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SUPREME COURT COMMISSIONERS.  

(Laws, 1893, chapter 16, page 150.) 

SECTION 1. The supreme court of the state, immedi
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court.  

SEC. 2. It shall be the duty of said commissioners, un
der such rules and regulations as the supreme court ma
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners.  

SEC. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig
inal appointment. Provided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav
ing the same qualifications as required of those first ap
pointed as commissioners of the supreme court for a fur
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala
ries shall be the same as those of the commissioners origi
nally appointed. (Amended, Laws, 1895, chapter 30, page 
155.) 
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RULES OF SUPREME COURT.

FEBRUARY 17, 1898.  

1. [SITTINGs OF TE COURT.]-The regular public ses
sions of this court will be held on the first and third 
Tuesdays of each mouth at 9 o'clock A. M., standard 
time, during each term.  

2. SEcTIoN 1. [SUBMISSION OF CAUSES.]-Causes will 
be taken up and heard in their order on the docket. Any 
cause may, however, be submitted upon the written stip.  
ulation of the parties thereto providing for such submis
sion on printed briefs accompanied by- or containing an 
agreed printed abstract of the record and evidence upon 
which the case is to be determined. Whenever a cause 
is reached and the brief of the party having the affirma
tive is not on file the judgment will be affirmed or the 
proceeding dismissed. When default has been made by 
the other party and there is due proof of service of sum
mons in error and the briefs of the party holding the 
affirmative are on file with proof of service thereof within 
the time provided by rule 9, he may proceed ex parte.  
But if the briefs shall be served or filed out of time, al
though without leave of court, the irregularity shall be 
deemed waived if no objection be made on that ground 
at the time of service, if the delay be in that respect, or, 
if the delay be merely in filing, within thirty days there
after, or if the adverse party serve and file briefs in an
swer. The hearing of no cause shall, however, be de
layed by default of either party in serving or filing briefs.  
To avoid such result the case will be disposed of as if the 
delinquent party's brief had not been served; Provided, 
that the court may under special circumstances and on 
suitable terms otherwise order.  

2 (ix)



RULES OF SUPREME COURT.

2. SEc. 2. [SAME.]-Criminal cases will stand ad
vanced for hearing without motion. The court will, on 
motion, which motion shall be submitted without argu
ment, advance for hearing cases which have once or more 
already been regularly upon the docket of the court and 
which were not on such former occasion dismissed on 
motion of the party seeking the advanceient. A con
fession of error shall be deemed equivalent to a dismissal 
on motion of the party confessing error. The court will 
likewise advance cases within the original concurrent 
jurisdiction of this court, which have been prosecuted in 
the district court and brought to this court by appellate 
proceedings. The court may also in its discretion ad
vance other cases if they involve questions of public in
terest; but this power will not be exercised except in 
cases of grave import and serious urgency.  

2. SEC. 3. [SAE.]-At any time after the expiration 
of the time allowed for the service of briefs by the plain
tiff in error or appellant, the defendant in error or ap
pellee may move for an affirmance on the ground that the 
proceedings are without merit and taken for delay. In 
order to do so he shall cause the record to be printed, 
according to the form prescribed for the printing of 
briefs, and file with the clerk ten copies thereof, together 
with the professional certificate of his counsel to the 
effect that he is familiar with the record, that it presents 
no question of law which has not been settled by past 
adjudications of this court, and no question of fact dE 
manding serious consideration and that he believes the 
proceedings are taken solely for delay. On the filing of 
such motion, printed records and certificate, the cause 
will be submitted without argument, and on the record 
and briefs of the plaintiff in error or appellant alone.  
If on examination the court be satisfied that the motion 
is well taken, the judgment will be affirmed. If on ex
amination the record be found to present any question of 
law or fact as to the proper decision whereof the court 
entertains a doubt, the motion will be overruled, and the 
cause will be remanded to its proper place on the docket



1ULES OF SUPREME COUR'.

for hearing in its regular order. A certificate of counsel 
willfully false will be deemed an act of professional mis
conduct and dealt with accordingly. This rule shall 
apply to causes now pending as well as to those hereafter 
docketed.  
. 3. [ORDER OF HEARING.]-The court, in advance, 
shall, by order, designate what cases shall be submitted 
and when, having reference to the order of time in which 
such cases were originally docketed. Advanced cases 
and cases in which rehearings shall have been granted 
will be placed on the call for the sitting of court next 
following the expiration of the time for serving briefs as 
provided by the rules.  

4. [CRIMINAL CASES-SECOND TRANSCRIPT UNNECES
SARY.]-Whenever, in a criminal case, a writ of error 
shall be issued upon a certified transcript of a record, no 
further transcript shall be required or allowed to be taxed 
in the bill of costs, but the same transcript shall be ie
turned with the writ, and shall be deemed sufficient, 
unless diminution or other objection thereto be suggested.  

5. [TIME FOR ORAL ARGUMENT.]-In the oral argu
ment of a cause the time allowed the parties on each side 
shall not exceed thirty minutes, unless for special reasons 
the court shall extend the time. Oral arguments on a 
motion will be limited to five minutes on a side.  

6. [NOTICE OF MOTIONS.]-Every application for an 
order in any case shall be in writing, and, except as to 
motions for rehearing, shall be granted only upon the 
tiling thereof at least two days before the hearing, and 
due proof of service ofdnotice on the adverse party or his 
attorneys, at least three days before the hearing, which, 
in all cases, must be fixed for one of the session days pro
vided for by rule 1, to-wit, the first or third Tuesday of 
any month during term time. The notice herein pro
vided for shall conform to the provisions of section 574 of 
the Code of Civil Procedure, and may be served by a 
bailiff of this court, or by any sheriff or constable in this 
state, or by any disinterested peison; in the latter case, 
however, the return must be under oath. Fees for service

xi



RULES OF SUPREME COURT.

of said notice shall be allowed and taxed as for the service 

of summons in proper cases.  
7. [MoTIONs FOR REHEARING.]-A motion for rehear

ing may be filed as of course at any time within forty days 

from the filing of the opinion or rendition of the judg

inent of the court in the case. Such motion must specify 

distinctly the grounds upon which it is based, and must 

be accompanied by a separate printed brief.  

8. [MANDATES.]-No mandate shall issue in any civil 
case during the time allowed for the filing of a motion for 

rehearing, or pending the consideration thereof, unless 

specially ordered by the court.  
9. [BRIEFs.]-Within thirty days after the docketing 

of a cause in this court, and within the same time after a 

rehearing shall have been allowed, the party holding the 

affirmative shall furnish a printed brief of his points and 

citations in support thereof, to the opposite party or his 

attorneys of record, by whom in turn a like brief in reply 

shall be served within thirty days after service of the 

first required brief, or if none such shall have been served, 
then within thirty days after the expiration of the time 

allowed the party holding the affirmative the other party 

may serve such brief. Forthwith after service thereof 

on the adverse party, each party shall file with the clerk 

of this court ten printed copies of the brief which he has 

furnished the opposite party or his attorney of record, 
with proof of service thereof. Each brief shall by num

ber designate the several pages of the record containing 

matter bearing upon the questions discussed in such 

brief. Every reference to an adjudicated case shall be by 

the title thereof, as well as by the volume and page where 

it may be found, and the particular edition of any text

book referred to must be given in connection with the 

cited page or section thereof.  
10. [BRIEFS-HOW PRINTED.]-All briefs shall be 

printed on good book paper, small pica type, leaded lines; 

the printed page to be four inches wide and seven inches 

long, with a margin of two inches; but the type in which 

extracts are printed may be small pica solid or brevier

xii
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leaded. The heading of each brief shall show the title of 
the cause, the court from which the cause is brought, 
and the names of counsel for both parties.  

11. [CosTs.]-When the parties or their attorneys 
shall furnish their printed briefs in conformity to the 

rules of this court, or briefs and printed abstracts under 

stipulation for submission as provided for in rule 2, it 

shall be the duty of the clerk to tax a printer's fee at the 

rate of one dollar for every five hundred words embraced 

in a single copy of the same, against the unsuccessful 

party not furnishing the same, to be collected and paid 

to the successful party as other costs. When unneces

sary costs have been made by either party, the court will, 

upon application, order the same taxed to the party 

making them, without reference to the disposition of the 

case.  
12. [SECURITY FOR CoSTs.]-In each case brought to 

this court the plaintiff in error, appellant, or relator 

shall, before the entry of the same upon the docket, give 

security for costs by filing a bond in the sum of $50, with 

one or more sureties, conditioned for the payment of the 

costs of this court, which bond, in cases brought on error 

or appeal, must be approved by the clerk of the district 

court of the county from which such cause is brought, 
and in original causes. by the clerk of this court. But 

this provision shall not apply in causes where a bond or 

undertaking has been filed in the court below, in accord

ance with the provisions of sections 588 and 677 of the 

Code of Civil Procedure, where such bond is conditioned 

to pay costs, but in such causes the transcript filed must 

show the giving of such bond or undertaking with the 

names of the sureties thereon; nor shall it apply in 

criminal cases where an affidavit of poverty is filed, as 

allowed by section 508, Criminal Code. Besides the 

security for costs above required to be given when a 

cause is docketed, the party docketing such cause shall 

deposit with the clerk $10 to cover clerk's costs that may 
be made by such party in the cause; and if the deposit 

shall at any time be exhausted by the party making the
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same the clerk may from time to time require such party 
to deposit a further sum of $5. Upon the termination of 
a cause any sum remaining from such deposits not ap
plicable to clerk's costs incurred by the party making the 
deposits shall be returned to him.  

13. [CAPITAL CASES-SUSPENSION OF SENTENCE.]-In 

all criminal cases brought on error to this court, where 
it appears that the court below has passed sentence of 
death upon the plaintiff in error, it is ordered that the 
sentence and judgment be suspended until the further 
order of this court, and it shall be the duty of the clerk 
to indorse such suspension upon the transcript filed in 
said cause and immediately transmit a certified copy 
thereof to the officer charged with the execution of said 
sentence.  

14. [TRIALS IN ORIGINAL CASES.]-Whenever an issue 

of fact is presented for trial in an original action or pro
ceeding, a commission will be named composed of two 
resident electors of the state, of different political affilia
tions, who shall, under the direction of the court, select 
such number of persons having the qualifications of 
jurors in the district court as may be designated in the 
order for their appointment. A venire for the jurors so 
,elected will be issued by the clerk, directed to the bail
iffs of this court or any sheriff or sheriffs of the state, and 
shall be served in the manner prescribed for the service 
of summons. Said commissioners, before entering upon 
the duties of their office, shall take and subscribe to the 

oath prescribed by section 1 of chapter 10, Compiled Stat

utes.  
15. [SAME.]-Each party shall be entitled to three per

emptory challenges, and challenges for cause may be 
made by either party, the validity of which shall be de
termined by the court. If, from challenges or other 
cause, the panel shall not be full, the court may order the 
bailiff to fill the same from bystanders or neighboring 
citizens having the qualifications of electors.  

16. [SAME.]-The jurors summoned or called as above 
provided, or such of them as are not set aside or chal-
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lenged as will make up the number of twelve, shall con

stitute the jury for the trial of said issue of fact.  

17. [SAME.]-Each juror shall be entitled to the same 

compensation and mileage as are provided by law for 

jurors in civil cases in the district court.  

18. [SYLLABUS OF THE POINTs DECIDED.]-A syllabus 

of the points decided in each case shall be stated in writ

ing by the judge or commissioner preparing the opinion, 

and such syllabus and opinion shall be examined and 

approved by the court before the same shall be reported.  

19. [RECORDS 'NOT TO BE REMOVED.]-The clerk of 

the court is answerable for all records and papers belong

ing to his office, and they shall not be taken from his 

custody unless by special order of the court, or a judge 

or commissioner thereof, but the parties may have copies 

when desired by paying the clerk therefor.  

20. [MANDAMUS-NOTICE.]-In all cases of applica

tion to this court for a writ of mandamuus, a reasonable 

notice must be given to respondent of the time when it 

will be made, accompanied by a copy of the affidavit on 

which it is based, unless for special reasons it is other

wise ordered.  

21. [ADMIsSION OF ATTORNEYS.]-Examinations of 

applicants for admission to the bar will be held on the 

second Tuesday of June and the third Tuesday of Novem

ber each year.  

22. [SAME.]-Each applicant for admission shall, at 

least four weeks before the day set for the beginning of 

examinations, file with the clerk of this court a written 

request for admission in his own handwriting, sub

scribed by himself, together with proofs of his qualifica

tions, as prescribed by section two (2) of an act for the 

admission to practice of attorneys and counselors at law, 

etc., approved March 30, 1895.  

23. [SAME.]-The proofs required under the foregoing 

subdivision shall be the applicant's affidavit as to his age, 

residence, and time and place of study, the certificate of 

his preceptor that the applicant has regularly and atten

tively studied law under such preceptor's personal direc-

xv
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tion and supervision for at least two (2) years, and the 
certificate or affidavit of at least two (2) citizens of good 
standing in the community where the applicant resides, 
or formerly resided, that they are well acquainted with 
him, that he is of good reputation in that community, and 
that they believe him to be of good moral character. If 
it be shown by the affidavit of the applicant that his pre
ceptor is dead, or that for other satisfactory reasons his 
certificate cannot be obtained, there may be substituted 
therefor the certificate of any member in good standing 
of the bar of the county in which the applicant pursued 
his studies, and who may be personally cognizant of the 
facts.  

24. [SAME.]-None of the facts required for qualifying 
an applicant for admission shall be conclusively estab
lished by the foregoing proof, but the applicant shall in 
his application give the names and addresses of at least 
three (3) persons other than those whose certificates he 
presents, of whom inquiry can be made in regard to the 
applicant's character and other qualifications.  

25. [SAME.]-The applicant shall also, with his appli
cation, deposit with the clerk the sum of five ($3.00) dol
lars. The clerk shall enter all sums so received in a book 
or account kept for that purpose, showing date and name 
of applicant, and shall pay the same out on order of the 
Chief Justice, in payment of the expenses of such ex
amination, and for no other purpose; that is to say, the 
cost of necessary printing and stationery; to the clerk 
for each. oath and certificate of admission issued to an 
applicant, one dollar and fifty cents; to each member of 
the commission conducting the examination, his neces
sary traveling expenses, and for personal expenses while 
actually engaged in the performance of his duties, not 
exceeding five (.q5.00) dollars per day.  

26. [SAME.]-Any practicing attorney in the courts of 
record of another state or territory, having professional 
business in either the supreme or district courts of this 
state, may, on motion to such court, be admitted for the 
purpose of transacting such business, upon taking the
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required oath, as provided by section three (3), chapter 
seven (7), of Compiled Statutes. Any such attorney de
siring to be admitted to practice generally in the courts 
of this state must make his application as required by 
these rules and present proof by certificate that he is a 
licensed practitioner in a court of record of such other 
state or territory.  

27. [SAME.]-The court will, on or before the opening 
of the September term in each year, appoint a commis
sion composed of five (5) persons, learned in law, to con
duct examinations for the ensuing year.  

28. [SAME.]-The commission so appointed shall, 
prior to the examination, examine the proofs of qualifica
tions filed in accordance with foregoing rules, and may 
make such further investigation as to the qualifications 
of any applicant as it shall deem expedient. On the day 
appointed it shall commence the examination of appli
cants. The method of conducting the examinations shall 
be left to the discretion of the commission, it being ex
pected that the commission will, in the conduct of such 
examinations, and in the investigation of the qualifica
tions of applicants, take care that no person shall be 
recommended for admission who has not in all particu
lars shown himself to be well qualified. Oral examina
tions shall be reported by the stenographer of this court.  

29. [SAME.]-As soon as practicable after the conclu
sion of the examination, the commission shall make a 
written report to the court of its conclusions, and all per
sons who shall be recommended for admission by a 
majority of the commissioners shall thereupon be ad
mitted to practice, on taking the oath prescribed by law.  

30. [SAME.]-If an applicant shall be rejected, he shall 
not again be admitted to an examination for one year 
from the time of such rejection, and until he shall file a 
certificate that he has studied law for one year since his 
rejection.  

31. [SAME.]-Graduates of the College of Law of the 
University of Nebraska shall make application and pre
sent proofs of qualifications in the same manner as other

Xvii
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applicants. If found otherwise qualified by the commis
sion, they shall be admitted without examination.  

32. [QUESTIONS NOT INVOLVED IN LITIGATION.]-Only 
questions involved in matters of actual litigation before 
the court will be entertained or judicially determined, 
and no opinion will be filed in answer to any merely 
hypothetical question.



See page lix for table of Nebraska cases overruled.  

The syllabus in each case was prepared by the judge or 
commissioner writing the opinion.  

A table of statutes and constitutional provisions cited 

and construed, numerically arranged, will be found on 
page lxv.
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[. School Districts: DEPOSIT BY TREASURER: BANKS. It Is not within 
the power of the treasurer of a school district by a general deposit 
of funds held by virtue of his office to create between such district 
and his banker the relation of debtor and creditor.  

- : - : INSOLVENCY OF BANK: TRUST FUNDS. A banker by 
receiving on deposit from a school district treasurer funds known 
to be held by the latter In his official capacity becomes thereby a 
trustee for the beneficial owner with respect to such funds, and 
the same may, upon his insolvency, be recovered by the owner as 
a preferred claim against his estate.  

APPEAL from the district court of Douglas county.  
Eleard beloW before KEYsoR, J. Affirm.  
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State v. Midland State Bank.  

John L. Kennedy, for appellants.  

Byron G. Burbank and McCoy & Olmsted, contra.  

POST, C. J.  

This is an appeal by the receiver from an order of thc 
district court for Douglas county preferring the claim ol 
appellee, school district No. 5 of said county, against the 
Midland State Bank, recently impounded on motion of 
the state banking board. The facts essential to an under
standing of the controversy are as follows: On the 12th 
day of February, 1896, John Bondesson, as treasurer of 
the appellee district, deposited in the bank above named 
the sum of $1,308.08, money of said district, and held by 
him as such, and that he subsequently made other de
posits of funds entrusted to him as such treasurer 
amounting to $2,241.83. He also checked against his 
said account from time to time in payment of orders or 
warrants drawn by the district board, so that there was 
to his credit in said bank when it passed into the hands 
of the receiver the sum of $1,463.86. The original credit 
was given to Bondesson as treasurer and the pass-book 
in which the several credits were entered by the cashier 
shows an account between the bank and the school dis
trict. The inference is therefore irresistible that the 
bank was at all times advised of the fact that the money 
deposited belonged not to Bondesson, but to appellee.  

The powers and duties of school district treasurers are 
defined by section 5, subdivision 4, of chapter 79, Com
piled Statutes, entitled "Schools," in the following lan
guage: "It shall be the duty of the treasurer of each dis
trict to apply for and receive from the county treasurer 
all school moneys apportioned to the district, or collected 
for the same by said county treasurer, upon order of the 
director, countersigned by the moderator of each district, 
all moneys received by him." And in section 9 of subdi
vision 11 appears the following inhibition upon the pow-
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ers of the treasurer: "School district treasurers are for
bidden to lend or use any part of the school moneys which 
may be in their hands under penalty of fine and imprison
ment under the provisions of the statute regarding em
bezzlement." No question is here raised of the right of 
a school district treasurer, or other officer charged with 
custody of public funds, to deposit the same in bank for 
safe-keeping, provided he so far retains the control over 
them that they may be by him reclaimed at any time.  
It is, however, contended that the treasurer was, in this 
instance, without authority to make a general deposit 
of the funds in his hands, in the sense that the relation 
of debtor and creditor would result therefrom as between 
the school district and the bank, and to that proposition 
attention will now be directed. It has been many times 
held that when, except as specially authorized by statute, 
a treasurer, or other custodian of public money, makes 
a general deposit thereof in his own name, a trust results 
in favor of the beneficial owner, and that upon the insolv
ency of the bank receiving such funds with notice of their 
character, its estate is chargeable with the full amount 
of the deposit to the prejudice of nonpreferred creditors.  
(See Independent District of Boyer v. King, 80 Ia., 497; 
Bunton v. King, 80 Ia., 506; Myers v. Board of Education of 
Clay Center, 51 Kan., 87.) The principle underlying the 
cases above cited has been often recognized in this state 
in the distribution of the assets of insolvent banks. (See 
Anheuser-Busch Brewing Ass'n v. Morris, 36 Neb., 31; 
Griffith v. Chase, 36 Neb., 328; Capital Nat. Bank v. Cold
water Nat. Bank, 49 Neb., 786.) True, the two classes of 
cases differ in one respect, viz., in the former the inhibi
tion results from the statute and the policy of the law 
applicable to custodians of public money, while in the 
latter the circumstances attending the deposit are such 
as to amount to a fraud against the owner of the fund, 
although the wrong in each consists in a violation of a 
trust relation with respect to the subject of the contro
versy. We are, in support of the opposing view, referred
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by counsel to the case Allibone v. Ames, 68 N. W. Rep. [S.  
Dak.], 165, and also State v. Hill, 47 Neb., 456. Those 
cases are not, however, in our judgment, authority for 
the proposition asserted. The point there decided is that 
the word "loan," as employed in the statutory inhibition 
upon the powers of the officers concerned, is used in itE 
restricted sense and includes those transactions only in 
which the conventional relation of borrower and lender 
exists,-in brief, that a public officer, by depositing in 
bank money entrusted to his care in order to preserve the 
same, is not ipso facto guilty of conversion. In neither 
case was the question presented of the power of a treas
urer by a deposit of money in his hands as such, to creatE 
the relation of debtor and creditor between the bank and 
the public body whose commission he holds. The judg
ment of the district court is right and will be 

AFFIRMED.  

EUGENE A. HALL, SHERIFF, V. NATHAN HART.  

FILED JuNE 15, 1897. No. 7363.  

Fraudulent Conveyances: UNLAWFUL CONTRACTs: PUBLIC POLICY. Ar 
insolvent debtor, or one in failing circumstances who parts with 
money or property under a contract in violation of statute, or 
which is void as against public policy, will be held to stand in tht 
same position as one making a voluntary conveyance in fraud ol 
creditors.  

ERROR from the district court of Box Butte county.  
Tried below before BARTOW, J. Reversed.  

R. C. Noleman, for plaintiff in error.  

William Mitchell, contra.  

POsT, C. J.  
The subject of the controversy in this action of replevin 

is a certain stock of liquors taken by the plaintiff in
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error, as sheriff of Box Butte county, to satisfy an order 

of attachment against David B. Chase in a suit then pend

ing, wherein David Wise & Co. were plaintiffs and the 

said Chase was defendant. Practically the only question 
at issue is whether one purchasing the stock and business 

of a licensed saloon-keeper, and by agreement continuing 
such business ostensibly in the name of, and by virtue 
of the license issued to, his vendor, will be heard to claim 

the property so purchased when taken to satisfy an exe

cution or order of attachment against the latter for a 

debt existing at the date of such transfer. That question 

was by the district court, in the rejection of evidence 

offered and in directing a verdict for the plaintiff below, 
resolved in the negative, and is now, by means of the 
petition in error of the sheriff, defendant below, presented 

for determination by this court.  
We are unable to agree with the learned district judge 

in holding that the evidence offered is irrelevant to the 
issues presented. The sale and keeping for sale in this 
state, by any person, of intoxicating liquors without hav
ing first procured a license therefor, is a misdemeanor, 

for which a severe penalty is prescribed by statute. (Com
piled Statutes, ch. 50, entitled "Liquors.") If, as the evi

dence offered tends to prove, the defendant in error, by 
agreement with Chase, continued the business of the sa
loon in the name of the latter, and, by implication, 
claimed protection under the license issued to him, he 
will not now be permitted to assert his own turpitude by 
proof that the contract through which he claims is in 

violation of the penal statutes and a fraud upon the 

school fund of the state. Such a proposition is alike 
shocking to our sense of justice and opposed to the plain

est principles of public policy and sound morals. It 

should, in justice to the district court, be observed that 
its conclusion results, not from any different views re
specting the validity of the agreement involved, but from 
the apparent previous execution thereof by the contract
ing parties. The rule is, however, well settled that when
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an insolvent debtor, or one in failing circumstances, parts 
with his money or property pursuant to an agreement 

of the character here involved, he will be held to stand in 

precisely the same position as if such payment or agree

ment had been voluntarily made for the purpose of de

frauding his creditors. (Clark v. Gibson, 12 N. H., 386; 

Weeks v. Hill, 38 N. HI., 199; Jose v. Hewett, 50 Me., 248; 

Iaing v. McCall, 50 Vt., 657; Greenhood, Public Policy, 68 

Wait, Fraudulent Conveyances, sec. 214; Bump, Fraudu

lent Conveyances, sec. 202.) It is clear, both upon reason 

and authority, that the agreement through which defend

ant in error is required to trace his title is void as to 

creditors of Chase, his vendor, and that the property in 

controversy was liable to execution for debts then owing 

by the latter. It follows that the district court erred in 

the rejection of the evidence offered, for which the judg
ment must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

CHARLES W. WILSON V. EDWARD L. PARRISH ET AL.  

FILED JuNE 15, 1897. No. 7398.  

1. Unlawful Contracts: ENFORCEMENT: PUBLIC POLICY. Courts will re

fuse to enforce contracts in contravention of statute or good mor

als, not on account of their solicitude for the contracting parties, 
but from motives of self-respect.  

2. Intoxicating Liquors: UNLAWFUL SALE. An action cannot, in this 

state, be maintained for the price of intoxicating liquors sold in 
violation of statute.  

ERRoR from the district court of Lancaster county.  

Tried below before TIBBETS, J. Reversed.  

Clark & Allen, for plaintiff in error.

Wooley & Gibson, contra,

NEBRASKA REPORTS. [VoL. 526
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POST, C. J.  

This action was brought by the plaintiffs below, Root 

Parrish, in the district court for Lancaster county to 

ecover from the defendant therein, Charles W. Wilson, 

he sum of $3,400 on account of the alleged fraud and 

nisrepresentation of the latter in the exchange of certain 

ands in Greeley county for a stock of drugs and store 

ixtures. Wilson, according to the allegations of the 

)etition below, through his agent, one Zink, for the pur

ose of defrauding the plaintiffs therein, falsely repre

ented the Greeley county land, to-wit, the west half of 

ection 29, township 20, range 10 west, to be good farm 

and, well worth $12 per acre, of which eighty-one acres 

was then under cultivation; that, believing and relying 

ipon such statements, the plaintiffs entered into a written 

indertaking whereby Wilson, in exchange for the stock 

)f drugs and fixtures aforesaid, agreed to convey said 

[and to the plaintiff, discharged from a mortgage lien 

thereon amounting to $1,700; that pursuant to said 

agreement, and relying altogether upon such representa

tions, they accepted a conveyance of the Greeley county 

land and delivered possession of said stock and furniture 

to Wilson, who has sold and removed the same from 

Lancaster county. It is further specifically alleged that 

said statements were by Wilson known to be false and 

fraudulent, and that the land above described was not 

worth $12 per acre, but that it was, on the contrary, 

nearly, if not quite, worthless, and could not have been 

sold for exceeding $1 per acre. An answer was filed, in 

which, after denial of each and every allegation of fraud, 

it was alleged as follows: "For further and additional 

defense, the defendant alleges that said mentioned stock 

of drugs consisted almost entirely of intoxicating liquors, 

and that the value of all other goods in said stock, save 

and except intoxicating liquors, did not amount to the 

sum of $100. Defendant alleges that said intoxicating 

liquors consisted of malt, spirituous, and vinous liquors,
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and that the same was sold and exchanged to this defend.  
ant by the plaintiffs in the city of Lincoln, Lancastei 
county, Nebraska, without having taken out a license foi 
such sale or transfer as required by chapter 50, Compiled 
Statutes, entitled 'Liquors,' and such sale by the plaintiffs 
to the defendant was in violation of law." It appeared 
from the cross-examination of the plaintiffs' witnesses 
that said stock consisted in part of intoxicating liquors, 
and the defendant offered to prove by the clerk of the 
excise board of the city of Lincoln that no license or 
druggist's permit was issued to the plaintiffs for the year 
in question, which, upon objection of the latter, was ex
cluded by the court, and which presents the only question 
requiring notice at this time.  

Section 24 of chapter 50, Compiled Statutes, provides 
that the county board (or excise board of cities of the first 
class) may, under the restrictions of section 1 of said 
chapter, "grant permits to druggists to sell liquors for 
medicinal, mechanical, and chemical purposes, upon a 
compliance with all the provisions hereinbefore contained, 
and subject to all the requirements and penalties con
tained in this act, except that no license fee shall be re
quired except the cost of issuing said permit." The first 
inquiry suggested by this statement is whether, assuming, 
as claimed, that the transaction involved is within the 
statutory prohibition, and therefore void, such fact is 
available as a defense to this action. It is, according to 
our understanding of the record, unnecessary to deter
mine whether the cause of action pleaded is, in substance, 
ex contractu, or one sounding in tort, since the reliance of 
the plaintiffs is, in either case, upon. the alleged illegal 
agreement. The courts will, as has been often said, re
fuse their aid in the enforcement of agreements in contra
vention of statute or good morals, not by reason of their 
solicitude for the parties, but from motives of self-respect.  
(Wilde v. Wilde, 37 Neb., 891.) "It is," as said by Ryan, 
C. J., in Wight v. Rindskopf, 43 Wis., 344, "the judicial duty 
always to turn a suitor upon such a contract out of court,

8 NEBRASKA REPORTS. [VOL. 5!
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whenever and however the character of the contract is 

made to appear." The defense alleged in this case was 

that substantially all of the consideration for the Greeley 

county land was intoxicating liquors, sold and disposed 

of by the plaintiffs in violation of law, and the evidence 

rejected was admissible in support of that defense. Sec

tion 11 of the liquor law prohibits, under a severe penalty, 

the sale or giving away, upon any pretext whatever, of 

intoxicating liquors without having first obtained a li

cense as in said act provided; and the prohibitory feat

ures of the statute are applicable to druggists. (Warrick 
v. Rounds, 17 Neb., 411.) The agreement, being one con

trary to the policy and declared purpose of the law regu

lating the manufacture and sale of intoxicating liquors, 

is illegal, and its illegality is a sufficient defense to an 

action for its enforcement. (Gillen v. Riley, 27 Neb., 158; 

Tredway v. Riley, 32 Neb., 495; De Witt v. Lander, 72 Wis., 
120.) It follows that the district court erred in excluding 

the evidence offered, for which the judgment must be 

reversed and the cause remanded.  

REVERSED AND REMANDED.  

IENRY MCKEE ET AL. V. NICHOLAS WILD.  

FILED JUNE 15, 1897. No. 7318.  

1. Sales: WARRANTY: AciON roN BREACH: PLEADING: ESTOPPEL. In 

an action for breach of warranty respecting the quality of corn 

sold and delivered under a contract evidenced by the following 
letter: "We are pleased to confirm purchase from you to-day of 

2,500 bushels, or five cars [of corn], 3 or better, at 28 cts. per bushel, 
f. o. b. Stockham, twenty days' shipment, to be shipped within 

days, Toledo weights and grades. Bill same to Wm. Louder, East 

St. Louis, 0. & St. Louis Railroad at Council Bluffs, Ia., care Wa

bash Railroad at East St. Louis, and make draft with bill of lading 

attached on us here," held, (1) that the plaintiffs by declaring upon 

a breach of warranty elected to treat the purchase as completed 

upon the delivery of the corn called for free on board at Stockham;
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(2) that they cannot contradict the allegations of their petition by 
asserting that the contract is executory merely and that the title 
of the corn did not pass upon the delivery thereof on the cars at 
Stockham.  

2. - : - : DELIVERY: EVIDENCE. The provision, "Toledo weights 
and grades," as employed in said contract, does not of necessity 
imply the delivery at Toledo at defendant's risk. But for the pur
pose of an action by the purchaser for a breach of warranty re
specting the quality of the corn sold is satisfied by proof of the 
delivery free on board at Stockham of corn which would grade No.  
3 or better, according to the Toledo standard, the question of 
weight and quality being one of fact for the consideration of the 
jury.  

3. Custom and Usage: CONSTRUcTION OF CONTRACT. Custom or usage 
in trade or business may be shown for the purpose of interpreting 
a contract or controlling its execution, although not for the pur
pose of changing its intrinsic character, provided it be known to 
the party sought to be charged, or is so well settled and so uni
formly acted upon as to warrant the presumption that it was 
known to both contracting parties and that they contracted with 
reference to it. (Milwaukee & WVoming Investment Co. v. Johnston, 
35 Neb., 554.) 

ERROR from the district court of Hamilton county.  
Tried below before BATES, J. Alfirmed.  

F. L Fo88 and W. R. Matson, for plaintiffs in error.  

Hainer & Smith, contra.  

POST, C. J.  

The plaintiffs in error, who were also plaintiffs below, 
alleged as their cause of action against the defendant in 
the district court for Hamilton county, "that on May 3, 
1892, they bought of said defendant five car-loads, or 
2,500 bushels, of corn, free on board at Stockham, Ne
braska, to grade what is known as 'No. 3 or better,' at 
twenty-eight cents per bushel, to be billed at Stockham 
to order of William Louden, care Omaha & St. Louis Rail
way Company at Council Bluffs, Iowa, and care Wabash 
Railway Company at East St. Louis, to be shipped to 
Toledo, Ohio, said corn to be graded and weighed at To
ledo, and the weights and grades returned from Toledo

[VOL. 5210 NEBRASKA REPORTS.
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were to be the number of bushels and grade the plaintiffs 
were to pay the defendant for, at twenty-eight cents per 
bushel, the defendant guarantying to plaintiffs that said 
corn should grade No. 3 or better." It is further alleged 
that the defendant, pursuant to said contract, on and 
previous to May 24, 1892, shipped five cars of corn, aggre
gating 2,499 bushels, against which he drew upon plaint
iffs three drafts, with bills of lading attached, amounting 
to $670, which were in due time honored and paid, but 
that the corn so shipped did not, when received at Toledo, 
grade No. 3 or better and was, according to custom, sold 
upon its arrival there at prices ranging from four cents 
to thirty-seven cents below the ruling price of No. 3 corn, 
to plaintiffs' damage in the sum of $468.19, for which sun) 
they prayed judgment. The defendant answered ad
mitting the sale and shipment of the corn substantially 
as alleged, except that he denied having warranted the 
corn sold to grade No. 3 at Toledo. He alleged, also, that 
the corn sold was good merchantable corn and would, 
when shipped, have graded No. 3 or better under the rules 
prevailing at Toledo, but that the plaintiffs' agents en
gaged in the forwarding and transporting the same from 
Stockham were guilty of negligence and unreasonable de
lay, in consequence of which it was from two to six 
months en route and was suffered to become damp and 
heated, and that if it failed to grade No. 3 or better at 
Toledo, such fact was due to the negligence of plaintiffs' 
own agents and without fault or negligence of the de
fendant. The reply was in effect a general denial. The 
contract proved is evidenced by the following communi
cation in writing: 

"Mr. N. Wild, Stockham, Neb.: We are pleased to con
firm purchase from you today of 2,500 bushels, or five 

cars, 3 or better, at 28 cents per bushel, f. o. b. Stockham, 
twenty days' shipment, to be shipped within - days, 
Toledo weights and grades. Bill same to order Wm.  
Louden, East St. Louis, care 0. & St. Louis Railroad at 

Council Bluffs, Ia., care Wabash Railroad at East St.
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Louis, and make draft with bill of lading attached on us 
here. McKEE & WARNER." 

By reference to the petition it will be observed that the 
plaintiffs declared upon a warranty, or guaranty, respect
ing the quality of grain purchased. The title must ac
cordingly be held to have passed upon the delivery of the 
corn free on board at Stockham, since in order to recover 
for a breach of warranty the title must have vested in the 
plaintiffs. That the corn when delivered was such as 
would have graded No. 3 at Toledo cannot, upon the evi
dence adduced, be denied. The primary question is, 
therefore, whether, as claimed by plaintiffs, the words 
"Toledo weights and grades" employed in the contract, 
import an assurance against actionable negligence by 
common carriers in the transportation of the corn; in 
other words, to which of the parties hereto are the rail
road companies, upon this record, answerable for the 
negligence resulting in the loss sustained? That ques
tion is, in view of plaintiffs' own interpretation of the 
contract, freed from any difficulty which would otherwise 
attend it. The title having vested in plaintiffs upon the 
delivery of the corn at Stockham, the conditions of the 
warranty were satisfied, provided said corn was in qual
ity such as would have graded No. 3 or better accord
ing to the Toledo standard, the question of quality and 
weight being one of fact to be determined by the jury.  
In this connection may be cited the recent ease of 
Lord v. Edwards, 148 Mass., 476, the syllabus of which 
reads as follows: "Warrauty is of quality at port of ship
ment, and not port of destination, under a contract evi
denced by the following letter from the sellers to the buy
ers: 'We have made sale to you of 1,200 tons extra M.  
sugars, about No. 9 D. S. in color, at 10.10 per ton, f. o. b., 
and we understand it is your intention to load same on 
the Republic on her arrival at M. It is further under
stood that the sugar is sold on abasis of 88 degrees pol'r 
with 3d. per cwt. per degree downwards, and fractions of 
degree in proportion. The sugars to be thoroughly sam-

12 NEBRASKA REPORTS. [VoL. 52
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led and tested on arrival.' " And the court, by Morton, 
J. J., referring to the closing sentence of the contract 

above quoted, say: "Both parties agree, and it -is clear, 
that upon the delivery of the sugar on board the ship, 
and the payment for it, the property in it passed to the 
plaintiffs. It is equally clear that the defendants did not 
assume any risks of damage to the goods by the perils of 
the sea. It was a sale of certain goods of a specified 
juality at Manila, and not at New York. The nature and 
scope of the transaction being that of a completed sale 
of goods, which were to be exposed to the perils of the 
sea, and other risks of a long sea voyage, and which were 
taken entirely out of the custody or oversight of the sell
ers, it is not to be presumed that they assumed any risks 

f its future condition, unless there be an express and 
clear stipulation to that effect. The plaintiffs contend 
that such a stipulation is implied in the words 'the sugars 
to be thoroughly sampled and tested on arrival.' This is 
certainly not an express stipulation that the sugar, upon 
arrival in New York, shall be of a specified quality. It 
cannot be claimed under this clause that, if the goods 
were damaged by a peril of theisea, the defendants would 
be responsible. It does not import a warranty against 
damage by perils of the sea, and we cannot see that it 
necessarily or reasonably imports a warranty against 
damage from wet weather or from sweating, or other 
causes of deterioration operating during a long voyage.  
The clause in question seems to be an independent clause, 
inserted probably because it was thought important or 
desirable that the parties should know the condition of 
the sugar upon its arrival. Such knowledge might be 
important in case of any controversy as to the condition 
of the sugar when shipped. But whatever the reasons for 
its insertion, we cannot reasonably construe it as import
ing a stipulation which is contrary to the spirit and scope 
of the contract, which contemplated a completed sale and 
delivery at Manila." The reasoning there employed im
presses us as altogether sound and we adopt without hesi
tation the conclusion to which it leads.
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In the brief of counsel for plaintiffs is found an ex
haustive discussion of the subject of executory contracts 
exemplified by the citation of numerous cases holding 
tests prescribed by contract essential in order to divest 
the seller of his title. But, as above intimated, that ques
tion is eliminated from the present controversy by plaint
iff's own interpretation of the contract. Having declared 
upon an executed agreement and sought in this action to 
recover foria breach of warranty as to the quality of prop
erty purchased, he is estopped to assert that the agree
ment is executory merely, or to deny that the title passed 
upon the delivery of the corn. (Foley v. Holtry, 43 Neb., 
133.) 

Exception was also taken to the exclusion of evidence 
offered to prove that grain purchased free on board in 
this state is, by recognized custom of dealers, forwarded 
at the shipper's risk, and that the title thereto does not 
pass until inspected and weighed at the point to which 
it is consigned. The evidence offered was inadmissible: 
(1.) Because it embraced the mere opinion of the wit
nesses. (2.) Its tendency was to vary the terms of the 
written contract as interpreted by the plaintiffs, and was 
a departure from the cause of action alleged in the peti
tion. (3.) When a custom is relied upon to prove a mean
ing other than the ordinary significance of words used in 
a contract it should be pleaded. (IAndley v. First Nat.  
Bank of Waterloo, 76 Ia., 629.) (4.) It did not appear 
therefrom that the custom relied upon was known to the 
defendant, or that it was so well established and so uni
formily acted upon as to warrant the presumption that 
it was known to both contracting parties and that they 
contracted with reference to it. (Milwaukee & Wyoming 
[nvestment Co. v. Johnston, 35 Neb., 554.) We discover no 
error in the record, and the judgment must be

AFFIRMED.
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Costello v. Kottas.  

MARY COSTELLO, BY EDWARD COSTELLO, GUARDIAN, V.  

W. J. KOTrAS ET AL.  

FILED JUNE 15, 1897. No. 7293.  

1. Unauthenticated Bill of Exceptions. A bill of exceptions must, in 
order to become a part of the record in this court, be authenticated 
by the certificate of the clerk of the district court.  

2. Instructions: REPETITIONS. It Is not error to refuse instructions 
requested when given in substantially the same language by the 
court on its own motion.  

3. - : EXCEPTIONS: REVIEw. Error cannot in this court be predi
cated upon the giving or refusing of instructions to which no ex
ception was taken in the trial court.  

ERROR from the district court of Fillmore county.  
Tried below before HASTINGS, J. Affirmed.  

Richard Cunningham, for plaintiff in error.  

John Barsby, contra.  

POST, C. J.  

The plaintiff in error, an infant, by her next friend, 
Edward Costello, sued the defendants in error, Vaclar 
Kottas, Joseph Ondrak, Frank Rohla, and Frank Kabel, 
in the district court of Fillmore county upon the bond of 
Kottas & Ondrak, as licensed saloon-keepers, the cause 
of action alleged being the sale by the defendants last 
named of intoxicating liquors to Daniel Costello, plaint
iff's father, to her damage, etc. The defendants, by their 
joint answer, admitted that Kottas & Ondrak were en
gaged in business as licensed saloon-keepers as charged, 
and denied each and every other allegation of the petition.  
There was a trial below, resulting in a verdict and judg
ment for the defendants, from which the plaintiff prose
cutes error.  

The several assignments which relate to the sufficiency 
of the evidence and alleged errors in the admission and
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Burlington & X. R. R. Co. v. Kittridge.  

rejection of evidence must be ignored, since the documen 
which accompanies the transcript, entitled a "bill of ex 
ceptions," is not authenticated by the certificate of the 
clerk of the district court. The other assignments of th< 
motion for a new trial relate to the giving and refusing o: 
instructions as follows: 

"4. The court erred in refusing to give the instructioni 
asked by the plaintiff.  

"5. The court erred in refusing to give the instructioni 
asked by the defendants.  

"6. The court erred in giving the eighth instruction.' 
We observe, by a reference to the transcript, that the 

plaintiff requested four separate instructions which had, 
in substance, been given by the court on its own motion 
It follows that there is no error in the refusing plaintiff'e 
requests. Respecting the instructions to which reference 
is made in assignments numbered 5 and 6, it may be ob
served that the record discloses no exception thereto; 
hence they will not be examined in this proceeding. There 
is no error in the record and the judgment will be 

AFFIRMED.  

BURLINGTON & MissouRi RIVER RAILROAD COMPANY IN 
NEBRASKA V. MIcHAEL KITmIDGE.  

FrD JUNE 15, 1897. No. 7375.  

1. Carriers: CONTRACT OF SHIPMENT: DAMAGES: EVIDENCE. Evidence 
examined, and held to warrant the finding that the contract of 
shipment sued on was executed by authority of the defendant, a 
railroad company.  

2. New Trial: NEWLY-DISCOVERED EVIDENCE. It Is not error to refuse 
a new trial upon the motion of the defendant, a railroad company, 
alleging newly-discovered evidence material to the issues, where 
the facts disclosed by affidavits accompanying such motion are 
within the knowledge of the defendant's servants who testified In 
its behalf on the triaL
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ERROR from the district court of Greeley county.  
Tried below before KENDALL, J. Afflrmed.  

A. W. Agee, J. W. Deweese, and J. R. Hanna, for plaintiff 
in error.  

T. J. Doyle, contra.  

POST, C. J.  

This was an action by the defendant in error, Michael 
Kittridge, against the plaintiff in error, the Burlington 
& Missouri River Railroad Company, in the district court 
for Greeley county, in which the plaintiff therein recov
ered judgment, and the defendant prosecutes error.  

It is, by the petition, alleged that the defendant therein, 
hereafter called the "railroad company," is engaged in 
the operation of a line of road between Byron and Gree
ley, in this state; that as a common carrier for hire it re
ceived from the plaintiff, and undertook to safely trans
port from the first named station to Greeley, a car con
taining certain household goods, farm machinery, eight 
horses, and fifty-four hogs; that the defendant did not 
safely transport said car as by its contract it had under
taken to do, but that it was, on the contrary, guilty of 
negligence, particularly alleged, whereby twenty-eight of 
the hogs above mentioned were killed, to the plaintiff's 
damage in the sum of $506.40. The railroad company 
answered denying that it is, or was at the time in ques
tion, engaged in the operation of a line of road between 
Byron and Greeley; and alleging that whatever shipment 
of goods and chattels was made by the plaintiff was over 
and by way of a line of road owned and operated by the 
Chicago, Burlington & Quincy Railroad Company. There 
was also a denial of the alleged negligent acts, accom

panied by the charge that the plaintiff's loss, if any, was 
occasioned by his own negligence and misconduct, with

out any fault whatever of the last named company. The 
6
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bill of lading introduced in evidence, so far as material to 
the questions at issue, reads as follows: 

"This contract, made and entered into this 21st day of 
Mch., 1893, between M. Kittridge, of Byron, Neb., of the 
first part, and the Burlington & Missouri Railroad in 
Nebraska, of the second part, witnesseth, that for and in 
consideration of $38 per car, subject to minimum weights 
as shown in published tariffs, the said railroad company 
agrees to transport one car loaded with em'gr't & stk 
from Byron, Neb., to Greeley, Neb. * * * Witness 
the name of the railroad company, by the agent, and the 
hand of the first party, the day and year above written.  

"THE BURLINGTON & MISSOURI RIVER RAILROAD.  

"By J. E. HINEs, Agent.  
"M. KITTRIDGE, Shipper." 

The first contention at this time is that there was no 
competent proof of the authority of Hines, the station 
agent, to execute the contract of shipment in behalf of 
the defendant company, and that the trial court accord
ingly erred in receiving that instrument in evidence.  
That contention is, we think, without merit. True, the 
Burlington .& Missouri River Railroad Company is, as 
shown by witnesses for the defendant, a division only of 
the system of roads owned and operated by the Chicago, 
Burlington & Quincy Railroad Company. It is, however, 
conceded that Byron & Greeley are stations on the line 
of the first named company, and that the property above 
described was transported over said line. The blank 
form used in the execution of the contract above set out 
was one furnished the station agent for that purpose by 
the managing officers of the Chicago, Burlington & 
Quincy Railroad Company, and a duplicate of said con
tract was, upon the execution thereof, forwarded by the 
agent at Byron to the auditor of the last named company 
at Omaha. It appears also that a "bad order report" 
was a few days thereafter forwarded to said agent, show
ing the condition of the car mentioned when received at 
Greeley. The evidence furnishes a sufficient foundation
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for the introduction of the contract, and is, moreover, 
quite sufficient to warrant the finding that said contract 
was executed by authority of the defendant company.  

It is next argued that the proof fails to support the 
allegation of negligence on the part of the railroad com
pany; also that the hogs in question were killed by the 
falling of a deck negligently constructed by the plaintiff 
in the loading of the car. The deck here referred to was 
about twenty-seven inches from the bottom of the car, 
and supported the farm machinery and household goods, 
which, on the collapsing of said deck, fell upon the hogs, 
with the result stated. The charge of negligence in the 
loading of the car was denied by the plaintiff, who testi
fied, in effect, that the injury sued for was caused by the 
negligent and unnecessary jolting and shaking of said 
car by the servants of the railroad company engaged in 
switching and coupling the same, and without fault or 
negligence on his part. The evidence bearing upon that 
issue is fairly indicated by the foregoing statement, and 
does not call for comment in this connection. It is suf
ficient that it may, when tested by the rules applicable 
to proceedings for review by petition in error, be said to 
support the finding adverse to the railroad company.  

Exception was taken to the giving of certain instruc
tions and to the refusal of others. By those given the 
jury were, in effect, advised that the plaintiff was required 
to prove affirmatively the acts of negligence alleged; also 
that he was required to exercise reasonable care in load
ing the car, and that he could not recover provided his 
negligence in that particular caused or contributed to 
the loss for which he claims, which propositions included 
the substance of those refused, so far as applicable to the 
issues presented. There was, accordingly, no error in 
the giving and refusing of instructions prejudicial to the 
rights of the defendant company.  

Finally, it is argued that a new trial should have been 
allowed upon the defendant's motion on account of newly
discovered evidence material to the issues; but, unfortu-
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nately for that contention, the facts disclosed by the affi
davits accompanying the motion were of necessity within 
the knowledge of defendant's servants who were called 
as witnesses, and should, in the exercise of reasonable 
diligence, have been discovered before the trial. There is 
in the record no error of which the defendant company 
can complain, and the judgment is accordingly 

AFFIRMED.  

MARTHA SKINKLE, APPELLANT, V. JASPER HUFFMAN 

ET AL., APPELLEES.  

FILED JUNE 15, 1897. No. 7341.  

1. Subrogation. The right of subrogation does not exist In favor of the 
holder of a second mortgage to the prejudice of the paramount 
lien.  

2. - : MORTGAGES: PAYMENT BY JUNIOR MORTGAGEE. A second 
mortgagee, who, for the protection of his own security, pays an 
installment due on the first mortgage, will, to the extent of such 
advancement, as against the mortgagor, be subrogated to the rights 
of the holder of the first mortgage, and may, upon payment by the 
mortgagor of the balance due on the prior mortgage, enforce by 
action his lien for the amount so advanced.  

APPEAL from the district court of York county.  
Heard below before WHEELER, J. Reversed.  

F. C. Power, for appellant.  

G. W. Bemis, contra.  

POST, C. J.  

This was an action by the appellant, Martha Skinkle, 
in the district court for York 'county upon an interest 
coupon of a prior mortgage paid by her in order to pro
tect her own security. Appellant, on the 23d day of Feb
ruary, 1891, in an action then pending in said court in 
which Melintus H. Kealiher and wife were defendants,
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secured the entry of a decree foreclosing her second mort

gage. The first mortgage for $2,000 executed by Keali

her and wife to the Connecticut Mutual Life Insurance 

Company (hereafter called the insurance company) not 

having matured, said company was not made a party to 

that action. Subsequent to the decree in appellant's 

favor, coupon No. 4 of the first mortgage matured, and 

the amount thereof, to-wit, $120, was paid by her, for her 

own protection, and said coupon, duly canceled, was by 

the holder delivered to her. The mortgaged property 

was thereafter sold by the Kealihers to the appellee Dam

erin, who, as part consideration therefor, assumed and 

paid the amount of appellant's decree, also the principal 

and interest of the first mortgage which had in the mean

time matured. This action was thereupon brought by 

appellant, in which Damerin and the Kealihers were 

made defendants, and in which she alleged as her cause 

of action the payment of the coupon as hereinbefore 

stated, and that the said Damerin purchased with full 

notice of the fact that said coupon had not been paid by 

the Kealihers, and that the appellant had been compelled 

to pay and satisfy the same in order to protect her secur

ity. The prayer was for an accounting of the amount 

due on said coupon, a decree adjudging te same to be a 

first lien upon the mortgaged premises, and for general 

relief. The defendants above named answered denying 

the material allegations of the petition, in addition to 

which Damerin alleged the payment to the Kealihers in 

full for the mortgaged property without notice of appel

lant's equities in the premises. The district court, upon 

a final hearing of the cause, found specially that the 

Farmers & Merchants Bank of York, which acted as 

Damerin's agent in the purchase of the mortgaged prem

ises, had notice at the time of said transaction that said 

coupon was then held by the appellant, and that she 

claimed a lien for the amount thereof upon said property; 

also that appellant had previously left said coupon with 

said bank for collection and the same was for said pur-
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pose held by the bank before and at the time of payment 
of the purchase price of the land to the Kealihers. Judg
ment was awarded in the appellant's favor against the 
Kealihers for the amount of the coupon and interest.  
There was also a decree in favor of Damerin, dismissing 
appellant's petition, and from which this appeal is prose
cuted.  

The real question is, as will be observed from the fore
going statement, whether appellant, upon the facts as 
found, is entitled to be subrogated to the rights of the 
insurance company with respect to the coupon paid by 
her. The right of subrogation exists, as a rule, in favor 
of a creditor who has paid the amount of a mortgage or 
other incumbrance in order to protect his own subordin
ate lien. (Bohn Sash & Door Co. v. Case, 42 Neb., 281; 
South Omaha Nat. Bank v. Wright, 45 Neb., 23; Seieroe v.  
Hlohmn an, 50 Neb., 601.) Appellees, while conceding the 
proposition above stated, argue that it can have no appli
cation to' the facts of this case, since, as they contend, 
payment of the entire debt is essential to the right of 
equitable subrogation, whether in favor of a surety, or 
the holder of a subordinate lien. Subrogation, it is set
tled, both upon reason and authority, will not, except in 
case of estoppel, be allowed to the prejudice of other 
rights. This principle was recognized in the leading case 
of Kyncr v. Kyner, 6 Watts [Pa.], 221, holding that sub
stitution of one creditor for another will be denied so long 
as the debt, or any part thereof, remains, unsatisfied, be
cause, as held therein, until the creditor shall be wholly 
satisfied, there ought, and can be, no interference with his 
rights or his securities which might, even by a bare pos
sibility, prejudice or embarrass him in any way in the 
collection of the residue of his claim. (See, also, Forres/ 
Oil Co.'s Appeals, 118 Pa,. St., 138; Graff's Estate, 139 Pa.  
St., 69; Coson v. Laney, 82 Tex., 317; Swigert v. Bank, 17 
B. Mon. [Ky.], 268; Carter v. Neal, 24 Ga.., 346; Receiverd 
v. Wortendyke, 27 N. J. Eq., 658; Rice v. Morris, 82 Ind 

204.) But the doctrine of the cases cited has, in ever
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instance, been invoked for the protection of the creditor, 
and never, so far as we are advised, to defeat contract 
obligations in the interest of the debtor alone. Thus 
understood, the exception requiring payment in full of 
the debt as a condition precedent to the right of subroga
tion, is as firmly established as the rule itself. Cases 
are, however, not wanting directly in point, and in which 
subrogation has been allowed between parties occupying 
towards each other the relation of cosureties and the like 
upon the payment of a part only of the debt. (See Comins 
v. Pottle, 35 N. J. Eq., 94; Gede v. Matson, 25 Beav. [Eng.], 
310; Kelly v. Kelly, 54 Mich., 30; Sheldon, Subrogation, 
sec. 128.) We conclude, from an examination of the sub
ject in the light of authority, that appellant is entitled to 
be subrogated to the right. of the insurance company with 
respect to the coupon in question. The decree in favor 
of the defendant Damerin is accordingly reversed and the 
cause remanded, with directions to enter decree in ac
cordance with the prayer of the petition.  

REVERSED.  

TRYPHENA KIRKHAM V. FRANCIS N. GIBSON ET AL.  

FILED JUNE 15, 1897. No. 7383.  

Judgments: VACATION: PETITION. A petition presented to the district 
court under the provisions of sections 602 and 603 of the Code of 
Civil Procedure to obtain the vacation or modification of its judg
ment or decree, must contain statements which disclose that there 
exist some one or more of the reasons assigned in section 602 for 
the granting of such relief, or the facts averred must be sufficient 
to warrant the court within the exercise of its general jurisdiction 
to set aside the decree.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affrmed.  

D. T. Hayden and John P. Maule, for plaintiff in error.
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E. H. Wooley, contra.  

HARRISON, J.  

The plaintiff in error filed a petition in the district court 
of Lancaster county, the object and purpose of which was 
to secure to be vacated a decree of that court rendered 
during a term thereof which had been closed prior to the 
filing of the petition, and by which the title to certain real 
estate, which of record was in plaintiff in error, was af
fected; also to be allowed to appear and make a defense 
in the action in which the decree had been entered. To 
the petition a general demurrer was interposed for the 
defendants in error, which, on hearing, was sustained, 
and the plaintiff electing to stand on the petition and 
plead no further, the cause was dismissed.  

The petition in this action was filed under the provis
ions of sections 602 and 603 of the Code of Civil Pro
cedure, and a careful reading of the petition convinces us 
that there were no allegations which entitled the plaintiff 
to the relief sought. From the facts stated it does not 
appear that there was any irregularity in obtaining the 
judgment which was asked to be vacated, nor that the 
party seeking its vacation was prevented from defending 
in the suit in which it was rendered by any unavoidable 
casualty or misfortune, nor that there was any fraud or 
wrong practiced by the successful party in obtaining the 
decree, nor are any of the other reasons or causes assigned 
in the law as sufficient to warrant the court in vacating its 
judgment disclosed; hence the court ruled properly when 
it sustained the demurrer. The petition did not state a 
cause of action, nor sufficient grounds for relief. (Ganzer 
v. Schiffbaser, 40 Neb., 633; Scott v. Wright, 50 Neb., 849.) 
The judgment of the district court will be 

AFFIRMED.
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rATE OF NEBRASKA, EX REL. WOODRUFF-DUNLAP PRINT

ING COMPANY, V. JOHN F. CORNELL ET AL.  

FILED JUNE 15, 1897. No. 9216.  

State Printing: CONTRACTS. That part of section 2, chapter 68, Com

piled Statutes, in which Is stated, "The printing and binding of 

reports of state officers, authorized by law to be printed, and all 

other reports and documents ordered by the legislature, except 
such as enter into and form a part of the journals, shall be let in 

another contract," held to require that the designated work be 

done under a single contract; and the state printing board cannot 

sever the contract for such work and award portions of it to one 

bidder and other portions to other bidders.  

_: -: BIDDERS. There is a necessary implication In the 
law In regard to state printing that the contracts be awarded to 

the lowest competent bidders. 

: - , Where the statute provides that there be an 

advertisement for proposals or competitive bids for the doing of 

public work and the awarding of the contracts pursuant to such 

bids, the object being to secure the work to be performed as eco
nomically as may be, and the statute contains a statement that if 

the first party to whom the contract is awarded fails to perfect the 

contract, the work may be let to the next lowest bidder, it re

quires, though not expressed directly, that the contract be awarded 
and let to the lowest bidder, unless the statute vests, or by reason 

of the nature of the work there rests, a discretion in the officer or 

board authorized to let the contract.  

_: -: REJECTION OF BIDs. A provision in the statute or a 
reservation In the advertisement of the right of the officer or board 

in the consideration of bids, to reject any or all of them, does not 

confer a power to be exercised arbitrarily or without cause in the 
rejection of a bid or bids.  

Where the law requires that specifically des

ignated items of work shall be let as a whole or in a single con

tract, the fact that an officer or board, charged with the duty of 

awarding such contract to the lowest bidder therefor, attempts to 

sever the contract and to let portions of it to several parties re

spectively, does not work a rejection of any or all the bids, as such 

action is wholly unauthorized.  

lRes Judicata: PLEADING. If to a petition or pleading in an action a 

general demurrer is interposed, and the pleading is determined 

defective for the want of a material allegation, and a judgment 

follows, and in a second suit the material averment which the 

pleading in the first suit lacked, is supplied, constituting the plead-
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ing sufficient as a statement of a cause of action, the judgment I: 
the first case is not a bar to the second suit, though both were in 
stituted to obtain the enforcement of the same right.  

ERROR from the district court of Lancaster county 
Tried below before HOLMES, J. Reversed.  

J. H. Broady, for plaintiff in error.  

0. J. Smyth, Attorney General, and Ed P. Smith, Deput 
Attorney General, contra.  

HARRISON, J.  

The relator herein filed in the district court of Lancas 
ter county an application for a writ of mandamus to issuq 
against John F. Cornell, the auditor of public accounts 
John B. Meserve, state treasurer, and William F. Porter 
secretary of state, who by law constitute the state print 
ing board, to compel such board to award and cause to b( 
let to the relator a contract to do certain of the publit 
printing. An alternative writ was issued, in which ap 
peared certain formal statements, to which we need de 
vote no space or attention; also, that prior to December 
1896, and up to January 7, 1897, Eugene Moore was au 
ditor of public accounts, Joseph S. Bartley was statE 
treasurer, and Joel A. Piper secretary of state, and collec 
tively the state printing board, and as such board adver.  
tised for proposals or bids for doing public printing, sep
arating the work to be done, arranging one portion of it 
under what was designated in the advertisement "Class 
One," and the other as "Class Three;" that in the adver 
tisement the board assumed to reserve the right to award 
contracts for the work to be done under Class Three in or 
on as many separate contracts as it should deem best; 
that the relator made its proposal or bid for the perform
ance of the work included under Class Three, and accom
panied its bid with good and sufficient bond conditioned 
as required by law, and in the sum of $5,000; that the bids 
offered were duly considered by the printing board, and

|VOL. 5
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it was determined that the relator's bid was the lowest 
and best bid for the work included in Class Three and the 
relator a responsible bidder. The printing for the doing 
of which proposals had been asked, arranged and classed 
as three, was of reports of state officers, and it was further 
pleaded that for the printing of six of said reports the bid 
of relator was the lowest; that for six of them the bid of 
Jacob North & Co. was the lowest, and for printing of 
four of them the bid of the State Journal Company was 
the lowest, but in the aggregate, or for printing the whole 
number, the proposal of relator was the lowest; and fur
ther: 

"The said printing board, at the time provided by law, 
in the manner provided by law, considered the relator's 
bid as aforesaid. At the time they so considered it the 
relator tendered to the said board its bond to the state in 
the sum of not less than twice the amount of the contract 
price of the contract for the work so bid for, which he 
claims should be awarded to him, and with more than two 
good and sufficient sureties approved by said board, con
ditioned for the faithful performance of said contract, 
which bond was according to law in all respects and was 
received and kept and is still retained by said board, and 
no objection has ever been made to the form or the suffi
ciency of the sureties of the said bond. The relator there
upon demanded of the said board the awarding of a con
tract and the execution thereof in writing in due form 
for the printing of all the said sixteen reports, but the 
said board refused, solely on the ground that they con
tended that the relator was only entitled to such contract 
for the said six reports on which its bid was the lowest, 
and that Jacob North & Co. were entitled to another con
tract for the printing of the said six reports on which its 
bid was the lowest, and that the State Journal Company 
was entitled to the contract for the printing of the said 
four reports on which its bid was the lowest. The said 
board neither made nor have any other objection to the 
relator's demand than as aforesaid. They only objected
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to the demand because they desired that there should be 
three contracts for the work covered by said bid, viz., one 
to relator, one to Jacob North & Co., and one to the State 
Journal Company. The said board still insists upon said 
objections, and still refuses to award the contract for the 
whole of said work to the relator, until the said Moore, 
Piper, and Bartley were succeeded in office as the said 
printing board on the 7th day of January, 1897, when the 
said Cornell succeeded the said Moore as auditor of public 
accounts, and the defendant Meserve succeeded the said 
Bartley as treasurer, and the defendant Porter succeeded 
the said Piper as secretary of state, and thereby the de
fendants became and constituted the state printing board 
of Nebraska, as the successors to the said Moore, Bartley, 
and Piper, and that they have remained such state print
ing board ever since, and are such now. Immediately 
after the defendants became the state printing board the 
relator saw a majority of them, of whom he demanded 
the awarding of a contract according to its bid above 
given, and the execution of a written contract accordingly.  
The majority of the members of the new board conceded 
its right to a contract according to law, according to its 
request, and for a time satisfied him that the contract 
would be awarded to him and executed accordingly.  
Thereupon the relator delivered to the defendant Porter, 
as the custodian of the records of the said board, its bond, 
duly executed according to law, with good surety, for.the 
faithful performance of the said contract according to its 
bid, hereinbefore more particularly mentioned, and the 
board accepted it without objection and has retained it 
ever since. Thereupon the relator concluded that the 
contract would be awarded to him and proceeded to get 
ready to do the work, and, pursuant to talks with mem
bers of the board, did actually commence upon the work 
thereof, and on good faith that the contract would in the 
regular order of business be executed. The relator was 
informed by the printing board that they would get the 
attorney general to draw the contract in writing, and
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notify the relator when it was ready for execution. In 

which assurance the relator acted until about the last of 

January, 1897, when the defendants, as the state printing 
board, met and decided that they had no jurisdiction to 

act in the matter, because of what the board had done 

during the incumbency of their predecessors, and solely 

upon that ground, that they had no jurisdiction to act, 
conceding the responsibility of the relator and that he was 

a good and lawful bidder, declined to take any action in 

the matter, thereby leaving the relator without any 
remedy except in the courts, and therefore refused to 

enter into contract with relator for said work, as relator 

then and there demanded according to its bid; but, on 

the other hand, the said printing board considered that 

they are bound by the action of the former board to divide 

up the said work into three contracts, according to the 

plan of the former action of the board, which they propose 
to do and will do if not controlled by the action of the 

courts. With no former knowledge on that subject, it 

was then ascertained that the said board of printing, be
fore the defendants were installed in office, had entered 

upon the minutes of their record that they awarded three 

different contracts for the said work, part to relator, part 

to Jacob North & Co., and part to the State Journal Com

pany, according to their theory and contention as herein
before stated. But the said printing board has all the 

time since then, and up to the present time, declined and 

refused to make written contracts, and the said board has 

entered into no writings with any one, although the said 

bids all contemplated writings, and such written con

tracts are necessary to consummate the awarding thereof.  
There is no consummated contract- yet with any one for 

any part of the work covered by the bids hereinbefore 
described." 

To the writ the board filed an answer, in which it ad

mitted the formal allegations of the writ and the allega
tions in regard to the advertisement for bids, the bidding, 
and that relator's bid was accompanied by its bond in the
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sum of $5,000; also that the bids of the State Journal 
Company, Jacob North & Co., and the relator were as 
stated in the writ, and were all determined by the printing 
board to be unobjectionable in form and substance, and 
that an award was made to each of a portion of the print
ing included in Class Three, as more fully shown by a 
copy of the record of proceedings in this regard of the 
printing board, of date December 8, 1896, which copy was 
as an exhibit attached to and made a part of the answer.  
It was also admitted that the respondents had declined 
as a board to take any action in the matter, and refused 
to order a contract to be entered into with relator for the 
printing of all of said reports. There was a denial that 
the bid of relator was determined by the board to be the 
lowest and best for the work included in Class Three; 
also a denial of the conversations and transactions alleged 
to have occurred between the printing board and the re
lator prior to January 7, 1897. It was affirmatively al
leged in the answer that the board was ready and willing 
to enter into a contract with relator for the printing of 
the six reports for which its bid was and had been de
clared the lowest and best. The further allegations in 
the answer were as follows: 

"Further answering said relator's petition, these re
spondents show to the court that on the - day of 
December, 1896, an action was commenced in the supreme 
court of the state of Nebraska entitled 'The State of 
Nebraska, ex rel. The Woodruff-Dunlap Printing Co., v.  
Joseph S. Bartley, State Treasurer, Eugene Moore, Au
ditor of Public Accounts, and Joel A. Piper, Secretary 
of State, Constituting a State Printing Board,' in which 
action relator sought to procure a writ of mandamus from 
F-aid court to compel the said respondents therein to enter 
into a contract with the said relator therein the same as 
is now prayed for by said relator in the petition now filed 
in this court. They allege that said action was pending 
and undetermined when the respondents therein named 
went out of office on the 7th day of January, 1897; that
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thereafter the relator filed an amended and supple

mental petition, and by leave of court joined and made 

the respondents herein parties to said action, and in the 

said amended and supplemental petition the said relator 

set up the matters and things in substance the same as 

are pleaded in its petition filed in this court, and asked 

that these respondents be required to enter into a con

tract with the relator the same as is prayed by the relator 

in this court; the said amended and supplemental peti 

tion being filed by the said relator in the supreme court 

of Nebraska on the 2d day of February, 1897. They allege 

that afterwards, to-wit, on the 8th day of February, 1897, 

these respondents filed in the supreme court of the state 

of Nebraska their demurrer to the- petition of the relator; 

that afterwards said cause came on to be heard upon the 

issues joined in said pleadings and was submitted to the 

supreme court of the state of Nebraska; that afterwards, 

on the 4th day of March, 1897, the said supreme court of 

the state of Nebraska, after being fully advised in the 

premises, found the issues so joined in said cause in favor 

of these respondents, and entered a judgment in-said court 

dismissing said proceedings, and ordered that these re

spondents go hence without day and recover of the relator 

their costs therein expended. The respondents attach 

hereto, and mark 'Exhibit B,' a true and certified copy of 

the amended and supplemental petition filed by the re

lator in said court, except that the same does not contain 

'Exhibit A,' referred to in the petition, but which exhibit 

is in truth and in fact the same as 'Exhibit A' attached to 

the relator's petition filed in this court; a true and certi

fied copy of the demurrer filed in the supreme court by 

these respondents, and the final order of the court entered 

in said cause on the 4th day of March, 1897.  

"10. These respondents allege that the said supreme 

court of the state of Nebraska had full jurisdiction of the 

subject-matter of the said action and of the person of the 

relator and of these respondents, and that the judgment 

so entered in said court on said 4th day of March, 1897,
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has never been reversed, vacated, or modified, but is now 
in full force and affect.  

"Wherefore these respondents say that by reason of the 
premises herein set forth, the relator's rights in the prem
ises have been fully adjudicated and determined by the 
supreme court of the state of Nebraska, and this court is 
wholly without jurisdiction to hear and determine the 
matters complained of in the relator's petition filed 
herein." 

Of the issues presented there was a trial resulting in a 
denial of the application for the writ and a judgment of 
dismissal of the action. The relator has removed the 
case to this court by proceedings in error.  

There are but two main questions raised and discussed 
by counsel, one that the determination of the awarding 
of the contract was committed to the board and a matter 
resting within its discretion, hence not controllable by 
mandamnus; and a second, that of a former adjudication 
in an original action in this court. The provisions of 
statute in relation to the state printing board and its 
duties, etc., will be found in chapter 68, Compiled Stat
utes, and chapter 61, Session Laws, 1883, of which section 
1 states what officers shall constitute the state printing 
board, and that it "shall have general supervision over 
the matter of state printing, in the manner provided by 
this act." Section 2 is as follows: "The printing of all 
bills for the legislature, with such matters as may be 
ordered by either house thereof, to be printed in bill form, 
shall be let in one contract. The printing and binding 
of the senate and house journals shall be let in another 
contract. The printing and binding of reports of state 
officers authorized by law to be printed, and all other re
ports and documents ordered by the legislature, except 
such as enter into and form a part of the journals, shall 
be let in another contract. The printing and binding of 
the laws, joint resolutions, and memorials enacted by the 
legislature shall be let in another contract. And the 
printing and binding of all blanks, blank books, and cir-
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culars required to be furnished by the officers of the ex

ecutive department of the state shall be let in another 

contract." In section 3 the times at which the contracts 

for public printing shall be let are prescribed. Section 

4 provides for advertisements for proposals and, inter alia, 
that the advertisement "shall also state that the board 

reserves the right to reject any and all bids." Section 
7 is in the following language: "The proposal or bid for 

any of the contracts aforesaid shall not be considered 

unless the same shall be accompanied by a bond in the 

sum of five thousand dollars ($5,000), with two or more 

sureties, that in case the party proposing for any such 

contract shall be awarded the same such party will, 
within five days after the award to him of such contract, 

enter into bonds for the faithful performance thereof;" 

and section 8: "It shall be the duty of the secretary of 

state to give immediate notice to the successful bidder 

that his proposal has been accepted, and each successful 

bidder shall in five days thereafter enter into bonds to 

the state in the sum of not less than twice the amount 

of the contract price for each and every contract so 

awarded to him, with at least two good and sufficient 

sureties, to be approved by said board, conditioned for 

the faithful performance, pursuant to this act, of that 

contract for which he has been adjudged the successful 

bidder; and if he fail to give bond within the time al

lowed, then the contract shall be given to the next lowest 

bidder who will give bond as aforesaid, or the board may 

in their discretion advertise anew and relet the contract 

in the manner hereinbefore provided." In section 10 it 

is prescribed that the attorney general shall draw all con

tracts; that any contract shall be signed by the members 

of the board, and the party to whom it has been awarded.  

It also provides for the institution of action on the bond 

filed with the bid if any successful bidder shall fail to 

le bond for performance of his contract.  
There is little or no substantial conflict in regard to the 

facts. It appears that for the printing of items in Class
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Three the bid of relator, if the bids were considered as a 
whole or in the aggregate, was the lowest of all proposals 
for such work, there being quite a number, while on some 
individual items it was not the best. There is and was 
no contention in respect to the responsibility of the re
lator nor as to the sufficiency of the preliminary bond fur
nished in form or substance. The board, it is disclosed 
by a record which was kept of the proceedings when in 
session for the purpose of letting the contract, severed 
the items which appeared in the advertisement as Class 
Three and, if it could legally do so, awarded contracts for 
the work in distinct stated portions, one to each of three 
different bidders. If the board possessed the power o: 
right to so do, then this application could not and canno 
control it. It will be remembered that in section 1 th 
board was given general supervision of the state printing 
but "in the manner provided by this act." The language 
employed in section 2 is clear and unambiguous and cai 
scarcely be said to admit of a construction other than ii 
explicitly imported by the words employed. Its first pro 
vision is "The printing of all bills for the legislature, witl 
such matters as may be ordered by either house thereof 
to be printed in bill form, shall be let in one contract.' 
To say that this means the contract may be severed an 
not one, but two or more contracts may be awarded, foi 
illustration, to one party or firm for the printing of sen 
ate files and to another for the printing for the house o: 
representatives, would be a substitution for the word 
used, of language of an import in direct opposition to th< 
plain meaning of that actually used by the lawmaker 
Each following clause in reference to the letting of a con 
tract, for in each a specifically stated distinct class o: 
printing, inclusive of the third, prescribes as to each thai 
it shall be let in "another contract." The signification o: 
another is "one more," and thus in each instance it if 
made as plain as language can state it that each class if 
to be let in a single contract. There can be no othe 
conclusion without ignoring the direct terms of the se
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tion; hence we must conclude that the board could not 
sever the contract for the printing of the reports of state 
officers, or that included in Class Three. Whether it was 
wise to so enact or whether better results would have 
been obtained had the provision been different is not for 
us to say. It was a question for the consideration of the 
legislators, and what they embodied in the law as the re
sult of such consideration may not be set aside directly 
or by construction where none is needed.  

Another question which presents itself is, does the law 
require the board to award the contract to the lowest bid
der? It does not in express terms. If it does not by im
plication, it does not at all. The section 8 furnishes us 
some strong indications on this subject. It states that 
if the bidder to whom the contract is awarded fails to fur
nish the prescribed bond and perfect his contract, it shall 
be let to the next lowest bidder. It does not seem sensi
ble, in view of this further provision to which we have 
just alluded, that it was in the contemplation of the legis
lature that the contract should or would in the first in
stance be awarded to other than the lowest bidder. The 
law provides that there shall be an advertisement and a 
competitive bidding. The main object and purpose of 
the last can be none other than to secure to the state the 
printing to be done as economically as possible. To say 
that it was the intention to let the contract to any other 
than the lowest bidder would be a construction which 
would in effect destroy one of the most beneficial and ex
press purposes of the law; hence we must conclude that 
the awarding of the contract is to be to the lowest respon
sible bidder. In regard to the character of the work to 
be performed, its quality, or any details, they were not 
committed by the law to the discretion or judgment of 
the board in such manner that the settlement of any of 
them was connected with the awarding of the contracts 
in such a manner or degree as to make such settlement 
become of any moment in, or to enter into the determina
tion of the board, of to whom the contract should be
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awarded; hence there is in the awarding of the contracts 
under this law no discretion to be exercised as to any of 
the particulars to which we have alluded, which would 
preclude the issuance of a writ of mandamus, which will 
not, as a rule, be issued to control discretion. The board, 
by the first section of the law, had committed to it the 
general supervision of the state printing, which, how
ever, was to be exercised in the manner provided in the 
act. We will say further in this connection that each 
bidder was required to place on file with his bid what 
may be designated as a preliminary bond in the sum of 
$5,000, to insure that he was a competent and responsible 
bidder and could and would perfect a contract if the suc
cessful bidder. The question of the responsibility of the 
bidder was not left for the general judgment and dis
cretion of the board.  

In regard to the effect of the provision that the board 
may reject any and all bids, we will content ourselves 
with a quotation from the opinion of this court in the case 
of State v. Saline County, 19 Neb., 253: "The board is also 
given authority to reject any and all bids. This is simply 
the reservation of a right to protect the interests of the 
county, as where there is a combination to prevent com
petition, or other cause, by reason of which the county 
would be defrauded. But in such case the board is not 
absolved from the duty of letting the contract to the low
est bidder." It may be added that a board may not 
arbitrarily or without cause reject bids. The issuance of 
an order to the board to award this contract to the lowest 
bidder would not interfere with or control the board in 
the determination of any matter committed by the act 
to its judgment and discretion. We are cited in the Jrief 
filed for respondents to the cases of the State v. Lincoln 
County, 35 Neb., 346, State v. Dixon County, 24 Neb., 106, 
and the State v. Kendall, 15 Neb., 262. The first two eited 
were applications for writs to issue ordering county 
boards to award contracts for certain county printing to 
the lowest bidders. The law did not require the boards
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to advertise for bids, but in each instance it had been 
voluntarily done by the board. It was held that as the 
law did not require a letting of the contracts to the low
est bidders, but left it wholly within the discretion of the 
boards to determine, that notwithstanding the advertise
ments had been made and bids submitted, the discretion 
of the board in the matter of awarding the contracts 
could not be controlled by mandamus. In the case of 
State v. Kendall, supra, there were matters involved which 
would be connected with the contract for building to be 
let, which must be shown by the bidder to the board, and 
the board to decide whether the showing made was suf
ficient,-something committed to the judgment or dis
cretion of the board to be settled prior to the letting of 
the contract, and until a favorable determination of 
which, as to him and his showing, no bidder could be 
awarded the contract. For decisions of this court on the 
subject of control of boards by mandamus in letting con
tracts and when to lowest bidder see State v. York County, 
13 Neb., 57; State v. Saline County, 19 Neb., 253; People v.  
Commissioners of Buffalo County, 4 Neb., 150; Merrick 
County v. Batty, 10 Neb., 176; State v. Farney, 36 Neb., 
546. See, also, Boren v. Commissioners of Darke County, 21 
0. St., 311. The action of the board in attempting a sev
erance of the contract and to let portions to different 
parties did not work and was not a rejection of all bids.  
It was no more than an attempt to award the contract in 
a manner not allowed by the law.  

Prior to the change in January, 1897, individually, in 
state officers who are by law constituted the state print
ing board, the relator instituted an original action in this 
court, the object and purpose of which was to obtain the 
issuance of a writ of mun damus to compel the board to 
award it the contract for printing which it sought in the 
[present action by the issuance of a similar writ out of the 
district court of Lancaster county to compel the board 
o award to it. To the pleading for relator in the original 
etion in this court a demurrer was interposed for the
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respondents therein. The cause was argued and sub
mitted and an opinion filed March 3, 1897. It was then 
held: "The statute providing that no bid for state print
ing shall be considered unless accompanied by a bond 
conditioned to give bond for the performance of the con
tract should it be awarded, a bidder, though otherwise en
titled to the contract, cannot have the aid of a writ of 
nandamus to compel the awarding of the contract to him 

when he does not show that his bid was accompanied by 
the bond so required." From which it will be gathered 
that the petition was determined insufficient because it 
did not contain a statement that the preliminary bond 
was filed with the board. Unless this bond was filed the 
bid of relator need not have been considered, and the 
petition without an allegation of the fact of such filing 
was fatally defective and open to an attack by demurrer.  
After the opinion was filed counsel for relator asked leave 
to amend the pleading and to supply the further allega
tion of the filing of the preliminary bond. This was de
nied him, but such denial did not necessarily involve a 
consideration or determination of the question of the suf
ficiency of the pleading if amended in the particular des
ignated. A motion for a rehearing or for a modification 
of the judgment in this court to show that it was without 
prejudice to a new action, was presented and overruled.  
The judgment of this court in the original action was 
interposed as a bar to the action in the present case in 
the district court. In the pleadings of relator in the dis
trict court, the fact that the preliminary bond was filed 
was fully stated, and the question is presented whether, 
when a pleading is attacked by a general demurrer, or on 
the ground that there is not a cause of action stated 
therein, and the demurrer is sustained and the cause dis
missed, it will bar a future action for the same cause and 
relief in which the pleading filed contains a further alle
gation which renders the pleading sufficient. It seems, 
both on reason and authority, that the answer must be 
that it will not. The former adjudication determined no
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nore than that the pleading, as presented, was insuf

Icient; that the facts therein statea did not constitute 

i cause of action, not that the party presenting the plead

ng had not a cause of r'etion. In the opinion in the case 

)f Gould v. Evansville d' C. R. Co., 91 U. S., 526, appears the 

following statement directly in point: "From these sug

gestions and authorities two propositions may be de

luced, each of which has more or less application to cer

tain views of the case before the court: (1.) That a judg
ment rendered upon demurrer to the declaration or to a 

material pleading setting forth the facts, is equally con

clusive of the matters confessed by the demurrer as a 

verdict finding the same facts would be, since the matters 
in controversy are established in the former case, as well 

as in the latter, by matter of record; and the rule is, that 

the facts thus established can never after be contested 

between the same parties or those in privity with them.  

(2.) That if judgment is rendered for the defendant on 

demurrer to the declaration, or to a material pleading in 

chief, the plaintiff can never after maintain against the 

same defendant, or his privies, any similar or concurrent 

action for the same cause upon the same grounds as were 

disclosed in the first declaration; for the reason that the 

judgment upon such a demurrer determines the merits 

of the cause and a final judgment deciding the right must 

put an end to the dispute else the litigation would be end

less. Support to those propositions is found everywhere; 
but it is equally well settled that if the plaintiff fails on 

demurrer in his first action from the omission of an es

sential allegation in his declaration which is fully sup

plied in the second suit, the judgment in the first suit is no 

bar to the second, although the respective actions were in

stituted to enforce the same right; for the reason that the 

merits of the cause, as disclosed in the second declaration, 

were not heard and decided in the first action." (See, 

also, 2 Black, Judgments, sees. 707-9; 1 Freeman, Judg

ments, sec. 267, wherein there is the following statement: 

"A judgment on demurrer to the plaintiff's complaint is
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conclusive of everything necessarily determined by it, 
If the court decides that plaintiff has not stated facts 
sufficient to constitute a cause of action, or that his com
plaint is otherwise liable to any objection urged against 
it, such decision does not extend to any issue not before 
the court on the hearing of the demurrer. It leaves the 
plaintiff at liberty to present his complaint in another 
action so corrected in form or substance as to be no longer 
vulnerable to the attack made in the former suit.") (See, 
also, cases cited in note 2; see, also, 21 Am. & Eng. Ency.  
of Law, 269, and cases cited in note; Moore v. Dunn, 41 0.  
St., 62; Stowell v. Chamberlaiin, 60 N. Y., 272; Pepper v.  
Donnelly, 8 S. W. Rep. [Ky.], 441.) In this action, com
menced in the district court, there was a material aver
ment in the pleading for relator, which was not alleged 
in its pleading in the former original action in this court, 
and which rendered the pleading in the district court suf
ficient as a statement of a cause of action. The adjudica
tion in this court on the issues raised by the general de
murrer, not being on the same state of facts, was not a 
bar to the second action. It follows, from the conclu
sions herein stated, that the judgment of the district 
court was erroneous and that the writ should have been 
allowed. The judgment must be reversed and the cause 
remanded for further proceedings.  

REVERSED AND REMANDED.  

CITY OF OMAHA V. MATILDA WILLIAMS.  

FILED JUNE 15, 1897. No. 7358.  

Municipal Corporations: GBADE OF STREET: DAMAGEs. A party who 
purchases a lot which abuts on a street, the grade of which has 
been established, must improve the lot conformably to the estab
lished grade and not with reference to the natural grade, and if he 
does the latter, cannot recover for damages to the improvements 
caused by the street being worked to the established grade,
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ERROR from the district court of Douglas county.  
Tried below before BLAIR, J. Reversed.  

W. J. Connell and E. J. Cornish, for plaintiff in error.  

Winfield S. Strawn, contra.  

HARRISON, J.  

The grade line of Decatur street in the city of Omaha, 
it appears from the record in this case, was established 
March 5, 1885. On September 18 of the same year the 
defendant in error, by purchase, became the owner of a 
lot which fronted on said street, and within a few months 
thereafter had built houses and placed various other im
provements on the lot. During the latter part of the year 
1892 the prescribed statutory steps were taken to have 
the actual work or grading of the street done, and as a 
result during the summer season of 1893 the street was 
graded, and from an assessment of the damages to her 
property defendant in error took an appeal to the district 
court, wherein she was awarded a judgment, of which the 
city seeks the reversal in these present error proceedings.  
The judgment rendered included damages to the improve
ments on the lot.  

It.is agreed by counsel that there shall be but one ques
tion considered in the examination of this case, viz.: In 
assessing the defendant in error's damages, was she enti
tled to recover for improvements or injuries to improve
ments constructed or placed on the lot after the grade 
was established, but prior to the time the actual work of 
grading was done? It is settled that under the provisions 
of our constitution "The private property of no person 
shall be taken or damaged for public use without just 
compensation therefor;" that "A city is liable under the 
constitution of this state to a lot owner for such damages 
as he may sustain by filling in the street in front of his 
lot above the level of the same, when the buildings were 
erected on the lot before the grade was established."
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(Harmon v. Omaha, 17 Neb., 548; Hammond v. City of Har 
vard, 31 Neb., 635; City of Harvard v. Gronch, 47 Neb., 133 
and cases cited to same proposition.) ' In the Nebraska 
cases which we have just cited the question arose in re 
gard to damages to property of which the improvementh 
had been made prior to the time any grade had been estab 
lished. In the present case the property was acquired by 
purchase and the improvements were made after the 
establishment of the grade, but prior to the time the 
actual work of grading was ordered by the city. The 
provisions of the city charter in force at the times of the 
occurrences out of which has sprung this action were as 
follows: 

"The mayor and council of any city governed by this 
act shall have power, by ordinance, to establish the grade 
of any street, avenue, or alley in the city, and when the 
grade of any street, avenue, or alley shall have been here
tofore established, or when the grade of any street, ave
nue, or alley shall be established and approved as herein 
provided, the grade of no street or part of a street shall be 
changed unless the consent in writing is first obtained of 
the owners of lots or lands abutting upon the street or 
part of street where such change of grade is to be made, 
who represent a majority of the feet front thereon, and 
not then until the damages to property owners which may 
be caused by such change of grade shall have been as
sessed and determined by three disinterested freeholders, 
who shall be appointed by the mayor and council for that 
purpose, who shall make such appraisement, taking into 
consideration the benefits, if any, to such property, and 
file their report with the city clerk; and the amount of 
damages so assessed shall be tendered to such property 
owners, or their agents, as soon as the funds for that 
purpose are obtained from the asssessments of such dam
ages upon property benefited by reason of such change of 
grade, or otherwise realized; Provided, That no street, 
avenue, or alley shall be worked to such change of grade 
until the damages so assessed shall be tendered to such 
property owners or their agents.
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"Before any street, avenue, or alley shall be ordered 

graded, the damages, if any, by reason of such grading 

to property along that portion of the street proposed to be 

graded, including approaches thereto, shall first be ascer

tained and determined by three disinterested freeholders, 

who shall be appointed by the mayor and council for that 
purpose, who shall make such appraisement, taking into 

consideration the benefits, if any, to such property, and 

who shall exclude any damages resulting from any change 

or changes of the original or first established grade; and 

the amount of damages so assessed, unless an appeal is 

taken, shall be due and payable to such property owners, 

or their agents, in sixty days after the completion and ac

ceptance of such work of grading." (Compiled Statutes, 
1895, ch. 12a, sees. 116, 117.) 

These, it will be gathered by the reading, provided and 

provide for the establishment of grades of streets, changes 

of grades, assessments of damages in certain cases, etc.  

When a lot is purchased, as was this, which abuts upon 

a street the grade of which has been established and made 

of record, though the street has not been ordered worked 

or brought to the grade, it does not seem unjust or unfair, 
but right, all interests considered, that the purchaser 

should take notice of the established grade, and in after

wards placing improvements on the lot, to do so con

formably to such grade. It becomes a fixed fact when the 

grade is established that when the street is ordered 

graded the property owner will be entitled to such dam

ages to the premises, deducting special benefits, as may 

be occasioned by the grading; but this cannot be said to 

include damages for or to improvements made after the 

establishment of the grade, by one who bought the lot 

after the grade was fixed, and with knowledge of it. To 

hold that this last might be, would seem to be allowing 

the party to build or improve for prospective damages.  

The purchase is a voluntary one, and made with a knowl

edge, or at least notice, of existent conditions in regard to 

the property and its surroundings, including that of the
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grade of the street, and the calculations can be made and 
the price paid be according to the conditions affecting thc 
property and its value. In such a case it is not inequi
table or unjust, and there is no hardship or inconveniencE 
in requiring the party buying the premises to take noticE 
of the fixed grade of adjoining streets. "One who buys 
property on a street after a grade has been established 
should improve with reference to the established grade, 
and not with reference to the natural grade; and where 
in such a case a purchaser improves with reference to the 
natural grade, and the city afterward cut down the street 
three feet to the established grade, it was held no recovery 
could be had." (Lewis, Eminent Domain, sec. 223, p. 299; 
City of Denver v. Vernia, 8 Colo., 399.) It follows that the 
judgment must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

JENS C. MENG, APPELLANT, V. CHARLES F. COFFEE ET AL., 
APPELLEES.  

FILED JUNE 15, 1897. No. 7323.  

Review: TEMPORARY INJUNCTION: DISSOLUTION: FINAL ORDER. An or
der dissolving a temporary injunction, and which does not de
termine or make some final disposition of the case in which the 
injunction was issued, is not final, and is not alone, or until after 
a final judgment in the action, reviewable on error or appeal to 
this court.  

APPEAL from the district court of Sioux county. Heard 
below before BARtTow, J. Appeal dismissed.  

Chambers Kellar and H. T. Conley, for appellant.

D. B. Jenckes, contra,
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HARRISON, J.  

The appellant herein commenced this action in the dis
rict court of Sioux county to secure an injunction by 
vhich the appellees would be restrained from appropri
iting and using the waters of Hat creek for irrigation, 
and thereby, it was alleged, depriving him of his rights in 
tnd to the use and enjoyment of such waters. A tempo
,ary injunction was granted, answers were filed, issues 
oined, and the case was heard. The trial judge filed 
'Special findings of law and facts," and made the follow
ng order: "The order of the court is that as to the defend
nts Coffee, Brewster, Wilcox, and Steele this injunction 
s hereby dissolved." The plaintiffs in the district court 
iave appealed. No other or further order or decree ap
ears in the record presented here than the one we have 

iereinbefore quoted. It did no more than dissolve the 
:emporary injunction, and was not a final order from 
vhich an appeal will lie. The record does not disclose 
,hat there has been a dismissal or final disposition of the 
!ase. There is nothing in this record to negative a con
lusion that the case is still pending in the trial court. In 

:he opinion in the case of School District v. Broon, 10 Neb., 
[40, an action to obtain an injunction, an order very simi
ar to the one in the case at bar was made, and of it LAI, 
T., speaking for the court, said: "To show that the order 
n question is not * * * final, we need but quote it 
ntire. It is in these words: 'It is therefore considered 

tnd adjudged that the injunction heretofore granted in 
his action be, and the same is hereby, dissolved.' This 
s the whole of it, and for aught that is shown the action 
s pending and still undetermined in the district court.  
Lhe relief sought by the final judgment, as before stated, 
s an order of injunction, and, until the dismissal of- the 
tction, it is not beyond the power of that court to grant 
t, nor is there any question for this court to decide." 
See, also, to the same effect, Scofield v. State Nat. Bank of 
rAncoln, 8 Neb., 16; Bartram v. Sherman, 46 Neb., 713;
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Broume v. Edwards & McCullough Lumber Co., 44 Neb., 361.) 

This appeal must be dismissed, because the order made 

was not a final one and not appealable, and there has 

been, so far as we are informed by the record, no final dis

position of the case in the district court.  

APPEAL DISMISSED.  

BENJAMIN F. TROXELL v. LEONORA Z. JOHNSON.  

FILED JUNE 15, 1897. No. 7372.  

1. Real Estate: PossEssION. The holder of the legal title to land of 

which there is no actual occupancy is deemed to be in possession 

thereof. (Yorgensen v. Yorgensen, 6 Neb., 383.) 

2. Covenant of Warranty: AcTIoN: EVIDENCE. To sustain an action 

on a covenant of warranty, or for quiet enjoyment in favor of a 

covenantee, it must appear that there has been an eviction or sur

render by reason of a paramount title. (Real v. Hollister, 20 Neb., 

112; Cheney v. Straube, 35 Neb., 521.) 

ERROR from the district court of Douglas county.  

Tried below before KEYSOR, J. Reversed.  

Warren Switzler, for plaintiff in error.  

L. D. Holmes, contra.  

HARRISON, J.  

In this action, instituted in the district court of Douglas 

county by the defendant in error, she sought a recovery 

of certain sums which she alleged became her due from 

plaintiff in error by reason of a breach of a covenant of 

warranty contained in a deed of conveyance of real estate 

executed and delivered by him to her, pursuant to and in 

completion of her purchase of said realty from him. She 

was successful in the district court and was awarded a 

judgment, and he seeks in this court a review of the pro

ceedings in the court below.
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In the petition filed for defendant in error it was 
pleaded that on a certain date she purchased from plaint
iff in error a certain described lot in Troxell's subdivision 
of a lot in an addition to the city of Omaha, and that he 
delivered to her a warranty deed therefor in which was 
contained the following: "And we hereby covenant with 
the said Leonora Z. Johnson that we hold said premises 
by good and perfect title; that we have good right and 
lawful authority to sell and convey the same; that they 
are free and clear from all liens and incumbrances what
soever. And we covenant to warrant and defend the said 
premises against the lawful claims of all persons whom
soever. It is understood that a certain mortgage now of 
record, from Benjamin F. Troxell to John L. Redick, is 
still a lien on said lot, but to be paid by said Troxell when 
due. And the said Emma Troxell hereby relinquishes her 
right of dower in and to the above described premises." 
That at the time of the execution and delivery of the deed 
the plaintiff in error did not have the title to the said 
property and was not in actual possession thereof, but the 
same was vacant and unoccupied; that prior to December 
29, 1875, one Frances H. Englebert was the owner in fee
simple of a certain lot in an addition to Omaha; that 
said Frances H. Englebert was married, her husband's 
name being J. Lee Englebert, and they had one child, a 
son, named Francis Leon Englebert, born October 11, 
1868; that Frances H. Englebert died on December 29, 
1875, and the surviving husband and son, the last named 
being at that time a minor, conveyed the property to 
George E. Pritchett, by whom it was conveyed to another 
party. There were further recitals of conveyances of the 
premises, including its being deeded to the defendant in 
error, and the further statements we will quote from the 
petition, as follows: 

"Plaintiff alleges the fact to be that the only title or 
interest the said Troxell had in said property he pre
tended to convey by his said deed above described, was 
the pretended title obtained by the said conveyances from 
said Francis Leon Englebert.
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"Plaintiff further alleges that at the time of making 

said conveyances on the 4th day of August, 1885, and the 

21st day of June, 1886, the said Francis Leon Englebert 

was a minor under the age of twenty-one years; that said 

J. Lee Englebert departed this life the 22d day of Sep

tember, 1888, and that the only interest he had in said 

property at any time was that of a life estate, which said 

estate expired on the 22d day of September, 1888.  
"Plaintiff further avers that said Francis Leon Engle

bert attained his majority on the 11th day of October, 
1889, and shortly thereafter disaffirmed his said convey

ances to said George E. Pritchett, and on the 14th day 

of November, 18S9, commenced his suit in the district 

court of Douglas county, Nebraska, against said Benja

min F. Troxell and Emma J. Troxell, his wife, George E.  

Pritchett, and this plaintiff, together with others, in 

which suit the said Francis Leon Englebert disaffirmed 

the said deed and asked that the said conveyances to said 

George E. Pritchett be set aside and the said title can

celed and declared null and void, and that the said Fran

cis Leon Englebert's title be affirmed and quieted in him, 
for the reason that the said Francis Leon Englebert was 

a minor at the time of making said conveyances.  
"Plaintiff further avers that all of said parties were 

duly served with process of this court; that said defend

ants George E. Pritchett and Benjamin F. Troxell ap

peared in said cause and answered said petition; that the 

said cause proceeded to a hearing and on the 1st day of 

August, 1891, the court held that the said conveyances 

to the said George E. Pritchett were null and void and 

of no force and effect and ordered that the same be can

celed and that all deeds, mortgages, conveyances, plat

tings, and dedications made by parties subsequent to said 

deeds made by said Francis Leon Englebert to the said 

George E. Pritchett be vacated and set aside; that a de

cree of the court was entered on the 1st day of August, 
1891, and is found in journal 7 at page 566; that said 

decree remains in full force and effect and binding upon
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all the parties to said suit, among whom are included 
the defendant in this case, whereby plaintiff has been de
prived of all right and title in and to said premises, and 
the title which the defendant pretended to convey to the 
said plaintiff is void and of no force and effect, and the 
plaintiff alleges that the whole title to said property was 
in Francis Leon Englebert at the time of commencing 
this suit." 

It is argued that the evidence was insufficient to sus
tain the finding made by the trial court and consequent 
judgment rendered. This is based on the proposition 
that it was necessary for the defendant in error to show 
that she had been evicted by, or surrendered the premises 
to, the holder of the paramount title; that neither was 
shown, and hence the proof was insufficient. It appears 
from the record that the defendant in error had improved 
and was in the occupancy of the said premises as a home 
for herself and family, and it was neither pleaded or 
proved that there had been an eviction in favor of the 
holder of the paramount title, or a surrender in any man
ner to the holder of such title. There were pleadings and 
a decree in the case of Francis Leon Englebert against 
Benjamin F. Troxell, Leonora Z. Johnson, and others 
introduced in evidence. The action was one instituted by 
the plaintiff named to have the conveyances to Pritchett 
of the lot in the addition to Omaha of which the property 
referred to in the case at bar was a part, and the subse
quent conveyances of all descriptions or kinds, vacated.  
In the decree in the case of Englebert against Troxell and 
others there were statements of the findings therein in re
lation to the conveyances to Mr. Pritchett, from which as 
evidenced it might be inferred that the court had consid
ered the deeds as transfers, not voidable, but void and of 
no force from their inception. A careful analysis of the 
whole decree, however, convinces us that it was predi
ated upon the finding that the grantor in the deeds, the 

plaintiff in the suit for their annulment, was at the time 
of their execution and delivery a minor, and might, as he 

8
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did at his majority, disaffirm them and demand that they 

be set aside, which was the relief that the decree accorded 

him. Since the trial of the case at bar it has been decided 

by this court in the case of Englebert against Troxell and 

others, on an appeal, that the deeds to Mr. Pritchett were 

voidable and not void. (Englebert v. Troxell, 40 Neb., 195.  

See statement in body of opinion on pages 202 and 203.) 

This being true, the legal title was in Pritchett and his 

grantees from the time of the conveyances to them re

spectively until such time as they, by conveyance to other 

parties, parted with it; and the premises being vacant and 

unoccupied during the time Pritchett and the successive 

grantees, including Troxell, held the title, they must be 

presumed to have been in possession. (Yorgensen v. Yor

gensen, 6 Neb., 383; Real v. Hollister, 20 Neb., 112; Daggett 

v. Reas, 48 N. W. Rep. [Wis.], 127; Devore v. Sunderland, 17 

0., 52); and nothing was proved to rebut this presump

tion. On the contrary, as to Troxell it was proved that 

he exercised many acts of ownership of the property. It 

follows that no action accrued in favor of defendant in 

error until she was evicted or surrendered in favor or by 

reason of the paramount title. (Real v. Hollister, supra; 

Cheney v. Straitbe, 35 Neb., 521.) The judgment of the dis

trict court must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

UNION PACIFIC RAILWAY COMPANY V. ELIAS EVANS.  

FILED JUNE 15, 1897. No. 7377.  

1. Railroad Companies: APPROACHES TO STATIONS: NEGLIGENCE. It to 

the duty of a railway company to provide and keep approaches to 

its platforms at its depots where, from the manner of construction 

of the platforms, approaches are necessary, which are reasonably 

convenient and safe for the passage of the public to or from the 

depot for, or in the transaction of business with, the company.
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2. - : NEGLIGENCE: QUESTION FOR JURY. The questions of the neg
ligence of a defendant in an action, or of contributory negligence 
of the plaintiff, where not conclusively, established by the evidence, 
must be submitted to the jury for determination.  

3. --. : PERSONAL INJURIES: PROXIMATE CAUSE. The ques
tion of what was the proximate cause of an injury is generally a 
question of fact to be settled by the jury.  

4. - : - : - : - . Where there are several agencies or 
causes of an injury, the question is, which was the efficient, domi
nant cause? 

5. Trial: EXCLUSION OF EVIDENCE: REVIEW. Alleged error in the ex
clusion of offered testimony is of no avail if the same testimony, 
or testimony to the same effect, had been, or was afterwards, 
allowed to be given by the witness.  

6. - : - . It is not error to exclude testimony for the introduc
tion of which no proper foundation has been laid.  

ERROR from the district court of Merrick county. Tried 
below before SULLIVAN, J. Affirmed.  

J. M. Thurston, W. R. Kelly, E. P. Smith, Charles L.  
Dundy, John Patterson, and C. A. Baldwin, for plaintiff in 
error.  

W. T. Thompson, contra.  

HARRISON, J.  

This action was instituted in the district court of Mer
rick county by defendant in error to recover of the Union 
Pacific Railway Company damages which he alleged had 
accrued in his favor by reason of the negligence of the 
company in the construction of a portion of its platform, 
or the approach thereto, at its depot in Silver Creek, a 
station on its line of road in Merrick county. A portion 
of the petition was as follows: 

"3. That on said 13th day of February, and for a long 
time prior thereto, defendant herein kept and maintained 
a depot platform, and an approach thereto, at and for 
-aid depot, within said village of Silver Creek, and which 
"aid approach, leading from the ground at or near the 
west end of said platform up onto said platform, and
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which was the main and only approach or means pro

vided by said defendant at said point, and the only means 

or way for persons to go upon said platform to said depot, 

which said platform was about three feet from the 

ground, was by the defendant so carelessly, negligently, 

and unlawfully constructed and maintained, in this, that 

it was so constructed as to form an inclined plane eight 

feet long and about six feet wide, whose west or lower 

end, resting upon the ground, was thirty-two inches lower 

than the east or top end, resting against the said plat

form near the top thereof, so as to thereby render the 

same very precipitous, unsafe, and highly dangerous to 

any one passing upon or over the same, going to or coin

ing from said depot, all of which facts were well known 

to said defendant railroad company, its agents, servants, 

and employes, at and prior to said 13th day of February, 

1893.  
"4. That on said 13th day of February, 1893, plaintiff 

herein, being desirous of purchasing a ticket for his wife 

over the defendant's said line of railroad, at the request 

of said defendant went to said depot at said village of 

Silver Creek, for the purpose and with the sole intention 

of buying a ticket for his wife over said defendant's line 

of railroad from said village of Silver Creek to the city of 

Omaha, Nebraska, and that while at and about said depot 

for the purpose aforesaid, and while lawfully passing oi 

and over the approach to said platform, hereinbefore 

mentioned, without any fault, carelessness, or negligence 

whatever on his part, but through and by reason of the 

careless, negligent, and unlawful construction by defend 

ant of said approach, hereinbefore mentioned and de 

scribed, plaintiff slipped, fell, and broke the bone of hu 

leg commonly called the fibula, and dislocated the ankl 

joint, whereby and by reason whereof plaintiff has beei 

damaged in the sum of $1,990." 
There was a further detailed statement of the damages 

The answer contained denials of the allegations of the 

petition of the negligence of the company, and asserted
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that if defendant in error had been injured it was by his 
own carelessness and negligence. Of the issues there 
was a trial, which resulted in a verdict and judgment 
against the company. It seeks a review in this court of 
the proceedings in the trial court. The gravamen of the 
action was that the company had so constructed the slant
ing portion of the platform, or rather the inclined ap
proach to the platform proper, that it was an unsafe and 
dangerous structure for the use of members of the public 
who passed over it in going to and from the depot in the 
course of business transactions with the company, and 
had maintained the structure in its unsafe and defective 
condition. There was in the petition but this one sole 
charge of negligence.  

Counsel for the company prepared the following in
struction and requested that it be given in the charge to 
the jury: "You are instructed that under the law and 
the evidence in this case your verdict must be for the 
defendant." The request was refused, which was as
signed as error, and under this assignment it is argued 
that the proof failed to show any negligence on the part 
of the company in the particulars alleged in the petition; 
and further, that the evidence disclosed, conclusively, 
negligence on the part of defendant in error which pre
cluded his recovery.  

We will examine the points raised in the order which 
we have just stated them. It is not controverted that the 
evidence established that defendant in error slipped and 
fell on the approach to the platform at the depot in Silver 
Creek and sustained injuries; nor is there any controversy 
over the amount of damages allowed. The inclined plane 
or approach where defendant in error fell was made by 
placing timbers or"stringers" with one end resting on and 
attached to the platform and the other end on the ground, 
and placing and fastening on these a sufficient number of 
heavy planks or boards, each twelve inches in width, to 
cover the space from the platform proper to the ground, 
about eight feet. The approach was six or eight feet
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wide. The walk was thus composed of the plain surface 

of the planks as they laid, the edges adjoining. It was 

stated by the witnesses called on behalf of defendant in 

error that the platform proper was about three feet above 

the ground, and the approach was at least thirty inches 

from the ground where it was attached to the platform.  

Some witnesses gave it one or two inches more. It was 

shown by testimony introduced on the part of the com

pany, one witness stating that he had, during twelve 

years in succession, been building platforms to depots, 

and approaches, or assisting in so doing, along the line 

of the Union Pacific railway main line and branches, that 

there was a standard uniform height for platforms like 

this one in question, which was fourteen inches above the 

rail, with an "eight-foot drop on it," meaning the ap

proach, and that the one at Silver Creek was built accord

ing to the standard. It is settled by a long line of .de

cisions that it is the duty of a railway company to provide 

and keep an approach, where one is necessary, to its 

platform at a depot in a reasonably safe and convenient 

condition for passage of the public over it for or during 

the transaction of business with the company. (2 Am. & 

Eng. Ency. of Law, 760, and note; Buenemann v. St. Paul, 

M. & M. R. Co., 32 Minn., 390; Christie v. Chicago, M. & St.  

P. R. Co., 63 N. W. Rep. [Minn.], 482; Skottowe v. Oregon 

S. L. & N. N. R. Co., 30 Pac. Rep. [Ore.], 222; Collins v.  

Toledo, A. A. & Y. 1. R. Co., 45 N. W. Rep. [Mich.], 178.) 

Under the evidence introduced it was for the jury to 

determine the conflict on the question of fact in relation 

to the height of the platform from the ground, and the 

consequent increase in the pitch or slope of the approach, 

and also, as a matter of fact, whether the approach as 

constructed was reasonably safe for the purpose for 

which it was constructed. The evidence for the company 

on this point disclosed the standard which it had adopted 

for the construction of platforms and approaches, pre

sumably as a reasonably safe one. The evidence of thE 

defendant in error was to the effect that the structure ill
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question was more than double the height of the standard 
approved by the company. With these conditions of the 
evidence the questions were not of law and for the court, 
but of fact for determination by the jury. The defend
ant in error was well acquainted with the approach to 
the platform, had walked over it very frequently, but 
his knowledge of the approach and its condition as to 
steepness of incline would not bar him of his recovery 
if injured because of its unsafeness occasioned by such 
steepness, provided he was at the time, all the circum
stances considered, exercising ordinary care. The com
pany presented its depot platform and approach thereto 
as reasonably safe and suitable for the use and passage 
of the public in transacting business with it. The ap
proach had been used for years by numerous per
sons, and often by defendant in error, in its then con
dition. It cannot be said as a matter of law that it was 
contributory negligence that he used it again. (White v.  
Cincinnati, N. 0. & T. P. R. Co., 12 S. W. Rep. [Ky.], 936.) 
There was evidence from which it may be said that the 
approach to the platform was, at the time the defendant 
in error slipped and fell thereon, wet or damp, and was 
thus rendered somewhat unsafe for foot passengers, and 
that this entered into the injury as one of its causes, or 
its proximate cause; also that the fact of the slipping of 
defendant in error's foot was the proximate cause of the 
injury, but antecedent to this was the alleged structural 
defect of the approach. It has been stated: "On the 
intervention of other agencies the inquiry should be, is 
the original wrongful act an antecedent, efficient, and 
dominant cause, which put the other causes in operation." 
(Alabama G. S. R. Co. v. Arnold, 2 So. Rep. [Ala.], 337, 
citing Cooley, Torts, 70; AXtna Fire Ins. Co. v. Boon, 95 
U. S., 117; Billman v. Indianapolis, C. & L. R. Co., 40 Am.  
Rep. [Ind.], 230; Jordan v. Wyatt, 4 Gratt. [Va.], 151; 
Ricker v. Freeman, 9 Am. Rep. [N. H.], 267; Sheridan v.  
Brooklyn, C. & N. R. Co., 36 N. Y., 39; Fast Tennessee, V. & 
G. R. Co. v. Lockhart, 79 Ala., 315. See, also, Spears v.
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Chicago, B. & Q. R. Co., 43 Neb., 720.) The questions of 

the negligence of the company, of contributory negligence 

of the defendant in error, and what was the proximate 

cause of the injury were matters or inferences of fact to 

be settled by the jury; hence they were properly submit

ted to it for determination. There was some apparent con

flict in the evidence in regard to the purpose for which 

the defendant in error had gone to the depot on the day he 

was injured, whether on business or merely as a loiterer 

or idler. This the jury solved in favor of the view that 

he was there on business, and as this disposition of it has 

support in the evidence, it will not be disturbed.  

It is urged that the court erred in sustaining an objec

tion to the following question, and thus excluding the 

testimony sought to be elicited by it: "Now, tell the jury, 

if you please, Mr. Bennett, whether that platform, with 

its approaches, are according to the standard rules." The 

witness to whom this question was propounded had stated 

the standard adopted by the company for construction 

of its platforms and approaches and given in detail a 

description of the one at Silver Creek, covering the points 

included in the general question which we have quoted, 
to which objection was sustained, hence, if there was any 

error in the action of the trial court, it was without preju

dice. (Halbert v. Rosenbalm, 49 Neb., 498; Denise v. City 

of Omaha, 49 Neb., 750.) 
To the interrogatory, "I ask you, Mr. Bennett, as an 

expert platform runway builder, what is your opinion as 

to the pitch of that runway as to its being dangerous or 

not dangerous?" an objection was interposed including 

that no proper foundation had been laid for the testimony.  

This objection, we think, was well taken; hence the ar

gument on this point must be overruled.  
No available errors having been presented, the judg

ment of the district court must be 
AFFIRMED.
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GEORGE B. FRANCE, APPELLANT, V. JOHN BELL ET AL., 
APPELLEES.  

FILED JUNE 15, 1897. No. 7206.  

'I. Appeal in Equity. In all actions in equity either party may appeal 
from the judgment or decree or final order made by the district 
court to the supreme court. (Code of Civil Procedure, sec. 675.) 

2. Mortgages: FINAL ORDER: REVIEW. In an action to foreclose a mort
gage it was determined and adjudged that the mortgage was void 
and the mortgagee entitled to no relief thereon, and the action was 
continued for hearing of the controversy in regard to the indebted
ness, the payment of which the mortgage purported to secure.  
Held, To be a final order in relation to the mortgage, within the 
meaning of the Code, and appealable.  

3. Deeds: HOMESTEAD: ESTOPPEL. The mere fact that a grantor in a 
conveyance of a family homestead is described therein as a single 
person, will not estop the grantor from asserting the homestead 
character of the premises included in the conveyance or the right 
of homestead therein as against a grantee or mortgagee.  

4. Homestead: EXECUTION OF MORTGAGE. The homestead of married 
persons may be property the title to which is in either the hus
band or wife, and to be valid a mortgage thereof must be signed 
and acknowledged by both the husband and wife. The fact that 
they are not living together at the time of the execution of the in
strument does not affect the rule or rob it of any of its force.  

APPEAL from the district court of York county. Heard 
below before BATES, J. Affirmed.  

Harlan & Taylor and George B. France, for appellant.  

F. C. Power, contra.  

HARRISON, J.  

This action was instituted in the district court of York 
2ounty to foreclose a mortgage on lot numbered 2 in 
block numbered 25, in the village of York, York county, 
ebraska, which had been given to secure to appellant 

:he payment of a promissory note in the principal sum 
)f $100. In the answer it was stated: 

"Comes now the defendant Amanda M. Bell, and for
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answer to the petition filed against her in said cause says 

that she has never seen the note set forth and described 

in the plaintiff's petition to her knowledge; that the orig

inal note, if such note exist, is in the possession of the 

plaintiff, and this defendant has no access thereto, and 

therefore cannot say whether her genuine signature ap

pears upon said note or not, but she alleged the facts to 

be that if her signature and name signed to a note for 

$100, as set forth in the plaintiff's petition, that her signa

ture to the same was obtained fraudulently and without 

her knowledge and consent.  
"2. The defendant further answering, says that on or 

about the - day of February, 1888, she was, and still 

is, a married woman and the head of a family arid was 

occupying and residing upon the premises described in 

plaintiff's petition and ever since has resided upon and 

occupied the same as her homestead, under the laws of 

the state of Nebraska, and the said premises on the 9th 

day of February, 1888, were and ever since has been, and 

still are, the homestead of this answering defendant; and 

that said premises at that time were, and still are, and 

ever have been, of less value than $2,000, and of about 

the value of $500 and no more, and consists of one lot 

within the corporate limits of the village of New York, 

in York county, Nebraska, and now a part of the city of 

York in said county, with a small dwelling house thereon, 

in which this answering defendant then resided and still 

resides, as hereinbefore alleged, and said mortgage was 

not signed, executed, or acknowledged by the husband 

of this defendant." 
It was further pleaded in the answer that on or about 

the date of the mortgage in suit the son of appellee was 

held to answer to a criminal charge in the district court 

of York county, and desired to give a recognizance for 

his appearance before said court on a certain day, and it 

was represented to appellee by the attorneys, of whom 

appellant was one, who had been employed to defend 

her son, that a note in the sum of $500 and a mortgage on
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her real estate must be delivered to the parties to secure 
them in signing the recognizance as sureties; that she 
agreed to and did comply with this demand; that about 
the time of the execution of the note and mortgage she 
was about sixty-five years old, her eyesight was poor, and 
she did not have her spectacles, and could not or did not 
read the papers then signed, but was told that it was a 
note in the sum of $500, and the mortgage to secure the 
same, and nothing other, further or different, and that 
if the $100 note was then signed and included in the 
mortgage it.was without her knowledge and consent, and 
fraudulently procured to be done; that the case in which 
the recognizance was given had been disposed of and 
ended, and she had become entitled to have the mortgage 
in suit canceled and annuled, for which, as relief, she 
prayed. The reply, to the extent it referred in direct 
terms to the portion of the answer in which the mort
gaged property was described as the home of the appel
lee, was as follows: "The defendant admits that the said 
Amanda Bell, at the time of the execution of the said 
mortgage deed, and ever since said time, was and has 
been residing upon the premises described in the peti
tion and in said mortgage deed, and that said premises 
at that time was and have been of less value than $2,000, 
and are of the value of $500 or $600 and that the same con
sists of one lot within the corporate limits of New York, 
and the same is now a part of the city of York, all in 
York county, Nebraska, and that the said lot has a small 
dwelling thereon." There was also stated in the reply 
that the mortgage had been given to secure the parties 
in signing the bail bond of appellee's son, and further, 
that the $100 note evidenced the amount of the fee which 
was to be paid the attorneys in defense of appellee's son, 
and that the same was included in the mortgage with 
:he full knowledge and agreement of the appellee. There 
was also a general denial of all matters alleged in the 
inswer not expressly admitted. There was a hearing, 
he following being a copy of the journal entry thereat:
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"This cause came on this day to be heard on the issues 

joined and the evidence, and was submitted to the court, 

on consideration whereof the court finds that the mort

gage deed described in the petition executed by the de

fendant, Amanda M. Bell, to the plaintiff, George B.  

France, is invalid and ought to be canceled of record. It 

is therefore considered, and adjudged, and decreed that 

the mortgage dated February 9, 1888, conveying lot num

ber 2, in block number 25, in the village of New York, 

York county, Nebraska, executed by Amanda M. Bell to 

George B. France, and recorded in the office of the county 

clerk of York county on the 10th day of February, 1888, 

be, and the same hereby is, canceled of record, and the 

said mortgage deed is hereby declared null and void. To 

said finding and order of the court the plaintiff duly ex

cepts, and forty days allowed plaintiff to prepare and file 

bill of exceptions. Supersedeas bond fixed at the sum of 

$100.  
"This cause coming on for further hearing on the note 

against John Bell and Amanda Bell, on motion of defend

ant is continued. To, the continuing of said cause plaint

iff duly excepts. Plaintiff demands judgment against 

defendants on the note sued, same denied by the court at 

this term, and plaintiff duly excepts. Defendants object 

to the jurisdiction of the court further over this case and 

asks that the same be dismissed, on consideration whereof 

the court overrules the same and defendant duly excepts." 

It is claimed by appellee that inasmuch as the trial 

court continued and retained the controversy between 

the parties in regard to the note, that the decree by which 

the mortgage was canceled and annulled was not appeal

able. In section 675 of the Code of Civil Procedure it i 

provided: "That in all actions in equity either party ma 

appeal from the judgment or decree rendered or final 

order made by the district court to the supreme court.' 

For a definition of a final order see section 581 of the Code 

of Civil Procedure. It is clear that the controversy, to 

the extent it involved the mortgage and any rights of
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either party to the action thereunder, was fully and 
finally adjudicated. The further proceedings in regard 
to the note, and their final termination, no matter what 
it might be, could not in any manner or degree affect the 
decree by which the mortgage was ordered canceled. The 
suit, in so far as it related to the mortgage, was finally 
determined and the rights of the parties settled; hence 
we must hold that the decree was appealable. In the 
state of Maryland the Code provided: "An appeal shall 
be allowed from any final decree or order in the nature 
of a final decree, passed by a court of equity." (Md. Code, 
art. 5, sec. 20.) In an action by a building and loan asso
ciation to foreclose a mortgage executed by the defend
ants it was held: "An order passed in a proceeding to 
foreclose a mortgage executed by defendants to a build
ing and loan association, which determines that the 
plaintiff is not entitled to the relief prayed for in its bill, 
and directs the auditor to state an account, simply as 
between debtor and creditor, is a final order and is ap
pealable." (Warcrly Land Ass'n. v. Burk, 1 Cent. Rep.  
[Md.], 484; 2 Ency. Pl. & Pr., 71; Forgay v. Conrad, 6 
How. [U. S.], 201; Ray v. Law, 3 Cranch [U. S.], 179; 
Bronson v. La Crosse d& M. R. Go., 2 Black [U. S.], 524; 
Thomson v. Dean, 7 Wall. [U. S.], 342; First Nat. Bank of 
Clercland v. Shedd, 7 Sup. Ct. Rep., 807.) 

It is urged that it was recited in the mortgage that the 
appellee who signed it was an unmarried woman; that, 
having signed the mortgage containing such a statement, 
she is estopped by the recital from making the defense 
that the premises mortgaged were her homestead, involv
ing, as such defense does, the assertion that she was and 
is a married woman. From the mere fact that she is de
scribed in the mortgage as an unmarried woman, she is 
not estopped to plead and prove, in an action to foreclose 
:he mortgage, that she was a married woman and the 
nortgage invalid as purporting to convey a homestead 
nd signed by both husband and wife. (Whitlock v. Gos

son, 35 Neb., 829; Giles v. Miller, 36 Neb., 346.) Another
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question for consideration in this case is, was the prop

erty described in the mortgage her homestead? It was 

disclosed by the evidence that appellee was a married 

woman; that about fourteen years prior to the time of 

the trial she became a resident of this state, removing 

here from Maquon, Illinois, where she and her husband 

had been living some twenty-eight years in property 

which was then their home and which belonged to her.  

About one week before appellee left Illinois she and her 

husband ceased to live together, the home was sold and 

appellee came to York, and with the proceeds of the sale 

of the Illinois property purchased that in controversy, 
and which she had occupied as her laome during fourteen 

yeaks. There were several children. Appellee stated in 

one portion of the evidence: "My two girls are married 

and I have five boys single." She also said of her chil

dren: "When they go away to work and when they get 

done they come there and stop for a week or so and then 

go again, and that is their home;" also, that her youngest 

daughter lived with her two years and one unmarried son 

"lived there most of the time." That she had been work

ing and partially making her own living, and had been 

supported in part by the children; that the husband had 

been in this state three times during the fourteen years, 
staying "a week or two at a time." He was in York 

one time with her at the house for a day or two and ha 

lived at Galesburg, Illinois, in a hotel since she came to 

this state. The appellee received "letters from him every 

three or four weeks." In regard to the reason the hus 

band and wife were living separate the following appears, 

She was asked: "When you came here did you tell hil 

that you were going to leave him?" To which she an 

swered: "No, I never told him. I told him when he quit 

drinking whiskey we would live together, but I would no 

live with a man that drank as much whiskey as he did.  

The main or dominant idea and purpose of the homestead 

law is to preserve the home not particularly for the benefit 

of any one member, but the family home for the benefit of
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the family and any and all of the persons composing it.  
The evidence in this case clearly established that this 
York property was the family home. It is true that as a 
rule the domicile of the husband is presumed to be that of 
the wife, and should be; but human nature will not al
ways observe or live according to fixed rules,-it probably 
cannot,-and we must deal with and adjust the various 
conditions and situations which arise from the acts of 
members of humanity as best we may and accomplish the 
greatest good to the greatest number and justice to all.  
This man and woman thought they could not, and did not, 
live together. The wife held and preserved the family 
home, the husband had practically no other. Our statute 
allows the title of the homestead to be in either the hus
band or wife (Compiled Statutes, ch. 36, sec. 2), and it can
not be conveyed or incumbered unless the instrument of 
conveyance or incumbrance be signed by both the hus
band and wife. (Compiled Statutes, ch. 36, sec. 4; Ault
man v. Jenkins, 19 Neb., 209; Swift v. Dewey, 20 Neb., 107; 
Bonorden v. Kriz, 13 Neb., 121.) This husband and wife 
were not living together, but they were not divorced.  
The facts in this case bring it within th'e rule announced 
in the opinion in the case of Larsen v. Butts, 22 Neb., 370, 
wherein a similar question was considered and deter
mined, and it was said: "A contract to convey a home
stead, entered into by a wife in her own name, will not 
Le specifically enforced, as the statute requires the in
trument of conveyance to be signed and acknowledged 

)y both husband and wife." "The fact that the husband 
ind wife are not living together at the time the contract 
ivas made, will not render her contract for the convey
ince of the homestead valid." It has been suggested that 
he husband might claim a homestead, and if allowed and 
he wife allowed this, then there would be the two. This 
vould be a matter to be shown in evidence and fully 
inder the control of the courts. The evidence in the case 
,t bar shows to the contrary; that the wife was occupy
ng and preserving the family home, and it was within
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the doctrine approved by this court to stamp it with the 
homestead character. (Larsen v. Butts, supra.) The judg
ment of the district court is 

AFFIRMED.  

HIUNN Hf. GRiSWOLD ET AL., APPELLEES, v. GEORGE 

HAZELS ET AL., APPELLANTS.  

FILED JUNE 15, 1897. No. 7314.  

1. Deceit: RESCISSION OF CONTRACT: PLEADING AND PROoF. Where re
seission of a contract is sought on the ground of deceit, the one 
injured must allege and prove that he relied upon the false repre
sentations of the other party.  

2. - : : . Held, The petition states a cause of action.  

3. Review: CONFLICTING EVIDENCE. This court will not disturb find
ings made upon conflicting evidence.  

APPEAL from the district court of Pawnee county.  
Ileard below before Busir, J. Af/irned.  

'. Martin and John B. Hupcr, for appellants.  

R/ory df Story, contra.  

NORiVAL, J.  

This is an appeal by defendants from a decree setting 
aside a conveyance of real estate. Plaintiffs on January 
16, 1893, and for many years prior thereto, were husband 
and wife, and, with their children, resided upon their 
farm in Pawnee county, consisting of 160 acres, as their 
homestead. On said date they conveyed said farm to the 
defendant George Hazels, in exchange for an elevator 
owned by the latter situated in Sabetha, Kansas, and for 
t-n shares of stock in ihe Fairmont Building Association 
of Fairmont, this state. The ground of action is that 
Paintiffs were induced to make the trade or exchange 

v certain fraudulent representations alleged to have
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been made by said George Hazels as to the condition, 
location, and value of the elevator property and the said 
shares of stock.  

The first point urged for a reversal is that the petition 
does not state sufficient facts to entitle plaintiffs to the 
relief demanded, on the ground it did not aver that they 
were induced to make the exchange by reason of the 
statements or representations of Mr. Hazels. Undoubt
edly, where one seeks the rescission and cancellation of a 
contract on the ground of fraudulent representations, it 
must be alleged and proved on the trial that the party 
injured relied upon and was misled by them. This doc
trine is too well settled to necessitate the citation of the 
authorities in support thereof. The petition in the case 
at bar, when tested by this rule, is not faulty in the re
spect suggested by the counsel for defendants, since, after 
setting forth specially the negotiations leading up to the 
trade or exchange in question, the terms of the contract 
and the representations of the defendant George Hazels, 
it contains these averments: "Relying upon the said rep
resentations of defendant George Hazels, the plaintiffs on 
said day entered into a written agreement with defendant 
for the exchange of said properties. * * * And on 
the 16th day of January, 1893, pursuant to said written 
agreement, the plaintiffs, relying upon said representa
tions of the defendant George Hazels, conveyed their said 
land to him." It is evident from the above that plaintiffs 
relied upon and were misled by the representations of the 
defendant set forth in the petition.  

The findings of the lower court are assailed as not being 
supported by the proofs. The evidence tends strongly to 
establish that, in order to induce plaintiffs to make the 
trade, Hazels represented to them that said elevator was 
the only one in Sabetha; that it was erected six years 
before and contained machinery which was new when 
the elevator was erected; that it was in perfect condition 
and good running order, worth $3,200, and could be rented 
readily for $55 per month; that there was a man ready 

9
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and willing to rent it at that sum. The assets of the 
Fairmont Building Association consisted of the opera 
house building in the city of Fairmont, which, there was 
evidence conducing to show, Hazels represented to plaint
iffs was located on the main street, in the business center 
and next to the post-office; that it was in good repair, 
and he had recently received a dividend of $45; that the 
ten shares of stock owned by him were worth $800, and 
they could be readily sold at a discount from ten to 
twenty per cent. If the evidence adduced by plaintiffs is 
worthy of belief,-and it was given by disinterested wit
nesses, so far as we can discover,-nearly every one of the 
above representations was untrue. The elevator and ma
chinery were old and in a dilapidated condition, the boiler 
leaked, the roof was -full of holes, and the property could 
not be rented; besides, there were three other elevators 
in Sabetha, and the one in question, including the ma
chinery, was not worth more than $200 above incum
brances thereon. The Fairmont opera house was not lo
cated as represented, the net annual income thereof was 
little over $100 a year, and the stock traded to these 

plaintiffs was not worth more than $100, while the farm 
was of the value of $2,500 above incumbrances. There 
is ample evidence, although conflicting, to sustain the 
averments of the petition as to the representations made 
by Ilazels, and that they were untrue. Findings of a 
trial court, made upon conflicting evidence, will not be 
disturbed in the appellate court.  

It is urged that plaintiffs in making the trade did not 
rely upon representations or statements made by Hazels.  
This contention is based upon the fact that Mr. Griswold, 
prior to the making of the contract for the exchange of 
properties, visited Sabetha and examined the elevator, 
and also caused a letter to be written to Fairmont making 
inquiry concerning the opera house and the stock, and 
received a reply, which gave no satisfactory information.  
It may be true that Mr. Griswold, under the facts dis
closed, did not rely, or at least should not have relied,
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upon the representations of Hazels. But this is not true 

as regairds Mrs. Griswold. She did not examine the prop

erties, or make any inquiries regarding the same, but, ac

cording to her testimony, relied exclusively upon the rep
resentations of Mr. Hazels. Whether her husband so 

relied or not is not of much consequence, since the farm 

was the homestead of plaintiffs, and it could not be con

veyed without the joint consent of both husband and wife.  

If she was induced to sign by fraud, equity will relieve 

her from the effects of her signature, and in which case 

the entire conveyance necessarily falls. The decree is 

AFFIRMED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

JOSHUA VAN CLEAVE.  

FILED JTNE 15, 1897. No. 7316.  

1. Garnishment: FEES OF GARNISIIEE. By section 221 of the Code of 

Civil Procedure a garnishee is not required to appear and answer 

until he is tendered the same fees as the law allows a witness in 

the suit in which the garri hment prcceedings are had.  

2. - : - : FAILURE TO APPEAn. A garnishee is not liable for a 

failure to appear and answer where the requisite amount of fees 

has not been tendered him.  

3. -- : LIABILITY OF GARNISHEE. A garnishee cannot be charged as 

the debtor of the defendant unless it appears affirmatively that at 

the time he was garnished a cause of action existed against him, 

and in favor of the defendant, for the recovery of a legal debt due.  
or to b-come due by the efflux of time. Edicy c. Willis, 23 \et., 
56, followed.  

Enuon from the district court of Cass county. Tried 

below before CHAPMAN, J. Re8ersed.  

Charles J. Greene, Ralph W. Breckenridge, J. W. Deweese, 
and Byron Clark, for plaintiff in error.  

L. W. Billingsley, R. J. Greene, and C. S. Polk, contra.
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NORVAL, J.  

Joshua Van Cleave recovered a judgment against one 

R. G. Wilson, before a justice of the peace in Cass county, 
on February 4, 1890, for $56, including costs of suit; and 

an execution was issued on said judgment on the same 

day, which was returned unsatisfied for the want of prop

erty whereon to make a levy. Subsequently, Van Cleave's 

attorney filed an affidavit in garnishment under section 

244 of the Code of Civil Procedure, and a summons in gar

nishment was served upon the Chicago, Burlington & 

Quincy Railroad Company, by leaving a certified copy 

thereof with J. W. Bowker, its station agent at Green

wood, to appear before the justice on February 12, 1890, 
at 9 o'clock A. M. The garnishee having failed to appear 

and answer, this action was instituted by Van Cleave 

against the railroad company, under section 225 of the 

Code, and from a judgment recovered against the defend

ant for $56 and costs, taxed at $50.78, it prosecutes error 

to this court.  
A reversal is asked upon two grounds: 

First-Tliat plaintiff never paid or tendered to defend

ant or its agent or officer the fees which a garnishee is 

entitled to receive.  
Second--It was not shown that the railroad company 

was indebted to the judgment debtor, Wilson, at the date 

of the service of the ;arnkin ent process.  
As to the first point it is undisputed that when the 

garnishee summons was served upon Mr. Bowker no fees 

were paid or tendered him. Subsequently, on February 

12, 1890, the day the garnishee was commanded by the 

writ to appear, whether it was before or after the hour 

fixed in the summons for that purpose the witnesses do 

not agree, the constable paid to Mr. Bowker, at the depot 

in Greenwood as fees, the sum of $1, which amount on a 

subsequent day was returned to the justice by Mr. Bow

ker. The hearing on the garnishment proceedings was 

continued until February 20, 1890, but no notice of such
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continuance was ever given the railroad company or Mr.  
Bowker, nor did the garnishee appear before the justice 
on the return day, or at any other time, or make answer 
in the garnishment proceedings. The place where the 
garnishee summons was served was within one mile of 
the office of the justice of the peace. Section 221 of the 
Code of Civil Procedure provides that "a garnishee shall 
not be required to appear in this or any other case, unless 
there is tendered to him the same fees as a witness is en
titled to in the suit in which the garnishee proceedings 
are had, and such fees may be taxed and collected in the 
same manner as other costs in such proceedings." Wit
nesses before a justice of the peace are allowed for each 
day's attendance $1, and mileage at the rate of five cents 
for each mile necessarily traveled. (Section 25, chapter 
28, Compiled Statutes.) It follows, if said section 221 
is applicable here, that Bowker was entitled to receive 
a dollar as fees for each day's attendance, besides ten 
cents as mileage. If the tender was made in time, it was 
insufficient in amount, and Bowker was not required to 
appear; hence no liability existed against the company 
for his failure to do so. Again, no fees were tendered 
for the day to which the hearing was adjourned, nor was 
the company or Mr. Bowker advised of the adjournment.  
The contention that section 221 is not applicable to gar
nishment after judgment, or proceedings in aid of execu
tion, is not tenable. The section plainly applies to all 
garnishment cases, whether brought before or after judg
ment.  

The evidence adduced on the trial fails to establish that 
the garnishee was indebted to Wilson, the judgment 
debtor, when the garnishee summons was served. The 
only testimony on behalf of the plaintiff below on that 
subject was given by G. W. Clark, which was to the effect 
that Wilson was in the employ of the company, and 
through a conversation which Mr. Clark had with Mr.  
Bowker, the witness ascertained that Wilson was receiv
ing wages about enough to pay the claim in controversy;
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but there is not a scintilla of evidence to show that any
thing at the time was due him from the company. A 

person is not liable as garnishee unless it affirmatively 
appears that at the time of the garnishment the defend
ant had a cause of action against him for the recovery 
of a legal demand due, or to become due by the efflux of 
time. (Edey r. Willi, 23 Neb., 56.) The judgment is 
reversed and the cause remanded.  

REVERSED AND REMANDED.  

JOHN R. SMITH V. RAIN ES MEYERS.  

FILED JUNE 15, 1897. No. 7299.  

1. Criminal Conversation: EVIDENCE. In an action for damages for 

criminal intercourse with plaintiff's wife, the petition may lay the 
time of the alleged wrongful act with a routinnando, and the evi
dence may be directed to any time within that covered by the pe
tition, and within the period of the statute of limitations.  

2. - : PLEADING. Held, No abusa of discretion in denying defend
ant's motion to require the plaintiff to state in his petition the 
times and places of the committing of the alleged acts of adultery 
with more particularity.  

3. - -: - . Held, That the petition stated a cause of action for 
criminal conversation.  

4. Jurors: CITAILENCES: HAIIIIESS Elnuou. The improper excusing of 
a juror for cause will not work a reversal, where the complaining 
party has not availed himself of all of his peremptory challenges.  

5. Criminal Conversation: WITNESSES: HUSBAND AND WIFE. In an ac
tion for criminal conversation in this state the plaintiff's wife is a 
competent witness in his behalf.  

6. - : DAMAGES: HUISBAND AND WIFE. Cohabitation by the hus
band with the wife after knowledge of her infidelity will not defeat 
an action against her seducer for damages.  

7. Instructions. Instructions stating the law correctly as a whole, held 
sufficient, though one or more of them, taken separately, may not 
have been accurate.  

8. Criminal Conversation: DAMAGES. In an action of this character, a
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plaintiff may recover, aside from the loss of services of the wife, 
for mental anguish, mortification, injured feelings, and disgrace he 
has sustained in consequence of the acts of the defendant.  

9. -- : INSTaUcTIONS: EVIDENCE. It is not error to refuse an in
struction which informs the jury that certain facts are entitled to 
great weight.  

10. . DAMAGES. Evidence held to sustain the verdict, and that 
the damages assessed at $3,000 are not excessive.  

ERROR from the district court of Richardson county.  
Tried below before BABCOCK, J. Affirmed.  

Isham Reavis and G. Gillespie, for plaintiff in error.  

F. Martin, contra.  

NORVAL, J.  

This is an action by Haines Meyers against John R.  
Smith for criminal conversation, in which plaintiff had 
verdict and judgment in the sum of $3,000. The defend
ant has brought the record into this court for review.  

The petition alleged "that on the 21st day of October, 
A. D. 1893, and on divers other days between that and the 
commencement of this action, said defendant wrongfully, 
wickedly, and unjustly debauched and criminally knew 
one Vernie Meyers, then and still being the wife of plaint
iff, and thereby the affection of said Vernie Meyers for 
plaintiff was alienated and destroyed, and the plaintiff 
has been deprived of the comfort, fellowship, society, and 
assistance of his wife in domestic affairs, and has been 
brought into dishonor and disgrace, to his damage in the 
sum of $5,000, for which sum, together with costs herein, 
he prays judgment." To this petition defendant filed a 
motion-which the court overruled-to require plaintiff 
to make his said pleading more specific by stating the 
times and places the several acts of unlawful sexual inter
course were had, and "to furnish a bill of particulars of 
all such acts, including the one alleged to have taken 
place on October 21, 1893; stating with reasonable cer-
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tainty the times and places where the same occurred, and 

whether in the daytime or in the night-time." No error 

was committed in overruling this motion. Had this been 

a criminal prosecution for burglary, an averment in the 

complaint stating the time when the unlawful entry was 

made,-that is, whether in the daytime or night season,

would have been necessary. It was not essential to allege 

the place or places the sexual intercourse occurred, since 

the action is transitory. This being the case, an aver

ment as to the place is treated as formal merely, and need 

not be proven. (5 Ency. Pl. & Pr., 617; Huckabee v. Shep

herd, 75 Ala., 342; Long v. Booe, 17 So. Rep. [Ala.], 71G.) 

This action belongs to that class in which a continuando 

may be laid in the petition, and proof thereunder may be 

given of the wrongful act in issue committed on any day 

within the time stated in the pleading, and within the 

period of the statute of limitations. (5 Ency. Pl. & Pr., 

618; Lemmon v. Moore, 94 Ind., 40; Johnston v. Disbrow, 

47 Mich., 59; Vatter v. Miller, 17 Atl. Rep. [Vt.], 850.) It 

is not necessary to prove that the adultery was committed 

at the precise time alleged in the petition, if the variance 

is not so great as to mislead the defendant. (Miller v.  

Miller, 20 N. J. Eq., 216.) There are authorities to the 

effect,-some of which are cited* in the brief of defendant 

below,-* -that when the time and place are not alleged 

with particularity in the petition in such an action, the 

court in its discretion may order a bill of particulars.  

Even though this rule should obtain, we are convinced 

there was no abuse of discretion in refusing the motion 

directed against the petition.  

Complaint is made of the overruling of a general de

murrer to the petition. Plaintiff, in preparing his plead 

ing, followed the form laid down in all the standarl 

works on pleading in this country which we have ex 

*Adans v. Adams, 16 Pick. [Mass.], 254; Commonwealth v. Davis, 1: 

Pick. [Mass.], 432; Commonowealth v. Snelling, 15 Pick. [Mass.], 321 
Wood r. Wood, 2 Paige Ch. [N Y.], 108; Morrel v. Morrel, 1 Barb. [N. Y.] 

319; Wright r. Wright, 3 Tex., 168; Miller v. Miller, 20 N. J. Eq., 216; Til 

ton C, 1eeher, 59 N. Y., 176; Kane v. Kane, 3 Edw. Ch. [N. Y.J, 339.
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amined. The only alleged defect in the petition sug
gested by counsel is that it omits to state that the crimi
nal intercourse charged was committed without the 
privity or consent of plaintiff. The collusion or con
nivance of a plaintiff is a bar to such an action; but that 
defense was for the defendant to establish, and plaintiff 
was not required to negative the same in his petition.  

Some immaterial allegations in the answer were met 
by redundant averments in the reply, and the latter the 
court declined to eliminate from the record, and of which 
the defendant complains. He invited the irrelevant mat
ter by the statements in his answer, and ought not to be 
heard to complain. Moreover, we fail to discover that he 
could have been in the least injuriously affected by the 
i*uling in question.  

The next point made is that the trial court erred in 
sustaining plaintiff's challenge for cause to venireman 
Santo. Whether he was improperly excused or not is 
wholly unimportant, since defendant was not prejudiced 
by his being excused. It does not appear that defendant 
exercised any of his peremptory challenges, and hence 
it may be presumed that twelve competent men, possess
ing all the requisite qualifications of jurors, heard and 
decided the cause. (Richards v. State, 36 Neb., 19; Omaha 
!. R. Co. v. Beeson, 36 Neb., 362; Brumback v. German Nat.  
Bank of Beatrice, 46 Neb., 540, and cases there cited.) 

Another assignment is that the court erred in permit
ing one Lichty, a witness on behalf of plaintiff, to testify 

to a conversation with defendant, as it related to an at
rempt to compromise the case. Defendant .having not 
anly pleaded in his answer, but proved on the trial, an 
)ffer of compromise made by the plaintiff to the defend
int, it was not very consistent for the latter to urge that 
haracter of testimony was inadmissible. Lichty did not Lestify to a compromise, but his testimony was to bring 
ut the fact that the defendant admitted to him he caught 
nd kissed plaintiff's wife, and had a conversation with 

[er which a man should not have with another's wife.
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We are unwilling to predicate a reversal upon the admis
sion of Lichty's testimony, or the permitting of plaintiff 
to answer question 128, as it was preliminary in its na
ture, whether he had had a conversation relating to a 
compromise, but the conversation was not narrated.  

It is strenuously insisted that error was committed in 
allowing plaintiff's wife to testify on behalf of her hus
band, over the objections of the defendant, because she 
was not a competent witness by reason of her marital 
relations. Section 328 of the Code of Civil Procedure pro
vides: "Every human being of sufficient capacity to un
derstand the obligation of an oath is a competent wit
ness in all cases, civil and criminal, except as otherwise 
herein declared. The following persons shall be incom
petent to testify: * * * Third-Husband and wife, 
concerning any communication made by one to the other 
during marriage, whether called as a witness while that 
relation subsists or afterward." This language is plain, 
and needs no construction. It makes every person ca
pable of understanding the nature of an oath a competent 
witness in a court of justice, unless such person comes 
within one of the five exceptions named in the section.  
The third excludes a husband and wife from testifying 
as to communications made from one to the other during 
marriage.. Mrs. Meyers did not violate this statute, nor 
the provisions of sections 331 and 332 of the Code, in the 
giving of her testimony. There is no statute in this state 
which forbids a wife from testifying for her husband in 
an action for criminal conversation, nor is it against pub
lic policy to permit her to do so. She is disqualified from 
being a witness against him in such an action, but the 
law allows her to testify in his favor. We find no reversi
ble error in the rulings on the admission of the testimony.  

The following instructions given on the request of the 
plaintiff below are assailed: 

"1. The jury are instructed that where a defendant has 
debauched the wife of a plaintiff, the right of action of 
the latter is complete; and the mere fact that such plaint-
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iff forgives his wife and continues the marital relation 
does not necessarily have the effect to establish his con
nivance or assent to the misconduct of such defendant.  

"2. And if the jury believe from the evidence that de
fendant committed the offense charged in the petition 
herein, and that plaintiff has forgiven his wife and is 
living with her, through the exercise of Christian virtue, 
the influence of family interest, or even in the want of 
what may be regarded as a true manly spirit, that fact 
could not destroy his right of action for the injury done 
him by this defendant." 

The cohabitation of plaintiff with his wife after knowl
edge of her intimacy with the defendant did not bar the 
right of action, nor did such fact necessarily prove collu
sion between plaintiff and his wife. (Verholf v. Van Hou
wenlengen, 21 Ia., 429; Stumm v. Hummel, 39 Ia., 478; San
born v. Neilson, 4 N. H., 501; Sikes v. Tippins, 11 S. E. Rep.  
[Ga.], 662.) 

The following were given at the request of the plaintiff 
below: 

"5. The jury are instructed that the law forbids the 
debauching of a man's wife. And if a man violates the 
sanctity of another's household by having carnal inter
course with another's wife, the person so offending is 
liable in damages to the party injured for such miscon
duct.  

"6. And if the jury believe from the evidence that the 
defendant had carnal intercourse with the wife of the 
plaintiff, as alleged in the petition herein, then your ver
dict should be for the plaintiff, in such sum as you believe 
from the evidence will compensate him for the injury 
and damage he has suffered, not exceeding the amount 
claimed in the petition. And in determining the amount 
of such damages you should take into account the shame 
and ridicule plaintiff is subject to, and the mental an
guish and distress he would necessarily suffer by the 
action of the defendant." 

The contention is that all four of the instructions copied
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above are erroneous, because they omitted the ingredient 
of want of consent of plaintiff to his wife's intimacy with 
the defendant. The first answer to the criticism is that 
there was no evidence adduced from which such consent 
could be inferred. Again, if the instructions were faulty 
by ignoring the element of consent, the error was cured 
by the giving of the following instructions requested by 
the defendant: 

"6. If you believe from the evidence that the plaintiff 
was willing, or contributed in any degree, to have his wife 
throw herself in the way of the defendant, and to try to 
entrap him into having connection with her, the plaintiff 
cannot recover.  

"7. If you believe, from the evidence, plaintiff and his 
wife tried to entrap the defendant into having improper 
relations with his wife, for the purpose of blackmailing 
him, or getting money from him, then plaintiff cannot re
cover." 

Construing the foregoing in connection with the instrue
tions given on behalf of plaintiff, we are convinced it was 
made plain to the jury that there could be no recovery in 
this case if the adultery charged was committed by the 
wife with the consent or connivance of her husband. It 
is a familiar rule that instructions must be construed as 
a whole. When thus considered, if they fairly state the 
law, it is sufficient. (St. Louis v. State, 8 Neb., 406; Murphy 
v.'State, 15 Neb., 383; Bartling v. Behrends, 20 Neb., 211; 
Campbell v. Holland, 22 Neb., 587; City of Lincoln v. Smith, 
28 Neb., 762.) 

Complaint is made of this instruction, which was given 
by the court on its own motion: 

"6. The jury are instructed that if you find for the 
plaintiff, in estimating the injury he has sustained the 
jury may take into consideration the wounded feelings 
and affections of the husband, the wrong done to him in 
his domestic and social relations, the stain and dishonor 
he has sustained, and the grief and affliction suffered in 
consequence of the act complained of, and give damages 
a ccordingly."

[VOL. 5276 NEBRASKA REPORTS.
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The elements of damages enumerated in this paragraph 

of the charge were proper subjects for the consideration 

of the jury in reaching a verdict, and it is an unfair criti

cism of this instruction, when read in the light of the re

mainder of the charge, to say the court assumed plaintiff 

had sustained all those different items of damages. If the 

mere statement of the elements which the jury might con

sider in fixing the amount of recovery created an imprev

sion unfavorable to defendant, he is to blame for having 

so acted as to cause a judicial investigation of the facts.  

Plaintiff was not limited in the amount of recovery to 

such sum as would merely compensate him for loss of 

services of the wife during the time they were separated.  

Using the language of Chief Justice Walker in Yundt v.  

Hartrunft, 41 Ill., 12: "In this class of cases the loss of 

services may be alleged injury, but the injury to the 

character of the family is the real ground of recovery 

when the cause of action relates to the wife or daughter.  

The degradation which ensues, the distress and mental 

anguish which necessarily follow, are the real causes of 

recovery. It has been the policy of the law to confine the 

recovery by the injured party to the precise amount of 

money which he has proved he has lost by the deprivation 

of labor ensuing from the injury. But the law has, in a 

more just spirit, allowed a recovery for injury to family 

reputation and anguish growing out of the injury." (See 

Stumn v. Hiummel, 39 Ia., 478; Long v. Booe, 17 So. Rep.  

[Ala.], 716; Rice v. Rice, 62 N. W. Rep. [Mich.], 833; Cross 

v. Grant, 62 N. H1., 675.) 
Error is assigned for the refusal of defendant's ninth 

request, which was in this language: 
"9. The jury are instructed that the gist of this action 

is the loss of the comfort and society of the plaintiff's 

wife, and if you find from the evidence that the plaintiff 

continued to live with his wife after he has heard of her 

alleged illicit connection with the defendant, the jury is 

justified in concluding that the plaintiff has condoned the 

offense of the wife, and this circumstance is entitled to
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great weight in considering the question of damages the 
plaintiff has sustained by reason of the wrongful conduct 
of the defendant, provided that the jury shall believe that 
the defendant has in fact committed any wrong against 
the plaintiff." 

This instruction was properly refused, because loss of 
comfort and society of the wife were not the only injuries 
for which compensatory damages could be awarded, supra.  
Again, it was not the province of the court to tell the jury 
what circumstance was "entitled to great weight." It 
was for the jury alone to determine the weight to be 

*given the testimony.  
Of the other requests of the defendant which were re

fused, all we need say is that we have examined them all 
and find they were properly rejected,-some because they 
did not correctly state the law, and others for the reason 
they had already been covered by the instructions given.  
We are convinced no substantial error was committed in 
the giving and refusing of the instructions.  

It is said that the testimony was insufficient to justify 
the verdict. The contention of defendant in his brief is: 
"No disinterested witness testifies to even seeing Smith, 
the plaintiff in error, with the wife of defendant in error 
in any compromising attitudes, or guilty of any improper 
conduct whatever. No presents or gifts made. No let
ters exchanged. None of the badges or indicia that usu
ally surround and accompany a truthful charge of this 
character." This argument is not convincing. It was 
not indispensable to a recovery that the acts of sexual 
intercourse should have been established by the testimony 
of a disinterested eye-witness. Adultery would be very 
difficult of proof if such were the rule, but it may, like any 
other fact, be established by circumstantial evidence. In 
this case, however, the wife testifies to more than one act 
of illicit intercourse with the defendant. She is to some 
extent corroborated by other testimony adduced on the 
trial. Without entering into a discussion of the testi
mony, it is obvious it was sufficient, if believed, to sustain
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the verdict. The amount of damages found by the jury 
does not appear to have been the result of passion and 
prejudice, and we do not feel warranted in reversing the 
judgment on the ground of excessive damages. The judg
ment will be 

AFFIRMED.  

ADAms-SmrrT COMPANY v. HARRY V. HAYwARD.  

FILED JUNE 15, 1897. No. 7267.  

1. Assignments of Error: WArvxa. An assignment of error not argued 
will be deemed waived.  

2. Instructions: EXCEPTIONS. An exception to the entire charge of the 
court, which contains several distinct Instructions, Is insufficient 
on review unless each paragraph is bad.  

3. - : ASSIGNMENTS OF ERROR. Errors In respect to giving instruc
tions must be separately assigned.  

4. Contract of Employment: PENALTY. The provision In the contract 
of employment set out in the opinion relating to the retention by 
the employer of one month's wages, held to be in the nature of a 
penalty to secure a faithful performance of the stipulations on the 
part of the employe.  

5. Action for Commissions and Salary: VERDICT FOR PLAINTIFF. He4d, 
That the verdict is sustained by sufficient evidence.  

ERRon from the district court of Douglas county.  
Tried below before ScoTT, J. Affirmed.  

Bartlett, Baldrige & De Bord, for plaintiff in error.  

Brome & Burnett, contra.  

NORYAL, J.  

Adams-Smith Company, a corporation, is a wholesale 
dealer in wines, liquors, and cigars. Harry V. Hayward, 
plaintiff below, was its traveling salesman, and he 
brought this action to recover a balance alleged to be due
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him for salary and commissions earned. The petition 
contained three counts: (1.) To recover $34.65 as commis
sions on a sale of a bill of goods for the defendant to 
LUeck & Warney of Stanton. (2.) The sum of $23.92 as 
a talance on commissions earned while in the defendant's 
employ. (3.) $416.69 as salary for the month of October, 
1891. A jury trial resulted in a verdict and judgment 
for plaintiff for the full amount claimed.  

The several assignments of error, nine in number, re
lating to the admission and rejection of testimony, not 
having been argued in the brief, will be treated as waived.  

The charge of the court consisted of five distinct and 
.eparately numbered paragraphs, and the one numbered 

4 is criticised in the brief of counsel. It cannot be re
viewed, since an exception to the instructions given was 
taken in the court below en masse, and they were grouped 
in one assignment in the motion for a new trial. (Union 
P. R. Co. v. Montgomery, 49 Neb., 429.) 

The sole assignment requiring attention relates to the 
sufficiency of the evidence to sustain the verdict. For 
convenience the first two causes of action will be con
sidered together. It is not disputed that plaintiff below 
sold Lueck & Warney for defendant a bill of goods; and 
that if the sale was absolute and not conditional, plaintiff 
is entitled to commissions thereon in the sum of $34.65.  
The defendant insists that without its knowledge and 
consent the goods were sold to Lueck & Warney upon 
their approval merely, and that the vendees had the op
tion of returning the goods if they were found upon deliv
ery to be unsatisfactory; that this option was exercised, 
and the goods for the sale of which the commission is 
charged were returned to the defendant. The testimony 
of Emil Lueck tends to establish that the sale was made 
upon the condition above stated. On the other hand, 
plaintiff testified positively that there was no such agree
nent or arrangement, but that the sale was an absolute 
one. A perusal of the evidence convinces us that it was 
ample to sustain the theory of plaintiff as to his first
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cause of action. It is not controverted that defendant 
at one time owed plaintiff a balance of $23.92 on commis
sions. But this sum was paid by the defendant as return 
freight on the said goods shipped to Lueck & Warney, and 
then charged plaintiff therewith. The jury having found 
in favor of plaintiff's contention as to the first cause of 
action, it follows that he is not chargeable with the said 
sum paid'by defendant as freight, and that the finding of 
the court relating to the second count of the petition is 
upheld by the evidence.  

We pass to a consideration of the third cause of action.  
Prior to June 30, 1891, plaintiff was to receive from de
fendant commissions on sales, as compensation for his 
services. On said date the parties entered into a written 
agreement, of which the following is a copy: 

"This agreement, made June 30, 1891, between Adams
Smith Co., Chicago, Ills., party of the first part, and H. V.  
Hayward, party of the second part.  

"Adams-Smith Co. does hereby engage H. V. Hayward 
as traveling salesman for the term of one year, com
mencing today, and to pay him for his services five 
thousand ($5,000) dollars, payable in monthly install
ments of four hundred and sixteen dollars and sixty-seven 
cents, which amount includes salary and traveling ex
penses.  

"H. V. Hayward, in consideration of above, agrees to 
travel ten full months on the road, and to sell not less 
than fifty thousand ($50,000) dollars worth of our goods 
at list prices, exclusive of champagnes, case brandies, 
Dekuyper gin in cases, ales and stout, and mineral waters; 
and H. V. Hayward further agrees that the sum of four 
hundred and sixteen ($416) dollars and sixty-seven cents 
shall be held back by Adams-Smith Co., and be forfeited at any 
time it (A. S. Go.) so elects to cancel this agreement. H. V.  
Hayward further agrees that A. S. Co. shall have the 
right to reject any orders taken by him, and that they 
shall be the sole judges of credits.  

"It is further understood and agreed that Adams-Smith 
10
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Co. reserve the right to cancel this agreement, and that it shall 
be void at any time they so elect.  

"ADAMS-SMITH CO., 
"By J. FLEISHMAN, Pres.  

"H1. V. HAYWARD." 

Plaintiff worked for the defendant under said contract 
from July 1 to November 1, 1891, when the former was 
discharged by the latter, who terminated th employ
ment under the option given it by the contract. Plaintiff 
received his salary for the months of July, August, and 
September; but defendant refused to pay the same for 
the month of October on the ground that the same was 
forfeited by the terms of the said agreement. It is true 
the right was reserved to the defendant to cancel and 
terminate the contract of employment. The agreement 
under consideration gave to the employer the power to 
withhold from plaintiff a sum equal to one mouth's sal
ary, which amount was to be forfeited to the defendant 
at any time it should elect to annul the agreement, but its 
right to claim the forfeiture depended upon whether good 
and substantial ground existed for the termination of the 
contract of employment. It was never contemplated by 
the parties that the defendant should forever retain one 
month's compensation should it arbitrarily and without 
reasonable cause discharge plaintiff, but its right to it 
depended upon whether the latter was responsible for 
the termination of the agreement. Unless plaintiff was 
in default, or violated his agreement, it could not have 
been the intention of the parties that he should forfeit 
any portion of his salary. The provision for retaining 
one month's salary was in the nature of a penalty to se
cure a faithful performance of the agreement by the 
plaintiff. The evidence was sufficient to justify the jury 
in returning a verdict against the defendant upon each 
cause of action. The judgment is 

AFFIRMED.
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HERMAN BUSCII v. MOLINE, MILBURN & STODDARD COM

PANY ET AL.  

FILED JUNE 15, 1897. No. 7373.  

1. Replevin: BoND: NOTICE OF EXCEPTION. Section 189 of the Code of 

Civil Procedure, requiring defendant in replevin to give notice 

that he excepts to the sufficiency of a replevin bond,. is not appli

cable to such a bond taken by a constable in an action pending be

fore a justice of the peace. Thomas v. Edgerton, 40 Neb., 25, fol

lowed.  

2. -: -: APPRovAL: LIABILITY OF CONSTABLE. Under section 

1040 of said Code, a constable who takes insufficient security on an 

undertaking in replevin is liable in damages to the defendant in the 

action in which the same is taken.  

3. . . - : . Evidence examined In this case, and 

held not to establish that the officer accepted insufficient security.  

ERROR from the district court of Douglas county.  

Tried below before BLAIR, J. Reversed.  

Chirlcs W. Haller, for plaintiff in error.  

G. A. Rutherford, contra.  

NORVAL, J.  

This was an action upon a constable's bond by the 

Moline, Milburn & Stoddard Company against Paul Stein 

and others, to recover damages caused by Stein's ap

proval, as constable, of an insufficient undertaking in an 

action of replevin. There was a dismissal by the plaintiff 

without prejudice as to Thomas H. Price, one of the sure

ties, and upon a trial to the court, judgment was entered 

against Stein and Herman Busch, the remaining defend

ants. Busch alone has prosecuted error proceedings.  

There is no controversy over the facts, which may be 

summarized as follows: During 1891 plaintiff below re

covered two judgments before a justice of the peace 

within and for Douglas county against J. H. Wood, one 

for $43.50 and the other for the sum of $199.63, besides 

costs. An execution was issued on each of said judg-
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ments and placed in the hands of constable S. B. Clark 
for service, who levied the writs upon a two-story brick 
building situate on leased grounds, and on the following 
day the said Wood instituted an action of replevin against 
Clark before A. J. Hart, a justice of the peace, to recover 
said building. A writ of replevin was issued by said jus
tice and delivered to Paul Stein, a constable, who took 
the property into his possession and duly appraised the 
same at $300. An undertaking in replevin was executed 
on behalf of Wood, which was approved by Stein, as con
stable, and the possession of the property was thereupon 
delivered by him to said Wood. The replevin action was 
certified by the justice to the district court for the reason 
the appraised value of the property exceeded the jurisdic
tion of a justice of the peace, where upon the trial judg
ment was rendered in favor of Clark, the defendant 
therein, and against Wood, in the alternative, for a return 
of the property or its value assessed at $304.08. Subse
quently, execution was issued upon said judgment, which 
was returned by the sheriff unsatisfied for want of prop
erty whereon to levy the writ, and thereafter Clark as
signed and transferred said judgment to the Moline, Mil
burn & Stoddard Company. The latter brought suit in 
the county court of Douglas county and recovered judg
ment on the said undertaking in replevin against said 
Wood, as principal, and one Albert Sullivan, as surety, 
for thei sum of $312.58 and costs. Execution on this judg
ment was issued, which- was likewise returned nulla bona.  
Thereupon the present action was instituted in the court 
below.  

The first argument advanced for the reversal of the 
cause is that there is no liability on the official bond of 
the constable Stein for the approval of the replevin under
taking, since no objections were made to the sufficiency 
of the sureties thereon within twenty-four hours after the 
undertaking was given. This court had a similar ques
tion before it for consideration in Thomas v. Edgerton, 40 
Neb., 25, where, in an opinion by RYAN, C., construing
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sections 189, 1037, 1040, and 1085, of the Code of Civil 
Procedure, it was held that said section 189, requiring 
defendant in replevin to give notice that he excepts to 
the sufficiency of a replevin undertaking, is not applicable 
to such a bond taken by a constable in an action before 
a justice of the peace, but that a constable is liable in 
damages if lie take insufficient surety on such a bond, 
whether excepted to or not. We adhere to that decision, 
and the same will be followed in the case at bar. That 
the appraised value of the property replevied exceeded 
the jurisdiction of a justice's court cannot possibly take 
the case out of the rule stated in the case of Thomas v. Ed
garton, supra. The legislature has not made any distinc
tion as to the liability of a constable for approving an 
insufficient replevin undertaking in actions before jus
tices of the peace, between cases where the appraised 
value of the property exceeds $200, and those where the 
appraisement is for a less sum, and the courts have no 
right so to do. The taking and approval of the bond by 
the constable were within the scope of his office, and he 
and the sureties on his official bond are answerable for 
any damages resulting from the approval of an insuffi
cient undertaking.  

The evidence fails to sustain the judgment, for the rea
son it is not disclosed that the constable accepted in
sufficient sureties on the replevin bond. The return nulla 
b)ona of the execution issued on the judgment recovered 
on the replevin undertaking is evidence of insolvency at 
that time of Wood and Sullivan, but it did not estblish 
that the surety on the replevin bond was insufficient when 
it was accepted and approved. The burden was upon 
plaintiff to establish that insufficient security was taken 
by the constable. There not being a particle of proof in 
the record to show that Albert Sullivan, the surety on the 
replevin bond, was not solvent and ample surety when 
the replevin undertaking was given, the judgment under 
review must be reversed, and the cause remanded.  

REVEIRSED AND REMANDED,
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MARY M. ROGERS v. KANSAS CITY & OMAHA RAILROAD 

COMPANY.  

FILED JuNE 15, 1897. No. 7328.  

1. Railroad Companies: FIRE FROM LOCOMOTIVE: DAMAGES. Where 
damage is caused by the escape of fire from a railroad engine, the 
burden is upon the company to show that the engine was properly 
constructed, equipped, and operated. (Burlington & M. R. R. Go. v.  
Westover, 4 Neb., 268.) 

2. - : : : DIRECTING VERDICT. When the evidence ad
duced tends to sustain the averments of the petition, it is error to 
direct a verdict for the defendant.  

ERROR from the district court of Adams county. Tried 
below before BEALL, J. Reversed.  

A. H. Bowen, for plaintiff in error.  

M. A. Reed and M. A. Hartigan, contra.  

NORVAL, J.  

Plaintiff sued the defendant to recover damages for the 
destruction by fire of plaintiff's fence posts and trees.  
After the testimony was all in, the jury, under the direc
tions of the trial judge, returned a verdict for the defend
ant, upon which judgment was duly entered, and to re
verse which the case was brought here by petition in 
error.  

Plaintiff, by permission of the court, filed an amended 
petition to conform to the evidence adduced by her, alleg
ing substantially that the defendant negligently, in oper
ating and running the engine over its line of road through 
plaintiff's ipremises, "permitted said engine to cast out 
sparks and coals of fire therefrom, and threw the same 
over and upon the premises of plaintiff, and then and 
thereby set fire to the grass on her land and burned up 
and destroyed 280 ash trees and 57 fence posts." The ver
dict was directed upon the theory that the evidence failed
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to show that the fire which caused the damage escaped 
from the defendant's engine. If the proofs failed to dis

close the origin of the fire, the duty to affirm the judg
ment is clear. There is no conflict in the evidence. 0. C.  

Rogers, plaintiff's husband, testified substantially that he 
saw an extra train go over defendant's road at the rate 

of nearly twenty-five miles an hour, on or about the 22d 

day of April, 1889; that immediately after the engine 

passed, the fire which occasioned the damages started 
near the edge of the grass, which rapidly spread and 
burned to within a few rods of plaintiff's house, and that 
there had been no other fire in the vicinity that spring.  
The testimony of Mr. Rogers was corroborated by that 

given by his daughter, Nettie. It is true no witness testi
fied to having seen the engine emitting sparks or coals of 
fire, but that was not absolutely essential to a recovery.  
The origin of a fire, like any other disputed question of 

fact, may be established by circumstantial evidence.  
While the testimony adduced in this case was not of the 
most convincing character, we cannot say that no infer
ence could be properly drawn therefrom that the fire re
sulted from sparks or coals cast out by the engine. On 
the contrary, we are persuaded that the proofs should 
have been submitted to the jury for their consideration, 
under proper instructions. The rule in this state is that 
when fire is set out by sparks from a passing engine, neg

ligence may be inferred, and that the burden of proof is 

upon the company to establish that the engine was not 
faulty in construction, and was properly equipped and 
operated. (Burlington & M. R. R. Co. v. Westover, 4 Neb., 
268.) 

It is insisted that plaintiff alleged one state of facts, 
and proved an entirely different set of facts. In other 
words, that negligence was alleged in the operation and 

management of the engine, and not that it was defectively 
constructed, and that there was not a scintilla of evidence 
in the case to establish the negligence charged in the 

petition. The inference of negligence in the operation
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and running of the engine could as well be drawn from 
the fact that the engine communicated the fire to the grass 
as that the engine itself was faulty in construction. It 
devolved upon the defendant to prove that the engine was 
not carelessly and negligently managed or operated by 
its servants. For the error in directing the verdict, the 
judgment is reversed and the cause remanded.  

REVERSED AND REMANDED.  

HOME FIRE INSURANCE COMPANY OF OMAHA, APPELLEE, 
V. WILLIAM FITCH ET AL., IMPLEADED WITH JOHN L.  
MCCAGUE, APPE LLANT.  

FILED JuNE 15, 1897. No. 7347.  

1. Interest. Where an obligation stipulates for a specified lawful rate 
of interest before maturity, and for a higher lawful rate thereafter, 
interest will be computed according to the terms of the contract.  

2. Mortgage Bond: EXTENT OF LIEN. A coupon bond secured by a real 
estate mortgage contained a provision that "it is secured by a first 
mortgage on real estate in Douglas county, Nebraska, which mort
gage secures this note only to the aggregate amount of $1,500." 
Held, To be a limitation upon the amount of the mortgage lien.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. Modified.  

Howard B. Srith, for appellant.  

TV. H. De France and John F. Talbot, contra.  

NORVAL, J.  

This is an appeal from a decree foreclosing a real estate 
mortgage, given to plaintiff and appellee, the Home Fire 
Insurance Company of Omaha, by William Fitch and wife 
to secure their coupon bond for $1,500, bearing date Oc
tober 9, 1889. Subsequent to the execution and recording
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of the mortgage, the premises were conveyed to the de

fendant John L. McCague, the present owner of the fee.  

The first question argued is that the court erred in its 

computation of the amount due plaintiff, in allowing in

terest on the principal sum at eight per cent before ma

turity of the debt, and ten per cent thereafter; and 
Richardson v. Campbell, 34 Neb., 181, is cited in support 

of the contention. Interest was calculated according to 
the terms of the bond, which was in conflict with the rule 

stated in Richardson v. Campbell, supra. In that case it 

was decided that when a note provides for one rate of 

interest before maturity, and for a higher rate thereafter, 
the higher rate will be regarded as penalty and the obli

gation will draw the same rate after maturity as it did 

before that time. This proposition was disaffirmed, and 

the case in which it was announced, as to that point, was 

especially overruled in Havemeyer v. Paul, 45 Neb., 373, 

which fact counsel for appellant omitted to mention in 

his brief. In the case at bar interest was computed at 

eight per cent from date until due and ten per cent after 

maturity, which was clearly right and in harmony with 

the rule in Havemeyer v. Paul, supra.  

Lastly, it is insisted that plaintiff was awarded a lien 

on the real estate for too large a sum. The bond secured 

by the mortgage in question contained a provision that 

"it is secured by a first mortgage on real estate in Doug

las county, Nebraska, which mortgage secures this note 

only to the aggregate amount of fifteen hundred dollars." 

This sum limited the amount of the lien of the mortgage, 
yet plaintiff, by the decree, was given a lien on the mort

gaged premises for the sum of $1,S11.65. This was error.  

THie decree is modified by reducing the lien on the land 

to $1,500, but in all other respects it is affirmed.

DECREE MODIFIED.
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DAVID C. ZINK V. EDGAR M. WESTERVELT, RECEIVER, 
ET AL.  

FILD JuNE 15, 1897. No. 8123.  

Review: ABSTRACT. In a case submitted under rule 2, under an agreed 
printed abstract, this court will not look beyond the abstract; and 
to entitle the complaining party to a review of the judgment 
sought to be reversed the stipulation which identifies the record 
must show the rendition of a final judgment.  

ERROR from the district court of Hall county. Tried 
below before KENDALL, J. Proceeding in error dismissed.  

W. H. Thompson and W. A. Prince, for plaintiff in error.  

0. A. Abbott, Smith & Sheean, and Charles G. Ryan, con
tra.  

RYAN, C.  

This cause was submitted on an agreed printed ab
stract under that portion of rule 2 which provides that a 
cause may be submitted at any time upon a written stip
ulation of the parties. This abstract began with a state
inent that on August 18, 1894, there was filed in the office 
of the clerk of the district court of Hall county a petition 
which was set out in haec verba. In like manner were 
described other pleadings. These pleadings were fol
lowed by what is termed a decree, and a motion for a 
new trial ending with a journal entry, reciting the ruling 
on said motion for a new trial, and an exception thereto.  
At the close of the abstract is printed the following stipu
lation, which is the only one signed by the parties liti
gant: "The above and foregoing constitute the pleadings 
in this cause, and it is hereby agreed by and between the 
parties hereto that said cause may be submitted to the 
supreme court upon a printed abstract containing the 
pleadings as hereinbefore set forth." It is required by 
rule 2 that in the stipulation for a submission thereunder
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there shall be contained an agreed printed abstract of 

the record. By the provisions of section 586, Code of 

Civil Procedure, a final judgment or a final order is recog
nized as an indispensable part of a record. In a case 
submitted under the provisions of rule 2, above noted, we 
have no means of determining what part of the record 

has in fact been brought up, except as we are advised by 
the written stipulation of the parties. (Closson v. Roh
;nan, 50 Neb., 323.) Under a similar rule prescribed by 
the statutes of 1885 (Session Laws, p. 376, ch. 95, sec. 2) 
this construction was enforced in Ballard v. Oheney, 19 
Neb., 58. In the stipulation above quoted there is identi
fied nothing but the pleadings. There is no reference to 
a journal entry or to a final judgment. These proceed
ings are therefore 

DIsMISSE D.  

BEDFORD B. BOYD V. JOHN Hl. FELBER.  

FILED JUNE 15, 1897. No. 7378.  

Review: SUFFICIENCY OF EVIDENCE. This case having been tried as a 

purely equitable action there is found no question presented by the 

petition in error except the sufficiency of the evidence to sustain 

the judgment, and this contention is found unsustained by the 

record.  

ERROR from the district court of Cedar county. Tried 
below before NoRis, J. Affirmed.  

B. B. Boyd and Mell C. Jay, for plaintiff in error.  

Wilbur Franklin Bryant, contra.  

RYAN, C.  

On a motion this case was considered by this court 
and dismissed. (Felber v. Boyd, 44 Neb., 700.) Within 

one year of the date of the original judgment in the dis

trict court of Cedar county there was filed a petition in
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error in this court, and upon the assignments therein pre
sented this proceeding has been argued and submitted.  
The action was brought by John I. Felber against Bed
ford B. Boyd for the possession of a certain tract of land 
containing sixty acres, and for the recovery of rents and 
profits alleged to be due from Boyd by reason of his oc
cupancy of said real property. The answer of Boyd, in 
addition to denials of the averments of the petition, con
tained allegations that plaintiff and defendant in October 
of 1883 had purchased 160 acres, which included the tract 
in controversy, from one L. M. Keene for the sum of 
$4,000; that $500 of this consideration was paid at the 
time of said purchase; that the balance was to be paid in 
five equal annual installments; that in 1884 the defendant 
Boyd went into possession of a portion of said premises 
and has ever since continued to occupy and improve the 
same as the owner thereof with the full knowledge and 
acquiescence of plaintiff, and that a portion of said prem
ises has, since the purchase, been occupied by the plaint
iff. It was further alleged in the answer of Mr. Boyd 
that in the year 1886 the contract for the purchase of the 
entire tract from Mr. Keene was assigned to Mr. Felber 
to enable said Felber to pay the balance due to Keene, it 
being understood that when this should be accomplished 
the undivided one-half of the title of said premises should 
be conveyed by Felber to Boyd. It was averred in the 
answer that Felber obtained a loan of the sum of $3,000, 
secured by mortgage in accordance with the above plan, 
and, having used only $2,747 of the proceeds of said loan 
to pay off the mortgage, that Felber appropriated the 
balance of the $3,000 to his own use. It was further 
alleged in the answer that Felber had held possession of 
the aforesaid premises for a long time and consequently 
was liable for a large sum as rents and profits therefrom 
arising, and in addition, for an amount paid to Felber as 
compensation for a strip of said land appropriated by 
the public for a highway. There was an offer by Boyd 
in his answer to make payment of one-half the sum the
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court should find had been paid by plaintiff in excess of 
what defendant Boyd had paid in procuring title to said 
premises. There were claims asserted by Boyd in his an
swer of $1,260 by him paid as purchase money and of 
$1,575 for improvements by him placed on the premises.  
The prayer of the answer was as follows: "The defend
ant therefore prays that an account may be taken of the 
amount due the plaintiff, if any, from the defendant upon 
the purchase of said premises, and that upon the defend
ant paying the amount so found due into court for the 
benefit of the plaintiff that the plaintiff be then required 
to convey to defendant the one-half interest in said prem
ises, and for such other and further relief as to equity 
pertains." 

Aside from admissions of some averments of the an
swer and denials of others, there were the following alle
gations by way of reply, to-wit: "The plaintiff alleges 
the facts to be that the defendant, in the year 1886, as
signed his interest in the said contract to the plaintiff in 
order to obtain a loan upon said premises, and the said 
interest was so assigned and a mortgage upon said prem
ises was given by the'plaintiff and a deed given to plaint
iff by said L. M. Keene; but it was further agreed between 
the plaintiff and defendant that the said premises should 
be divided between them, and the part assigned to the de
fendant was the part described in the plaintiff's petition; 
and it was further agreed that the title in said premises 
should remain in the plaintiff, and the defendant was to 
pay his portion of the taxes, principal and interest of 
and above the mortgage,-that is to say, one-half when the 
same became due; that upon condition that the defendant 
should so pay such taxes, principal and interest as afore
said, the plaintiff in consideration thereof agreed to sell 
and convey to the defendant the premises described in 
the plaintiff's petition; that the defendant has utterly 
failed on his part to fulfill any of the conditions on his 
part to be done and performed; that he has paid none 
of said taxes and none of said principal or interest, and
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the plaintiff has been compelled to pay the same to pro
tect his title." By way of further reply, plaintiff alleged 
that he had paid the $3,000 above referred to and the in
terest thereon, so that the total so paid equaled $4,355.82.  
On these payments interest was computed till the time of 
filing the supplemental reply in the sum of $1,163.45.  
The several amounts paid for taxes, with interest thereon 
till the time of pleading the same in the supplemental 
reply, amounted to $625.85. The aggregate of these 
three sums is $6,145.12.  

The cause was tried to the court as an equitable action 
upon the issues presented by the answer and reply. This 
renders unavailable many of the errors assigned with 
respect to the admission of alleged incompetent evidence; 
indeed, it is probably owing to the manner in which this 
case was presented and determined that there is raised 
no question except that as to the sufficiency of the evi
dence to sustain the judgment rendered by the district 
court. The findings of the court upon sufficient evidence 
sustained the averments of the reply and on an account
ing it was adjudged that there was due from the defend
ant to plaintiff the sum of $2,632.40, which amount de
fendant was required to pay within a fixed time to entitle 
him to a warranty deed for the north 100 acres of the 
160-acre tract. The time elapsed for making this pay
ment without such payment being made, whereupon, as 
the record recites, the cause came on for a remedial order 
upon the application of plaintiff, and the court further 
extended the time in which payment might be made and 
ordered that if there should be a default in making such 
payment that the said 100-acre tract should be sold and 
an order of sale be issued requiring such sale to be 
made. There is found in the record no copy of the appli

- cation for the relief styled remedial, consequently we are 
precluded from a consideration of its sufficiency to justify 
the order in question. The defendant himself had first 
presented equitable issues and had prayed for general 
equitable relief between himself and plaintiff, and we
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shall not infer that there was error in making an order 
after his default, which order, by such default, had been 
rendered necessary to the administration of complete 
equitable relief between the parties litigant. There is 
found no error in the record, and the judgment of the dis
trict court is 

AFFIRMED.  

JOHN PEDERSON, APPELLANT, V. SOUTH OMAHA NATIONAL 
BANK, APPELLEE.  

FmED JUNE 15, 1897. No. 7313.  

Bank Deposit: TRUST FUNDS: LIABILITY OF BANK: EVIDENCE. The evi
dencein this case examined and held not to justify the claim of the 
appellant that the appellee, a bank, should be held liable as a 
trustee for the amount of the proceeds of a sale of cattle made by 
a live stock commission firm, which proceeds, in the name of said 
firm, had been deposited with the said bank, notwithstanding the 
fact that the said bank in the ordinary course of business had paid 
out a part of the same on the checks of the said firm and had ap
plied the balance, the proceeds of the collection of a collateral, on 
the indebtedness of said firm to said bank for the security of which 
indebtedness the said collateral had been transferred to the bank 
before the cattle had been sold.  

APPEAL from the district court of Douglas .county.  
Heard below before AMBROSE, J. Affirmed.  

Smith & Sheean, for appellant.  

Charles. Offutt, contra.  

RYAN, C.  

This was an action in equity brought in the district 
court of Douglas county to hold the appellee liable for 
the proceeds of the sale of a certain car load of cattle.  
The cattle were shipped from Seward by the appellant 
on the 30th day of July, 1893. They were sold on July 
31, 1893, by Gasman & Dudley, a live stock commission
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firm doing business at the stock yards in South Omaha.  
The proceeds of this sale amounted to $952.42, out of 
which there were paid certain charges of freight, yard
age, and the compensation of the commission firm, so that 
the net proceeds were $907.07. This entire amount the 
firm of Gasman & Dudley, in its own name and with the 
knowledge of appellant, deposited in the bank which is 
the appellee herein. There is no evidence that this bank 
knew or had any reason to suppose that appellant was 
interested in the deposit above referred to, which was 
made on July 31, 1893. On the same day, in South 
Omaha, the firm of Gasman & Dudley gave to appellant 
the individual check of that firm for the above named 
net sum of $907.07. This check was drawn on the appel
lee payable to the order of the Jones National Bank, 
Seward. On the day after it was drawn the appellant 
took this check to the Jones National Bank at Seward, 
and on said check received the full amount therein 
named. On the 3d day of August, 1893, this check was 
presented for payment to appellant and payment was 
refused, thereupon there was a protest for non-payment.  
This check was then returned to the bank at Seward, and 
upon being notified of its non-payment, the appellant took 
up this check and is now its holder. The firm of Gasman 
& Dudley ceased to do business on August 2, 1893, and 
at that time was insolvent. Mr. Dudley, the sole mem
ber of the firm remaining in this state, testified that the 
firm of Gasman & Dudley was probably insolvent on 
July 31, 1893. The proceeds of the sale of appellant's 
car load of cattle were lost through the insolvency of 
Gasman & Dudley, and the question now presented is 
whether this loss should be borne by the appellant or by 
the appellee. The district court was not of the opinion 
that a trust character had been so impressed upon the.  
deposit in the bank that on account of such trust charac
ter it could be claimed by the appellant, and accordingly 
dismissed the action. The theory of appellant is that the 
firm of Gasman & Dudley was insolvent when the cattle
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were sold on July 31; that said firm on that day was in
debted to appellee, and from the fact that the instrument 
by virtue of which the deposit was made showed that 
the amount of such deposit had been derived from the 
sale of cattle made by Gasman & Dudley as agent, and 
not as the property of said firm, this deposit was im
pressed with a trust character. The manner in which it 
is insisted the appellee has diverted this fund from its 
proper use is described in the brief filed on behalf of 
appellant in this language: "The facts are that Gasman 
& Dudley were insolvent and were closed up by the 
defendant August 1st, 1893. Before this order from 
Swift & Co. for the proceeds of the plaintiff's stock was 
deposited in the defendant bank checks drawn by Gas
man & Dudley in favor of other parties had been pre
sented to and paid by the defendant bank, and an over
draft amounting to several hundred dollars existed 
against Gasman & Dudley. When this order was depos
ited it was used by the defendant bank to liquidate this 
overdraft. In other words, the proceeds of the plaintiff's 
stock was, without the knowledge or consent of the 
plaintiff, or Gasman & Dudley either, for that matter, ap
plied by the bank to the payment of a pre-existing debt in 
favor of the defendant bank and of Gasman & Dudley." 

There was introduced in evidence by appellant a writ
ten transcript from a book of the appellee showing the 
condition of the bank's account in 1893 of Gasman & Dud
ley, between the 14th day of July and the 2d day of Au
gust, inclusive of both days just named. This account 
shows that on the 14th, 15th, 18th, 22d, 24th, 25th, and 
26th days of July of the year named the account of said 
firm with appellee was overdrawn in different amounts, 
ranging from $27.35 to $1,800.20. On July 17, 19, 20, 21, 
27, 28, and 29 there were credits in favor of said firm in 
said book in different amounts, the least of which was 
$143.24 and the greatest was $3,991.60. On the morning 
of July 29th there was a balance to the credit of Gasman 
& Dudley of $584.25. On that day the account of the firm 

11
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was credited with $1,500 in one item and $2,283.33 in an
other. There were checks paid that day out of this ac
count to the sum of $4,102.90. This left to the credit of 
Gasman & Dudley the sum of $264.68 to commence busi
ness with on the morning of July 31st, for the interven
ing day, July 30th, was Sunday. On July 31st there was 
made but one deposit, of the sum of $1,034.90. The orig
inal deposit slip accompanying this deposit was intro
duced in evidence and showed that the $1,034.90 was 
made up of four items, respectively of $952.42, $30.40, 
$26.32, and $25.76. Of these the first was the amount of 
the proceeds of the sale of appellant's cattle, but there 
was no indication upon this deposit slip from whence any 
of the items therein described had been derived. On the 
same day that this deposit was made there were paid nine 
checks drawn by Gasman & Dudley to the aggregate 
amount of $1,411.44. The appellant urges that the ap
pellee should not be allowed credit for the payment of 
one of these checks, in particular,-that of John P. Dan
forth,-for the sole reason that this check, as appellant 
insists, was paid before the deposit was made on the 31st 
and therefore must have been paid by allowing the firm 
of Gasman & Dudley to overdraw its account. This con
clusion is reached by assuming that the deposit, as was 
usually the case with deposits of the proceeds of sales, 
must have been made late in the afternoon, whereas, as 
shown by the testimony of Mr. Danforth, this check was 
cashed before 12 o'clock noon of that day. It may well 
admit of doubt whether or not, in the face of the general 
finding of the court in favor of the bank, this presump
tion should be entertained. It must, however, be borne 
in mind that the bank had no special knowledge of the 
nature of the deposit which included the proceeds of the 
sale of the cattle of appellant. By the testimony of Mr.  
Danforth it was shown that he received a check drawn 
in his favor on the 29th and that he presented it for pay
ment on the first secular day thereafter. This check was 
against the proceeds of sale of cattle made on the 29th of
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July, and on that day deposited to the credit of Gasman 
& Dudley, just as were the proceeds of the sale of the 

cattle of appellant on the second day afterward.  
It seems to us that there is in this transaction no cir

cumstance which should entitle appellant to hold the 
bank liable for not withholding the payment of the check 

of Mr. Danforth; that the check for the proceeds of the 

sale of appellant's cattle might be paid when presented, 
as it subsequently was on August 3d. There were two 

checks on August 1st, of the aggregate amount of $56.48, 
against the account of Gasman & Dudley, and there was 

a deposit in said account of $128.35 on the same day 

-reducing the overdraft of said firm to $39.99. With 

this balance against that firm its business operations be

gan on August 2, 1893. On this day there was made one 

deposit of $160.43, followed by another of $1,498.50.  

There were three checks, the cost of transmitting a tele

gram, and a demand note in favor of the bank with in

terest thereon of the entire amount of $1,501.67, together 

with a fee for collection and exchange, of $2. This left 

a balance to the credit of Gasman & Dudley of only 17 

cents, and with this balance in its favorthat firm ceased 
to do business. The appellant has directed his argument 

against but one item of this day's transactions and that 

item is the charge of the amount of the demand note and 

interest. This note was given by Gasman & Dudley to 

appellee on July 29 and the firm just mentioned was cred

ited with the face value thereof on that day. Contempor

aneously with the execution of this note there was given 

the bank, as collateral security to said note, a draft for 

$1,500 drawn on Henry Hobson, a shipper of live stock 

at Cozad. This draft was forwarded for collection and 

was paid in Cozad on July 31. The net proceeds of this 

collection, amounting to $1,498.50, were received by ap

pellee on August 2d, and at once credited in its account 

with Gasman & Dudley. At the same time the amount 

of the demand note was entered as a debit item in the 

same account. Aside from the small expense of making
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and remitting this collection, which expense was charged 
against Gasman & Dudley, this transaction amounted to 
giving a credit to that firm on the 29th of July of $1,500, 
-the amount of the demand note of that date,-the for
warding for collection of an equal claim put up as collat
eral to said note, and, upon the receipt of the proceeds 
of this collection, the taking up therewith of the demand 
note with its accrued interest. This collateral was re
ceived for a specific purpose by the bank and applied to 
that purpose. The bank made this demand loan in the 
ordinary course of business and in the ordinary course 
of business received collateral security upon said loan, 
and this collateral was forwarded as a collection by the 
bank solely for its own benefit. The mere fact that the 
amount of this particular collection, when received by 
the bank, was entered in its account with Gasman & 
Dudley as a credit in favor of that firm, did not change 
its intrinsic character nor deprive the appellee of the 
right to apply it as the proceeds of the collection of col
lateral security held by it. It is clear from this analysis 
of the items concerning which appellant has complained, 
that there is in this case no ground for the application 
of the rule which was enforced in Cady v. South Omaha 
Nat. Bank, 46 Neb., 756, and the judgment of the district 
court is accordingly 

AFFIRMED.  
NORVAL, J., not sitting.  

PETER L. HOLLAND, APPELLANT, V. CHICAGO, BURLING
TON & QUINCY RAILROAD COMPANY, APPELLEE.  

FILED JUNE 15, 1897. No. 7399.  

1. New Trial: BILL OF EXCEPTIONS: NEGLECT OF STENOGRAPHER: RE

VIEw. A party or his attorney is justified in relying upon the 
stenographic reporter for a transcript of the oral proceedings 
of a trial, and if, without fault on his part, such transcript cannot
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be furnished by the reporter, and in consequence of this inability 
a bill of exceptions cannot be had, a court of equity in a proper 
case will grant a new trial.  

2. : - : - . A litigant should not be deprived of the right 

to have his case heard in a court of last resort on account of the 

failure of the official stenographer to furnish him with a copy of 

the testimony.  

3. - : - : - . It will not serve to impair or modify the 

operation of the above rules to show that a party in error proceed

ings might be furnished with a transcript of evidence preserved 

in a trial of the same case had before that wherein the reporter is 

unable to furnish a transcript, for, while it is probable that the 

evidence in one trial resembled that in the other, it is not by the 

court to be presumed that there was absolute identity with respect 

to the history of alleged errors.  

APPEAL from the district court of Lancaster county.  

Heard below before HALL, J. Reversed.  

B. F. Johnson, for appellant.  

J. W. Deweese and F. E. Bishop, contra.  

RYAN, C.  

The petition in equity filed by the appellant in the 

district court of Lancaster county in this case contained 

averments that in said court in a certain case wherein 

appellant had been plaintiff and the appellee had been 

defendant there had been a judgment adverse to the de

fendant; that within the forty days allowed by the court 

for settling a bill of exceptions plaintiff had applied to 

the stenographic reporter of said court, who had taken 

shorthand notes of the evidence, for a transcript of the 

same. that plaintiff might prepare his proposed bill of 

exceptions; that by reason of having lost a part of his 

said notes the said reporter was unable to furnish a 

transcript as required; that the plaintiff had relied upon 

being able to obtain a transcript of the evidence and 

therefore had not taken down the testimony in writing; 

that the failure to prepare the bill of exceptions was due 

solely to the loss of said notes by the reporter, and not
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to any negligence of the plaintiff or his attorney, and 
that plaintiff, by reason of said inability to prepare a bill 
of exceptions, was unable to secure a review of his case in 
the supreme court. There was a prayer for a new trial 
and for general equitable relief. There was an answer 
in denial in connection with averments that a bill of ex
ceptions might have been prepared without the missing 
parts of the stenographic notes, which, as the appellee 
alleged, embraced but a small part of the testimony in 
question. There was a reply by which the averments of 
the answer were denied. The district court made find
ings of fact, from which it appears that previous to the 
trial above referred to there had been a trial of the same 
case in which another reporter had acted, and that the 
minutes of the testimony on the trial first in order of time 
were still in existence and might be made use' of in the 
preparation of a bill of exceptions showing what evi
dence was introduced on the final trial. There was also 
a finding of a deposition used in both trials which might 
also be used in accomplishing the purpose indicated. It 
was also specially found that a portion of the notes of 
the stenographer had been lost, but that the plaintiff had 
made no effort to prepare a bill of exceptions, except to 
ask a transcript of the evidence from the reporter. There 
was a dismissal of the petition, and to review the judg
inent thereon this appeal is prosecuted.  

In Curran v. Wilcox, 10 Neb., 449, it was held that a 
party litigant had the right to rely on being furnished 
with a transcript of the testimony of the court reporter 
in the preparation of a bill of exceptions. In State v.  
Gaslin, 32 Neb., 291, this proposition was reasserted with 
approval, and in that connection it was said: "A litigant 
should not be deprived of the right to have his case heard 
in a court of the last resort on account of the failure of 
the official stenographer to furnish him, with a copy of 
the testimony." It was immaterial whether or not there 
were, after the close of the second trial, complete data on which the entire evidence on the first trial might have
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been repr6duced. There is a strong probability, perhaps, 
that the proofs on one trial very closely resemble those 

produced on another trial in the same case. In an error 

proceeding the possible difference may become very ma

terial. It is provided by section 309, Code of Civil Pro

cedure, in regard to exceptions, that no particular form is 

necessary, but that "The exception must be stated, with so 

much of the evidence as is necessary to explain it, and no 

more, and the whole as briefly as possible." In the 

first trial the same questions as to the admissibility of 

testimony may not have been presented as was presented 

at the last trial. "A judgment rendered or final order 

made by the district court may be reversed, vacated, or 

modified, by the supreme court for errors appearing on 

the record." (Code of Civil Procedure, sec. 582.) What 

we wish to enforce by these quotations from the statute 

is that by error proceedings it is not intended that in the 

supreme court there shall be a trial de novo. The proceed

ings in such case are for the review of alleged errors, and 

these must have been properly excepted to in the district 

court and by petition in error must be specifically pointed 

out in the supreme court. The very particularity re

quired in each court necessarily implies on the part of 

the complaining party the correlative right of selection 

of particular questions with a view to the presentation of 

the special points involved. It would therefore be ex

tremely dangerous to require him to act, not upon an 

exact transcript of the evidence which the law provides 

he shall be entitled to secure at the hands of the official 

stenographer, but upon a transcript, at best, only approx

imately correct. As the appellant was free from blame 

for the loss of the reporter's notes he should not be held 

responsible upon an assumption that if the transcript had 

been sooner ordered it could have been furnished. The 

appellant gave the order for his transcript within the 

time limited for that purpose, and there should be no in

ference that if he had been more diligent than the require

ment of the court demanded, the official reporter might
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have been able to supply the necessary transcript. The 
judgment of the district court is reversed and this case 
is remanded, with instructions to allow a new trial in the 
case wherein the notes of the testimony were lost by the 
official reporter.  

REVERSED AND REMANDED.  

SCOTTISH-AMERICAN MORTGAGE COMPANY, APPELLEE, V.  
WILLIAM BIGSBY ET AL., APPELLANTS.  

FILED JUNE 15, 1897. No. 7392.  

1. Judicial Sales: OBJECTIONS TO CONFIRMATION. Certain objections to 
the confirmation of a foreclosure sale involving only questions of 
fact considered, and held not well taken in view of the evidence 
adduced.  

2. - : APPRAISEMENT: OBJECTIONs. An objection that the appraise
ment was too low held made too late when not urged till after the 
sale.  

APPEAL from the district court of Buffalo county.  
Heard below before HIOLCOMB, J. Affirmed.  

Francis G. Hamer, for appellants.  

Dryden & Main, contra.  

RYAN, C.  

The appeal in this case is from the orders of the district 
court of Buffalo county in overruling a motion of the 
appellants to set aside a sale under a decree for the fore
closure of a mortgage and in confirming such sale. The 
motion to set aside the sale was based on grounds which 
will now be considered separately.  

It was first urged that notice of the sale was not pub
lished for 30 days previous to the sale. As the sheriff 
in his return stated that he had caused a notice of the sale
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to be published more than 30 days previous to the sale 
this proposition can receive no further consideration.  

In respect to the next complaint,-that the notice of 
sale was insufficient,-we must say that we have not been 
able to discover any ground for this criticism. The objec
tion is so general in its nature that it is doubtful whether 
under it the district court was bound to search for errors.  
Certainly that court was scarcely to be held at fault in 
finding none. It was urged in the motion in question 
that the amount for which the foreclosure was had was 
not stated as being the same in the decree and in the 
notice of sale. In each the sum named was $1,370.86, 
but in the notice of sale there was in addition a statement 
of the amount of accruing costs. This was not a material 
variance. The objection that the appraisement was too 
low came too late after the sale. (Vought v. Foxworthy, 
38 Neb., 790.) The appraisement shows that the interest 
of defendants, Bigsby and others, was appraised, and the 
objection that the interest was not appraised has there
fore no weight. There was no evidence to support the 
other objections which involved merely the existence of 
alleged facts. The district court must therefore be as
sumed to have properly overruled the motion to set aside 
the sale, and both that ruling and the order confirming 
the sale are accordingly, 

AFFIRMED.  

UNION PACIFIC RAILWAY COMPANY V. MARY A. LANGAN.  

FILED JUNE 15, 1897. No. 7340.  

Contract for Shipment of Live Stock: NEGLIGENCE: ACTION AGAINST 
CARRIER FOR DAMAGES: VERDICT FOR PLAINTIFF. The evidence in 
this case examined, and held to sustain the verdict.  

ERROR from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed.
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J. M. Thurston, TV. R. Kelly and E. P. Smith, for plaintiff 
in error.  

Abbott d Caldwell, contra.  

RYAN, C 

On the 25th day of April, 1892, a contract was entered 
into between the agent of the defendant in error as ship
per and the Union Pacific Railway Company. By the 
terms of the contract the railway company undertook to 
transport three double-deck car loads of sheep from Wood 
River to Fremont. When these cars reached Grand 
Island it was discovered that one end of the upper deck 
of one of the cars had fallen and that by this fall some 
of the sheep in that car had been injured and others had 
been killed. This car was taken to the stock yards in 
Grand Island and the living sheep were transferred to 
a suitable car and forwarded by a train which followed 
that in which the two other cars had meantime been 
hauled to Chicago. There was a verdict and judgment 
in the district court of Hall county in the sum of $979.71, 
the value of the entire car load of sheep which had been 
shipped in the car wherein a part of the upper deck had 
fallen before it reached Grand Island. By the aforesaid 
contract it was provided that the shipper "agrees to load 
and unload and reload all said stock at his own expense, 
and to feed, water, and attend the same at his own ex
pense and risk, while it is in the stock yards of said com
pany awaiting shipment and while on the cars or at the 
feeding or transfer points, or where the same may be un
loaded for any purpose." It was further provided in the 
contract of shipment as follows: "The said shipper him
self assumed the duty of properly and securely placing all 
the said stock in the cars, and keeping said cars securely 
locked and fastened, so as to prevent escape of such stock 
therefrom. In case the said company shall furnish any 
laborer or laborers to assist in loading or unloading said
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stock at any point no additional charge will be made 
therefor, and such laborer or laborers shall, while so en
gaged, be deemed exclusively the employes of said ship
per; and the said company shall not be liable for any
thing done or omitted to be done by such laborer or labor
ers while so engaged." 

Plaintiff in error insisted in the district court, and still 
insists, that the shipper overloaded the car in which the 
deck fell, and that this was in violation of one of the 
above quoted undertakings. The freight charge was on 
19,000 pounds, and the sheep in this car weighed less than 
this figure fixed by the carrier. The jury, therefore, was 
justified in finding that this car was not overloaded.  

It is furthermore argued by the plaintiff in error, in 
view of the above extracts from the contract of shipment, 
that it was the duty of the shipper to accompany and 
care for his sheep, and that his failure to accompany and 
care for the car -load left at Grand Island was, in effect, 
an abandonment of that car load, from which abandon
ment it resulted that the employes of the railway com
pany were required to care for the sheep, and that for any 
negligence in that respect the railway company could not 
be held liable under the conditions of the shipping con
tract above quoted. There were three cars loaded with 
sheep of Mrs. Langan shipped at the same time. . Her 
husband accompanied and cared for the sheep until the 
train reached Grand Island. Here one car load was de
tained by the railway company and Mr. Langan went for
ward with the other two cars. The plaintiff in error took 
the depositions of the persons who, in transit, took care 
of the detained car load of sheep until these sheep were 
delivered at the stock yards in Chicago, and from this evi
dence it seems clearly established that there was no fail
ure to properly take care of these sheep during this time.  
The only evidence as to injuries received was that which 
indicated that the cause of the injuries was the above men
tioned falling of the upper deck of the car. The jury 
could, and we think under the circumstances should, have

VOL. 52] JANUARY TERM, 1897. 107



Union P. R. Co. v. Langan.  

found that the injuries which decreased the value of this 
car load of sheep were sustained at the time of, or before, 
reaching Grand Island. Mr. Langan could not be said 
to be guilty of negligence in electing to accompany the 
two cars, instead of remaining with one, and, at any rate, 
there was no evidence whatever that this election was 
the occasion of any injuries to the sheep being shipped.  
It therefore seems to us that there is no ground for the 
complaints made in regard to the course pursued by Mr.  
Langan, nor should there be of the action of the jury in 
holding the plaintiff in error liable for such injuries as 
the sheep sustained, on the theory that these injuries had 
been received before they left Grand Island. In this 
view of the case there is involved no question of inter
state commerce on the theory of the railroad company 
itself, for on its behalf it is strenuously urged that its 
duties with respect to this shipment by contract ended 
at Fremont in this state.  

It appears from the evidence that the plaintiff in error, 
as it argues it had the right to do, caused the car load of 
sheep which, as it says, Mr. Langan abandoned at Grand 
Island, to be shipped to Chicago and there sold, and that 
the proceeds of said sale were paid to plaintiff in error.  
There should be no inference of unfairness from this for 
an amicable arrangement was afterwards made between 
the contestants, for these proceeds to be paid to defend
ant in error without either party waiving any right by 
reason of such payment. We mention the fact that the 
sale was on account of the railway company merely as 
introductory to another remark, and that is, that it is 
conceded on all hands that the sale was for the full value 
of the. car load of sheep in the condition in which they 
were when sold in Chicago. The other two car loads were 
sold in the same market and at almost the same time as 
this particular car load and there was evidence showing 
how the different car loads compared and for what each 
sold, from which showing and comparison the jury was 
able to judge for how much less the injured sheep sold
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than they would have sold if these sheep had not been 
injured. The verdict was less than this proof justified, 
and the plaintiff in error has no good ground for com
plaint with respect to the amount found due.  

There is found no error in the record and the judg
ment of the district court is 

AFFIRMED.  

HARRISON, J., took no part in the final determination 
of this case.  

M. D. HATHAWAY ET AL., APPELLANTS, v. F. NELSON 
ET AL., APPELLEES.  

FILED JUNE 15, 1897. No. 7365.  

Foreclosure of Tax Lien: LifITATION OF ACTION. An action for the 
foreclosure of a tax lien cannot be maintained after the lapse of 
more than nine years from the date of the tax sale by virtue of 
which such lien is claimed to have originated.  

APPEAL from the district court of Knox county.  
Heard below before ROBINSON, J. Affirmed.  

Joy, Gall & Joy, for appellants.  

J. C. Robinson, Solomon Draper, and Isaac Powers, Jr., 
contra.  

RYAN, C.  

This action was tried in the district court of Knox 
county as one for the foreclosure of liens for taxes paid 
on certain real estate assessed for the years from 1875 
to 1881, inclusive. The tax sale for the payment of these 
taxes was had on January 15, 1883. Subsequently, the 
assignee of the certificate of purchase paid taxes on the 
same land for the years beginning with the year 1882 and 
ending with the year 1890, inclusive of those first and
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last named. This action was begun May 14, 1892, con
sequently between that time and the date of the afore
said sale a period of more than nine years had intervened.  
The bar of the statute was for this reason complete be
fore this suit was instituted. (See Alexander v. Thacker, 
43 Neb., 494, and cases therein cited.) The judgment of 
the district court dismissing plaintiffs' action is there
fore 

AFFIRMED.  

CHARLES E. PERKINS, TRUSTEE, APPELLANT, V. EDWARD 

POTTS, APPELLEE.  

FILED JUNE 15, 1897. No. 9235.  

1. Landlord and Tenant: ADVERSE POSSESSION. One who takes pos
session of real estate as the tenant of another cannot hold said 
real estate adversely to his lessor without first having actually or 
constructively surrendered the premises to him.  

2. - : - : ATTORNM1ENT. Where a tenant in possession without 
his landlord's consent attorns to a third party,-the latter not hav
ing acquired the interest of the landlord in the real estate either 
by grant or operation of law,-the possessory rights of the landlord 
are not thereby affected as such an attornment is void.  

3. Vendor and Vendee: FoRFEITURE OF CONTRACT: RIGHT OF POSSES

sION: INJUNCTION. The vendee of an executory contract for the 
sale of real estate, by virtue of such contract, entered into pos
session, made certain improvements upon the premises, and partly 
performed his contract of purchase. Afterwards the vendee, while 
in default of the performance of his part of the contract of pur
chase, leased the premises to a tenant for one year and put him in 
possession. The vendor, by reason of the default of the vendee, 
and in pursuance of the provisions of the contract of sale, de
clared the same forfeited and demanded possession of the prem
ises from the vendee. The possession was not surrendered and 
thereupon the vendor went upon the premises and induced the 
tenant, without the vendee's knowledge or consent, to accept a 
lease from him, the vendor, for said premises. The vendee forci
bly entered and removed part of the crops grown by his tenant, 
and threatened to enter and remove the remainder, and the vendor 
applied to the district court for a perpetual injunction to restrain 
the vendee's entrance upon the premises. Held, That the applica
tion was properly denied.
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APPEAL from the district court of Buffalo county.  
Heard below before SULLIVAN, J. Affirmed.  

Warren Pratt, for appellant.  

Dryden & Main, contra.  

RAGAN, C.  

This case is submitted under rule 2, and from the 
printed abstract we ascertain the following undisputed 
facts: On the 1st day of November, 1887, the appellant 
was the owner of a tract of land in Buffalo county, Ne
braska, and on said date entered into a written contract 
with one Kiligore, in and by which the appellant agreed 
to sell and Killgore agreed to purchase said land. Kill
gore was to pay for said land the sum of $2,240 on the 
1st day of November, 1897, and until said date was to pay 
eight per cent interest annually in advance on said pur
chase price, such payments due on the 1st day of Novem
ber each year from the date of the contract until and in
cluding the 1st of November, 1896. In pursuance of the 
contract Killgore entered into possession of the real 
estate, made some improvements thereon, paid the taxes 
thereon, and the annual interest payments, including the 
payment due the 1st of November, 1892. On the 7th of 
January, 1893, Killgore sold and assigned her interest in 
the contract to one Hibbs and he made the annual inter
est payment due the 1st of November, 1893, and paid the 
taxes on the premises for said year. Default was made 
by Hibbs in the payment of the 1894 and 1895 taxes, and 
default in the payment of the annual interest due on the 
first days of November, 1894 and 1895. On the 10th of 
December, 1895, Hibbs sold and assigned all his interest 
in the contract to the appellee. The appellee took pos
session of the real estate and leased it to a tenant by a 
lease which expired on the 1st day of March, 1897. The 
contract between the appellant and Killgore provided 
that time should be of the essence thereof; that in case
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default was made in the payment of any of the annual 
interest payments, or in the payment of the taxes prom
ised to be paid on said land by said Killgore, that the 
appellant should have the right to declare the contract 
at an end; that all rights of the vendee in said contract 
upon such election and declaration of the vendor should 
cease; that in case of the termination of said contract by 
such election of the vendor all payments which had been 
made thereon, and all improvements put upon said prem
ises, should be retained by the vendor as full compensa
tion for the use and occupation of the premises by the 
vendee, and that in case the vendor should elect and 
cancel said contract he might treat the purchaser of the 
premises in possession thereof as a tenant holding over.  
The contract further provided that no assignment of the 
vendee's rights therein should be valid unless such assign
ment should be endorsed on the contract or permanently 
attached thereto and countersigned by the vendor. The 
assignment from Killgore to Hibbs was duly endorsed 
upon the contract, or at least it was formally ratified 
and approved by the vendor. The assignment made by 
Hibbs to appellee does not appear to have been either 
endorsed upon the contract or ratified by the appellant.  
On the 30th of December, 1895, the appellant declared 
the contract forfeited, notified Hibbs of such forfeiture 
and demanded of him possession of said premises. On 
the 30th of January, 1896, one Knox, the appellee's ten
ant, was in the actual possession of the premises, holding 
under the lease already mentioned from appellee, which 
expired by its terms on the 1st day of March, 1897. On 
said 30th day of January, 1896, the agent of appellant 
went upon the premises and induced Knox to take a lease 
of the premises from the appellant for the year 1896.  
Appellee had no notice of this transaction between Knox 
and appellant until some thirty days after it occurred.  
Knox remained upon the premises for the year 1896 and 
grew a crop thereon. After part of the crop matured 
appellee went upon the premises and removed therefrom
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some one hundred and twenty bushels of oats grown 
thereon; these oats appellant at once replevied. This 
replevin suit was pending when the present action was 
begun. Thereupon, in the district court of Buffalo 

county, this action was brought against the appellee by 
the appellant, the latter alleging in his petition that he 
was the owner of the fee and in the possession of the real 
estate described in said contract already mentioned and 
the owner of the crops grown thereon in the year 1896, 
and that the appellee, with force and arms, had entered 
upon the said premises and removed therefrom the oats 
already mentioned; that appellant had replevied said 
oats, and that the replevin action was still pending; that 
appellee threatened, and would unless restrained by the 
court, to again enter upon said premises and remove 
therefrom all the crops grown thereon in the year 1896, 
and that the appellee was wholly insolvent, and the ap
pellant prayed for a perpetual injunction restraining the 
appellee from entering upon said premises, interfering 
with the appellant's possession thereof, or with any of 
the crops thereon, or crops that might thereafter be 
grown thereon. On the final hearing the court dismissed 
the petition for an injunction and from this the plaintiff 
below appeals.  

If the appellant was in the rightful and peaceable pos
session of the premises at the time appellee entered there
upon and removed therefrom the oats afterwards replev
ied, then we think, the appellant was entitled to the per
petual injunction prayed to restrain the commission of the 
trespasses threatened by the appellee,. since because of 
the appellee's insolvency the ordinary remedies at law 
would not have afforded the appellant adequate relief.  
If the appellant had by force evicted the vendee, or his 
assignee or grantee, and thus held possession of the prem
ises, we do not think any court would have been justified, 
on the appellant's application, in granting a perpetual 
injunction to restrain the vendee of said real estate, his 
grantee or assignee, from a re-entry. From the evidence 
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already quoted it will be seen that while the appellant, 
after declaring the forfeiture of the real estate contract, 
did not by force evict from the premises the vendee of 
such real estate, his grantee or assignee, yet he induced 
the tenant of such vendee in the actual possession of the 
premises to attorn to him, the appellant. Is the appel
lant, then, in any better position to invoke the aid of the 
extraordinary remedy by injunction than he would have 
been in had he evicted the vendee from the premises by 
force? We think not.  

It is elementary law that a tenant cannot question his 
landlord's title; that he who takes possession of real 
estate as the tenant of another cannot hold said real 
estate adversely to his lessor without first having actu
ally or constructively surrendered the premises to him.  
We know of no exception to this rule. There are cases 
which hold that a tenant in possession may attorn to the 
assignee or grantee of the landlord, or to one in whom 
the estate has become vested by operation of law, such 
as a sale on execution or decree foreclosing a mortgage 
or sale under some other judicial proceeding, but these 
cases are not exceptions to the rule; they are in harmony 
with it, since the interest of the tenant is carved out of 
the estate of the landlord, and when that estate passes by 
grant or operation of law to a third-party the tenant, by 
attorning to such third party, carries out his contract 
with his original landlord to hold the premises in subor
dination to the owner of the legal title. The rule is thus 
stated in Flanagan v. Pearson, 61 Tex., 302: "One who 
receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give 
his landlord notice thereof before an attornment by him 
to a stranger will have the effect to constitute his posses
sion adverse to his original landlord's, and thus make it 
operate as a disseizin." In Schultz v. Lindell, 33 Mo., 172, 
it was said: "The attornment of a tenant to a stranger 
is void and does not affect the possession of his landlord." 
To the same effect see Merchants Bank of St. Louis v.
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Clayvin, 60 Mo., 559, and Daush v. Crane, 19 S. W. Rep.  
[Mo.], 61. In Bailey v. Moore, 21 Ill., 165, it was held 

that a tenant had a right to attorn to one who had ac
quired his landlord's title, but not to one who had 

acquired a title hostile to his landlord's, although such 
title might be the better one. To the same effect see 
Williams v. Vanderbilt, 34 N. E. Rep. [Ill.], 476. The doc

trine of this court also is that a tenant, by surrendering 
possession to an adverse party, cannot deprive his land
lord of his right to the possession of the leased premises.  

(Galligher v. Connell, 23 Neb., 391; Mattis v. Robinson, 1 

Neb., 3; Thrall v. Omaha Hotel Co., 5 Neb., 295; Mosher 

v. Cole, 50 Neb., 636, and cases there cited.) 
By virtue of the contract of sale for this real estate 

existing between the appellant and the vendee, the lat

ter's assignee was in possession thereof. He had not 

voluntarily surrendered such possession to the appellant, 

nor had his right to such possession been cut off by a 

judgment pronounced in any legal proceeding. If the 

vendee, after having made default in the performance of 

his agreements in the contract of purchase, had aban

doned the premises and the appellant had forfeited the 

contract and peaceably re-entered possession we do not 

doubt but that he would have been entitled to an injunc

tion to restrain the vendee from re-entering, at least until 

such time as the rights and equities of the parties in the 

real estate could have been determined. But that is not 

this case. The vendee has never abandoned this real 

estate and the appellant has not seen fit to resort to any 

of the ordinary remedies afforded by the law to regain 

possession of the real estate or to extinguish the inter

est-if he has any-of the vendee therein. We think, 

therefore, that the transaction between the agent of the 

appellant and the vendee's tenant which resulted in the 

latter's attorning to the appellant was void and the ap

pellant acquired no rights whatever thereby; that the 

appellant is in the same position, with reference to the 

right to the possession of this real estate, that he would
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have been in had he, on the vendee's default, entered into 
possession and forcibly evicted the vendee, in which case 
he certainly would not have been entitled as a matter of 
right to call upon the courts to perpetually enjoin the 
vendee from interfering with the possession. The decree 
of the district court is right and is 

AFFIRMED.  

RoScoE HARSHMAN v. LILLIAN INGWERSON.  

FILED JuNE 15, 1897. No. 8474.  

1. Bastardy: EVIDENCE. On the hearing of a bastardy proceeding It is 
error for the district court to admit evidence of the value of the 
services rendered by the attorneys of the prosecutrix.  

2. - : MAINTENANCE. The word "maintenance," found in section 6, 
chapter 37, Compiled Statutes, should not be so construed as to in
clude the value of the services of the prosecutrix's attorneys.  

ERRoR from the district court of Cass county. Tried 
below before CHAPMAN, J. Affirmed conditionally.  

Matthew Gering, for plaintiff in error.  

A. N. Sullivan, contra.  

RAGAN, C.  

This is a suit instituted by Lillian Ingwerson against 
Roscoe Harshman to charge the latter with the mainten
ance of her illegitimate child, of which she alleged Harsh
man was the father. To review the judgment rendered 
in the proceeding by the district court of Cass county 
Harshman prosecutes here a petition in error.  

On the trial of the case the district court permitted 
Miss Ingwerson, over the objection of Harshman, to put 
in evidence the reasonable value of the services of the 
attorneys employed by her to conduct the prosecution.  
The court found the value of these services to be $75, and
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by its judgment charged Harshman with the payment of 
that sum in addition to the payment of the sum of $
for the maintenance of said child and the costs of such 
prosecution. The admission in evidence of the value of 
the services of Miss Ingwerson's counsel and the charg
ing of Harshman with the value of said services were 
erroneous. By section 6, chapter 37, Compiled Statutes, 
the court was invested with jurisdiction to charge Harsh
man with the maintenance of this illegitimate child. In 
Hanisky v. Kennedy, 37 Neb., 618, the word "maintenance" 
in this statute was construed, and it was there held to 
include the reasonable costs of supporting the child and 
the necessary expenses incident to its birth and its burial.  
But we do not think that this term "maintenance" should 
be so construed as to include the value of services ren
dered by an attorney for the prosecutrix. The defendant 
in error may within forty days from this date remit from 
the judgment rendered as of its date the sum of $75. In 
case she does so, the jtidgment of the district court will 
be affirmed, otherwise it will stand reversed.  

JUDGMENT ACCORDINGLY.  

ROBERT F. KLOKE ET AL. V. AUGUST GARDELS.  

FILED JUNE 15, 1897. No. 7354.  

1. Res Judicata: LAND CONTRACTS: FORECLOSURE: DEFICIENCY JUDG

MENT. Where suit is brought to foreclose as a mortgage an execu
tory contract for the sale of real estate, decree rendered, real es
tate sold, and the proceeds applied on the amount found due, then, 
on the hearing of an application for personal judgment for defi
ciency against the vendee neither party can relitigate any material 
issue determined by such decree.  

2. - : - : - : ISSUES. In such foreclosure proceeding the 
execution of the contract, the identity of the real estate described 
therein, the breach of the same, and the amount remaining due 
thereon, are material issues determined by the decree.
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3. .:When such a decree Is rendered upon the de
fault of the vendee its effect is the same as if he had personally 
appeared and litigated the issues tendered by the petition.  

4. - : - : - : DEFICIENCY JUDGMENT. Whether a district 
court in such foreclosure action, sitting as a court of equity, with
out further pleadings may render a personal judgment against 
the parties liable for such deficiency not decided.  

5. . But when a formal petition is filed in 
such case for a deficiency judgment, the party liable therefor files 
an answer to such petition, the district court then has jurisdiction; 
and, unless a jury be demanded, may itself try and determine the 
issues presented by such pleadings.  

ERoR from the district court of Cuming county.  
Tried below before NoRRis, J. Reversed.  

M. McLaughlin, for plaintiffs in error.  

J. 0. Cratoford and C. C. McNish, contra.  

RAGAN, C.  
A brief statement of facts is essential to a clear under

standing of the points presented and decided in this case.  
In the district court of Cuming county Robert F. Kloke 
and Otto Bauman brought suit against August Gardels, 
alleging in their petition that on a date named they were 
the owners of certain described real estate, and on said 
date they sold the same to Gardels for a stated sum, a 
certain amount of which purchase money Gardels then 
paid, and agreed to pay the remainder of said purchase 
money on the 1st day of May, 1890; that on the date 
of said sale, and after the making of such payment, 
they executed and delivered to Gardels a memorandum, 
or receipt, in writing, reciting the receipt of part of the 
purchase money for said land from Gardels, the sale of 
the land to him, the purchase price, when the balance of 
the purchase price was to be paid, and on which date 
possession was to be given and a conveyance of the real 
estate delivered to the purchaser. The petition further 
alleged that the plaintiffs therein had duly performed 
all the conditions of the contract on their part and ten-
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dered Gardels a deed of conveyance for the real estate, 
but he had refused to accept the same and pay the bal
ance of the purchase money, or any part thereof. There 
was a prayer that Gardels be required to perform his part 
of the agreement, or, in case of his refusal, the real estate 
might be sold and the proceeds of such sale applied to 
the payment of the amount the court should find due the 
plaintiffs, and in case of a deficiency, Gardels might be 
decreed liable therefor. Gardels was personally served 
with summons, but failed to appear and was defaulted.  
The court thereupon found that the plaintiffs had entered 
into a contract with Gardels for the sale of the land de
scribed in the petition; that Gardels had paid a part of 
the purchase price and promised to pay the remainder 
at a certain date, and that he had not made such pay
ment; that there was due to the plaintiffs from Gardels 
on such contract the sum of $--, and that the title to 

such real estate was held by plaintiffs to secure the pay
ment of the sum found due them. And thereupon the 
court entered a decree that, in case Gardels should fail 
to pay the sum found due by a day stated, his interest 
in such real estate. should be appraised, advertised, and 
sold by the sheriff of the county to make and raise the 
sum found due; and if there was not realized from the 
proceeds of such sale a sufficient sum to pay the amount 
found due by the decree, Gardels should be liable to the 
plaintiffs for such deficiency. After the rendition of this 
decree Gardels moved the court to set it aside. This 
motion the district court overruled, and Gardels perfected 
an appeal to this court. The ground upon which Gardels 
assailed the refusal of the court to open the decree and 
let him in to defend was that the petition of the plaintiffs 
did not state a cause of action, in that the memorandum, 
or receipt, for the sale of the land set out in the petition 
did not amount to an agreement for the sale and con
veyance of the land which would take it out of the stat
ute of frauds. This court, however, sustained the peti
tion, and affirmed the judgment of the district court.
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(See Gardels v. Klolce, 36 Neb., 493.) In pursuance of the 
decree of the district court a sale of the real estate was 
duly made, reported to the court, and affirmed, and the 
proceeds of such sale applied towards the discharge of the 
amount found due Koke and others from Gardels by the 
decree, and there still remains a deficiency. Thereupon 
Kloke and others instituted a proceeding in the case in 
the district court for personal judgment against Gardels 
for the amount of such deficiency. Gardels resisted this 
motion upon the grounds that the real estate described 
in the petition of the plai ntiffs filed in the district court 
was not the real estate which he had contracted to pur
chase of them, and that the district court was without 
jurisdiction to render a deficiency judgment in the case.  
The district court denied the motion of the plaintiffs be
low for a deficiency judgment, and to reverse this action 
Kloke and others have prosecuted a petition in error.  

1. On the hearing of the proceeding for deficiency judg
ment the court permitted Gardels to offer testimony 
which tended to show that the real estate which he con
tracted to purchase of Kloke and others was not the real 
estate described by them in their petition in the suit 
brought to foreclose the real estate contract. This action 
of the district court was erroneous. Gardels had had his 
day in court as to that question. In the suit to foreclose 
the real estate contract the court had found and decreed 
that Gardels had entered into the contract with Kloke and 
others to purchase the identical real estate described in 
that decree. This decree remains in full force, and on 
the hearing of this proceeding for deficiency judgment 
neither of the parties were entitled to relitigate any ma
terial issue settled by that decree. The decree in that 
case finally determined that a contract existed between 
the parties here for the sale and purchase of. the real 
estate described in that decree. It determined the amount 
Gardels promised to pay therefor and the amount due to 
Kloke and others from him on such contract of purchase.  
If this decree was wrong, Gardels' remedy was to seek, in
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a proceeding brought for that purpose, a modification 
or correction of the decree. In Stover v. Tompkins, 34 
Neb., 465, a mortgagor conveyed his real estate to one 
Spanogle, and the latter conveyed it to one Stark, who, 
in consideration of the conveyance, assumed the payment 
of the mortgage debt. In a suit to foreclose the mortgage 
all these facts were alleged in the petition, and Stark 
demurred thereto. The district court overruled his de
murrer. He refused to plead further . and the court 
entered a decree finding the facts stated, and adjudging 
that after the sale of the mortgaged premises, if there 
should be a deficiency, Stark was personally liable there
for. After the sale of the mortgaged premises, and the 

confirmation thereof, the court rendered a personal judg
ment against Stark for such deficiency and he prosecuted 
error to this court to reverse that judgment. The court 

held that so long as the decree remained unreversed and 

unmodified Stark could not be heard in resistance of the 

motion for a deficiency judgment to set up any fact in 

defense thereto which existed when the original decree 

was obtained, and which fact could have been pleaded as 

a defense to the foreclosure action. In the case at bar 

the petition filed to foreclose the real estate contract 

charged that Gardels had entered into a contract with 

the plaintiffs in that case to purchase the real estate 

described in that petition; that he had refused to accept 

a conveyance therefor and make the payment promised 

and there was a certain sum due the plaintiffs therein 

from Gardels on such contract of purchase. Gardels, 

having been personally served with summons in the 

action, had an opportunity to appear in that case and 

traverse these material allegations of the petition. He 

did not appear and the court found the allegations to be 

true, and he cannot now in this proceeding again litigate 

the issues tendered by the petition in the foreclosure 

action, which issues were determined against him by 

the decree rendered therein. (Slater v. Skirving, 51 Neb., 

108.) The effect upon Gardels *of the decree rendered
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against him by default is precisely the same as if he had 
appeared in the action and litigated the issues tendered 
by the petition therein. (Northern Trust Co. v. Crystal 
Lake Cemetery Ass'n, 69 N. W. Rep. [Minn.], 708.) 
* 2. It is insisted by the defendant in error in support of 
the judgment of the district court that the latter was 
without jurisdiction to render a deficiency judgment, as 
the action out of which the alleged deficiency arose was 
one for the foreclosure of an executory contract for the 
sale of real estate. If the action of Kloke and others had 
been one at law for the recovery from Gardels of the 
unpaid purchase money on his contract it would never 
have occurred to any lawyer to question the jurisdiction 
of the district court. If Kloke and others had conveyed 
the real estate to Gardels at the time of making the 
executory contract and had taken back from him a 
formal real estate mortgage to secure the payment of the 
purchase money, no one would have ever successfully 
questioned the authority of the district court to enter a 
decree forclosing the mortgage and to render a personal 
judgment against Gardels for a deficiency, had there 
been one. It is probably true that an executory contract 
for the sale of real estate is not a mortgage within the 
meaning of section 847 of the Code, which confers author
ity upon the district courts to render a personal judg
ment against the parties liable therefor for the amount 
remaining due the mortgagee after the sale of the mort
gaged premises. But there is in this state but one form 
of action, namely, a civil action; and the differences be
tween actions at law and actions in equity, so far as the 
form of such actions is concerned, are abolished by the 
Code, and the district courts, both by statute and the 
constitution, are invested with general legal and equita
ble jurisdiction. The district court, then, was not with
out jurisdiction to render the deficiency judgment asked 
for in this case simply because the deficiency grew out of 
an executory contract for the sale of real estate which 
had been foreclosed as a mortgage. It may be that
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Kloke and others were under the necessity of filing a 

petition as in a suit at law for the recovery of the de
ficiency which they claim to be due them. It may be 
that Gardels should have been given an opportunity to 
answer as in other actions at law; that issues should 
have been framed and tried to a jury; and had all this 
been done certainly it would not be claimed that the 
district court was without jurisdiction to enter a judg
ment for the deficiency found by such jury. Now in the 
case at bar, in addition to a motion for a deficiency judg
ment and a notice served upon Gardels to show cause 
why such deficiency judgment should not be rendered, it 
appears from the record that Kloke and others filed a 
formal petition reciting the proceedings to foreclose the 
land contract, the decree rendered therein, the sale of 
the premises, and the application of the proceeds to the 
amount found due by the decree, and the amount remain
ing due them after such application of the proceeds of 
sale, and prayed for judgment against Gardels for such 
deficiency. To this petition Gardels appeared and filed 
an answer, and then an amended answer. To this a 
reply was filed by Kloke and others and a trial had to 
the court without a jury, neither party demanding one.  
How, then, can it be said that the district court was with
out jurisdiction of the subject-niatter of this proceeding 
for deficiency judgment? It was held by the supreme 
court of Kentucky in January v. January, 18 Am. Dec., 
211, that the district court sitting in equity was invested 
with jurisdiction to enter a personal judgment for the 
amount that remained unpaid to the vendor after fore
closing an executory contract for the sale of real estate 
as a mortgage. We do not decide in this case whether 
a district court which has foreclosed an executory con
tract for the sale of real estate as a mortgage, and caused 

the premises to be sold and the proceeds applied towards 

the payment of the amount found due, may in that action 

and as a court of equity, without further pleadings, ren
der a personal judgment against the parties liable for the
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deficiency. But we do decide in this case that the dis
trict court had unquestioned jurisdiction to entertain 
the proceeding as instituted herein for the deficiency 
judgment and itself try the issues and render the judg
ment for deficiency without a jury, as neither party de
manded one; and we further hold that in such a proceed
ing no material issue determined by the decree in the 
original action can be relitigated. The judgment of the 
district court is reversed and the cause remanded.  

REVERSED AND REMANDED.  

HENRY WESTERMAN V. GEORGE W. SHEPPARD ET AL.  

FILED JUNE 15, 1897. No. 737L 

1. Evidence: ATTESTATION OF RECORD OF JUDICIAL SALE. Where a ma
terial issue on trial is whether certain real estate situate in a sister 
state has been sold at judicial sale therein, a copy of the return of 
the sheriff to the execution, showing such sale, is incompetent to 
prove such Issue, unless such return is attested by the clerk and 
seal of the court to which the return was made, and accompanied 
by the certificate of a judge, chief justice, or presiding magistrate 
of said court that such attestation is in due form of law. (Code of 
Civil Procedure, sec. 414.) 

2. Directing Verdict. Pleadings and evidence reviewed, and held that 
the district court correctly directed a verdict for the defendant.  

ERROR from the district court of Franklin county.  
Tried below before BEALL, J. Affirmed.  

E. A. Fletcher, for plaintiff in error.  

James McNeny, contra.  

RAGAN, C.  

This is a proceeding in error brought here by Henry 
Westerman to review a judgment of the district court of 
Franklin county dismissing an action brought therein
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by him against George W. Sheppard and James P. A.  
Black.  

The substance of Westerman's petition in the district 
court is that one H. C. Floniers had brought suit in the 

district court of Smith county, Kansas, to foreclose a 
first mortgage which he held upon certain real estate in 
that county; that Westerman had a mortgage upon said 
land which was a second lien thereon; that said land was 
of the value of both said mortgage liens; that Sheppard 
& Black were attorneys and counselors at law; that they 
entered into a contract with him, Westerman, in and 
by which they agreed to obtain for him a decree estab
lishing his mortgage as a second lien upon said land by 
appearing in the said foreclosure action brought by 
Floniers and filing an answer or cross-petition therein; 
and that as a part of such employment Sheppard & Black 
agreed to notify him, Westerman, on what date such real 
estate should be sold to satisfy the decree which Floniers 
might obtain against said land; and that Sheppard & 
Black neglected to notify him of the date of said sale; 

that the real estate on which he held a mortgage was 
sold at judicial sale to satisfy the decree finally obtained 
by Floniers against the same, and the proceeds of such 

sale were only sufficient to satisfy the lien of Floniers 
thereon, and that he, Westerman, was by the said fail

ure of Sheppard & Black deprived of an opportunity to 
be present at said sale and bid on said real estate, and 
had lost his lien thereon, to his damage in the amount 
of his said lien. To this petition Sheppard & Black 
answered admitting that they were attorneys and coun
aelors at law and denied every other allegation in the 

petition. The evidence on behalf of Westerman tended 

to show that Sheppard & Black entered into the con

tract pleaded and neglected to notify Westerman of the 
date of the judicial sale on which he held the second 
mortgage. For the purpose of showing that his second 
mortgage had been reduced to a decree and declared to 

be a second lien upon the land in Kansas, Westerman
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offered in evidence what purports to be a duly attested 
copy of a decree of the district court of Smith county, 
Kansas. This decree purports to be one rendered in a 
case wherein Adelaide E. Griswold was plaintiff and 
Amos G. Emery and others were defendants, and it finds 
and adjudges that said Griswold had a first lien upon 
the real estate described therein for the sum of $480, and 
that Westerman had a second lien upon that real estate.  
It is obvious that this decree was irrelevant under the 
issues. The petition of Westerman did not describe the 
real estate upon which he claimed to have a second mort
gage, but he alleged that his mortgage was a second lien 
upon the land involved in the suit pending in Smith 
county, Kansas, wherein H. C. Floniers was plaintiff.  
No application was made by Westerman for leave to 
amend his petition, nor did he make any attempt on the 
trial to show that the lien which Sheppard & Black were 
employed to foreclose was the lien established in the de
cree of Griswold against Emery.  

For the purpose of proving that the land on which he 
had a second mortgage lien had been sold at judicial sale, 
and for a sum only sufficient to discharge the first lien 
thereon, and that he had been thereby deprived of his 
second lien upon said land, Westerman offered in evi
dence a paper marked "Sheriff's Return," and signed by 
one McElhone, "Sheriff, Smith county, Kansas." This 
paper recites: "Received this writ this 5th day of April, 
'92." The officer then recites that, according to the com
mand of the writ, he proceeded to appraise, advertise, 
and sell certain real estate, being the property of Amos 
G. Emery, and that he sold the real estate to one Scott 
Rice for the sum of $590. This paper was not offered as 
a part of the authenticated judgment from the district 
court of Smith county, Kansas, hereinbefore alluded to.  
The court excluded this paper from evidence, and cor
rectly so, because section 414 of the Code of Civil Pro
cedure provides that the judicial record of a sister state 
may be proved by the attestation of the clerk and the
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seal of the court annexed, if there be a seal, together with 
a certificate of a judge, chief justice, or presiding magis
trate that the attestation is in due form of law. The 
paper alluded to is attested by the clerk of the court of 
Smith county, Kansas, under the seal of said court, but 
there is no certificate of a judge, chief justice, or presiding 
magistrate that the attestation of the clerk to said paper 
is in due form of law. This paper was the only evidence 
offered by Westerman for the purpose of showing that 
the land upon which he had a second lien had been sold 
at judicial sale and a sum realized therefrom sufficient 
only to discharge the lien upon said land. To entitle 
Westerman to recover in this action it was not sufficient 
for him to prove the contract of Sheppard & Black to 
notify him of the date of the judicial sale and that they 
had failed to do so, but it was incumbent upon him to 
prove, under the issues made by the petition and answer, 
that the land upon which he had a second lien had been 
sold at a judicial sale. Since the only evidence he offered 
to prove that was incompetent as well as irrelevant the 
court did not err in directing the jury to return a verdict 
for the defendants, and its judgment is 

AFFIRMED.  

NEW KENTUCKY COAL COMPANY V. UNION PACIFIC RAIL

WAY COMPANY.  

FILED JUNE 15, 1897. No. 7382.  

1. Depositions: AUTHENTICATION. Unless the annexed certificate of the 
officer before whom the deposition of a witness has been taken 
affirmatively shows that the deposition of such witness was writ
ten in the presence of such officer it is incompetent evidence.  
(Code of Civil Procedure, secs. 380, 385.) 

2. - : - : REVIEw. It is reversible error to overrule a motion 
to suppress such a deposition and permit it to be read to the jury 
when it tends to support the contention of the party offering it as 
to a material issue.
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ERROR from the district court of Douglas county.  
Tried below before OGDEN, J. Reversed.  

Smith & Sheehan, for plaintiff in error.  

Rich & Sears, contra.  

RAGAN, C.  

In the district court of Douglas county the Union 
Pacific Railway Company, hereinafter called the Railway 
Company, sued the New Kentucky Coal Company, here
inafter called the Coal Company, to recover a sum of 
money which the Railway Company alleged the Coal Com
pany had received for its, the Railway Company's, use.  
The Railway Company had a verdict and judgment, and 
the Coal Company prosecutes to this court a petition in 
error.  

The only assignments of error which we find it neces
sary to notice are based on the action of the district court 
in refusing to suppress the deposition of one M. H.  
Walker and permitting said deposition, over the objec
tion of the Coal Company, to be read in evidence to the 
jury in behalf of the Railway Company. The theory of 
the Railway Company's case is that in the autumn of 
1890 there existed in the state of Illinois a corporation 
known as the New Kentucky Coal and Dock Company, 
hereinafter called the Dock Company, having a manag
ing agent in Omaha, Nebraska; that at said time the 
Dock Company caused to be shipped from St. Louis, Mis
souri, to the firm of Havens & Co., in the city of Omaha, 
two cars of coal; that the Railway Company transported 
these two cars of coal from Council Bluffs, Iowa, to the 
city of Omaha, there tendered them to Havens & Co., and 
they refused to accept the coal; that thereupon the Dock 
Company sold the coal to a firm doing business under the 
name of Moneack & Co., in Omaha, and instructed the 
Railway Company to deliver the coal to that firm, and 
that it, the Dock Company, would pay the Railway Com-
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pany's freight charges; that subsequently the Dock 
Company collected the freight charges from Moneack & 
Co., and then failed or went out of business, and the Coal 
Company succeeded the Dock Company, took its assets, 
and assumed its liabilities, among which were the freight 
charges on the coal transported by the Railway Com
pany from Council Bluffs to Omaha and delivered to 
Moneack & Co. under the orders of the Dock Company.  
The Railway Company served a notice upon the Coal 
Company and took the deposition of M. H. Walker, who 
was vice president of the Coal Company, and resided in 
the city of Chicago. This is the deposition which the 
Coal Company claims the district court erred in not sup
pressing. Section 380 of the Code of Civil Procedure 
provides: "The deposition shall be written in the pres
ence of the officer taking the same, either by the 
officer, the witness, or some disinterested person, and sub
scribed by the witness;" and section 385 of said Code pro
vides that the officer taking the deposition shall annex 
thereto his certificate showing "that the deposition was 
reduced to writing by some proper person [naming him], 
and that the deposition was written and subscribed in 
the presence of the officer certifying thereto." The de
position of Walker was taken before one Wilber, a notary 
public, and he certified that the deposition subscribed 
by Walker "was reduced to writing by Flo E. Philbrick, 
stenographer, and in the presence of the witness, and was 
subscribed by the said witness in my presence, and 
* * * that I am not counsel, attorney, or relative of 
either party, or otherwise interested in the event of this 
suit." It will be observed that it does not appear from 
the certificate of the notary public that the deposition of 
Walker was reduced to writing by Philbrick in the pres
ence of the notary public. It follows that the court erred 
in not suppressing the deposition. Was this action of 
the court prejudicial? The testimony of Walker tended 
to show-and was practically the only testimony to that 
point-that the Coal Company was the successor of the 
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Dock Company, and had taken the assets and assumed 
the liabilities of the latter. Without this testimony the 
finding of the jury would be unsupported by the evidence.  
We conclude, therefore, that the court erred in not sup
pressing the deposition, and that its action in the prem
ises was prejudicial, erroneous, and that its judgment 
must be and is accordingly reversed.  

REVERSED AND REMANDED.  

ALEXANDER MCCLINTOCK ET AL. V. STATE BANK OF 

TABLE ROCK.  

FIED JUNE 15, 1897. No. 7353.  

1. Depositions: CAPTIONS. The caption of a deposition may be read in 
connection with the certificate at the end thereof for the purpose 
of determining whether the deposition discloses that it was taken 
at the time and place and before the officer mentioned in the 
notice.  

2. Alteration of Instruments: BURDEN OF PROOF. Where the defense 
to a suit on a promissory note is that the same had been mate
rially altered after its execution and delivery,-the note itself not 
disclosing any evidence of such alteration,-the burden of proof is 
upon the party alleging such alteration to establish the same by a 
preponderance of the evidence.  

ERROR from the district court of Pawnee county.  
Tried below before BABCOCK, J. Affirmed.  

Indsay & Raper, for plaintiffs in error.  

Story & Story, contra.  

RAGAN, C.  

Suit by an indorsee of a promissory note against the 
makers. Defense that the note, after execution and de
livery, without the knowledge and consent of the makers, 
was materially altered by inserting in blanks therein the
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figures "10" and the word "date," making the note, which 
drew no interest when executed, draw interest at the rate 
of ten per cent per annum from date. Verdict and judg
ment for the indorsee, and the makers prosecute error.  

1. The first assignment is that the court erred in not 

suppressing certain depositions taken and read on the 
trial in behalf of the plaintiff below. By the notice to 

take depositions served on the defendants below they 

were informed that, at a certain time and place, the de
positions of certain named witnesses would be taken 

before A. M. Keyes, a notary public of Furnas county, 
Nebraska. It is now insisted that the certificate of Keyes 

attached to the depositions taken does not disclose that 

he was a notary public of said county and state, and that 

the certificate does not show in what county or state he 

was holding and exercising the office of notary public.  
This assignment of error is entirely, without merit. At 
the end of the depositions is the following: 

"I, A. M. Keyes, a notary public, duly appointed, * * 
do hereby certify * * * that the depositions * * 
subscribed as above set forth * * * were reduced to 
writing by me, and in the presence of the witnesses re

spectively, and were respectively subscribed by the sai(d 
witnesses in my presence, and were taken at the office of 

A. M. Keyes, attorney at law, in the city of Cambridge, 
Furnas county, Nebraska, at the time and the place and 

annexed notice specified. * * * 
"In testimony whereof, I have hereunto set my hand 

and official seal, at Cambridge, Furnas county, Nebraska, 
this 24th day of October, 1893.  

"[SEAL.] A. M. KEYES, Notary Public.  

"A. M. Keyes' notarial seal. Commission expires No

vember 15th, 1899. Furnas county, Nebraska." 
We think this certificate shows that the depositions 

objected to were taken before A. M. Keyes, a notary 

public in and for Furnas county, Nebraska; and in addi

tion to this recital at the end of the depositions, the cap
tion to the depositions, after setting out the title of the
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case in which the depositions were to be read, recites: 
"Depositions taken of sundry witnesses before me, a 
notary public duly appointed * * * and residing in 
the county of Furnas, state of Nebraska, etc." We think 
this caption should be read in connection with what is 
denominated "certificate," at the end of the depositions 
for the purpose of determining whether the depositions 
disclosed that they were taken at the time and place and 
before the officer mentioned in the notice served.  

2. Another objection urged against the depositions is 
that, while they disclose when the taking of testimony 
began, they do not disclose when, if ever, the taking of the 
depositions was finished. This objection is also without 
merit. The defendants below were notified that the 
depositions would be taken on Tuesday, the 24th day of 
October, 1893. The officer who took the depositions cer
Iifies that on that day, at the place mentioned in the 
notice, and before the officer mentioned in the notice, and 
between the hours specified in the notice, he took the 
depositions of the witnesses named. It is true that he 
does not certify at what hour in the day he began taking 
the testimony, nor at what hour he closed, but it was not 
necessary that he should so certify, and it does not appear 
that any of the depositions were taken at any other time 
than on the said 24th of October.  

3. The third assignment of error is that the court erred 
in instructing the jury as follows: "The court instructs 
the jury that if the note in controversy on its face does 
not show any evidence of having been altered as charged 
by defendants in their answer, then the burden of proof 
is upon the defendants to show such alteration by a pre
ponderance of the testimony." The court did not err in 
giving this instruction. The note in suit did not bear 
upon its face any evidence whatever of having ev6r been 
altered. The defense, and the only defense interposed 
by the defendants to the action, was the alleged altera
tion of the note. Whether such alteration had been 
made, when, and by whom, and with what motive, were
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questions of fact for the jury, and the burden of showing 
that the alteration had been made as alleged was upon 
the defendants. (Odell v. Gallup, 17 N. W. Rep. [Ia.], 
502; Dorsey v. Conrad, 49 Neb., 443.) 

There are no other errors assigned which require con
sideration. The judgment of the district court is right 
and is 

AFFIRMED.  

ALEXANDER LEDERER ET AL., APPELLEES, V. UNION SAY

INGS BANK OF LINCOLN, APPELLANT.  

FILED JUNE 15, 1897. No. 7338.  

1. Ruling on Demurrer: WAIVER OF ERROR. A defendant by answer
ing over waives error in overruling his demurrer to a petition for 
defect of parties.  

2. Pleading: LAw AND EQUITY. The Code recognizing no distinction of 
form between actions at law and suits in equity, the objection that 
a petition praying equitable relief states a case for a legal remedy, 
cannot be raised by general demurrer.  

3. - : - : TRUSTS. A petition which states facts showing that 
plaintiff is the equitable owner of a judgment in favor of another, 
and asking that a trust be declared, states a case for equitable 
relief.  

4. Negotiable Instruments: INDORSEMENT: PRINc1PAL AND AGENT: RES 
JUDICATA: TRUSTS. The plaintiffs held two notes made by W., 
who died. On learning of his death they sent to M. one of the 
notes indorsed to M. "for collection and account" of plaintiffs.  
They sent a copy of the other note without indorsement. M.'s in
structions were to present the notes for allowance as claims 
against W.'s estate. M., however, presented a claim in his own 
name, including these two notes, with several other items. The 
claim had attached thereto a copy of the note bearing the restrict
ive indorsement. It did not describe the other note in terms. M.  
then represented to a bank that he had paid a number of claims 
against W.'s estate which he did not wish longer to carry, and 
asked the bank to carry them. The bank investigated far enough 
to learn that M. had presented a claim to the amount he stated, 
but did not examine the claim itself. It then took a note for the 
amount of the claims made by the administratrix to M. and in
dorsed by M. to the bank, and advanced M. the money, none of
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which was paid to the plaintiffs. Thereafter M.'s claim was al
lowed and M. assigned the judgment therefor to the bank. In an 
action by the plaintiffs to declare a trust in their favor to that por
tion of the judgment representing their notes, held (1) that the 
bank was charged with notice of the want of ownership in M.; (2) 
that M.'s acts and representations In dealing with the bank were 
not within the scope of his real or apparent authority as agent of 
plaintiffs; (3) that the allowance of the claim to M. was not an 
adjudication binding on plaintiffs that M. owned the claims; (4) 
that plaintiffs were entitled to have a trust declared in their favor 
as against the bank.  

APPEAL from the district court of Lancaster county.  
Heard below before HALL, J. Affirmed.  

Brown & Lecse, for appellant.  

Pound & Burr, contra.  

IRVINE, C.  

This was an action brought by Lederer & Strauss, a 
copartnership doing business in Des Moines, Iowa, and 
the State Savings Bank of Des Moines, against the Union 
Savings Bank of Lincoln, Nebraska, the object being to 
declare a trust on behalf of the plaintiffs as against the 
defendant for a portion of a judgment in favor of one 
Louie Meyer, and by Meyer assigned to the defendant.  
There was a decree for the plaintiffs, and the defendant 
appeals. The defendant demurred to the petition on the 
gTrounds, first, that there was a defect of parties defend
ant, and second, that the petition did not state facts suf
ficient to constitute a cause of action. The first ground 
of demurrer was based on the fact that Louie Meyer was 
not made a party defendant. It is provided by the Code 
that the defendant may demur to the petition when it 
appears on its face "that there is a defect of parties 
plaintiff or defendant." (Code of Civil Procedure, sec. 94.) 
Also, that "When any of the defects enumerated in sec
tion 94 do not appear upon the face of the petition, the 
objection may be taken by answer; and if no objection be 
taken either by demurrer or answer, the defendant shall
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be deemed to have waived the same, except only the ob
jection to the jurisdiction of the court, and that the peti
tion does not state facts sufficient to constitute a cause 
of action." (Sec. 96.) It has frequently been held that 
in order to preserve the right to have a ruling on demur
rer reviewed, the party seeking the review must stand 
on his pleading or demurrer, and if he pleads over by 
amendment, answer, or reply, the error, if any, is waived.  
(Mills v. Miller, 2 Neb., 299; Pottinger v. Garrison, 3 Neb., 
221; Harral v. Gray, 10 Neb., 186; Dorrington v. Minnick, 
15 Neb., 397; Buck v. Reed, 27 Neb., 67.) While the objec
tion that the petition does not state a cause of action may 
be interposed at any time, and the judgment of the dis
trict court thereon reviewed, this is because section 96 
of the Code provides that that defect is not waived by 
failure to demur. The ruling in such case which is sub
ject to review is that on the objection subsequently inter

posed, and not merely the ruling on the demurrer. The 
defect complained of was that Louie Meyer was not a 

party to the action. If he were a necessary party this 
fact was disclosed by the petition itself, and the defect 

was waived by answering over. The ground of the gen
eral demurrer was that it did not appear from the face 

of the petition that plaintiffs had not an adequate remedy 
in an action at law. Under the Code this objection goes 
at most to the form of the prayer of the petition. The 

plain object of the suit was to declare a trust, a subject 
of equitable cognizance. But aside from this, if the peti
tion stated a cause of action a demurrer would not lie 

merely because the prayer sought equitable relief instead 

of a judgment at law. That question would arise on the 

application for a jury trial, and no such application was 

made.  
The remaining questions go to the merits of the case.  

One John H. Witte executed two notes,-one for $200, 
payable to the order of Lederer & Strauss; the other 

for $400, payable to the order of Louie Meyer. The latter 

note was sold by Louie Meyer to the plaintiff, the State
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Savings Bank of Des Moines. Witte died. The plaint
iffs being informed of the fact, Lederer & Strauss sent a 
copy of the note they held to Louie Meyer with instruc
tions to present a claim against the estate therefor. The 
State Savings Bank indorsed its note "Pay L. Meyer, or 
order, for collection, account of State Savings Bank, Des 
Moines, Iowa," and sent the original note, so indorsed, to 
Meyer. Meyer, instead of presenting the claims on be
half of the owners of the paper, presented a claim in his 
own name embracing several other notes, and items of 
another character. The account presented did not de
scribe the notes except by amount and date; but attached 
to the claim were copies of several notes, including the 
$400 note, and disclosing its indorsement to the State 
Savings Bank, and the restrictive indorsement to Meyer 
for collection. Thereafter Meyer represented to Mr. Im
hoff, the cashier of the defendant bank, that claims 
existed against the estate of Witte, that he had paid 
them, that he had presented them for allowance, and 
asked the bank to advance money to reimburse him. The 
bank thereupon took a note made by the administratrix 
of the estate, for the amount of the claims, payable to 
the order of Meyer, and indorsed by Meyer to the bank, 
and advanced to Meyer the amount of the note upon his 
promise to assign to the bank the judgment for the claims 
as soon as it should be procured. Prior to doing so Mr.  
Imhoff examined the records of the county court far 
enough to ascertain that Meyer had presented such 
claims. But he did not examine the claim itself, or the 
documents attached thereto. He was presented, however, 
with a statement of the items of claims, accompanied by 
a certificate by the administratrix that they were just and 
correct. Judgment was thereafter rendered by the 
county court allowing Meyer's claims, including the two 
notes in controversy, and some months thereafter Meyer 
assigned this judgment to the bank.  

On the facts presented we think the findings and decree 
of the district court in favor of plaintiffs were correct. If
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Imhoff had examined the claim itself, he would have 

found that it set forth a copy of the $400 note, together 

with the indorsement disclosing that no title thereto had 

passed to Meyer, but that it had come into his possession 

under a restrictive indorsement authorizing him merely 

to collect the note on account of the State Savings Bank.  

He would not have found the note to Lederer & Strauss, 

or any copy thereof; but having found the $400 note in

cluded in the claim, and on its face not belonging to 

Meyer, he would at least be put on inquiry to ascertain 

what that note was, to whom payable, and by whom 

owned. Furthermore, the testinony shows, and the court 

finds, that before advancing the money Meyer stated to 

Imhoff that he, Meyer, did not claim as the original 

owner, but by some means of subrogation. An inquiry 

as to the $200 note, based on this information, would have 

disclosed that it had never been indorsed to Meyer, or any 

other person, and was still held by Lederer & Strauss, 

the payees. It is contended that the plaintiffs had con

stituted Meyer their agent, and that they are bound by 

his acts and representations. But his agency was a lim

ited agency for the purpose of collecting the notes, or at 

least of presenting them for allowance as claims against 

the estate. He had no agency, real or apparent, to sell 

them, to sue them in his own name, or to assign the 

claim. His acts in procuring the loan, or making the 

attempted sale to the defendant, were wholly beyond the 

scope of his authority, and either on his own account or 

on that of the administratrix. They were not performed 

as agent for the plaintiffs, and he did not, in his transac

tions with Mr. Imhoff, pretend to represent the plaintiffs, 
so that in no event can an estoppel arise on that ground.  

It is also contended that the allowance of the claim 

by the county court constituted an adjudication in favor 

of Meyer's ownership. This may be true as between 

Meyer and the administratrix, the parties to the proceed

ing, but the plaintiffs were not parties. If Meyer had not 

assigned the judgment there can be no doubt that the
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plaintiffs could hold him as trustee to the extent of their 
claim; and holding as we do, that the defendant was 
charged with notice of Meyer's relations to the plaintiffs 
and of his want of ownership, it becomes unnecessary to 
consider whether, under other circumstances, the as
signee might obtain a better right than Meyer himself 
possessed.  

AFFIRMED.  

JENNIE T. SHEWELL, APPELLEE, V. CITY Or NEBRASKA 
CITY ET AL., APPELLANTS.  

FILED JUNE 15, 1897. No. 8180.  

Review: ABSTRACT. In a case submitted on an agreed printed abstract 
under rule 2, the court will not look beyond the abstract, and if It 
appears from that abstract that evidence was introduced, the na
ture of Which is not disclosed, it will be presumed to have been 
of such a character as to sustain the finding of the district court.  

APPEAL from the district court of Otoe county. Heard 
below before CITAPMAN, J. Affirmed.  

C. W. Seymour, for appellants.  

John C. Watson, contra.  

IRVINE, C.  

This was an action by Mrs. Sheivell against the city of 
Nebraska City to restrain the latter from grading a side
walk abutting the premises of plaintiff. The case is sub
mitted on an agreed printed abstract under rule No. 2.  
The district court found generally for the plaintiff and 
granted the injunction. The plaintiff in her petition 
alleged, among other things, that there had been no ap
praisement of damages prior to the attempted action of 
the city in actually lowering the grade of the sidewalk.  
The answer pleads an appraisement and an award by the
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appraisers confirmed by the council, that no damages 
were sustained. In a case submitted in this manner we 
cannot look beyond the printed abstract. (Closson v.  
Rohman, 50 Neb., 323.) The abstract discloses that on the 
issue referred to certain documents with relation to an 
appraisement were offered in evidence; but the docu
ments themselves do not appear. Theie is, also, certain 
parol testimony to the effect that there was an appraise
ment, but this was certainly incompetent for the purpose 
of showing the validity of such appraisement. The 
power to grade streets is conferred on cities of the class 
of Nebraska City by chapter 13a, article 2, section 68, 
Compiled Statutes, which contains the following proviso: 
"That no street, avenue, alley, or lane shall be so graded 
until the damages to property owners, if any, shall be as
certained by three disinterested freeholders, to be ap
pointed by the mayor and council, and the proceedings 
to be the same in all respects as in this act provided for 
in cases of change of grade." The general power of the 
city to grade or change the grade of a street, including 
the sidewalk space, on so ascertaining and paying the 
damages to property owners cannot be questioned, but 
the want of power to do so until such damages are ascer
tained and paid is equally clear. The fact of the ap
praisement being in issue, and the abstract not disclosing 
the evidence on that issue, we must presume that it was 
of such a character as to warrant the finding and judg
ment of the district court; that is, that it disclosed that 
the attempted appraisement was void.  

AFFIRMED.
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Denman v. Chicago, B. & Q. R. Co.  

L. B. DENMAN V. CHICAGO, BURLINGTON & QUINCY RAIL
ROAD COMPANY.  

FILED JuNE 15, 1897. No. 7395.  

1. Limitation of Actions: CONTRACTS. The period of limitations for 
an action on a written contract Is five years.  

2. Carriers of Goods: CONTRACTS OF SHIPMENT: BREACH: REMEDIES.  
One with whom a carrier has made a contract for transporting 
his goods, may, in case of breach, elect to sue for damages for 
failure to perform the public duties of a carrier, or he may waive 
the tort and sue for breach of the special contract.  

3. - : - : TIME. A contract of carriage which contains no 
Specified time for performance, implies, as one of its terms, per
formance within a reasonable time, and an action may be main
tained on the contract for unreasonable delay in performance.  

4. - : - : - : PLEADING. A petition which alleges what is 
the reasonable and usual time for transporting goods and that the 
goods were not transported in that time but were unreasonably 
delayed, states in that respect a cause of action. Justifiable delay 
beyond the usual and ordinarily reasonable time is matter of de
fense.  

5. - : - : ACTION FOR BREACH. An action to recover for 
breach of contract of carriage is not for a liability created by 
statute within the meaning of section 11, Code of Civil Procedure, 
because of the duties imposed on railroad companies by chapter 
16, section 111, Compiled Statutes.  

ERROR from the district court of Saunders county.  
Tried below before WHEELER, J. Reversed.  

Clark & Allen and Good & Good, for plaintiff in error.  

J. W. Deweese, A. G. Greenlee, and F. E. Bishop, contra.  

IRVINE, C.  

This was an action by Denman against the railroad 
company to recover for loss suffered by reason of delay 
in the transportation of certain cattle for the plaintiff.  
The suit was originally brought in the county court, ap
parently against the Burlington & Missouri River Rail
road in Nebraska. An amended petition was filed against
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the defendant company, which appeared to the action.  
This amended petition was filed December 9, 1892, which 
date we must accept as that of the commencement 
of the action against this defendant. The cause was 
appealed to the district court, and the petition there filed 
discloses on its face that the cause of action accrued in 
April, 1888. At the commencement of the trial the de
fendant objected to the introduction of any evidence 
because the petition did not state a cause of action, be
cause it disclosed that the cause of action did not accrue 
within four years, and for another reason going solely to 
the measure of damages and clearly not available as 
defeating the action altogether. The court sustained the 
objection and directed a verdict for the defendant. The 
question presented is whether the action, as stated in the 
petition, is for breach of a written contract or whether it 
is for a statutory liability or in tort. If the former, the 
period of limitations is five years, and the action was not 
barred. (Code of Civil Procedure, sec. 10.) If the latter, 
the period is four years, and the action was barred.  
(Code of Civil Procedure, sec. 11.) 

The petition alleges that on the 31st day of March, 
1888, the plaintiff made a contract in writing with the 
defendant wherein the defendant agreed to transport 100 
cattle for plaintiff from South Omaha to Chicago; that 
the defendant received the cattle on that date for trans
portation; that the usual, ordinary, and reasonable time 
required for transportation was from twenty-four to 
thirty-six hours; that the defendant, in violation of its 

contrat, "unreasonably and negligently delayed the 
transportation of said cattle * * * and did not de
liver said cattle at, Chicago until the 4th day of April, 
1888, and more than forty-eight hours after the time when 

said cattle should have been delivered at Chicago in the 
usual and customary course of transportation." This is 

followed by allegations of special damages. The writ

ten contract referred to is attached to and made a part 
of the petition and contains the following: "And in con-
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sideration of free transportation for - persons given 
by the railroad, such persons to accompany the stock, 
it is agreed that the cars containing the stock are in sole 
charge of such person or his agents, for the purpose of 
attention and protection to the stock while in transit, and 
the company assumes no responsibility for safety of stock 
in charge of the shippers or his agents, whether from 
theft or cold, jumping from car, injury in loading or un
loading, injury which stock may do to themselves, or 
which may arise from the reasonable delay of trains, or 
from any other cause except those occurring by reason of 
gross negligence of the company." This was signed by 
both parties. Certainly, so far as it is in the power of 
the pleader under the Code to select his form of action, 
this petition counts in contract and not in tort. But it 
is said that the question must be determined by the sub
stance of the petition and not by the form of words em
ployed. True; but one with whom a carrier has made 
a contract to transport his goods has his election in case 
of breach to sue either for damages for failure to observe 
the public duty enjoined on the carrier, or to waive the 
tort and sue for breach of the special contract. The 
plaintiff clearly elected to pursue the latter course, and 
if there should prove to be any difference in the liability 
of the carrier in the two cases, in the rules of evidence 
or in the measure of damages, the plaintiff would be 
bound by his election and confined to those rules govern
ing cases ex contractu. The case was pleaded as one of 
breach of a written contract and did not appear on the 
face of the petition to be barred.  

It is contended, however, that, viewed as an action ew 
contractu, the contract alleged does not specify any time 
for performance, and the petition therefore states no 
cause of action. The law of the state is a part of every 
contract, and a contract for the transportation of chat
tels, especially live stock, implies an agreement to trans
port within a reasonable time. A citation of cases would 
be futile. (See, however, those cited in 2 Am. & Eng.
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Ency. of Law, 841, and 3 Am. & Eng. Ency. of Law, 16c.) 
Moreover, the special contract expressly provided that the 
carrier should not be liable for damages arising from 
"reasonable delay of trains." This implies as strongly 
as if expressed in words a liability for unreasonable 
delay. The petition alleges that the reasonable time for 
transportation was from twenty-four to thirty-six hours; 
that these cattle were "unreasonably and negligently" 
delayed, and that they were shipped March 31st and not 
delivered until April 4th. Perhaps there might be a 
reasonable delay from storms, floods, or similar causes 
beyond the ordinary time, but this would be a matter of 
defense. Plaintiff was not compelled to anticipate and 
negative all such defenses in his petition.  

Finally, it is urged that the action is on a liability 
created by statute and must, therefore, be brought within 
four years. The statute invoked is chapter 16, section 
Ill, Compiled Statutes, providing that "any railroad 
company receiving freight for transportation shall be 
entitled to the same rights and be subject to the same 
liabilities as common carriers." We take it that section 
11 of the Code, fixing the period of limitations for actions 
"upon a liability created by statute other than a for
feiture or a penalty," does not apply to every case where 
a party invokes a statutory provision to establish his 
right. The statute in question creates no specific liabil
ity. It merely declares the common law and fixes the 
status of a railroad as a common carrier. If it provided 
a special remedy, non-existent in the absence of statute, 
section 11 of the Code might apply.

REVERSED AND REMANDED.
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Hier v. Anheuser-Busch Brewing Association.  

BENNETT HIER v. ANHEUSER-BUSCH BREWING AssoCIA
TION.  

FILED JuNE 15, 1897. No. 7366.  

1. Appeal from County Court: BOND. The statutes requiring one who 
appeals from a judgment of the county court to give an under
taking as an essential prerequisite to the appeal, are valid and not 
In conflict with the constitution.  

2. - : - . The requirements that such undertaking shall be 
filed within 10 days from the rendition of judgment and shall- be 
approved by the county judge are mandatory, and the statutes are 
not satisfied by the tender of a bond in the district court at a 
later time.  

ERROR from the district court of Saline county.  
Tried below before HASTINGS, J. Affirmed.  

Fayette I. Foss, for plaintiff in error.  

Abbott & Abbott, contra.  

IRVINE, C.  

The Anheuser-Busch Brewing Association recovered a 
judgment against Hier in the county court of Saline 
county. Hier lodged a transcript in the district court, 
but gave no appeal bond. The brewing association filed 
a motion to strike the case from the docket because no 
appeal had been taken. This motion was sustained.  
Hier, by this proceeding, seeks to review the action of 
the district court in striking his appeal from the docket.  

It is provided by chapter 20, section 26, Compiled Stat
utes, that in civil actions either party may appeal from 
tJie judgment of the county court "in the same manner 
as provided by law in cases tried and determined by jus
tices of the peace. The amount of the bond or under
taking taken shall be double the amount of the judgment 
and costs, and shall be approved by the probate judge." 
By section 1006 et seq. of the Code of Civil Procedure
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appeals are provided for from judgments of justices of 
the peace to the district court, and by those sections it is 
required that an undertaking shall be filed within ten 
days from the rendition of judgment. It is contended by 
the plaintiff in error that these statutes are void in so far 
as they require an undertaking as a condition of an ap
peal. The particular constitutional provision which is 
invoked is section 17 of article 6, whereby it is provided 
that appeals to the district court from the judgments of 
county courts shall be allowed in all criminal cases on 
application of the defendant, and in all civil cases on 
application of either party. This does not mean, how
ever, that the constitution in itself operates as an appeal 
from every judgment of the county court. It is left to 
the legislature to provide the manner of taking an appeal, 
and the legislature has undoubtedly the power to provide 
such requirements and attach such conditions as are 
necessary to protect the adverse party. At the time the 
constitution was adopted the same statutes were in force, 
and in other states a bond was quite frequently required 
as a condition of perfecting an appeal. Such a require
nient does not restrict the right or deny it. It merely reg
ulates the manner of exercising the right. By section 24 
of the Bill of Rights the right to be heard in all civil cases 
in the court of last resort by appeal, error, or otherwise is 
secured to litigants, and as the only method of reaching 
the court of last resort to review a judgment of a justice of 
the peace is through the district court, the right to appeal 
from the judgment of a justice is as fully secured by the 
constitution as the right to appeal from the judgment of 
the county court. Yet, in many cases, this court has 
sustained the statute requiring an undertaking as a con
dition precedent to an appeal from the judgment of a 
justice of the peace. (See, for instance, Bell v. White Lake 
Lumber Co., 21 Neb., 525, Johnson v. Van Cleve, 23 Neb., 559, 
and School District v. Traver, 43 Neb., 524.) In the last 
case it is said: "The giving of the appeal bond is essen
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tial to confer jurisdiction of the cause upon the appellate 
tribunal." 

It is also contended that the statute offends that pro
vision of the constitution, section 19, article 6, which 
provides that all laws relating to courts shall be gen
eral and of uniform operation. This objection has no 
merit. The statute applies to all county courts and to 
all judgments thereof, and is general and of uniform 
operation. Nor does the statute violate section 13 of 
article 1, providing that all courts shall be open, and 
every person for any injury done him in his lands, goods, 
person, or reputation shall have a remedy by due course 
of law and justice administered without denial or delay.  
The county courts are open to all citizens on the same 
terms, and the right of appeal is conferred on all alike, 
subject to the same method of perfecting that appeal.  

The further objection that the statute is vicious, being 
in the nature of class legislation, is equally devoid of 
merit. As we have said before, it applies to all persons 
without distinction. The mere fact that some litigants 
may be so unfortunate as to be unable to procure sureties 
upon a bond does not, as is contended, render the statute 
objectionable as being in the interest of the wealthy 
classes. One who, through poverty, is unable to pay 
costs or attorney's fees is equally precluded from his 
remedies. But this is not by virtue of the statute; it is 
by virtue of his own unfortunate circumstances, which 
neither the legislature nor the constitution can control.  

When the motion was made to strike the case from the 
docket the plaintiff tendered an appeal bond in the dis
trict court and asked to have it there approved. The ten 
days within which he was permitted to file the bond had 
expired. He did not present it to the county judge, who 
is the only officer with authority to approve it. The cases 
already cited establish the principle that the statute re
quiring the giving of a bond is jurisdictional, both as 
regards the time of tendering the same and its approval.  
In Bell v. White Lake Lumber Co., supra, MAXWELL, J.,
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said: "The justice has no discretion in the matter, and it 
is his duty to refuse to approve such undertaking unless 
filed within the ten days." 

AFFIRMED.  

ESTERLY HARVESTING MACHINE COMPANY V. JOHN BERG.  

FILED JuNE 15, 1897. No. 7303.  

1. Allegata et Probata: REVIEw. A verdict will be set aside when not 
based on any evidence directed to the issues presented by the 
pleadings and submitted to the jury by the instructions. Allegata 
et probata must dgree.  

2. Trial: IssuEs: EVIDENCE. The rule that parties who voluntarily sub
mit to the introduction of irrelevant testimony and accept a ver
dict thereon, are precluded from thereafter urging that the evi
dence was irrelevant, does not apply to a case where the pleadings 
and the instructions of the court confined the jury to"a considera
tion of one issue when there was no evidence to support the ver
dict on that issue, although there was evidence which might have 
sustained a similar verdict had other questions or different issues 
been submitted to the jury.  

3. Deceit: FALSE REPRESENTATIONS: SALES. False representations, in 
order to found an action in the nature of deceit, must not consist 
merely of promises to be performed in the future, and generally 
not merely of expressions of opinion by a vendor as to the quality 
of his goods. They must be representations of known existing 
facts.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Reversed.  

Pound & Burr, for plaintiff in error.  

Boe hmer & Rummons, contra.  

IRVINE, C.  

Berg recovered, in the district court of Lancaster 
county, a judgment against the Esterly Harvesting Ma
chine Company, which the latter brings here for review 
by petition in error. The only question presented by the

VOL. 52] JANUARY TERM, 1897. 147



Esterly Harvesting Machine Co. v. Berg.  

briefs is the sufficiency of the evidence to sustain the 

verdict under the issues framed and the instructions of 

the court. A consideration of this question calls for an 

examination of the pleadings.  
The petition alleges that the Harvesting Machine Com

pany, which we shall hereafter style the defendant, as 

it appeared in the district court, was engaged in selling 

a machine called the "Esterly Self-Binder," and in 1891 

it attempted to sell such a machine to the plaintiff, and 

for that purpose "fraudulently represented, led and 

caused this plaintiff to believe that said machine was a 

good and new machine and would do good work in its 

line, and that the machine was equal to do, and would 

do, as good work as any ordinary machine of a similar 

kind;" that in truth and in fact the machine was of infer

ior quality, and was of no value in that it would not per

form the. work that it was designed to do; that, relying 

on said false representations, the plaintiff received the 

machine, and, finding it would not work, agents of the 

defendant represented that they would put the machine 

in good order, guaranteed that it would be of the best 

kind and would do good work, and that if it did not do 

so plaintiff need not pay therefor; and thereby procured 

the plaintiff to sign two promissory notes for the sum of 

$62.50 each, which, together with an old machine sur

rendered to the defendant, constituted the purchase price.  

The petition then avers that the defendant transferred 
said notes before maturity to an innocent holder, and 
that plaintiff was compelled to pay the same. It then 
pleads certain items of special damage, the considera
tion of which was by the court excluded from the jury, 
so that they ieed not be further mentioned. The answer 
contains two counts: The first is a general denial; the 
second count pleads a written contract for the sale of 
the machine, followed by a special contract of warranty 
not necessary to here set out, but in its general char
acted similar to contracts for agricultural machinery 
which have frequently been described in the reports of
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this court. It then pleads a full performance of the con
tract on defendant's part and a breach by the plaintiff of 
the requirements for the enforcement of the warranty.  
The reply admitted the warranty and denied the contract.  
The court, by its instructions, treated the case entirely 
on the theory of the petition as an action for damages for 
false representations, and instructed the jury affirma
tively that it was not an action for breach of warranty; 
that it was immaterial whether or not the contract of 
warranty had been complied with, and that the atten
tion of the jury must be confined to the issue in regard 
to the representations.  

The evidence tends to show that the plaintiff -called at 
the place of business of Koller & Newton, in Pleasant
dale, who seem to have been sales agents for the de
fendant, and there had some conversation about purchas
ing a machine. The following day a Mr. Lynch, an agent 
of the defendant, called at plaintiff's farm, and it would 
seem that the contract of sale was there entered into, 
but the notes and old machine were not then delivered.  
Thereafter the plaintiff obtained the machine from Koller 
& Newton, and took it to his farm. Mr. Hess, another 
agent of the defendant, came to the farm with Mr. Koller, 
and the machine was tried. It did not work properly.  
Some adjustments were made, but the defect was not 
remedied. Mr. Hess ascribed the failure of the machine 
to work to the undue moisture of the soil. Then followed 
the only representation, aside from the contract of war
ranty, which appears at all in the evidence prior to the 
execution of the contract. The plaintiff narrates it as 
follows: "Then Hess took out his pocketbook and drawed 
the notes, and says I, Mr. Hess, I ain't going to sign those 
notes, I want to see how the binder works first. Well, 
he says, I am perfectly satisfied that binder will give sat
isfaction when the ground is dry, and you will save us 
the trouble of coming back again if you will sign them 
notes, and if the binder don't give satisfaction, we will 
make it give satisfaction, he says." Twice again the
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plaintiff testifies to this conversation, ascribing to Mr.  
Hess in each instance the same language, and the plaint
iff's son gives precisely the same account of the transac
tion. There were subsequent conversations with agents 
of the defendant, but they were after the notes and old 
machine had been delivered, and therefore did not oper
ate as an inducement to the contract.  

Two principles are elementary: First, that a false rep
resentation to be actionable must not be a promise to be 
performed in the future, but the representation of an 
existing fact; and secondly, that in the absence of special 
peculiar circumstances one is not warranted in relying 
on an expression of opinion by a vendor with regard to 
the quality of his goods. The representation must be a 
statement of known fact, and generally not merely the 
expression of an opinion. (Cohn v. Brodhead, 51 Neb., 
834.) It will be observed that Hess merely said that he 
was satisfied that the machine would give satisfaction.  
He did not represent, as charged in the petition, that it 
was a new machine; that it was a good machine; that it 
was equal to and capable of doing as good work as any 
ordinary machine of a similar kind. He confined himself 
to expressing his opinion that it would give satisfaction, 
-presumably satisfaction to the plaintiff,-and this was 
followed by a promise to make it give satisfaction. In 
other words, we have here the vendor's opinion as to the 
future operation of the machine and his promise to, in 
the future, make the machine conform to the opinion then 
expressed. There can be no recovery in an action of 
deceit on such testimony. The plaintiff contends that 
the defendant having pleaded the warranty, and the evi
dence being of such a character as to show a breach of 
warranty, the verdict ought not to be set aside, defendant 
having voluntarily tendered that issue. But the warranty 
was pleaded as a defense, probably unnecessarily, but cer
tainly not in such a way as to transform the plaintiff's 
cause of action from one in the nature of deceit to one on 
a contract which the plaintiff denied. The plaintiff's
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theory was that the' contract was avoided; that he had 

surrendered the machine, and he was claiming no rights 

upon the contract. It is also contended that the facts 

justifying a recovery, and having been litigated without 

objection on the trial, it is now too late to insist that they 

were irrelevant to the issues. It is true that a great deal 

of testimony was received without objection tending to 

show a breach of warranty; but whether or not that evi

dence having gone in without objection, the case might 

have been determined thereon, the court did not take that 

view of it, and neither did either party. Neither party 

requested instructions on the theory of a breach of war

ranty. The court, in the. clearest terms, excluded that 

whole question from the jury, and the case is therefore 

not one where the parties have without objection litigated 

and obtained a verdict upon issues not presented by the 

pleadings. The verdict was not upon those issues. It 

responded, under the instructions of the court, solely. to 

the question of false representations. So considered, it 

was not supported by the evidence and was contrary to 

law.  
REVERSED AND REMANDED.  

N. T. JONES ET AL. V. BERT A. DUNBAR.  

FILED JUNE 15, 1897. No. 7294.  

1. Fraudulent Conveyances: KNOWLEDGE OF BUYER: EVIDENCE. Evi

dence examined, and held to sustain a verdict that chattels had 

been purchased in good faith without notice by the vendee of an 

Intent on the part of the vendors to defraud creditors.  

2. -: CONSIDERATION. In a contest between a vendee and credit

ors of the vendor, the adequacy of the consideration, if it be a 

valuable consideration, will not be inquired into except for the 

purpose of throwing light on the intention of the parties.  

-3 . The relinquishment of a valid entry of land under 

the timber culture act of congress constitutes a valuable considera

tion and is not void as against public policy.
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ERROR from the district court of Hitchcock county.  
Tried below before WELTY, J. Affirmed.  

John P. Mane and L. W. Blackledge, for plaintiffs in 
error.  

Kinkead, Mentzer & Granger, contra.  

IRVINE, C.  

This case is one of that familiar class where a vendee of 
chattels replevies them from a sheriff who has seized 
them under a writ of attachment in an action against the 
vendor. The issue presented is the bona fides of the trans
fer to the plaintiff. The verdict and judgment in the dis
trict court were in favor of the plaintiff, and this pro
ceeding is prosecuted by the defendants.  

From the very lucid and fair statement contained in 
the brief of the plaintiff in error we obtain the evidence 
as follows: J. D. Douglas and George H. Underhill lived 
in Lincoln. The daughter of Douglas and Charles Under
hill, son of George H. Underhill, were engaged to be mar
ried. The younger Underhill was a druggist. For the 
purpose of establishing him in business, his father and 
his sister, Mrs. Swartz, conveyed certain real estate to 
Douglas. Douglas, with funds of his own and with the 
proceeds of the real estate, purchased a drug store which 
was operated in the name of J. D. Douglas & Co., the firm 
being composed of Douglas and wife, and the younger 
Underhill was installed as manager of the business under 
an agreement for the division of profits. To secure the 
elder Underhill and Mrs. Swartz for their contribution 
to the enterprise, a mortgage was executed upon the 
stock and fixtures, which was not filed for record until 
shortly before the occurrence of facts out of which this 
controversy arises. After some time the drug store was 
removed to Stratton, in Hitchcock county. The firm of 
J. D. Douglas & Co. became indebted to David Wise & Co.
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in the sum of $272, and to. the H. T. Clarke Drug Company 

in the sum of $136.72. The business not proving prosper

ous, Douglas and Underhill desired to sell out. Douglas 

& Co. had in their employ Bert A. Dunbar. After some 

negotiations with him, a sale was effected whereby Doug

las & Co. transferred the store to Dunbar. Dunbar ex

ecuted his notes, secured by mortgage, to the elder Under

hill and to Mrs. Swartz for $400, and they released their 

mortgage. He also executed a relinquishment of a "tree 

claim," or timber culture entry, on certain land in Hitch

cock county, and delivered this relinquishment to the 

younger Underhill, who presented the relinquishment at 

the land office and entered the land as a homestead in his 

own name. Thereupon Wise & Co. and the Clarke Drug 

Company instituted actions on their debts and procured 

attachments to be issued and levied on the stock and fix

tures of the drug store. Dunbar replevied. In addition 

to the foregoing facts it appears that in the trade the 

drug store, in pursuance of an inventory, was valued at 

$2,000; that Dunbar had "broken" about forty acres of 

the land, and that the value of his right to the land was 

placed at $1,600.  
It is quite correctly contended by the plaintiff in error 

that in order to protect Dunbar's title three facts must 

exist: First, the purchase must have been made without 

notice of an intent on the part of the vendors to defraud 

their creditors; second, the purchase must be for a val

nable consideration; and third, the consideration must 

he executed. On the assignment of error that the evi

dence is not sufficient to sustain the verdict we shall not 

inquire whether a fraudulent intent on the part of Doug

las & Co. was established, because we think the evidence 

sufficient to sustain the verdict on the ground that Dun

bar was not a party to the fraud, if any existed, and was 

a. bona fide purchaser. In such cases, by the express terms 

of the statute, the question of fraudulent intent is a ques

tion of fact and not of law. (Compiled Statutes, ch. 32, 

see. 20.) The evidence tends to show that Dunbar knew
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of the indebtedness of the elder Underhill and Mrs.  
Swartz, and took pains that they should be satisfied be
fore making the purchase, and that he knew of no other 
indebtedness. It is contended that his occupation as a 
clerk in the store apprised him of the existence of such 
indebtedness; but we cannot hold that any such confiden
tial relation exists between a proprietor of a mercantile 
establishment and his clerks or salesmen that the latter 
are charged as a matter of law with notice that goods pur
chased have not been paid for. We are quite satisfied 
with the verdict of the jury in so far as it tends to estab
lish that the transaction was made as a bona fide business 
venture on Dunbar's part, and that he had no suspicion 
even that Douglas & Co. made the same for the purpose 
of defeating their creditors, if such was the fact.  

It is contended that the consideration was inadequate.  
But if it was, in the terms of the law, a valuable consider
ation, it matters not whether it was adequate. The ques
tion of its adequacy may be properly litigated in order 
to ascertain the intent of the parties. But on the evi
dence before us we could not hold contrary to the verdict 
that it was of such known and gross inadequacy as to 
conclusively establish a fraudulent intent. While the 
so-called "tree claim" was valued at $1,600, and may have 
been overestimated, the appraisement for the purpose of 
the writ of replevin of the drug store was $988. It is 
quite frequent for parties in making an exchange to over
value their respective holdings, and this without any in
tent to defraud. The question of value in dollars and 
cents is not scrutinized so closely in the case of an ex
change as when money is to be paid.  

Did Dunbar pay a valuable consideration? It is con
tended that he did not, because his right to the land was 
not transferable, and he had not paid the notes at the 
time this action was brought. Our conclusion on the 
first point renders a consideration of the second unneces
sary. We are cited to cases construing the act of con
gress forbidding transfers of inchoate or imperfect rights
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to the public lands, but these cases are not applicable.  
They are all cases of attempted conveyances. It was ex
pressly provided by act of congress (21 Statutes at Large, 
2d sess., ch. 89): "That when a pre-emption, homestead, 
or timber-culture claimant shall file a written relinquish
ment of his claim in the local land office, the land covered 
by such claim shall be held as open to settlement and 
entry without further action on the part of the commis
sioner of the general land office." Dunbar had a posses
sory interest in the land under a timber-culture entry.  
It was a valuable right. He was not compelled to relin
quish it, but he had the power to do so merely by filing 
a written instrument to that effect, free from any discre
tion or action by the federal authorities. He parted with 
his right by executing such a relinquishment. We know 
nothing in the statutes or the policy with relation to 
public lands which forbids a person from contracting 
with another to release such a right. It is true that by 
such a transaction as the present the one who makes such 
a contract, providing he keeps silent, may have an ad
vantage over other persons in making a new entry. But 
the essence of the contract was merely the relinquishment 
of the right, and this a valuable right, which the holder 
thereof might relinquish if he chose, and which did not 
operate as a transfer or conveyance of the right itself.  
(Palmer v. March, 34 Minn., 127.) A consideration is val
iiable, not only where the party to whom it moves receives 
something of value, but also where the party from whom 
it moves parts with something of value.  

It is contended that the court erred in allowing a wit
ness to testify to the value of the land covered by the 
timber-culture entry. As we have before intimated, the 
adequacy of the consideration was a fact pertinent to the 
issues as tending to establish the intent of the parties, 
and the inducement to the vendors in obtaining the relin

quishment was undoubtedly the expectation of obtaining 
the land for themselves by re-entry. Therefore, the value 
of that land entered directly into the controversy as
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throwing light upon the opinions and expectations of the 
parties and thereby in ascertaining what to them seemed 
an adequate consideration. There was no error in admit
ting the evidence.  

Complaint is made of the giving and refusal of certain 
instructions. In the petition in error these are grouped 
in a single assignment without distributive words. Most 
of the instructions given were clearly right. One, at 
least, of those refused was properly refused because sub
stantially covered by instructions already given. We 
cannot, therefore, further review this assignment.  

AFFIRMED.  

GEORGE W. BOYER ET AL. v. RICHARD RICHARDSON 

ET AL.  

FILED JUNE 15, 1897. No. 7190.  

1. Election as to Counts: HARMLESS ERROR. The error, if any existed, 
in requiring a plaintiff to elect between two counts in his petition 
evidently referring to the same cause of action, is harmless and 
not a ground for reversal when the evidence on the trial affirma
tively discloses that the count abandoned by the election could not 
under the facts lead to a recovery.  

2. Negotiable Instruments: INDORSEMENT: PRINCIPAL AND AGENT. The 
indorsement of a negotiable instrument "for collection and ac
count," of the indorser, merely constitutes the indorsee the agent 
of the indorser for the purpose of collecting and remitting the pro
ceeds. It passes no title to the indorsee and confers no authority 
on him to transfer the instrument by sale or indorsement to an
other so as to charge former indorsers under the law merchant.  

3. Voluntary Payment: REPAYMENT. Money paid to a third person in 
discharge of the debt of another cannot be recovered back when 
the payment was made voluntarily, without any legal obligation 
on the payor, without any duress, compulsion, or deceit, without.  
any previous request from the debtor, and without any subsequent 
promise of repayment.  

4. - : EVIDENCE. Evidence held to sustain a finding that the pay
ment in this case was such a voluntary payment.
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5. Judgment: FINDINGS: REVIEw. A judgment will not be reversed for 
want of findings on all the issues, when the findings made required, 
independently of the result on other issues, the judgment ren
dered.  

ERROR from the district court of Saunders county.  
Tried below before WHEELER, J. Alffrmed.  

McCoy & Olmsted, for plaintiffs in error.  

Good & Good, contra.  

IRVINE, C.  

The plaintiffs constitute the firm of George Boyer, 
McCoy & Co., engaged in the live stock commission busi
ness in South Omaha. They are the successors of the 
Boyer-Shelly Company, which was the style of the firm 
at the time of the events in controversy. The defendants 
constituted the firm of Richardson, Hughes & Co., which 
conducted, it would seem in connection with other busi
ness, a stock ranch in Saunders county. They, or some 
of them, resided in Franklin, Pennsylvania. Richardson, 
Hughes & Co. had sold a number of cattle to four persons 
named Wilson. In payment for these cattle they took a 
note signed by the Wilsons, payable to the firm of Rich
ardson, Hughes & Co., for $3,200, dated October 30, 1890, 
and payable twelve months after date. This note was 
secured by chattel mortgage on the cattle, the mortgage 
containing a covenant by the Wilsons that when said 
cattle should be removed or shipped for sale they should 
be consigned to the Boyer-Shelly Company for sale on 
commission.. The Boyer-Shelly Company had negotiated 
the sale to the Wilsons, and it would seem that the object 
of the covenant was two-fold,-to secure the Boyer-Shelly 
Company commissions for reselling the cattle, and to en
able them to protect Richardson, Hughes & Co. in their 
security. In August, 1891, the Wilsons shipped a num
ber of the cattle to South Omaha, but consigned them 
to Gasman & Dudley instead of to the Boyer-Shelly
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Company. The ranch in Saunders county was then under 
the management of one Harry Hughes, who was not a 
member of the firm of Richardson, Hughes & Co., and 
whose precise authority is in dispute. Gasman & Dudley 
notified Harry Hughes by letter that they had the pro
ceeds of the cattle and held them to apply on the note.  
About the same time the Boyer-Shelly Company learned 
of the shipment and notified Hughes thereof by wire.  
Hughes went to South Omaha, but was unable to get 
possession of the proceeds of the sale of the cattle be
cause the note was not there. Richardson, Hughes & Co.  
had discounted the note with the International Bank of 
Franklin, Pennsylvania, indorsing the same with a 
waiver of demand, notice, and certain other rights, and 
the International Bank then held the note. In a manner 
not made very clear by the evidence, Harry Hughes com
municated the facts to Richardson, Hughes & Co. in 
Franklin, and the result was that the International Bank 
sent the note to the Union Stock Yards National Bank, 
at South Omaha, indorsed as follows: "For collection.  
Account of International Bank, Franklin, Penna. H.  
Bleakley, Cashier." Thereupon Gasman & Dudley paid 
to the Union Stock Yards Bank $1,533.29, being the pro
ceeds of the sale of the cattle, and this payment was 
indorsed on the note. Then the Boyer-Shelly Company 
paid the remainder of the note to the Stock Yards Bank, 
which surrendered the note and mortgage to them.  
Several months later $800 was realized by the Boyer
Shelly Company on another shipment of cattle by the 
Wilsons, and this amount was credited on the note. The 
present suit was then brought to recover the amount paid 
by the Boyer-Shelly Company, less the $800. The original 
petition was in one count, alleging the note and indorse
ments; alleging a sale of the note by Richardson, Hughes 
& Co. to Bleakley, cashier, and a sale by Bleakley, cashier, 
to the Boyer-Shelly Company, and praying to recover on 
the indorsement of Richardson, Hughes & Co. An 
amended petition was filed containing this count, with
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the added averment that the restrictive indorsement by 
Bleakley was made by mistake and was intended for a 
general indorsement. This count was followed by an
other conforming to the old action for money paid to the 
use of another, and alleging that the payment was made 
by the Boyer-Shelly Company to the International Bank 
at the special instance and request of Richardson, 
Hughes & Co. The court, on motion of the defendants, 
required the plaintiffs to elect between the two counts.  
The plaintiffs elected to proceed on the second count,
that for money paid. To this count a general denial was 
filed. The case was tried to the court without a jury.  
Special findings were made and judgment entered for the 
defendants. The plaintiffs prosecute this proceeding to 
reverse that judgment.  

The first question argued in the briefs relates to the 
propriety of the court's action in requiring an election be
tween the two counts of the petition. It is quite evident 
from the petition itself, especially from the prayer, that 
both counts relate to the same transaction. The Code 
contemplates a plain, direct statement of facts constitut
ing a cause of action, and it is unnecessary to frame 
pleadings so as to conform the case to any of the old 
common-law writs. A resort to double counts on the 
same cause of action is therefore unusual under the Code.  
Whether or not it is permissible, whether or not these 
two counts were inconsistent, and, if so, whether the 
proper remedy was by motion to require an election, are 
points argued at length, but which we do not think it 
necessary to consider, because the evidence introduced 
on the trial affirmatively disclosed such a state of facts 
as would preclude a recovery on the first count. This 
was the one which the plaintiff abandoned, and inasmuch 
as it is so affirmatively disclosed that there cannot be any 
recovery upon it, if it was error to require the plaintiffs 
to elect, their election to proceed under the second count 
rendered the error harmless. As before stated, the in
dorsement by the International Bank to the Union Stock
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Yards Bank was special and restricted,-for collection 
only. This passed no title to the note, and merely con
stituted the Union Stock Yards Bank the agent of the 
International Bank to collect the note and remit the pro
ceeds. The evidence shows that the indorsement was 
not made through any mistake, but was made deliber
ately for the purpose expressed. There could be no refor
mation, therefore, and standing as a restrictive indorse
ment, it conferred no authority on the Union Stock Yards 
Bank to sell the note or to deal with it in any way except 
by collecting it and remitting the proceeds to the Inter
national Bank. The Boyer-Shelly Company had notice 
of the want of ownership of the Stock Yards Bank when 
they paid the money and took the note. They were bound 
to know that they were not purchasing it and were get
ting no title by virtue of the law merchant, so that no 
cause of action accrued to them under the law merchant 
upon the indorsement of Richardson, Hughes & Co.  

The next question presented is the sufficiency of the 
evidence. The decision of the case on its merits must 
turn on the precise nature of the transaction of August 
26, when the Boyer-Shelly Company paid the money to 
the Union Stock Yards Bank on behalf of the plaintiffs.  
The evidence tends to show that Harry Hughes was the 
general manager of the plaintiffs' business in this state; 
that he had frequently made notes for the firm and dis
counted them; that he had had such transactions with 
the plaintiffs; that he accepted payments, discharged 
mortgages, and in general exercised a sufficiently wide 
AIuthority, with the consent of the defendants, to at least 
estop the latter from alleging his want of authority in 
this matter; that it was at his request, and in pursuance 
of a distinct agreement that Richardson, Hughes & Co.  
should remain liable to the plaintiffs, that the plaintiffs 
advanced the money to pay the note. On the other hand, 
the evidence on behalf of defendants tends to show that 
Hughes' authority in such matters was specially con
ferred in each instance, and that he had no special an-
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thority in this transaction. Were the only question that 
of Harry Hughes' authority, however, we would not hesi
tate to say that his ostensible authority was such that 
these special restrictions not communicated to the plaint
iffs could not now be urged against them. But assuming 
that his authority was general, the defendants' evidence 
is to the effect that while Hughes knew of the payment 
by the Boyer-Shelly Company, still it was not made at 
his request, but was made voluntarily by the Boyer
Shelly Company for the purpose of securing to them
selves the commissions to be realized from the sale of the 
remaining cattle, the shipment to Gasman & Dudley hav
ing warned the plaintiffs that they were likely to lose 
these sales and the possession of the note and mortgage 
giving the plaintiffs the means of enforcing shipments 
to them. In this view of the evidence, which was that 
taken by the district court, the inference is warranted 
that the plaintiffs were looking to the proceeds of the 
sale of the remaining cattle for reimbursement, and not 
to Richardson, Hughes & Co. It is elementary law that 
in order to recover money paid to the use of another, 
where the party paying was under no obligation so to do, 
the payment must have been moved by a previous request 
from the party to whose use the money was paid. In 
some cases a previous request will be implied, as where 
the money was obtained by duress either of person or 
property, or by deceit, or where there has been a subse
quent express promise to repay the money, as was the 
case in Stuht v. Sweesy, 48 Neb., 767. But where the pay
ment is entirely voluntary,-where there is no subsequent 
promise to repay,-a previous request must be proved.  
In the very elaborate briefs a large number of cases in
volving different phases of this doctrine are reviewed, 
but the general principles above stated are so well settled 
that it would be useless to comment on the numerous 
cases cited. The plaintiff, however, places so much stress 
on the case of White v. National Bank, 102 U. S., 658, that 
it deserves more than passing attention. In that case 
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the Miners National Bank of Georgetown, Colorado, was 
the holder of certain accepted drafts, and by a restrictive 
indorsement, held to be equivalent to an indorsement for 
collection, the drafts were transferred to White, who 
placed to the credit of the bank the full value of the 
drafts, and the bank availed itself of this credit by check
ing against it. The court held that White, by the terms 
of the indorsement, became merely the agent of the bank 
to collect the drafts, and there being no liability upon 
the indorsement, there could be a recovery by White for 
money paid or money lent. But the case is very different 
from that we are considering. Both parties understood 
that a sale of the drafts was being effected. The money 
was advanced in pursuance of that understanding, which 
was equivalent to a request. by the. bank, and the bank 
thereafter availed itself of the advancement. ' In this 
case, taking the evidence in the light most favorable to 
the defendants, which the finding requires us to do, there 
was no previous request, express or implied. The money 
was paid, not for the accommodation of the defendants, 
but for the benefit of the plaintiffs themselves. It was 
paid to the International Bank, and not to the defend
ants, so that the defendants were without power to refu.s.ea 
it or return it. The writer confesses that he would be 
better satisfied with the result had the court found in 
accordance with the plaintiffs' testimony. But there is 
sufficient evidence to sustain the finding as made.  

Complaint is made that the judgment is not supported 
by findings which the plaintiffs conceive to be essential 
to a determination of the case in favor of the defendants.  
We think, however, that the findings are ample to sustain 
the judgment. They cover quite at large the salient facts 
as we have stated them, and find that the plaintiffs, "to 
secure their commission on the remainder of the cattle 
and require the defendants Wilsons to ship the same to 
them, these plaintiffs, Boyer-Shelly Company, without 
any authority from either of these defendants or the 
holder of the note, voluntarily paid the remainder due on
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said note and took the same into their possession; but 

at their request the same was not canceled or marked 

paid by the cashier of the South Omaha National Bank, 

to whom the same was made;" and further: "That the 

defendants, Richardson, Hughes & Co., have at no time 

obligated themselves or promised to pay said note, except 

by their indorsement to the International Bank of Frank

lin, Pennsylvania." There are, therefore, distinct find

ings that the payment was voluntary,-not moved by the 

previous request of the defendants,-and that they have 

not since promised to repay the money. These are all 

the findings, in connection with the general facts of the 

case, which are necessary to require a judgment for the 

defendants, and the court was not compellable to proceed 

to determine and make findings of other issues, which 
become immaterial in view of the findings already made.  

AFFIRMED.  

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.  

GEORGE W. RINGO.  

FILED JUNE 16, 1897. No. 7844.  

Record for Review: BILL OF EXCEPTIONs. Documents accompanying 
the transcript, required upon appeal or proceedings in error, will 
be disregarded by this court unless authenticated by certificate of 
the clerk of the district court.  

ERROR from the district court of Sarpy county. Tried 

below before KEYSOR, J. Affirmed.  

Montgomery, Charlton & Hall, W. F. Evans, and Billings

ley & Greene, for plaintiff in error.

H. 0. Lefler, contra.
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POST, C. J.  

It is, by means of the petition in error in this case, 
sought to secure a reversal of the judgment below upon 
two grounds, viz.: (1.) The evidence is insufficient to sup
port the verdict in favor of the plaintiff. (2.) The court 
erred in refusing to require the jury to find specially upon 
certain controverted questions. There is, accompanying 
the record hereof, a paper entitled "Special Questions of 
Fact," also a document purporting to be a bill of excep
tions, neither of which is in any manner authenticated 
by the certificate of the clerk of the district court. It 
follows, from the nature of the assignments relied upon, 
that there is presented no question to be determined in 
this proceeding, and that the judgment of the district 
court should be affirmed. The rule which governs this 
case has been so often asserted that a reference to the 
decisions bearing upon the subject is deemed unneces
sary.  

JUDGMENT AFFIRMED.  

FRANK E. BosLow v. WIIIAM W. SHENBERGER.  

FILED JUNE 16, 1897. No. 7385.  

1. Levy of Execution. A manual interference with chattels Is not es
sential to a valid levy thereon. It is sufficient if the property is 
present and subject for the time being to the control of the officer 
holding the writ, and that he In express terms asserts his domin
ion over it by virtue of such writ.  

2. Waiver of Jury. When the record shows that a jury was waived at 
a preceding term, such waiver will be presumed to be general and 
not for the particular term at which it was made.  

ERROR from the district court of Hamilton county.  
Tried below before BATES, J. Affirmed.

Hainer d Smith, for plaintiff in error.
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Kellogg & Graybill, contra.  

POST, C. J.  

This action of replevin originated before a justice of 

the peace for Hamilton county, where the defendant in 

error as plaintiff alleged as his cause of action the levy 

by him, as sheriff for said county, upon the property in 

controversy, to-wit, a team of horses, to satisfy an execu

tion against Joseph Gion, and the subsequent wrongful 
and unlawful seizure of said property by the plaintiff in 

error, as constable, under and by virtue of an execution 

against said Gion. There was, on appeal to the district 

court, a judgment for the plaintiff, from which the defend

ant prosecutes error.  
Both writs were regular in form, although that held by 

the plaintiff in error was issued without authority of law, 
there being no judgment against Gion in favor of the 

plaintiff named therein, the Kalamazoo Wagon Company.  
Such a wit, being fair upon its face, may, it is conceded, 
be sufficient to protect an officer against personal liability 

for acts done in the execution thereof, although it cannot 

be made the foundation of any right in the property taken 

thereunder. (Freeman, Executions, sec. 20, and cases 

cited.) It follows that plaintiff in error's levy was void 

and invested him with no right of possession as. against 

the defendant in error, and that the latter should recover, 
provided his levy was regular and sufficient in form, a 

question to which attention will now be directed. The 

return of the last named officer shows a levy in due form 

at the hour of 4 o'clock P. M. of June 20, 1889, and is pre

sumptively correct. (Freeman, Executions, sec. 366.) In 

addition thereto he testified that he found the team in con

troversy on the day named at Engel's livery stable, in the 

village of Hampton; that said property was pointed out 

to him by Mr. Thayer, then in charge of the stable; that 

he immediately notified him, Thayer, that he had levied 

upon said team as the property of Gion, and thereupon
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indorsed said levy upon the execution. He testified, also, 
that he arranged with Thayer to keep the team and allow 
no one to remove it while he was engaged in the transac
tion of some other business preparatory to his return to 
the county seat, but that upon his return shortly there
after to the stable he found the plaintiff in error standing 
between the horses, claiming possession by virtue of a 
levy under the execution above mentioned, and refusing 
to surrender said team upon demand. Was there, in 
view of the facts stated, a levy by defendant in error 
which clothed him with a special ownership of the prop
erty in controversy? That question must, we think, be 
resolved in the affirmative. It has uniformly been held 
sufficient to constitute a valid levy if the property is for 
the time being under the control of the officer, and if he 
openly and in express terms asserts his dominion over it 
by virtue of the writ. (Barker v. Binninger, 14 N. Y., 270; 
Roth v. Wells, 29 N. Y., 471; Bond v. Willet, 31 N. Y., 102; 
Lloyd v. Wykoff, 11 N. J. Law, 218; Johnson v. Walker, 23 
Neb., 736; 7 Am. & Eng. Ency. of Law, 149, and cases 
cited in note.) That the property was, in this instance, 
within the control of the officer cannot, upon the facts, be 
doubted, and his act in entrusting it to the custody of 
Thayer with direction to allow no one to remove it was a 
sufficient assertion of his title under the writ.  

Plaintiff in error, on the trial, relied also upon a sub
sequent levy by virtue of an order of attachment against 
Gion. It follows, however, from the conclusion reached 
respecting the sufficiency of defendant in error's levy, 
that there exists no foundation for that contention and 
it may accordingly be dismissed without further com
ment.  

It is alleged that the district court erred in denying 
plaintiff in error a trial by jury upon demand by him.  
We observe from the transcript that the cause came on 
for trial on the 29th day of March, 1894, that being one 
of the days of the regular March term, whereupon the 
defendant demanded a jury, but that a jury having been
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waived by both parties at a previous term, said demand 

was denied, to which the defendant. excepted. A jury 

may be waived by agreement of parties in open court 

(Gregory v. Lincoln, 13 Neb., 352); and in the absence of a 

more complete record, we must presume that the waiver 

in this case was general, and not confined to the term at 

which it was made. There is no error in the record and 

the judgment is 
AFFIRMED.  

GEORGE W. LOSEY, SKITRIFF, V. FRANK NEIDIG.  

FILED JUNE 16, 1897. No. 7355.  

Judgment: ENFORCEMENT: INJUNCTION. A party cannot have relief In 

equity against the enforcement of a law judgment, unless he has 

matter of defense which was not available in the law action, or 

had a good defense at law which by fraud or accident, without 

negligence on his part, he did not present in the law'action.  

ERROR from the district court of Madison county.  

Tried below before JACKSON, J. Reversed.  

Campbell & Wallis, for plaintiff in error.  

Robertson & Wigton, contra.  

HARRISON, J.  

On November 14, 1892, the defendant in error com

menced this action in the district court of Madison county 

against George W. Losey, then the sheriff of said county, 

and the National Bank of St. Joseph, Missouri, the object 

and purpose of the suit being to restrain by injunction 

the enforcement by levy of execution then in the hands 

of the sheriff on the property of defendant in error, of 

the judgment in favor of the bank and against William 

Neidig, C. Neidig, Frank Neidig (defendant in error), and 

certain other parties constituting a partnership, doing
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business in St. Joseph under the name and style of I.  
Weil & Co. A temporary injunction was granted, which, 
after issues joined and trial thereof, was made perpetual.  
No service of summons was had on the bank, and the 
action proceeded to decree against the sheriff, in whose 
behalf error proceedings have been prosecuted to this 
court. The petition filed was as follows: 

"The plaintiff complains of the defendants and as cause 
therefor states that the defendant George W. Losey is 
sheriff of Madison county, Nebraska, duly elected and 
qualified and acting as such; that on the 6th day of 
August, 1887, the said defendant, the National Bank of 
St. Joseph, Missouri, commenced an action in this court 
against one William Neidig, C. Neidig, Frank Neidig, 
hereinafter named, Isaac Weil, Isadore Weil, and 
Adolphus Steinacher; the last three named being part
ners, doing business at St. Joseph, Missouri, in the name 
of I. Weil & Co., and not incorporated.  

"2. Said defendant, by its petition filed in said action, 
sought to recover judgment against several persons above 
named, who were defendants in said action upon a cer
tain promissory note purporting to have been executed 
at Madison, Nebraska, on the 15th day of March, 1886, 
for $323.15, due ninety days after date, payable to the 
order of said I. Weil & Co., and bearing interest at the 
rate of ten per cent per annum from date until paid, and 
purporting to be signed by William Neidig, C. Neidig, 
and Frank Neidig. And on the same day a summons 
was issued in said cause and on the 15th day of August, 
1887, a copy of said summons was erroneously and by 
mistake of the sheriff delivered to this plaintiff in said 
Madison county, Nebraska.  

"3. Plaintiff further says that this plaintiff did not exe
cute or sign the promissory note sued upon in said action, 
but that the name Frank Neidig, signed to said note as 
one of the makers thereof, is the signature of inother 
person, and not the signature of this plaintiff, the real 
name of said other person being Frank Neidig, and he
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having resided at said Madison, Nebraska, at the time 
of the execution of the said promissory note. The said 
Frank Neidig was the real defendant in said action, and 
the one on whom the plaintiff therein -intended summons 
to be served.  

"4. Plaintiff further says that immediately after the 
delivery.of the copy of the summons to this plaintiff, and 
prior to the 5th day of September, 1887, this plaintiff saw 
C. Neidig, whose name appears signed to said note as one 
of the makers of said note, and for whose sole use and 
benefit said note was made; and this plaintiff at that 
time advised said C. Neidig that a copy of said summons 
had been left with this plaintiff in said case, and that a 
mistake had been made, as this plaintiff was not the 
Frank Neidig who executed said note. And thereupon 
said C. Neidig said to this affliant that he, the said C.  
iNeidig, would settle said lawsuit with plaintiff therein, 
the National Bank of St. Joseph, Missouri, and that this 
plaintiff need give the matter no attention, as arrange
ments for the settlement of said case had been fully com
pleted and no judgment would be entered therein.  

"5. Plaintiff, relying upon the statements and repre
sentations of C. Neidig, and believing the same to be true, 
and believing that said matter had been, or would be, 
fully settled and adjusted, gave said matter no further 
attention, and did not file an answer in said case and did 
not appear in any manner whatever.  

"6. Plaintiff further says that afterwards, and on the 
20th day of September, 1887, no appearance having been 
made in said district court in said case, judgment was 
entered therein against C. Neidig and Frank Neidig, by 
default, for the amount then due upon said note; that 
the same day a motion was filed in said case by Messrs.  
Allen & Robinson, attorneys of this court, purporting to 
appear in said case for the several defendants therein, 
and seeking to set aside the default and vacate judgment 
therein entered, which motion coming on to be heard, 
was on the same day, by the consideration of the court,
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sustained and the judgment vacated, and defendants 
given sixty days to answer and plaintiff ten days there
after to reply. And afterward, and on the 28th day of 
November, 1887, "by the consideration of said court in 
said case, judgment was entered against defendants Will
iam Neidig, C. Neidig, and Frank Neidig, by default, for 
the sum of $380.60, and costs taxed at $6.18. * 

"7. And this plaintiff avers and charges the fact to be 
that he had no knowledge of the rendition of said judg
ment on the 28th day of November, 1887, and no knowl
edge of the filing of said motion on behalf of the several 
defendants, and said appearance was wholly without the 
knowledge or consent of this plaintiff in any manner 
whatever, and this plaintiff never authorized any one to 
appear for him in said action; nor did this plaintiff have 
any knowledge of any of the several proceedings had in 
the court in the said case hereinbefore referred to, except 
the delivery of the copy of the summons to this plaintiff 
as hereinbefore recited; nor the rendition of final judg
ment in said case on the said 28th day of November, 1887, 
until long after the final adjournment of the court at 
which such proceedings were had and said final judgment 
rendered. Plaintiff further says that by reason of the 
aforesaid statements and representations of the said C.  
Neidig at the time of leaving of the copy of said sum
mons with plaintiff in said case, and prior to the time 
within which the answer was required to be filed in said 
case, this plaintiff was prevented from making known to 
the court the facts as above alleged, which he otherwise 
would have done.  

"9. Plaintiff says that the defendant, the National 
Bank of St. Joseph, Missouri, had been, before the com
mencement of the aforesaid action, repeatedly notified 
that the note sued upon in the aforesaid action was not 
signed by this plaintiff, but by another person bearing 
the same name, and they have at all times known that to 
be the fact, and when the officer left the copy of the sum
mons with this plaintiff in the aforesaid action he in-
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formed said officer then and there that he was not the 

person upon whom service should be made, and that he 
was not indebted to the National Bank of St. Joseph, 
Missouri, in any sum of money whatever, and the said 
plaintiff in the aforesaid action, well knowing these facts 
and that this plaintiff was not a defendant in said action, 
and knowing that in equity and good conscience the judg
ment should not be enforced against this plaintiff, has 
never attempted to enforce the collection thereof from 
this plaintiff.  

"10. On the 25th day of October, 1892, an execution 
was issued out of the office of the clerk of the district 
court of Madison county, Nebraska, in the above entitled 
action, in favor of the National Bank of St. Joseph, Mis
souri, and against William Neidig, -C. Neidig, Frank 
Neidig, Isaac Weil, and Isadore and Adolphus Stein
acker, which was placed in the hands of the sheriff, de
fendant herein, who now holds the same and threatens 
to, and will, if not restrained by the order of this court, 
levy upon the property of this plaintiff to satisfy the 
same; that this plaintiff has been at all times since the 
date of the giving of the note aforesaid the owner of a 
large amount of property in Madison county, both real 
and personal, out of either of which the aforesaid judg
ment could have been made, but, as before stated, the 
said defendant, the National Bank of St. Joseph, Mis
souri, knowing all the facts aforesaid, have never at
tempted to compel this plaintiff to pay the same, but 
the sheriff, believing this plaintiff to be one of the real 
defendants in said action, is about to do so." 

It is argued that the petition does not contain state
ments of facts sufficient to constitute a cause of ac
tion; also that the evidence was insufficient to sustain 
the findings and decree of the court. The evidence as 
to all the material points in issue, especially as to 
whether the defendant in error had signed the promis
sory note on which judgment had been obtained against 
him in a law action, was conflicting, from which it
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appears that there would pro;bably have been a contest 
on these questions of fact had they been presented as a 
defense in the suit at law on the note; from which it fol
lows that to try the issues in this equity action was trying 
the matters which should have been offered for settle
ment and adjudicated in the suit on the note. Both pe
tition and evidence establish that an action was com
menced on a promissory note, in a court of law of co-m
petent jurisdiction, and its process or summons was duly 
served on all the parties defendant, including the defend
ant in error, who was made a party defendant in the suit 
and who apparently had signed the instrument in suit.  
The court thus obtained jurisdiction of the subject-matter 
and of the persons of the defendants. The defendant in 
error in the case at bar had a defense to the law action 
which, if established, would have entitled him to relief 
in that action, and the remedy there would have been 
adequate and full. It also clearly appears that he failed 
to avail himself of his defense in the law action, but al
lowed it to proceed to judgment against him through his 
own negligence or want of attention, and not because of 
wrongful, fraudulent, or acts of any nature of the plaint
iff in the suit. Under such circumstances the defendant 
in error was not entitled to equitable relief, was not enti
tled to an injunction to restrain the enforcement of the 
judgment in the action at law, having a defense which he 
failed to make in the suit on the note through his own 
neglect or default, and not because of any wrong or fraud 
on the part of the plaintiff. In such case equity could 
afford him no relief. (Langley v. Ashe, 38 Neb., 53; Janes 
r. Howell, 37 Neb., 320; Scofield v. State Bank of Lincoln, 
9 Neb., 316; Pope v. Hooper, 6 Neb., 178.) "To entitle the 
defendant to relief he must have an equitable defense 
which is not available at law, or a good defense at law 
which, by reason of fraud or accident, without any negli
gence on his part, lie was prevented from using." t10 
Am. & Eng. Ency. of Law, 792, and see authorities in sup
port of the rule cited in note. See, also, Erickson v. First
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Nat. Bank of Oakland, 44 Neb., 622.) "The extraordinary 
remedy of injunction cannot be employed * * * to 
enjoin the enforcement of a judgment where the rights 
of the parties complaining might have been protected in 
the original action." (Howard v. Eddy, 43 Pac. Rep.  
[Kan.], 1133.) The decree of the district court was erro
neous; hence it must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

S. H. ATWOOD ET AL. V. W. J. MARSHALL ET AL.  

FILED JUNE 16, 1897. No. 7396.  

1. Instructions: ASSIGNMENTS OF ERROR. Where alleged errors In re
gard to the giving or refusal to give a series of consecutively num
bered instructions are assigned in gross in the motion for a new 
trial, the assignments will on review be examined no further when 
it is ascertained that the action of the trial court was proper as to 
one instruction of either group.  

2. Motion for New Trial: REVIEW. A motion for a new trial is Indi
visible, and if jointly made by two or more of the parties to a suit, 
and an assignment of error therein cannot be sustained as to all, it 
must be overruled.  

3. Mortgages: PRESUMPTION OF ACCEPTANCE: EVIDENCE. If a mortgage 

beneficial to the grantee therein is voluntarily executed and placed 
of record by the grantor, the grantee's acceptance thereof will be 
presumed, but such presumption may be rebutted by proof that 
the mortgagee never accepted the instrument; but if no such proof 
is made the presumption must prevail.  

4. Cross-Examination of Witnesses. In this state the strict rule of 
cross-examination has been approved. "The cross-examination 
of a witness should be restricted to the facts and circumstances 
drawn cut on his direct examination. If it is desired to examine 
the witness upon other matters the party desiring such examina
tion must make the witness his own and call him as such. Davis 
v. Neligh, 7 Neb., 84, adhered to." (Boggs v. Thompson, 13 Neb., 
403.) 

5-: LIMITATION: REVIEW. In cases where the Issue is of fraud 

in the matters involved, a wide latitude will generally be allowed
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to the cross-examination of witnesses, especially if they were par
ties to the transactions in question, but the extent of the cross
examination in such a case is subject to limitation within the 
sound discretion of the trial judge, and unless an abuse of such 
discretion to the prejudice of a complaining party appears, the 
restriction of the cross-examination will not furnish sufficient 
cause for the reversal of a judgment.  

6. Trial: REJECTION OF TESTIhONY: HARMLEsS ERROR. Alleged error 
in the rejection of testimony cannot avail if the same, or sub
stantially the same, testimony had been, or was afterwards, al
lowed to be obtained from the witness. (Union P. R. Co. v. Evans, 
52 Neb., 50.) 

7. - : - : REVIEW. Certain testimony which had a bearing on 
the question of the value of property, the alleged conversion of 
which was in litigation, was offered and excluded. The question 
of value of the property was one as to which the testimony was 
conflicting and variant. The testimony held material and its ex
clusion prejudicial error.  

ERRoR from the district court of Lancaster county.  
Tried below before HALL, J. Reversed.  

J. B. Strode, R. D. Stearns, and E. C. Strode, for plaint
iffs in error.  

Charles 0. Whedon, contra.  

HARRISON, J.  

In the petition in this case it was alleged that on Sep
tember 10, 1888, "Charles C. Bullock and W. E. Keys, 
doing business at Lincoln, Nebraska, under the firm 
name of Keys & Bullock, were indebted" to certain named 

parties in various stated sums evidenced as to each in
debtedness by a promissoiy note or notes; "that to secure 
such indebtedness said Keys & Bullock did, on the 10th 
day of September, 1888, make, execute, and deliver to 
the parties" creditors a chattel mortgage upon and cover
ing, with other property, certain enumerated articles of 
personal property, including a stone crusher or breaker, 
all of the property of the value of $6,000; that the mort
gage was filed in the proper office in Lancaster county 
on the same day, and "that on or about the 6th day of
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April, 1891, the defendants, by themselves and their 
agents, without the knowledge or consent of the plaint
iffs, and without regard to their rights, took said property 
aforesaid and herein described and converted the same 
to their own use and tore down said breaker and removed 
all of said property from the place where it was located, 
loaded it upon the cars, and removed it out of said Lan
caster county, and deprived the plaintiffs of the same and 
of their said security and property to the damage of the 
plaintiffs in the sum of $10,000." Samuel H. Atwood, 
of defendants in the district court, now of plaintiffs in 
error, answered that he became the owner of the property 
described in the petition by virtue of purchase, at a sale 
of it, by the sheriff of Lancaster county, made under and 
pursuant to a levy of an execution issued for the enforce
ment of a judgment in favor of Murphy, Patterson & Co., 
and against the firm of Keys & Bullock, and levied on the 
property as that of said firm, and that it then belonged to 
said firm; and for further answer denied each and every 
allegation of the petition to which there had been in the 
answer no admission. The firm of Murphy, Patterson & 
Co. answered, stating the obtaining and existence of a 
judgment in its favor against Keys & Bullock, the issu
ance and levy of an execution for its enforcement and the 
sale of the property levied upon (that described in the 
petition) by the sheriff to Atwood, and pleaded by allega
tions of facts the fraudulent character of the mortgage 
executed by Keys & Bullock to defendants in error. The 
parties mortgagees secured a verdict and judgment in 
the trial court, and the unsuccessful parties have prose
cuted error proceedings to this court.  

It is one of the assignments of error argued in the brief 
that certain paragraphs of the charge of the court to the 
jury were objectionable and prejudicial; also, that it was 
an error to refuse to instruct the jury as requested by 
counsel for plaintiffs in error. With reference to each of 
these alleged errors, the assignment in the motion for a 
new trial was of a group of consecutively numbered series
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of propositions. There were some of each in regard to 
which the action of the trial court was not erroneous.  
This being determined, according to an established rule, 
the assignment will not be further examined and will be 
overruled. (Denise v. City of Omaha, 49 Neb., 750.) 

It is claimed that there was a fatal variance between 
the pleading on the part of the defendants in error and 
the proof in this: In the petition it was stated that 

Charles G. Bullock and W. E. Keys, doing business under 
the firm name of Keys & Bullock, executed the mortgage 
on which reliance was placed by defendants in error as 
establishing their ownership to the property to recover 
for the conversion of which this action was instituted; 
and that the mortgage herein introduced was executed 
by a firm composed of W. E. Keys, C. G. Bullock, and 

J. H. Bullock, and not the firm made up of two individual 
members as pleaded in the petition. It may be stated 
that this constituted a variance as claimed; but if so it 

could not affect the rights of Murphy, Patterson & Co., 
since in its answer it admitted the mortgage to defend

ants in error, which as to its rights rendered proof of the 
mortgage or of its introduction in evidence unnecessary; 
hence this portion of the record is without significance 
when received in connection with the rights of Murphy, 
Patterson & Co. in the suit, and the argument based 
thereon must be overruled; and this is effective in rela

tion to all the plaintiffs in error, for they joined in the 
motion for a new trial, also in. the petition in error; and 
the assignment having been proved without force as to.  

one, is so as'to all. (Scott v. Chope, 33 Neb., 41.) 
It is urged that delivery of a mortgage and its accept

ance by the mortgagee are necessary to constitute it valid 
as against the rights of attachment or execution cred
itors, where levies of the writs are made on the property, 
and that such acceptance must have occurred prior to 
levies; and further, that, prior to the levy of the execu
tion in favor of Murphy, Patterson & Co. on the prop
erty, there had been no acceptance by the parties of the
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instrument by the parties named in it as mortgagees 
of the mortgage on which the claim of defendants in 
error was predicated. On this subject it was stated in 
a decision of this court in the case of Rogers v. Heads 
Iron Foundry, 51 Neb., 39 (the instruments referred 
to in the opinion were chattel mortgages): "This court 
has held that where a deed beneficial to the grantee 
is voluntarily executed and placed upon record by the 
grantor, the acceptance of the grantee will be presumed.  
(Bowman v. Griffith, 35 Neb., 361; Issitt v. Dewey, 47 Neb., 
196.) And, upon principle, the delivery of a mortgage 
by the mortgagor, or by his direction, as in the case at 
bar, for record, is sufficient, in the absence of proof to the 
contrary, to justify a finding of its delivery by the mort
gagor and acceptance by the mortgagee. But the pre
sumption of delivery and acceptance is not a conclusive 
one, but is prina facie alone. It may be shown, if such 
be the fact, that the mortgagee never accepted the instru
ment, but rejected the same when apprised of its exist
ence." The mortgage given to defendants in error was 
placed on file and passed from the control of the maker.  
All this appeared in evidence. It might have been 
shown, if such was the fact, that the designated mort
gagees never accepted it; but this was not done and the 
presumption of acceptance must prevail.  

On cross-examination of C. G. Bullock, a witness called 
to the stand on the part of defendants in error, he was 
interrogated in regard to the employment of counsel who 
appeared for defendants in error, and whether he (the 
witness) did not employ said attorney to appear and act 
in the case. These questions were objected- to on the 
grounds of not being proper cross-examination and im
material. It is argued that the plaintiffs in error should 
have been allowed to cross-examine this witness on the 
proposed subject, he being a member of the firm which 
gave the chattel mortgage and the main issue being the 
character of said instrument, whether fraudulent or bona 
fide. The witness, during his evidence in chief, had iden
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tified the mortgage as the one signed by himself for the 
firm of Keys & Bullock, of which he was a member; had 
stated who composed the firm when the mortgage was 
made; had also made a statement in detail in regard to 
the sums, the payments .of which were secured by the 
instrument, giving the name of each party (there was 
quite a long list of them), the amount of the indebtedness 
to each, what the indebtedness was for, etc., and that the 
chattel mortgage was given to secure the creditors the 
payments of their claims. In regard to cross-examina
tion the strict, or as it is sometimes called, the "American 
rule," as distinguished from what is denominated by 
some authors the "English rule," prevails in this state, 
and has been thus stated: "The cross-examination of a 
witness should be restricted to the facts and circum
stances drawn out on his direct examination. If it is 
desired to examine the witness upon other matters, the 
party desiring such examination must make the witness 
his own and call him as such." Davis v. Neligh, 7 Neb., 
84, adhered to. (Boggs v. Thompson, 13 Neb., 403.) But 
where an alleged fraudulent transaction is the subject of 
inquiry, it has been said in regard to the rule: "A wide 
latitude will generally be allowed in the cross-examina
tion of witnesses when the issue is fraud, especially of 
witnesses who are parties to the alleged fraudulent trans
action." (Altschuler v. Coburn, 38 Neb., 881.) Also: 
"While great latitude must of necessity be given in the 
cross-examination of witnesses charged with participa
tion in fraudulent transactions which are the subject
matter of the defense pleaded, yet this latitude is subject 
to limitation in the sound judicial discretion of the trial 
judge, and unless it is made to appear in this court that 
such discretion has been exercised to the injury of the 
complaining party, the judgment will not be reversed 
merely because of such limitation." (Omaha Nat. Bank v.  
Thompson, 39 Neb., 269.) Applying the foregoing rules 
to the question in hand, we do not think the record dis
closes any abuse of discretion by the trial judge in the
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limitation placed on the cross-examination in the particu
lars now under consideration; hence if it was error to 
limit the cross-examination it does not call for a reversal 
of the judgment. On cross-examination of this same wit
ness this question was propounded: "Q. I will ask you 
if you didn't sell some of these tools yourself to Mr. 01
sons?" the object being to show that the witness, a mem
ber of the firm of Keys & Bullock, remained in charge of 

the mortgaged property and disposed of some of it. To 
this question it was objected that it was not proper cross
examination and immaterial, and the objection was sus
tained. Of this action of the trial court complaint is now 
made. The question was one entirely without the line 

of an ordinary cross-examination; and, in view of the con
dition of the record of the evidence before us, under a 
fair enforcement of the rule which we have hereinbefore 
quoted in regard to cross-examination, we do not think 
there was any error in disallowing it, which was preju

dicial or calls for a reversal of the judgment in the inter
ests of fairness and justice.  

What we have said in regard to the two assignments of 
error, the consideration of which we have just concluded, 
is equally pertinent and governing in relation to two or 

three others directed against alleged errors of the trial 
court in limiting the cross-examination. It would prob
ably have not been error to allow them, in a case of 

the nature of the present one, in regard to a transac
tion claimed to have been fraudulent; but, on the other 

hand, the rejection of the evidence in cross-examination 
was not an abuse of discretion on the part of the trial 

court.  
During the examination in chief of a witness called on 

the part of defendants in error he was asked a question in 
regard to a "derrick" being on the ground belonging to 

the Burlington & Missouri River Railway Company, 
which had been occupied by the firm of Keys & Bullock 

in the operation of the machinery included in the chattel 

mortgage to defendants in error. To this an objection
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was interposed and sustained, after which there was an 
offer to prove that the derrick, some sheds, and other 
property covered by the mortgage remained on the said 
premises from September 10, 1888, the date of the mort
gage, until within a short time prior to the trial of this 
suit, the mortgagees exercising no acts of possession or 
control over them. If any error in excluding this evi
dence it was without prejudice. The matter was suf
ficiently shown in the testimony of the witness, given be
fore and after this particular question was asked, and 
although a motion was sustained by the court to strike 
out some of this evidence, there was a cross-examination 
which must have renewed the effect on the minds of the 
jury, if any impression it may have made had been to any 
extent destroyed.  

During the course of the examination of S. H. Atwood 
he was testifying about a stone breaker or crusher, which 
was of the machinery included in the mortgage and which 
was purchased by him at the sheriff's sale. And he was 
interrogated as follows: 

Q. State if you know what was the matter with it.  
Q. Did you have any repairs put on that machine after 

you purchased it? 
Q. What amount was expended for repairs immedi

ately after the purchase of that machine and before it was 
fit for use? 

To each of these questions an objection was interposed 
and the testimony excluded. Counsel for plaintiffs in 
error then made the following offer to prove: "The de
fendant offers to prove by this witness that immediately 
after purchasing this machine, and before it was fit for 
use or could be used, they sent to Chicago for one Conrad 
Nelson, who was an employe of the Gates Iron Works, 
manufacturers of that machine in question, and had 
about $200 worth of repairs put on the machine before it 
was fit for use." 

Of another of the witnesses called for plaintiffs in error 
was asked:
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Q. State whether or not you had to have that crusher 

repaired prior to doing anything with it or not.  

Q. I will ask you to state whether or not as a matter 

of fact the eccentric sleeve was not entirely worn out, 

and you had to have it repaired, together with the boxing, 
and if it didn't cost you in the neighborhood of about 

$200 to get it repaired before you could use it.  

These questions were objected to as immaterial and the 

objections sustained. There followed an offer to prove 

in words which we will quote: "I offer to prove by this 

witness that immediately after purchasing this machine, 
and before it was fit for use or could be used, they sent to 

Chicago for one Conrad Nelson, who was an employe of 

the Gates Iron Works, manufacturers of that machine in 

question, and had about $200 worth of repairs put on the 
machine before it was fit for use." 

The condition of this crusher at the time it was sold 

by the sheriff and taken by Atwood, the purchaser, and 

its value, were closely contested points in the trial, and 

as to which there was a direct and irreconcilable conflict 

in the evidence; such a marked difference in the estimates 

of value, and especially of this crusher, that the testimony 
which would have tended to throw any light on this sub

ject was material. Of such a nature was the testimony 

sought to be elicited by the questions which we have 

quoted, and its exclusion was error and well calcu

lated to prejudice the rights of plaintiffs in error. It is 

said, arguendo, for defendants in error on this point that 

what plaintiffs in error sought to prove was the condi

tion of the machinery after it had been taken to pieces, 

loaded on cars, shipped from Lincoln to some place in 

Cass county, and there unloaded and in process of read

justment. This may be applicable and of force in respect 

to some of the testimony which it was offered to intro

duce, but as to other portions it was without any per

tinence. One, at least, of the questions referred to worn 

portions of the machinery, the conditions of which could 

not have been affected or changed by its being handled 

in taking the machinery apart and transporting it.
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There are several other assignments of error argued in 
the briefs of counsel, but we do not deem their discussion 
necessary at this time. They are mainly in regard to the 
admission or exclusion of testimony, also to conduct of 
counsel in the alleged misstatements of evidence during 
argument to the jury. If error was committed in any of.  
these particulars it will probably not occur again if an
other trial be had. The judgment of the district court is 
reversed and the cause remanded.  

REVERSED AND REMANDED.  

THOMAS W. FORBES V. WILLIAM McCLATCHEY.  

FILED JUNE 16, 1897. No. 7884.  

Breach of Contract of Sale. Evidence examined, and held that the 
damages assessed by the jury are inadequate.  

ERROR from the district court of Antelope county.  
Tried below before ROBINSON, J. Reversed.  

J. F. Boyd, for plaintiff in error.  

M. B. Putney and N. D. Jackson, contra.  

NORVAL, J.  

This suit originated in a justice's court, where, on a 
trial to a jury, plaintiff recovered the sum of $13.80. This 
verdict, on his motion, was set aside by the justice, on 
the ground that the same had been obtained by partiality 
and undue means, and the second trial in said court re
sulted in a verdict and judgment in plaintiff's favor for 
$17.30, besides costs. Defendant appealed to the district 
court, where plaintiff received a verdict in the sum ef
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$16.77, and from the judgment rendered thereon he prose
cutes a petition in error.  

The action was to recover damages for breach of con
tract in the purchase and sale of corn. Plaintiff, in his 
petition, sets up that in November, 1890, he entered into 
a contract with the defendant whereby he purchased 
from the defendant a hundred bushels of corn for the 
stipulated sum of $40, of which sum he paid $13.80 at the 
date of the contract, and the balance to be paid on deliv
ery of the corn to plaintiff, and that defendant has wholly 
neglected and refused to comply with the terms of the 
contract, to plaintiff's damage in the sum of $23.80. The 
answer was a general denial. Whether the contract 
pleaded in the petition was ever entered into, the wit
nesses fail to agree; but as the evidence adduced by the 
plaintiff is sufficient to establish the contract and breach 
thereof as alleged, the only question we need to consider 
relates to the amount of damages. Both parties agree 
that defendant was indebted to plaintiff in the sum of 
$13.80, for cutting grain, at the time the alleged corn 
contract was entered into. Plaintiff's testimony was to 
the effect this sum of $13.80 was, by agreement of both 
parties, applied as payment on the corn, and that the 
market price of corn had advanced ten cents a bushel 
from the date of the contract to time for delivery. The 
measure of plaintiff's recovery was the difference between 
the contract price and the market value of the corn at 
the time and place it should have been delivered under 
the agreement, in addition to the $13.80 advanced, and 
seven per cent interest on both sums. It is evident that 
the damages are inadequate. Plaintiff was entitled to 
recover $23.80 and interest, or nothing.  

It is said by counsel for defendant that there is no 
competent evidence in the record as to the value of corn.  
We do not so view the testimony. It was disclosed that 
plaintiff had bought corn of others about that time, and 
he testified that corn was worth 50 cents a bushel at the 
date fixed for delivery, and furthermore, that when
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plaintiff went after the corn, eight days after the pur
chase, defendant refused delivery unless plaintiff would 
pay 50 cents a bushel, saying "he wouldn't be able to 
stand a loss of $10 on a hundred bushels of corn." Plaint
iff's was the only testimony on the question of damages.  
The jury having disregarded the same, it follows that the 
judgment must be reversed and the cause remanded for 
a new trial.  

REVERSED AND REMANDED.  

D. A. HALE v. D. J. SHEEHAN.  

FILED JUNE 16, 1897. No. 7360.  

1. Bill of Exceptions. An unauthenticated bill of exceptions will not 
be considered.  

2. Contracts: CONSTRUCTION. A practical construction placed upon an 
ambiguous contract by the parties will generally be adopted by 
the courts.  

3. - : BREACH. One who refuses to perform his part of a contract 
cannot recover for a breach by the other party.  

ERRoR from the district court of Madison county.  
Tried below before JACKSON, J. Affirmed.  

Willis E. Reed, for plaintiff in error.  

Powers & Hays, contra.  

NORVAL, J.  

The petition filed in the court below alleges, substan
tially, that plaintiff and defendant, during the summer 
and fall of 1889, were partners engaged in the buying 
and selling of horses, under the firm name of Hale & 
Sheehan, plaintiff furnishing the capital for the enter
prise and the defendant his services and skill, the profits 
and losses to be shared equally; that on the 15th day of
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October there were sixty-one head of horses and sixteen 
sucking colts belonging to the firm on the ranch of the 
defendant, in Fremont county, Wyoming, and on said 
date the partnership was dissolved and a settlement be
tween the partners was had, whereby defendant was to 
retain possession of the horses for a specified time and 
receive as his shard of the profits from the venture the 
sum of $425; that an agreement was then entered into 
between plaintiff and defendant, of which the following 
is a copy: 

"This agreement, made and entered into this 15th day 
of October, 1889, by and between D. J. Sheehan of the 
first part, and D. A. Hale, party of the second part, wit
nesseth:. That the said D. J. Sheehan agrees to winter 
and care for thirty-nine head of horses and sixteen suck
ing colts, said horses being known as the Wilson horses, 
on the ranch of D. J. Sheehan and C. P. Sheehan, in Fre
mont county, Wyoming; and the said D. J. Sheehan fur
ther agrees to deliver said horses and colts to D. A. Hale, 
or his agent, at Casper, it stock-yards of F., E. & M. V.  
R. Co., in Carson county, Wyoming, on the 15th day 
of May, 1890, and the said D. J. Sheehan further agrees 
to load on the cars of the F., E. & M. V. R. Co. at Cas
per, Wyoming, twenty-two head of horses, being the 
largest of the horses known as the Wilson horses, now on 
the ranch of D. J. and C. P. Sheehan, in Fremont county, 
Wyoming, said twenty-two head of horses to be delivered 
on the cars on or before November 15, 1889, and shipped 
to D. A. Hale, at Humphrey, Nebraska; and the said 
D. A. Hale agrees to pay, or cause to be paid, to the said 
D. J. Sheehan, in consideration of his faithful perform
ance of the conditions foregoing, the sum of ($425) four 
hundred and twenty-five dollars, payment to be made as 
follows: Four hundred and twenty-five dollars to be paid 
to the said Sheehan, or his order, on the delivery of the 
horses at Casper on the 15th day of May, 1890, and in 
case the said Sheehan shall draw an amount not exceed
ing $200 on the contract from Ottis & Murphey, bankers
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at Humphrey, Nebraska, the said D. A. Hale pay to the 
discount charged by said bank, provided the said Shee
han shall not have the right to draw the said $200 before 
January 1, 1890. It is agreed and understood that the 
stock referred to in this contract is more fully described 
as follows: Branded on right shoulder thus (:); one bay 
horse branded on right shoulder 'C. H.;' one brown mare 
branded on right shoulder thus, 'T;' the sixteen sucking 
colts having no brand; said horses being all sizes and 
ages.  

In witness whereof, we have hereunto set our hands, 
at Humphrey, Nebraska, this 15th day of October, 1889.  

"D. J. SHEEHAN.  
"D. A. HALE.  

"Signed, sealed, and delivered in the presence of 
"1C. D. MURPITEY."1 

The petition further alleges, in effect, that in November 
the defendant converted to his own use a span of black 
Morgan mares belonging to plaintiff, of the agreed value 
of $200, and that it was mutually agreed that said sum 
should be applied by the defendant as part payment on 
said contract; that the time for the delivery of the horses 
was, by -agreement of the parties, extended to June 15, 
1890; that twenty-two head of horses defendant deliv
ered to plaintiff as provided in said contract; that on said 
last named date plaintiff, at the expense of $35, went to 
Casper, Carson county, Wyoming, to receive from the 
defendant the remainder of plaintiff's stock of horses, 
and to perform all the conditions of said contract on his 
part to be kept. Yet defendant failed, neglected, and 
refused to deliver to plaintiff said horses, which were of 
the value of $2,000, but converted the same to his own 
use. The answer of the defendant admits the settlement 
and the execution of the contract as set forth in the peti
tion; denies all the other averments in plaintiff's plead
ing, and alleges substantially that defendant entered im
mediately upon the performance of the contract by taking 
charge of, herding, feeding, and caring for said horses in
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a good husband-like manner, and continued so to do for 
the period of time mentioned in the contract; that on or 
before November 15, 1889, defendant shipped to plaintiff 
twenty-two head of the largest and best of said horses; 
that in January, 1890, defendant demanded of plaintiff, 
and also of Ottis & Murphey, bankers at Humphrey, Ne
braska, the $200 then due by the terms of said contract, 
but payment was refused, and no part thereof, nor of the 
balance, to-wit, $225, of the amount due on the said con
tract has been paid; that upon such refusal to pay plaint
iff was notified that the stock would be retained and sold 
to pay the charges and expenses for keeping the same; 
that defendant kept, herded, and cared for said stock for 
four months after the-expiration of the time provided in 
the agreement for keeping it, which was reasonably 
worth the sum of $180; that no part of which having 
been paid by the plaintiff, defendant filed a lien on said 
stock for herding and keeping, and proceeded to enforce 
said lien under the provisions of certain sections of the 
statute of Wyoming, which are pleaded in the answer.  
The reply was a general denial. The trial resulted in 
a verdict and judgment in favor of the defendant, to 
reverse which is the purpose of these proceedings.  

The assignment in the petition in error relating to the 
insufficiency of the evidence to sustain the verdict, and 
those directed against the rulings of the court during the 
progress of the trial, are not available, since there is no 
authenticated bill of exceptions preserving the evidence 
adduced and the exceptions to the rulings of the court 
below. (Andres v. Kridler, 47 Neb., 585; Rcuther v. Zim
bleman, 50 Neb., 165.) 

Complaint is made of the sixth and ninth paragraphs 
of the court's charge to the jury, which are as follows: 

"6. You are instructed that the execution of the con
tract set out in the petition is admitted, and that under 
the provisions of the contract the defendant was entitled 
to have advanced to him by the plaintiff the sum of $200 
on January 1, 1890, if he so desired."
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"9. If you find from the evidence that the plaintiff has 
failed and refused to pay the defendant the sum of $200 
due defendant on January 1, 1890, then defendant was 
released from any obligation to deliver said horses at 
Casper, Wyoming, and had the right to retain possession 
of the same until the amount so due was paid, and would 
be entitled to enforce his claims for such feed and care 
under the lien laws of the state of Wyoming, and if the 
defendant, in good faith, sold the horses in controversy 
under the lien laws of Wyoming to satisfy his claim for 
feed and care, then the plaintiff in this case cannot re
cover, and your verdict should be for the defendant, un
less.it appears that the property so sold was sold for more 
than enough to satisfy the amount due the defendant for 
care and feed, together with the reasonable, lawful costs 
of sale." 

It is claimed that the construction placed upon the 
written contract by the parties and set out herein is erro
neous, in that the jury were advised that it was incum
bent upon plaintiff to pay defendant $200 on the contract 
on January 1, 1890, if the latter requested it. We cannot 
say that the construction adopted by the court was erro
neous. Whether so or not might depend upon the evi
dence adduced on the trial, since if that disclosed the 
parties placed a particular construction upon their am
biguous agreement, it is entitled to consideration by the 
courts. (School District v. Estes, 13 Neb., 52; Rathbun v.  
fcConnell, 27 Neb., 239; Paxton v. Smith, 41 Neb., 56; 
Voodard v. Baird, 43 Neb., 310; Davis *v. Ravenna 

Creamery Co., 48 Neb., 471.) The contract before us 
is somewhat vague and uncertain in its provisions as 
regards payments. In the briefs on either side it is as
serted that the parties have, by their actions and con
duct, placed a construction upon the controverted 
clause of the agreement, but they disagree as to what 
that interpretation was, and we are unable to determine 
the same for ourselves owing to the fact that it is not 
permissible for the court to look into the document pur-
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porting to be the bill of exceptions in the case, since it is 
not certified by the clerk of that court to be either the 
original or a copy. We must, therefore, assume that the 
trial court adopted in its charge the construction placed 
upon the contract by the parties as to the terms of pay
ment, and if it did the plaintiff has no right now to com
plain. The contention of plaintiff is that defendant was 
not to receive any part of the $425 until the stock was 
delivered, but this construction ignores and makes en
tirely meaningless the clause of the agreement that "said 
Sheehan shall draw an amount not exceeding $200 on this 
contract from Ottis & Murphey, bankers at Humphrey, 
Nebraska, the said D. A. Hale to pay the discount charged 
by the said bank, provided that said Sheehan shall not 
have the right to draw said $200 before January 1, 1890." 
If the evidence shows, and for the purposes of this case 
we must so assume, that the meaning placed upon the 
provision was that the defendant was so entitled, if he so 
desired, to have advanced to him $200 by drawing upon 
plaintiff for that amount through the bank of Ottis & 
Murphey, the criticism urged against the instructions 
must fall to the ground. (Reynolds v. Burlington & A. R.  
R. Co., 11 Neb., 186; Walter v. Reed, 34 Neb., 544; Lexing
ton Mill & Elevator Co. v. Neuens, 42 Neb., 649; Chicago, B.  
& Q. R. Co. v. Cochran, 42 Neb., 531.) 

It is urged that the seventh and eighth instructions 
given by the court on its own motion are faulty, because 
not based upon the evidence. Whether erroneous in that 
respect we are unable to determine for want of authenti
cated bill of exceptions, and for the same reason the as
signments based upon the refusal of instructions re
quested by plaintiff are unavailing.  

No reversible error appearing in the record, the judg
ment is accordingly 

AFFIRMED.
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UNION PACIFIC RAILWAY COMPANY V. ANNA YOUNG.  

FILED JUNE 16, 1897. No. 7401.  

Transcript for Review: DISMISSAL. A petition in error will be dis
missed unless the transcript contains a copy of the judgment or 
final order sought to be reviewed, authenticated by the certificate 
of the clerk of the trial court.  

ERROR from the district court of Kimball county.  
Tried below before NEVILLE, J. Proceeding in error dis
missed.  

J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaintiff 
in error.  

Fred'k Shepherd, contra.  

NORVAL, J.  

Action by Anna Young against the Union Pacific Rail
way Company to recover damages for the death of plaint
iff's mule, alleged to have been killed by one of defend
ant's engines at a place on its road where it ought to 
have been, but was not, fenced. Forty-one errors are 
assigned, but none of them can be considered, for the 
reason we have no jurisdiction of the cause, as we will 
now show. Attached to the transcript is the following 
certificate of the clerk of the trial court: 
"STATE OF NEBRASKA, 's 

KIMBALL COUNTY, I 
"I, S. Wooldridge, clerk of the district court of Kimball 

county, do hereby certify that the foregoing is the orig
inal bill of exceptions in said cause, and also a true and 
perfect transcript of the petition, answer, reply, and in
structions given and refused in said action as the same 
are on file and of record in my office.  

"Dated November 29, 1894.  
"[SEAL.] S. WOOLDRIDGE, 

"Clerk of District Court, 
"By F. BELLOWS, Deputy."
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The foregoing is the only authentication of the trans

cript, and this certificate does not in any manner refer to 

or mention the journal entries, or even the final judgment 

in the cause, if one was ever rendered. The duly authen

ticated transcript of the trial court will alone be recog
nized by the supreme court as to all matters which are 

properly of record in the district court. (Hoagland v.  

Van Etten, 23 Neb., 462.) A transcript of the judgment 

or final order sought to be reviewed authenticated by the 

certificate of the clerk of the district court is essential to 

confer jurisdiction upon the appellate court. (Moore v.  

Waterman, 40 Neb., 498; McDonald v. Grabow, 46 Neb., 
406; Otis v. Butters, 46 Neb., 492; Romberg v. Fokken, 47 

Neb., 198.) It is true at one time plaintiff in error pre

sented a motion for leave to withdraw the record for the 

purpose of having the same further authenticated by 
showing that the petition for a new trial contained in 

the transcript was a true copy of the one presented to, 

and ruled upon in, the court below. The cause was sub

mitted generally without this motion being acted upon, 
and hence must be regarded as waived or withdrawn 

from consideration. Had the motion been sustained it 

would not have availed plaintiff in error to the extent of 

curing the omission of the certificate copied above, since, 

in the motion to withdraw, no complaint was made that 

the certificate of the clerk did not cover the journal en

tries. The petition in error is 
DIsMISSED.  

DOUGLAS COUNTY v. THOMAS HAYES.  

FILED JUNE 16, 1897. No. 7454.  

Statutes: AMENDMENTs. A mere amendment of a section of a statute 

is void for want of compliance with section 11, article 3, of the 

constitution of this state, when there is in the amendatory act no 

mention of, or reference to, the amended section.
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ERROR from the district court of Douglas county.  
Tried below before AMBROSE, J. Aff6ied.  

J. L. Kaley and A. C. Troup, for plaintiff in error.  

Mahoney, Minahan & Smyth, contra.  

RYAN, C.  
The defendant in error, a policeman of the city of 

Omaha, filed his claim with the board of county commis
sioners of Douglas county on account of three days' at
tendance in the district court as a witness in as many 
criminal cases. There was a disallowance of this claim 
because the claimant was a policeman, and he appealed 
to the district court of said county, in which there was 
an answer by which was asserted his official position as 
a bar to his recovery. To this defense a general de
murrer was sustained. From the judgment which fol
lowed this ruling the county has prosecuted error pro
ceedings to this court.  

On the 7th day of April, 1893, there was approved an 
act entitled "An act to amend sections 1, 2, 10, 16, 30, 41, 
48, 49, 61, 64, 66, 70, 79, 90, 96, 99, 100, 104, 105, 107, 108, 
109, 112, 113, 118, 123, 129, 144, 147, 158, 159, 161, 165, and 
167 of an act entitled 'An act incorporating metropolitan 
cities and defining, regulating, and prescribing their du
ties, powers, and government,' approved March 30, 1887, 
or as subsequently amended, and to repeal said sections 
as heretofore existing." With any of these amended sec
tions we have no concern, except with 167, under which 
there were twenty-one subdivisions, each of which fixed 
the compensation to be paid a distinct class of city officers 
within such subdivision described. The eighteenth sub
division was in this language: "Each policeman shall re
ceive a sum not exceeding eighty-five ($85) dollars per 
month, nor less than seventy ($70) dollars per month, 
and each officer of police under the rank of chief shall 
receive a sum not exceeding one hundred ($100) dollars
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per month, to be fixed by the board of fire and police com
missioners. No policeman shall be allowed fees as a 

witness in any case tried in any court of the state." In 

1867, and ever since, the general provision as to the com

pensation of witnesses existed in this language: "Wit

nesses before the district court and grand jury shall re

ceive two dollars for each day actually employed in at

tendance on the court or grand jury, and, if the said wit
ness shall reside more than one mile from the court house 

or place where the court is held, five cents for each mile 

necessarily traveled." (Compiled Statutes, ch. 28, sec. 23.) 
The provision that "No policeman shall be allowed fees 
in any criminal case tried in any court in this state" was 
clearly amendatory of the general provisions of law as to 

witness fees. The title of the act of 1893 above quoted 
in no way whatever gave an intimation of an intention 
to modify the general rule as to the compensation to be 

paid witnesses for their attendance upon the district 
court. The amendment, to this extent, was therefore 

void, because in contravention of section 11, article 3, of 
the constitution of this state, that "No law shall be 
amended unless the new act contains the section or sec

tions so amended, and the section or sections so amended 
shall be repealed." (State v. Moore, 48 Neb., 870, and 

authorities therein cited.) The defendant in error was 
properly held entitled to receive payment for his attend

ance as a witness in the criminal cases wherein his at

tendance had been required by the district court, for the 

amendment by virtue of which his right was attempted to 

be denied was, to that extent, nugatory. The judgment 
of the district court is 

AFFLRMED.
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Tolerton & Stetson Co. v. German-American Savings Bank.  

TOLERTON & STETSON COMPANY ET AL. v. GERMAN-AMER
ICAN SAVINGS BANK OF LE MARS.  

FILED JUNE 16, 1897. NO. 7462.  

Beview Without Bill of Exceptions. In the absence of a bill of excep
tions it will be assumed that the district court was fully justified 
by the proofs In so ruling on various motions as to require the 
enforcement of its judgment which previously had been affirmed 
and directed to be enforced by this court.  

ERROR from the district court of Dawes county. Tried 
below before KINKAID, J. Affirmed.  

Allen G. Fisher, Albert W. Crites, W. H. Fanning, E. W.  
Dailey, and E. S. Ricker, for plaintiffs in error.  

D. B. Jenckes, O. H. Bane, and Barnes & Tyler, contra.  

RYAN, O 

There was fn this case a judgment in the district court 
of Dawes county, from which an appeal was prosecuted 
to this court, wherein there was an affirmance of the 
judgment of the said district court. (Tolerton & Stetson 
Co. v. Mc~lain, 35 Neb., 725.) After the cause was re
manded to the district court there was a motion by the 
German-American Savings Bank, one of the parties, ask
ing that the amount required to be paid it should be paid 
by the receiver in accordance with the terms of the 
affirmed decree. There was a motion by another party 
by which it was sought to decrease the amount to be paid 
said German-American Savings Bank by deducting the 
amount of certain notes, designated as the Howe Broth
ers' notes, and by deducting an amount equal to the 
amount of the interest which had accrued on the claim 
due the savings bank pending the litigation. The motion 
of the bank for an order requiring payment in accordance 
with the terms of the affirmed decree was sustained. The 
two motions to modify said decree were overruled.
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These rulings are the alleged errors of which complaint 

is now made by a petition in error in this court.  

There was preserved no evidence by bill of exceptions, 

and we must assume that the action of the district court, 

in ordering the enforcement of the judgment which had 

been appealed from and affirmed, and in refusing to mod

ify it, was right. The orders on the several motions are 

therefore 
AFFIRMED.  

REGINA MARROW V. WILLIAM 0. GILBERT, ADMINIS

TRATOR.  

FILED JUNE 16, 1897. No. 7811.  

1. Review: FINAL ORDERS. This court's appellate jurisdiction in error 

proceedings is limited to final orders and judgments made by the 

district courts.  

2. - : - . An order was made setting aside a verdict. After 

the term at which this was done a motion was filed to vacate said 

order. The record brought here recites: "The court finds that 

the order granting a new trial was made contrary to, and in vio

lation of, the rules of this court, * * * was prejudicial error, 

and erroneously granted, * * * and the court would set aside 

said order granting said new trial had this court jurisdiction to 

do so." Held, Not a'final order.  

ERROR from the district court of Douglas county.  

Tried below before SCoTT, J. Proceeding in error dismissed.  

Byron G. Burbank and V. 0. Strickler, for plaintiff in 

error.  

O'Neill & Gilbert and Cowin & McHugh, contra.  

RAGAN, C.  

In the district court of Douglas county, Regina Marrow 

sued Emily Hespler for damages for an assault and bat

tery. The jury returned a verdict in favor of plaintiff.
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On motion of Mrs. Hespler this verdict was by the dis

trict court set aside. After the adjournment of the term 

of court at which said verdict was set aside, Mrs. Marrow 

filed a motion to set aside the order of the district court 

setting aside the verdict of the jury. The printed ab

stract on which the case is submitted recites: "The court 

being fully advised in reference to the motion for leave 

to file a motion to set aside the order * * * granting 

a new trial, * * * and after hearing arguments by 

counsel for both parties, it is ordered that plaintiff be, 
and hereby is, given leave to file said motion and to argue 

and have a hearing on the same; * * * whereupon, 

by consent of both parties, came on to be heard said mo

tion to set aside the said order. * * * After argu

ments of counsel the court finds that the order * * * 

granting a new trial was made contrary to, and in viola

tion of, the rules of this court * * * then in force, 

* * * and was prejudicial error, and erroneously 

granted by the court and obtained by the defendant, and 

the court would set aside said order * * * granting 

said new trial had this court jurisdiction to do so." * * 

A petition in error has been filed here by Mrs. Marrow to 

review this action of the district court.  
Section 581 of the Code of Civil Procedure provides: 

"An order affecting a substantial right in an action, when 

such order in effect determines the action and prevents a 

judgment, and an order affecting a substantial right made 
in a special proceeding, or upon a summary application 
in an action after judgment, is a final order, which may 
be vacated, modified, or reversed as provided in this title." 
It will thus be seen that the Code authorizes this court to 
review final orders made by the district courts. But in 
the case at bar the district court made no order on the 
motion filed to set aside the order granting a new trial.  
All that can be claimed for the record is that the court 
heard arguments upon this motion, found that it was 
meritorious, and expressed the opinion that it had no 
jurisdiction to sustain the motion. But if the court sus-
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tained this motion, or overruled it, the record before us 

does not disclose that fact; and until the district court 

has passed upon this motion by making an order sustain

ing it or overruling it, this court cannot review its action.  

So far as the record before us is concerned, the motion 

made by Mrs. Marrow is still pending and undetermined 

in the district court of Douglas county. The proceeding 

in error is 
DISMISSED.  

NORFOLK BEET-SUGAR COMPANY V. HERMAN KOCH.  

FILED JUNE 16, 1897. No. 7376.  

1. Review: DISREGARD OF INSTRUCTIONS. It clearly appearing that the 

verdict in this case was rendered in disregard of the instructions 

and evidence, the judgment is reversed.  

2. Personal Injuries: VERDICT AGAINST MASTER: EVIDENCE: REVIEW.  

In a personal injury case by a servant against a master, the evi

dence without contradiction disclosing that the injury was sus

tained by reason of the negligence of another servant of the same 

master, there being no other evidence as to the relations existing 

between the two servants, and the jury having answered, "We 

don't know," to a special interrogatory as to whether they were 

fellow servants, held, that the general verdict in favor of the 

plaintiff was not sustained by the evidence.  

ERROR from the district court of Madison county.  

Tried below before ROBINSON, J. Reversed.  

Powers & Hays, for plaintiff in error.  

Beels & Schoregge and Koenigstein & Koenigstein, contra.  

IRVINE, C.  

This was an action by Herman Koch, an infant, against 

the Norfolk Beet-Sugar Company, to recover damages for 

personal injuries sustained by him while in the employ 

of the defendant, and alleged to be due to the negligence 

of the defendant. The plaintiff had a judgment for 

$1,500. The defendant prosecutes error.
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The evidence with regard to the manner in which the 
accident occurred is very meagre. The following is all 
that is material in the evidence on that point: Koch was 
sixteen years of age, had been employed in the factory 
the previous year, and had been employed there about a 
month in 1893, when, on Sunday, the 24th of September, 
the factory being for the most part closed for the purpose 
of cleaning it up, Koch was directed by the superintend
ent to enter a closed drain or sewer for the purpose of 
removing an obstruction. It seems that from certain 
machinery in the factory it was customary to discharge 
hot water and steam into this sewer. On the day in ques
tion only one machine was in operation from which such 
water and steam could be discharged. This was a ma
chine styled in the evidence a "quadruple effect," and 
was in charge of one Peter Stirert. Prior to ordering 
Koch to enter the sewer the superintendent told Stirert 
what was about to be done, and commanded him not to 
let any water or steam into the sewer. When he directed 
Koch to enter the sewer he told him that there was no 
danger in doing so. Koch entered, and while he was 
within the sewer a volume of hot water and steam was 
permitted to enter and he was severely scalded. The 
only negligence alleged in the petition is the permitting 
of the water and steam to enter the sewer while Koch 
was there.  

The court submitted to the jury certain questions for 
special findings. Among them were the following: 

"Did the injury the plaintiff complains of result from 
any act of negligence of the defendant?" 

A. "Yes." 
Second: "If the jury answers the above question in the 

affirmative, state what act or acts of negligence on the 
part of the defendant caused said injury." 

A. "By permitting a volume of hot water to flow 
through the sewer in which the plaintiff was at work." 

It is thus evident, both from the petition and from the 
special verdict, that the verdict was found solely because
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of negligence in permitting the water to enter the sewer, 

and not bcause a youth of tender years had been ordered 

into a place of exceptional danger. One defense was 

that the negligence, if any, was that of Koch's fellow serv

ant. The only evidence as to the relations existing be

tween these two servants is that neither occupied any 

position of control or direction over the other, and that 

they were both employed by the defendant,-Koch as a 

common laborer, and Stirert to operate the "quadruple 

effect." Whether or not their duties were of such a char

acter as to bring them often together co-operating in any 

work does not appear. The court instructed the jury 

on the broad theory of fellow servants, as declared by 

Chief Justice Shaw in Farwell v. Boston & W. R. Go., 4 

Met. [Mass.], 49, to the effect that all persons working for 

the same master are fellow servants. Under the rule es

tablished in this state this instruction was prejudicially 

erroneous as to the plaintiff. (Union P. R. Co. v. Erickson, 

41 Neb., 1; Omaha & R. V. R. Co. v. Krayenbuhl, 48 Neb., 

553.) Nevertheless, under this instruction and the evi

dence there was not room for the slightest doubt that 

they were fellow servants. Notwithstanding the uncon

tradicted evidence that they were in the employ of a com

mon master, and the instruction that this constituted 

them fellow servants, the question in the special verdict 

as to whether they were fellow servants and as to whose 

servant Stirert was, the jury answered, "We don't know." 

It is evident, therefore, that the jury deliberately disre

garded the evidence and instructions in this respect. But 

had the instruction on this question been in accordance 

with the rule established in this state, to the effect that 

in order to exempt the master from responsibility to one 

servant for injuries caused by the negligence of another, 

there must be some consociation in the same department 

'of duty or line of employment, the verdict would still not 

be sustained by the evidence. Where this commonly 

called "department rule" prevails it is a question of fact 

for the jury to determine under appropriate instructions
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by the court whether the two persons are fellow servants.  
(Indianapolis & St. L. R. Co. v. Daniel Morgenstern, 106 Ill., 
216; Chicago & N. W. R. Co. v. Moranda, 108 Ill., 576; Devine 
v. Tarrytown & Irvington Union Gaslight Co., 22 Hun [N. Y.], 
26; Hass v. Philadelphia & Southern Mail Steamship Co., 88 
Pa. St., 269.) A number of facts are admissible for the 
purpose of proving or disproving this relationship. Em
ployment by a common master; a liability to discharge 
by the same master or officer; whether or not one of the 
persons has power to direct and control the operations 
of the other; whether they are subject to the orders of 
different superintendents or foremen; whether they 
habitually or frequently work together at the same par
ticular task; whether, if their work is different, they are 
frequently brought together and co-operate generally to 
accomplish the same end; or whether, on the other hand, 
their lines of duty are entirely distinct, without any con
sociation, as was the case in Union P. R. Co. v. Erickson, 
supra. Perhaps other facts might be shown. But in this 
case a single fact appeared,-to-wit, that they were in 
the employ of a common master, and worked in and about 
the same factory. In the absence of other evidence, this 
tends to establish the relationship of fellow servants, and 
in the absence of other evidence, the jury should have so 
found. It is quite evident that the verdict was governed 
either by prejudice against the defendant or by sympathy 
for the plaintiff, and was rendered in reckless disregard 
of the evidence in the case.  

After the verdict was returned the defendant objected 
to the discharge of the jury until the questions which the 
jury had answered "we don't know" had been properly 
answered. This objection was overruled and the jury 
discharged. These questions were of the very essence of 
the case. Whether it was error of itself, in view of the 
general verdict, to accept it without an answer to these 
questions,-the court having already determined that 
they should be submitted to the jury,-we do not deter
mine. The failure of the jury, however, to answer the
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questions, especially in the light of the instructions given, 

demonstrates conclusively the vice of the verdict.  

REVERSED AND REMANDED.  

LYMAN F. PARDUE, APPELLEE, V. MISSOURI PACIFIC 

RAILWAY COMPANY, IMPLEADED WITH H. McKEE, 
APPELLANT.  

FILED JuNE 16, 1897. No. 732L 

1. Damages for Breach of Contract: MECHANICS' LIENS. In the case of 
a building contract, where the owner has wrongfully interrupted 

the contractor and prever d his completing the work, the con

tractor is entitled to a lien for the reasonable value of the labor 

he has performed and material he has furnished, but he cannot 

have a lien for the damages sustained from- the breach of the 

contract.  

2. Mechanics' Liens: STATUTE OF LIMITATIONs. One contracting di

rectly with the owner may file his claim of lien at any time within 

four months of the time of the performance of the labor or fur

nishing of the material.  

8. -: -. The statute of limitations begins to run against a 

mechanic's lien from the time of filing the claim of lien.  

APPEAL from the district court of Lancaster county.  

Heard below before HALL, J. Reversed.  

F I. Foss and W. R. Matson, for appellant.  

Milton M. Starr and Lamb, Adams c Scott, contra.  

IRVINE, C.  

This was an action by Pardue to foreclose a mechanic's 

lien on an elevator situated on the right of way of the 

Missouri Pacific Railway Company. The elevator be

longed to the defendant McKee. The district court ren

dered a decree finding due the plaintiff $450, and estab-
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lishing a lien on the elevator, and such interest as McKee 
had in the land. McKee appeals.  

It appears from the record that a contract was entered 
into between Pardue and McKee, whereby Pardue under
took to construct the elevator for $1,725. He performed 
certain work and furnished certain material, alleged to 
be of the value of $699.38, when McKee took possession 
and himself completed the work, claiming the right to do 
so because of unreasonable delay by Pardue. The peti
tion, after pleading the performance of labor and furnish
ing material as above stated, and admitting the payment 
of $600, alleges that McKee's refusal to permit Pardue 
to proceed under his contract was wrongful, and that 
plaintiff was damaged thereby in the sum of $1,125. The 
answer alleges that Pardue failed to complete the work 
within a stipulated time or within a reasonable time, and 
counter-claims for several items of damages. It is some
what difficult, from the briefs, to ascertain precisely what 
rulings McKee considers erroneous. The controversy 
turns almost entirely upon the question as to whether the 
exclusion of the contractor was rightful or wrongful, and 
as to what items of damages and counter-damages should 
be allowed. We do not see how, in this case, any of these 
questions can be considered. Our mechanic's lien law 
(Compiled Statutes, ch. 54, art. 1) confers. a lien for labor 
performed or material furnished for the erection, repara
tion, or removal of certain structures; but it nowhere 
confers a lien upon such structures for damages arising 
from a breach of contract to erect them. Assuming, as 
plaintiff contended, and as the court below evidently 
found, that the owner's interruption of the contractor and 
refusal to permit him to proceed were wrongful, it is 
established that the contractor is entitled to a lien for 
the value of all labor which he has performed and ma
terial which he has furnished. (Von Dorn v. Mengedoht, 
41 Neb., 525.) It is true that there is a statement in that 
opinion that had there been a finding, supported by evi
dence, that the contractors had sustained other damages,
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they would have been entitled to the amount of such dam
ages. But there was no such finding and the lien was 
in that case allowed only for the value of the labor and 
materials. So the court was not considering whether the 
damages referred to, had they existed, would form the 
basis of a mechanic's lien. On the other hand, it is at 
once apparent that the statute does not confer a lien for 
such damages. (Denniston v. McAllister, 4 E. D. Smith 
[N. Y.], 729.) In deciding this point we are perhaps trans
gressing the general rule that the court will not consider 
questions not presented by the briefs. But the question 
is so fundamental that we feel warranted if not compelled 
to consider it. It would seem absurd, and certainly very 
difficult, to proceed in an attempt to adjust conflicting 
claims for damages for a breach of a building contract, 
with a view to establishing a lien therefor, when no such 
lien can possibly exist. The $600 was applied, both by 
contract and act of the parties, to payment for labor and 
materials, so that the only portion of that claim remaining 
unpaid is $99.38. There is ample evidence to support the 
finding of the district couft in favor of the plaintiff as to 
this item.  

It is argued that as to the material, the law required 
the claim of lien to be filed within sixty days, and this 
was not done. Counsel, however, mistake the statute.  
The differing requirements as to the time when a claim 
of lien must be filed grow out of the distinction between 
principal contractor and subcontractors, and not between 
material-men and builders. It is also argued that the 
lien takes effect from the time when the first materials 
were furnished, and we understand the position of counsel 
to be that the action must be brought within two years 
from that time. The statutory provision, however, is 
that the lien shall operate "for two years after the filing 
of such lien." The statute of limitations begins to run 
from that time, and not from the time when the lien first 
attaches. The action was brought within the prescribed 
period.
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The decree of the district court is reversed, and a decree 
will be entered here in all respects similar, except that the 
amount of the lien will be only $99.38, with seven per cent 
interest from the 8th day of January, 1889, the date when 
McKee excluded the plaintiff from the work.  

JUDGMENT ACCORDINGLY.  

CLARK & LEONARD INVESTMENT COMPANY, APPELLEE, V.  

PALMER AAY ET AL., APPELLEES, AND J. A. HUDEL

SON ET AL., APPELLANTS.  

FILED JUNE 16, 1897. No. 7889.  

1. Judicial Sales: DISTRIBUTION OF PROCEEDS. A purchaser at a judi
cial sale who, instead of paying the amount of his bid to the offi
cer making the sale, undertakes to himself disburse it in dis
charging liens, does so at his peril.  

2. -- : TITLE OF PURCHASER: LIENS. The title of the purchaser, 
where there is an appeal from the order of confirmation, relates 
back on affirmance at least as far as that order, and he may not 
deduct from the amount of his bid sums which he has paid on ac
count of taxes becoming liens on the property, and interest accru
ing on a senior mortgage subject to which he bought, between the 
time of confirmation and the time of affirmance or dismissal of 
appeal.  

3. - : DISTRTBUTION OF PROCEEDS: PARTIEs. The holder of a lien 
not made a party to a foreclosure case has no standing by inter
vention on motion for distribution to ask to have the purchase 
money applied to the satisfaction of his lien.  

4. : --. A motion for distribution should properly be made 
after the fund comes into the hands of the officer making the sale 
or after it is paid into court, if such be the order. If made earlier 
the court may refuse to entertain it, but if overruled on the ground 
that it is premature, the order should be without prejudice to a 
later application.  

APPEAL from the district court of Lancaster county.  
Heard below before STRODE, J. AModified.
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F. A. Boehner and Nestor Rummons, for appellants.  

Ricketts & Wilson, contra.  

IRVINE, C.  

The record before us presents a very curious and com
plicated state of facts. The transcript contains some of 
the affidavits used in evidence. The bill of exceptions 
repeats most of the pleadings. From this mass of docu
ments we gather a statement of facts from which we elin
inate as far as practicable the minor and less material 
points, in the hope that the case may be so far simplified 
as to render its condition intelligible.  

Palmer Way and Margaret Way, whom we shall here
after style the Ways, were the owners of certain property 
in Lancaster county. On this there was a senior mort
gage of $11,000, which had been executed to the Clark & 
Leonard Investment Company, hereinafter styled the In
vestment Company, and by it transferred to the president 
and directors of the Insurance Company of North 
America, hereinafter styled the Insurance Company, the 
Investment Company guarantying payment. There was 
a junior mortgage to Hudelson, which at the time of de
cree amounted to $1,999.15. It would seem that there 
was a judgment lien in favor of one Sheldon, junior to 
these mortgages, or at least to the Investment Company 
mortgage. The Ways failing to pay certain interest 
coupons on the first mortgage and taxes on the property, 
the Investment Company had paid these charges, and 
thereupon brought this action to foreclose for the sum 
so paid, the principal of the first mortgage not being due.  
The Ways and Hudelson were the only defendants to the 
action. The judgment creditor was not a party. It is 
said that he could not be made a party because an appeal 
was pending from the judgment in the supreme court.  
That the judgment had been superseded does not, how
ever, appear. A decree of foreclosure was rendered ad-
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judging the first lien to be in the Insurance Company, the 
second in the Investment Company, and the third in Hud
elson, and the land was ordered sold subject to the first 
lien, to pay the two junior liens. No appeal was taken 
from this decree. It would seem, however, that a stay 
was taken, and on its expiration the laud was sold to 
Hudelson for $5,400. The Ways made a motion to set 
aside this sale, which was overruled and the sale con
firmed. The Ways appealed to this court, where, after 
the case had been pending nearly a year, they dismissed 
the appeal. Then they filed a motion to require Hudelson 
to pay his bid. About the same time the German Na
tional Bank, hereinafter styled the bank, appeared, ap
parently without any order of intervention, and filed what 
it calls a "petition and motion." In this it is alleged, 
among a great many other things, that it became the 
owner of the Sheldon judgment, and that it had also pur
chased from Hudelson his rights to the decree of fore
closure. It asked that if Hudelson should be required to 
pay his bid, he be directed to pay it to the bank to apply 
on the judgment and Hudelson mortgage. The court sus
tained the motion of the Ways in so far as to require 
Hudelson to pay $419.80, said amount remaining due on 
his bid, into court, and overruled the bank's motion.  
From these orders Hudelson and the bank appeal.  

The reasons urged by Hudelson against paying any fur
ther money on his bid are, in brief, that between the 
decree and sale certain taxes accrued against the prop
erty, and interest accumulated on the Insurance Com
pany's mortgage; that pending the appeal other taxes 
became liens on the property, and further interest ac
crued; that Hudelson, to protect the property, had paid 
these sums; that he had paid the Investment Company 
the amount found due it in the decree; that he had paid 
the costs of the case and had paid to the bank $1,036.25 
upon the Hudelson mortgage, which the bank then owned 
by virtue of purchasing Hudelson's rights under the de
cree. He claimed that these amounts, in the aggregate,
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were more than his bid, and that he was thereby dis
charged from further payment. Exactly on what basis 
the court made the accounting does not appear from the 
record; but from the amount found still due from Hudel
son, it would seem that the court had at least given him 
credit on his bid for the amount paid the Investment 
Company, the amount paid the bank, and the taxes and 
interest accruing between the decree and order of con
firmation. This was certainly all to which he was enti
tled. The purchaser at a judicial sale depends upon con
firmation to perfect his title. Upon confirmation, for 
some purposes, the title relates back to the sale; but on 
the dismissal of Way's appeal it, for all purposes, related 
back at least to the time of confirmation. It was Hudel
son's property from that time, and the interest thereafter 
accruing on the first mortgage, subject to which he pur
chased, and the taxes thereafter accruing, were charges 
for which he was responsible, and not the Ways. Un
doubtedly the purchaser is entitled to an accounting for 
rents in such a case from the time of confirmation; and 
perhaps in case of insolvency, where a surplus remains 
of the purchase money after discharging the liens, the 
purchaser may, on an application for distribution, obtain 
an equitable set-off to protect himself. This we do not 
decide, because there is no allegation or proof of insolv
ency on the part of the Ways. Certain it is that it is the 
duty of the purchaser, except, at the most, as to such 
portion of the purchase money as may inure to himself 
in another capacity as an adjudged lien-holder, to pay 
the money to the officer making the sale. If, instead of 
doing so, he undertakes to disburse it himself in payment 
of adjudged liens, or liens which in his opinion exist 
against the property and have not been adjudicated, he 
does so at his peril. The court very properly required 
Hudelson to complete his bid, and Hudelson certainly has 
no just ground of complaint as to the amount found due 
or the credits allowed him.  

The case of the bank is double. It certainly has no
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right to ask an application of the purchase money to thy 

payment of the Sheldon judgment. Whether this lien 

was junior or senior to the mortgages, as the holder 

thereof was not made a party to the proceeding, the judg
ment was not barred nor its lien upon the land removed.  

The bank, as its holder, has in one case, so far as this 

action is concerned, still the senior lien, with the right 

to levy on the property. In the other case it occupies 
the position of a junior lien-holder, with regard to an 

ineffectual foreclosure of a senior lien. It appears from 

the record that pending this action the Insurance Com
pany obtained a decree foreclosing its mortgage, and to 
this action there seem to have been the proper parties.  

But that does not affect this case. So far as the bank 

asks to have the purchase money applied to the satisfac

tion of the decree foreclosing the Hudelson mortgage, 

it would seem that if the Investment Company's claim 

has been satisfied it would have this right, as more than 

the amount remaining due on the bid remains unpaid on 

the Hudelson mortgage. By its purchase of the decree 

it acquired Iludelson's position. as junior lien-holder.  
Iudelson lost that position and remained in the case 

only in the attitude of the purchaser at the sale. The 

court was, however, justified in overruling the motion at 

the time it was made, on the ground that it was pre

mature. It was in its essence a motion for distribution, 

and the court was justified in refusing to entertain it, 
at least until the sum due from the purchaser had been 

ascertained and the money paid into court in pursuance 
of the other order.  

The order sustaining the Ways' motion is affirmed.  

The order overruling the bank's motion is modified in so 

far as to render it without prejudice to a later applica

tion for distribution of the remaining purchase money 

in payment of the sum remaining due on the decree in 
favor of Hudelson.  

ORDER ACCORDINOLY.
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STATE OF NEBRASKA, EX REL. D. H. WHEELER ET AL., V.  

ERNEST STUHT ET AL.  

FILED JUNE 26, 1897. No. 9240.  

1. Statutes: INVALID PROVISIONs: ENFORCEMENT OF VALID PORTIONS.  

If a portion of a legislative act is unconstitutional and It can be 
separated from other portions of the act and the latter enforced 
independent of the former, and it further appears that the uncon
stitutional part did not constitute such an inducement to the 
passage of the other parts of the law that they would not have 
been passed without it, the former may be rejected and the latter 
upheld.  

2. - : . The same rule obtains in relation to parts of 
the sections of a statute, and that which is unconstitutional may, 
under the operation of the foregoing rule, be rejected from a 
section or sections of a law and what remains be sustained, unless 
they are inseparably connected in substance.  

3. Municipal Corporations: CREATION: DEFECTS. A legislature may 
create a municipality without providing in all particulars for Its 
government, but that this has been done by a legislature is not 
alone sufficient to render such law of creation invalid. It will be 
presumed that a subsequent legislature will perform its duty and 
will remedy the defect.  

4. Statutes: SPECIAL LAws. In determining whether an act of the leg
islature is general or special in its character, the substance alone 
should be considered. Forms or particular words or turns of ex
pression should be disregarded. .  

5. - : CREATION OF MUNICIPAL CORPORATIONS: CONSTITUTIONAL 

LAw. "The classification of the cities of the state into classes and 
subclasses and the conferring upon them of corporate powers by 
acts of the legislature of a general nature, yet the provisions of 
which are applicable to but one of such classes or subclasses, is 
not repugnant to any provision of the constitution." State v.  
Graham, 16 Neb., 74, approved and followed.  

6. - : - : GENERAL LAWS. If the provisions of a law establish
ing a class of cities on the basis of population are such that other 
cities may in the future, without additional legislation. enter the 
specified class, the law is general.  

7. Demurrer. A demurrer searches the entire record and is applicable 
and fatal to the first defective pleading.  

8. Quo Warranto: RIGHT TO MAINTAIN ACTION. Where relators, In an 
action of quo warranto to oust respondents from certain offices and 
obtain possession thereof, base their right to the relief on the 
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unconstitutionality of a statute under which respondents claim 
to occupy the offices, and the arguments and reasons for declaring 
such law unconstitutional would be equally forcible and effective 
as against the law under which relators assert title to the offices, 
the relators have no standing and cannot prevail in the litigation.  

9. Statutes: TIME PRovIsIoNs BECOME EFFECTIVE. A law is not open 
to the criticism that separate provisions of it take effect at dif
ferent dates if as an entirety it becomes of effect and operative 
on a fixed date, notwithstanding, as to some persons or matters 
affected by it, the law is of full operation immediately upon its 
passing into effect, and as to others its operation is not so full 
and complete until in the future on the happening of some stated 
contingency.  

10. -: TITLES. "The provision of section 11, article 3, of the con
stitution, viz., 'No bill shall contain more than one subject, and 
the same shall be clearly expressed in the title,' was intended to 
prevent surreptitious legislation and not to prohibit comprehen
sive titles. The test is not whether the title chosen by the leg
islature is the most appropriate, but whether it fairly Indicates 
the scope and purpose of the act." State v. Bemis, 45 Neb., 724, 
approved and followed.  

11. - : VALIDITY: OBJECTIONS: ISSUES. Where the relief sought 
rests on the establishment of the unconstitutionality of an act of 
the legislature, objections to detached portions of the act which 
if declared unconstitutional would not affect the validity of the 
other portions and remainder of the act, raise questions which 
are but collateral to the main issue and which are not necessarily 
for discussion or definite determination.  

ORIGINAL action in the nature of quo warranto to oust 
respondents from the offices of councilmen of the city of 
Omaha, and to instate relators therein. Writ denied.  

The opinion contains a statement of the case.  

Wright & Thomas, J. B. Shecan, and A. S. Ghurchill, for 
relators: 

Relators' first position is that the office of police judge 
is a constitutional office, made elective, and for a fixed 
term of two years; that the provisions of the new charter, 
approved March 15, 1897, shorten the term of the in
cumbent and undertake to establish, instead of the con
stitutional term, a term of three years; that the act, in
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so far as it relates to the election and term of office and 

salary of police judge, is unconstitutional and void; and 

that these invalid provisions are so interwoven with the 

other parts of the act, and form so essential a part of the 

whole scheme of legislation, that the entire act must be 

declared invalid. (Constitution, sees. 1, 18, 20, art. 6; 
see. 16, art. 3; Wenzler v. People, 58 N. Y., 516; McDcr

mont v. Dinnie, 69 N. W. Rep. [N. Dak.], 294; State v. Tho

man, 10 Kan., 197; Martin v. Tyler, 60 N. W. Rep. [N.  
Dak.], 392; Scagit County v. Stiles, 10 Wash., 388; State 

v. Perry County, 5 0. St., 497; Jones v. Robbins, 8 Gray 

[Mass.], 329; Warren v. Mayor, 2 Gray [Mass.], 84; Trum

ble v. Trumble, 37 Neb., 340; State v. Moore, 48 Neb., 870; 
Poindexter v. Greenhow, 114 U. S., 270; Trade Marks Case, 

100 U. S., 82; Copeland v. City of St. Joe, 126 Mo., 417; 

Slausen v. City of Racine, 13 Wis., 398; Commonwealth v.  

Potts, 79 Pa. St., 164; Meshmeier v. State, 11 Ind., 484; 

Allen v. Louisiana, 103 U. S., 80; Eckhart v. State, 5 W. Va., 
515; Johnson v. State, 35 Atl. Rep. [N. J.], 787; Lathrop v.  

Mills, 19 Cal., 513; State v. Sinks, 42 0. St., 345; State v.  

Blend, 121 Ind., 514; Dells v. Kennedy, 49 Wis., 555; Black 

v. Trower, 79 Va., 123; People v. Porter, 90 N. Y., 68.) 
The act in question is special, and therefore unconstitu

tional. (Clegg v. School District, 8 Neb., 178; Dundy v.  

Richardson County, 8 Neb., 518; State v. Pugh, 43 0. St., 
98; State v. City of Cincinnati, 20 0. St., 18; State v. Con

stantine, 42 0. St., 437; State v. Mitchell, 31 0. St., 607; De

vine v. County Commissioners, 84 Ill., 590; State v. Smith, 

26 N. E. Rep. [0.], 1069; Commonwealth v. Patton, 88 

Pa. St., 258; State v. Hammer, 42 N. J. Law, 435; State v.  

Herrmann, 75 Mo., 340; City of Topeka v. Gillett, 32 Kan., 

431.) 
The act is broader than the title, and includes subjects 

not within the title. It is therefore invalid. (Blair v.  

State, 90 Ga., 326; City of Wahoo v. Dickinson, 23 Neb., 

426; Village of Hartington v. Luge, 33 Neb., 623; City of 

Seward v. Conroy, 33 Neb., 430; Gottschalk v. Becher, 32 
Neb., 653; County Commissioners v. Hiner, 54 Kan., 334;
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Cherokee County v. Chew, 44 Kan., 162; Finnegan v. Sale, 
54 Kan., 420; State v. Deets, 54 Kan., 504; Wheeler v. Chub
buck, 16 Ill., 362; Supervisors v. Keady, 34 Ill., 293.) 

The charter seeks to clothe the city council with judic
ial power. It seeks to give the council, or a committee 
thereof, all the power of courts of justice to compel the 
giving of testimony. This is a violation of the constitu
tion. (Langenberg v. Decker, 31 N. E. Rep. [Ind.], 190; Ex 
parte Doll, 7 Phila. [Pa.], 595; Kilbourn v. Thompson, 103 
U. S., 168; In re Mason, 43 Fed. Rep., 510.) 

The act contravenes the 14th amendment to the con
stitution of the United States, which declares: "No state 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, 
nor shall any state deprive any person of life, liberty or 
property without due process of law; nor deny to any 
person within its jurisdiction equal protection of the 
laws." (Missouri v. Lewis, 101 U. S., 22; People v. Hurl
but, 24 Mich., 93; Ward v. Maryland, 12 Wall. [U. S.], 
418; Anderton v. City of Milwaukee, 52 N. W. Rep. [Wis], 
96; Frorer v. People, 31 N. E. Rep. [Ill.], 395; State v.  
Seavey, 22 Neb., 467; Low v. Rees Printing Co., 41 Neb., 
137.) 

W. J. Connell, contra: 

Where a statute contains provisions which are invalid 
or unconstitutional, if the valid and invalid portions are 
not so connected as to be incapable of separation, and the 
valid part is a complete act and not dependent upon the 
part that is void, the latter alone will be disregarded and 
the remainder upheld. (Bailey v. State, 30 Neb., 855; 
Singer Mfg. Co. v. Fleming, 39 Neb., 685; State v. Moore, 
48 Neb., 870; State v. Hardy, 7 Neb., 377; State v. Board 
of Commissioners of Lancaster County, 7 Neb., 85; State v.  
furds 19 Neb., 316; In re Groff, 21 Neb., 647; State v.  

Van Duyn, 24 Neb., 586; Muldoon v. Levi, 25 Neb., 457; 
.essenger v. State, 25 Neb., 674; Magneau v. Fremont, 30
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Neb., 843; State v. Stout, 33 Atl. Rep. [N. J.], 858; Lewis 
v. Lewelling, 36 Pac. Rep. [Kan.], 351; State v. Bailey, 42 
Pac. Rep. [Kan.], 374; Dunn v. City of Great Falls, 31 Pac.  
Rep. [Mont.], 1017; Irvin v. Gregory, 13 S. E. Rep. [Ga.], 
120; City of St. Paul v. Chicago, M. d St. P. R. Co., 68 N. W.  
Rep. [Minn.], 458; People v. Perry, 21 Pac. Rep. [Cal.], 
423; State v. Stout, 33 Atl. Rep. [N. J.], 858; McPherson 
v. Blacker, 13 Sup. Ct. Rep., 3; Henderson v. State, 36 N. E.  
Rep. [Ind.], 257; State v. Blend, 23 N. E. Rep. [Ind.], 511; 
Hale v. McGettigan, 45 Pac. Rep. [Cal.], 1049; City of West
port v. McGee, 30 S. W. Rep. [Mo.], 523.) 

The relators have no standing in court upon the ground 
of special legislation. If the present councilmen were 
unconstitutionally elected, so were the relators. If the 
new charter is unconstitutional the old one was. (19 Am.  
& Eng. Ency. Law, 677; Maxwell, Pleading and Practice, 
724; State v. Stein, 13 Neb., 529.) 

The act is not special legislation. (State v. Graham, 
16 Neb., 74; State v. Berka, 20 Neb., 375; ilIcClay v. City of 
Lincoln, 32 Neb., 412; State v. Robinson, 35 Neb., 402; Hun
zinger v. State, 39 Neb., 653; State v. Hunter, 17 Pac. Rep.  
[Kan.], 184; State v. Bemis, 45 -Neb., 735.) 

The act contains but one subject, and the same is 
clearly expressed in its title. (City of Omaha v. City of 
South Omaha, 31 Neb., 379; State v. Bemis, 45 Neb., 724.) 

The act takes effect at one time. (Hopkins v. Scott, 38 
Neb., 661; State v. Newbold, 42 Pac. Rep. [Kan.], 345.) 

HARRISON, J.  

In this, an original action in this court, an information 
in the nature of a quo warranto was filed by the relators, 
in which it was averred that they had been elected and 
assumued the duties of councilmen in and for the city of 
Omaha, under and by virtue of the provisions of the law 
then in force, which was an act entitled "An act incor
porating metropolitan cities and defining, regulating, and 
prescribing their duties, powers, and government," which
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was passed and became of effect March 30, 1887 (see 
Session Laws, 1887, ch. 10; Compiled Statutes, 1895, note 
ch. 12a); that their offices were being and had been un

lawfully invaded and usurped, the powers and duties per

formed, and the emoluments and privileges thereof en

joyed by the respondents. The relief sought is the ouster 

of the respondents and the establishment of the title of 

relators to the offices involved. The respondents an

swered pleading the passage by the legislature of 1897 

of an act entitled "An act incorporating metropolitan 

cities and defining, prescribing, and regulating their du

ties, powers, and government, and to repeal an act enti

tled 'An act incorporating metropolitan cities and defin

ing, regulating, and prescribing their duties, powers, and 
government,' approved March 30, 1887, and all acts 

amendatory thereof, being chapter 12a of the seventh 

edition of the Compiled Statutes of the state of Nebraska 
(edition of 1895), entitled 'Cities of the Metropolitan 

Class' " (Session Laws, 1897, ch. 10, p. 54); that the act of 
1897 was approved March 15, 1897; that at an election 

held pursuant to the provisions and requirements of the 
act of 1897, the respondents were elected as councilmen 
in and for the city of Omaha, and had taken possession 

of the offices and were performing the duties thereof.  
There were other and further allegations in the answer, 
which put in issue the rights of relators to the offices 
which they claimed. To the answer a general demurrer 
was interposed, the general or broad question presented 
and discussed under the issue thus made being the con
stitutionality of the act of 1897, the rights of relators to 
the offices being predicated on its unconstitutionality and 
the continued existence of the act of 1887, and the rights 
of respondents to the offices based on the validity of the 
act of 1897.  

The first point discussed by counsel is in relation to 
the police judge, and the provisions of the new act fixing 
the time of the election of said officer and the duration of 
his term of office. The section of the act of 1897 to which
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our attention is particularly directed in this connection 
is as follows: 

"Section 13. The first city election in all cities governed 

by this act shall be held on the sixth Tuesday after this 

act goes into effect, and the next general city election on 

the first Tuesday in March, A. D. 1900, and all succeeding 

general city elections every three years thereafter. Such 

elections shall be held at the same place as was the gen

eral election for state and county officials last preceding 

such city election. The officers to be elected at such 

election shall be a mayor, police judge, city clerk, treas

urer, comptroller, tax commissioner, and nine (9) council

men; they shall each and all be elected by a plurality of 

all votes cast at said election for such officials, respect

ively, and shall, when properly qualified, hold their offices 

for the terms herein designated, viz.: The terms of the 

officers first elected shall commence on the third Monday 

succeeding their election, and they shall hold office until 

the third Monday in March, A. D. 1900, and until their 

successors shall be elected and qualified; and all subse

quently elected officers shall hold office for the term of 

three years, commencing on the third Monday succeeding 

their election, and shall hold their office until their suc

cessors shall be elected and qualified, except as in this 

act otherwise provided." (Session Laws, 1897, ch. 10, 
p. 57, sec. 13.) 

It will be noticed that by the provisions of the section 

quoted the terms of office of the police judge, after the first 

one, are fixed each at three years. Section 1 of article 6 of 

the constitution is as follows: "The judicial power of the 

state shall be vested in a supreme court, district courts, 

county courts, justices of the peace, police magistrates, 

and in such other courts inferior-to the district courts as 

may be created by law for cities and incorporated towns." 

By section 4 the terms of office of judges of the supreme 

court are fixed at six years; by section 10, terms of judges 

of the district courts at four years; and by section 15, 
county judges' terms at two years. Section 20 provides:
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"All officers provided for in this article shall hold their 
offices until their successors shall be qualified, and they 
shall, respectively, reside in the district, county, or pre
cinct for which they shall be elected or appointed. The 
terms of office of all such officers, when not otherwise 
prescribed in this article, shall be two years. All officers, 
when not otherwise provided for in this article, shall 
perform such duties and receive such compensation as 
may be provided by law." From which it is disclosed 
that police magistrates are constitutional officers, with .a 
term of office prescribed by that instrument at two years.  
The term as fixed by the constitution cannot be extended 
by legislative act; neither can the term of such an officer 
be shortened by legislative enactment.  

Under the act or charter of 1887, which the act of 1897 
by its terms repealed, there had been elected a police 
judge, whose term of office, fixed by the constitution, will 
expire in January, 1898; this term could not be abridged 
by a statute, hence the act of 1897, to the extent it pur
ports to affect such term, is invalid; also such portion of 
it as makes the term of office of a police judge three years 
instead of the constitutional term of two years is of no 
effect. It being determined that the law is invalid or 
unconstitutional in the particulars just indicated, brings 
us to the consideration of another and a vital question.  
viz., does such invalidity necessitate a rejection of the 
whole act? One test to be applied in the solution of the 
foregoing question is, did the enactment of the invalid 
portions of the statute constitute such an inducement to 
the legislators to the passage of the further parts of the 
law that the latter would not have been passed- without 
the former? It seems quite clear that the mere designa
tion of the time at which the police judge should com
mence his term of office, and the fixing the length of his 
term of office at three years, did not possess such signifi
cance or importance that the determination of the exact 
time of the inception of the term or its duration could, 
separately or combined, have operated as an inducement
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for the passage by the legislature of this act, containing, 
as it did, what was intended for a complete and entire 

scheme or plan for the organization and government of 

a class of cities; and further, it seems clear that had the 

legislators known that either the time of the commence

ment of the term stated in the law, or the exact length of 

the term as fixed,must be abandoned,they would not have 

felt constrained to withhold approval from the other and 

more important parts of the act. The invalid portions 

were but minor parts of the law, and not governing in 

their nature, when viewed in the light of the purpose of 

the law as an entirety. Another test to be applied here is, 

may the constitutional and unconstitutional portions of 

the law in question be separated, and is the former so com

plete within itself and independent of the latter that the 

former will be operative and can be enforced without the 

latter? If so, the former will be upheld and the latter 

disregarded or rejected. The foregoing is the rule an

nounced and enforced by this court. (See State v. Hardy, 

7 Neb., 377; State v. County Commissioners, 17 Neb., 85; 

State v. Hurds, 19 Neb., 316;. In re Groff', 21 Neb., 647; 

State v. Van Duyn, 24 Neb., 586; Muldoon v. Levi, 25 Neb., 

457; Messenger v. State, 25 Neb., G74; Magneau v. City of 

Fremont, 30 Neb., 843; Bailey v. State, 30 Neb., 855; Singer 

Mf'g Co. v. Fleming, 39 Neb., 685; State v. Moore, 48 Neb., 

870.) It has been further stated as a rule on this subject: 

"The constitutional and unconstitutional provisions may 
even be contained in the same section, and yet be distinct 

and separable, so that the first may stand though the last 

fall. The point is not whether they are contained in the 

same section, for the distribution into sections is purely 

artificial; but whether they are essentially and insepara

bly connected in substance." (Cooley, Constitutional 

Limitations, 178*; 3 Arm. & Eng. Ency. Law, 377; State 

v. Hardy, 7 Neb., 380.) 
The law of 1897 provided for a police judge and pre

scribed fully his jurisdiction, powers, dufties, etc. The 

only defects in the law were that his term of office could
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not be for the length of time stated, and might not com
mence at the time fixed. The law of 1897 contained 194 
sections, inclusive of the emergency clause and repealing 
section, in which there was legislation in relation to a 
complete set of city officers, their powers, duties, etc.; 
also legislation in regard to taxes, their assessment and 
levy, also in regard to public improvements and issuance 
of bonds; without further particularizing, the whole sub
ject of a municipal organization, in its entire range and 
system, was intended to be and was quite effectually 
included in the legislative enactment. That almost every 
part of the law is wholly disconnected and independent of 
the portion in relation to the term of police judge, and 
does not need the last or its effect to render them com
plete and operative as integral portions of a system of 
city government, becomes apparent by a reading of the 
law. Turning our attention now directly to the enact
ment insomuch as it affects the police judgeship and the 
term thereof, it is clear that there is a police judge, whose 
term of office, being established by the constitution, can
not be interefered with or shortened by the legislature or 
its enactments, hence he will hold the office until Janu
ary, 1898; and if it be said that there will then be a 
vacancy in the office, it may be suggested that possibly 
the charter of 1897 bears within itself the temporary relief 
or expedient wherein it states, section 184: "In case of a 
vacancy in the office of police judge by death, resignation, 
or otherwise, or in case of his absence, disability, or in
ability to perform his duty, it shall be the duty of any 
acting justice of the peace within the city, who shall be 
designated by the mayor, in writing, to act as police judge 
during such vacancy, absence, or inability in the trial of 
causes cognizable before the said judge." In relation to 
vacancies and when they exist we have section 20 of 
article 3 of the constitution, in which it is stated that 
offices created by the constitution shall become vacant 
on the happening of either of certain enumerated events.  
Of this it has been announced that it is not exclusive,
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and vacancies in office may arise from other causes. In 

section 101 of chapter 26 of Compiled Statutes the legis

lature has provided that every civil office shall become 

or be vacant on the happening of either of certain speci

fied events, and in the charter of 1897 the vacancies in 

the office of police judge which may occur are stated to 

be "by death, resignation, or otherwise." Whether the 

list of events contained in section 101, supra, the occur

rence of any one of which will cause a vacancy in a civil 

office, is exclusive or not, and whether the "otherwise" 

contained in section 184 of the law of 1897 can have refer

ence to or include none other, also whether the conditions 

existent by reason of the unconstitutional action of the 

legislature of 1897 in respect to the term of office of the 

police judge, will cause a vacancy in such office at the 

close of the term of the present incumbent, we will not 

now discuss or definitely determine or state. In this 

same connection we will further suggest that in section 

20 of article 6 of the constitution, which we have herein

before quoted, it is stated: "All officers provided for in 

this article shall hold their offices until their successors 

shall be qualified. * * *" And in section 104 of chap

ter 26, Compiled Statutes, the same appears in substance; 

also in the law of 1897 under consideration, in section 13; 

and it has been said that where an incumbent of an office 

holds until his successor is elected and qualified, he con

tinues not merely as a de facto officer, but as an officer 

dc jure. (See Richards v. McAillin, 36 Neb., 355; also 

cases there cited, as follows: State v. Howe, 25 0. St., 588; 

People v. Tilton, 37 Cal., 614; State v. Harrison, 113 Ind., 

434.) Without further suggesting or entering into details, 

we will say that we are satisfied that there is by the laws 

of the land a practical process for the enforcement of the 

laws and ordinances which will fall within the power 

and jurisdiction of the police judge in the cities of the 

class created by the law of 1897 now under discussion; 

1ut it is urged that any lawful method of meeting the 

:fficulty which may be resorted to will be a makeshift,
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and not to be tolerated or continued longer than the 
exigencies of the situation demand. This may be con
ceded. A legislature, in the absence of any extraordi
nary occurrences in human events, as now regulated by 
law in this state will convene in 1899, and to it must be 
relegated the labor of remedying the defect in the law of 
1897 in regard to the term of office of a police judge in 
metropolitan cities. To do this will be of the bounden 
duties of such legislature, of its duties prescribed by the 
constitution, the law to which it will owe its creation and 
existence, and it will be presumed that it will do its duty 
and not that it will omit the performance of any.  

It has been observed in the opinion in the case of State 
v. Stout, 33 Atl. Rep. [N. J.], 858: "The third reason for 
reversal is that the act of 1895 is. inoperative and void, 
because it fails to provide a system of government for the 
proposed city. The seventh section provides that there 
shall be a mayor and city council, consisting of a council
man from each ward, and that all cities incorporated 
under said act shall be governed by the laws of this state 
'relating to and regulating the government of cities,' 
passed April 24, 1894 (P. L. 75). The city may be legally 
constituted by orie act, and the legislature, by another 
act, may give it the needed powers of government. (Lake
wood v. Township Committee, 55 N. J. Law, 275, 26 Atl. Rep., 91.) The powers given in this case may be inadequate.  
If so, subsequent legislation will remedy the defect, or 
the city may accept the provisions of the act of 1894 above 
referred to. (In re Cleveland, 52 N. J. Law, 189, 19 Atl.  
Rep., 17.) The fact that the legislature has created a mu
nicipality without bestowing upon it all the powers neces
sary for its proper government will not authorize this 
court to declare that the municipality has not a legal 
existence." (See, also, Lewis v. Lewelling, 36 Pac. Rep.  
[Kan.], 351.) 

It is argued that by the constitution the term of office 
of police judge is fixed at two years, and the office being 
an elective one, the right is reserved to or conferred on
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the people to vote for and choose a person to fill the office 
at least once every two years. To this it must be said 

that the instrument, the fundamental law of the land, 

which fixed the term, also made a provision that the 

officer should hold until his successor was qualified; also 

the fact that vacancies in office will arise is contemplated 

by it. From which it follows that the right to elect to an 

office is inseparably connected with the constitutional 

and lawful regulations in 'regard to the term of the office 

to be filled, and that the fulfillment of the duties of the 

office as prescribed by such regulations is not and cannot 

be a violation or infringement of any inherent or vested 

or constitutional or statutory right of the electors. It is 

also urged that to say that an incumbent, under the cir

cumstances developed in this case, may hold the office 

until the election and qualification of a successor is 

equivalent to saying that a legislature may fix a term of 

office of indefinite duration, by repealing the law provid

ing for the election of a successor. The legislature could 

not do what has just been stated. It might attempt it, 

but it would have no force or effect in regard to an office 

created by the constitution. But we have no such condi

tions in the case at bar. Here we have not an intentional 

violation of duty, but a failure to perform in a constitu

tional manner a portion of the work. The intention was 

good, but the manner of its execution bad. The former 

would furnish in and of itself a reason for its non-enforce

ment, the latter would not. It may be true that there is 

more or less difficulty in assuming, or in the view that the 

legislature would have enacted the law of 1897 without 

the portion herein declared unconstitutional. Doubtless 

the legislature would have taken notice of the constitu

tional difficulties had its attention been directed thereto 

before or at the time of the passage of the law, and would 

have avoided them; but we think the law can be sepa

rated, and the unconstitutional portion in reference to 

the term of office of the police judge rejected, and the 

other portions of the law be operative and be enforced.
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It is argued that the act of 1897 is a piece of special 
legislation, enacted in disregard of the provisions of sec
tion 1 of that portion of the constitution entitled "Miscel
laneous Corporations," as contained in Compiled Statutes 
of 1895. The section referred to reads as follows: "No 
corporation shall be created by special law, nor its charter 
extended, changed, or amended, except those for chari
table, educational, penal, or reformatory purposes, which 
are to be and remain under the patronage and control of 
the state, but the legislature shall provide by general laws 
for the organization of all corporations hereafter to be 
created. All general laws passed pursuant to this section 
may be altered from time to time or repealed." Also of 
section 15, article 3, of the constitution, which is as fol
lows: "The legislature shall not pass local or special laws 
* * * incorporating cities, towns, and villages, or 
changing or amending the charter of any town, city, or 
village." It may well be doubted, from the general tenor 
of the article in which it is contained and other reasons, 
whether the section under the heading "Miscellaneous 
Corporations" has any application to municipal corpora
tions or to cities, but it is unnecessary to determine the 
point at this time, and we will give it no further attention.  

In an examination into the character of an act of the 
legislature to ascertain whether it is general or otherwise, 
the determination of the question must depend on the sub
stance of the act, not its form. That the act contains 
expressions which might stamp it as general will not give 
it such character; nor will expressions or terms which 
might lead to a belief that it is special make it so; the 
substance alone must give character to the act. The 
contention here is that the act can refer and apply to but 
one city in the state, hence is special, unconstitutional, 
and void. A number of sections and parts of sections of 
the act are reproduced or quoted from in the printed argu
ment to forcibly present and enforce this point.  

This state has followed or joined with others in which 
similar constitutional provisions were in force, restrictive
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in their character, in relation to municipal corporations, 

their charters, or legislation affecting them, and adopted 

the system of classification of cities. In the opinion in 

the case of State v. Graham, 16 Neb., 74, wherein the ques

tion of the classification of cities was considered, it was 

announced: "The classification of the cities of the state 

into classes and sub-classes, and the conferring upon them 

of corporate powers by acts of the legislature of a general 

nature, yet the provisions of which are applicable to but 

one of such classes or sub-classes, is not repugnant to 

any provision of the constitution." (See, also, State v.  

Berka, 20 Neb., 375; McClay v. City of Lincoln, 32 Neb., 

412; State v. Robinson, 35 Neb., 402; Hunzinger v. State, 

39 Neb., 653.) If, by a consideration of a law classifying 

cities on a basis of population, it be determined that an

other city or other cities may at a future time, without 

the aid of additional legislation, enter and become a mem

ber or members of this particular class, the classification 

is a general one, and so is the law establishing it. (State 

v. Baker, 44 N. E. Rep. [0.], 516.) 
Examined and determined in the light of the foregoing 

rules, the status of this law as legislation is clearly gen

eral, and not special, and the same is true of the classifi

cation created by it. The enactment is not legislation 

special in character, and, as such, repugnant to the provis

ions of our constitution invoked in this connection in be

half of the relators. The ultimate object of this action 

is to establish the title of relators to the offices of coun

cilmen of the city of Omaha, and to oust the respondents 

from the occupancy thereof. The settlement of these 

matters is, by demurrer to respondents' answer, made to 

hinge on the question of the validity of the law providing 
for cities of the metropolitan class passed in 1897. The 

relators base their claims to the offices on the provisions 

of a prior law of the same nature, which we may call, for 

identification, the law of 1887. A demurrer searches the 

entire record and goes to the first defective pleading.
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(Hower v. Aultman, 27 Neb., 251; Oakley v. Valley County, 
40 Neb., 901; Hawthorne v. State, 45 Neb., 871.) 

In the main the arguments on the proposition that the 
act of 1897 is void for being special legislation, and for 
that reason inimical to certain portions of the constitu
tion, are equally cogent and applicable to the act of 1887, 
which is pleaded in the petition of relators, and under 
which relators claim title to the offices, and if held of 
force as to the former, must also have been so determined 
as to the latter. This being true, the relators cannot be 
heard in this action to question or litigate the constitu
tionality of the act of 1897 on the ground of its special 
character as legislation. (State v. Stein, 13 Neb., 529; 19 
Am. & Eng. Ency. Law, 677; Maxwell, Pleading & Prac
tice, 724.) 

In section 24, article 3, of our constitution, it is pro
vided: "No act shall take effect until three calendar 
months after the adjournment of the session at which it 
passed unless in case of emergency (to be expressed in the 
preamble or body of the act), the legislature shall by a 
vote of two-thirds of all the members elected to each 
house otherwise direct. * * " The act of 1897 was 
passed with what is known as an emergency clause at
tached, in which it was stated that "this act shall take 
effect and be in force from and after its date of approval." 
It is claimed that the act is objectionable and repugnant 
to the above mentioned section of the constitution in 
that different portions of it became operative at different 
times; that to fulfill the requirements of the constitution 
it must have become of force as a whole at the one date.  
We do not think the law is open to this attack. It did 
take effect and become operative as an entirety on the 
date prescribed by the legislature; that some officers 
were by its provisions, as it is stated, continued in office 
longer than others, or that the terms of some elective 
officers commenced at a designated date and some ap 
pointive ones at dates different from the elective ones, 
etc., did not change the taking effect of the law as -
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whole or its general operation as to all. (Hopkins v. Scott, 
38 Neb., 661; State v. Newborld, 42 Pac. Rep. [Kan.], 345.) 

It is asserted that the act is unconstitutional for that it 
is broader than its title, and includes subjects not within 
the title. It is stated in section 11, article 3, of the con
stitution, that "No bill shall contain more than one sub
ject, and the same shall be clearly expressed in the title." 
The title of the act of 1897, omitting the repealing por
tion, was as follows: "An act incorporating metropolitan 
cities and defining, prescribing, and regulating their 
duties, powers, and government. * * " The rule in this 
state on this subject is stated in the opinion in the case of 
State v. Bemis, 45 Neb., 724, as follows: "The provision of 
section 11, article 3, of the constitution, viz., 'No bill shall 
contain more than one subject, and the same shall be 
clearly expressed in the title,' was intended to prevent 
surreptitious legislation and not to prohibit comprehen
sive titles. The test is not whether the title chosen by 
the legislature is the most appropriate, but whether it 
fairly indicates the scope and purpose of the act." (See, 
also, citations on the same line of decisions of this court 
in the body of the opinion in the case to which we have 
just referred.) "When all the provisions of a statute 
fairly relate to the same subject, have a natural connec
tion with it, are the incidents or means of accomplishing 
it, then the subject is single, and, if it is sufficiently 
expressed in the title, the statute is valid. (Sedg
wick, Statutory Construction, 521, note; Ewing v. Hoblit
zelle, 85 Mo., 64.)" Applying the test prescribed in State 
v. Bemis, supra, there is no question but the title of the act 
of 1897 fully expressed the general scope and purpose of 
such act. There may be, and no doubt are, detached 
and separate portions of the law or portions of sections 
of the law in relation to some details of the organiza
tion and government of the city, which may not have 
been outlined or foreshadowed in the title of the law, 
but they are distinct and separable, were not induce
ments to the enactment of the act as a whole, without 

19
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which it would not have been passed, and may be re
jected without disturbing or interfering with its en
forcement generally; and they were not attempts at 
surreptitious legislation, and do not affect the va
lidity of the act as a whole. (State v. Lancaster County, 
17 Neb., 85; State v. Hurds, supra; Hopkins v. Scott, supra.) Moreover, as to all but one of the sections of the 
act to which reference is made in the argument for re
lators on this point, the argument would be as effective 
against the act of 1887, under which relators claim title, 
as against the act of 1897; hence, for reasons hereinbe
fore set forth, the objections to these cannot avail re
lators in this litigation. There is nothing urged under 
this head of the argument which so affects the law as to 
render it invalid as a whole; hence it cannot assist the 
relators.  

In regard to the appointment of fire and police commis
sioners the law provides for four, not more than two of 
whom shall be of the same political faith or allegiance; 
and further, in this connection, in section 168, as follows: 
"No person shall be appointed a police commissioner who 
is engaged in the sale of malt, spirituous or vinous 
liquors, or who is engaged in the business of dealing in 
tobacco or articles manufactured therefrom, or who is an 
agent for any fire insurance company or companies, or 
interested therein, or in the business of soliciting fire 
insurance, or who shall have been engaged in any of such 
callings or business within one year previous to the date 
of appointment. No person shall be qualified to hold 
the office of police commissioner while he holds any 
county, city or school district office." It is claimed that 
this last is class legislation and not permissible under 
our constitution. A question which might arise in regard 
to the political qualification was considered in State v.  
Seavy, 22 Neb., 454, State v. Smith, 35 Neb., 13, State v.  
Bemis, supra, and determined, and we have not been asked 
to re-examine it here. In regard to the portion of sec
tion 168 which we have quoted, speaking of it as a general
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proposition and not in a legal sense, personally I should 
condemn it as opposed to the true genius and spirit of the 
republican principles of our government, both state and 
national; but we need not discuss or decide whether it 
is vicious and hence unconstitutional, for if so it would 
not affect the due enforcement of the other portions of 
the law, or of the parts of it in relation to fire and police 
commissioners, consequently the determination of such 
question does not enter into the decision of the ultimate 
issue herein.  

There are some other and further objections made to 
the law and portions of it designated, which it is claimed 
are unconstitutional, but these are with reference to parts 

of the law which, if one or all should be determined in
valid, it would not affect the validity and force of the 
other portions of the law, and, inasmuch as the relators 
cannot prevail in this litigation unless the whole act is 
declared unconstitutional, the questions under these ob
jections are but collateral to the main issue and we need 
and prefer not to discuss or pass on their validity at this 
time or in this action.  

Counsel for respondents opens the argument in his 
brief with some very forcible statements in regard to the 
importance of a decision in this case as affecting the 

credit of the largest city in our state and its business 

transactions, and quotes from the decision of the supreme 
court of Ohio in State v. Baker, supra, to enforce his views.  
Courts cannot be and are not unmindful of these things.  
As we understand it, it is from a consideration of these, 
combined with other reasons, the general rule has arisen 

that "all presumptions are in favor of legislative acts, 
and that no act will be declared invalid unless pl ainly and 
irreconcilably so." (State v. Bemis, supra.) By this it is 

not meant that courts will go beyond the rule quoted, for 
if laws are clearly unconstitutional there is and will be 

no hesitancy in so declaring, when the question is pre

sented for adjudication.  
It follows from the conclusions reached that the de-
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murrer to the answer of respondents will be overruled, 
the writ applied for denied, and the action dismissed.  

JUDGMENT ACCORDINGLY.  

NORVAL, J., had no part in the final determination of 
this case.  

STATE OF NEBRASKA, EX REL. FRANK A. GRAHAM ET AL., 
V. ADDISON S. TIBBETS ET AL.  

FILED JUNE 26, 1897. No. 9179.  

1. Statutes: TITLES OF ACTS. Under the provisions of section 11, arti
cle 3, of the constitution, the title to an act must fairly express 
the subject of legislation.  

2. -- : AMENDMENTS. Where the title to a bill is to amend an ex
isting act, or a section thereof, no amendment is permissible which 
is not germane to the subject-matter of the original act or section 
indicated.  

3. : . An act not complete in itself, but which Is clearly 
amendatory in its nature and scope, must set forth the section or 
sections as amended, and repeal the original section or sections.  

4. - : - : TITLES. The title to an act entitled "An act to amend 
sections 3, 8, 9, 11, 12, 13, * * * 91, and 115" of a prior act,, is 
a restricted and limited one, which it is not the province of the 
courts to enlarge or amend. Under such a title the amendment 
of any section must be germane to the particular original section 
proposed to be changed.  

- : - : - . Section 31 of Senate File 176 of the legis
lature of 1897 (Session Laws, ch. 14, p. 175), purporting to amend 
section 91 of article 1, chapter 13a, Compiled Statutes, 1895, is un
constitutional and void because in conflict with section 11, article 
3, of the constitution of this state, since it contains subject-matter 
not expressed in the title to the act, nor germane to the original 
section, and is amendatory of prior laws.  

ORIGINAL action in the nature of quo warranto to oust 
respondents from the offices of members of the excise 
board of the city of Lincoln. Writ allowed.
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Hiland H. Wheeler, Burr d- Burr, and M. B. Reese, for 

relators.  

Tibbets Bros., Morey & Ferris, and Morning & Berge, 

contra.  

NORVAL, J.  

This was an original action of quo warranto brought by 

the state, on the relation of Frank A. Graham, Richard S.  

Grimes, and Harry B. Vaill, against Addison S. Tibbets, 

John H. McClay, and Fred A. Miller, to test the right of 

the respondents to discharge the duties of the office of the 

excise board of the city of Lincoln. The information 

alleges, in effect, that the relator Graham is now, aid for 

more than two years last past has been, the duly elected, 

qualified, and acting mayor of said city, and by virtue 

of his office is a member, and chairman, of the excise 

board of the city of Lincoln; that the relators Grimes 

and Vaill are the other members of such board, each 

having been elected in April, 1895, for the term of two 

years, and until the election and qualification of his suc

cessor in office, and duly qualified and entered upon the 

discharge of the duties and functions of such office, and 

no successors ever have been elected and qualified; and 

that the respondents, since the 19th day of April, 1897, 
have usurped, used, and exercised the office of the excise 

board of the city of Lincoln, and excluded relators there

from. The answer of the respondents substantially ad

mits the averments contained in the information, and 

alleges, in effect, that the respondents, on the 23d day of 

March, 1897, were appointed and commissioned by Gov

ernor Holcomb as members of the board of fire and police 

commissioners in and for the city of Lincoln; that each 

respondent accepted such appointment and duly qualified 

as such commissioner, and that since the act of the legis

lature of 1897 went into force relators had no right or 

authority to perfprm the duties of members of the excise
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board of the city of Lincoln. To the answer relators de
murred, and the cause has been submitted for determina
tion.  

The state legislature of 1889 passed a law, which re
ceived executive approval, entitled "An act to incorporate 
cities of the first class, and regulating their duties, powers, government, and remedies." (Laws, 1889, ch. 14.) 
The provisions of this act, with the subsequent acts 
amendatory thereto, govern cities of the class to which 
the city of Lincoln belongs. Section 13 of said act was 
amended in 1891. (Laws, 1891, ch. 8; Compiled Statutes, 1895, ch. 13a, art. 1.) As thus amended, it provided: 
"A mayor, treasurer, clerk, water commissioner, city at
torney, city engineer, and police judge shall be elected 
by a plurality of votes for the term of two years, and 
biennially thereafter. * * * There shall also be in 
each city governed by this act an excise board, consisting 
of the mayor, who shall be ex officio member and chair
man thereof, and two members elected by the city at 
large, who shall hold their offices for two years. The 
terms of all elective officers shall commence on the Tues
day next after their election, and continue until their 
successors are elected and qualified," etc. It is under 
and by virtue of the foregoing piece of legislation that 
relators claim the right to discharge the duties and func
tions of the excise and police board of the city of Lincoln.  

The respondents were appointed by the governor as 
members of the board of fire and police commissioners of 
said city, under the provisions of section 31 of the act of 
the legislature of 1897 known as Senate File 176 (Session 
Laws, 1897, ch. 14, p. 139), entitled "A bill for an act to 
amend sections three (3), eight (8), nine (9), eleven (11), twelve (12), thirteen (13), fourteen (14), fifteen (15), six
teen (16), seventeen (17), eighteen (18), twenty (20), twenty
one (21), twenty-six (26), twenty-eight (28), twenty-nine 
(29), thirty (30), thirty-one (31), thirty-three-(33), thirty
seven (37), thirty-eight (38), fifty (50), sixty-four (64), sixtyfive (65), sixty-seven (67), sixty-nine (69), seventy (70),
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seventy-one (71), seventy-eight (78), eighty (80), eighty
three (83), ninety-one (91), and one hundred and fifteen 

(115), chapter 13a of article 1 of the Compiled Statutes 

of 1895, for the government of cities of the first class 

having more than twenty-five thousand and less than one 

hundred thousand inhabitants, and to repeal section ten 

(10) and repeal said original sections and all amendments 

thereto, and all acts and parts of acts inconsistent with 

this act." Section 31 of the act reads thus: 
"Section 31. That section 91 shall be amended to read 

as follows: Sec. 91. In a city of the first class there 

shall be a board of fire and police commissioners, who 

shall consist of three residents and electors of such city, 

who shall be appointed by the governor of the state.  

The governor shall, within thirty days from and after the 

passage of this act, appoint as the commissioners above 

named three eitizens, not more than two of whom shall 

be from one political party; one of them shall be desig

nated in said appointment to serve until May 1, 1898, the 

second to serve until May 1, 1899, and the third to serve 

until May 1, 1900. And thereafter, at the expiration of 

said several terms, the governor shall appoint one mem

ber of said board for the term of three years. For official 

misconduct the governor may remove any of said commis

sioners; any person aggrieved by any act of said com

missioners may file written charges against such commis

sioner or commissioners with the governor, who shall 

within a reasonable time investigate the same upon tes

timony produced before him, and shall make a finding 

as to the truth or falsity of such charges, and any and all 

vacancies of said board, by reason of death, resignation, 

or removal, shall be filled by said governor for the unex

pired term, and all vacancies, from whatever cause, shall 

be so filled that not more than two of said board shall be 

of the same political party." (Session Laws, 1897, ch. 14, 

p. 175.) The remainder of the section is too lengthy to 

reproduce here. For present purposes it is sufficient to 

state that it provides substantially that a majority of the
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board should constitute a quorum; that each. commis
sioner, before entering upon his duties, should take and 
subscribe a prescribed oath of office, and give a bond in 
the sum of $1,000; that all the powers and duties con
nected with, and incident to, the appointment, removal, 
government, and discipline of the officers and members 
of the fire and police department of the city should be 
invested in, and exercised by, the board of fire and police 
commissioners, and that such board should have the ex
clusive control of the licensing and regulating of the sale 
of intoxicating liquors in such city, with a referendum 
clause reserving the right to have submitted, under cer
tain conditions, the question of the licensing of the liquor 
traffic in such city to the qualified electors thereof.  

It is under the foregoing section that respondents claim 
to be officers, and which section relators insist is invalid 
and void under section 11 of article 3 of the constitution, 
which declares that "No bill shall contain more than one 
subject, and the same shall be clearly expressed in its 
title. And no law shall be amended unless the new act 
contains the section or sections so amended, and the sec
tion or sections so amended shall be repealed." The con
stitutionality of said section 31 of the said act of 1897 
is the important question presented for consideration.  
If said section is repugnant to the constitutional pro
vision quoted, the demurrer to the answer of the respond
ents is well taken, and the writ prayed for in the relators' 
petition should be granted.  

The eleventh section of article 3 of the state constitu
tion has been often before the court for consideration, 
and the intent, scope, and object to be attained by its 
adoption as a part of the fundamental law has been so 
well and clearly stated in numerous decisions, in this and 
other states, as to render unnecessary a general discus
sion of the subject anew at this time. It has been uni
formly decided that the provision of the constitution is 
mandatory, and that the courts will not declare a statute 
unconstitutional unless it is clearly so. Furthermore,
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that the object of this provision concerning title to bills 

is to prevent obnoxious and surreptitious legislation, and 

not to prohibit comprehensive titles. (White v. City of 

Lincoln, 5 Neb., 505; Paxton-Hershey Irrigating Co. v.  

Farmers & Merchants Irrigating Co., 45 Neb., 884; Van 

Horn v. State, 46 Neb., 62; State v., Bemis, 45 Neb., 724.) 

An act is unconstitutional and void if the "title is not 

broad enough to include the subject-matter of legisla

tion." (Smails v. White, 4 Neb., 353; White v. City of Lincoln, 
5 Neb., 516; City of Tecumseh v. Phillips, 5 Neb., 305; State 

v. Lancaster County, 6 Neb., 474; Burlington & M. R. R. Co.  

v. Saunders County, 9 Neb., 507; Ives v. Norris, 13 Neb., 
252; Holmberg v. Hauck, 16 Neb., 337; Weigel v. City of 

Hastings, 29 Neb., 379; Sheasley v. Keens, 48 Neb., 57.) The 

purpose of the constitutional provision under considera

tion, as has been repeatedly declared to be, is to give 

notice, through the title of the bill, to the members of the 

legislature and the public, of the subject-matter of the 

projected law,-in other words, that the title should 

clearly indicate the legislation embraced in the bill.  

While the requirements of this clause of the constitution 

are mandatory, they are not to be exactingly enforced, 
or in such a manner as to hamper or cripple legislation.  

The title to a bill may be general, and it is not essential 

that it specify every clause in the proposed statute. It 

is sufficient if they are all referable and cognate to the 

subject expressed. When the subject is expressed in gen

eral terms, everything which is necessary to make a com

plete enactment in regard to it, or which results as a 

complement of the thought contained in the general ex

pression, is embraced in and authorized by it. If the 

subject-matter is within the scope of the title, the consti

tutional requirement is met. (State v. Lancaster County, 

6 Neb., 485; State v. Ream, 16 Neb., 683.) 
The decisions are numerous which hold that the title 

is bad which is not broad enough to include the subject

matter of the bill. Thus, legislation is invalid which at

tempts to legalize bonds under a title authorizing their
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issuance. (Hamlin v. Meadville, 6 Neb., 234.) The title, 
"An act regulating the herding and driving of stock," is 
not sufficiently broad and comprehensive to sustain a 
provision giving damages for the castration of animals 
in certain cases. (Ives v. Norris, 13 Neb., 252.) "An act 
to prevent the fraudulent transfer of personal property" 
is too restrictive to include legislation making it a crime 
to remove mortgaged property out of the county. (Ex 
parte Thomason, 16 Neb. 239.) In Holmberg v. Hauck, 16 
Neb., 337, the same doctrine was recognized and applied, 
it being held that under the title of "An act to provide 
for the organization, government, and powers of certain 
cities," the legislature could not invest police courts with 
concurrent and co-extensive jurisdiction with county 
courts of all ordinary civil actions. In Touzalin v. City of 
Omaha, 25 Neb., 817, the title of the act being "An act to 
incorporate cities of the first class, and regulating their 
duties, powers and government," it was ruled that a pro
vision in such act forbidding the granting of injunctions 
to restrain the levy and collection of a special tax or 
assessment to pay the cost of any city improvement was 
not within the title, and for that reason was invalid.  
Section 5, chapter 66, Session Laws, 1895, providing for 
the leasing of convict labor, was declared to be in con
tict with that clause of the constitution requiring the 
subjects of acts to be clearly expressed in their titles.  
(State v. Holcomb, 46 Neb., 613.) Chapter 57, Session Laws 
of 1889, known as the "Decedents' Law," was under con
sideration in Trumble v. Trumble, 37 Neb., 340, and held 
void, in that its object was not expressed in the title, and 
because it was, in effect, amendatory of other acts, which 
it did not contain.  

The course of judicial decisions in this state firmly 
establishes the doctrine that as to original legislation, or 
acts complete in themselves and not amendatory in their 
character, the scope and purpose of the bill must be fairly 
reflected in its title. And the same rule is equally as 
applicable to amendatory statutes, according to the de-
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cisions of ihis and other courts. In City of Tecumseh v.  
Phillips, 5 Neb., 305, there was under consideration an 
act of the legislature of 1875, entitled "An act to amend 
an act to incorporate cities of the second class, and to de
fine their powers, approved March 1, 1871, and to legalize 
certain taxes therein mentioned," and it was held that the 
third section of said act, which attempted to legalize the 
expenditures of moneys derived from licenses for the sale 
of intoxicating liquors, was not embraced within the title 
to the act, and therefore void by virtue of section 11, 
article 3, of the state constitution. In Burlington & M. R.  
R. Co. v. Saunders County, 9 Neb., 507, it was decided that 
the provision of the act of the legislature, approved Feb
ruary 25, 1875, entitled "An act to amend 'An act to pro
vide for the registration of precinct or township or school 
district bonds,'" which declares it to be the duty of 
county boards to levy the necessary taxes to meet the 
principal and interest of such bonds, was within the in
hibition of that portion of the constitution of 1867 which 
reads, "No bill shall contain more than one subject, which 
shall be clearly expressed in its title," because such pro
vision was not germane to the act amended, and hence 
not within the title. A provision in an amendatory act 
repealing a statute not connected with the subject of the 
amendment was declared invalid in State v. Lancaster 
County, 17 Neb., 85.  

It is well settled that under the title of a bill to amend 
an existing act, or a section thereof, no amendment is 
permissible which is not germane to the subject of the 
original legislation. (Miller v. Hurford, 11 Neb., 377; State 
v. Pierce County, 10 Neb., 476; Trumble v. Trumble, 37 Neb., 
340.) In Miller v. Hurford, supra, this court said: "An 
amendment must be germane to the subject-matter of the 
act or section to be amended. Our constitutional pro
vision that 'No bill shall contain more than one subject, 
which shall be clearly expressed in its title,' is but mak
ing inviolable the rule governing legislative bodies, that 
'No proposition or subject different from that under con-
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sideration shall be admitted under color of amendment.' 
* * * But if, under the pretext of amending a sec

tion, a subject entirely foreign to the subject-matter of 

the section to be amended can be introduced, this barrier 

will be entirely broken down and the constitutional guar
anty in effect destroyed." 

The legislature of Michigan, in 1891, passed an act en

titled "An act to regulate the taking and catching of fish 

in the inland lakes of this state." This statute was 
amended in 1893, to extend its provisions so as to in

clude other inland waters than lakes, under the title 
"An act to amend section 1 of act No. 159, Session Laws, 
1891, 'An act to regulate the taking and catching of fish 

in the inland lakes of this state.'" It was held in Fish 

v. Stockdale, 69 N. W. Rep. [Mich.], 92, that the amenda

tory law was unconstitutional in that its object was not 

disclosed by the title.  
Under the title of "An act entitled a supplement to an 

act entitled 'An act to authorize the formation of railroad 

corporations and regulate the same,' " the legislature of 
New Jersey in the body of the act imposed upon railroad 

corporations the duty of repairing bridges over public 

roads, and empowered the courts of chancery to decree a 

specific performance of this duty, while the act attempted 
to be amended provided for the reduction of the capital 

stock of railroad companies under certain conditions. It 

was held in New York & G. L. R. Co v. Inhabitants of Town
ship of Montclair, 21 Atl. Rep. [N. J.], 493, that the title of 

the act did not express the subject of legislation, but 
was vague and misleading, and the act was therefore 

unconstitutional and void. To the same effect is Adams 
v. San Angelo Water Works Co., 25 S. W. Rep. [Tex.], 605.  

In Harper v. State, 19 So. Rep. [Ala.], 857, an act en

titled "An act to amend an act for the trial of misde

meanors in Shelby county, approved February 12, 1891," 
was held to conflict with section 2, article 4, of the con
stitution of Alabama, which provides that "each law 

shall contain but one subject, which shall be clearly ex-

236 NEBRASKA REPORTS. [VOL. 52



State v. Tibbets.  

pressed in the title," in so far as the act attempted to 
provide for the trial of felonies, since such crimes were 
not included in the title.  

Under the authorities the' following propositions gov
erning the enactment of laws are embraced in section 11, 
article 3, of the constitution: First: A plurality of sub
jects is prohibited. Second: The title of an act must 
fairly express the subject of legislation. Third: Matters 
can only be included in an amendatory bill which are 
germane to the original act. Fourth: An act not com
plete in itself, but which is clearly amendatory in its 
character and scope, must set forth the section or sections 
as amended, and repeal the original section or sections.  
(Ryan v. State, 5 Neb., 276; Smails v. White, 4 Neb., 357; 
Sovereign v. State, 7 Neb., 409; Lancaster County v. Hoag
land, 8 Neb., 38; City of South Omaha v. Tampayers' League, 
42 Neb., 671; State v. Cobb, 44 Neb., 434.) 

Tested by the principles just stated, is section 31 of 
said -Senate File 176 (Session Laws, 1897, ch. 14, p. 175), 
adopted by the legislature of 1897, and which purports 
to amend section 91, of article 1, of chapter 13a, Com
piled Statutes of 1895, repugnant to the provisions of 
section 11, of article 3, of the constitution? The answer 
must be in the affirmative. This senate file does not pur
port to be a complete law for the government of cities of 
the class to which Lincoln belongs, but the title and the 
body of the act alike indicate that it was intended by 
the framers to be amendatory alone in its scope and pur
pose. The title specifies the amendment of certain sec
tions, among others, section 91, of article 1, chapter 13a, 
of the Compiled Statutes. And the body of the act pro
vides "that section 91 shall be amended to read as fol
lows: * * *." No person in reading this language 
would for an instant suspect that the new subject-matter 
of legislation proposed was foreign to the original sec
tion. Yet, what are the facts? Speaking generally, the 
original section 91, sought to be altered and changed by 
the legislature of 1897, related to the licensing and regu-
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lating of the sale of intoxicating liquors by the excise 
board, and the appointment by such board of a chief of 
police and other police officers, but contained no provision 
whatever as regards the creation, by appointment or 
otherwise, of an excise or any other board. An excise 
board was provided for by section 13 of article 1 of said 
chapter 13a, in this unequivocal language: "There shall 
also be in each city governed by this act an excise board, 
consisting of the mayor, who shall be ex-officio member 
and chairman thereof, and two members elected by the 
city at large, who shall hold their offices for two years." 
Matter entirely separate and independent from any sub
ject indicated by the title of the act of 1897, is included 
in the amendatory section 91, -namely, a board of fire and 
police commissioners was created, and provision made for 
the appointment of the members thereof and their re
moval from office,-a subject-matter wholly foreign to the 
legislation embraced in the original section. By no 
reasonable interpretation can it be said that this new 
clause or provision injected into section 91 is a proper 
amendment of the subject-matter of the original section.  
On the contrary, it is as plain as anything can be that 
such new clause or provision is amendatory of said sec
tion 13 of article 1, chapter 13a, of the Compiled Statutes, 
which last named section, as already indicated, provided 
for an excise board in each city governed by the act.  
Moreover, said new section 91 is amendatory of the sec
ond proviso clause to section 25, chapter 50, Compiled 
Statutes, 1895, entitled "Liquors," which declares "that 
in cities of the first class having more than twenty-five 
thousand (25,000) and less'than eighty thousand (80,000) 
inhabitants the power to license the selling or giving 
away of any intoxicating, malt, spirituous, vinous, mixed, 
or fermented liquors shall be vested exclusively in the 
excise board of such cities." The new act attempts to 
change this by confering the power to license and regu
late the liquor traffic upon another body,-the board of 
fire and police commissioners; not exclusively, however,
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since the new act reserves the right to have that question 
determined by a vote of the electors of the city under cer
tain contingencies. No reference is made to said section 
25, either in the title or body of the said act of 1897.  

The title to Senate File 176 is not general and compre
hensive, but limited. It does not express any purpose to 
amend generally article 1 of chapter 13a. of the Compiled 
Statutes, but the amendment of certain sections is pro
posed. This title restricts the amendments to the par
ticular sections mentioned in the title. To this all will 
agree. The object of an act cannot be broader than its 
title. Counsel for respondents concede that under the 
title in question the new matter engrafted on a section 
must be germane to the original section. In the brief 
they say: "The rule that an amended section must be 
germane to the original section amended is not a rule 
established by constitutional authority directly, but is 
one which necessarily arises from a compliance with the 
above named constitutional provision; and it simply 
arises from the fact that when a section is amended it is 
supposed to stand by itself in its amendment, to take 
unto itself a title which the subject-matter of this sec
tion will allow, and must be confined to a single object.  
That an amended section must be germane to the section 
amended does not mean that it must be confined to the 
same limits; that it cannot be enlarged and extended be

yond the limits of the original section. It only means 
that it must be confined to the same subject-matter, or 
have the same object in view, and this subject-matter or 
object may be general in its nature. So long as the legis
lature fairly confines itself to the object of the original 
section it is sufficient." But it did not so confine itself 
in this case. The generalobject of the original section 

was not offices or boards, but the licensing of liquors. If 
the title to a bill must be a fair index to the contemplated 
legislation, the attempted amendment of said section 91 
failed by reason of the constitutional provision invoked 

by the relators. If said section 31 of Senate File 176,
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which attempts to alter or change section 91, article 1, 
of said chapter 13a, is upheld, the very object or pur

pose of the fundamental law is nullified and disregarded.  
We have been cited to no authority precisely in point, 

although the views we have expressed are in harmony 
with the principles announced in the cases already re
ferred to. The decisions now to be mentioned have more 
or less bearing upon the question under consideration.  

The first clause of the syllabus in Ex parte Hewlett, 40 

Pac. Rep. [Nev.], 96, is in this language: "Where the 

title states that the subject of an act is to amend one sec

tion of a former statute, the act cannot be extended to the 

amendment of other sections." Billow, C. J., in the 

course of his opinion, observes: "It is claimed, first, that 

it is invalid because the title of the act does not express 

its subject. Stripped of its verbiage, the title states that 

it is to amend section 2 of the act of 1893. Section 1 pro

vides for the amendment of section 2 of that act, as stated 

in the title, but from its subject-matter, which is substan

tially, except as to dates, the same as section 1 of the act 

of 1893, it appears that section 1 is the section they really 

wished to amend. However, as the title states that it is 

an act to amend section 2 of the former act, and the body 

of the act repeats that statement, we are of the opinion 

that it must be taken just as it reads, although it would 

seem that a mistake has been made. But the most serious 

point is that, after stating in the title that the act is an 

act to amend but one section of the act of 1893, it goes on 

to amend sections 4 and 8 of that act, although, as just 

stated, there are but two sections to the act, and conse

- quently no section 4 or 8 to be amended. Under these 

circumstances, it would seem that the last two sections 

of the act of 1895 are unconstitutional under the pro

visions of section 17 of article 4 of the constitution, which 

directs that 'each law enacted by the legislature shall em

brace but one subject, * * * which shall be briefly 

expressed in the title.' Having seen fit to restrict the 

title of the act to amending but one section of the former
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act, the legislature cannot go on in the body of the act 
to amend other sections. (State v. Bankers & Merchants 
Mutual Benefit Ass'n, 23 Kan., 499; Sutherland, Statutory 
Construction, sec. 87.)" 

The legislature of Colorado, under an act entitled "An 
act to amend section 29 of chapter 95 of the General Stat
utes of the state of Colorado, entitled 'Roads and High
ways,' and to repeal sections 30, 31, 32, and 33 thereof, and 
for other purposes," substituted a new section for section 
29 of the original act, the four sections indicated in the 
title were repealed, and a new section was interpolated 
requiring persons and corporations having ten or more 
persons in their employ, liable to pay taxes, to furnish the 
overseer with their names, and prescribing penalties for 
their failure to comply therewith. In Board of Commis
sioners v. Aspen Mining & Smelting Co., 32 Pac. Rep. [Colo.], 
717, it was held that the subject-matter of the said inter
polated section was not germane to the act it was in
tended to amend and could not be interpolated therein 
as an amendment without conflicting with the provision 
of the constitution of Colorado similar to our section 11, 
article 3, under consideration. Reed, J., in delivering the 
opinion of the court, says: "It will be observed that in 
the title the specific changes are designated,-the am 2nd
ment of section 29, and the repeal of the four enumerated 
sections. Had the act been ent tled, generally, as an act 
to amend chapter 95, any amendment germane and per
tinent might have been made, but, being specifically lim
ited to the sections designated, the interpolation of a new 
and different section was not permissible. Any further 
changes than those designated .were precluded by the 
specific enumeration of those named." The opinion, after 
citing the cases in support of the doctrine, continues with 
the following quotation from Cooley, Constitutional Lim
itations (5th ed.), 179: "As the legislature may make the 
title to an act as restrictive as they please, it is obvious 
that they may sometimes so frame it as to preclude many 
matters being included in the act which might, with en
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tire propriety, have been embraced in one enactment with 
the matters indicated by the title, but which must now be 
excluded because the title has been unnecessarily restric
tive. The courts cannot enlarge the scope of the title.  
They are vested with no dispensing power. The consti
tution has made the title a conclusive index to the legisla
tive intent as to what shall have operation. It is no an
swer to say that the title might have been made more 
comprehensive, if in fact the legislature have not seen 
fit to make it so." 

In State v. Board of Commisioners, 41 Pac. Rep. [Nev.], 
145, a law entitled "An act to amend an act entitled 'An 
act for the purchase and preservation of public news
papers printed and published in the several counties of 
this state,' approved February 1, 1865," to the extent it 
attempts to regulate the matter of legal advertising and 
printing, was decided to be in conflict with the provision 
of the constitution of Nevada requiring that each law 
enacted by the legislature shall embrace but one subject, 
which shall be briefly expressed in the title. If the subject 
of legal advertisement and printing was not included in 
the title of the original act, and was not germane to the 
subject-matter, it is obvious that the clause embraced in 
the amendatory section 91 under review, relating to the 
creation of a board of fire and police commissioners, is 
not covered by the title to the act, and is not germane to 
the section proposed to be amended, but is amendatory 
of section 13 of article 1 of said chapter 13a. We are 
constrained to hold said amendatory section 91 to be 
unconstitutional for the reason stated. It follows that 
the demurrer to the answer must be sustained, and a per
emptory writ awarded as prayed.  

WRIT ALLOWED.
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STATE OF NEBRASKA, EX REL WILMER B. COMSTOCK 

ET AL., V. ALEXANDER STEWART ET AL.  

FILED JUNE 26, 1897. No. 9180.  

1. Statutes: AMENDMENTS: TITLES. It is competent for the legislature 

to amend a statute by a proper reference to its title, or the num

ber of the chapter and section as published in the Compiled Stat

utes.  

2. : _: . The title to Senate File 176 (Session Laws, 

1897, ch. 14, p. 139), with sufficient particularity designates article 

1 of chapter 13a of the Compiled Statutes of 1895, as where the 

amendatory sections were intended to apply.  

3. - : . Where an amendatory act contains a clause plainly 

indicating the purpose of the legislature to repeal the original 

sections amended, it meets the requirements of section 11, article 

3, of the constitution, which declares that an amendatory act shall 

"contain the section or sections so amended, and the section or 

sections so amended shall be repealed," though the intent to 

repeal may be inartistically and awkwardly expressed, and such 

repealing clause was drawn in the form of an amendment of the 

repealing clause of the act amended.  

4. -: INvALID PRovIsIoNs. The unconstitutionality of a portion 

of a statute does not invalidate the remainder when the different 

parts are separable and the void portion was not the consideration 

to the legislature to adopt the part that is valid.  

5. - . When the invalid portion of an act is so interwoven 

with the rest that the act may not be operative with the void part 

eliminated, or where it is obvious, from an inspection of the act, 

that the invalid part formed the motive or inducement to the 

passage of the residue, the whole act fails.  

6 -: REPEAL: CITIES: WARDS. Held, That the repeal by the leg

islature of 1897, of section 10, article 1, chapter 13a, Compiled 

Statutes, 1895, which conferred upon city authorities the power to 

divide the municipality inio wards, did not have the effect to 

abolish existing legally established wards.  

7. -: OFFICERS: LENGTH OF TERM. In the absence of any consti

tutional prohibition or affirmative provision fixing the term of a 

public officer, such term may be shortened by legislative enact

ment. Douglas County v. Timme, 32 Neb., 272, followed.  

8. -: AMENDMENTS: CONSTITUTIONAL LAw. Section 31 of Senate 

File 176 of the legislature of 1897 (Session Laws, ch. 14, p. 175), 

purporting to amend section 91 of article 1, chapter 13a, Compiled 

Statutes, 1895, contravenes section 11, article 3, of the state con-
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stitution, since said amended section contains subject-matter not 
expressed in the title of the act, nor germane to the original sec
tion, and is amendatory of prior laws. State v. Tibbets, 52 Neb., 
228, decided herewith, followed.  

9. - : - : INVALID PROVISIONs. Held, That said amendatory 
section 91 was the consideration or inducement for the passage of 
the amended section 13 of the same act, and the unconstitution
ality of the former section invalidates the latter also.  

ORIGINAL action in the nature of quo warranto to oust 
respondents from the offices of councilmen of the city of 
Lincoln, and to instate relators therein. Writ denied.  

M. B. Reese, for relators.  

Webster, Rose d Fisherdick and Clark &- Allen, contra.  

NORVAL, J.  

This is an original proceeding, in the nature of quo 
'varranto, challenging the authority of the respondents 
to exercise the offices of councilmen of the city of Lincoln, 
and to oust them from said offices and to instate the re
lators therein. The relators, twelve in number, and the 
respondents Geisler and Guthrie, were councilmen of the 
city of Lincoln on and prior to April 1, 1897, seven of 
then,-Draper, Ewan, Geisler, Guthrie, Hutton, Young, 
and Jason D. Parker,-having been elected for a term of 
two years in April, 1895, and the remaining seven,-Com
stock, Finley, Lawler, Spears, Webster, Woodward, and 
Barr Parker,-were elected for the period of two years 
in April, 1896. Respondents were regularly nominated 
prior to March 16, 1897, as candidates for election to the 
offices of councilmen of said city for their respective 
wards. After the nominations as aforesaid were made, 
and prior to the annual city election held on April 6, 1897, 
an act of the legislature was passed, known as Senate 
File 176 (Session Laws, 1897, ch. 14, p. 139), with an emer
gency clause attached, purporting to amend certain sec
tions of the city charter of said city, whereby, among 
other things, the councilmen were reduced in numbers
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from two to one from each of the wards. At the city elec
tion last aforesaid the respondents were elected as mem
bers of the city council, receiving a majority of all the 
votes cast in the city, as well as in their respective wards, 
in which they resided, save the respondent Barth, who 
failed to .carry his own ward,-the second,-although he 
received a majority of the votes in the entire city. Re
spondents were duly found and declared elected, and each 
severally qualified according to law. Prior to the passage 
of Senate File 176 said city had been duly divided into 
seven wards, with boundaries defined by ordinance passed 
and published, which has not been repealed, nor in any
wise annulled. The foregoing matters are either alleged 
in the answer of the respondents or admitted by them 
therein to be true. To the answer a demurrer has been 
interposed alleging that facts sufficient are not alleged 
to constitute a defense, and that the act under which 
respondents claim to exercise the functions of said offices 
is unconstitutional and void. The submission is upon 
the demurrer.  

Although the controversy is over the title to the offices 
named, the important question presented for considera
tion is the constitutionality and validity of the said Sen
ate File No. 176, approved March 20, 1897 (Session Laws, 
ch. 14, p. 139), and entitled "A bill for an act to amend 
sections three (3), eight (8), nine (9), eleven (11), twelve 
(12), thirteen (13), fourteen (14), * * * ninety-one 
(91), and one hundred and fifteen (115), chapter 13a of 
article 1 of the Compiled Statutes of 1895, for the gov
ernment of cities of the first class having more than 
twenty-five thousand inhabitants, and to repeal section 
10 and said original sections and all amendments thereto, 
and all acts and parts of acts inconsistent with this act." 
Relators argue that this act was passed by the legisla
ture in violation of section 11, article 3, of the constitu

tion, and void, and "the whole act is so contaminated and 

filled with the virus of unconstitutionality that it must all 

fall." We shall, as briefly as may be, notice some of the
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most important objections brought forth in the briefs of 
counsel for relators against the validity of the law.  

Both ends of the act are assailed, namely, the title and 
the repealing clause. The title to the act, it is claimed 
in argument, is vague and indefinite, because it does not 
with sufficient precision designate the chapter or the 
part of the chapter which it was the purpose of the legis
lature to alter or change. It will be observed the title 
specifies for the purpose of amendment thirty-three enu
merated sections in "chapter 13a of article 1 of the Com
piled Statutes of 1895," etc. The language just quoted 
is not technically accurate, and certainly is not the most 
apt or appropriate index which could have been selected 
by the law-makers for the purpose of indicating the sub
ject-matter contained in the body of the bill, inasmuch 
as there is no "chapter 13a of article 1 of the Compiled 
Statutes of 1895." The compilation of the laws in that 
year contains numerous articles, but none of them em
braces an entire chapter, while several chapters of the 
compilation mentioned,-among others, chapter 13a,
are subdivided into, or composed of, two or more articles.  
But this objection urged by counsel is technical merely, 
and without substantial merit. It is patent that the 
preposition "of" following "13a" and preceding the word 
"article" in the above quotation should be entirely disre
garded or read "thereof,"-in either event, it would be 
plain to every one that the sections proposed to be 
amended would be found in article 1, chapter 13a, of the 
Compiled Statutes of 1895. That it should be so read, 
and this was the legislative intent, is manifest from the 
language of the entire title to the bill. It informs us 
that the chapter and article intended are devoted to "the 
government of cities of the first class having more than 
twenty-five thousand inhabitants." Turning to the Com
piled Statutes for the year in question, it will be found 
that chapter 13a is designated "Cities of the First Class," 
and that article 1 thereof contains the charter, or law, 
governing cities of that class between 25,000 and 100,000
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inhabitants. The title to the act before us, when consid

ered as a whole, distinctly points out the article and 

chapter where the amendatory sections were intended to 

apply. It is suggested the title to this bill contains no 

reference to the title of the original act. To have done 

so was not essential to the validity of the law. This 

court has held, speaking through REESE, J., that "in 

amending an act it may be designated by its title or chap

ter in the Compiled Statutes." (State v. Berka, 20 Neb., 

375; Dogge v. State, 17 Neb., 140; Ballou v. Black, 17 Neb., 

392.) 
The title to this Senate File 176, and some of the pro

visions of the act, were under consideration in State v.  

Tibbets, 52 Neb., 228, where it was ruled that the title 

selected by the legislature was not general and compre

hensive, but restricted and limited, and that the courts 

have no power, by mere construction, to enlarge or amend 

it; that the title indicates a purpose to amend certain 

enumerated sections of a prior designated act, and that 

no amendment is allowable to a particular section which 

is not germane to the subject-matter of the original sec

tion proposed to be altered or changed; and that under 

such a limited title it will not meet the requirements of 

the constitution to engraft a new provision upon a sec

tion not germane thereto, although such new provision 

could properly have been proposed as an amendment of 

another section likewise mentioned in said title. Stated 

differently, the rule to be applied to the amendment of 

each particular section of the thirty-three designated in 

this act is precisely the same as where the amendatory act 

consists of a single section. With these general observa

tions we pass to a consideration of some of the criticisms 

made upon this amendatory law.  

Section 32 of said senate file is complained of. (Session 

Laws, 1897, ch. 14, p. 179.) It, in form, is amendatory of 

section 115 of the original act, which constituted the re

pealing clause of the old act, and provided "that an act 

entitled 'An act to incorporate cities of the first class
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having less than 60,000 inhabitants, and more than 25,000 
inhabitants, and regulating their duties, powers, and 
government,' approved March 25, 1887, and all acts 
amendatory thereof, and all acts and parts of acts or 
laws in conflict herewith, be and the same are hereby re
pealed." This section 32 was amended so as to read: 
"That said original sections three (3), eight (8), nine (9), 
ten (10), eleven (11), twelve (12), thirteen (13), * * * 
and ninety-one (91) of said act as now existing, and all 
acts and parts of acts inconsistent with this act, be and 
the same are hereby repealed." The amendment of the 
repealing clause of a prior law which is the subject of 
amendment, for the purpose of effecting a repeal of the 
original sections sought to be amended, is indeed novel, 
but it does not for that reason contravene any constitu
tional provision. The framers of this law had a perfect 
right to indulge in originality of expression, so long as 
the language employed reflected the intention of the law
giver. As stated by counsel for respondents, "the form 
of expressing the legislative intent to repeal the original 
sections amended, in form of amendment of the repealing 
clause of the original act, may make a court or jurist 
smile, but does not obscure the legislative intent. That 
is clear enough, notwithstanding the unusual manner in 
which it is expressed. It is simply an instance of the 
inartistic methods of the ordinary layman when sum
moned by a constituency to sit in legislative halls and 
formulate results of legislative deliberation. Because 
the intent to repeal the sections amended is inartistic
ally drawn in form of an amendment to the repealing 
clause of the amended act cannot, on any of the canons 
of statutory construction, be held to render it ineffective 
where the intent is clear." No other conclusion can be 
drawn from this section 32 than that the object and pur
pose of its adoption was to repeal the original sections 
therein mentioned, and not merely the amendment of the 
original section 115, the repealing clause to the original 
law. The sections amended are designated with particu-
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larity, and they "and all acts and parts of acts inconsist
ent with this act be and the same are hereby repealed." 
This language is plain and free from ambiguity. It re
quires no interpolation of words in order to make the 
section operative as a repealing clause of the designated 
sections of the old act, and to be within the requirements 
of the constitution, which declares that "No law shall be 
amended unless the new act contain the section or sec
tions so amended, and the section or sections so amended 
shall be repealed." 

Section 12 of the original act fixed the date for the hold
ing of the general city elections and the time of the 
opening and closing of the polls at such election. The 
new section 12 contains the same provision,followed with 
a proviso to the effect that if any city shall come within 
the scope or purview of the act after the date fixed for 
the annual city election, and not less than six months 
before the date of the next annual election in such city, 
the first election for city officers shall be held on the third 
Tuesday next after the time such city comes under the 
act, and the terms of city officers so elected shall com
mence on the first Tuesday following such first election.  
"Provided, also, that when any city previous to its coming 
within the operations of this act shall have been under 
the operation of the act to which this act is amendatory, 
that in such city the city government shall continue under 
the original act and the officers thereunder until the com
mencement of the terms of offices under this act, after 
which time the administration of the city government 
shall be under this act and the officers installed under 
its provisions." The first new provision added to the 
original section 12, fixing the time for holding the first 
city election in cities coming under the act after the date 

designated for the annual election is unquestionably ger.  
mane to the subject-matter of the original section, which 
treated solely of city elections. We entertain some 

doubts whether the other new provision quoted above 

relating to official tenure is amendatory in its nature of

VOL. 52] 249



NEBRASKA REPORTS.

State v. Stewart.  

the original section 12. Possibly it would have been 
more appropriate as an amendment to another section 
of the charter governing cities of the class to which Lin
coln belongs. Whether such is the case or not we will 
not now stop to investigate, but, for present purposes, 
will assume that the new legislation ingrafted onto said 
section 12 was not germane, and, therefore, improperly 
that the entire amendatory act is thereby invalidated and 
injected as an amendment. It does not, however, follow 
unenforceable, or that the respondents are not entitled to 
the offices in question. It is a familiar rule of constitu
tional law that where a law contains provisions which are 
constitutional, if the valid and invalid are not so con
nected or interwoven as to be incapable of separation, and 
the valid portion is not dependent upon the part that is 
void, the latter alone will be disregarded and the rest sus
tained, if it is manifest that the void part was not an 
inducement to the passage of the law. (State v. Moore, 
48 Neb., 870, and cases there cited.) But if the valid por
tion of a statute is so connected with the rest that it 
would be inoperative with the invalid portion stricken 
out, or where it is obvious from an inspection of the law 
that the invalid portion formed an inducement to the 
passage of the law, then the whole law is invalid. (Trun
ble v. Trunble, 37 Neb., 340; Low v. Reese Printing Co., 41 
Neb., 127; German-American Fire Ins. Co. v. City of Minden, 
51 Neb., 870.) The same principle has been held and 
applied by other courts. (See State v. Commissioners of 
Perry County, 5 0. St., 497; Poindexter v. Greenhoto, 114 
U. S., 270; Slauson v. City of Racine, 13 Wis., 398; Dells 
v. Kennedy, 49 Wis., 555; Black v. Trowers, 79 Va., 123; 
State v. Blend, 121 Ind., 514; Johnson v. State, 35 Atl. Rep.  
[N. J.], 787; State v. Sinks, 42 0. St., 345; Copeland v. City 
of St. Joseph, 126 Mo., 417; Warren v. Mayor, 2 Gray 
[Mass.], 84.) In the last case Chief Justice Shaw, after 
stating the rule that parts of an enactment may be sus
tained while other portions are held unconstitutional, 
says: "But this must be taken with this limitation, that
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the parts so held respectively constitutional and uncon
stitutional must be wholly independent of each other.  

But if they are so mutually connected with and depend
ent upon each other, as conditions, considerations, and 

compensations for each other as to warrant a belief that 

the legislature intended them as a whole, and that, if all 

could not be carried into effect, the legislature would not 

pass the residue independently, and some parts are un

constitutional, all the provisions which are thus depend

ent, conditional, or connected must fall with them." 

In passing upon the constitutionality of a statute we 

recognize the rule to be that it is the duty of the courts 

to reconcile the statute with the constitution, and sus

tain the law if possible to do so without doing violence 

to the fundamental law. All doubt must be resolved in 

favor of the validity of the statute. But the same rule 

does not obtain in all its force and vigor when passing 

upon a statute some parts of which have been declared 

unconstitutional. In such case there is no presumption 

in favor of the legality of the remaining portion. In Mar

tin v. Tyler, 60 N. W. Rep. [N. Dak.], 392, Bartholomew, 
C. J., in considering the point, said: "It is our duty to sus

tain statutes in their entirety when possible, and to that 

end we must indulge all reasonable presumptions in favor 

of their constitutionality. But, when a statute has been 

once emasculated, these presumptions no longer obtain 

in support of the remainder. It should then be mani

festly clear that the remaining portion can stand by itself, 
and that the legislature did not intend that such portion 

should be controlled and modified in its construction and 

effect by rejected part. * * * We cannot, in support.  

of a fragmentary statute, indulge a presumption so un

reasonable, and must, therefore, hold the entire statute 

nugatory." In Skagit County v. Stiles, 10 Wash., 388, the 

court used this language: "In determining whether a 

part of an act can stand where another part has been held 

unconstitutional, a different rule. as to presumptions is 

recognized from that which obtains where the whole act
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is being considered. The general rule that legislative 
acts are primarily presumed to be constitutional and that 
all intendments are to be made in favor of the act to give 
it effect according to the intent of the law-making power, 
does not apply in such cases, as the upholding of a part of 
an act is not favored, and where a part has been held un
constitutional and the remaining portion comes up for 
consideration as to whether it can stand as an independ
ent proposition the presumptions are generally against 
it, and it will not be sustained unless that which remains 
is complete in itself and capable of being executed in 
accordance with the apparent legislative intent, wholly 
independent of that which was rejected." 

We having held, in State v. Tibbets, supra, the amended 
section 91 of the act of 1897 unconstitutional, can any 
portion of the same act stand? It is very evident 
that the new provisions of section 12 were not an in
ducement to the legislature to pass Senate File 176; and 
the new parts are all susceptible of being separated 
from the remainder of the act; and should these por
tions of this section claimed to be invalid be rejected 
and disregarded the act would be just as capable of 
being enforced as if the entire amendatory section was 
sustained, or if the new portions thereof had never been 
adopted. Especially is this true as regards the city of 
Lincoln, since the amendments to section 12 did not 
apply to such city, for the reason such municipality did 
not come within the operation of the charter governing 
cities of the first class subsequent to the adoption of the 
amendments of 1897. That Senate File 176 (Session 
Laws, 1897, ch. 14, p. 139) contains other invalid and also 
inconsistent provisions is conceded by counsel for re
spondents, and in speaking of them they aptly say: "The 
new ideas of the legislature on these subjects seem to be 
stuffed in as 'amendments,' without regard to relation, 
fitness of place or relevancy to the section amended, as 
though shot or stirred like plums in a pudding, lodging 
wherever they alighted or the motive power impelling
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them came to rest." The same counsel argue that while 
some of the amendments may fall, they are independent 
of each other, and each must be tested by itself. It is 
not our purpose to consider at this time each provision 
of the amendatory act which is assailed by relators. The 
conclusion reached as to two of the amendatory sections 
now to be referred to makes it unnecessary to notice 
every provision of the amendatory act.  

Section 13 of the original act, as amended in 1891, pro
vides, inter alia: "In cities governed by the provisions 
of this act each ward shall elect from its residents two 
(2) councilmen for the term of one and two years respec
tively, and one annually thereafter for two years. In 
cities of this class now or hereafter subject to the pro
visions of this act, whenever, by reason of an increase of 
wards in such city, any ward shall be without representa
tion it shall be lawful and proper at the next succeeding 
election to elect two councilmen for each of such wards 
for the term of one and two years. Officers whose terms 
are unexpired shall hold their offices for their unexpired 
terms, and elections shall be made as vacancies occur.  
There shall also be in each city governed by this act an 
excise board, consisting of the mayor, who shall be ex
officio member and the chairman thereof, and two mem
bers elected by the city at large, who shall hold their 
offices for two years. The terms of all elective officers 
shall commence on the Tuesday next after their election 
and continue until after their successors are elected and 
qualified," etc.  

The foregoing, by the act of 1897, was changed so as to 
read as follows: "Sec. 13. * * * At the first.annual 
election under the provisions of this act there shall be 
elected one councilman at large from each ward of such 
city for the term of one year, and at the expiration of the 
terms of such councilmen their successors shall be elected 
for the term of two years, at such annual election. Offi
cers whose terms are unexpired, except councilmen and 
members of excise board, shall hold their offices for their
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unexpired terms, and elections shall be made as vacancies 

occur. The terms of all elective officers shall commence 

on Tuesday next after their election and continue until 

their successors are elected and qualified," etc. (Session 

Laws, 1897, ch. 14, p. 141, sec. 6.) Among other changes 

of the original section 13 effected by the amendatory sec

tion are: First-The term of councilmen elected in 1897 

was reduced from two years to one year. Second-The 

terms of councilmen elected in 1896 and members of the 

excise board were terminated. Third-The number of 

councilmen was reduced one-half. Fourth-Councilmen 

are required to be chosen by the electors of the entir .  

city. Fifth-It abolishes the excise and police board, by 

omitting from the new section 13 the provision contained 

in the original section providing for its creation.  

Attention has been challenged to the repeal of section 

10 of the old law, which provided for the dividing of the 

city into wards, and from the fact of such repeal it is 

argued that ward lines have been effectually destroyed 

and obliterated, and the authority to create others is 

taken away, therefore the amended section 13, so far as it 

requires the election of "one councilman at large from 

each ward of the city," is inoperative and void. While 

the power to create or change the wards of a city of the 

class of Lincoln is withheld by the amendatory section, 

we are unable to agree with the counsel for relators that 

the entire system of ward division has been taken away 

or destroyed, at least as to any city governed by the old 

act at the time Senate File 176 was adopted. The repeal 

of section 10 had the effect alone to prevent the creating 

of other wards or the changing of the boundaries then 

existing at the date of such repeal. The act of 1897, in 

at least two sections, recognizes existing wards and ward 

lines. The section 4 of the amendatory act, which pur

ports to amend section 11 of the old law, declares that 

precinct lines shall correspond to ward lines in any city 

governed by the act, and such precinct shall agree in 

number with the ward of the city and be co-extensive
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with the same. And the amended section 13, under con
sideration, likewise recognizes the existence of wards 
theretofore established, by requiring the election of "one 
councilman at large from each ward of such city for the 
term of one year." We are constrained to hold that while 
the repeal of said section 10 destroyed or took away the 
authority to create wards, it did not have the effect to 
abolish existing wards.  

While it is true that by the amended section 13 the 
terms of office of one-half of the existing councilmen were 
shortened and terminated, said amendatory section is 
not invalid for that reason. The precise question was ad
judicated in Douglas County v. Timme, 32 Neb., 272, where 
it was distinctly held: "In the absence of any constitu
tional prohibition or affirmative provision fixing the term 
of office of any officer, or his compensation, the legislature 
may change such term or compensation, and such change 
of term or compensation will apply as well to the officers 
then in office as to those to be thereafter elected." The 
same principle applies to the offices of councilmen. The 
official tenure of such officers is not fixed by the constitu
tion, and hence may be shortened or terminated at the 
will of the legislature.  

As already indicated, this amendatory section 13 wiped 
out all authority for the creation of an excise and police 
board in cities governed by the act. Did this have the 
effect to invalidate either the section or the act of which 
it forms a part? It is inferable, from what has been 
said, that the legislature has the undoubted right to abol
ish an office other than one created by the constitution 
itself. The law for that purpose must, however, be con
stitutionally adopted. That is certain. By section 31 of 
Senate File 176 there was ingrafted into section 91 of the 
old law, by way of amendment, a clause providing for the 
creation of a board of fire and police commissioners in 
each city governed by the act, the appointment of the 
members of such board by the governor, and defining 
their duties and powers. This precise provision was
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under consideration in State v. Tibbets, 52 Neb., 228, and 

the same was held unconstitutional and void because 
such provision was not expressed in the title to the act, 
and not germane to the subject-matter of the original 
section 91 purported to be amended. The reasons there 

given for that conclusion need not be restated here. The 
new subject-matter injected into section 91, relating to 
the creation of a board of fire and police commissioners, 
being unconstitutional, the next question to be deter
mined is whether such provision was an inducement to 
the passage of the amendatory section 13. It is manifest 
that such clause formed one of the principal inducements 
for the amendment of section 13. The purpose of the 
legislature was not to abolish the excise and police board 
entirely, but rather to change the mode of selection of the 
members thereof from an election by the qualified voters 
of the city to an appointment by the governor. It is true 
the name of the old board is designated in the statute as 
"excise and police board," and in the new act it is called 
"board of fire and police commissioners," but this differ
ence in name is an unimportant consideration. All the 
duties which had theretofore devolved upon the old 
board, and possibly others, were by the new act cast upon 
I he last named body. The legislature would never have 
omitted from the amended section 13 the provision in the 
original section creating an excise board had it not been 
tor the adoption of the new section 91. 'With the invalid 
portion of this last named section eliminated therefrom, 
the entire amendatory act is inoperative, since by the 
second proviso of section 25, chapter 50, Compiled Stat

utes, the exclusive power is vested in the excise board of 
the cities of the first class having more than 25,000 and 
less than 80,000 inhabitants to license the selling and 

giving away of intoxicating malt, spirituous, vinous, 
mixed or fermented liquors in such cities. If the amended 
section 13 stands, and the invalid portion of the new 
section 91 is rejected, then there is no board in existence 
having the power to grant liquor licenses in the city of
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Lincoln. It is obvious, from a mere inspection of the act 

of 1897, that this situation was not within the mind of 

the legislature when the new section 13 was adopted, 

but that body contemplated that it had, by the amenda

tory section 91, made ample provision for the licensing 

of the liquor traffic. It is very evident that the said 

amendatory sections 13 and 91 must fall together, since 

the latter was the consideration for the passage of the 

former, and hence the original sections have not been 

superseded, but remain in full force and effect.  
It results from this holding that the city council of 

Lincoln is composed of fourteen members, two from each 

of the wards of the city. The respondents Geisler and 
Guthrie were elected as their own successors to the coun

cil, and it is patent that in any view of the case a writ of 
ouster cannot be issued against them. Five of the re

lators claim to hold over on the ground that their suc

cessors have never been elected. The fact that the 

amended section 13 is invalid does not vitiate the vote 

cast for the respondents in April last for councilmen. The 

election was held on the same day prescribed therefor by 
law, before the attempted amendment of the city charter.  
The votes were cast for each respondent for the office of 

councilman, and each received a majority of the votes cast 
for that office in his ward, excepting the respondent 
Barth, who obtained a less number of votes in his ward 
than did William Schroeder, who was his opposing can

didate for the same position. It is argued in the brief 

of relators that the respondents were elected "councilmen 

at large," which, it is insisted, is not the same office desig

nated in the old law. There is no substantial foundation 
for this contention. The answer avers that defendants 

were each elected and duly qualified councilmen of said 

city, not at large, and the demurrer admits the same to be 

true. Moreover, the new law did not purport to change 

the office, but merely the election constituency, by requir
ing councilmen to be chosen by the voters of the entire 

city. Such undoubtedly was the office of the words "at 
21
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large" in the sense in which they are employed in the 
amendatory section 13. It is wholly immaterial that re
spondents may have pursued and recognized the law of 
1897, and ignored the old one. Six of them were elected 
to the city council, a body legally composed of fourteen 
members, and have duly qualified as such; hence, as 
against those six, none of the relators can claim the offices 
as hold-overs. Mr. Barth not having received the major
ity of the votes cast in his ward for councilman, was not 
elected. The demurrer to the answer is overruled and 
the action will be dismissed as to him without preju
dice, since his successful competitor for the office, Mr.  
Schroeder, is not a party to the suit, nor does it appear 
that he has failed to qualify. As to the other respond
ents, the 

WRIT IS DENIED.  

CHICAGO, BURLINGTON '& QUINCY RAILROAD COMPANY, 
APPELLEE, V. JACOB KLEIN, TREASURER OF GAGE 
COUNTY, APPELLANT.  

FILED JuNE 26, 1897. No. 9160.  

1. Counties: TAXATION: LIMITATION. The meaning of section 5, article 
9, of the constitution is that county authorities, except for the 
special reasons mentioned in said section, shall never assess taxes 
for county purposes in excess of 15 mills upon the dollar.  

2. -: TowNsuIPs: TAXATION. A township in a county under town
ship organization is an independent corporate entity,-a munici
pal corporation,-within the meaning of section 6, article 9, of the 
constitution, its existence authorized by that instrument and 
clothed by law with power to assess taxes upon property within 
its jurisdiction for such purposes as the legislature has declared 
to be township purposes.  

3. - : : - What is a township purpose, and what taxes 
may be assessed therefor, and by whom assessed, are matters for 
determination by the legislature.  

4. Taxation: ASSESSMENT AND LEvY. To assess a tax is to adjudge 
and determine what proportion of his property the taxpayer shall
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contribute to the public. To levy a tax is to make a record of 
this determination and to extend the assessment against the tax
payer's property.  

5.- : - : COUNTIES. In counties under township organi
zation the board of supervisors may assess taxes upon all tax
able property in the county for county purposes, and the elect
ors of the township in which such property is situate may also 
assess such property for township purposes; and although the 
aggregate taxes so assessed exceed 15 mills on the dollar, such 
excess is not void for that reason, although the taxes so assessed 
were not for the payment of a debt existing at the adoption of 
the constitution of 1875, nor for a purpose authorized by a vote of 
the people of such county.  

A'PPEAL from the district court of Gage county.  
Heard below before STULL, J. Reversed.  

Samuel Rinaker, R. W. Sabin, and R. S. Bibb, for appel
lant.  

References: Wabash, St. L. & P. R. Co. v. McCleave, 108 
Ill., 368; Van Horn v. State, 46 Neb., G2; State v. Douglas 
County, 47 Neb., 428; Macon County v. Iuidekoper, 134 U.  
S., 332; State v. Missouri P. R. Co., 27 S. W. Rep. [Mo.], 
367; State v. Dodge County, 8 Neb., 125; Curry v. District 
Township of Sioux City, 17 N. W. Rep. [Ia.], 191; Wright v.  
Wabash, St. L. & P. R. Co., 12 N. E. Rep. [Ill.], 240; Turner 
v. Althaus, 6 Neb., 54; Pleuler v. State, 11 Neb., 547; Hills 
v. City of Chicago, 60 Ill., 90; Newell v. People, 7 N. Y., 97; 
Gibbons v. Ogden, 9 Wheat. [U. S.], 188; Hamilton v. St.  
Louis County Court, 15 Mo., 3; Salt Creek Toumship v. King 
Iron Bridge Co., 33 Pac. Rep. [Kan.], 303; Coutant v. Peo
ple, 11 Wend. [N. Y.], 511; Moers v. City of Reading, 21 Pa.  
St, 188; Lane v. Dorman, 3 Scam. [Ill.], 238.  

Charles F. Manderson, E. R. Duffie, J. W. Deioeese, James 
E. Kelby, and A. Hazlett, contra.  

References: People v. Blodgett, 13 Mich., 127; Scott v.  
Sanford, 19 How. [U. S.], 393; Morgan v. Cree, 46 Vt., 787; 
Morton v. Peck, 3 Wis., 714; State v. City of Milwaukee, 20 
Wis., 87; Watertown v. Cady, 20 Wis., 502; Crane v. City of
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Fond du Lac, 16 Wis., 196; State v. Missouri P. R. Co., 27 S.  
W. Rep. [Mo.], 367; State v. County Commissioners, 47. Neb., 
428; City of Wahoo v. Reeder, 27 Neb., 770; City of Chicago 
v. Larned, 34 Ill., 203.  

RAGAN, 0.  

In the year 1896, and for some years prior thereto, 
Gage county was under township organization. In said 

year the Chicago, Burlington & Quincy Railroad Com
pany owned certain property and lines of railway situate 
in certain townships of said county. In said year the 
electors of said townships, at their annual township 
meetings provided for by law, assessed for township pur
poses certain taxes upon the property of the railway com
pany situate in said townships. The aggregate of these 
taxes did not exceed 7 mills on the dollar, the amount 
which the law allowed said electors to assess upon prop
erty in their townships for township purposes. In the 
same year the board of supervisors of Gage county as
sessed the property of the railway company in said town
ships for county purposes. The aggregate assessment 
made by the county board did not exceed 15 mills on the 
dollar. However, the aggregate assessment made by the 
electors of the townships and the supervisors of the 
county exceeded 15 mills on the dollar, and the railway 
company instituted this proceeding against the county 
treasurer of Gage county to enjoin him from collecting 
the excess of such taxes over 15 mills on the dollar, on the 
ground that such excess was void. The railway com
pany had a decree as prayed in the district court of Gage 
county, and the treasurer has appealed.  

1. The record before us does not disclose that the taxes 
assessed by the electors of the townships against the ap
pellee's property exceeded the legal limit of 7 mills upon 
the dollar, nor is it suggested that any of said taxes so 
assessed by the township electors were for an illegal or 
an unauthorized purpose; nor does the record disclose
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that the assessment made upon the appellee's property 

by the board of supervisors of Gage county for county 

purposes exceeded the legal and constitutional limit of 15 

mills upon the dollar; nor is it suggested, either in the 

record or the argument, that any of the taxes assessed by 

the board of supervisors of said county were assessed for 

an illegal or unauthorized purpose. Since by the stat

utes of the state the electors of the townships of counties 

under township organization are authorized to assess 

taxes upon the property in their townships to the extent 

of 7 mills upon the dollar, and not prohibited from so do

ing by the constitution, and since the board of supervisors 

of counties under township organization are authorized 

to assess taxes upon all the taxable property of the 

county for county purposes to the extent of 15 mills upon 

the dollar, we might reverse this decree and dismiss this 

proceeding because the appellee has not pointed out the 

illegality of any particular tax assessed by the board of 

supervisors or the townships; but the question involved 

is too important to be decided upon a technicality. The 

theory of the appellee, and presumably the theory upon 

which the district court based its decree, is that town

ship organization was unknown in this state at the time 

of the adoption of the constitution of 1875; that at that 

time the fiscal affairs of the counties of the state were 

managed by a board of commissioners, who assessed all

taxes for all public purposes, except state, school district, 

city, and village; and that the framers of the constitution 

of 1875, by the adoption of section 5, article 9, of that 

instrument, intended that the aggregate taxes assessed 

upon property for all purposes, except state, school dis

trict, city, and village, should never exceed 15 mills upon 

the dollar, whether the county was under township or

ganization or not; that prior to the adoption of the consti

tution the taxes now assessed by townships for road, 

bridge, and other township purposes, were assessed by 

the county commissioners for county purposes; that the 

taxes now assessed by townships on the property therein
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for township purposes are in truth and in fact for county 
purposes; and that therefore the taxes assessed by said 
townships when added to the taxes assessed by the board 
of supervisors cannot exceed 15 mills upon the dollar, 
except they be assessed for the purpose of paying an in
debtedness existing at the time of the adoption of the 
constitution of 1875, or for a purpose authorized by a vote 
of the people of such county.  

The justness of this argument appeals with great force 
to this court; and it would afford us pleasure to be able 
to adopt this construction of the constitution, as the 
writer at least is persuaded that one of the crying evils 
of the times is the legal confiscation of the citizens' prop
erty under the name or guise of taxation. But we are 
not at liberty to adopt this construction. Both upon 
principle and authority we think the construction erro
neous. Section 5, article 9, of the constitution provides: 
"County authorities shall never assess taxes the aggre
gate of which shall exceed one and one-half dollars per 
one hundred dollars valuation, except for the payment 
of indebtedness existing at the adoption of this constitu
tion, unless authorized by a vote of the people of the 
county." Section 6 of said article is as follows: "The 
legislature may vest the corporate authorities of cities, 
towns, and villages with power to make local improve
ments by special assessment or by special taxation of 
property benefited. For all other corporate purposes, all 
municipal corporations may be vested with authority to 
assess and collect taxes, but such taxes shall be uniform 
in respect to persons and property within the jurisdiction 
of the body imposing the same." Section 5, article 10, 
of the constitution .is as follows: "The legislature shall 
provide by general law for township organization, under 
which any county may organize whenever a majority of 
the legal voters of such county voting at any general elec
tion shall so determine," etc.  

Looking to all these provisions we think the framers 
of that instrument committed to the legislature the
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power to adopt one of two systems of county govern

ment,-either to commit the management of the fiscal and 

other affairs of a county to some board, person, or tribu

nal, which should determine and assess the taxes neces

sary for the carrying on of the county government, in 

which event the taxes so assessed should not exceed 15 

mills upon the dollar, or that the legislature should by 

law prescribe a system of township organization by which 

the affairs of the various townships of a county should be 

managed by the electors thereof, or some board or tri

bunal prescribed by law, and that these townships so con

stituted should assess such taxes upon the property 

therein for township purposes as they might see fit,

keeping within the limits prescribed by the legislature; 

that it was perfectly competent for the legislature in de

vising a scheme of township government to divide be

tween a board of supervisors of a county having township 

organization, and the townships thereof, the performance 

of the duties,-the assessing and collecting of taxes,

which prior to the adoption of the constitution devolved 

entirely upon the board or tribunal invested with the 

management of the affairs of the county.  

Counsel for the appellee insist, with much force, it must 

be confessed, that it was not the intention of the framers 

of the constitution to permit counties under township 

organization to assess taxes to a greater extent for what 

are in fact county purposes than such a county could 

have lawfully assessed had not the county adopted town

ship organization. On the contrary, we think this very 

contingency was in the mind of the framers of the consti

tution. They knew, and must have known, that the gov

ernment of a county under township organization might 

be more expensive than one governed by a board of 

county commissioners. They also knew that many of the 

people of this commonwealth are advocates of township 

government, on the theory that the power which adminis

ters their affairs and which assesses the taxes upon their 

property is nearer and more easily controlled by them
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under township organization. Indeed the system of 
township organization, or the direct government of the 
affairs of a township by the inhabitants thereof, is the 
oldest form of democracy known to the Aryan race; 
and this system of government was styled by Thomas 
Jeff erson as "the wisest invention ever devised by the wit 
of man for the perfect exercise of self-government and for 
its preservation." (3 Bryce, American Commonwealth 
[3d ed.], p. 595.) At the time the present constitution 
was adopted certain state officers, styled the "state board 
of equalization," assessed taxes upon all the property of 
the state for state purposes. The officers of the various 
school districts of the state assessed taxes upon the prop
erty in their jurisdiction for school purposes. City and 
village authorities assessed taxes upon the property in 
their respective municipalities for their own purposes, 
and the county authorities assessed taxes upon the prop
erty in the county for county purposes. The constitu
tion of 1875 did not change this method of assessing 
taxes. It did not forbid its continuance and the system 
is in force at the present time. We think that the limita
tion found in section 5, article 9, of the constitution is 
that county authorities shall never assess taxes for 
county purposes in excess of 15 mills upon the dollar; and 
that a township in a county under township organization 
is a municipal corporation within the meaning of section 
6, article 9; and the legislature is clothed with authority 
by the constitution to authorize such township to assess 
such taxes upon the property therein for township pur
poses as it may deem expedient; that the board of super
visors of counties under township organization have no 
authority, as the law now exists, to assess taxes for town
ship purposes any more than they have authority to as
sess taxes for school district, city, village, or state pur
poses. What is a township, and what a county, purpose, 
is a matter for the legislature. How much tax and by 
whom it may be assessed for township purposes is a mat
t-r for the legislature. In the case at bar it appears that
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the township electors assessed the taxes complained of 

for township purposes in accordance with the statutes in 

force. They were properly certified to the county clerk 

of Gage county according to the statute in force, and 

these taxes were then levied by the board of supervisors 

-- practically by the clerk of the county-upon the prop

erty in the townships; but the legislature has not seen 

fit to confer upon boards of supervisors the power to as

sess taxes for townsh4ip purposes. To assess a tax is to 

adjudge and determine what proportion of his property 
the taxpayer shall contribute to the public. To levy a 

tax is to make a record of this determination, and to ex

tend the assessment against the taxpayer's property..  
The constitution gives to county authorities the power to 

assess taxes only for county purposes. No statute of this 

state confers or attempts to confer upon townships, in 

counties under township organization, authority to assess 

a tax for anything but a township purpose. In other 

words, a township in counties under township organiza

tion is an independent corporate entity, authorized by the 

constitution and vested by the legislature with power 

to assess taxes upon all the property therein for such 

purpose as the legislature has declared to be township 

purposes. If we assume that the taxes in controversy 

here were levied by the board of supervisors of Gage 

county in pursuance of section 77 of the revenue law of 

the state, and that such taxes exceed 15 mills upon the 

dollar valuation, it does not follow that the excess over 15 
mills is void, because the command of the constitution 

is not that the county authorities shall not levy taxes in 

excess of 15 mills upon the dollar, but that they shall not 

assess such taxes. These views find support in Wabash, 

St. L. & P. R. Co. v. Mc-leave, 108 Ill., 368. This was a 

case strikingly like the one at bar, and in said case the 

supreme court of Illinois construed section 8, article 9, 
of their constitution, which is identical with section 5, 
article 9, of the constitution of this state, except in the 

Illinois constitution the limit of taxes which may be as-
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sessed by the county authorities is 75 cents on $100 and in 
ours it is $1.50 upon $100. This case was followed and 
reaffirmed in Wright v. Wabash, St. L. d P. R. Co., 12 N. E.  
Rep. [Ill.], 240. To the same effect see Macon County v.  
Huidekoper, 134 U. S., 332, in which a provision of the 
constitution of the state of Missouri similar to section 5, 
article 9, of our constitution was examined by the su
preme court of the United States and the same construe
tion placed thereon that was reached by the supreme 
court of Illinois in the cases just cited. It is true that the 
supreme court of the state of Missouri, in State v. Missouri 
P. R. Co., 27 S. W. Rep., 367, has placed a different 
construction upon their constitution from the construe
tion placed thereon by the supreme court of the United 
States. And since the constitutions of Illinois, Missouri,.  
and Nebraska are similar, in respect to the matter under 
consideration here, the supreme court of Missouri has 
placed a different construction upon the language of the 
Illinois and Nebraska constitutions from that placed 
thereon by the supreme court of Illinois. But since this 
provision of our constitution was copied from that of 
Illinois, and since the supreme court of that state has 
construed the section of the constitution under considera
tion, if we were governed entirely in this case by pre
cedent we should cheerfully follow the construction 
placed on the constitution by the supreme court of Illi
nois. As already stated, the appellee's contention is that 
the framers of our constitution and the people who 
adopted it understood and intended that all taxes to be 
levied by townships in counties under township organi
zation were county taxes and included in the limitation 
of 15 mills upon the dollar which county authorities were 
then authorized to assess.  

One other argument of appellee in support of this con
tention deserves consideration. It is said that section 5, 
article 10, of the Illinois constitution of 1870, from which 
section 5, article 10, of our constitution was copied,. con
tained a provision which was omitted from our consti-
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tution and that provision is as follows, commencing 
after the word "determine," found in section 5, article 10, 
of our constitution: "And whenever any county shall 
adopt township organization so much of this constitution 
as provides for the management of the fiscal concerns of 
the said county by the board of county commissioners 
may be dispensed with and the affairs of said county may 
be transacted in such manner as the general assembly 
may provide." It is said that the reason why this provis
ion of the Illinois constitution was omitted from ours is: 
"When our constitution was adopted the whole taxing 
power was vested in the county authorities. The consti
tution limited the levy which these authorities were au
thorized to make, and that no possible scheme might b
devised to evade the imposed limit, the taxing power was 
continued in the county authorities on whom the limit 
was fixed, and the Illinois plan of allowing the legislat
ure to formulate some other scheme of conducting the af
fairs of the county, on the adoption of township organiza
tion, was rejected and repudiated. The taxing power 
was to continue where it had always been, so that no 
question could ever be raised as to the application of the 
limitation imposed by the constitution." Plausible as 
this argument seems, it is not tenable. It is true that 
the provisions of our constitution under consideration 
here were all taken from the Illinois constitutioAi of 1870.  
But the first constitution of the state of Illinois, adopted 
in the year 1818, contains no reference whatever to any 
such a thing as township organization, nor did it provide 

or prescribe anything in reference to the government or 

fiscal management of the affairs of the counties of the 

state. The Illinois constitution of 1848 committed the 

management of the fiscal and other affairs of the counties 

to a county court, consisting of a county judge and one 

or more justices of the peace. Sections 17, 18, and 19, 
article 5, of the constitution of the state of Illinois of 

1848, and section 6 of article 7 of said constitution, after 

providing that the general assembly should provide by
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law for township organization, declared that when any 
county should adopt township organization that "so 
much of this constitution as provides for the manage
ment of the fiscal concerns of the said county by the 
county court may be dispensed with and the affairs of 
said county may be transacted in such manner as the 
general assembly may provide." The Illinois constitu
tion of 1870, article 10, section 6, commits the manage
ment of the fiscal and other affairs of counties not under 
township organization to three officers, styled "the board 
of county commissioners," and section 5 of said article 
provided that the legislature should by general law pro
vide for township organization, and then declared that 
"so much of this constitution as provides for the manage
ment of the fiscal concerns of the said county by the 
board of county commissioners may be dispensed with 
and the affairs of such county may be transacted in such 
manner as the general assembly may provide." It will 
thus be seen that it was necessary for the framers of the 
Illinois constitution of 1870 to retain therein that part of 
article 5, section 10 thereof, which was omitted from our 
constitution. Otherwise the constitution itself would 
have left the subject of county government in cases where 
counties had adopted township organization ambiguous; 
but there was no necessity for copying the provision al
luded to into section 5, article 10, of our constitution, be
cause section 4 of said article provided: "The legislature 
shall provide by law for the election of such county and 
township officers as may be necessary." In other words, 
it was necessary for the framers of the Illinois constitu
tion of 1870 to make some provision for the management 
of counties that might adopt township organization, be
cause, as the constitution of 1848 then stood, the af
fairs of counties as then managed were to be managed 
by a board of commissioners. But when the present 
constitution of Nebraska was adopted the constitution 
of 1866 was in fo.rce, and that did not prescribe or at
tempt to prescribe by whom the fiscal and other affairs
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of counties should be managed. That matter was by 
that constitution left to the legislature, and the constitu
tion of 1875 has still left it to the legislature to determine 
by whom the fiscal and other affairs of all counties shall 
be managed and conducted.  

We conclude, therefore, that in counties under town
ship organization the board of supervisors may assess 
taxes upon all the taxable property in the county for 
county purposes, and the electors of the various town
ships may assess taxes for township purposes upon all the 
property in the townships; and that, although the aggre
gate of the taxes so assessed exceeds 15 mills upon the 
dollar valuation, such excess is not for that reason void, 
even though the taxes so assessed were not for the pay
ment of a debt existing at the adoption of the constitu
tion of 1875, nor for a purpose authorized by a vote of the 
people of such county. The decree of the district court 
is reversed and the action dismissed.

REVERSED AND DISMISSED.
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Learn v. Upstfll.  

J. S. Davieson and Munger & Courtright, for plaintiffs in 
error.  

P. D. McAndrew and L. K. Alder, contra.  

NoRvAL, J.  

This action was instituted by R. A. Upstill against W.  
Hf. Learn and others to recover for labor performed and 
materials furnished by plaintiff in the opening and 
improvement of a public highway. A verdict was 
returned for plaintiff below for $427.92, and from the 
judgment rendered thereon the defendants have prose
cuted separate petitions in error.  

The petition in the court below alleges that "on or about 
the 8th day of January, 1892, at a public meeting of the 
citizens of the village of Long Pine, Nebraska, the defend
ants were appointed and constituted a committee by said 
public meeting to open and improve a certain public road 
leading from the Niobrara river to the said village of Long 
Pine, and to hire workmen to saw lumber to build bridges, 
to haul lumber and to work and grade said road, put the 
same in good repair for travel, and to furnish all necessary 
material therefor; that the defendants, on or about said 
date, employed this plaintiff to labor on said road, to saw 
lumber for bridges and to build bridges, and to haul 
lumber for that purpose and to furnish material therefor, 
and individually guarantied the pay of this plaintiff for 
doing said work and furnishing said material, and as indi
viduals promised to see him paid therefor, and agreed that 
this plaintiff should have the sum of $22.50 for each one 
thousand feet of lumber sawed and furnished by him, and 
agreed to pay him the sum of $25 for building each bridge 
and to pay him reasonable prices for all other work and 
material done and furnished by him; that this plaintiff did 
labor on said road, build bridges, and furnish material 
therefor in fulfillment of said contract verbally entered 
into with said defendant, as specified in the following
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schedule: * * * That the defendants, by their chair
man, said W. Hl. Learn, did oversee and superintend said 
work, and from time to time between the 8th day of 
January, 1892, and August 26, 1893, did direct this 
plaintiff where to build said bridges, saw said lumber, 
where to grade said roads, build culverts, and how and 
where to procure said material, and that this plaintiff 
worked, labored, and furnished said material according 
to the directions of said W. H. Learn; that no part of 
the said debt has been paid except the following items: 
* * * Making a total credit of $263.30, and leaving 
as balance due this plaintiff in the sum of $424.65; that 
the charges made for the several items herein are the 
reasonable and fair values thereof." The answer of the 
defendants was a general denial.  

At the beginning of the trial defendants objected to the 
introduction of any evidence, because the petition did not 
state a cause of action. The overruling of this objection 
is the first matter urged upon our attention, it being 
insisted that plaintiffIs action is grounded upon a verbal 
contract to answer for the debt of another, and therefoi e 
within the statute of frauds and void. The petition does 
not purport to declare upon a contract or undertaking to 
pay the debt of another, but upon the direct and uncondi
tional promise of the defendants alone. While the 
pleading uses the words "individually guarantied the pay 
of this plaintiff," from the employment of which, standing 
alone, a conditional undertaking .might be inferred, the 
other avernents make it perfectly plain that a recovery 
was sought against the defendants upon their original 
individual undertaking, and not upon a mere collateral 
promise. The pleading charges that the defendants were 
appointed a committee by a public meeting of citizens of 
Long Pine to cause the public highway to be opened and 
improved. The defendants then, in that view, were the 
agents of a principal which had no legal existence or 

responsibility, and the petition discloses that they 
pledged their own individual responsibility, and that the 
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credit was given to them personally and not to their 
irresponsible principal. This being true, a cause of 
action is stated against them.  

In Eichbaum v. Irons, 6 W. & S. [Pa.], 67, the members of 
a committee appointed by a political meeting for that 
purpose ordered a free public dinner for the party, and it 
was held that the members were personally liable. Chief 
Justice Gibson, in delivering the opinion of the court, 
observed: "Now it will not be pretended that nobody 
was responsible to the plaintiff for the order; and if the 
defendants were not, who else was? Were they to be 
viewed as the agents of a club, we would have some
thing palpable to deal with. The question would be, 
whether they had become personally liable by having 
exceeded their authority, or whether they had not con
tracted on the credit of their constituents. But a club is 
a definite association, organized for indefinite existence; 
not an ephemeral meeting, for a particular occasion, to be 
lost in the crowd at its dissolution. It would be unrea
sonable to presume that the plaintiff agreed to trust to a 
responsibility so desperate, or furnish a dinner on the 
credit of a meeting which had vanished into nothing. It 
was already defunct; and we are not to imagine that the 
plaintiff consented to look to a body which had lost its 
individuality by the dispersion of its members in the gen
eral mass. * * * In a case like this, the usual pre
sumption of credit is inverted; and, in the absence of 
evidence to the contrary, the vendor is supposed to have 
relied on the responsibility of the persons who gave the 
order." 

In Lewis v. Tilton, 64 Ia., 220, the court, in construing a 
case with somewhat analogous facts, use this language: 
"But it is said, these defendants did not contract. They 
certainly represented that they had a principal for whom 
they had authority to contract. They, for or on behalf of 
an alleged principal, contracted that such principal would 
do and perform certain things. As we have said, there is 
no principal, and it seems to us that the defendants should
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be held liable, and that it is immaterial whether they be 
so held, because they held themselves out as agents for a 
principal that had no existence, or on the ground that 

they must, under the contract, be regarded as principals, 
for the simple reason that there is no other principal in 
existence." The same (octrine is recognized in Mechem, 
Agency, sec. 537; Blakely v. Benneckcr, 59 Mo., 193; Steelc 
v. McElroy, I Sneed [Tenn.], 341; Winona Lunber Co. v.  

Church, 62 Y. W. Rep. [S. D.], 107, and cases cited. See, 

also, Lindsey v. Heaton, 27 Neb., 662.  
There was evidence before the jury tending to sustain 

the averments of the petition, and that credit alone was 

given by plaintiff to the defendants, and also testimony 
from which the inference might be drawn that the defend

ants did not undertake to be bound beyond the amount 

which should be collected from the citizens of Long Pine.  

The evidence, while conflicting, was sufficient to sustain 

the averments of the petition as to all the defendants, 
excepting 2-r. IKyner. 'Haze and plaintiff were enemies of 

long standing. They never had any conversation upon 

the subject of the contract, or with reference to the fur

nishing of any labor or materials thereunder. His co

defendants were not shown to have been authorized to 

act for him, although Upstill testified substantially that 

Learn claimed authority to represent Kyner. But agency 

cannot be proven by the declaration of one assuming to 

act as such. (Burke v. Frye, 44 Neb., 223.) 

Complaint is made of the ruling of the court below in 

permitting plaintiff, on rebuttal, to prove the contents of 

a subscription paper, and refusing to strike the testimony 

out of the record. While we do not think sufficient foun

dation had been laid for secondary evidence of what the 

paper contained, we are clearly of the opinion that the 

testimony objected to could not have prejudiced the de

fendants, or either of them. The answer of the witness 

was: "The paper stated that there was a committee 

organized, and in that paper the names of Mr. Bull and 

Kyner and Shavers were mentioned and for the purpose of
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making a road from the mouth of Pine creek to the top of 
Mlike Keran's kill." Substantially the same fact was.  
established by other testimony without objection; hence 
no prejudicial error.  

The contention that the verdict is excessive is without 
merit, in view of the following admissions appearing on 
pages 15 and 16 of the bill of exceptions: 

"Mr. Courtright: For the purposes of saving time 
defendants concede there is no dispute over the quantity 
of the material or the value of the price charged, except as 
to the price for the lumber. That we dispute.  

"Mr. Alder: Then you admit the amounts of the labor 
done and the reasonableness of the price charged? 

"Mr. Courtright: Yes.  
"Mr. Alder: And you also admit the amounts of the 

balances to be correct? 
"Mr. Courtright: Yes, except as to the price of lumber, 

and Mr. Learn suggests perhaps there is some dispute as 
to the payments.  

"Court: There was nothing said about the payments 
in the admission.  

"Mr. Courtright: Of course we deny any liability at all.  
And defendants now concede that there is no dispute as 
to the price of the lumber." 

By the foregoing every issue for the jury to pass upon 
was eliminated, excepting the single one whether the 
defendants were liable upon the contract. If the jury 
found by the evdence that they were so bound, plaintiff 
was entitled to a verdict for the full amount claimed, and 
nothing less. The damages are not excessive, and the 
evidence sustains the judgment as to the defendants 
Learn and Shavers.  

Complaint is made of the giving of the following in
struction: 

"2. You are instructed that the burden of proof in this 
case rests upon the plaintiff, to prove by a preponderance 
of the evidence all the material allegations of his petition.  
The material allegations in this case are: (1) The employ-
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ment of the plaintiff by the defendants, or one or more of 

them, as a committee, or as individuals, to do the work 
and furnish the materials as charged in the petition; (2) 

the doing of the work and furnishing of the materials by 

the plaintiff in pursuance of the employment; (3) the 

reasonableness and fairness of the prices charged for the 

work and materials, about which in this case there is no 

dispute, the defendants having admitted these facts; and 

(4) the amount remaining due and unpaid for the work 

and material." 
It is argued that the foregoing is erroneous, in that it 

omitted to submit to the jury the following material 

issues: Whether the defendants acted in a representative 

capacity in making the contract, and did they guaranty 

the pay? The petition tendered no such issue. As 

already stated, the action is not upon a contract of guar

anty, but an original promise. The only thing for the 

jury to determine to justify a verdict for the plaintiff was: 

First, that he was employed by one or more of the defend

ants; second, that he performed the work and furnished 

the material in question; third, the value thereof; and 

fourth, the amount remaining unpaid. These points were 

all fully and fairly submitted to the jury. It is also urged 

that this instruction is faulty because it implies that the 

employment by one of the defendants would bind them 

all. This is an unfair criticism of the language. The fact 

that the jury were told that one of the material issues was 

whether the contract was made by the defendant or one or 

more of them, did not authorize a finding against all of the 

defendants if the evidence showed the contract was made 

by one of them alone. The jury must have so understood 

the instruction, when considered in connection with the 

fifth paragraph of the charge, which was in the language 

following: "If the jury believe from all the evidence that 

any one, or more, of the defendants promised the plaintiff 

that they would be individually responsible to plaintiff 

for the payment of the work and materials sued for, and 

that, relying upon such individual promise, or guaranty,
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the plaintiff performed the work and furnished the ma
terial as set out in the petition, and if the jury should find 
such individual promise to be establishcd by a preponder
ance of all the evidence on that subjeet, then you might 
find for the plaintiff against the one, or more, of said 
defendants, whom you should find made such promise, if 
you find any such promise or guaranty was made." The 
rule is that instructions are to be constxued together and 
not separately, and if, when so considered, the issues are 
fairly submitted, it will suffice. Applying this principle 
to the second and fifth paragraphs of this charge, it was 
made plain to the jury that a recovery could be had 
against such of the defendants alone as the evidence dis
closed made the contract with the plaintiff. No inference 
can be fairly drawn from the instructions that if one of 
the defendants was bound, all of therm were likewise 
liable.  

The eighth instruction it is insisted is misleading. . We 
do not think so. It is made clear if the defenauts only 
promised to be responsible for the umn lected feom the 
Aitizens on the subscripticn licts, then the defend-ants 
were entitled to the veidict. The instructions, as a whole, 
were eminently fair. The judgmeut a, to Kyner is 
reversed, and affirmed as to the other defendants.  

JUDGMENT ACCORDINGLY.  

HARRISON, J., not sitting.  

GEORGE A. BENNETT ET AL. V. CHARLES C. McDONALD.  

FILED SEPTEMBER 22, 1897. No. 7336.  

1. Instructions: RECORD FOR REVIEw. Instructions to the jury, 
whether given or refused, when filed in a cause, are a part of the 
record and need not be embodied in a bill of exceptions.  

2, - : ExcEPTIONs. An exception to an instruction is sufficiently
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preserved by the trial court noting the fact on the margin of such 

instruction.  

3. -: -. Exception to instructions as a whole is insufficient 

unless each paragraph is erroneous.  

4. Rulings on Evidence: EXCEPTIONS. Error cannot be successfully 

assigned upon the admission or exclusion of evidence, where no 

exception was taken to the ruling at the time it was made.  

5. Witnesses: CRoss-ExAMINATIoN: FRAUDULENT CONVEYANCES. A 

failing debtor conveyed his property to his father-in-law, and the 

latter was examined as a witness in his own behalf, in a suit 

which he brought against the sheriff, who had seized the property 

under execution in favor of the creditor of the vendor. Held, 

That the cross-examination of the witness was too restricted.  

ERROR from the district court of Douglas county. Tried 

below before BLAIR, J. Reversed.  

Hall, McCulloclh & Clarkson, for plaintiffs in error.  

W. W. Morsman, contra.  

NORVAL, J.  

This action was brought by Charles C. McDonald upon 

the official bond of George A. Bennett, late sheriff of Doug

las county, for the conversion by the latter of a stock of 

lumber and other personal property. Plaintiff claims the 

property under and by virtue of two bills of sale executed 

by W. L. Irish, who was the former owner of all, or the 

greater portion, of the chattels. The defendant sheriff 

seized said property under an attachment issued in favor 

of Charles L. Chaffee and against the said Irish. The 

amended answer of the defendants denies the conversion, 

admits the official character of the defendant Bennett, the 

execution of the bond, and the levy of the attachment, and 

avers "that the said plaintiff is the father-in-law of the 

said W. L. Irish; that at the time of the levy of the said 

writ the said Irish was insolvent, and that he had trans

ferred, or pretended to transfer, all his property used in 

his said business, and all his property to which his cred

itors would look for payment of their debts, to the said 

McDonald under and by virtue of certain bills of sale,
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through and under which the plaintiff claims; that the 
said defendant in levying said attachment writ did so for 
one C. L. Chaffee, who was a creditor of the said W. L.  Irish, and that the said C. L. Ohaffee has recovered a judg
ment therein and that, after the sale and application of the property taken under this writ in attachment, there 
is still due to the said C. L. Chaffee the sum of over $2,000; 
and that the instruments under which said plaintiff claims 
are fraudulent and void as against the said attachment 
creditor, C. L. Chaffee, * * * and were made to hin
der and delay him in the collection of his debts, and were 
without consideration." The reply was substantially a general denial. The trial resulted in a verdict for the 
plaintiff, and to reverse the judgment entered thereon 
these proceedings are brought by the defendants.  

The assignments of error may be grouped in three 
classes: (1) The giving and refusal of instructions; (2) 
the rulings upon the reception and exclusion of testimony; 
(3) the sufficiency of the evidence to support the verdict 
and judgment.  

It is contended by counsel for plaintiff below that this 
court cannot review the charge to the jury, or consider 
any assignment of error based thereon, because the 
instructions givet are not embodied in the bill of excep
tions. A like question was determined in Blunter v. Ben
nett, 44 Neb., 873, wherein it was ruled that instructions 
given, as well as refused, on being filed become a part of 
the record and should not be incorporated in the bill of 
exceptions; furthermore, that exceptions to instructions 
are properly preserved by the notation of such exceptions 
on the margin of the instructions. Each request of the 
defendants to charge, which was not given, contains the 
following memorandum on the margin thereof: "Refused.  
Deft. excepts. J. H. Blair, Judge." This complied with 
the decision in Blumer v. Bennett, supra, and properly pre
served the exceptions taken to the court's refusal to give 
the instructions asked by defendants. The only excep
tion to the instructions given by the court on its own
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motion was taken by the defendants' counsel filing in the 
office of the clerk of the trial court a paper signed by 
them on which it is stated that they except to certain 
numbered paragraphs of the charge. It is argued that 
this is not a sufficient evidence of the fact that exceptions 
were taken. Whether this contention is well founded or 
not we shall not pause to consider, since the exception 
was taken en masse to ten separately numbered para
graphs of the instructions containing as many distinct 
propositions. This was too general to be available on 
review unless each paragraph was erroneous, and no 
claim is made in this court that they were all bad. (Union 
P. R. Co. v. Montgomery, 49 Neb., 429.) Moreover, the in
structions given were grouped in a single assignment in 
the motion for a new trial, and those refused were in 
like manner assigned therein for error; and, one or more 
in each group being free from error, the others included 
therein cannot be reviewed.  

Some of the rulings of the court below on the admission 
and exclusion of testimony were not excepted to at the 
time. Therefore the errors committed in such rulings are 
waived, and not available here.  

Oharles C. McDonald, plaintiff below, was a witness 
in his own behalf. He testified, among other things, to 
the purchase of the property in dispute from his son-in
law Willett L. Irish, the execution and delivery of the 
bills of sale under which plaintiff claims title, to his 
acquiring possession of the chattels thereunder, and to 
having caused a written inventory to be taken recently 
before the levy of the attachment by the defendant Ben-
nett. This invoice was introduced in evidence over the 
objection and exception of defendants. without any show
ing that it correctly or truly described the different items 
of property or their values. It is not pretended that 
plaintiff had any part in making this invoice, or that he 
was preseint when it was taken. The persons who made 
the same had not been called to testify to its correctness.  
It requires no argument to show that the inventory
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should not have been received, but probably the ruling 
was not reversible error, since, by agreement of the 
parties, it was not read to the jury. On cross-examina
tion of plaintiff there was propounded to him by counsel 
for defendants the following question: "While the indebt
edness of $2,000 might either be to your wife or to your
self, it cut no figure as between you, did it?" The question 
was objected to as immaterial and not cross-examination, 
which was sustained by the court, and the witness was 
not permitted to answer the interrogatory. This ruling 
is now assailed, and we think justly so. It was within 
the bounds of a proper cross-examination. Plaintiff had 
already testified to the consideration for the bills of sale, 
a portion of which he stated was $2,000 he had loaned for 
his wife to Mr. Irish a long time before and had taken a 
note therefor in her own name and that she had turned 
the note over to plaintiff. The defendants assailed the 
transfers, claiming that they were without consideration 
and made for the purpose of defrauding the creditors of 
the vendor. On cross-examination it was competent for 
the defendants to go fully into the question of considera
tion, for the purpose of showing, if possible, whether the 
transaction was colorable. Fraud being charged, much 
latitude should have been given upon cross-examination, 
especially in view of the relationship existing between the 
parties. The cross-examination of plaintiff in this and 
other respects disclosed by the record was too much 
restricted for the ascertainment of the entire truth of 
the transaction. (Lane v. Starkey, 15 Neb., 290.) We are 
also persuaded that plaintiff was allowed to introduce 
hearsay evidence, the questions eliciting the same being 
indicated on page 19 of briefs of defendants below.  

The conclusion reached makes it unnecessary to con
sider the sufficiency of the evidence to support the find
ings. The judgment is reversed and the cause remanded 
for a new trial.  

REVERSED AND REMANDED.

HARRISON, J., not sitting.
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ART ELIZA ALEXANDER V. JOHN OVERTON ET AL.  

FILED SEPTEMBER 22, 1897. No. 8125.  

1. Taxation: ACTION FOR WRONGFUL SALE OF REALTY: PARTIES. An 
action against a county treasurer and his sureties for the wrong
ful sale of property for taxes is properly brought in the name of 
the person to whom the certificates of tax sale and treasurer's 
deed were issued and the money invested belonged.  

2. Parties: TRANSFER OF PLAINTIFF'S INTEREST. Where the Interest of 
a plaintiff is transferred to another during the pendency of the 
cause, the suit may be prosecuted to its termination in the name 
of the original plaintiff, or the transferee may be substituted as 
plaintiff.  

ERROR from the district court of Otoe county. Tried 
below before CHAPMAN, J. e6versed.  

0. W. Seymour, for plaintiff in error.  

John 0. Watson and John W. Dixon, contra.  

NORVAL, J.  

This is the second appearance of this cause in this 
court. (Alexander v. Overton, 36 Neb., 503.) The action 
was brought under section 71, chapter 66, General Stat
utes, 1873, against the principal and sureties on the 
official bond of John Overton, as treasurer of Otoe county, 
to recover for the wrongful sale by him to plaintiff of cer
tain real estate for taxes. The sole defense relied upon 
is that plaintiff is not the real party in interest. On the 
last as well as the first trial in the court below this issue 
was deteirnined in favor of the defendants. On the for
mer hearing in this court a reversal of the judgment was 
entered for want of sufficient evidence to sustain the said 
defense. In tie opinion then filed it was held that 
plaintiff could maintain it, since it was proven that the 
lands were purchased from defendant Overton at tax 
sale in the name of plaintiff with moneys purporting to 
belolag to her. On the last trial it was likewise estab-
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lished by undisputed testimony that the lands in contro
versy were purchased for plaintiff by her brother W. D.  
Merriam; that he paid the money for her on the several 
sales to the defendant Overton, and that the latter made 
the certificates and tax deeds to plaintiff. These facts jus
tified the bringing of the suit in her name when the same 
was instituted, no assignment of the causes of action at 
or prior to that time having been shown.  

John A. Rooney, an attorney at law, in the office of John 
C. Watson, counsel for defendant, testified on the second 
trial that on his return from a business trip east, at the 
request of Mr. Watson he called upon plaintiff at her 
home in Sigourney, Iowa, and had a conversation with 
her, in which she stated she was a sister of W. D. Mer
riam; that she was not interested in any suits pending in 
the district court of Otoe county under the title of Art 
Eliza Alexander against John Overton; and that she 
possessed no money of her own. This testimony was 
wholly insufficient to defeat the action, and is easily 
reconciled with the evidence adduced on behalf of the 
plaintiff. W. D. Merriam testified, and his testimony is 
uncontradicted, that he bought the lots at tax sale from 
Mr. Overton for plaintiff, Mrs. Alexander, with her money 
and in her name; that he had no interest in the purchases; 
and that in January, 1894, since the commencement of this 
action and prior to the said conversation which Mr.  
Rooney had with plaintiff, Mr. Merriam purchased all of 
his sister's interest in this suit. The assignment was 
introduced in evidence, and is found in the bill of excep
tions. While Mrs. Alexander did not in fact have any 
interest in the litigation at the time she conversed with 
Mr. Rooney, she was the real party in interest at the time 
the suit was brought. The assignment by plaintiff to Mr.  
Merriam did not abate the action, but the latter, under 
section 45 of the Code, had the undoubted right to prose
cute the suit to final termination in the name of the origi
nal plaintiff. (Magemau v. Bell, 13 Neb., 247; Temple v.  
Smith, 13 Neb., 513; Dodge v. Omaha & S. W. R. Co., 20
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Neb., 276; Howell v. Alma Milling Co., 36 Neb., 80.) Under 
the evidence the court should have directed a verdict for 
the plaintiff. The judgment is reversed and the cause 
remanded for a new trial.  

REVERSED AND REMANDED.  

HARRISON, J., not sitting.  

OERis KROEGER V. HENRY W. NIEMAN ET AL.  

FIrn SEPTEMBER 22, 1897. No. 7402.  

Review: BILL OF EXCEPTIONS. Findings of fact cannot be reviewed 
where the evidence is not brought before us by an authenticated 
bill of exceptions.  

ERROR from the district court of Colfax county. Tried 
below before SULLIVAN, J. Affirmed.  

Gavanagh, Thomas & McGilton, and 0. J. Phelps, for plain
tiff in error.  

J. A. Grimison and George H. Thomas, contra.  

NORVAL, J.  

In this lawsuit is involved the right of possession of 
certain property which was adjudicated by the trial court 
adversely to the defendant. Questions of fact alone are 
presented by the assignments of error and discussed in 
the briefs filed, which we are unable to review, since the 
bill of exceptions attached to the transcript is in no man
ner authenticated by the clerk of the district court.  
(Andres v. Kridler, 47 Neb., 585; Reuther v. Zimbleman, 50 
Neb., 165, and cases there cited.) 

AFFIRMED.  

HARRISON, J., not sitting.
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McCORD, BRADY & CO. ET AL. v. Gus HAMEL.  

FILED SEPTEMBER 22, 1897. No. 7409.  

1. Instructions: ASSIGNMENTS OF ERROR. Errors in respect to giving 
instructions must be separately assigned.  

2. Review: AssIGNMENTS OF ERROR. An assignment that the court 
erred in overruling a motion for a new trial, when such motion is 
based upon several distinct grounds, is too general.  

3. -: WAIVER. Assignments of error not argued will not be re
viewed.  

ERROR from the district court of Douglas county.  
Tried below before Scour, J. Affirmed.  

Gavanagh & Thomas and B. N. Robertson, for plaintiffs 
in error.  

I. C. Bachelor, contra.  

NORVAL, J.  

This was replevin by. Gus Hamel against Gustave 
Pegau to recover possession of a stock of groceries. The 
latter claimed possession under a chattel mortgage, while 
plaintiff asserted title by purchase from one John E.  
Nelson. McCord, Brady & Co., Consolidated Tank Line 
Company, and Consolidated Coffee Company intervened 
in the action and set up that they were creditors; that 
they severally commenced attachment proceedings, and 

garnished Pegan while he was yet in possession of the 
property, and that the transfer from Nelson to Hamel 
was fraudulent and void. Issues were joined, and upon 
the trial a verdict was returned in favor of plaintiff, upon 
which judgment was rendered. The defendant and in
tervenors severally prosecute proceedings in error.  

The intervenors assign two errors: (1) That there was 
error in giving instruction No. 2; (2) the court erred in 
overruling their motion for a new trial.  

The charge of the court consisted of eleven para-
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graphs, numbered consecutively from 1 to 11, both in
clusive. The entire eleven were grouped in a single as
signment in the intervenors' motion for a new trial, while 
they were interested alone in the giving of instruction 
No. 2, since the other ten submitted the issues involved 
between the plaintiff and defendant. The assignment 
not being well taken as to each instruction, must be 
overruled as to all, and instruction No. 2 cannot be re
viewed. (AI tna Ins. Co. v. Simmons, 49 Neb., 811; Denise 
v. City of Omaha, 49 Neb., 750.) 

The assignment that the court erred in denying the 
motion for a new trial is too general to be available, since 
such motion was based upon seven distinct grounds.  
(Glaze v. Parcel, 40 Neb., 732; Conger v. Dodd, 45 Neb., 39; 
Pearce v. McKay, 45 Neb., 296; Moore v. Hubbard, 45 Neb., 
612.) 

The assignments in the petition in error of Gustave 
Pegau were neither argued at the bar nor in the briefs, 
hence are waived. (Gaines v. Bonnell, 45 Neb., 260; John
son v. Gulick, 46 Neb., 817; Wood v. Gerhold, 47 Neb., 397.) 
The judgment is accordingly 

AFFIRMED.  

HARRISON, J., not sitting.  

MARY CLEMONS, APPELLANT, V. MICHAEL HEELAN, AP

PELLEE, IMPLEADED WITH BRIDGET HANLON, APPEL

LANT, ET AL.  

FILED SEPTEMBER 22, 1897. No. 7425.  

1. Dower: PROCEDURE. Where the right of dower of a widow is not 

disputed, it may be assigned by'the county court, under the pro
visions of sections 8-11, chapter 23, Compiled Statutes. If such a 

right is disputed, it may be established by a decree of the district 
court.  

2. Foreign Laws: .EVIDENCE: DIVORCE. Proof of the law of Colorado, 
in evidence, relating to the jurisdiction of county courts of that
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state to decree divorces, examined, and held not to satisfactorily 
establish such jurisdiction.  

3. Judgments: FINDINGs. The findings of facts and the judgment 
must conform to, and be supported by, the allegations of the 
pleadings on which they were based.  

APPEAL from the district court of Lancaster county.  
Heard below before HALL, J. Reversed.  

Ricketts & Wilson and Sawyer, Snell & Frost, for appel
lants.  

Pound & Burr, contra.  

RYAN, .  

Mary Clemons filed her petition in the district court of 
Lancaster county alleging that on January 20, 1873, she 
had been married to Patrick Clemons; that she had con
tinued to be his wife until the time of his death, which 
occurred on December 12, 1892; that on June 5, 1877, 
said Patrick Clemons had become the owner of a certain 
eighty acres of land in Lancaster county, which, on Feb
ruary 17, 1888, he had attempted to convey to one of the 
defendants, Patrick Helehan, and that on December 3, 
1892, the said Patrick Clemons, by will, had devised 
said premises to Michael Heelan and Bridget Hanlon.  
It was further alleged that on March 20, 1893, Thomas 
Heelan had been appointed administrator of the estate 
of Patrick Clemons. The defendants in the aforesaid 
petition were the said administrators, Michael Heelan, 
Bridget Hanlon, and Patrick Helehan. In the petition 
it was averred that these defendants unlawfully and 
wrongfully had possession of the real property therein 
described, claiming to own the whole thereof in fee-sim
ple, and denied the right of plaintiff to any part of said 
premises and had forcibly excluded plaintiff from her 
right of dower therein. It was further alleged that the 
plaintiff, at the time of filing the said petition, was thirty
eight years of age and that at the time of the death of
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her husband she was thirty-seven years old, and that her 
estate of dower was of the value of $2,000. The prayer 
was as follows: "Wherefore this plaintiff prays that the 

court may find and adjudicate that the plaintiff was the 

lawful wife of said Patrick Clemons and entitled to 

dower in the said premises, and further prays that the 

court shall find the value of her dower in the said prem

ises according to the value of the said premises and her 

expectancy as shown by the tables of mortality, and that 

the court decree and adjudge such sum so found as the 

fair and reasonable value of this plaintiff's dower in

terest in the property to be a first and prior lien upon 

said premises, and unless the same be paid within a short 

time, to be fixed by the court, that the same should be 

sold and the proceeds thereof applied to the payment of 

this plaintiff's said dower, and for such other, further, 
and different relief as equity may require." Michael 

Heelan answered the petition, and in his answer prayed 

that his co-defendants, Bridget Hanlon and Patrick He

lehan, and plaintiff might be decreed to have no estate, 

right, interest, or title in the premises indicated, and for 

equitable relief in line with that specially prayed as 

above indicated. There were answers by the other de

fendants, but their nature need not be stated at length.  

It is sufficient to say that the petition and the answers 

presented a case wherein it appeared that the plaintiff, a 

widow of the deceased, was kept out of the possession of 

her dower right in the real property of the deceased by 

the defendants, who claimed the entire title and the ex

clusive right of possession. Where the right of the 

widow is not disputed it may be assigned in the county 

court. (Compiled Statutes, ch. 23, secs. 8-11.) If the 

dower right of the widow is disputed, however, we think 

she may, by an action in equity in a proper district court, 

settle such dispute. We shall therefore assume that the 

petition in this case stated sufficient facts to entitle plain

tiff, on proper proof, to relief to the extent of establishing 

the fact that she was the widow of the deceased and as 

23
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such was entitled to a decree by which all disputes as to 
the existence of..her dower right would finally be settled.  

By their separate answers the defendants alleged cer
tain facts in bar of the dower right of the plaintiff. From 
the answer of Michael Heelan we quote the language in 
which this defense was set out, as follows: "And this 
defendant further answering alleges that Patrick Clem
ons was on the 18th day of May, 1880, divorced from the 
said plaintiff by a decree of divorce duly rendered by the 
county court of Larimer county, in the state of Colorado, 
in an action therein pending, wherein the defendant was 
plaintiff and the said plaintiff herein was defendant; that 
said county court had jurisdiction of the parties to said 
action and the subject-matter thereof, and that said de
cree has ever since remained in full force and virtue, 
unreversed, unmodified, and unappealed from, and that 
said Patrick 0lemons ever since said decree remained 
single and unrnarried; that said court, at the time said 
decree of divorce was rendered, had, by the laws of said 
state of Colorado, jurisdiction to try and determine ac
tions for divorce, and the plaintiff, who was a party de
fendant in such cause for divorce in which said decree 
was rendered, was duly served with notice and summons 
therein in the manner provided by the laws of said state 
of Colorado." There was a reply in which was contained 
a general denial of all the averments of the several an
swers. On a trial of the issues there was a decree against 
the plaintiff from which she has appealed.  

It cannot be doubted that the jurisdiction of the county 
court of Larimer county, Colorado, to grant a divorce was 
an issue presented by the above pleadings. To establish 
this jurisdiction by the parties alleging it there were in
troduced in evidence two sections of Mill's Annotated 
Statutes of Colorado, which were in the following lan
guage: 

"Sec. 1054. The county courts of the several counties of 
this state shall hereafter have concurrent jurisdiction 
with the district courts in all civil actions, suits, and pro-
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ceedings whatsoever where the debt, damage or claim 

or the value of the property involved shall not exceed 

$2,000, except as otherwise provided in this act; Provided, 

however, That the limit of jurisdiction above named shall 

(not apply in causes relating to the estates of deceased 

persons." 
"Sec. 395. County courts shall be courts of record and 

shall have original jurisdiction in all matters of probate, 

settlement of estates of deceased persons, appointment of 

guardians, conservators, and administrators, and settle

ient of their accounts and such other civil and criminal 

jurisdiction as may be conferred by law; Provided, Such 

court shall not have jurisdiction in any case where the 

debt, damage, or claim, or value of property involved, 

shall exceed $2,000, except in cases relating to the estates 

of deceased persons." 
There was introduced in evidence no other part of the 

statutes of Colorado, neither was there any proof of any 

construction of the statutes of that state by its supreme 

court which tended to sustain the jurisdiction claimed 

to be vested in the county courts of that state to grant 

divorces. We are therefore confined to the above quoted 

two sections in our investigation for our information as 

to the laws of Colorado on the subject indicated. The 

section last above quoted is quite similiar in its provi

sions and language to section 16, article 6, of the consti

tution of this state, which is as follows: "County courts 

shall be courts of record and shall have original jurisdic

tion in all matters of probate, settlements of estates of 

deceased persons, appointment of guardians and settle

ment of their accounts; in all matters relating to appren

tices; and such other jurisdiction as may be given by 

general law. But they shall not have jurisdiction in 

criminal cases in which the punishment may exceed six 

months' imprisonment or a fine of over $500; nor in 

actions in which title to real estate is sought to be recov

ered or may be drawn in question; nor in actions on 

mortgages or contracts for the conveyance of real estate,

291VOL. N2]



NEBRASKA REPORTS.

Clemons v. Heelan.  

nor in civil actions where the debt or sum claimed shall 
exceed one thousand dollars." Referring to this section 
of the constitution it was said in Glade v. White, 42 Neb., 
336: "In determining whether the county court has juris
diction in a particular case we must look to this constitu
tioial provision and the acts of the legislature conferring 
and limiting jurisdiction in pursuance thereof, and not to 
the ancient distinctions between modes of procedure and 
forms of action." This rule is applicable to the two sec
tions of the Colorado statutes above quoted, and we are 
therefore concerned with their provisions rather than 
with any argument which may be founded upon the 
proposition that county courts are courts of record. As 
to the jurisdiction concurrent with that of the district 
court mentioned in one of these sections and the original 
jurisdiction mentioned in the other, it is observable that 
there are qualifying wol ds limiting the actions which 
may be maintained to those wherein the amount of the 
debt, damage or claim involved shall not exceed $2,000.  
It seems clear that the restricting words indicate that 
the jurisdiction of the county court is limited to debts, 
damages, and claims, that is to say that the action must 
be for the recovery of money or property within the limit 
in amount of $2,000. It may be, as the counsel for the 
appellees suggest, that the reports of Colorado show that 
the county courts of that state have long exercised juris
diction in divorce cases; but if this suggestion is well 
founded the opinions of the supreme court of that state 
should have been introduced in evidence. As the matter 
stands we must construe the two sections of the statute 
offered in evidence according to our own unaided judg
ment, and, thus construing them, we are led to the con
clusion that the county court of Larimer county has not 
been shown to have possessed jurisdiction to decree the 
divorce relied on by defendants. This disposes of the 
appeal of Mary Clemons.  

There was an appeal by Bridget Hanlon, since deceased, 
and now. represented by an administrator, and the
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grounds of her appeal will now be considered. The dis

trict court found specially that during 1893, and a part 

of 1894, Michael Heelan had had the use and occupancy 

of the land of which the fair rental value was $400. It 

was found specially that the value of the improvements 

placed on the said premises by Michael Heelan between 

1877 and the date of the death of Patrick Clemons was 

$900. In the judgment of partition between Bridget 

Hanlon and Michael Heelan the latter was credited with 

the amount of the value of the improvements and charged 

with one-half the above named rental value of the prem

ises. As modified by these items the property was. par

titioned between these parties. In the pleadings there 

were no averments which justified the ascertainment of 

these items and the disposition of them which was made 

by the decree. The relief should have been confined to 

that prayed and which was justified by the averments of 

the pleadings between the parties. (Lipp v. Horbach, 12 

Neb., 371; Kitchen Bros. Hotel Co. v. Hammond, 30 Neb., 

618; Dorsey v. McGee, 30 Neb., 657; Rockford Co. v. Man

ford, 36 Neb., 801.) For the reason indicated this portion 

of the decree cannot be sustained. The judgment of the 

district court is reversed and this cause is remanded for 

further proceedings.  
REVERSED AND REMANDED.  

HAIUSON, J., not sitting.  

CITY OF OMAHA V. FANNIE BOWMAN, ADMINISTRATRIX.  

FILED SEPTEMBER 22, 1897. No. 7426.  

1. Municipal Corporations: PONDS: NEGLIGENCE. With respect to 

water forming a pond on private property within the limits of a 

city, but not on, or in dangerous proximity to, a public highway, 
street, or alley, such city owes no duty to the general public (aside 

from that of a sanitary character) other than such as devolves on 

private owners of property similarly situated, even though the city 

may have created the pond of which complaint is made.
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2. Negligence: EVIDENCE. Negligence must be fairly inferable from 
the evidence. Its existence cannot be a mere matter of conjecture, 
and it must be the proximate cause of the injury complained of.  

3. Cities: PONDS: DEATH OF CHILD: EVIDENCE. Instructions which as
sumed that evidence of such overflow of lots by the massing 
thereon by a city of the water of a running stream as would en
title the lot owners to damages would be proper proof in support 
of a claim for compensation for personal injury to one who had 
no interest in the lot itself, held erroneous.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Reversed.  

TV. J. Connell and E. J. Cornish, for plaintiff in error.  

Silas Cobb, contra.  

RYAN, C.  

This action was brought in the district court of Douglas 
county by Fannie E. Bowman, as administratrix of the 
estate of Albert D. Bowman, for the recovery of dam
ages sustained by the estate of the intestate by reason of 
his death. The deceased, it was alleged in the petition, 
was about seven years of age when he was drowned in 
a pond of water which plaintiff in error negligently had 
permitted to accumulate and be, and remain in, over, and 
by, the side of Davenport street in the city of Omaha.  
There was a verdict and judgment against the city in the 
sum of $1,000. The accident happened on June 15, 1892.  
The evidence showed that about six years before the date 
just named the city had constructed an embankment on 
Davenport street which interfered with the flowing of 
water from certain lots abutting on said street. The pond 
in question was caused by this water. The sidewalk was 
about seven feet from the water and quite a distance 
above the water level. There seems to be no dispute in 
the evidence that to reach the water from the street it 
was necessary that a person should cross an intervening 
strip of private property at least six feet in width. A 
few days before the date of the accident some boys tore
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up a part of the sidewalk and launched it on the pond.  

Albert D. Bowman, and some juvenile friends, took pos

session of this piece of sidewalk and were using it for a 

raft when young Bowman fell off and was drowned.  

The mere fact that he was thus drowned was alleged in 

the petition and admitted in the answer. There was no 

effort to show whether the deceased reached the pond, 

as he might have done by passing from his home near 

by, over private property, or by way of the street. It is 

not clear from the petition just what acts and omissions 

on the part of the city are claimed to constitute negli

gence on its part. There was charged a failure to place 

a fence, or visible boundary, between the street and the 

private property adjoining. In view of the fact that it 

was not claimed that the child entered the water from 

the street this averment has no bearing on the questions 

under consideration. The.following averments seem to 

have described the negligence principally, if not entirely, 

relied upon, and we shall therefore quote them at length: 

"Plaintiff further states that said pond of water was 

formed by the water that formerly would have run 

through a ravine at said place, the same being filled over 

at said place by said city in constructing and filling up 

Davenport street at said place, which said water was 

negligently permitted to accumulate and remain as afore

said, and the natural outlet for said water being closed 

and filled up by the defendant city of Omaha a long time 

previous to the said June 15, 1892, by the city filling up 

the street at said Davenport, near Twenty-eighth street, 

and thereabouts, where said death occurred, being filled 

about five feet on the north side and about fifteen feet 

on the south side of said Davenport street, and thereby 

filling up and stopping a creek or ravine that was wont 

theretofore to flow along where said street was filled as 

aforesaid, and although there is, and has been a long 

time prior to June 15, 1892, a sewer about two blocks 

away from the place of said death, yet there was, no pro

vision made for the drainage of said water by the city or
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said Moody and Stockdale (the owners of the private 
property on which the pond was), from said lots, said 
water thereby being discharged upon said lots in and 
over and upon Davenport street as aforesaid, and there 
negligently confined, and negligently by all of said de
fendants permitted to remain upon said property." In 
this connection it wa.s alleged that the pond caused in 
the manner above described had, before June 15, 1892, 
been dangerous and menacing for many years, was very 
enticing and attractive to children of tender age, many 
of whom in that locality were in the habit of playing in 
said pond of water, and that the dangerous, menacing, 
and enticing condition of the pond had been well known 
by said Moody and Stockdale and the officers and au
thorities of the city of Omaha at the time of and before 
said death.  

The defendant in error was permitted to recover upon 
a theory rather narrower than that above stated, as ap
pears from the following instruction given by the court: 
"(1.) The court charges the jury that if the grade and 
fill was over and across the ravine, through which, prior 
to the filling, water from springs and the drainage from 
the vicinity was accustomed to flow, then it was the duty 
of the defendant, in making said fill, to provide a passage
way for the escape of the water which might reasonably 
be expected to flow along the course of the ravine." The 
instruction following that above quoted was in this lan
guage: "(2.) If by reason of the failure of the defendant 
when making the fill in Davenport street to provide a 
culvert or other passage for the water naturally flowing 
in and along the ravine the pond in question was formed, 
and you shall so find from the evidence, then that is a 
fact that you should consider along with other facts as 
hereinafter instructed in making up your verdict." 

In the brief for the defendant in error it is insisted that 
this court in City of Beatrice v. Leary, 45 Neb., 149, has 
recognized the applicability of the principles laid down 
in the above instructions to the facts in this case. In
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the case just cited there was, involved the question of the 

liability for the diversion of water from a water-course 

by the.city, it is true, but this liability was for physically 

damaging the real property of a private person. The 

rule is general that the city may not divert the. flowage 

of a running stream from real property or mass its water 

on such property, without making compensation for such 

damage as thereby may ensue to the property-rights of 

the owner. This principle is in no manner connected, 

however, with, or correlative of, the proposition con

tended for, and that is that the massing of the water of 

a flowing stream on private property renders the city 

liable to one who has no interest in such property, for 

whatever personal damages he may sustain from his own 

voluntary use of such water. It is also urged that these 

instructions were correctly given in this case in view of 

the holding of this court in the case of City of Omaha v.  

Richards, 49 Neb., 244, and in the opinion on the rehear

ing on the same case, reported in 50 Neb., 804. In both 

the opinions there was enforced the liability of the city 

for damage caused by the drowning of a child. The 

negligence of the city consisted in permitting water to 

collect and remain on a, traveled street without any pre

caution being taken to avoid accidents therefrom to the 

public. The pond which formed was partly in the street 

and partly on private property, and it was held that the 

mere fact that the child had fallen off the improvised 

raft into the water on the private property did not ex

onerate the city from the consequences of its negligence.  

Whether the water was that of a flowing stream or was 

the accumulation -of surface-water was a question of no 

importance.  
As has already, perhaps, been sufficiently indicated, 

there is presented in the case at bar the question of the 

liability of a city for the death of a child from drowning 

in a pond situated on private property. This child is 

not shown to have used the street in any way, even for 

the purpose of reaching the pond in which afterwards he
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was drowned. This question is connected with, or modi
fied by, no other, as, for instance, the fact that the city 
had invited the public to go upon, or even in dangerous 
proximity to, the water. In so far as the facts of this 
case are disclosed there is shown nothing of the acts 
-of the child before its presence on the raft. That fact 
was merely alleged and admitted by the pleadings. The 
inducement charged was that the water was enticing to 
a person of the age of this one. This was a statement 
of a general proposition applicable to the attraction of 
any body of water for boyish nature. In what was the 
city negligent, in its duty towards the public, by passively 
permitting, or actively causing, the accumulation of this 
water on private property? We have aheady pointed out 
the fact that we are not considering the property rights 
of the owner of the lots whereon the pond was formed.  
There is involved no element of damage resulting from 
loathsome smells or from dangerous sanitary conditions 
permitted by the city in violation of its duties in that 
respect. Simply stated the fact is that the city,-so far 
as the record shows without any objection from the owner 
of the lots,-overflowed said lots with water. In respect 
to the public traveling upon its highways, except as 
above indicated, the city, with respect to the pond formed 
in the manner indicated, held the same relations as did 
the owner of the real property submerged. In Richards 
v. Connell, 45 Neb., 467, these relations with the attendant 
obligations and liabilities were fully considered and it 
was held that a cause of action could arise in none but one 
of the following classes of cases: "1. Cases in which the 
owner of the land has made or permitted a dangerous ex
cavation, or embankment, or the like so near a public high
way as to injure one in the rightful use thereof. * * 2.  
Cases in which the defendant has negligently left exposed 
dangerous machinery likely to attract children and re
sulting in their injury. Illustrative of this class which 
constitutes a recognized exception to the rule are the so
called turn-table cases. 3. Cases where the plaintiff was
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injured while upon the defendant's premises by invitation 
of the latter, and where the negligence consists in a fail
ure to keep such premises in a reasonably safe condition." 
This case has been cited with approval in Peters v. Bow
man, 115 Cal., 345, in which, as well as in the two opinions 
of City of Omaha v. Richards, supra, the adjudicated cases 
are reviewed to sustain the proposition above stated. In 
an opinion on a rehearing of Peters v. Bowman, supra, it 
was pointed out that the principle of the turn-table cases 
should not be applied because a turn-table is not only a 
danger specially created by its owner but it is a danger 
differing in kind from those under consideration. "A 
pond," said Beatty, J., "although artificially created, is 
in nowise different from those natural ponds and streams 
which exist everywhere, and which involve the same dan
gers and present the same appearance and the same at
tractions to children. A turn-table can be rendered ab
solutely safe without destroying or materially impairing 
its usefulness, by simply locking it. A pond cannot be 
rendered inaccessible to boys by any ordinary means.  
Certainly no ordinary fence around the lot upon which a 
pond is situated would answer the purpose; and, there
fore, to make it safe, it must either be filled or drained, 
or, in other words, destroyed. But ponds are always safe 
and often necessary, and where they do not exist natur
ally, must be created in order to store water for stock and 
for domestic purposes, irrigation, etc. Are we to hold 
that every owner of a pond or reservoir is liable for dam
ages for any child that comes uninvited upon his premises 
and happens to fall in the water and drown? If so, then 
upon the same principle must the owner of a fruit tree 
be held liable for the death or injury of a child who, at
tracted by the fruit, climbs into the branches and falls 
out." 

Referring back to the three classes of cases described 
in Richards v. Connell, supra, it may be said -confidently 
that this case falls within neither. The intestate, unin
vited by the city, on private property, took possession of
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a fragment of a floating sidewalk, from which, accident
ally, he fell into the water. Negligence is a fact to be 
shown by evidence. Its existence cannot be left to mere 
conjecture. (Kilpatrick v. Richardson, 37 Neb., 731, 40 
Neb., 478; Omaha & R. V. R. Co. v. Clarke, 39 Neb., 65; 
Omaha Street R. Co. v. Leigh, 49 Neb., 782.) The negli
gence pleaded and proved must be the proximate cause 
of the injury of which complaint is made. (Brot herton 
v. Manhattan Beach Improvement Co., 48 Neb., 563. There 
was not sufficient evidence to meet the first of the above 
requirements, and, as to the second, there was not only 
a failure of proof, but the instruction hereinbefore quoted 
proceeded upon the theory that the city could be held 
liable for the injury of a person on a state of facts show
ing that the injury, if any, was one to the mere property 
right of an individual not a party to the suit. For the 
errors indicated the judgment of the district court is 

REVERSED.  
HARRISON, J., not sitting.  

EDWIN R. SAXTON V. MICHAEL F. HARRINGTON.  

FILED SEPTEMBER 22, 1897. No. 7444.  

1. Attorney and Client: ACTION FOR FEES: EMPLOYMENT: EVIDENCE.  
Where it is sought to hold liable a party for attorney's fees 
earned in the foreclosure of a mortgage held by such party, and 
the employment of the attorney is dependent on whether or not 
one who had authorized the commencement of such foreclosure 
proceedings did so with authority from the mortgagee, the burden 
of proof is on the attorney to establish such authority, and evi
dence which tends to negative the existence of such authority in 
the alleged agent is admissible, under proper pleadings.  

2. - : : : RATIFICATION: EVIDENCE. Where the at

torney seeks to recover fees alleged to be due him for the foreclos
ure of a inortgage, and it is claimed by such attorney that the more
gagee, with knowledge of the facts, by his silence ratified the acts 
of such attorney while the foreclosure was progressing, and after-
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wards, that the mortgagee's ratification was evidenced by his re
ceiving the avails of the foreclosure proceedings, and the defense 
is that the employment of the attorney was not by the mortgagee, 
but by one who wished to cut out a subsequent mortgage, evidence 
which tends directly to establish the fact that such representa
tions were made to the mortgagee as to the purposes of the fore
closure of his mortgage, and that the party benefited would pay 
the attorney's fees in such foreclosure, is competent in explanation 
of the failure of the mortgagee to disaffirm the foreclosure proceed
ing when brought to his knowledge.  

ERROn from the district court of Holt county. Tried 
below before KINKAID, J. Reversed.  

R. R. Dickson and H. J. Harwi, for plaintiff in error.  

N. B. Chapman and H1. E. Murphy, contra.  

RYAN, C.  

On the 22d of August, 1894, Michael F. Harrington, an 
attorney at law, filed his petition in the district court of 
Holt county, whereby he sought to recover from Edwin R.  
Saxton the sum of $500 and interest. There was a verdict 
and judgment as prayed. In his petition Mr. Harrington 
alleged that, at the request of said defendant, he, the said 
Harrington, on April 9, 1889, entered into the service of 
defendant and at defendant's request commenced an ac
tion in said district court in favor of said defendant 
against George W. Bridges and others, which suit he, 
the said Harrington, prosecuted to final decree and se
cured payment of the amount due defendant from said 
Bridges and others, and that the value of the said services 
remained wholly unpaid. As one matter of defense Mr.  
Saxton answered that he had never employed defendant 
in error, but that whatever services had been rendered by 
Mr. Harrington had been rendered for the aforesaid 
Bridges and one J. R. Johnson. The sole questions pre
sented by the record which we deem important are, 
whether or not Mr. Saxton authorized, in advance, the 
commencement of the foreclosure proceedings, or, after
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they had been commenced, whether he ratified the em
ployment of Mr. Harrington.  

The property against which this foreclosure was had 
was the O'Neill Roller Mills. On March 3, 1888, George 
W. Bridges and Henry L. Childs, the owners of the mill 
property, with their wives, gave two promissory notes to 
E. R. Saxton for the aggregate sum of $10,000, one due 
April 1, 1890, the other April 1, 1891. These notes were 
secured by a mortgage contemporaneously made on the 
mill property by the makers of said notes. On March 23, 
1888, George W. Bridges, who had meantime become the 
sole owner of the mill property, executed a promissory 
note to John R. Johnson for the sum of $10,250, due 
March 22, 1890. To secure the payment of this note, 
Bridges and his wife on the same day mortgaged the 
mill property to Johnson. On August 20, 1888, G. W.  
Bridges executed two promissory notes to Edward P.  
Allis & Co.,-one due April 1, 1889, and the other due 
September 12, 1889,-each for the sum of $6,384.71. Of 
these mortgagees, E. R. Saxton resided in Pennsylvania, 
John R. Johnson resided in Crete, Nebraska, and Edward 
P. Allis & Co. was a firm doing business in Wisconsin.  
At the time the foreclosure proceedings were begun, W.  
H. Bridges, a brother of G. W. Bridges, was in possession 
and control of the mortgaged property as lessee. His 
deposition was taken in this case, and his testimony was 
to the effect that at the time of the foreclosure there was 
no interest due on the notes secured by the mortgage to 
Saxton but there was due unpaid interest on the other 
notes. This witness said he was acquainted with Mr.  
Palmenteer, the president of the First National Bank of 
O'Neill, who represented that he was Mr. Saxton's agent 
for loaning money and collecting interest on the same.  
As to whether Mr. Palmenteer's assumption of power to 
act was with reference to the foreclosure, W. A. Bridges 
testified that he did not represent that he was authorized 
so to act, but he did act, as a matter of fact. W. A.  
Bridges thus described the history of the commencement
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of the foreclosure proceedings upon which Mr. Harring
ton, in this action, founds his claim that he should be 
paid by Mr. Saxton: "At the time this action was begun 
to foreclose these mortgages there was a large amount of 
interest due and unpaid on the second mortgage of J. R.  
Johnson. Mr. Johnson was anxious to receive what was 
due and authorized me to employ an attorney to foredose 
his mortgage. I employed M. F. Harrington, the plain
tiff in this case, as such attorney, and together we went 
to the office of Mr. Palmenteer to see what would be done 
with regard to the first mortgage. Mr. Palnenteer and 
Mr. Harrington decided that the best way would be to 
foreclose under the first mortgage and let the other mort
gagees appear as answering defendants. It was done in 
this way and Mr. Harrington appeared for both Mr. Sax
ton and J. R. Johnson. * * * I settled with Mr.  
Harrington all the fee he asked, which was twenty dol
lars. Q. Was there anything said by M. F. Harrington 
at the time you paid him the fee, or at any other time 
pending the foreclosure, about his charging E. R. Saxton 
any fee, and if so, what was said? A. Nothing was ever 
said to me at that tine, or at any other time, by Mr.  
Harrington about his charging Mr. Saxton any fee in this 
case for his foreclosure." Mr. Harrington testified that 
he was employed by Mr. Palmenteer to begin the fore
closure proceedings above described. Mr. Palmenteer, 
by his deposition taken in California, gave the following 
testimony: "Mr. Edward R. Saxton made a loan to Mr.  
Bridges and Childs for *10,000 on the mill property situ
ated in O'Neill, Holt county, Nebraska. Said loan was 
also secured by insurance signed over to E. R. Saxton 
before the loan became due. The mill was shut down 
for a time. During that time Mr. Saxton told me that he 
had been notified that the insurance had been canceled, 
and he was alarmed about his security and was afraid 
it was insufficient, and if Mr. Bridges and Childs would 
not have some insurance taken out in his favor he would 

want his mortgage foreclosed. When I went to O'Neill,
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Nebraska, I went and saw Mr. Bridges and tried to get 
him to take out some insurance to satisfy Mr. Saxton.  
This Mr. Bridges refused to do. I so notified Mr. Saxton 
and he forwarded the notes of Mr. Bridges and Childs to 
the First National Bank of O'Neill, Nebraska, and they 
were delivered to Mr. Harrington (I think by Mr. Kelly, 
cashier) to foreclose. Mr. Harrington was never paid 
anything by me for Mr. Saxton for his services in fore
closing this mortgage. Neither did Mr. Harrington re
ceive anything, to my knowledge, for foreclosing this 
mortgage." 

The petition for this foreclosure was filed April 9, 1889.  
It would naturally be inferred from the above testimony, 
unexplained, that the demand for insurance, the refusal 
thereof, and the notice of that refusal to Mr. Saxton, 
immediately preceded his forwarding the notes for fore
closure proceedings and probably induced him to au
thorize proceedings to be instituted. Mr. Saxton testi
fied that he did not authorize a. foreclosure; that the first 
he knew that there was a foreclosure was by seeing a 
notice of it in the newspaper published at O'Neill. Mr.  
Saxton testified as to the interview between Mr. Palmen
teer and himself as follows: "Mr. Palmenteer came there, 
I think it was about the first of June, and I mentioned to 
him that I had seen it in the paper that the foreclosure 
was going on and asked him how it was done; that no 
interest or principal was due me-the interest was paid 
a month before it was due-and he said that he held back 
the coupons due April 1, 1889, and that Bridges wanted 
to have it foreclosed to cut Mr. E. P. Allis & Co. out." 
Immediately after the above testimony the bill of excep
tions states that the following proceedings were had: 
"Q. What was said by Mr. Palnenteer as to who should 
pay the expenses of the foreclosure? (Objected to as in
competent, irrelevant, and immaterial, and no such issue 
here,-It would have to be pleaded in the answer here.  
Sustained. Defendant excepts. The defendant here of
fers to prove by the witness on the stand that at this con-
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versation down in Pennsylvania that Mr. Palmenteer 
informed the defendant Saxton at that time that the 
foreclosure was being conducted at the expense and sug
gestion of Mr. Bridges who was acting for Mr. Johnson, 
and that Mr. Bridges was to be at all the expense con
nected therewith, including costs and attorney fees, and 
to that end asks the witness the following question:) Q.  
You may state, Mr. Saxton, what, if anything, was said 
at that conversation between Mr. Palmenteer and your
self as to who was to pay the expenses of this foreclosure? 
(Objected to as incompetent, irrelevant, and immaterial, 
leading, and suggestive, and not binding on plaintiff.  
Sustained, and defendant excepts.)" There was presented 
the question of the admissibility of evidence of this same 
character by the refusal of the court to permit to be read 
certain letters written by Mr. Palmenteer to Mr. Saxton 
before the foreclosure proceedings were begun. The 
earliest written of these letters was dated February 25, 
1889, and is evidently one of those referred to by Mr.  
Palmenteer in his deposition. After the date the fol
lowing is a copy of this letter: 

"E. R. Saxton, Esq.-DEAR SIm: I have been waiting to 
see Bridges. He came back home last night. In refer
ence to the mill, it is like this: Your mortgage of $10,000 
first, then J. R. Johnson, who is a brother-in-law of 
Bridges, has $10,250 second mortgage, then E. P. Allis & 
Co., of Minneapolis, Wis., have a $12,500 third mortgage, 
so the mill is now mortgaged for over $32,000. I had a 
talk with Bridges and he says if this first mortgage is 
left alone he will pay it off, or, if it is sold, of course they 
will have to bid it off, and they claim they want to shut 
off the third mortgage. The mill is where there is not 

a bit of danger, in my opinion, of catching fire, and the 
companies would not insure unless the mill was running, 
and grain has all been marketed, and Bridges tells me 

they don't want to start the mill until next harvest, al
though there are stock companies that will insure the 

mill. If you say so we will try and get it insured, but I 
.24
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don't think there is any more danger of the mill burning 
than there is of Robert Wormald's brick smoke-stack at 
the chemical works." 

Two days after the date of the above letter there was 
written another by Mr. PaImenteer to Mr. Saxton in 
which there was this language: "Bridges just told me to 
send to you for the coupons on your mortgage and he 
would be ready to pay them off when they get here pro
viding you would allow the ten per cent for the time they 
run before due." This letter was excluded when offered 
in evidence, as also was another in which the following 
language had been written by Palmenteer to Saxton 
on March 4, 1889: "Herewith I hand you a draft for 
$495.83 to pay int. * * * which would be $4.17." 
The grounds on which these letters were held inadmissi
ble are sufficiently described by the following objection, 
which was sustained, to one of them by the court: "Ob
jected to as incompetent, irrelevant, and inmaterial; and 
furthermore that there is no pretense here that Palmen
teer was the agent of Mr. Harrington, but it is shown 
that he was the agent of Mr. Saxton and can in no way 
possibly bind the plaintiff." The theory of the court 
with reference to the offer to prove Mr. Palmenteer's ex
planation to Saxton that the foreclosure of the mortgage 
held by Saxton was being conducted at the expense of 
Mr. Bridges, acting for Johnson, who was to pay all nec
essary expenses, including attorney's fees, seems to have 
been that this evidence was incompetent because, in so 
far as it affected the rights of Harrington, it was mere 
hearsay. The same vidw seems to have been entertained 
with reference to the letters, and accordingly all this evi
dence was excluded from the consideration of the jury.  
The employment of Mr. Harrington by virtue of which 
it is sought to hold Mr. Saxton responsible for the fore
closure fees was by Mr. Palmenteer, as the agent of Mr.  
Saxton. There was no proof or pretense of a general 
agency. There was evidence tending to show that the 
First National Bank of O'Neill, of which Mr. Palmenteer
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was president, was the agent of Mr. Saxton in the col

lection of coupons due him when they matured. The 

coupons which would have fallen due April 1, 1889, were 

paid before March 4, 1889. The foreclosure was begun 

April 9, 1889, when solely by virtue of his position as 

president of the First National Bank, and of its limited 

authority to collect and remit the proceeds of coupons as 

they fell due, Mr. Palmenteer impliedly had no power to 

authorize the commencement of an action. The special 

authority to employ counsel to foreclose the mortgage 

of Mr. Sa.xton was therefore a fact proposition which 

Mr. I-arrington must establish to entitle hdm to recover 

as against Mr. Saxton. It would ordinarily be a justi

fiable assumption, in the absence of explanatory proof 

to the contrary, that, as the foreclosure was allowed by 
Mr. Saxton to proceed in his name, and as Mr. Saxton 

reaped the benefit of such foreclosure, he should pay for 

it. The rejected proof by the proffered letters disclosed 

the fact that the testimony of Mr. Palmenteer might 

have been misleading, which in close connection both in 

time and dependence upon each other, grouped the de

mand of Bridges for insurance, his refusal, the notice of 

that refusal to Mr. Saxton; and Mr. Saxton's forwarding 

of the notes to the bank. The letter which advised of 

the result of the demand to reinsure was written on 

February 25, 1889, and the foreclosure proceeding was 

begun on April 9, immediately thereafter. In this letter 

Mr. Palmenteer strongly advised against Mr. Saxton's 

insistence on reinsurance, and yet, in the petition for fore

closure, the failure to insure was the only ground truth

fully stated as furnishing a pretense for foreclosing on 

Mr. Saxton's mortgage before the note which it secured 

by its terms fell due. It seems to us that these letters 

should have been admitted in evidence as tending to show 

that Mr. Palmenteer, in April, had no authority to act for 

Mr. Saxton in the commencement of foreclosure proceed

ings. The proffered evidence of the representations of 

Mr. Palmenteer to Mr. Saxton after the foreclosure pro-
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ceedings were begun was rejected because it was with 
reference to a conversation between Mr. Saxton and Mr.  
Palmenteer who, as it was claimed, was Mr. Saxton's 
agent. But the question which was being litigated was 
whether or not that relation in fact existed with relation 
to the subject-matter of this action. To shut out all the 
evidence which tended to show that Mr. Palmenteer was 
not the agent of Mr. Saxton with reference to matter now 
in dispute, on the assumption that such agency in fact 
existed, was to beg the only contested question in the 
case. Mr. Harrington did not claim to have acted on the 
assumption that Mr. Palmenteer was the agent of Mr.  
Saxton by reason of anything said to him by Mr. Saxton.  
Mr. Harrington undertook to show, as an independent 
fact, the extent of the special agency of Mr. Palmenteer.  
If, as Mr. Saxton claimed, the, use made of the first mort
gage on the premises was solely to enable Mr. Bridges 
and his brother-in-law to "freeze out" the third mortgage, 
Mr. Harrington could only look to the parties interested 
in the success of this plan for his compensation in carry
ing it out. If, in pursuance of such plan, Mr. Harrington 
and ir. Bridges arranged with Mr. Palmenteer for him 
to allow a foreclosure to be brought on the notes made 
to Saxton, but entrusted to Mr. Palmenteer for a differ
ent purpose, this alone would not entitle Mr. Harrington 
to look to Mr. Saxton for his compensation. For that he 
must look to the party for whom he rendered the service 
in question. In the nature of the case it was probable 
that no one but Mr. Palmenteer and Mr. Saxton could 
testify as to the nature and extent of the agency of the 
former for the latter. Mr. Palmenteer's deposition might 
be construed as indicating that Mr. Saxton gave special 
authority to commence foreclosure proceedings immedi
ately upon being informed by Palmenteer that Mr.  
Bridges refused to reinsure the mortgaged property. The 
correspondence which Mr. Palmenteer's evidence possi
bly assumed was sufficient to justify the inference of au 
thority to cause to be begun foreclosure proceedings,
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should therefore have been admitted in evidence, for it 

was the best evidence on that point. If Mr. Harrington 

was induced to begin foreclosure proceedings without 

authority from Saxton there could be no recovery for 

attorneys' fees, if there was no sufficient proof of ratifi

cation by Mr. Saxton of the employment of Mr. Harring

ton. As we have already intimated, the fact that the 

foreclosure went through its regular stages, and that 

Mr. Saxton was benefited thereby, was evidence tending 

to show a ratificaition. The proofs offered and rejected, 

however, tended to show that Mr. Saxton was induced 

to forbear interfering with the pending proceedings for 

foreclosure by the representation of Mr. Palmenteer that 

the foreclosure was for the benefit of Mr. Johnson, by 

whom, or by Mr. Bridges, the attorney fees were to be 

paid. The sufficiency of this explanation was a question 

of fact solely for the jury. If Mr. Saxton's theory was 

adopted as correct in fact, he was entitled to a verdict.  

The evidence rejected tended to establish this theory.  

Its rejection was, therefore, erroneous, and the judgment 

of the district court is therefore reversed.  

REVERSED AND REMANDED.  

HARRISON, J., not sitting.  

M. A. DISBROW & COMPANY, APPELLANT, v. C. C.  

McNIsH, APPELIEE, ET AL.  

FILED SEPTEMBER 22, 1897. No. 7423.  

Bill of Axceptions: ALLOWANCE BY REFEREE. In the course of a trial 

before a referee only the referee has the power to certify as to 

exceptions; and a bill of exceptions embodying only such mat

ters, if settled and signed by the clerk of the district court alone, 

is entirely nugatory.  

APPEAL from the district court of Ouming county.  

Heard below before Nonals, J. Affirmed.
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Montgomery & Hall, for appellant.  

M. McLaughlin and A. R. Oleson, contra.  

RYAN, C.  
This action was brought in the district court of Cuming 

county for the foreclosure of a mechanic's lien. The 
property improved was owned by C. C. McNish. The 
contract to erect a building was entered into with Albert 
Miller, a builder and contractor. The amount to be paid 
was $1,829.97, but there was a failure to furnish all the 
stipulated articles so that the amount to which Miller 
was entitled as payment was but $1,762.84. M. A. Dis
brow & Co., a corporation, furnished Miller certain nec
essary lumber of the value of $812.84, and within sixty 
days perfected its right to a lien. Afterwards, Miller 
requested from M. A. Disbrow & Co. an itemized state
ment, showing what had been furnished by M. A. Dis
brow & Co., with the view of procuring a settlement with 
McNish. By reason of an oversight, M. A. Disbrow & 
Co. omitted some of the items which should have been in
cluded, and from this oversight and omission it resulted 
that the bill as rendered showed a balance due of but 
$519.65, instead of $812.24, the correct amount. This 
bill formed a part of the basis of settlement between 
McNish and Miller. The cause was referred to a referee, 
who found the above recited facts, and that by reason of 
the settlement on the basis furnished by M. A. Disbrow 
& Co. the corporation was estopped to claim the correct 
amount due it as against McNish. Over the objections 
of M. A. Disbrow & Co. the report of the referee was con
firmed in the district court and accordingly there was a 
judgment. As very readily appears, this record presents 
for review no other questions than those of fact.  

There was no settlement of a bill of exceptions by the 
referee. Instead, there was the following stipulation and 
statement by the clerk of the district court: "The fore
going is all of the testimony given or offered by either
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party on the trial of the cause, and on application of the 

plaintiff this bill of exceptions is allowed by me and 

ordered to be made a part of the records in this case.  

Dated this 25th day of December, 1893. Emiel Heller, 

clerk of the district court of Cuming county." 

"It is hereby stipulated and agreed by and between 

the plaintiff and defendant in the foregoing action that 

the clerk of the district court of Cuming county may 

settle and allow the foregoing bill of exceptions as a true 

bill and make the same a part of the records in this case.  

J. C. Crawford, attorney for the plaintiff. M. McLaugh

lin, attorney for the defendants." 
It was held by this court in Light v. Kennard, 10 Neb., 

330, that the referee is the proper person to certify to such 

exceptions as may be taken during the trial before a 

referee and that the court could not certify as to such 

exceptions. There was the same holding in Turner v.  

Turner, 12 Neb., 161, and in State v. Gaslin, 30 Neb., 651.  

The provisions of section 311, Code of Civil Procedure, 

with reference to the power of the clerk of the district 

court to certify a. bill of exceptions, are expressly re

stricted to acts in that respect in the place of the judge, 

and not of a referee. These provisions conclude with the 

general proposition that when the bill has been settled 

by the clerk in a proper case instead of being certified by 

the judge the bill shall "have the same force and effect 

as though signed by the court." As was held in the cases 

above cited, a judge cannot certify as to exceptions taken 

in the course of a trial before a referee. The certificate 

of the clerk was therefore nugatory. In view of the fact 

that there is no bill of exceptions to which we can refer 

to ascertain upon what evidence the referee acted, the 

decree of the district court in this case is 

AFFIRMED.  

HARRISON, J., not sitting.
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J. THOMPSON & SONS MANUFACTURING COMPANY V.  
W. D. NICHOLLS ET AL.  

FILED SEPTEMBER 22, 1897. No. 7410.  

1. Replevin: RTGHTS OF MORTGAGEE: PETITION. A petition in replevin by a mortgagee of chattels alleging that the plaintiff has a special interest in the property by virtue of a chattel mortgage, and that he is entitled to the immediate possession of such property, without alleging the facts in reference to his special ownership and the facts showing his right to the possession of the mortgaged property, does not state a cause of action.  
2. Record for Review: AMENDMENT OF PLEADINGS. The statutes neither command nor authorize the supreme court to amend the record of the trial court in a case brought here for review.  

ERROR from the district court of Gage county. Tried 
below before BUSH, J. Reversed.  

George Arth'ur Murphy, for plaintiff in error.  

E. .0. Kretsinqer, Griggs, Rinaker & Bibb, Alfred Hazlett 
and S. D. Killen, contra.  

RAGAN, 0.  

This is an error proceeding to review a judgment of the district court of Gage county. The action was brought originally in said districi court and was one in 
replevin. Both the petition and affidavit in replevin 
filed in the court below alleged "that they [the plaintiffs] 
have a special interest by virtue of chattel mortgages 
made to them by George Raymond in the following de
scribed goods and chattels; * * * that plaintiffs are 
entitled to the immediate possession of said goods and 
that defendants wrongfully detain the same." The 
plaintiffs had a verdict and judgment.  

1. It is evident that this petition does not state a cause 
of action, and consequently the pleadings do not support 
the judgment. (See Raymond v. Miller, 50 Neb., 506; Hud
elson v. First Nat. Bank of Tobias, 51 Neb., 557; Bolin v.



SEPTEMBER TERM, 1897.

Thompson & Sons Mfg. Co. V. Nicholls.  

Fines, 51 Neb., 650; Camp v. Pollock, 45 Neb., 771.) In 
all these cases it was distinctly ruled that a plaintiff in 
replevin claiming under a chattel mortgage must, in his 
petition, allege the existence of facts which show him 
entitled to possession of the mortgaged property. The 
petition in the case at bar does not allege what promise 
or obligation of the mortgagor, or others, the mortgage 
was given to secure; that the promise which the mort
gage was given to secure the fulfillment of had been 
broken; nor does it allege the existence of any fact or 
the occurrence of any event which vested the mortgagee 
with the right to possession of the mortgaged property.  

2. The plaintiffs below have filed a motion here for 
leave to amend the petition filed in the district court by 
setting out the facts showing their special interest in the 
mortgaged and replevied property, and the facts which 
show that they were entitled at the commencement of 
the suit to the possession of said property, all which said 
facts were proved upon the trial. Section 144 of the 
Code of Civil Procedure is as follows: "The court may, 
either before or after judgment, in furtherance of jus
tice, and on such terms as may be proper, amend any 
pleading, process, or proceeding, by adding or striking 
out the name of any party, or by correcting a mistake in 
the name of a party, or a mistake in any other respect, 
or by inserting other allegations material to the case, or, 
when the amendment does not change substantially the 
claim or defense by conforming the pleading or proceed
ing to the facts proved. And whenever any proceeding 
taken by a party fails to conform in any respect to the 
provisions of this Code, the court may permit the same 
to be made conformable thereto by amendment." But 
we are of opinion that said section of the Code has no 
reference to this court when sitting as an appellate tri
bunal; that the section neither commands nor authorizes 
this court, while exercising appellate jurisdiction, to 
amend a record of the district court brought here for 
review, Section 599 of the Code of Civil Procedure
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abolishes writs of error and certiorari, and provides that 
the court shall have the same power to compel complete 
and perfect transcripts of the proceedings containing 
the judgment or final order sought to be reviewed to be 
furnished as they possessed under said writs. This sec
tion of our Code is section 530 of the Code of Civil Pro
cedure of the state of Ohio, and the supreme court of that 
state, in Wood v. Newkirk, 15 0. St., 295, construed this 
section of the Code and held that the appellate court 
might order the court below to send up a perfect tran
script of its record, but that the appellate court was with
out power to order an amendment of the record. To the 
same effect see K. v. H., 20 Wis., 252. The motion to 
amend the petition filed in the court below is overruled.  
The judgnent of the district court is reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

HARRISON, J., not sitting.  

WILLIAM H. BOYD V. ANNIE E. MAINS.  

FILED SEPTEMBER 22, 1897. No. 7433.  

Review: AssIGNMENTs OF ERROR. An assignment in a petition In error 
"errors of law occurring at the trial" presents nothing to this 
court for review.  

ERROR from the district court of Pierce county. Tried 
below before ROBINSON, J. Affirmed.  

B. B. Willey and C. B. Willey, for plaintiff in error.  

Campbell & Wallis, contra.  

RAGAN, C.  

This is an error proceeding to review a decree in equity 
of the district court of Pierce county.
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1. We notice only two assignments in the petition in 
error. The first is that the decree of the court is not 
sustained by sufficient evidence. We have carefully ex
amined the evidence, and, without setting it or any part 
of it out here, it must suffice to say that it amply sustains 
the decree.  

2. A second assignment of error is "errors of law oc
curring at the trial." Such an assignment as this pre
sents no question to this court for review. (See Frenont, 

E. & M. V. R. Co. v. Root, 49 Neb., 900, and cases there 

cited.) The judgment of the district court is 

AFFIRMED.  

HARRISON, J., not sitting.  

JOSEPH P. MANNING V. W. J. CONNELL ET AL.  

FILED SEPTEMBER 22, 1897. No. 7407.  

Review: SUFFICIENCY OF EVIDENCE. Evidence examined, and held to 
sustain the judgment of the district court.  

ERROR from the district court of Douglas county.  
Tried below before FERGUSON, J. Affirmed.  

- D. Van Etten, for plaintiff in error.  

Connell & Ives, contra.  

RAGAN, C.  

This is an error proceeding to review a decree in equity 

of the district court of Douglas county.  
The only question presented by the record is the suffi

ciency of the evidence to sustain the decree. After a pa

tient and somewhat protracted examination of this evi

dence we have no doubt that the decree rendered is the
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one that should have been rendered under the evidence 
and it is accordingly 

AFFIRMED.  
HARRISON, J., not sitting.  

EUGENE F. SEAVER ET AL. V. JOHN HALL.  

FILED SEPTEMBER 22, 1897. No. 7124.  

Vendor and Vendee: BREACH OF CONTRACT: DAMAGES. (See eaver v.  
Hall, 50 Neb., 878.) 

REHEARING of case reported in 50 Neb., 878. Approved.  

Wharton & Baird, Bartlett, Baldrige & De Bord, and 
Breckenridge & Breckenridge, for plaintiffs in error.  

George W. Doane and W. G. Doane, contra.  

RAGAN, C.  

This is a rehearing of Seaver v. Hall, 50 Neb., 878. Since 
the rehearing in the case was granted it has been re
argued at the bar and we have again carefully reviewed 
the briefs and arguments of counsel and re-examined the 
questions presented by the record. It would subserve 
no useful purpose here to restate the reasons for our con
clusion and it must suffice to say that we are now all of 
the opinion that our former conclusion in this case was 
the correct one and we accordingly adhere to it. The 
judgment of the district court is reversed.  

REVERSED AND REMANDED.

HARRISON, J., not sitting.
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GEORGE THOMPSON V. HERBERT H. GAFFEY.  

FILED SEPTEMBER 22, 1897. No. 7393.  

1. Contracts: BREACH: REMEDIES: DAMAGES. Where one party to an 
express contract is wrongfully prevented by the other party from 
completing, he may sue upon the contract for a breach thereof, 
and the measure of his damages will be the value of the part per
formed as measured by the contract price plus the profits, if any, 
which would have accrued to him had he completed the contract 
according to its terms; or he may ignore the contract and declare 
upon a quantum meruit or quantum valebat, in which case the 
measure of his damages will be the fair and reasonable value of 
what he has done.  

2. Evidence: VALUE OF PLUMBING. In a suit by a plumber to recover 
the fair and reasonable value of certain plumbing material fur
nished by him to the defendant at a certain time and place, the 
price which other plumbers at such place and time charged for 
such material as that sued for is, standing alone, irrelevant.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Reversed.  

Lamb, Adams & Scott, for plaintiff in error.  

Mc7NTerney & Altschuler, contra.  

RAGAN, C.  

Herbert H. Gaffey brought this suit in the district 
court of Lancaster county against George Thompson and 
alleged in his petition that he had performed certain labor 
and furnished certain plumbing material to Thompson 
,at his special instance and request; that the fair and 
reasonable value of such labor and material was $115, 
for which sum he prayed judgment. Thompson, after 
interposing a general denial to this petition, answered 
that the labor and material for which Gaffety sued were 
furnished in pursuance of an express contract between 
the parties in and by which Gaffey agreed to furnish the 
material and do the plumbing work for $160; that he 
partly performed the contract, but that the material -fur-
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nished by him was of an inferior quality and the labor 
performed unskillfully done, contrary to the terms of 
the contract; that in doing what he did do Gaffey per
petrated injuries to his, Thompson's, house to the extent 
of $200 and that before the work was completed Thomp
son abandoned the job and refused to complete it, and 
Thompson prayed judgment on his counter-claim for $200 
damages. Gaffey in his reply admitted that the labor 
and material had been furnished in pursuance of the con
tract pleaded by Thompson, alleged that he abandoned 
the work undertaken before its completion because he 
was prevented from completing the work by the wrong
ful acts of Thompson, and denied the other allegations 
in the answer. Gaffey had a verdict and judgment and 
Thompson prosecutes here a petition in error.  
. 1. The finding of the jury in favor of Gaffey includes a 

finding that he was wrongfully prevented by Thompson 
from completing the contract. On the trial the district 
court instructed the jury as follows: "If you find from 
the evidence that the plaintiff performed his part of the 
contract * * * and stood ready to further perform 
his part of the contract and * * * was prevented 
from further prosecution of the work by the acts of the 
defendant, then the plaintiff will be entitled to recover 
from the defendant the fair and reasonable value of the 
work and material already furnished by him regardless 
of the contract." Thompson insists that the giving of 
this instruction was error, as it prescribed an improper 
rule for the measure of Gaffey's damages. It is insisted 
by the plaintiff in error that, since it stands admitted in 
the pleadings and established beyond controversy on the 
trial, that the labor and material sued for by Gaffey were 
furnished by him in pursuance of an express contract 
with Thompson, if Gaffey was prevented from completing 
his contract by the wrongful acts of Thompson, then 
Gaffey's measure of damages is such proportion of the 
entire contract price as the part performed is of the 
entire contract plus the profits, if any, which Gaffey
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would have realized by completing the contract according 
to its terms. If Gaffey had relied upon the contract be
tween him and Thompson, and based his action on that 
contract, then doubtless the rule contended for by the 
plaintiff in error for the measure of damages would have 
been the correct one. (Hale v. Bess, 30 Neb., 42; Von 
Dorn v. Mengedolt, 41 Neb., 525; Jewett v. Wilmot, 51 Neb., 
700.) But Gaffey has not based his action upon the con
tract between him and Thompson. He has abandoned 
or ignored this contract and elected, because of Thomp
son's wrongful refusal to permit him to perform it, to 
sue for the fair and reasonable value of the labor and 
material furnished Thompson. This we think he had the 
right to do. Where one party to an express contract is 
wrongfully prevented by the other party from complet
ing, he may sue upon the contract for a breach thereof, 
in which case the measure of his damages will be the 
value of the part performed as measured by the contract 
price plus the profits which would have accrued to him 
had he completed the contract according to its terms; 
or he may ignore the contract and declare on a quantum 
meruit or quantum valebat, in which case his measure of 
damages will be the fair and reasonable value of what 
he has done. We are all of opinion that the measure of 
damages laid down by the district court in the instruc
tion complained of was correct.  

2. On the trial a witness in behalf of Gaffey was asked 
on direct examination the following questions: 

"1. Where in January, 1893, a charge of $3.85 was made 
for 95 feet of - inch gas pipe, was that the ordinary 
charge for that kind of material at that time among 
plumbers in the city? [of Lincoln].  

"2. You may examine these items, Mr. Hooker, and say 
after examination whether they were fair and reasonable 
charges in that trade [plumbing] at the dates given there, 
January 20 and 23, during the month of January, 1893.  

"3. You may now state whether the charges contained 
in this charge book, copies of which you have seen,-the
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different exhibits,-whether the charges were fair and 
reasonable charges, the ordinary charges among plumb
ers and gasfitters in the plumbing and gasfitting trade 
for such material and services in January, 1893." 

All these questions were objected to by the defendant 
below. The objections were overruled and the witness 
answered in substance that the charges made by Gaffey 
and sued for were the ordinary charges and prices for 
the material among plumbers in the city of Lincoln at 
the time the material was furnished. The ruling of the 
court in permitting these questions to be answered is 
the second assignment of error which we notice. We 
think the admission of this evidence was prejudicially 
erroneous.  

The plaintiff below alleged that the labor and material 
furnished by him to Thompson was of the fair and rea
sonable value of so many dollars and he could not estab
lish this allegation of his petition solely by showing what 
other plumbers in the city of Lincoln ordinarily charged 
for such material. The ordinary prices charged by the 
plumbers and gas-fitters in the city of Lincoln for such 
material as that furnished by Gaffey to Thompson was 
incompetent evidence to prove the allegation in the peti
tion. The fair and reasonable value of the plumbing 
material furnished by Gaffey may have been a very dif
ferent thing from the prices charged by the plumbers in 
the city of Lincoln for such material. The pleadings and 
the proof must agree, and without showing that the 
charges made for plumbing material by the gas-fitters 
of the city of Lincoln were fair and reasonable charges, 
then the evidence as to the charges made by the gas-fitters 
for material did not prove that the charges made for the 
material by Gaff ey were the fair and reasonable ones.  
The judgment of the district court is reversed and the 
cause remanded.  

REVERSED AND REMANDED.

HARRISON, J., not sitting.
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Yager v. Exchange Nat. Bank of Hastings.  

JOHN 1I. YAGER V. EXCHANGE NATIONAL BANK OF 

HASTINGS.  

FILED SEPTEMBER 22, 1897. No. 7434.  

1. Jury Trial: EXISTENCE OF RIGIrT. Whether or not a right to trial 
by jury .exists must be determined from the object of the action 
as determined by the averments of the petition, and in case of 
ambiguity by resort to the prayer.  

2. - : - : EQUITY. If .the action is in its nature one triable 
by jury, the right to such trial will not be defeated because, in 
order to accomplish the main object of the action, it becomes 
necessary to determine issues as to the existence of equitable 
rights.  

3. - : DEEDS: MORTGAGES: PROCEEDS OF SALE. A petition alleged 

that the plaintiff had executed to the defendant a deed absolute in 
form, but in fact a mortgage; that the defendant had sold the 
land, receiving more than sufficient to pay the debt. The prayer 
was for judgment for that surplus. Held, That the plaintiff was 
entitled to a jury trial.  

ERRoR from the district court of Adams county. Tried 
-below before BEALL, J. Reversed.  

The opinion contains a statement of the case.  

Capps & Stevens, for plaintiff in error: 

The court erred in making the order of reference and 
in denying plaintiff the right to a trial by jury. (Consti
tution, art. 1, sec. 6; Mills v. Miller, 3 Neb., 94; Lamaster 
v. Scofield, 5 Neb., 154; Kinkade v. Hiatt, 24 Neb., 562; 
Cornell v. Illuminating Co., 16 N. Y. Sup., 306; Andrus v.  
Home Fire Ins. Co., 41 N. W. Rep. [Wis.], 956; Welsh 

v. Darragh, 52 N. Y., 590; ILudlow v. American Nat. Bank, 
59 Barb. [N. Y.], 509; Averill Coal Co. v. Verner, 22 0. St., 
372; McMartin v. Binghan, 27 Ia., 234; Town Lot Co. v.  

Walker, 50 Ia., 376; Rowell v. Giles, 53 How. Pr. [N. Y.], 

244; Van Rensselaer v. Jewett, 6 Hill [N. Y.], 373; M'ullin 

v. Kelly, 3 How. Pr. [N. Y.], 12; Wieklham v. Frazee, 13 Hun 

[N. Y.], 431; Read v. Lozin, 31 Hun [N. Y.], 286; McDon
25
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nell v. Stevens, 9 Hun [N. Y.], 28; Morrison v. Horrocks, 40 
Hun [N. Y.], 428; Grim v. Norris, 19 Cal., 140; Smith r.  
Pollock, 2 Cal., 93; Levy v. Brooklyn Fire Ins. Co., 25 Wend.  
[N. Y.], 687.) 

Tibbets, Morey d& Ferris, contra: 

The prayer of the petition does not control in determin
ing what relief shall be given, nor whether the parties 
are entitled to a jury trial. (Bell v. Merrifield, 4 Am. St.  
Rep. [N. Y.], 436.) 

The right to have equity cases dealt with by equitable 
methods is as sacred as the right of trial by jury. (Brown 
r. Buck, 13 Am. St. Rep. [Mich.], 438.) 

A deed absolute in form, if given as security for a debt, 
can be declared a mortgage only in a court of equity.  
(Schade v. Bessinger, 3 Neb., 140; Stinchfield v. Milliken, 71 
Me., 567; Hogel v. Lindell, 10 Mo., 483; Foley v. Kirk, 33 
N. J. Eq., 170; Bragg v. Massie, 38 Ala., 89; Artz v. Grore, 
21 Md., 456; Murphy v. Calley, 1 Allen [Mass.], 107; Rus
sell's Appeal, 15 Pa. St., 322; Vanderhaise v. Hugues, 2 Beas.  
[N. J. Eq.], 244; Hovey v. Holcomb, 11 Ill., 660; Finlou r.  
Clark, 118 Ill., 32.) 

In an action at law, parol evidence is not admissible 
to show that an absolute deed was intended as a mort
gage and is only admissible in equity. (Moore v. Wade, 8 
Kan., 381; McClane v. White, 5 Minn., 178; Webb v. Rice, 6 
Hill [N. Y.], 219; Stevens v. Cooper, 1 Johns. Ch. [N. Y.], 
424; Bragg v. Massie, 38 Ala., 89, 79 Am. Dec., 82; Gee v.  
Thrailkill, 25 Pac. Rep. [Kan.], 588.) 

Plaintiff having pleaded a trust in his petition is con
fined to a court of equity. (Lake v. Freer, 11111. App., 576; 
Carter v. Gibson, 29 Neb., 324; McCartney v. Bostwick, 32 
N. Y., 53; Norton v. Hieon, 25 Ill., 439; Coates v. Wood
worth, 13 Ill., 654.) 

IRVINE, C.  
The petition of Yager against the Exchange National 

Bank alleged that on June 18, 1890, plaintiff was indebted
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to the bank in the sum of $900, and on that day executed 

to Yeazel, then cashier of the bank, a note for $2,000 

secured by mortgage on certain land; that the object of 

the transaction was to secure the bank the indebtedness 

then existing and for future advances; that certain 

money was afterwards advanced. Thereafter Yeazel 

died and Lane became the cashier of the bank; that on 

the 2d day of September, 1891, a different arrangement 

was made whereby plaintiff executed and delivered to 

Lane a deed to the land, absolute in form, under the agree

ment that the bank should hold the land subject to 

plaintiff's disposition, and when the plaintiff should find 

a purchaser it would convey the property, receive the 

purchase money, apply the same to the discharge of an 

existing senior mortgage, to the indebtedness due the 

bank, and pay the surplus to the plaintiff; that this was 

the sole object of the conveyance; that November 28, 

1892, the defendant sold the premises for $7,200. The 

petition also alleged the amount of the indebtedness of 

plaintiff to defendant, and charged that the bank re

ceived, over and above incumbrances and this indebted

ness, $2,689, and that it had received rents for the land 

amounting to $600. The prayer was for a judgment 

against the bank for $3,389 with interest. The answer 

amounted in brief to a denial of the averments whereby 

plaintiff claimed that the conveyance was in effect a 

mortgage to the bank, and pleaded that it was a sale 

absolute to Lane, who in consideration thereof agreed to 

discharge the indebtedness, and in that behalf pleaded 

the execution by Lane to plaintiff of a written agreement 

to hold plaintiff harmless from the indebtedness. The 

reply, among other things, pleaded, or attempted to plead, 

fraud in procuring the plaintiff to accept a delivery of the 

last mentioned instrument. The court, on the motion 

of the defendant and against the objection of the plaintiff, 

referred the case to a referee to take the testimony and 

report on the law and the facts. The plaintiff excepted 

to this order. The referee reported in favor of the de-
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fendant. The report was confirmed and the case dis
missed. The plaintiff brings this judgment here for re
view by petition in error, assigning, among other things, 
as error, the order referring the case, and contending that 
the case was one in which the plaintiff was entitled to a 
trial by jury. We think this assignment is well taken.  

The constitutional provision is that "the right to. trial 
by jury shall remain inviolate." (Constitution, art. 1, 
sec. 6.) The Code provides that "issues of fact arising in 
actions for the recovery of money, or of specific real or 
personal property, shall be tried by a jury unless a jury 
trial is waived or a reference be ordered as hereinafter 
provided." (Code, sec. 280.) Of course where the con
stitutional right to a trial by jury exists the cause cannot 
be referred in the absence of a waiver of that right. The 
effect of the constitutional provision has been frequently 
considered. It has been said that the guaranty is of the 
right to a jury trial as such right existed when the consti
tution was adopted. (Sharnwr v. McIntosh, 43 Neb., 509.) 
So it has been held that where a defendant in possession 
insists upon the right, an action to determine the legal 
title to real estate cannot be tried without a jury, in spite 
of the statute on that subject. (Compiled Statutes, ch.  
73, sec. 57.) The reason is that in such case the proceed
ing is in its nature one in ejectment for the recovery of 
specific real property, and both the constitution and the 
statute entitle a party to a jury trial. Whether or not 
an accurate test of the existence of the right can be found 
by ascertaining whether under the former procedure the 
action wculd be one at law or one in equity, may be open 
to some doubt. Nevertheless, unless in exceptional cases, 
the test suggested is certainly sufficient, and in most of 
the cases in this court this has been recognized as the 
true test. (Mills v. Miller, 3 Neb., 87; Lamaster v. Scofield, 
5 Neb., 148; Roggencamp v. Converse, 15 Neb., 105; Dohle 
v. Omaha Foundry & if. Co., 15 Neb., 436; Kinkaid v. Hiatt, 
24 Neb., 562; Shancr v. McIntosh, supra.) 

It is clear that if this action under the old procedure
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would have been at law, it would be in the form of as

sumpsit for money had and received, so that it would fall 

within the general rule and the foregoing cases would be 

applicable. Was it such an action? The prayer is sim

ply for a money judgment and this would stamp it as an 

action at law. It is contended, and we think correctly, 

that the nature of the action cannot be determined alone 

from the prayer of the petition. On the contrary, it must 

be determined, as a rule, from the substance of the peti.

tion itself. One must see what sort of a case the plaintiff 

makes by his averments, and from that ascertain what 

would be the nature of the case and the relief required 

under the former procedure. But this court has already 

held that when this question arises, if the substance of 

the petition be ambiguous, presenting facts sufficient 

whereon to base either a legal or equitable claim, the 

prayer may be resorted to to determine the true character 

of the action. (Harral v. Gray, 10 Neb., 186).  
The defendant contends that, in order to obtain the 

relief prayed, it is necessary in the first place to declare a 

deed absolute in form a inortgage; secondly, to establish 

a trust relation between the parties; and thirdly, to com

pel the trustee to account, and that these are matters that 

were determinable in a court of equity. It is true that in 

order to establish the plaintiff's right to the money it 

is necessary for him to show that a deed absolute in form 

was a mortgage; but the determination of this issue is 

only incidental to the main object of the action, which is 

the recovery of money. No decree declaring the trust is 

required, nor is it sought to establish any equitable in

terest in the land. It is merely necessa'ry to prove these 

facts in order to accomplish another object. It is quite 

well established that assumpsit for money had and re

ceived will lie in favor of one entitled to a surplus as 

against a mortgagee who has disposed of the property.  

(Ballinger v. Bourland, 87 Ill., 513; Cope v. Wheeler, 41 N.  

Y., 303; Webster v. Singley, 53 Ala., 208; Cook v. Basley, 

123 Mass., 396.) It was held otherwise in Chaffee r.
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Franklin, 11 R. I., 578, but that was a case where the land 
had been sold after the death of the, mortgagor. His 
administrator brought the action. It was held that un
der such circumstances the surplus moneys should be 
treated as real estate descending to the heirs and not 
vesting in the administrator, and the estates of the va
rious heirs being complicated a resort to, equity was nec
essary under the facts of the case to determine their 
interests. The necessity of proceeding in equity there
fore did not arise from the general character of the action 
but from the peculiar facts of the case. Nevertheless, 
under a similar state of facts it is held in Massachusetts 
that assumpsit will lie by the administrator. (Varnum v.  
Meserve, 8 Allen, 158.) It -will be said, conceding as
sumpsit lies in case of a mortgage which is so on its face, 
the case is different where it is a deed absolute in form 
because in that case a resort to equity is necessary to 
establish the oral defeasance. A sufficient answer to this 
is that under the old procedure a mortgagor after con
dition broken had in all cases to resort to equity for 
relief, as much so when the defeasance was expressed as 
when the mortgage was a so-called "equitable mortgage." 
But beyond this consideration it is evident that the argu
ment is unsound. All actions on implied assumpsits, 
especially perhaps that for money had and received, are 
to a certain extent equitable in character though not in 
form. By that we mean that through this form of action 
rights equitable in their nature could be enforced at law, 
and the action lay, although in order to establish the 
plaintiff's case it was necessary to trace his rights 
through facts ordinarily of equitable cognizance. (Thomp
son v. Thompson, 5 W. Va., 190.) 

It has been held in this state that under the general 
issue in ejectment the defendant may prove any fact 
which defeats the plaintiff's right of possession; as, for 
instance, that a deed in plaintiff's chain of title was pro
cured by fraud. It is not necessary to resort by cross
petition to a proceeding to set aside the deed. (Franklin
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v. Kelly, 2 Neb., 79; Staley v. Housel, 35 Neb., 160; Wanser v.  

Ices, 44 Neb., 759, and similarly in replevin, Phwnix Irom 

Works Co. v. McEvony, 47 Neb., 228.) Suppose, then, that 

the property had not been sold and the plaintiff had.  

remained in possession and Lane had brought ejectment.  

There could be no doubt that as a defense to that purely 

legal action the plaintiff might have shown that the 

deed was in fact a mortgage, and so it was held in Locke 

V. Moulton, 108 Cal., 49; and this in order to determine 

the right of the parties to a jury trial. We think it is 

therefore clear that the right to a jury trial must be de

termined from the object of the action and not by inquiry 

as to whether it is necessary by proof to establish equi

table rights.  
We are very clearly of the opinion that the case before 

us was in its nature one for money had and received; that 

the plaintiff was entitled to a jury trial, and that the 

court erred in referring the case. This being true, the 

report of the referee must be set aside and it becomes 

unnecessary to consider any of the questions arising from 

a consideration of that report.  

REVERSED AND REMANDED.  

HARRISON, J., not sitting.  

TILGHMAN JOHNSON, APPELLEE, V. LEONARD W. COLBY 

ET AL., APPELLANTS.  

FILED SEPTEMBER 22, 1897. No. 7442.  

1. Judicial Sales: ORDER: DECREE. A decree of foreclosure is sufficient 

authority in itself for its execution. No order of sale need issue, 

and if one be issued, a sale made thereunder will not be set aside 

for formal defects in the order, or for failure of the officer to fol

low entirely the command of the order, provided he follow the 

law and the decree.
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2. -: APPRAISEMENT: DEPUTY SHERIFF. A deputy sheriff may act 
for his principal In appraising and selling land under decree of 
foreclosure.  

3.-: -. An appraisement is not so defective as to invalidate 
the sale where It finds the value of each of several tracts and the 
Incumbrances on each separately, but concludes by stating de
fendants' interest In gross.  

4. - : : CERTIFICATE OF INCUMBRANCES. Nor will a sale be 
set aside on motion of the mortgagor because no certificates of 
incumbrances were procured, when the incumbrances found and 
deducted were less than those actually existing.  

5. Descent. Where an ancestor dies intestate his lands descend in
stantly to his heirs. It does not require settlement of his estate 
or a probate order declaring heirship to vest the title.  

6. Judicial Sales: NOTICE: PROOF OF PUBLICATION. Publication of a 
notice of foreclosure sale may be proved by affidavit of any one 
knowing the fact, and such knowledge need not be expressly stated 
in the affidavit.  

APPEAL from the district court of Gage county. Heard 
below before BUSH, J. Affirmed.  

W. H. Ashby and L. W. Colby, for appellants.  

E. 0. Kretsinger, contra.  

IRVINE, C.  

This is an appeal from an order confirming a sale made 
in pursuance of a decree of foreclosure. The decree was 
rendered November 11, 1892. An order of sale was issued 
August 18, 1893, in pursuance whereof the property was 
appraised at $10,000, and the interest of the defendants, 
after deducting prior incumbrances, at $9,405.95. The 
property was twice offered for sale and not sold for want 
of bidders. November 23, 1893, a second order of sale 
was issued and a new appraisement had whereby the 
property was valued at $6,000, and the interest of the 
defendants at $5,495.95. A sale was then had. The de
fendants objected to its confirmation and moved to 
set both sale and appraisal aside. The sale was set 
aside, but the motion to set aside the appraisement was.

328



VOL. 52] SEPTEMBER TERM, 1897. 329 

Johnson v. Colby.  

overruled. April 20, 1894, still another order of sale 
was issued and the property was sold without a new 

appraisement. This sale was confirmed and defendants' 

motion to set it aside was overruled. We take up the 
defendants' objections to the validity of the sale in the 

order in which the briefs present them.  
It is said that the sale was either void or voidable be

cause the order on which it was made does not run in the 

name of the state of Nebrask-a. It is unnecessary to con

sider whether or not the order sufficiently followed the 

constitutional provision as to the style of process, because 

a decree of foreclosure operates directly upon the mort

gaged property and is itself sufficient authority for the 

officer to proceed. It is unnecessary that any order aside 

from the decree should issue. (Rector v. Rotton, 3 Neb., 

171; Fried v. Stone, 14 Neb., 398; Burkett v. Clark, 46 Neb., 

466.) 
It is next said that the sale should be set aside because 

the order directed the sheriff to appraise, advertise, and 

sell the property, whereas he proceeded to advertisement 

and sale without appraisement. For the same reason as 

stated above, the sale should not be set aside on account 

of any defect in the order of sale. Thie decree directed 

the sale and the law prescribed the manner of making the 

same. It is only after land has been twice advertised and 

offered for sale, and remains unsold for want of bidders, 

that a new appraisement can be made, unless it be in cases 

where the court has set aside the existing appraisement.  

(Code, sec. 495.) The court had refused to set aside this 

appraisement and it was proper for the sheriff to proceed 

to sell thereunder.  
The next objection is that the sale was bad because the 

appraisement and sale were made by a deputy sheriff.  

This question has been considered and decided adversely 

to the plaintiffs in Nebraska Loan & Building Association 

v. Marshall, 51 Neb., 534.  

It is next objected that the appraisement was invalid 

for the reason that the interest of the defendants was ap-
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praised in gross and not in each lot. It appears from the 
record that the decree directed the sale of four lots. Of 
these, lots 1 and 2 were occupied by a dwelling house.  
It was manifestly improper to sever these two lots and 
sell them separately. They were appraised together. Lot 
3 and lot 4 were then separately appraised. The incum
brances on each lot are separately stated in the appraise
ment, but the interest of the defendants is stated in gross.  
We do not think that this last was such an irregularity 
as would justify setting the sale aside. The value of each 
tract being stated, and then the incumbrances on each 
tract being found, the appraisement of the defendants' 
interest was a mere matter of computation, and on the 
sale each tract brought more than two-thirds the value of 
the defendants' interest as determined from the face of 
the appraisement. In connection with this objection, it 
is also argued that the appraisers did not obtain new 
certificates of incumbrances, but simply deducted the 
amount of incumbrances as certified to the first apprais
ers. This was an irregularity which in a proper case 
would justify setting aside the appraisement on motion 
made for that purpose. But it appears that the only in
cumbrances certified were taxes and that the lien oc
casioned thereby had increased since the first appraise
ment was made. If new certificates had been obtained 
the defendants' interest would have been found at less 
than it actually was- determined, so that the irregularity 
was not to the prejudice of the defendants.  

The next objection is that one of the appraisers, Elmer 
E. Clancy, wa.s not a freeholder. The sheriff returns that 
,he is a freeholder. Whether this may be contradicted 
by extrinsic evidence we need not now determine, be
cause the evidence shows that Clancy's father, some 
months before the appraisement was made, died intestate, 
seized of certain land in Gage county, in fee simple. It 
also appears that the estate had not been settled at the 
time of the appraisement, nor had any order been made 
determining who were the heirs. But in cases of intes-
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tacy the title to real estate vests in the heir instantly on 
the death of the ancestor. (Shellenbergcr v. Ransom, 41 
Neb., 631.) The fact that that title may be afterwards 
divested by proceedings subjecting and selling the land 
for the payment of the ancestor's debts, does not prevent 
title from passing, and renders the estate none the less 
one of freehold.  

It is urged that the appraisement was inadequate.  
Treating the motion filed after the first sale as a motion 
seasonably filed to set aside the appraisement, and assum
ing that this appeal presents the order of the court over
ruling that motion for review, we are satisfied that the 
finding of the court is not without sufficient support in 
the evidence.  

The proof of publication of the notice of sale is by 
affidavit of one who describes himself as "principal clerk" 
of the newspaper in which the notice was published.  
Some statutes, with regard to proof of publication, re
quire that the proof shall be made by affidavit of certain 
persons only, as by the printer, his foreman, or principal 
clerk. This notice, however, falls within the general pro
vision of the Code (sec. 403), whereby publications re
quired by law to be made in a newspaper may be proved 
by affidavit of any person having knowledge of the fact.  
(Miller v. Lefever, 10 Neb., 77.) Instead of restricting the 
manner of proof this statute extends it. We do not think 
that it requires that the afliant should swear that he knew 
the fact. Unless he knew it his affidavit would be false.  
This we cannot presume.  

The foregoing disposes of all objections urged except 
those that are merely corrollary to points already dis, 
cussed.  

AFFIRMED.  
HARRISON, J., not sitting.
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Louis C. EIcIHOF F ET AL. V. J. C. EIKENBARY.  

FILED SEPTEMBER 22, 1897. No. 7421.  

1. Replevin: ACTION ON BOND: PLEADING: ATTACHMENT. The condi

tion of a replevin bond is that the plaintiff in replevin shall com
ply with the judgment; and, in replevin against an officer who 
justifies under writs of attachnent, it is necessary for the officer 
to prove the debt and the regularity of the proceedings. There
fore, after judgment for the defendant, it is unnecessary in a suit 
on the replevin bond for the officer to plead those facts. It is 
sufficient to plead the replevin judgment.  

2. Principal and Surety: FAILURE TO SUE PRINCIPAL. Mere forbear
ance by a creditor to sue a principal will not release the latter's 
sureties; and this is true although by lapse of time remedies may 
be lost against the principal.  

3. Replevin: JUDGMENT: RETURN OF PROPERTY. A plaintiff in replevin 

against whom judgment has been rendered, must, in order to sat
isfy the judgment for a return of the property, return or offer to 
return the identical property replevied and not other property of 
like kind and value.  

4. - : RETURN OF PROPERTY: INSTRUCTIONs. Where property re

plevied was of such a character that an actual manual delivery 
thereof was impracticable, and a return could be had only con
structively or by surrendering possession of the place where the 
property was situated, it was not error to instruct the jury, the 
fact of an offer to return being in issue, that they should inquire 
whether that offer had been made in good faith.  

5. - : - : EXECUTION. A plaintiff in replevin against whom 
judgment has been rendered owes the affirmative duty of returning 
the property, and, if he fail so to do, the defendant may proceed 
to enforce the alternative judgment by an ordinary execution.  
The execution need not be in the alternative.  

6. - : SUFFICIENCY OF BOND. A replevin bond was entitled as of 
the case, naming parties plaintiff and defendant. It recited the 
institution of the action, again naming the parties, and further 
recited that one B., as coroner, had seized the property under the 
writ. It named the obligee as follows: "We, * * b , undertake 
to the said B., defendant in said action." Held, That the insertion 
of B.'s name as obligee was merely surplusage and could be re
jected, leaving a sufficient bond manifestly running to the de
fendant.  

7. Instructions: EXCEPTIONS: REvIEw. A judgment will not be re
versed because the court failed to mark on the margin of instruc
tions the word "given," or "refused," where the defeated party
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himself noted on the margin an exception to the giving or refusal 
of the instruction as the case might be, although such exception 
was accompanied by a special exception to the failure of the court 
to so mark it.  

8. New Trial: MIscoNDUCT OF COUNSEL. Certain questions of evidence 
and practice, resting on no new principle, set forth in the opinion 
and held not to have been erroneously decided below.  

ERROR from the district court of Cass county. Tried 
below before OIAPMAN, J. Affired.  

Wharton & Baird, J. H. Haldem an, and Beeson & ioot, 
for plaintiffs in error.  

H. D. Travis and E. H1. Wooley, contra.  

IRVINE, C.  

This was an action by Eikenbary against the plaintiffs 
in error on a replevin bond. Eikenbary was sheriff of 
Cass county and had seized the contents of a lumber yard 
on writs of attachment. James W. Williams replevied 
the property, Eikenbary and Wendt executing the bond 
as sureties. Pending the action Williams died. There 
was a revivor in the nane of his executrix. The estate of 
Williams proceeded to settlement and on September 18, 
1890, the executrix was discharged. Judgment was ren
dered in the replevin sluit October 20, 1890, in favor of 
the defendant. The case was brought to this' court, 
where the judgment was affirmed. Subsequently the 
present action was commenced on the bond against the 
executrix and the two sureties. Separate motions for a 

new trial were filed, but the defendants have joined in 
the petition in error, so that if the judgment is right as 
to one it must be affirmed as to all; and as the questions 
argued relate chiefly to the liability of the sureties, we 

consider no questions which would affect solely the lia
bility of the executrix.  

The first assignment argued is that the petition states 
no cause of action in that it fails to allege that judgment 
was recovered in the attachment suit wherein the levy
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was made by the sheriff, nor does it allege that the claim 
of the plaintiff in that suit is unsatisfied in whole or in 
part. We think such an allegation was unnecessary.  
The condition of the bond is "that the said James W.  
Williams, plaintiff, shall duly prosecute his action afore
said, and pay all costs and damages which may be 
awarded against him, and shall return said property to 
said defendant in case a judgment for the return thereof 
shall be rendered against the plaintiff herein." That is, 
the condition of the bond is not to pay such damages as 
may be proved to have been sustained in the suit on the 
bond, but it is to answer the judgment in the replevin suit.  
On one of the several occasions when this very replevin 
suit was before this court, it was held that where an 
officer attaches property found in the possession of a 
stranger claiming title, in an action of replevin therefor 
by such stranger, the officer, in order to justify, must not 
only prove that the attachment defendant was indebted 
to the attachment plaintiff, but that the attachment was 
regularly issued. (Williams v. Eikenberry, 25 Neb., 721.) 
The validity of the attachment and the existence of the 
debt on which it is based are, therefore, matters in issue 
in the replevin suit itself. They are determined by the 
judgment in that suit, and, the bond being conditioned 
for the performance of that judgment, it is unnecessary 
to again plead and prove such facts in an action on the 
bond.  

It is next contended that, under our laws with relation 
to the estates of decedents, a claim like the present must 
be presented in the county court against the estate; that 
an independent action will not lie therefor; that Eiken
bary, having failed to presefit a claim against the estate 
of Williams, the principal on the bond, and more than 
two years having elapsed before the commencement of 
this suit, all remedy against the estate has been lost, and 
the sureties are thereby discharged. It will be recalled 
from the statement of facts that the estate was settled 
and the executrix discharged before judgment was ren-
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dered in the replevin suit. But it is insisted that prior 
to that judgment the claim on the bond was a contingent 
claim and should have been presented as such in order 
to continue the obligee's rights against the sureties. We 
do not find it necessary to determine all the questions 
suggested by this line of argument. It is a well settled 
principle of law, several times recognized in this state, 
that mere forbearance to, sue a principal will not dis
charge a surety. In order to operate as a discharge the 
plaintiff must do some act which releases the principal or 
suspends the right to proceed against him, and a mere 
failure to proceed with the present power of doing so 
does not operate as a discharge. (Dillon v. Russell, 5 Neb., 
484; Sheldon v. Williams, 11 Neb., 272; Smith v. Mason, 
44 Neb., 610.) In Burr v. Boyer, 2 Neb., 265, it was held 
that negligence on the part of the creditor, whereby se
curity held by him is sacrificed to the detriment of the 
sureties, will operate to discharge them. But the general 
rule was there recognized and the case distinguished 
from a mere failure to pursue legal remedies. The rea
son for this rule is that the surety is not put to any haz
ard by the forbearance of the creditor as he has it in his 
power to protect himself. He may either pay the debt, 
and thus become subrogated to the rights and securities 
of the creditor, or he may compel the creditor to sue; and 
it follows that if a statute of limitations is permitted to 
run against the principal in such case, the fault is as 
much that of the surety as of the creditor. Cases di
rectly in point with reference to the loss of remedy 
against the estate of a deceased principal are: Villars v.  
Palmer, 67 Ill., 204; Johnson v. The Planters' Bank, 4 S. & 
M. [Miss.], 165; Marshall v. Hudson, 9 Yerg. [Tenn.], 57; 
Sichel v. Carrillo, 42 Cal., 493; Bull v. Coe, 77 Cal., 54; 
Banks v. State, 62 Md., 88.  

The judgment was for the value of the property as well 
as for the damages and costs in the replevin suit. One 
defense interposed was that there had been an offer to 
return the property, and that the sureties were thereby'
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discharged to the extent of its value. The evidence, how
ever, showed that Williams, after obtaining the property 
under the writ, proceeded to conduct the lumber busi
ness, selling from the stock and buying new material.  
The question of the identity of the property which it was 
proposed to return with that replevied was submitted to 
the jury, the court proceeding on the theory that it was 
the duty of the plaintiff in replevin to return the identical 
property, and that the judgment for the return was not 
satisfied by a tender of similar property, even of equal 
value. The theory of the defendants is that the property 
being a lumber yard, an offer to return lumber of the 
same kind, amount, and value, was sufficient, and they 
cite in support of that view another opinion of this court 
in the replevin action. (Williams v. Eikcaberry, 22 Neb., 
210.) The court was there considering whether Williams 
had estopped himself from prosecuting a proceeding in 
error by offering to comply with the judgment, Eiken
berry having conditionally accepted the offer; that is, 
he had offered to accept a return provided that "all the 
property so replevied" was returned. The court pro
ceeded no further than to ascertain that this condition 
amounted to a refusal to accept the offer as made, and 
the language there used, which the plaintiffs in error now 
contend sustains their position, was directed to charac
terizing the offer which Williams had then made, and 
not to designate what would be a sufficient offer to return 
the property. In Reavis v. Horner, 11 Neb., 479, it was 
held that a party might return a portion of the property 
where its value had been separately ascertained, and 
tender the value of -the remaining property in money.  
But this case would not apply to one like the present 
where there had not been such separate ascertainment of 
value, and where the tender was made in bulk of different 
property. In the case last cited the court said, as to the 
duties of a party under such a judgment, "They were only 
required to return the property in the like condition in 
which they received it." There can be no doubt that in
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order to satisfy a judgment for the return of property the 
identical property must be tendered in substantially the 
condition in which it was received. (Irvin. v. Smith, 68 
Wis., 220; Irvin v. Smith, 68 Wis., 227.) The action of 
replevin is for the recovery of specific chattels. The judg
ment, when for the defendant, is for a return of those 
chattels or for their value. It is not for a return of other 
chattels of like kind.  

In this connection it is also argued that the court erred 
in.excluding evidence tending to show that the district 
court had refused Williams permission to withdraw the 
tender. We cannot see how, if this was error, it could 
prejudice the plaintiffs in error. Williams filed a writ
ten offer to return the property. Eikenbary filed a con
ditional acceptance of that offer. Williams then asked 
leave to withdraw his tender and the evidence excluded 
was a refusal of the court to permit him to do so. If, in 
order to discharge the sureties, it was only necessary to 
offer to. return the property, and it was not necessary to 
keep the offer good, then it was immaterial whether or 
not Williams had been permitted to withdraw the offer.  
This was the view taken by the district court, and the 
case was submitted to the jury under an instruction to 
that effect, which was all that the plaintiffs in error could 
ask.  

It is assigned that the court erred in permitting the 
clerk of the district court to, testify that "proper papers" 
had been filed in his office for the purpose of taking the 
replevin case to the supreme court. This was error with
out prejudice. It was admitted of record that the judg
ment had not been superseded by the appellate proceed
ings, so that it was not very material whether or not the 
case was prosecuted beyond the district court. Moreover, 
the mandate following the judgment of affirmnance and 
reciting that judgment was immediately offered in evi
dence. The fact that proceedings in error had been pros
ecuted was not controverted, and no one was injured by 
the question and answer referred to. The clerk testified 
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from his own knowledge and recollection, and not by the 
production of the record as to the amount of costs in the 
replevin suit. This is assigned as error. He was first 
asked whether he could now state the total amount of 
costs. This question was objected to as not being the 
best evidence, and the objection properly overruled. The 
inquiry was only as to the clerk's knowledge of the fact, 
and the objection that it was not the best evidence was 
clearly untenable. This was followed by a question as 
to the amount, and that question was not objected to.  

The plaintiff offered in evidence an execution in the 
ordinary form on the money judgment alone. It is con
tended that the court erred in admitting this execution 
and the return thereof because it was not in the alterna
tive, following the judgment. It has been held that the 
plaintiff in replevin cannot complain if the judgment is 
absolute instead of in the alternative, unless he makes it 
appear that a return of the property could be had. (Good
man v. Kennedy, 10 Neb., 270.) It would seem that if. he 
could not complain of the form of a judgment he could 
not complain of the form of the execution in this respect.  
But however that may be, the writ of retouno habendo 
does not usually issue where proceedings in replevin are 
like those in this state. It is the general doctrine that it 
is the affirmative duty of the plaintiff to comply with the 
judgment by returning the property or offering to do so.  
It is not his duty merely to yield to process having that 
object. If he failed to perform this duty the defendant 
may proceed to collect the money judgment by ordinary 
process. (Cobbey, Law of Replevin, sees. 1179, 1182.) 
Our statute provides (Code of Civil Procedure, see. 196): 
"No suit shall be instituted on the undertaking given 
under section 186, before an execution issued on a judg
ment in favor of the defendant in the action shall have 
been returned, that sufficient property whereon to levy 
and make the amount of such judgment cannot be found 
in the county." There is no provision for the form of 
execution, but the object of this provision is merely to
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require a resort to the property of the principal under the 
replevin judgment before permitting another action to 
be brought on the bond, and this requirement is satisfied 
if the plaintiff fails to return the property and an exe
cution on the money judgment is issued and returned 
unsatisfied.  

It is argued that the court erred in admitting the bond 
in evidence, on the ground that it runs to the coroner of 

the county instead of the defendant in replevin. The 

bond bears at its head the title of the case as follows: 
"James W. Williams, plaintiff, v. James C. Eikenbary, 
sheriff of Cass county, Nebraska, defendant." It opens 
with a recital that "Whereas James W. Williams above 
named has caused an order for delivery of the following 

goods and chattels, to-wit: * * * to be issued out of 

the justice court of C. H. King, a justice of the peace of 

Weeping Water, within and for the county of Cass, in a 

cause now pending in the said justice court wherein the 

said James W. Williams is plaintiff and one James C.  
Eikenbary, sheriff of Cass county, Nebraska, is defend

ant." Then follows a recital that the order was delivered 
to Henry Boeck, coroner of Cass county, and the goods 

were by him taken and appraised. Then comes the fol
lowing: "Now, therefore, we, James W. Williams and 

L. C. Eickhoff, and August Wendt, undertake to the said 

Henry Boeck, defendant in said action," etc. It is evi

dent that the intention was to execute an undertaking to 

the defendant as the statute requires. The defendant is 

twice named, once in the caption and once in the recital 

of the bond. The bond also recites who Henry Boeck 

was and shows that he was merely the officer levying the 

writ. The insertion of his name in the body of this bond 

as obligee was, under the circumstances, merely surplus

age and may be disregarded, leaving a valid bond run

ning to the defendant. It required no information or 

proof of extrinsic circumstances to show who was the 

real obligee intended. .  
Complaint is made of an instruction whereby in sub-
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mitting the question of the offer to return the property 
to the jury, the court seems to have required the jury to 
find, in order to sustain that defense, that the offer was 
made in good faith. It is argued that if the offer to 
return was in fact made, it was immaterial whether it 
was made in good faith or in bad faith. Under the evi
dence we think the instruction was correct. The offer 
was made at a time when an officer was present at the 
lumber yard about to seize it under a. writ of execution.  
The nature of the property was such that an actual de
livery thereof was impracticable. It was merely a mat
ter of surrendering possession of the place where the 
property lay. Under such circumstances it certainly was 
necessary, in order to constitute such an offer a good 
tender of a return of the property, that it be made in 
good faith for the purpose and with the intention of 
putting the plaintiff in replevin in possession of the prop
erty, and that it be not made colorably for the purpose 
of preventing the levy of an execution or of laying the 
foundation for future litigation or defenses, without any 
intention of actually surrendering the property.  

Complaint is made of another instruction for giving 
undue prominence to certain facts. This also was an 
instruction relating to the issue bearing upon the return 
of the property, and stated to the jury that it should con
sider all the testimony bearing on that issue, the written 
offer to deliver, the request to withdraw the offer, Will
iams remaining in possession of the property, selling and 
disposing of the same, his ability to return the identical 
property, and all surrounding facts and circumstances as 
shown by the evidence. We do not think the instruction 
was objectionable on the grounds stated. It fairly col
lated the principal matters in evidence relating to that 
issue and also cautioned the jury to consider all other 
facts and circumstances in evidence bearing thereon.  

The court failed to mark certain instructions which 
went to the jury "given," and to mark others "refused." 
Section 54, chapter 19, Compiled Statutes, requires that
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instructions shall be marked "given" or "refused," as 

the case may be, on their margin; and by section 56 of the 

same chapter it is provided that a neglect or refusal on 

the part of the court to perform. any duty enjoined by the 
preceding sections shall be error and a sufficient cause 

for the reversal of the judgment. But it was certainly 

not intended by the legislature to require a reversal for 

harmless error, and it has been held that in order to 

preserve the matter for review exception must be spe

cially taken on that ground. (Omaha &- Florence Land & 

Trust Co. v. Hansen, 32 Neb., 449.) In the case before us 

special exceptions were taken, but in this form: "De

fendants severally except to the giving of this instruction 

and also to the refusal of the court to indorse hereon the 

word 'given,' or some equivalent word." This exception 

was taken by noting it on the instruction itself. By the 

general exception to the giving of the instruction the 

defendants themselves supplied the neglect of the court.  

The only possible object of the statute was to have each 

instruction show on its face that it was either given or 

refused, and an express exception written on the instrue

tion to the giving thereof sufficiently shows that it was 

given.  
It is disclosed by affidavits in support of the motion for 

a new trial that both in the opening statement, and. in 

the argument of the case, counsel for the plaintiff stated 

to the jury that the sureties sued were indemnified and 

would not have to pay the judgment. It is claimed that 

this was misconduct on the part of counsel for which a 

new trial should have been granted. It is admitted that in 

the opening statement counsel did state that he expected 

to prove such a fact. Counsel are given the right by 

statute in the opening statement to briefly state the evi

dence which they expect to adduce. On the trial evi

dence of that character was offered but was excluded.  

We must assume that the offer was made in good faith, 
and so, far as the opening statement was concerned coun

sel was guilty of nothing more than a mistake as to the
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admissibility of evidence. It further appears that no 
objection was made to this language at that time. When 
the statement was repeated during the closing argument 
it appears that the court interposed and warned the jury 
not to consider the remark, and counsel immediately de
sisted from that line of argument. This cured the error.  

We find no error in the record prejudicial to the plain
tiffs in error.  

AFFIRMED.  

HARRISON, J., not sitting.  

HERBERT M. BRONSON V. MCCORMICK HARVESTING 
MACHINE COMPANY.  

FILED SEPTEMBER 22, 1897. No. 7427.  

1. Guaranty: RELEASE OF GUARANTOR. A creditor who, by his volun
tary act parts with security for the debt, thereby, to the extent of 
the value of such security, releases a surety or guarantor.  

2. - : - . Case distinguished from that of mere forbearance 
to sue.  

ERROR from the district court of Boone county. Tried 
below before THOMPSON, J. Reversed.  

J. A. Price, for plaintiff in error.  

Pratt -Barkley, contra.  

IRVINE, C.  

The McCormick Harvesting Machine Company sued 
Bronson on a written guaranty of payment of a promis
sory note for $50 made by F. J. Francisco and two others 
to the plaintiff. The defendant answered that the note 
was given in part consideration for the sale of a harvest
ing machine, and that the following was a copy thereof:
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"$50.00. ALBION, NEB., July 19, 1893.  

"I (or we) promise to pay to the McCormick Harvesting 

Machine Company, a corporation organized and existing 

under the laws of the state of Illinois, and having its 

chief office and place of business in the city of Chicago, 

county of Cook, state of Illinois, or order, at Albion, Neb., 

fifty dollars, with interest at seven per cent per annum 

from date until due; ten per cent per annum thereafter 

until paid. The express condition of the sale and pur

chase of the harvester and binder machine for which this 

note is given is such that the title, ownership, or posses

sion does not pass from the said McCormick Harvesting 

Machine Company until this note and interest are paid in 

full; and the said McCormick Harvesting Machine Com

pany have full power to declare this note due and take 

possession of the said harvester and binder machine 

whenever they deem themselves insecure, even before the 

maturity of this note, and sell the same at public or pri

vate sale without notice. The proceeds (after the ex

penses and interest are paid) to be applied upon this 

note, and any balance then unpaid shall in consideration 

of the use and rent of said property be a valid and sub

sisting claim against the vendee." 

Defendant further answered that after the note became 

due the defendant requested the plaintiff to foreclose the 

contract of sale, but the plaintiff neglected to do so, and 

instead thereof brought an action at law against the 

makers of the note, recovered judgment thereon, and 

caused an execution to be issued and levied upon the 

harvester in question as the property of the makers of 

the note; that said makers each filed an inventory of 

their personal property in the court from which the exe

cution was issued, and thereupon by order of the plain

tiff's attorney the officer released the levy; that the har

vester was then worth more than the amount due on the 

note. A general demurrer to this answer was sustained, 

and the defendant refusing to plead over, judgment was 

rendered against him.
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We think the court erred in sustaining the demurrer.  
By the contract set forth in the answer the plaintiff re
tained the title to the harvester with the right to repos
sess itself thereof. In other words, the sale was condi
tional, title being reserved in the vendor as security for 
the payment of the purchase price. We are not called 
upon to express any opinion as to whether in such case 
the bringing of an action or the obtaining of judgment 
upon the note would constitute a waiver of the condition 
and operate to pass title to the vendee. Whether or not 
it would have that effect, there can be no doubt that caus
ing an execution on such a judgment to be levied on the 
property sold, as that of the vendee, would estop the 
plaintiff from thereafter asserting that title had not 
passed. Furthermore, the allegations of the answer are 
of a voluntary release of the levy. While it may be 
inferable that the inventories filed by the vendees were 
for the purpose of claiming their exemptions, it does not 
appear that the release of the levy was compelled by proceedings upon those inventories. On the other hand, 
it is charged that the release was voluntary by direction 
of plaintiff's attorney.  

In cases of suretyship and guaranty if the creditor by 
his own act parts with collateral security the surety or 
guarantor is pro tanto discharged. (Burr v. Boyer, 2 Neb., 265; Bell v. Paul, 35 Neb., 240.) It is unnecessary to cite 
cases from other courts. They are legion. The reason 
of the rule is that a surety or guarantor on paying the debt becomes subrogated to any securities which the cred
itor may hold; that this right is traced through the cred
itor and extends only to the rights which the creditor had 
at the time the surety or guarantor paid the debt. The 
surety is entitled to have securities held by the creditor 
preserved so that they may be made applicable to the 
satisfaction of the debt. The case is very different from 
those cited by defendant in error, where it is held that 
mere non-action by the creditor does not release a surety, 
although securities in the meantime become impaired or
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rights are lost. An application of that rule may be 
found in the case of Eickhoff v. Eikenbary, 52 Neb., 332, 
just decided. This, on the other hand, is a case of the 
creditors, performing an affirmative act which has the 
effect of releasing the surety. The judgment of the 
district court is reversed and the cause remanded with 
directions to overrule the demurrer, and for further pro
ceedings according to law.  

REVERSED AND REMANDED.  

HARRISON, J., not sitting.  

CARLTON D. HIUTCHINSON ET AL., APPELLANTS, V. CITY OF 

OMAHA ET AL., APPELLEES.  

FILED SEPTEMBER 22, 1897. No. 7306.  

1. Municipal Corporations: GRADING STREETS: ASSESSMENTS. The char
ter of metropolitan cities, as it existed in 1890, granted to the 
mayor and council power to grade "any street," or part of street, 
one-half the expense to be paid from the general fund and one
half by local assessment upon property abutting, or adjacent, and 
specially benefited. When owners of abuLting property represent
ing three-fifths of the frontage petitioned therefor, the mayor and 
council were required to grade, and in that case the whole expense 
was defrayed by local assessment on abutting property. Held, 
That under the latter provision two or more streets could not be 
united in a single improvement and the total expense distributed 
against the property abutting on all.  

2. - : - : ASSESSMENTS. Where power to make an improve
ment is derived from a petition of property owners the work must 
be done according to the petition in order to found a local assess
ment to pay therefor.  

3. - : - . The provision of a charter that no court 
shall entertain a complaint that the party was authorized to make, 
and did not make, to the board of equalization has no application 
where the tax complained of is void.  

4. - : BOARD OF EQUALIZATION. A board of equalization must be 
and remain in session ready to hear complaints during the hours 
advertised for its meeting.



NEBRASKA REPORTS. [Vo. 52

Hutchinson v. City of Omaha.  

5. - : TAXES: ESTOPPEL. A taxpayer is not estopped from resist
ing a tax because he has suffered the work to proceed before com
plaining, when in so doing he was not guilty of laches.  

6. - : INVALID TAXES: REMEDY: COURTs. The levying of a tax is 
not a judicial act and the court cannot impose, as a condition of 
relief against a void tax, the payment of such tax as would be 
lawful, where new proceedings and a different basis of assessment 
are necessary to ascertain what tax is lawful.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. Reversed. Decree for 
plaintiffs.  

John P. Breen, for appellantsi.  

W. J. Connell and Lee S. Estelle, contra.  

IRVINE, C.  

This was an action by Carlton D. Hutchinson and sev
eral others, on behalf of themselves and others similarly 
situated, the purpose of which was to obtain an injune
tion restraining the defendant city from collecting cer
tain local assessments. The district court found for the 
defendants and dismissed the case. Plaintiffs appeal.  
There is in the city of Omaha an addition known as 
"Walnut Hill," laid out in rectangular blocks, and trav
ersed from east to west by George, Nicholas, and Nelson 
streets, and from north to south by Rebecca, Bird, Eureka, 
Dale, and Dewey streets and Institute boulevard. It 
appears that in 1890 property owners in Walnut Hill 
filed a petition with the city council whereby they asked 
that the streets above named within said addition "be 
graded to the present established grade of said streets, 
as soon as practicable, and without expense to the city." 
The charter provision then applicable is embraced in 
section 69 of an act incorporating metropolitan cities 
(Session Laws, 1887, ch. 10), as amended by Session Laws, 
1889, ch. 13, sec. 14. By this section the mayor and 
council are given power "to open, * * * grade, 
* * * or otherwise improve, * * * in any man-
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ner they may deem proper, any street, avenue, or alley 
within the limits of the city, * * * and to defray 
the costs and expense of such improvements or any of 
them, the mayor and council of such city shall have power 
and authority to levy and collect special taxes and assess
ments upon the lots and pieces of ground adjacent to or 
abutting upon the street, avenue, alley, or sidewalk, thus 
in whole or in part opened, * * * graded, * * * 

or otherwise improved or repaired, or which may be spe
cially benefited by any of said improvements." By said 
section it is further provided that one-half of the expense 
of bringing the streets to the established grade shall be 
paid out of the general fund of the city, but further that 
"whenever the owners of the lots abutting upon any street 
or alley or part there&f, within said city representing 
three-fifths of the feet front abutting on such part of 
street or alley desired to be graded shall petition the 
council to grade such street or alley, or part thereof, 
without charge to the city, the mayor and council shall 
order the grading done and assess the cost thereof against 
the property abutting upon such street or alley or such 
part thereof so graded." It was under this last provision 
that the petition was designed to operate. In pursuance 
of the regular course in such matters the petition was 
referred to the city engineer, who certified that each of 
the streets except Rebecca street and Institute boulevard 
was represented on the petition by the-requisite signa
tures of abutting property owners. An ordinance was 
then passed declaring the necessity of grading each of 
the streets named except Institute boulevard. There was 
an appraisement of damages and the council then passed 
an ordinance ordering the grading of all the streets ex
cept Rebecca street and Institute boulevard. It seems 
that there was at the time no grade established for some 
of the streets named and the council, after these proceed
ings, established a grade. A contract was then let for 
the work and the streets named in the last ordinance were 

graded. From the scheme there were, however, omitted
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Rebecca street and Institute boulevard, which were in
cluded in the original petition, and this for the reason 
that the petition did not receive the signatures of the 
owners of three-fifths of the frontage upon those streets.  
The next step was to change the grade of at least one 
street, to-wit, George street, and the work was done ac
cording to the changed grade. When the work was com
pleted a notice was published of a meeting of the council 
as a board of equalization to equalize the assessment 
therefor. The council held, or pretended to hold, a ses
sion as a board of equalization and adopted a scheme of 
taxation whereby the total cost of grading the seven 
streets was ascertained, this divided by the total frontage 
of all the streets graded, and an assessment made pei 
front foot of all the property abutting on the streets 
graded. It is this assessment of which the plaintiffs 
complain.  

It will be observed that the scheme of the petition was 
a joint grading of all nine streets; that the city, instead 
of following the petition, treated it in the first operations 
as a petition for nine different improvements and as suffi
cient only with regard to seven; that the work was not 
carried out in accordance with the petition by grading 
"to the present established grade," but some streets were 

graded according to grades thereafter established, and 
one, at least, was graded to a new grade, the change 
beifig made after the petition was filed. Then the city 
abandoned its theory of each street constituting a sepa
rate improvement and treated the seven streets graded as 
a single improvement, distributing the cost among all 
the abutting property owners on the seven streets and 
not charging against those on each street simply the cost 
of grading that street.  

We think this tax was in its inception, in its ground
work, and throughout, absolutely void. It is familiar law 
that in order to sustain an assessment of this character 
the record must show affirmatively a compliance with all 
Slie conditions essential to the valid exercise of the taxing
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power. (Smith v. City of Onaha, 49 Neb., 883.) It is no 
less familiar that statutes authorizing the exercise of such 

power are to be strictly construed. Expressing his indi
vidual opinion only, the writer will say that he believes 
that such grants of power hold out temptations and 
opportunities for the confiscation of property to such an 
extent that the protection of property rights demands 
that they should receive the very strictest construction, 
and that the courts should be insistent that the proceed
ings should be of the utmost regularity. Recurring to 
the charter, we find the grant of power is to grade "any 
street." This is followed by express permission to grade 
a part of the street. There is no express authority to join 
several streets in a single improvement and to charge 

upon the owners of land abutting upon one the expense 
of grading another. Nor do we think that we have any 
right to imply such authority from the language of the 

charter. That such a measure would in some instances 
be more economical and of actual advantage to property 
owners is wholly aside from the question. That was a 
matter for the legislature to determine, and such a power 
cannot be sustained by the courts, merely from motives 
of expediency, in the absence of legislative authority.  
The petition was joint and the owners of lots abutting on 
different streets joined indiscriminately therein. It was 
the manifest purpose of the petition that the work should 
be carried on as a joint improvement of the nine strdets.  
It was therefore insufficient to confer power upon the city 
to proceed under the so-called three-fifths clause,whereby 
the total expense of grading is charged upon abutting 
property, and the city had no right to sever the petition 

and treat it as a petition for nine distinct improvements; 
much less to return partially to the original scheme, and 
after carrying out the improvement of seven streets alone, 
for the purposes of assessment treat those seven as a sin
gle improvement. This was not in accordance either with 

the original petition or the earlier proceedings under 

which the work was done. (Baker v. Ashland, 50 N. H.;
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27; A-rnold v. City of Cambridge, 106 Mass., 352; Weckler v.  
City of Chicago, 61 Ill., 142; Mayall v. City of St. Paul, 30 
Minn., 294.) Moreover, in order to justify a local assess
ment which derives its authority as in this case solely 
from a petition of property owners, it is clearly necessary 
that the work should be done in accordance with the peti
tion. Were it proper to unite the nine streets in one peti
tion, the city lost its power to assess the whole expense 
against the abutting property by omitting two streets of 
the nine from the improvement and by grading others to 
grades not then established as the petition required.  

It is contended by the city that the plaintiffs cannot be 
heard in this proceeding because by another clause of said 
8ection 69 it is provided that "no court shall entertain 
any complaint that the party was authorized to make and 
did not make to the city council sitting as a board of 
equalization, * * * nor any complaint that does not 
go to the ground-work, equity, and justice of the tax." 
The writer is very firmly of the opinion that the legisla
ture is without power to prevent the courts from granting 
any relief which the circumstances of the case mayrender 
necessary. But without passing on the, provision quoted 
in its whole scope, it is sufficient to say that it is now set
tled by a long line of decisions that no such provision is 
applicable to a void tax. At most it can only relate to 
such taxes as are irregular merely. (Touzalin v. City of 
Omaha, 25 Neb., 817; Bellevue Improvement Co. v. Village 
of Bellevue, 39 Neb., 876; Morris v. Merrill, 44 Neb., 423.) 
This tax was void. The petition which was necessary to 
authorize it was insufficient, and the tax was assessed 
for the purpose of paying for work different from that 
contemplated in the petition. Furthermore the record 
discloses that there never was a sitting of the board of 
equalization in any proper sense of the term. The no
tice was that the council would sit as a board of 
equalization at the office of the city clerk on the 4th day 
of December, 1891, from 9 A. M. to 5 P. M. About the 
first hour named a majority of the members of the council
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appeared at the place designated and appointed a chair
man. They one by one drifted away, and an entry was 
made that a recess had been taken subject to the call of 
the chairman. The chairman himself remained for the 
purpose of receiving written protests, but the board was 
not there to hear them. Some days thereafter, without 
any new notice, the chairman, by casual meetings on the 
streets, called - the board together and the session was 

resumed and the scheme of assessment agreed upon.  

Such a proceeding cannot be tolerated. Property owners 

are entitled to have the board in session during the hours 

advertised, and when they do not in fact sit they cannot 

conceal their dereliction under the subterfuge of a recess 

and a subsequent meeting without notice.  
It is also claimed that the plaintiffs are estopped 

because they did not proceed until after the work was 

completed. It is only in cases of laches that the plaintiffs 
are estopped by permitting the work to progress. The 
fact that the work was progressing was not notice to 
these plaintiffs that the city did not intend to proceed 
therewith according to the petition, and some of them 
had no actual knowledge of the fact. Moreover, the city 
had a general power to grade the streets, assessing one
half the cost against the abutting and adjacent property 
and that specially benefited. As it had that power, it is 
difficult to see how the plaintiffs could have prevented 
the performance of the work.  

The plaintiffs offer in their petition to pay such a tax 
as is just and lawful, and the defendant insists that in 
any event they should be required as a, condition of relief 
to pay one-half the expense of the grading, it being within 
the general power of the city to perform the work and 

assess one-half the cost against them. But we cannot in 

this action impose such a condition. The levying of 
assessments is not a judicial act. The cost of the work 

under the general power must be defrayed by ascertaining 

the cost of grading each street separately and assessing 
one-half thereof against not only the abutting property
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but the adjacent property and that specially benefited; 
and it goes almost without saying that it must be con
fined to property specially benefited. (Smith v. City of 
Omaha, supra.) The assessment must be on an entirely 
different basis from that pursued, and is a matter for the 
mayor and council and not for the court. The plaintiffs 
are entitled to a decree in accordance with the prayer of 
their petition, perpetually enjoining the collection of the 
tax of which they complain, and such a decree will be 
entered in this court.  

JUDGMENT ACCORDINGLY.  
HARRISON, J., not sitting.  

HERMAN F. GRANGER V. STATE OF NEBRASKA.  

FILED OCTOBER 6, 1897. No. 9364.  

1. Statutes: EXPEDIENOY. A statute will not be declared Invalid 
merely because the court may deem the provisions thereof un
wise or inexpedient.  

2. TITLE AND SUBJECT. Chapter 77, Laws. 1895 (Criminal Code, sec.  
117a), embraces but one subject of legislation, and the same is 
with sufficient clearness expressed in the title.  

3. - : CATTLE STEALING. Said act is complete in itself, was not 
intended to, and did not, amend either sections 114, 119, or 120 
of the Criminal Code. Its purpose was to create an independent 
substantive crime, and provide a penalty therefor.  

ERROR to the district court for Sheridan county. Tried 
below before KINKAID, J. Affirmed.  

R. C. Noleman, for plaintiff in error.  

C. J. Smyth, Attorney General, and Ed;P. Smith, Deputy 
Attorney General, for the state.  

PosT, C. J.  
This was a prosecution for stealing a cow. The princi

pal ground urged for a reversal is that the act of the leg
islature of 1895, under which the defendant was con-
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victed, is unconstitutional and void. The act in question 
is chapter 77, Laws, 1895 (Criminal Code, sec. 117a), and 
reads as follows: 

"An act to punish cattle stealing and to punish persons 
receiving or buying stolen cattle, and to punish all 
persons harboring or concealing cattle thieves.  

"Be it Enacted by the Legislature of the State of Nebraska: 
"Section 1. If any person shall steal any cow, steer, bull, 

or calf, of any value, or if any person shall receive or buy 
any cow, steer, bull, or calf, that shall have been stolen, 
knowing the same to have been stolen, with intent by 
such receiving or buying to defraud the owner, * * * 
or if any person shall conceal any cow, steer, bull, or calf, 
knowing the same to have been stolen, every such person 
so offending shall be imprisoned in the penitentiary not 
more than ten, nor less than one year." 

It is suggested in the brief that this "act is a vicious 
one, and possesses no point whereby it impresses the 
court to uphold it." We cannot yield assent to the prop
osition; nevertheless, if it be true that the law is not a 
wise one, it is no reason why the courts should declare it 
invalid. The argument made by counsel against the 
statute under consideration would have been more ap
propriate were it addressed to the lawmaking body, as 
the constitution has not conferred upon this court the 
power to repeal laws, but the authority to interpret and 
enforce them in proper cases.  

It is insisted that the aet referred to is repugnant to 
section 11, article 3, of the constitution, which declares 
that."no bill shall contain more than one subject, and the 
same shall be clearly expressed in its title." The object 
of the law is single. The act makes the stealing of cattle 
a crime and provides a penalty for the same. All the 
provisions of the law are germane to the subject of leg
islation,-cattle stealing. Whether there is any merit 
in the suggestion that there is nothing in the title to the 
act to warrant the provision in the body. of the law mak
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ing it a crime to conceal any cow, knowing the same to 
have been stolen, it is unnecessary to determine, since the 
defendant has not been convicted of that offense. The 
act under consideration is not amendatory of sections 
114, 119, and 120 of the Criminal Code, but it defines a 
new crime and prescribes a penalty therefor. (State v.  
Arnold, 31 Neb., 75; Broun v. State, 33 Neb., 354; 34 Neb., 
448.) 

Lastly, it is urged that this prosecution was under a 
special law, and the information is defective, for the 
reason it failed to mention said statute. The only answer 
which need be made to this contention is that the act of 
1895 is not a special law, but is general in its scope and 
purpose, hence it was not required to be pleaded and 
proven. The judgment is 

AFFIRMED.  

GRETNA STATE BANK V. JOHN GRABOW.  

. FILED OCTOBER 6, 1897. No. 7461.  

1. Review: SUFFICIENcY OF EVIDENCE: MOTION FOR NEW TRIAL. An 

objection that the findings and judgment are not sustained by the 
evidence will not be considered in this court where the record does 
not disclose that a motion for a new trial was presented to the 
trial court and its ruling obtained thereon. Following Losure v.  
Miller, 45 Neb., 465.  

ERROR from the district court of Sarpy county. Tried 
below before KEYSOR, J. Affired.  

J. J. O'Connor, for plaintiff in error.  

Janus Hassett, contra.  

POST, C. J.  

The Gretna State Bank was sued in the district court 
of Sarpy county for the recovery of $90 with interest 
thereon from March 20, 1890. The plaintiff, John
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Grabow, alleged that he had deposited with said bank, 
to be paid to Owen Ward, the sum aforesaid; that Ward 
had refused to receive said money and that the bank had 
refused to return said money on Grabow's demand. A 
jury was waived and the cause was tried to the court.  
There was a judgment against the bank for the sum of 
$96.85 and costs. A reversal of this judgment is sought 
by the bank by its petition in error.  

The record contains only the following recitations with 
reference to the action of the trial court in respect to the 
motion for a new trial: "This case came on for hearing 
on the motion [of] the defendant for a new trial herein, 
and being advised in the premises the court overrules 
the said motion of plaintiff for a judgment on the find
ings of the court." It does not appear from this recita
tion that the motion for a new trial has ever been passed 
upon, and moreover there is preserved no exception to 
whatever ruling was made. As the trial was to the court, 
a jury having been waived, the admissibility of the evi
dence received cannot be considered; and on the record 
there remains but one question, and that is, the suffi
ciency of the proofs to sustain the findings of the trial 

.court. This we cannot consider for the reason that plain
tiff in error has obtained no ruling on his motion for a 
new trial. (Losure v. Miller, 45 Neb., 465.) The judgment 
of the district court is therefore 

AFFIRMED.  

JAMES KELLY V. NEBRASKA ExPOSITION ASSOCIATION.  

FILED OCTOBER 6, 1897. No. 7412.  

1. Subscriptions: PLEADING: STATE FAIR: BOARD OF AGRICULTURE. In 
an action by an association on a subscription in its favor which 
stated that it was made for the purpose of securing the state fair 

to be located at a designated place, a general denial did not put 
In issue the corporate existence of the State Board of Agriculture, 
the body by which such location was fixed.
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2. IssuEs. Held, Further, that the answer did not pre
sent an issue of any illegality of the subscription as being for the 
purpose of aiding in improperly influencing the decision of the 
State Board of Agriculture in designating the place for holding a 
fair.  

ERROR from the district court of Lancaster county.  
Tried below before HALL, J. Affirmed.  

Joseph Wurzburg and Wooley & Gibson, for plaintiff in 
error.  

A. G. Greenlee, contra.  

HARRISON, J.  

The defendant in error commenced this action in the 
district court of Lancaster county to recover of plaintiff 
in error the sum of $100 with accrued interest, alleged 
to be due by reason of a subscription in its favor by 
plaintiff in error in the principal sum stated, to aid it in 
securing the state fair to be located and held at or near 
the city of Lincoln. The petition was as follows: "The 
plaintiff alleges that it is a corporation duly organized 
and existing under and by virtue of the laws of the state 
of Nebraska, and having its principal place of business 
in Lincoln, in said state; that on the 27th day. of Decem
ber, 1889, the defendant executed and delivered to this 
plaintiff for its use and benefit a certain agreement, a 
copy whereof is as follows: 

"'COPY OF AGREEMENT.  

" 'LINCOLN, NEB., Dec. 27, 1889.  
"'We, the undersigned, hereby agree to pay the sum 

set opposite our names for the purpose of securing the 
state fair located at Lincoln for the ensuing five years, 
and agreed to pay the same on or before March 1, 1890, to 
the secretary of the Nebraska Exposition Association. In 
case the state fair is not located at Lincoln this subscrip
tion to be void.  
James Kelly ............................. $100 00'
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That upon the strength of said subscription, and rely
ing thereon, the plaintiff made a proposition to the au
thorities having in charge the matter of the location of 
the state fair for the ensuing five years, which was ac
cepted, and the said state fair was located at the city of 
Lincoln for the years 1890 to 1894, inclusive, and that the 
plaintiff, relying upon said subscription, upon the faith 
thereof complied with its proposition and expended large 
sums of money therein. That this defendant has failed, 
neglected, and refused to pay the said subscription or 
any part thereof, although the said fair was located at 
the said city of Lincoln on and prior to the 1st day of 
March, 1890, and the defendant was called upon to pay 
the same. There is now due upon the subscription $100 
with interest from the 1st day of March, 1890. Where
fore the plaintiff prays judgment against said defendant 
for $100 with interest from the first day of March, 1890, 
and costs of suit." The answer was a general denial of 
the allegations of the petition except an admission that 
the plaintiff in error signed the agreement of subscrip
tion. A jury was waived. The parties entered into a 
stipulation of the facts and the cause was submitted.  
The court determined the issues in favor of the associa
tion and rendered judgment in its favor for the sum 
claimed. The unsuccessful party presents the case here 
for review.  

The questions argued are that the State Board of Ag
riculture had no corporate existence, and that if it had, 
the subscription to assist in having it locate the fair at 
the particular place indicated in the agreement was void, 
being in the nature of a. bribe to, or an improper influence 
exercised on, the will or choice of the board clothed witli 
the power of choosing the location for holding the fair.  
Passing over the question of whether it is competent in 
this, a suit to which it is not a party, to attack the cor
porate existence of the State Board of Agriculture, it 
seems clear that it was not placed in issue by a general 
denial which would not have put in issue the corporate,
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existence of the Nebraska Exposition Association, the 
complainant in the action. (Herron v. Cole, 25 Neb., 692; 
Dietrichs v. Lincoln & N. W. R. Co., 13 Neb., 43; Zunkle v.  
Cunningham, 10 Neb., 162; National Life Ins. Co. v. Rob
inson, 8 Neb., 452.) 

In regard to the second point it will not be presumed 
that the amount subscribed was to) be used in the nature 
of a bribe or to improperly influence the State Board of 
Agriculture, or any member thereof, in any part of the 
proceedings, either preliminary or final, attendant upon 
the selection of a location for the state. fair. No such 
issue was tendered by the answer, a general denial, nor 
was there anything in the stipulated statement of the 
facts to warrant or support a finding that the amount 
subscribed was for a use such as is suggested by the ar
gument on behalf of plaintiff in error, or that the fair 
was by reason of this subscription directed by the State 
Board to be held at any other than the proper and best 
place for the public interests or convenience and welfare 
of any and all concerned, hence this point is not well 
taken. (Harris v. Roberts, 12 Neb., 631.) No available 
error having been assigned or prescribed, the judgment 
of the district court must be 

AFFIRMED.  

CATHERINE REULAND V. SAMUEL WAUGH, EXECUTOR.  

FILED OCTOBER 6, 1897. No. 7405.  

1. Review: CONFLTCTING EVIDENCE. If the evidence is conflicting, a 
finding or decree thereon will be affirmed unless clearly wrong.  

2. Executions: APPRAISEMENT. It Is the duty of an officer making a 
sale of real estate under execution or order of sale to deposit in the 
office of the clerk of the court from which the writ Issued a copy 
of the appraisement of the property and other papers as required 
by section 4914 of the Code of Civil Procedure, and such duty must 
be performed prior to the advertisement of the sale. (Burkett v.  
Clark, 46 Neb., 466.)
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ERROR from the district court of Cass county. Tried 

below before CHAPmAN, J. Reversed.  

Byron Clark and 0. A. Rawls, for plaintiff in error.  

A. N. Sullivan, contra.  

HARRISON, J.  

This case is presented to this court by proceedings in 

error to obtain a review of an order of the district court 

of Cass county confirming a sale of real estate under 

execution. The sale was made August 27, 1894, and 

October of the same year, on motion of attorney for 

defendant in error for confirmation of the sale, it was 

ordered that cause be shown by November 7th why the 

sale should not be confirmed.  
In the journal entry of the further proceedings appears 

the following: "And now, on this 8th day of November, 

this cause came on to, be heard upon motion of plaintiff 

for the confirmation of the sale heretofore made of lots 16, 

17, and 19 in section 7, township 12 N. of range 14 E. of 

6th P. M., in Cass county, Nebraska, and no exception to 

said sale being on file in this court, and the proceedings 

appearing in all respects to be regular, said sale is ordered 

confirmed and the same is approved. Thereupon comes 

Byron Clark, attorney for defendant, and at his request is 

given leave to file exceptions to said sale and affidavits in 

support thereof, and plaintiff is given a reasonable time 

in which to file counter-affidavits." The motion filed for 

plaintiff in error contained the following statement show

ing its purpose: "Now comes Catherine Reuland, defend

ant, and moves the court to set aside the confirmation of 

sale in the above entitled cause for the following reasons, 

and to vacate said sale." The journal entry of what sub

sequently transpired leads us to believe that the trial 

court considered the validity and regularity of the sale as 

drawn into question under the motion. It reads as follows: 

"And now, on this twenty-seventh day of November, this
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cause came up to be heard upon the exceptions herein 
filed and the affidavits in support thereof and the counter
affidavits and arguments of counsel, and the court being 
well and fully advised in the premises, finds in favor of 
the plaintiff. The court further finds that the said sale 
Was based upon a valid judgment and valid writ, and 
that the proceedings in all respects have been regular 
and according to law. The court further finds that the 
lands included in said sale, or any part thereof, are 
not the- homestead of the defendant. It is therefore 
ordered, considered, adjudged, and decreed that said 
sale be and the same is hereby approved, and the sheriff 
is hereby ordered to execute and deliver to the plaintiff 
and purchaser herein, John Black, a good and sufficient 
deed, and is further ordered to place the said John 
Black in possession of said premises and to remove the 
said defendant therefrom." We are thus particular 
in regard to this matter because there was some con
tention between counsel in the argument with reference 
to the scope of the motion and hearing, one asserting 
that it was to set aside the confirmation, and the- other 
that it also involved an attack on the sale. It is true 
that an order of confirmation had been made, but the 
trial judge, without a formal order to such effect, so 
far as the record discloses, seems to have opened the 
whole matter for examination and adjudication, and by 
this view we will be governed in our consideration of the 
points presented.  

It was one of the grounds of the motion that the real 
estate sold was the homestead of the plaintiff in error 
and not subject to sale under execution. Whether the 
property was in fact a homestead was the subject of con
flicting evidence in form of affidavits and was determined 
in the negative by the trial judge, and the finding having 
_uffiOnut of the evidence in its support will not be dis
turbed.  

Another ground of the motion was that "no true certi
fied copy of the appraisement was filed with the clerk of
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the court at the time and in the manner provided for by 
law." And still another, "that said property did not sell 

for two-thirds of its appraised value." 

The property sold was described as follows: "Lots 16, 

17, and 19 in section 7, township 12 N. of range, 14 E. of 

6th P. M., in Cass county, Nebraska." On July 19, 1894, 
there was filed with the clerk of the district court a 

copy of the appraisal of the lots, on which was indorsed 

the following: "I hereby certify that this is a true copy 

of the original appraisement and all the indorsements 

thereon. J. C. Eikenbary, Sheriff, by Harvey Hollo

way, Deputy, Cass county, Neb." In the body of this 

document there were these statements: "Lot 16, $200.00; 

lot 17, $600.00; lot 19, $50.00. Gross value of lands and 

tenements, $850.00. Report of liens waived by John 
Black." We will state here that on the back of the execu

tion there was written, "(Cert. liens waived by Black.)" 

There were no deductions of liens, and $850 was given as 

the appraised value of the real estate. The date of this 

paper was July 7, 1894. This was the sole evidence of the 

substance of the appraisal which appeared in the record 

as it was filed in this court December 13, 1894. On June 

2, 1896, there was filed for defendant in error a, request to 

be allowed to supply certain stated matters which it was 

suggested had been omitted therefrom, one being the orig

inal appraisement and what purports to be a report of the 

county treasurer of taxes against the property sold under 

the execution, delinquent, and liens thereon. The defend

ant in error was allowed to file the papers tendered, and 

in what purported to be a reproduction of the original 

appraisement were these statements: 
"Lot (16) ............................ $200 00 
Lot (17) ............................. 600 00 
Lot (19) .............................. 50 00 

Gross value of said land and tenements. ... $850 00 
Taxes as per county treasurer's certificate. . 62 30 

Which deducted from the gross value of 
said real estate...................... $787 70 

(Report of liens waived by John Black.)
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Which we appraise as the real value in money of the 
interests of Katherine Reuland in said lands and tene
ments." 

On the margin or bottom of the page was written, 
"Copy of appraisement filed with clerk." On this paper, 
so far as disclosed by its copy, the clerk had not placed 
a filing mark or date. The certificate of the clerk in
dorsed on the copy states that it is "a true copy of the 
original appraisement returned in said cause as appeared 
of record in my office," from which we take it that the 
original appraisal in this case, as is the practice, was re
turned with and at the time of the return of the execution 
after the completion of the sale, and the paper which was 
placed on file with the clerk before the sale, and which 
purported to be a copy of the appraisal, was not a copy, 
in that it contained no reference to any lien for taxes and 
its deduction from the gross value of the real estate; 
hence did not convey correct information of the appraisal.  

Section 491d of the Code of Civil Procedure is as fol
lows: "The officer holding such appraisement shall forth
with deposit a copy thereof, including his application to 
the officers enumerated in section three of this act, and 
their official certificates as in said section provided, in 
the office of the clerk of the court from which such execu
tion issued, and shall immediately advertise and sell said 
real estate, lands and tenements agreeably to the provi
sions of this act, but in no case shall he sell any such real 
estate, lands or tenements for less than two-thirds the 
appraised value of the interest of the person, persons or 
corporation against whom the, execution was issued, 
unless it appear from the appraisement under this act 
that the liens and incumbrances thereon equal or exceed 
its real value in money." 

In the opinion in the case of Burkett v. Clark, 46 Neb., 
466, it was stated of this and other sections of the Code 
on the same subject: "It will thus be seen that the officer 
holding an execution for the sale of real estate has not 
authority to advertise the same for sale until he has levied
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upon it, caused it to be appraised, and deposited in the 

office of the clerk from which the execution in his hands 

was issued a copy of the appraisement made by him 

and the two freeholders, together with the application 

in writing for liens made by him to the clerk of the dis

trict court, the county treasurer, and the register of deeds, 
and the certificates which such officers furnished him in 

pursuance of said application. * * * The object of 

this statute in requiring an officer to deposit in the office 

of the clerk of the court from which the execution issued, 
before advertising the sale, a copy of the appraisement 

made, a copy of his application for liens, and the certifi

cates of liens made by the clerk of the district court, 

register of deeds, and the county treasurer, is to afford 

the execution defendant and plaintiff an opportunity to 

know at what value the property has been appraised and 

to examine and ascertain what liens have been certified 

as existing against the property, and, if a mistake has 

been made, to afford them time and opportunity to make 

application to the court to which the execution is return

able for an order vacating the appraisement before the 

sale occurs. Generally this can only be done before the 

sale, since the sheriff and the freeholders in making the 

appraisement act judicially, and objections that the value 

put on the property is too high or too low must be made 

and filed in the case with a motion to vacate the appraise

ment before the sale occurs. (Vought v. Foxworthy, 38 

Neb., 790.)" 
As there was no copy of the appraisal on file with the 

clerk prior to the time the sale was advertised or made, 

it was ineffective. If it could be claimed that the docu

ment filed with the clerk was a true copy of the appraise

ment, then the property did not sell for two-thirds of the 

appraised value, for separately neither of the lots sold 

for two-thirds of the amount for which it was appraised 

in the copy of appraisal filed with the clerk prior to the 

sale, nor combining the bids did they amount to two

thirds of the aggregate of the sums of appraisal.
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There were some other matters in regard to the report 
of the county treasurer, when it came into the record, its 
date which appeared to be the same as the date of the 
sale, the absence from the record of any application to 
the treasurer or certificate of liens, and other points to 
which we deem it unnecessary to make any extended 
reference. Their discussion at this time would not ma
terially assist in a disposition of the case, and further
more they have in the main, if not wholly, been brought 
into the case since it was removed to this court. The 
order of confirmation must be vacated and held for 
naught, and the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

SUNDAY CREEK COAL COMPiNY V. S. H. BURNHAM ET AL.  

FILED OCTOBER 6. 1897. No. 7406.  

1. Insolvency: FRAUDULENT CONVEYANCES: KNOWLEDGE BY CREDITOB 
OF DEBTOR'S FRAUDULENT INTENT. A failing debtor may pay a 
pre-existing indebtedness by sale and conveyance of property to 
the creditor of a value not materially or appreciably greater than 
the amount of the debt, if the transaction is bona /'de on the part 
of the creditor; and the validity of the sale will not be affected by 
the existence of a fraudulent intent of the vendor of which the 
purchaser has knowledge in regard to the claims of the other cred
Itors, provided he does not participate in such intent.  

2. Instructions: REVIEW WITHOUT BILL OF EXcEPTIONS. If errors are 
assigned of a trial court's refusal to give requested instructions, 
and to determine the force of such assignments would necessitate 
an examination of the evidence introduced at the trial, the bill 
of exceptions containing the evidence having been quashed, the 
evidence is not before this court, the errors, if any, do not af
firmatively appear, and the assignments may be overruled.  

3. Fraudulent Conveyances: KNOWLEDGE OF FRAUDULENT INTENT.  
The opinion in the case of Bollman v. IAcas, 22 Neb., 796, insomuch 
as it applied the following rule: "To avoid a sale upon the ground 
that it is fraudulent as to creditors, the purchaser must have 
knowledge of the fraudulent purpose of the seller or have notice
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of such facts tending to show a fraudulent purpose as would put 
a man of ordinary prudence on inquiry," to a transaction of sale 
by a failing debtor to one of its creditors in payment of the pre
existing debt,-disapproved.  

ERROR from the district court of Lancaster county.  
Tred below before STRODE, J. Affirmed.  

The opinion contains a statement of the case.  

Cornish & Lamb and A. S. Tibbets, for plaintiff in error: 

A purchaser of goods from a debtor, knowing or charge
able with notice of the debtor's fraudulent intent, is not 
a purchaser in good faith, and such a, sale is void as to 
creditors. (Bollman v. Lucas, 22 Neb., 813; Temple v. Smith, 
13 Neb., 513; Jones v. Lorce, 37 Neb., 816; Beidler v. Crane, 
22 Ill. App., 538.) 

A purchaser's knowledge of the seller's intent to de
fraud creditors need not be positive information or notice 
of such fact, but may be inferred from knowledge of facts 
sufficient to raise such suspicions as to put him, as a rea
sonably prudent man, on inquiry in relation thereto.  
(Rindskopf v. Myers, 57 N. W. Rep. [Wis.], 967; Grimes v.  
Shaffer, 41 Neb., 112; Burggren v. Reid, 39 Neb., 645; 
Stephens v. Rogenstein, 89 Ala.,. 561.) 

Sawyer, Snell & Frost, contra: 

The knowledge, or notice that would lead to knowledge, 
of a creditor who accepts property from his debtor in 
satisfaction of a pre-existing debt, that the debtor makes 
the transfer with the intent to defraud other creditors, 
does not invalidate the transfer where the creditor does 
not participate in the fraudulent purpose of his debtor.  
(Bleiler v. Moore, 69 N. W. Rep. [Wis.], 164; Smith v.  
Whitfield, 2 S. W. Rep. [Tex.], 822; Shelley v. Boothe, 73 
Mo., 74; Rice v. Wood, 33 S. W. Rep. [Ark.], 637; Gray v.  
St. John, 35 Ill., 222; Kohn v. Clement, 12 N. W. Rep. [Ia.], 
551; Chase v. Walters, 28 Ia., 469.) 

The case of Bollman v. Lucas, 22 Neb., 796, cited by
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plaintiff in error, does not control. (Jones v. Lorce, 37 
Neb., 816; Grosshans v. Gold, 49 Neb., 599; Pollock v. Meyer, 
96 Ala., 176; Bamberger v. Schoolfield, 160 U. S., 149; 
Smith v. Craft, 123 U. S., 436.) 

HARRISON, J.  

It appears herein, from the allegations of the petition 
filed, that the plaintiff recovered a judgment in the dis
trict court of Lancaster county against Gorham F. Betts 
and William H. Weaver, partners in business under the 
name and style of Betts & Weaver, for a sum stated in 
the petition; that such proceedings were had to collect 
said judgment, that the defendants appeared in court and 
made answers as garnishees in regard to property, etc., 
of the firm of Betts & Weaver in their possession or 
under their control, which answers were to the plaintiff 
unsatisfactory, and this suit was instituted for it, the 
further allegations of the petition being as follows: 
"That at the time said garnishment summons was served 
upon said defendants and each of them, and at the time 
said answers were made, said defendants were posses
sors of and had under their control personal property, 
money, rights in action, real estate, leases, good-will of 
the firm of Betts & Weaver and creditors of the said Betts 
& Weaver, and coal, wood, notes and accounts of the said 
Betts & Weaver of the value in excess of the amount of 
plaintiff's said judgment, and that the said defendants 
were then and are now owing and indebted to the said 
Betts & Weaver in the sum of money in excess of said 
judgment, to-wit, in the sum of $2,500, and said defend
ants were in possession of said property and credits, 
choses in action at the time said summons in garnishment 
was served upon said defendants and each of them, and 
acquired said possession and held the same in fraud of 
the rights of the creditors of Betts & Weaver and of this 
plaintiff herein, done on the part of Betts & Weaver and 
on the part of the defendants for the purpose of hinder
ing, delaying, and defrauding the creditors of Betts &

[V\,ot. 52



VOL. 52] SEPTEMBER TERM, 1897. 367 

Sunday Creek Coal Co. v. Burnham.  

Weaver." The answer of defendants contained an admis
sion of their appearance in court in obedience to a sum
mons in garnishment proceedings, and that they an
swered that they had neither property nor credits of the 
firm of Betts & Weaver in their possession or under their 
control. The further answer was a general denial of the 
other allegations of the petition. A trial of the issues 
resulted in a verdict and judgment favorable to defend
ants. The plaintiff asks a review in this court of the 
proceedings during the trial.  

The bill of exceptions containing a transcript of the 
evidence adduced during the trial was, on motion in this 
court, having such purpose in view, quashed; hence the 
evidence is not before us for consideration in connection 
with any of the alleged errors. The transaction between 
the defendants and the firm of Betts & Weaver, to the 
extent we can gather its nature from the pleadings in 
the action, was a sale, by a debtor to a creditor, of prop
erty, the consideration moving to the debtor being the 
extinguishment of his pre-existing indebtedness to the 
purchaser, and which sale was attacked by the plaintiff 
as fraudulent and void as to the rights of plaintiff and 
other creditors of the firm.  

The trial court in its charge to the jury statedthat if 
the sale was made with the intent on the part of the firm 
of Betts & Weaver to defraud creditors, that such intent 
existed would not render the sale void unless the intent 
was shared by or participated in by the creditor to whom 
the sale was made. To each paragraph of the charge 
in which the foregoing proposition was embodied, the 
plaintiff duly excepted and made a separate assignment 
of error. For the plaintiff there were prepared and pre
sented several instructions in which was set forth that if 
it appeared that the debtor in making the sale had a 

fraudulent intent in reference to the rights of creditors 
other than the one to whom the sale was made, and the 
latter had notice or knew of such intent, or had notice of 

facts which tended to show a fraudulent purpose suffi-
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cient to put a person of ordinary prudence on inquiry, 
then the sale was invalid as to the rights of other cred
itors. These the court refused to read in the charge to 
the jury, and its action in regard to these requests is 
presented here by proper assignments of error.  

It is well established in this state that a debtor in fail
ing circumstances may prefer any one or several of his 
creditors to the exclusion of others, if the transaction 
from which such preference results be bona fide. (Costello 
v. Chamberlain, 36 Neb., 45.) It has also been decided that "A mortgage taken by a creditor to secure a pre-existing 
debt will not be held void merely because the creditor, 
when he took the mortgage, had notice of an intent upon 
the part of the mortgagor to hinder, delay, or defraud his 
creditors. In order to avoid such mortgage the creditor 
must have participated in such intent." (Jones v. Loree, 
37 Neb., 816; see, also, Grosshans v. Gold, 49 Neb., 599.) 
The question arises: Is the foregoing rule applicable to 
a transaction of sale between an insolvent or failing 
debtor and one of his creditors, whereby, in extinguish
ment of the debt due from the former to the latter, property of the former is sold and transferred to the latter, 
resulting in his preference as a creditor? The general 
rule doubtless is that where property is sold with a 
fraudulent intent, and the purchaser has knowledge of 
the intent or of sufficient facts to put a person of ordinary 
prudence upon inquiry, the sale is a fraudulent one. But 
it might be said that there is an exception to this of 
which the case at bar furnishes an example,-where the 
:ale is made in payment of a pre-existing debt due the 
purchaser. A direct purchaser is a stranger, or volun
teer, with no pre-existing reason for his purchase, while 
the creditor has a motive other than the direct purchase 
of the property,-that of obtaining payment of that which 
is due him, which right the law accords him, and not
withstanding his grantor or vendor may have a fraudu
lent purpose in making the sale to the knowledge of the 
creditor purchaser, the latter is not. a party to it and
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charged with its consequences unless he participates 
in it.  

The case of Bleiler v. Moore, 69 N. W. Rep. [Wis,.], 164, 
was one in which a son in embarrassed circumstances 
was indebted to his father and in payment of the indebt

edness conveyed his real estate and personal property to 
the father. Other creditors of the son procured execu
tions to be levied on the personal property as belonging 
to the son. In an action of replevin by the father to re
cover possession of the property levied, the issue pre
sented was whether the sale to him by the son was fraud
ulent and void as against the son's creditors. In the 
opinion appears the following: "The appellant complains 
that the trial court, in substance, instructed the jury 

'that a sale made by a vendor with the intent to hinder, 
delay, and defraud his creditors is void, if the vendee has 
knowledge of facts and circumstances such as should put 
a prudent man upon inquiry, by which he might find out 
the fraudulent purpose.' This is alleged to be error. But 
this really states the rule applicable to a sale made by an 
insolvent debtor to a stranger with substantial accuracy.  
The stranger is bound at least to refrain from knowingly 
obstructing the rights of creditors. But the case is dif
ferent where a creditor in good faith takes the property 
of his debtor in payment of his honest debt. He is no 
mere volunteer or stranger. He is restricted merely to 
honesty. He may not purposely obstruct other creditors 
of his debtor, even to come by his own. But it is no fraud 
upon the other creditors, although he may know or be
lieve that the debtor is giving his debt a preference for the 
purpose of avoiding the payment of other debts, and that 
other creditors will thereby fail to realize their claims, 
provided, always, the purpose of the vendee is, bona fide 
the realization of his debt, and he does not participate in 
the fraudulent purpose of his debtor; for, in order to 
avoid such a sale, both parties must participate in the 
fraudulent design. (Gage v. lhesebro, 49 Wis., 486, 5 N.  
W. Rep., 881; Plow Co. v. Hantliorn, 71 Wis., 529, 37 

28
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N. W. Rep., 825; Erdall v. Atwood, 79 Wis., 1, 47 N. W.  
Rep., 1124; Bannister v. Phelps, 81 Wis., 256, 51 N. W.  
Rep., 417; Barr v. Church, 82 Wis., 382, 52 N. W. Rep., 
591.) David v. Birchard, 53 Wis., 492, 10 N. W. Rep., 
557, which decides that 'Where a mortgage is given to 
secure an honest debt, but with an intent to hinder, 
delay, or in any way put off the creditors of the mort
gagor, it is void if the mortgagee had knowledge of 
such intent; and this knowledge need not be actual, but 
may be inferred from the knowledge of the mortgagee of 
facts and circumstances sufficient to raise such suspicions 
as should put him on inquiry,'-is entirely out of har
mony with the decisions of this court, both before and 
since, and is not to be followed as an authority upon this 
question. Mere knowledge of the corrupt sentiment in 
the mind of his debtor, not shared by him, does not de
prive the honest creditor of the right to accept the prof
fered payment or security of his just claim." 

The case of Shelley v. Boothe, 73 Mo., .74, 39 Am Rep.  
481, is in point. It was observed in the opinion: "The 
third instruction is as follows: 'If Woy and Smith in 
making the conveyance of the goods in suit intended to 
delay J. W. Wood & Co., their creditors, and if the plain
tiff either by himself or his agent present at the sale was 
aware of such intent, then you will find for the defend
ant.' There is a class of cases to which the doctrine 
asserted in the instruction applies; as, if one knowing of 
judgment and execution against another goes and pur
chases his goods in order to defeat the execution, or if one 
knowing that a debtor is selling his property to hinder, 
delay, or avoid the payment of his debts, buys it and pays 
the full value of it, thereby enabling the debtor to carry 
out his fraudulent design, such sales will be adjudged 
fraudulent because the purchaser becomes a participant 
in the iniquitous purpose of the debtor. But cases of this 
kind should not be confounded with those which only 
amount to giving a preference of one creditor over 
another. A debtor may give a preference to a particular
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creditor or set of creditors by a direct payment or assign

ment, if he does so in payment of his or their just demands 
and not as a mere screen to secure the property to himself.  

The pendency of another creditor's suit is immaterial and 
the transaction is valid though done to defeat that cred

itor's claim. (Kuykendall v. McDonald, 15 Mo., 416; Mur

ray v. Cason, 15 Mo., 415; State v. Benoist, 37 Mo., 500; 

Bump, Fraudulent Conveyances, 350, 351; Potter v. Mc

Dowell, 31 Mo., 74.) The right of a debtor to prefer one 

creditor over another necessarily implies the right of such 

creditor to accept such preference. While the effect of 

such preference must, to the extent that it is made, neces

sarily be to defer or to hinder or delay other creditors, the 

mere knowledge of the preferred creditor that such will 

be its effect, and the debtor intended it should have that 

effect, will not be sufficient to avoid the transaction as to 

a creditor not 'preferred. But if in such case it further 

appears from the circumstances attending the transaction 

that the preferred creditor was not acting from an 

honest purpose to secure the payment of his own debt, but 

from a desire to aid the debtor in defeating other cred

itors, or in covering up his property, or in giving him a 

secret interest therein, or in locking it up in any way for 

the debtor's own use and benefit, he will not be protected, 
and the sale would be fraudulent as to other creditors, 
because in such cases the fraud of the debtor becomes 

the fraud of the preferred creditor because of his par

ticipancy therein." (See, also, Smith v. Whitfield, 2 S. W.  

Rep. [Tex.], 822; Rice v. Wood, 33 S. W. Rep. [Ark.], 637; 
Kohn v. Clement, 12 N. W. Rep. [Ia.], 551; Bump, Fraudu

lent Conveyances [4th ed.], see. 170, p. 196; 8 Am. & Eng.  

Ency. of Law, p. 855; Pollock v. Meyer, 11 So. Rep.. [Ala.], 
386; Bamberger v. Schoolfield, 160 U. S., 149; Cook v. Thorn

ton, 20 So. Rep. [Ala.], 14; Seiler v. Wale, 29 S. W. Rep.  

[Ky.], 338.  
The general rule in regard to sales by a failing debtor 

with a fraudulent intent to parties not creditors was an

nounced and enforced by this court in the cases of Tootle
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v. Dunn, decision reported in 6 Neb., 99; Savage v. Hazard, 
11 INeb, 323; Temple v. Smith, 13 Neb., 513; and in Boll
man v. Lucas, 22 Neb., 796, cited herein for plaintiff, the 
same rule was held applicable to a transaction of sale be
tween a debtor and creditor wherein the property was 
conveyed in payment of the debt. Great respect and 
weight are due to the decision of the able and learned 
judge who wrote the opinion in the case to which we have 
last referred, but we feel forced to the conclusion that the 
best reasons and the precedents are opposed to the appli
cation of the rule under discussion therein made, and to 
such extent the opinion in that case must be disapproved.  
We will further state that the decision in Bollman v. Lucas 
was right on the ground that the value of the property 
conveyed was largely in excess of the amount of the debt 
which constituted the consideration for its transfer to the 
creditor. it is stated in the opinion: "It is quite impos
sible to arrive at the value of the goods and accounts from 
the evidence, but it may be assumed that the evidence 
tends to fix it at nearly twice the amount stated as the 
consideration of the bill of sale." 

It follows from the foregoing views that the rule em
bodied in the charge of the trial court was the correct one 
and that the rule as stated in the instructions tendered 
and refused was not so; hence there was no error in 
giving the former and refusing to give the latter.  

There were other assignments of error in relation to the 
trial court's refusal to read certain instructions prepared 
and requested for plaintiff, but to determine whether such 
action as to either of them was erroneous would neces
sarily involve an examination of the evidence. As it is 
not properly before us this cannot be done and the as
signments must fail. The judgment of the district court is

AFFIRMED.
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JOHN W. PERCIVAL,WATER COMMISSIONER OF THE CITY 

OF LINCOLN, APPELLANT, v. AuSTIN H. WEIR, MAYOR, 

ET AL., APPELLEES.  

FILED OCTODER 6, 1897. No. 7411.  

Municipal Corporations: WATER COMMISSIONER: REMOVAL OF Ex.

PLOYES. The water commissioner of the city of Lincoln has not 

the power to remove a subordinate employe in the water depart

ment of the city, or to make appointments to fill vacancies oc

curring therein.  

APPEAL from the district court of Lancaster county.  

Heard below before HALL, J. Affirmed.  

E. H. Wooley and W. S. Hamilton, for appellant.  

N. G. Abbott, contra.  

NORVAL, J.  

John W. Percival was elected water commissioner for 

the city of Lincoln at the general election held in said city 

on April 3, 1894, duly qualified and entered upon the dis

charge of the duties of his office. On May 6, 1894, he ap

pointed one P. W. Worthington as fireman for a certain 

station of the water-works department of the city, known 

as the Antelope or Rice station, and pursuant to such 

appointment Worthington entered upon the discharge of 

his duties and continued therein until the 9th day of said 

month, when he was removed from his position by the 

defemant Wier, the mayor of the city, who at the same 

time appointed the defendant A. L. Quay to said position 

of fireman. This action was instituted by Percival in 

the court below in 1894 to restrain the removal of Worth

ington from said position and to prevent the installation 

of Quay therein. From a decree dismissing the action, 

plaintiff appeals.  
The sole question presented is whether at the time this 

action was instituted in the court below authority or
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power was lodged in the water commissioner to appoint 
employes in the water department of the city of Lincoln.  
Section 13, article 1, chapter 13a, Compiled Statutes, 1893, 
provides for the election of a water commissioner. Section 
89 of the same article, as it existed in 1.887, after enumer
ating his duties and powers, declared that "said water 
commissioner shall perform such other duties as may be 
required of him by ordinance, and upon his recommenda
tion the mayor and council may employ such laborers and 
clerks as it may appear necessary." But so much of said 
clause as reserved to the water commissioner the right to 
recommend persons for employment in his department 
was taken away by the legislature in 1889. (Compiled 
Statutes, 1889, ch. 13a, art. 1, sec. 89.) When this suit was 
brought no authority to appoint subordinate employes 
was conferred by statute upon the water commissioner, 
nor did there exist any legislative enactment fixing the 
number of employes in the water department.  

The following are the only provisions contained in the 
Municipal Code of the City of Lincoln, 1889, which have 
any bearing upon the question: 

"Section 202. The mayor shall appoint such number of 
employes in the fire and water departments of the city as 
the council may provide by ordinance or resolution.  

"Section 203. Such number of clerks and assistants as 
the council shall authorize by ordinance or resolution may 
be appointed by the mayor to assist the various city offi
cers; Provided, That such persons only may be appointed 
as shall be recommended by the respective officers and be 
satisfactory to a majority of the council.  

"Section 315. The water commissioner, under the direc
tion of the mayor and council, shall have control and 
management of the water-works system of the city.  

"Section 319. Subject only to the direction of the mayor 
and council, the water commissioner shall have control of 
all engineers, firemen, tappers, and other employes of the 
water department, and they shall obey his orders.  

"Section 321. The water commissioner shall not pur-
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chase any material for the use of, or employ any laborers 

in his department except upon the authority of the coun

cil or water committee thereof, unless it be repairs in case 

of emergency." 
No authority is contained in any of the foregoing pro

visions for the appointment of employes in the water de

partment by the head of that department, although the 

water commissioner, under the direction of the mayor and 

council, has control of the water-works system of the city 

and the employes in his department. They are required 

to obey his orders, but the power to remove any of them 

or to appoint others in their places does not devolve upon 

him. Whether such authority exist in the mayor alone, 
or is vested solely in the mayor and city council, it is un

necessary to determine, inasmuch as the appointment of 

Worthington being illegal, this action cannot be main

tained, irrespective of whether the appointment of Quay 

by the mayor was legal or not. It is obvious that section 

203 of the Municipal Code, quoted above, has no applica

tion to employes in the fire and water departments of the 

city. That section has no reference to the employes in 

either of said departments, but applies to clerks and as

sistants in the other branches of the city government.  

The conclusion reached by the trial court was right and 

its judgment is 
AFFIRMED.  

WARREN REMA V. STATE OF NEBRASKA.  

FILED OCTOBER 6, 1897. No. 9091.  

1. Indictment and Information: TIME OF COMMISSION OF OFFENSE: 

LARCENY. Under section 412 of the Criminal Code, an indictment 

or information is not rendered fatally defective "for omitting to 

state the time at which the offense was committed, in any case 

where time is not of the essence of the offense, nor for stating the 

time imperfectly." 

2. -: -: -. An information for larceny is not to be
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quashed because it alleges that the offense was committed "on 
or about" a certain date.  

3. -: .-. -. An information which avers that the de
fendant "unlawfully and feloniously did steal, take, and drive 
away one cow" sufficiently charges that the taking was with the 
felonious intent to permanently deprive the owner of his prop
erty.  

4. Justice of the Peace: JURISDICTION. The jurisdiction of a justice 
of the peace is co-extensive with the territorial limits of his county, and a judgment rendered by him in a precinct thereof 
other than the one for which he is elected is not void on that account. Jones v. Church of the Holy Trinity, 15 Neb., 81, followed.  

5. Instructions: EXCEPTIONS. An instruction will not be reviewed unless the record affirmatively discloses that an exception was taken thereto in the trial court.  
6. Larceny: EVIDENCE. When the owner of stolen chattels, or the person from whose immediate possession the same were taken, is examined as a witness, his testimony that he did not consent to the removal of the property is indispensable to a conviction for larceny.  

7. - : - . Evidence held to sustain the verdict.  

ERROR to the district court for Keith county. Tried 
below before GRIMES, J. Affirmed.  

The facts are stated in the opinion.  

A. F. Parsons, for plaintiff in error: 

The motion to quash the information should have been 
sustained for the reason that the alleged offense is not 
therein charged to have been conmitted on a day certain.  
(Mau-zau-nu-ne-kah v. United States, 1 Pin. [Wis.], 124.) 

The plea in abatement should have been sustained be
cause the transcript shows that the justice of the peace 
before whom the complaint was made, and who issued 
the warrant, was a justice of the peace in and for Lin
coln county, and he was acting in Keith county. (Crimi
nal Code, sec. 260; State v. Shropshire, 4 Neb., 413.) 

The demurrer to the information should have been sus
tained for the reason that no felonious intent was alleged 
therein, while proof of such intent was necessary to make
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out the offense charged. (Criminal Code, sec. 442; Thomp
son v. People, 4 Neb., 528; Mead v. State, 25 Neb., 447; 
Waidley v. State, 34 Neb., 251; Cobb v. State, 40 Neb., 545.) 

Mere conversion is not larceny. (Turner v. O'Brien, 5 
Neb., 542.) 

In a prosecution for larceny, proof of the nonconsent 
of the owner, by the best evidence, is indispensable to a 
conviction. (Perry v. State, 44 Neb., 416; Bubster v. State, 
33 Neb., 663.) 

C. J. Smytlh, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state.  

NORVAL, J.  

This was a prosecution, for the crime of larceny, in 
the district court of Keith county. The information un
der which the a.cecused was convicted charged that he, 
on or about the 15th day of February, 1896, in the county 
of Keith, "unlawfully and feloniously did steal, take, and 
drive away one cow, color red, branded 0 (circle) on left 
hip, and branded 0 (circle) on left loin," and of the value 
of $25, the personal property of the Equitable Farm and 
Stock Improvement Co. of Nebraska, limited, a Nebraska 
corporation. The jury found the defendant guilty, and 
from a judgment which imposed a sentence to imprison
ment for the term of twelve months in the state peniten
tiary, he prosecutes error proceedings.  

A motion to quash the information was denied, and this 
ruling is the first ground urged for a reversal. It is 
insisted that this motion should have been sustained be
cause the offense is not alleged in the information to have 
been committed on a day certain, but "on or about" a 
specified date. The information is not defective for the 
reason suggested. If, in a prosecution for larceny, it is 
important that it be alleged in the information the exact 
date the offense occurred, there is no escaping the con
elusion that the state is required to prove the transa-ction 
took place at the identical time averred, else the prose-
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cution must fail. On the other hand, if such proof is not 
indispensable to a conviction of such crime, it logically 
follows that the allegation in the information as to the 
time the crime was committed is immaterial, and such 
information is not defective if it omits to state the time 
definitely and with precision. This court has held in a 
prosecution for rape that it is not necessary to establish 
the commission of the offense on the identical date named 
in the information, but that a conviction may be had if it 
be shown that the crime was committed on any day not 
so remote that the statute of limitations would be a bar.  
Yeoman v. State, 21 Neb., 171; Palin v. State, 38 Neb., 862.  
The same doctrine obtains in all prosecutions where the 
time at which an offense was committed is not esential; 
and the crime of larceny is embraced within this class.  
In a prosecution like the one at bar a variance between 
the proofs and the averments in the information as to the 
time of the commission of the crime is immaterial, since 
the date the act was done is not a part of the description 
of the offense. It is only where time enters into the 
nature, or is made a part of the description, of an offense 
that the information must specifically aver the date of 
the transaction charged, for section 412 of the Criminal 
Code declares that no indictment (infoimation) shall be 
deemed invalid or defective "for omitting to state the 
time at which the offense was committed, in any case 
where time is not of the essence of the offense, nor for 
stating the time imperfectly." Under the foregoing sec
tion this information is sufficient, notwithstanding it 
charges the crime as having occurred "on or about" a 
specific date. (State v. Fry, 67 Ia., 475; Chandler v. State, 
6 So. Rep. [Fla.], 768; State v. Howard, 10 S. E. Rep. [S.  
Car.], 831; Vowells v. Commonwealth, 84 Ky., 52; Pruitt v.  
State, 11 S. W. Rep. [Ark.], 822; State v. Peters, 107 N.  
Car., 876; Arrington v. Commonwealth, 12 S. E. Rep. [Va.], 
224; State v. Thompson, 10 Mont., 549; State v. McCarthy, 
10 So. Rep. [La.], 673; United States v. Coirad, 59 Fed.  
Rep., 458; Fleming v. State, 36 N. E. Rep. [Ind.], 154.)
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It is also insisted that the trial court erred in not quash
ing the information because it fails to charge that the 
property was taken with felonious intent to convert the 
same to the use of the defendant without the consent of 
the owner thereof. There is no force in the position.  
The averment in the information is that the defendant 
"unlawfully and feloniously did steal, take, and drive 
away" the cow in question. This is the usual form of 
the charge in an information for larceny, substantially 
follows the language in the statute, and discloses that 
the animal was stolen with felonious intent of the ac
cused to permanently deprive the owner thereof without 
his consent. The decisions of this, court cited on page 5 
of the brief of the defendant are not in point here. They 
hold that any definition of larceny is faulty which omits 
to state the element of felonious intent Such intent 
is specifically charged in this information. The forego
ing disposes of the objection argued in the brief that the 
court erred in overruling the demurrer to the informa
tion, since it raised the same question as the one just 
considered.  

Error is alleged in the overruling of the plea in abate
ment. It is argued that this plea should have been sus
tained because the transcript discloses that John H. Can
non, the justice of the peace before whom the complaint 
was made, and who issued the warrant in this case, was 
a justice of the peace in and for Lincoln county, and had 
no jurisdiction of the offense. A sufficient answer to 
this contention is that the plea in abatement specifically 
avers that said Oannon was a justice of the peace in and 
for West Ogallala precinct, Keith county, where he re
sided, and the demurrer to the plea admitted the truth 
thereof. Moreover, the transcript, in at least three places, 
specifically states that said J. H. Cannon was a justice of 
the peace of Keith county, and the same is not disputed 
by any other portion of the record, when properly con
strued, although a statement found in the complaint itself 
is relied upon to establish, in opposition to the allegation
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in the plea in abatement, that Mr. Cannon was a justice 
of the peace in and for Lincoln county, and acted in Keith 
county. The complaint is in part as follows: 

"Before John H. Cannon, a Justice of the Peace in and 
for Keith County.  

"THE STATE OF NEBRASKA, 
COUNTY OF KEITH.  

"THE STATE OF NEBRASKA 

V. For cattle stealing.  
WARREN REMA.  

"The complaint and information of Edward Richards, 
of Lincoln county, aforesaid, made in the state of Ne
braska, before John H. Cannon, a justice of the peace 
within and for said county. * * * " 

The words "of Lincoln county" are merely descriptive 
of the person who made the complaint, and should be 
treated as surplusage. It is very evident that the words 

"within and for said county," appearing in the body of 
the complaint, refer to the county mentioned in the cap

tion and in the venue, namely, Keith county, in the state 

of Nebraska. The objection is too technical and devoid 

of merit to require further comment.  
Another ground suggested why the plea in abatement.  

should have been sustained is that it is alleged therein 

that Mr. Cannon was a justice of the peace in and for 

West Ogallala precinct in Keith county, and that he 

exercised the functions of his office by receiving said 

complaint, and requiring the defendant to appear before 
such justice at his office in East Ogallala precinct in said 
county. It is claimed that the justice was without juris

diction to arraign the accused, or to accept his waiver of 
the statutory preliminary examination, and State v. Shrop

shire, 4 Neb., 411, is cited in support of the contention.  

In that case it was decided that it is the duty of a justice 

of the peace to hold his office in the precinct for which he 

is elected, and that mandamus would lie to compel him to 

do so, The question now under consideration was not
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then before the court, nor was it determined. The propo
sition was, however, involved and passed upon in Jones 
v. Church of the Holy Trinity, 15 Nob., 81, in which case it 

was decided that the jurisdiction of a justice of the peace 
is co-extensive with the territorial limits of the county, 
and that a. judgment rendered by him in a precinct 

thereof, other than the one for which he is elected or 
appointed, is not void for that reason. This is decisive 
of the point now before the court, and the plea in abate

mnent was properly denied.  
A reversal is asked because the court refused the de

fendant's fifth request to charge. Since the record fails 

to disclose that an exception wa.s taken by the defendant 

to such refusal, the action of the court in that regard can

not be reviewed here. (Unland v. Garton, 48 Neb., 203; 
Lotoe v. Vaughn, 48 Neb., 651.) 

Instructions 4, 5, 6, 7, 8, and 9, given by the court on 

its own motion, are complained of. They having been 
grouped in a single assignment in the motion for a new 
trial, cannot be reviewed for the reason the assignment 
is bad as to instruction No. 5, on account of no exception 

having been taken thereto in the court below. (Vcstern 

Union Telegraph Co. v. Wilhelm, 48 Neb., 913; Graham v.  

Frazier, 49 Neb., 90.) 
It is finally claimed that the verdict is without suffi

cient evidence to support it. First, because the owner
ship or identification of the cow alleged to have been 
stolen was not established. The only testimony adduced 
by the state upon that branch of the case was given by 
Henry Chestnut, the agent of the corporation stated in 

the information as being the owner of the cow, who 
identified the animal by her brands and ear marks. The 

argument is that this was insufficient evidence of owner

ship, inasmuch as no proof was made of the recording of 

the brand, and attention is challenged to section 16, chap

ter 51, Compiled Statutes, which provides that "In all 

suits in law, or in equity, or in any criminal proceedings, 
when the title to any stock is involved, the brand on any

VOL. 52] 381



NEBRASKA VEPORTS.

Rema v. State.  

animal shall be prima facie evidence of the ownership of 
the person whose brand it may be; Provided, That such 
brand has been duly recorded as provided by law." It will 
be observed that proof of the recording of a brand is made 
prima facie evidence of owership. But that is not the only 
evidence receivable in proof of such fact. Certainly the 
owner of a particular brand is competent to testify upon 
the subject, and may identify his animal by the brand 
thereon, even though such brand may never have been re
corded as provided by law. In the case at bar the cow in 
question was identified as belonging to the corporation, 
independent of the brand, by the marks on her ears. Sec
ondly, it is contended that the evidence is insufficient, for 
the alleged reason it is not shown that the consent or per
mission of the owner was not obtained to the taking of the 
animal. It is a well recognized doctrine that in a prose
cution like this the non-consent of the owner to the re
moval of the property alleged to have been stolen must 
be established by the best evidence attainable in order to 
justify a conviction. In case the owner of the stolen chat
tels, or the person from whose inmediate possession the 
same were taken, is examined as a witness, his testimony 
that he did not give permission to the removal of the 
property is necessary to convict. (Bubster v. State, 33 
Neb., 663; Perry v. State, 44 Neb., 414.) Applying this 
rule to the facts in the case in hand, are they sufficient to 
show that no consent was obtained to the taking of the 
property? If we are able to comprehend the effect and 
force of the testimony, the answer must be that there was 
an entire lack of consent, although no witness in express 
terms so stated at the trial. It is disclosed by the uncon
tradicted testimony of several persons that the cow 
charged to have been stolen, and many others belonging 
to the Equitable Farm and Stock Improvement Company, 
were at the time in the immediate and exclusive posses
sion and control of Edward Richards and Henry Chest
nut, the foreman and agent, respectively, of said corpora
tion; that on the day preceding the night of the alleged
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larceny both of them were apprised that some of the 
cattle of the corporation in their care were going to be 
stolen; that Chestnut and Richards, together with Sheriff 
Camp and one Harding, watched the pastures in which 
the cattle were kept the following night, and saw the de
fendant enter the pasture between ten and twelve o'clock 
of that night and with much haste drive therefrom the 
cow in dispute and several others; that they followed 
rapidly on horseback a distance of ten or twelve miles, 
and saw the defendant drive the cow into a ravine or 
"blow out," as called by some of the witnesses, and caught 
the accused in the very act of skinning the animal and 
thereupon arrested him for the theft. Thus it was 
shrown by the persons in whose immediate possession the 
property was that the same was taken without their au
thority, permission, or consent. We are convinced that 
the taking was felonious. The judgment is 

AFFIRMED.  

JOSEPH GARNEAU, JR., V. -OMAHA PRINTING COMPANY.  

FILED OCTOBER 6, 1897. No. 7443.  

1. Review: CONFLICTING EVIDENCE. A verdict upon conflicting evi
dence will not be disturbed upon review.  

2. Accounts: INTEREST. In the absenee of a contract upon the subject, 
unsettled accounts do not draw interest until six months after the 
date of the last item.  

3. Excessive Verdict: REAUTTITUR. Verdict held excessive and a re
mittitur required to be entered as a condition of affirmance for 
the correct amount.  

ERROR from the district court of Douglas county.  
Tried below before AMBROSE, J. Affirmied colditionally.  

Joel W. West, for plaintiff in error.

Charles Offutt, contra.
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NORVAL, J.  

The Omaha Printing Company brought two suits in the 
court below, each upon an itemized account, one against 
Joseph Garneau alone, for the sum of $581.26, and inter

est from August 21, 1891, and the other against Garneau 
and Nye, in the sum of $2,408.77, with interest thereon 

from January 1, 1891. There was no service of summons 
made upon Nye. Garneau answered by a general denial, 
and that the items sued for were furnished to the Topics 
Company, a corporation, and not to the defendant. By 

stipulation of the parties the two causes were consoli

dated for the purpose of trial. There was a verdict for 

plaintiff in each case, in one for $798.47, and in the other 

for $2,931.44. Judgments followed the verdicts.  
The assignments of error relied upon for reversal are 

that the evidence is insufficient to sustain the findings of 
the jury, and that the amounts of the verdicts are ex

cessive. The indebtedness was incurred in the publication 

of a paper in Omaha known as "Topics," between Feb
ruary 27, 1890, and February 21, 1891. As we understand 

it, there is no dispute that the merchandise and job print

ing were furnished as charged in the accounts, and it is 

expressly stated in the brief of defendant below that he 

is personally liable for the larger portion of the indebt

edness in controversy; but it is insisted that he is not lia

ble for the indebtedness incurred in the publication of the 

"Topics" from July 16, 1890, to November 15 of the same 

year, since the "Topics" was published by a corporation 
known as the "Topics Company," and that the indebted
ness during such period was contracted by it; hence the 
corporation alone is liable therefor. Mr. Garneau him

self testified on the trial that the business of the paper 

was conducted or run after the organization of the Topics 
Compauy precisely as before, without any change. More

over, it was not shown that said corporation ever pub
lished the paper, and there is evidence tending to show 

that Mr. Garneau directed the Omaha Printing Company
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to charge to himself the items named in the accounts, 

which was accordingly done. Furthermore, when the 

bills sued upon were presented to Mr. Garneau for pay

ment, he made no claim that he was not individually lia

ble, but his sole objection then was to the correctness of 

certain items in the accounts.  
Defendant contends that the smaller verdict is eleven 

cents too large, but, the amount being so trifling, he 

waives that error. He complains that the other verdict 

is excessive by the sum of $90.30. The principal sum in 

that case was $2,408.77, which, with interest thereon at 

seven per cent from May 14, 1891, six months after the 

date of the last item of the account, to February 5, 1894, 
the first day of the term at which the trial was had, 

makes the total amount due on that cause of action 

$2,868.21, or $63.23 less than the verdict returned. Plain

tiff below concedes in the brief that the verdict in one of 

the cases is excessive in the last named amount, if interest 

was allowable only from six months from the date of the 

last item, but it is urged that that is not the proper date 

from which to cast interest. By section 4, chapter 44, 

Compiled Statutes, it is provided that "unsettled accounts 

between parties shall bear interest after six months from 

the date of the last item thereof." The contention is that 

the accounts declared upon in these cases are not unset

tied within the meaning of the above provision of the 

statute; that an open account by one person against an

other is not within the purview of the statute, but that the 

legislature, by the use of the term "unsettled accounts," 

meant cases where each party has an account against the 

other and there has been no settlement between them, 
interest shall be computed after six months from the date 

of the last item. Accepting, without deciding the point, 

that this is the proper interpretation of the statute, yet 

the actions are upon "unsettled accounts," and the com

putation made by the jury of the amount due is wrong, 

since the accounts contain both items of credits and 

debits. That certainly constituted accounts between the 

29
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parties. Plaintiff below not only exhibited its own ac
counts, but those of its adversary as well. This court, 
in obedience to the express provision of the statute, has 
more than once decided that in the absence of a contract 
unsettled accounts do not draw interest until the expira
tion of six months from the date of the last item therein.  
(Deveraux v. Henry, 16 Neb., 55; Weston v. Brown, 30 Neb., 
609; Staker v. Begole, 34 Neb., 107.) 

Attention is called to the fact that in Beck v. Devcraux, 9 
Neb., 109, interest upon an open account was allowed 
from the end of each month in which the items were fur
nished. In that case there was disclosed an express 
agreement between the parties that the amount of an ac
count for a given month was payable at the end of such 
month. By virtue of such agreement the account for each 
month was an independent demand, and drew interest 
from the end of the month, the time it became due. In 
this case no agreement of that character is alleged, hence 
the statutory rule for the computation of interest on un
settled accounts controls.  

It is insisted the point was not urged in the court 
below that the verdicts were excessive. This contention 
is refuted by the record, which discloses that one of the 
grounds assigned in the motion for a new trial was that 
the verdicts were too large. This was the proper mode 
of raising the question.  

The judgment upon the smaller verdict is affirmled, and 
the plaintiff is required to file with the clerk of this court 
within forty days a remittitur from the larger verdict of 
the sum of $63.23 as of the date of such verdict, else the 
judgment rendered thereon will be reversed. In case the 
remittitur is so entered, the judgment on the larger ver
dict will be affirmed for $2,868.21.

JUDGMENT ACCORDINGLY.
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Anderson v. Beeman.  

NELs ANDERSON V. E. D. BEEMAN.  

FILED OCTOBER 6, 1897. No. 7456.  

1. Evidence: BOOKS: BILL OF EXCEPTIONS: REVIEW. In the district 
court there was a compliance with all the requirements of section 
346, Code of Civil Procedure, to entitle a book of original entry to 
be received in evidence, unless, perhaps, there might have been 
a failure to "show a continuous dealing with persons generally 
or several charges of items at different times against the other 
party in the same book." Held, That, as this showing must be 
by the book itself, the failure to make such book or its contents 
a part of the bill of exceptions renders it impossible to consider 
whether or not the district court erred in its holding that said 
book was admissible.  

2. Instructions: EXCEPTIONS: REVIEW. Where there was no exception 
to the giving of an instruction its correctness will not be con
sidered in this court.  

3. Review: SUFFICIENCY OF EVIDENCE: BILL OF EXCEPTIONS: OMIs

sLoNs. When a material part of the evidence has been omitted 
from the bill of exceptions, a judgment of the district court will 
not be reversed in this court because of an alleged lack of suf
cient evidence to sustain the verdict on which it was founded.  

ERROR from the district court of Cedar county. Tried 
below before NoRRis, J. Affirmed.  

A. M. Gooding, for plaintiff in error.  

Miller & Ready and Wilbur F. Bryant, contra.  

RYAN, C.  

In this case E. D. Beeman filed his petition in the dis
trict court of Cedar county, asking judgment against Nel
son Anderson in the sum of $115.03 for goods sold and in 
consideration of labor performed by the former upon re
quest of the latter. There was a judgment in favor of 
Beenian in the sum of $101.16 on a verdict in that amount.  
Anderson, as plaintiff in error, seeks the reversal of this 
judgment on the grounds which we shall now consider.  

It is first urged that the court erred in its instructions 
with reference to a matter of set-off pleaded in the answer,
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from which alleged error it resulted that the jury must 
have been confused rather than enlightened by the par
ticular instruction of which complaint is made. With 
respect to all criticisms presented in regard to instruc
tions it is sufficient to say that there was an exception 
noted as to none of them; hence these criticisms cannot 
be considered.  

It is insisted that there was error in admitting in evi
dence the book of original entry of the plaintiff in the dis
trict court. From the bill of exceptions it appears that 
due proof was made that a certain book was the original 
book of entries of the plaintiff in the district court, that 
the items therein shown were entered at or near the 
time of the several transactions referred to, and that the 
charges were just and true. As to whether the other pre
requisite to justify the admission of this book in evidence 
prescribed by section 346 of the Code of Civil Procedure 
existed we cannot determine, for neither the book itself 
nor a copy of its contents was attached to, or made a part 
of, the bill of exceptions. We must assume, therefore, 
that the book showed a continuous dealing with persons 
generally, or several items of charges at different times 
against plaintiff in error. As to whether, as claimed, an
other book was necessary to render admissible the book 
already received in evidence we cannot determine, for the 
reason that there was a failure to attach this book to, or 
make it a part of, the bill of exceptions in any way. With 
this book of original entries omitted, it is evident that 
there is such a defect in the bill of exceptions submitted 
that we cannot determine whether or not the verdict was 
sustained by sufficient evidence, for in the nature of the 
case this book must have been a very important factor in 
making proof of the claim of the defendant in error. As 
has already been shown, the recovery was of a less amount 
than that claimed in the petition in the district court, and 
as there appears no error on the record, the judgment of 
that court is 

AFFIRMED.
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Catron v. State.  

EDWIN E. CATRON V. STATE OF NEBRASKA.  

FILED OCTOBER 6, 1897. No. 9032.  

1. Continuance: ABSENT WITNESS: AFFIDAVIT: Amnssioxs. Where 

the adverse party admits that witnesses, if present, would testify 
as stated in an affidavit for a continuance, and the party present

ing such affidavit afterwards reads such statement in his affi

davit as evidence to the jury, there is presented no ground for a 

reversal of the final judgment of the trial court because of its 

refusal to grant the continuance asked.  

2. Criminal Law: SUBSTITUTION OF JURORS: REVIEW. After a jury 

had been selected and sworn, but before the trial had begun, one 

of the jurors in open court asked to be excused from serving be

cause of sickness in his family. In the presence of the accused, 
and without objection from him, his counsel consented that the 

juror's request might be granted, and accordingly he was ex

cused and another person served in his stead. Hcld, That these 

circumstances presented no sufficient grounds for the reversal of a 

judgment upon conviction of the accused.  

3. -: TRIAL: STATEMENT AS TO FACTS NOT IN EVIDENCE: IN

STRUCTIONS. Where a party has improperly stated to the jury a 

fact concerning which there is no evidence, he cannot, as a matter 

of right, demand that the trial court instruct the jury that im

proper or unjustifiable comments made by opposing counsel with 

reference to such facts must not be considered.  

4. . IMPROPER STATEMENTS OF COUNSEL: REVIEW.  

Where there was no objection made or exception taken to a rul

ing on an objection, in respect to alleged improplr statements of 

opposing counsel to the jury in the trial court, there can be no 

prejudicial error predicated in this court upon the impropriety 

of such statements.  

5. - : REASONABLE DOUBT. An instruction with reference to the 

definition of reasonable doubt, which follows the ruling of this 

court in Barney v. State, 49 Neb., 515, is approved.  

ERROR from the district court of Sheridan county.  

Tried below before KINKAID, S. Affirmed.  

R. C. Noleman, C. Patterson, W. W. Wood, and Sullivan & 

Gutterson, for plaintiff in error.  

C. J. Smyth, Attorney General, Ed P. Smith, Deputy Attor

ney General, C. E. Woods, and M. F. Harrington, for the 

state,
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RYAN, C.  

The plaintiff in error in this case was convicted of hav
ing stolen and feloniously driven from Sheridan county 
certain cattle of the alleged value of $189. From the 
judgment of the district court of said county on this ver
dict these proceedings have been prosecuted, whereby 
there have been presented for our consideration the ques
tions to which attention will now be directed.  

It is insisted that there was not sufficient evidence to 
sustain the verdict. In the brief of counsel this contention 
is directed particularly to the alleged insufficiency of the 
proof that the offense was committed in Sheridan county 
by driving the cattle therefrom. The theory that these 
cattle may have drifted of their own volition into another 
county had some support in the evidence, but we are sat
isfied that the jury was justified in finding that the taking 
was from Sheridan county. It is true that no one was 
able to testify to this fact as one within his own knowl
edge. It is, however, shown quite satisfactorily that 
these cattle were in Sheridan county when last seen by 
any one having charge over or an interest in them, and 
when their whereabouts are next disclosed these cattle 
were in possession of the plaintiff in error and another 
person outside of Sheridan county. At this time plaintiff 
in error, under an assumed name, was claiming to be the 
owner of the stolen property, and was making false and 
contradictory statements as to how he had become such 
owner and from whence with the stock he had come.  
While from the nature of the case the proof was circum
stantial in its character, it was none the less convincing 
in its effect, and the plaintiff in error should not be per
mitted to escape merely because for the commission of 
this crime he chose a time when no one could observe his 
movements.  

It is complained that applications for a continuance 
were overruled. In the affidavits submitted in support 
of the applications there were statements as to the facts
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which absent witnesses would, if present, swear to. The 

state offered to consent that these statements might be 

read as evidence and that the court should instruct that 

the statements were to be considered by the jury as 

though orally uttered by the proposed witnesses. The 

applications for a continuance were overruled and on 

behalf of the plaintiff in error the statements were read 

to the jury. There was no error in overruling the appli

cations for a continuance under the circumstances. (Fan

ton v. State, 50 Neb., 351.) 
It is urged that there was error in excusing a juror 

after the panel had been completed and the jury had been 

sworn but before the trial had begun. It is shown by 

the record that at this juncture the juror asked to be ex

cused because of sickness in his family, and counsel for 

plaintiff in error in his presence in open court consented 

to this request of the juror being granted. Thereupon a 

talesman was called into the jury box and sworn as a 

juryman and so served without objection. There has 

been pointed out no prejudicial error and we can con

jecture none with reference to completing the panel in the 

manner indicated under the circumstances disclosed.  

It is urged that there was error in the admission in evi

dence of a certified copy of a part of the records, of Cherry 

county as showing the brand of the owners of the stolen 

cattle because, as now claimed, there was no evidence 

that such brand was the brand of the parties indicated.  

There was abundant testimony that the spade and cross 

"T" was the design with which cattle were branded to 

show the ownership in question, and the certified copy of 

the said record disclosed these distinctive marks as they 

had been described by the witnesses. This sufficiently 

met the objection now urged.  

By affidavits in support of a motion for a new trial 

there were described various alleged irregularities in the 

course of the trial. One of these transactions is thus de

scribed by Mr. Sullivan in his affidavit, he being one of 

the attorneys for the accused: "Affliant in his argument
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of the cause to the jury referred to the fact that certain 
witnesses for the state had admitted that they had al
ready received a reward of $250 each for the arrest of 
the defendant, and were to receive certain other rewards 
if the defendant was convicted, and further called the at
tention of the jury to the fact that these same witnesses 
were now in the court room and had remained over Sun
day after the evidence was closed on Saturday, and were 
now anxiously awaiting the verdict, upon which de
pended their future reward; that Harrington, of the coun
sel for the state, in his closing argument for the state to 
the jury, referring to the argument of affiant, said, 'My 
friend has referred to the fact that these foreign witnesses 
have remained here,-has asked why they still remain.  
I'll tell him. It is because we thought some of the jury 
was, or might be, fixed by the defense, and that the jury 
would therefore fail to agree, and if so we propose to try 
this case again at once, and have kept these witnesses here 
for that purpose;' that affiant immediately objected to 
this statement and asked the court to instruct the jury 
that they should not consider the same, whereupon the 
court said the statement was improper, but did not in
1truct the jury not to consider the same." It is not to be 
questioned that the district court was correct in saying 
that the language of Mr. Harrington was improper, and 
the same criticism was applicable to some of the state
ments of Mr. Sullivan as described in his own affidavit.  
Under the circumstances the remarks with which the 
opinion in Stratton v. Dole, 45 Neb., 472, closed are not 
entirely inapplicable and uninstructive. The statements 
of Mr. Sullivan were with reference to the delay of wit
nesses in taking their departure from the place of trial.  
This delay was not shown by evidence, its existence as 
a physical fact was called to the attention of the jury by 
Mr. Sullivan himself. The statement of Mr. Harrington 
admitted that the witnesses were present and had re
mained over Sunday, and this fact was therefore estab
lished. The trial court should hardly be required to cau-
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tion the jury against an unwarrantable inference which 

they might draw from a fact improperly stated by the 

complaining party. As to the remainder of the remarks 

of Mr. Harrington, it had reference to an intention to take 
a defined course of conduct in a certain event. As to this 

it could have subserved no useful purpose to tell the jury 

that they should not consider this statement as having 

the weight of evidence. If the jurors resented the impu
tation contained in the remark of counsel, and evidenced 
that resentment by a verdict of acquittal, we cannot sie 

that this unwarranted course would be one of which the 

accused could complain. At any rate there was no ob

jection made or exception taken to the failure to do more 

than characterize the remarks of counsel as improper, 
hence under this head there was no available ground of 

error. (Gran v. Houston, 45 Neb., 813; Bankers Life Ass'u 

v. Lisco, 47 Neb., 340.) There were other statements of 

Mr. Harrington recited in the affidavit of Mr. Sullivan, 

but as there was no exception to the ruling or the failure 

to rule on the objection presented these objections are not 

now available.  
It was shown by affidavit that when the jurors were 

called into the court room for the purpose of being asked 
if they were not likely to agree, one of the jurors was not 

present for some time, and of this absence complaint is 

now made. There were conflicting affidavits with refer

ence to this matter, and the court must have coicluded 

that, as claimed, the missing juror was asleep when the 

others were called out of the jury room and that during 
his separation from the others this juror was by himself 
safely locked in the jury room. We cannot say, in view 

of the conclusion of the trial court with reference to mat

ters which, in part, must have occurred in the court 

room that the accused was prejudiced in his rights by 
the failure of the juror to come into the court room with 

his associates immediately upon being called.  

In the third instruction given by the court there was 

this language: "This defense of alibi is a legitimate de-
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fense, and if from a consideration of the evidence you 
should be convinced that the defendant was not in this 
county at the time when it is claimed the cattle in ques
tion were stolen, or if you entertain a reasonable doubt 
as to his whereabouts at that time, he would be entitled 
to an acquital on this defense of alibi." It is urged that 
this instruction, by the use of the words "If from a consid
eration of the evidence you should be convinced," im
posed upon the accused the task of convincing the jury 
that he was not in Sheridan county when the offense was 
committed. This construction ignores the clause which 
immediately follows that above quoted from, whereby the 
jury were instructed that if they entertained a reasonable 
doubt as to the whereabouts of the defendant he should 
be acquitted. This language was contained in a single 
instruction and the propositions were in the alternative, 
hence there is no applicability of the rule invoked, that 
an erroneous instruction cannot be cured by giving a dif
ferent instruction.on the same subject, though such in
struction may be abstractly correct. The further criti
cisms of the instructions of the court were of the same 
character as those considered in Barcy v. State, 49 Neb., 
515, with reference to the proper definition of the term 
reasonable doubt. It would be unprofitable to do more 
than merely refer to the discussion in the case cited, for 
the instruction in that case is in the same language as that 
criticised in the case at bar.  

It is finally urged that the punishment is excessive.  
The value of the property stolen was found by the jury to 
be $50, and the term of imprisonment was fixed by the 
court at seven years. The maximum imprisonment per
mitted by statute is ten years in this class of cases, and 
we cannot say that there was error justifying a reversal 
of the judgment complained of, because of the punish
ment being excessive.  

There is found no error in the record and the judgment 
of the district court is 

AFFIRMED.
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Slobodisky v. Phenix Ins. Co.  

LouIs SLOBODISKY, APPELLANT, V. PMNIX INSURANCE 

COMPANY OF HARTFORD, APPELLEE.  

FILED OCTOBER 6, 1897. No. 7452.  

1. Insurance: REFORMATION OF POLICY: EVIDENCE. An insurance 
policy, like any other written contract, may be impeached by 
either party thereto for fraud or mistake, and parol testimony is 
competent to reform the policy so as to make it recite the actual 
agreement between the parties.  

2. - : - : - . In order to authorize the reformation of a 
written contract it must be made to appear what the actual con
tract between the parties was; that the written contract exhibited 
does not express the contract made; and these facts must be es
tablished by clear, convincing, and satisfactory evidence.  

3. - : ADDITIONAL INSURANCE: EFFECT. Where an insurance 
policy provides that it shall be void if the insured without the 
consent of the insurer takes out additional insurance, the violation 
of the contract by the insured in that respect does not render the 
first policy absolutely void, but voidable only at the option of the 
insurer, since that provision is placed in the policy for the benefit 
of the insurer and is one which it may waive.  

4. - : - : NOTICE. Notice to an agent of an insurer that the 
insured has taken out additional insurance on the insured prop
erty is notice to such agent's principal.  

5. - : - : - : WAIVER OF FORFETTURE. If an insurer has 
notice before a loss occurs that the insured has, contrary to the 
terms of his policy, taken out additional insurance, makes no 
objection thereto, and does not cancel its policy on account 
thereof, these facts constitute evidence which tends to show that 
the first insurer waived the forfeiture of the policy by reason of 
the insured's violation thereof, and elected to keep such policy in 
force.  

6. : . Home Fire Ins. Co. v. Wood, 50 Neb., 381, followed 
and reaffirmed.  

7. - : - : EVIDENCE. Evidence examined and held to sustain 
the finding of the district court that the policy in suit represented 
the contract actually made between the insured and the insurer.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. A/firmed.

Parke Godwin and John D. Howe, for appellant.
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Wright & Stout, contra.  

RAGAN, 0.  

November 7, 1892, the Phenix Insurance Company of 
Hartford, Connecticut, hereinafter called the "insurer," 
issued its policy to Louis Slobodisky, hereinafter called 
the "insured," insuring against loss or damage by fire for 
a period of one year, to the extent of $4,500, a dwelling 
house and furniture therein belonging to the insured. By 
the terms of the insurance contract no other or concurrent 
insurance on the insured property was permitted. The 
policy provided that it should be void "if the assured now 
has or shall hereafter make any other insurance, whether 
valid or not, on the said property or any part thereof," 
without the consent of the first insurer thereto being in
dorsed on its policy. During the life of this policy the 
insured procured from another insurance company $500 
additional insurance on the insured property, the consent 
of the first insurer thereto not being indorsed on its policy.  
February 21,1893, the insured property was destroyed by 
fire. The insured brought this suit in the district court 
of Douglas county, alleging in his petition the issuance 
of the $4,500 policy, and that it was "but a continuation 
and renewal of a line of insurance" which the insured had 
placed with the insurer a number of years prior to the 
date of the policy in suit, and which said insurance had 
been placed with the insurer upon the agreement between 
the parties that the insured should be permitted to carry 
a total insurance upon the insured property of $5,000; 
that such a limitation was duly written in all policies 
which had been issued by the insurer to the insured on 
his property prior to this $4,500 policy, and such a limita
tion should have been likewise written in that policy; 
that it was agreed between the insured and the insurer at 
the time of the issuance of the $4,500 policy that the in
sured might increase the insurance on such policy to 
an amount not to exceed $5,000, in such insurance com-
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pany as he might desire, and that in pursuance of that 
agreement the insured did take out the additional $500 
insurance; that at the time the $4,500 policy was deliv
ered to the insured he supposed that it had been drawn 
up and filled out according to the agreement existing be

tween him and the insurer and correctly recited the con
traet existing between them; that he did not read the 

$4,500 policy and did not know of the mistake therein 
until after the loss; that the agent of the insurer wrote 
out said $4,500 policy, but by mistake or fraud limited the 

total insurance on the insured property therein described 
to the sum of $4,500 instead of $5,000, as was agreed be
tween the insured and the insurer. The prayer was that 
the $4,500 policy might be reformed so as to express the 

alleged contract between the insured and the insurer, and 
for judgment for $5,000 and interest. The answer of the 
insurer admitted the issuance of the $4,500 policy, the 
procuring by the insured of $500 additional insurance, 
and denied all other allegations of the petition. The in

surer also pleaded as a defense, among others, that the 
insured had, contrary to his contract of insurance, pro
cured $500 additional insurance on the insured property 
without having the consent of the first insurer thereto 
indorsed on its policy, and had procured such additional 
insurance without the knowledge or consent of the in
surer. The reply of the insured, so far as material here, 
alleged that the insurer and its agent "were fully advised 
and informed before such fire of said additional insur
ance, consented thereto and waived all objection thereto, 
and continued such policy in full force and effect." The 
district court found the issues against the insured, dis
missed his petition, and he has appealed.  

1. One question of fact presented to the district court 
was whether the policy sought to be reformed recited the 
contract actually made and existing between the insured 
and the insurer. The court below found that the contract 
in reference to insurance actually made and existing be

tween the parties was correctly recited in the policy. We

39"1
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cannot see that even a summary of this evidence here 
would be of any benefit, either to these litigants or the 
legal profession,, and shall therefore not make one. But 
the evidence sustains the conclusion reached by the trial 
court. The courts are invested with authority "to re
form," as it is called, a written contract, when, by mistake 
or fraud, the written instrument does not express the 
actual contract made by the parties. This is but another 
method of stating the rule that a party when sued upon a 
written contract may show by parol testimony that 
through fraud or mistake the written instrument exhib
ited does not recite the contract actually made. An in
surance policy, like any other written contract, may be 
impeached by either party thereto for fraud or mistake, 
and parol testimony is competent to reform the policy so 
as to make it recite the actual agreement between the 
parties. The law applicable to all the issues involved in 
this case is laid down in Home Fire Ins. Co. v. Wood, 50 
Neb., 381. In that case it was held that the courts were 
invested with authority to reform a written contract re
sulting from mistake or fraud; but that in order to au
thorize such reformation it must be made to appear what 
the actual contract between the parties was, and that the 
written contract exhibited did not express the contract 
made, and that these facts must be established by clear, 
convincing, and satisfactory evidence. The appellant 
has not brought himself within the rule laid down in this 
case as to the nature, character, and degree of evidence 
required to entitle him to a decree reforming the contract 
in suit. Indeed, we think he has not brought himself 
within the rule that where one asserts an affirmative 
proposition the burden is upon him to establish it by a 
preponderance of the evidence. The insurance policy in 
suit presumably represents the contract made between 
the insured and the insurer. The insured has impeached 
this contract for fraud and mistake, and his evidence 
fails to establish that the contract between himself and 
the insurer was a different contract from the one written 
in the policy.
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2. Another question of fact presented by the issues to 
the district court was whether the insurer had notice of 
the additional insurance before the fire. The trial court 
found that the additional insurance was procured without 
the knowledge or consent of the first insurer, and that it 
had no knowledge thereof before the loss occurred. The 
evidence sustains this conclusion of the trial court. As 
already stated, the law applicable to this issue is also 
found in Home Fire Ins. Co. v. Wood, supra, and in the 
cases there cited; and it was there held that if an insur
ance policy provides that an insured shall, without the 
knowledge or consent of the first insurer, take out ad
ditional insurance on the insured property the first policy 
shall be void; nevertheless, if the insured violates that 
provision of the policy by taking out additional insur
ance, the first policy by reason thereof does not become 
absolutely void; that the policy by reason of the conduct 
of the insured becomes voidable at most; that such a pro
vision is placed in the insurance policy for the benefit of 
the insurer and is a provision which it may waive; and if 
the first insurer has notice before a loss occurs that the 
insured has, contrary to the terms of his policy, taken out 
additional insurance, and makes no objeetion to such 
additional insurance, and does not cancel its policy on 
account thereof, these facts constitute evidence which 
tends to show that the first insurer waived the forfeiture 
of the policy by reason of the conduct of the insurer and 
elected to keep such policy in force.  

It was also held in the case referred to that a statement 
made by the insured to the agent of the first insurer that 
the former intended to procure additional insurance on 
the insured property was not notice of the existence of 
such additional insurance when obtained; but it was 
ruled in the case cited that notice to the agent of the first 
insurer that additional insurance had been taken out 
upon the insured property was notice to such agent's prin
cipal. But the appellant has not brought himself within 
the doctrine of the case cited. It stands admitted of rec-
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ord that he took out $500 additional insurance on the in
sured property, contrary to the terms of the contract 

existing between him and the first insurer; and the 

appellant has not shown, by even a preponderance of the 

evidence, that the first insurer or its agent had any 

knowledge or notice of the taking out of such additional 

insurance until after the fire 6ccurred. Since _neithc

the inui(r nor its agen t had any knowledge of the eor

istence of the additional insurance prior to the loss, their 

conduct in keeping the first policy in force is no evidence 

of an intention on their part to waive the forfeiture in

curred by the insured taking out the additional insurance.  

The insurer had the right to presume that the insured 

would live up to the terms of the insurance contract, and 

it was no part of the insurer's duty, or that of its agent, 
to institute inquiries or make investigations for the pur

pose of determining whether the insured had violated its 

contract The judgmeut of the district court is 

AFFIRMED.  

CARRIE A. HIJnIBXRD ET AL., APPELLEES, V. BEN.TAMIN P.  
KNIGHT, IMPLEADED WITH CHARLES DOLL, APPEL

LANT.  
FILED OCTOBER 6, 1897. No. 7457.  

1. Subrogation: NOTICE OF RECITALS IN MORTGAGE. Hubbard owned 

certain real estate and mortgaged it to secure a debt. She then 

conveyed an undivided half interest in the real estate to Knight.  

subject to the mortgage, he agreeing in the conveyance and as a 

part consideration therefor to pay $2,200 and interest of the 

mortgage debt. This deed was duly recorded. Subsequently 

Knight mortgaged his interest in the real estate to secure a debt 

of his evidenced by a promissory note. Doll purchased this note 

for value before maturity without actual knowledge of the re
citals in the deed from Hubbard to Knight. Knight failed to pay 

the mortgage debt he had assumed and Hubbard paid it on its 

maturity and brought suit praying to be subrogated to the rights 

of her mortgagee as against Knight and that the $2,200 and inter

est might be decreed a first lien upon the interest in the real estate
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conveyed by her to him. Held, (1) That as against Knight and 
his privies she was entitled to the decree prayed for; (2) that 
Doll's lien upon Knight's land was subject to Hubbard's lien 
thereon.  

2. Deeds: RECITALS: NOTICE. All persons claiming an interest in or 
lien upon real estate are bound to take notice of the recitals in a 
duly recorded deed in the chain of title of their grantor.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Affirmed.  

G. W. Shields, for appiellant.  

E. Wakeley, contra.  

RAGAN, 0.  

This case has been advanced and submitted under rule 
2. The facts necessary to an understanding of the ques
tions involved and decided are briefly as follows: Carrie 
A. Hubbard owned certain real estate situate in Douglas 
county and mortgaged the same to secure a, debt of $2,500 
and interest, which mortgage was duly recorded. Subse
quently she sold and conveyed an undivided half interest 
in this real estate to Benjamin P. Knight for the consid
eration of $3,200, $1,000 of which Knight then and there 
paid in cash and discharged the remaining consideration 
by assuming and promising to pay $2,200 and interest of 
the mortgage previously placed on said real estate by 
Carrie A. Hubbard. This contract between Knight and 
Hubbard was fully expressed in the deed from Hubbard 
to Knight, which deed was duly recorded. Subsequent 
to the recording of his deed Knight mortgaged his inter
est in the real estate purchased of Hubbard to secure a 
debt of $1,000. The note evidencing this debt and the 
mortgage securing the same were subsequently sold and 
assigned to Charles Doll, who now owns and holds the 
same. Knight neglected to pay the $2,200 mortgage on 
the premisies conveyed to him by Hubbard, and she was 
compelled to, and did, advance and pay said mortgage 
debt. She then brought suit to foreclose the mortgage 
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paid by her and asked to be subrogated to the rights of 

her mortgagee as against Knight, and to have 52,200 and 

interest of the amount due on the mortgage which she 

had paid declared a first lien upon the real estate which 

she had conveyed to Knight. Doll filed a cross-bill set

ting up the mortgage made by Knight and sought to have 

it declared a lien upon the lands conveyed to the latter by 

Hubbard, and claimed that Hubbard's mortgage was only 

a first lien upon the lands conveyed to Knight to the ex

tent of $1,250 and interest, or one-half the mortgage made 

by Hubbard. It also appears that Doll is an innocent 

purchaser for value before maturity of the Knight note 

and mortgage, and had no actual notice or knowledge of 

the agreement of Knight to assume and pay $2,200 of 

the mortgage made by Hubbard in consideration of the 

conveyance of the real estate made by her to him. The 

court entered a decree subrogating Carrie A. Hubbard 

to the rights of her mortgagee as against Knight, and giv

ing her a lien upon the undivided half interest of the real 

estate conveyed to Knight for the $2,200 and interest.  

From this decree Doll has appealed.  
1. The decree of the district court is right for the fol

lowing reasons: If Mrs. Hubbard's mortgagee had 

brought suit to *foreclose his mortgage, making Mrs. Hub

bard and Knight parties, the proper decree would have 

been that Knight's interest in the real estate conveyed to 

him by Hubbard should be sold to satisfy $2,200 and in

terest of the mortgage debt before selling Mrs. Hubbard's 

real estate; and Mrs. Hubbard having been compelled to 

pay this mortgage debt, and having paid it, she was en

titled as against Knight to be subrogated to the lien 

which her mortgagee held against this real estate, and 

to have the $2,200 and interest assumed by Knight made 

a first lien upon his interest in the real estate. (Cooper v.  

Foss, 15 Neb., 515; Keedle v. Flack, 27 Neb., 836; Rockwcl 
v. Blair Savings Bank, 31 Neb., 128; Stover v. Tompkins, 
34 Neb., 465; Grand Island Savings & Loan Ass'n v. Moore, 
40- Xeb., 686; Cox v. Wheeler, 7 Paige Ch. [N. Y.], 248;
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Jumel v. Jumel, 7 Paige Ch. [N. Y.1, 591; Hopkins v. Wooley, 
81 N. Y., 77.) 

2. The fact that the appellant was an innocent pur
chaser before due of the mortgage debt created by 
Knight, without actual notice of the contract existing 
between Hubbard and Knight in and by which the latter 
promised in his deed of conveyance to pay and discharge 
$2,200 of the mortgage placed on the premises by Hub
bard, does not make the appellant an innocent purchaser 
of the real estate so as to entitle his mortgage to be made 
a lien upon the real estate prior to the lien of Mrs. Hub
bard thereon. Since the appellant claims under the con
veyance made by Hubbard to Knight he is charged with 
constructive notice of the recitals in that deed, it being 
recorded prior to the record of the mortgage which the 
appellant seeks* to enforce. (Baker v. Mather, 25 Mich., 
51; Jumel v. Jumel, 7 Paige Ch. [N. Y.], 591; Matthews v.  
Jones, 47 Neb., 616; Mason v. Payne, Walker Ch. [Mich.], 
460; Norris v. Hill, 1 Mich., 202; Fitzhugh v. Barnard, 12 

Mich., 104; Gibert v. Peteler, 38 N. Y., 165; Bonner v. Ware, 
10 0., 465; Hamilton v. Nutt, 34 Conn., 501; Robertson v.  
Guerin, 50 Tex., 317.) The decree of the district court is 

AFFIRMED.  

JOHN A. WAINWRIGHT V. WILLIAM T. SATTERFIELD, 

EXECUTOR.  

FILED OCTOBER 6, 1897. No. 7455.  

1. Excessive Verdict: PREJUDICE OF JuRy. The sole fact that a ver
dict for plaintiff was for $5 more than claimed by him in his peti
tion does not justify the conclusion that the verdict is the result 
of the jury's passion or prejudice.  

2. - : - : REMITTITUR. The statute has not changed the com
mon law rule that an excessive verdict might be cured by a re.  
mittitur, except in so far as to entirely vitiate such a verdict.  
when it is made to appear that it is the result of the jury's pas
sion or prejudice.
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3. An excessive verdict in an action ex con

tractu may be cured by a remittitur, it not appearing that the 
verdict is the result of the jury's passion or prejudice.  

EunoR from the district court of Sarpy county. Tried 

below before KEYSOR, J. Affirmed.  

George A. Magney and James Hassett, for plaintiff in 

error.  

Martin. Langdon, contra.  

RAGAN, C.  

In the district court of Sarpy county, Satterfield, execu
tor, sued Wainwright to recover a sum of money which 

the executor claimed Wainwright borrowed of his testa.

trix and which remained unpaid. The executor sued to 
recover the sum of $1,150, with seven per cent interest 

thereon from October 1, 1889. In addition to a, general 
denial of the allegations of the petition of the executrix, 
Wainwright pleaded that he had borrowed of the testa

trix $700, and no more, and that he had repaid that sum 

to the testatrix. The executor had a verdict and judg

ment, to reverse which Wainwright prosecutes here a 
petition in error.  

1. The only assignment of error which we think de
serves serious attention in this opinion is that the dam
ages awarded the executor by the jury are "excessive, 
appearing to have been given under the influence of pas
sion or prejudice," and for this reason the court below 
should have awarded the plaintiff a new trial. As al
ready stated, the executor claimed in his petition $1,150, 
with seven per cent interest from October 1, 1889. The 
jury found that there was due to the executor the sum 
of $1,155, with seven per cent interest from October 
1, 1889. In other words, the jury awarded the plain
tiff below .$5 more than he claimed in his petition, and 

the plaintiff in error insists that this action of the jury 
shows that it was influenced by passion or prejudice,
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There is nothing in this record which tends to show that 
the finding of the jury is the result of passion or preju

dice, unless we shall infer prejudice on the part of the 

jury from the simple fact that the verdict was $5 more 

than that claimed by the plaintiff. However, after an 

examination of this record we conclude that the amount 

of the verdict was not the result of passion or prejudice 

on the part of the jury, but resulted from a mistake or 

oversight. The witnesses for the executor testified that 
the amount which Wainwright had borrowed or owed 

the testatrix was $1,155, and the jury placed this sum in 

its verdict instead-of the sum prayed for in the petition.  
We do not think the facts in this case justify an infer

ence of passion or prejudice on the part of the jury. When 
the attention of the district court was challenged to this 
excessive finding by Wainwright's motion for a new trial, 
it permitted the executor to remit the excess of $5 and 

interest, and thereupon overruled the motion for new 

trial and rendered a judgment for $1,150 and interest 

from October 1, 1889. The motion for a new trial here 

is based on subdivision 4, section 314, of the Code of Civil 

Procedure, which declares in effect that a verdict may be 

set aside and a new trial granted for "excessive damages 

appearing to have been given under the influence of pas

sion or prejudice." At common law an excessive verdict 

might be cured by a remittitur. The statute has not 

changed this rule, except in so far as to entirely vitiate 

an excessive verdict when it was made to appear that 

such verdict was the result of passion or prejudice. It is 

the uniform holding of this court, even in actions cx 

delicto, that a verdict erroneous because of excessive dam

ages awarded may be cured by a remittitur when it does 

not appear that such verdict was the result of passion or 

prejudice. (Regier v. Shreek, 47 Neb., 667, and cases there 

cited; Fremont, E. & M. V. R. Co. v. French, 48 Neb., 638.) 

The case at bar is an action ex contract, and since it does 

not appear that the excessive finding of the jury wa.s the 

result of its passion or prejudice, the remittitur eutered
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by the executor cured the defect in the verdict. (Durrcll 
v. Boyd, 9 0. St., 72; Doty v. Rigour, 9 0. St., 526; Lear v.  
McMillen, 17 0. St., 464.) 

Plaintiff in error makes complaint in his brief because 
of the action of the district court in admitting certain 
evidence. To set out this evidence here would subserve 
no useful purpose whatever. We have carefully exam
ined the record and reached the conclusion that the court 
committed no error in that respect. Nor have we over
looked the suggestion of counsel that the court erred in 
one of the instructions given to the jury. We have ex
amined the instruction and do not think the court erred 
in giving it. Nothing in the record calls for a reversal 
and the judgment of the district court is accordingly 

AFFIRMED.  

WILLIAM A. FREY, APPELLANT, V. GEORGE R. CURTIS 

ET AL., APPELLEES.  

FILED OCTOBER 6, 1897. No. 7465.  

Payment of Mortgage: EVIDENCE: AGENCY. In an action to foreclose 
a mortgage, the defense being payment, evidence examined and 
held insufficient to establish authority, or ostensible authority, in 
a third person, to whom the money was paid, to act for the holder 
of the note and mortgage in that behalf.  

APPEAL from the district court of Chase county.  
Heard below before WELTY, J. Reversed.  

S. S. Bishop, J. C. Hayes, John M. Stewart, and Wheeler 
cC Switzer, for appellant.  

A. B. Taylor and X. V. Harlan, contra.  

IRVINE, C.  

This was an action by Frey to foreclose a mortgage.  
The defense was payment. From a finding and decree in
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favor of the defendants plaintiff appeals. The case be

longs to that class, unfortunately become recently very 

familiar, where the mortgagor has paid the debt to a third 

person, who failed to remit to the one entitled, and the 

question at issue is the authority, or apparent authority, 
of that person to receive payment.  

In this case the note and mortgage were made to one 

W. J. Neill, the note being negotiable. The maker was 

George R. Curtis, who afterwards conveyed the mort

gaged premises to Alexander Stock, by whom all pay

ments were made and whose heirs defend this case.  

From a printed indorsement on the blanks used, and from 

some very indirect evidence, it seems that the loan which 

formed the consideration had been negotiated through 

the Western Farm Mortgage Company, of Lawrence, 

Kansas. Plaintiff Frey, soon after the execution of the 

note and mortgage, purchased them, Neill indorsing the 

note and interest coupons and assigning the mortgage.  

The assignment was not recorded until after the events 

relied on as constituting payment. The note and all in

terest coupons were made payable at the Third National 

Bank of New York. Before the maturity of each interest 

coupon plaintiff indorsed the same and gave it to bankers 

in Albany, where he resided, by whom it was sent to the 

Third National Bank, the place of payment. The Albany 

bank is named by the plaintiff in his deposition as the 

National Connercial Bank, but the indorsements on 

the coupons indicate that it was M. V. B. Bull & Co.  

Stock, on his part, paid each installment of interest to the 

Western Farm Mortgage Company or to the Western 

Farm Mortgage Tiust Company of Denver, Colorado, 

which, in the words of the witnesses, had "bought the 

good-will" of the Kansas company. The Trust Company 

remitted to the Third National Bank of New York, and 

procuring the coupon delivered it to Stock. Shortly be

fore the maturity of the note and last coupon Stock paid 

the amount thereof to the Trust Company, which credited 

Frey therewith on its books, but passed into the hands
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of a receiver without remitting the money. Frey had no 
dealings whatever with the Western Farm Mortgage 
Company or Western Farm0 Mortgage Trust Company.  
He did not know that either of those companies had been 
collecting the interest on his mortgage. On the other 
hand, he had pursued the policy of sending the coupons 
through a bank to the place where they were in terms 
payable, and thus seeking collection in the proper and 
regular manner. While the case in many particulars 
resembles Thomon ic. Shelton, 49 Neb., 644, where a finding 
favorable to the defendant was sustained, it does not fall 
within the rule of law therein announced, and upon which 
that case was decided, to-wit, that "ostensible authority 
is that which a principal intentionally, or by the want of 
ordinary care, causes or allows a third person to believe 
the agent to possess." Here the principal had by no af
firmative act conferred any apparent authority on the 
alleged agent, nor had he been guilty of any negligence.  
While the course of dealing between the Trust Company 
and the mortgagor had been such as perhaps to justify 
the latter in believing the Trust Company to be in some 
way authorized to act for Frey, this was due wholly to 
the conduct of the Trust Company, and was not authorized 
or consented to by Frey, nor were those acts known to 
him. It has several times been held by this court that 
authority to collect interest installments is not alone suf
ficient from which to infer authority to collect the prin
cipal, where the evidences of indebtedness are negotiable 
and are not in the possession of the person assuming to 
act as agent. (Stark v. Olsen, 44 Neb., 646; Richards v.  
TVallcr, 49 Neb., 639; Porter v. Ourada, 51 Neb., 510.) So 
that, even had Frey been aware that the Trust Company 
had been collecting the interest, this would not estop him 
from denying its authority to collect the principal while 
he retained possession of the note, and especially before 
its maturity.  

It is claimed that there is evidence tending to show that 
the note had in fact been placed in possession of the Trust
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Company's agent for collection. There is evidence that 

M. V. B. Bull was the eastern agent of the Trust Com

pany. Whether he had any connection with the banking 

firm of M. V. B. Bull & Co., through whom Frey had 

transmitted the coupons to the Third National Bank, does 

not appear, nor do we think that fact material to the 

present inquiry. A witness testified that a memorandum 

on the books of the Trust Company showed that on No

vember 24, 1891,-three days after the payment,-the 

papers were held by M. V. B. Bull for collection. The 

books themselves were not offered in evidence, and the 

testimony referred to was objected to as incompetent and 

not the best evidence. It was not the best evidence and 

should have been excluded, and must now be disregarded.  

It therefore becomes unnecessary to consider what effect, 

if any, it might be given if properly in the case.  

It is also urged that the evidence shows a custom, pre

vailing among these loan companies to collect interest 

and principal on loans by them made and remit to their 

customers, regardless of the provisions of the notes mak

ing them elsewhere payable. It is argued that the plain

tiff had availed himself of the benefits of the Trust Com

pany's acts in pursuance of this custom, and that he must 

adopt the agent's acts as a whole or reject them alto

gether. Passing by the question of the validity of a cus

tom directly in the teeth of the terms of a written con

tract, it is to be observed that only one witness testified 

to such a custom, and he did not say how long it had pre

vailed or to what extent. He only undertook to testify 

as to transactions which had come within his own experi

ence. No attempt was made to show that plaintiff, a 

resident of New York, knew of such custom, and cer

tainly, under the - other evidence, such knowledge was 

necessary to charge him with its consequences. (Mil

woaukee &V Wyoming Investment Co. v. Johnston, 35 Neb., 554; 

Union Stock Yards Co. v. Westcott, 47 Neb., 300.) 
It is further urged in support of the judgment that 

there was proof of actual authority. Such proof consists
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merely of the testimony of officers of the Trust Company 
that it was acting for Frey. This was on their part 
merely a conclusion, and one contradicted by all the facts 
of the case. At most the company was assuming to act 
for Frey, but without any authority so to do.  

We cannot find any evidence tending to sustain the 
finding of the district court. The judgment is reversed 
and the cause remanded, with directions to enter a decree 
foreclosing plaintiff's mortgage.  

REVERSED AND REMANDED.  

NEBRASKA LAND, STOCK-GROWING & INVESTMENT COM

PANY ET AL. v. McKINLEY-LANNING LOAN & TRUST 

COMPANY.  

FILED OCTOBER 6, 1897. No. 7448.  

1. Review: ELECTION OF REMEDIES. When a case is in its nature ap
pealable and the party seeking a review files in connection with 
the transcript a petition in error, he will be deemed to have 
elected to proceed in error and not by appeal.  

2. Record for Review. This court will not draw an inference contra
dictory to the record in order to sustain an assignment of error.  

3. Foreclosure Sale: PUBLICATION OF NOTICE. A notice of a fore
closure sale set for February 21, which was published in a.weekly 
newspaper in five consecutive issues of the paper, beginning Janu
ary 19, is a sufficient advertisement under the statute requiring 
publication for at least thirty days before the day of sale.  

4. Notice of Foreclosure Sale: PROOF OF PUBLICATION. The affidavit 
proving publication may in such case be made immediately after 
the last publication, even though that be less than thirty days 
after the first.  

5. : . The word "printed" in the statute requiring the 
notice to be in some newspaper printed in the county, is used 
in the sense of "published," and an affidavit that the newspaper 
was published in the county is therefore sufficient.  

6. Judicial Sales: APPRAISEMENT. Objections to the appraisement of 
property for the purpose of a judicial sale should be filed in the 
trial court prior to the sale.
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ERROR from the district court of Buffalo county.  
Tried below before HoLCoMB, J. Affirmed.  

Francis G. Hamer, for plaintiff in error.  

William Gaslin, contra.  

IRVINE, C.  

This is a proceeding having for its object the review of 

an order confirming a sale made in pursuance of a decree 
of foreclosure. There was filed with the transcript a peti

tion in error, but the plaintiffs in error ask that the court 

consider the case as also presented on appeal. This we 

cannot do. It is the settled practice that a party whose 

case is in its nature appealable has an election as to the 

method of review, but he cannot pursue both methods.  

By filing a petition in error that method was here se
lected. (Burke v. Cunningham, 42 Neb., 645; Woodard v.  

Baird, 43 Neb., 310; Monroe v. Reid, 46 Neb., 316; Beatrice 

Paper Co. v. Beloit Iron Works, 46 Neb., 900; Childerson v.  

Childerson, 47 Neb., 162; Thomas v. Churchill, 48 Neb., 266.) 
The first assignment of error discussed in the briefs is 

that the order of confirmation was obtained by the mort

gagee's waiving his right to a judgment for the deficiency 
remaining after applying the purchase money to the pay

ment of the decree. The argument is that the court 

would not have confirmed the sale at the price bid unless 

the right to a deficiency judgment had been waived, that 
this course was taken as a substitute for a resale, and so 

operated to the prejudice of the defendants. Unfortu

nately for this contention, it finds no support in the record.  

The order of confirmation recites that the court finds the 

proceedings regular and according to law. That finding 

required an absolute confirmation. The waiver of the 

personal judgment appears as a part of the same journal 

entry, but after the order of confirmation and without 

anything to indicate that the two were interdependent.
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We cannot indulge the presumption that the court, in con
tradiction of its record, found the proceedings irregular 
or not according to law, but this presumption would have 
to be indulged in order to ground the contention of plain
tiffs in error.  

The next assignment is that the notice was not pub
lished for thirty days prior to the day of sale. It is quite 
doubtful whether this assignment is sufficiently specific 
to present for review many of the questions raised with 
regard to the published notice. We nevertheless shall 
consider these questions as if properly presented. The 
sale took place February .21, 1894. The affidavit of publi
cation, which is undisputed, is as follows: "I, S. S. Smith, 
being duly sworn, on oath say that I am one of the pub
lishers of the Nebraska Standard, a weekly newspaper of 
general circulation, published in Kearney, Buffalo county, 
Nebraska, and that the notice, a true copy of which is 
hereto annexed, was published five consecutive weeks in 
the regular and entire issue of every number of said news
paper for the time stated, the first publication being on 
the 19th day of January, A. D. 1894." There can be no 
doubt that publication of such a notice in a. weekly news
paper satisfies the statute, the language of which is "pub
lic notice of the time and place of sale to be given for at 
least thirty days before the day of sale by advertisement 
in some newspaper printed in the county, or in case no 
newspaper be printed in the county, in some newspaper of 
general circulation therein." (Code of Civil Procedure, sec.  
497.) That the publication being in a weekly newspaper 
was at the proper time and for a sufficient period before 
the sale, see Carlow v. Avltinan, 28 Neb., 672, and Von Dorn 
r. Mncugedoht, 41 Neb., 525. In this connection the point is 
made that the affidavit was executed February 17, 1894, 
which was less than thirty days after the first publication 
of the notice, and therefore could not serve as proof of 
publication for the requisite time. An inspection of the 
cases cited, together with others cognate thereto, will dis
close that it has always been the opinion of this court, and
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we have no doubt that such is the correct view, that a pub

lication is not to be considered as an instantaneous act, 

but endures through the .period elapsing between the 

issuing of one number of the paper selected and the issu

ing of the next. Thus, if the law required publication for 

one week, a publication in a weekly newspaper issued on 

January 19 would sufftce for an event to take place Janu

ary 26. To constitute two weeks' publication the notice 

would have to be repeated in the issue of the latter date, 
and so if time were designated in days instead of weeks.  

The affidavit shows that the notice was published in five 

consecutive issues of the paper, which would bring the 

last publication on February 16, or in the last issue pre

ceding the sale. The issue of February 16 having been 

published, the affidavit showing the fact of five consecu

tive weekly publications next preceding the time fixed for 

the sale could be and was made, and in examining the pro

ceedings it required only the etffux of time, of which the 

court could take notice, to complete the proof of legal pub
lication. It will have been observed that the statute re

quires the notice to be published in "some newspaper 

printed in the county, or in case no newspaper be printed 

in the county, in some newspaper of general circulation 

therein," while the affidavit is that the newspaper em

ployed for the purpose was a "newspaper of general circu

lation published in Kearney, Buffalo county." The main 

argument on this point is that the affidavit does not, by 

showing that the paper was of general circulation, show 

that it was of general circulation in Buffalo county, as 

the statute seems to require. We conceive, however, that 

the real difficulty lies farther back. If any newspaper be 

printed in the county the notice must be in that, and 

a notice published merely in a paper of general circu

lation, either in that county or elsewhere, would be insuf

ficient. The affidavit does not show, nor is it elsewhere 

shown, that no newspaper was printed in the county, and 

the affidavit before us does not state that the newspaper 

employed was printed in the county, but that it was pub-
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lished therein. It seems clear, therefore, that the affi
davit does not show a compliance with the law, unless the 
word "published" is synonymQus with or includes within 
its sense the meaning of the word "printed." In Bragdon 
v. Hatch, 77 Me., 433, it was held that the terms were not 
synonymous, and that a statute requiring that the paper 
should be printed in the county was not satisfied by a 
certificate that it was published therein. This case is 
open to three comments. In the first place, the procedure 
there in question was a statutory extra-judicial method of 
foreclosure, whereby the mortgagee proceeded by him
self merely publishing notice. The court very properly 
deemed such a procedure to be the subject of strict con
struction. In the next place, the proof under review was 
a certificate which the court held to be in its nature 
wholly incompetent, so that remarks with regard to the 
legal sufficiency of language employed therein were neces
sarily obiter. In the third place, the court rested its con
clusion apparently upon the effect of Blake v. Dennett, 49 
Me., 102, and that case is not in point. There the certifi
eate was that the notice to be proved was "copied from the 
Bangor Journal" of certain dates. There was nothing to 
show where the Bangor Journal was either printed or 
published, or that it was even a newspaper. Indeed, 
the court remarked that it might be only the proceedings 
of some society, so far as the name indicated. We do not 
feel bound by the case referred to, which is the only one 
really close to the point which has fallen within our 
notice. We do not think that the word "print" was by 
the legislature used in the specific and somewhat tech
nical sense of designating the purely mechanical act of 
impressing the characters upon the paper. The object of 
the statute was to give notice, and if the legislature had 
the distinction at all in view it would not for that purpose 
have selected the place of printing instead of that of pub
lication. "Print" is familiarly used in the sense of "pub
lish," and in that sense the word receives recognition in 
many if not all of the dictionaries, and in that sense we 
are satisfied the legislature used it.
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It is assigned as error that the land did not sell for 

two-thirds of its actual or its appraised value. The rec

ord shows that it did sell for more than two-thirds of its 

appraised value, and that is all the statute requires.  

(Code of Civil Procedure, sec. 491d.) For the purposes 

of the sale the appraisement determines the actual value.  

Another assignment is that a copy of the appraisement 

was not filed with the clerk of the district court thirty 

days before the date of sale, or forthwith after making 

the appraisement. The appraisement was made Janu

ary 13, which was more than thirty days before the sale 

and before the first publication of the notice, and the 

sheriff returns that he "forthwith" after the appraise

ment deposited a copy thereof with the clerk of the dis

trict court. There is no other evidence on the subject, 

and while a transcript of the copy so deposited does not 

appear, the clerk does not certify up the whole record 

but only certain designated instruments, so that we can 

infer nothing contrary to the officer's return from the ab

sence of the copy.  
Next it is assigned that the appraisement was fraudu

lent. On this point plaintiffs in error rely on the in

adequacy of the appraised value as establishing fraud.  

Affidavits in the bill of exceptions show that witnesses 

estimated the value of the property as greater than the 

value placed thereon by the appraisers. There is not, 

however, so great a discrepancy as to justify any infer

ence of fraud. The question sought to be raised is, in 

effect, merely that of the sufficiency of the appraisers' 

valuation. Such objections must be filed before the 

sale. A case in point, where the objection was in the 

same form as here presented, is Hamer v. McFeggan, 51 

Neb., 227.  
Some other points are referred to in the briefs, but 

they are not presented by the petition in error.

AFFIRMED.
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Review: CONFLICTING EVIDENCE. A finding or verdict based on con
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ERROR from the district court of Dodge county. Tried 
below before SULLIVAN, J. Affirmed.  

John H. Grossman, for plaintiff in error.  

Loomis & Abbott and John H. Grossman, contra.  

HARRISON, J.  

It appears from the pleadings and evidence in this case 
that in the course of business transactions between the 
plaintiff in error, John H. Grossman, and the Commercial 
National Bank of Fremont, Nebraska, there was exe
cuted and delivered to the bank a promissory note of 
date June 10, 1887, in the sum of $1,392.13, which was 
signed on its face by John H. Grossman and on the back 
by the plaintiff in error. Over the latter's signature 
there were the following words: "Waiving present
ment and demand for payment and protest and notice of 
non-payment." The note was not paid at maturity, and 
this suit was instituted for the bank in the district court 
of Douglas county against Grossman and the plaintiff in 
error, in which the bank was successful and secured a 
judgment. M. T. Patrick brings the case to this court 
for a review of the proceedings in the trial court.  

In the answer filed for the plaintiff in error were the 
following statements: 

"4. This defendant admits that he signed his name on 
the back of said note, with the indorsement thereon in
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the words following: 'Waiving presentment and demand 
for payment and protest and notice of non-payment.' 

"5. This answering defendant alleges the facts to be 
that when he signed his name upon the back of said note, 
with the indorsement in writing thereto as above set 
forth, that it was understood and agreed between plaintiff 
and this defendant that this defendant's liability thereon 
was that of a guarantor only, and said note was delivered 
and accepted by the plaintiff upon such condition and 
agreement.  

"6. * * * Wherefore this defendant submits that 
this defendant and his co-defendant, John H. Grossman, 
are improperly joined as defendants herein, and that sev
eral causes of action are improperly joined in this action." 

Whatever the liability or presumptions which arose 
from the appearance of the signature of plaintiff in error 
on the note in the place where it stood, the course of the 
litigation in the district court during the trial was shaped 
on the theory that parol evidence was admissible to prove 
or disprove the contention of the plaintiff in error that he 
occupied the position of a guarantor of the payment of 
the note, and evidence on this point was received on be
half of either of the contending parties.  

It is urged for the plaintiff in error, in the brief pre
sented here, that the evidence disclosed that the plaintiff 
in error signed the note pursuant to an agreement with 
the bank by which his liability was fixed as that of a 
guarantor. We have carefully examined the evidence, 
and, while it is conflicting on the issue now directly in 
contention, it sufficiently supports the finding and judg
ment of the trial court, and the judgment must be 

AFFIRMED.
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