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CASES

ARGUED AND DETERMINED

IN THR

SUPRENE COURT OF NEBRASKA.

JANUARY TERM, A. D. 1897.

PRESENT:
How. A. M. POST, Cuier JusTICE.

Hox. T. 0. C. HARRISON,
How. T. L. NORVAL, " jJupans.

Hox. ROBERT RYAN,
HonN. JOUN M. RAGAN %Comusswxmns.
Ho~. FRANK IRVINE,

ANNA L. FISK V. RUSSELL THORP ET AL.
FiLEpD MArcH 17,1897. No. 7171,

1. Judgment: MoTION TO VACATE: NOTICE. On the hearing of a mo-
tion to vacate or modify the judgment of a district court after a
term at which it was rendered, there must be reasonable notice to
the adverse party or his attorney in the action.

2, : : . Reasonable notice is such as is meet and
falr in view of the circumstances and conditions existent at the
time and with reference to the matter to be presented.

3. : : . Held, That if sufficient notice was not given
of the hearing of a motion in the present case, it was not preju-
dicial to the rights of the complaining party, inasmuch as the
hearing was adjourned to a subsequent date, which afforded ample
time for the preparation to oppose the motion.

4, : JurispICcTION. A judge of the district court has no
jurisdiction at chambers to hear and decide a motion to vacate a
judgment made after the term at which the judgment was ren-

dered.
5 (1)
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5. Jurisdiction. If a statute, in terms, confers jurisdiction to hear
matters on a court as contradistinguished from a Jjudge thereof, as
a rule such matters must be heard in court, and not before a judge
at chambers or in vacation.

6. Change of Venue. Unless expressly or impliedly empowered by
statute to change the venue of a trial or hearing on its own mo-
tion, a court has no power to do so. (4 Ency. Pl & Pr., 448.)

. The statute of this state does not provide that a district
court may, on its own motion, order a change of venue in a cause
or matter for hearing before it.

ERROR from the district court of Dawes county. Tried
below before BARTOW, J. Reversed.

Allen @G. Fisher, for plaintiff in error,
E. W. Dailey, contra,

HARRISON, J.

On the 10th day of February, 1892, the plaintiff in
error herein commenced two actions in the district court
of Sioux county, each for the foreclosure of a real estate
mortgage and judgment against certain of the parties
for any of the amount of debt unsatisfied by the appli-
cation of the proceeds of the sale of the lands under the
mortgage. The actions proceeded to decrees of sale of
the mortgaged premises, confirmations of the sales, and
deficiency judgments were rendered against certain of
the defendants therein, including Russell Thorp and
Josephine C. Thorp, defendants in error herein. During
a term of court subsequent to the entry of the deficiency
judgments-there was presented for the Thorps a motion,
the object of which was the vacation of the judgments
as to the moving parties. - This motion was made under
the portion of section 602 of the Code of Civil Procedure
designated “Third,” wherein, as a ground for a district
court to vacate or modify its judgment after the term at
which it was rendered, it is stated that it may be for
“irregularity in obtaining a judgment.” This motion
was called for hearing May 1, 1894, during a session of a
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term of court in Sioux county, and after overruling a
‘challenge to the jurisdiction of the court it was ordered
that ‘it be heard at district court in Chadron, Dawes
county, on May 28, 1894, to which place and time the
hearing was adjourned. The motion and accompanying
transcript were transferred to Dawes county, and when
the matter came up in court, or before the judge, in ac-
cordance with the prior order, the counsel for plaintiff
in error challenged the jurisdiction of the court to hear
the matter at such place. This objection was overruled
and subsequently both parties participated in a hearing
on the motion at Chadron, as a result of which the de-
ficiency judgments against the Thorps were vacated.

It is claimed that there was no sufficient notice of the
motion. In section 604 of the Code of Civil Procedure
it is prescribed that a motion of the character of the one
in this case shall be “upon reasonable notice to the ad-
verse party or his attorney in the action.” A reasonable
notice of the hearing of a motion is such notice as is meet
and fair, in view of the circumstances and conditions
existent at the time in the matter to be presented. (Ster-
ling Mfg. Co. v. Hough, 49 Neb., 618; 2 Nash, Pleading &
Practice [4th ed.], p. 1228.) That service of the notice
of the hearing of the metion was made upon the attorney
who represented the plaintiff in error in this case is not
controverted. On the subject of the time of its service it
is asserted in the brief of counsel that he was served
with the notice five minutes before the matter was called
for hearing. The record, by which we should be gov-
erned, is not clear in regard to the time of notice, except
that it was of the date May 1, 1894. The notice was
dated May 1, 1894, and the hearing was set for the same
day. This would seem to have probably been rather
rapid advancement in the proceedings, but whether suf-
ficient time was thereby afforded for the desired oppo-
sition to the motion to be prepared and presented is not
very clearly disclosed by the record. But if error to take
rp the hearing of the motion on such notice, it was, in
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this case, without prejudice, for on overruling counsel’s
objection to its jurisdiction the court adjourned the hear-
ing almost a month’s time, amply sufficient to prepare
for contesting the motion on its merits.

Another question presented is, did the court have any
jurisdiction to hear and determine the motion in Dawes
county? If the hearing at Chadron be considered as had
at chambers, or in vacation, it was without jurisdiction.
Our statute does not confer power upon a judge, as con-
tradistingunished from a court, to hear a motion to vacate
or modify the judgment of the court after the term at
which it was rendered. Usually a judge has no power
to vacate or amend orders and judgments in vacation or
at chambers. It may or must be conferred by statute.
(4 Ency. Pl. & Pr, 347) An examination of the pro-
visions of our Code of Civil Procedure on the subject of
proceedings to reverse, vacate, and modify judgments,
ete., after the term at which they were rendered (see ch. 2,
title 16, sec. 602, and a number of other sections im-
mediately following it in relation to the same matters)
develops that the authority therein given, and jurisdic-
tion conferred, are upon the court, and not in any sense or
~ to any extent upon a judge thereof at chambers or in
vacation. Where this is true, the hearing must be in open
court, and cannot be before the judge at chambers or in
vacation. It follows that if fhere existed any jurisdic-
tion to lhear the motion at Chadron, in Dawes county,
a matter which had its inception in the district court
of Sioux county, and which was properly triable there,
it must have been by reason of the transfer of the case,
or the portion of it to be considered and determined, to
the Dawes county district court by a change of venue,
and for this there was no application by either party to
the action. The order for the change, so far as the record
discloses, by the court in Sioux county was of its own
motion, and unless the statute on the subject of change
of venue expressly or impliedly empowered the court to
make the change in the place of trial or hearing, on its
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own motion it had no right or authority to do so. (4
Ency. Pl. & Pr., 448) The statute of this state does not
provide that the court may, of its own motion, order a
change of venue in a cause or matter before it. (Code of
Civil Procedure, sec. 61.) If the transfer of the hearing
to Dawes county was without authority, the district court
thereof acquired no jurisdiction of the matter, and its
orders therein must be reversed and the cause remanded.

REVERSED AND REMANDED.

NATIONAL Lirge INSURANCE COMPANY OF VIERMONT V.
FreEpERICK E. GOBLE.

FirLep MArcH 17,1897. No. 7183.

1. Insurance: PAYMENT OF PREMIUM: DRAFTS. In the absence of an
express agreement or other circumstances avoiding the operation
of the rule, the remittance of a bank draft is not a payment in
fact until the draft has been received, presented, and honored.

2, : : : RECEIPT. A Wwritten acknowledgment or re-
celpt of payment is not conclusive when the medium of the
remittance upon which it was based has failed.

ERROR from the district court of Webster county.
Tried below before BuarL, J. Reversed.

The facts are stated in the opinion,

Bartlett, Baldrige & De Bord and J. 8. Gilham, for plaint-
iff in error:

The sending of the worthless draft and the return of
the receipt did not constitute a payment of the premium.
(2 Morse, Banks & Banking, sec. 543; 2 Daniel, Nego-
tiable Instruments [ed. 1891], sec. 1262; 3 Randolph
Commercial Paper [ed. 1888], secs. 1534, 1548, 1551; 2
Edwards, Bills & Notes [3d ed.], sec. 748; Weaucv v. Nizon,
69 Ga., 700; Holmmes v. Briggs, 131 Pa. St 233; Fleig v.



6 NEBRASKA RETORTS. [VoL. 51

National Life Ins. Co. v. Goble.

Sleet, 43 O. St., 53; Gibson v. Toby, 53 Barb. [N. Y.], 191;
Johnson v. Weed, 9 Johns. [N. Y.], 310; Mordis v. Kennedy,
23 Kan., 289; Ererctt v. Collins, 2 Camp. [Eng.], 515; Indig
v. National City Bank, 80 N. Y., 100; Vail v. Foster, 4
Comst. [N. Y.], 312; Hodgen v. Latham, 33 111, 344; Ilop-
Eins v. Detwiler, 25 W. Va., 748; Malpas v. Lowenstine, 46
Ark., 552.)

James McNeny, contra:

The purchase by assured of the draft in accordance
with specific instructions of the company, the sending of
the draft to the agent, the negotiation thereof by the
insurer, the forwarding of the renewal receipt to assured,
and the failure to return the dishonored draft amount to
a payment of the premium. (Currier v. Continental Ins.
Co., 53 N. H., 538; Gurncy v. Howe, 9 Gray [Mass.], 404;
Warwicke v. Noakes, 1 Peake [Eng.], 98; Jung v. Sccond
Ward Sevings Bank, 55 Wis., 364; Kington v. Iington, 11
M. & W. [Eng.], 233; Wakeficld v. Lithgow, 3 Mass., 249;
Palmer v. Phaniz Ins. Co., 84 N, Y., T1.)

HARRISON, J.

In this action the defendant in error sought to recover
damages of the National Life Insurance Company of Ver-
mont, alleged to have accrued in his favor by reason of
the cancellation by the company of a policy of insurance
on his life which it had issued and delivered to him. In
the trial court the defendant in error was given a verdict
and judgment, and the unsuccessful party has prosecuted
error proceedings to this court.

It appears that on March 12, 1890, the insurance com-
pany, in consideration of payments then made and others
promised in accordance with the terms of the contract,
issued and delivered to defendant in error its policy of
insurance on his life in the sum of $5,000, payable, at his
decease, to his wife. It was stated in the policy: “This
policy is issued by the National Life Insurance Company
of Montpelier, Vermont, where all claims under it are
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payable, and accepted by the insured and beneficiary
under the following conditions: A premium of $18 shall
be paid to said company upon the delivery of this policy,
and a sum of $111 on or before the first days of July
and January, during the continuance of this contract, in
cach year for the term of twenty years. Iailure to pay
any premium or any part thereof, or any note given there-
for when due, shall cancel the insurance and this con-
tract; except that after three full annual premiums have
been paid the company guaranties—” Here follows an
extended statement of what would be done or paid by the
company at different dates during the life of the policy,
beginning with three years from its date and ending with
the twenty-fifth year, in consideration of certain stated
acts to be performed by the holder of the policy. The
defendant in error made all payments required by the
contract to and including the one of $111 due January
1, 1891, by which the policy was continued in force to
July 1, 1891. At some date during the month of June,
1891, defendant in error received from the agents of the
insurance company at Omaha the following communica-
tion:

“Mr. Fred. E. Goble, Red Cloud, Neb.—DEAR Sir: The
premium of $111 on your life insurance policy number
42899 will fall due July 1, 1891. Kindly give this notice
prompt attention, as your insurance, if not paid, expires
on that date. Please remit by bank draft, registered
letter, express or post-office money order to M. L. Roeder
& Bro., 403 Paxton Block, Omaha, Neb.”

And on the 26th of that month purchased a draft and
forwarded it to the agents. The draft was in the follow-
ing terms:

“RED CLOUD NATIONAL BANK,
“$111. Rep CLouDp, NEB., June 26, 1891,

“Pay to the order of M. L. Roeder & Brother one hun-
dred and eleven dollars. CHAs. CLARY,

“Cashier,

“To the Chase National Bank, New York City.”

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































