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155.) 

(vii)



See pag-e xlvii for table of Nebraska cases oveririled.  

The syllabus in each case was prepared by the judge or 
commissioner writing the opinion.  

A table of statutes and constitutioial provisions cited 
and construed, numerically arranged, will be found on 
page liii.

'(viii)



TABLE OF CASES REPORTED.  

A.  
PAGE 

Ackerman v. Ackerman........................................ 54 

ATTACHMENT. RECEIVERS. CIATTEL MORTGAGES.  

REGISTRATION.  

Albion Nat. Bank, Montgomery v................................. .652 

Aldrich, McKinley-Lanning Loan & Trust Co. v .................. 785 

Alexander v. Overton........................................ 329 

BILL OF EXCEPTIONS. WAIVER OF OiiJECTIONS.  

Ashland Land & Live Stock Co. v. Woodford.................... 118 

TRIAL. COUNTER-CLAIM.  

Aultman, Miller & Co. v. Ward................................ 442 

VENDOR AND VENDEE.  

B.  

Baacke v. Baacke............. ................................ 18 

WILLs. REVOCATION.  

Baldwin, Norcross v............................................... 885 
Barnes, Nebraska Loan & Trust Co. v............................. 324 

Bartley, State v................................................... 874 

Bates v. Phoenix Publishing Co..................................... 79 

JUSTICE OF THE PEACE. APPEAL. AMOUNT OF CLAIM.  

Baum Iron Co. v. Union Savings Bank............................ 387 
VERDICT. REPLEVIN. CONVERSION. DAMAGES.  

Beagle, Smith v................................................... 445 

Beagle v. Smith...................................................446 
EXECUTION. LEVY. REPLEVIN. PLEADING.  

Behrends v. Beyschlag............................................. 304 

INSTRucTowNs. ASSIGNAlENTS OF ERROR. SAIES. BILL OF 

EXCEPTIONS.  

Bell v. Rice....................................................... 
547 

PARENT AND CHILD. SERVICES. STATUTE OF LimITATIONS.  

REVIEW. GIFTS.  

Bellamy v. Chambers......................................... 
146 

ISSUES IN APPELLATE COURT. COVENANT AGAINST 

INCUMBRANCES.  

Benjamin, Chicago Lumber Co. v...................... ........ 143 

Berger v. Lincoln County...................................... 687 

REVIEW.  

Best, Tecumseh Nat. Bank v....................................... 518 

(ix)



x TABLE OF CASES REPORTED.  

PAGE 
Beyschlag, Behrends v........................................ 304 
Blodgett v. State...-......................................... 121 

INDICTMENT AND INFORMATION. OBJECTIONS. CONTEMPT.  

Boardman, Clarke Drug Co. v..................................... 687 
Bolton, Olcott v.............................................. 779 
Bradley v. Slater............................................ 682 

LANDLORD AND TENANT.  

Branch v. United States Nat. Bank............................. 470 
COMMERCIAL PAPER. BANKS AND BANKING.  

Brasch v. Brasch............................................. 73 
PENDING ACTIONS. ALIMONY.  

Brotherton v. Manhattan Beach Improvement Co.................. 214 
BATH-HOUSE COMPANIES. NEGLIGENCE.  

Brown v. Hartman................................................ 329 
BIIL OF EXCEPTIONS. WAIVER OF OBJECTIONS.  

Bryan v. City of Lincoln ...................................... 620 
MUNICIPAL BONDS. VOTE OF PEOPLE.  

Burch, Otto v...................................................... 894 
Burcham, Eggleston v............................................. 83 
Burcham, Stuart v................................................ 823 
Burke, Oberne v................................................... 764 
Burkland v. Johnson.............................................. 858 

ARBITRATION AND AWARD. MISTAKE. CORRECTION.  

C.  
Campbell Printing Press & Mfg. Co. v. Marder..................... 283 

SUMMONS. IMPEACHMENT OF RETURN. JUDGMENT. CORPORATIONS.  

Carey v. Cornell.................................................. 526 
Carpenter Paper Co. v. Wilcox.................................... 659 

MORTGAGES. DESCRIPTION. MISTAKE.  

Carroll, Koopman v............................................... 824 
Casper v. Piper................................................... 4 
Chambers, Bellamy v.............................................. 146 
Chapman, National Bank of Commerce v........................... 484 
Chappell v. Smith................................................. 116 

STIPULATION AS TO EFFECT OF APPEAL. INTEREST.  

Chicago, B. & Q. R. Co. v. Lyon.................................... 640 
RAILROAD COMPANIES. RIGHT OF WAY. FENCES.  

Chicago, B. & Q. R. Co. v. Nemaha County......................... 393 
TAXATION. COUNTIES.  

Chicago, B. & Q. R. Co. v. Soderberg............................... 674 
MASTER AND SERVANT. RISKS OF EMPLOYMENT. NEGLIGENCE.  

Chicago, B. & Q. R. Co. v. State, ex rel. State Board of Transporta
tion ............................................................ 399 

RAILROAD COMPANIES. RIGHT OF WAY. ELEVATORS.  

Chicago Lumber Co. v. Benjamin.................................. 143 
REVIEW. BILL OF EXCEPTIONS.



TABLE OF CASES REPORTED. xi 

PAGE 

City of Florence v. W hite......................................... 516 
ADVERSE POSSESSION.  

City of Hastings v. M ills.......................................... 842 

COSTS. ACTION AGAINST CITY.  

City of Lincoln, Bryan v........................................... 620 

City of Lincoln, W ebster v........................................ 1 

City of North Platte, North Platte Water-Works Co. v............. .853 

City of Omaha v. Richards........................................ 804 

MUNICIPAL CORPORATIONS. PONDS. DEATH OF CHILD.  

City of Ord v. Nash.............................................. 335 
MUNICIPAL CORPORATIONS. SIDEWALKS. EVIDENCE. EXPERIMENTS.  

City of South Omaha v. Powell.................................... 798 
INSTRUCTIONS. EXCEPTIONS. MUNICIPAL CORPORATIONS.  

Clapp, Rachm an v................................................. 648 

Clark v. Turner................................................... 290 
WILLS. PROOF OF CONTENTS. CONTEST. ATTORNEYS' FEES.  

Clarke Drug Co. v. Boardman..................................... 687 
INSOLVENCY. PREFERRING CREDITORS.  

Clarke v. Nebraska Savings & Exchange Bank..................... 669 
REVIEW.  

Closson v. Rohman................................................ 323 
REVIEW. AGREED ABSTRACT.  

Cobbey v. D orland................................................ 373 
INSURANCE. TOTAL LOSS. ATTORNEYS' FEES.  

Cole, Mosher v..................................................... 636 
Cornell, State v................................................... 526 
Costello, N ash v.................................................. 325 
Council Bluffs Savings Bank v. Griswold.......................... 753 

PARTIES. ABATEMENT. RES JUDICATA.  

Creighton v. K eith................................................ 810 
REVIEW. SUPERSEDEAS. RES JUDICATA.  

Creighton University v. Riley..................................... 341 
JUDICIAL SALES. OBJECTIONS.  

Crighton, Omaha Fire Ins. Co. Y................................ 314 
Culbertson, Village of, Holliday v.................................. 229 
Cummings, Hartford Life & Annuity Ins. Co. v.................... 236 
Cum m ings v. State................................................ 274 

CRIMINAL LAW. INTENT. EVIDENCE.  

Curtis, Griffing v................................................. 334 

D.  

Dahlm an v. Piper................................................25,39 
Dorland, Cobbey v................................................ 373 
Douglas v. Sm ith.................................................. 899 

REVIEW. BILL OF EXCEPTIONS.  

Douglas County v. Keller.......................................... 139 
COUNTIES. VOID SALE OF LAND.  

2



xii TABLE OF CASES REPORTED.  

PAGE 

Douglas County v. Taylor......................................... 535 
EMINENT DOMAIN. STREET OUTSIDE OF CITY.  

Doyle, Union P. R. Co. v........................................... 555 
Drexel v. Richards................................................ 509 

MECHANICS' LIENS.  

Duke, Lobeck v.............................................. 568 

E.  

East Omaha Street R. Co. v. Godola............................. 906 
STREET RAILWAYS. PERSONAL INJURIES. NEGLIGENCE.  

Edgerton v. State............................................. 72 
REVIEW. SUBSTANTIVE RIGHT. DISMISSAL.  

Eggleston v. Slusher.......................................... 83 
HUSBAND AND WIFE. OWNERSHIP OF PROPERTY.  

Ehmen v. Village of Gothenburg.................................. 715 
DEDICATION OF PUBLIC PARK.  

Em erson v. Kilroy................................................. 591 
REVIEW.  

Engle v. H unt..................................................... 358 
HIGHWAYS. PRESCRIPTION. EVIDENCE.  

Estabrook v. Stevenson........................................... 378 
LANDLORD AND TENANT. REPAIRS. RECEIVER.  

F.  

Fanton v. State................................................... 351 
CRIMINAL LAW. CONTINUANCE. LARCENY. JURORS.  

Farley v. Peebles... ......................................... 723 
WITNESSES. PRIVILEGED COMMUNICATIONS. CONSPIRACY.  

EVIDENCE.  

Farmers & Merchants Ins. Co. v. Graham........................ 818 
INSURANCE. AGENTS.  

Fickes v. Vick Bros............................................... 401 
JUDGMENT. INJUNCTION.  

Field, Talcott v.............................................. 635 
Finklestein, Storz v.. ............................................. 177 
First Nat. Bank of Dubuque v. McKibben........................ 513 

NEGOTIABLE INSTRUMENTS. ACTION BY INDORSEE.  

First Nat. Bank of Kearney, Seieroe v* ............................ 612 
Florence, City of, White v........ ................................ 516 
Frapoli, Rocco v............. .................................... 665 
Fremont, E. & M. V. R. Co. v. Harlin........................... 698 

RAILROAD COMPANIES. NEGLIGENCE. PLEADING. EMINENT 
DOMAIN.  

Fremont, E. & M. V. R. Co. v. Waters.......................... 592 
CARRIERS. FREIGHT. CONNECTING LINES.



TABLE OF CASES REPORTED. xiii 

G.  
PAGE 

Gamble v. Stauber Mfg. Co........................................ 463 

CUSTOM AND USAGE. KNOWLEDGE. CONTRACTS.  

Gamble, Wilson v............................................426 
Gardner, Maryott v............ ............................... 320 

German Savings Bank, State v.................................... 734 

Gibson v. Sidney.............................................. 12 

ACTION. CAUSE. ATTACIMENT.  

Gilm ore v. W hiteman............................................. 760 
RES JUDICATA. NOTES.  

Godola, East Omaha Street R. Co. v.............................. 906 

Golder v. Lund................................................... 867 

PERSONAL INJURIES. MEDICAL TREATMENT. EXPENSE. ASSAULT 

AND BATTERY.  

Gothenburg, Village of, Ehmen v.................................. 715 

Graham, Farmers & Merchants Ins. Co. v......................... 818 

Greeley State Bank v. Line.................................... 431 

MORTGAGES. EVIDENCE OF EXECUTION. EQUITAIIE ASSIGNMENT 

OF NOTE. INDORSEMENT.  

Gretna State Bank, Whitney v.................................... 438 

Griffing v. Curtis.................................................. 334 

REPLEVIN. PLEADING.  

Griffith v. Jenkins................................................. 715 

JUDICIAL SALES. RAISING BID.  

Griffith v. Thompson.......................................... 424 

STATUTE OF FRAUDS. VENDOR AND VENDEE.  

Griswold, Council Bluffs Savings Bank v........................... 753 

Grotte v. Nagle.... .......................................... 363 

PLEADING. AMENDMENTS. ATTACHMENT.  

H.  

H ake v. W oolner................................................... 329 

BILL OF EXCEPTIONS. WAIVER OF OBJECTIONS.  

Hall, Seaver v..............................................878 
Hamilton, Northern Assurance Co. of London v.................... 248 

Hans v. State.... ........................................... 150 

REVIEW. CRIMINAL LAW. CONTINUANCE. INTOXICATING LIQUORS.  

Harlin, Fremont, E. & M. V. R. Co. v...............................698 

Hart, Woods v.......... .................................... 497 

Hartford Life & Annuity Ins. Co. v. Cummings.....................236 

INTERPLEADER. INSURANCE. GARNISHMENT. INJUNCTION.  

Hartman, Brown v.........................329 
Harshman v. Rose.................... 113 

ASSAUILT AND BATTERY. DAMAGES. PLEADIN.G.  

Hastings, City of, Mills v .......................................... 842 

Heitshusen, Moseman v........................................... 420 

Holliday, Village of Culbertson v................................... 229



xiv TABLE OF CASES REPORTED.  

PAGE 
Holmes v. Hull............................................... 656 

MORTGAGES. ACKNOWLEDOENT. WITNESSES. MARRIED WOMEN.  

Homan, Seieroe v......... ..................................... 601.  
Home Fire Insurance Co. v. Wood.............................. 381 

MISTAKE. REFORMATION OF CONTRACT. INSURANCE.  

H opewell v. McGrew .......................... :................... 789 
PLEADING. WAIVER oF DEFECT. PRINCIPAL AND SURETY.  

ATTACHMENT.  

Hopper, Roberts v............................................ 681 
Hostetler, Shafer v.................. ......... 71 
Hull, Holmes v............................................... 656 
Hunt, Engle v................................................ 358 

I 
In re McVey....*.......................................... 481 

BonAILAr.  
Insurance Company, Farmers & Merchants, v. Graham ............. 818 
Insurance Company, Hartford Life & Annuity, v. Cummings........ 236 
Insurance Company, Home Fire, v. Wood........................ 381 
.Insurance Company, Modern Woodman Accident Association v.  

Kline ..................................................... 345 
Insurance Company, Northern Assurance, of London, v. Hamilton.. 248 
Insurance Company, Omaha Fire, v. Crighton.................. 314 
Insurance Company, Omaha Fire, v. Thompson.................. 580 
Insurance Company, Omaha Life Association, Kettenbach v........ 846 
Jowa Loan & Trust Co. v. Walker.............................. 667 

REVIEW. DEFECTIVE RECORD.  

J.  
Jamison v. Kent............................................. 247 

INSTrI(TiooNs. REPETITIONS.  

Jenkins, Griffith v............................................ 719 
Johnson, Burkland v........ .................................... 858 
Jones, Knapp v.............................................. 490 
Jones v. Wiesen.... .......................................... 243 

NEGOTIABLE INSTRUMENTS. INDORSEMENTS.  

K.  
Keith, Creighton v........ ..................................... 810 
Keller, Douglas County v.......................................... 139 
K ent, Jam ison v.................................................. 247 
Kettenbach v. Omaha Life Association.......................... 846 

LIFE INSURANCE. WARRANTIES.  

Kilpatrick-Koch Dry Goods Co., Robinson v........................ 795 
Kilroy, Em erson v................................................ 591 
K ing v. State...................................................... 66 

MANDAMUS. ALTERNATIVE WRIT. SCHOOLS.  

Kinsey, Mullen V........ ....................................... 466



TABLE OF CASES REPORTED. xV 

PAGE 

Kline, Modern Woodman Accident Association v................... 345 
Knapp v. Jones .............................................. 490 

DAMAGES. TRIAL.  

Knight, Omaha Loan & Trust Co. Savings Bank v.................. 342 

Koopman v. Carroll.... ..................................... 824 
EJECTMENT. EXECUTORS AND ADMINISTRATORS.  

L.  

Lansing, Oliver v.................................................. 828 

Lauder v. State.................................................... 140 

CRIMINAL LAW. MOTION FOR NEW TRIAL.  

Leinberger, Raym ond v........................................... 815 

Lincoln, City of, Bryan v.......................................... 620 
Lincoln, City of, W ebster v........................................ 1 

Lincoln County, Berger v.......................................... 687 

Line, Greeley State Bank v........................................ 434 

Lisy v. State................................................. 226 
BASTARDY. EVIDENCE.  

Lobeck v. D uke.................................................... 568 
GUARANTY. SALE OF CORPORATE STOCK.  

Long, Sm ith v...................................................... 749 

Low e, Y eiser v.................................................... 310 

Lund, G older v.................................................... 867 

Lyon, Chicago, B. & Q. R. Co. v.................................... 640 

Mv.  

McCandless, Reynolds v....................................... 225 
McCullum, Moran v.......................................... 449 

McGrew, Hopewell v.......................................... 789 
McKibben, First Nat. Bank of Dubuque v ........................ 513 

McKinley-Lanning Loan & Trust Co. v. Aldrich.................. 785 
USURY.  

McVey, In re ................................................. 481 

Manhattan Beach Improvement Co., Brotherton v.................. 214 

Mapes v. Village of Syracuse. ................................. 329 
BILL OF EXCEPTIONS. WAIVER OF OBJECTIONS.  

Marder, Campbell Printing Press & Mfg. Co. v................... 283 
M aryott v. Gardner............................................... 320 

JUDGMENT WITHOUT FINDING. REVIEW.  

Means, Winters v.................................................. 209 

Merchants Savings Bank of Providence v. Noll..................... 615 

APPEARANCE. REVIEW. TRANSCRIPT.  

Metcalf, Union P. R. Co. v......................................... 452 

Michigan Savings & Loan Association, Chappell v .................. 116 

Miller, Raymond Bros. v........................................... 506 

Mills, City of Hastings v.......................................... 842



xvi TABLE OF CASES REPORTED.  

PAGE 
Missouri P. R. Co., Thompson v.................................329, 330 
Missouri P. R. Co., Town v......................................... 768 
Modern Woodman Accident Association v. Kline................. 345 

INSURANCE. AMBIGUITY OF POLICY. PAROL EVIDENCE.  

Montgomery v. Albion Nat. Bank.................................. 652 
USURY. PAYMENT. SET-OFF. REVIEW.  

M oore v. Pollock.................................................. 900 
AGENCY. COLLECTIONS. PAYMENT.  

M oore, State v.................................................... gg 
M oran v. M cCullum ............................................... 449 

CONTINUANCE.  

Morrissey v. Ramsey.............................................. 166 
Moseman v. Heitshusen........................................... 420 

DEEDS. CONDITIONS. RELIGIOUS SOCIETIES.  

Mosher v. Cole.................................................... 636 
LANDLORD AND TENANT.  

M ullen v. K insey.................................................. 466 
VENDOR AND VENDEE. FRAID.  

N.  

Nagle, Grotte v............................................... 363 
Nash, City of Ord v........... .................................. 335 
Nash v. Costello.............................................. 325 

BIL, or EXCEPTIONS. LACIES.  

National Bank of Commerce v. Chapman .......................... 484 
FRAUDULENT CONVEYANCES. RELATIVES.  

Nebraska Loan & Trust Co. v. Barnes.............................. 324 
FORECLOSURE SALE.  

Nebraska Loan & Trust Co., Peck v............................. 227 
Nebraska Savings & Exchange Bank, Clarke v.................... 669 
Nemaha County, Chicago, B. & Q. R. Co. v......................... 393 
Nenow, Norfolk Nat. Bank v.................................... 429 
Nissen v. Turner.................................................. 272 

LANDLORD AND TENANT. RENT.  

Noll, Merchants Savings Bank of Providence v..................... .615 
Norcross v. Baldwin............................................... 885 

REPLEVIN. LIEN. PLEADING.  

Norfolk Beet-Sugar Co. v. Moore.................................. 88 
Norfolk Nat. Bank v. Nenow..................................... 429 

PLEDGE BY HUSBAND. NOTICE OF WIFE'S TITLE. HUSBAND AND 
WIFE.  

North Platte, City of, North Platte Water-Works Co. v ............. 853 
North Platte Water-Works Co. v. City of North Platte ............. 853 

REVIEW. PRINTED ABSTRACT. MUNICIPAL CORPORATIONS.  
WATER-WORKS.  

Northern Assurance Co. of London v. Hamilton.................. 248 
INSURANCE. CANCELLATION. LIABILITY OF AGENT.



TABLE OF CASES REPORTED. Xvii 

0.  
PAGE 

Oberne v. Burke.................................................. 764 
PRINCIPAL AND AGENT. RATIFICATION.  

Ogden, Rosenthal v.......................................... 218 

Olcott v. Bolton............................................. 779 
SALE OF BANK STOcic. FALSE REPRESENTATIONS.  

Oliver v. Lansing............................................. 828 
PARTITION. DiSTRIBUTION.  

Omaha, City of, Richards v.................................... 804 

Omaha Fire Ins. Co. v. Crighton................................ 314 
TRIAL. MEMORANDA BY JURORS. INSURANCE.  

Omaha Fire Ins. Co. v. Thompson.................................. 580 

EQUITY. ISSUE oF FACT. INSURANCE. CHATTEL MORTGAGES.  

DAMAGES.  

Omaha Life Association, Kettenbach v.......................... 846 

Omaha Loan & Trust Co. Savings Bank v. Knight.................. 342 
REVIEW. LACHES. APPEARANCE.  

Ord, City of, Nash v.......................................... 335 

Otto v. Burch... ........................................... 894 

REPLEVIN. JUDGMENT. APPEAL. DAMAGES.  

Overall, Scott v.................................................... 144 

Overton, Alexander v.............................................. 329 

P.  

Peck v. Nebraska Loan & Trust Co................................ 227 
REVIEW. TRANSCRIPT. ORIGINAL PLEADINGS.  

Peebles, Farley v.................................................. 723 

Phcenix Publishing Co., Bates v................................. 79 

Piper, State v........................................25, 39, 40, 42 

Pollock, Moore v.................................................. 900 

Portrey, Western White Bronze Co. v.............................. 801 

Powell, City of South Omaha v..................................... 798 

Rachm an v. Clapp................................................. 648 
SALES. ATTACHMENT.  

Railroad Company, Chicago, B. & Q., v. Lyon....................... 640 

Railroad Company, Chicago, B. & Q., v. Nemaha County ............ 393 

Railroad Company, Chicago, B. & Q., v. Soderberg.................. 674 

Railroad Company, Chicago, B. & Q., v. State....................... 399 

Railroad Company, Fremont, E. & M. V., v. Harlin................. 698 

Railroad Company, Fremont, E. & M. V., v. Waters................. 592 

Railroad Company, Missouri P., Thompson V....................329, 330 

Railroad Company, Missouri P., Town v......................... 768 

Railroad Company, Union P., v. Doyle.......................... 555 

Railroad Company, Union P., v. Metcalf......................... 452



xviii TABLE OF CASES REPORTED.  

PAGO~ 
Raker v. State............................................... 22 

REVIEW. BRIEFS. INSTRUCTIONS. LIBEL.  
Ramsey, Morrissey v.... .......................................... 6 
Raymond v. Leinberger........................................ 815 

FRAUDULENT CONVEYANCES. RESALE.  

Raymond Bros. v. Miller...................................... 50& 
THOVER ANI) CONVERSION.  

Renard v. Thomas..................-....................... 399 
APPEAL. LACHES. DISMISSAL.  

Reuther v. Zimbleman......................................... 165 
REVIEW.  

Reynolds v. McCandless....................................... 225 
BILL OF EXCEPTIONS.  

Rice, Bell v.............................................................547 
Richards, City of Omaha v..................................... 804 
Richards, Drexel v........................................... 509 
Riley, Creighton University v.................................. 341 
Roberts v. Hopper........................................... 681 

ASSIGNMENTS OF ERROR.  

Roberts v. Samson...........................................74& 
PLEADING. DEMURRER. MORTGAGES. PAYIENT.  

Robinson v. Kilpatrick-Koch Dry Goods Co...................... 795' 
CHATTEL MORTGAGES. PETITION IN ERROR. REI'LEVIN.  

Robinson, Shaw v..... ..................................... 409 
Robinson, Wallachs v......................................... 469 
Rocco v. Frapoli.............................................. 665.  

CONTRACTS. PUBLIC POLICY.  
Roeder, Wood v.............................................. 476 
Rohman, Closson v........................................... 323 
Rose, Harshman v ............................................ 113 Rose v. Piper.................................................42 
Rosenthal v. Ogden........................................... 21& 

CONTRACTS. CONSTRUCTION.  
Royse v. State Nat. Bank of St. Joseph......................... 16 

ALTERATION OF INSTRUMENTS.  
Russell, Tecumseh Nat. Bank v................................ 277 Ryley v. Sandean........................................... 111 

ALLEY. NOTICE OF EXISTENCE.  

Sadilek, Western Wheeled Scraper Co. v........................ o5.  
Samson, Roberts v......................................................745 
Sandean, Ryley v..............................................il 
Saunders, Tecumseh Nat. Bank v...............................521 
School District No. 1, Hall County, King v........................66 
School District No. 27, Saline County, Wallace v..................171 
Scott v. Overall... ......................................  

BILL OF ExcEpTIONS.



TABLE OF CASES REPORTED. Nix 

PAGE 

Scott v. W right................................................... 849 
JUDGMENT. PROCEEDING TO VACATE.  

Seaver v. H all..................................................... 878 
VENDOR AND VENDEE. BREACH OF CONTRACT. DAMAGES.  

Seieroe v. First Nat. Bank of Kearney.......................... 612 
NEGOTIABLE INSTRUMENTS. CONTRACTS. EvIDENCE.  

Seieroe v. H om an................................................. 601 
SUBROGATION. MISTAKE.  

Shafer v. Hostetler..... ................. ..................... 71 
REVIEW.  

Shaw v. Robinson............................................. 403 

CORPORATIONS. INSOLVENCY. PREFERING CHEMTORS.  

Shryock v. Shryock........................................... 886 
INSURANCE. MUTUAL BENEFIT ASSOCIATIONS. BENEFICIARIES.  

Sidney, Gibson v................................................... 12 
Slater, Bradley v.................................................. 682 
Slusher, Eggleston v............................................... 83 
Sm ith v. Beagle................................................... 445 

TRANSCRIP'T FOR REVIEW.  

Sm ith, Beagle v................................................... 446 
Sm ith, Chappell v................................................. 116 
Sm ith, D ouglas v.................................................. 899 
Sm ith v. Long..................................................... 749 

MORTGAGES. FRAUDULENT RELEASE.  

Sm ith, Stew art v.................................................. 631 
Soderberg, Chicago, B. & Q. R. Co. v............................... 674 
South Omaha, City of, Powell v.................................... 798 
South Omaha The & Coal Co., Wattles v............................ 251 
Spearm an, W hitney v............................................. 617 
State, Blodgett v.................................................. 121 
State, Cum m ings v................................................ 274 
State, Edgerton v.................................................. 72 

State, Fanton v................................................... 351 
State v. German Savings Bank...................................... 734 

BANKS AND BANKING. INSOLVENCY.  

State, H ans v...................................................... 150 
State, Lauder v.................................................... 140 
State, L isy v ...................................................... 226 
State, R aker v..................................................... 202 
State, Stenberg v.................................................. 127 
State, ex rel. Carey, v. Cornell..................................... 526 

STATUTES. A.1MENDMENTS. STENOGRIAPIIERS.  

State, ex rel. Casper, v. Piper................................... 40 
ELECTIONS. CERTIFICATE OF NOMINATION.  

State, ex rel. Dahlman, v. Piper...............................25, 39 
SUPREME COURT. JURISDICTION. MANDAMUS. ELECTIONS.  

NOMINATING CONVENTIONS.  

State, ex rel. Keller, Stenberg v................................ 127



xx TABLE OF CASES REPORTED.  

PAG E 
State, ex rel. Morrissey, v. Ramsey.............................. 166 

REVIEW. SUPERSEDEAS. PLEADING.  

State, ex rel. Norfolk Beet-Sugar Co., v. Moore..................... 88 
BOUNTIES. APPROPRIATIONS. STATUTES.  

State, ex rel. Rose, v. Piper........................................ 42 
ELECTIONS. CERTIFICATES OF NOMINATION.  

State, ex rel. School District No. 1, Hall County, King v............ 66 
State, ex rel. State Board of Transportation, Chicago, B. & Q. R.  

Co. v......................................................... 399 
State, ex rel. Strickler, Edgerton v............................... 72 
State, ex rel. Woodruff-Dunlap Printing Co., v. Bartley............. 874 

MANDAMUS.  

State Board of Transportation, Chicago, B. & Q. R. Co. v........... 399 
State Nat. Bank of St. Joseph, Royse v............................. 16 
Stauber Mfg. Co., Gamble v....................................... 463 
Steckleberg, W ells v........................ ...................... 670 
Steen v. Stretch............................. ..................... 572 

USURY. BANK DISCOUNT.  

Stenberg v. State.................................................. 127 
COUNTIES. PROPOSITIOX TO SELL PUBLIC GROUNDS. ELECTION.  

STATUTES.  

Stevenson, Estabrook v............................................ 378 
Stewart v. Sm ith.................................................. 631 

REVIEW. REAL ESTATE AGENTS. COMMISSION. INSTRUCTIONS.  

Storz v. Finklestein ............................................... 177 
ATTACHMENT. ACTION ON BOND. BURDEN OF PROOF. REVIEW.  

Stretch, Steen v................................................... 572 
Stuart v. Burcham............................................. 823 

BILL OF EXCEPTIONS. REVIEW. TRANSCRIPT.  

Syracuse, Village of, Mapes v ...................................... 329 

T.  

Talcott v. Field................................................... 635 
BILL OF EXCEPTIONS.  

Taylor, Douglas County v......*.................................... 535 
Tecumseh Nat. Bank v. Best....................................... 518 

SUCCESSOR TO BANK. AssUMPTION OF LIABILITY. BILL OF 
EXCEPTIONS.  

Tecumseh Nat. Bank v. Russell .................................... 277 
CONSTRUCTIVE TRUST. BANK STOCK. CORPORATIONS.  

Tecumseh Nat. Bank v. Saunders .................................. 521 
SUCCESSOR TO BANK. AssUMPTION OF LIARILITY.  

Thomas, Renard v........ ...................................... 398 
Thompson, Griffith v......................................... 424 
Thompson v. Missouri P. R. Co.............................329, 330 

BILL OF EXCEPTIONS. WAIVER OF OBJECTIONs. LACTIES.  

Thompson, Omaha Fire Ins. Co. v.... ........................... 580



TABLE OF CASES REPORTED. xxi 

PAG E 

Town v. Missouri P. R. Co.................................... 768 

WATER-COURSES. SIZE OF STREAM. SPECIAL FiNDTNas. VERDICTS.  

Trumble v. Trumble........................................... 332 
BILL OF EXCEPTIONS. LACIlES.  

Turner, Clark v.................................................... 290 

Turner, N issen v.................................................. 272 

U.  
Union P. R. Co. v. Doyle....................................... 555 

MASTER AND SERVANT. VICE-PRINCIPAL.  

Union P. R. Co. v. Metcalf ........................................ 452 
PARTNERSHIP. ABATEMENT. CARRIERS.  

Union Savings Bank, Baum Iron Co. v............................. 387 

United States Nat. Bank Branch v.............................. .470 

V.  

Vick Bros., Fickes v............................................... 401 

Village of Culbertson v. Holliday.................................. 229 

MUNICIPAL CORPORATIONS. DANGEROUS PREMISES. NEGI.ENCE.  

Village of Gothenburg, Ehmen v................................... 715 

Village of Syracuse, Mapes v...................................... 329 

W.  

Walker, Iowa Loan & Trust Co. v............................... 667 

Wallace v. School District No. 27, Saline County................. 171 
SCHOOLS AND SCooOL DISTRICTS. TEACHERS. CONTRACTS.  

Wallachs v. Robinson........................................ 469 

INSOLVENT CORPORATIONS. PREFERRING CREDITORS.  

Ward, Aultman, Miller & Co. v................................ 442 

Waters, Fremont, E. & M. V. R. Co. v........................... 592 

Wattles v. South Omaha Ice & Coal Co......................... 251 
LANDLORD AND TENANT. REPAIRS. RENT.  

Webster v. City of Lincoln...................................... 1 

APPEAL FROM BOARD OF EQUALIZATION. TAXATION. INJUNCTION.  

Wells v. Steckleberg............................................... 670 
GUARDIAN AND WARD.  

Western Wheeled Scraper Co. v. Sadilek........................ 105 
BANK CHECKS. PRESENTMENT. COLLECTION.  

Western White Bronze Co. v. Portrey.............................. 801 
PRINCIPAL AND AGENT. SET-OFF.  

White, City of Florence v......................................... 516 

Whiteman, Gilmore v......................................... 760 

Whitney v. Gretna State Bank................................. 438 

PARTNERSHIP. EVIDENCE OF MEMBERSHIP.  

W hitney v. Spearm an ............................................ 617 

PAROL EVIDENCE. COMMERCIAL PAPER. FINAL ORDER.



xxii TABLE OF CASES REPORTED.  

PAGE 
Wiesen, Jones v.............................................. 24: 
Wilcox, Carpenter Paper Co. v................................. 659 
Wilson v. Gamble... ......................................... 426 

FRAUDULENT CONVEYANCES. CONSIDERATION. INSTrUCUTIONS.  
WEIGHT OF EVIDENCE.  

W inters v. M eans................................................. .09 
PARTNERSHIP. MEMBERS. BILL OF EXCEPTIONS. PLEADING.  

W ood, Home Fire Ins. Co. v....................................... 381 
W ood v. R oeder................................................... 476 

FRAUD IN MISREPRESENTING FOiETON LAWS. COUNTY WABHANTS.  

Woodford, Ashland Land & Live Stock Co. v....................... 118 
Woodruff-Dunlap Printing Co. v. Bartley........................ 874 
W oods v. H art.................................................... 497 

SPECIFIC PERFORMANCE. FRAUD. PRINCIPAL AND AGENT.  

Woolner, Hake v........ ....................................... 329 
Wright, Scott v............................................... 849 

Y.  
Yelser v. Lowe..*........................................... 310 

DIVORCE. ATTORNEYS' LIENS.  

Z.  
Zimbleman, Reuther v .................................. 165



CASES CITED BY THE COURT.  

CASES MARKED * ARE OVERRULED IN THIS VOLTME.  

CASES MARKED t ARE CRITICISED IN THIS VOLUME.  

CASES MARKED I ARE DISTINGUISHED IN THIS VOLUME.  

A.  
PAGE 

Abbott v. Dexter, 6 Cush. (Mass.), 108..........................865 
Acker v. White, 25 Wend. (N. Y.), 614...........................447 
Adams v. Adams, 23 Ind., 50.................................. 5 
Adams v. Hackett, 7 Cal., 187...................................60 
Adams v. Nebraska City Nat. Bank, 4 Neb., 370.................... 886 
Adams v. Stewart, 5 Harr. (Del.), 144........................... 870 
Adams v. Woods, 8 Cal., 153, 9 Cal., 24............................ 60 
AEtna Ins. Co. v. Bank of Wilcox, 48 Neb., 544................438, 440 
Aiken v. State. 41 Neb., 263.. .................................. 125 
Ainsworth v. Ritt, 38 Cal., 89.................................. 264 
Aldritt v. Panton, 17 Mont., 187................................. 804 
Allen v. Maddox, 40 Ia., 125........................ ............ 756 
Alton v. Meeuwenberg, 66 N. W. Rep. (Mich.), 571................. 362 
American Fur Co. v. United States, 2 Pet. (U. S.), 358............... 732 
American Water-Works Co. v. Dougherty, 37 Neb., 373..........113, 114 
Anderson v. Rodgers, 53 Kan., 542.............................. 109 
Anderson School Township v. Milroy Lodge, 130 Ind., 108.......... 835 
Andres v. Kridler, 47 Neb., 585..............................18,166 
Andrews v. Powers, 35 Wis., 644................................ 437 
Anglo-American Land Mortgage & Agency Co. v. Brohman, 33 Neb., 

409 ........................................................ 788 
Anheuser-Busch Brewing Association v. Peterson, 41 Neb., 897..713, 774 
Appeal of H. B. Latshaw, 122 Pa- St., 142......................... 836 
Appleton v. Barrett, 22 Wis., 568............................... 391 
Argenti v. City of San Francisco, 16 Cal., 282....................... 135 
Aspinwall v. Sabin, 22 Neb., 74..................................... 313 
Atchison & N. R. Co. v. Miller, 16 Neb., 661......................... 213 
Atchison & N. R. Co. v. Washburn, 5 Neb., 117................... 459 
Atchison, T. & S. F. R. Co. v. Lawler, 40 Neb., 356.................. 460 
Atkins v. Commonwealth, 30 S. W. Rep. (Ky.), 948 ................ 357 
Atkins v. Gladwish, 27 Neb., 841................................ 873 
Aultman v. Daggs, 50 Mo. App., 280............................. 370 
Aultman v. Lee, 43 Ia., 404..................................... 904 
Austin & N. W. R. Co. v. Anderson, 15 S. W. Rep. (Tex.), 484....... 711 
Austin v. Tecumseh Nat. Bank, 49 Neb., 412...................... 522 
Avery v. Payne, 12 Mich., 540...................................... 833 

(xxiii)



xxiv CASES CITED BY THE COURT.  

B.  
PAGE 

Bachop v. Hill, 54 Vt., 507...................................... 367 
Baker v. Armstrong, 57 Ind., 189.................... ........ 437 
Baker v. Board of Election Commissioners, 68 N. W. Rep. (Mich.), 

752 ........................................................ 53 
Baldwin v. Humphrey, 44 N. Y., 609..........................835, 836 
Baldwin v. Oskaloosa Gas Light Co., 10 N. W. Rep. (Ia.), 317........ 710 
Baldwin v. Spriggs, 65 Md., 373; 5 Atl. Rep. (Md.), 295.............. 22 
Ballard v. State, 19 Neb., 609.................................. 206 
Ballou v. Black, 17 Neb., 389................................... 529 
Baltimore & 0. R. Co. v. Baugh, 149 U. S., 368.................... 562 
Bambrick v. King, 59 Mo. App., 284.............................. 511 
Bank of America v. Pollock, 4 Edw. Ch. (N. Y.), 215...............281 
Bank of Commerce v. Schlotfeldt, 40 Neb., 212....................489 
Banta v. Garmo, 1 Sandf. Ch. (N. Y.), 383........................610 
Barmby v. Wolfe, 44 Neb., 77... ............................. 654 
Barnes v. Van Kewren, 31 Neb., 165..........................17,579 
Barnett v. Pratt, 37 Neb., 349...................................520 
Barney v. Flower, 7 N. W. Rep. (Minn.), 823.....................865 
Barney v. State, 49 Neb., 515...............................352, 353 
Bassett v. Bassett, 55 Me., 127.................................881 
Bates County Nat. Bank v. Owen, 79 Mo., 429.....................447 
jBays v. State, 6 Neb., 167.... ........................... 174,175 
Beach v. Crain, 2 N. Y., 87....................................256 
Beach v. Cramer, 5 Neb., 98...................................845 
Beavers v. Missouri P. R. Co., 47 Neb., 761................166, 307, 651 
Bed ford v. Van Cott, 42 Neb., 229 ................................ 586 
Beggs v. Forbes, 30 Eng. Law & Eq., 508........................ 223 
Belcher v. Skinner, 28 Neb., 91................................. 451 
Bell v. Beler, 40 Neb., 501.................................228, 445 
Bell v. Stowe, 44 Neb., 210..................................... 788 
Belton v. Summer, 12 So. Rep. (Fla.), 371......................... 22 
Bierbower v. Polk, 17 Neb., 268................................ 419 
Bishop v. Holcomb. 10 Conn., 44 ................................ 242 
Bishop v. Stevens, 31 Neb., 786.................................. 149 
Black v. Cabon, 24 Neb., 248 .................................... 321.  
Black v. Winterstein, 6 Neb., 224................................. 392 
Blake Opera House v. Home Ins. Co., 73 Wis., 667 .................. 385 
Blanchard v. Page, 8 Gray (Mass.), 281.......................... 44 
Blodgett v. Moore, 141 Mass., 75................................. 21 
Bloyd v. St. Louis & S. F. R. Co., 58 Ark., 66..................... 561 
Board of Commissioners of Dixon County v. Barnes, 13 Neb., 294. 543 
Boatwright v. Stewart, 37 Ark., 614............................. 179 
Bodley v. Emporia Nat. Bank, 16 Pac. Rep. (Kan.), 88..............246 
Bohanan v. State, 15 Neb., 209.................................155 
Bohn Sash & Door Co. v. Case, 42 Neb., 281..................601, 610 
Bohnert v. Bohnert, 27 Pac. Rep. (Cal.), 732....................76,79 
Borden v. Borden, 2 R. 1., 94....................................21 
Bowen v. Johnson, 6 nd., 110..................................21 
Bowers v. Bowers, 53 Ind., 43C..................................22



CASES CITED BY THE COURT. xxV 

PAGE 

Boykin v. Bank of Fayetteville, 24 S. E. Rep. (N. Car.), 357......... 474 

Bradford v. Boudinot, 3 Wash. (U. S. C. C.), 122.................. 304 

Brady v. Cubitt, 1 Doug. (Eng.), 31............................... 22 

Braiden v. Mercer, 44 0. St., 339................................. 198 
Bravo v. State, 20 Tex. App., 188............................... 483 

Brigham v. McDowell, 19 Neb.. 407............................. 815 

Bristor v. Galvin, 62 Ind., 352.................................. 851 
Brome v. Cuming County, 31 Neb., 362 .......................... 529 
Bromley v. People, 37 N. E. Rep. (111.), 209......................... 483 

Brotherton v. Manhattan Beach Improvement Co., 48 Neb., 363..214, 217 
Brown v. Commissioners of Otoe County, 6 Neb., 111 ............... 543 
Brown v. Haff, 5 Paige Ch. (N. Y.), 235............................. 884 
Brown v. Lutheran Church, 23 Pa. St., 495........................ 836 
Brown v. Rice, 26 Gratt. (Va.), 467............................. 480 
Brown v. Young, 2 B. Mon. (Ky.), 26......................... 870, 871 
Brush v. Wilkins, 4 Johns. Ch. (N. Y.), 506........................ 22 

Buchanan v. Cole, 57 Mo. App., 11 ................................ 511 
Buffalo County Nat. Bank v. Sharp, 40 Neb., 123.................... 659 
Buh1 v. Peck, 37 N. W. Rep. (Mich.), 876......................... 698 
Bunderson v. Burlington & M. R. R. Co., 43 Neb., 545............... 774 
Burbank v. Ellis, 7 Neb., 156....................... ............ 657 
Burgess v. Burgess, 25 Ill. App. Ct., 525........................... 79 
Burgess v. Hitt, 21 Mo. App., 313................................ 814 
Burghardt v. Owen, 13 Gray (Mass.), 300........................ 865 
Burlington & M. R. R. Co. v. Crockett, 19 Neb., 138................. 558 
Burlington & M. R. R. Co. v. Gorsuch, 47 Neb., 767................. 185 
Burlington & M. R. R. Co. v. Kearney County, 17 Neb., 511 .......... 793 
Burlington & M. R. R. Co. v. Schluntz, 14 Neb., 421................. 709 
Burnham v. Tizard, 31 Neb., 781.. ............................... 311 
Burrell v. State, 25 Neb., 581... ............................ 156, 356 
Burris v. Court, 48 Neb., 179...............................154, 356 
Burt v. Bowles, 69 Ind., 1.......................................... 479 
Burton v. Burton, 28 Ind., 342...................................... 814 
Burton v. Reeds, 20 Ind., 87........................................ 814 
Butterfield v. Town of Ontario, 32 Fed. Rep., 891................... 246 
Byers v. Thompson, 66 Ill., 421..................................... 551 

C.  
Cain v. Cody. 29 Pac. Rep. (Cal.), 778............................ 391 
Calhoun v. Hannan, 87 Ala., 277................................. 181 
CanP v. Pollock, 45 Neb., 771................... 335. 508, 586. 797, 886 

Campbell v. Holland, 22 Neb., 587 ................................. 275 
Campbell v. McClure, 45 Neb., 609............................... 149 

Carleton v. State, 43 Neb., 373................................. 872 
Carr v. State, 127 Ind., 204...................................... 93 
Carson v. Stevens, 40 Neb., 112.............................489, 697 
Carver v. Taylor, 35 Neb., 429.................................. 881 
Cattle v. Haddox, 14 Neb., 59, 527, 17 Neb., 307 .................. 327, 655 
Cedar Lake Hotel Co. v. Cedar Lake Hydraulic Co., 48 N. W. Rep.  

(Wis.), 371 ................................................. 711



xxvi CASES CITED BY THE COURT.  

PAGE 

Central City Bank v. Rice, 44 Neb., 594......................... 496 
Chaffee v. Atlas Lumber Co., 43 Neb., 224........................ 651 
Chamber v. Seary, 73 Ala., 372................................. 504 
Chapman v. Kimball, 7 Neb., 399................................ 149 
Chapman v. Summerfield, 14 Pac. Rep. (Kan.), 235................. 489 
Chappell v. Smith, 40 Neb., 579................................ 116 
Charlebois v. Gogebic & Al. R. R. Co., 91 Mich., 59.................. 808 
Cheek v. State, 35 Ind., 492.................................... 315 
Cheney v. Cooper, 14 Neb., 413................................. 327 
Cheney v. Straube, 35 Neb., 524................................. 150 
Chicago & A. R. Co. v. Maher, 91 Ill., 312........................ 710 
Chicago, B. & Q. R. co. v. Bell, 44 Neb., 44....................461, 520 
Chicago, B. & Q. R. Co. v. Goracke, 32 Neb., 90...................... 157 
Chicago, B. & Q. R. Co. v. James, 26 Neb., 188..................... 645 
Chicago, B. & Q. R. Co. v. O'Connor, 42 Neb., 90...............709,711 
Chicago, B. & Q. R. Co. v. Sullivan, 27 Neb., 673.................... 559 
Chicago & E. I. R. Co. v. Loeb, 8 N. E. Rep. (Ill.), 460............... 705 
Chicago & E. I. R. Co. v. McAuley, 11 N. E. Rep. (Ill.), 67........... 705 
Chicago, M. & St. P. R. Co. v. Ross, 112 U. S., 377................561, 562 
Chicago, P. & S. R. Co. v. Town of Marseilles, 107 Ill., 315........... 143 
Chicago, R. I. & P. R. Co. v. Smith, 111 Ill., 363..................... 704 
Chicago, St. P., M. & 0. R. Co. v. Lundstrom, 16 Neb., 254.......... 558 
Child v. Baker, 24 Neb., 188...................................657 
Child v. Child, 13 Wis., 18....................................391 
Childerson v. Childerson, 47 Neb., 162...........................166 
Chisholm's Heirs v. Ben, 7 B. Mon. (Ky.), 408.............300,301,302 
Christopher v. Christopher, 4 Burr (Eng.), 2182...................22 
Church v. Goodin, 22 Kan., 527.................................756 
City Bank v. Wright, 26 N. W. Rep. (Ia.), 35..................... 698 
City Nat. Bank v. Jeffries, 73 Ala., 183.......................... 181 
City of Beatrice v. Reid, 41 Neb., 214............................ 231 
City of Chadron v. Glover, 43 Neb., 732.......................... 546 
City of Chicago v. Wood, 24 Ill. App., 40......................... 871 
City of Friend v. Ingersoll, 39 Neb., 717......................... 868 
City of Lincoln v. Gillilan, 18 Neb., 114 ........................ 235, 338 
City of Lincoln v. Smith, 28 Neb., 762........................... 80[ 
City of Logansport v. Dunn, 8 nd., 378.......................... 713 
City of North Vernon v. Voegler, 2 N. E. Rep. (lad.), 821........... 709 
City of Omaha v. Jansen, 35 Neb., 68............................ 340 
City of Ord v. Nash, 50 Neb., 335 . .............................. 801 
City of Pella v. Scholte, 24 Ia., 283 .............................. 718 
City of Sacramento v. Dunlap, 14 Cal., 424....... .............. 186 
City of South Omaha v. Cunningham, 31 Neb., 316................ 338 
City of South Omaha v. Taxpayers' League, 42 Neb., 671............ 728 
City f. Co. v. Lee, 50 N. J. Law, 438............................. 909 
Clafflia v. Wilson, 51 Ia., 15.................................... 474 
Clayton v. Berry, 27 Ark., 129 ................................... 96 
Clark V. Morton, 5 Rawle (Pa.), 235.........................300, 301 
Clark V v.Saline County, 9 Neb., 516.............................. 135 
Clark V. Strong, 14 Neb., 229................................... 186 
Clarke v. Burke, 65 Wis., 359.................................. 312



CASES CITED BY THE COURT. xxvii 

PAGE 

Clarke v. Nebraska Nat. Bank, 49 Neb., 800......................... 137 

Clay v. Tyson, 19 Neb., 530..................................... 729 

Cleghorn v. W aterman, 16 Neb., 225................................ 34 

Closson v. Roman, 50 Nev., 323.................................... 856 

Clune v. United States, 159 U. S., 590............................... 732 

,Coad v. Read, 48 Neb., 40...................................... 321 

Coakley v. Christie, 20 Neb., 509................................ 514 

Coffin v. Dunham, 8 Cush. (Mass.), 404............................. 312 

-Cogswell v. Cameron, 136 Mass., 518................................ 864 

-Coleman v. Coleman, 19 Pa. St., 100................................ 834 

Coleman v. Scott, 27 Neb., 77................................... 242 

,Colligan v. McKernan, 2 Dem. (N. Y.), 421......................... 300 

Collins v. Dickinson, Hayw., 2d ed. (N. Car.), 275................... 838 

Collup v. Smith, 15 S. E. Rep. (Va.), 584............................ 21 

Commercial Bank v. Armstrong, 148 U. S., 50...................474,475 
Commercial Nat. Bank of Omaha v. Gibson, 37 Neb., 750............ 742 

Commonwealth v. Clark, 80 Mass., 367............................. 156 

Commonwealth v. Gillon, 84 Mass., 505............................ 156 

Commonwealth v. Lloyd, 35 Atl. Rep., 816.......................... 533 

Commonwealth v. Moorhouse, 67 Mass., 470........................ 156 

Compton v. Barnes, 4 Gill (Md.), 55................................ 303 

Conant v. Smith, 1 Aiken (Vt.), 67................................. 835 

Conger v. Dodd, 45 Neb., 39........................................ 163 

Conger v. W eaver, 20 N. Y., 140.................................... 881 

Connell v. Galligher, 39 Neb., 793.................................. 658 

Connelly v. Edgerton, 22 Neb., 82.................................. 863 

Converse v. Myer, 14 Neb., 190..................................... 185 

Coogan v. Parker, 2 S. Car., 255................................... 271 

Cook v. W ebb, 19 Minn., 167....................................840, 841 

Coombs v. Brenklander, 29 Neb., 586................................ 451 

Cooper v. Central R. Co. of Iowa, 44 Ia., 134........................ 215 

Cooper v. Hill, 3 Bush (Ky.), 219................................... 182 

Coquillard v. Hovey, 23 Neb., 622.................................. 223 

Corbet v. Fetzer, 47 Neb., 269....................................617, 619 

Corker v. Corker, 87 Cal., 643................................... 21 

Cornell v. Gibson, 16 N. E. Rep. (Ind.), 130......................... 489 

Cortelyou v. Hiatt, 36 Neb., 584.................................... 619 

Costello v. Chamberlain, 36 Neb., 45................................ 419 

Cottage Organ Co. v. Boyle, 10 Neb., 409........................... 514 

Cox v. Peoria Mfg. Co., 42 Neb., 660.............................789,793 
Cox v. Woods, 67 Cal., 317..................................... 386 

Crain v. Paine, 4 Cush. (Mass.), 483................................ 437 

Crane v. Specht, 39 Neb., 123..................................... 794 

Crane Bros. Mfg. Co. v. Keck, 35 Neb., 683......................... 327 

Cropsey v. Wiggenhorn, 3 Neb., 108................................ 345 

Crowell v. Calloway, 3 Neb., 215................................... 345 

Crowell v. Johnson, 2 Neb., 146.................................... 64 

Cubbage v. Franklin, 62 Mo., 364................................... 837 

Culver v. Askley, 36 Mass., 300..................................... 864 

Curtin v. Atkinson, 36 Neb., 110.................................... 794 

Curtis v. Cutler, 7 Neb., 315........................................ 335 

Curtis v. Richards, 9 Cal., 39................................... 186 

3



xxviii CASES CITED BY THE COURT.  

D.  
PAGr 

Darling v. Darling, 16 Wis., 675.................................865 
Darnell v. Mack, 46 Neb., 740...............................648, 652 
David v. Ryan, 47 Ia., 642.....................................257 
Davidson v. Cox, 10 Neb., 150..................................150 
Davidson v. Westchester Gas Light Co., 2 N. E. Rep. (N. Y.), 892. 551 
Davis v. Commonwealth, 13 Gratt. (Va.), 139.....................794 
Davis v. Hilbourn, 41 Neb., 35 .................................. 49 
Davis v. James, 5 Burr (Eng.), 2680.........................459, 461 
Dawes v. Peck, 8 T. R. (Eng.), 330.............................459 
Dawson v. Cunning, 50 Ill. App., 286............................814 
Day v. De Yonge, 33 N. W. Rep. (Mich.), 527.....................814 
Dayton v. City of Lincoln, 39 Neb., 74...........................545 
Degering v. Flick, 14 Neb., 448................................. 390 
Delining v. Detroit Bridge & Iron Works, 46 Neb., 556............. 675 
Delaware, L. & W. R. Co. v. Salmon, 39 N. J. Law, 299.............. 706 
Devlin v. Mayor, 23 N. Y. Supp., 888(.............................. 6 
Dewey v. Chicago & N. W. R. Co., 31 Ia., 373...................... 496 
Dice v. Irwin, 11 N. E. Rep. (Id.), 488.......................... 489 
Dickerson v. Wason, 47 N. Y., 439............................... 474 
Dinnihan v. Lake Ontario Beach Improvement Co., 8 App. Div., 509, 

40 N. Y. Supp., 764.......................................... 218 
Dixon County v. Field, 11 U. S., 92............................. 136 
Dodge v. Coffin, 15 Kan., 277................................... 757 
Doe v. Burt, 1 Term R. (Eng.), 701 .............................. 270 
Doe v. Palmer, 16 Q. B. (Eng.), 747 .............................. 29 
Dolan v. McLaughlin, 46 Neb., 449 .............................. 226 
Doll v. Crume, 41 Neb., 655. ................................ 466,520 
Doom v. Walker, 15 Neb., 339....................................77.  
Doty v. Sumner, 12 Neb., 378........(n)4..........................863 
Douglas County v. Keller, 43 Neb., 643............128, 134, 139, 629, 690 
Dow v. Eyster, 79 11., 256..................................... 312 
Dow v. Haley, 30 N. J. Law, 354................................ 870 
Drake v. Chicago, R. I. & P. R. Co., 63 Ia., 308 ..................... 708 
Dresel v. Jordan, 104 Mass., 407................................ 884 
*Drexel v. Richards, 48 Neb., 732............................... 509 
Drovers Nat. Bank v. Anglo-American Packing & Provision Co., 117 

Ill., 100 .................................................. 109 
Duncan v. Magette, 25 Tex., 245................................. 555 
Dunlop v. Lambert, 6 C. & F. (Eng.), 600.......................... 459 
Durant v. Supervisors, 26 Wend. (N. Y.), 86 ....................... 14 
Durr v. Jackson, 39 Ala., 203 ................................... 181 

E.  
Eagle Fire Co. of New York v. Globe Loan & Trust Co., 44 Neb., 

oy ....................................................... 87 
Eans v. Exchange Bank of Jefferson City, 79 Mo., 182.............. 526 
Early v. Wilson, 31 Neb., 458 .................................. 697 
Eaton v. Bagtscherer, 5 Neb., 469........................... 182,193



CASES CITED BY THE COURT. xxix 

PAGE 

Eaton v. Redick, 1 Neb., 305...................................881 
Eberts v. Fisher, 54 Mich., 294..................................832 
Ecklund v. Willis, 44 Neb., 129................................342 
Eckman v. Hammond, 27 Neb., 611..........................186,191 
Edelman v. Yeasel, 27 Pa. St., 26................................223 
Edwards v. Reid, 39 Neb., 645.................................4S9 
Edwards v. Turner, 6 Rob. (La.), 382............................794 
Ela v. Banks, 37 Wis., 89.. .................................. 391 
Eldredge v. Aultman, Miller & Co., 35 Neb., 884..................757 
Ellicott v. United States Ins. Co., 7 Gill (Md.), 307..................60 
Ellis v. Darden, 86 Ga., 368......................................21 
Elwood v. May, 24 Neb., 373...................................489 
Ely v. Ely, 80 Ill., 532........ ............................... 257 

Epps v. Dean, 28 Ga., 533.......................................21 
Esterly v. Van Slyke, 21 Neb., 611............................... 600 
Esterly Harvesting Machine Co. v. Frolkey, 34 Neb., 110........... 600 
Etting v. United States Bank, 11 Wheat. (U. S.), 74................ 223 
Evans v. Hall, 1 Handy (0.), 434................................ 367 
Evansville Bank v. German-American Bank, 155 U. S., 556.......... 474 
Evet v. Walworth County Bank, 13 Wis., 469.................... 391 
Everson v. Graves, 26 Neb., 262................................. 778 
Everton v. Esgate, 24 Neb., 235................................ 115 
Ex parte Cox, 32 Pac. Rep. (Ida.), 197........................... 483 

Ex parte Kearney, 55 Cal., 212.................................. 48 

Ex parte Lange, 18 Wall. (U. S.), 63.............................. 483 

Ex parte Milligan, 4 Wall. (U. S.), 131........................... 483 

Ex parte Wilson, 114 U. S., 417.................................. 483 
Ex parte Yarbrough, 110 U. ., 651.............................. 483 

F.  

Farmers Loan & Trust Co. v. Funk, 49 Neb., 353 .................. 744 
Farmers & Merchants Bank of Elk Creek v. Farmers & Merchants 

Nat. Bank of Auburn, 49 Neb., 378............................ 768 
Farrer v. Triplet, 7 Neb., 237 ................................... 793 
Farwell v. Wright, 38 Neb., 445 ................................ 419 

Felber v. Gooding, 47 Neb., 38 ..... 7........................8166,310 
Filley v. Duncan, 1 Neb., 134................................... 882 
Fink v. Fink, 8 Ia., c13........................................ 865 
Fire Ass'n of Philadelphia v. Ruby, 49 Neb., 584.................. 309 
First Nat. Bank of Corsicana v. City Nat. Bank of Dallas, 34 . W.  

Rep. (Tex.), 459............................................ 18 
First Nat Bank of Evansville v. Fourth Nat. Bank 4f Louisville, 6 

C. C. A., 183 TrC................................................10 
First Nat. Bank of Kingman v. Gerson, 32 Pac. Rep. (Kan.), 905... 448 
First Nat. Bank of North Bend v. Miltonberger, 33 Neb., 847 ..... 778 
First Nat. Bank of Springfield, Illinois, v. Dana, 79 N. Y., 108........ 223 
First Nat. Bank of Wymore v. Miller, 37 Neb., 500............... 109 

Fitzgerald v. Brandt, 36 Neb., 683............................... 39 
Fitzgerald v. Fitzgerald & Mallory Construction Co., 41 Neb., 374... 910 
Flannagan v. Cleveland, 44 Neb., 59............................. 18



xxx CASES CITED BY THE COURT.  

PAGE 
Fleming v. Chicago, D. & M. R. Co., 34 Ia., 353...................... 708 
Flentham v. Steward, 45 Neb., 640................................ 60 
Fogg v. Blair, 133 U. S., 534...................................415 
Foley v. Holtry, 43 Neb., 133............................784,785,812 
Fonner v. Smith, 31 Neb., 107...............................461,520 
Forbes v. Petty, 37 Neb., 899.. ............................... 748 
Ford v. State, 46 Neb., 390.. ................................. 155 
Forney's Estate, 161 Pa. St., 209..................................2L 
Foster v. Devinney, 28 Neb., 416 ................................. 321 
Fowler v. Bott, 6 Mass., 62.....................................263 
Fowler v. Payne, 49 Miss., 42......................... .......... 26 
Frankel v. Stern, 44 Cal., 168................................... 186 
Franklin Mining Co. v. Pratt, 101 Mass., 359...................... 865 
Freeman's Nat. Bank v. National Tube Works Co., 151 Mass., 413 ... 474 
Fremont, E. & M. V. R. Co. v. Crum, 30 Neb., 76.................... 714 
Fremont, E. & M. V. R. Co. v. Marley, 25 Neb., 138................. 377 
Fudickar v. Guardian Mutual Life Ins. Co., 62 N. Y., 392............ 864 
Fruller v. Brownell, 48 Neb., 145 ................................. 815 
Fuller v. Colfax, 33 Neb., 716 ................................... 544 
Fullerton v. School District, 41 Neb., 601......................... 624 

G.  
Galley v. Galley, 14 Neb., 174..................................426 
Galloway v. Hicks, 26 Neb., 531................................206 
Gandy v. Jolly, 35 Neb., 711.....................................28 
Ganzer v. Schiffbauer, 40 Neb., 633..............................852 
Gapen v. Bretternitz, 31 Neb., 302...............................815 
Garber v. Palmer, 47 Neb., 704..........................335,508,797 
Garretson v. Zacharie, 8 Martin, n. s. (La.), 481...................181 
Gatling v. Lane, 17 Neb., 77, 80................................517 
Gay v. Gay, 84 Ala., 38........................................22 
Gayer v. Parker, 24 Neb., 643..................................763 
Geere v. Sweet, 2 Neb., 78.....................................845 
Geitz v. Milwaukee City R. Co., 72 Wis., 307......................909 
German Ins. Co. v. Heidug, 30 Neb., 296......................... 387 
German Nat. Bank of Denver v. Burns, 12 Col., 539.............. 109 
Germantown P. R. Co. v. W~alling, 97 Pa. St., 55 ................. 909 
Gerson v. Harrison, 34 Kan., 590................................ 180 
Gibson v. Burrows, 3 N. W. Rep. (Mich.), 200..................... 865 
Gibson v. Smith, 31 Neb., 354 ................................... 441 
Giles v State, 6 Ga., 276........................................208 
Gillette v. Morrison, 9 Neb., 395................................ 157 
Glass v. Zutavern, 43 Neb., 3................................ 697 
Glaze v. Parcel, 40 Neb., 732................................... 163 
Globe Publishing Co. v. State Bank of Nebraska, 41 Neb., 175...742 
Glore v. Hare, 4 Neb., 131...................................... 399 
Glover v. Flowers, 7 . E. Re. (N. Car.), 579, 101 N. Car., 134...... 367 
Goeltz v. Town of Ashland, 44 N. W. Rep. (Wis.), 770.............. 808 
Goodman v. Pence, 21 Neb., 459.................................... 845 
Gorder v. Plattmouth Canning Co., 36 Neb., 549...............4. 741



CASES CITED BY THE COURT. xxxi 

PAGE 

Gordon v. Longest, 16 Pet. (U. S.), 97.............................83 
Gouverneur v. Titus, 6 Paige Ch. (N. Y.), 347.....................663 
Graham v. Burch, 47 Minn., 171..................................21 
Graham v. Hartnett, 10 Neb., 517............................358,362 
Gran v. Houston, 45 Neb., 813..................................873 
Grand Island Banking Co. v. Costello, 45 Neb., 119.................419 
Graves v. Bordan, 26 N. Y., 498................................264 
Graves v. Graves, 33 N. E. Rep. (0.), 720.......................  
Graves v. Scoville, 17 Neb., 593..............................155, 863 
Gray v. Haas, 67 N. W. Rep. (Ia.), 394..........................362 
Graydon v. Patterson, 13 Ia., 256................................904 
tGreen v. Barker, 47 Neb., 934.........................128,137,138 
Green v. Gross, 12 Neb., 123....................................657 
Griffin v. Dingley, 46 Pac. Rep. (Cal.), 457.........................41 
Griffin v. Griffin, 47 N. Y., 134...................................76 
Griffing v. Curtis, 50 Neb., 334.................................798 
Grimes v. Farrington, 19 Neb., 48..............................419 
Grimison v. Russell, 14 Neb., 521................................613 
Grogan v. City of San Francisco, 18 Cal., 590 ...................... 135 
Grosse v. Cooley, 45 N. W. Rep. (Minn.), 15.......................634 
Gue v. Jones, 25 Neb., 634....... ............................ 517 
Gulf C. & S. F. R. Co. v. Hodge, 30 S. W. Rep. (Tex.), 829 ............ 600) 
Gulf C. & S. F. R. Co. v. Hume, 87 Tex., 211 ........................ 60o) 
Guynes v. State, 8 S. W. Rep. (Tex.), 667.........................4 83 

H1.  
Haas v. ank of Commerce, 41 Neb., 754......................... 245 
Haescig v. Brown, 34 Mich., 502 ................................. 43G 
Hagan v. Lucas, 10 Pet. (U. S.), 400.............................. 447 
Hager v. Blake, 16 Neb., 12 ...................................... 575 
Haines v. Haines, 35 Mich., 138.......................... ...... 39 
Halbert v. Rosenbaum, 49 Neb., 498.........................146, 149 
Hale v. Ripp, 32 Neb., 259......................... ......... 461,521 
Hall v. Jenness, 6 Kan., 356....................... ............. 391 
Hambert v. Dunn, 84 Cal., 57.................................... 96 
Hanover Fire Ins. Co. v. Gustin, 40 Neb., 828...................... 590 
Hanson v. Minnesota Scandinavian Relief Association, 59 Minn., 123, 

887, 892 
Hare v. Murphy, 45 Neb., 809................................461, 520 
Harrington v. Watson, 11 Ore., 143..........................263, 264 
Harris v. Roberts, 12 Neb., 631................................. 426 
Harrisburg Lumber Co. v. Washburn, 44 Pac. Rep. (Ore.), 390....... 511 
Harrison v. McWhirter, 12 Neb., 152............................. 657 
Harrow v. Ryan, 31 Ia., 156.....................................899 
Hart v. Barnes, 24 Neb., 782, 785.............................. 364, 368 
Haskill v. Commonwealth, 3 B. Mon. (Ky.), 342.................. 87t 
Haughton v. Callahan, 3 Wash., 158 ............................ 835 
Havemeyer v. Dahn, 48 Neb., 536 .................................. 657 
Havens v. Van Den Burg, 1 Den. (N. Y.), 27......................22 
Haydon v. Sample, 10 Mo., 215................................197



xxxii CASES CITED BY THE COURT.  

PAGE 
Hays v. Hays, 23 W end. (N. Y.), 363................................ 864 
Haywood v. Thomas, 17 Neb., 240.................................. 517 
Hazen v. Addis, 14 N. J. Law, 333............................... 864 
Heath v. Tenney, 3 Gray (Mass.), 380............................ 865 
Hegeler v. First Nat. Bank of Peru, 21 N. E. Rep. (Ill.), 812......... 698 
Helmer v. Commercial Bank, 28 Neb., 474........................ 245 
Henderson v. Simmons, 33 Ala., 291............................. 303 
Henry v. Ward, 49 Neb., 392.................................... 529 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb., 207................ 510 
Hepburn v. Auld, 5 Cranch (U. S.), 262......................... 884 
Hepburn v. Dunlap, 1 Wheat. (U. S.), 179........................ 884 
Herald v. State, 21 Neb., 50 .................................... 529 
Hewitt v. Commercial Banking Co., 40 Neb., 820.................. 419 
Hewitt v. Eisenbart, 36 Neb., 794................................ 868 
Hill v. Dowman, 35 Mich., 191......................... ......... 489 
Hill v. Hill, 23 N. E. Rep. (Ind.), 87............................. 552 
Hill v. Reno, 112 I. 154...................................836, 838 
Hilliard v. Scoville, 52 Ill., 449................................. 840 
Hine v. Steamship Insurance Syndicate, 11 The Reports (Eng.), 

777 ........ ............................................. 904 
Hoagland v. Van Etten, 22 Neb., 681............................... 462 
Hoagland v. Wilson, 15 Neb., 320................................ 87 
Hoffedetz v. Southern P. R. Co., 18 Atl. Rep. (Pa.), 125............. 703 
Hoge v. Norton, 22 Kan., 374................................. 179 
Hoitt v. Hoitt, 63 N. H., 475.................................... 22 
Holdridge v. Stowell, 40 N. W. Rep. (Minn.), 259 ................. 865 
Holliday v. Brown, 33 Neb., 657, 34 Neb., 232...................... 287 
Hollingsworth v. Saunders County, 36 Neb., 141..................542, 544 
Hollins v. Brierfield Coal & Iron Co., 150 U. S., 371, 14 Sup. Ct. Rep., 

127 ........................................................ 415 
Holloman v. Copeland, 10 Ga., 79................................ 22 
Holmes v. First Nat. Bank of Lincoln, 38 Neb., 326................. 619 
Holmes v Holmes, 2 Jones Eq. (N. Car.), 334......................838 
Holt v. Van Eps, 46 N. W. Rep. (Dak.), 689......................390 
Home Fire Ins. Co. v. Dutcher, 48 Neb., 755.......................813 
Home Fire Ins. Co. v. Hammang, 44 Neb., 567.....................386 
Hoock v. Bowman, 42 Neb., 80................................467 
Hooper v. Castetter, 45 Neb., 67.............................64,342 
'Horbach v. City of Omaha, 49 Neb., 851..............325,326,332,333 
Horbach v. Miller, 4 Neb., 47..................................517 
Horbach v. Tyrrell, 48 Neb., 514.. ............................ 657 
Hornberger v. State, 47 Neb., 40............................157,159 
Hoskins v. White, 13 Mont., 70, 32 Pac. Rep., 163.............188,191 
Hosmer v. Burke, 26 Ia., 356..................................756 
Hospes v. Northwestern Mfg. & Car Co., 50 N. W. Rep. (Minn.), 

1117 ............. ................................... 416,418 
Howeth v. Anderson, 25 Tex., 557...............................261 
Howey v. Goings, 13 Ill., 95...................................838 
Howland v. Blake, 97 U. S., 624................................386 
Hoyt v. City of Hudson, 27 Wis., 656...........................773 
Hubermann v. Evans, 46 Neb., 784........................505,659, 663



CASES CITED BY THE COURT. Xxxiii 

PAGE 

Hughes v. Devlin, 23 Cal., 502.................................. 838 
Hughes v. Housel, 33 Neb., 703................................. 402 
Hughes v. Insurance Co. of North America, 40 Neb., 626 ............ 387 
Hunnewell v. Taylor, 6 Cush. (Mass.), 472....................... 839 
Hunt v. Hazelton, 5 N. H., 216................................. 840 
Hunt v. Iowa C. R. Co., 52 N. W. Rep. (Ia.), 668...............707, 711 
Hurd v. Denny, 16 Ill., 492..................................... 881 
Hutchinson v. Self, 39 N. E. Rep. (Ill.), 27....................... 533 

I.  

Indianapolis & St. L. R. Co. v. Miller, 71 Ill., 463.................... 315 
Ingwersen v. Edgecombe, 42 Neb., 740..........................289,417 
In re Betts, 36 N eb., 282............................................ 484 

In re Continuing Appropriations, 18 Colo., 192...................... 101 
In re Cuddeback, 39 N. Y. Supp., 388............................... 41 
In re Groff, 21"Neb., 647........................................... 98 
In re Havlik, 45 Neb., 747.......................................... 484 
In re Hope, 48 M ich., 518.......................................... 300 
Inre House Roll 284, 31 Neb., 505...............................395, 528 
In re Hunt's W ill, 81 Me., 275...................................... 21 
In re Kaufman's W ill, 131 N. Y., 620................................ 21 

In re Lam bie, 97 M ich., 49;......................................... 300 
In re Page, 118 Ill., 576............................................. 300 
In re Petty, 22 K an., 477........................................... 483 
In re Tuller's W ill, 79 Ill., 99....................................... 21.  

In re W ard, 70 W is., 251........................................... 21 
In re W hite, 33 Neb., 812.................. ..................... 152, 164 

J.  

Jacobson v. Van Boening, 48 Neb., 80.......... ... 713, 775 
James v. City of Portage, 48 Wis., 677........................... 338 
James v. Gillen, 30 N. E. Rep. (Ind.), 7....................... ... 551 
James v. Howell, 37 Neb., 320...............................288, 402 

Jeffrey v. Keokuk & D. R. Co., 9 N. W. Rep. (Ia.), 884............... 565 
Jennings v. Joiner, 1 Cold. (Tenn.), 645......................188, 192 
Jerman v. Stewart, 12 Fed. Rep., 266............................ 196 
*Johnson v. Jones, 2 Neb., 126................................. 287 
Johnston v. Milwaukee & Wyoming Investment Co., 49 Neb., 68..... 768 
Jonasen v. Kennedy, 39 Neb., 313............................... 275 
Jones v. Baker, 7 Cow. (N. Y.), 445... .......................... 732 
4 Jones v. City of Nebraska City, 1 Neb., 176.................. 171, 174 
Jones v. Davis, 6 Neb., 33.......................................... 529 
Jones v. Fruin, 26 N eb., 76......................................... 201, 
Jones v. Loree, 37 Neb., 816........................................ 419 
Jones v. Phcenix Bank, 8 N. Y., 228................................. 864 
Jordan v. Dewey, 40 Neb., 639...................................... 15 
Jordan v. W hite, 38 Mich., 253..................................... 489 
Joseph v. Knox, 3 Camp. (Eng.), 320.........................459, 461



xxxiv CASES CITED BY THE COURT.  

K.  
PAGE 

Kamena v. Huelbig, 23 N. J. Eq., 78............................. 437 
Kansas City & 0. R. Co. v. Rogers, 48 Neb., 653................... 714 
Kansas Mfg. Co. v. Gandy, 11 Neb., 448.......................... 578 
Kaufman v. United States Nat. Bank, 31 Neb., 661........... .461, 520 
Kavanaugh v. Oberfelder, 37 Neb., 649.......................... 419
Kearney Canal & Water Supply Co. v. Akeyson, 45 Neb., 636........ 680 
Keating v. People, 43 N. E. Rep., 724, 160 Ill., 480................. 357 
Keedle v. Flack, 27 Neb., 836................................461, 520 
Keeling v. Hoyt, 31 Neb., 453. .................................. 658 
Kelman v. Calhoun, 43 Neb., 157................................ 515 
Kennedy v. Meacham, 18 Fed. Rep., 312......................... 196 
Kennion v. Kelsey, 10 Ia., 443. ................................. 613 
Kern v. Klocke, 21 Neb., 529. .................................. 15> 
Kezartee v. Marks, 15 Ore., 529................................. 511 
Kilpatrick v. Richardson, 40 Neb., 478........................... 680 
Kilpatrick-Koch Dry Goods Co. v. McPheeley, 37 Neb., 800.......... 419 
Kilpatrick-Koch Dry Goods Co. v. Strauss, 45 Neb., 793............. 419 
King v. Doolittle, 1 Head (Tenn.), 77...........................480 
King v. Gsantner, 23 Neb., 797.. .......................... 882, 884 
King v. Iowa M. R. Co., 34 Ia., 458..........................706,708 
Kingsbury v. Franz, 40 Neb., 400...............................80 
Kirksey v. Jones, 7 Ala., 622.............181 
Kittle v. St. John, 10 Neb., 605................................657 
Knorr v. Peerless Reaper Co., 23 Neb., 636....................763,764 
Knowlton v. Mandeville, 20 Neb., 59.............................185 
Koch v. Hebel, 32 Mo. App., 103................................ 550 
Koehler v. Dodge, 31 Nob., 328...............................245, 246 
Koon v. State, 35 Nob., 676....................................205.  
fKrippendorf v. Hyde, 28 Fed. Rep., 788.......................... 695 
Kundof v. Thalheimer, 12 N. Y., 596............................. 11 

L.  
Laing v. Nelson, 40 Neb., 252......................... ......... 275 
Laird v. Davidson, 25 N. E. Rep. ( d.), 7........................ 698 
Lancaster County v. Hoagland, 8 Nb., 38.......................... 52 
Lander v. Abrahamson, 34 Nb., 553................................ 402 
Lanham v. First Nat. Bank of Crete, 46 Nob., 663.............652, 655 
Lanpher v. Glenn, 33 N. W. Rep. (Min.), 10 ..................... 26 
Lantry v. Parker, 37 Neb., 353..................................517 
Larson v. Dickoy, 39 Nb., 463.........)........................64 
Lathrop v. Snyder, 16 Wis., 293 ................................. 370 
Lea v. Polk County Copper Co., 21 ow.(U. .), 493..............02 
Leavitt v. Morrow, 6 0. St., 71.n,................................884 
Leonard v. Cox, 10 Neb., 541................................787,785 
Levey v. Dyess, 51 Miss., 501...................................261 
Lincoln Building & Savings Association v. Haas, 10 Nob., 581. 512 
Lincoln & B. H. C. Co. v. Sutherland, 44 Nob., 526..........713,774,776 
Lindholm v. City of St. Paul, 19 Minn., 245....................... 33



CASES CITED BY THE COURT. XXXV 

PA G 

Lindner v. Adams County Bank, 49 Neb., 735...................  
Lininger v. Raymond, 12 Neb., 19..........................419,489 
Link v. Connell, 48 Neb., 574....... .........................  

Lippincott v. Shaw Carriage Co., 25 Fed. Rep., 590.................695 
Lochenmeyer v. Fogarty, 112 Ill., 572............................904 
Lockart v. Woods, 38 Ala., 631.. ............................. 181 
Lothrop v. Southworth, 5 Mich., 436.............................199 
Low v. Nolte, 15 Ill., 368......................................865 
Lowe v. Riley, 41 Neb., 812.. ................................. 520 
Lyman v. City of Lincoln, 38 Neb., 794.......................... 461 

M.  

McAusland v. Pundt, 1 Neb., 211, 249.........................639,813 
McBride v. McBride, 23 N. E. Rep. (N. Y.), 1065................... 75 

McCarty v. St. Paul, M. & M. R. Co., 17 N. W. Rep. (Minn.), 616 .. 704 

McCauley v. Brooks, 16 Cal., 11.................................. 96 

MClary v. Stull, 44 Neb., 175....................... ........... 303 

McClenegban v. Omaha & R. V. R. Co., 25 Neb., 523 ............... 713 
McClure v. Campbell, 25 Neb., 57................................ 149 

McCormick v. Keith, 8 Neb., 142.............................. 801,803 

McCracken v. City of San Francisco, 16 Cal., 620.................. 135 

MeCullogh v. Robinson, 2 Ind., 630............................... 312 

McDaniel v. Gardner, 34 La. Ann., 341............................196 
McDonald v. Aufdengarten, 4 Neb., 40........................... 514 

McDonald v. Grabow, 46 Neb., 406 ............................... 445 

McEvoy v. Swayze, 34 Neb., 315................................. 589 

McGee v. State, 32 Neb., 149 ..................................... 34 

McIntosh v. Hurst, 6 Mont., 287............................. 187,192 
McKeigan v. Hopkins, 19 Neb., 33.................................. 64 

McKinney v. Jones, 55 Wis., 395................................ 881 

McMillan v. Solomon, 42 Ala., 356; 94 Am. Dec., 654..........264, 267 
McNamara v. Cabon, 21 Neb., 589........ ...................... 1321 

McNealley v. State, 36 Pac. Rep. (Wyo.), 824 ..................... 357 
McPherson v. Cheadell, 24 Wend. (N. Y.), 15....................... 871 

McPherson v. Wiswell, 19 Neb., 117............................. 881 

McPhetters v. Hannibal & St. J. R. Co., 45 Mo., 22.................. 235 

McWhirter v. Halstead, 24 Fed. Rep., 828........................... 242 

Mace v. State, 9 Tex. App., 110.................................4 583 

Macy v. Raymond, 9 Pick. (Mass.), 284............................. 64 

Mallard v. Dejan, 14 So. Rep. (La.), 238.............................. 64 

Malone v. Eastin, 2 Port. (Ala.), 182............................ 143 

Manning v. Tyler, 21 N. Y., 567................................ 787 

Manufacturers Mutual Fire Ins. Co. v. Daboll, 44 N. W. Rep. (Mich.), 

604 ......................................................... 143 

Mapstrick v. Ramge, 9 Neb., 390................................ 732 

Marie v. Garrison, 83 N. Y., 14................................. 748 

Marr v. Bootby, 19 Me., 150 ................................... 64 

Marston v. Roe, 8 Ad. & E. (Eng.), 457.......................... 22 

Martin v. Francis, 13 Kan., 220.................................. 101 

Martin v. Grover, 9 Neb., 263 ................................... 845



xxxvi CASES CITED BY THE COURT.  

PAGE 
Martin v. State, 30 Neb., 507.................... .................. 156 
Martin v. Tyler, 60 N. W. Rep. (N. Dak.), 392....................... 531 
Marvin v. Vedder, 5 Cow. (N. Y.), 671 ........................... 610 
Mason v. Ham, 36 Me., 573...................................... 64 
Mason v. Rice, 23 N. W. Rep. (Ia.), 384.......................... 795 
Mathews v. Toogood, 23 Neb., 536, 25 Neb., 99 ..................... 575 
Mathis v. Pitman, 32 Neb., 191................................. 303 
Matthews v. Sowle, 12 Neb., 398................................. 433 
Mattis v. Robinson, 1 Neb., 3...............................639, 640 
Matz v. St. Paul City R. Co., 52 Minn., 159........................ 909 
Mau v. Morse, 33 Pac. Rep. (Colo.), 283.......................... 495 
Maxwell v. Swigart, 48 Neb., 789................................ 870 
Mehagan v. McManus, 35 Neb., 633.............................. 873 
Melick v. Varney, 41 Neb., 105..................................489, 697 
Mercer's Administrators v. Mackin, 14 Bush (Ky.), 434............. 301 
Merchants Nat. Bank of Philadelphia v. Goodwin, 109 Pa. St., 422, 

109, 904 
Meyer v. Union Bag & Paper Co., 41 Neb., 67....................... 489 
Miller v. Brumbaugh, 7 Kan., 343............................... 864 
Miller v. City of Amsterdam, 43 N. E. Rep. (N. Y.), 632............. 136 
Miller v. Keokuk & D. M. R. Co., 63 Ia., 680....................... 708 
Miller v. Krueger, 13 Pac. Rep. (Kan.), 641....................... 489 
Miller v. Roby, 9 Neb., 471..................................... 845 
Milwaukee & N. R. Co. v. Strange, 23 N. W. Rep. (Wis.), 432....... 704 
Milwaukee & Wyoming Investment Co. v. Johnston, 35 Neb., 554... 465 
tMinneapolis Harvester Works v. Hedges, 11 Neb., 48.............. 814 
Missouri P. R. Co. v. Baler, 37 Neb., 253......................229, 233 
Missouri P. R. Co. v. Baxter, 42 Neb., 793......................... 679 
Missouri P. R. Co. v. Hays, 15 Neb., 224.......................... 158 
Missouri P. R. Co. v. State, 17 Sup. Ct. Rep., 130...............399, 400 
Missouri P. R. Co. v. Vandeventer, 26 Neb., 222..................460,779 
Missouri Valley Land Co. v. Bushnell, 11 Neb., 192.................. 658 
Mitchell v. Mattingly, 1 Met. (Ky.), 237 .......................... 179 
Moise v. Powell, 40 Neb., 671. ................................... 80 
Montgomery v. Willis, 45 Neb., 434.............................. 686 
Moody v. Nelson, 60 Ill., 229 ........................ ........... 864 
Moore v. Darrow, 11 Neb., 462....................... ........... 845 
Moore v. W aterman, 40 Neb., 498..............................228,445 
Moran v. Pullman Palace Car Co., 36 S. W. Rep. (Mo.), 659.......... 808 
*Morgan v. State, 48 Neb., 798...........................526, 528, 535 
Morrison v. Holt, 42 N. H., 478................................. 312 
jMorrissey v. Chicago, B. & Q. R. Co., 38 Neb., 406...............713,774 
Morse v. Gilman, 16 Wis., 504*.................................... 748 
Morse v. Rice, 36 Neb., 212.................................... 555 
Morton v. Onion, 45 Vt., 145.................................... 22 
Mount v. Lyon, 49 N. Y., 552........................ ........... 308 
Mulcahey v. Strauss, 37 N. E. Rep. (Ill.), 702............ ........... 60 
Murdock v. Brooks, 38 Cal., 604................................. 186 
Murphy v. City of Brooklyn, 118 N. Y., 575....................... 808 
Murray v. Loushman, 47 Neb., 256..........................586,797 
Murry v. Mills, 1 Neb., 456..................................... 863



CASES CITED BY THE COURT. xxxvii 

1 AG E 

Musser v. King, 40 Neb., 892.................335, 508, 581, 586, 797, 886 
Mussleman's Appeal, 65 Pa. St., 480 ............................... 884 
Myers v. Maverick, 27 S. W. Rep. (Tex.), 950, 1083.................. 511 

N.  

Nance v. City of Falls City, 16 Neb., 85.......................... 544 
Nash v. Costello, 50 Neb., 325...........................329, 330, 332 
National Fire Ins. Co. v. Crane, 16 Md., 260...................... 386 
National Lumber Co. v. Bowman, 42 N. W. Rep. (Ia.), 557........... 511 
Nebraska & Iowa Ins. Co. v. Christiensen, 29 Neb., 572.............. 350 
Nebraska Loan & Trust Co. v. Hamer, 40 Neb., 281............... 64 
Neligh v. Keene, 16 Neb., 407.. ................................. 64 
Nelling v. Chicago, St. P. & K. C. R. Co., 63 N. W. Rep. (Ia.), 568.... 679 
Nelson v. Becker, 32 Neb., 99.................................. 729 
Nelson v. Bevins, 19 Neb., 715..............................659,763 
Nelson v. Ferris, 30 Mich., 497................................. 436 
Nelson v. Garey. 15 Neb., 531 .................................. 419 
Nelson v. Jenkins, 42 Neb., 133, 137.........................158,362 
New England Mortgage Security Co. v. Sandford, 16 Neb., 689....787,788 
Newhall v. Kastens, 70 Ill., 156.................................242 
Newton Wagon Co. v. Diers, 10 Neb., 284.........................600 
New York C. R. Co. v. Lockwood, 84 U. S., 357...................235 
Nichols v. Comptroller, 4 Stew. & P. (Ala.), 154..................101 
Nichols v. State, 49 Neb., 777...............................156,164 
Nissen v. Turner, 50 Neb., 272... ............................. 639 
Nockles v. Eggspieler, 47 Ia., 400...............................182 
Nolan v. Brooklyn City & N. R. Co., 87 N. Y., 63.................909 
Noll v. Kenneally, 37 Neb., 880................................510 
Nomination of Van Storch, 2 Pa. Dist., 7.........................41 
Norfolk Nat. Bank v. Schwenk, 46 Neb., 381................... 652,653 
Northern P. R. Co. v. Peterson, 51 Fed. Rep., 182; 16 Sup. Ct. Rep., 

843 ....................................................... 562 
Northfield Farmers Township Mutual Fire Ins. Co. Y. Sweet, 46 111.  

App., 598................................................... 386 
Noyes v. Southworth, 55 Mich., 172.............................. 21 

Nutt v. Norton, 142 Mass.. 242................................... 22 

0.  
Oberne v. Burke, 30 Neb., 581 ................................... 765 
O'Brien v. Gaslin, 20 Neb., 34........... ... 6 64 
O'Brien v. Krockinski, 50 Ill. App., 456.......................... 511 
O'Brien v. O'Brien, 19 Neb., 584................................. 76 
O'Chander v. State, 46 Neb., 10 .................................. 170 
Ochs v. People, 124 Ill., 399 ..................................... 732 
O'Donohue v. Hendrix, 13 Neb., 255..........................155, 793 
OKelly v. Faulkner, 17 S. E. Rep. (Ga.), 847.....................551 
Olds Wagon Co. v. Benedict, 25 Neb., 372........................... 154 
NO'Leary v. Iskey, 12 Neb., 137................................. 814 
Olson v. Peterson, 33 Neb., 358..................................... 227



xxxviii CASES CITED BY THE COURT.  

PAGE 
Oltmanns v. Findlay, 47 Neb., 289............................. 141 
Omaha jHorse R. Co. v. Doolittle, 7 Neb., 481........................ 495 
Omaha Loan & Trust Co. v. Ayer, 38 Neb., 891...................... 399 
Omaha Loan & Trust Co. v. Hogeboom, 47 Neb., 9...............615, 617 
Omaha & N. N. R. Co. v. Redick, 14 Neb., 55........................ 327 
Omaha & R. V. R. Co. v. Martin, 14 Neb., 295....................... 807 
Omaha & R. V. R. Co. v. Standen, 22 Neb., 343...................... 711 
Omaha & R. V. R. Co. v. Wright, 47 Neb., 886....................... 702 
Omaha Real Estate & Trust Co. v. Kragscow, 47 Neb., 592 ........... 529 
Omaha Southern R. Co. v. Todd, 39 Neb., 818....................... 709 
Omaha Street R. Co. v. Craig, 39 Neb., 601...................233, 234 
Omaha Street R. Co. v. Elkins, 39 Neb., 480....................... 340 
Orr v. Seaton, 1 Neb., 105..................................... 345 
Osborn v. McClelland, 43 0. St., 284............................. 190 
Osmundson v. Thompson, 57 N. W. Rep. (Ia.), 863.................. 386 
Otis v. Butters, 46 Neb., 492................................... 445 
Overholt v. Veiths, 6 S. W. Rep. (Mo.), 74........................ 80 

P.  
Pace v. Commonwealth, 89 Ky., 207............................. 357 
Palin v. State, 38 Neb., 862. ..................................... 159 
Palmer v. Keith, 16 Neb., 91................................... 201 
Palmer v. Michigan C. R. Co., 53 N. W. Rep. (Mich.), 397 ........... 560 
Palmer v. Windrom, 12 Neb., 494............................... 662 
Paradine v. Jane, Aleyn (Eng.), 26.....................262, 263, 265, 267 
Parker v. Courtney, 28 Neb., 605................................... 813 
Parker v. Gerard, 1 Amb. (Eng.), 236.............................. 838 
Parker v. Nanson, 12 Neb., 419..................................... 635 
Parker v. Starr, 21 Neb., 680...............................662, 517 
Parr v. Van Horne, 40 Ill., 122................................. 756 
tPascoag Bank v. Hunt, 3 Edw. Ch. (N. Y.), 583..................281 
Pasewalk v. Bollman, 29 Neb., 519...............................200 
Paul v. Ward, 21 Ind., 211......................................37G 
Pearce v. McKay, 45 Neb., 296..................................163 
Pearson v. Darrington, 32 Ala., 229..............................312 
Pearson v. Davis, 41 Neb., 608..................................658 
Peck v. Cardwell, 2 Beav. (Eng.), 137........................834,837 
Peck v. Nebraska Loan & Trust Co., 50 Neb., 227 ................. 445 
Pence v. Uhl, 11 Neb., 320.....................................158 
Penn v. Hayward, 14 0. St., 306...............................190 
People v. Brown, 11 Ill., 478.. ................................ 626 
People v. Charbineau, 115 N. Y., 433..... ...... 156 
People v. District Court, 18 Colo., 26..............................36 
People v. Green, 7 Colo., 244...................................12.1 
People v. Green, 52 How. Pr. (N. Y.), 440.........................718 
People v. Loucks, 28 Cal., 68..................................75G 
People v. Miner, 46 Ill., 384.................................... 101 
People v. Rickert, 159 Ill., 496..................................814 
People v. Warfield, 20 Ill., 160..................................625 
People v. Wiant, 48 Ill., 263.................................... 625



CASES CITED BY THE COURT. xxxix 

PAGE 

Peregoy v. Krantz, 31 Neb., 58..................................... on 
Pettit v. Black, 13 Neb., 142........................................ 517 

Pettit v. Mercer, 8 B. Mon. (Ky.), 51............................181, 183 

Phelps v. Piper, 48 Neb., 724............................26, 31, 36, 50 

Phelps v. Young, Breese (Ill.), 327..............................368 
Phenix Ins. Co. v. Bachelder, 32 Neb., 490........................350 
Philleo v. McDonald, 27 Neb., 142...............................390 
Phillips v. Couch, 66 Mo., 219..................................864 
Phillips v. Johnson, 14 B. Mon. (Ky.), 172........................840 
Phillips v. Stevens, 16 Mass., 237..........................256, 258 

Phipps v. Taylor, 16 Pac. Rep. (Ore.), 172........................391 
Phnnix Ins. Co. v. Lansing, 15 Neb., 494.........................350 
Pierce v. Miles, 5 Mont., 549...............................187, 192 
Pierce v. Whitcomb., 48 Vt., 127.................................495 
Pimental v. City of San Francisco, 21 Cal., 362....................135 
Pimental v. Marques, 109 Cal., 406..............................804 
Pipher v. Fordyce, 88 Ind., 436................................447 
Plummer v. Rummel, 26 Neb., 142...............................697 
Polack v. Pioche, 35 Cal., 416.. ............................. 257 

Pollard v. Shaffer, 1 Dall. (U. S.), 210....................260, 263, 266 
Polo Mfg. Co. v. Parr, 8 Neb., 379...............................613 
Potvin v. Curran, 13 Neb., 302..................................633 
Pounder v. Ashe, 44 Neb., 672.................................423 
Powell v. Yeazel, 46 Neb., 225.................................419 
Powers v. Budy, 45 Neb., 208..................................423 
Pray v. Omaha Street R. Co., 44 Neb., 167....................906, 909 
Price v. Inhabitants of the City of Plainfield, 40 N. J. Law, 608. 718 

Price v. Lush, 10 Mont., 61......................................41 
Pulliam v. Pensoneau, 33 Ill., 375...............................862 
Pumpelly v. Phelps, 40 N. Y. 59...............................881 
Pyle v. Richards, 17 Neb., 180...............................768, 773 

Q.  

Quick v. Quick, 3 Swab & T. (Eng.), 442........................ 299 

..  

Radke v. Minneapolis & St. L. R. Co., 43 N. W. Rep. (Minn.), 6 ... 703 

Rainbolt v. Strang, 39 Neb., 339................................ 788 

Randall v. Persons, 42 Neb., 607 ....................... 335,508, 586,797 
Randles v. Randles, 67 Id., 434................................ 814 

Ransdell v. Putnam, 15 Neb., 642............................... 321 

Rathman v. Norenerg, 21 Neb., 467............................. 362 

Raver v. Webster, 3 Ia., 502.................................... 183 

Ray v. Adden, 50 N. H., 82......................................312 
Ray v. Mason, 6 Neb., 101...................................... 845 

Reando v. Mosplay, 2 S. W. Rep. (Mo.), 405....................... 552 

Receivers of New Jersey M. R. Co. v. Wortendyke, 27 N. J. Eq., 660.. 610 

Reed v. Beardsley, 6 Neb., 493................................... 881 

Reed v. Maben, 21 Neb., 696..................................... 14



xl CASES CITED BY THE COURT.  

PA Of1 
Regina v. Murphy, 8 C. & P. (Eng.), 297............................. 31 
Renard v. Thomas, 50 Neb., 398................................. 344 
Renfrew v. Willis, 33 Neb., 98 .................................. 793 
Reynolds v. Taylor, 43 Ala., 420................................. 101 
Rhines v. Phelps, 3 Gilm. (111.), 455............................. 447 
Rhodes v. Rhodes, 31 Neb., 848..................................... 321 
Rhodes v. W eldy, 46 0. St., 234..................................... 22 
Richards v. Connell, 45 Neb., 467................................808, 800 
Richards v. Kountz, 4 Neb., 205.................................... 787 
Richards v. Salter, 6 Johns. Ch. (N. Y.), 445...................... 242 
Richardson v. Campbell, 27 Neb., 644, 34 Neb., 181................. 575 
Richardson County v. Hull, 24 Neb., 536.......................... 543 
Ring v. Missouri P. R. Co., 20 S. W. Rep. (Mo.), 436............... 679 
Renkart v. Elliott, 11 Lea. (Tenn.), 235.......................... 19(; 
Rinker v. Lee, 29 Neb., 783..................................... 898 
Ripley v. Wightman, 4 McCord (S. Car.), 447..................... 267 
Ristine v. State, 20 Ind., 328... ............................. 93, 96 
Roane v. Hollingshead, 25 Atl. Rep. (Md.), 307..................... 22 
Robb v. Hewitt, 39 Neb., 217................................... 227 
Robinson v. Anderson, 106 Ind., 152............................. 904 
Rockford Boot& Shoe Mfg. Co. v. Mastin, 39 N. W. Rep. (Ia.), 219... 489 
Rockwell v. O'Brien-Green Co., 63 Ill. App., 293.. ................. 511 
Rodgers v. Graham, 36 Neb., 730................................655 
Roggencamp v. Converse, 15 Neb., 105...........................584 
Romberg v. Fokken, 47 Neb., 198........................166, 228, 310 
Romberg v. Hediger, 47 Neb., 201...............................310 
Romberg v. Hughes, 18 Neb., 579...............................729 
Rose v. Munford, 36 Neb., 148..............................575,787 
Rosewater v. Hoffman, 24 Neb., 222.............................223 
Ross v. Titsworth, 37 N. J. Eq., 333...............................60 
Rothburn v. Burlington & M. R. R. Co., 16 Neb., 441...............748 
Roy v. McPherson, 11 Neb., 197............................696, 697 
Ryan v. Newcomb, 45 Ill. App., 527, 147 Ill., 368..................  
Ryan v. State, 5 Neb., 276.....................................28 
Ryan v. State Bank, 10 Neb., 524................................185 
Ryerson v. Hendrie, 22 Ia., 481................................. 756 

S.  
Sample v. Hale, 34 Neb., 220.................................461, 520 
Sandwich Enterprise Co. v. West, 42 Neb., 722.................... 78 
Sanford v. McLean, 3 Paige (N. Y.), 122.........................6 10 
Sanford v. Sanford, 28 Conn., 6................................ 757 
Sauter v. Leverridge, 15 S. W. Rep. (M1o.), 981, 103 Mo., 615......... 367 
Savage v. Hazard, 11 Neb., 323................................. 662 
Schafroneck v. Martin, 9 Neb., 38............................... 146 
Scholes v. Goodall, 77 Tex., 482................................5 71.  
Schoneman v. Western Horse & Cattle Ins. Co., 16 Neb., 404......... 350 
School District v. Cooper, 44 Neb., 714........................ 228,445 
Schribar v. Platt, 19 Neb., 625.................................... 6 
Schroeder v. Wilcox, 39 Neb., 136...........................824, 828



CASES CITED BY THE COURT. xli 

PAGE 
1chuyler v. Hanna, 28 Neb., 601.................................399 
Ichuyler v. Smith, 51 N. Y., 309.................................684 
Icott v. Gilkey, 153 Ill., 168...................................904 
;coville v. Hilliard, 48 Ill., 453...........................840, 841 
Icroggin v. National Lumber Co., 41 Neb., 195.................213,555 
;cully v. Dodge, 40 Kan., 395 .................................... 904 
;eattle Crockery Co. v. Haley, 33 Pac. Rep. (Wash.), 650 ........... 197 
eebrock v. Fedawa, 33 Neb., 413.................................. 303 
eiber v. Weiden, 17 Neb., 582................................. 157 
elden v. Vermilya, 2 Sandf. (N. Y.), 568......................... 837 
Ielleck v. Phelps, 11 Wis., 380.................................. 447 
lemple v. Eubanks, 35 S. W. Rep. (Tex. Civ. App.), 509............. 814 
ietzar v. Wilson, 4 Ired. (N. Car.), 501.......................... 729 
haffer v. Stull, 32 Neb., 945..................................... 362 
hamp v. Meyer, 20 Neb., 223............................... 461,520 
harp v. Johnson, 44 Neb., 165 ....................... 335,508,586,797 
harpe v. Hunter, 16 Ala., 765 ................... 5........180, 181,183 
haw v. Robinson, 50 Neb., 403................................. 469 
;heedy v. McMurtry, 44 Neb., 499 ............................... 377 
hellenberg v. Fremont, E. & M. V. R. Co., 45 Neb., 487 ............ 460 
ihellhouse v. State, 110 nd., 509................................ 62 
3helton v. Pendleton, 18 Conn., 417............................. 312 
iherwin v. Gaghagen, 39 Neb., 238......................... 419,817 
hields v. Jacob., 88 Mich., 164.................................. 36 
ihinn v. Budd, 14 N. J. Eq., 234 ................................ 610 
ieberling v. Fletcher, 47 Neb., 847.............................. 166 

ihlger v. McConnell, 45 Neb., 598................................ 163 
iimmons v. North, 3 9. & M. (Miss.), 67.........................668 
iimms v. Summers, 39 Neb., 781................................ 223 
imon v. Northup, 40 Pac. Rep. (Ore.), 560...................... 532 
iinger Mfg. Co. v. McAllister, 22 Neb., 359........................ 793 
ioux City & P. R. Co. v. Smith, 22 Neb., 775 ...................... 558 
sioux City & P. R. Co. v. Washington County, 3 Neb., 30 ............ 10 
'layton v. Fremont, E. & M. V. R. Co., 40 Neb., 840................ 495 
5ingerland v. Norton, 61 N. W. Rep. (Minn.), 322.................62 5 
'mails v v.White, 4 Neb., 353................................ 528,529 
imith v. Allen, 14 So. Rep. (Ala.), 760 ........................... 38G 
'mith v. Chicago, R. I. & P. R. Co., 10 N. W. Rep. (Ia.), 244........3. 76 
lmith v. Craft, 17 Fed. Rep., 705................ ................. 695 

imith v. Gaines, 38 N. J. Eq., 65................................. 80 
3mith v. Kaiser, 17 Neb., 184....................................8 27 
imith v. Myers, 19 Mo., 433.........(l) ........................... 550 
Smith v. Phelps, 7 Wis., 211* ..................................... 391 
'mith v. Schmitz, 10 Neb., 600................................. 489 
smith v. Sipperly, 34 Pac. Rep. (Utah), 54.......................... 695 
'mith v. Smith, 10 Paige Ch. (N. Y.), 470 ............................ 838 
Smith v. Smith, 34 Kan., 293 ...................................... 362 
3mith v. State, 32 Neb., 105.................................... 164 

inyder v. Harper, 24 W. Va., 212 ................................ 36 
'outhworth v. Adams, 11 Biss. (U. S.), 256....................... 300 
lovereign v. State, 7 Neb., 409................................. 528



xlii CASES CITED BY THE COURT.  

PAGE 
Spear v. Tidball, 40 Neb., 107................................... 815 
Spears v. Chicago, B. & Q. R. Co., 43 Neb., 720.................232, 680 
Spellman v. Lincoln Rapid Transit Co., 36 Neb., 890............906, 909 
Spies v. People, 12 N. E. Rep., 865, 17 N. E. Rep., 898, 122 Ill., 1..354, 732 
Sprick v. Washington County, 3 Neb., 253........................ 321 
Springer v. Kroeschell, 161 Ill., 358.............................. 511 
State v. Adams, 20 Kan., 329................................... 483 
State v. Alexander, 56 Mo., 131........................ ......... 483 
State v. Allen, 43 Neb., 651.............................26, 31, 35,50 
State v. Anderson, 26 Neb., 517......................131,132,134, 629 
State v. Arnold, 31 Neb., 75.................................... 529 
State v. Babcock, 17 Neb., 188, 18 Neb., 221, 21 Neb., 187, 24 Neb., 787, 

25 Neb., 500...............................98, 99, 101, 624, 627, 877 
State v. Bartley, 48 Kan., 421....................................... 357 
State v. Beal, 48 Neb., 817.......................................... 390 
State v. Bechel, 22 Neb., 158.....................................623, 628 
State v. Behee, 17 Kan., 402........................................ 483 
State v. Bemis, 45 Neb., 724.................................127,133, 529 
State v. Benton, 29 Neb., 460, 33 Neb., 825....................529, 626, 629 
State v. Berkley, 4 S. W. Rep. (Mo.), 24......................... 357 
State v. Bowman, 45 Neb., 752.................................. 877 
State v. Brodboll, 28 Neb., 254.................................. 69 
State v. Burdick, 33 Pac. Rep. (Wyo.), 125........................ 101 
State v. Butler, 67 Mo., 59...................................... 357 
State v. City of Kearney, 49 Neb., 325............................... 529 
State v. Commissioners of Lancaster County, 6 Neb., 474............ 627 
State v. Cook, 43 Neb., 318..................................... 877 
State v. Crowell, 25 Me., 171.................................... 870 
State v. Fanton, 29 Neb., 348.................................... 69 
State v. Felter, 25 Ia., 73....................................... 357 
State v. Foraker, 23 N. E. Rep. (0.), 491........................ 628 
f State v. Fortinberry, 54 Mass., 316..........................188,192 
State v. Gaslin, 32 Neb., 291.................................... 142 
State v. Gurnee, 14 Kan., 111................................... 864 
State v. Hill, 47 Neb., 456............................... 185, 186, 903 
State v. Hipple, 64 N. W. Rep. (S. Dak.), 120...................... 101 
State v. Rome Street R. Co., 43 Neb., 830........................ 877 
State v. Horn, 35 Kan., 717..................................... 362 
State v. Jeandell, 5 Harr. (Del.), 475............................. 208 
State v. Kinkaid, 23 Neb., 641. ................................. 34 
State v. Klein, 78 Mo., 627..................................... 156 
State v. La Grave, 41 Pac. Rep. (Nev.), 1075....................... 97 
State v. Lesueur, 103 Mo., 253.................................... 52 
State v. Maccuaig, 8 Neb., 215.................................. 529 
State v. McLaughlin, 27 Pac. Rep. (Kan.), 840.................... 157 
State v. Mayberry, 33 Kan., 441................................. 208 
State v. Mayor and Council of Omaha, 14 Neb., 265.................. 877 
*State v. Missouri P. R. Co., 29 Neb., 550.....................399, 400 
State v Moore, 40 Neb., 854, 48 Neb., 870.......................99, 528 
State v. Nelson, 21 Neb., 572................................... 877 
State v. Nemaha County, 10 Neb., 32 ........................... 34



CASES CITED BY THE COURT. xlii 

PAGE 

State v. Norris, 37 Neb., 299........................................ 41 
State v. Page, 12 Neb., 386......................................... 529 
State v. Pagels, 4 S. W . Rep. (Mo.), 931............................. 357 
State v. Piper, 50 Neb., 25.........................39, 40, 41, 43, 49, 50 
State v. Pischel, 16 Neb., 490....................................159, 164 
State v. Powell, 10 Neb., 48......................................... 34 
State v. Ramsey, 50 Neb., 166...................................... 813 
State v. Ream , 16 Neb., 681......................................... 529 
State v. Rhea, 25 Kan., 576......................................... 357 
State v. Roper, 47 Neb., 417.................................... 629 
State v. Rotwitt, 46 Pac. Rep. (Mont.), 370......................... 53 
State v. Sabin, 39 Neb., 570..................................... 877 
State v. School District, 8 Neb., 92.............................. 877 
State v. Spear, 13 R. I., 324..................................... 208 
State v. Thiele, 19 Neb., 220.................................. 170 
State v. Wallichs, 12 Neb., 407, 15 Neb., 457, 609................94, 97, 99 
State v. Weir, 33 Neb., 35...................................... 395 
State v. Weir, 31 Pac. Rep. (Wash.), 417.......................... 52 
State v. Weston, 4 Neb., 216, 6 Neb., 16........................... 97 
State v. Whittemore, 12 Neb., 252............................... 529 
State v. Winkelmeier, 35 Mo., 103............................... 626 
State v. Wish, 15 Neb., 448..................................... 133 
State Bank of Lushton v. Kelley Co., 49 Neb., 242................. 651 
State Ins. Co. of Des Moines v. Buckstaff Bros. Mfg. Co., 47 Neb., 1, 

520, 823, 824 
State Ins. Co. of Des Moines v. Jordan, 29 Neb., 514............... 316 
Stebbins v. Judge of Superior Court of Grand Rapids, 66 N. W. Rep.  

(Mich.), 594 ................................................ 626 
Stedman v. Weeks, 2 Strob. Eq. (S. Car.), 145..................... 838 
Steel v. Steel, 1 Nev., 27....................................... 865 
Steen v. Ross, 22 Fla., 480..................................... 179 
Steen v. Stretch, 50 Neb., 572.................................. 651 
Steinberg v. Phoenix Ins. Co., 49 Mo. App., 255................... 386 
Steinkraus v. Korth, 44 Neb., 777................................ 697 
Stenberg v. State, 48 Net., 299, 50 Neb., 127......... 128, 129, 139, 629, 630 
Stetson v. Riggs, 37 Neb., 797.................................. 781 
Stettnische v. Lamb, 18 Neb., 626............................... 517 
Stevens v. Milnor, 24 N. J. Eq., 358.............................. 260 
Stevenson v. Craig, 12 Neb., 464................................ 659 
Stewart v. Frink, 55 Am. Rep. (N. Car.), 618...................... 362 
Stewart v. Powell, 14 S. W. Rep. (Ky.), 496.....................21, 22 
Stickler v. Guldin, 30 Pa. St., 114................................ 88L 
St. Joseph & G. I. R. Co. v. Palmer, 38 Neb., 463.................460, 598 
St. Louis, I. M. & S. R. Co. v. Biggs, 12 S. W. Rep. (Ark.), 331...... 711 
St. Louis, V. & T. H. R. Co. v. Hurst, 14 Ill. App., 419............... 705 
Stockwell v. Hunter, 11 Met. (Mass.), 448........................ 264 
Stodghill v. Chicago, B. & Q. R. Co., 5 N. W. Rep. (Ia.), 495; 43 Ia., 

26 ......................... ........................... 707,710 
Story v. Palmer, 46 N. J. Eq., 1................................ 836 
Storz v. Finklestein, 46 Neb., 577............................... 667 
Stover v. Tompkins, 34 Neb., 465............................... 757



xliv CASES CITED BY THE COURT.  
rAGB 

Strahle v. First Nat. Bank, 47 Neb., 319, 321..........335,508,586,798 
Strang v. Beach, 110. St., 283.................................663 
Stratton v. Green, 45 Cal., 149...................................96 
Strause v. Josephthal, 77 N. Y., 622.............................437 
Stricklett v. State, 31 Neb., 674................................528 
Strunk v. State, 31 Neb., 119................................... 154 
Struthers v. McDowell, 5 Neb., 491.............................. 200 
Sugden v. Lord St. Leonards, L. R., 1 P. D., 154..........298,299,300, 302 
Sullens v. Railroad Co., 74 Ia., 659............................... 708 
Sullivan v. Benedict, 36 Neb., 409 ............................... 617 
Supreme Council of Catholic Benevolent Legion v. Boyle, 42 N. E.  

Rep. (Ind.), 828, 44 N. E. Rep., 56............................. 187 
Sutton v. Nicolaisen, 44 Pac. Rep. (Cal.), 805..................... 362 
Swartz v. McClelland, 31 Neb., 646.............................. 697 

T.  
Tabler v. Wiseman, 2 0. St., 207.................................839 
Taylor v. Courtnay, 15 Neb., 190................................213 
Territory v. Guthrie, 2 Ida., 398.................................357 
Territory v. Perkins, 2 Mont., 470...............................357 
Tessier v. Englehart, 18 Neb., 167...............................370 
Tessier v. Reed, 17 Neb., 105...............................368,748 
Theirman v. Vable, 32 Ind., 400.................................368 
Thomas v. Markmann, 43 Neb., 823..............................200 
Thompson v. People, 4 Neb., 524................................125 
Thompson v. Sayre, 1 Den. (N. Y.), 175.........................871 
Thompson v. State, 5 Kan., 159.................................357 
Thornton v. McCormick, 39 N. W. Rep. (Ia.), 502.................864 
Tillery v. State, 10 Lea (Tenn.), 35..............................156 
Tilley v. Washburn, 91 Wis., 105................................814 
Tilson v. Downing, 45 Neb., 549.................................289 
Tobias v. Tobias, 38 N. E. Rep. (0.), 317.......................... 0 
Todd v. Inhabitants of Rowley, 8 Allen (Mass.), 51................260 
Tomer v. Densmore, 8 Neb., 384................................157 
Tomlinson v. Matthews, 98 Ill., 178..............................698 
Tompkins v. Tompkins, 39 S. Car., 537........................64,G5 
Tootle v. Jones, 19 Neb., 588..................................345 
Topeka City R. Co. v. Higgs, 38 Kan., 379........................909 
Town of Abingdon v. Cabeen, 106 Ill., 200.......................532 
Town of Omro v. Ward, 19 Wis., 249............................851 
Tredinnick v. Red Cloud Consolidated Mining Co., 72 Cal., 78. 511 
Triese v. City of St. Paul, 36 Minn., 526.........................338 
Tritz v. City of Kansas City, 84 Mo., 632........................339 
True v. Bullard, 45 Neb., 409...................................619 
Trumble v. Trumble, 50 Neb., 332...............................326 
Turner v. Killian, 12 Neb., 580................................200 
Turner v. Townsend, 42 Neb., 376............................... 262 

U.  
Unger v. Leiter, 32 0. St., 210.................................. 610



CASES CITED BY THE COURT. xlV 

PAGE 

Union P. R. Co. v. Erickson, 41 Neb., 1..........................557 
Union P. R. Co. v. Johnson, 45 Neb., 57..........................460 
Union P. R. Co. v. Kinney, 47 Neb., 393..........................328 
Union P. R. Co. v. Marston, 30 Neb., 241..........................600 
Union P. R. Co. v. Montgomery, 49 Neb., 429..................799,800 
Union Stock Yards Co. v. Westcott, 47 Neb., 300...........460,463,465 
United States v. Cole, 5 McL. (U. S. C. C.), 513....................732 
United States v. Doyle, 6 Sawyer (U. S. C. C.), 612.................732 

Updegrove v. Pennsylvania, S. V. R. Co., 19 Atl. Rep. (Pa.), 283. 703 

Upham v. Detroit City R. Co., 85 Mich., 12........................909 
Upton v. Tribilcock, 91 U. S., 45................................. 479 

V.  

Vallindingam v. Scott, 30 Neb., 187............................. 154 

Van Buskirk v. Hartford Fire Ins. Co., 14 Conn., 141................ 242 

Van Etten v. Kosters, 31 Neb., 285.............................. 154 

Veith v. McMurtry, 26 Neb., 341................................ 664 

Verges v. Roush, 1 Neb., 113...................................399 
Village of Orleans v. Perry, 24 Neb., 831....................... 234,235 

Village of Ponca v. Crawford, 18 Neb., 551........................ 544 

Violet v. Rose, 39 Neb., 660...(................................. 514,881 

Vought v. Foxworthy, 38 Neb., 790.............................. 721 

w.  

Wabash, St. L. & P. R. Co. v. Ham, 114 U. ., 587.................. 417 

Waggoner v. Ha irst Nat. Bank of Creighton, 43 Neb., 84............. 441 
Wainscott v. Silvers, 13 nd., 497............................... 261 

Wake v. Griffin, 9 Neb., 47...................................... 87 
W aif v. Hahn, 28 Kan., 588..................................... 187,191 
Wall v. Arrington, 13 Ga., 88................................... 663 

Wallingford v. Burr, 15 Net., 204 ................................ 822 

Walnut v. Wade, 103 U. ., 683.................................... 62 

Walters v. Reed, 34 Neb., 544.................................. 30 

Walters v. State, 5 Ia., 507 ...................................... 156& 
Ward v. Baker, 16 Kan., 31 .................... 5................... 757 

Ward v. Parlin, 30 Neb., 376 ............................. 489,651, 697 

Ward v. Smith, 7 Wall. (U. S.), 447.............................. 901 

Ware v. Wisner, 50 Fed. Rep., 310................................22 
Warner v. Hitchins, 5 Barb. (N. Y.), 666........................ 261 
Warner v. Hutchins, 48 Neb., 672...... .......................  

Warren v. Brown, 31 Neb., 8, 10 .............................. 210, 327 
Warren v. Dick, 17 Neb., 241..................................34& 
Warren v. Wagner, 75 Ala., 188................................261 
Wasson v. Palmer, 13 Neb., 376................................881 
Waters v. State, 53 Ga., 567...................................483 
Watson v. Tromble, 33 Neb., 450...................................64 
Watts v. Gantt, 42 Neb., 869...................................659 
tWebb v. Armistead, 26 Fed. Rep., 70 ........................ 694,695 
Webb v. Jones, 36 N. J. Eq., 163.................................22



xlvi CASES CITED BY THE COURT.  

PAGE 
Weber v. Weber, 63 N. W. Rep. (Wis.), 757........................ 60 
Wegman v. Childs, 41 N. Y., 159................................75 
Wehn v. Commissioners of Gage County, 5 Neb., 494...............542 
Wells v. New York C. R. Co., 24 N. Y., 181........................235 
Western Union Telegraph Co. v. Lowery, 32 Neb., 732.............185 
Westover v. Armstrong, 24 Neb., 391............................863 
t Whitaker v. Hawley, 25 Kan., 674..........................267,269 
White v. Heimerdinger, 17 N. Y. Supp., 888.......................696 
White v. Merriam, 16 Neb., 96.... ............................. 345 
White v. Wilson, 6 Blackf. (Ind.), 448...........................663 
Whitehead v. Brown, 18 Ala., 682...............................663 
Wilch v. Phelps, 16 Neb., 515..................................763 
Wilde v. Boldt, 16 Neb., 539................................... 845 
Wilde v. Wilde, 37 Neb., 891................................665, 667 
Willard v. Moies, 30 Mo., 142......................... ......... 437 
Williams v. Monroe, 18 B. Mon. (Ky.), 518....................... 312 
Williams v. People, 20 Ill. App., 92.............................. 871 
Williams v. State, 46 Ga., 212 ................................... 483 
"Williamson v. Williamson, 52 Miss., 725 ........................... 64 
Willis v. State, 27 Neb., 98.... 141 
Wilson v. Shipman, 34 Neb., 573................................ 287 
Wing v. Hurlburt, 15 Vt., 614.................................. 312 
Winters v. Means, 25 Neb., 241, 48 Neb., 333.................. 210,402 
Wiseley v. Findley, 3 Randolph (Va.), 261....................... 838 
Withnell v. City of Omaha, 37 Neb., 621.........................399 
Witte v. Stifel, 28 S. W. Rep. (Mo.), 891.........................808 
Womack v. McQuarry, 28 d., 103. .............................. 26 
Wood v. Dummer, 3 Mason (U. S.), 308............................416 
Wood Mowing & Reaping Machine Co. v. Gerhold, 47 Neb., 397166, 310 
Wood River Bank v. First Nat. Bank of Omaha, 36 Neb., 744... 109,110 
Woodbury v. Bowman, 13 Cal., 635.............................. 814 
Woods v. Commissioners of Colfax County, 10 Neb., 552.............42 
Woods v. Hart, 50 Neb., 497.................................... 663 
Woodworth v. Campbell, 5 Paige Ch. (N. Y.), 518.................. 841 
Woodworth v. Goulstone, 11 App. Cas. (Eng.), 469................. 299 
Worley v. Shong, 35 Neb., 311......................... ...... 615, 617 

Y.  
Yates v. Kinney, 19 Neb., 275, 23 Neb., 648............... 327,331,684 
Yeoman v. State, 21 Neb., 171..............................158,159 
Yick Kee v. Dunbar, 26 Pac. Rep. (Ore.), 275.....................390 
young v. Lane, 43 Neb., 812............. ....................... 395 
Younker v. Martin, 18 Ia., 143 ......... ....................... 437 

z.  
Zigefoose v. Zlgefoose, 28 N. W. Rep. (Ia.), 654...................363



TABLE OF NEBRASKA CASES OVERRULED.  

Adams v. Nebraska City Nat. Bank, 4 Neb., 370.  
Musser v. King, 40 Neb., 893.  
Murray v. Loushman, 47 Neb., 258.  
Strahle v. First Nat. Bank of Stanton, 47 Neb., 

320.  
Atchison & N. R. Co. v. Baty, 6 Neb., 37.  

Graham v. Kibble, 9 Neb., 183.  
Aultman v. Obermeyer, 6 Neb., 260.  

Stevens v. Carson, 30 Neb., 551.  
Banghart v. Lamb, 34 Neb., 535.  

Selby v. McQuillan, 45 Neb., 512.  
Bartlett v. Bartlett, 13 Neb., 456.  

Bartlett v. Bartlett, 15 Neb., 600.  
Becker v. Anderson, 11 Neb., 493.  

Marsh v. Burley, 13 Neb., 264.  
Housel v. Cremer, 13 Neb., 298.  
Lancaster County Bank v. Gillilan, 49 Neb., 179.  

Bennet v. Fooks, 1 Neb., 465.  
Galway v. Malchow, 7 Neb., 285.  
Sheasley v. Keens, 48 Neb., 59.  

Bonns v. Carter, 20 Neb., 566, 22 Neb., 517.  
Jones v. Loree, 37 Neb., 816.  
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 

Neb., 868.  
Grand Island Banking Co. v. Costello, 45 Neb., 

140.  
Goldsmith v. Erickson, 48 Neb., 48.  

Bradshaw v. City of Omaha, 1 Neb., 16.  
Turner v. Althaus, 6 Neb., 77.  

Bressler v. Wayne County, 25 Neb., 468.  
Bressler v. Wayne County, 32 Neb., 834.  

Brooks v. Dutcher, 22 Neb., 644.  
City of Omaha v. Richards, 49 Neb., 245.  

Bryant v. Estabrook, 16 Neb., 217.  
Alexander v. Thacker, 43 Neb., 497.  

Carkins v. Anderson, 21 Neb., 364.  
Anderson v. Carkins, 135 U. S., 483.  
Robinson v. Jones, 31 Neb., 20.  

(xlvii)



xlviii TABLE OF CASES OVERRULED.  

City of Seward v. Klenk, 27 Neb., 615.  
Jones v. Wolfe, 42 Neb., 272.  
City Nat. Bank of Hastings v. Thomas, 46 Neb., 

861.  
State v. Ambrose, 47 Neb., 241.  

Commercial Nat. Bank v. Nebraska State Bank, 33 Neb., 292.  
Lancaster County Bank v. Gillilan, 49 Neb., 178.  

Courcamp v. Weber, 39 Neb., 533.  
Dorsey v. Conrad, 49 Neb., 444.  

Coy v. Jones, 30 Neb., 798.  
Globe Publishing Co. v. State Bank of Ne

braska, 41 Neb., 176.  
Crook v. Vandevoort, 13 Neb., 505.  

Johnson v. Hardy, 43 Neb., 368.  
Curtin v. Atkinson, 29 Neb., 612.  

Curtin v. Atkinson, 36 Neb., 110.  
Dawson v. Merrille, 2 Neb., 119.  

Simmons v. Yurann, 11 Neb., 516.  
Carkins v. Anderson, 21 Neb., 368.  

Deere v. Losey, 48 Neb., 622.  
Sager v. Summers, 49 Neb., 459.  

Drexel v. Richards, 48 Neb., 732.  
Drexel v. Richards, 50 Neb., 509.  

Edgington v. Cook, 32 Neb., 551.  
Graff v. Ackerman, 38 Neb., 720.  

Filley v. Duncan, 1 Neb., 135.  
Colt v. Du Bois, 7 Neb., 396.  

Gee Wo v. State, 36 Neb., 241.  
O'Connor v. State, 46 Neb., 158.  

Geisler v. Brown, 6 Neb., 254.  
World Publishing Co. v. Mullen, 43 Neb., 126.  

Codman v. Converse, 38 Neb., 657.  
Godman v. Converse, 43 Neb., 464.  

Hagenbuck v. Reed, 3 Neb., 17.  
Graff v. Ackerman, 38 Neb., 724.  

Hallenbeck v. Hahn, 2 Neb., 377.  
Johnson v. Hahn, 4 Neb., 139.  

Handy v. Brong, 4 Neb., 66.  
Buckmaster v. McElroy, 20 Neb., 564.  

Henry v. VIlet, 33 Neb., 130.  
Henry v. Vliet, 36 Neb., 138.  

Hill v. Palmer, 32 Neb., 632.  
Reynolds v. Fisher, 43 Neb., 173.  
Farmers Loan & Trust Co. v. Memminger, 48 

Neb., 19.  
Hoadley v. Stephens, 4 Neb., 431.  

Omaha Real Estate & Trust Co. v. Kragscow, 
47 Neb., 593.



TABLE OF CASES OVERRULED. xlix 

Hollenbeck v. Tarkington, 14 Neb., 430.  
Sharp v. Brown, 34 Neb., 406.  

Holmes v. Andrews, 16 Neb., 296.  
Alexander v. Thacker, 43 Neb., 497.  

Horn v. Miller, 20 Neb., 98.  
Bickel v. Dutcher, 35 Neb., 761.  
Continental Building & Loan Association v.  

Mills, 44 Neb., 142.  

Howell v. Roberts, 29 Neb., 483.  
Globe Publishing Co. v. State Bank of Ne

braska, 41 Neb., 176.  

Hurley v. Estes, 6 Neb., 391.  
Hale v. Christy, 8 Neb., 264.  

Johnson v. First Nat. Bank of Plum Creek, 28 Neb., 792.  
Dorsey v. Conrad, 49 Neb., 444.  

Johnson v. Jones, 2 Neb., 126.  
Holliday v. Brown, 33 Neb., 657, 34 Neb., 232.  
Wilson v. Shipman, 34 Neb., 573.  

Campbell Printing Press & Mfg. Co. v. Marder, 
50 Neb., 287.  

Kane v. Union P. R. Co., 5 Neb., 105.  
Hurlburt v. Palmer, 39 Neb., 158.  
Herbert v. Wortendyke, 49 Neb., 185.  

Kittle v. De Lamater, 3 Neb., 325.  
Smith v. Columbus State Bank, 9 Neb., 31.  

Kyger v. Ryley, 2 Neb., 26.  
Hale v. Christy, 8 Neb., 264.  

La Flume v. Jones, 5 Neb., 258.  
Burkett v. Clark, 46 Neb., 468.  

Lancaster County Bank v. Horn, 34 Neb., 742.  
Sager v. Summers, 49 Neb., 459.  

Landauer v. Mack, 39 Neb., 8.  
Landauer v. Mack, 43 Neb., 430.  

Lininger v. Raymond, 12 Neb., 167.  
Lancaster County Bank v. Gillilan, 49 Neb., 178.  

Lipscomb v. Lyon, 19 Neb., 511.  
Stevens v. Carson, 30 Neb., 551.  

McClure v. Warner, 16 Neb., 447.  
Alexander v. Thacker, 43 Neb., 497.  

McCord v. Weil, 29 Neb., 682.  
McCord v. Weil, 33 Neb., 869.  

McDonald v. Bowman, 35 Neb., 93.  
McDonald v. Bowman, 40 Neb., 269. 

Manly v. Downing, 15 Neb., 637.  
Green v. Sanford, 34 Neb., 363.  

Merriam v. Goodlett, 36 Neb., 384.  
Brown v. Ulrich, 48 Neb., 413.  

Morgan v. State, 48 Neb., 798.  
State v. Cornell, 50 Neb., 526.



1 TABLE OF CASES OVERRULED.  

Morrissey v. Schindler, 18 Neb., 672.  
Herron v. Cole, 25 Neb., 692.  
Hanna v. Emerson, 45 Neb., 709.  

Nickolls v. Barnes, 32 Neb., 195.  
Nickolls v. Barnes; 39 Neb., 103.  

Omaha Consolidated Vinegar Co. v. Burns, 44 Neb., 21.  
Omaha Consolidated Vinegar Co. v. Burns, 49 

Neb., 230.  
Omaha & R. V. R. Co. v. Wright, 47 Neb., 886.  

Omaha & R. V. R. Co. v. Wright, 49 Neb., 457.  
Osborne v. Canfield, 33 Neb., 330.  

Moline v. Curtis, 38 Neb., 534.  
Otoe County v. Brown, 16 Neb., 394.  

Alexander v. Thacker, 43 Neb., 497.  
Peckinbaugh v. Quillin, 12 Neb., 586.  

Burnham v. Doolittle, 14 Neb., 216.  
Peters v. Dunnells, 5 Neb., 460.  

Hale v. Christy, 8 Neb., 264.  
Phenix Ins. Co. v. Swantkowski, 31 Neb., 245.  

Sharp v. Brown, 34 Neb., 406.  
Phillips v. Bishop, 31 Neb., 853.  

Phillips v. Bishop, 35 Neb., 487.  
Pickens v. Plattsmouth Investment Co., 31 Neb., 585.  

Pickens v. Plattsmouth Investment Co., 37 
Neb., 272.  

Republican V. R. Co. v. Boyse, 14 Neb., 130.  
Donovan v. Sherwin, 16 Neb., 130.  

Rice v. Gibbs, 33 Neb., 460.  
Rice v. Gibbs, 40 Neb., 265.  

Richards v. State, 22 Neb., 145.  
Horbach v. City of Omaha, 49 Neb., 851.  

Richardson v. Campbell, 34 Neb., 181.  
Havemeyer v. Paul, 45 Neb., 374.  
Omaha Loan & Trust Co. v. Hanson, 46 Neb., 

870.  
Rittenhouse v. Bigelow, 38 Neb., 543.  

Rittenhouse v. Bigelow, 38 Neb., 547.  
Russel v. Rosenbaum, 24 Neb., 769.  

Aultman v. Martin, .49 Neb., 103.  
Sandwich Mfg. Co. v. Feary, 34 Neb., 411.  

Sandwich Mfg. Co. v. Feary, 40 Neb., 226.  
Schoenheit v. Nelson, 16 Neb., 235.  

Alexander v. Thacker, 43 Neb., 497.  
Scott v. Waldeck, 11 Neb., 525.  

State v. Ambrose, 47 Neb., 241.  
Shawang v. Love, 15 Neb., 142.  

Hurlburt v. Palmer, 39 Neb., 159.



TABLE OF CASES OVERRULED. l 

Shellenberger v. Ransom, 31 Neb., 61.  
Shellenberger v.. Ransom, 41 Neb., 632.  

Smith v. Boyer, 29 Neb., 76.  
Smith v. Boyer, 35 Neb., 46.  

Stanwood v. City of Omaha, 38 Neb., 552.  
Stanwood v. City of Omaha, 42 Neb., 304.  

State v. Krumpus, 13 Neb., 321.  
Mann v. Welton, 21 Neb., 541.  
Hamiliton v. Fleming, 26 Neb., 240.  
State v. Wilson, 31 Neb., 464.  

State v. Missouri P. R. Co., 29 Neb., 550.  
Missouri P. R. Co. v. State, 17 Sup; Ct. Rep., 130.  
Chicago, B. & Q. R. Co. v. State, 50 Neb., 399.  

State v. Priebnow, 16 Neb., 131.  
Arnold v. State, 38 Neb., 752.  

State v. Roper, 46 Neb., 724.  
State v. Roper, 47 Neb., 417.  

State v. Sanford, 12 Neb., 425.  
Mann v. Welton, 21 Neb., 541.  
Hamilton v. Fleming, 26 Neb., 240.  
State v. Wilson, 31 Neb., 464.  

State v. Sioux City & P. R. Co., 7 Neb., 357.  
Foree v. Stubbs, 41 Neb., 271.  
Hall v. Hooper, 47 Neb., 118.  

Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Neb., 39.  
Stewart-Chute Lumber Co. V. Missouri P. R.  

Co., 33 Neb., 29.  
St. Joseph & D. R. Co. v. Baldwin, 7 Neb., 247.  

St. Joseph & D. R. Co. v. Baldwin, 103 U. S., 
426.  

Strader v. White, 2 Neb., 348.  
Waggoner v. First Nat. Bank of Creighton, 43 

Neb., 85.  

Svanson v. City of Omaha, 38 Neb., 550.  
Svanson v. City of Omaha, 42 Neb., 303.  

Thomas v. Edgerton, 36 Neb., 254.  
Thomas v. Edgerton, 40 Neb., 26.  

Walker v. Morse, 33 Neb., 650.  
Moline v. Curtis, 38 Neb., 528.  

Walker v. Turner, 27 Neb., 103.  
City of Omaha v. Richards, 49 Neb., 245.  

Wescott v. Archer, 12 Neb., 345.  
Grebe v. Jones, 15 Neb., 317.  
Darnell v. Mack, 46 Neb., 740.  

White v. State, 28 Neb., 341.  
Coffield v. State, 44 Neb., 418.  

Whitman v. State, 42 Neb., 841.  
Metz v. State, 46 Neb., 556.



Iii TABLE OF CASES OVERRULED.  

Wilson v. Macklin, 7 Neb., 50.  
Muller. v. Plue, 45 Neb., 702.  

Woodruff v. White, 25 Neb., 745.  
Stevens v. Carson, 30 Neb., 551.  

Woods v. Shields, 1 Neb., 454.  
Kyger v. Ryley, 2 Neb., 27.



STATUTES AND CONSTITUTIONAL PROVISIONS 
CITED AND CONSTRUED.  

STATE.  
SESSION LAws.  

1867. PAGE 

P. 45. Roads; duties of supervisors............................. 529 
1871.  

P. 2, Effect of acknowledgment and registration of city plat....... 717 
P. 68-Married Woman's Act................................83, 87 

1875.  
P. 114, sec. 1. Act to vacate certain roads........................ 530 
P. 156. Bounty for discovery of coal........................... 102 

1877.  

P. 159, sec. 5. Court stenographers; report of proceedings.......... . 528 

P. 160, sec. 6. Salary of court stenographer.....................527, 535 

P. 213. Bounties for destruction of wild animals................... 102 

1879.  
P. 82. Court stenographer ....................... 526, 527, 531, 534, 535 

P. 92, sec. 46. Salary of court stenographer ........................ 527 

P. 93, sec. 49. Court stenographers; report of proceedings.......528, 535 

P. 120. H ighways ............................................. 529, 530 

P. 360, secs. 23, 24. Powers of county boards....................127, 133 
1887.  

P. 350, ch. 26. Powers of county boards...................127, 132, 133 

P. 541, ch. 60. Regulation of railroads.......................399, 400 

1889.  

P. 78, ch. 7, sec. 4. Liability of county for defective road........... 542 

P. 380, ch. 33. Intoxicating liquors ...................... 152, 163, 164 

P. 611. Appropriation for bounties............................. 102 

1895.  

P. 57, ch. 1. Act providing bounties for sugar and chicory, 8S, 90, 91, 100 

P. 232, sec.1. Distribution of fines, penalties, and license moneys.. 7tf 

REVISED STATUTES.  

1866.  

P. 48, ch. 13. Courts ............................ 526, 527, 531, 534, 535 

P. 342, ch. 47. Roads .......................................... 530 

GENERAL STATUTES.  

1873.  

P. 959, ch. 67. Highways ....................................... 529, 530 
(liii)



liv TABLE OF STATUTES.  

PAGE 
P. 235, ch. 13, sec. 15. Sale of public grounds..................... 132 
P. 968, ch. 68, sec. 45. Employment of teachers................... 174 
P. 970, ch. 68, sec. 56. Care of schools.......................174, 175 

COMPILED STATUTES.  

1883.  
Ch. 34, sec. 6. Parent and child................................. 672 

1885.  
Ch. 14, sec. 80. Claims against city............................. 544 

1887.  
Ch. 14, art. 1, sec. 69, sub. 15. Water companies ............ ..853, 856 

1893.  
Ch. 13a, art. 1, sec. 36. Claims against city....................... 545 
Ch. 2, art. 2, sec. 18. Fences ................................ 640, 645, 646 
Ch. 5, sec. 8. Additional jurors; rules of court..................... 354 
Ch. 7, sec. 6. Deceit of attorney.............................122 125 

sec. 8. Attorneys' liens ................................. 1)313 
Ch. 8. Banks................................................ 731 

sec. 35. Insolvent banks; receivers.......................734, 77 
Ch. 12a, sec. 108. Park commissioners ........................... 718 
Ch. 13a, sub. 21, sec. 67, art. 1. Municipal bonds ................ 620, 622 
Ch. 14, art. 1, sec. 106. City and village plats..................715, 717 
Ch. 15, sec. 1. Common law in force............................ 258 
Ch. 16, sec. 62. Dissolution of corporation........................ 413 

sec. 63. Actions against corporations..................... 414 
sec. 64. Judgments against corporations.................. 414 
sec. 65. Corporations; real estate........................ 414 
sec. 67. Suits after dissolution of corporations.............. 414 
sec. 68. Suits by dissolved corporation................... 414 
sec. 111. Liability of railroad companies................... 598 
sec. 134. Corporations; dissolution...................... 415 

Ch. 18, art. 1, sec. 23. Powers of county boards..................... 135 
sec.24. Sale of public grounds..................134,135 
sec. 29. Elections; canvass....... ................. 135 
sec. 30. Result of election........127, 130, 131, 135, 136, 629 
sec. 37. Claims against counties; appeal from county 

board ................................... 396, 536, 545 
sec. 38. Appeal by taxpayer........................ 396 
sec. 85. Entries on numerical index.................. 512 

Ch. 20, sec. 26. Appeals from county court....................... 322 
sec. 42. Appeals in probate matters...................... 303 
sec.44. Probate courts; attorneys' fees................... 303 

Ch. 23, sec. 49. - Notice of application to sell land of minor......670, 673 
sec. 64. Irregularities in guardian's sale................670,_673 
sec. 123. Right of married woman to make and revoke will, 21 
sec.132. Revocation of wills................... .......... 20 
sec. 137. Duties of executors............................ 304 
sec. 138. Executors; penalty for failure to perform duty.... 304 
sec. 148. Wills; posthumous child......................... 24 
sec. 149. Wills; failure to provide for child................. 24 
sec. 151. Wills; death of devisee......................... 23



TABLE OF STATUTES. 1v 

PAGE 

Ch. 25, sec. 12. Alimony .......................... .73, 74, 78, 310, 311 
Ch. 26, sec. 136. Regularity of nominating certificates, 

31, 38, 40, 41, 49, 51 

Ch. 28, sec. 11. Fees of justices of the peace...................... 13 
Ch. 32, sec. 5. Written leases.................................. 425 

sec. 14. Registration of chattel mortgages.................. 62 

sec. 20. Fraudulent intent.............................. 419 

Ch. 34. Guardians and wards................................. 673 

Ch. 43, sec. 45. Insurance; attorneys' fees................376, 581, 590 

Ch. 44, sec. 1. Rates of interest......................... 572, 576, 577 
sec. 5. Usury.......................................... 655 

Ch. 50, sec. 11. Punishment for unlawful sale of liquor............. 164 

sec. 20. Liquors; penalty for unlawful sale..............161,163 
Ch. 54, art. 1, sec. 2. Claim for mechanic's lien.................... 510 

sec. 15. Physicians; right to recover for services..... 869 
sec. 16. Unlawful practice of medicine................ 871 

Ch. 68, sec. 2. Printing of bills for legislature..................875, 876 
sec. 4. Advertisements for state printing................... 874 

sec. 7. Bond for bid for state printing..............874,875,877 
sec. 8. Contractors' bonds for state printing................ 875 

sec. 10. Actions on bonds for state printing................. 875 

Ch. 72, art. 1, sec. 1. Railways; fences..............640, 642, 643, 645, 646 
sec. 5. Liability of railroad companies................ 598 

art. 7, sec. 5. Municipal elections ........................ 629 

Ch. 73, sec. 53. Construction of conveyance...................259, 269 
Ch. 77, art. 1, sec. 44. Taxes................... ................. 149 

sec. 130. Tax deeds............................... 674 

sec. 138. Lien of taxes............................ 149 
sec. 144. Illegal taxes......................393, 395, 397 
sec. 145. Refunding Illegal taxes..............395,397,398 

Ch. 78, secs. 1, Ia. Roads; county board.....................536, 541 
sec. 33. Grade of roads.............................536, 541 
sec. 46. Section line roads...........................529, 530 

Ch. 79, sub. 4, sec. 11. Employment of teachers.................... 175 
sub. 5, sec. 3. Care of schools........................... 175 

CODE OF CIVIL PROCEDURE.  

Sec. 10. Limitation of actions................................. 150 

Sec. 24. Pleading; names of members of firm..........212, 452, 457, 458 

Sec. 27. Liability of partner for firm debts...................209, 211 

'Sec. 29. Names of parties...................... ........... 436, 462 

Sec. 32. Action by assignee................................... 462 

Sec. 41. Actions; parties defendant........................188, 189 
Sec. 48. Interpleader .................................. 236, 240, 243 

Sec. 50a. Parties to actions; intervention......................188,190 
Sec.73. Service of summons upon corporation.................... 287 
Sec. 100. Grounds of defense to action............................. 190 
Sec. 101. Counter-claims ....................................... 81,190 

Sec. 193. Replevin; damages...................................... 388 

Sec.199. Affidavit for attachment.....................363, 364, 367, 370 
Sec. 200. Bond for attachment.........................178,179, 186,191



Ivi TABLE OF STATUTES.  
PAGE 

Sec. 235. Motion to dissolve attachment......................... 1 
Sec. 236. Hearing of motion to dissolve attachment................ 13 
Sec. 275. Receivers; appeal................................380,737 
Sec. 279. Definition of "trial........ ....................... 12,1i 
Sees. 280, 281. Trial of issues... ............................ 584 
Sec. 292. Special verdicts.. ................................. 777 
Sec. 293. General verdicts.. ............................. 777,778 
Sec. 297. Findings by courts.................................321 
Sec. 300. Reference; duties of referees.........................862 
Sec. 311. Bill of exceptions...............................145,309 
Sec. 333. Privileged communications...........................728 
Sec. 446. Complete record....................................310 
Sec. 477b. Stay of execution...................................169 
Sec. 497a. Redemption of land from sale........................ 668 
Sec. 580. Review of orders of boards............................ 10 
Sec. 588. Stay of execution.................................... 69 
Sec. 601. Proceedings on appeal from a justice of the peace........ 322 
Sec. 602. Proceedings to vacate judgments ................ 849,851, 852 
Sec. 621. Costs.......................................842,843, 845 
Sec. 653. Mandamus; pleadings................................. 68 
Sec. 664. Additional jurors................................353, 354 
Sec. 675. Appeals in equity................................... 812 
Sec. 677. Supersedeas ..................................... 169,813 
Sec. 802. Partition........................................... 841 
Secs. 862-879. Arbitration...................... 858,859,862, 863,864 
Secs. 905-907. Jurisdiction of justices of the peace ............... 844 
Sec. 912. Service of summons upon corporation.................... 287 
Sec. 926. Bond for attachment................................1 8 
Sec.959. Motion for adjournment of trial......................... 450 
Sec. 960. Application for adjournment of trial ............. 449, 450, 451 
Sec. 961. Adjournment of trial.... ......................... 449,450, 451 
Sec.985. Appeal .. i et.......................................79,80, 82 
Sec. 1103. Jurisdiction of justices of the peace..................844, 845 

CRUNIINAL CODE.  

Sec. 48. Burglary ............................................... 482 
Sec. 53. Housebreaking .................................. 481, 482 
Sec. 461. Compulsory process ................................. 356 
Sec. 462. Depositions ......................................... 356 
Sec. 465a. Special venire .................................. 353, 354 

CONSTITU'TION.  

Art. 1, sec. 6. Right to jury trial ............................... 584 
sec. 11. Impartial trials............................. 356, 483 
se . 21. Property rights.................................536, 542 

Art. 3, sec. 3. Sessions of legislature ............................. 2  
sec. 11. Subjects and titles of bills.......................... 528 
sec. 19. Appropriations .................................... 92 
sec. 22. Money drawn from treasury........................ 92 

Art. 6, sec. 2. Supreme court ... ................................... 29 
sec. 18. Jurisdiction of justices of the peace................. 843



TABLE OF STATUTES. Ivii 

PAGE 

Art. 8, see. 5. Fines, penalties, and license moneys................. 70 
Art. 9, sec. 1. Revenue......................................... 98 

sec. 5. County taxes; limitation......................393, 394 
Art. 10, sec. 5. Township organization.......................... 627 
Art. 11, sec. 2. Street railways................................. 628 

sec. 4. Miscellaneous corporations; liabilities of subscribers 
for stock.....................734, 736, 738, 739,741, 742, 745 

sec. 4. Liability of railroads.........................459, 598 
sec. 7. Banks; stockholder's liability.................... 738 

Art. 15, sec. 1. Constitutional amendments...................... 628 
Art. 16, sec. 25. Salaries of officers...........................97,98 

FEDERAL.  
STATUTES AT LARGE.  

Vol. 5, p. 657, ch. 17. Townsite act................................. 137 

REVISED STATUTES.  

Sec. 5198. Usury; penalty..................................... 654 

CONSTITUTION.  

Amendment 14, sec. 1. Property rights......................399, 401





CASES 

ARGUED AND DETERMINED 
IN THE 

SUPREME COURT OF NEBRASKA.  
SEPTEMBER TERM, A. D. 1896.  

PRESENT: 

HON. A. M. POST, CHIEF JUsricE.  

HoN. T. 0. C. HARRISON, JUDGE& 
HoN. T. L. NORVAL,  

HoN. ROBERT RYAN, 
HON. JOHN M. RAGAN, COMMISSIONERS.  
HON. FRANK IRVINE, 

SARAH C. WEBSTER, APPELLANT, V. CITY OF LINCOLN 

ET AL., APPELLEES.  

FILED DECEMBER 16, 1896. No. 6444.  

1. Appeal from Board of Equalization. No appeal will lie from the 

determination of a board of equalization on a hearing of a matter 

of equalization of an assessment of taxes, unless an appeal is pro
vided by law.  

2. - : JUDGMENT. The decision of a board in the equalization of 

an assessment of taxes is final and the consequent order a final 

one; hence it may be reviewed by an error proceeding.  

3. - . As a general rule, a proceeding in error to review the order 

of a board of equalization, in a matter within its jurisdiction, will 
afford an adequate remedy.  

4. Taxation: INJUNCTION: PLEADING AND PROOF. In an action to en

join the collection of taxes resulting from an order of a board of 

equalization, where it is claimed a remedy by an error proceeding 
would be inadequate, the facts upon which such claim is based 

must be pleaded and proved.
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Webster v. City of Lincoln.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Affirmned.  

The opinion contains a statement of the case.  

J. R. Webster, G. M. Lambertson, and Samuel J. Tuttle, for 
appellant: 

There is no provision by law for review of the proceed
ings of the board of equalization by appeal, and the 
remedy by proceeding in error is not available in such 
cases, because the board is so constituted that error will 
not appear ordinarily on the face of the record of its pro
ceedings, and there is no provision for making a bill of 
exceptions. (Sioux City & P. R. Co. v. Washington County, 
3 Neb., 40; Nance v. Falls City, 16 Neb., 86; Bradley v. City 
of Eau Claire, 14 N. W. Rep. [Wis.], 10; Ruggles v. City of 
Fond du Lac, 53 Wis., 436; Kelley v. City of Madison, 43 
Wis., 638; McGee v. State, 32 Neb., 149.) 

Injunction is the proper remedy. (Hanscom v. City of 
Omaha, 11 Neb., 42; Hurford v. City of Omaha, 4 Neb., 336; 
South Platte Land Co. v. Buffalo County, 7 Neb., 257; Touza
lin v. City of Omaha, 25 Neb., 824; Darst v. Griffin, 31 Neb., 
672; Lansing v. City of Lincoln, 32 Neb., 470; Reddick v.  
City of Omaha, 35 Neb., 128.) 

The arbitrary assessment made is contrary to the con
stitution of the state and beyond the power of the council, 
because it exempts some benefited property from contrib
uting to cost of the improvement and imposes the entire 
cost on appellant's property. (Hanscom v. City of Omaha, 
11 Neb., 41; Kittle v. Sherwin, 11 Neb., 81; City of Ottawa 
v. Barney, 10 Kan., 278.) 

Abbott, Selleck & Lane, Walter J. Lamb, H. J. Whitmore, 
and Atkinson & Doty, contra: 

Exclusive jurisdiction is given to the mayor and coun
cil to determine what property w' thin the paving district 
is benefited by the improv . t, and the amount of 
benefit to be assessed to ea-h n-e of property (Kansas

2 NEBRASKA REPORTS. [VOL. 50
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City v. Baird, 11 S. W. Rep. [Mo.], 562); and such juris
diction, when so exercised by .the mayor and council, is 
exclusive, and its determination, where it has obtained 
jurisdiction, is conclusive, when attacked collaterally.  
(Hagar.v. Reclamation District, 111 U. S., 709.) 

Where a party seeks to enjoin the collection of a tax 
upon real estate, be must set forth such facts in his peti
tion as will show the tax to be either void or its enforce
ment inequitable. (Dundy v. Richardson County, 8 Neb., 
508; South Platte Land Co. v. City of Crete, 11 Neb., 344; 
Spargur v. Roinne, 38 Neb., 736.) 

The action of the mayor and city council determining 
the amount of special benefit is conclusive. (Fagan v. City 
of Chicago, 84 Ill., 231; Bigelow v. City of Chicago, 90 Ill., 
49; Davies v. City of Saginaw, 87 Mich., 439; Litchfield v.  
Vernon, 41 N. Y., 123; Town of Macon v. Patty, 57 Miss., 
378; City of St. Louis v. (Eters, 36 Mo., 456; City of Phila
delphia v. Field, 58 Pa. St., 320; Mayor of Baltimore v.  
Johns Hopkins Hospital, 56 Md., 1; Teegarden v. City of 
Racine, 56 Wis., 545; Chamberlain v. City of Cleveland, 34 
0. St., 552; Grand Rapids School Furniture Co. v. City of 
Grand Rapids, 52 N. W. Rep. [Mich.], 1028.) 

A court of equity has no jurisdiction to re-examine the 
proceedings and judgments of the city court in reference 
to assessments. (Methodist Church v. City of Baltimore, 6 
Gill [Md.], 391; McGee v. State, 32 Neb., 149; Welty, As
sessments, sec. 312.) 

HARRISON, J.  

The plaintiff commenced this action against the city 

of Lincoln to restrain the collection of what was alleged 
to be an inequitable tax assessed upon her property to 
pay the cost of paving on the street which the property 

adjoins. The Lambertsons, of defendants, were brought 
into the case, or impleaded, at the instance of the city 

and filed a cross-petition, by which it was sought to have 

the collection of special taxes against their property re
strained, the reasons for the relief, as to them, being in

VOL. 50] 3
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substance the same as those alleged to exist as to the 
property of plaintiff. The situations, relatively, of the 
-streets and the properties affected by the taxes assessed 
to pay for the improvement of one street (Fourteenth), 
being that toward which our attention must be.particu
larly directed at this time, will be quite readily under
stood from a perusal of the findings of the district court 
-at the time it determined the issues presented in the 
-case and which we will hereinafter quote. It appears 
that during the pendency of the suit the properties were 
sold at delinquent tax sale and that further pursuance 
of such proceedings has been enjoined. Tender of the 
amount conceded to be due was in each instance made 
to the proper officer. Trial of the cause in the district 
court resulted in a judgment favorable to the city, of the 
dismissal of the action of the petitioner and cross-peti
tioner. The findings of the trial court were as follows: 

"1. The defendant, the city of Lincoln, is a municipal 
,corporation organized under the laws of the state of 
Nebraska, as a city of the first class with over twenty-five 
thousand inhabitants.  

"2. That the plaintiff is the owner of lot No. 36, de
scribed in her petition, with Q street on the south and 
Fourteenth street on the west; and that the defendant 
Lambertson is the owner of lot No. 35, described in said 
-Lambertson's cross-petition, with R street on the north 
and Fourteenth street on the west; that each of said lots 
is 150 feet square, and together constitute a strip of land 

00 feet long, north and south, and 150 feet wide, east 
and west; that the block of which said lots form a part 
is a rectangular tract extending 300 feet north and south 
-and 720 feet east and west, and is bounded by Q street 
on the south, Fourteenth street on the west, R street on 
the north, and Sixteenth street on the east.  

"3. That by ordinance duly passed and approved Feb
uary 2, 1888, the defendant city created paving districts 

Nos. 4, 5, 6, 7, 8 of said city; that said ordinance was 
-amended by ordinance approved February 23, 1888, the
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material part of said ordinance being annexed to said 
city's cross-petition, marked 'Exhibit A,' and was sub
sequently amended by ordinance approved May 27, 1890, 
the material part of which is annexed to said city's cross
petition, marked 'Exhibit B.' 

"4. That said district No. 5, as so created by said ordi
nances, included the streets and intersections surround
ing the block described in finding 2, and including 150 
feet upon each side of the said streets.  

"5. That by ordinance approved April 23, 1891, the 
said defendant city further amended the said ordinance 
creating the said paving districts, and in said amended 
ordinance it was provided that the fifth paving district 
should include all estate on both sides of the streets in 
said district to the depth of 150, except that estate on 
the west side of Sixteenth street between Q and R streets,.  
and that estate on the east side of Fourteenth street 
between Q street and R street, which shall be the depth 
of 360 feet.  

"6. That by ordinance approved February 20, 1888, the 
defendant city ordered said paving districts Nos. 3, 4, 5, 
6, 7, and 8 paved.  

"7. That in pursuance of said order, that portion of Q, 
R, and Fourteenth streets surrounding the block above 

described was paved in 1890, and that portion of Six

teenth street adjoining said block was paved in 1891.  
"8. The cost of paving Q and R streets adjoining said 

block was duly assessed by said defendant city upon all 

the property in said block fronts proportionate to the 

front feet of the respective lots in the block and to the 

depth of 150 feet.  
"9. That on the 26th day of May, 1890, the defendant 

city made an assessment upon the block in question for 

the paving of Fourteenth street adjoining said block, and 

in making such assessment the said defendant city as

sessed the first 25 feet with 33 1-3 per cent of the cost of 

said paving, the second twenty-five feet with 20 per cent 

of the cost of such paving, the third 25 feet with 16 2-&
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per cent of the cost of such, the fourth, fifth, and sixth 
25 feet each 10 per cent; the total assessment being 
made to the depth of 150 feet from said Fourteenth 
street, and no more.  

"10. That on the - day of -, 1891, the defendant 
city made an assessment upon the block in question for 
the paving of that portion of Sixteenth street adjoining 
the said block, and in making such assessment the de
fendant city assessed the property in said block to the 
middle thereof, a distance of 360 feet, dividing said dis
tance into six equal parts, and assessing these parts in 
accordance with the rule laid down in finding 9, assess
ing the first 60 feet west of Sixteenth street at 33 1-3 per 
cent of the entire amount of such assessment, the second 
60 feet 20 per cent thereof, the third 60 feet 16 2-3 per 
cent thereof, the fourth, fifth, and sixth 60 feet each 10 
per cent of such assessment.  

"11. The original plat of the city of Lincoln divides the 
original city into blocks 300 feet square, and in paving 
said original city the defendant has adopted and fol
lowed the plan of assessing the lots in such blocks in ac
cordance with the foot frontage as to the paving in front 
of the lots, and assessing the said lots in accordance with 
the rule laid down in finding 9, as to the side streets of 
said lots or blocks, and assessing to the center of the said 

blocks.  
"12. The assessment as set forth in finding 9 leaves 210 

feet in the rear of the property assessed for the paving of 
Fourteenth street, extending to the middle of the block, 
that would bear no burden and no assessment for the 

paving of the side streets east and west of said block.  

"13. None of the owners of this 210 feet above referred 

to have any access from their property to said Fourteenth 

street through any alley or over any property fronting 

or abutting said Fourteenth street owned either by the 
plaintiff or Lambertson, and the property of the plaintiff 

and Lambertson occupies all the frontage of Fourteenth 

street between Q and R streets to the depth of 150 feet.

6 [VOL. 50
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"14. Fourteenth street is a cross-street of great length, 

upon a section line connecting the county roads north 

and south from the city, and is beneficial to the interior 

of the block in question to not less extent than the paving 

of Sixteenth street; and the paying of said Fourteenth 

street, or that portion of it adjacent to the said block, is 

of special benefit to all the property extending east to 

the middle of the block, but the extent of such special 

benefits and its particular distribution as to such prop

erty is not shown by the evidence.  
"15. The plaintiff and defendant Lambertson each ten

dered, respectively, the sum of $464.75 within the fifty 

days allowed by law for the payment of special assess

ments and for the benefit of paying Fourteenth street 

adjacent to their said property; and if apportioned in 

one-sixth part back to the middle of the block, in accord

ance with the plan laid down in finding 9, the said sum 

was the proper sum to be tendered and paid. The said 

sum was tendered to defendant city and by defendant 

city refused.  
"16. Complainants Webster and Lambertson each ap

peared before the city council of the defendant city, sit

ting as a board of equalization upon the said Fourteenth 

street assessments, and objected to the assessments prd

posed to be made upon their property as set forth in 

findiug 9, for all the cost of such improvement, and de

manded that the assessment be extended to include the 

property to the middle of the block, a distance of 360 

feet from said Fourteenth street; but such demand was 

by the said board refused, and the assessment was made 

by the said board of equalization against the protests of 

the said complainants.  
"17. The action of the city council and the board of 

equalization of the defendant city in making such as

sessiment and levy upon the property of the complainants 

Webster and Lambertson has never been appealed from, 

reversed, vacated, or in anywise canceled or set aside.  

"18. Since the bringing of this suit the Farmers Loan
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& Trust Company, of Sioux City, Iowa, defendant herein, 
purchased the property of the plaintiff and defendant 
Lambertson for non-payment of special paving assess
ments for the paving of Fourteenth street, and now holds 
the certificate of purchase." 

There were further findings, as follows: 
"1. That the city council of the defendant, the city of 

Lincoln, sitting as a board of equalization, in acting .upon 
the special assessments complained of in plaintiff's peti
tion, and complained of in defendant's, Lambertson's, 
and Samuel J. Tuttle's, guardian ad litem, cross-petitions, 
acted within its authority, and at the time of so acting 
had jurisdiction of the persons and the subject-matter 
concerning which it purported to act.  

"2. That the action of such board of equalization, un
appealed from, was final.  

"3. That the plaintiff and defendant Lambertson had 
an adequate remedy at law, by writ of error from the 
action of such board of equalization.  

"4. That the action of such board of equalization is a 
bar to this action." 

The record of the proceedings of the city council at the 
time of the assessment of the taxes in question, as intro
duced in evidence, was as follows: 

"Resolved, By the mayor and city council of the city of 
Lincoln, Nebraska, that the cost of paving the streets and 
alleys in paving district No. 5, in said city, as the said 
improvement was completed up to the 1st day of April, 
1890, and being the following streets and alleys, to-wit: 
Q street from Eleventh to Sixteenth, R. street from Ninth 
to Seventeenth, Fourteenth street from 0 to R, be, and 
the same is hereby, levied and assessed upon the respect
ive property in said district, subject to assessment for 
the cost thereof, in accordance with the special benefits 
accruing to said property by reason of said completed 
improvement; * * * that the real estate in each 
quarter block is benefited by said improvement to an 
amount equal to the whole cost of the improving the one-

8 NEBRASKA REPORTS. [VOL. 50
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half of the streets and alleys in its front; * * * that 

the first one-sixth of each quarter block next to the street 

or alley paved is specially benefited to an amount equal 
to thirty-three and one-third per cent of the cost of such 

improvement along its front; the second one-sixth is spe

cially benefited to an amount equal to twenty per cent 

of such cost; that the third one-sixth is specially bene

fited to an amount equal to sixteen and two-thirds per 

cent, and the fourth, fifth, and sixth one-sixths are each 

specially benefited to an amount equal to ten per cent; 
* * * that the special benefits to each of the respect

ive pieces and parcels of real estate in said paving dis

trict, by reason of the completion of said improvement, 

is as shown by the tabulated statement hereto attached, 
and the cost of said improvement is hereby apportioned 

and levied and assessed upon the several parcels of real 

estate in accordance with benefits and as shown by said 

statement aforesaid," etc.  
The tabulated statement referred to in the record we 

have just quoted showed the plaintiff's property and the 

Lambertsons' property as charged with the whole of the 

taxes by divisions of one-sixths, or twenty feet, instead of 

being, as contended it should have been, by one-sixth di

visions, or sixty feet of the 360 feet from the street to the 

center of the block. According to the provisions of the 

statutory law governing cities of the class to which Lin

coln belongs, the mayor and council were empowered to 

make the assessments and levy the special assessments, 

and there was also a board of equalization composed of 

the members of the city council before which any parties 

who desired to complain of assessments might appear 

and present their grievances for hearing and adjustment.  

The matters of assessments of plaintiff's and the Lam

bertsons' property were brought before the board of 

equalization and a hearing had and the following record 

made of the action then taken: 

"Resolved, That the remonstrances against the assess

ment of paving in the fifth district as made by Mr. Lam-
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bertson, Mr. Hargreaves, and others be placed on file, 
and that the board of equalization refuse to make the 
change, for the reason that a change would necessitate 
a change in the ordinance, and the present rate does not 
work an injustice compared with paving (page 433) and 
assessments elsewhere in the city." 

The mayor and council were authorized by statute to 
establish paving districts and to assess the cost of paving 
streets upon the lots and lands especially benefited by 
the improvements in such district, in proportion to bene
fits derived therefrom, to be determined by the mayor 
and council under the provisions of the act.  

One question presented for determination is, the com
plaining parties having appeared before the regularly 
convened board of equalization and been accorded a 
hearing, did an appeal lie from the action of such board 
in respect to the matters adjudicated, or could such ac
tion have been reviewed through the medium of error 
proceedings to the district court, and if, by either appeal 
or error, review might be had, was the remedy ade
quate and the only one available to the parties? The 
law gave no right of appeal from the determination of 
the board of equalization, and where no right of appeal 
is provided by law, none exists; hence there was no right 
of appeal here. The hearing before the board of equali
zation was one having the semblance of a trial, and the 
tribunal, the board of equalization, was called upon to 
consider and adjudicate the questions presented and the 
determination made was a final disposition, the order 
made a final one, and hence reviewable in error proceed
ings to the district court. (Code of Civil Procedure, sec.  
580; Sioux City & P. R. Co. v. Washington County, 3 Neb., 
30.) As a general rule, this would furnish an adequate 
remedy, and no relief could be sought or afforded by 
means of proceedings to enjoin any action resulting from 
.and enforcing the adjudication or order of the board of 

,equalization. But it is urged here that there exists no 

provision of law for perfecting a bill of exceptions of any
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matters entering into a hearing before a board of equali

zation which would necessarily require presentation in 

such form in order to their proper presentment to the 

appellate court in error proceedings thereto to secure a 

review of the action of the board; that where the alleged 

errors would appear on the face of the record, the remedy 

by petition in error would be adequate, and an applica

tion for an injunction would not lie or be entertained; but 

where evidence was introduced before the board of sub

jects otherwise extrinsic to the record, then a bill of 

exceptions would become. indispensable and could not be 

obtained, from the very nature of the tribunal, its forma

tion, and the cause of the hearing before it. Whether 

or not a bill of exceptions of any portions of the presenta

tion of the equalization of an assessment before the board 

could be obtained, and if not, in such case the remedy 

by error proceedings be inadequate, and an action to 

procure an injunction, therefore, proper and allowable, 

need not now be discussed or decided. The question does 

not arise herein. It is not pleaded, nor does it otherwise 

appear that in the presentation to the board of equali

zation of the complaint in regard to the assessments of 

taxes involved in this action, and against the collection 

of which a restraining order was demanded, that any evi

dence was introduced, or any matters presented which 

required presentation by a bill of exceptions to make 

them a part of the record in error proceedings to the re

viewing court. If it was sought to found the right to an 

action to enjoin on the inadequacy of the remedy by error 

proceedings, the facts upon which such claim was based 

should have been pleaded and proved.  

The conclusions reached on the questions considered 

dispose of the case without a discussion and determina

tion of any of the other matters argued. The judgment 

of the district court is 
AFFIRMED.

11VOL. 50] SEPTEMBER TERM, 1896.



12 NEBRASKA REPORTS. [VOL. 50 

Gibson v. Sidney.  

GEORGE E. GIBSON ET AL. V. WILLIAM SIDNEY.  

FILED DECEMBER 16, 1896. No. 6930.  

1. Action: DEFINITION. "The term 'action' is a comprehensive one, and 
is applicable to almost any proceeding in a court of justice, by 
which an individual pursues that remedy which the law affords 
him." (1 Ency. Pl. & Pr., 110.) 

2. Cause: DEFINITION. A cause is "a suit, litigation, or action. Any 
question, civil or criminal, contested before a court of justice." 
(Black, Law Dictionary.) 

3. Attachment: MOTION To DISSOLVE: TRIAL: COSTS. The hearing of a 
motion to dissolve an attachment is a "trial" of the issues of law 
or fact, or both, in an action or cause within the meaning of the 
term employed in our Code, and the provisions of the fee bill fix
ing the fees of justices of the peace, and a charge of one dollar 
taxed and collected with the costs of a case for a second day's at
tendance upon such hearing by a justice of the peace was not the 
charging or taking of illegal fees.  

ERROR from the district court of Douglas county.  
Tried below before SCOTT, J. Reversed.  

Foster & Boucher and C. P. Halligan, for plaintiffs in 
error.  

Lee Helsley, contra.  

HARRISON, J.  

It appears herein that an action was commenced be
fore a justice of the peace in Douglas county, in which 
a writ of attachment was procured to issue and was by 
an officer levied on property of the defendant. Prior to 
the day assigned in the summons for hearing of the 
main cause a motion, supported by affidavits, to dis
charge the attachment was filed and a day was set for 
the bearing of said motion, on which the parties ap
peared by counsel, and after a partial presentation of 
the matter its further hearing was adjourned to the 
following day, when it was again taken up, the hearing



VOL. 50] SEPTEMBER TERM, 1896. 13 

Gibson v. Sidney.  

completed, and the questions involved decided. In tax

ing the costs in the case, afterward paid by defendant, 

the justice of the peace included $1 as a fee for one day's 

attendance on the hearing of the motion to discharge the 

attachment. This, it is claimed, was an illegal charge, 

unauthorized by law, and .the defendant instituted this 

suit against the justice of the peace and his bondsmen, 

and in it recovered a judgment in the sum. of $50, the 

amount allowed by statute to be recovered by the person 

aggrieved from an officer who charges and takes illegal 

fees. From the judgment, error proceedings have been 

prosecuted to this court.  
The only question of those argued in the briefs which 

we deem it necessary to consider is whether the justice 

of the peace was entitled to charge the $1. for one of the 

two days of his attendance on the hearing of the motion 

to discharge the attachment, and the determination of 

this hinges in part upon the answer to the query, was 

the hearing of a motion to dissolve a trial within the 

meaning of the word "trial" as it appears in the fee bill 

embodied in our statutes, and also in section 279 of the 

Code of Civil Procedure? The section last mentioned 

reads as follows: "A trial is a judicial examination of 

the issues, whether of law or of fact, in an action." In 

section 11 of chapter 28 of the Compiled Statutes, in 

which section the fees of justices of the peace are fixed, 

appears the following sentence: "Each day's attendance 

upon trial of a cause, after the first day, one dollar." 

Section 235 of the Code, by which the right is conferred 

to file a motion to discharge an attachment, is as follows: 

"The defendant may, at any time before judgment, upon 

reasonable notice to the plaintiff, move to discharge an 

attachment as to the whole or a part of the property 

attached;" and the next section (236) reads: "If the mo

tion be made upon affidavits on the part of the defendant, 
or papers and evidence in the case, but not otherwise, 
the plaintiff may oppose the same by affidavits or other 

evidence, in addition to that on which the order of attach-
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ment was made." It is clear that the foregoing contem
plates a hearing and settlement of issues of either or 
both law and fact, or, a trial. If so, was it a trial in 
an "action" or "cause"? "Action" is defined in Black's 
Law Dictionary as "The legal and formal demand of 
one's right from another person or party, made and in
sisted on in a court of justice;" and in Winfield, Ad
judged Words & Phrases, "A remedial instrument of 
justice, whereby redress is obtained for any wrong 
committed or right withheld." (Durant v. Supervisors, 
26 Wend. [N. Y.], 86, quoting 3 Bl. Com., 3.) "Any 
judicial proceeding which, conducted to a determination, 
will result in a judgment, is an action." "The term 
'action' is a comprehensive one, and is applicable to 
almost any proceeding in a court of justice by which an 
'individual pursues that remedy which the law affords 
him." (1 Ency. Pl. & Pr., 110.) In Winfield's Adjudged 
Words & Phrases appears the following: "The primary 
meaning of the word 'case,' according to lexicographers, 
is 'cause.' When applied to legal proceedings it imports 
a state of facts wh>'h furnishes occasion for the exercise 
of the jurisdiction of a court of justice;" citing Kundolf 
v. Thalheimer, 12 N. Y., 596; 11 Wis., 516; 48 Tex., 433.  
In Black's Law Dictionary "Cause" is thus defined: "A 
suit, litigation, or action. Any question, civil or crimi
nal, contested before a court of justice." But all these 
are general definitions.  

We will turn now to what has been said by this court 
in particular reference to attachment. In the syllabus 
to the opinion in Reed v. ilaben, 21 Neb., 696, it is said: 
"Attachment, although ap ancillary remedy, and appli
cable to a limited class of cases, yet within its limits 
rests upon its own facts, and not upon the facts of the 
action;" and in the body of the opinion appears the fol
lowing on the same subject: "Attachment is a proceed
ing ancillary to the main action in which it is allowed.  
If the main action is attacked and overthrown, the at
tachment goes with it. On the other hand, it often hap-
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pens that while the cause of action is lawful and just, 
the ground of attachment is mistaken or false; hence, 
judgment must be rendered for the plaintiff on the mer

its, but the attachment must be dissolved. As a matter 

of practice, however, if no ground of attachment exists, 
or the order has been issued without the proper affidavit 
or bond, as required by statute, the attention of the 

court must be called thereto in some appropriate man
ner, and the question of sufficiency settled before the final 

judgment in the case." In the case of Jordan v. Dewey, 
40 Neb., 639, it was stated: "Attachment, though some

times called an ancillary or auxiliary proceeding, is, nev

ertheless, in all essential respects a suit. The affidavit of 

a plaintiff, made to obtain a writ of attachment, and the 

affidavit of a defendant, when made, denying the truth of 

the averments of the plaintiff, constitute the pleadings in 

the proceeding." We are satisfied that an attachment, 
while it is not an independent action, while it is auxiliary 

and ancillary to the main action in which it may be ob

tained, is, nevertheless, an "action" or "cause" within the 

true meaning of such words as used in the section of our 

statutes now under consideration; and we are further 

satisfied that the hearing on a motion to discharge an 

attachment is such a "trial" of issues of fact or law as ful

fills the meaning of the word as it appears in the afore

mentioned sections of our statutes. It follows that the 

justice of the peace was entitled to charge and receive $1 
as a fee for the second day's attendance at the hearing 

of the motion; that his taking such fee was not illegal, 
consequently the judgment assessing a penalty against 

him for receiving the fee was wrong and must be reversed 

and the cause remanded.

REVERSED AND REMANDED.
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Royse v. State Nat. Bank of St. Joseph.  

OEDWARD ROYSE ET AL. V. STATE NATIONAL BANK OF 

ST. JOSEPH, MISSOURI.  

FILED DECEMBER 16, 1896. No. 6870.  

1. Alteration of Instruments: NOTE: ADDITION OF SURETY'S NAME.  
The addition of the name of a surety to a promissory note after 
its delivery to the payee, without the maker's knowledge, is not 
such an alteration as will release such maker. (Barnes v. Van 
Keuren, 31 Neb., 165.) 

2. Unauthenticated Bill of Exceptions. A bill of exceptions not au
thenticated according to statute will be disregarded upon review.  

ERROR from the district court of Custer county. Tried 
below before HOLCOMB, J. Affirmed.  

J. S. Kirkpatrick, L. E. Kirkpatrick, E. P. Campbell, and 
M. MeSherry, for plaintiffs in error.  

Sullivan & Gutterson, contra.  

NORVAL, J.  

The State National Bank of St. Joseph, Missouri, 
brought an action in the court below against S. J. Lon
ergan and Edward Royse upon the following promissory 
note: 

"$2,000. BROKEN Bow, NEBRASKA, February 7, 1891.  
"Two months after date, and for value received, we 

jointly and severally promise to pay to the order of the 
Central Nebraska National Bank of Broken Bow, Ne
braska, two thousand dollars, with interest at the rate 
of ten per cent per annum from maturity until paid.  

"S. J. LONERGAN.  

"E. ROYSE." 

The petition alleges the execution and delivery of the 
note to the payee therein named; the transfer and in
dorsement thereof to plaintiff for value before maturity; 
that no part of the same has been paid; and that there
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is due plaintiff thereon from the defendants the sum of 
$2,000 and interest. The defen(lants filed separate an
swers, that of Loner-gan alleging, in substance: 

1. That since the execntion and delivery of the note 
by him to the original payee the same has been altered, 
w;I hout his knowledge or consent, by one Ed Royse sign
ing his name thereto as surety.  

2. That Lonergan received no consideration for sign
ing the note; that he executed and delivered it to the 
Central Nebraska National Bank as an accommodation 
merely, and that said bank turned over and assigned 
the note to plaintiff as collateral security to a pre-existing 
debt due it from the payee.  

The defendant Royse sets up in his answer, as a de
fense, that he signed the note "long after its execution 
by the defendant S. J. Lonergan, and as an accommoda
tion only, that he never received any consideration for the 
same, and that plaintiff knew when it received the same 
that it was wholly without consideration." The reply 
put in issue every averment in the answers contained, 
and upon the trial the jury returned a verdict for the 
plaintiff for the principal sum and interest. A separate 
motion for a new trial was presented by each defendant, 
and from an order overruling the same the defendants 
prosecute separate petitions in error.  

Complaint is made of the second instruction given by 
the court on its own motion, which told the jury, in ef
fect, that there was not such a material alteration of the 
note as to avoid it as to the defendant Lonergan. The 
alteration pleaded consisted of the addition of the name 
of Royse as surety after the delivery of the note to the 
payee, without Lonergan's knowledge. Such fact, if es
tablished by the evidence, would not have the effect to 
discharge the maker. This principle was distinctly held 
and applied in Barnes v. Van Keuren, 31 Neb., 165, and is 
adhered to.  

We cannot review the evidence in this case, inas
much as the doctrine attached to the transcript which

17VOL. 50]
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purports to be the bill of exceptions is not authenti
cated by the clerk of the district court. (Andrcs v. Krid
ler, 47 Neb., 585, and cases there cited.) For the same 
reason, we cannot determine whether the court erred in 
directing the jury that the question of innocent purchaser 
did not arise in the case. No error appearing upon the 
face of the record, the judgment is 

AFFIRMED.  

HERMAN BAAcKE ET AL. V. LIZZIE BAACKE ET AL.  

FILED DECEMBER 16, 1896. No. 6856.  

1. Wills: REVOCATION: IMPLICATION. The common-law doctrine that 
the revocation of a will may be implied from subsequent changes 
in the condition or circumstances of the testator obtains in this 
state in so far as it has not been modified by statute.  

2. - : - An absolute revocation of a will cannot be 
implied by law from the obtaining of a divorce from the testator 
by his wife after the making of the will, the death of one of his 
children for whom provision was made in the will, and the birth 
of three children to such deceased child, prior to the testator's 
death.  

ERon from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.  

Abbott &G Abbott, for plaintiffs in error.  

References: Bondinot v. Bradford, 2 Yeates [Pa.], 170; 
ELyster v..Yonal, 3 Yeates [Pa.], 511; Sneed v. Ewing, 22 
Am. Dec. [Ky.], 52; Wilson v. Foscet, 39 Am. Dec. [Mass.], 
7,0; Negus v. Ncqus, 26 Am. Rep. [Ia.], 157; GravCs v.  
N1:;ldon, 15 Am. Dec. [Vt.], 660; Young's Appeal, 80 Am.  
Dec. [Pa.], 518; Vanorsdall v. Van Deventer, 51 Barb. [N.  
T.], 147; Beard v. Horton, 1 Den. [N. Y.], 165.

F. I. Foss and W. R. Matson, contra.
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NORVAL, J.  

Carl Baacke, of Lancaster county, on the 16th day of 
December, 1887, executed a will which disposes of his 
property in the language following: 

"1. After my decease, and after all my debts and fu
neral expenses have been paid out of my estate, the fol
lowing heirs shall divide my estate as prescribed in para
graph 2: 

"2. My present wife, Dorothea E. Baacke, shall receive 
as her share, first, such part as may be allowed her by 
court and law as my wife; secondly, she, Dorothea E.  
Baacke, shall receive out of my estate twenty-five dollars 
in cash, in addition. To my son, Fritz Baacke, I be
queath ten ($10) dollars. To my daughter, Elizabeth, 
now Mrs. Klepper, I bequeath ten ($10) dollars. To my 
son, Herman Baacke, I bequeath ten ($10) dollars; and 
the balance of my property I bequeath to the children of 
my son, Fritz Baacke, viz.: Elizabeth Sophia Margaretha 
Baacke, born October 24, 1880; Juliana Margaretha 
Baacke, born January 30, 1882; Maria Dorothea Baacke, 
born July 4, 1885; but on the condition that they pay off 
the sums by me specified, and divide the remainder 
equally between themselves.  

"3. In case any one of my heirs shall oppose these con
ditions, or shall even appeal to law, then his legacy 
(share) shall consist of five ($5) dollars; no more." 

On February 11, 1893, the testator died, and a few days 
later T. 1. Miller filed in the county court said will, and 
asked that the same be admitted to probate. Herman 
Baacke, son of said Carl, on March 3, 1893, presented to 
the county court a petition, alleging therein that the 
instrument purporting to be the last will and testament 
of Carl Baacke had been revoked and annulled, and pray
ing that letters of administration be granted on the 
estate to one Henry Cramer. Subsequently, Herman 
Baacke and Elizabeth Klepper, son and daughter of the 
deceased, pleaded in the county court certain matters
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which they claimed amounted to a revocation of the will, 
and protested against the probate thereof. Upon the 
hearing the county court found that there had been a 
revocation of the will, refused to admit the instrument 
to probate, and appointed Henry Cramer administrator 
of the estate. An appeal was taken to the district court 
by the proponent, where the will was ordered to be pro
bated. The contestants prosecute error to this court.  

The record shows that Carl Baache, at the time of the 
making of his will, had a wife, with whom he was then 
living; that subsequently she obtained a divorce from 
him, and her property rights were settled; that after the 
execution of the will, and prior to the death of the testa
tor, three other children were born to his son Fritz, who 
survived their grandfather; and that said Fritz died 
about a year before the death of his father.  

The statutory provisions in respect to the revocation of 
wills are contained in section 132, chapter 23, Compiled 
Statutes, and are as follows: "No will, nor any part 
thereof, shall be revoked unless by burning, tearing, can
celing, or obliterating the same, with the intention of 
revoking it, by the testator, or by some person in his pres
ence and by his direction; or by some other will or codi
cil, in writing, executed as prescribed in this chapter; 
or by some other wording, signed, attested, and sub
scribed in the manner provided in this chapter for the 
execution of a will; excepting only that nothing con
tained in this section shall prevent the revocation implied 
by law from subsequent changes in the condition or cir
cumstances of the testator." It is not claimed in this 
case that there has been any express revocation of the 
will by the testator in any of the modes pointed out in 
the statute. The sole question is whether the facts al
ready mentioned, namely, the divorce of the wife, the 
death of the son, Fritz, and the birth to the latter of three 
children, operated as an implied revocation of the will.  
It cannot escape notice that the statute quoted provides 
that no will, or any part of the same, shall be revoked or
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annulled by the testator unless he has performed some 
one of the acts which the legislature has declared shall 
constitute an express revocation, with the intent to re
voke, with a clause saving revocations "implied by law 
from subsequent changes in the condition or circum
stances of the testator." By the language just quoted 
the common law rule of revocation of wills by implication 
is retained in this state, except as modified by statute.  
Undoubtedly certain changes in the condition and cir
cuistances of the testator will operate as a revocation.  
Thus, a sale of the entire estate devised will have that 
effect, since the will cannot thereafter take effect on it.  
(29 Am. & Eng. Ency. of Law, 308, and cases there cited; 
Collutp v. Smith, 15 S. E. Rep. [Va.], 584; Epps v. Dean, 28 
Ga., 533; Bowen v. Johnson, 6 Ind., 11.0.) So, too, a sale 
of a part of the estate devised will work a revocation 
pro tanto. (Forney's Estate, 161 Pa. St., 209; Borden v.  
Borden, 2 R. I., 94; Graham v. Burch, 47 Minn., 171.) At 
common law the will of a woman was revoked by her 
subsequent marriage, upon the theory that coverture de
stroyed her testamentary capacity to modify the will, 
and hence the instrument could not be relied upon as 
representing her wishes. (1 Jarmin, Wills [5th ed.], 167.) 
And in some of the states, by express statutory pro
visions, the same rule obtains. (Blodgett v. Moore, 141 
Mass., 75; In re Kaufman's Will, 131 N. Y., 620; Stewart 
v. Powell, 14 S. W. Rep. [Ky.], 496; Corker v. Corker, 87 
Cal., 643; Ellis v. Darden, 86 Ga., 368.) Under statutes 
like ours, which have removed most of the disabilities 
of married -women and conferred express power upon 
them to dispose of their property by will, it has been 
held that the common law doctrine of the revocation of 
a will of a woman by her subsequent marriage is abro
gated. (In re Tuller's Will, 79 Ill., 99; In re Hut's Will, 
81 Me., 275; In re Ward, 70 Wis., 251; Noyes v. South
worth, 55 Mich., 172.) In this state, by section 123, chap
ter 23, Compiled Statutes, a married woman may devise 
and dispose of her real and personal estate by a will,

21VOL. 50] SEPTEMBER TERM, 1896.



22 NEBRASKA REPORTS. [VOL. 50 

Baacke v. Baacke.  

and revoke the will in the same manner as a man may 
do. At common law the will of an unmarried man was 
not revoked by his subsequent marriage or the subse
quent birth of a child to him, but such marriage and 
birth conjointly worked a revocation of his will where 
no provision, in or out of the will, was made for the wife 
and child. (Hloitt v. Hloitt, 63 N. I., 475; Bowers v. Bow
ers, 53 Ind., 430; 4 Kent, Commentaries [13th ed.], 527; 
Marston v. Roe, 8 Ad. & L. [Eng.], 457; Brady v. Cubitt, 1 
Doug. [Eng.], 31; Christopher v. Christopher, 4 Burr. [Eng.], 
2182; Havens v. Van Dcn Burgh, 1 Den. [N. Y.], 27; Bald
win v. Spriggs, 5 Atl. Rep. [Md.], 295; Roane v. Hollings
head, 25 Atl. Rep. [Md.], 307; Brush v. Wilkins, 4 Johns.  
Ch. [N. Y.], 506; Webb v. Jones, 36 N. J. Eq., 163; Belton 
v. Summer, 12 So. Rep. [Fla.], 371; Morton v. Onion, 45 Vt., 
145; Nutt v. Norton, 142 Mass., 242.) In some of the 
states the doctrine of the common law has been changed 
by legislation. (Stewart v. Powell, 14 S. W. Rep. [Ky.], 
496; Gay v. Gay, 84 Ala., 38; Rhodes v. Weldy, 46 0. St., 
234; Holloman v. Copeland., 10 Ga., 79; Ware v. Wisner, 50 
Fed. Rep., 310.) Manifestly, decisions based on statutes 
which expressly provide that a will shall be revoked by 
either marriage or the birth of a child are not applicable 
under the legislation of this state. It has been held that 
the revocation of a will cannot be implied by law from 
the subsequent acquisition of property by the testator, 
which is not affected by the will. (Baldwin v. Spriggs, 65 
Md., 373.) "The more generally accepted view seems to 
be that a change in the testator's condition and circum
stances, as the death of his wife or children, or the objects 
of his bounty, the increase or decrease of his fortune, or 
the alienation of his property, will not work a total revo
cation of the will." (29 Am. & Eng. Ency. of Law, 313, 
and cases in note 3.) 

While our statute recognizes revocations of wills by 
implication of law, it has not undertaken to designate 
or specify what subsequent changes in the condition 
and circumstances of the testator will produce such
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revocation, but it is for the court to determine from 

the facts of each particular case, under the rules and 

forms of law, whether the testator intended the will 

to stand notwithstanding the changes in his condition 

and circumstances. To show that the present case does 

not fall within the exception of the statute respecting 
the revocation of wills by implication of law, we have 

already mentioned certain facts which courts have held 

to constitute such revocation, and also have instanced 

some of the changes in the condition of a testator from 

which a revocation of a will cannot be implied. The 

doctrine of revocation by implication of law is based 

upon a presumed alteration of intention arising from the 

changed condition and circumstances of the testator, or 

on the presumption that the will would have been dif

ferent had it been executed under the altered circum

stances. An entire revocation by implication of law does 

not extend. to a large number of cases. Change of cir

cumstances may work a partial revocation, and the will 

in other respects stands as it is written.  
No case has been cited, nor has the writer been able to 

find a single authority, which holds that a subsequent 

granting of a divorce to the wife of a testator, and a set

tlement of her property rights, work a revocation. It 

could no more than revoke the will as to her legacy, and 

whether it would have that effect in this case it is not 

necessary now to determine, as the question is not be

fore us.  
The death of' the testator's son could have no effect, 

since it was a contingency that must have been contem

plated by the testator. Especially is this true in view 

of our statute (Compiled. Statutes, ch. 23, sec. 151), which 

declares iat "when a devise or legacy shall be made to 

any child or other relation of the testator, and the devisee 

or legatee shall die before the testator, having issue who 

shall survive the testator, such issue shall take the estate 

so oiven by the will in the same manner as the devisee 

or legatee would have done if he had survived the testa-
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tor, unless a different disposition shall be made or di
rected by the will." The legacy provided by the will for 
the testator's son Fritz did not lapse by the death of the 
latter, as he left several surviving children, who, by 
virtue of the above statute, would take the same.  

But one other ground relied upon for a revocation re
mains to be considered, and that is the birth of the three 
children to Fritz Baacke after the making of the will.  
We have already observed that at common law a revoca
tion will not be implied from the birth of a posthumous 
child, and clearly, from analogy, the subsequent birth 
of the grandchildren did not revoke the will. This view 
is emphasized by the legislation in this state upon the 
subject. Section 148 of said chapter 23 declares: "When 
any child shall be born after the making of his parent's 
will, and no provision shall be made therein for him, 
such child shall have the same share in the estate of the 
testator as if he had died intestate, and the share of such 
child shall be assigned to him as provided by law in case 
of intestate estate, unless it shall be apparent from the 
will that it was the intention of the testator that no pro
vision should be made for such child." The next suc
ceeding section provides: "When any testator shall omit 
to provide in his will for any of his children, or for the 
issue of any deceased child, and it shall appear that such 
omission was not intentional, but was made by mistake 
or accident, such child, or the issue of such child, shall 
have the same share in the estate of the testator as if he 
had died intestate, to be assigned as provided in the pre
ceding section." The succeeding section in the same 
chapter provides the manner for assigning of the estate 
in the cases mentioned in the section quoted above. It 
is obvious from these statutory requirements it was not 
the intention of the legislature that the omission of a 
testator to make any provision in his will for a posthu
mous child, or for the issue of a deceased child, should 
work an entire revocation of the will, else the legislature 
would not have provided for the assignment of the estate
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in such cases so as to allow such child or issue of a de
ceased child omitted from the will, as the case may be, 
to take the share he would have received had the testator 
died intestate. The statute having expressly declared 
what effect the subsequent birth of an heir prior to the 
testator's death would have on a will, none other can be 
implied. We are aware of no case where the birth of a 
grandchild after the making of a will is held to operate 
as a total revocation of the will. We are constrained to 
hold that there has not been an entire revocation of the 
will of Carl Baacke by implication of law, and the decree 
of the lower court allowing and admitting it to be pro
bated should be affirmed.  

DECREE AFFIRMED.  

STATE OF NEBRASKA, EX REL. JAMES C. DAHLMAN V.  

JOEL A. PIPER, SECRETARY OF STATE.  

FILED DECEMBER 16, 1896. No. 8790.  

1. Supreme Court: JURISDICTION. The original jurisdiction of the su
preme court, conferred upon it by the constitution, is confined to 
"cases relating to the revenue, civil cases in which the state shall 
be a party, mandamus, quo warranto, and habeas corpus." 

2. Mandamus: PURPOSE OF WRIT. The writ of mandamus can only be 
invoked to compel the performance of some particular act which 
the law especially enjoins as a duty resulting from an office, trust, 
or station. As a preventative remedy it cannot take the place of 
injunction.  

3. - : - . Mandamus can be resorted to alone for the purpose 
of compelling action. It is not a proceeding to correct errors.  

4. Elections: SECRETARY OF STATE: APPEAL. An appeal or proceeding 

in error will not lie directly to this court to review the decisions 
of the secretary of state under the Australian ballot law.  

5. _: - : -*-: NOMINATIONS. The findings of facts made 

by the secretary of state in passing upon objections filed against 
certificates of nomination, if not conclusive, are at least, prima 
fooic, right.
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6. - : CERTIFICATES OF NOMINATION: OBJECTIONS: HEARING: SEC

RETARY OF STATE. Under our Australian ballot law the secretary 
of state, in passing upon objections to nomination certificates, is 
not confined to mere formal matters relating to such certificates, 
but may determine from extrinsic evidence whether the candidates 
therein named were in fact nominated by a convention called and 
held according to party usages and claiming in good faith to rep
resent a political party which cast the requisite number of votes at 
the last election. State v. Allea, 43 Neb., 651, and Phclps v. Piper, 
48 Neb., 724, followed.  

7. Regularity of Nominating Conventions: SECRETARY OF STATE. It 
is neither the province of the secretary of state nor the courts to 
determine which of two rival state conventions of the same party 
so called and held is entitled to recognition as the regular conven
tion. (State r. Illen and Phelps r. Piper, supra.) 

. : - . Where rival factions of a political party in good 
faith nominate candidates at conventions called and held in ac
cordance with the usages of the party and certify such nomina
tions to the secretary of state, he will certify to the several county 
clerks the names of the candidates nominated by each. (State v.  
Allen and Phelps v. Piper, supra.) 

ORIGINAL application for mandamus to compel the sec
retary of state to certify to the county clerks the names 
of certain persons only as nominees of the democratic 
party for electors for president and vice president and for 
other offices. Writ denied.  

Robert Wheeler, Frederick Shepherd, and Bane & Alt
schuler, for relator.  

W. D. McHugh, Robert W. Patrick, and John H. Ames, 
contra.  

NORVAL, J.  

This was a proceeding to determine the validity of cer

tain nominations for electors for president and vice presi

dent and the several state offices, and to require the 

secretary of state to certify to the several county clerks 

the names of certain persons, and none others, as nomi

nees of the democratic party for such offices. The cause 
was submitted upon the pleadings and oral admissions 
of the parties, without any testimony being adduced,
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and a decision announced, denying the relief demanded, 
just preceding the last general election. To the writer 
is assigned the duty of preparing an opinion incorporat

ing the views of the court upon the questions involved.  
On the 30th day. of September, 1896, a certificate of 

nomination of candidates for electors of president and 

vice president, and the several state offices, was filed 

with the secretary of state, signed by Ed P. Smith as 

chairman and Lee Herdman as secretary, which pur

ported to be a certificate of the nominations made by the 

democratic party of the state in a regularly called dele

gated convention, held in the city of Omaha on the 4th 

day of September, 1896; and on the 7th day of October, 

1896, there was filed with the secretary of state an 

amended and supplemental certificate of said nomina

tions, signed by the same persons who signed the first cer

tificate. No objections to either of the said certificates 

were ever filed with the secretary of state. On October 

8, 1896, one Charles G. Ryan as chairman and Henry 

Koehler as secretary filed in the office of the secretary 

of state another certificate of other candidates for the 

same offices, also purporting to be a certificate of nomi

nations made by the democratic party in a regularly 

called delegated convention held in the city of Omaha, 
on the 1st day of October, 1896. Within the time pro

vided by law, James C. Dahlman, an elector of the state, 
and claiming to be chairman of the democratic state 

central committee, filed with the secretary of state writ

ten objections to this certificate, in substance as follows: 

1. That said Charles G. Ryan and Henry Koehler, as 

chairman and secretary, respectively, are not members 

of the democratic party of the state, and that no conven

tion of the democratic party was held at the time and 

place designated in said certificate.  

2. That said pretended convention did not represent 

the democratic party of this state, or any party casting 

one per cent of the votes in the state at the last general 

election.
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3. That said pretended convention did not represent, 
and had no authority to act on behalf of the democratic 
party in this state; that it was wholly unauthorized by 
the democratic party or any one authorized to act for 
said party, and was only called and held for the purpose 
of disorganizing and, as far as possible, injuring and de
stroying the democratic organization in this state, and, if 
possible, defeating the election of the regular nominees 
of said party.  

4. That said pretended convention was not recognized 
by the duly organized democratic national convention, 
but on the contrary the state convention held on the 4th 
day of September, 1896, was recognized by the national 
democratic convention which convened in Chicago on 
July 7, 1896.  

5. That said pretended convention of October 1 did 
not act in good faith in making nominations and filing 
said certificate with the secretary of state, but made said 
nominations and filed said certificate for the purpose of 
confusing and deceiving the voters in casting their bal
lots.  

6. That the printing of the names set forth in the cer
tificate upon the official and sample ballots will entail 
upon the state a very heavy additional and unnecessary 
expense.  

7. That the regularly held and duly authorized conven
tion of the democratic party of the state was the one 
which convened on September 4, 1896.  

The secretary of state, upon the hearing of this protest, 
made findings of facts and rendered a decision overruling 
said protest and ordering that the names of the nominees 
mentioned in said certificate of nomination filed on Octo
ber 8 be certified to the several county clerks as nomi
nees of the democratic party. It was disclosed that two 
state conventions of the democratic party were held in 
the year 1896 for the purpose of nominating electors for 
president and vice president, and a full state ticket to be 
voted for at the last election, one September 4 and the
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other on the 1st day of October, each having assembled 
by virtue of a call regularly issued in accordance with 
the practices of the party in such cases from a body 
claiming to represent the democratic state central com
mittee, and each convention claiming the right to act 
for and on behalf of the democratic party of the state; 
that each convention made nominations, and the same 
were certified in due form to the secretary of state within 
the time provided by law by the officers of each of said 
conventions; that the convention which assembled on 
October 1 met and made nominations in good faith in 
pursuance of a regular call issued from the democratic 
state central committee elected by a convention held in 
1895, claiming to be the democratic state convention of 
Nebraska, at which convention Hon. T. J. Mahoney was 
nominated as candidate for the office of judge of the su
preme court, and Hons. John H. Ames and W. S. Ashby 
as candidates for regents of the State University, and 
whose names were placed upon the official ballots for the 
general election held in 1895, as democratic candidates 
for said respective offices, and at said election said several 
candidates received more than one per cent of the total 
vote cast at the said election, and nearly twice as many 
votes as were polled for other persons named upon said 
ballot, as democratic candidates.  

The respondent in his answer objects to the jurisdic
tion of this court upon the following grounds: 

1. That the proceeding herein is an equitable one for 
injunction, which this court has no original jurisdiction 
to entertain.  

2. That the matters and things in controversy were 
passed upon and decided by the secretary of state, and 
this court has no power to review or modify his findings 
or decision.  

3. That the questions involved are not judicial, but 
purely political in their character, and consequently sub
jects in respect of which courts have no jurisdiction.  

By section 2 of the article of the constitution of this
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state relating to the judicial department, the original ju
risdiction of the supreme court is confined to "cases re
lating to the revenue, civil cases in which the state shall 
be a party, niamlainus, quo warranto, and h(ibcas corpu.s." 
There is no escaping the conclusion that this court has 
no original jurisdiction as a court of equity of causes 
involving relief solely obtainable by injunction unless it 
may be in revenue and state cases, of which this is not 
one, since no such power is conferred upon it by the fun
damental law of the state. While it is true the petition 
prays for an order restraining the respondent from cer
tifying to the several county clerks the names of the 
nominees of the convention of October 1, it is perfectly 
plain that merely a temporary injunctional order was 
asked to be made and enforced until such time as there 
should be a final hearing of the cause. The ultimate 
object of this proceeding was to compel the respondent 
to rescind his decision to certify the names of the nomi
nees of the convention of October 1; in other words, 
to require the secretary of state to certify to the county 
clerks of the several counties of the state as nominees for 
the democratic party the names of the persons placed 
in nomination at the said convention held on September 
4, and none others. In one sense it may be said that 
the relief demanded involves the perpetual enjoining of 
the certification to the various county clerks of the names 
of nominees of the said convention presided over by 
Charles G. Ryan as chairman and at which Henry Koeh

ler acted as secretary, and if such was the sole nature or 

purpose of the suit, unquestionably this court would be 

without jurisdiction to hear or determine the same, for 
the writ of nandamnus can only be invoked to compel an 

inferior tribunal, corporation, board, or person to per

form some particular act which the law specially enjoins, 

as a duty resulting from an office, trust, or station, and 
not merely to prevent it. On the other hand, injunction 

is wholly to restrain or prohibit the doing of a threatened 

act. As a preventative remedy simply, the writ of man-

30 YEBRASKA REPORTS. [VOL. 50



VOL. 50] SEPTEMBER TERM, 1896. 31 

State v. Piper.  

danus cannot take the place of an injunction. Applying 
these principles to the case at bar, as made by the peti
tion, it is believed that the ultimate relief sought is to 

compel the performance of a particular act by the re

spondent, which he had declined to do, namely, the cer

tification to the county clerk of each county the names of 
the candidates mentioned in the certificate of nomination 

first filed as aforesaid with the secretary of state, as the 
sole nominees of the democratic party for electors of 

president and vice president and state offices, which act 
could not be enforced by injunction. The requiring of an 

officer by mandams that lie do some particular thing in a 

specified way necessarily implies it shall not be per

formed in any other mode, but that is not adopting pro

ceedings by mandamus to effect the purpose of an injunc

tion. Had the equitable powers of the proper forum been 

invoked to enjoin the certification to the county clerk of 

the names of the persons nominated at the convention 

held on October 1 it is evident that the right to the 

relief asked in this proceeding could not have been adju

dicated therein. This action is not essentially one for in

junction, and the first objection to the jurisdiction must 

be determined adversely to the respondent. It should be

remarked before leaving the subject that two similar 

causes have been entertained by us (State v. Allen, 43 

Neb., 651, and Phelps v. Piper, 48 Neb., 724), although the 

question of jurisdiction was not then urged upon the at

tention of the court in either of them.  

We come now to the second objection interposed to the 

jurisdiction, namely, that this court is without authority 

to review or set aside the decision of the secretary of 

state in pas.si.ng upon objections to nomination certifi

cates. It was strenuously insisted in argument that the 

decision of the officer with whom certificates of nomina

tions are filed, in determining objections thereto, is final 

and conclusive. Section 11 of our Australian Ballot 

Law (Compiled Statutes, ch. 26, sec. 136), provides: "All 

certificates of nomination which are in apparent con-
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formity with the provisions of this act shall be deemed 
to be valid, unless objection thereto shall be duly made 
in writing within three (3) days after the filing of the 
same. In case such objection is made, notice thereof 
shall forthwith be mailed to all candidates who may be 
affected thereby, addressed to them at their respective 
places of residence, as given in the certificate of nomina
tion. The officer with whom the original certificate was 
filed shall in the first instance pass upon the validity of 
such objection, and his decision shall be final, unless an 
order shall be made in the matter by a county court, or 
by a judge of the district court, or by a justice of the 
supreme court at chambers, on or before the Wednesday 
preceding the election. Such order may be made sum
marily upon application of any party interested, and 
upon such notice as the court or judge may require." A 
mere reading of the foregoing is sufficient to disclose that 
it was the purpose of the legislature to give to the secre
tary of state, or other officer with whom certificates of 
nomination are required to be filed, the power in the Tirst 
instance to pass upon all objections to such certificates 
or nomination papers, and whose decision in the premises 
is at the furthest limit to be regarded as fiial, where no 
"order shall be made in the matter by the county court, 
or by a judge of the district court, or by a justice of the 
supreme court at chambers," within the time fixed by 
statute. If the determination of the secretary of state 
is absolutely final, it could not anywhere else be ques
tioned. That his decision is not necessarily conclusive 
follows from the fact that the statute has made provision 
for reviewing the same, or rather for the determination 
of the questions by the county court, or by a judge of the 
district or supreme court. Whether that portion of the 
act is valid which attempts to confer power in such inat
ters upon a judge of this court at chambers has been seri
ously doubted,-so much so that the present judges have 
not entertained such jurisdiction. The rulings of the 
secretary of state could be deemed final only when not
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reviewed by the court or officer authorized by the statute 

so to do, and when he properly determines such questions 

alone as he is empowered by law to decide; that is, when 

he has proceeded legally and within his jurisdiction. If 

he has acted illegally, or without jurisdiction, his de

cision is without validity. Suppose a certificate of nomi

nation should be filed after the statutory period, and he 

should determine to certify the names of the nominees 

therein mentioned; his action would not be conclusive or 

binding. Or should he refuse to certify the names of the 

candidates mentioned in a certificate in due form, who 

were properly nominated, and against such certificate no 

protest had been filed, his action would not be final, even 

though no order had been made in the premises by the 

court or judge mentioned in the law, and most assuredly 

mandamus would lie to compel him to certify the names 

of such nominees to the county clerks, because the duty 

is purely a ministerial one enjoined by law, involving no 

discretion. Again, should the secretary of state deter

mine which of two rival conventions of the same political 

party was the regular convention, where both were called 

and held in accordance with the usages of the party, and 

each made nominations in good faith and certified the 

same in due form to him within the statutory time, and 

should certify the names of one set of candidates and de

cline to certify the other, mandamus could be invoked 

against him. His decision would not be final should he, 

without a hearing of objections properly made and filed 

to a certificate of nomination, determine that the names 

of the candidates therein mentioned should or should not 

appear upon the official ballot. There are many other in

stances which might be given where mandamus would be 

the appropriate proceeding to compel the secretary of 

state to act. Clearly it was not the purpose of the elec

tion law to take away the right theretofore conferred 

upon the courts to compel by mandamus the performance 

by an officer of a purely ministerial duty enjoined by law.  

It is very evident an appeal or proceeding in error will 

7
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not lie directly to this court to review the decisions of the 
secretary of state under the Australian Ballot Act, for 
two reasons: First, no provision is made therefor by the 
law in question, or by any other statute; and in the next 
place, the appellate jurisdiction of this court is confined 
to a review of the judgments and orders made by the sev
eral district courts of the state. Neither error nor appeal 
can be prosecuted from the decision of any other court or 
tiibinal directly to this court. (Cleghorn v. Waterman, 16 
Neb., 225.) 

Wiile upon the argument the case was discussed 
by counsel for respondent partly as if this was a pro
ceding in error to review the action of the secretary 
of state, it is obvious that the petition is essentially an ap

plication for a writ of mandainus, and must be so regarded.  
The constitution has conferred original jurisdiction upon 
the supreme court in mandamus, hence the case is not one 
of the class without the jurisdiction of this 'court, but 
within it. Whether mandantus should issue in this particu
lar case is another question,-one which will be deter
mined later on. Manlantfs can be resorted to alone for the 
purpose of compelling action; that is, the performance of 
a duty enjoined by law. It is not a proceeding to correct 
errors (State v. N\entia County, 10 Neb., 32; State v. Powell, 
10 Neb., 48; State v. Kinkaid, 23 Neb., 641; McGee v. State, 

32 Neb., 149), so that errors, if any, committed by the re
spondent upon the hearing, or in his decisions, are not 
available here. Our inquiry is confined alone to the ques
tion whether the respondent has failed to discharge any 
ministerial act which the statute requires him to perform.  

It appears from the findings of fact made by the secre
tary of state in passing upon the objections filed against 
the certificate of nomination that two rival factions of 
the democratic party in this state held conventions called 
in accordance with the usages of the party, and each in 
goed faith nominated candidates for electors of president 
and vice president, as well as state offices, which nomina
tions were duly certified to him; that each of said con-
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ventions claimed to represent the democratic party of the 
state; "that the said convention of October 1, 1896, was 
h id openly, and publicly announced in the public press, 
and that the fact that the Faid convention was to be held 
was a matter of public knowledge and notoriety, and that 
said convention assembled openly and publicly in purmu
ance of said call, and was comprised of delegates duly ac
credited to said convention from the various senatorial 
districts of the state, and that all its acts were open and 
public, and in good faith." The above findings were 
pleaded by the respondent in his answer, and, not having 
been controverted on the hearing, are at least prima facie 
correct, if not conclusive. When so regarded, what was 
the duty of the secretary of state? Was lie required to 
decide betveen said rival factions of the party and cer
tify to the several county clerks the names of the nomi
nees of one of the conventions alone as the candidates of 
the democratic party? These precise questions have 
been already twice adjudicated by this court, and that, 
too, adversely to the contention of the relator herein, in 
a controversy involving the right of each faction of the 
democratic party in this state, now concerned in this 
litigation, to representation upon the official ballot. A 
reference to those cases will not be inappropriate.  

State i% J-en, 43 Neb., 651, was an application for man.
damus to compel the secretary of state to certify to the 
county elerks the names of the relators therein as nomi
nees of the democratic party for the several state offices to 
be filled at the election to be held on the 6th day of Novem
ber, 1894. Two certificates of nomination in due form had 
been filed with the secretary of state, each containing the 
names of different persons as nominees of the democratic 
party for state offices. A protest was filed against each 
certificate. That against the certificate containing relat
ors' names was sustained by the secretary of state, and the 
other protest was overruled by him. The writ was de
nied. because the claim of the relators rested alone upon 
the certificate of nomination, it not appearing from the
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record that they were nominated by a convention claim
ing to represent the democratic party. Among others, 
the following legal propositions were determined by the 
court in that case: 1. The secretary of state in passing 
upon objections to nomination certificates is not confined 
to mere formal matters, but may determine from extrin
sic evidence whether the candidates were in fact nomi
nated by a convention claiming to represent a party 
which cast the requisite number of votes at the last pre
ceding election. 2. That it was not the province of 
such officer to determine which of the two rival state 
conventions of the same party is entitled to recognition 
as the regular convention, but it is his duty to certify 
to the county clerks the names of all the candidates who 
were nominated by each convention according to the 
usage of such party. The same principles were held and 
applied in the opinion of RAGAN, C., in Phelps v. Piper, 48 
Neb., 724; and further, that the question as to which one 
of the two factions of a political party has the right to 
act for the party, it is not the province of the courts to 
determine, since the question is a political, and not a ju
dicial, one. To the same effect are People v. District Court, 
18 Colo., 26, Shields v. Jacob, 88 Mich., 164.  

Decisions of other states which hold that courts will 
determine which faction of a political organization is the 
regular one, and entitled to recognition, were, for the 
most part, based upon statutes materially different from 
ours, and therefore clearly distinguishable. Thus, where 
a statute authorizes a political party to select one or more 
of the election officers, and such party is divided into 
factions, of necessity the court, to prevent disorder and 
confusion, may decide which faction represents the regu
lar organization. So, too, where the ballot law requires 
the names of candidates of political parties to be ar
ranged and printed on the official ballot in a separate 

group, and it is made the duty of the election officer in 
arranging the ballot to place the ticket of the party hav
ing the greatest number of votes at the last preceding
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election first on the ballot, and that the position of other 

tickets should be controlled relatively by the same rule, 
it is obvious that under such a law it is necessary to de

cide between rival factions of the same party, in order to 

determine the position of the tickets upon the ballot.  

But where, as under our ballot law, the reason for the 

rule does not exist, the rule itself does not obtain. The 

construction adopted by this court in its prior adjudica

tions, and followed in this, is in consonance with the 

spirit and object of our election laws, since it affords the 

voter the greater liberty in casting his ballot.  

The views expressed dispose of all the grounds set 

forth in the protest filed by the relator with the secretary 

of state excepting the fourth and sixth, which we will 

now briefly notice in their order. By the fourth objection 

it was sought to raise the question whether the decision 

of the national convention of a political party recogniz

ing one faction of its party in a state is conclusive, and 

not reviewable by the court. Unfortunately for the re

lator such question is not before us, since the averment 

in the petition for the writ and in the protest relating 

thereto were put in issue by the answer and return of the 

respondent, and no evidence was introduced upon that 

subject. The sixth ground of objection is without merit 

for two reasons: First, the printing of the names of the 

nominees upon the official and sample ballot will entail 

no additional expense on the state, because it is not re

quired to pay the cost of printing the ballots; second, 
the additional expense entailed by the printing of a can

didate's name upon the ballot is no valid reason for ex

cluding his name therefrom.  
It having been disclosed by the record in this case that 

nominations for the same offices were in fact made by 
each of the two rival conventions of the democratic party 

of the state, called and held in accordance with the 

usages of the party, and each claiming in good faith to 

represent a political organization which cast one per cent 

of the total vote at the general election of 1895, it was
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not the province of the secretary of state, nor is it of this 
court, to determine which convention was the regular 
one; but it was the duty of the secretary of state to cer
tify the names of the nominees of both conventions to the 
county clerks.  

WRIT DENIED.  

IRVINE and RYAN, CO., not sitting.  

RAGAN, C., dissenting.  
I agree to the conclusion reached in this case, viz., that 

the writ asked for should be denied; but I do not agree to 
the reasons given for that conclusion. No statute of this 
state has conferred any authority on this court to review 
a decision made by the secretary of state, as to what nomi
nations certified to him shall be placed on the official 
ballot; nor does the fact that the constitution invests 
this court with original jurisdiction in mandamus cases 
confer any authority on the court to control the discre
tion of the secretary of state, in this or any other case.  
The legislature has seen fit to provide that the secretary 
of state shall hear and decide all objections to nomina
tions certified to him; and that "his decision shall be 
final unless an order shall be made in the matter by a 
county court or by a judge of the district court, or by a 
justice of the supreme court at chambers." (Compiled 
Statutes, ch. 26, sec. 136.) In the matter involved here 
no order has been made by a county court, a judge of the 
district court, or a justice of the supreme court, and if the 
statute is to be followed, the decision of the secretary of 
state is final; and "final," in judicial parlance, means that 
question is ended; decided; set at rest forever. It was 
quite as competent for the legislature to leave the de
cision of such matters as those involved here to the sec
retary of state as to any other person, officer, board, or 
tribunal, or to the supreme court. The matters in liti
gation here are not judicial. They are purely adminis
trative or political in their nature, and neither the consti
tution nor the statute makes it the duty of this court to
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pass upon them; nor has the court either original or ap

pellate jurisdiction to say that the decision made by the 

secretary of state is either right or wrong. In my opin

ion the writ should be denied on the ground that this 

court has no jurisdiction in the premises.  

STATE OF NEBRASKA, EX REL. JAMES C. DAHLMAN ET AL., 

V. JOEL A. PIPER, SECRETARY OF STATE.  

FILED DECEMBER 16, 1896. No. 8791.  

Regularity of Nominating Conventions: DUTIES OF SECRETARY OF 

STATE: MANDAMUS. The decision in this case is ruled by State v.  
Piper, 50 Neb., 25.  

ORIGINAL application for mandamus. Writ denied.  

Robert Wheeler, Frederick Shepherd, and Bane & Alt

schuler, for relators.  

John H. Ames, contra.  

NORVAL, J.  

This was an application for mandamus against the sec

retary of state to determine the validity of the nomina

tion of R. S. Proudfit, and the right to have his name 

printed upon the official ballot as the nomi.nee of the 

democratic party for congress in the fifth congressional 

district in this state. Two certificates of nomination of 

candidates for said office were filed with the secretary 

of state, both upon their face in apparent conformity with 

the requirements of the election law, and each purporting 

to be a certificate of nomination by the democratic party 

of that congressional district, in one of which R. D.  

Sutherland was named as the candidate, and the other 

certificate R. S. Proudfit was stated to be the nominee.
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The respondent overruled the objections filed to the last 
named certificate. The facts and the questions involved 
are identical with those in State v. Piper, 50 Neb., 25, 
and following the decision therein, the writ must be 
denied.  

WRIT DENIED.  

IRVINE and RYAN, CC., not sitting.  

STATE OF NEBRASKA, EX REL. C. D. CASPER, V. JOEL A.  
PIPER, SECRETARY OF STATE.  

FILED DECEMBER 16, 1896. No. 8792.  

Elections: CERTIFICATES OF NOMINATION: OBJECTIONS: TimE. The pro
visions of the statute (Compiled Statutes, ch. 26, sec. 136) known 
as the "Australian Ballot Law," requiring objections to a certifl
cate of nomination of candidates for office to be filed within three 
days after the filing of such certificate, are mandatory, and must 
be strictly followed, else said certificate, if in conformity with law, 
will be deemed valid.  

ORIGINAL application for mandamus. Writ denied.  

Robert Wheeler, Frederick Shepherd, and Bane & Alt
schuler, for relator.  

John H. Anmes, contra.  

NORVAL, J.  

This was an application by C. D. Casper, as chairman 
of the democratic congressional committee for the fourth 
congressional district, for a writ of mandamus to deter
mine the right of the secretary of state to certify to the 
several county clerks of said district the name of R. E.  
Dunphy as the democratic nominee for congress from 
such district. Like the two other cases decided here
with, the controversy grows out of the fact that two rival
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factions of the democratic party have made and filed 

separate certificates of nomination for said office. The 

validity of the nomination of Mr. Dunphy alone is as

sailed in this proceeding. All the questions involved, 

except one, were decided in State v. Piper, 50 Neb., 
25. One subject presented by the application for the 

writ requires notice, and that is whether the relator is in 

any position to question the nomination of Mr. Dunphy, 

or the right to have his name appear upon the official 

ballot as the democratic nominee from the fourth con

gressional district. The application alleges that on the 

1st day of October, 1896, the certificate of nomination 

of R. E. Dunphy as the democratic nominee for congress

man for that district was filed in the office of secretary 
of state; that on the 12th day of the same month the 

relator filed his protest and objections to said certificate 

of nomination; and that the respondent overruled said 

objections and decided that the name of Mr. Dunphy 
was entitled to have place upon the official and sample 

ballots. Section 11 of the Australian Ballot Law (Com

piled Statutes, ch. 26, sec. 136) declares: "All certificates 

of nomination which are in apparent conformity with 

the provisions of this act shall be deemed to be valid, 
unleis objection thereto shall be duly made in writing 

within three (3) days after the filing of the same," etc.  

The statute requires that objections to certificates of 

nominations shall be filed within three days after such 

certificates are filed. This provision is mandatory and 

must be strictly followed, else the certificate of nomina

tion, if in due and legal form, shall be regarded as valid.  

(State v. Norris, 37 Neb., 299; In re Cuddeback, 39 N. Y.  

Supp., 388; Price v. Lush, 10 Mont., 61; Griffin v. Dingley, 
46 Pac. Rep. [Cal.], 457; Nomination of Van Storch, 2 

Pa. Dist., 7.) The application or petition in this case 

shows that the objections of the relator to Mr. Dunphy's 

nomination were not filed until the eleventh day after 

the filing of his nomination certificate, and it was not 

alleged that either the relator or any one else, at any
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other thie, filed another protest against such certificate, 
or that the same was defective in form or substance. It 
was, therefore, the duty of the respondent to certify the 
name of Mr. Dunphy to the several county clerks within 
the fourth congressional district as the nominee of the 
dlemocratic party.  

WRIT DENIED.  

1xviNE and RYAN, CC., not sitting.  

RAGAN, C.  

I concur in the conclusion reached only.  

STATE OF NEBRASKA, EX REL. FRANK L. ROSE, V. JOEL 

A. PIPER, SECRETARY OF STATE.  

FILED DECEMBER 16, 1896. No. 8794.  

1. Elections: CERTIFICATES OF No'MINATION: OBJECTIONS: DUTY OF SEC
RETARY OF STATE. The secretary of state in passing upon objec
tions to a certificate of nomination for a public office is not con
fined alone to the consideration of objections as to matters of 
form, but has the power to decide from extrinsic evidence whether 
the candidate named in such certificate was in fact nominateld by a 
convention called and held in accordance with the precedents and 
usages of a political party which cast one per centum of the votes 
of the state at the last general election, or by a faction in good 
faith claiming to represent a party casting such a per centum of 
the vote of the state.  

2. - : - : _: - -. Upon the facts in this case it was 
held that the secretary of state properly refused to certify to the 
county clerks the names of certain candidates for office.  

ORIGINAL application for mandamus to compel the sec
retary of state to certify to the county clerks the names 
of certain persons as republican nominees for certain 
offices. Writ denied.  

E. Hi. Wooley, W. M. Morning, and C. S. Rainbolt, for 
relator.
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John H. Ames, contra.  

NORYAL, J.  

This was an application by the state, on the relation 
of Frank L. Rose, for a peremptory writ of inandamus to 
compel the certification by respondent, as secretary of 
state, to the county clerks of the names of certain per
sons as republican nominees for electors of president and 
vice president and the several state offices. A submis
sion was taken upon the pleadings alone, consisting of the 
application and the answer thereto of the respondent, 
shortly prior to the last general election, and an oral 
decision was then announced, the preparation of a writ
ten opinion having been delayed until now. For a proper 
understanding of the questions involved it is not deemed 
necessary to set out the pleadings; moreover, to do so 
would extend this opinion beyond reasonable limits. It 
should be stated here that after the submission a reply 
to the answer was filed without leave or consent of the 
court being first had and obtained, and it was accord
ingly eliminated from the record. The answer, inter alia, 
raised the same objections to the jurisdiction of the court 
which were presented and determined in State v. Piper, 50 
Neb., 25, and.which must be overruled for the reasons 
stated in the opinion therein filed.  

It clearly appears that at a state convention of the 
republican party of this state, duly and regularly held in 
accordance with the practices of the party in such cases, 
and pursuant to a call executed and published by the 
chairman and secretary of its state central committee in 
obedience to an order by said committee, which conven
tion was composed of more than 900 delegates and repre
senting all the organized counties in the state, a full 
ticket of candidates for all the state offices and presi
dential electors to be voted at the general election in 
189; was nominated; that a certificate of said nomina
tions, made out in conformity with law, was executed by
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George W. Collins and H. M. Wells, respectively the 
chairman and secretary of said convention, and in due 
time filed in the office of the respondent, as secretary of 
state, and that no protest or objection to said certificate 
or to said nominations was ever presented or filed with 
him. Subsequently, and on the 7th day of October, 1896, 
there was filed with the respondent a certificate of noni
nation of other persons as candidates for the same offices, 
signed by F. L. Rose as chairman and R. A. Williams as 
secretary, purporting to be a certificate of nominations 
made by a convention of the republican party of the 
tate, hereafter called the "Rose convention," held in the 

city of Lincoln on the 6th day of October, 1896, reciting 
and stating that said convention was held "pursuant to 
a call regularly issued for a Nebraska state republican 
mass convention, which state convention was composed 
of delegates and legal representatives duly qualified and 
chosen as such, and the legal representatives of the quali
fied electors and residents of the state of Nebraska repre
senting the republican party in said state, which said 
political party, at the holding of the last election before 
the holding of such convention, polled umr than one 
per cent of the entire vote cast in the state." On October 
9, 1896, John P. 11aule, a resident and elector of the state, 
filed with -the respondent written objections to said last 
mentioned certificate of nomination and to the nominees 
therein named, and thereafter, upon due notice having 
been given to all persons interested therein, a hearing 
was had upon said protest before the respondent, who, 
upon the consideration of the evidence adduced by the 
respective parties, sustained said objections and declined 
to certify to the various county clerks of the state to be 
printed upon the official ballots the names of the persons 
mentioned in the Rose certificate. Relator being dissat
isfied with this ruling and decision commenced this pro
ceedin g.  

The secretary of state, at the time of his decision, made 
findings of fact and conclusions of law, which are set
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forth in full in his answer herein, and which said find

ings he alleges are in all respects true. The findings are 

as follows: 
"First-There was not held in said city of Lincoln on 

the 6th day of October, 1896, or at any time in said year 
after the first day of July, any convention composed of 
delegates and legal representatives duly qualified and 
chosen as such and the legal representatives of the quali
fled electors and residents of the state of Nebraska rep
resenting the republican party in said state.  

"Second-I find that on the 3d day of October, 1896, one 
F. L. Rose, a private individual residing at Lincoln, Ne
braska, but not having, or claiming to have, any official 
relation as committeeman or otherwise with the republi

can party in said state, caused to be published in the 
Omaha World-Herald, a newspaper published at Omaha, 
Nebraska, and in the Evening Post, a newspaper pub

lished at Lincoln, Nebraska, a notice, of which the follow
ing is a copy: 

" 'LINCOLN, NEB., Oct. 3, 1896.  
"'We, the republicans of the state of Nebraska, reaf

firm our allegiance to the time-honored principles of our 

party as enunciated by John C. Fremont, Abraham Lin

coln, and its illustrious framers, and exemplified by the 
public life and utterances of James A. Garfield, John A.  
Logan, James G. Blaine, and other great leaders. To the 

end that the great principles which called for the grand 

old party of freedom and liberty shall not perish for

ever from the face of the earth, and that chattel slavery 

having been abolished by our party, a more galling sub

serviency to the money plutocracy of foreign nations and 

their tory allies on American soil, aided and abetted by 
corporate greed, shall not forever destroy a government 

of the people, for the people, and by the people, we 

invite the co-operation of all republicans who adhere to 

the original principles of the party to convene in mass 

convention at the city of Lincoln, at 10 o'clock A. M., on 

Tuesday, October 6, A. D. 1896, for the purpose of placing
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in nomination candidates for the following offices to be 
voted for at the coming election to be held Tuesday, No
vember 3, 1896: 

"'One governor, 
"'One lieutenant governor, 
" 'One secretary of state, 
"'One auditor of public accounts, 
"'One treasurer, 
" 'One attorney general, 
"'One superintendent of public instruction, 
"'One commissioner of public lands and buildings, 
"'One supreme judge, contingent four years, 
"'One supreme judge, contingent two years, 
" 'One regent state university, 
" 'Eight presidential electors, 
"'And for the transaction of such other business as 

may properly come before the convention.  
" 'We hereby instruct the chairman of this conference 

to publish this call. F. L. ROSE, 
" 'Chairman.' 

"Third-I find that between the hours of 10 o'clock A.  
M. and 2 o'clock P. M., on the 6th day of October, 1896, 
there assembled in a private room on the fourth floor of 
the Lincoln Hotel, in Lincoln, Nebraska, a number of 
persons, variously estimated at from thirty-five to fifty, 
but not exceeding the latter number; that those persons 
nor any of them, were not chosen or delegated to attend 
said meeting or any meeting on said day by any political 
organization or claimed or pretended political organiza
tion whatever, or by any person or persons acting or 
claiming or pretending to act by or under the authority 
of any political party, political organization, or political 
committee or committeeman, and that said assemblage 
was wholly voluntary and self-constituted; that the per
sons in charge of said room and in the management of 
said meeting actively concealed the place of said assem
blage from the knowledge of the republican voters of said 
state and city, and from the public generally, and allowed
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information thereof to be given only to such persons as 
were actually present thereat, and that at said meeting so 
held, and not elsewhere or otherwise, were the several 
persons, or any of them, mentioned in said purportd cer
tificate of nomination attempted or pretended to be or to 
have been put in nomination as candidates for any of said 
offices.  

"Fourth-I find that during the entire time of the ex
istence of said assemblage and for several hours prior 
thereto a large concourse of persons, several hundred in 
number, professing to be members of the republican party 
in said state aid in sympathy with the sentiments ex
pressed in said published notice and of the persons therein 
named, and all or nearly all of whom are and have been 
for many years actively affiliated with said republican 
party, were niaking active and diligent search and in
quiry of the proprietors and nianagers of the theaters and 
public halls and of the clerks and proprietors of the 
several hotels in said city, and at the place of business.  
of said Rose, for the pur-pose of ascertaining if possible 
the whereabouts of said lIose and the time and place of 
the holding or assembling of any meeting or convention 
pursuant to said notice; and that the persons making 
such inquiries and the public generally, except such per
sons as were in fact present at said assemblage, were una
ble to ascertain the place or time of said assemblage and 
remained ignorant thereof until after the same had dis
persed.  

"Fifth-I find that between the hours of 10 o'clock A..  
M. and 2 o'clock P. M., on said ith day of October, 1896, 
the concourse of persons mentioned in the last preceding 

paragraph of these findings, being unable to ascertain the 

place of said aseinblage, themselves asseinbld to the 
number of several hundred, but to what exact number 
I have been unable to ascertain, at the Capital 1-otel, in 
the city of Lincoln, Nebraska, and organized, by the 
choice of Charles H. (Gere, of Lincoln, Nebraska, as chair
man, and Samuel E. Low, of Lincoln, Nebraska, as sec-
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retary of said meeting, and thereupon proceeded to nomi
nate a candidate for each of the several offices to be voted 
for at said general election to be held in this state on the 
3d day of November, 1896. And thereafter, and on the 
said day of October, 1896, the said Charles H. Gere as 
such chairman and the said Samuel E. Low as such secre
tary duly made, executed, and filed in this office, in due 
and apparent conformity with law, a certificate of the 
nominations of all of said candidates so nominated by 
said assemblage of voters at the said Capital Hotel on 
said day, and that no objection or protest to said certifi
cate of nomination has ever been made in writing or filed 
in this office.  

"Sixth-I find that according to the customs and 
usages of the republican party in the state of Nebraska, 
no convention thereof could have been or can be regularly 
called or held, except upon the call or proclamation of the 
chairman and secretary of the republican state central 
committee of said party, they being first duly authorized 
in that behalf by a resolution of said committee, and that 
no such call has been made or authorized for the holding 
of a state convention of said party in said state on the 6th 
day of October, 1896.  

"Seventh-I find that the said assemblIage of persons 

in a room on the fourth floor of the Lincoln Hotel on the 
6th day of October, 1896, was not attended by or com

posed of so many persons as one per centum of the entire 

vote polled in the said state at the last election before 

said date, nor did they represent any political party or 
any political organization or association which at the 

last election in said state before said date polled so many 
as one per centum of the entire vote in said state, and 
that of said assemblage the said F. L. Rose was chosen 

and acted as chairman, and the said R. A. Williams was 

chosen and acted as secretary, and that said persons were 

not either of them chosen as chairman or secretary of any 
other meeting or assemblage held in said city of Lincoln 

on said day."
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Conclusions of law: "I find (1) that the said assem

blage mentioned in the last preceding paragraph num

bered seventh was not such an assemblage of voters, 
convention, or primary meeting as was permitted by law 

to nominate candidates for office to be voted for at the 

general election in said state to be held on the 3d day of 

November, 1896; (2) that the said purported certificate of 

nominations signed by the said F. L. Rose as chairman 

and R. A. Williams as secretary is fraudulent and void, 
and the names of none of the persons therein contained 

ought to be certified to the several county clerks or 

printed on the official ballots to be used at said election 

to be held on the 3d day of November, 1896, and, in con

clusion, I sustain the said written objections to said pur

ported certificate of nominations and order that the 

names contained therein be not certified to the several 

county clerks of this state or printed upon the oflicial bal

lots to be used or voted at said election." 

The foregoing findings of fact must, for the purposes of 

this case, be treated as true, since they were not contro

verted on the hearing by evidence or otherwise. (State v.  

Piper, supra.) 
It was contended by counsel for relator, in argument, 

that the respondent exceeded his authority in holding 

invalid the Rose certificate. The duties and powers of 

the secretary of state in passing upon objections to cer

tificates of nomination, in view of the previous decisions 

of this court upon the subject, ought not longer to be 

misunderstood. It is the settled law of this state that 

such officer, in the consideration of objections, is not 

confined to mere formal matters relating to certificates, 
but that the Australian Ballot Law contemplates that 

he may ascertain and decide from extrinsic evidence 

whether the candidates named in the certificate were in 

fact placed in nomination by a convention or assemblage 

of voters or delegates called and held according to usages 

of the party and claiming in good faith to represent a 

political organization which cast the requisite number of 

8
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votes at the last election. Furthermore, that It, has no 
power to decide which of two rival conventions thus 
called and held is the regular convention of the party, 
but where two factions of a, party imake nominations by 
regularly called conventions, it is his duty to certify the 
names of the candidates certified to him in due form by 
the officers of either convention. (State v. Allen, 43 Neb., 
651; Phelps v. Piper, 48 Neb., 724; State c. Piper, 50 NAb., 
25.) 

It is insisted that the case at bar is controlled by the 
last two authorities cited. If the facts in the case were 
the saime, the conclusion would be irresistible that the 
secretary should have certified the nominees mentioned 
in the Rose certificate. But they are not alike, and the 
facts herein are plainly distinguishable from those in 
the two decisions mentioned. In each of those cases two 
conventions were regularly called and held in conformity 
with party precedent and usage, by rival factions of the 
democratic party, and nominations made, each branch 
of the party having an organization and claimino in good 
faith to represent the party. Upon those facts it was 
properly ruled that it was the duty of the secretary of 
state to certify both sets of candidates, since both con
ventions had apparently the same right to make nomina
tions as if they had represented different political par
ties, and it was not the province of the secretary of state.  
to decide between them. In the case under considera
tion, so far as disclosed from this record, relator's claim 
of validity of the nominations made by the alleged Rose 
convention is based upon the certificate of nomination 
alone, it not having been disclosed that said convention 
was called according to party usages, or by any person 
or body having the right to represent the republican 
party of the state, or that the convention itself was coin
posed of persons who had been chosen by said party, or 
a faction thereof, as its delegates and representatives. On 
the contrary, it appears that the call for the alleged con
vention was issued by a person who had no authority
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to represent said party in that.behalf; that only three 
days' notice of the time when the convention was to be 
held was given, and that it omitted to designate the 
building in which it was to convene; that the precise 
place of meeting was concealed from the knowledge of 
the republican voters of the state, as well as the general 
public, notwithstanding diligent inquiry and search for 
the place of holding the convention was made by several 
hundred persons claiming to be republicans and in sym
pathy with the sentiments expressed in the published 
convention call; that said alleged nominations were 
made in a private room in one of the hotels of the city of 
Lincoln, by an assemblage of persons not to exceed fifty 
in number, none of whom had been chosen or delegated 
to attend thereat by any political party or organization; 
and that the certificate of nomination purports to ema
nate from a delegate convention, while the call was for 
a mass convention,-in brief, that the candidates named 
in the Rose convention call were not nominated by a con
vention or assemblage of republican voters brought into 
existence by the action of the machinery of the republican 
party of the state empowered to call conventions, or by 
the authority of any considerable number of republican 
electors, but in pursuance of a call made by a person who 
did not represent, or claim to represent, the regularly con
stituted organization. In the light of the facts disclosed 
by this record, the names of the nominees of said conven
tion so called and clandestinely held were not entitled to 
be printed upon the official ballots, and to so hold is not 
deciding between regularly called rival conventions, nor 
does this conclusion conflict with any prior adjudication 
of this court, but is in perfect harmony therewith. If 
said nominations are legal and entitled to recognition, 
then our Australian Ballot Law was wrongly entitled.  
Instead of being "An act to promote the independence 
of voters at public elections," etc., it should have been 
designated "An act to promote the deception of voters 
at public elections." Although the courts will not de-
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cide which of two rival conventions is the regular con
vention of the party, when both were called and held in 
accordance with the precedents and usages of the party, 
and each claiming in good faith to represent the party, 
since that is not a subject of judicial inquiry, yet the 
courts, in a proper case, will determine whether nomina
tions were in fact made by a de facto convention of the 
party, even though to do so may lead to an investigation 
of political methods. As was said by the supreme court 
of Missouri (State v. Lmciur, 103 Mo., 253): "The same 
considerations which should induce courts of justice to 
maintain the purity of the ballot-box, when the final vote 
is taken, should equally operate with them to promote 
honesty and prevent and condemn fraud when a prelimi
nary vote is taken or a nominating convention held.  
There can be no difference in principle in its application 
to the various situations mentioned. And though it is 
said that 'the Decalogue has no place in politics,' yet 
when the tribunals of the country are appealed to in mat
ters having political complexion and bearing; when once 
they acquire jurisdiction in a proper way of such matters, 
they will administer justice, promote honest dealing, and 
condemn fraud precisely as they do when administering 
the law in cases sounding in damages or sounding in 
contract." 

The conclusion we have reached finds some support in 
the judicial decisions of other courts. State v. Weir, 31 
Pac. Rep. [Wash.], 417, was an application for a nw' 
damus to compel the secretary of state to certify the name 
of N. H. Bloomfield as the regular nominee of the repub
lican party for the office of superior judge for Clarke, 
Cowlitz, and Skamania counties. Delegates from two of 
the counties, duly chosen, nine in number, met together 
and placed in nomination Mr. Bloomfield, and certified 
such nomination to the secretary of state. The thirteen 
delegates who had been duly chosen by the republican 
party of the other county held a judicial convention and 
nominated one A. L. Miller as a candidate for superior
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judge for all of the three counties for which a judge was 

to be elected, whose nomination was duly certified to the 

secretary of state. The court held, under provisions of a 

ballot law relating to nominations for public office the 

same as ours, that Bloomfield was not the nominee of the 

republican party for said office, and denied the writ.  

The court, in the opinion, say: "The plain intent of said 

section, when examined in the light of all the other sec

tions upon the subject, makes it perfectly clear that the 

primary meeting or convention must be by or on behalf 

of the entire body of voters of tlhe respective party who 

are to be allowed to vote at the election of the officers 

therein nominated." To the same effect is State v. Rot

toitt, 46 Pac. Rep. [Mont.], 370. In Baker v. Board of Elec

tion Commissioners, 68 N. W. Rep. [MiLich.], 752, it appears 

that the regularly called democratic state convention met 

at Bay City, Michigan, on August 25, 1S96, and upon the 

same day and in the same city the convention of the 

people's party and union silver party convened. By an 

amicable arrangement the three conventions sat as one 

body and nominated a joint state and electoral ticket, 
which it was agreed would be called the "Democratic 

People's Union Silver Ticket," the people's party and the 

union silver party being together accorded the same num

ber of votes as the democratic party. Subsequently, a 

mass convention composed wholly of democrats was held 

at Lansing, at which candidates for state offices and 

presidential electors were placed in nomination as a dem

ocratic ticket, but which last convention was not called 

or held under the auspices of any previous democratic 

state organization. It was held that neither of the 

tickets so nominated was to be considered as the regular 

democratic ticket, and, as such, entitled to the place on 

the ballot belonging to the ticket of the democratic 

party. Both upon principle and authority we are satis

fied that the secretary rightly determined that the names 

of the nominees of the so called Rose convention were not 

entitled to appear upon the official ballot.
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rwo other questions were argued at the hearing, 
namely: First-The Rose certificate is insufficient on it
face, because it purported to come from a delegate con

vention when the call was for a mass convention. See
ond-Under our Australian Ballot Law, nominations for 
state offices cannot be made by a mass convention com
posed of less than 500 voters, or one per centum of the 
total vote of the state cast at the preceding general elec
tion. The conclusion reached makes it unnecessary to 
express our views upon either of these propositions, and 

we refrain from doing so, notwithstanding, at the hear
ing, the majority of the court was of the opinion, and so 

announced, that the second proposition above stated was 
the proper interpretation of the law.  

WRIT DENIED.  

IRVINE and RYAN, CC., not sitting.  

RAGAN, C.  
I concur in the conclusion reached only.  

E. C. ACKERMAN AND A. M. HEINTZE, APPELLEES, V. G.  
A. ACKERMAN ET AL., APPELLEES, AND CARPENTER 

PAPER COMPANY ET AL., APPELLANTS.  

FILED DECEMBER 16, 1896. No. 7214.  

1. Attachment: LEVY: RECEIVER. Even though a sheriff in possession 

of personal property for its safe keeping pending an application 

for a receiver is to be deemed to be a receiver, a proposition not 

determined, the levy of an attachment on a portion of such prop
erty without leave of the court is not void in the absence of any 

objection by the sheriff as custodian, or by the receiver, on that 
ground.  

2. Chattel Mortgages: REGISTRATION. Where the evidence showed af

firmatively that a chattel mortgage was withheld from record 

more than a month in pursuance of an agreement so to continue 
to withhold it unless some change or difficulty should occur in the 
business affairs of the mortgagor which would make it necessary



Yol. 501 SEPTEMBER TERM, 189"G.  

Ackerian v. Ackerman.  

to protect the interest of the mortgagee, and the mortgagor was 

to notify the mortgagee of any financial difficulty the mortgagor 

might meet with, upon which notification the mortgage was to be 

filed, held, to sufficiently establish a fraudulent purpose of both 

parties to the mortgage such as to render it invalid and void as to 

creditors of the mortgagor.  

3. Receivers: SALE: TIME. A decree required a receiver to sell the 

assets of an insolvent firm on a day named. The receiver, with

out other authority, advertised and sold such assets after the date 

fixed by the decree. Held, That such sale was absolutely void, and 

not merely irregular in such a sense that a confirmation over ob

jections could render it valid.  

APPEAL from the district court of Douglas county.  

Heard below before SCOTT, J. ReVfrsed.  

L. D. Holows and Byron G. lirbmalk, for appellants.  

Breck'nridge <& Breckcnridye, COcaaah, Thomas & Mc

Gilton, Duffic, Crane & Van Dusen, Horton & Blackburn, 

Schonwp & Corson, Isaac E. Congdon, J. M!. Wooliorth, and 

Rich, O'Neill & Scars, contra.  

RYAN, C.  

On the 10th day of August, 1893, E. C. Ackerman and 

A. M. Heintze began this action against G. A. Ackerman 

in the district court of Douglas county. These plaintiffs 

alleged that in 1887 they, with the defendant, had enttred 

into partnership for the purpose of conducting a general 

printing, engraving, and lithographing business in the 

city of Omaha; that the defendant was the financial man

ager for the firm; that its business had been, until about 

January 1, 1893, conducted profitably, but that there

after, as shown by its books, its operations were at a 

great 14ss, as plaintiffs alleged, of $1,000 per month.  

For the purpose of accounting for this condition of af

fairs it was further alleged that the defendant had inju

dijciouslyv purchased supplies and machinery and had ap

propriated to his own use $6,000 of the assets of the firm 

without the knowledge of either plaintiff, and that, upon 

the discovery by the plaintiffs, on January 1, 1893, of
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this misappropriation the defendant had proinied to 
make restitution to the firm, but had wholly failed to 
perform this promise, and that at the time of filing the 
petition he was insolvent, and was refusing, upon de
mand, to make an accounting of the affairs of the afore
said firm. It was therefore charged by plaintiffs that 
the firm was, at the time of the commencement of this 
action, unable to meet its obligations and was insolvent; 
that its indebtedness was a large amount, as to which 
plaintiffs had no means of knowledge, but charged the 
fact to be that it was at least $45,000, and that the assets 
were reasonably of the value of $65,000, but that, if they 
were sold at a sacrifice, thes6 assets would be wholly in
adequate to the payment of the aforesaid indebtedness.  
The eleventh paragraph and the prayer of the petition 
which followed immediately thereafter was as follows: 

"11. Plaintiffs further show that unless the property 
of said copartnership is preserved intact and saved, great 
loss will ensue to the copartners and their creditors and 
the assets of said firm sacrificed.  

"Plaintiffs therefore pray that an accounting may be 
ordered between the parties to this action and the said 
firm dissolved., and that a receiver be appointed by the 
court to take charge of all the property of said firm and 
collect the debts due to the said firm and hold th2 said 
property and assets and money collected subject to the 
further order of the court; and plaintiffs further pray 
that pending the application for a receiver herein the 
sheriff of Douglas county be ordered to take charge of 
all the assets and business of said firm of Ackerman 
Bros. & Heintze and hold the saume intact, subject to the 
further order of the court, and for such further relief as 
equity and good conscience demand." 

Contemporaneously with the filing of this petition 
there was filed a motion for the appointment of a re
ceiver, who should take charge of "all the property and 
assets of the firm of Ackerman Bros. & Heintze, upon 
the grounds set forth in* the petition." Afterward, on
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the 10th day of August, 1893, Hon. A. N. Ferguson, one 
of the judges of the said district court, on the presenta
tion of the petition and motion at chambers, ordered that 
the hearing of the application for a receiver be had on the 
17th day of August, 1893, and that, pending such appli
cation for a receiver, George A. Bennett, sheriff of Doug
las county, take possession of all the partnership prop
erty of Ackerman Bros. & Heintze, situated at 1116 and 
1118 Howard street, Omaha, and hold it subject to the 
further order of the court. Pursuant to the terms of 
this order the sheriff at once took possession. Later 
still, on the same day, the Carpenter Paper Company 
commenced its action in the aforesaid court against the 
firm of Ackerman Bros. & Heintze for the recovery of 

judgment of the sum of $3,421.83. A portion of this had 
not matured at this time, and accordingly there was the 

necessary showing ma(de for an attachment in such case, 
as well as with respect to the amount which was then 

past due, and there was thereupon at chambers made 
the following order: 

"Upon reading the petition of ,the plaintiff herein and 

the affidavit in attachment of the plaintiff herein, and it 

appearing to the court that the plaintiff's claims are just, 

it is ordered by the court that an attachment be grant.d 
in this case against the defendant for the sum of five 

thousand dollars ($5,000) upon the execution by the 

plaintiff of an undertaking in attachment on the part of 

the plaintiff to the defendant as required by law.  
"August 10, 1893. A. N. FERGUSON, Judge." 

Immediately after the issue of the writ of attachment, 
and on the day of its allowance, the sheriff, then being 
in possession of the entire establishment of the firm of 

Ackerman Bros. & Heintze, as already indicated, levied 

said writ on a portion of its personal property. After

ward, on December 9, 1893, in due order, there was a 

judgment by default in favor of the Carpenter Paper 
Company as prayed, and in satisfaction thereof the at

tached property was ordered sold. On November 22,
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1893, the Carpenter Paper Company filed its petition of 
intervention in this action, whereby it described the na
ture of the debt owing it by the firm of Ackerman Bros.  
.& Heintze and detailed the proceedings had up to that 
time for the collection of said indebtedness. The prayer 
of the Carpenter Paper Company's petition of interven
tion was that its attachment lien might be enforced in 
this case and declared a lien paramount to all otlier liens 
against the property which was then in the hands of a re
ceiver, who, on August 23, 1893, had been appointd and 
atccordingly had succeeded to the possesr-ion of the sheriff.  
In this petition of .intervention it was shown, and it is 
not questioned, that the order appointing the receiver on 
August 23, 1893, was expressly conditioned that the de
livery of personal property by the sheriff to the receiver 
was without prejudice to the lien of said intervenor and 
that said intervenor's lien was in no way impaired by 
the delivery of the property taken under the aforesaid 
attachment proceedings. We learn from the record that 
the receiver was authorized to operate the plant of Acker
man Bros. .& Heintze for a period of about five months; 
that this was done at a, loss, and that in this unsuccessful 
attempt there was manufactured and sold the greater 
part of the property upon which the attachment had 
been levied in the suit of the Carpenter Paper Company 
against Ackermaft Bros. & Heintze. As this property 
was raw material, which by the receiver, under the di
rection of the court, was manufactured and sold for the 
benefit of the estate of the insolvent firm, and as the 
other personal property attached had been appropriated 
to the payment of the debts of the firm of Ackerman 
Bros. & Heintze, the Carpenter Paper Company is enti
tled to be paid as a preferred creditor, if its attachment 
was valid and effective. After the Carpenter Paper Com
pany had procured its attachment to be levied by the 
sheriff there were other attachment suits begun and like 
levies were procured to be made. There were several 
interventions in this action predicated on these attach-
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ments, and other interventions for the purpose of having 
recognized and enforced the liens created by chattel 
mortgages executed by the firm of Ackerman Bros. & 
Heintze. An extended description could subserve no use
ful purpose, and of necessity would cause confusion. They 
will, therefore, be unmentioned, except where a different 
course is required by the exceptional relations to this 
action of some of the parties concerned. On the final 
hearing no claim for a lien was recognized, but all cred
itors of the firm of Ackerman Bros. & Heintze, whether 
parties to this action or not, were permitted to present 
their claims, and the property in the hands of the re
ceiver having been sold, a pro-rata distribution of the pro
ceeds was ordered to be made to the respective claimants.  
From this judgment two intervenors, the Carpenter 
Paper Company and the George R. Dickinson Paper 
Company, alone have appealed. The rights and, status 
of the parties other than these two appellants will there
fore remain as established by the decree of the district 
court, except as these shall be affected by the relief to 
which these appellants shall be found entitled. As the 
rights of these two appellants cannot be determined to
gether, we shall first consider those of the Carpenter 
Paper Company.  

It is urged that when the attachment suit was begun 
by the Carpenter Paper Company all the property of the 
firm of Ackerman Bros. & Heintze was in custodia legis, 
and, therefore, that no levy could be made upon it.  
The possession of the sheriff was merely for the preserva
tion of the property until the statutory time necessary 
before the appointment of a receiver should elapse, and 
that, too, in an action between the partners for the disso
lution of their relations as such and the distribution of 
the joint assets, without the least reference to the rights 
of the creditors. At any time plaintiffs could dismiss 
this action and thereby terminate the legal cistody in
voked against the enforcement of the claims of the cred
itors. Until there was actually an intervention and this
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was subsequent to the levy of the Carpenter Company's 
attachment, this power of the partners to resume posses
sion of their assets continued unlimited. It can readily 
be seen that such proceedings might be made available 
to hinder and delay creditors, and there are in this rec
ord some circumstances suggestive of such a purpose.  
In reference to the possession of the sheriff pending the 
application for a receiver and the rights and remedies 
of creditors of the firm of Ackerman Bros. & Heintze, 
meantime, there has been cited by counsel for the Car
penter Paper Company the following very instructive 
and apposite cases: Adants v. Hackett, 7 Cal., 187; Adans 
v. Woods, 8 Cal., 153; Adams v. Woods, 9 Cal., 24; Ross v.  
Titsworth, 37 N. J. Eq., 333; Ellicott v. United States Ins.  
Co., 7 Gill [Md.], 307. Especially with reference to the 
difference between the relations of a mere custodian of 
property to it, pen dente lite, and those of a receiver regu
larly appointed, the cases of Weber v. Weber, 63 N. W.  
Rep. [Wis.], 757, and Devlin v. Mayor, 23 N. Y. Supp., 888, 
are quite in point. Upon this distinction, however, we 
are not required to base our conclusions, for if, for the 
sake of the argument, it should be conceded that the 
custodian must be regarded as a receiver for all pur
poses, nevertheless the result claimed would by no means 
necessarily follow. In Flcihain v. Steward, 45 Neb., 640, 
it was held that while it was proper to obtain permission 
to sue where the defendant's property was in the hands 
of the receiver, yet that this permission was not jurisdic
tional, and that by the failure of the receiver to insist 
upon this condition precedent it was waived and that a 
judgment under such circumstances was valid. To the 
same effect is MuleahUey v. Strauss, 37 N. E. Rep. [Ill.], 702, 
and Tobias v. Tobias, 38 N. E. Rep. [0.], 317. The Carpen
ter Paper Company is therefore, in any event, entitled to 
the first lien among the creditors of Ackerman Bros. & 
leintze upon the assets of that firm.  

The George R. Dickinson Paper Company, on August 
17, 1893, filed its answer in this action alleging that on
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June 29, 1893, it was a creditor of Ackerman Bros. & 
Heintze in the sum of $10,238.29, evidenced by the prom
issory note of said firm; that on said date last named 
the firm of Ackerman Bros. .& Heintze, for the purpose 
of securing said note, executed a chattel mortgage on 
certain property of said firm; that on August 11, 1893, 
said chattel mortgage was filed in the office of the county 
clerk of Douglas county; that immediately thereafter 
authority was placed in the hands of the sheriff, and 
ever since the said sheriff has retained said mortgaged 
property subject to the order of the court. In effect the 
prayer of the George R. Dickinson Paper Company was 
that the said chattel mortgage might be enforced against 
the property therein described as a lien paramount to 
that of every other creditor of Ackerman Bros. & Heintze.  
On the trial it was developed that at the time the said 
chattel mortgage was made there was executed a written 
agreement by the George R. Dickinson Paper Company 
to the effect that if certain payments were made certain 
renewal notes would as often be accepted for the balance 
due in each instance. Following this provision was this 
language in the said agreement: "In case said Ackerman 
Bros. & Heintze make said payments promptly, said ex
tensions are to be made and the mortgage to secure said 
note will not be recorded, unless a failure is made in such 
payment or some change or difficulty shall occur in the 
business affairs of said Ackerman Bros. & Heintze which 
shall make it necessary to protect our interest, and un
less we shall deem ourselves in great danger of loss." It 
was shown on the trial that credits were extended on the 
faith of appearances too favorable to Ackerman Bros. & 
Heintze by reason of this mortgage being withheld from 
record, which credits would not have been extended if 
the existence of the mortgage had been known. The 
mortgagee claims that the failure to record the chattel 
mortgage is available only to the parties who have made 
a levy on the chattels in said mortgage described. Be
fore this mortgage was recorded the property included

VOL. 50] SEPTEMBER TERM, 1896. 61



62 NEBRASKA REPORTS. [VoL. 50 

Ackerman v. Ackerman.  

the rein was placed in the custody of the sheriff. In the 
suit wherein this property was intrusted to the sheriff 
the George R. Dickinson Company became a *party and 
sought relief affirmatively as a creditor entitled to a 
preference by virtue of its mortgage. By assuming this 
attitude this mortgagee presented the question of the 
validity of its mortgage as entitling it to such affirmative 
relief. Parties adversely interested put the validity of 
this mortgage upon its proof by a general denial. It 
was not requisite that they should qualify themselves as 
though they were instituting proceedings to set aside 
this mortgage, neither was it necessary that they should 
plead that this iortgage was fraudulent. These issues 
were sufficiently prsented by the tender of the Dickinson 
Company's mortgage by the Dickinson Company as valid 
with that fact properly disputed. According to the 
showing of this mortgagee it received this mortgage on 
June 29 and failed to publish its existence by filing until 
August 11 thereafter. It seems to be conceded by coun
sel for the George R. Dickinson Paper Company that, 
under the provisions of section 14, chapter 32, of the Com
piled. Statutes, it might be that this mortgage should be 
deemed fraudulent until it was filed., but that thereafter 
it should be deemed valid as though the filing had been 
immediately after it was made. We need not consider 
what the results might be if only the question of filing 
long after the making of the mortgage was involved, for 
ihat would be limiting our inquiry to the inference raised 
by statute from mere failure to act. Unfortunately for 
the mortgagee its motive for withholding this mortgage 
from record -was d.ependent on no mere implication from 
non-action, for, contemporaneously with receiving this 
mortgage, it executed a written agreement that it would 
not be recorded unless some change or difficulty should 
occur in the business affairs of the mortgagor which 
would make the filino necessary to protect the interest of 
the mortgagee. A practical construction was given this 
language when the filing took place, for this was not un-
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til the financial condition of the mortgagor had become 
so hopeless that a majority of the members had found 
it necessary to apply for a receiver and some of its credit
ors, by attachment suits, were seeking to enforce pay
ment of their claims. The agent of the mortgagee who, 
in its behalf, signed the qualifying agreement which ac
companied the making of the mortgage, testified that the 
mortgage was to be kept from record because the mort

gagor's business would be injured if that course was not 
taken. One of the members of the firm of Ackerman 
Bros. & Heintze testified that the mortgage was not to be 
recorded until the mortgagor notified the mortgagee that 
the mortgagor had gotten into financial trouble such as 
would endanger the interests of the mortgagee. Under 
th: se circumstances the district court very properly found 
this mortgage fraudulent and void as to the creditors of 
Ackerman Bros. & Heintze, and with equal propriety per
mitted the mortgagee to prove its claim as a general 
crcditor of said last named firm.  

We have already quoted the prayer of the petition of 
Emil C. Ackerman and A. M. Heintze, among other 
things, for the appointment of a receiver and the prelinii
nary order made in respect thereto. When the receiver 
was appointed it was, in the language of the order of ap
pointment, "to take possession of all the partnership 

property and hold the same subject to the further order of 
the court; and until such further order said receiver is 
authorized and directed to run the said business of Acker
man Bros. & Heintze, to buy such stock and merchandise 
as is necessary to the proper conduct of the business, to 
h're competent help to assist him and to pay for the same, 
and to take chirge of the books and books of account of 
the firm and collect the outstanding accounts." This order 
was made on August 23, 1893, and no other or different 
definition of the powers of the receiver was prescribed 
until the entry of the final decree, which contained the 
following language: "It is further ordered, adjudged, 
and decreed that all of the assets of the firm of Ackerman
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Bros. & Heintze be sold at public sale to the highest bid
der for cash on May 29, 1894." It seems that the receiver 
was prevented from making the sale on the day above 
named. He, nevertheless, without further authority, ad
vertised the sale of the assets of the firm of which he was 
receiver, to take place on the 18th day of June, 1894, and 
accordingly on that and the following day made such 
sale. The George R. Dickinson Paper Company gave due 
notice of its objections to this sale before it was made.  
After the report of the receiver showing such sale further 
objections were duly filed by said company and over
ruled by the court. To this ruling the George R. Dickin
son Paper Company duly excepted, and we have now pre
sented the question as to whether or not this sale by the 
receiver was void. In Nebraska Loan & Trust Co. v. Haner, 
40 Neb., 281, it was held that a judicial sale must be held 
in accordance with the decree of the court. This rule was 
enforced in Hooper v. Castetter, 45 Neb., 67. In Mallard 
1. Dejan, 14 So. Rep. [La.], 238, it was held that an order 
for the sale of the property of minors at private sale did 
not authorize a public sale, notwithstanding the fact that 
a few hours before the sale took place it was directed by 
the court that the sale should be public. In Tompkins v.  
Tompkins, 39 S. Car., 537, it was held that where the de
cretal order for a sale of land fixed the date thereof, a 
sale made at any other time was unauthorized and void.  
This same general principle was enforced in Williamson 
v. Williamson, 52 Miss., 725, Mlacy v. Raymond, 9 Pick.  
[Mass.], 284, Marr v. Boothby, 19 Me., 150, and Mason v.  
Ham, 36 Me., 573. The confirmation was operative, it is 
true, to the extent of curing defects and irregularities.  
(O'Brien v. Gaslin, 20 Neb., 347; McKeighan v. Hopkins, 19 
Neb., 33; Neligh v. Keene, 16 Neb., 407; Crowell v. Johnson, 
2 Neb., 146; Watson v. Tronable, 33 Neb., 450.) In Schribar 
v. Platt, 19 Neb., 625, the following language was used by 
COBB, J., in delivering the opinion of this court: "The 
only thing settled or adjudicated in the proceedings and 
order of confirmation, so called, was as to the proceedings
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of the sheriff and those acting under and with him in the 
levy, appraiseiient, adv'ertiiig, making and returning of 
said sale." In the sale under consideration there was 
no mere irregular or defective proceeding, for this sale 
was without authority,-a mere nullity; and a confirma
tion over objection presenting that question could not be 
made to take the place, and answer the purpose, of an 
order, in advance, directing the sale to be made. We 
are aware that this conclusion involves serious conse-.  
quences from the fact that the greater part of the bid of 
the purchaser has already been distributed among nu
merous creditors of the firm of Ackerman Bros. & 
Heintze, but this cannot be avoided. In Tompkins V.  
Tompkins, supra, a sale had been made of real property 
as entirely without authority, as was the sale. made in 
this 'case, and before appeal to the supreme court the 
cash which had been paid by the bidder had been dis
tributed. This sale was held to be void, but the court, 
in the exercise of its equity jurisdiction, treated the bid 
of the purchaser as a continuing bid with the payment 
thereof made in advance, and directed that a decretal 
order should be made, on circuit, whereby the master 
should be directed to sell the tract in dispute after 
twenty-one days' public advertisement, but that the sale 
should, in the advertisement and in its conduct, provide 
that no bid would be received of less than $3,250, the 
amount of the former bid, and that if no more than this 
was bidden, the former sale should be ratified, but that, 
if a greater bid should be received, it would be accepted, 
and from the proceeds thereof it was directed that the 
first purchaser was to be reimbursed the amount of his 
bid. This decretal order could scarcely be entered in 
this court with the same. degree of confidence that it 
might if the subject-matter of the sale had been real 
property of which the status was not liable to have 
changed pending the appeal.  

The judgment of the district court upon the issues 
joined in this case, and the order confirming the sale, are
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reversed, the sale itself is declared null and void, and 
this cause is remanded for further proceedings not incon
sistent with the views hereinbefore expressed.  

REVERSED AND REMANDED.  

WILLIAM R. KING, CITY TREASURER, V. STATE OF NE

BRASKA, EX REL. SCHOOL DISTRICT No. 1, HALL 
COUNTY.  

FILED DECEMBER 16, 1896. No. 8525.  

1. Mandamus: ALTERNATIVE WRIT. The facts recited in an alternative 
writ of nandamus, unaided by extrinsic matter, must be sufficient 
to entitle to the issue of a peremptory writ.  

2. - : - : DEMURRER. On a demurrer to the recitations in the 
alternative writ, all such recitations must be considered; and the 
refusal of compliance upon certain grounds by the respondent will 
be held to excuse technical exactness in stating why, on other 
grounds, the relator is entitled to the relief sought.  

3. Schools: FINES AND LICENSE FEES: DIsTmUTrON. Where fines, pen
alties, or license moneys are in the hands of the treasurer of a 
city of the first class having over 8,000 and less than 25,000 inhab
itants, such moneys are properly distributable among the common 
schools which territorially constitute a part of the city.  

ERROR from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed.  

George H. Thummnel, for plaintiff in error.  

Charles G. Ryan, contra.  

RYAN, C.  

An application for a mandamus was made in the district 
court of Hall county on the relation of school district No.  
1 to compel the defendant to pay certain money. The 
alternative writ recited the facts in this language: "It 
l!as been suggested to this court by the atlidavit of Henry
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Giese, treasurer of school district No. 1, Hall county, 
relator herein, that you have during the period between 
the 9th day of April, A. D. 1895, and the 10th day of July, 
A. D. 1895, both days inclusive, received, collected, and 
had paid over to you, as city treasurer of the city of 
Grand Island, Nebraska, the sum of $8,638.20 as fines, 
penalties, and licenses paid in said city, which city is a.  
city of the first class governed by the provisions relative 
to cities over 8,000 and less than 25,000, and that the 
schools of said city are under the direction and control 
of a board of education consisting of nine members, as 
by the statute provided, and * * * it appears that, 
under the statutes of the state of Nebraska for such cases 
made and provided, the sum of $258.91 is due to the said 
school district No. 1, Hall county, Nebraska, of said 
moneys so collected and received, as its pro rata share 
according to the school census taken for the year 1894 
in said school district No. 1, and in said school district 
of Grand Island, school districts Nos. 30, 38, and 74,which 
districts form in part or whole the corporate limits of 
said city of Grand Island, and it further appearing to the 
court that the relator made due and legal demand upon 
you for the said sum of $258.91, its pro rata share of the 
said moneys so collected and received by you as above 
set forth, and that you refused, and still do refuse, to pay 
to the said relator, or its treasurer, the said sum of 
$258.91, or any part thereof, but hold the same claiming 
that said money belongs in whole to the school district 
of the city of Graud Island, in the county of Hall, in the 
state of Nebraska, and that you did then and still do 
refuse to pay to said relator, or its treasurer, the said 
sum, or any part thereof, as by law in such cases made 
and provided, and that the relator is unable to procure 
from you the said money, or any part thereof, according 
to the duly filed petition of said relator heretofore filed 
in this court." The above recitations were followed by 
an alternative order requiring performance within the 
time therein specified, or that cause be shown for not
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complying with such mandate. To the facts above re
cited as being contained in the alternative writ the de
fendant filed a general demurrer, which was overruled, 
to which ruling he excepted, and, electing to stand on 
his demurrer, a peremptory writ was ordered to issue.  

Section 653 of the Code of Civil Procedure provides 
that no other pleading or written allegation is allowed 
than the writ and answer, and we must therefore deter
mine the sufficiency of the facts upon the recitations 
of the writ unaided by anything which preceded it.  
Whether these were sufficient to entitle to the relief 
prayed is not wholly free from doubt. It is recited that 
"it appears that, under the statutes for the state of Ne
braska for such cases made and provided, the sum of 
$258.91 is due to school district No. 1 of Hall county, 
Nebraska, of said moneys so collected, as its pro rata 
share according to the school census taken for the year 
1894 in said school district No. 1, and in the said school 
district of the city of Grand Island, school districts Nos.  
30, 38, and 74, which said districts form in part or 
whole the corporate limits of the city of Grand Island." 
This we admit was faulty, in that it did not state in 
detail the facts from which it appears how the sum 
of $258.91 became due to school district No. 1. The 
language last above quoted from the alternative writ 
bordered very closely upon mere conclusions as distin
guished from statements of fact. The defendant, how
ever, demurred to these statements, and a demurrer 
should not be made to perform the functions of a motion 
for a more specific statement. It admitted to be true all 
the facts stated in the alternative writ, one of which was 
that respondent, as treasurer of the city of Grand Island, 
had collected a certain sum as fines, penalties, and li
censes, of which, under the statutes of this state and its 
pro rata share according to the school census taken for 
the proper year, it was the duty of the respondent to 
pay to the district No. 1 the sum of $258.91; that on de
mand the respondent had refused to pay any part of the
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sum due said district, claiming that said money belonged 
wholly to the school district of the city of Grand Island.  
It appears to us that as defendant based his refusal to 
pay this sum on the ground that the school district of 
the city of Grand Island was alone entitled to it, the 
same technical exactness in describing the right of dis
trict No. 1 to this particular amount ought not to be 
required, as the defendant might insist upon if there 
was a question made as to what the school census dis
closed. The respondent was not required to pay to school 
district No. 1 without satisfactory evidence. This it was 
entitled to receive, but as he saw fit to base his refusal 
solely on another ground, the sufficiency of that ground 
to justify the refusal is all that at this stage of the 
proceedings he should be permitted to question. We 
therefore con'clude that in so far as the technicality of 
statements in the writ is thereby involved, there is no 
reversible error in overruling the demurrer.  

This brings us to the next contention of the plaintiff 
in error, and that is that the views expressed by this court 
in State v. Fenton, 29 Neb., 348, are applicable to the case 
under consideration. The first criticism under this head 
is that the defendant acted as city treasurer and as treas
urer of the school district, wheref6re it is urged that it 
does not appear that he should be required to make the 
payment demanded. The recitation in the writ is that 
the collection was made as treasurer of the city of Grand 
Island. This recitation, for the purposes of the de
murrer, is conclusive of the capacity in which the re
spondent was acting when he received the money which 
it is now sought to compel him to pay. Again, it is urged 
that State v. Brodboll, 28 Neb., 254, and State v. Fcn ton, 
supra, were decided under the statute applicable to school 
districts which levied taxes and collected their revenue in 
the same manner as did any other school district in their 
respective counties. We have been informed of no rea
son why the mere fact that the village in which was situ
ated either of these school districts did not, as such, levy
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taxes for the support of schools should control the fol
lowing unequivocal language of section 5, article 8, of 
the constitution: "All fines, penalties, and license moneys 
arising under the general laws of the state shall belong 
to and be paid over to the counties, respectively, where 
the same may be levied or imposed; and all fines, pe2nal
ties, and license moneys arising under the rules, by-laws, 
or ordinances of cities, villages, towns, precincts, or other 
municipal subdivisions less than a .county shall belong 
to and be paid over to the same, respectively. All such 
fines, penalties, and license moneys shall be appropriated 
exclusively to the use and support of the common schools 
in the respective subdivisions where the same may ac
crue." In this case it is merely sought to compel the 
treasurer of Grand Island, one of the above referred to 
subdivisions of the state, to pay a school district compos
ing a part of this subdivision the pro rata share of the 
money to be used for school purposes to which it is enti
tled. To this demand it is no answer to say that Grand 
Island is governed by a board consisting of nine members, 
and raises school revenues by virtue of a power of taxa
tion vested in this subdivision and denied to country 
school districts. Another matter discussed by the defend
ant is the holding of the two cases last cited, that the di
vision of school moneys arising from fines, etc., should be 
made equally between the school districts of which the 
village in which they are situated is composed. Under 
the statutes as they then stood there was no ratio of ap
portionment prescribed. Since that time there has been 
enacted chapter 63, Laws of 1895, of which act the first 
section is as follows: "That in cities and villages whose 
corporate limits form, in whole or in part, more than one 
school district, all money derived from fines, penalties, 
and licenses shall be apportioned to these several dis
tricts in proportion to the number of persons of school 
age residing in each district included, in whole or in 
part, in said corporate limits, according to the school 
census taken last before any such apportionment." This
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change in the statute necessitated the method of appor
tioninent indicated by the language of the alternative 
writ, and with this nodification the language of the opin
ions referred to is applicable to the case under considera
tion. The judgment of the district court is 

AFFIRMED.  

MARY SHAFER, APPELLANT, V. EUGENE 0. HOSTETLER 

ET AL., APPELLEES.  

FILED DECEMBER 16, 1896. No. 6942.  

Review: CONFLICTING EVIDENCE: AFFIRMANCE. There is presented by 
this appeal a mere question of fact determined by the district 
court upon fairly conflicting evidence.  

APPEAL from the district court of Kearney county.  
Heard below before BEALL, J. Affirmed.  

Ed L. A.dams, for appellant.  

Greene d Hotetler, contra.  

RYAN, C.  

Mary Shafer brought this action in the district court of 
Kearney county against the appellees herein to procure 
a decree canceling a deed executed by herself, with her 
husband, to the firm of ireen & Shipman, and to have 
set aside a deed made by said firm to E. 0. Hostetler.  
From the judgment, which denied the relief.prayed, she 
has appealed to this court.  

It is urged that thre are presented two questions, of 
which the first is whether or not the lot conveyed was 
at the time of such conveyance a homestead; and second, 
whether oi- not appellant was then of sound mind. It 
is not questioned that she signed the deed and acknowl
edged it, if she was mentally capable of such acts, so
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that in reality it is immaterial whether the lot at the 
time was a homestead or not. There is, therefore, in this 
case but one question, and that is whether or not, wien 
appellant joined her husband in executing and acknowl
edging the deed, she was of sound mind. This question 
was one of fact, settled adversely to her by the district 
court upon fairly conflicting evidence. The judgment is 
therefore 

AFFIRMED.  

CHARLES W. EDGERTON V. STATE OF NEBRASKA, EX REL.  

V. 0. STRICKLER.  

FILED DECEMBER 16, 1896. No. 6955.  

Review: SUBSTANTIVE RIGHT: DISMISSAL. Where the judgment of the 
district court required a justice of the peace to exercise his func
tions within a designated precinct, and by error proceedings it is 
sought to review only this part of the said judgment, and it is 
conceded that the term of office of the plaintiff in error has ex
pired, the petition in error is dismissed as presenting no question 
of an existing substantive right of the plaintiff in error.  

ERROR from the district court of Douglas county.  
Tried below before AMBROSE, J. Dis188ed.  

George G. Bowman and B. S. Baker, for plaintiff in error.  

V. 0. Strickler, contra.  

RYAN, C.  

In this proceeding plaintiff in error seeks to have re
viewed that portion of the judgment of the district court 
of Douglas county against him, which judgment was in 
the following language: "It is therefore considered by 
the court that a peremiptory writ of nanlainus issue 
against.said defendant, Charles W. Edgerton, command
ing him to cease from exercising any of the functions
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of justice of the peace in the city of Omaha, and that he 

hereafter perform all the functions and duties of a jus

tice of the peace outside the city of Omaha, and in and 

for the precinct of West Omaha, in and for which he was 

elected as a justice of the peace." In his brief, plaintiff 

in error says that his term of office has expired, and that 

"An honored successor sits unchallenged in his place." 

The judgment for costs is not assigned as erroneous in 

his petition in error, and there remains solely the ques

tions as to how and where the plaintiff in error should 

perform the duties of an office which, so far as he is now 

concerned, has ceased to exist. As there is presented 

upon the record no existing substantive matter of right 

of plaintiff in error for our consideration, his petition in 

error is 
DISMISSED.  

MATILDA BRASCH, APPELLEE, V. HERMAN BRASCH, 

APPELLANT.  

FILED DECEMBER 16, 1896. No. 6945.  

L Pending Actions. Within the meaning of section 12, chapter 25, 

Compiled Statutes, an action is pending from its commencement 

until its final determination on appeal or error, or until the time 

fixed by statute for prosecuting an appeal or an error proceeding 

has expired.  

2. Divorce: ALIMONY PENDENTE LITE: DISCRETION OF COURT. What 

sum a husband may be required to pay to his wife for her support 

during the pendency of a divorce suit for her "expenses" in prose

cuting or defending the action, for counsel fees, and whether such 

sums shall be paid before the final hearing of the action and as a 

condition precedent to the right of the husband to further prose

cute or defend, are matters within the discretion of the district 

court.  

-- : - -. It is equally within the discretion of the 

court to postpone until the final hearing of the case allowances 

made and then render a decree against the husband therefor.  

4. - : - : - . Allowances made in a divorce suit by a dis-
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trict court for the temporary support of the wife for "expenses" 
and attorney's fees will not be disturbed unless it appears that the 
court abused its discretion.  

APPEAL from the district court of Madison county.  
Heard below before JACKSON, J. Affirned.  

Robertson, Wigton & Whitham, for appellant 

Powers d& alys, contra.  

RAGAN, C.  

In the district court of Madison county, Matilda Brasch 
sued her husband, Herman Brasch, for a divorce. As 
a basis for her action she averred that her husband had 
been guilty of extreme cruelty toward her and was phys
ically incompetent at the time of their marriage. The 
district court by its decree dismissed the action of Mrs.  
Brasch and taxed the costs of the action to her husband, 
and at the same time awarded her a decree against him 
for the sum of $100 for "costs and expenses incurred in 
the prosecution of the suit." From this part of the decree 
Herman Brasch appeals.  

The arg!ument is made that the court having dismissed 
the wife's action, was without authority to render a judg
inent against the husband for the "costs and expenses" 
incurred by the wife in the prosecution of the suit. Sec
tion 12, chapter 25, Compiled Statutes, is as follows: 
','In every suit brought either for a divorce or for a 
separation the court may in its discretion require the 
husband to pay any sum necessary to enable the wife 
to carry on or defend the suit during its pendency, and 
it may decree costs against either party, and award 
execution for the same," etc. The theory of appellant's 
counsel seems to be that this judgment of the district 
court awarding the wife "costs and expenses" incurred in 
the prosecution of the suit could have been made only 
by the court before the final decree was pronounced; or, 
in other words, that the decree al)pealed from was not
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rendered during the "pendency" of the action within the 

meaning of the statute quoted above. We do not think 

this contention is tenable.  
In 1eiian c. Childs, 41 -N. Y., 159, it was held that an 

action was pending, though judgment had been recovered 

therein, so long as such judgment remained unsatisfied.  

While no provision of our Code declares for what length 

of time an action shall be deemed pending, we think that 

it pends at least from its commencement until its final 

determination on appeal-or error, or until the time fixed 

by statute for prosecuting an appeal or an error proceed

ing has expired; and that the order appealed from here 

was made during the pendency of the action in which it 

was made; within the meaning of the statute quoted 

above. (Link v. Con nll, 48 _Neb., 574.) Doubtless a dis

trict court, in a divorce suit, before the trial thereof, is 

invested with authority, upon application and a showing 

being made therefor, to order the husband to pay to the 

wife sufficient money to support her during the pendency 

of the litig-ation; to pay her reasonable counsel fees and 

other expenses necessary to enable her to prosecute or 

defend the action; and the courf may compel the husband, 

as a condition precedent to further prosecute or defend 

his suit, to comply with the order made. But it by no 

means follows that if such an order for suit money or 

temporary alimony is n6t made by the court before the 

trial of the case that the court is divested of jurisdiction 

or authority to award the wife suit money or temporary 

alimony in the decree rendered. Or, to paraphrase the 

language of Bishop, the district court may make up by 

its decree at the close of the suit what was lacking in 

justice during its progress.  
The Code of Civil Procedure of the state of New York 

provided that such allowances may be made from time to 

time during the pendency of an action for divorce as are 

necessary to enable the wife to carry on or defend the 

action. Construing this the court of appeals of that 

state, in McHride v. MeRride, 23 N. E. Rep. [N. Y.], 1065,
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held that where a judgment of divorce had been awarded 
the wife and the husband had appealed, that the court 
had authority to make an order directing the husband to 
pay such sums as might be necessary to enable the wife 
to defend the appeal.  

Section 137 of the Code of Civil Procedure of the state 
of California provides that when an action for divorce is 
pending the court may in its discretion require the hus
band to pay, as alimony, any money necessary to enable 
the wife to support herself or her children or to prosecute 
or defend the action. Bohnert v. Bohnert, 27 Pac. Rep.  
[Cal.], 732, was an action for divorce in which a decree 
was rendered against the wife. The supreme court of 
California held that the district court in which the de
cree was pronounced was invested with authority to.  
make an order compelling the husband to pay into the 
court a sum of money sufficient to enable the wife to em
ploy counsel and pay the expenses for prosecuting an 
appeal.  

O'Brien v. O'Brien, 19 Neb., 584, was an action brought 
by a wife to modify or set aside a decree of divorce, al
.ready granted in a suit between herself and husband, 
on the grounds that such decree had been obtained by 
fraud, and this court held that the district court in which 
the action was brought had authority to require the hus
band to pay into court a reasonable sum to enable her to 
prosecute the action.  

Griffin v. Griffin, 47 N. Y., 134, is an instructive case as 
to the authority of a court of equity upon the final hear
ing of a divorce case to award, in addition to a decree 
disposing of the action, a further decree against the hus
band for expenses incurred by the wife for counsel fees 
and otherwise in litigating the action in her behalf. In 
that case the husband brought suit against the wife to 
annul their marriage contract upon the grounds that at 
the time of making the same she had a former husband 
living. It appears that prior to the rendition of the de
cree no order of the court was made awarding the wife
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temporary alimony or suit money, but when the court 

rendered its final decree disposing of the action, and as 

a part thereof, it awarded her counsel fees of $1,200 and 

$929.50 for other expenses incurred by her in defending 

the action and decreed that the husband pay said sums 

to the wife. From this part of the decree the husband* 

appealed. A statute of New York, in force at that time, 

provided that suits to annul a marriage should be by bill 

in chancery and should be conducted in the same manner 

as other suits prosecuted in courts of equity; and that the 

court should have the same power to award issues, to de

cree costs, and to enforce its decrees as in other cases.  

Another statute provided that in every suit brought for 

a divorce or separation the husband might be required 

to pay any sum necessary to enable the wife to carry on 

the suit during its pendency. The court of appeals, con

struing the first of the statutes quoted above, held that 

it contained no express authority authorizing the court 

in an action for divorce to award counsel fees or expenses 

on a final decree unless such authority was embraced in 

the term "costs;" and in construing the second statute 

quoted held that its provisions were only applicable to 

cases in which the wife had brought the suit; but the 

court said: "Yet it has been the constant practice of the 

courts of chancery, both before and since the revised 

statutes, to make equitable provision for all these mat

ters; and in so doing, it has been guided by the decisions 

of the eccles.iastical courts of England in similar cases.  
* * * This has not been done upon the theory that 

the court of chancery of this state was vested with the 

jurisdiction of the ecclesiastical courts of England in 

matriinonial cases, or that * * * it ever possessed 

any jurisdiction in cases of divorce other than that which 

was conferred by our own statutes, but upon the ground 

of the general equitable jurisdiction of the court, and 

also that when our statutes did confer jurisdiction upon 

the court of chancery, in those actions for divorce which 

by the English law are solely cognizable in the ecclesi-
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astical courts, the grant of that jurisdiction carried with 
it by implication the incidental powers which were in
dispensable to its proper exercise and not in conflict with 
our own statutory regulations on the same subject." And 
the court concluded that although no statute existed in 
New York authorizing in express terms the decree ren
dered by the n isi prius court, yet that court, as a part of 
its general equity jurisdiction, had authority to award 
the wife in the decree a sum of money sufficient to cover 
her expenses in defending her action and for paying her 
counsel.  

But it is to be observed that section 12 of our statute 
quoted above differs from the New York statute just 

quoted in this respect: The language of the New York 
statute is that the husband may be required to pay any 
sum necessary to enable the wife to carry on the suit, 
while our statute provides that the husband may be 
ordered to pay any sum necessary to enable the wife to 
carry on or defend the suit. So that if express statute 
is necessary to invest the district court with authority to 
make a husband liable for the "expenses incurred" by 
a wife in prosecuting or defending an action for divorce 
it is found in section 12, chapter 25, quoted above. What 
sum a husband may be required to pay to his wife for her 
support during the pendency of a divorce suit, for her 
reasonable and necessary expenses in prosecuting or de
fending the action, for counsel fees, and when such sums 
shall be paid,--i. c., whether before the final hearing of 
the action and as a condition precedent to the right of 
the husband to further prosecute or defend,-are matters 
entirely within the discretion of the district court; and it 
is equally within the discretion of that court to postpone 
until the final hearing of the case the allowance, if any, 
made the wife for expenses and counsel fees in prosecut
ing or defending the action, and to render a judgment 
or decree against the husband at the time of disposing 
of the suit for such sum as appears to be reasonable and 
necessary; and the allowance made by the district court
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for the temporary support of the wife or for expenses 

and attorney's fees will not be disturbed unless it appears.  

that the court has abused its discretion. (Bohinert v. Bohn

ert, 27 Pac. Rep. [Cal.], 732; Graves v. Gaves, 33 N. E.  

Rep. [0.], 720; Haines v. Haines, 35 Mich., 138; Burgess 

v. Burgess, 25 Ill. App. Ct., 525.) 

DECREE AFFIRMED.  

C. E. BATES V. PH(ENIX PUBLISHING COMPANY.  

FILED DECEMBER 16, 1896. No. 6918.  

1. Justice of the Peace: APPEAL: AMOUNT OF CLAnt. Whether the 

judgment of a justice of the peace is appealable is made by sec

tion 985 of the Code of Civil Procedure to depend upon the amount 

claimed by either the plaintiff or defendant in the bill of particu

lars filed by him before such justice, and not upon the amount for 

which either party may recover a judgment.  

2. - : - : TRANSCRIPT. For the purpose of determining whether 

it has jurisdiction to entertain such an appeal, the district court 

must look, and look only, to the transcript certified to it from the 

justice of the peace.  

EnuOR from the district court of Douglas county.  

Tried below before SCOTT, J. Reversed.  

B. F. Thomas, for plaintiff in error.  

I. J. Dunn, contra.  

R AGAN, C.  

The Phenix Publishing Company recovered a judg

ment against ('. E. Bates before a justice of the peace 

of Douglas county. Bates perfected an appeal to the 

district court. Thereupon the publishing company 

moved to disiiss the appeal, on the grounds "that this 

action is one that is not subject to appeal under the 

statutes, for the reason that the same is a civil action
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for money and was tried in a justice court before a jury, 
and the amount claimed was less than twenty dollars." 
The district court sustained this motion and entered an 
order dismissing the appeal, to review which Bates prose
cutes here a petition in error.  

Section 985 of the Code of Civil Procedure provides: 
"If either the plaintiff or defendant, in his bill of par
ticulars, claims more than twenty dollars, the case may 
be appealed to the district court; but if neither party 
demands a greater sum than twenty dollars, and the case 
is tried by jury, there shall be no appeal." The tran
script of the proceedings had before the justice of the 
peace recites that the Publishing company filed its bill 
of particulars asking judgment against Bates for $18.75 
"upon a certain written contract;" that Bates filed a 
counter-claim asking judgment against the publishing 
company for $25, for damages sustained by him by rea
son of false statements contained in the said "sun and 
pen light sketches." No pleadings were filed by either 
party in the district court. Whether the judgment of 
the justice of the peace was appealable is made, by the 
section of the Code quoted, to *depend upon the amount 
claimed by either the plaintiff or the defendant in the 
bill of particulars filed by him before the justice, and 
the jurisdiction of the district court is shown by the.  
transcript of the justice; and such transcript of the pro
ceedings had before the justice of the peace, certified to 
the district court, was the only thing to which the dis
trict court could look to determine its jurisdiction. That 
transcript recited that the defendant, before the justice 
of the peace, filed a counter-claim, claiming judgment 
against the plaintiff below for $25, and the claim made 
the judgment rendered appealable and invested the dis
trict court with jurisdiction. (Kingsbury v. Franz, 40 
Neb., 400; .1foise v. Powell, 40 Neb., 671.) 

It is said here by counsel for Bates that the counter
claim interposed by him was for an alleged tort commit
ted by the publishing company, and it seems to be his
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th'n y that the district court was justified in entirely 

disregarding this counter-claim and in considering the 

case as if none had been tiled. But suppose the subject 

of the counter-claint was the tort of the publishing com

pany, still, if it constituted a cause of action in favor of 

Bates and against the publishing company, and arose out 

of the contract or transaction made the subject of the 

publishing company's bill of particulars, or if it was con

nected with the contract upon which the publishing com

pany sued, it was then a counter-claim that might have 

been legally urged as a defense to the action of the pub

lishing company. (Code of Civil Procedure, sec. 101.) 

We do not know whether the bounter-claim filed by Bates 

stated a cause of action in his favor against the publish

ing company, and one that he might urge as a defense 

to the publishing company's action, as n1o copy of that 

pleading is in the record. If the publishing company 

had repleaded in the district court, and Bates had then 

filed his counter-elaim therein, the district court would 

have been in a position to determine whether the alleged 

counter-claim was a valid one, and one that might be 

urged as a defense to the publishing company's action; 

and had it then appeared to the court that the counter

claim urged by Bates was not a cause of action existing 

in his favor and against the publishing company, or, if 

a cause of action, that it did not arise out of the contract 

or transactions made the basis of the publishing com

pany's action, or was not connected with that cause of 

action, then the district court might have struck that 

counter-claim or answer out; but even then the district 

court would not have been justified in dismissing the 

appeal on the grounds that the judgment of the justice 

of the peace was not appealable, and that it, the district 

court, was without jurisdiction, as the defendant in the 

justice court, having filed a bill of particulars and 

claimed a judgment against.the plaintiff below for more 

than $25, by that act made the judgment rendered below 

an appealable one, invested the district court with juris

10
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diction to hear the appeal, and was entitled to have the 
district court say, on appeal, as a matter of law, whether 
his counter-claim filed below was a valid one, and the 
power to so determine was jurisdictional.  

It must be borne constantly in mind that section 985 
of the Code makes the right to appeal from a judgment of 
a justice of the peace to depend upon the amount claimed 
by either a plaintiff or defendant in his bill of particu
lars, and not upon the amount which either the plaintiff 
or the defendant may recover a judgment for before the 
justice; and the appellate jurisdiction of the district 
court depends upon the question as to whether the judg
ment of the justice of the peace was appealable, and to 
determine that question, in the absence of new pleadings 
before it, the district court must look, and look only, to 
the transcript certified to it from the justice of the peace.  
This section of the Code is analogous to the acts of con
gress which made the right to remove an action brought 
in a state court to a federal court depend upon the 
amount in controversy. The judiciary act of 1789 pro
vided, among other things, that if a suit should be com
menced in a state court by a citizen of the state against 
a citizen of another state, and that the matter in dispute 
exceeded the sum or value of $500, exclusive of costs, 
that the defendant, upon complying with certain other 
provisions of the act, might remove the case to the fed
eral court. A citizen of Kentucky brought a suit to the 
court of that state against a citizen of another state, and 
claimed, in his declaration, damages in the sum of $1,000.  
The state court denied the application of the defendant 
for an order removing it to the federal court, and the 
suit proceeded to judgment in the state court, where the 
plaintiff recovered $420. This judgment having been 
affirmed by the supreme court of Kentucky, the defend
ant carried the case to the supreme court of the United 
States, and that court, construing the judiciary act, held 
that the amount of damages claimed by the plaintiff in 
'is declaration was the sum or value of the matter in
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dispute; that it was the claim made by the plaintiff in 
his declaration which invested the defendant with a right 
to remove the case to the federal court, and that this 
claim of the plaintiff in his declaration was the only 
thing to which the federal court should look to deter
mine its jurisdiction; that is, to determine whether the 
case was removable. (Gordon v. Longest, 16 Pet. [U.  
S.], 97.) 

We think, in the case at bar, that the judgment ren
dered by the justice of the peace was appealable; that 
when the appeal was perfected the district court had 
jurisdiction of the action, and that it erred in dismissing 
the appeal, and its judgment is reversed.  

REVERSED AND REMANDED.  

GEORGE W. EGGLESTON, APPELLEE, V. JOHN D. SLUSHER 

ET AL., IMPLEADED WITH HANNAH BURCHAM, APPEL

LANT.  

FILED DECEMBER 16, 1896. No. 6927.  

1. Husband and Wife: OWNERSHIP OF PROPERTY. Under the common 
law, in force in this state prior to the taking effect of the Married 
Woman's Act, June 1, 1871, the wife's chattels became those of the 
husband and her choses in action became his when reduced to pos
session.  

2. : PROCEEDS OF INSURANCE POLICY: RIGHTS OF CRED

ITORS. Prior to 1871, a wife received moneys from the estates of 
her relatives, which she immediately delivered to her husband, 
who invested them in property in his own name. Certain of this 
property was insured against fire. It was destroyed by fire and he 
executed an assignment of the policy to his wife, ostensibly for the 
purpose of repaying her moneys so by him received. It was not 
shown that when the husband received the money there was any 
agreement between him and his wife for its repayment, or that it 
should be treated as a loan. In a contest between the wife and the 
husband's creditors, held, that the money became his under the 
law as it existed when it was received; that the subsequent assign
ment of the policy of insurance to the wife was without considera-
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tion, and that the equities of creditors who had also procured as
signments of the policy, or liens by garnishment proceedings upon 
its proceeds, were superior to those of the wife.  

APPEAL from the district court of Lancaster county.  
Heard below before STRODE, J. Afrinned.  

Stevens C Cochran, for appellant 

R. D. Stearns, F. A. Boehmer, and Ricketts & Wilson, 
contra.  

IRVINE, C.  

This was an action by Eggleston against John D.  
Slusher and others, the object of which was to have the 
proceeds of a certain policy of fire insurance, issued in 
favor of Henry Burcham, applied to the satisfaction of a 
judgment recovered by Eggleston against Burcham.  
There were several claimants of the fund, and the case 
can perhaps be best elucidated by stating, without recit
ing the numerous pleadings, the claims of the interested 
parties, together with a preliminary statement of certain 
facts not in dispute.  

Henry Burchain was, in 1891, the apparent or actual 
owner of a grain elevator, together with certain ma
chinery, grain therein, and other property connected 
therewith, on which he held a policy of insurance for 
$3,000. This property was destroyed by fire. After the 
loss Burcham's rights under the policy were assigned to 
the defendant Slusher to secure certain indebtedness 
from Burcham to Slusher. Slusher prosecuted an ac
tion against the insurance company, recovering a judg
ment, which was paid by the insurance company. After 
deducting attorneys' fees, together with another claim 
upon the fund, the validity of which is not disputed in the 
evidence, there remained in the hands of Slusher 

.. 1,950.35, upon which Slusher claims only a lien for $365; 
the remainder he is willing to pay to the party adjudged 
entitled thereto. Hannah Burcham, the wife of Henry
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Burcham, claims this fund, because she received from 
sources other than by gift from her husband certain 
moneys, which she immediately paid to her husband, 
under an agreement, as she claims, that he would repay 
the same, with six per cent interest. After the loss by 
fire he assigned to her the policy of insurance for the pur
pose of securing and paying to her said debt. This as
signment, if valid, antedated all other claims upon the 
fund, so far as they are evidenced by assignments of or 

garnishments upon the fund. The plaintiff, Eggleston, 
claims the fund by reason of an assignment thereof made 
to him after the loss, and subsequent to the assignment 
to Slusher. The principal contention, and, in fact, the 
only one argued in the briefs, is between Mrs. Burcham 
and Eggleston. Other parties claim liens upon the fund 
by virtue of garnishments issued after judgments ren
dered against Henry Burcham. The district court en
tered a decree finding generally in favor of the plaintiff, 
and then finding specially, among other things, that 
Henry Burcham and Hannah Burcham were married in 
1867, "and that by the year 1871 she had received from 
her father's estate about $2,600, which was, immediately 
upon its receipt, turned over to her husband, Henry 
Burcham; that all of said money has been used by said 
Henry Burcham, either in his business, conducted en
tirely in his own name ever since that date, or used in 
purchasing land, and that the title to said land has been 
taken in every instance in his own name, and remained 
in his name until disposed of by him; that no part of 
said $2,600 so turned over to said Henry Burcham iihas 
ever been repaid to her, except $1,000 paid by Jacob 
Roche in the spring of 1893." The court further found 
specially that by reason of Mrs. Burcham's permitting 
her husband to invest the money in his own name, and 
to hold out the property thereby acquired by him as his 
own for more than fifteen years, she had estopped herself 
from claiming it as against her husband's creditors. Ac
cordingly it was decreed that out of the fund in contro-

85VOL. 50] SEPTEMBER TERM, 1896.



Eggleston v. 81usher.  

versy, after paying the costs, the sum of $365 should be 
paid to Slusher, and that the plaintiff and other creditors 
should then be paid in accordance with their claims as 
against that of Mrs. Burcham. From this decree Mrs.  
Burcham appeals.  

The argument takes a wide range, covering, in a more 
or less specific manner, many of the problems which con
front the court whenever a married woman becomes in
volved in litigation with creditors of her husband. In 
order to determine the case it is not necessary to consider 
many of these arguments. It will be observed that Mrs.  
Burcham's claim rests on the ground that with money 
which she obtained by inheritance she made her husband 
a loan, that he used this money in business, and that the 
assignment of the policy was an act on his part intended 
to secure her a preference, and to repay the loan. It may 
be conceded, as many of our cases indicate, that the effect 
of our Married Woman's Act is to validate such transac
tions between husband and wife; that when they occur 
they are to be measured according to the rules of law 
which govern similar transactions between strangers; 
that while it is true that the relationship existing be
tween the parties shifts the burden of proof as to bona 
fides, and may raise other questions involving complica
tions, still, when such exceptional facts arising out of 
the married relation are eliminated, the fundamental 
rules of law are the same, and a husband has the same 
right to prefer his wife as any other creditor, good faith 
being the main consideration for the courts. In order, 
however, for a wife to claim the advantage of such a con
veyance, it is not sufficient for her to show that she has 
supplied her husband with money or property. The re
lationship of debtor and creditor must be established.  
The special findings in this case do not establish such a 
relationship. The finding merely is that "by the year 
1871 she had received from her father's estate about 
$2,600, which was, immediately upoi its receipt, turned 
over to her husband." The finding thus far is amply sus-

86 NEBRASKA REPORTS. [VOL. 50



SEPTEMBER TERM, 1896.

Eggleston v. Slusher.  

tained by the evidence; but it does not involve a finding 
that the "turning over" was by virtue of any conteinpora
neous agreement that it should be treated as a loan and 
repaid, with or without interest. There is a general find
ing for the plaintiff, and the evidence is not sufficient to 
conclusively show there was any such agreement. On 
the contrary, the almost irresistible inference is that the 
money was paid to the husband without any agreement, 
express or implied, and that there was no understanding 
in regard to its repayment until long afterwards, when 
the husband became involved in financial difficulties. It 
has been several times held that while such transactions 
between husband and wife, when conducted in good faith, 
will be sustained as against the creditors of the husband, 
there must, in order to support them, be shown that the 
transaction was a loan, and that there was an agreement 
to repay the money. (Wake v. Griffin, 9 Neb., 47; Hoag
land v. Wilson, 15 Neb., 320.) Furthermore, the finding, 
supported by the evidence, is that "by the year 1871" Mrs.  
Burcham had received the money, and immediately on its 
receipt turned it over to her husband. Our Married 
Woman's Act took effect June 1, 1871. (Session Laws, 
1871, p. 68.) Prior to the taking effect of that act the 
common law was in force, whereby the unity of husband 
and wife was recognized. Her chattels became his, and 
her choses in action became his when reduced to posses
sion. This finding, then, must be taken to establish the 
fact that before the Married Woman's Act took effect 
the husband had obtained possession of these funds, and 
they were therefore his in law before the rights of mar
ried women were acquired by the act referred to. With
out considering, therefore, the question of estoppel by rea
son of her-permitting her husband to invest her money 
in his own name, and the contention that the other claim
ants to the fund had extended credit on the faith of his 
apparent ownership, we conclude that it was not shown 
that under the law existing at the time of the advance
ment, or by the facts surrounding the advancement, of the
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money it was then intended or operated as a loan by the.  
wife to him. The assignment of the policy was, coise
quently, voluntary and without consideration. It fol
lows that she had no equity by virtue of the assignment 
superior to the rights of those acquiring liens upon the 
fund by virtue of debts owing from her husband. The 
decree of the district court is right and is 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. NORFOLK BEET-SUGAR 
COMPANY, V. EUGENE MOORE, AUDITOR OF PUBLIo 
ACCOUNTS.  

FILED DECEMBER 16, 1896. No. 8818.  

L Bounties: APPROPRIATIONS. Session Laws, 1895, chapter 1, provid
ing bounties for sugar manufactured in the state, carries no appro
priation for the payment of such bounties; and, there being no 
appropriation for that purpose elsewhere, the auditor has at pres
ent no authority to issue warrants in payment of such bounties.  

2. Legislative Appropriations: CONSTITUTIONAL LAW. Our constitu
tion requires a specific appropriation made by law to authorize 
the expenditure of public funds. In the absence of such an appro
priation the executive officers have no power to make such ex
penditures no matter how great may be the state's moral or legal 
obligation to pay.  

3. - : - . An appropriation, within the meaning of our consti
tution, is the setting apart by law of a certain sum from the public 
revenue for a specified purpose, so that the executive officers are 
authorized to expend that sum, and no more, for that purpose, and 
no other.  

4. - : - . An appropriation is not specific if it leaves the 
amount to be expended to be limited only by the extent of claims 
which may regularly be made upon it by the recipients, the 
amount of those claims being uncertain.  

5.- : - : TrME. Appropriations can only extend to the end of 
the next fiscal quarter succeeding the adjournment of the next 
regular session of the legislature. Therefore an act by its express 
terms enduring for a longer period cannot be construed as carry-
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ing an appropriation without making it void as In conflict with the 
constitution.  

6. Statutes: CONSTRUCTION. When certain language is used in a stat
ute, and language of similar import has previously been used in 
other acts, and has received a practical interpretation by the leg
islative and executive departments of the government, while such 
practical construction will not control the courts in construing 
the later act, it will generally be presumed that the language of 
the later act was adopted with a view to such practical construc
tion given the earlier act.  

ORIGINAL application for mandamus to compel the au
ditor of public accounts to issue a warrant in payment of 
relator's claim for bounty on beet-sugar, under chapter 
1, Session Laws of 1895. Writ denied.  

The facts are stated in the commissioner's opinion.  

Charles F. Manderson and W. S. Simnmers, for relator: 

Where a producer of sugar accepts the offer of a bounty 
from the state and complies with the statute, it would 
seem to be as much of a contract as it is possible for amy 
citizen to make with the government. All the elements 
of a contract are present,-the terms, the consideration, 
and the lawful object. (Calder v. Ben derson, 54 Fed. Rep., 
802.) 

A state cannot impair the obligation of contracts.  
(State of New Jersey v. Wilson, 7 Cranch [.U. S.], 164; Wood
ruff v. Trapnall, 10 How [U. S.], 190; Charles River Bridge 
v. Warren Bridge, 11 Pet. [U. S.], 549.) 

The statute makes an appropriation. The use of tech
nical words in a statute is not necessary in order to make 
an appropriation. It is sufficient if the legislative inten
tion appears. (Campbell v. Board of Commitssioners of State 
4odiers' and Railors' Monument, 115 Ind., 591; In re Appro

priations, 32 Pac. Rep. [Colo.], 272; Proll v. Diunn, 80 Cal., 
220; C(arr r.. State, 22 Am. St. Rep. [Ind.], 624; ReUynolds 
v. Taylor, 43 Ala., 420; Nichols v. Comptroller, 4 Stew. & 
P. [Ala.], 154; Thomw s v. Owens, 4 MId., 189; Greca v.  
Purnell, 12 Md., 329; 4tate v. Hickma~n, 10 Mont., 497;
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State v. Weston, 4 Neb., 216; People v. Brooks, 16 Cal., 11; 
Goodykoontz v. Acker, 19 Colo., 360; Ristine v. State, 20 
Ind., 329; State v. Hoffman, 35 0. St., 435; State v. Bur
dick, 33 Pac. Rep. [Wyo.], 125; Reynolds v. Taylor, 43 Ala., 
420; Pcople v. Miner, 46 Ill., 384; Iumbert v. Dunn, 84 
Cal., 57; State v. foore, 40 Neb., 854; Hartman v. Green
how, 102 U. S., 672; Poindexter v. Grec howc, 114 U. S., 270; 
State v. Oardozo, 28 Am. Rep. [S. Car.], 275.) 

A. S. Church ill, Attorney General, and George A. Day, 
Deputy Attorney Geveral, contra: 

The act does not appropriate, within the meaning of 
the constitution, any money for payment of a bounty.  
(State v. Babcock, 22 Neb., 33; State v. Moore, 36 Neb., 579; 
State v. Med berry, 7 0. St., 522; State v. Weston, 6 Neb., 17; 
State v. Liedtke, 9 Neb., 468; State v. Wallichs, 12 Neb., 407; 
State v. Kennon, 7 0. St., 546; State v. Babcock, 18 Neb., 
222; State v. Stover, 47 Kan., 119.) 

IRVINE, O.  

This is an original application for a writ of mandamus 
to compel the respondent, the auditor of public accounts, 
to draw a warrant in favor of the relator. The right to 
the warrant is claimed by virtue of "An act to provide 
for the encouragement of the inanfacture of sugar and 
chicory, and to provide a compensation therefor." (Ses
sion Laws, 1895, ch. 1.) By the first section of this act 
it is provided "that there shall be paid out of the state 
treasury to any person, firm, or corporation engaged in 
the manufacture of sugar in this state from beets, sor
ghum, or other sugar-yielding caues or plants grown in 
Nebl:raska, the sm of five-eighths of one cent per pound.  
upon each and every pound of sugar so manufactured 
un(er the conditions and restrictions of this act." This 
is'followed by a further provision whereby persons estab
lishing after the passage of the act additional factories 
shiall receive an additional bounty of three-eighths of one 
*cent per pound. Section 2 provides that no money shall
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be paid upon sugar not containing at least ninety per cent 
crystallized sugar, nor upon sugar produced from beets 
for which as much as $5 per ton shall not have been paid 
by the producer, nor upon sugar produced from beets 
raised by a manufacturer of sugar. Means of determin
ing these facts are then provided by the act. Following 
sections provide in the same manner for bounties upon 
chicory. Section 8 is as follows: "When any claim aris
ing under this act is filed, verified, and approved by the 
secretary of state as herein provided, he shall certify the 
same to the auditor of state, who shall draw a warrant 
upon the treasurer for the amount due thereon, payable to 
the party or parties to whom said sum or sums are due." 
By section 9 of the act it is provided that it shall be in 
force a period of three years. The pleadings establish that 
the relator has manufactured sugar and presented proof 
thereof entitling it to a bounty of $805. The auditor 
justifies his refusal to issue a warrant upon two grounds: 
First, that there is no lawful appropriation out of which 
such bounties may be paid; and second, that if there be 
such an appropriation, it is in excess of the power of the 
legislature to make such expenditures, appropriations 
for other purposes having exhausted the power. No ques
tion is raised as to the general validity of statutes pro
viding for bounties. Of the two questions presented, we 
find it necessary to consider only the first.  

It is conceded that the legislature has not, in any 
general appropriation act or in any way outside of the 
particular act already cited, made a provision for the 
payment of the bounty claimed. It is, however, con
tended that in the provisions quoted from the act of 1895 
there exists an appropriation wherewith to pay the 
bounty created. It is solely to this question that we 
direct our attention. It will be observed that the act, 
in brief, designates the amount of bounty to be paid for 
each pound of sugar manufactured, provides for the man
ner of ascertaining the amount of sugar manufactured, 
and directs the auditor, on production of proof of the
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amount, to draw his warrant upon the treasurer therefor.  
It does not limit in any way the total sum of money to 
be so expended, and by its terms the act is to endure for a 
period of three years. By section 19 of article 3 of the 
constitution it is provided that "each legislature shall 
make appropriations for the expenses of the government 
until the expiration of the first fiscal quarter after the 
adjournment of the next regular session, and all appro
priations shall end with such fiscal quarter." By sec
tion 3 of article 3 it is provided that the sessions of the 
legislature shall be biennial, except as otherwise pro
vided in the constitution. By section 22 of article 3 it 
is provided that "no money shall be drawn from the 
treasury except in pursuance of a specific appropriation 
made by law and on the presentation of a warrant issued 
by the auditor thereon, and no money shall be diverted 
from any appropriation made for any purpose, or taken 
from any fund whatever, either by joint or separate 
resolution." Do the provisions of the act under consid
eration constitute a "specific appropriation" for the pur
pose designated within the meaning of these constitu
tional provisions, and did the legislature so intend? The 
relator contends that, having accepted the provisions of 
the act by manufacturing the sugar for which it claims 
the bounty, its relations with the state are contractual, 
and that the state cannot refuse payment, because to so 
do would be to impair the obligations of its own contract.  
There is, however, a broad distinction between the moral, 
and even in one sense the legal, obligation of a state to 
make a paynent, and the diuty or the power of its officers 
to fulfill that obligation. Under constittutions such as 
ours an appropriation for the purpose is indispensable 
to authorize the state's executive officers to make a pay
ment, no matter how great the moral or the legal obliga
tion may be on the part of the state to make such pay
ment. The state being sovereign, while it may incur 
obligations, there is no method except those by itself 
establishled whereby such obligations may be enforced,
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and it is in general for the legislature by means of an 
appropriation to recognize an obligation of the state and 
permit its enforcement. As said in Ristine v. State, 20 
Ind., 328: "A promise by the government to pay money 
is not an appropriation. A duty on the part of the legis
lature to make an appropriation is not such. A promise 
to make an appropriation is not an appropriation. The 
pledge of the faith of the state is not an appropriation 
of money with which to redeem the pledge. Usage of 
paying money in the absence of an appropriation cannot 
make an appropriation for future payment." And, as 
said by the same court in Carr v. State, 127 Ind., 204, 
while clearly recognizing the obligations of a contract 
entered into by the state, "there is one essential and far
reaching difference between the contracts of citizens and 
those of sovereigns, not, indeed, as to the meaning and 
effect of the contract itself, but as to the capacity of the 
sovereign to defeat the enforcement of its contract. The 
one may defeat enforcement but the other cannot. This 
result flows from the established principle that a state 
cannot be sued. * * * Nor is this the only method 
ulnder such a constitution as ours by which a state may 
defeat the enforcement of its obligation, for the failure to 
make the necessary appropriation will effectually accom
plish that object. * * * The legislature has, there
fore, the ability to avoid payment of the obligations of 
the state by a failure or refusal to make the necessary 
appropriation, although that body cannot impair the ob
ligation of the contract. Creditors who accept the obli
gations of the state are bound to know that they cannot 
enforce their claims by an action against the state di
rectly nor by an action against its officers where no ap
propriation has been made as the constitution requires." 
Such citations might be indefinitely multiplied, but the 

distinction between the obligation of a state to fulfill its 
contracts and the power of its ministerial officers to ful
fill them in the absence of legislative authority is so 
marked and so well settled that we would not have gone
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to this length in pointing it out were it not for the promi
nence given in argument to the proposition that a con
tractual relation exists and that therefore it should be 
enforced in this proceeding. It may be conceded for the 
purposes of this case that the premises of the relator are 
sound. Still it does not follow that the writ should issue 
in the absence of a valid appropriation. The relator con
tends that the language of the act itself created such an 
appropriation, and cites authorities for the purpose of 
establishing that to constitute an appropriation the word 
"appropriation" or "appropriate" is not essential; that 
it is sufficient that an intention to make an appropriation 
is disclosed by the act. This also may be conceded with 
the qualification that it is the settled law of this state 
that there can be no implied appropriation. (State v.  
IVallichs, 15 Neb., 609.) By that we understand that an 
appropriation cannot be implied from the fact that the 
legislature has by law created an obligation to make a 
payment. In addition to this it must appear that it has 
provided for the payment by a constitutional appropria
tion; in other words, the appropriation must be express, 
although the expression may be in any language evidenc
ing the intent and need not be in any set form of words.  
Therefore, we cannot say, because the legislature did not 
in this act use the word "appropriate" that it does not 
carry an appropriation. To solve the question we must 
consider the meaning of the term "appropriation" as 
used in the constitution, and ascertain whether, in the 
law, the legislature has evidenced its intention to per
form the act designated by that term.  

The origin of legislative appropriations is so well 
known that it seems almost a work of supererogation to 
here allude to it. Legislative appropriations are the out
growth of the long struggle in England against royal 
prerogative. By degrees the power of the crown to ievv 
taxes was restrained and abolished, but it was found that, 
so long as the crown might at its own discretion disburse 
the revenue, the reservation to the people through parlia-
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ment of the power to raise revenues was not a complete 
safeguard. Efforts to control the crown in disbursement 
as well as in the collection of revenues culminated with 
the revolution in 1688, and since then the crown may only 
disburse moneys in pursuance of appropriations made by 
act of parliament. Three evils were at that time felt.  
In the first place, the use of the realm's revenue for pur
poses unlawful or distasteful to the people; secondly, the 
inability to control the crown in the amounts expended 
for particular objects; and thirdly, the disposition of the 
crown to avoid. encroachments upon its self-asserted pre
rogatives by dispensing for long periods with sessions of 
parliament. By requiring appropriations for limited pe
riods it was sought to remedy all three evils-the first 
two by making appropiiations specific in amount and 
object, and the third by making them for lin iited periods, 
so that frequent parliamentary sessions should be abso
lutely necessary. The first two objects have been the 
subjects of repeated comment. The third, in view of our 
constitutional provision for biennial legislative sessions, 
and limiting the duration of appropriations to the end 
of the quarter succeeding the following session, justifies 
us in quoting the following from 2 Hallam, Constitu
tional History, chapter 15, page 330: "The lords of the 
treasury, by a clause annually repeated in the appropria
tion act of every session, are forbidden, under severe 
penalties, to order by their warrant any moneys in the 
exchequer, so appropriated, from being issued for any 
other service, and the officers of the exchequer to obey 
any such warrant. This has given the house of commons 
so effectual a control over the executive power, or, more 
truly speaking, has rendered it so much a participator in 
that power, that no administration can possibly subsist 
without its concurrence; nor can the session of parlia
ment be intermitted for an entire year, without leaving 
both the naval and military force of the kingdom un
provided for." (See, also, Creasy on the Constitution, 
page 293.) When our governments, state and federal,
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came to be established, the requirement of legislative 
appropriations was adopted from England, along with 
many provisions having in view the preservation of the 
liberties of the people, and our own state constitution in 
the provisions quoted is somewhat more strict and more 
in accordance with the English practice than either the 
federal constitution or the constitution of most of the 
other states. Having in view the origin and history of 

sappropriitions as well as the generalexicographic mean
ing of the word, to "appropriate" is to set apart from the 
public revenue a certain sum of money for a specified ob
ject, in such manner that the executive officers of the 

government are authorized to use that money, and no 
more, for that object and for no other. This definition 
cannot be too strict as applied to our own constitution 
containing the requirement that the appropriations must 
be s ecific.) In Ristine v. State, 20 Ind., 328, "appropria
tion" is defined to be "an authority from the legislature 
given at the proper time and in legal form to the proper 
officers to apply sums of money out of that which may be 
in the treasury in a given year to specified objects or de
mands against the state." In Clayton c. Herry, 27 Ark., 
129, it is said that " 'appropriated by law' means the act 
of the legislature setting apart or assigning to a particu
lar use a certain sum of money to be used in the payment 
of debts or dues from the state to its creditors." In 
Hunbert v. Dunn, 84 Cal., 57, the court said: "Has the 
legislature fixed the amount of the claim and designated 
its payment out of a certain fund? These are the only 
things necessary to the validity of the appropriation." In 
McCautley r. Brooks, 16 Cal., 11, it is said, "to an appropria
tion within the meaning of the-constitution nothing more 
is requisite than a designation of the amount and the 
fund out of which it shall be paid." It will be observed 
that each of these definitions includes as one of its 
requisites certainty as to the amount appropriated. In 
Hir(itton c. Green, 45 Cal., 149, the court said: "By a spe
vific appropriation we understand an act by which a
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named sum of money has been set apart in the treasury 
and devoted to the payment of a particular claim or de
mand." This definition was quoted with approval by the 
supreme court of Nevada in State v. La Grave, 41 Pac. Rep.  
[Nev.], 1075. We are not without a judicial definition of 
the term in our own state. In State v. Wallichs, 12 Neb., 
407, the court said: "Specific appropriation means a par
iyular, a definite, a limited, a precise appropriation." 

T[his definition was approved in State v. Wallichs, 16 Neb., 
679.  

We might well rest the case here, holding that the act 
in question was not an appropriation because not falling 
within the definitions of that term as given by our own 
court, and reinforced by the courts of other states and 
by a consideration of the history of the subject; but the 
earnestness and ability with which the case has been 
presented by the relator, as well as the importance of 
the interests which it is claimed are affected by this 
decision, justify us in stating the results of the further 
investigation which we have made, with the aid of coun
sel in the case. In State v. Weston, 4 Neb., 216, it was 
held that no appropriation by the legislature was neces
sary in order to authorize the payment of salaries fixed 
by the constitution for officers created thereby. The 
reason was found in section 25 of the schedule, direct
ing the auditor to draw warrants for the payment of 
such salaries; and it was stated that this provision being 
contained in the constitution, it operated as a continuing 
appropriation for that purpose, and was not annulled 
by the requirement in the same instrument of biennial 
appropriations for other purposes. This case by no 
means conflicts with the conclusion we have indicated, 
because the constitution fixes the amount of the salary 
and the time of its payment. Shortly afterwards the 
court, in State v. Weston, 6 Neb., 16, held that the rule 
established in the former case applied only to officers 
whose offices were created by the constitution, and that 
for offices created by the legislature a specific appropria

11
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A- on was-required.' In re Groff, 21 Neb., 647, involved 
incidentally a question as to the validity of an appro
priation for the payment of the salaries of district judges.  
The appropriation bill included a single item for the 
salaries of district judges of $95,000. While it was inti
mated that under section 25 of the schedule of the con
stitution above referred to a judge might be entitled to 
the salary in the absence of a legislative appropriation, 
it was held that this appropriation was sufficient. But 
it will be observed that it was specific only in its gross 
amount and in its general object. It is hardly possible 
that the court would have considered an appropriation 
of "so much as may be necessary," without fixing any 
amount, as a valid appropriation were a legislative ap
propriation necessary. In State v. Babcock, 24 Neb., 787, 
the court considered an act to provide for the selling of 
unsold lots and lands belonging to the state, in the city 
of Lincoln, and appropriating the proceeds of such sale 
to the construction of the capitol. It was held that the 
lands having been sold under the provisions of that act, 
there was an appropriation of the amount realized for 
the purpose designated. It is true that at the time of the 
passage of this act the amount appropriated thereby 
was not in dollars ascertained. It was equivalent to the 
appropriation of the lands themselves, and was limited 
to the proceeds of those lands. The uncertainty in 
amount arose not in regard to demands of the claimant 
to the fund, but in regard to the amount of the fund 
itself. No discretion was vested in the executive officers 
as to the amount to be disbursed. There is here a broad 
distinction. By section 1, article 9, of the constitution 
the legislature is required to "provide such revenue as 
may be needful" by levying taxes, etc. It is essential 
that appropriations shall be limited in amount, in order 
that the legislature may know what revenue shall be 
needful, and provide therefor. But when the state has 
property in its possession there can be no objection to 
appropriating the proceeds of the sale of that property,
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because the value of the property itself limits the appro

priation, and no uncertainty arises in regard to the reve

nue. An appropriation may be specific, according to 

any of the definitions heretofore given, when its amount 

is to be ascertained in the future from the collection of 

the revenue. It cannot be specific when it is to be ascer

tained only by the requisitions which may be made by 
the recipients. The case of State v. Moore, 40 Neb., 854, 
much relied on by the relator, is in nowise in point. In 

that case there was a specific, limited, precise appropria

tion, in express terms, of a certain sum of money for a 

certain purpose, and the question was as to the authority 
of the legislature to appropriate money for that purpose; 
and further, as to whether the amount designated should 

control as against the amount justly required. The fact 

of the appropriation was not contested and was incon

testible. The foregoing cases comprise those which it is 

claimed give color to the relator's contention. We think 
none of them, in fact, tends in any way to support it. On 

the other hand, we might cite many cases illustrating 
how strictly the court has insisted upon express appro

priations, in conformity with the constitution, in order 

to justify an expenditure, among them State v. Vallichs, 
12 Neb., 407; State v. Wallichs, 15 Neb., 457; State v. Wal

lichs, 15 Neb., 609; State v. Wallichs, 16 Neb., 679. One 

case quite closely in point is State v. Babcock, 18 Neb., 221.  

In that case a statute was under consideration whereby 
it was provided that if any county treasurer shall have 

paid into the state treasury any greater sum of money 

than is legally and justly due, the auditor shall issue 

his warrant for the amount so overpaid, which shall be 

paid out of the fund or funds so overpaid on said war

rant. This act provided as specifically for what purpose 

the warrant should be drawn, and in whose favor, as 

the act we are considering. It contained as specific a 

direction to draw the warrant and it was at least as cer
tain in the amount appropriated; more so, we think, 
because it must be less than the amount actually received
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by the treasurer, while in this case, if we should hold 
the act to be an appropriation, it might appropriate 
in itself vastly more than the whole revenue of the state.  
3ut the court held that this was not an appropriation 
,and did not justify the drawing of a warrant. The act 
cannot be treated as an appropriation, therefore, because 
it is not certain and limited in its amount. It is con
tended that the circumstances render a limit impossible.  
If so, it might be an argument against the validity of 
any appropriations for such a purpose. It cannot be an 
argument in favor of the validity of this one. But the 
very fact that the number of pounds of sugar which 
might be manufactured under the provisions of the act 
cannot be ascertained in advance renders it the more 
,necessary for the legislature to fix a limit beyond which 
the expenditure for that purpose may not go. Otherwise 
it is impossible to provide a revenue with a view to the 
appropriations made.  

i is contended, in answer to the objection that appro
priations cannot extend beyond the end of the quarter 
following the adjournment of the next session of the leg
islature, that this may be treated as a valid appropriation 
for that period. But by section 9 of the act it is ex
pressly provided that it shall endure for three years, 
which would be beyond the constitutional limit. There
fore, the legislature could not have intended the act. to 
operate as an appropriation; or, if it so intended, it 
transgressed its powers, and, the period provided for be
ing an important element, this invalid portion of the act 
must be held to have operated as an inducement to its 
-passage, and therefore would, if construed as an appro
priation act, invalidate the whole measure.  

Some of the decisions of other states seem at first blush 
to conflict with some of the views herein expressed, but 
Tve think the conflict is more apparent than real. Thus, 
in many states there is no'provision by constitution limit
Ing the duration of appropriations. Accordingly it is, 
in such states, held that general acts of the legislature
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creating an obligation of the state and fixing the amount 
to be paid may operate as a continuing appropriation.  
As, for instance, in Colorado, In re Continuing Appropria
lions, 18 Colo., 192; in Alabama, Nichols v. Comptroller, 
4 Stew. & P. [Ala.], 154, and Reynolds v. Taylor, 43 Ala., 
420; in Wyoming, State v. Burdick, 33 Pac. Rep. [Wyo.], 
125. In this class fall all those cases which hold that a 
statute creating an office and fixing the salary consti
tutes a continuing appropriation for its payment. Again, 
it is held in some states that an appropriation may be
implied. In these states the constitution does not re

quire all appropriations to be "specific," and that doc
trine is contrary to the decisions of this court. So, too, 
in states having similar or somewhat similar provisions 
to our own, implied, indefinite, and continuing appropria
tions have been enforced on the ground that they were 
made by the territorial legislatures, and that the state 
constitutions were not retroactive in their effect. Such 
seems to be the doctrine in Montana and South Dakota.  
In Illinois an act of the legislature appropriated the 
proceeds of a certain tax to a particular purpose. It was 
held that this was sufficient, although the amount to be 
derived from such tax was then unknown. (People v.  
Miner, 46 Ill., 384. See, also, State v. Hipple, 64 N. W.  
Rep. [S. Dak.], 120.) The remarks made with reference 
to State v. Babcock, 24 Neb., 787, are applicable to this 
class of cases. But Kansas, under constitutional pro
visions like our own, holds otherwise. (Martin v. Francis, 
13 Kan., 220.) In no case, however, which we have been 
able to discover, under any constitutional provision has 
it been held that an appropriation is valid when it is un
certain in its amount, and that uncertainty arises with 
regard to the extent of the demands or claims which the 
recipients of the fund may present against it. On the 
other hand, in nearly all the cases cited, and in many 
more which might be cited, among them a long line of 
California cases, wavering in other respects, but always 
steadfast in this, certainty in amount is treated as an



State v. Moore.  

essential requisite of a valid appropriation. We are not 
without the aid of a construction placed on acts similar 
to this by the other departments of the government. We 
are aware that such construction is not conclusive, but 
when the legislature, in framing an act, resorts to lan
guage similar in its import to the language of other acts, 
which have received a practical construction by the ex
ecutive departments and by the legislature itself, it is 
fair to presume that the language was used in the later 
act with a view to the construction so given the earlier.  
In 1877 there was passed (Session Laws, 1877, p. 213) an 
act "to provide for the payment of bounties for the de
struction of wild animals in the state of Nebraska." This 
act provided, in brief, that any person killing wolves, 
wild cats, or coyotes within the state, and presenting the 
scalps thereof to the clerk of the county in which the 
same were killed, with other proof, should be entitled 
to a bounty of $1 for each of such animals so killed. It 
was provided that the county clerk should issue a cer
tificate to the person entitled, and that upon the same 
being filed with the auditor, "said auditor shall draw 
his warrant on the treasury of the state, against the gen
eral fund, for the amount of such certificate, in favor of 
the person named therein or his assignee." It has never 
been assumed that this act operated as a continuing or 
even a temporary appropriation of money wherewith to 
pay such bounties. Appropriations to fulfill the purpose 
of the act have since its passage been made in certain 
years, and in one year at least, to-wit, 1889 (Session Laws, 
1889, p. 611), the appropriation was made to cover not 
only future bounties, but outstanding claims, the pre
vious legislature having failed to make any appropria
tion. It is a matter of general knowledge that payments 
of such bounties have been made when express appro
priations existed, and not at other times. In 1875 (Ses
sion Laws, p. 156) an act was passed providing a bounty 
for the discoverer of a vein of coal, and providing, also, 
that warrants should be issued in payment thereof.
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Once, at least, an item for the payment of such bounties 
has been included in the general appropriation bill.  

We conclude that the provisions of the act in question 
do not make an appropriation. At most, they create an 
obligation and provide for the manner of its satisfaction 
when appropriation shall be made. It was not the in
tention of the legislature to make an appropriation by 
the act, and if it had been its intention so to do, such ap
propriation would be void for uncertainty in amount, and 
because it transgressed the constitutional limit of time.  

WRIT DENIED.
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1. Bank Checks: PRESENTMENT. A customer's bank check is not In
tended for circulation as a medium of exchange, and should be 
presented for payment with the dispatch consistent with the cir
cumstances of the case and the transaction of other commercial 
business. (First Nat. Bank of TVVmore v. Miller, 37 Neb., 500.) 

2. - : - : COLLECTION: NEGLIGENCE: AGENCY. A bank which 
undertakes the collection of a customer's check is guilty of negli
gence in sending it for payment direct to the drawee tink, pro
vid~d there is in the same town another bank in good standing.  

8. - : - : PAYMENT: NOTICE. A bank receiving for collection a 
custbmer's check is required to pay the same upon the receipt 
thereof during business hours, or to promptly give notice of its 
dishonor in order to charge the drawer and indorsers thereof.  

4. : ; : -. Held, from an examination of the 
(105)
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evidence, that prejudice to the defendant as drawer of the check 
which is the subject of controversy will be presumed from the 
failure to give notice of Its dishonor, there being to his credit 
therein sufficient funds for its payment, the drawee bank having 
In the meantime become insolvent.  

5. County Treasurers: BANK DEPOSITS: COLLATERAL ATTACK. The au
thority of a county treasurer to deposit for safe keeping in bank 
the funds entrusted to his care cannot be questioned in a strictly 
collateral proceeding.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Affirncd.  

The opinion contains a statement of the case.  

Hastings & McGintie, for plaintiff in error: 

Whether there was due diligence in presenting the 
check for payment was a question for the jury. (Johnson 
v. Missouri P. R. Co., 18 Neb., 690; Atchison & N. R. Co. v.  
Bailey, 11 Neb., 332; Sioux City & P. R. Co. v. Stout, 17 
Wall. [U. S.], 657; Detroit & 1. R. Co. v. Van Stein burg, 17 
Mich., 99; Fox v. Spring Lake Iron Co., 50 N. W. Rep.  
[Mich.], 872; Jucker v. Chicago & N. W. R. Co., 8 N. W.  
Rep. [Wis.], 862; Dailey v. Linnehan, 40 N. W. Rep.  
[Minn.], 250; Park v. O'Brien, 23 Conn., 338; Paine v.  
Kohl, 14 Neb., 580.) 

Plaintiff was entitled to recover the amount claimed 
in the petition. (Frieberg v. Cody, 20 N. W. Rep. [Mich.], 
813; Nebraska Nat. Bank v. Logan, 29 Neb., 278.) 
. A county treasurer can only pay county obligations in 
cash. (Cedar County v. Jenal, 14 Neb., 254; Compiled 
Statutes, ch. 18, sees. 91, 92; State v. Keim, 8 Neb., 67; 
First Nat. Bank v. Gandy, 11 Neb., 431.) 

F. I. Foss and W. R. Matson, contra: 

Plaintiff was bound to present the check within a rea
sonable time. (Woodruff v. Plant, 41 Conn., 344; 3 Ran
dolph, Commercial Paper, sec. 1103; Chitty, Bills, 333, 
435; Smith v. Janes, 20 Wend. [N. Y.], 192; First Nat.  
Bank of Wyrore v. Miller, 37 Neb., 500.)
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The Aurora bank was responsible for the negligence 
of its agent, the drawee, Bank of Western. (Morse, 
Banks & Banking, secs. 236, 271; National Bank of Paw
nee v. Sprague, 34 Neb., 318; Merchants Nat. Bank v. Good
man, 109 Pa. St., 422; Drovers' Nat. Bank v. Anglo-American 
Packing & Provision Co., 117 Ill., 100; Titus v. Mechanics 
Bank, 6 Vroom [N. J.], 588; Whitney v. Esson, 99 Mass., 
308; Briggs v. Central Nat. Bank, 89 N. Y., 182; Charlotte 
Iron Works v. American Exchange Bank, 34 Hun [N. Y.], 26; 
Hyde v. First Nat. Bank, 7 Biss. [U. S.], 156; Aitna Ins. Co.  
v. Alton City Bank, 25 Ill., 243; Stacy v. Dane County Bank, 
12 Wis., 629; Fabens v. Mercantile Bank, 23 Pick. [Mass.], 
330; Strong v. King, 35 Ill., 11.) 

POST, C. J.  

This was an action by the Western Wheeled Scraper 

Company, hereafter called the plaintiff, against F. J.  
Sadilek, hereafter called the defendant, in the district 

court for Saline county. A trial was had of the issues 

joined by the pleadings, resulting in a verdict for the de

fendant in accordance with the peremptory direction of 

the court. A motion for a new trial having been over
ruled and judgment entered upon the verdict so rendered, 

the cause has been removed into this court for review 

upon allegations of error by the plaintiff company.  
Among the facts established by the pleadings and 

proofs, and as to which there is no dispute, are the follow

ing, viz.: On the 15th day of June, 1891, a county warrant 

was in due form issued to the plaintiff for $330, being the 

amount of a claim previously allowed and payable out of 

the road fund of Saline county. On the 10th day of Au

gust, 1891, the plaintiff company, whose place of business 

was in the city of Aurora and state of Illinois, addressed 
to John N. Van Duyn, county clerk of said county, the 

following communication: 

"John N. Van Duyn, County Clerk, Wilber, NCb.-DEAR 

SIR: Our Mr. Arnett informed us some time ago that 

your county had allowed our claim for $330. * * *
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If the warrant has been issued, we hereby authorize you 
to receipt for warrant. If there is money on hand to pay 
the warrant, kindly send us draft for the ain't. If not 
prepared to pay, please have warrant presented and reg
istered so that it will be paid in its turn. We enclose 
bill herewith. Yours truly, 

"WESTERN WHEELED SCRAPER CO." 

On August 12, 1891, said warrant was by Mr. Van 
Duyn, as agent for the plaintiff company, presented for 
payment to the defendant as county treasurer and in
dorsed "Not paid for want of funds," and afterward on 
the same day the defendant, as county treasurer, drew his 
check to the order of plaintiff for the sum of $330, upon 
the Bank of Western, situated at the village of Western, 
in said county, and in which he, as such county treasurer, 
had then ample funds. Mr. Van Duyn, to whom said 
check was delivered, on the day of its date, forwarded the 
same to the plaintiff, who received it through the mail at 
Aurora on the 14th day of August. On the succeeding 
day, to-wit, August 15, the check in question was by the 
plaintiff deposited in the Second National Bank of Au
rora, by which it was on the same day forwarded for col
lection and returned to the Bank of Western. Said check 
was on the 17th day of August received by the Bank of 
Western and has not been paid, although said bank con
tinued open for the transaction of business until August 
19, on which day it was closed by order of the state bank
ing board, and is now insolvent. The village of West
ern is situated about twenty miles distant from Wilber, 
the defendant's home, and about five hundred miles from 
the city of Aurora. It has railroad and telegraph con
nection with both places named, and there was at the 
date in question another bank thereat in good standing.  
In addition to the foregoing, it is shown that the time 
required for the transmission of letters by mail between 
Aurora and Western does not exceed twenty-four hours, 
from which the inference necessarily arises that the 
check forwarded by the Aurora bank on the 15th was
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received by the Bank of Western during business hours 
on the 17th.  

Is the defendant in this action answerable for the loss 
resulting from the failure of the last named bank? We 
think not. There is eminent authority for the propo
sition that a bank which undertakes the collection of a 
customer's check is guilty of inexcusable negligence in 
sending it direct to the drawee bank instead of through 
the agency of a third person, provided loss ensue through 
the failure of such drawee. (Merchants Nat. Bank v. Good
man, 109 Pa. St., 422; Drovers Nat. Bank v. Anglo-American 
Packing & Prorision Co., 117 Ill., 100; Anderson v. Rodgers, 
53 Kan., 542; First Nat. Bank of Corsicana v. City Nat.  
Bank of Dallas, 34 S. W. Rep. [Tex.], 459; German, Nat.  
Bank v. Burns, 12 Colo., 539; First Nat. Bank of Evansville 
v. Fourth Nat. Bank of Louisville, 6 C. C. A., 183; 1 Daniel, 
Negotiable Instruments, sec. 328a.) The principle rec
ognized in the foregoing authorities is that no party, 
whether a corporation, firm, or individual, can, in con
templation of law, be deemed a suitable agent to enforce 
in behalf of another a claim against itself. But inde
pendent of the rule there stated, the defendant was dis
charged in consequence of the negligence of plaintiff's 
chosen agent, the Bank of Western. A customer's check 
is, in the first place, not designed for circulation as a 
medium of exchange, and should be presented for pay
ment with the dispatch and diligence consistent with the 
circumstances of the case and the transaction of other 
commercial business. (First Nat. Bank of Wymore v. Miller, 
37 Neb., 500.) In the second place, it was the duty of 
the drawee bank to promptly pay the check upon re
ceipt thereof for collection, or to give notice of its dis
honor, in order to charge the drawer and indorsers.  
(Wood River Bank v. First Nat. Bank of Onaha, 36 Neb., 
744.) Time may be necessary, it is true, for the drawee 
bank to examine its books in order to ascertain the con
dition of the drawer's account, but in the absence of evi
dence to the contrary it will be presumed that the officers
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of the bank were aware of the fact conclusively estab
lished by the record, viz., that the defendant had therein 
to his credit at all times from the 12th to the 19th of 
August, inclusive of both dates, ample funds for the 
payment of the amount called for. The check was, there
fore, as held in Wood River Bank v. First Nat. Bank of 
Omaha,-supra, dishonored on the 17th, and the defendant, 
as drawer, was entitled to notice by the first regular 
mail, on the 18th. (3 Kent, Commentaries, 105; 1 Daniel, 
Negotiable Instruments, sec. 1039, and cases cited.) It 
is no answer to say that the defendant is not prejudiced 
by the neglect to give notice, since he might, had he been 
promptly advised of the non-payment of his check, by 
means of legal process have anticipated the impounding 
of the bank by the state, and for the further reason that 
it is an implied condition of the contract of the drawer 
or indorser that he shall be promptly notified of the non
payment or non-acceptance of the bill.  

Counsel for the plaintiff indulge in some criticism upon 
the action of the defendant on account of the deposit in 
bank of the county funds, and the payment of the war
rant after having been indorsed "Not paid for want of 
funds." To the first criticism a sufficient answer is that 
neither the validity nor propriety of the defendant's ac
tion in depositing the funds entrusted to his care can be 
questioned in this collateral proceeding. The other cir

cumstance which is made the subject of criticism, al
though not material to the issues, is explained by the 
fact that the road fund, against which plaintiff's account 

was chargeable, was overdrawn at the date of the war
rant, and that said warrant was, with plaintiff's knowl
edge and consent, paid by the defendant out of other 

funds belonging to the county. There is no error in the 
record and the judgment is

AFFIRMED.
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EDWARD G. RYLEY, APPELLEE, V. JACOB SANDEAN 

APPELLANT.  

FILED JANUARY 7, 1897. No. 6991.  

Alley: NOTICE OF EXISTENCE: CONFLICTING EVIDENCE. The evidence 
in this case, although conflicting, held sufficient to sustain the de
cree appealed from.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Affirmed.  

George A. Magney, for appellant.  

C. A. Baldwin, contra.  

POST, C. J.  

This is an appeal from the decree of the district court 
for Douglas county, the question at issue being the exist
ence of an alleged alley in block 14, Walnut Hill Addi
tion to the city of Omaha. Among the facts disclosed by 
the pleadings and proofs are the following: Some time 
during the year 1885 the plainriff Ryley, Edholm, the de
fendant's grantor, and one Hunt, being the owners of a 
tract or parcel of land situated in the northeast corner of 
said block, agreed to so divide the same as to make three 
residence lots fifty feet in width, fronting on Lowe avenue 
on the east, by two hundred and fifty feet in length.  
Pursuant to such agreement said property was subdi
vided and subsequently improved by the several owners.  
The corner lot adjoining La Fayette avenue on the north 
was allotted to Edholm, the south lot, adjoining an alley 
extending east and west through said block, was assigned 
to Hunt, and th, inside or middle lot to the plaintiff. Af
terwards said parties, being desirous of access to their 
property by means of an alley on the west side thereof, 
executed the following agreement: 

"O-MXHA, NEB., - , 1885.  
"This agreement, entered into between the under-
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signed, their heirs, executors, administrators, and as

signs, witnesseth: That whereas P. L. Edholm, Charles 

G. Hunt, and E. G. Ryley having negotiated with and 
purchased from the Walnut Hill Building Association, an 

association legally and lawfully incorporated in the city 
of Omaha and state of Nebraska, three lots, to-wit, lots 
2, 3, and 4, in block 14, said Walnut Hill, and the afore
said Edholm, Hunt, and Ryley, being in lawful and peace
able possession of said real estate, do hereby covenant 
and dedicate the one to the other, ten feet of lot 4, in 
block 14, to be used by them and their successors as a 
private alley.  

"In witness whereof, we have hereunto set our hands 
and seals this 8th day of July, 1886.  

"CILRLES G. HUNT.  

"P. L. EDHOLM.  

"ED G. RYLEY." 

The foregoing instrument appears to have been ac
knowledged in due forim on the 8th day of July, 1886, and 
filed for record on the 18th day of April, 1891. It should 

be observed in this conpection that the description 

therein employed has reference to the original subdi

vision of the property in question. It is alleged by the 

plaintiff that upon the execution of the agreement above 

set out there was a. dedication in fact by each party of 

a strip of ground ten feet in width to the purpose therein 

contemplated; and the evidence in the bill of exceptions 

tends strongly to prove that stables and fences were 

constructed by said parties on the east line of the alley so 
laid out. That the evidence establishes a sufficient dedi

cation as against Edholm and Hunt is a proposition not 

controverted on this appeal. It is, however, asserted by 

the defendant that he acquired title by purchase from 

Edholm, without notice, actual or constructive, of the 

plaintiff's claim in the premises. The deed through 

wih defendant claims iitle bears date of March 9, 1887, 
and was filed for record March 19, 1887, or more than 

four years previous to the filing for record of the agree-
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ment -aforesaid. There is, accordingly, no foundation 

for the contention that the defendant had constructive 

notice of the plaintiff's rights. The evidence bearing 

upon the question of actual notice is conflicting, al

though, in our judgment, ample to sustain the finding 

adverse to the defendant, and the decree perpetually en

joining him from obstructing said alley or interfering 

with the plaintiff's use or enjoyment thereof will be af

firmed.  
DECREE AFFIRMED.  

FLOYD HARSHMAN V. WILLIAM A. ROSE.  

FILED JANUARY 7,1897. No. 6973.  

1. Assault and Battery: DAMAGES: PLEADING. It is, in a civil action 
for assault and battery, unnecessary to specially allege such dam
ages as are the necessary and usual consequence of the act com
plained of.  

2. - : - A petition charging the defendant with un
lawfully beating and wounding the plaintiff on the head with a 
pitchfork whereby he, plaintiff, "was wounded and is, and for a 
long time will be, sick, and has suffered, and will suffer, great 
bodily pain and discomfort," states a cause of action for such 
physical and mental suffering as is the natural and proximate re
sult of the wrong so alleged. (American Water-Works Co. v. Dough
erty, 37 Neb., 373.) 

3. - : JUSTIFICATION. One who has commanded an intruder to 
leave his premises is authorized to use such means as may be 
reasonably necessary to enforce his command. But if in so doing 
he exceed the bounds of reasonable force he will be guilty of an 
assault.  

4. - : - : VERDICT FOR PLAINTIFF: EVIDENCE. Evidence ex

amined, and held to sustain the judgment of the district court.  

ERROR from the district court of Cass county. Tried 

below before CHAPMAN, J. Affirmed.  

Wooley & Gibson, for plaintiff in error.  

A. N. Sullivan and J. E. Douglas, contra.  
12
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POST, C. J.  

Rose, the defendant in error, recovered judgment 
against the plaintiff in error, Harsiman, in the district 
court for Cass county on account of an alleged assault 
and battery. In the proceeding by means of which said 
jud-gment is presented to this court for review especial 
prominence is given to those assignments which chal
lenge the sufficiency of the petition below as a basis for 
the recoverY of other than the special damage therein 
alleged, to-wit, $8 expended for medical attendance in 
consequence of the assault charged. The petition as
sailed, which is very brief, is here set out, omitting cap
tion and formal parts: "On the 3d day of August, 1891, 
in Cass county, and state of Nebraska, he, the defendant, 
unlawfully made an assault upon the plaintiff and limh, 
the said plaintiff, did then and there beat, wound, and 
ill treat by striking plaintiff several blows on the head 
with a pitchfork; that plaintiff thereby was wounded 
and is, and for a long time will be, sick, and has suffered 
and still suffers great bodily pain and discomfort fronm 
said wounds; that plaintiff was disabled thereby from 
attending to his business for more than two weeks there
after; that in the treatment and necessary care of said 
wound he has been compelled to pay for physician's serv
ices the sum of $8; that lie has been injured in the 
premises in the sum of $1,000." It is in an action for 
assault and battery necessary to specially allege such 
damages only as the law does not presume to be the 
necessary or usual consequence of the act complained of.  
(2 Greenleaf, Evidence, see. 89; 1 Chitty,-Pleading, p.  
428; 1 Kinkead, Code Pleading, see. 221; 2 Ency. of Pl.  
& Pr., 862.) Tested by the rule thus stated, the plaintiff 
below was entitled to recover for such physical and men
tal suffering as was the natural and proximate result of 
the wrong complained of, and was not restricted to the 
damage alleged. (American Water-Works Co. v. Dougherty, 
37 Neb., 373.)
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The only other assig-Iitent requiring notice is that 
which relates to the fifth instnetion given on the court's 

own motion. It is argue-d that certain expressions 

therein employed are unwarranted by the evidence, and 
also misleading, because intimating to the jury that the 

plaintiff below was lawfully upon the premises of the 
defendant where, it is alleged, the assault was con

mitted. Bt the instruction, if erroneous, is error with

out prejudice, even assuming the plaintiff to have been a 

trespasser at the time of the assault. The defendant's 
version of the affair appears from a single question and 

answer, viz.: "Q. What then occurred? A. I was at 

work on my place and Ie (plaintiff) came and asked me 

for the scraper. I told him that I had no scraper for 

him and told hinm to get off my place. I cannot relate all 

the words that passed between us. Anyway I ordered 

him to get off my place and lie said that he did not have 
to. He was on the north side of the stack and as lie said 

that, I jumped over the stack and run to where lie was 

and struck him over the head with my fork. His horse 

then turned and I hit hini over the back." One who has 

commanded an intruder to leave his premises is au

thorized to use such means as may be reasonably neces

sary to enforce his commands. fe must not, however, 

in so doing exceed the bounds of reasonable force, else he 

will be guilty of an assault. (Everton r. E8gate, 24 Neb., 

235; 2 Nliarton, Criminal Law [10th ed.], sec. 624; 2 Am.  
& Eng. Ency. of Law [2d ed.], p. 984.) We do not hesitate 

to assert as a proposition based upon the defendant's own 

testimony that the striking of the plaintiff on the head 
with a pitchfork upon the simple refusal of the latter to 
leave his, defendant's, premises, was an act of violence 

wholly unwarranted by the circumstances of the case.  

It follows from this view of the record that the question 

whether the plaintiff was a trespasser at the time of the 

injury charged is foreign to the real issue presented.

JUDGMENT AFFIRA1ED.



Chappell v. Smith.  

JAMES CHAPPELL, APPELLANT, V. WILLIAM H. SMITH ET 

AL., IMPLEADED WITH MICHIGAN SAVINGS & LOAN 

AssoCIATION, APPELLEE.  

FILED JANUARY 7, 1897. No. 7463 

Stipulation as to Effect of Appeal: INTEREST: JUDGMENT. Held, From 
an examination of the record, that the decree complained of is 
warranted by the judgment of this court on a former appeal and 
agreement of parties made pending such appeal.  

APPEAL from the district court of Sheridan county.  
Heard below before BARTOW, J. Affirmed.  

Allen G. Fisher, for appellant.  

Albert W. Crites, contra.  

POST, C. J.  

This is an appeal by the plaintiff from so much of a 
decree of the district court for Sheridan county as al
lows interest upon the amount due the Michigan Savings 
& Loan Association, pending an appeal by the latter from 
the original decree of foreclosure. The proceeding as 
instituted by the plaintiff was to enforce a mechanic's 
lien for labor and material furnished in the erection of 
a certain building in the village of Hay Springs, in said 
county. A decree was in due time entered, by which the 
equities of the plaintiff and the several defendants were 
determined and from which the Michigan Savings & 
Loan Association prosecuted an appeal to this court.  

The appeal thus taken resulted in an order so modifying 
the decree below as to give the mortgage of the appellant 
priority over the lien of the plaintiff, and remanding the 

cause with direction to determine the equities of the par
ties affected, in accordance with the opinion therein filed.  

(See Chappell v. Smith, 40 Neb., 579.) The district court, 
as we infer from the briefs of counsel, upon the entry of

NEBRASKA REPORTS.116 [VOL. 50



Chappell v. Smith.  

a second decree awarded interest in favor of the appellee 
association upon its mortgage debt, from the date of the 
original finding, to which the plaintiff excepted, and 
which, as already intimated, is the ground of complaint 
on this appeal. By agreement of parties the property 
which was the subject of controversy was sold pending 
the former appeal and the sale thereof confirmed as 
per stipulation, without prejudice to the rights of the 

appellant therein named, the proceeds of such sale, 
amounting to $1,500, being returned into court for distri
bution in accordance with the final decree in the cause.  

It is argued that the second decree is erroneous (1) be

cause the property in question was purchased by the 

savings and loan association through its trustee, John B.  

Corliss; (2) because said association having acquired title 

to the property, by means of its supersedeas undertaking, 
prevented enforcement of other liens thereon during the 
pendency of its appeal. It is not, according to our under

standing of the record, necessary to pursue the subject 

by inquiring what would have been the equities of the 

parties in the absence of the stipulation to which refer

ence has been made. It is sufficient for the purpose of 

the case actually presented that the parties in interest 

expressly stipulated for the sale of the property and 

confirmation thereof, notwithstanding the supersedeas 

undertaking of the defendant association; that such sale 

should be without prejudice to the rights of any party 

to appeal from the original decree; and that any party 

to such decree might purchase the property and receive 

a deed therefor. It was by said agreement further re

cited that the intention thereof was "to substitute the 

proceeds of such sale for the property affected by the 

decree and to hold said proceeds in court until the pri

orities of the parties and their rights thereto respectively 

may be finally determined." The necessary inference 

from the recotd is that the defendant association, as 

purchaser of the mortgaged property, advanced the full 

consideration therefor in cash, and that as such pur-
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chaser its relation to the plaintiff and its co-defendants 
is that of a stranger to the decre(e. The rights of the 
parties were, according to their agreement, unaffected by 
1 he sale of the property pending the appeal, and it is not 
apparent to us in what manner the plaintiff as the holder 
of a subordinate lien can be prejudiced by a finding and 
decree in favor of the defendant association for the 
amount admitted to be due by the terms of its mortgage.  
Nor is the fact that the plaintiff was prevented from 
enforcing its lien pending the appeal to this court at all 
material, since the liability of the defendant association 
therefor as the appellant is measured by the terms of the 
supersedeas undertaking given by it.  

DECREE AFFIRMED.  

ASiHLAND LAND & LIVE SrocK COMPANY V. ELEVEN 

WOODFORD.  

FILED JANUARY 7, 1897. No. 6933.  

Trial: COUNTER-CLAll: PLEADING. Where, to a counter-claim well 
pleaded, the plaintiff interposes no reply, a verdict in his favor in 
excess of the amount claimed in his petition, less the amount of 
such counter-claim, should be set aside as unsupported by the 
pleading.  

ERROR from the district court of Saunders county.  
Tried below before BATES, J. Reversed.  

Simpson & Sornborger, for plaintiff in error.  

0. c. Ta(irpiiiy, conta.  

POST, C. J.  

The defendant in error, Woodford, as plaintiff in the 
district court for Saunders county, alleged as his cause
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of action against the Ashland Land & Live Stock Com

pany, plaintiff in error herein, a lease for one hundred 

acres of land in said county during the year 1891. It 

was provided by said lease, a copy of which is set out in 

the petition below, that the proceeds of the grain and 

hay grown upon said premises to the amount of $250 

should be anld remain the property of the less7or, and that 

the crops in excess of the rents so reserved should be

long to the lessee, who was to have the use and occupancy 

of the building situated upon the premises during the 

term of the lease. It was further alleged as a cause of 

action that tle defendant company, during the existence 

of said lease, without the plaintitl's consent, entered 

said prenises and carried away and converted to its own 

use corn grown thereon of the value of $40.50; that the 

defendant negligently permitted its cattle to trespass 

upon said. premises during the said term and injure the 

crops growing thereon, to the plaintiff's daiage in the 

sum of $50; that the defendant was indebted to the 

plaintiff for four tons of hay grown upon said premises 

of the agreed value of $12; and that the plaintiff was 

indebted to the defendant in the sun of $1.50 on account 

of board furnished the servants of the latter in the year 

1891. Accompanying the petition was a prayer for judg

ment in the amount of the several items above enumer

ated, to-wit, $104. The answer admitted the execution 

of the lease set out and denied the other material allega

tions of the petition. There was also a counter-claim, in 

which the account between the parties was thus stated: 

"ELEVEN WOODFORD, 
"TO THE ASHLAND LAND & Livr STOCK CO.  

Dr.  

To interest in crop for 1891, as per agreement..$250 00 

To money advanced per check................. 14 00 

$264 00
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Cr.  
By 214 bushels corn................. $55 90 
By 51 tons hay...................... 158 25 
By error in number of acres described in 

lease ............................. 9 50 
$218 65 

"Balance, for which judgment was de
manded ............................ $45 35" 

To the counter-claim so made there was no reply; 
hence the statement of the account therein must be taken 
as true. If we add to the sum with which the plaintiff 
is there credited the full amount claimed in his petition, 
to-wit, $104, we find he was entitled to a credit of $322.65 
and that he was chargeable with the sum of $264. He 
was, in other words, according to the most favorable con
struction of the pleadings, entitled to judgment in the 
sum of $58.65 only, whereas a verdict was returned in 
his favor for the full amount claimed, upon which judg
ment was subsequently entered over the objection of the 
defendant company.  

The foregoing statement renders unnecessary an ex
amination of the other assignments, particularly in view 
of the fact that they present questions of practice only 
and it is not apparent that the determination thereof 
would materially assist the district court in a second 
trial of the cause. The judgment complained of being 
unsupported by the pleadings, the cause is reversed and 
remanded for further proceedings in the district court.

REVERSED.
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HARRISON H. BLODGETT V. STATE OF NEBRASKA.  

FILED JANUARY 7, 1897. No. 8465.  

L Indictment and Information: OBJECTIONs. A motion or objection 
directed to an indictment or information as a whole will be over
ruled unless applicable to each count thereof.  

2. -: DUPLICITY: ATTORNEYS: MALPRACTICE: CONTEMPT. A charge
of malpractice against an attorney and counselor at law may be 
joined with a prosecution for a contempt of court where both 
charges involve a single transaction.  

3. Contempt: FINDING: REVIEw. A finding without a judgment in a 
summary prosecution for contempt of court will not be reviewed 
by means of proceedings in error.  

4. Indictment and Information: TEST Or SUFFICIENCY. The test by 
which to determine the sufficiency of an indictment is whether 
enough remains after rejecting all unnecessary averments thereof 
to satisfy the requirements of the statute.  

5. - : REMEDY OF ACCUSED. The remedy of the accused in an in
dictment or information is by plea and not by motion to strike un
necessary and immaterial allegations.  

ERROR to the district court for Lancaster county.  
Tried below before HALL, HOLMES, and CORNISH, JJ.  
Modified.  

James E. Philpott, for plaintiff in error.  

A. S. Churchill, Attorney General, George A. Day, Deputy 
Attorney General, and W. H. Woodward, County Attorney, 
for the state.  

POST, C. J.  

The plaintiff in error was prosecuted in the district 
court for Lancaster county by means of an information 
presented by the county attorney, in which he is by the 
first count charged with a constructive contempt of court, 
in the willful attempt to hinder the due administration 
of justice in a proceeding pending before said court, and 
by a second count thereof with malfeasance as an at-

VOL. 50] JANUARY TERM, 1897. 121



122 NEIHASKA REPORTS. [VOL. 50 

Blodgett v. State.  

lorney and counselor at law under the provisions of sec
tion (, chapter 7, Compiled Statutes, entitled "Attorneys." 
The allegations of the first count which are deemed ma
terial to the present inquiry are, in substance, as follows: 
The plaintiff in error, on the 24th day of October, 1895, 
being the defendant in an action then pending and on 
tir:al in said court, in which the Lincoln Savings Bank 
was plaintiff, willfully conspired with one Wenzel to 
corrupt certain jurors previously impaneled and sworn 
to try the issues in said o use; that pursuant to such con

spiracy, and with the knowledge and procinrement of the 
plaintiff in error, said Weiizel approached one of the 
jrrors so engaged in the trial of said cause and with 
rnom v furnished for such purpose by the plaintiff in 
error treatedi said juror to intoxicating liquors, and at 
said time requested him, the said juror, to "stand for 
Blodgett," meaning thereby that said juror should in 
said cause endeavor to secure a verdict favorable to the 
plaintiff in error. The second count differs from the first 
in one respect, viz.: the plaintiff in error is therein de
scribed as an attorney and counselor at law, engaged in 
the practice of his profession in the courts of this state, 
and it is charged that the acts above eniumerated were 
done by him as such attorney and counselor at law, with 
intent, corruptly, to influence and deceive the district 
court in the disposition of the cause above mentioned.  
Upon the filing of said information the plaintiff in error, 
who had in the meantime been arrested in obedience to a 
capias issued by order of court, was, on his own request, 
allowed time within which to plead thereto. He subse
quently interposed motions to strike portions of each 

count, and to quash each count of the information, on the 
ground of misjoinder, which motions were in turn over
ruled, as were also demurrers to the several counts. le 
thereupon filed an answer denying seriatine the material 
allegations of the information, and demanding that he 
be discharged and the proceeding against him dismissed, 
which motion was likewise overruled. Having refused
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to plead further, a plea of not guilty was entered by order 
of court, which was followed by a hearing and general 
finding of guilty as to each count of the information, 
upon which judgment was entered disbarring the accused 
from practice as an attorney and counselor before the 
district court for the third judicial district, and commit
ting him to the custody of the sheriff until payment of 
the cost of prosecution, taxed at . .  

In this proceeding to review the judgment thus ren
dered we will, for convenience, first notice the assign
ments which present the refusal to dismiss the informa
tion upon the filing of the answer to which reference has 
been made. It has been held that in all prosecutions for 
contempt arising out of proceedings in common law 
actions, or which are cognizable by courts of law as dis
tinguished from courts of equity, the answer of the ac
cused unequivocally denying the alleged contemptuous 
act, unless committed in facia curia', is conclusive in his 
favor. (4 Ency. of Pl. & Pr., p. 795, and cases cited.) 
But the applicability of that rule to our practice is a 
question not presented by this record, since the motion 
was directed to the information as a whole and not 
merely to the charge of contempt. The argument of the 
plaintiff in error, so far as it relates to this branch of the 
case, appears to rest upon the assumption that a proceed
ing for the disbarment of an attorney is in effect a 
prosecution for contempt of court, and governed by the 
rules of practice incident thereto. The fact that a con
tempt may and in practice frequently has been held to 
be sufficient ground for disbarment has no doubt led to 
some confusion upon the subject, although the source of 
jurisdiction in the two classes of cases, as well as the end 
to be subserved by the respective proceedings, is essen
tially different. A contempt by a licensed attorney may, 
and indeed frequently does, constitute grounds for.dis
barment, but it by no means follows that cause for dis
barment, of necessity, amounts to a contempt. The dis
tinction between the two proceedings is thus correctly
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stated by the supreme court of Colorado: "The purpose 
of proceedings for contempt and those for disbarment, 
and the powers and duties of courts in connection there
with, must not be confused. The former may be termed 
a police regulation or power for the protection of the 
court from present direct interference and annoyance in 
a trial or proceeding taking place before it; the latter 
is intended to protect, generally, the administration of 
justice, to save the legal profession from degradation by 
unworthy membership, and to guard the interests of liti
gants against injury from those entrusted with their legal 
business. The power to act in connection with the former 
is lodged in the court before or against whom the offense 
is committed; authority to proceed in the latter is pos
sessed exclusively by the tribunal authorized to grant 
licenses admitting to the profession; the former is pun
ished by fine or imprisonment, and in many instances the 
proceeding is summary and largely ex parte; the sole 
penalty in connection with the latter is a prohibition 
from practicing in courts of record, and this judgment 
can only be entered upon notice of the charge preferred 
and a full hearing in defense; ample time for preparation 
being given and all legitimate defenses being allowed 
and considered." (People v. Green, 7 Colo., 244.) What
ever might have been the merits of the objection had it 
been confined to the charge of contempt alone, it was, as 
directed to the information as a whole, not well taken, 
and the order overruling it is accordingly free from error.  

Much has been said in argument respecting the joinder 
of the proceeding for disbarment with the prosecution for 
contempt. We are, however, unable to perceive any sub
stantial objection to the practice complained of. There 
was, it should be observed, no motion or request for an 
order requiring the county attorney to elect between the 
two counts of the information. Where two or more dis
tinct felonies, a-rising out of different transactions, are 
charged in the same indictment or information, the prose
cutor will, on motion of the accused, be required to elect
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upon which he will proceed. Such objection must, how
ever, be made before trial and verdict, otherwise it will 
be waived. (Thompson v. People, 4 Neb., 524; Aiken v.  
State, 41 Neb., 263.) But the information in this case is, 
we think, free from the vice imputed to it. Where differ
ent criminal acts constitute parts of the same transac
tion, they may be joined in the same indictment or count 
thereof. "There are," as said in Aiken v. State, supra, 
"many illustrations of this rule, among which are burg
lary and larceny. It is permissible to charge a burglary 
only, as that the accused broke and entered with intent 
to steal property, and also a larceny, as that he then and 
there stole the property described; and such an indict
ment will sustain a conviction for either of the crimes so 
charged." If we concede, for the purpose of this dis
cussion, that the inhibition against the joinder of distinct 
offenses is applicable to summary proceedings of the 
character here involved, it by no means follows that there 
is in this instance a transgression of the rule stated. It 
is, on the contrary, obvious that the two counts refer to 
the same transaction, of which the district court might 
have taken cognizance whenever brought to its attention 
by information or otherwise. And the statement in the 
second count of the plaintiff in error's character as an 
attorney and counselor at law is, we have no doubt, per
missible under the rule recognized in Aiken v. State, 41 
Neb., 263. But the objection is, at this time, without 
force for another reason. Although the finding appar
ently includes both counts of the information, the judg
ment is responsive to the second count, and the penalty 
imposed is that prescribed by section 6, chapter 7, Com
piled Statutes, viz.: The disbarment of the accused as an 
attorney and counselor at law. The record, therefore, 
so far as it relates to the alleged contempt, unaffected by 
the charge of malfeasance as an attorney, like that of a 
verdict without a final judgment, cannot be made the 
subject of a review by means of a petition in error.  

The remaining questions relate to the refusal of the dis-
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trict court, on the motion of the plaintiff in error, to 
strike portions of the information. To set out at length 
the allegations assailed would result in the unwarranted 
prolonging of this opinion. They are, it may be conceded, 
matters of detail only, unnecessary in the statement of 

the offenses sought to be charged, and which should be 

rejected as mere surplusage. Unnecessary minuteness 

of description may operate to the prejudice of th: prose
cution, since no allegation, necessary or unnecessary, de
scriptive of that which is legally essential to the cliarge of 

the indictment can be rejected as surplusage." (1 Bishop, 
Criminal Procedure, sec. 485.) But, in general, unneces

sary averments in an indictment or information "may be 

Treated as mere waste material, to pass unnoticed, and 
having no le- al effect whatever." (1 Bishop, Criminal 

Procedure, sec. 478.) The test by which to determine the 

sufficiency of an indictment is "whether enough remains 

after the rejection of all redundant matter to satisfy the 

requirement of the law." And the remedy of the ac

cused is, in every such case, by plea, and not by motion 

to strike the unnecessary averments.  
The attorney general has, it should be stated, expressed 

a doubt of the jurisdiction of the district court to commit 

plaintiff in error for non-payment of costs. The theory 
upon which the court acted in the imposition of that part 

of the penalty is not apparent from the record or briefs 

of counsel. We are satisfied, therefore, without pursu 

ing the subject, to so modify the judgment as to award 
execution for taxable costs, in accordance with the stat

ute above cited. The judgment as thus modified will be 

affirmed.  
JUDGMENT ACCORDINGLY.
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EMERY M. STENBERG ET AL. V. STATE OF NEBRASKA, EX 

REL. CHARLES B. KELLER ET AL.  

FILED JANUARY 7, 1897. No. 8281.  

1. Counties: PROPOSITION TO SELL PUBLic GROUNDS: ELECTION. The 

requirements of section 30, article 1, chapter 18, Compiled Statutes, 
in regard to the proportion of votes which must have been cast in 
favor of a proposition submitted at an election, to work its adop
tion, held applicable to the submission of a proposition to sell the 
public grounds of a county.  

2. Statutes: REPEAL: CONSTRUCTION. It is a settled rule of construc
tion in this state that a simultaneous repeal and re-enactment of a 
statute or section thereof, in terms or in substance, is a mere af
firmance of the original and not a repeal thereof in the strict or 
constitutional sense of the word. State v. Beias, 45 Neb., 724, fol
lowed.  

3. - : : . The act passed during the legislative session 
of 1887 entitled "An act to amend section 23 of an act entitled 'An 
act concerning counties and county officers,' approved March 1, 
A. D. 1879," did not repeal the succeeding section 24 of the act of 

1879, as dependent upon section 23; neither did it repeal section 24 
by implication. (Session Laws, 1887, p. 350, ch. 26.) 

4. Counties: PROPOSITION TO SELL PuBLic GRouNDs: RESULT OF ELEC

TION: COUNTY BOARD. The determination of whether or not the 
proposition to sell the public grounds of the county received the 
required number of votes to work its adoption, was not a matter 
for the official determination of the county board. The authority 
to make the sale depended upon it appearing from the abstract of 
the votes made during the official canvass of the returns of the 
election and filed with the county clerk that in favor of the propo
sition the requisite number of votes had been cast. As no official 
finding of the board which attempted the sale was necessary, the 
action of the county board which subsequently entertained and 

passed upon the claim of purchasers at the sale for repayment of 
the consideration, the claim being based on the void character of 
the sale for lack of authority in the commissioners to make it, did 
not involve a review or reversal of the finding of the former board.  

5. - : - : - The question of the title to the land 
attempted to be sold by the commissioners, and the validity of the 
conveyance or deed, were but incidental to the main one of the 
validity of the sale and must follow its decision, hence were not so 
involved in the consideration and adjudication of the claim before 
the commissioners as to present the question of their effect on the 
jurisdiction to hear and pass thereon.
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4. Conveyance of Public Land: COLLATERAL ATTACK. G6reen v. Barker, 
47 Neb., 934, distinguished.  

7. - : COUNTY BOARDS. The conclusions announced in the former 
opinion, Stenberg v. State, 48 Neb., 299, including the adherence to 
the doctrine of Douglas County v. Keller, 43 Neb., 635, approved and 
reannounced, but need not be here restated.  

REHEARING of case reported in 48 Neb., 299. Reaf
firmed.  

William D. Beckett and Read 6 Beckett, for plaintiffs in 
error.  

Charles B. Keller and George W. Doane, contra.  

HARRIsoN, J.  

George W. Doane and Charles B. Keller filed a claim 
against the county of Douglas to recover a sum of money 
which they alleged they had paid the county in consider
ation of the sale to them of certain real estate by the 
county or its commissioners; alleging further that the 
attempted sale was of none effect, for lack of authority 
in the commissioners to make it, hence the vendees had 
received no consideration for the money paid and de
manded its repayment. The claim was rejected by the 
county commissioners, from which action an appeal was 
duly perfected to the district court, where, as the result 
of issues joined and a trial thereof, the claimants were 
awarded judgment. The proceedings in the cause in the 
district court were reviewed in error proceedings in this 
court and the conclusions reached announced in an 
opinion written by POST, J., in Douglas County v. Keller, 
43 Neb., 635, and in which opinion appears a statement 
of the facts deemed sufficient for a due understanding by 
the reader of the discussion therein made of the subject
matters involved. As a result of the hearing in this 
court the judgment of the trial court was affirmed, and 
after the mandate of this court had been forwarded and 
entered in the district court, an application to that court 
for the issuance of a peremptory owndamus ordering the
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county board to take such action as would result in a 
warrant being drawn and issued in favor of the parties 
entitled thereto in lien of and for the payment of the 
judgment and costs. The writ of nandnumus was ordered 
to issue and the respondents in the action, the county 
commissioners of Douglas county, presented the case to 
this court for review, the result being an affirmance of 
the <1el-ision of the district court. The discussion of the 
questions presepted and the decisions of them were em
bodied in an opinion prepared by NORYAL, J., in Stnberr 
v. State, 48 Neb., 299. A motion for rehearing on behalf 
of the unsuccessful parties was filed and sustained, and 
the case has been again argued and submitted. In the 
former opinion a statement of the facts was made, which 
for convenience of reference we will here reproduce: 

"The county of Douglas, being the owner of 160 acres 
of land, which had been purchased and was used as a 
poor farm, its board of county commissioners adopted a.  
resolution submitting to the voters of the county for their 
adoption or rejection the proposition to sell a part of the 
poor farm and with the proceeds build a county hospital.  
This question was voted upon at the general election held 
in said county November 2, 1886, and much less than one
half and but little over one-third of the total vote polled 
in said county at said election was cast in favor of said 
proposition, although it received more than two-thirds of 
all the votes cast on the question. In February, 1887, 
the east fifty acres of the poor-farm tract was subdivided 
into lots and blocks and platted as an addition to tk ? 
city of Omaha. In the following April, Charles B. Keller 
and George W. Doane purchased from the county, at pub
lic auction, three of the lots for $4,950. One-third of the 
purchase money. was paid in cash, and for the balance 
they gave to the county their three promissory notes, ag
gregating $3,300, and secured the same by mortgage upon 
the lots at the same time the county commissioners exe
cuted to the purchasers a warranty for said lots. Subse
quently Keller and Doane paid two of the notes and 

13
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likewise paid the taxes upon the lots purchased by them, 
including taxes levied by the city of Omaha for street 
improvements. The other note remains wholly unpaid.  
In April, 1892, Keller and Doane filed with the county 
commissioners a verified itemized account or claim for 
the sums paid by them for said lots and for taxes, and 
demanded a return of the money thus paid, on the ground 
that the deed was void for lack of authority on the part 
of the commissioners to execute the same. The demand 
was refused, the claim was rejected and disallowed, and 
an appeal was prosecuted to the district court, where in 
May, 1893, the judgment in question was entered in favor 
of Keller and Doane. The latter has assigned his inter
est therein to the relator, the Merchants National Bank 
of Omaha. It is also shown by the record that there are 
available funds in the treasury of Douglas county siffi
cient to pay off and discharge said judgment." 

Of the sections of the statute in force at the time in 
relation to the subject-matter of the sale of the public 
ground was one numbered 30, in relation to the subiis
sion of the proposition to sell to a vote of the electors 
of the county (see chapter 18, entitled "Counties and 
County Officers," Compiled Statutes, 1887), which reads 
as follows: "If it appears that two-thirds of the votes 
cast are in favor of the proposition, and the require
ments of the law have been fully complied with, the 
same shall be entered at large by the county board upon 
the book containing the record of their proceedings, and 
they shall then have power to levy and collect the special 
tax in the same manner that the other county taxes are 
collected. Propositions thus acted upon cannot be re
scinded by the county board." It is stated by counsel for 
plaintiffs in error that in the opinion in the case of Douylas 
County v. Keller, 43 Neb., 643, a doubt was expressed as 
to whether the section just quoted was applicable to an 
election on the subject of the sale of the public grounds.  
What was said in that opinion in regard to section 30 
was as follows: "It is not clear from t1mcw language of the
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sections which follow whether the provisions of section 
30, requiring an affirmative vote of two-thirds of the 
electors voting at such election, applies to propositions 
for the sale of public property, or whether it relates ex
clusively to the authority for imposing such special taxes 
as are contemplated by law. But that question is not 
necessarily involved in this controversy, since it is not 
seriously contended that less than a majority of the vot
ers could authorize the sale by the county of its public 
property." It will be noticed that it is stated that it 
"is not clear from the language of the section," etc., 
which is undoubtedly true, as the application of the sec
tion to an election on the question of the sale of the 
public land is far from being clearly apparent from the 
language employed. But what followed the statement 
in the opinion in regard to the doubt renders it clear that 
what was observed in reference to it was but a passing 
thought by the writer, made arguendo, and without fur
ther or other weight, as the applicability of the section 
was not involved or being considered.  

Counsel have reviewed at some length the course of 
legislation on the subjects involved in portions of chap
ter 18, to which we have referred, prior to and resulting 
in the establishing in force the several sections on the 
subject of the submissions of various propositions by the 
county board to a vote of the electors, and urge that it 
becomes apparent that it is not only doubtful whether 
the provisions of section 30 apply to an election on the 
question of a sale of public grounds, but it is a verity that 
they do not. The precise question here mooted was un
der consideration by this court in the case of State v.  
Anderson, 26 Neb., 517, and it was announced: "The lan
guage of section 30 of part 1, chapter 18, of the Compiled 
Statutes, held to require a number of votes equal to two
thirds of all the votes cast upon any one question, or for 
all of the candidates for any one office voted for, or to be 
filled at the election at which is submitted a question of 
selling the public grounds or buildings of a county, to be
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cast in favor of such proposition, in order to the adoption 
of such proposition." An examination of the legislation 
upon the subjects, and of the sections in force at the 
time of the transactions herein involved, leads us to 
the conclusion that the doctrine of State v. Anderson is 
correct, and it is therefore approved and followed.  

It is contended for plaintiffs in error that, in the first 
enactments by the legislatures upon the subject of the 
sale of the public grounds of the county by the county 
commissioners, the requirement that, before any sale 
could be made, it should be authorized by a vote of. the 
electors of the county, always appeared as a proviso in 
the section in which the powers generally of the com
inissioners were specified, which is true, and that in the 
laws passed in 1873 it appeared as an independent sec
tion, numbered 15 (it is now numbered 24); that although 
at all tiies since the change it has been numbered as a 
section of the statutes, it has retained its character of a 
proviso, a limitation of the grant made by the preceding 
section to which it refers and has referred in terms, and 
that a repeal of the section containing the grant would 
carry with it the proviso. It may be said that when the 
change was effected and the portion of the section which 
placed a limitation on the general grant was separated 
and numbered and made a distinct portion of the act, it 
lost, at least technically, if not in substance, its pro
visional character. It contained an allusion in direct 
terms to the sale mentioned in the preceding section, but 
was a separate part of the act. During the legislative 
session of 1887 section 23 of chapter 26, which contained 
the enumeration of the powers of the county commission
ers, was passed, of which the portion we need notice 
was as follows: "The county boards of the several coun
ties shall have power: * * * Third-To make all 
orders respecting the property of the county, to keep the 
county buildings insured, to sell the public grounds or 
buildings of the county and purchase other property in 
lieu thereof," etc., was the subject of amendhent, and in
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the amendatory act there appeared immediately after the 
word "thereof" the following: "Provided, That said county 
boards may, if~they deem it for the best interests of the 
county to sell county property upon such terms of credit 

as shall by resolution of said county boards be deter
mined upon; Provided further, That such deferred pay
ments shall be for not more than two-thirds of the pur
chase price, the same to be secured by a note or notes, 
and a first mortgage upon the property so sold, said de
ferred payments to draw not less than six (6) per cent 
interest per annum from date until paid, said interest 
to be paid annually. Said county boards shall also have 
the power to sell or negotiate, without recourse upon the 
county, said notes and mortgage so by them taken; Pro
vided, The same shall not be sold for less than par value 
including accrued interest." There being no other or 
further changing in the wording of the section of the 
statute, it being, except what we have last quoted, a re
enactment of the section. The title of the amendatory 
act (see Session Laws, 1887, ch. 26) was as follows: "An 
act to amend section twenty-three (23) of an act entitled 
'An act concerning counties and county officers,' approved 
March 1, A. 1). 1879." Section 2 thereof reads as follows: 
"All acts or parts of acts in conflict herewith are hereby 
repealed." The whole intent and purpose of the amend
ment of section 23 was to allow a sale to be made on 
credit. It was not the intention to in any manner or to 
any extent change the grant of power, either to enlarge 
or extend it, except in the particular just noted, but to 
continue the law in force as it was, to add to it no more 
than appeared in the proviso in regard to credit to be 
allowed purchasers. The amendatory act was otherwise 
but a literal re-enactment of the section; retaining its 
number and arrangement and number of subdivisions, 
in which were respectively stated the specific grants of 
powers, and was clearly intended to continue it in force 
uninterruptedly and was not in a strict or proper sense a 
repeal. (State v. Wish, 15 Neb., 448; State v. Bernis, 45
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Neb., 724.) There was no inconsistency between the sec
tions of the statute as amended and section 24, nor were 
they in any sense or degree repugnant or in conflict.  
Further, we think it clearly appears from a consideration 
of the scope and purpose of the amendment, the manner 
in which it was made, and the terms employed in the 
repealing clause of the amended section, that it was the 
evident intention of the legislators not to repeal section 
24, but to retain it, and we are satisfied it was not re
pealed. The continued existence of section 24, while not 
of the questions presented, was, in the course of the de
cision, recognized in State v. Anderson, supra, and also in 
Douglas County v. Keller, supra, in which it was held: 
"The provision of section 24, chapter 18, Compiled Stat
utes, that county boards shall not sell the public grounds 
of any county without having first submitted the question 
to the electors thereof, is mandatory and an express limi
tation upon the powers of the several counties." 

In the brief of counsel for plaintiff in error on motion 
for rehearing appeared the following statements of prop
ositions which it was desired to urge; "The county board, 
as an administrative body, has no power to say that a 
deed of the county, valid upon its face, is void, and it has 
no power to audit a claim against the county based upon 
the alleged invalidity of such a deed prior to any adju
dication that it is invalid." "The county board, as an 
administrative body, had no power to review and reverse 
the opinion and proceedings of a prior board in and 
about the sale of the lots in Douglas addition." In the 
brief on rehearing it was observed: "Stated generally, 
the only question in this case is, did the county board of 
1892 have jurisdiction to hear and determine the issues 
involved in the controversy between Keller and Doane 
and the county of Douglas?" In argument, several points 
were discussed, all of them, however, connected with and 
bearing more or less directly upon the main issues. As 
we now view the matters in dispute, they all hinge upon 
the settlement of one or two main propositions, the most
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important of which is whether the commissioners, when 
they attempted to make the sale of the public grounds, 
had authority or power so to do. In opening the discus
sion of this branch of the case we will first say that, as 
we gather the real substance of the cause of action, this 
being mooted to some extent in argument, it was to re
cover the money from the county, for the payment of 
which there was in fact no consideration, because for the 
sale of some property to the claimants there had existed 
no authority in the commissioners, hence the sale was 
void and of none effect. That an action at law may be 
maintained in a case of this nature, when the property 
sold and attempted to be conveyed was real estate, is 
sustained in Olark v. Saline Cou nty, 9 Neb., 516; Argenti 
v. City of San Francisco, 1( Cal., 282; Piniental v. City of 
San Francisco, 21 Cal., 362; McCracken v. City of San Fran
cisco, 16 Cal., 620; G-ogan v. City of San Francisco, 18 Cal., 
590. The power of county commissioners generally to 
sell lands or public grounds of the county was conferred 
by the portions of section 23 of the statute hereinbefore 
quoted, but it was so limited and restricted in the suc
ceeding section, 24, hereinbefore set out in terms, that 
it never could become operative or be exercised as to any 
of such property until the special authority was vested by 
a vote of the electors of the county. A submission of 
the proposition to such vote, the manner of submission, 
notice to be given, etc., are all provided in other sections 
to which we have alluded, also the requisite number of 
votes to carry it is prescribed, as we have seen in section 
30, which we have discussed herein. There is another 
section of the statutes on the subject involved, which to 
our mind, in view of the conditions developed in the case 
-J bar, must play quite an important part in its final 
adjudication, viz., section 29, which reads as follows: "At 
the time specified in such notice a vote of the qualified 
electors shall be taken in each precinct, at the place des
ignated in such notice. The votes shall be received and 
returns thereof made, and the same shall be canvassed
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by the same officers and in the same manner as required 
at each general election." It is a part of the duties in a 
canvass of the votes cast at an election that abstracts 
be made showing the number of votes and how cast, etc., 
which are preserved in the office of the county clerk.  
Such an abstract is an official showing of the facts re
quired by law to be set forth therein, including the num
ber of votes cast for or against any candidate for office 
or proposition before the voters at such election. That 
abstract of the canvass of the votes cast on the proposi
tion submitted to the voters of Douglas county as to 
whether the county commissioners should be empowered 
to sell the lands of the county, out of the purported sale 
of which this controversy arose, furnished complete in
formation, from which, when viewed in the light of see
tion 30 of the law in which the proportion of the votes 
necessary to carry the proposition was specifically ascer
tained and stated, the fate of the proposition, and whether 
adopted or not, would appear with mathematical cer
tainty, leaving nothing open for doubt, quibble, or in
vestigation. The fact would there be shown,-would ex
ist. It is clear that the statute did not contemplate an 
official finding or determination of the county board on 
the subject of whether the proposition had carried or not.  
No such task was required of them or committed to their 
consideration; their only duty was to enter the fact on 
their records which appeared from the official canvass.  
(See Compiled Statutes, 1887, ch. 18, sec. 30.) If they 
made an entry contrary to the reality as it appeared.from 
the abstract of votes, it did not constitute an official find
ing or decision, and would not bind any one or confer any 
power on them to sell the land described in the propo
sition on which the electors voted. This must come to 
them from the actual existence of the fact that the requi
site number of votes had been cast for the proposition, to 
carry'v it, as shown in the record of the votes. (Dixoa 
County v. Field, 111 U. S., 92; Mllacr v. City of Amsterdam, 
43 N. E. Rep. [N. Y.], 632.) There was no official finding
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or determination of the county board in respect to the 
votes polled and the result of the election, consequently 
the board which entertained jurisdiction and passed upon 
the claim of Keller and Doane was not, in so doing, called 
upon to review or reverse any decision of a former board.  
The want of authority or power of the commissioners 
arose from the lack of the requisite number of votes to 
work the adoption by the people of the proposition sub
mitted, and this appeared from the abstract or record of 
the votes, and the attempt of the commissioners to make 
the sale was but an assumption of authority in the prem
ises 6n their part and the acts performed in furtherance 
thereof were void, and no title to the property ever passed 
to the purchasers. That the supposed conveyance of the 
land was void and of none effect and that no title passed 
were but incidents of, and subsidiary to, the main issue, 
and when the sale was proved void for want of authority 
in the commissioners, and so adjudicated, the incidental 
matters fell with it; hence there was no governing ques
tions or issues of the validity of the conveyance, or in
quiry in regard to the title to real property which could 
militate against the jurisdiction of the board to pass upon 
the merits of the claim.  

It is insisted that the doctrine announced by this court 
in the opinion in the case of Green v. Barker, 47 Neb., 934, 
wherein it was said: "Where property has been conveyed 
under the provisions of the act of congress of May 22, 
1844, which may be termed the 'Townsite Act' (see 5 1'.  
S. Statutes at Large, 657), by the United States to the 
corporate authorities of a town or city, or a trustee des
iguated by law, a deed executed by the trustee or the 
party authorized by law to make the transfer, evidences 
the determination, by the party executing it, that all the 
preliminary steps have been taken and necessary require
ments complied with, and that the person to whom the 

deed runs is the one entitled to receive it, and the ques
tion of the validity of the deed cannot be litigated in a 
collateral proceeding,"-is applicable and governing in
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the case at bar, and, on the other hand, that the two 
cases are clearly distinguishable and unlike. We incline 
to the latter view. In the case of Green v. Barker there 
was in adjudication the right to make a collateral attack 
upon a deed duly executed by a party in whom the power 
to dispose of the land conveyed was fully vested by law, 
and in whom further rested the power to examine and 
determine the right of the party applicant for or de
mandant of a conveyance to the property, to so demand 
and. receive the conveyance and title, to settle whether 
any such party had performed the acts or imade the pay
ments which by law constituted a consideration for the 
conveyance to him,-a question of whether there had 
been an irregular or mistaken exercise of a fully vested 
power or authority., In the case at bar it was not a 
query as to any irregularity or mistake in the exercise 
of an existing power, but the authority itself was denied; 
the power to act was controverted, which presented an 
issue for settlement entirely different from that raised 
by the facts in Green v. Barker, 47 Neb., 934.  

We have now noticed and disposed of the main ques
tions argued on the rehearing. There were some others, 
the disposition of which turn upon and must follow that 
of those directly settled; also some which were disposed 
of in the former opinion and with the discussion and 
settling of which at that time, on further examination, 
we are entirely satisfied, and will content ourselves at 
this time by signifying our approval. It follows that we 
adhere to the conclusions announced in the former opin
ion and that the judgment of the district court is

REAFFIRMED.
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DOUGLAS COUNTY V. CHARLES B. KELLER ET AL.  

FILED JANUARY 7, 1897. No. 8280.  

Counties: VoID SALE OF LAND: PURCHASE MONEY. The settlement of 

the questions presented in this case is governed by the conclusions 
stated in the case of Stenberg v. State, 50 Neb., 127.  

REHEARING of case reported in 48 Neb., 317. Reaf
firmed.  

William D. Beckett and Read & Beckett, for plaintiff in 
error.  

Charles B. Keller and George W. Doane, contra.  

HARRISON, J.  

There was a judgment in the district court for claim

ants in this case, on an appeal from the action of the 
county board of Douglas county, on a claim of Charles 
B. Keller and others presented against the county, which, 
in error proceedings to this court, was affirmed. (See 
Douglas County v. Keller, 43 Neb., 635.) A motion was 

afterwards filed in behalf of the county to set the judg
ment aside, which, on hearing, was overruled. To review 
such ruling error was prosecuted for the county, and on 
presentation here the judgment of the lower court was 
affirmed (see Donglas County v. Keller, 48 Neb., 317), and 

on motion a rehearing was granted, pursuant to which, 
in the regular course, the case has been again submitted.  
As this case presents the same points for settlement as 
have been determined in the case of Stenberg v. State, 50 
-Neb., 127, following the conclusions therein, the judg
ment herein must be 

REAFFIRMED.
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ABRAHIAM LAUDER v. STATE OF NEBRASKA.  

FILED JANUARY 7, 1897. No. 8630.  

1. Criminal Law: INSTRUCTIONs: RECORD FOR REVIEW. Error in the 
refusal to give a proffered instruction -must affirmatively appear 
from an inspection of the entire record; and if a case is presented 
on a transcript unaccompanied by a bill of exceptions, and there 
may have been a possible state of the facts disclosed by the evi
dence which would have warranted such refusal, the assignment 
of error must be overruled.  

2. Notion for New Trial: JURIsDIcTION OF JUDGE. A judge of the dis
trict court, within his own judicial district, has jurisdiction to and 
may hear and determine a motion for new trial in a case wherein 
the judge of another district presided during the trial, but, before 
the hearing of the motion for new trial, has ceased to preside.  

ERROR to the district court for Douglas county. Tried 
below before NORRIS, J. Affirmed.  

The opinion contains a statement of the facts.  

Lee S. Estelle, for plaintiff in error: 

The instruction requested by defeidant below was erro
neously refused. (Slate v. Wilkin.s, 28 Atl. Rep. [Vt.], 
327; Baccio v. People, 41 N. Y., 265; Higgins v. People, 58 
N. Y., 377.) 

The motion for a new trial could not lawfully be beard 
before a judge other than the one who presided at the 
trial. (Ohms c. State, 5 N. W. Rep. [Wis.], 829; Mianlhat
tan, A. & B. R. Co. v. Keeler, 32 Kan., 163; Bass v. Swintley, 
22 Pac. Rep. [Kan.], 716.) 

A. S. Chirchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state.  

HARRISON, J.  

July 12, 1895, an information was filed in the distriet 
court and by the county attorney of-Douglas county, in 
which the plaintiff in error was charged with the crime
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of assault with intent to commit rape. In the due course 
cf the proceedings in the case he was arraigned, entered 

a plea of not guilty, was accorded a trial, as a result of 

which he was by the jury adjudged guilty, and, subse

quent to the consideration and overruling of a motion 
for a new trial filed in his behalf, was sentenced to im

prisonment in the penitentiary for a term of fifteen years.  
One of the alleged errors assigned and urged in this 

court is that the trial court refused to give an instruction 
requested by plaintiff in error; in the following language: 
"You are instructed that you should take into considera
tion the delay of bringing prosecution, and the fact that 
Emma Anderson did not make complaint herself, or 

cause it to be done." The argument here is directed to 

the proposition that it was error to refuse to inform the 
jury that the delay in instituting the prosecution was an 

act for their consideration. The information, as we have 
before stated, was filed July 12, 1895, and the crime was 
alleged to have been committed September 15, 1894.  
Whether this instruction, viewed generally, was one 
proper to be given in criminal actions of the nature of the 
one at bar, we need not now determine. There might 
have existed a condition of the facts, as disclosed by the 
evidence, as applicable to which its giving would not 
have been proper, but there is no bill of exceptions in the 
record, hence the ,-videuce is not before us; and if the 
instruction might have been correct and applicable to 
some state of the facts, we cannot say that there was not 

evidence which made the refusal to read it without error.  
If there was error in the denial of the request to give 
the instruction, it must affirmatively appear from the 

entire record. (Willis v. State, 27 Neb., 98; Oltnanns v.  

Findlay, 47 Neb., 289.) 
Hon. W. F. Norris, judge of the eighth judicial district, 

presided at the trial of the case, acting for and as one of 

the judges of the fourth judicial district. The verdict of 

the jury was adverse to the plaintiff in error and a mo

tion on his part for a new trial was duly filed. When
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this motion was called for hearing Judge Norris had 
ceased to preside over the court, and Judge C. R. Scott, 
of the fourth judicial district, was then on the bench, who 
heard the motion for a new trial and acted upon it, with 
the result we have hereinbefore stated. It is urged that 
it was error for Judge Scott to hear and dispose of the 
motion for new trial; that none other than the trial judge 
is competent to or can intelligently pass upon the ques
tions raised by such motions. We will first notice the 
fact that no objection was made at the time to the hear
ing of the motion by Judge Scott, and there was no re
quest or demand that Judge Norris be called upon to be 
present and hear the motion. From all that appears of 
record, the plaintiff in error was willing that the matter 
should be submitted to Judge Scott for his decision, and 
not having complained there, plaintiff in error should 
not be heard to object now. But, passing to the main 
question, Judge Scott was one of the judges of the fourth 
judicial district, wherein the case was tried and the mo
tion was for hearing, and had jurisdiction, was fully 
authorized and empowered to hear and determine this or 
any matter then pending in the courts of the district, 
except such as he might be disqualified by law from hear
ing; and that he heard and ruled on the points raised 
by the motion for a new trial.in the present case, in its 
1hen existing condition as disclosed by the record here, 
was not error. We acknowledge the full force of the ar
guments of counsel for plaintiff in error on this point, 
and have examined the decisions cited in support of the 
doctrine for which he contends, but the subject has here
tofore been considered by this court and decided, no 
doubt, after due deliberation, and we now feel disposed 
to follow the rule then announced. In the decision of 
the case of State v. Gaslin, 32.Neb., 291, wherein the judge 
of the then eighth judicial distric, ;ad, at the request of 
the judge of the tenth judicial district, presided during 
the trial of a cause in a county in the last mentioned 
district, and before the hearing of the motion for a new
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trial had left the county and district, and the motion for 
a new trial was heard and decided by one of the judges 
of such district, the main facts and conditions being 
parallel with the circumstances existent in the case at 
bar, it was stated: "Where, after a verdict has been 
returned in the district court, the judge of another dis
trict, who tried the cause, ceased to preside and returns 
to his own district before the motion for a new trial is 
heard and determined, the motion may be passed upon 
by the court where the case is pending where the judge 
of the district is sitting." (See, also, Chicago, P. & S. R.  
Co. v. Town of Marseilles, 107 Ill., 315; Mantfacturerg 
Mutual Fire Ins. Co. v. Daboll, 44 N. W. Rep. [Mich.], 604; 
Malone v. Eastin, 2 Port. [Ala.], 182.) 

There are no other alleged errors presented, and it fol
lows from the conclusions announced that the judgment 
of the district court will be 

AFFIRMED.  

CHICAGO LUMBER COMPANY V. JOHN S. BENJAMIN.  

FILED JANUARY 7, 1897. No. 6982.  

1. Review: UNAUTHENTICATED BILL OF EXCEPTIONS. A bill of excep
tions which is not authenticated by the certificate of the clerk of 
the trial court is not entitled to consideration in this court.  

2. - : - . Where to an examination and settlement of ques
tions argued to this court an inspection of the evidence contained 
in a bill of exceptions is necessary, and such bill lacks the authen
tication of the clerk of the trial court, the points presented may be 
overruled.  

E0ton from the district court of Custer county. Tried 
below before HoncoxB, J. Affirmed.  

11. WV. Dickliison, Dickinson & Shinn, and Wolfenbarger &
iilliamiis, for plaintiff in error.

Campll - Lad(rich, contra.
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HARRIsoN, J.  

This case is presented to this court by petition in error 

to secure a review of the proceedings during its trial in the 

district court of Custer county, and the errors assigned 
and argued relate to the sufficiency of the evidence ad
duced to sustain the verdict rendered, and some other 
questions, all and singular of which require a reference 
to the evidence for their examination and settlement.  
There is attached to the record what purports to be a bill 
of exceptions, but it is not authenticated as such instru
ment by the certificate of the clerk of the trial court.  
This being true, the evidence is not properly before us for 
inspection, and as the points of complaint which are 
argued cannot be considered without it, they must be 
overruled. The judgment of the district court is 

AFFIRMED.  

GEORGE W. ScoTT, APPELLEE, v. EDWIN R. OVERALL, 
APPELLANT, ET AL.  

FILED JANUARY 7, 1897. No. 6869.  

Bill of Exceptions: AUTHENTICATION B3Y CLERK. The statute by which 
the clerk of the district court is allowed to settle and sign a bill of 
exceptions, instead of the judge who heard or tried the cause in 
which it is sought to make such bill a part of the record, must be 
strictly construed, and the methods prescribed by statute, if any, 
for making the facts on which the clerk's authority to settle and 
sign a bill of exceptions apparent of record, should be followed; 
and where the statute requires a showing of the facts to be by affi
davit, a statement by the clerk, in the certificate, that he has per
sonal knowledge of the facts, will not be sufficient to take the place 
of the required affidavit.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. Affirmed.  

David Van Etten, for appellant.  

Curtis c Shields, contra.
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HARRISON, J.  

The subjects argued on error in this case to this court 

are such as arise out of facts and circumstances presented 

in form of evidence to the attention of the trial court, 

and which, to entitle them to consideration here, must 
have been preserved in a bill of exceptions. Section 311 

of the Code of Civil Procedure, which is in relation to 

bills of exceptions, provides that a bill of exceptions 

shall be settled and signed by the judge who heard or 

tried the cause in therecord of which it is sought to in

corporate such document; and further: "In case of the 

death of the judge, or when it is shown by affidavit that 

the judge is prevented by sickness or absence from his 

district, as well as in cases where the parties interested 

shall agree upon the bill of exceptions, and shall have 

attached a written stipulation to that effect to the bill, 
it shall be the duty of the clerk to settle and sign the bill 

in the same manner as the judge is by this act required to 

do." The instrument which is designated as the bill of 

exceptions in the record in the case at bar was signed by 
the clerk of the trial court, his authority for so doing 
being derived, it is claimed, from the fact of the absence 
from the district at the time of the trial judge. But the 
prescribed statutory method of making such fact a mat
ter of record, i. e., by affidavit, was not pursued. The 
party who desired the settlement of the bill apparently 
contented himself with a statement by the clerk of the 
district court, in the certificate attached to the instru
ment, of his personal knowledge in regard to the absence 
of the judge from the district, for the record contains no 
other showing of any statutory grounds for the clerk's 
acting in the matter, instead of the judge, than the state
ment we have just indicated. This was not sufficient.  
Statutes which allow the clerk or persons other than the 
trial judge to settle and sign bills of exceptions are 
strictly construed, and one of the statutory reasons must 
exist and it must be shown of record in the manner pre
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scribed, if any. (3 Ency. of Pleading & Practice, p. 453; 
Schaffron'ck v. liartin, 9 Neb., 38.) This being true, there 
is no bill of exceptions in this case, and the points pre
sented cannot be determined without a reference to the 
evidence, properly preserved in a bill. It follows that 
they are unavailing and the judgment of the district 
court must be 

AFFIRMED.  

RICHARD H. BELLAMY V. JONAs E. CHAMBERS.  

FILED JANUARY 7, 1897. No. 6932.  

1. Issues in Appellate Court. "In an appeal from the county court to 
the district court, the cause must be tried on the same issues as 
were tried in the county court, unless some new matter has arisen 
since the trial there, such as payment, etc." (Halbert v. Rosenbalm, 
49 Neb., 498.) 

2. Covenant Against Incumbrances: LIMITATION OF ACTIONs. A cove
nant against incumbrances in a conveyance of land is, in effect, 
that the premises then are free from incumbrances; and if any in
cumbrances exist, the covenant is broken and a cause of action 
therefor accrues in favor of the covenantee, which will be barred 
by limitation in five years.  

ERROR from the district court of Gosper county. Tried 
below before WELTY, J. Affirmed.  

W. S. Morlan, for plaintiff in error.  

W. B. Miller, contra.  

HARRISON; J.  

On July 10, 1893, the plaintiff commenced this action 
in the county court of Gosper county to recover the sum 
of $29.91 and interest as prayed for in his bill of particu
lars. The cause of action was based upon a breach of 
covenant against incumbrances contained in a deed of 
,, certain described tract of land, executed and delivered
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by defendant- to plaintiff, of date December 16, 1886, 
wherein there appeared a covenant by which it was war
ranted that, except a mortgage lien specifically stated, 
the premises conveyed were "free from incumbrance," 
etc. The breach was stated in the bill of particulars as 
follows: "Said premises were not free from incumbrance 
at the time of the execution of said deed, but were incum
bered by the taxes which had been lawfully assessed 
against them for the year 1886, to the amount of $20 and 
accrued interest. The plaintiff was compelled to remove 
said incumbrance, and paid $29.91 to remove the same, 
of all which the defendant had due notice. Said sum 
was paid June 27, 1890." A trial in the county court 
resulted in a judgment favorable to defendant, from 
which an appeal to the district court was perfected on 
behalf of plaintiff. In the petition filed in the appellate 
court there appeared the following: 

"The taxes assessed and levied against said land for 
the year 1886, amounting to the sum of $20, had not been 
paid, and at the time of said conveyance were a lien and 
incumbrance on said tract of land, and after the same be
came due, to-wit, about the 1st day of May, 1887, the 
plaintiff requested the defendantato pay the same and 
comply with the terms of covenants and warranty in 
said deed first mentioned; thereupon the defendant then 
requested the plaintiff to pay said taxes to the treasurer 
of Gosper county, Nebraska, and promised to repay the 
amount so to be advanced by this plaintiff necessary to 
pay said taxes and remove said incumbrance.  

"4. In compliance with the said request of the defend
ant, and relying on the said promises of the said defend
ant, and for the purpose of preventing the said land from 
being conveyed by tax deed, this plaintiff, on the 27th 
day of June, 1890, paid to the treasurer of Gosper county, 
Nebraska, the delinquent taxes on the above described 
tract for the year 1886, which, with accrued interest, at 
that time amounted to the sum of $29.91, said amount 
then being the amount necessary to pay in order to dis-
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charge said tract of land from the incumbrance thereon 
by reason of said taxes. 

"5. No part of the said sum of money has been repaid 
by the defendant, and there is now due from the defend
ant to the plaintiff, for said taxes so paid, the sum of 
$29.91, with interest from the 27th day of June, 1890." 

For the defendant there was presented the following 
motion: "Comes now the defendant in the above entitled 
cause, and moves the court for a rule on the plaintiff 
that he be made to strike out from his petition in this 
court, filed December 8, 1893, all that portion of allega
tion number three (3) commencing 'The plaintiff re
quested the defendant to pay the same and comply with 
the terms of covenants and warranty in said deed first 
mentioned; thereupon the defendant then requested the 
plaintiff to pay said taxes to the treasurer of Gosper 
county, Nebraska, and promised to repay the amount so 
to be advanced by this plaintiff necessary to pay said 
taxes and remove said incumbrance;' also to strike out 
therefrom all of allegation No. 4, reading as follows: 'In 
compliance with said request of the defendant, and rely
ing on the said promises of said defendant;' and also 
that part of allegationNo. 5, as follows, reading 'No part 
of the said sum of money has been repaid by the defend
ant,' for the reason that the issues in the court below, 
where this cause was tried, and from which it was ap
pealed, did not include the matter set up in said petition, 
nor was the trial upon the said matter so set out, and 
the issues involved in said petition would not be the 
issues in the lower court, and the retaining of said matter 
would cause the raising of an entirely new issue in the 
case." This motion was sustained, and there was then 
filed a demurrer to the petition, which was also sustained, 
and the plaintiff having signified his intention to plead 
no futher, his action was dismissed.  

It is urged in this court, in error proceedings, that the 
district court erred in sustaining the motion for such 
action and striking out the portions of the petition. If
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the matter which in effect was destroyed, or rendered of 
no avail by its removal from the petition, be viewed as 
an allegation of the right of action on the promise of de
fendant to reimburse the plaintiff for the payment of 
taxes assessed against the land prior to its conveyance, 
it was a change, or direct departure, from the cause of 
action, the breach of the covenant against incumbrances 
declared upon in the bill of particulars in the county 
court, in no sense identical therewith, and it was, there
fore, proper to strike it out ofthe petition. (Bishop v.  
Stevens, 31 Neb., 786; Holbert v. Rosenbalm, 49 Neb., 498.) 
Conceding that it might be a promise to pay the debt, 
-which had, at the time of the beginning of this action, 
become barred by the running of the statute of limita
tions, it could have been of no avail, because then, as to 
both the original cause of action and the subsequent 
promise relied upon, the statute had run. Viewed as an 
action predicated upon the covenant against incum
brances, the demurrer was well taken and the decision 
sustaining it was not erroneous. The defendant, the 
vendor of the land, was, on December 16, 1886, the date 
of his conveyance to the plaintiff, liable for the taxes 
assessed against the land for that year. (Compiled Stat
utes, 1895, ch. 77, sec. 44; Campbell v. McClure, 45 Neb., 
609. See, also, McClure v. Campbell, 25 Neb., 57.) The 
taxes constituted a lien on the land. (Compiled Statutes, 
1895, ch. 77, art. 1, sec. 138; McClure v. Campbell, supra.) 
In the decision of the case of Chapman v. Kimball, 7 Neb., 
399, an action to recover the amount of taxes a lien on 
lands at the time of conveyance with covenant against 
incumbrances, it was said in the third paragraph of the 
syllabus: "A covenant against incumbrances is a present 
engagement that the grantor has an unincumbered title, 
and is not in the nature of a covenant of indemnity. The 
statute of limitations, therefore, commences to run at 
once if an incumbrance existed at the time of the con
veyance." And in the body of the opinion it was stated: 
"The covenant against incumbrances is in the present
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tense, 'that said premises are free from incumbrance.' 
If the taxes in question actually existed as a lien against 
the land in question at the time of the conveyance, the 
covenant was broken at that time and a cause of action 
at once accrued in favor of the covenantee for his dam
ages." (Davidson v. Cox, 10 Neb., 150; Kern v. Klocke, 21 
Neb., 529; Cheney v. Straube, 35 Neb., 524.) Section 10 
(f the Code of Civil Procedure, in reference to time in 
which actions can be brought, is as follows: "Within five 
years, an action upon a specialty, or any agreement, con
tract, or promise in writing, or foreign judgment." In 
Kern v. Klocke, supra, it was held: "An action for dam
ages for the breach of the covenants of warranty con
tained in a deed conveying land is an action upon a 
specialty within the meaning of the tenth section of the 
Code of Civil Procedure, and may be brought at any time 
within five years after the cause of action shall have 
accrued." It follows from the views hereinbefore ex
pressed that the judgment of the district court was right 
and will be 

AFFIRMED.  

EMIL HANS V. STATE OF NEBRASKA.  

FILED JANUAnY 7, 1897. No. 8463.  

1. Review: CONTINUANCE. Affidavits for a continuance must be em
bodied in a bill of exceptions to be considered in the appellate 
court.  

2. Criminal Law: CONTINUANCE: ABSENT WITNESS. Whether the prose
cution in a criminal case may avoid a continuance sought by the 
defendant on a showing which entitles him to a postponement of 
the trial on the ground of an absent witness, by the state admit
ting merely that the witness, if present, would testify as repre
sented in the application, is not involved in this case, and conse
quently not decided.  

3. : ELECTION AS TO COUNTS: REVIEW. The ruling of the court, 
made before the trial commenced, denying the defendant's motion 
to require the state to elect under which count or counts of an in-
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formation it would rely for conviction is reviewable without being 
assigned as error in the motion for a new trial.  

4. Intoxicating Liquors: UNLAWFUL SALE: INFORMATION: JOINDER OF 

CoUNTs. A count charging the illegal sale of intoxicating liquors 

may be joined in an information containing a count charging the 
defendant with keeping such liquors for sale in violation of law.  

5. Criminal Law: WITHDRAWAL OF REST: REvIrw. An order in a 

criminal case permitting the state to withdraw its rest, for the 

purpose of introducing further testimony, will not be disturbed 
where an abuse of discretion on the part of the trial court has not 
been shown.  

6. - : BILL OF EXCEPTIONS: OsilssioN or EVIDENCE: REVIEW.  

Where the bill of exceptions reveals that material evidence intro
duced on the trial has been omitted, this court cannot review an 
order denying a motion to direct a verdict, when to do so would 
require an examination of the proofs.  

7. - : MISDEMEANOR: DATE: PROOF. In a prosecution for a misde
meanor it is not essential that the state should prove the commis
sion of the offense on the precise date laid in the information. It 
is sufficient if it be established that the crime was committed 
within the statute of limitations.  

8. Intoxicating Liquors: UNLAWFUL INTENT: PROOF. The unlawful 
intent with which intoxicating liquors. are kept may be presumed 
by the recent prior sale by the defendant of the same kind of 
liquors, in violation of law.  

. : UNLAWFUL SALE: INSTRUCTIONS. Held, That the first instruc
tion did not assume the possible existence of a single fact, but 
merely told the jury what were the material averments of the 
information.  

10. Instructions: Co.sTRUcTION. A charge which, construed as a 
whole, plainly states the law applicable to the case is without 
error.  

11. Assignments of Error. An assignment in a petition in error that 
the court erred in denying the motion for a new trial is too indefi
nite to be available where several distinct grounds are stated in 
the motion.  

12. Intoxicating Liquors: SALE WITHOUT LICENSE. Each act of keep
ing for the purpose of sale, without a license or permit issued by 
the proper body, any malt, spirituous, or vinous liquors in this 
state constitutes a misdemeanor.  

13. -- : - : SENTENCE. Where an information contains two 

counts, each charging the keeping for sale, in violation of law, of 
a different kind of intoxicating liquors, and defendant is found 
guilty on both counts, a separate sentence is to be imposed for 
each conviction.
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14. STATUTES. In re White, 33 Neb., 812, followed upon 
the question of the constitutionality of chapter 33, Session Laws of 
1889.  

ERROR to the district court for Stanton county. Tried 
below before NORRIS, J. Affirmed.  

The facts are stated in the opinion.  

C. C. McNish, for plaintiff in error: 

The overruling of accused's motion for a continuance 
upon condition that the prosecuting attorney would ad
mit the witnesses would testify to facts set forth in the 
affidavit accompanying the motion, was erroneous. (New
man v. State, 22 Neb., 248; State v. Warden, 8 S. W. Rep.  
[Mo.], 233; State v. Berkley, 4 S. W. Rep. [Mo.], 24; State 
v. Jennings, 81 Mo., 193; State v. Neider, 6 S. W. Rep.  
[Mo.], 708; State ;. Dyke, 9 S. W. Rep. [Mo.], 925; People 
v. Vermilyea, 7 Cow. [N. Y.], 369; Doniinges v. State, 7 S.  
& M. [Miss.], 475; State v. Dateson, 1 S. W. Rep. [Mo.], 
827; Carter v. State, 35 S. W. Rep. [Tex.], 378; Clark v.  
State, 33 S. W. Rep. [Tex.], 224; Texas & P. R. Co. v. Yates, 
33 S. W. Rep. [Tex.], 291; Miller v. State, 29 Neb., 437; 
Goodman v. State, 1 Meigs [Tenn.], 195; Brill v. Lord, 14 
Johns. [N. Y.], 341; Hardesty r. Commonwealth, 11 S.  
W. Rep. [Ky.], 589; Pace v. Common wealth, 12 S. W. Rep.  
[Ky.], 271; Gaudy v. State, 28 Neb., 707; Hair v. State, 14 
Neb., 503; Wassells v. State, 26 Ind., 30; Carnmon v. Stfite, 
18 Ind., 450; Page v. Arnim, 29 Tex., 54; Baker v. Slate, 
58 Ark., 513; Pannell v. State, 29 Ga., 681; McLaughlin v.  
State, 8 Ind., 281; People v. Diaz, 6 Cal., 248; People v.  
Brown, 54 Cal., 243; State v. Salge, 2 Nev., 321; Nace v.  
Horton, 9 Ind., 563; Skaro v. State, 43 Tex., 88; De Warren 
v. State, 29 Tex., 464; Hyde v. State, 16 Tex., 445; Trulock 
v. State, 1 Ia., 519.) 

The court erred in overruling the motion to require the 
state to elect as to the counts upon which it would pro
ceed to trial. (Burrell v. State, 25 'Neb., 581; Martin r. State, 
30 Neb., 421; State v. Valentine, 63 N. W. Rep. [S. Dak.],
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541; People v. Rice, 61 N. W. Rep. [Mich.], 540; People v.  
Aiken, 33 N. W. Rep. [Mich.], 821; Mienken v. City of At
lanta, 2 S. E. Rep. [Ga.], 559; Griffin v. City of Atlanta, 4 
S. E. Rep. [Ga.], 154; State v. Harris, 20 N. W. Rep. [Ia.], 
439; People r. IRohrcr, 58 N. W. Rep. [Mich.], 661.) 

The court erred in imposing a double fine. (State v.  
Lancaster County, 6 Neb., 474; City of Tecunseh v. Phillips, 
5 Neb., 305; Ives v. Norris, 13 Neb., 252; Miller v. Hurford, 
11 Neb., 377.) 

A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state: 

There was no error in the order overruling the motion 
for a continuance. (State v. Hatfield, 72 Mo., 518; State 
v. Mooney, 10 Ia., 506; People r. Brown, 59 Cal., 345; Bur
rell v. State, 25 Neb., 581.) 

Other cases cited: Hlornberger v. State, 47 Neb., 40; 
Rauschkolb v. State, 46 Neb., 658.  

NORVAL, J.  

John A. Ehrhardt, the county attorney of Stanton 
county, filed an information in the district court of that 
county containing seventeen counts, the first fifteen of 
which charged Emil Hans with the unlawful selling of 
intoxicating liquors to different persons at various dates, 
and the remaining two counts charged him with keeping 
intoxicating liquors for the purpose of sale in violation of 
law. The accused, upon the trial, was found guility as 
charged in the last two counts of the information, and 
acquitted on the other counts. A motion for a new trial 
was overruled, and the court sentenced the defendant to 
pay a fine of $100 on each of the two counts of the infor
mation under which he was found guilty.  

The first matter of which complaint is made is the 

overruling of the defendant's motion for a continuance.  
A reversal cannot be had on this ground, for the reason 
it does not appear that the defendant was prejudiced by 
the ruling, or that there was any merit in his application.
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The motion states no reason for the postponement of the 
trial over the term, but purports to have been based 
upon an affidavit of some person not named in the appli
cation, and no such affidavit has been incorporated in the 
bill of exceptions. There is contained in the transcript 
what purports to be the copy of an affidavit made by the 
defendant which, judging from its scope, is possibly the 
one referred to in the motion. But whether or not it was 
used on the hearing, the record is wholly silent Not 
having been embodied in the bill of exceptions, the affi
davit is not entitled to consideration. (Strunk v. State, 
31 Neb., 119; Vallindingham v. Scott, 30 Neb., 187; Olds 

7agfon Co. v. Benedict, 25 Neb., 372; Van Etten v. Kosters, 
31 Neb., 285.) 

The attorney general argues that, should the affi
davit referred to be considered, and it was sufficient 
to support the application, there was no error in re
fusing the continuance, because the record shows that 
the county attorney, in open court, admitted that the 
witnesses named in the affidavit, if present, would testify 
to the facts therein set forth, and that such facts could be 
read to the jury as evidence, and that thereupon the rul
ing assailed was made. Counsel for the accused strenu
ously insist that the admissions of the prosecutor just 
mentioned were insufficient to prevent a postponement 
of the trial or to cure the error in denying the applica
tion therefor. This court has held in a civil case (Bur
ris v. Court, 48 Neb., 179) that it is not reversible error 
to deny an application for a continuance based upon 
allegations of the absence of a witness from the state, 
and of the facts to which he is expected to testify, 
when the party resisting such application admits that the 
testimony of the witness would be as represented and 
may be so treated on the trial. Whether the same rule 
obtains in criminal prosecutions this court has not hith
erto offered an opinion, and it will not do so now, owing 
to the fact that the question is not sufficiently presented 
by the record. It may be noted in passing that the courts
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of the sister states are divided in their holding upon the 
proposition. (See authorities cited in the briefs filed 
herein, also 4 Ency. Pl. & Pr., p. 865.) 

Objection is taken to the overruling of the defendant's 
motion made prior to the commencement of the trial, to 
require the state to elect whether it would proceed to 
trial upon the first fifteen counts of the information or 
the last two counts thereof. The answer of the state to 
this is that the ruling cannot be considered because not 
raised in a motion for a new trial. In the last conten
tion we do not concur. The purpose of a motion for a 
new trial is to challenge the attention of the trial court 
to its rulings made during the trial proper,-that is, 
from the beginning of the impaneling of the jury until 
the return of the verdict,-in order that any errors 
therein may be speedily corrected before the case has 
passed beyond its control. Decisions not made during 
the trial, to which class the one under consideration be
longs, are available on review, although not mentioned in 
a motion for a new trial, because they are not grounds 
for which a new trial can be moved. In Bohanan v. State, 
15 Neb., 209, it was asserted that the ruling on a plea in 
abatement could be reviewed without having been as
signed as error in the motion for a new trial. (See O'Don
ohite v. Hendrix, 13 Neb., 255; Graves v. Scoville, 17 Neb., 
593.) In Ford v. State, 46 Neb., 390, it was ruled that al
leged errors in ove-rruling challenges to jurors are not 
available when not called to the attention of the trial 
court in the motion for a new trial, since such rulings oc
curred during the trial.  

As already stated, the last two counts charged the de
fendant with the unlawful keeping of intoxicating liquors 
for sale, while the other counts charged the illegal sale of 
liquors. Separate and distinct crimes, it must be con
ceded, are joined in the information. The rule in regard 
to joinder of counts in cases of misdemeanors is that sev
eral distinct offenses of the same kind may be united 
in that manner in the same information. As stated by
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Mr. Black in his valuable treatise on Intoxicating 
Liquors, section 387: "To sell liquor unlawfully and to 
keep it for sale unlawfully are entirely distinct offenses 
under these statutes, founded on distinct criminal pur
poses, and completed by different criminal acts. Hence 
it follows that although the offender will be liable to 
prosecution under a statute for the unlawful selling of 
liquors when the sale is consummated, this will not 
hinder his being punished for the unlawful keeping of 
liquors before the sale. For the same reason, a convic
tion or acquittal for one of these offenses is no bar to the 
prosecution for the other, and the evidence of a sale ad
mitted on the trial for the selling is admissible on a sub
sequent trial for the unlawful keeping." It does not 
follow, because more than one crime is charged, that the 
state was required to make an election of the counts of 
the information under which it would proceed to trial 
and rely for conviction. The selling of liquors without 
license and the keeping them for illegal sale, it is true, 
are separate and distinct offenses, but they are all of the 
same grade and belong to the same general group or class 
of crimes, therefore they are properly joined in separate 
counts of the same information. (Burrell v. State, 25 
Neb., 581; Martin v. State, 30 Neb., 507; Nichols v. State, 
49 Neb., 777; Black, Intoxicating Liquors, sec. 442; State 
v. Klein, 78 Mo., 627; Tillery v. State, 10 Lea [Tenn.], 35; 
People v. Charbineau, 115 N. Y., 433; Conmnonwealth v.  
Gillon, 84 Mass., 505; Walters v. State, 5 Ia., 507; Conunon
wealth v. Moorhouse, 67 Mass., 470.) In Burrell v. State, 25 
Neb., 581, it is ruled that counts for selling intoxicating 
liquors on Sunday may be joined in an indictment con
taining a charge against the same person with selling 
such liquors to a minor; thus permitting the uniting in 
the same indictment or information of separate and dis
tinct offenses belonging to the same class, although dif
fering in degrees of punishment. In Cononealth v.  
Clark, 80 Mass., 367, it was asserted that counts for the 
manufacturing for sale, for being a common seller, and
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for a single sale of intoxicating liquors, in violation of 

statute could be properly joined in the same indictment.  

In Ntute L. McLaughlel, 27 Pac. Rep. [Kan.], 840, it was 

held that a count for maintaining a nuisance under see

tion 13 of the prohibitory law of Kansas was properly 

united in an information with other counts charging il

legal sales of intoxicating liquors under another section 

of the same law. No good reason has been suggested 

why the several counts should not have been united in 

this information, and there is sufficient cause for their 

joinder. While the offense for selling intoxicating liquors 

without a license is separate and distinct from that of 

keeping such liquors for illegal sale, each belongs to 

the same class of crimes. The offenses are of a kindred 

nature, and whether tried jointly or separately, as was 

well said by the supreme court of Kansas, they "must be 

tried in the same way, and largely upon the same evi

dence." It was stated in Horn berger v. State, 47 Neb., 40: 

"The unlawful intent with which the liquors were kept 

may be presumed from the fact of their sale in violation 

of law. When under an information for keeping intoxi

cating liquors for sale, a sale is proved, the burden is 

upon the accused to show that he held a license or per

mit from the proper authorities." We are persuaded 

that no error was committed in overruling the defend

ant's motion to elect.  
Upon the state resting its case, the defendant requested 

the court to direct a verdict for the accused under the 

sixteenth and seventeenth counts of the information, 

whereupon the county attorney asked, and was given, 
leave, over objection of defendant, to withdraw the rest 

for the purpose of introducing further testimony, which 

request was granted, and additional testimony was re

ceived on behalf of the prosecution. Complaint is made 

of this action of the trial court, but as no abuse of dis

cretion is shown, this court will not interfere. (Seiber v.  

Weiden, 17 Neb., 582; Gillette v. Morrison, 9 Neb., 395; 

Tomer v. Densmore, 8 Neb., 384; Chicago, B. & Q. R. Co. v.
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Goracke, 32 Neb., 90; Pence v. Uhl, 11 Neb., 320; Yeoman 
v. State, 21 Neb., 171.) 

Error is predicated upon the refusal of the court, after 
the state had rested its case the second time, to direct 
the jury to return a verdict of not guilty as to the last 
two counts of the information. This point is not prop
erly saved by the record for review. It is disclosed on 
page 97 of the bill of exceptions that the state, in making 
out its case in chief, introduced in evidence the half bar
rel of "Raspberry Cordial" and two cases of "Eggine" 
identified and referred to by the witnesses as having been 
found secreted on defendant's premises, and that two 
samples of the last named liquid were markeo by the 
official reporter for identification as exhibits "B" and 
"C," respectively, and that he likewise marked a sample 
of the "Raspberry Cordial" exhibit "D." It is also re
cited that those. exhibits are made part of the bill of ex
ceptions; but we are unable to discover as part of the 
record either the half barrel of "Cordial" or "Eggine" 
introduced in evidence, much less samples of either of 
them. The bill of exceptions contains internal evidence 
that it does not contain all the evidence which was before 
the court and jury when the request to direct a verdict 
of acquittal was made; hence this court is unable to de
termine whether the ruling assailed was right or wrong.  
The presumption must be indulged, in the absence of 
part of the testimony-the liquors in question, that the 
decision was right. One of the controverted questions 
of fact on the trial was whether the liquors were intoxi
cating, and samples thereof not having been preserved 
by the bill of exceptions, we have not the means afforded 
the trial court and jury, of determining the intoxicating 
character of the "Cordial" and "Eggine," and the assign
ment of error under consideration is accordingly over
ruled. (Missouri P. R. Co. v. Hays, 15 Neb., 224; Nelson 
v. Jenkins, 42 Neb., 133; Warner v. Hutchins, 48 Neb., 
672.) 

The ruling of the court is criticised which denied de-
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fendant's motion to strike out the testimony of Solomon 
Denny as to the sale of the liquor made to him by the 
defendant on the 5th of November, 1894. The ground of 
this complaint is that the accused was not charged with 
selling, or keeping for sale, any intoxicating liquors on 
that date. This is true, but that did not rend er the tes
timony incompetent. The state was not confined in its 
proof to the particular dates alleged in the information.  
It is sufficient if the proof tended to establish the com
mission of the offense within the period limited by stat
ute for the prosecution thereof. (Yeoman v. State, 21 Neb., 
171; Palin v. State, 38 Neb., 862.) This doctrine does 
not conflict with State v. Pischel, 16 Neb., 490, cited by 
counsel for the accused, since in that case it was merely 
decided that each act of selling any of the liquors named 
in the statute constituted an offense, and that an indict
ment was therefore had which charged the sale of all 
the liquors mentioned in the law on a particular day 
with a continuando. The counts of the information un
der which the convictions in the case at bar were had 
fix the date of the commission of the offenses on No
vember 17, 1894, just twelve days subsequent to the ille
gal sale of liquor to Denny. Such a sale was pertinent 
and proper to establish the unlawful purpose of the de
fendant in keeping the liquors found in his possession.  
(Horaberger v. State, 47 Neb., 40.) 

The seventh and ninth assignments of error will be 
considered together, as they present the same question 
for review. The state was permitted to prove on the 
trial by W. L. Bowman and S. Persons the per cent of 
alcohol contained in the "Raspberry Cordial," also in the 
"Eggine," or "Tom and Jerry," as called by some of the 
witnesses. Several objections were made by the defend
ant's counsel to those witnesses answering the interroga
tories of the state put to each of them for the purpose of 
eliciting testimony upon the line just indicated, but the 
only objection upon which reliance is now placed is that 
no proper foundation was laid for the introduction of the
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testimony. It is obvious the purpose of the prosecutor 

was to establish that the liquors were intoxicating, which 

was a material issue in the case. Proofs having been in

troduced tending to show that said "Raspberry Cordial" 

and "Eggine" were found in the defendant's possession 

near the date mentioned in the information, and that he 

had previously sold the same kinds of liquors, it was 

then competent to show the intoxicating character of 

those in controversy. What was intended by the objec

tion, doubtless, was that the witnesses had not shown 

themselves competent to testify upon the matter which 

the question put to them was sought to elicit, and, so 

regarding the scope and purpose of the objection, we 

think it was well taken, as the record had not at that 

time disclosed either witness was able to tell whether this 

"Raspberry Cordial" or "Eggine" contained alcohol, or 

was intoxicating or not. This omission was, however, sup

plied by the subsequent testimony of the same witnesses, 
although while both were physicians of long standing, it 

was not disclosed that either was a proficient judge of 

intoxicating liquors, yet sufficient knowledge of the sub

ject was possessed to make the testimony of each compe

tent. The weight to be accorded the same was solely for 

the jury to determine. Furthermore, after the objection 

alluded to was interposed, each witness unchallenged 

testified to the per cent of alcohol in the said samples 

submitted to him, besides the defendant's counsel also 

fully elicited the same evidence from each of them, so 

that any error committed in the ruling upon said objec

tion was without prejudice.  

Complaint is made of the first instruction, which reads 

as follows: 
"1. The defendant, Emil Hans, is charged in the in

formation with selling intoxicating liquors, at various 

times, to different individuals, as set forth in the infor

mation, without having obtained a license to sell such 

liquor, as provided by law. Defendant is also charged 

with keeping for sale on the 17th day of November, 1894,
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-vinous liquors, consisting of one half barrel of 'Raspberry 
Wine,' and spirituous liquors, consisting of two eases of 
prel)ared 'Tom and Jerry,' without having procured a li
cense for the sale thereof in compliance with the laws of 
this state." 

A single vice is imputed to the foregoing, which is that 
it assumes that the "Raspberry Wine" was vinous liquor 
and that "Tom and Jerry" was a spirituous liquor, and 
that it was necessary for the defendant to have a license 
to sell the same to entitle him to keep the same in his 
possession. This criticism is unjust. The court assumed 
the existence of no fact, but merely stated the nature of 
the offenses charged in substantially the language of the 
information.  

Another assignment is that the court erred in giving 
the third paragraph of the charge. That instruction re
lated alone to the offenses set forth in the first fifteen 
counts of the information, and informed the jury what 
was necessary for the state to establish before a convic
tion could be had thereunder. Since the defendant was 
acquitted under all of said counts, it is useless to examine 
the instruction, inasmuch as the defendant was not prej
udiced by its giving.  

It is next objected that the court erred in giving this 
instruction: 

"4. The statutes of this state make it unlawful for any 
person to keep for the purpose of sale without license 
any malt, spirituous or vinous liquors in this state, and 
the possession of any such liquor is made presumptive 
evidence of the violation of the law, unless, after exami
nation, he shall satisfactorily account for and explain the 
possession thereof, and that it was not kept for any un
lawful purpose." 

The foregoing is substantially in the language of a 
portion of section 20, chapter 50, Compiled Statutes, 
entitled "Liquors." It is argued that the presumption 
of a violation of said law arises from the possession 
of such liquors only when they have been seized under 
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a search warrant contemplated by the statute, and 
the person therein named has been taken before a mag
istrate for examination. For the purposes of the case
at bar, the soundness of said contention may be conceded, 
and yet the instruction was not erroneous, because it was.  
developed on the trial that the liquors were actually 
seized by the sheriff, on a warrant issued by the county 
judge, and that the defendant was taken before him for 
examination. So that upon the defendant's own con
struction of the statute, irrespective of what may be the 
true interpretation, the instruction was faultless.  

Tle fifth instruction is assailed on the ground that it 
permitted the jury to find the defendant guilty of both 
the sixteenth and seventeenth counts, even though the.  
evidence should disclose that he was only guilty of the
offense charged in one of them. The instruction, when 
considered in connection with the one following it, is not 
susceptible of the construction placed thereon by counsel.  
The jury were directed by the sixth instruction to con
sider each count of the information and ascertain and de
(ide from the evidence whether the defendant was guilty 
or not guilty of any one of the offenses charged. It is a 
familiar rule that instructions must be construed to

gether.  
The observations made on the criticisms urged against 

the third instruction are equally applicable to the assign
ment of error based upon the giving of the seventh in
struction, and such assignment is overruled without fur
ther consideration. The charge, construed as a whole, 
plainly stated the law applicable to the case, and was 
not prejudicial to the accused.  

A reversal is asked for the refusal of the court to, give 
the following request of the defendant: 

"5. You are instructed that the state must prove that 
on the 17th day of November, 1894, the defendant had in 
his possession the 'Raspberry Wine' and 'Tom and Jerry," 
and the fact that on the 19th day of November, 1894, the 
sheriff found the same is not proof that he had said prop-
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erty in his possession on the 17th day of November, 1894, 
and it is for you to determine whether the state has 
proven the same or not." 

This request was erroneous and rightly refused, be
cause it made it obligatory upon the state to prove that 
the defendant had possession of the liquors named on No
vember 17, the date mentioned in the information. Such, 
as we have already shown by the adjudications of this 
court, is not the law.  

We decline to consider the assignment that the ver
dict is not sustained by sufficient evidence, because the 
"Raspberry Cordial," and "Eggine," or "Tom and Jerry," 
introduced in- evidence in the lower court are not before 
us. T( consider the reiainder of the evidence without 
them might lead us to a wrong conclusion.  

Objection is made to the overruling of the motion in 
arrest of judgment. It contained five grounds. Only two 
are here relied upon, namely, that the information does 
not state facts sufficient to constitute a crime and the 
several different offenses are improperly joined. Neither 

of the grounds possesses any merit. The two counts 
under which convictions were had are sufficient in form 
and substiance, and we have already held that there was 
no misjoinder of offenses.  

The overruling of the motion for a new trial is assigned 
as error. This assignment is too indefinite to be availa
ble, inasmuch as the motion for a new trial was based 

upon several distinct grounds. (Conger v. Dodd, 45 Neb., 
39; Glaze v. Parcel, 40 Neb., 732; Pearce v. McKay, 45 Neb., 
296; Sigler v. McCon nell, 45 Neb., 598.) 

Section 1, chapter 33, Laws, 1889 (Compiled Statutes, 
ch. 50, sec. 20), provides, 'inter alia, that "Hereafter it shall 
be unlawful for any person to keep for the purpose of 
sale, without license, any malt, spirituous or vinous liq
uors in the state of Nebraska, and any person or persons 
who shall be found in possession of any intoxicating liq
uors in this state with the intention of disposing of the 
same without license in violation of this chapter, shall
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be deemed guilty of a misdemeanor, and on conviction 
thereof shall be fined or imprisoned as provided in section 
eleven of this chapter," etc. The foregoing makes a 
crime of each and every act of keeping for unlawful sale 
any one of the liquors enumerated in the section; in other 
words, the having in one's possession any vinous liquors 
for the purpose of sale without a license or permit is a 
separate *and distinct offense from that arising from the 
keeping of any spirituous liquors for disposal in violation 
,of law. We must not be understood as intimating that 
each day the liquors are kept for illegal sale constitutes 
a separate offense. On the contrary, the offense is a con
tinuing one, and so long as there has been no interrup
tion, there is but one keeping. The sixteenth count of the 
information charges the unlawful keeping for the purpose 
of sale without a license certain vinous liquors, consisting 
of a half barrel of "Raspberry Wine," and the seventeenth 
,count charges the keeping for the same unlawful pur
pose certain spirituous liquors, consisting of two cases of 
"Tom and Jerry." Therefore two separate and distinct 
offen-es are alleged, and the defendant having been con
victed of both, a separate sentence for each within the 
limit fixed by section 11, chapter 50, Compiled Statutes, 
was properly imposed for each offense. (State v. Pischel, 
16 Neb., 490; Smith v. State, 32 Neb., 105; Nichols v. State, 
49 Neb., 777.) 

It is finally insisted that said chapter 33 of the Session 
Laws of 1889 is unconstitutional, in that the title of the 
-act is too restrictive, or not broad enough to include the 
legislation embraced thereunder. The precise question 
-was before the court in Re White, 33 Neb., 812, and was 
,decided adversely to the contention of this defendant.  
No sufficient reason has been suggested for disturbing 
-the construction of the act given in that case, and it will 
be followed.  

After a scrupulous consideration of the several assign
ments of error, and the able argument of counsel for the
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accused, we fail to discover any reversible error in the 
record, and the judgment is therefore 

AFFIRMED.  

JOHN REUTHER V. HENRY ZIMBLEMAN.  

FILED JANUARY 7, 1897. No. 6885.  

1. Review: BILL OF EXCEPTIONS. A bill of exceptions will be disre
garded upon review unless certified by the clerk of the trial court 
to be the original or a true copy.  

2. Instructions: REPETITIONS. It is not reversible error to refuse an 
instruction like one already given to the jury.  

ERROR from the district court of Fillmore county.  
Tried below before HASTINGS, J. Affirtled.  

John Barsby, for plaintiff in error.  

Charles fH. Sloan, contra.  

NoRvAL, J.  

This was an action by John Reuther against Henry 

Zimbleman for the recovery of damages claimed to have 

been sustained by the plaintiff by the discharge of sur

face waters upon his lands by the defendant. The an

swer admits that, by the cutting of a ditch by the de

fendant, the waters of a pond on the land previously 

having no outlet were discharged upon plaintiff's prem

ises, denies that any damages were thereby sustained by 

plaintiff, and avers that such waters flowed in a natural 

waterway which crossed the lands of the latter. From 

a verdict and judgment in faVor of the defendant, error is 

prosecuted by the plaintiff.  
Three assignments of error are argued, the first being 

that the verdict is not sustained by the evidence. This 

assignment is not available, for the reason that the pur-
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ported bill of exceptions is not authenticated by the clerk 

of the trial court to be the original or a true copy. (Felber 

v. Gooding, 47 Neb., 38; Childerson v. Childerson, 47 Neb., 

162; Romberg v. Fokken, 47 Neb., 198; Wood v. Gerhold, 

47 Neb., 397; Andres v. Kridler, 47 Neb., 585; Sieberling v.  

Fletcher, 47 Neb., 847.) 
The next assigmnent is predicated upon the ruling of 

the court in refusing to permit plaintiff's witness, Henry 

Jacobs, to testify whether he had not received pay from 

the defendant as damages on account of the water flow

ing from the pond on the land owned and occupied by 

the witness. This objection cannot be considered, since 

the bill of exceptions is not authenticated.  

It is finally insisted that the court erred in refusing 

plaintiff's second request to charge, which is as follows: 

"2. To cause water to wrongfully flow onto the land of 

another which would not flow there naturally is to create 

a nuisance in itself, and calls for at least nominal dam

ages." 
The principle enunciated in the foregoing, at least so 

far as it stated the correct rule, was fairly submitted to 

the jury by the third, fourth, and fifth paragraphs of the 

instructions given by the court on its own motion; hence, 
the failure to give plaintiff's instruction is not a ground 

for reversal. (Tcavers v. Missouri P. R. Co., 47 Neb., 761.) 

The judgment is 
AFFIRMED.  

STATE OF NEBRASKA, EX REL. MICHAEL MORRISSEY ET 

AL., V. BASIL S. RAMSEY, JUDGE.  

FILED JANUARY 7, 1897. No. 8917.  

1. Review: SUPERSEDEAs. The filing of a supersedeas bond is not es

sential to obtain a review of a decree or final order of the district 

court, either by appeal or upon error; but such bond is indispen

sable to a stay of proceedings pending the review.
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2. - -: . Such bond, when filed and approved, will not operate 

as a supersedeas unless it contains the conditions prescribed by 

law.  

S. - : - A proper supersedeas bond executed, filed, and ap

proved in one cause will not act as a supersedeas of a decree subse

quently rendered in another action between the same parties.  

4. Pleading: DEMURRER. Averments of legal conclusions in a pleading 

are not admitted by a demurrer.  

ORIGINAL application for mandamus to compel respond

ent, as judge of the second judicial district, to recall an 

-order of sale issued by the clerk of the district court of 

-Cass county upon a decree of foreclosure. Dismissed.  

A. N. Sullivan, for relators.  

Byron Clark and C. A. Rawds, contra.  

NORVAL, J.  

This was an original application for a peremptory writ 

of mandamus to require the respondent, as judge of the 

second judicial district, to recall an order of sale issued 

by the clerk of the district court of Cass county upon a 

decree of foreclosure rendered therein. The respondent 

has filed a general demurrer to the application, which has 

been argued and submitted.  
The application is exceedingly verbose, but the follow

ing is believed to be a fair summary of its material aver

ments: On the 16th day of October, 1893, relators, 
Michael Morrissey and Susan C. Morrissey, made, exe

cuted, and delivered to the Citizens Bank of Plattsmouth 

their mortgage deed, whereby they conveyed to the bank 

certain lands situate in Cass and Platte counties, to se

cure the payment of their promissory note for $10,000, 
with five interest coupons attached of $700 each; that on 

September 10, 1894, one Charles C. Parmele was duly 

appointed receiver of said bank, who entered upon the 

-duties of his trust and has been so acting as receiver ever 

since; that on December 27, 1895, the relators and said 

xreceiver, and others interested in the said bank, entered
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into an agreement, subject to approval by the court, for 
the settlement of said mortgage, by the terms of which 
relators were to convey to the receiver certain lands, 
consisting of 480 acres, at the agreed price of $43 per 
acre, in satisfaction of the amount due on said real estate 
mortgage, also two other notes of the relators, for $779 
and $80, respectively, leaving a balance due them from 
the bank of the sum of $2,976, including a deposit of $107; 
that on the same day the district court rendered a decree 
canceling said real estate mortgage, and awarded re
lators a vendor's lien upon said land for said sum of 
$2,976; and they executed a deed to relators for said 
real estate, which conveyance was duly recorded in the 
office of the register of deeds of Cass county, and the re
ceiver canceled said notes upon the books of the bank
On April 30, 1896, on the petition and application of one 
D. 0. Dwyer, a creditor of said bank, the district court 
of Cass county entered a decree setting aside the said 
(ecree of December 27 approving the settlement with the 
Morrisseys, and also ordered said receiver to proceed at 
once to foreclose said mortgage, and that the said deed 
from Morrisseys be canceled of record. A motion for 
a new trial was filed and overruled, and supersedeas 
bond fixed by the court at $2,500; that "on the 12th day 
of June, 1896, these relators filed a supersedeas bond as 
required by law, which was duly approved by the clerk 
of said court;" that on the 10th day of October, 1896, a 
transcript of the proceedings and a petition in error were 
filed in this court, and a summons in error was issued, 
which was served upon the parties interested; that on 
May 25, 1896, in pursuance of said last mentioned decree, 
the said receiver commenced a suit in the district court 
of Cass county to foreclose said mortgage, and that the 
relators filed no answer therein and a decree of foreclos
ure was rendered as prayed. Subsequently, relators filed 
a motion, accompanied with an affidavit, setting forth the 
giving of the supersedeas bond as aforesaid and its ap
proval by the clerk of the court. We are not definitely
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advised as to the object of this motion, but presumably 
it was presented for the purpose of preventing further 
proceedings under the decree of foreclosure. The motion, 
whatever its scope and object, was overruled on Novem
ber 18, 1896. The receiver was directed to proceed under 
said decree. An order of sale was issued and delivered.to 
the sheriff, who is proceeding to sell the mortgaged prem
ises, and relators have frequently requested the respond
ent, as judge of the district court, to recall the same, 
which he refuses to do.  

There is no merit in the application. It is not claimed 
that any written request for a stay of the issuance of an 
order of sale upon the decree of foreclosure has been filed, 
as might have been done under section 477b of the Code of 
Civil Procedure. The record fails to disclose that any 
appeal has been taken, or proceedings in error prosecuted, 
from said decree foreclosing the mortgage, or that any su
persedeas bond has been given under the provision of 
either section 588 or section 677 of the Code. The relators 
having neglected to avail themselves of the benefits of the 
statute relating to stays of orders of sales, and having 
taken no steps to obtain a review of said foreclosure de
cree, by either giving a supersedeas bond or by filing a 
transcript of said decree, it is not discoverable that they 
are in any position to invoke the aid of the court to pre
vent the enforcement of the decree in question by requir
ing the respondent to recall the order of sale from the 
hands of the sheriff before he has executed its mandate.  

We are asked to hold that the supersedeas bond given 
by the relators on June 12, 1896, operated to suspend the 
decree foreclosing the mortgage. This cannot be done, 
for two reasons. In the first place, such bond was not 
filed in the foreclosure suit, but was executed and ap
proved in another case or proceeding, before the action 
to foreclose the mortgage was ever commenced or the 
decree therein was extended. Manifestly a supersedeas 
bond furnished in one cause will not operate to suspend 
or prevent the enforcement of a judgment or decree ren-
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dered in another and different action. Suppose a super
sedeas bond should be given upon the rendition of a de
cree foreclosing a mortgage, and the plaintiff should 
bring another action in the same court upon the identical 
mortgage and obtain another decree of foreclosure; such 
bond would not sup~rsede the second decree. The sup
posed case and the one before us are not distinguishable 
in pinciple.  

There is another reason for refusing to hold that the 
said bond executed by the relators did not operate as 

a supersedeas, and that is it is not disclosed by this 
record that it was conditioned as prescribed by stat
ute. The copy of the bond is neither attached to nor 
made a part of the application for mandanvs; nor are 
the conditions of such bond set out in the application 
filed therein. The only allegation therein upon the sub

ject is that "on the 12th day of June, 1896, these relators 

filed a supersedeas bond as required by law," which is 

the mere avernent of a legal conclusion from facts not 

stated, and therefore not admitted by the demurrer. A 

supersedeas bond not conditioned as required by statute 
is insufficient to prevent the enforcement of the decree 

it was given to supersede. (State v. Thiele, 19 Neb., 220; 

O'Chander v. State, 46 Neb., 10.) 
In view of the conclusion reached, it is unnecessary 

to discuss the proposition whether- mandamus will lie 

against the respondent to compel the performance of a 

judicial act. The application fails to set forth sufficient 

facts to entitle relatu a. to the relief demanded. The de

murrer is sustained and the action 
DISMISSED.
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MAUD WALLACE V. SCHOOL DISTRICT No. 27, SALINE 

COUNTY.  

FILED JANUARY 7, 1897. No. 6902.  

. Schools and School Districts: TEACHERS: CONTRACTS OF EMPLOY

MENT. Plaintiff entered into a written contract of employment as 

teacher with a school district for the term of three months, com

mencing at a stated time, with option to her to teach the school 

year if satisfaction was given. She taught under the contract the 

three months, exercised the option given her, and remained in the 

employ, without objection, another three months, when she was 

discharged without good or sufficient cause, before the close of the 

school year. Held, That the services rendered after the first three 

months were performed under said contract, and a new written 

contract was not necessary to bind the district for the entire school 

year.  

2. -. In the absence of a stipulation in the con

tra( to the contrary, under the existing statute, a qualified teacher 

cannot be discharged at the pleasure of the district, but only where 

just cause c::ists therefor.  

8. - : . Jones v. City of Nebraska City, 1 Neb., 176, 
distinguished.  

4. - : . If a teacher duly employed in the public 

schools for a specified period is dismissed by the school board 

prior to the expiration of the term of employment, without being 

shown to be incompetent, or for other good reason, the district is 

liable therefor.  

. : - : - : PLEADING. Held, That the petition stated a 

cause of action.  

ERROR from the district court of Saline county. Tried 

below before HASTINGS, J. Reversed.  

F. I. Foss, 0. M. Quackenbush, and W. R. Matson, for 

plaintiff in error.  

Hastings d MeGintie and A. S. Sands, contra.  

NORVAL, J.  

This is a petition in error to review the judgment of the 

district court sustaining a general demurrer to plaintiff's
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petition, in an action by a school teacher against a school 
district for the alleged breach of contract of employment.  
Plaintiff alleges in her petition that she is and was a 
qualified teacher of Saline county; that on the 7th day of 
September, 1891, she entered into a written contract with 
the defendant to teach its school for the term of three 
months, commencing on said date, with privilege of 
school year of nine months providing satisfaction was 
given, for which service defendant agreed to pay her the 
sum of $40 per month; that in pursuance of said contract 
she taught defendant's school for six months, that being 
the fall and winter terms; that in the month of March, 
1892, and a few days prior to the close of the winter term, 
all the officers of the defendant came to plaintiff and 
agreed that she had given good satisfaction, and it was 
then and there agreed between plaintiff and defendant 
that she should teach the balance of the school year, the 
spring term of three months, under the written agreement 
then in force, commencing on March 14; that a few days 
prior to said date plaintiff's mother was taken violently 
ill, of which fact defendant was apprised by plainti, 
and at her request a few days' delay was granted by the 
defendant to commence the school; that on the 15th day 
of March defendant discharged plaintiff and refused to 
permit her to further perform said contract, and without 
any reasonable cause or excuse refused to allow plaintiff 
to continue in the employ as agreed, although she was 
ready and willing to commence at once, and immediately 
so informed the officers of the district; that she made all 
proper and reasonable endeavor to secure other employ
ment, but was unable to do so, to her damage in the sum 
of $120. The contract attached to and made a part of 
the petition is as follows: 

"This agreement, entered into this 7th day of Septem
ber, 1891, between school district 27 of Saline county, 
Nebraska, and Maud Wallace, a qualified teacher of said 
county, witnesseth: That the said Maud Wallace agrees 
to teach the school of said district in a faithful and effi-
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cient manner for the term of three (3) months and privi 
lege of school year, providing satisfaction is given, com
mencing on the first Monday in September, 1891, and 
.agrees to keep herself qualified and agrees in all things 
to obeive the rules and regulations of the district board.  
In consideration whereof said school district agrees to 
pay said Maud Wallace the sum of $40 per month for 
said services, and agrees to keep the schoolhouse in good 
repair and provide necessary fuel; provided, that in case 
said Maud Wallace shall be discharged for sufficient 
cause by the district board, or shall have her certificate 
annulled, she shall not be entitled to any compensation 
from and after such dismissal or annulment.  

"In witness whereof, we have hereunto subscribed our 
names this 7th day of September, A. D. 1891.  

"E. A. ALLEN, Director.  

"Approved: "MAUD WALLACE, Teacher.  

"A. LINDY, Treasurer." 

It is contended by counsel for defendant that the con
tract limits the term of employment to a period of three 
months, commencing on the first Monday in September, 
1891, and that neither party was bound at the end of that 
time unless a new contract in writing was entered into.  
It is true that the contract fixed definitely the time plaint
iff should teach in the first instance at three months, 
and her services could not have been demanded by the 
district after that period without she exercised the privi
lege or option given by the contract; but it does not follow 
that a new contract in writing was necessary to entitle 
her to longer remain in the employ of the defendant. It 
was expressly stipulated at the time of the hiring that she 
should have the privilege of teaching the school year, 
which, the petition avers, was nine months, in the event 
she gave satisfaction. This option, the petition shows, 
she exercised, and the defendant accepted her services 
under the contract for six months, the officers of the dis
trict representing that she had given good satisfaction.
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There was no want of mutuality when she availed herself 

of the option and continued to render services, which 
were accepted, beyond the three months' term. After 

that she was under obligation to continue to teach the 

entire school year, and the defendant was likewise bound 

to pay her the contract price. Her services rendered be

yond the term of three months were not performed with
out any written contract, but under and in pursuance of 
the one above set out. No new or additional written 
agreement was required to bind either party. (Clark, 
Contracts, sec. 936.) 

It is said plaintiff did not tender her services to the 
district for the time for which she seeks to recover, nor 
did she go to the schoolhouse to continue her employ
ment. The petition avers that she requested the mem
bers of the board to permit her to so do; that they re
fused and informed her they would oust her from the 
building if she attempted to teach. This shows a suffi
cient offer to perform the contract on her part.  

Another contention is that a school district has the 

power to discharge a teacher at any time, and when it 
exercises that right its decision is final and conclusive.  
On this question we are cited to Jones v. City of Nebraska 
City, 1 Neb., 176, and Bays v. State, 6 Neb., 167. The first 
case was founded upon a statute not now in existence, 
which in express terms conferred authority upon school 
boards to remove teachers at pleasure, and the court 
rightly held that this law entered into and formed part 
of the contract of hire, and that the teacher could be 
discharged by the board before the expiration of his em
ployment, whether sufficient cause for dismissal existed 
or not. The statute under which that decision was ren
dered not now being in force, the case is not a precedent 
for any holding that this plaintiff is not entitled to re
cover. The court in Bays v. State, supra, construed sec
tions 45 and 56 of chapter 68, General Statutes. By sec
tion 45 a majority of the members of the district board 
were empowered to "hire'qualified teachers for and in the

0
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name of the district," and by section 56 the board was 
given "the general care of the school, and may establish 

all needful regulations for the management not in con
flict with rules prescribed by the superintendent." It 

was held, as an incident to the powers invested in a school 

board by said sections, that it had the right to dismiss. for 

incompetence or any other sufficient cause. LAE, C. J., 
after quoting the sections referred to, observes: "This 

language is somewhat general, but we think the authority 

is clearly implied for the board to discharge a teacher 

who, for any reason, is found to be incompetent. The 

authority to terminate the employment of a teacher must 
rest somewhere, and in the absence of an express provis

ion on this subject it should, we think, be governed by 
the general rule of the common law applicable in analo

gous cases, and be held to reside with those whose duty 
it is to represent the district in making the contract, and 
who are directly responsible for the successful manage
ment of the school. By the common law, if a servant 

neglect the duties of his employment, or is incompetent 
to perform them with reasonable skill, he may be dis

charged at once, although hired for a definite time which 

has not yet elapsed. And where a servant is formally 
discharged, even although it be without adequate cause, 

he cannot continue the service against the will of his 

employer, but must seek redress by an action for dam

ages." The sections of the statute under consideration 
in that case, as respect the power of district boards in 

the matter of hiring teachers and the management and 

general care of the schools, are substantially the same 

as section 11, article 4, and section 3, article 5, of our 

prcsent school law; hence, Bays v. State justifies the 

conclusion that a school board may dispense with the 
services of a teacher, if good cause therefor exists, prior 

to the expiration of his term of employment, although 
no such express power is given in the statute. The 

question whether a teacher can recover damages against 

the district for a wrongful discharge was not before



NEBRASKA REPORTS.

Wallace v. School District.  

the court in the case in 6 Nebraska, nor was any opin
ion there expressed upon the question. Applying the 
rule of law which governs the breach of contracts for 
hire entered into between individuals, it is very evident 
that a school district is liable for the damages sustained 
by a teacher on account of being dismissed by the board 
where no good and valid ground exists for such dis
-charge. The court must not be understood as holding 
that such an action can be maintained where the con
tract of employment authorizes the school board to dis
pense with the services of the teacher whenever it chooses 
to do so. This contract confers no such power upon 
the defendant. Plaintiff obligated herself to give sat
isfaction, and it is averred in the petition, and by the 
demurrer admitted to be true, that the members of the 
.board informed her that she had given satisfaction.  

It is further urged that the petition fails to allege that 
plaintiff was not discharged for good cause or incompe
tency, therefore it will be presumed that the board had 
good cause for its action; and there can be no recovery.  
-Consnel for defendant must have misread the petition.  
It is there averred that the defendant, "without any rea
sonable cause or excuse whatever, refused to suffer this 
plaintiff to continue in its employ." This shows that the 
-discharge was wrongful. We are constrained to hold 
that the petition stated a cause of action, and that the 
court erred in sustaining the demurrer. The judgment 
is reversed and the cause remanded.

REVERSED AND REMANDED.

1786 [VOL. 50
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GOTTLIEB STORZ ET AL. V. LENA FINKLESTEIN, ADMINIS

TRATRIX, ET AL.  

FrLED J.ANUARY 7,1897. No. 6308.  

1. titachment: ACTION ON BOND: BURDEN OF PROOF. In an action On 

an attachment bond, where the answer is a general denial of the 

averments of the petition, the burden is upon the plaintiff to show 

that the attachment was wrongfully issued; that is, that the aver

ments in attachment affidavit as ground for the writ were untrue.  

RYAN and RAGAN, CC., dissenting.  

. - : INSTRUCTIONs. An instruction in such a case which 

permits the jury to return a verdict for the plaintiff if they find 

that the attachment was merely dissolved, held erroneous. RYAN 

and RAGAN, CC., dissenting.  

L Review: INsTRUcTIONs. A judgment will not be reversed for errors 

committed in giving instructions where it is not shown the unsuc

cessful party could have been prejudiced thereby.  

4. Attachment: BOND: SIGNATUREs. An attachment bond Is valid 

without the signature of the attaching plaintiff, and where he does 

not sign the bond he is not liable thereon to defendant in attach

ment. RYAN and RAGAN, CC., dissenting.  

REHEARING of case reported in 48 Neb., 27. Reversed 

in part.  

Lake, Hamilton d' Maxwell, for plaintiffs in error.  

Estabrook & Davis and Charles E. Clapp, contra.  

NORVAL, J.  

Louis M. Finklestein recovered judgment in the court 

below against Gottlieb Storz, Joseph D. Iler, and Theo

dore Olsen upon an attachment bond. The defendants 

jointly and severally prosecuted error to this court, and 

a judgment of reversal was entered at the last term, the 

opinion being reported in 48 Nebraska, 27. A motion 

for a rehearing, based upon three grounds, was sustained, 

and the cause again submitted for consideration.  

It is urged that the judgment of the lower court should, 

in any event, be affirmed as to the defendant Olsen. The 

16
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judgment as to him was reversed for the giving of this in
struction: 

"1. In order that plaintiff may recover in this action, 
he must satisfy you by a preponderance of all the evi
dence: First, that defendants Storz and Iler, in, a suit 
brought by them against him, caused an attachment to 
be issued and levied on his bottling works; second, that 
said attachment was dissolved in due course of law; 
third, as to the amount of damages, if any, suffered by 
him as a direct result of the issuance and levy of said at
tachment; fourth, that the attachment bond was duly 
executed by defendant Olsen." 

An examination of the briefs and arguments has failed 
to conyince the writer that this instruction stated the cor
rect rule applicable to the issues made by the pleadings 
either as to Olsen or his co-defendants. It will be ob
served. that the suit is upon an attachment undertaking 
conditioned in accordance with the provisions of section 
200 of the Code of Civil Procedure, "that the plaintiff 
shall pay the defendant all damages which he may sus
tain by reason of the attachment if the order be wrong
fully obtained." There is no possible room for doubt 
that no liability arises upon such a bond unless the at
tachment was wrongfully issued, and the burden of es
tablishing that fact is upon the plaintiff. No decision 
rendered under a statute like our own holds the contrary 
to be true. The element of the wrongful issuance of the 
attachment was omitted from the instruction quoted ex
cept it is contained in the second subdivision thereof, 
namely: "That said attachment was dissolved in due 
course of law." In the former opinion it was held that 
this language was not sufficient to show that the attach
nient was wrongfully sued .out, and that view is evidently 
sound, inasmuch as the attachment may have been dis
solved for mere defects, omissions, or irregularities com
mitted by the officer in issuing the writ. Doubtless, the 
discharge of an attachment on a finding in favor of the 
(1 efendant, on an issue as to the truth of the facts alleged
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as the ground for the writ, is conclusive between the 
parties in an action on the bond that the writ was wrong
fully obtained, unless it has been reversed on error. (loge 
v. Norton, 22 Kan., 374; litchcll c. Mauttingly, 1 Met. [Ky.], 
237; Boatcriflit c. Rltewurt, 37 Ark., 614.) But the in
struction under consideration failed to inform the jury 
that they must find the attachment was discharged for 

want of sulficient -rounds for the obtaining of the writ 
to justify a recovery on the bond. The effect of the in

struction was to withdraw from the consideration of the 
jury whether the attachment had been wrongfully ob
tained, and to allow a recovery if they found the writ had 
been discharged for any cause. The authorities gener
ally hold that an attachment is not wrongfully obtained 
unless it is shown that the plaintiff has no meritorious 
cause of action against the defendant, or having such a 
cause of action, the ground stated in the attachment affi
davit is untrue. The word "wrongful," as used in the 
statute, does not apply to a dissolution of an attachment 
on account of defects in the forim of the proceedings or 
for mere omissions, irregularities, or informalities which 
the officer may have committed in the issuance of the 
process.  

The statute of Florida requires the plaintiff in attach
ment to give a bond with at least two or more sureties in 
double the amount claimed conditioned "to pay all costs 
and damages which the defendant may sustain in conse
quence of improperly suing out said attachment." (Stat
utes of Florida, 1892, see. 1046.) The court, in construing 
the above provision in Steen v. Ross, 22 Fla., 480, say: 
"We think the word 'improperly,' as used in the statute, 
has a broader signification than a mere irregularity, and 
that it is insufficient to allege as a breach of the condi
tion, although in the express words of the bond, that it 
was improperly issued. The breach should state with dis
tinction in what. its impropriety consisted. It is only 
improperly issued when the plaintiff has no meritorious 
cause of action, of that class of actions in which the law
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authorizes a resort to the remedy against the defendant, 
or having such a cause of action the ground alleged in 
the affidavit for its issue is untrue, or not one of the 
grounds enumerated which must exist before it can be 
obtained. We do not think it was intended to cover a 
case where the plaintiff had a meritorious cause of action 
of the class for which an attachment may legally issue, 
and when the cause for its issuance is one of those speci
flied in the statute, and such cause is true if the attach
ment was dissolved for some irregularity or for some 
technical reason." The doctrine announced in the fore
going is stated with approval in Drake On Attachment, 
see. 170, and Shinn on Attachment & Garnishment, sees.  
183, 187.  

Sharpe v. Hunter, 16 Ala., 765, was a suit upon an at
tachment bond conditioned substantially like the one at 
bar. The order for attachment was quashed for a defect 
in the affidavit upon which it issued. The trial court 
charged the jury that if they believed the writ of attach
ment sued out was abated on plea, the plaintiff was 
entitled to recover his actual damages sustained. The 
supreme court held this instruction erroneous. Chilton, 
J., in the course of his opinion, observed: "What is 
meant by the term 'wrongful' as used in the statute to 
which this bond conforms? Was it, as is contended by 
counsel for the defendant in error, designed to apply to 
defects in the form of the proceedings, on account of 
which the attachment should be quashed, as well as to 
the ground upon which it was to be issued? Or was the 
object of the framers of the act merely to provide a 
remedy against persons who should resort to this extra
ordinary remedy to the prejudice of another, without 
cause or sufficient ground therefor? It is, to my mind, 
perfectly clear that the litter construction is the correct 
one. * * We think that by the wrongful suing 
out of the attachment is meant, not the omissions, irregu
larities, or informalities which the officer issuing the 
process may have committed in its issuance, but that
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the party resorted to it without sufficient ground. The 
case of Kirkbey v. Jones, 7 Ala., 622, not only fully sus
tains this view, but goes quite beyond it. So far as it 
conforms to this construction of the statute, we fully 
approve of that decision." 

City Nat. Bank v. Jeffries, 73 Ala., 183, was founded on 
an attachment bond. The court on defining the term 
"wrongful" say: "The meaning of this is, not that the 
attachment proceedings are faulty and liable to be abated 
or quashed. Such defects furnish no grounds for recov
ery of damages. To be 'wrongful' within the statute, 
none of the statutory grounds for attachment must ex
ist. (Sharpe v. Hunter, 16 Ala., 765; Drake, Attachment, 
sec. 170; Durr v. Jackson, 39 Ala., 203.) To justify an 
attachment there must be a debt, due or to become due, 
and one of the enumerated statutory grounds for attach
ment must exist. (Lockhart v. Woods, 38 Ala., 631; Durr 
v. Jackson, supra.) If either of these be wanting in fact, 
no matter how sincerely the attaching creditor may be
lieve it to exist, then the attachment is wrongful. In 
such case the measure of recovery in a suit on the bond 
is the actual injury sustained. * * * And in such 
action the onus rests with the plaintiff to prove the falsity 
of the affidavit, or, what is the same thing, the nonexist
ence of the ground on which the attachment was sued 
out." 

In Calhoun v. Hannan, 87 Ala., 277, it was ruled that an 
action could not be maintained on an attachment bond 
unless the attachment was wrongfully sued out; that is, 
unless it was issued without the existence of any one of 
the facts which authorize a resort to the process.  

In Garretson v. Zacharie, 8 Martin, n. s. [La.], 481, it 
was decided that the surety on an attachment bond is 
not liable when the attaching creditor failed in his cause 
of action by reason of some irregularity in the proceed
ings, posterior to the bond.  

In Pettit v. Mercer, 8 B. Mon. [Ky.], 51, it was decided 
that the mere failure of the plaintiff in attachment to
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prosecute his suit to judgment does not constitute a 
breach of the condition of the bond. To th'e same effect 
are Cooper r. Hill, 3 Bush [Ky.], 219, and Nockles v. Egg
spieler, 47 Ia., 400.  

In the first opinion filed herein, Eaton v. Bartscherer, 5 
Neb., 469,-two cases,-was cited to sustain the doctrine 
t hat a suit on an attachment bond cannot be maintained 
merely on account of the attachment having been dis
solved for omissions or irregularities in issuing the writ.  
A reference to the opinion will disclose that it is decisive 
of the question under consideration. Both of those cases 
were suits upon attachment undertakings conditioned, 
like the one before us, according to the requirements of 
the statute. The petitions averred that the attachments 
were dissolved on proceedings in error, but contained no 
allegation showing that the orders of attachments were 
wrongfully issued. This court, by LAKE, C. J., held that 
each petition failed to state a cause of action. In the 
opinion it is said: "The undertakings upon which these 
actions were brought contain simply the statutory re-, 

quirements, by which the obligors therein promise to 
pay the defendant all damages which he might sustain 
by reason of the attachments, if the orders therefor were 
'wrongfully obtained.' There is no agreement to pay 
all damages that might be occasioned by the attach
ments, in any event, but only in case it should be estab
lished that the orders of attachment were 'wrongfully' 
sued out. In these petitions there is no charge that 
these orders of attachment were wrongfully or unjustly 
obtained, nor is there any statement from which that 
fact can possibly be inferred. There is, to be sure, in 
each of them an allegation that after the attached prop
erty had been sold, and the proceeds applied upon the 
judgment in pursuance of the order of the court, pro
ceedings in error were prosecuted which resulted in the 
dissolution of the attachments. But there is nothing 
to show upon what this decision was based; and for 
aught that appears, it may have been for a mere tech-
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nicality, or for some other cause entirely consistent with 
the fact that the plaintiffs were fully justified in resort
ing to the process of attachment for the collection of 
their claims." The chief justice, after quoting from the 
opinion in Sharpe v. Haitter, 16 Ala., 765, that "by the 
wrongful suing out of the attachment is meant, not the 
omissions, irregularities, or informalities which the offi
cer issuing the process may have committed in its issu
ance, but that the party resorted to it without sufficient 
grounds," says: "The following are authorities on the 
same point under statutes quite similar to our own: 
Pettit v. Mercer, 8 B. Mon. [Ky.], 51; Raver v. Webster, 3 
la., 502. We are of the opinion, therefore, that in failing 
to allege, or show by reasonable inference, that the or
ders of attachment were 'wrongfully' sued out, or, in 
other words, that no just grounds actually existed for 
a resort to this extraordinary process, these petitions 
are fatally defective and wholly inadequate to support 
these judgments." The principle underlying those cases 
is clearly applicable to the question now under consid
eration. It was distinctly ruled that a petition on an 
attachment undertaking is fa.tally defective which fails 
to show the order of attachment was wrongfully pro
cured, and further, that no reasonable or just inference 
that the writ was so obtained can be drawn from the 
mere averment of the dissolution of the attachment. It 
cannot be successfully claimed that the petitions in those 
cases failed to aver the attachments had been dissolved, 
or that the effect of the pleadings was "that the court 
had made an order sustaining the attachments and or
dering the attached property sold, and that the defend
ants in those actions had by proceedings in error sus
pended the judgments, and therefore they concluded that 
suspending the judgments rendered in those actions had 
discharged the attachments." The petition in each of 
these cases on file in this court, after setting forth the 
recovery of judgment by attachment plaintiffs in a jus
tice court for a specified sum and an order for the sale
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of the attached property, alleges that a petition in error 
was prosecuted to the district court, and that "it was 
considered and adjudged by said court that said order of 
attachment be dismissed and discharged, and the prop
erty thereby attached be released therefrom." From 
this it affirmatively appeared that the order of attach
ment had been dissolved and vacated. If a petition is 
not good which merely avers the dissolution of an attach
ment, because such an allegation does not show the at
tachment was wrongfully sued out, it requires no argu
ment to show that the instruction quoted was erroneous, 
since it permitted a recovery on the bond whether the 
attachment was wrongfully sued out or not. While the 
attachment in this case was dissolved, there is nothing 
in the record to show us upon what ground the order of 
dissolution was entered. It may have been based upon 
mere irregularities, omissions, or technical objections,.  
and if so, under the authorities cited the order of dissolu
tion would no.t be prima facie evidence that the writ was 
wrongfully issued.  

In the last brief filed by plaintiffs below they say they 
do not question the soundness, as an abstract proposition, 
of the criticism made in the former opinion upon this in
struction, but it is insisted that the instruction was not 
prejudicial to the defendants. As to Storz & Iler this.  
contention is not well founded, for the reason the charge 
of the court permitted the jury to find against them even 
though they did not execute the bond. The instruction 
on the question of signing the undertaking only required 
them to find that it was executed by Olsen. The instru
nment declared on disclosed on its face that Storz & Iler 
never signed; hence they were not liable thereon to the 
attaching creditor, as we shall prese-ntly show. The 
writer is, however, convinced upon further reflection 
that the record fails to establish that Olsen was in any 
manner prejudiced by this instruction. In the previous.  
opinion it was mentioned that the bill of exceptions on 
its face revealed the fact that it did not contain all the
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evidence adduced on the trial. It must, therefore, be 

presumed that the evidence before the jury was sufficient 

to establish that the attachment was wrongfully issued, 

and that it was dissolved for that reason. If such was 

the testimony, and it must be presumed in the absence of 

a showing to the contrary, then Olsen was not prejudiced 

by the charge of the court, unless that portion of the testi

mony incorporated in the bill of exceptions reveals that 

the question of the wrongful issuance of the attachment 
was a controverted or disputed fact. The testimony 

brought up does not disclose, nor tend to prove, that there 

was any ground for the attachment, nor is there any

thing in the record tending to controvert the fact that the 
attachment was sued out wrongfully, and without just 

cause for resorting to this extraordinary process. It is 
true the bill of exceptions contains testimony to the effect 

that Finklestein, at the time of the attachment, was in

debted to Storz & Iler; that he was occupying their build

ing and had removed a portion of his goods to Council 
Bluffs, and was about to remove the remainder to the 

same place, for the purpose of engaging in business there.  

But their testimony falls far short of establishing any one 

of the grounds for an attachment enumerated in the Code, 

since the element of fraudulent intent is lacking. In the 

absence of testimony tending to prove the attachment 

was not wrongfully obtained, it cannot be said there was 

any reversible error in not submitting that question to 

the jury. Error cannot be presumed, but must affirma

tively appear to justify the reversal of a judgment. In 

the absence of a portion of the testimony this court can

not say that any prejudice was wrought by this instruc

tion. It is the settled doctrine of this court that an erro

neous charge will not work a reversal when it is not 

shown the party complaining could have been possibly 

prejudiced by its giving. (Ryan v. State Bank, 10 Neb., 

524; Converse v. Myer, 14 Neb., 190; Knowlton v. 11andeville, 
20 Neb., 59; Western Union Telegraple Go. v. Lowery, 32 

Neb., 732; State v. Hill, 47 Neb., 456; Burlington & M. R.  

R. Co. v. Go:-sucih, 47 Neb., 767.)
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Another argument in the brief is that "section 200 of 
the Code, having been construed in Eckman v. Hammond, 
27 Neb., 611, as dispensing with the necessity of the 
plaintiff in attachment signing the bond, it conclusively 
follows that his signature to the bond is presumed, and 
his primary obligation to pay damages for his wrongful 
attachment is created by statute." It is true this court, 
in Eckman r. H1am mond, supra, decided that section 926 of 
the Code of Civil Procedure, which is substantially the 
same as section 200, does not require that an undertak
ing in attachment be signed by the plaintiff, but that if 
it be signed by a surety alone, the bond is sufficient. It 
does not, however, follow from this holding that the sig
nature of the plaintiff is presumed, and that he is liable 
to the defendant in an action on the bond. If the plaintiff 
is not required to sign an attachment undertaking, how 
can it be presumed that he did so sign in the face of a rec
ord which shows he did not do so. It might be otherwise 
in case of a bond, which the statute requires to be signed 
by the principal named therein, which he has procured 
to be given and approved, but failed to subscribe his 
name thereto. (State v. Hill, 47 Neb., 456.) The bond in 
suit shows that Storz & Iler are not parties to it. It does 
not purport to bind them, but Olsen alone, to pay all 
damages sustained by Finklestein by reason of the wrong
ful suing out of the attachment, in case the attaching 
creditor fails to do so. This bond is an independent con
tract on the part of Olsen, and under our statute the sig
natures of Storz & Iler were not necessary. (Eckuwn v.  
Haimond, 27 Neb., 611; Curtis v. Richards, 9 Cal., 39; City 
of Sacramento v. Dunlap, 14 Cal., 424; Murdock v. Brooks, 
38 Cal., 604; Frankel v. Stern, 44 Cal., 168.) The liability 
of Olsen, as between himself and the attaching creditor, 
is that of principal debtor. This principle was held and 
applied to the signers of an appeal undertaking in Flan
vagan v. Cleveland, 44 Neb., 59. In Indiana, as in this 
state (Clark v. Strong, 14 Neb., 229), the statute does not 
require an appellant to sign an appeal bond. The su-
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preme court of Indiana held that an action will not lie 

against an appellant on an appeal bond which he did not 

sign. (Supreme Council of Catholic Benevolcnt Legion v.  

Boyle, 42 N. E. Rep. [Ind.], 828, 44 N. E. Rep., 56.) Apply

ing the same doctrine to the bond in question, Storz & 

Iler are not liable thereon. It was never executed, nor 

intended to be executed by thei. It was not their obli

gation, but the undertaking of Olsen alone.  

Wolf v. Hahn, 28 Kan., 588, is not in point. That was 

not an action upon an attachment, nor any other kind of 

a bond. In that case Rhoda Parkin sued out an attach

ment against Jacob Poorman which was levied on certain 

personal property in the possession of Fred Hahn. Sub

sequently the latter procured one Wells to execute a re

delivery bond for the forthcoiing of the property, or 

its appraisal, to answer the judgment. Thereupon the 

officer returned the attached property to Hahn, who re

tained possession until after judgment had been rendered 

in the attachment case, when he delivered the property 

to the officer, by whom it was sold. Afterwards Hahn 

commenced an action against the officer to recover the 

value of said property. In Kansas the statute requires 

a fortheoming bond to be executed by the person in whose 

possession the property is found, with one or more sure

ties. The court held that Hahn having procured the 

bond to be executed, he thereby estopped himself to deny 

that the attached property belonged to Poorian, the 

attaching debtor. That was the only question before 

the court in that case. Whether Hahn was liable on the 

bond was neither involved nor adjudicated.  

Another case relied on is Pierse v. Miles, 5 Mont., 549, 

which was an appeal from an order dissolving an attach

ment, on the ground, among others, that the undertaking 

was not signed by the plaintiff in attachment. The court 

held the statute did not require him to sign it. The 

same question, and none other, was involved in MlITutosh 

v. Hurst, 6 Mont., 287, where it was held it was no defense 

to an action against a surety on an undertaking to pre-
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vent an attachment that the defendant in the action in 
which the undertaking was given did not sign the bond.  
It is obvious that neither of those cases is in point upon 
the question before us.  

Hoskins v. White, 13 Mont., 70, 32 Pac. Rep., 163, was an 
action upon an attachment bond, signed only by the 
sureties. The.court decided the plaintiffs in attachment 
were properly joined as parties defendant. The opinion 
cites Jennings v. Joiner, 1 Cold. [Tenn.], 645, which was 
an action upon an attachment bond executed by the 
plaintiff in attachment and another as his surety. It was 
properly held that the principal and surety could be 
joined in an action on the bond, since it was the obliga
tion of both, both having executed the instrument. But 
it is not an authority for holding that an attaching cred
itor is bound upon an attachment undertaking which he 

never signed, and was not required to execute in order to 

obtain the writ.  
Shinn, Attachment & Garnishment, sec. 169, states 

that "the sureties, by executing the bond, and the plaint

iff, by invoking the writ only, all become liable to actual 

damages occasioned by the wrongful issuing of the writ." 

The only decision cited by the author to sustain the doc

trine is State v. Fortinberry, 54 Miss., 316. There the at

tachment bond was executed by the plaintiff in attach

ment and sureties, so that the proposition above quoted, 
which was taken from the opinion in that case, was mere 

obiter.  
Attention is called to sections 41 and 50a of the Code of 

Civil Procedure, which read as follows: 
"Sec. 41. Any person can be made a defendant who has 

or claims an interest in the controversy adverse to the 
plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved 

therein." 
"Sec. 50a. Any person who has or claims an interest in 

the matter in litigation, in the success in either of the 
parties to an action, or against both, in an action pending
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or to be brought in any of the courts of the state of Ne
braska, may become a party," etc.  

These sections merely provide who may be made par
ties to a suit. Obviously they do not create any contract 
or statutory liability. They certainly confer no authority 
for holding that one who does not sign an attachment 
bond is liable thereon. Conceding that Storz & Iler, by 
reason of their implied promise to make good to Olsen any 
damages he might be compelled to pay by reason of the 
wrongful suing out of the attachment, have such an in
terest in this litigation adverse to the attaching debtor 
as to make them proper parties in this litigation, it is no 
reason for holding them liable on this bond to the plaint
iff. They had the right to set off against their claim of 
th attaching debtor the amount of the judgment they 
recovered against him in the attachment suit, not be
cause they are primarily liable to Finklestein for the 
damages committed by the wrongful attachment, but for 
the reason they are required to reimburse Olsen for what
ever sum he is compelled to pay to satisfy the judgment 
obtained against him. (Gerson v. Harrison, 34 Kan., 590.) 
The question in this case is not whether under our Code 
Storz & Iler are proper parties defendant, but are they 
liable to the attaching debtor on an undertaking which 
they never signed, and which does not on its face purport 
to bind them? The answer must be in the negative. It 
follows that the judgment should be affirmed as to Olsen, 
and reversed and dismissed as to Storz & Iler.  

JUDGMENT ACCORDINGLY.  

IRVINE, C., not sitting.  

RAGAN and RYAN, CC., dissenting.  

Section 41 of the Code of Civil Procedure provides: 
"Any person may be made a defendant who has or claims 
an interest in the controversy adverse to the plaintiff, or 
who is a necessary party to a complete determination 
or settlement of the question involved therein." Cer-
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tainly the plaintiff in the attachment suit has an interest 
in this case adverse to that of the plaintiff herein. If 
this suit proceeded to judgment against the surety on the 
attachment bond only, then the plaintiff in the attach
ment would be liable to the attachment surety for what
ever sum the latter might be compelled to pay on that 
judgment. What are the questions involved in this ac
tion? Whether such attachment was wrongfully ob
tained, and, if so, what damages the defendant thereto 
has sustained thereby; and certainly the plaintiff in the 
attachment suit is a necessary party to a complete deter
mination or settlement of these questions. This section 
of our Code was copied from the Code of Ohio, and in 
Osborn v. MeCCellod, 43 0. St., 284, the supreme court of 
that state declared that this section was a legislative 
adoption of the equity rule for the prevention of a mul
tiplicity of suits; and in Penn v. Hayward, 14 0. St., 306, 
the court held that this section of the Code was per
missive, and whether one should be made a party de
fendant to an action was somewhat. discretionary, but 
the court declared that if the effect of omitting a defend
ant would necessitate another suit, the discretion of 
the district court should be limited. Section 50a of the 
Code of Civil Procedure provides that "any person who 
has or claims an interest in the matter in litigation may 
intervene and become a party to such an action." If 
this suit, then, had been brought only against the surety 
on the attachment bond, we think it clear that the plaint
iffs in the attachment suit would have had the right to 
intervene therein, as they were ultimately liable for the 
judgment rendered against the defendant in that action.  
Section 100 of the Code of Civil Procedure provides that 
"the defendant may set forth in his answer as many 
grounds of defense, counter-claim, and set-off as he may 
have;" and section 101 provides that "the counter-claim 
* * * must be one existing in favor of a defendant 

and against a plaintiff between whom a several judgment 
might be had in the action, and arising out of the con-
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tract or transaction set forth in the petition as the foun
dation of the plaintiff's claim, or connected with the 
subject of the action." From the record before us it ap
pears that the plaintiffs in the attachment suit recovered 

a personal judgment in their main action against the 
defendant in the attachment. Now, in this suit by the 
attachment defendant on the attachment bond for dam
ages for the wrongfully obtaining of the judgment, and 
for the payment of which judgment the plaintiffs in the 
attachment suit are ultimately liable, it is clear that 
the plaintiffs in the attachment might counter-claim as 

against the plaintiff in this action the amount of their 
judgment, because it exists in their favor against the 
attachment defendant and it arises out of the transaction 
set forth in the petition herein. It was not necessary 

for plaintiff in the attachment to sign the undertaking 
(Eckman v. Hammond, 27 Neb., 611), but it was none the 
less the bond or contract of the plaintiffs in the attach
ment. Section 200 of the Code of Civil Procedure pro

vides that an order of attachment shall not be issued 

until there has been executed by one or more sufficient 

sureties of the plaintiff in attachment an undertaking, 
and this undertaking shall be to the effect that the plaint
iff in the attachment will pay the defendant in attach
ment all damages which the latter may sustain by reason 
of the attachment, if the order be wrongfully obtained.  
Olsen, who signed the attachment bond, was simply the 

surety of the plaintiffs in attachment. It was in law the 
bond-the contract-of the plaintiffs in the attachment 
suit. (Wolf v. Hahn, 28 Kan., 588.) 

It is the policy of the Code that all disputes existing 

and arising between parties, growing out of the same 

transaction, shall be settled in one action. The question 

now under consideration was before the supreme court 

of Montana in Ifoskins v. White, 32 Pac. Rep., 163.  
That was a suit on an attachment bond for damages be
cause the order of attachment had been wrongfully ob

tained. The plaintiffs in the attachment suit had not
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signed the undertaking, but had been joined as defend
ants with the surety in the suit thereon. The district 
court held that the plaintiffs in the attachment could not 
be joined as defendants in the suit, and this holding was 
reversed. It appears that the attachment law of Mon
tana and the provisions of its Code in reference to parties 
to suits are similar to ours. The court said: "The sub
ject of the action is the damage committed by the wrong
ful attachment. The principal and sureties are all liable 
for one and the same thing, to the amount for which the 
undertaking provides. * * " Section 16 of the Code 
of Civil Procedure provides that 'any person may be made 
defendant who has or claims an interest in the contro
versy adverse to the plaintiff.' Is not the principal, who 
caused the attachment and whom the sureties guaran
tied would pay the damage, a party in interest adverse 
to the plaintiff? He is bound to reimburse the sureties 
for whatever they are compelled to pay on his behalf in 
the premises." (Ilclntosh v. Hurst, 6 Mont., 287; Pierse 
v. Miles, 5 Mont., 549; Jennings v. Joiner, 1 Cold. [Tenn.], 
645.) In 1 Shinn, Attachment, section 169, it is said: 
"The sureties by executing the bond, and the plaintiff 
by invoking the writ only, all become liable to actual 
damages occasioned by the wrongful issuing of the writ.  
(See, also, State v. Fortinberry, 54 Miss., 316; Waples, 
Attachment & Garnishment [2d ed.], sec. 183.) We reach 
the conclusion, therefore, that in a suit upon an attach
ment bond for damages for wrongfully obtaining the 
attachment the plaintiffs in the attachment are proper 
parties defendant to such action, although they did not 
sign such bond; because they have an interest in the 
controversy adverse to the interest of the plaintiff; that 
the attachment bond is in law as much the bond and 
contract of the plaintiffs in the attachment as if they had 
actually signed it; and that in a suit upon such bond 
there is but one cause of action, namely, the wrongfully 
obtaining of the order of attachment, and on this cause 
of nction the plaintiffs in the attachment and the surety
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on the attachment bond are jointly and severally liable 
to the defendant in the attachment suit.  

1. In the case at bar the plaintiff pleaded the issuing 

of the attachment; its levy upon the plaintiff's property; 
that the attachment was wrongfully obtained and was 
afterwards, by the court issuing it, discharged. The an
swer of the surety traversed these allegations, while the 
answer of the plaintiffs in the attachment admitted the 
dissolution of the attachment. The evidence shows that 
a motion was filed to discharge the attachment; that 
on the same day the plaintiffs therein filed affidavits in 
support of their attachment; that the defendant in the 
attachment filed affidavits in support of his motion to 
discharge, and that on hearing by the court the motion 
to dissolve the attachment was sustained. There is no 
intimation in the record that the order discharging the 
attachment was superseded, or that it was procured by 
collusion or fraud. The district court instructed the jury 

that to entitle the plaintiff in this case to recover they 
must find from the evidence, among other things, that 
the attachment had been dissolved in due course of law.  
On the former hearing we held that this instruction was 
erroneous, because the court did not tell the jury that to 
enable the plaintiff to recover they must find from the 
evidence not only that the attachment had been dis

solved, but that it had been dissolved because the facts 
alleged to procure its issuance did not exist or were un
true. We think in that conclusion we were mistaken.  
To sustain us in that view we cited Eaton v. Bartscherer, 
5 Neb., 469, but a careful examination of that case leads 

to the conclusion that it is not in point here. That case 
was a suit on an attachment bond, and the question was 
whether the petition filed stated a cause of action. This 

court said: "There is no agreement to pay all damages 
that might be occasioned by the attachments, in any 

event, but only in case it should be established that the 

orders of attachment were wrongfully sued out. In these 

petitions there is no charge that these orders of attach
17
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ment were wrongfully or unjustly obtained, nor is there 
any statement from which that fact can possibly be in
ferred. There is, to be sure, in each of them an allega
tion that after the attached property had been sold and 
the proceeds applied upon the judgments, in pursuance 
of the orders of the court, proceedings in error were 
prosecuted which resulted in the dissolution of the at
tachments. * * * We are of opinion, therefore, that 
in failing to allege or to show by reasonable inference 
that the orders of attachment were wrongfully sued out 
* * * these petitions are fatally defective," etc. It is 
obvious that in the petitions in those cases the plaintiffs 
not only failed to allege that the attachments had been 
wrongfully obtained, but they failed to allege that the 
attachment had ever been discharged. Their pleading, 
in effect, was that the main actions in which the attach
ments were issued had proceeded to judgment; that the 
court had made an order sustaining the attachments and 
ordering the attached property sold, and that the de
fendants in those actions had, by proceedings in error, 
suspended the judgments, and therefore they concluded 
that superseding the judgments rendered in those actions 
had discharged the attachments. We think, then, that 
we correctly held in that case that those petitions did 
not state a cause of action. But here the evidence shows 
that a motion was made to discharge the attachment; 
that affidavits were filed in support of the attachment 
and in support of the motion to discharge, and that on 
the hearing this attachment was discharged. The order 
dissolving this attachment was a judgment. The court 
could not have dissolved the attachment without finding 
that the order of attachment had been wrongfully ob
tained, and the finding and order made on the hearing 
to discharge the attachment conclude and estop the par
ties to the attachment proceedings. The language of the 
statute is that the plaintiff shall pay all damages which 
the defendant in attachinent may sustain by reason of 
the attachment, if the order be wrongfully obtained.
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When is an order of attachment rightfully obtained? It 

is rightfully obtained when the facts exist which the 

statute requires to exist to enable a party to avail him

self of the attachment remedy, and when the party suing 

out an attachment complies with all the provisions of the 

law, such as filing an affidavit alleging certain things 

and the causilig to be executed for the benefit of the de

fendant in attachment an undertaking conditioned as the 

law requires; and the converse is true, that the attach

ment is wrongfully obtained either when the facts do not 

exist which authorize the issuance of an attachment, or 

when the party suing it out has failed to comply with 

some requirement of the statute. Attachment is not a 

common-law remedy, but is purely a creature of the stat

ute, and the same statute that has authorized a resort 

to the remedy by attachment has specifically pointed out 

what facts must exist before a resort to that remedy can 

be had; and it has quite as specifically provided just 

what the party resorting to the remedy shall do in order 

to be entitled to that remedy. If the necessary facts ex

ist, and the party using the remedy complies with all 

the requirements of the statute, then the attachment is 

rightfully obtained and the sureties are protected. If none 

of the facts exist which the law says must exist in order 

that the remedy may be resorted to, or if the party using 

the writ does not comply with all the things with which 

the statute says he must comply, then the writ is wrong

fully obtained. In other words, a party who resorts to 

the remedy of attachment does so at his peril; and the 

party who signs the attachment bond guaranties not 

only that the facts exist which the law requires shall 

exist in order that the remedy of attachment may be re

sorted to, but that the party using the writ has done and 

will do everything required by the statute to be done in 

order that he may avail himself of this extraordinary 

remedy. This brings us to the question of the effect as 

evidence of the judgment or order of the court dissolving 

an attachment when offered in evidence in a suit on an
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attachment bond for damages for wrongfully obtaining 
the attachment.  

Is this judgment or order dissolving the attachment 
conclusive evidence that the order of attachment was 
wrongfully obtained? There is a seeming conflict among 
the authorities, but this is largely due to the peculiar 
provisions of the attachment laws of the various states.  
The rule, and the correct rule, we think, is laid down in 
Jerman v. Stewart, 12 Fed. Rep., 266, where the court, in a 
suit upon an attachment bond, construing the attachment 
law of the state of Tennessee, said: "The wrongful suing 
out contemplated by these sections is conclusively proved 
by a judgment of the court in favor of the defendant in 
the attachment proceeding." In Kennedy v. Meaclam, 18 
Fed. Rep., 312, a suit for daimages on an attachment bond 
for wrongfully issuing the attachment, the court charged 
the jury that the order dissolving the attachment was 
'conclusive on the right of the plaintiff "to secure the 
actual damages resulting to him from the wrongful suing 
'out of the attachment. The only possible question for 
.you on this branch of the case is the amount of the actual 
damages." This case was another construction of the 
attachmient law of the state of Tennessee, and the ruling 
was followed by the supreme court of that state in Ren
kart v. Elliott, 11 Lea [Tenn.], 235. In McDaniel v. Gardner, 
34 La. Ann., 341, it was held that when "the judgment is 
simply one of non-suit, the fact of the dissolution of the 
attachment is a finality and entitles defendant to dam
ages for a wrongfully taken attachment." In Drake, 
Attachment [7th ed.], section 185b, it is said: "Though a 
writ issued by competent authority and regular on its 
face will afford protection to an officer acting under it, 
it does not, if issued irregularly, afford the same protec
,tion to the party who caused its issue. The responsi
bility rests upon him not only to see that it is right in 
those particulars, but that it was regularly issued; for if 
it be set aside for irregularity, that makes the party a 
trespasser ab initio and affords him no protection as to
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what has been done under it; as to him, it is then as 
though no process had ever been issued, and the property 
attached had been taken and detained by his order with
out any process." In Seattle Crockery Co. v. Haley, 33 Pac.  
Rep. [Wash.], 650, an affidavit for attachment alleged 
that defendant was about to dispose of its property with 
intent to defraud his creditors, and that it had so dis
posed of its property, or a part thereof. A traverse of 
such allegations was followed by an order to discharge 
the attachment, on the oral proofs of the parties, no find
ings being made. It was held that the order dissolving 
the attachment was a final adjudication that the attach
ment had been wrongfully obtained. Hayden v. Sample, 
10 Mo., 215, was a suit upon an attachment bond. On 
the trial the defendants objected to the record of the pro
ceedings which resulted in the discharge of the attach
ment. The court said: "But the truth of the affidavit 
made to obtain the attachment was not in issue here and 
could not be put in issue. The only inquiry in reference 
thereto and material in this case was the fact that an 
issue had been made, tried, and found against the plaint
iffs, and that damages had by reason thereof accrued to 
the defendant." If in this action the defendants may 
retry the question as to whether the attachment was 
wrongfully obtained,-that is, whether the facts averred 
to obtain the attachment were true or existed,-then the 
order or judgment made by the court on hearing the mo
tion to discharge the attachment was not binding upon 
any one. Suppose the petition in this case alleged the 
issuing of the attachment, the seizure of the property, a 
motion made to dissolve it, and that the court had over
ruled the motion and yet had averred that the attach
ments were wrongfully obtained. Can it be possible that 
the petition would have stated a cause of action on the 
attachment bond? Is it not clear that in such a case 

the order or judgment of the court sustaining the attach
ment would have been a conclusive adjudication that the 
attachment was rightfully obtained, and that the plaint-
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iff had no cause of action upon his bond? But estoppels 
must be mutual, and if such a judgment or order of the 
court would preclude the attachment defendant from a 
suit upon the bond, it seems impossible to escape the con

lusion that the judgment or order dissolving the attach
ment is conclusive evidence against all parties to the 
attachment proceeding that the attachment had been 
wrongfully obtained. This judgment is as binding upon 
the surety of a bond as it is upon the plaintiff in the at
tachment proceeding.  

The principle underlying this question under consid
eration was extensively discussed in Braiden v. Mercer, 
44 0. St., 339. This was an action upon a guardian's 
bond for the recovery of the amount found due his wards 
upon a final settlement and order of the guardian's ac
count in the probate court. The sureties on the bond 
contended that they were not concluded by that settle
ment; but the court held that, in the absence of fraud or 
collusion, the judgment of the probate court against the 
guardian was conclusive evidence against the sureties 
of the amount owing by him to his wards. Owen, C. J., 
said: "By their bond the sureties contract with reference 
to the action of a court, and that their principal will 
obey its orders and conform to such action. Can they say 
they are strangers to such proceedings? Upon their prin
cipal's failure to obey the orders of the court, there is 
clearly a breach of the bond. The relation they assume 
to such court and its action so far makes them privy to 

the proceedings affecting their principal as to deny to 
them the right, when called upon to answer for the 
breach of the bond, to call in question the grounds upon 
which the court based its action, and to have the same 

cause retried. We find in our law numerous illustrations 
of this principle. The sureties in an undertaking in 
attachment contract to pay the defendant all damages 
sustained by reason of the attachment if the order prove 
to have been wrongfully obtained. Has it ever been 
doubted that the determination by the court in the at-
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tachment proceeding that the order was wrongfully ob

tained concluded the sureties upon that question in an 

action upon their undertaking? By an undertaking in 

repl)evin the sureties contract that their principal will 

duly prosecute the action and pay all costs and damages 

which may be awarded against him. Nobody will claim 

that the award of damages in the replevin suit is not 

final against the sureties in an action against them upon 

the undertaking. An undertaking in an injunction pro

ceeding is conditioned to secure the party enjoined the 

damages he may sustain if it be finally decided that the 

injunction ought not to have been granted. It has never 

been suposed thqt the sureties, in an action against 

them, could be heard to say that they were strangers to 

the injunction proceeding, and that the decision of the 

court that the injunction ought not to have been granted 

should be disregarded and that question again litigated." 

Lothrop v. SoutlWcorth, 5 Mich., 436, was a suit upon an 

injunction bond conditioned that the applicant for the 

injunction would pay the defendant all damages he might 

sustain should it be finally decided that the injunction 

ought not to have been granted. The surety on the in

junction bond contended that as he was not a party to 

the injunction suit, that he was not concluded by the 

decree dissolving the injunction; but the court held 

that the decree was not only conclusive as against the 

plaintiff in the injunction suit, but upon the surety 

upon the injunction bond as well. The court said: "The 

cause was to be litigated by Lothrop; * * * Cleve

land [the surety on the injunction bond] could not be 

heard in court, as he had no interest in the subject of the 

controversy. He, as an indifferent person, stepped in to 

the aid of Southworth to enable him to prosecute his ac

tion, and undertook that he should abide the judgment of 

the court. He can, therefore, raise no question as to the 

correctness of the decree, nor impeach it in this collateral 

pro(Eeding. If he apprehends any fraudulent collusion 

between the parties to the decree, his remedy is in chan-
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cery for relief against the bond. * * * To hold other
wise would be to introduce a dangerous and novel doc
trine into the law of remedies, viz., that when an action 
is brought upon a bond given for the performance of a 
decree against principal and surety, the whole subject of 
the decree must be relitigated, if a defense is set up im
peaching it, before a joint recovery can be had. We ap
prehend that such a rule would make litigation endless." 
The principle upon which these two cases rests is that the 
surety on an injunction, replevin, or attachment bond is 
a privy to the proceeding in which the bond was used; 
that the surety was aiding and abetting the action, and 
in that sense a party and bound by the judgment ren
dered in the proceeding. The same principle was applied 
by this court in Turncr v. Killian, 12 Neb., 580; Pasewalk 
v. Bollman, 29 Neb., 519; Thonas v. Markmann, 43 Neb., 
823.  

In order that the litigant should have an attachment 
the statute requires him to swear that the cause for 
which he sues is just. Suppose that all the requirements 
of the statute are complied with except that the affidavit 
for attachment contains no such averment. The ab
sence of this averment would not render the attachment 
proceedings void, but merely irregular, and the affidavit 
for attachment could be amended. (Struthers v. McDowell, 
5 Neb., 491.) But suppose the attachment is assailed by 
motion to dissolve because of the absence of this aver
ment from the affidavit and the plaintiff in attachment 
does not seek to amend and the court discharges the at
tachment. In the meantime the property of the defend
ant has been seized and he has been injured, perhaps 
ruined. Has he no remedy on the bond? If the aver
ment required by the statute had been in the affidavit it 
would have been rightfully obtained and the surety on 
the undertaking would have been protected; but as the 
avernent was not there, and as the statute forbade the 
resort to the attachment remedy without such an aver
ment, the attachment was wrongfully obtained. In the
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case supposed, had the court refused to discharge the at
tachment. because of the absence of such averment, such 
action of the court would have been equivalent to its 
judgment that the attachment was rightfully obtained, 
and that judgment, though erroneous, would not have 
been void and could not have been called into question in 
any collateral proceeding; so that it comes to this: That 
an attachment is rightfully obtained when the facts exist 
which the law requires must exist in order to authorize a 
resort to the remedy, and when the plaintiff suing out the 
attachment has complied with all the provisions of the 
law; and an attachment is wrongfully obtained when the 
facts alleged for its issuance do not exist, or when the 
plaintiff in the attachment has failed to comply with 
some requirement of the statute to entitle him to an at
tachment. And whether rightfully or wrongfully ob
tained is proved by the judgment or order of the court 
sustaining it or discharging it, so long as such judgment 
or order remains unsuperseded and unimpeached for. col
lusion or fraud. We reach the conclusion, therefore, 
that in a suit upon an attachment bond for damages for 
wrongfully obtaining the attachment that the judgment 
or order of the court dissolving the attachment is con
clusive evidence that the attachment was wrongfully 
obtained.  

2. In the fourth paragraph of the syllabus of this case 
as reported in 48 Neb., 27, we said: "To maintain an ac
tion independently of the statute, and not on the bond, 
malice in suing out the writ and want of probable cause 
must be averred and shown;" citing Palner v. Keith, 16 
Neb., 91, and Jones v. Fruin, 26 Neb., 76. Those cases are 
not authority for any question involved in this action, as 
neither of them was a suit upon an attachment bond. It 
has always been the policy of the law to encourage the 
citizen to resort to the courts for the redress of his griev
ances, and in conformity with this policy the rule of law 
is that one cannot be made liable in damages for using 
the process of the courts in any action, provided he acted
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with probable cause and without malice. This is the 
doctrine upon which the last two cited cases rest, and we 
must not be understood from anything said in this opin
ion as modifying those cases in any particular whatever.  
This action is not one for malicious attachment. It is 
not a common-law action, but is an action founded upon 
a statutory bond. The judgment of the district court 
should be affirmed.  

W. S. RAKIER V. STATE OF NEBRASKA.  

FILED JANUARY 7, 1897. No. 8216.  

1. Review: BRIEFS. A question discussed in the brief of counsel, but 
not raised by any assignment in the petition in error, will not be 
considered.  

2. Instructions: MISSTATEMENT OF ISSUES. A material misstatement 
of the issues in an instruction in a criminal case is error which 
-111 not be cured by a correct statement in another instruction.  

S. Libel: CmRMINAL LAw. A false or malicious publication, in print or 
writing, which tends to injure the reputation of another person, or 
to bring him in contempt, hatred, or ridicule, is libelous, and the 
publisher is amenable to the criminal law.  

4. - : - : INsTRUCTIONs: BURDEN OF PROOF. In a prosecution 

for criminal libel it is error to so instruct the jury as to cast upon 
the defendant the burden of establishing that the alleged publica
tion was not libelous.  

ERROR to the district court for Douglas county. Tried 
below before SCOTT, J. Reversed.  

James Hassett, E. C. Strode, and W. S. Summers, for 
plaintiff in error.  

A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, contra.  

NORVAL, J.  

W. S. Raker was convicted in the district court of 
Douglas county of the publication of a criminal libel, and
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sentenced to imprisonment in the penitentiary for the 
period of one year. He has brought the record to this 
court for review, alleging forty-four grounds for reversal 
of the judgment pronounced against him, all of which 
will not be noticed, for the reason that to do so would 
necessitate our writing a treatise on the law of criminal 
libel and criminal procedure as well, which task we 
neither have the time nor inclination to now undertake.  
This opinion will be confined to a consideratipn of but a 
few of the principal questions raised.  

The defendant, on March 1, 1895, was the editor and 

publisher of the Gretna Reporter, a weekly newspaper, 

published in Sarpy county, this state, and in the issue of 

his paper of the above date appeared the following article 

of and concerning Job Babbitt, the complaining witness, 

who was foreman of the grand jury then in session in the 

city of Omaha: "Job Babbitt, the foreman of the federal 
grand jury, now in session at Omaha, and also a de facto 

member of the Christian church, is untiring in his efforts 

to know the facts as well as to listen to the testimony as to 

the evils existing in the 'Gate City.' Accordingly, one 

night last week, he, together with a party of his colleagues, 

took advantage of the absence of his religious associates 

to visit one of the dives in the burnt district to while away 

an hour, and see Omaha by gaslight, listen to the entranc

ing music, but we hope not to cultivate the acquaintance 

of the sirens that danced attendance on them. At any 
rate the party were comfortably enjoying a cigar around 

a table from which the glasses had not yet been removed 

when our reporter entered. He was naturally somewhat 

surprised but reasoned that that was part of their busi

ness and let it go at that. The object of their business 

will doubtless -be made known when the indictments are 

returned." The information charges that the defend.ant 

in Douglas county, "unlawfully, feloniously, and mali

(iously contriving and intending to injure, scandalize, and 
vilify the good name and reputation of one Job Babbitt, 
and to bring him into hatred and contempt, ridicule, and
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disgrace, unlawfully, feloniously, and maliciously did 
publish a certain false, malicious, and defamatory libel of 
and concerning the said Job Babbitt in the Gretna Re
porter, a weekly newspaper printed and published in the 
town of Gretna, Sarpy county, Nebraska, and having a 
general circulation, also then published and having a 
circulation in Douglas county, Nebraska, in a part of 
which said false, scandalous, malicious, and defamatory 
libel were and are contained the following false, mali
cious, scandalous, and libelous words and matters of and 
concerning the said Job Babbitt, to-wit: [Here follows 
that portion of the article above set forth, commencing 
with 'accordingly one night last week' and ending with 
'danced attendance on them,' together with the innuen
does set out in the information.]" A demurrer to the in
formation was overruled by the trial court, which decision 
is the first ground of complaint in the brief filed. This 
point cannot be considered, for the reason the ruling on 
the demurrer is not made the basis of any one of the 
assignments in the petition in error.  

Objection is made to the first instruction by the court 
on its own motion, which undertook to state to the jury 
all the material averments contained in the information, 
but was not wholly successful in that regard. The jury 
were told, inter alia, the information charged that the al
leged libelous article was published "in the Gretna Re
porter, a. weekly newspaper printed and published in the 
town of Gretna, Sarpy county, Nebraska, and having a 
general circulation in Douglas county." It is the quoted 
portion of the instruction which the defendant assails, 
and the criticism directed against it is well merited. The 
information contained no averment to the effect that the 
Gretna Reporter was a newspaper of general circulation 
in Douglas county, yet the jury were told by the first 
instruction that it did so allege, while the eighteenth par
agraph of the charge advised the jury that the informa
tion stated that the paper "in which the alleged libel was 
published by the defendant was a newspaper having a
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general circulation," not limiting it to any county, and 
that the publication of a false and malicious libel in a 
newspaper having a general circulation constitutes a fel
ony punishable by imprisonment in the penitentiary; but 
if the paper did not have such a circulation, the publica
tion of such an article therein would not be libel, but 
misdemeanor merely. The different parts of the charge 
were contradictory and conflicting upon the question of 
the character of the circulation of the paper, and tended 
to confuse and mislead the jury in their deliberations.  
If the Gretna Reporter merely had a general circulation 
in one county, as the court by the first instruction so di
rected the jury was the allegation of the information, 
then, under the decision in Koen v. State, 35 Neb., 676, no 

felony was charged against the accused, but at most a 
misdemeanor. The jurors may have believed that the 

defendant was being tried alone for the lesser offense, 
and hence misled, to return a verdict of guilty as set forth 
in the information, which charged the highest grade of 

criminal libel known in this state. The attorney general, 
in his brief filed, concedes that the instruction was bad, 

and that if the charge contained no other direction upon 
the question of the circulation of the Gretna Reporter, the 

conviction could not stand; but he insists that the charge 
of the court must be construed as a whole, and when 
thus considered, if it fully and fairly stated the issues, 

there is no error. Such is undoubtedly the doctrine rec

ognized by this court, but this rule applied to this case 

will not cure the error in the first instruction. If it had 

merely failed to state some allegation contained in the 

information, this defect would have been rendered harm

less if the omission was covered by some other portion of 

the charge of the court. The vice imputed to the first 

instruction is not that it merely omitted to state some

thing, but that it misstated the averment of the informa

tion as to the circulation of the paper containing the al

leged libelous article; and such error is not cured by 
the correct statement concerning the subject in another
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paragraph of the charge. (Ballard v. State, 19 Neb., 609; 
Galloway v. Hicks, 26 Neb., 531.) 

Complaint is made of the giving of the third instruc
tion, which reads as follows: 

"3. A libel is a false and malicious publication ex
pressed either in print or in writing, or by pictures, effi
gies, or other signs, tending to injure the reputation of one 
alive and expose him to public hatred, contempt, or ridi
cule. It will be observed that in order to constitute the 
false and malicious publication, the print or writing need 
not in fact injure the reputation, nor in fact expose him 
to public hatred, contempt, or ridicule. It is sufficient 
if it tends to injure the reputation -of the person, and 
tends to expose him to public hatred, contempt, or ridi
cule. Nor is the state required to prove, in order to prove 
a libel, that the false and malicious publication tends to 
injure the reputation of the person and expose him to 
public hatred, contempt, and ridicule. It is sufficient if 
the publication of the matter, either in print or writing, 
tends to injure the reputation of a person and expose him 

to public hatred or expose him to contempt or to ex
pose him to public ridicule." 

The criticism is directed against the portion of the 
instruction which says, "nor is the state required to 

prove, in order to prove a libel, that the false and ma
licious publication tends to injure the reputation of a 
person and expose him to public hatred, contempt, and 

ridicule." It is argued that by this language the bur

den was cast upon the defendant to prove that the 
portion of the article made the basis of the prosecu

tion was not libelous. Conceding, without deciding the 

point, the language just quoted would be a correct 

statement of the law when applied to a false and, ma
licious publication of an article which on its face dis

closes that it tends to injure the reputation of a particu

lar person or to cause his social degradation, or to excite 

public distrust, contempt, or hatred for him, such rule 

was not appropriate in this case, since the part of the
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article set out in the information does not import defa

mation on its face of a particular person. It does not 

even mention the name of the complaining witness, and 

standing alone, and disconnected with the remainder of 

the article, required proper inducement, innuendoes, and 

evidence to make it apply to Job Babbitt, and also to 

show the words were employed in a libelous sense. It 

was therefore for the state to prove that the publication 

tended to injure the complaining witness, or to expose 

him to public hatred or contempt, which fact, if it be a 

fact, was the province of the jury to determine from all 

the evidence in the case under proper instructions. It 

was not for the defendant to show the article was not 

libelous, but the burden was upon the state to establish 

every element of the offense.  

It is insisted that the court erred. in the fifth paragraph 

of its charge, which was to the effect that the publication 

of a false and malicious libel of and concerning a person, 

either in print or in writing, which tends to injure the 

estimation in which one is held and to injure his good 

name and to cause him to be despised and to be treated 

with contempt, constitutes a criminal libel within the 

meaning of the law. The point is made that the forego

ing definition of libel is correct from the standpoint of 

civil liability, but that criminal prosecutions can only fol

low a public wrong, and that a publication must be of 

such a nature as tends to create a breach of the peace and 

to disturb the harmony of society, else it is not made the 

basis of criminal prosecution. In Moore's Criminal Law, 

section 724, it is said: "An indictment lies for publishing 

words which contained that sort of imputation which is 

calculated to vilify a man and bring him into hatred, con

tempt, or ridicule, though the words impute no punish

able crime." In 2 Wharton's Criminal Law [10th ed.), sec

tion 1595, it is stated that "it is defamatory to publish 

that of another which will put him, supposing him to obey 

the impulses common to men under such circumstances, 

in a condition of iuind which is likely to result in a breach
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of the peace. And even supposing there be no danger of 
any such action on his part, it is defamatory to expose 
him to public hatred, contempt, or ridicule." The same 
author at section 1598 uses this language: "Whatever, if 
made the subject of a civil action, would be considered 
libelous, without laying special damage, is indictable in 
a criminal court, and by this test, therefore, the law of 
libel, as expressed in actions for damages, is brought to 
bear on criminal prosecutions." In State v. Spear, 13 R.  
I., 324, it was ruled that "a publication is libelous if, with
out charging an indictable offense, it falsely and mali
ciously imputes conduct tending to injure reputation, to 
cause social degradation, or to excite public distrust, or 
hatred." To the same effect are Giles v. State, 6 Ga., 276; 
State v. ilayberry, 33 Kan., 441; State v. Jeandell, 5 Harr.  
[Del.], 475; 13 Am. & Eng. Ency. of Law, 294, and the 
numerous cases cited in note 1. Applying the doctrines 
of the foregoing authorities to the question under con
sideration, the definition of libel as laid down by the 
court in the instruction under consideration is not faulty, 
but entirely sound.  

The sixth instruction is criticised as being argumenta
tive. After defining slander and libel it says: "The 
words of the slanderer may arouse anger, resentment, and 
revenge to-day; but they, like all human utterances, lose 
their potency, their vehemence, their power of producing 
anger, resentment, and revenge. Ere the end of the mor
row they die, young and soon forgotten. Not so when 
those words are reduced to writing or print and pub

lished. They live on and on, and are read by the chil
dren and children's children to the last generation of the 
person libeled. They arise in all their hideous deformity 
to vex, sap, and destroy the happiness, the peace, the good 
names of the living and beloved memory of the dead 
while time lasts, because the ink that prints a published 
libel never fades, never dies." Argumentative instruc
tions should not be given. Whether the language above 

quoted is faulty in that regard we shall not stop to decide,
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but pass it with the observation that it, as well as other 
portions of the charge, very clearly, if not quite, invaded 
the province of the jury.  

For the errors indicated the judgment is reversed and 
the cause remanded for a new trial.  

REVERSED AND REMANDED.  

LEROY S. WINTERS, APPELLEE, V. JOHN L. MEANS, 
APPELLANT.  

FILED JANUARY 7,1897. No. 6411.  

L Partnership: DESCRIPTION OF MEMBERS: PARTIES. The description 

of the individual members of a defendant partnership firm does 
not make such individuals defendants, the reference to them being 
merely descriptio persons.  

2. Bill of Exceptions: EVIDENCE OF AUTHENTICATION. Where there is 
satisfactory evidence that there had been a proper authentication 
of a bill of exceptions attached thereto, which, by accident, had be
come detached and lost, such showing was held sufficient sec
ondary evidence to justify consideration of the bill of exceptions 
as such.  

S. Partnership: PLEADING: APPEARANCE: LIMITATION OF ACTIONS. In 

an action under section 27, Code of Civil Procedure, to charge the 
property of an individual member of a firm with the payment of a 
judgment against it, an entry of appearance by the firm, whereby 
jurisdiction was conferred to render such judgment, and the fail
ure to interpose the statute of limitations as a defense, conclude 
the individual as to the binding force of such judgment with re
spect to the objection, indicated.  

REHEARING of case reported in 48 Neb., 333.. Judgment 
beloo reversed.  

0. A. Abbott, for appellant.  

B. F. Smith, contra.  
18
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RYAN, C.  

In this case there was filed an opinion directing the 
affirmance of the judgment of the district court of Adams 
county. The evidence was not examined on that occa
sion, for the reason that it was not embodied in an au
thenticated bill of exceptions. (Winters v. Means, 48 Neb., 
333.) Subsequently a satisfactory showing was made 
that before the cause was submitted there had been at
taclied to the alleged bill of exceptions such authentica
tion as entitled it to be considered, but that in some unac
countable manner this evidence had become detached.  
This, as secondary evidence, was deemed satisfactory 
within the rule recognized in Warren v. Broun, 31 Neb., 8, 
and accordingly a rehearing was granted. In this opin
ion we shall resume the history of this case at the point 
where it was broken off by the discovery that there was 
no properly authenticated bill of exceptions.  

It is now proper to state that in the answer and cross
petition of Means it was alleged that executions had is
sued from time to time upon the judgment against the 
firm of W. L. Smith & Co., and that the same had been 
returi-ned unsatisfied for want of property wherewith to 
satisfy the same. As we view it, this pleading, after 
the dismissal of the petition of Leroy S. Winters by him
self, stood as a petition for affirmative relief against a 
partner made sole defendant by his own procurement.  
This being true, Winters could not be heard to complain 
that the other members of said firm had not been joined 
as defendants with him. The pleading disclosed the ren
dition of the judgment against the firm of W. L. Smith 
& Co. and the insufficiency of the partnership property to 
satisfy the same. The prayer was that execution might 
be issued against Leroy S. Winters, according to the stat
ute in such cases made and provided, and for such other 
further and different relief as might be agreeable to 
equity and good conscience. By these averments, under 
the circumstances of this case, and by the prayer noted,
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there was a sufficient compliance with the requirements 
of section 27, Code of Civil Procedure, to entitle Means 
to relief in accordance with the provisions of said section, 
provided Winters was a member of the firm and was 
bound by the judgiiient against it. It is proper to state, 
even at the risk of repeating what may have already been 
said in some former opinion, that the action instituted 
by Means against the firm of W. L. Smith & Co., with 
other defendants, as to whom there was subsequently a 
dismissal, was for the recovery of judgment in the sum 
of $15,000, and interest thereon from July 11, 1874, on 
account of labor performed and materials furnished in 
the construction of a certain railroad bridge, pursuant 
to the terms of a written contract between Means and 
said firm. It was alleged in the petition of Means that 
this labor was done and material furnished between the 
date of the contract, which was May 2, 1874, and July 11, 
1874, inclusive of the last named day. This petition was 
filed on July 8, 1878. After it had been filed there were 
filed in succession, with the. leave of the court, two 
amended petitions, but as there was no matter in either 
requiring special attention, we shall forbear describing 
these two pleadings. On June 22, 1880, there was a 
judgment in favor of Means in the sum of $22,691. It 
will be necessary to consider the record of the entry of 
this judgment in the course of this discussion, and at that 
time the particular matters to which attention should be 
directed will be described.  

We shall now consider the objections urged by Winters 
to the granting of the relief prayed in the case at bar.  
In the original and amended petitions of Means the firm 

against which judgment was sought was described as 
"W. L. Smith & Co., consisting of William L. Smith, John 
J. Worswick, Leroy S. Winters, Charles Wells, and Henry 
P. Handy." In this language there was really named 
but one defendant-W. L. Smith & Co. The quoted lan

guage which followed the name of said firm was descrip
tive of its membership, and did not imply that these indi-
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viduals were defendants. As this was an unincorporated 
association, formed for the purpose of doing business in 
this state, it was unnecessary, under the provisions of 
section 24, Code of Civil Procedure, to name the individu
als composing it. This particularity in describing the 
firm was mere surplusage, and as such must be ignored.  
As a reason why, in this case, the judgment of Means 
against W. L. Smith & Co. should not be enforced against 
himself as a member thereof, Winters alleged that no 
service of summons had ever been made on W. L. Smith 
& Co., that said firm had never appeared, and that the 
district court never had obtained jurisdiction of said firm.  
On November 25, 1879, there was in the case of Means 
against W. L. Smith & Co. the following proceedings, as 
shown by the journal entry of said district court: "Come 
now the defendants and in open court present their mo
tion for leave to answer said amended petition, which is 
also by the court sustained, and leave is hereby given said 
defendants to answer thereto within sixty (60) days," etc.  
In the same cause, under date of June 22, 1880, default 
was entered, the journal in that connection reciting that 
the defendants had appeared by attorney on November 
25, 1.879, asking leave to answer, which was then granted, 
and had then failed to plead, answer, or demur. It is 
true that this judgment was afterward reversed in this 
court, but that fact in no way invalidates the general 
-appearance by the firm of W. L. Smith & Co. It is pos
sible, as contended, that the use of the word "defendants" 
may have been because the members of the firm were 
regarded as being defendants, but this assumption, as 
already stated, was unwarranted. The record quoted 
shows that there was a general appearance for the firm, 
,and whether or not originally there was proper service of 
summons is thereby rendered immaterial.  

The second contention made by the reply of Winters 
was that he was not a member of the firm of W. L. Smith 
& Co. at the time the cause of action accrued upon which 
suit was brought, but had previously severed his connec-
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tion with that firm, as was well khown to Means, with 
whose knowledge and consent, before Means had done 
anything under his contract, the interest of Winters had 
been transferred to John J. Worswick, by whom all lia
bilities of Winters had been assumed. On the trial of this 
case Mr. Winters testified that he had sold his interest 
in the firm of W. L. Smith & Co. to his partner, Worswick, 
on June 5, 1874, but there was no attempt to show that 
this transfer was known, much less assented to, by 
Means. When the contract was made Mr. Worswick was 
one of its members, and the assumption of the responsi
bility of Winters by Worswick could merely operate to 
release Winters, for already Worswick, as partner, was 
personally liable for the entire indebtedness of the firm, 
and the alleged transfer to him of the liability of Winters 
added nothing to the assurance of payment to Means.  
Under this condition of the proofs, Mr. Means testified 
that he never knew that Winters claimed to have severed 
his connection with the firm of W. L. Smith & Co. until 
this action was begun by Winters. Under these circum
stances there was not sufficient evidence to justify an 
assumption that Means assented to the withdrawal of 
Winters from the firm of W. L. Smith & Co., and to his 
release from liability as a member of said firm with re
spect to its existing contract obligations.  

It was finally insisted by Winters that more than four 
years had elapsed after the cause of action had accrued 
in favor of Means before summons was served on the firm 
of W. L. Smith & Co., and more than five years had 
elapsed before an appearance was entered by said firm.  
This was an attempt to impeach the judgment by pleadl 
ing matter which might have constituted a defense if, 
at proper time, it had been interposed as such by the firm 
of W. L. Smith & Co. This was not done, and thereby 
there was waived the benefit of the statute personal to 
the defendant. (Taylor v. Courtnay, 15 Neb., 190; Atchison 
J N. R. Co. v. Miller, 16 Neb., 661; Scroggin v. National 

umber Co., 41 Neb., 195.)
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This disposes of all the objections urged in the reply of 
Winters, and our conclusion is that Means was entitled 
to the relief prayed in his answer and cross-petition.  
The judgment of the district court is reversed and this 
cause is remanded with instructions to enter a decree 
accordingly.  

REVERSED AND REMANDED.  

RAGAN, C., having been of counsel, took no part in the 
determination of this case.  

ABIGAIL A. BROTHERTON, ADMINISTRATRIX, V. MAN

HATTAN BEACH IMPROVEMENT COMPANY.  

FILED JANUARY 7, 1897. No. 6639.  

Bath-House Companies: NEGLIGENCE: DAMAGEs. The conclusions 
reached in the former opinion in this case considered and adhered 
to on rehearing.  

REHEARING of case reported in 48 Neb., 563. Judgment 
below reversed.  

B. G. Burbank, for plaintiff in error.  

Gregory, Day & Day, contra.  

RYAN, C.  

There has been filed in this case an opinion, which was 
reported in 48 Neb., 563. A rehearing was afterward 
granted, and from this it results that it has again been 
presented for our further consideration. It is unneces
sary to restate the facts involved, for they were very fully 
and accurately stated in the opinion above mentioned.  

Counsel for the defendant in error, in their brief for 
rehearing, say there is only one point to which they wish 
to invite attention, and this they state in the following
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language: "It seems to us clear that the court overlooked 
the fact that the plaintiff's testimony failed to establish 
that the deceased was accidentally drowned under such 
conditions that the jury could have found, from the facts 
of the case, that in the exercise of ordinary diligence the 
4lefendant could have prevented the death complained of.  
The second ground in the motion brings up substantially, 
if not the same question, a question germane to this." 
After stating the substance of the holding in Cooper v.  
(kentral 1t. Co. of Iowa, 44 Ia., 134, the language of the 

aforesaid brief was as follows: "That is to say, that no 
liability for negligence can be charged to a party unless 
he could have been shown, or it could have been pre
sumed from what was shown, that in the exercise of rea
sonable care he could have prevented the injury com
plained of. On page 19 of the transcript N. M. Campion 
testified of missing the deceased, and the facts to which 
he testified with reference to the same disclose all that 
was known of the alleged drowning. What we contend 
for is that nobody could have known the locality where 
the body could have been found had it been required of 
the defendant to have had a man in a boat watching for 
the deceased to prevent accident. There is nothing to 
show that the utmost diligence which the defendant could 
so use in that respect would have enabled the recovery 
of the body in time to have secured resuscitation. That 
is to say, that in going down under the water, whether 
he did it by plunging or by sinking, whether by strug
gling under the surface he had moved at a distance from 
where he disappeared of eight, ten, or fifteen feet, rests 
absolutely on conjecture. Now, before the jury could be 
satisfied in law in finding for the plaintiff, it must have 
been made to appear that in the exercise of reasonable 
care the body of the deceased could have been recovered 
and resuscitation produced." This extended quotation, 
which summarizes the contentions on behalf of the de
fendant in error, presents one general proposition, and 
that is that there was no evidence from which the jury
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would have been justified in finding that by the exercise 
of ordinary diligence the defendant could have prevented 
the death complained of. The application of this prin
ciple was limited to the possibility of finding the body 
before life is extinct, and thereupon producing resuscita
tion. This, standing alone, was not the proposition of 
special importance in the opinion heretofore filed. A 
very careful re-examination of all the evidence has con
vinced us that no fairer summary of the salient features.  
of this case can be formulated than is contained in the 
said opinion, and, acting on the principle of letting well 
enough alone, we reproduce the following language: "It 
is disclosed that the company kept at the beach a boat 
for the express purpose of use in case of accident to bath
ers. But there does not seem to have been any one whose 
duty it was to watch over the bathers or to rescue those 
in danger. In this case notice was brought home to an 
agent of the company, close to the shore, that a bather 
was missing, by Campion's inquiry upon entering the 
bath house. Campion says he told this man that he wasi 
unable to find Brotherton two minutes from the time he 
left the latter. Campion may have mistaken the time.  
But we have evidence other than his own estimate. From 
the testimony as to the depth of the water, coupled with 
the testimony of Campion that when he last saw Brother
ton they were standing in water knee deep, it would sem 
that Brotherton must have proceeded out into the lake 
about seventy-five feet before he got beyond his depth.  
Campion must then have been on the way to the bath 
house. Assuming Campion's testimony to be true, the 
proof rises to a moral certainty that when Campion first 
discovered Brotherton's absence the latter could not have 
been dead. Assuming again the truth of Campion's tes
timony, instead of at once taking measures to search for 
Brotherton in the water, where he was last seen and 
where the danger existed, no search whatever was made 
by the company, and their direction to Campion was to 
search on the shore, where no danger was to be appre-
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hended. We think that it is a reasonable inference that 
persons of ordinary prudence conducting a bathing resort 
frequented by 10,000 people a month should, in the exer
cise of ordinary care, keep someone on duty to supervise 
bathers and rescue any apparently in danger; and, if not, 
that it is certainly a reasonable inference that persons so 
situated should, on ascertaining that a person last seen 
in the water is missing, without a moment's delay, exert 
every effort to search for that person in the water, and 
not merely advise a youthful companion of the missing 
person to search on the land, and coolly watch the result 
of such search. We think in this aspect of the case, and 
this only, the evidence presented an issue which should 
have been submitted to the jury, and for that reason the 
peremptory instruction was erroneous." (Brotherton v.  
Manhattan Beach Improvement Co., 48 Neb., 563.) From 
this quotation it will be seen that our former conclusion 
was not reached alone upon the assumption that the neg
ligence of the defendant consisted. in failing to find the 
body of Brotherton before life was extinct and produc
ing resuscitation. The testimony, which might have jus
tified a finding of negligence, tended to establish the fact 
that the company was informed soon enough after Broth
erton's disappearance to have assisted him, perhaps be
fore he sank, if proper means had been at once taken.  
Another fact proper to be taken into account by the jury 
was that there was no one at the bathing place charged 
with the duty of giving timely assistance to bathers in 
case of accident. It seems to be assumed by the argu
inent of the defendant in error that immediately upon 
Brotherton's being missed, there remained nothing to be 
done but to look for his submerged body. If this as
sumption is correct, it quite conclusively implies that 
necessary relief, to be effective, must be rendered as soon 
as the bather is seen to be in trouble. The evidence shows 
that the defendant invited everyone to partake of its 
privileges, without regard to his or her ability to swim.  
It was, therefore, to be reasonably expected that among
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10,000 monthly patrons there would be some without 
skill or experience. It must be admitted that in case an 
unskillful swimmer was about to drown, tardy aid would 
probably be unavailing. It therefore seems to us that 
a jury would have been justified in finding, in respect to 
Brotherton, that the failure to provide a watcher in ad
vance to prevent such accidents, and, upon timely infor
mation of existing imminent danger to him, to neglect 
attempting to afford him immediate assistance was negli
gence on the part of the defendant. In Dinnihan v. Lake 
Ontario Beach Improvement Co., 8 App. Div., 509, 40 N. Y.  
Supp., 764, it was held that one who maintains a public 
bathing beach must be vigilant in keeping the premises 
safe for his customers, and that he cannot escape liability 
merely by showing that he has done nothing to render 
the premises unsafe. In the case just cited the improve
ment company offered a bathing place for the use of the 
general public for a small consideration, and thq de
ceased, while availing herself of the privilege, was 
drowned in deep water caused by a depression in the 
bottom of the lake, which defendant claimed to have been 
recently formed by a current in the water. The principle 
above stated, as applied to the facts, was very analogous 
to that which we recognize as applicable to the facts of 
this case. We are satisfied that our former conclusion 
was correct, and accordingly the judgment of the district 
court is 

REVERSED.  

BENJAMIN ROSENTHAL ET AL. V. CHARLES OGDEN ET AL.  

FILED JANUARY 7, 1897. No. 6858.  

1. Contracts: CONSTRUCTION: QUESTIONS OF FACT. If a written con
tract is to be construed with reference to its terms alone, it is the 
duty of the court to interpret it; but if the construction or appli
cation must depend upon other and extrinsic facts, the contract, in
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connection with these questions of fact, should be submitted to the 

jury, under proper instructions.  

2. Trial: EXCEPTIONS: WAIVER. An exception, well taken, to the ex

clusion of evidence is not waived by a failure to present the same 

ground of objection by an exception to an instruction given or 
refused.  

ERRon from the district court of Douglas county.  

Tried below before AMBROSE, J. Reversed.  

Schomp, & Corson and G. M. Lambertson, for plaintiffs in 

error.  

References: Barnes v. Newcomb, 89 N. Y., 115; Attaway 

v. Third Nat. Bank, 10 West. Rep. [Mo.], 412; Atlee v. Fink, 

75 Mo., 100; Bent v. Priest, 86 Mo., 476, 1 West. Rep., 749; 

Bliss v. Matteson, 45 N. Y., 22; Tobey v. Robinson, 99 Ill., 

223; Harrington v. Victoria Dock Co., 47 L. J., n. s. [Eng.], 

594; Bowman v. Phillips, 3 L. R. A. [Kan.], 631; Tyler v.  

Larimore, 2 West. Rep. [Mo.], 177; Suits v. Taylor, 2 West.  

Rep. [Mo.], 579; Gray v. Hook, 4 Comst. [N. Y.], 449; Gregg 

v. Wyman, 58 Mass., 322; Herrick v. Catley, 1 Daily [N.  

Y.], 512; Sherwood v. Saratoga & W. R. Co., 15 Barb. [N.  

Y.], 650; Valentine v. Stewart, 15 Cal., 387; Gooch v. Pee

bles, 11 S. E. Rep. [N. Car.], 421; Weidekind v. Tuolumne 

Water Co., 5 Am. St. Rep. [Cal.], 445; In re Cowdery, 58 

Am. Rep. [Cal.], 550; Spinrad v. Finelite, 26 N. Y. Supp., 

761; Daniel v. Wilber, 60 Ill., 526; Nicholson v. Pelanne, 14 

La. Ann., 514.  

Conin & McHugh and Ogden & West, contra.  

RYAN, C.  

In the district court of Douglas county there was in 

this case a verdict and judgment in the sum of $2,123.67 
in favor of the plaintiffs in that court. By error proceed

ings in this court the defendants seek a reversal of this 

judgment. In describing the history of this case and 

discussing the principles involved we shall retain the 

designation of the parties as above given.
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Plaintiffs, Charles Ogden and Joel W. West, in their 
amended petition in the district court, alleged that, as 
partners, they were engaged in business as attorneys and 
counselors at law in Omaha; that about September 12, 
1892, the defendants employed plaintiffs as their attor
neys in a matter in controversy between said defendants 
and one Samuel Rosenthal; that from said date of em
ployment until December 1, 1892, the said defendants, 
and each of them, consulted with plaintiffs with reference 
to said controversy; that on September 28, 1892, Samuel 
Rosenthal applied to one of the judges of the United 
States circuit court of appeals for an order of injunction 
and an application for a receiver against the People's 
Mammoth Installment House, in which suit the defend
ants herein were joined as defendants; that at the special 
instance and request of said defendants, plaintiffs per
formed all the professional services in and on behalf of 
said suit as attorneys for the said Benjamuin and Maurice 
Rosenthal, at Omaha, between June 1 and December 1, 
1892, to-wit, on or about the - day of June, - day of 
July, - day of August, 14th, 26th, and 30th days of 
September, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, and 
19th days of October, and the - day of November, 1892.  
It was alleged by plaintiffs that the professional services 
rendered by them were well worth the sum of $2,500, and 
that no part thereof had been paid, but that the full 
amount of $2,500 was still due. There was a prayer for 
judgment in the above sum. The defendants, in their an
swer, alleged that the People's Mammoth Installment 
Company, referred to in the petition, was a corporation in 
which Samuel Rosenthal and the defendants were the 
sole stockholders; that Benjamin Rosenthal was its presi
dent and that Maurice Rosenthal was an agent of said 
corporation; that about May 2, 1892, Charles Ogden, one 
of the plaintiffs, and the People's Mammoth Installment 
Company entered into a written agreement, of which the 
following is a copy: 

"This agreement, entered into by and between Charles
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Ogden of the first part and the People's Mammoth In

stallment Company of the second part, witnesseth: That 

for and in consideration of the sum of $300, to be paid by 
the said second parties, or either.of them, to the said first 

party, the said first party agrees to do all the law busi

ness as attorney and counselor at law for the said second 

parties for a period commencing on the first of May, A. D.  

1892, and terminating on the first day of May, 1893. It 

is agreed that said amount shall be paid in equal install

ments of seventy-five dollars ($75.00) every three months 

included in said period, and that this contract is consid

ered to be one of entirety, and that in consideration of 

said first party doing all of said legal work for said sec

ond parties at such reduced rate, that the whole of said 

sum shall be considered earned during any period of said 

agreement should said parties of the second part fail to 

perform any of the covenants by them to be performed 

herein, or should they, or either of them, desire to abro

gate this contract. In witness whereof, we have here

unto set our hands this second day of May, A. D. 1892.  
"CHARLEs OGDEN." 

It was alleged in the answer that the existence of the 

above contract was known to Mr. West, of the firm of 

Ogden & West, during the time set forth in the petition, 
and that said. corporation and the defendant, as its presi

dent and agent, and either of them, during said time, 
did not employ said firm of Ogden .& West to transact 

any law business for them, or any one of them. Follow

ing the above described averments in the answer was 

this language: "These defendants further show that the 
legal services and consultations set forth in said petition, 
and sued on therein as the services of Ogden & West, were 
rendered in and about a suit wherein Samuel Rosenthal 

was named as plaintiff and the People's Mammoth In

stallment Company, together with these defendants, 
were named as defendants, and were such legal services 
as said Ogden was bound to render and perform under 

and by virtue of such contract of service, and not such
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as these defendants, or either of them in their individual 
capacities, promised to pay or become liable for. And 
these defendants further show that if said West, or said 
alleged firm of Ogden & West, performed any service in 
and about said suit as set forth in said petition herein, 
he and said alleged firm did so at the request and in
stance of said Ogden, and for said Ogden, and because of 
his, said Ogden's, obligation to perform the same under 
his said contract of service as aforesaid, and not at the 
instance and request of these defendants, or either of 
them." There was a reply in denial of each allegation 
of new matter in the answer. In support of the above 
matters pleaded in the answer the defendants offered 
in evidence the above described written contract, to 
which an objection was interposed because of the con
tract as evidence being incompetent, irrelevant, and im
material. Thereupon counsel for plaintiffs stated that 
they made no claim for services against the defendants 
in this case under said written contract with respect to 
the matters involved in the bill of complaint in the 
United States court and services with reference thereto, 
whereupon the contract was excluded and the defendants 
excepted. In regard to this ruling we find in the brief of 
counsel for the parties in whose favor it was made the 
following suggestion, by way of argument: "The con
struction of the legal effect of a contract belongs to a 
court, and the admission of the same in a case like this 
would have tended to mislead the jury and confuse them 
as to the relative rights of the parties to the controversy.  
It would have been impossible for the jury to draw the 
distinction between the personal rights of stockholders 
in a trading corporation and those in a corporation per se.  
Further, the instruction of the court which embodied the 
law of the case, and which superseded the ruling of the 
court in withholding the contract from the jury, was 
not excepted to. Every instruction was read to the jury 
with full approval of counsel for plaintiffs in error. It 
will be observed, however, that when the defendants of-
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fered the contract in evidence, counsel for the plaintiffs 
expressly stated that no claim, of whatsoever nature, was 
made by reason of the existence of said contract-the 
whole claim of plaintiff being based upon the question 
as to whether a new and independent agreement had 
been made by defendants to represent them in their suit 
and coittroversy against their brother Samuel." This 
argument involves three propositions, which shall now 
receive consideration.  

It is argued that as there were involved the personal 
rights of stockholders, and the rights of the corporation 
as such, it would have been impossible for the jury to, 
draw the proper distinction, therefore (proposition 1) the 
construction of the legal effect of the contract belonged 
to the court. In Coquillard v. Hovey, 23 Neb., 622, it was 
said: "As we understand the rule for the construction 
of contracts, it is that if a contract is to be construed by.  
reference to its terms alone, and without calling in the 
aid of extrinsic facts and circumstances, it is the duty of 
the court to interpret it. But if the construction must 
depend upon proof of other and extrinsic facts, then those 
questions of fact should be submitted to the jury, under 
proper instructions from the court. (Begg v. Forks, 30 
Eng. Law & Eq., 508; Etting v. United States Bank, 11 
Wheat. [U. S.], 74; First Nat. Bank of Springfield, Illinois, 
v. Dana, 79 N. Y., 108; Edelman v. Yeasel, 27 Pa. St., 26." 
The province of the court with reference to the construe
tion of contracts is sufficiently indicated by the above 
language, and the principle involved was recognized in 
Rosewater v. Hoffman, 24 Neb., 222, and again invoked in 
Simns v. Summers, 39 Neb., 781. The theory of plaintiffs.  
was that they were specially employed by the Rosenthals 
independently of the above written contract, and solely 
under that employment they were entitled to compensa
tion. The defense was that there was no such special 
employment, but that the services were rendered for the 
company pursuant to the provisions of said written con
tract, and that whatever was done for the Rosenthals
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was merely incidental to the main controversy with their 
principal. It was proper to permit plaintiffs to intro
duce proofs conformably to the averments of their peti
tion, but upon this being done, there was no good rason 
for shutting out all evidence in support of a defense 
specially pleaded.  

In the presentation of proofs by defendants it was 
necessary to introduce the written contract, for it was 
the best evidence that one of the plaintiffs had been em
ployed by the People's Mammoth Installment Company 
to render services of the same character as these for 
which compensation was claimed, during the period 
within which they were rendered and for a stipulated 
compensation much less than that sued for. The fact 
that this evidence might require to be supplemented with 
testimony that there was no other or further employment 
.rendered it none the less competent. Without the writ
ten contract, the testimony that there was no employ
ment other than was provided in said written contract 
would have fallen far short of establishing the defense 
pleaded. It was, therefore, not a question of the inter
pretation of this written agreement by reference to its 
own terms alone, without calling in the aid of extrinsic 
facts and circumstances, but the construction and appli
cation were dependent upon proof of other and extrinsic 
fucts, therefore the written contract should have been 
submitted to the jury, in connection with other competent 
evidence, under the instructions of the court.  

Counsel for Ogden & West seek to avoid the force of 
this reasoning by observing that at any rate there was 
no exception to the instruction given which embodied the 
law of the case. The exclusion of the written contract 
left the defense so necessarily incomplete that exceptions 
to instructions given or to the refusal to instruct could 
not supply the deficiency. The failure to take an excep
tion to the giving or refusal of an instruction, therefore, 
in no way operated to waive the exception already well 
taken as to the ruling in exclusion of the written con-
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tract. It is urged in support of the ruling just mentioned 
that when the defendants offered the contract in evidence, 
counsel for plaintiffs expressly stated that no claim, of 
whatsoever nature, was made by reason of the existence 

of said contract, and that plaintiffs' claim was based 

upon a new and independent agreement with the Rosen
thals. This statement in no degree modified the already 
existing issues, for from the first the plaintiffs had dis
claimed a right of recovery under this written agreement, 
and had relied upon a special employment by Benjamin 
and Maurice Rosenthal as individuals. This written con

tract was offered as a part of their defense to this claim, 
and no waiver by plaintiffs could impair its competency 
or relevancy as such.  

For the error pointed out the judgment of the district 

court is reversed and this cause is remanded for further 
proceedings, not inconsistent with the views herein ex

pressed.  
REVERSED AND REMANDED.  

ELISHA P. REYNOLDS ET AL. V. A. D. McCANDLESS.  

FILED JANUARY 7, 1897. No. 6984.  

Review Without Bill of Exceptions. The alleged errors in this case 

being wholly dependent upon the nature of the evidence admitted 
and excluded, are not available to plaintiffs in error, because of 
the bill of exceptions having been quashed on motion before the 
final submission.  

ERROR from the district court of Gage county. Tried 
below before BuSH, J. Affirmed.  

E. N. Kauffman, for plaintiffs in error.  

Samuel J. Tuttle, contra.  
19
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RYAN, C.  

In this case there was in the district court of Gage 
county a verdict and a judgment in favor of the defend
ant in error for services as an attorney at law rendered 
on behalf of the plaintiff in error in the trial of said dis
trict court of the case of Dolan v. McLaughlin, 46 Neb., 
449, and on rehearing again reported in 48 Neb., 842.  
On motion the bill of exceptions was quashed in this 
case, and upon examination of the record we find that the 
instructions criticised embodied propositions of law ab
stractly correct. Whether or not in view of the evidence 
they should have been given we cannot say, for there is 
no means of ascertaining what the evidence was in the 
absence of a bill of exceptions. This same consideration 
prevents an examination of the alleged error in the ex
clusion of evidence tendered by the plaintiff in error.  
The judgment of the district court is 

AFFIRMED.  

FRANK LisY V. STATE OF NEBRASKA, EX REL. ANNA 

DUFEK.  

FILED JANUARY 7, 1897. No. 8459.  

Bastardy: EVIDENCE OF OFFER OF MARRIAGE. In a bastardy action it 
is prejudicial error to admit in evidence, over proper objections, 
an offer of marriage by the putative father to the mother of the 
bastard child, made with a view'to the settlement of such proceed
ings about to be commenced.  

ERRoR from the district court of Butler county. Tried 
below before BATES, J. Reversed.  

L. S. Hastings, for plaintiff in error.

Matt Miller and V. M1. Cain, contra.
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RYAN, C.  
Plaintiff in error, in the district court of Butler county, 

was found guilty upon the charge of being the father of 

a bastard child of which Anna Dufek, an unmarried 

woman, was the mother. To reverse the judgment re

quiring the payment of the aggregate amount of .$1,000 
and in default of such payment that plaintiff in error b
imprisoned in the county jail, these error proceedings are 

prosecuted.  
On the trial there was introduced evidence, over proper 

objections of the plaintiff in error, to the effect that Mr.  

Lisy, in view of the bastardy proceedings about to be 

commenced, had offered to.settle with the mother of the 

child aforesaid by marrying her, and that this offer had 

been met with a proposition on the part of Anna Dufek 

that she would marry plaintiff in error if certain land 

was by him conveyed to her as an earnest that he would 

not desert her. It has been held that it is prejudicially 

erroneous to admit testimony of this character when 

properly objected to. (Olson v. Peterson, 33 Neb., 358; 
Robb v. Hewitt, 39 Neb., 217.) For the error indicated the 

judgment of the district court is revrersed and the cause 

is remanded for further proceedings.  

REVERSED AND REMANDED.  

NETTIE PECK V. NEBRASKA LOAN & TRUST COMPANY.  

FILED JANUARY 7, 1897. No. 6976.  

Review: TRANSCRIPT: ORIGINAL PLEADINGS. The requirement that 

there shall be a transcript of the proceedings of the district court 

filed in the supreme court is not complied with by filing the orig

inal pleadings with a certified transcript of the record showing 

the entry of a judgment; and under such circumstances the judg
ment sought to be reversed, when found from the transcript to 

have been within the jurisdiction of district court, will be af

firmed.
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ERROR from the district court of Adams county. Tried 
below before BEALL, J. Affirmed.  

Capps d Stevens and A. W. A.gee, for plaintiff in error.  

John A. Casto and J. B. Ceasna, contra.  

RYAN, C.  

There was in this case a judgment in the district court 
of Adams county in favor of the plaintiff in error for the 
sum of $425.65, and an order requiring that the clerk of 
said court pay said judgment with an equal amount of 
money deposited in his hands for that purpose. The 
transcript of this judgment shows that it was within the 
jurisdiction of the said court; indeed, plaintiff in error 
practically admits this, contending, moreover, that it 
should have been for a greater sum. By stipulation, the 
parties brought into this court the original pleadings, cer
tified as such by the clerk of the district court, and there 
is on file no other means of ascertaining what issues were 
presented and tried in the district court. It has been 
repeatedly held that the filing of a certified transcript of 
the pleadings is jurisdictional, and that where the judg
mient is one within the jurisdiction of the district court, 
as shown by a transcript thereof, it will be affirmed.  
iloore v. Wateritan, 40 Neb., 498; Bell v. Beller, 40 Neb., 

501; School District v. Cooper, 44 Neb., 714; Rombcrq v.  
Fokken, 47 Neb., 198.) The judgment of the district court 
is accordingly 

AFFIRMED.  

RAGAN, C., having been of counsel, took no part in the 
consideration of this case.
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VILLAGE OF CULBERTSON v. ALEXANDER G. HOLLIDAY.  

FILED JANUARY 7, 1897. No. 7605.  

1. Municipal Corporations: DANGEROUS PREtIsEs: EVIDENCE. In a 
suit against a municipal corporation for damages alleged to have 
been sustained by plaintiff's falling into an unguarded excavation 
in a lot fronting on a street, a correct plan or drawing of the ex
cavation and the surrounding locality is competent evidence.  

2. Negligence. The law requires of a person the exercise of care and 
caution commensurate with the danger confronted, but this rule 
involves no more than the exercise of ordinary care and prudence 
in view of the circumstances.  

3. - : ORDINARY CARE. The law does not require of an old person 
the exercise of greater care to avoid injury than it requires of a 
young and vigorous one. It requires of each the exercise of ordi
nary care. It requires of neither the exercise of extraordinary 
care.  

4. - : EVIDENCE. Whether a certain act or omission is or is not 
evidence of negligence is for the court, but whether such evidence 
convicts a party of negligence is for the jury.  

5. - : INsTRUCTIoNs. It is error for a court to state to a jury a cir
cumstance or group of circumstances as to which there has been 
evidence on the trial, and instruct that they amount to negligence.  
Missouri 1'. R. Co. v. Baer, 37 Neb., 253, followed.  

6. - : - . Such expressions as "slight negligence" and "slight 
want of ordinary care" should not be used in instructions, as they 
tend to obscure and confuse what should be stated in plain and 
concise language.  

7. - : PERSONAL INJURIES. In an action for damages for injuries 
alleged to have been sustained through the negligence of another, 
there is no such issue as the slight negligence of any one.  

8. - : - . The doctrine of comparative negligence is not in 
force in this state. Our courts recognize no degrees of negligence.  
The rule is that if a person himself, in the exercise of ordinary 
care, is injured through the negligence of another, he may re
cover; but if his own negligence contributed to or was the proxi
mate cause of the injury he cannot recover.  

ERROR from the district court of Hitchcock county.  
Tried below before WELTY, J. Rev6rs6d.

L. H. Blackledge, for plaintiff in error.
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William 0. Woolman and Cobb & Harvey, contra.  

R AGAN, C.  

On April 12, 1893, Alexander G. Holliday was conduct
ing a store on the southeast corner of the intersection of 
Taylor avenue and Wyoming street, in the village of 
Culbertson. Holliday's residence was a block west and 
a half block south of his store. At that date there ex
isted an excavation in the lot on the southwest corner 
of the intersection of said thoroughfares, and immedi
ately west of Holliday's store. This excavation had been 
made for the purpose of erecting a building on said lot.  
The night of said day was very dark, and Holliday, then 
going from his store to his residence, fell into said exca
vation and was injured. He brought this suit against 
the village of Culbertson to recover damages for said in
jury, claiming that he had sustained the same while in 
the exercise of ordinary care, and through the negligence 
of the village in failing to protect such excavation by bar
riers, danger signals, or otherwise. He had a verdict 
and judgment and the village has brought the same here 
for review on error.  

1. On the trial of the case the court permitted to be 
given in evidence a diagram, plan, or drawing of the 
place of the excavation and the surrounding locality.  
This ruling of the court is assigned for error. A proper 
foundation was laid for the introduction of this diagram 
and it.was competent evidence.  

2. It appeared from Holliday's testimony that prior to 
falling into the excavation he was aware of its existence.  
The village requested the court to give an instruction to 
the jury to the effect that since Holliday was aware of 
the excavation prior to his injury, that in attempting to 
pass along the street by the excavation it was incumbent 
upon him to use extraordinary care and precaution, and 
unless he did so he could not recover. The district court 
refused to give this and instructed the jury, in effect, that
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Holliday was not required, in attempting to pass along 

the street by the excavation, to exercise the highest pos

siblf degree of caution, and that it was sufficient if he 

exercised reasonable and ordinary care and caution under 

the circumstances of the case. This action of the court, 

it is claimed, is erroneous. We do not think it was. It 

is true that the law requires of a person that he shall 

exercise care and caution commensurate with the danger 

confronted, but this is only exercising ordinary care and 

prudence in view of the circumstances. In City of Bea

Irice c. Reid, 41 Neb., 214, it was held that "if one attempts 

to pass over a place of danger, the law requires him to 

exercise caution commensurate with the obvious peril; 

but this means that the law only requires of the party 

to exercise ordinary (are, the. danger and his knowledge 

thereof considered." And here we remark that the de

fendant in error was a man seventy-seven years of age, 

and the court, at the request of the village, instructed the 

jury as follows: "You are instructed that a person far 

advanced in years and feeble is bound to use greater care 

in avoiding defects and dangers such as the excavation 

testified about tian a young and vigorous person." This 

instruction was wrong, all wrong. The law does not re

quire an old person to exercise greater care to avoid in

jury than it requires of a young and vigorous one. It 

requires of each the exercise of ordinary care.  

3. The third assignment of error is that the court erred 

in refusing to give an instruction asked by the village to 

the effect that it was not an insurer against accidents 

upon its streets, and the mere fact that Holliday fell into 

the excavation and was injured would not enable him to 

recover. The court did not err in refusing to give this 

instruction, as instruction No..14, given at the request of 

the village, told the jury that the fact that Holliday fell 

into the excavation and was injured was not sufficient 

to entitle him to recover, unless they should find that his 

injury was caused by the negligence of the village and 

that no negligence of Holliday's contributed to such in.
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jury. The court was not obliged to tell the jury that the 
village was not an insurer against accidents upon it.  
streets. No such issue was made in the pleadings and 
no such a claim made at the trial.  

4. It is insisted that the court erred in refusing to give 
the following instruction: "You are instructed that the 
mere fact that the defendant village permitted an exca
vation to be made and exist alongside of or extending a 
short distance into the highway, for the purpose of the 
erection of a building, would not of itself constitute neg
ligence." If the village permitted an excavation to be 
made in one of its public streets, and permitted it to exist 
there without barriers or danger signals, then these facts 
were evidence of negligence. Whether a certain act or 
omission is or is not evidence of negligence is for the 
court, but whether such evidence convicts a party of neg
ligence is for the jury. (Spears v. Chicago, B. & Q. R. Co.,, 
43 Neb., 720.) By the instruction under consideration, 
the village requested the court to charge the jury, in 
effect, that certain acts or omissions did not constitute 
negligence. The court correctly declined to so charge.  

5. Another argument is that the court erred in refusing 
to give the jury the following instruction: "You are in
structed that if you find that the injury complained of by 
plaintiff was caused by the mutual, concurring negli
gence or fault of both plaintiff and defendant, then the 
plaintiff cannot recover." The court had already in
'structed the jury, in No. 9, at the request of the village, 
that though there may have been negligence on the part 
of the village, yet if the plaintiff, by the exercise of rea
sonable and ordinary care, could have avoided the conse
quences of such negligence he could not recover. This 
was all the village was entitled to. The court did not err 
in refusing to give the instruction requested.  

6. The next argument we notice is that the court erred 
in refusing to give instructions 12, 14, and 17 requested 
by the village. By these instructions the court was re
quested to charge the jury, in effect, that if there was no
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sidewalk by the excavation, but there was a sidewalk 
on the opposite side of the street, and that Holliday, 
knowing these facts, attempted to pass along the south 
side of the street, by the excavation, on a dark night, 
that he was guiltv of contributory negligence. It is 
error for a court to state to a jury a circumstance or 
group of circumstances as to which there has been evi
dence on the trial, and instruct the jury that they amount 
to contributory negligence. The court may tell the jury 
what act or omission is evidence of negligence or con
tributory negligence, but it is for the jury to say whether 
these facts convict the party of negligence. (Missouri 1'.  
R. Co. v: Baier, 37 Neb., 253; Omaha Street R. Co. v. Craig, 
39 Neb., 601, and cases there cited.) Th.is has been ruld 
so many times in this court that we are surprised to find 
counsel asking the district court to instruct the jury that 
certain acts or omissions of a litigant constitute negli
gence on his part. The court correctly refused the in
structions.  

7.' The village requested the court to instruct the jury 
in effect that if Holliday, knowing of the existence of the 
excavation and its condition, had passed by the same 
daily for some time, and knowing that there was no side
walk along the street in front of such excavation, but.  
there was a sidewalk on the opposite side of the streel, 
chose to go on the south side of the street and by said ex
cavation, that these facts were proper for the jury to con
sider in determining whether Holliday's conduct, under 
the circumstances, was negligence. The court refused to 
give this instruction and, at the request of Holliday, in
structed the jury to the effect that Holliday knowing of 
the excavation, his conduct under the circumstances was 
not conclusive evidence of negligence. The instruction 
refused was a correct statement of the law, but since the 
court told the jury that his conduct was not conclusive 
evidence of negligence against him, the village was en
titled to have the jury instructed that they might take 
into consideration his knowledge and condnct in deter-
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mining whether he had been guilty of negligence. We 
do not think that it would have been error for the court 
to have refused the instruction requested if the one re
quested by the village had not been given.  

S. Another argument is that the court erred in refusing 
to instruct the jury as follows: "You are instructed that 
if the plaintiff was guilty of any negligence, however 
slight, which contributed directly to cause the injury 
complained of he cannot recover." In Omaha Street R.  
Co. v. Craig, 39 Neb., 601, we said that such expressions 
as "slight negligence" and "slight want of ordinary care" 
should never be used in instructions to juries, as such ex
press-ions tend to obscure and confuse what shoild be 
stated in plain and concise language. We adhere to that 
ruling and accordingly hold that the court (lid not err 
in refusing to give the instruction requested. This in
struction was copied from Village of Orleans v. Perry, 24 
Neb., 831. But this court, in that case, did not approve 
of the instruction. All we did say of the instruction in 
that case was that the giving it was not prejudicially 
erroneous. In the case at bar, Holliday was injured; 
and the inquiry here, as in all other cases of this charac
ter, was and is: By whose fault was it that the injury 
was inflicted? If Holliday himself, while in the exercise 
of ordinary care, was injured through the fault and the 
negligence of the village, he is entitled to recover. If the 
proximate cause of his injury was his own negligence, he 
is not entitled to recover. There was not and cannot be 
in such a case any question of the slight negligence of 
any one.  

9. At the request of Holiday, the court instructed the 
jury that to entitle him to recover "he need not be wholly 
free from negligence, provided his negligence is but slight 
and the other party is guilty of gross negligence in com
parison therewith as defined in these instructions." A 
final argument is that the giving of this instruction was 
error. We think it was. The instruction is an appli
cation of the doctrine of comparative itegligence, a rule
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in force, so far as we know, only in the courts of the state 

of Illinois. This rule is not, and has never been, in force 
in this state. There are no degrees of negligence here.  

The rule here is that if a person, himself in the exercise 

of ordinary care, is injured through the negligence of 
another, he may recover; but if his own negligence con
tributed to, or was the proximate cause of, the injury re
ceived, he cannot recover. It is said by counsel for Holli
day that this court in City of Lincoln v. G'illilan, 18 Neb., 
114, and Village of Orleans v. Perry, 24 Neb., 831, has ap
proved of the rule involved in the instruction under con
sideration; but counsel are mistaken. It is true that an 
instruction very similar to the one here was given in 
each of those cases, but this court did not approve of the 
instruction in either of said cases. All that we did say 
was that if the instruction given in those cases was erro
neous, it was error without prejudice to the plaintiff in 
error. We think that the classification of negligence 
attempted in the instruction given by the district court 
is wrong in principle and leads to confusion. (Net York 
C. R. Co. v. Lockoood, 84 U. S., 357.) In McPhceters v. Han
nibal d& St. J. R. Co., 45 Mo., 22, the court said: "In law 
there is no difference between negligence and gross negli
gence, the latter being nothing more than the former with 
the addition of a vituperative epithet." In Wells v. New 
York C. R. Co., 24 N. Y., 181, the court said that the sup
posed distinction between different degrees of negligence 
should be 'discarded as illusory and impracticable. In 
disapproving of the instruction under consideration, we 
are not laying down a rule in conflict with those cases 
which permit a plaintiff to recover for an injury in
flicted upon him by the negligence of another where he 
negligently placed himself in danger. Those cases per
mit an injured party to recover, notwithstanding that 
he negligently placed himself in a dangerous situation, 
because the evidence disclosed the failure of the other 
party to exercise ordinary care after discovering the 
injured party's danger. Those cases then are in harmony
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with the rule that we announce here: That to enable 
the plaintiff to recover the evidence must show that the 
proximate cause of his injury was the negligence of 
the defendant, and that at the time he himself was in the 
exercise of ordinary care; that is, that his going origi
nally into a position of danger was not the proximate 
cause of the injury he received. Not only did the dis
trict court err in giving the instruction under considera
tion, but we are constrained to say that we think the 
instruction was prejudicially erroneous. The judgment 
of the district court is reversed.  

REVERSED AND REMANDED.  

HARTFORD LIFE & ANNUITY INSURANCE COMPANY V.  

JAMES P. CUMMINGS ET AL.  

FILED JANUARY 7, 1897. No. 8702.  

Interpleader: INSURANCE: GARNISHMENT: INJUNCTION. The beneficiary 
of a life insurance policy was indebted to a bank domiciled in 
Douglas county, Nebraska. The bank sued the beneficiary in Con
necticut, in the county of the domicile of the insurance company, 
and caused the latter to be attached as garnishee. An execution 
issued on the judgment rendered in this action having been re
turned unsatisfied, the bank instituted there a scire facias pro
ceeding against the insurance company. The insurance company 
made no appearance to either of these proceedings. Before judg
ment in the scire facias, one Cummings, in said Douglas county, 
sued'the insurance company to recover the amount owing by it on 
said policy, claiming to be the owner of the same as assignee of 
the beneficiary. The insurance company appeared in this action, 
and, before answer, filed an affidavit reciting that the action of 
Cummings was based upon a contract for the recovery of personal 
property; that the bank, without collusion with it, made claim to 
the subject-matter of Cummings' action; that it, the insurance 
company, was ready to pay the money in its hands as the court 
might direct, and moved the court for an order requiring the bank 
to interplead in the action and maintain or relinquish its claim 
against it, the insurance company. Cummings had not appeared 
in any of the proceedings had in the Connecticut court, nor had 
that court any jurisdiction over him. Held, (1) Construing section 
48 of the Code of Civil Procedure, that the insurance company
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was entitled to an order requiring the bank to interplead in the 
action; (2) to an order permitting it to pay the fund in its hands 
into the custody of the court, and on so doing to be dismissed 
from the case and discharged of all liability for that fund, both to 
Cummings and the bank; (3) that if the insurance company saw 
fit to remain in the case and defend the action of Cummings, it 
was entitled to an order enjoining the bank from further prose
cuting its scire facias proceeding pending in the court of Con
necticut until the final determination of the action at bar.  

Enuon from the district court of Douglas county.  
Tried below before FAWCETT, J. Reversed.  

The opinion contains a statement of the case.  

Warren Switzler, for plaintiff in error: 

The facts presented make a proper case for statutory 
interpleader. (3 Pomeroy, Equity Jurisprudence, secs.  
1320, 1329; Rood, Garnishment, sec. 331; Fitch v. Brower, 
42 N. J. Eq., 300; Bishop v. Holcomb, 10 Conn., 444; Van
buskirk v. Hartford Fire Ins. Co., 14 Conn., 140; Coleman v.  
Scott, 27 Neb., 77; McWhirter v. Halsted, 24 Fed. Rep., 828; 
City of Atlanta v. McDaniel, 22 S. E. Rep. [Ga.], 896; Brock 
v. Southern R. Co., 22 S. E. Rep. [S. Car.], 601; Crane v.  
McDonald, 118 N. Y., 648; Allen v. Buchanan, 97 Ala., 399.) 

The insurance company should have been allowed to 
pay the money into court and be dismissed, and the bank 
should have been enjoined from prosecuting its action in 
Connecticut. (2 Story, Equity Jurisprudence, sec. 900; 
3 Pomeroy, Equity Jurisprudence, sees. 1318, 1320; Reno, 
Non-Residents, sec. 170; Dehon v. Foster, 4 Allen [Mass.], 
545; Cole v. Cunningham, 133 U. S., 107; Cunningham v. But
lcr, 142 Mass., 47; Green v. Van Buskirk, 74 U. S., 139.) 

W. W. Morsman, for Omaha National Bank.  

References: Crane v. McDonald, 23 N. E. Rep. [N. Y.], 
991; Chicago,B. & Q. R. Co. v. Moore, 31 Neb., 629; Green
hood, Public Policy, p. 500; Burck v. Taylor, 152 U. S., 
646; Griggs v. Landis, 19 N. J. Eq., 351; Mattin v. Smith, 
13 Neb., 178; Turner v. Sioux City & P. R. Co., 19 Neb., 241; 
Wright v. Chicago, B. & Q. R. Co., 19 Neb., 176; American
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Central Ins. Co., v. Hettler, 37 Neb., 849; Taylor v. Taintor, 
16 Wall. [U. S.], 370; Fitzgerald v. Fitzgerald, 44 Neb., 463; 
Prugh v. Portsnouth Savings Bank, 48 Neb., 414.  

John 0. Yeiser, for James P. Cummings.  

RAGAN, C.  

July 24, 1895, Martin M. Marshall died. His life was 
insured for $5,000 in the Hartford Life & Annuity Insur
ance Company, hereinafter called the insurance company.  
His wife Mary was the beneficiary named in the incur
ance policy. At the date of her husband's death Mrs.  
Marshall was indebted to the Omaha National Bank, 
hereinafter called the bank. August 5, 1895, the bank 
brought suit in the state of Connecticut, in the county of 
the domicile of the insurance company, against Mrs. Mar
shall and caused the insurance company to be attached as 
garnishee. The insurance company was duly served 
with process in the attachment and garnishee proceed
ings, but made no appearance therein. A duly attested 
copy of the summons and complaint in the proceeding of 
the bank against Mrs. Marshall was, on August 6, 1895, 
served on her by leaving the same with the secretary of 
the insurance company. Mrs. Marshall was not other
wise served with process in the action and made no 
appearance therein. March 18, 1896, the court in Con
necticut rendered judgment that the bank recover of Mrs.  
Marshall out of the attached money in the hands of the 
insurance company the sum of $-. An execution was 
issued on this judgment and returned March 31, 1896, 
wholly unsatisfied. Thereupon the bank, in pursuance of 
the provisions of the statute of Connecticut, instituted a 
scire facias proceeding against the insurance company 
and prayed for a judgment against it for the amount of 
the bank's claim against Mrs. Marshall to the extent of 
the money owing by the insurance company on the insur
ance policy. Prior to the bank's judgment in attachment 
against Mrs. Marshall, to-wit, November 18, 1895, James
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P. Cummings brought this suit in the district court of 

Douglas county against the insurance company on the 

policy issued on the life of Martin .M. Marshall, claiming 

to be the owner of said policy and entitled to collect the 

$5,000 due thereon by virtue of an oral assignment 

thereof to him August 5, 1895, made by Mrs. Marshall.  

The insurance company was duly summoned in this ac

tion, and November 19, 1895, before answering, its attor

ney filed in the case an affidavit reciting that he was the 

duly authorized attorney of the insurance company; that 

the insurance company was a corporation; that the claim 

of Cummings was based upon a contract for the recovery 

of personal property; that the bank was a corporation 

organized under the laws of the state of Nebraska having 

its principal place of business in said Douglas county, and 

that the bank, without collusion with the insurance com

pany, made a claim to the subject-matter of the action; 

that the insurance company was ready to pay the amount 

claimed upon order of the court,-and thereupon moved 
the court for an order on the bank to interplead in the 
action. On the same day the district court made an 

order that the bank appear on the 30th of December, 
1895, and file its answer maintaining its claim to the said 

sum, the $5,000 claimed by Cummings from the insurance 

company, and in default thereof that it relinquish its 

claim against the insixrance company for said sum of 

money. On the 27th day of November, 1895, the bank 

appeared in the action and moved the court to require 
Cummings to give security for costs and on the same date 

moved the court for an order requiring Cummings to 

make his petition more definite and certain. April 27, 
1896, the bank asked and obtained leave to plead in 

twenty days. On May 13, 1896, the bank moved the 

court for an order to suspend further proceedings in the 

case until the scire facias proceedings instituted by it in 

Connecticut against the insurance company should be 
finally determined. June 13, 1896, the insurance com

pany moved the court for an order overruling this last
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motion made by the bank and for an order, upon its pay
ing the $5,000 in controversy into court, enjoining the 
bank from further prosecuting its scire facius proceeding 

pending in Connecticut, and a further order that it, the 
insurance company, might thereupon be discharged from 
any further liability as to said fund both to the bank and 
Cummings. At this time the bank amended its motion 
to suspend proceedings in the case at bar into a motion 
to vacate the order made by the court requiring the bank 
to appear and interplead. The court overruled the 
motion of the insurance company and sustained the 
amended motion of the bank and entered a judgment dis
missing the bank from the case. At the time Cummings 
brought this suit, and at the time the bank appeared in 
the cases in obedience to an order of the court for it to 
interplead, the court in Connecticut had obtained no 
jurisdiction over him, if it can be said that it has since 
obtained such jurisdiction. To reverse the judgment of 
the district court dismissing the bank from the action 
the insurance company prosecutes a petition in error 
here.  

It will thus be seen that the insurance company has in 
its hands $5,000, money owing by it on the policy issued 
to Martin M. Marshall. The bank claims this money 
by virtue of its judgment proceedings against Mrs. Mar
shall in the court of Connecticut, while Cummings claims 
it by virtue of an assignment of the policy to him by Mrs.  
Marshall, the beneficiary thereof. Section 48 of the Code 
of Civil Procedure is as follows: "Upon the affidavit of a 
defendant before answer in an action upon contract, or 
for the recovery of personal property, that some third 
party, without collusion with him, has or makes a claim 
to the subject of the.action, and that he is ready to pay 
or dispose of the same, as the court may direct, the court 
may make an order for the safe keeping, or for the pay
ment, or deposit in court, or delivery of the subject of the 
action, to such person as it may direct, and an order re
quiring such third party to appear in a reasonable time
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and maintain or relinquish his claim against the defend

ant. If such third party, being served with a copy of the 

order by the sheriff, or such other person as the court may 
direct, fail to appear, the court may declare him barred 

of all claim in iespect to the subject of the action, against 

the defendant therein. If such third party appear, he 

shall be allowed to make himself defendant in the action 

in lieu of the original defendant, who shall be discharged 
from all liability to either of the other parties in respect 

to the subject of the action, upon his compliance with the 

order of the court for the payment, deposit, or delivery 
thereof." This statute is a substitute for the chancery 
rule or remedy of interpleader. The rule was applied 
on the theory that at law no adequate protection was af

forded a defendant sued for a fund or property in his 

possession and claimed by some person not a party to the 

suit. But the statute just quoted is broader than the 
chancery rule. Under the statute a defendant sued for 

a fund or property in his hands is entitled to an order 
compelling a third party claiming such fund or property 
to interplead in the action, even though the defendant 
might successfully defend the suit, the theory of the 

statute being to avoid multiplicity of suits, to protect the 

party holding the fund or property from being put to the 
costs and expense of defending against claimants for 
property in his hands which he himself does not claim.  
Under the chancery rule a party in the epossession of a 
fund or property claimed by two or more parties, before 
being sued by either of them, might by bill filed for that 
purpose compel the claimants to come in and set up their 
claims to the fund or property and on paying the money 
or delivering the property into the custody of the court 
be discharged from any further liability to all of said 
parties for such property or fund. In other words, the 
fact that the holder of the fund or property was aware 
of conflicting claims of other parties thereto and was in 
danger of being sued by said parties enabled such hohl 
to successfully invoke the protection of a court of chan

20

241



242 NEBRASKA REPORTS. [VOL. 50 

Hartford Life & Annuity Ins. Co. v. Cummings.  

cery (Netchall v. Kastens, 70Il,156; Hichatrds V. Salter, 
6 Johns. Ch. [N. Y.], 445.) In McWh irer c. Haded, 24 
Fed. Rep., 828, the court, speaking of the chancery prtc
tice as to interpleaders, said: "The best elementary writ
ers say that an interpleader is properly applied where 
two or more persons severally claim the same thing under 
different title or in separate interests from another per
son, who, not claiming any title or interest therein him
self and not knowing to which of the claimants he ought 
of right to render the debt, is either molested by an action 
brought against him, or fears that he may suffer injury 
from the conflicting claims of the parties." In the case 
at bar the insurance company has been sued by Cum
mings for the fund in its hands in the courts of this state.  
The bank is also claiming the fund in the hands of the in
surance company in a suit pending in the courts of the 
state of Connecticut, to which suit Cummings is not a 
party and over whom the Connecticut court has no juris
diction. In this suit the district court of Douglas conity 
has jurisdiction of all the parties who claim this fund as 
well is of the holder thereof. If the statute quoted 
above was not in force, these facts would authorize the 
order made by the district court for the bank to inter
plead in this action and set up its claim to the fund in the 
hands of the insurance company. But this is not all.  
It appears that the assignment made of the insurance 
policy by Mrs. Alarshall to Cummings was an oral assign
ment and that no notice of such an assignment was given 
to the insurance company prior to the time the bank at
tached the debt owing by the insurance company on the 
policy. Under such a state of facts the holding of the 
Connecticut courts is that the attaching creditor acquires.  
a lien upon the fund superior to the lien of the assignee.  
(Bishop v. Holcomb, 10 Conn., 444; Van Buskirk v. Hartford 
Fire [is. 0o., 14 Conn., 141.) While the rule in this state 
is that a creditor who attaches a chose in action acquires 
only a lien upon the interest which the defendant in the 
attachment suit had therein at the timo the chose in ac
tin was seized. (Coleman v. Pcolt, 27 Neb., 77.)
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It will thus be seen that not only are there rival claim
ants of the fund in the hands of the insurance company 
and that it has been sued by two different parties in dif
ferent jurisdictions for the fund, but that if the bank is 
allowed to prosecute its scire facias proceeding in the 
courts of Connecticut and not be compelled to inter
plead in this action, the insurance company is liable to 
have to pay the debt it owes twice. The insurance com
pany has brought itself within the provisions of section 
48 of the Code quoted above, and we think the facts of the 
case justified the order made by the district court requir
ing the bank to interplead in this action, and, without 
quoting the evidence introduced on the hearing of the mo
tion to dismiss the bank from the case, we think the dis
trict court erred in making that order. The insurance 
company was entitled to an order permitting it to pay 
the fund in its hands into the custody of the court, and 
upon so doing to be dismissed from the case and to be dis
charged of all further liability for that fund, both to 
Cummings and the bank; or if it saw fit to remain in the 
case and defend the action of Cummnings, it was entitled 
to an order enjoining the bank from further prosecuting 
its scire facian proceeding pending in the courts of Con
necticut until the final termination of the action at bar.  
The judgment of the district court is reversed at the cost 
of the bank and the cause remanded for further proceed
ing in accordance with this opinion.  

REVERSED AND REMANDED.  

JOHN H. JONES V. JOHN WIESEN.  

FILED JANUARY 7, 1897. No. 6963.  

1. Negotiable Instruments: BONA FIDE PURCHASERS: INDORSEIENTS.  
Where the payee of a negotiable promissory note indorses and de
livers the same to his creditor to secure the payment of a debt
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owing to him, such creditor becomes an innocent holder of said 
note and acquires a lien thereon for the amount of his debt, pro
vided he took it before maturity and without notice of any de
fenses thereto.  

2. --- :. In such case, if another creditor of the payee, 
to secure his debt, pays the claim of the indorsee and takes an as
signment of the note, he will, by such transaction, acquire the 
same lien and title to the note which his indorser had, whether 
the second creditor acquired it before or after maturity, and with 
or without knowledge of defenses existing against the note.  

3. - : But one who purchases for value a negoti
able note, either before or after its maturity, and with knowledge 
of a defense existing against the same, is entitled to enforce the 
collection of the entire note, provided his assignor was an inno
cent purchaser, before due, for value, in the usual course of busi
ness.  

4. - : - : - - The purchaser of a negotiable promissory 
note at an execution or attachment sale thereof acquires thereby 
the interest which the execution or attachment defendant had In 
said note, and occupies the same relation to the maker of said note 
as he would had said note been indorsed to him without recourse 
by the payee.  

ERROR from the district court of Cuming county. Tried 
below before NORRIS, J. Reversed.  

A. Hf. Briggs, for plaintiff in error.  

T. M. Franse, contra.  

RAGAN, C.  

June 13, 1891, John Wiesen executed and delivered 
his promissory note for $50 to one F. P. Bellinger. The 
note was payable to Bellinger or bearer and matured six 
months after date. In the district court of Cuming 
county, John H. Jones sued John Wiesen on this note.  
Jones alleged that he was the owner of the note; that he 
had purchased it for value in the ordinary course of busi
ness, and before its maturity. Wiesen interposed as a 
defense to the note that it was given to Bellinger in con
sideration of the latter's promise to furnish him, Wiesen, 
certain medicine and medical attendance within a certain 
time; that Bellinger had made default in these promises,
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and that Jones had notice that the consideration for said 

note had failed at the time he became the holder thereof.  

A jury was waived and the case was tried by the court, 

which found that the consideration for the note had 

wholly failed, and that Jones was not a bona fide holder 

thereof without notice, and dismissed his action. To re

verse this judgment, Jones prosecutes here a petition in 

error.  
The record shows, without conflict, that Wiesen gave 

the note to Bellinger in consideration of the latter's prom

ise to furnish him certain medicine and medical attend

ance within a certain time, and that he had made default 

in these promises; that before this note matured Bel

linger borrowed of a bank at Dodge, Nebraska, the sum 

of $4 and pledged the note to secure the repayment of the 

sum borrowed; that the bank took this note without any 

knowledge of the consideration for which it was given; 

that Jones, learning that the bank held the note in suit, 

to secure a debt due to him from Bellinger paid to it its 

debt and the bank delivered the note to him. Subse

quent to that time, Jones caused an execution or attach

ment to be levied upon this note as Bellinger's and the 

same to be sold, and purchased it at the sale. The bank 

having taken this note as collateral security for the loan 

made by it to Bellinger, in good faith and without notice 

of Wiesen's defense thereto, became thereby a good-faith 

holder of the note and had a lien upon it to secure the 

repayment to it of the $4 loaned to Bellinger, and was 

entitled to enforce the collection of the note against 

Wiesen to the amount of its lien. (Helmer v. Commercial 

Bank, 28 Neb., 474; Koehler v. Dodge, 31 Neb., 328; Haas 

v. Bank of Commerce, 41 Neb., 754.) Jones having pur

chased the note of the bank for the amount of its lien 

against it, took the place of the bank and by such pur

chase became an innocent holder of the note and entitled 

to enforce its collection against Wiesen for the amount 

which he had paid the bank. The fact that Jones knew, 
at the time the bank sold him the note, that the consid-
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eration promised Wiesen for its execution had failed 
did not make Jones any the less an innocent holder for 
value before maturity, since one who purchases for value 
a negotiable instrument, after its maturity or before, 
with knowledge of a defense existing against the same, 
is entitled to enforce the collection of the entire note, 
provided his assignor was an innocent purchaser before 
due, for value, in the ordinary course of business. (Koch
Icr v. Dodge, 31 Neb., 328; Bvtterfield v. Town of Ontario, 
32 Fed. Rep., 891; Bodley v. Emporia Nat. Bank, 16 Pac.  
Rep. [Kan.], 88.) This rule rests upon the principle that 
a second indorsee takes whatever title his indorser had, 
and since his indorser was entitled to enforce the note 
against the maker, notwitistanding equities existing in 
the latter's favor against the original payee, the second 
indorsee is entitled to the same protection.  

In the case at bar the bank of Dodge was an innocent 
holder before due, for value, in the usual course of busi
ness of the note in suit, and entitled to enforce its collec
tion to the extent of the loan made by it to Bellinger, 
and Jones, by paying Bellinger's debt to the bank and 
taking up the note, took the same title to it that the bank 
had. It follows that Jones was entitled to recover upon 
the note in suit the amount of money he paid to the bank.  
Jones, by having this note sold on execution or attach
ment, acquired the legal title thereto, but by that sale 
he acquired only the interest which Bellinger had in the 
note, and this interest was subject to the bank's lien 
upon it for the money loaned to Bellinger and was sub
ject to whatever defense Wiesen had against the same.  
In other words, where one purchases a negotiable prom
issory note or other chattel at a sleriff's sale thereof 
under execution or attachment, such purchaser simply 
takes whatever interest the execution or attachment de
fendant had in the note or chattel sold. But such a pur
chaser of negotiable paper, even before its maturity, is 
not an innocent holder within the meaning of the law.  
The title acquired by such a purchaser is precisely what
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he would have acquired to such a note had it been in

dorsed to him without recourse by the payee thereof. The 

judgment of the district court is reversed.  

REVERSED AND REMANDED.  

STERLING P. JAMISON, SHERIFF, V. JAMEs B. KENT.  

FILED JANUARY 7. 1897. No. 6865.  

Instructions: REPETITIONS. It is not error for a district court to re

fuse instructions asked when the propositions of law embraced 

therein are included in instructions given by the court on its own 
motion.  

ERROR from the district court of Boyd county. Tried 

below before KINKAID, J. Affirmed.  

R. R. Dickson and H. M. Uttley, for plaintiff in error.  

John H. Mosicr and M. F. Harrington, contra.  

RAGAN, C.  

This is an action of conversion brought in the district 

court of Boyd county by James B. Kent against Sterling 

P. Jamison, sheriff of said county, and the Ayers, Weath

erwax & Reed Company, a mercantile corporation. The 

corporation seized the property sued for on attachment 

as the property of Mlinar and Tazler. Kent claimed the 

property by purchase from the attachment defendants, 
and the defense to this action was that the sale from the 

attachment defendants to Kent was fraudulent. Kent 

had a verdict and judgment and the defendants below 

prosecute here a petition in error.  
1. The first argument is that the court erred in not 

giving instructions numbered 1 and 2 requested by the 

plaintiff in error. This assignment cannot be sustained,
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for the reason that every proposition of law involved in 
the instructions refused was embraced in other instruc
tions given to the jury by the district court on its own 
motion.  

2. The second assignment of error is that the verdict 
is not sustained by sufficient evidence. We think it is.  
The judgment of the district court is 

AFFIRMED.  

NORTHERN ASSURANCE COMPANY OF LONDON V. JOHN R.  
HAMILTON ET AL.  

FILED JANTiJARY 7, 1897. No. 7009.  

Insurance: CANCELLATION BY AGENT: LIABILITY OF AGENT FOR PRE
MIUMS. A fire insurance agent issued policies on behalf of his 
principal, the premium of which amounted to $-. Learning 
that his agency was, or was about to be, revoked, he canceled such 
policies and issued in lieu thereof others on behalf of insurance 
companies of which he was also agent. He did not cancel any of 
said policies at the request of his principal, at the request of the 
insured, nor because an exigency had arisen which made it neces
sary for him to cancel them for the protection of his principal's 
interest. His principal sued him for the premiums collected and 
he interposed the cancellation of the policies as a defense. Held, 
That the defense was untenable, and that the agent was liable for 
the premiums of the policies canceled.  

ERRoR from the district court of Douglas county.  
Tried below before OGDEN, J. Reversed.  

The facts are stated by the commissioner.  

Montgomery d Hall, for plaintiff in error: 

The agent's action in attempting to cancel the policies 
was a flagrant violation of the duties lie owed his em
ployer, and should not be sanctioned by the courts. It 
was entirely inconsistent with the law which goverins the 
relation of principal and agent. (Davis v. Hamolin, 108 
Ill., 39; Warren v. Burt, 58 Fed. Rep., 101; Amcricaun Steani
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Boiler Ins. Co. v. Anderson, 29 N. E. Rep. [N. Y.], 231; Rock
ford Watch Co. v. Manifold, 36 Neb., 801; Jansen v. Will
iams, 36 Neb., 869; Oliver v. Lansing, 48 Neb., 338; Ed
monstone v. Hartshorn, 19 N. Y., 9; United States Fire & 
Marine Ins. Co. v. Tardy, 2 Ins. L. J. [Ala.], 672; Scottish 
Union & Nat. Ins. Co. v. Dangaix, 15 So. Rep. [Ala.], 956; 
Frazen, v. Zinier, 90 Hun [N. Y.], 103; Milcaukee & Wyo
ming Investment Co. v. Johnston, 35 Neb., 560; Ambler v.  
Phillips, 19 Atl. Rep. [Pa.], 71; Hibbard v. Peck, 44 N. W.  
Rep. [Wis.], 641; Globe Milling Co. v. Minncapolis Elevator 
Co., 46 N. W. Rep. [Miun.], 306; Ulmer v. Farnsworth, 15 
AtI. Rep. [Me.], 65; Farnsworth v. Hemmer, 1 Allen [Mass.], 
494; Bowe v. Hyland, 46 N. W. Rep. [Minn.], 142; Raisin 
v. Clark, 41 Md., 158; Merchants Tns. Co. of Newark v.  
Prince, 52 N. W. Rep. [Minn.], 131.) 

Joseph R. Clarkson, contra.  

RAGAN, C.  

The Northern Assurance Company of London (herein
after called the company) brought this suit in the district 
court of Douglas county against John R. Hamilton and 
the sureties on his bond, as the company's agent, to re
cover a sum of money which the company alleged Hamil
ton had collected as premiums for insurance risks placed 
by him and not accounted for. - The defense of Hamilton, 
so far as the same need be noticed, was that he had liqui
dated the sum sued for by canceling policies issued by 
him as agent of the company, the premiums for which 
policies equaled the sum sued for, and that he made 
sauch cancellations in pursuance of a usage and custom 
existing among insurance men in the city of Omaha, 
where he resided, and in other parts of the United States.  
Hamilton had a verdict and judgment and the company 
brings the case here for review on error.  

There is little or no conflict in the evidence, which 
shows that the company appointed Hamilton its agent 
in August, 1891, to solicit and write insurance for it in
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Onaha and vicinity; to collect the premiums paid; to 
transact generally on its behalf the business of a local 
insurance agent; that it revoked his agency on the 25th 
of November, 1891, and that he owes the company the 
sum sued for unless he has liquidated it by canceling its 
policies as pleaded by him. Hamilton's method of liqui
dating the debt sued for by canceling its policies may be 
illustrated thus: On behalf of the company, Hamilton is
sues policies to A, B, and C, 'the premiums for which 
amount to $1,000. Deducting Hamilton's commissions, 
there remain in his hands $700 premiums belonging to 
the company. le remuits to the company $300 of this 
sum. He then learns that his agency has been, or is 
about to be, revoked, and without the request of the in
sured he cancels the policies issued to A, B, and C, and 
instead of refunding to them the premiums they had 
paid he places their risks in other insurance companies, 
of which he is also agent, and when sued for the $400 
he sets up as a defense the cancellation of the policies 
of A, B, and C. This is a novel way of paying a debt.  
The company made Hamilton its agent for the purpose 
of building up and extending its business, and for the 
purpose of taking insurance risks, not for the purpose of 
-destroying it; and the law required of Hamilton that, as 
the company's agent, he should act in good faith with it 
and do what he could to extend its business. We do not 
say that an agent of an insurance company may never 
cancel a risk issued by him on behalf of his principal, but 
we do say that he has no right to cancel such a risk with
-out the request of his principal or the request of the in
sured, unless an exigency has arisen which makes it his 
duty to cancel the risk in order to subserve the interests 
of his principal; we do say that he has no right to cancel 
a isisk solely for the purpose of furthering his own ends, 
and in his own interest and against his principal's in
terest. Hamilton did not cancel these risks at the re
quest of his principal, nor at the request of the insured, 
nor did he cancel them because an exigency had arisen
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which made it necessary for him to cancel them in order 
to protect his principal's interest. He canceled them 
solely because he knew that his agency was revoked, or 
was about to be revoked, and for the purpose of having 
these risks carried by companies for whom he was agent.  
In doing this he was working against the interest of his 
principal.  

Counsel for the insurance company have furnished us 
a brief and cited numerous authorities to show that Ham
ilton's conduct in this case was indefensible. We have 
no doubt the authorities sustain counsel's view; we have 
not examined them; no authorities are necessary. On 
the broad principles of common sense and fair dealings, 
Hamilton cannot be allowed to liquidate his debt to the 
company in the manner attempted in this case. No evi
dence was introduced on the trial to sustain the plea of 
Hamilton that he made these cancellations in pursuance 
of a custom, and it is not suggested, either by pleading or 
evidence, that he canceled these risks in good faith for 
the purpose of protecting his principal, or that he did 
so at the request of either his principal or the insured.  
Nor can the judgment be sustained upon the ground of 
a ratification of Hamilton's acts by the company. The 
judgment is wrong. It is reversed and the cause re
manded.  

REVERSED AND REMANDED.  

GURDON W. WATTLES, APPELLEE, V. SOUTH OMAHA ICE 

& COAL COMPANY, APPELLANT.  

FILED JANUARY 7, 1897. No. 8810.  

1. Landlord and Tenant: REPAIRs. An express agreement of a lessee 
to keep in good repair leased premises, and at the end of the expi
ration of the term surrender their possession in as good condition 
as they were when he entered, natural decay, wear and tear ex-
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cepted, is not, and does not include, a covenant to rebuild build
ings destroyed without his fault.  

2. - : - . If such was the common law rule of construction of 
such a covenant, it is not in force in this state.  

3. -: - : RENT. Where a substantial portion of leased prem
ises is destroyed without the fault of the lessee, he is entitled to 
an apportionment of the rent covenanted to be paid and accruing 
thereafter, in the absence of an express assumption by him of the 
risk of such destruction.  

4. .:The common law rule of construction of 
such a covenant is not in force in this state.  

APPEAL from the district court of Douglas county.  
Heard below before KEYSOR, J. Reversed.  

The facts are stated by the commissioner.  

Charles Of/utt, for appellant: 

Appellant is not required to reconstruct the buildings 
destroyed by the hurricane August 22, 1896. (Taylor, 
Landlord & Tenant [7th ed.], sec. 358; Whitaker v. Hatoley, 
25 Kan., 692; Pollard v. Shaaffer, 1 Dal. [Pa.], 210; 12 
Am. & Eng. Ency. Law, 721; Warner v. Hitchins, 5 Barb.  
[N. Y.], 666; Levey v. Dyess, 51 Miss., 501; Miller v. Morris, 
55 Tex., 412; Wainscott v. Silvers, 13 Ind., 500; Warren v.  
Wagner, 75 Ala., 188; Magort v. Hansbarger, 8 Leigh 
[Va.], 536; Lister v. Lane, L. R., 2 Q. B. Div. [Eng.], 212; 
Howeth v. Anderson, 25 Tex., 557; Nace v. Berry, 22 Ala., 
382; Halloway v. Lacy, 4 Humph. [Tenn.], 468.) 

Appellee Wattles is compelled to reconstruct the build
ings as a condition precedent to his right to collect all the 
rent stipulated in the lease after August 22, 1896. (Brooks 
v. Hiatt, 13 Neb., 503; Lanning v. Burns, 36 Neb., 236; 
Whitaker v. Hawley, 25 Kan., 687.) 

In the event of appellee's failure to rebuild after rea
sonable demand, appellant can require an apportionment 
of the rent from the date the buildings were destroyed 
to the expiration of the lease. (Taylor, Landlord & Ten
ant [7th ed.], sec. 520; Whitaker v. Hawley, 25 Kan., 692; 
Pollard v. Shaaffer, 1 Dal. [Pa.], 215; Ripley v. Wightinan,
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4 McCord [S. Car.], 447; Coogan v. Parker, 2 S. Car., 255; 
Doe v. Burt, 1 Term R. [Eng.], 701; Richard Le Tavenor's 

Case, 1 Dyer [Eng.], 56a; Brown v. Quilter, Amb. [Eng.], 
619; Cutter v. Powell, 6 Term R. [Eng.], 320.) 

James H. Macomber, contra: 

Appellant is bound to repair the buildings before the 
termination of the term of the lease. (12 Am. & Eng.  

Ency. Law, 721; Polack v. Pioche, 35 Cal., 416, 95 Am. Dec., 
121, and note; Blount v. City of Janesville, 31 Wis., 654; 
Columbus v. Watson, 26 Ind., 52; Fisher v. Milliken, 8 
Pa. St., 111; Workman v. Mifflin, 30 Pa. St., 369; United 

States v. Bostwick, 94 U. S., 53; 1.Wood, Landlord & Ten

ant, sec. 373; 1 Taylor, Landlord & Tenant, sec. 357; 1 

Washburn, Real Property [4th ed.], 535; 2 Kerr, R2al 
Property, sees. 1232, 1233; Kling v. Dress, 5 Robt. [N. Y.], 
521; Stultz v. Locke, 47 Md., 562; Gluck v. Mayor of Balti

more, 81 Md., 315.) 
The rent stipulated in the lease must be paid as if the 

buildings had remained intact. (Minneapolis Co-Operative 

Co. v. Williamson, 38 Am. St. Rep. [Minn.], 482; Fowler v.  

Payne, 49 Miss., 32; Harrington v. Watson, 11 Ore., 143; 
Womack v. McQuarry, 28 Ind., 103; Chamberlain v. Godfrey, 
50 Ala., 533; Buerger v. Boyd, 25 Ark., 441; Harris v.  

Heackman, 62 Ia., 411, 12 Am. & Eng. Ency. Law, 741, 

and cases cited; Stubbings v. Evanston, 136 Ill., 37; Parks 

v. City of Boston, 15 Pick. [Mass.], 198; Foot v. City of 

Cincinnati, 11 0., 408; Turner v. Townsend, 42 Neb., 376; 
Smith v. Kerr, 108 N. Y., 31; Salisbury v. Shirley, 66 Cal., 

223; Lodge v. White, 30 0. St., 569; Hicks v. Martin, 25 
Mo. App., 359; McMillan v. Solomon, 42 Ala., 356; Cham

berlain v. Godfrey, 50 Ala., 530; Kerr v. Mcrchants Exchange, 
3 Edw. Ch. [N. Y.], 315; Winton v. Cornish, 5 0., 477; Beham 

v. Ghio, 75 Tex., 87; Hilliard v. Gas Coal Co., 41 0. St., 662; 
Graves v. Berdan, 26 N. Y., 498; Stockwell v. Hunter, 11 
Met. [Mass.], 448; Smith v. McLean, 123 Ill., 210; Whitaker 

v. Hawley, 25 Kan., 674.)
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RAGAN, C.  

On the 1st day of November, 1894, Gurdon W. Wattles 
and F. L. Cotton entered into an agreement in writing in 
and by which Wattles leased to Cotton for five years from 
said date the east one-half of the southwest quarter of the 
northwest quarter of section 1, township 15 north and 
range thirteen (13) west of the 6th P. M., "together with 
the buildings situated thereon." A rent of $6,000 was 
reserved, payable in 60 installments of $100 each. The 
first installment was paid at the date of the execution of 
the lease and one installment fell due on the first day of 
each month thereafter. In the lease, Cotton covenanted 
as follows: "That at the expiration of the term above 
granted * * "he will quietly and peaceably yield 
up possession of said premises * * in as good con
dition as the same were when entered upon, ordinary 
wear or damage by fire excepted. * * * It.is under
stood and agreed that the buildings on the above de
scribed property have been placed in good repair by [the 
lessor] and shall be kept in the same condition by [the 
lessee] during the term of this lease, natural decay and 
wear and tear excepted." Cotton assigned his interest 
in this lease to the South Omaha Ice & Coal Company, 
hereinafter called lessee, which took possession of the 
leased premises and began using the same for the pur
poses for which they were leased; that is to say, for har
vesting ice formed on the waters on said leased lands and 
storing such ice in the buildings thereon. The rent re
served was paid up to the 1st day of September,1896. On 
the 22d day of August of said year the buildings on the 
leased premises "were destroyed and rendered entirely 
valueless by a violent wind storm or hurricane." Not
withstanding the destruction of the ice houses, the lessor 
claimed that he was entitled to collect the rent reserved 
in the lease accruing subsequent to the destruction of the 
buildings; that he was under no obligation to rebuild the 
destroyed ice houses, but that the lessee was bound to re-
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build the same. The lessee denied that he was bound to 
rebuild the destroyed ice houses and insisted that he was 
entitled to an apportionment of the rent reserved until 
such time as the lessor should rebuild the houses de
stroyed. The parties made up an agreed case under the 
provisions of sections 567, 568, 569 of the Code of Civil 
Procedure and submitted it to the district court of Doug
las county. The parties filed in the agreed case in the 
district court a stipulation of the facts. This stipulation 
recited the execution of the lease between Wattles and 
Cotton; the assignment of his interest in the lease by 
Cotton to the South Omaha Ice & Coal Company; the 
covenants in the lease already mentioned; the taking 
possession of the leased premises by the lessee; the 
payment of the rent to September, 1896, and the destrue
tion of the ice houses by a hurricane. The stipulation 
further recited that the premises had been leased for the 
sole and exclusive purposes of gathering ice formed on the 
waters on said lands and storing such ice in the buildings 
situate thereon; that 15 acres of the demised land were 
covered with water from which in the winter ice was 
gathered for storage; that the destroyed buildings were 
6 in number, built together, each 100 feet long and 20 feet 
in width, and had a storage capacity for ice of from 8,000 
to 10,000 tons; that there were no other buildings or im
provements of any kind on the leased premises at the 
time they were leased or since; that the fair rental value 
of the entire premises was $1,200 per year, and that the 
fair rental value of the premises since the destruction of 
the ice houses, or without them, was $600 per year. The 
district court was of opinion that the agreements and 
promises made in the lease by the lessee amounted to a 
covenant on his part to rebuild the destroyed ice houses 
and that he was liable for all the rent reserved in the 
lease and entered a decree accordingly. The lessee has 
appealed.  

This case should be treated in all respects as though 
it was an ordinary action at law by the lessor to recover
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the rent reserved in the lease and that the lessee had in
terposed as a defense the destruction, without his fault or 
the fault of the lessor, of a substantial part of the leased 
premises, and invoked in his answer, by way of a cross
petition, the equitable power of the court for an appor
tionment of the rent.  

1. The lessee covenanted to keep in repair the leased 
premises and at the expiration of the term surrender 
them in as good condition as they were when he entered, 
ordinary wear and tear and natural decay excepted.  
Does this covenant include a promise by the lessee to re
store the buildings destroyed without his fault? That it 
does is the first argument urged in support of the decree.  
It is insisted that such was the rule of construction ap
plied to such a covenant at common law.  

The earliest American case which we have been able 
to find, which supports the contention under considera
tion, is Phillips-v. Stevens, 16 Mass., 237, decided in 1819.  
The lessee covenanted that he "would keep in repair, sup
port and maintain all and singular the fences and build
ings, saving and excepting the natural decay of the same, 
as should be needful, at his own proper cost and charge; 
and at the end of said term * * * would quietly 
leave, surrender, and yield up the premises in as good 
condition as the same were in" at the date of his lease.  
The buildings on the leased premises were destroyed by 
fire without the fault of the lessee, and the supreme court 
of Massachusetts, in construing the covenant in the lease, 
held it to be a contract binding the lessee to rebuild the 
burned buildings.  

In Beach v. Crain, 2 N. Y., 87, the lease provided that 
the lessor should, at his own cost, erect a gate at the 
terminus of a road on the leased premises and keep the 
gate there during his pleasure, and that all repairs 
necessary to be made to said gate were to be made by the 
lessee. Some person unknown, but without the fault of 
the lessee, removed the gate, and the court of appeals of 
New York held that the covenant of the lessee to repair
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the gate included a contract on his part to replace it with 

a new one.  
In Polack v. Pioche, 35 Cal., 416, it seems that the lease 

contained the usual covenant of the lessee to repair and 

kecp in repair the demised premises. The buildings on 

the leased land were destroyed by the breaking of the 

embankment of a reservoir, and this was caused by the 

act of someone, but not by any fault of the lessee. The 

court held that the covenant of the lessee to repair bound 

him to restore or rebuild the destroyed buildings; and 

the court declared that such had been the settled rule of 

construction of such a covenant since the time of Edward 

III.  
In Ely v. Ely, 80 Ill., 532, the lessee covenanted that he 

had received the leased premises in good order and con

dition, and that he would keep them in repair at his own 

expense, and that at the end of the term he would deliver 

the same up to his lessor in as good order and condition 

as when they were entered upon. The buildings upon 

the leased premises were wholly destroyed by fire with

out the fault of the lessee, and the supreme court of Illi

nois held that the legal effect of the covenant of the lessee 

to keep the demised buildings in repair, etc., was that in 

case the buildings burned he would rebuild the same.  

In David v. Ryan, 47 Ia., 642, the lessee covenanted that 

she would keep the leased premises in a good state of 

repair. They were destroyed by fire and the court held 

that the covenant of the lessee bound her to restore the 

buildings.  
In 1 Taylor, Landlord & Tenant [8th ed.], sec. 357, the 

rule is stated as follows: "When a tenant is under an 

express covenant to repair the premises, he is liable to 

make good all loss and damage which they may sustain, 

and must even rebuild in case of casualty by fire or other

wise." 
In 12 Am. & Eng. Ency. of Law, p. 721, the authorities 

in support of the rule under consideration are collated 

and the rule is thus stated: "The alteration in the ten

21
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ant's liability for repairs, produced by his executing a 
lease in which he makes an express covenant to repair, 
is so marked that he becomes liable to make good all 
loss and damage the premises may sustain, and must 
even rebuild in case of casualty by fire or otherwise." 

Among the cases cited in the Encyclopedia of Law 
and by Taylor is the case of Phillips v. Stecens, supra, and 
that case seems to have been relied upon in the cases 
cited by us from New York, Illinois, California, and Iowa.  
The court in Phillips v. Steveus based its decision upon the 
principle that when one "by his own contract * * * 
retes a duty or charge upon himself he is bound to 

make it good notwithstanding any accident by inevitable 
necessity, because he might have provided against it by 
his contract;" and this is the principle upon which the 
cases froiti Illinois, Iowa, California, and New York men
tioned above were decided.  

No one can find fault with the principle that a man 
should be compelled to perform what he has promised;.  
blut, with all due respect to the supreme court of Massa
chusetts, it seems to us that the court ignored the entire 
issue. The question there was not whether the lessee 
was obliged to perform a covenant he had made, but the 
question was what covenant be had made; that is, 
whether his covenant to repair and keep in repair the 
demised premises included within it a contract on his 
part to rebuild the buildings on the leased premises it 
they should be destroyed. But in that case, as in the 
other cases cited, and in every case that we have been 
able to find which supports the contention of the appellee 
here, it was taken for granted that the rule at common 
law was that a covenant by a lessee to repair was equiva
lent to and involved a covenant to rebuild. Assuming,.  
however, that such was and is the rule of construction at 
common law, are we bound by that rule? 

Section 1, chapter 15, Compiled Statutes of this state, 
provides that so much of the common law of England 
as is applicable and not inconsistent with any law passed
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or to be passed by the legislature of this state, is adopted 
and declared to be law within the state. Section 53, 
chapter 73, Compiled Statutes, provides that "in the con
struction of every instrument creating or conveying, or 
authorizing or requiring the creation or conveyance of 
any real estate, or interest therein, it shall be the duty of 
the courts of justice to carry into effect the true interest 
of the parties, so far as such intent can be collected from 
the whole instrumiient, and so far as such intent is consist
ent with the rules of lnw." If, then, the rule at common 
law is as is contended by the appellee, it is at most but a 
rule of construction, and we are not bound to apply that 
rule of construction to a real estate contract if to do so 
would result in giving to the contract an effect not within 
the contemplation or intention of the parties at the time 
it was made. We do not know why a lease for real estate 
should not be construed as any other contract,-why we 
should not apply to it the test universal among all civil
ized peoples, namely, to look to the subject-matter of the 
contract, the language of the parties, and ascertain, if we 
can, what was their intention; on what proposition did 
the minds of the contracting parties meet; what did they 
consciously consent to. If we apply this rule of construe
tion to the contract under consideration we have for sub
ject-matter of the contract a small tract of land, fifteen 
acres of which was covered with water. From this water 
ice could be harvested in the winter season, and stored in 
buildings then standing upon the leased premises. The 
lessee accepted his lease and entered upon these premises 
to use them solely for the purposes of harvesting and stor
ing ice. When he did so he stipulated that the leased 
premises were in good repair, in good condition, and he 
promised that he would keep them in good repair and 
at the expiration of his lease so surrender them. What 
did the parties to this contract understand and intend 
by the terms "repair" and "keep in repair"? These words 
"repair" and "keep in repair" are not technical words, 
nor should they be given a technical or strained interpre-

VOL. 50] 2.59



NEBRASKA REPORTS.

Wattles v. South Omaha Ice & Coal Co.  

tation. They should receive their ordinary interpreta
tion. To repair, as it is ordinarily used, means to amend, 
not to make a new thing, but to refit, to make good or 
restore an existing thing. (See Todd v. Inhabitants of 
Rowley, 8 Allen [Mass.], 51; Stevens v. Milnor, 24 N. J. Eq., 
358.) When we speak of repairing a thing, the very ex
pression presupposes something in existence to be re
paired. If a carpenter contracts to repair a house, or a 
mason a chimney, the ordinary construction of these 
contracts would not be that these parties had agreed to 
build a new house or a new chimney. If the construction 
of the lessee's covenant contended for by the appellee here 
be correct, then had this entire tract of land and its build
ings been swept away by a flood of the Missouri river, 
the lessee would be liable for their value to the lessor.  
Before we can say that a lessee assumed the liability of 
any such a contingency as that supposed, we must find 
his assumption of such a risk in the clear and express 
language of his contract.  

In Pollard v. Shaffer, 1 Dall. [U. S.], 210, the lessee cov
enanted to pay rent and deliver up the premises in good 
repair. The lessor sued for a failure of the covenant to 
keep in good repair. The lessee pleaded that an alien 
enemy-the British army-invaded the city of Philadel
phia, took possession of the leased premises, and com
mitted the destruction made the subject of the lessor's 
action. The question was whether the special matter 
pleaded was a defense. The supreme court of Pennsyl
vania held that it was. In that case, as in the case at 
bar, it was insisted that the covenant of the lessee to 
keep the demised premises in repair bound him to restore 
the buildings if destroyed. The court said: "I am of 
opinion that the defendant is excused from his covenant 
to deliver up the premises in good repair: (1) Because a 
covenant to do this against an act of God or an enemy 
ought to be special and express, and so clear that no other 
meaning could be put upon it; (2) because the defendant 
had no consideration, no premium for this risk, and it
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was not in the contemplation of either party. * * * 

Suppose when the lease was executed that the lessee had 

been asked, 'Is it your meaning that in case the buildings 
shall be destroyed by an act of God or public enemies you 
are to rebuild or repair them?' His answer would have 
been, unquestionably, 'No, I never entertained such an 
idea.' Should the like question have been put to the 
lessor, his answer would certainly have been 'No, I did 
not expect anything so unreasonable.'" 

In Levey v. Dyess, 51 Miss., 501, it was held that in the 
absence of covenants by the lessee amounting to express 
covenants to rebuild structures destroyed by casualty, 
or by proof of negligence by the lessee, the loss is on the 
landlord.  

In Warren v. Wagner, 75 Ala., 188, the lessee covenanted 
that at the expiration of the lease he would surrender 
the premises in as good order and condition as they were 
when he accepted them, usual wear and tear excepted, 
and it was held that this covenant did not include an 
agreement on the part of the lessee to rebuild the strue
tures on the premises destroyed by fire. To the same 
effect see Hoiceth v. Amlerson, 25 Tex., 557. In that case 
the court said: "Leases are construed like other written 
agreements, so as to give effect to the intention of the 
parties." To the same effect Warner v. Hlitchins, 5 Barb.  
[N. Y.], 666. In that case the covenant of the lessee 
was to surrender possession of the leased premises at 
the expiration of the term in the same condition they 
were in at the commencement of the lease, natural wear 
and tear excepted. The leased buildings were destroyed 
by fire and it was insisted in behalf of the lessor that the 
covenants of the lessee included a covenant to rebuild.  
But the court said that in order to hold the lessee liable 
for the value of the destroyed buildings he must have 
expressly agreed to rebuild them or restore them.  

In Wainscott v. Silvers, 13 Ind., 497, the covenant of the 
lessee was, at the expiration of the term, to surrender 
the leased premises in as good condition as when they
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were received. The court said: "The law as between 
landlord and tenant we understand to be that the tenant 
is not responsible for buildings accidentally burned down 
during his tenancy, unless he has expressly covenanted or 
agreed to repair. It is not sufficient to charge him that he 
agreed * * to surrender the premises at the end 
of his term in the same repair or condition they were in 
at the time of the contract." 

We reach the conclusion that an express agreement of 
a lessee to keep in good repair leased premises, and at 
the expiration of the teim surrender their possession in 
as good condition as they were when he entered, natural 
decay, wear, and tear excepted, is not, and does not in
clude, a covenant to rebuild buildings destroyed without 
his fault.  

2. The lessor in this case is under no obligation to re
build the destroyed buildings during the term, for the 
simple reason that he has not contracted so to do. (Turner 
v. Townsend, 42 Neb., 376.) 

3. By the lease under consideration the premises were 
let to the lessee for a specified term, in consideration of 
which he covenanted to pay to the lessor a specific sum 
as rent, payable in installments on certain dates during 
the term. The lease contained no provision binding the 
lessor to rebuild. The lease contained no provision for 
any abatement of the rent promised, for any reason what
soever. The question presented is: A substantial part 
of the leased premises having been destroyed without the 
fault of either lessor or lessee, is the latter entitled to an 
apportionment of the rent accruing thereafter? The com
mon law construction of such a covenant as this would 
not relieve the tenant from payment of the entire rent 
reserved. The old English case of Paradine v. Jane, Aleyn 
[Eng.], 26, was a suit on a covenant to pay rent. The 
lessee defended the action on the ground that during the 
civil wars of England Prince Rupert, an alien born, with 
a hostile army, had driven him out of possession of the 
premises. But the court decided that although the whole

282



TOL. 50] JANUARY' TERM, 1897. 263 

Wattles v. South Omaha Ice & Coal Co 

army had been alien born enemies, the lessee was still 

bound to pay the entire rent reserved, because he had ex

pressly covenanted so to do. This construction of the 
covenant to pay rent has been very generally followed 
in the United States. (See the rule stated and the an

hirities collated in 12 Am. & Eng. Ency. of Law, p. 741.) 
In 1787 the question was presented to the supreme court 

of Pennsylvania in Pollard v. Shaffer, 1 Dall. [U. S.], 210.  
In that case the lessee defended against an action for 

rent upon the ground that he had been deprived of the 
use of the premises by an alien enemy, namely, the Brit
ish army. But the court followed the conunon law rule 
announced in Paradine v. Jane, supra, and held the lessee 
liable for the entire rent reserved. The principle upon 
which Ihe court based its deicision was (1) that tlie cove
nant to pa'N the rent was express, and (2) that since, by 

the lease, the lessee was to have the advantage of casual 

profits of the leased premises, he should run the hazard 

of casual losses during the term. The question was pre

sented to the supreme court of Massachusetts in 1809, in 
Fowler v. Bott, 6 Mass., 62. The lease in that case was for 

a mill and it was destroyed by fire during the term. The 

court followed the common law rule and held that the 

lessee was liable for the entire rent reserved. In that 

case the court seems to have based its decision upon the 

ground that the lease amounted to a bargain and sale.  

of the leased premises for the term. The common law 

rule of construction quoted above was also followed in 

Fozoler v. Payne, 49 Miss., 42, Harrington v. Watson, 11 Ore., 
143, Womack v. McQuarry, 28 Ind., 103, Lanupher v. Glenn, 
,33 N. W. Rep. [Minn.], 10, and in many other cases not 
necessary to cite here. Chancellor Kent, discussing the 
question under consideration, says: "It is well settled 
that upon an express contract to pay rent the loss of the 
premises by fire or inundation, or external violence, will 
not exempt the party from his obligation." (3 Kent, Com
mentaries [13th ed.], sec. 466.) The rule announced in 
Paradine r. Jane has been abolished by statute in the



Wattles v. South Omaha Ice & Coal Co.  

state of New York, and perhaps some other states, and 
the courts of last resort in the states of Kansas and South 
Carolina have declined to follow the rule, but, with these 
exceptions, we think it may be safely said that in every 
other state where the rule has been presented for con
sideration to the court of last resort it has been followed.  
In 1832 the supreme court of Ohio announced an excep
tion to this rule. In that case the leased premises con
sisted of a cellar or basement in a building several stories 
high. The entire building was destroyed by fire, without 
the fault of the lessee, and the lease contained no cove
nant on the part of the lessor to rebuild, and the court 
held that the destruction of the leased premises termi
nated the relation of landlord and tenant. This case 
was followed and the exception sustained in Stockwell v.  
Hunter, 11 Met. [Mass.], 448; Graves v. Berdan, 26 N. Y., 
498; Harrington v. Watson, 11 Ore., 143; Ainsworth v. Ritt, 
38 Cal., 89; Micfillan v. Solomon, 42 Ala., 356. Indeed, 
the exception to the rule seems to be about as well estab
lished in the United States as the rule itself. In some 
of the cases following the rule the reasons for its exist
ence are said to be that it is only equitable that the lessee 
should pay the entire rent notwithstanding a destruc
tion of a part of the leased premises, since the lessor 
must bear the loss of the destroyed property; and that 
the enforcement of the rule tends to diminish the care
lessness and increase the vigilance of a lessee. We do 
not know what reason led to the formulation of this rule, 
but if the one quoted above is the correct one, it is of no 
force at the present time, because the lessor iay protect 
his interest in the property while in the hands of the 
lessee by insurance. The reason given for the formula
tion of the exception to the rule is that by a lease of a 
room or basement in a building no interest in the soil 
passes to the lessee, and that when the basement or room 
is destroyed the leased estate is gone and the relation 
of landlord and tenant terminated. But it seems to us 
that another principle underlies and controls the excep-
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tion, and that is this: That the leased room or building 
having been destroyed without the fault of the lessee, 
the consideration for his promise to pay the rent accruing 
thereafter failed. The common law rule announced in 
Paradine v. Jane is merely a rule of construction of a real 
estate contract.  

We have already seen to what extent the common law 
is in force in this state and have noted the command of 
the legislature to the courts of this state in construing 
real estate contracts to look to the subject-matter of the 
contract, the language employed by the contracting par
ties, and to ascertain if possible, and give effect to, the in

tention of the contracting parties. A lease for real estate 
is not a bargain and sale for a given time of the lessor's 
interest in the leaised premises. It is rather a hiring or 
letting of property for a certain time and for a naned 

consideration; and when a lessee covenants to pay rent 
for a term the consideration for that covenant is his right 
to the use and occupancy of the thing leased. In the 
covenant of a lessee to pay at stated times certain sums 
of money for the rent-that is, for the privilege or the 

right to use and occupy the leased premises-is involved 
the condition that such leased property shall be in exist
ence and be capable of being used and enjoyed by the 

lessee. The promise to pay a stated sum of money as 
rent for leased premises for a certain term is based upon 
the presumption that the leased premises shall exist for 
the term. In the case at bar, if the lessee had been evicted 
from part of the demised premises by the holder of a title 
paramount to that of the lessor's, the lessee would be enti
tled to an apportionment of the rent. (Taylor, Landlord 
& Tenant, sec. 387, and cases there cited.) Under the 
exception established to the rule, had the entire leased 
premises been washed away by a flood, the relation of 
landlord and tenant existing between the parties to this 
suit would have from that moment ceased. This relation 
would not have been terminated by the act of the parties, 
but by operation of law, and the lessee would have been
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relieved from the payment of rent accruing thereafter, 
upon the principle that the consideration for his promise 
to pay such rent had failed. If we look to the subject
matter of the lease under consideration and the language 
employed by the parties in making the contract, we can
not say that either of these parties, at the time they made 
this lease, had in contemplation the fact that the leased 
premises, or any part thereof, might be destroyed by a 
hurricane. They did not contract with reference to such 
a casualty. To use the language of McKean, C. J., in 
Pollard v. Shafer, supra, had the lessor been asked at the 
time this lease was made, "Is it your intention to hold 
the lessee liable for the entire rent reserved in case the 
leased buildings shall be destroyed by cyclone?" he 
doubtless would have answered that he had never con
sidered that contingency. If the question had been asked 
the lessee whether it was his intention to pay the entire 
$6,000 rent even if one-half of the leased property should 
be destroyed before the expiration of the term, it is very 
probable that he would have said that he had no such an 
intention. Yet in construing this contract we must, if 
possible, give effect to the intention of the parties, not
withstanding the common law rule of construction. To 
us it seems that the lessor, in effect, said to the lessee: "I 
-own this tract of land and these ice houses; they are in 
good repair; they are fit for the purposes of harvesting 
and storing ice; I will hire them to you for five years if 
you will pay me $1,200 per year and keep the premises in 
good repair." To this the lessee assented. Tbis was an 
offer and a promise upon the part of the lessor to furnish 
for the entire time the hired property; it was a promise 
and a covenant upon the part of the lessee to pay the 
monthly installments of rent for the right to use and oc
cupy the hired property if it existed. But it was not a 
proposition on the part of the lessor to quitclaim his 
right to the use and *occupancy of the leased premises to 
the lessee for five years in consideration of $6,000 paid, or 
to be paid, by the latter. This rule of construction of the
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common law is a harsh and a technical one. We do not 
certainly know the conditions that existed when it was 
formulated, nor do we know in what reasons it had its 
origin, but we do know that since the decision of Para
dine v. Jane the conditions of the race have changed; its 
conscience and intellect have been quickened, and this 
rule, however meritorious it may have been at the time 
and place of its origin, is opposed to the genius and 
spirit of the present age and in conflict with its judgment 
and conscience. In one or two instances, in states where 
its effect has not been even limited by statute, its appli
cability to real estate contracts in this country has been 
questioned. Such was the case of Ripley v. Wightnan, 4 
McCord [S. Car.], 447, where it was held that the fact that 
a house had been rendered untenantable by a hurricane 
afforded the lessee a defense to the action for the rent.  
In Whitaker v. Hawley, 25 Kan., 674, the buildings upon 
the leased premises were wholly destroyed by fire with
out the fault of the lessee, and the court held that because 
of the accidental destruction by fire of the buildings upon 
the leased premises the lessee was entitled to an appor
tionment of the rent. In that case Brewer, J., speaking 
for the court, said: "And right here it may be remarked 
that a lease is in one sense a running rather than a com
pleted contract. It is an agreement for a continuous in
terchange of values between landlord and tenant rather 
than a purchase single and completed of a term or estate 
in lands." We are aware that this case stands practi
cally alone, and in a foot-note to M1icMillan v. Solomon, 
94 Am. Dec., 654, its isolation is pointed out with a 
remark by the editor that it is supported by "much 
charity and some logic." We approve of the opinion be
cause we think it is good law as well as good sense. We 
approve of it also because it is a magnificent protest 
against slavish devotion to antiquated rules; and we ap
prove of it because it breathes the spirit of humanity and 
equity and is based on a thought of the nineteenth cen
tury. We reach the conclusion that the common law rule
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of construction under consideration is not in force in this 
state and formulate the rule as follows: Where a sub
stantial portion of leased premises is destroyed without 
the fault of the lessee, he is entitled to an apportionment 
of the rent covenanted to be paid and accruing thereafter, 
in the absence of an express assumption by him of the 
risk of such destruction. The decree appealed from is 
reversed and the cause remanded with instructions to the 
district court to enter a decree in accordance with this 
opinion.  

REVERSED AND REMANDED.  

IRVINE, C., dissenting.  

The case resolves itself into three general questions: 
First, is the defendant obligated to rebuild the ice houses; 
second, if not, is the plaintiff so obligated; and third, if 
neither party is obligated to rebuild, by what rule is the 
right to rent to be determined? On the first question we 
need do no more than express our entire approval of the 
reasoning and conclusions contained in the opinion of 
Commissioner RAGAN. We thiik a general covenant to 
repair cannot be reasonably construed as a covenant to 
restore buildings after their total destruction by the act 
of God, and that those cases which give that effect to 
such a covenant are sustained neither by reason nor well 
founded authority, as demonstrated in the opinion of 
Commissioner RAGAN. The cases supporting that view 
have been based on a misconception of the common law.  
We think, also, that in the absence of a covenant for that 
purpose the lessor is not obligated to rebuild. On the 
third question our conclusion is that under the facts 
stipulated the lessee, if it remain in possession, is bound 
to pay the rent reserved, without apportionment, for the 
whole term. We concede that there is much natural jus
tice in the doctrine that on the destruction, without fault 
of the parties, of a substantial portion of the leased prem
ises, the rent should be abated in proportion to the loss 
so sustained. The opinion of Commissioner RAGAN in

268 [VOL. 50



Wattles v. South Omaha Ice & Coal Co.  

support of that view is as able an exposition as could 
well be made, but we think he fails to show a sound 
legal basis for his conclusion. It is admitted that with 
the exception of Whitaker v. Hawley, 25 Kan., 674, all the 
adjudicated cases are contrary to that view. We need 
not, therefore, review the authorities. Whitaker v. Hawley 
does substantially support the opinion expressed by Com
missioner RAGAN. Still, that case is, to a certain extent, 
distinguishable from the one at bar. The lease there 
involved was of real estate and personal property. It 
was accepted as the established rule that the destruction 
by accident of personal property terminates the lease, 
and the court held that the mere fact that rent had been 
reserved in gross for both classes of property would not 
prevent the operation of this rule. This, we think, was 
the consideration really governing the case. The argu
ment goes rather to justify a surrender of the lease than 
an apportionment of the rent, leaving the lease otherwise 
in force. We think it will be conceded that a doctrine 
established by a long line of authorities, unbroken, ex
cept, partially, by a single case, should not be abandoned 
without substantial and controlling reasons. The rea
sons for its abandonment, as stated in Commissioner 
RAGAN'S opinion, we take it, are these: That a lease does 
not operate as a bargain and sale, but merely as a hiring 
of the use of the premises; that under section 53 of chap
ter 73, Compiled Statutes, the lease is to be construed ac
cording to the intent, without regard to technical rules of 
.law; that the reasons given for the prevailing rule have 
failed because the landlord may now insure his interest; 
that the rule is unjust and contrary to the enlightened 
spirit of the nineteenth century. In the first place, we 
cannot agree that the effect of the lease is merely to pass 
to the lessee the use of the premises, without creating an 
estate. From time immemorial it has been considered 
that a lease passes the estate for the term, leaving in the 
lessor the reversion and rent issuing out of the demised 
term. We do not think that the statute referred to
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changes this rule. It doubtless makes it competent for 
the parties, by appropriate language, to contract differ
ently, but the statute is in this respect merely declaratory 
of the common law. As said by Lord Ashurst in Doe v.  
Burt, 1 Term R. [Eng.], 701: "The construction of all 
deeds must be made with reference to their subject
matter, and it may be necessary to put a different con
struction on leases made in populous cities from that on 
those made in the country." To give the statute as broad 
a construction as claimed would abrogate the rule in 
Shelley's case and many other settled principles of real 
estate law. It would make every mortgage a conveyance 
of the legal title, subject to strict foreclosure, and would 
render all bonds and penalties enforceable according to 
their terms. It is hardly too much to say that it would 
destroy nearly all general principles of contract law, and 
leave in force only those rules whereby the intention of 
the parties is to be determined. As to the argument that 
the landlord may insure, and that, therefore, there exists 
no longer the reason given for the prevailing rule, that it 
is but fair that the lessee should bear part of the loss, 
the answer is double. In the first place, the reason given 
c an hardly be accepted as the true reason for the prevail
ing rule, and in the second place, while the landlord may 
insure, his insurance extends only to his reversionary 
interest, while the tenant has also an insurable interest 
and may protect himself against such a loss by insuring 
his term. Finally, it is not for the court to abrogate or 
to reform contracts because of apparent inequity or in
justice in their provisions. If the nineteenth century 
has advanced in civilization so far as to require the dis
regard of established legal principles merely because 
they are antiquated, this modern enlightenment must 
certainly have extended so far as to justify a presumption 
that the parties to a contract have sufficient intelligence 
to anticipate probable disasters and provide therefor if 
they so desire. We think the reasons alleged are entirely 
insufficient to justify an innovation on established legal
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principles. As we said before, rules settled by a long 
and uniform course of judicial decisions should not be 
lightly disregarded. This lease is couched in technical 
language which has uniformly been considered as creat
ing an.estate in the lessee for the term demised, and when 
the parties have resorted to such technical language it 
is to be presumed that it was intended in its technical 
sense. It is not the business of the courts to make new 
contracts for the parties, and we cannot see how we can 
enter here a judgment or decree continuing the lease at 
a rent different from that therein reserved without, in 
effect, making for the parties a new contract, different 
from that which they made for themselves. The lessee 
might have protected itself by a suitable provision 
against such a catastrophe. If insurance has anything 
to do with the case, it might have protected itself by in
suring its term. There is technically no difference be
tween the present case and the case of an outstanding 
estate for life, with a remainder or reversion over. In 
such case the destruction of improvements is a loss to be 
borne both by the particular tenant and the remainder
man. The lessor cannot protect himself and secure his 
rent by rebuilding, because in the absence of a covenant 
he could not re-enter for that purpose without eviction.  
So that to hold that there should be an apportionment 
where the tenant is unwilling to permit a rebuilding 
would arbitrarily deny to the landlord any right to his 
whole rent. We think the law is exactly stated in a very 
exhaustive opinion by Willard, J., in Googan v. Parker, 
2 S. Car., 255, to the effect that where there is a substan
tial destruction of the subject-matter of the lease by act 
of God. or -the public enemy, the tenant may elect to 
rescind, and on surrendering shall be discharged from 
the payment of the rent; but unless he elect to rescind 
by surrender, or offer to surrender, he must pay the rent 
according to his covenant, and that in determining what 
amounts to a substantial destruction of the subject.  
matter the nature of the premises and the use which the
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parties intended should be made thereof are to be consid-: 
ered. This doctrine reconciles cases supporting the gen
eral rule announced with those holding that where a 
room in a building is let, and the building is destroyed, 
the rent is extinguished, because in such a case there has 
been a complete eviction or surrender. Where, however, 
there has been only a partial destruction, and the lessee 
sees fit to continue the lease and remain in possession, 
he must so do according to its terms and pay the rent 
reserved.  

POST, C. J., and RYAN, C., concur in the foregoing dis
senting opinion.  

W. NISSEN V. J. E. TURNER.  

FILED JANUTARY 7, 1897. No. 6970.  

Landlord and Tenant: RENT: To WHoMr PAYABLE. To an action for 
rent the defendant pleaded that he had been induced to enter into 
the lease by the plaintiff's falsely and fraudulently representing to 
him that he was the owner of the demised premises, whereas in 
fact he was not the owner and had no authority to lease the same; 
that thereafter the defendant had accepted a lease from and paid 
rent to the true owner. Held, Not to state a defense, there being 
no averment that the lessee had not entered into possession, or 
that he had been kept out of possession or evicted by the holder 
of the paramount title, or that he had surrendered the lease.  

ERROR from the district court of Thurston county.  
Tried below before NORRIS, J. Affirmed.  

Jay & Beck and Guy T. Graves, for plaintiff in error.  

J. M. Curry, contra.  

IRVINE, C.  

Turner sued Nissen to recover on two promissory notes 
executed by Nissen to T. C. Cabney and Francis Cabney
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respectively, and alleged to have been indorsed by the 
Cabneys to Turner before maturity and for value. An 
amended answer filed by Nissen admitted the execution 
of the notes and averred that before their execution the 
Cabneys, intending to cheat and defraud Nissen, falsely 
represented to him that they were the owners of certain 
land in Thurston county, and had good right and lawful 
authority to lease the same; that Nissen, relying on said 
representations, leased said land for one year from and 
after January 19, 1892, and in consideration for said lease 
executed and delivered the notes sued on; that the Cab
neys were not the owners of the land; had no autlioiitN 
to l-ase it, and that the land was in fact unallotted tribal 
land belonging to the Omaha Indians, and under the con
tiol of their council and the federal agent; that on the 
24th day of June, 1892, the agent of said tribe, with the 
consent of its council, leased said land to Nissen and col
lected the rent in full; that the notes were therefore with
out consideration, and that Turner had full knowledge of 
the facts. To this answer a general demurrer was sus
tained and the defendant electing to stand on his amended 
answer, judgment was entered for the plaintiff. The de
fendant prosecutes error.  

The judgment of the district court was right. It is no 
defense to an action for rent that the lessor was not the 
owner of the demised premises; and one who aclcepts a 
lease and enters into possession may not voluntarily at
torn to an adverse claimant. It is true that if he be 
evicted under title paramount, he may defend on that 
ground against rent accruing after the eviction, and under 
certain circumstances he may surrender, but in order to 
discharge him from rent there must be either an eviction 
or an actual surrender. On the other hand, it is probably 
true that one who has entered into a lease with another 
may, in an action for the rent reserved, allege that he 
was prevented from entering by an adverse claimant in 
possession; or possibly, after having executed the lease, 
he may defend against the rent on the ground that before 
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entry as the tenant of the lessor he learned of the exi'st
ence of a superior title whereunder entry might be pre
vented or he might be evicted in case he entered. But 
this answer does not allege that Nissen did not enter 
under his lease. Nor does it allege that he had been 
evicted by the holder of the paramount title, nor that he 
had surrendered. We cannot supply the place of these 
averments by intendment. They are essential to cam
plete the defense. The answer not containing them the 
demurrer was properly sustained.  

AiFIRMED.  

CHARLES CUMMINGS V. STATE OF NEBRASKA.  

FILED JANUARY 7, 1897. No. 8681.  

1. Criminal Law: INTENT: EVIDEXCE. In a criminal case where the 
intention of the accused is a material fact, and he takes the stand 
on his own behalf, he may be asked directly what was his inten
tion with regard to the act complained of.  

2. - : INSTRUCTIONs. An instruction in a criminal prosecution that 
if the jury should find the facts essential to establish guilt they 
should acquit, but if such facts had not been proven they should 
convict, is erroneous and ground for reversal, although it may be 
apparent to this court that the trial court unintentionally trans
posed the words "convict" and "acquit." 

ERRoR to the district court for Douglas county. Tried 
below before ScoTT, J. Reversed.  

Mahoney ' Sinyth, for plaintiff in error.  

A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state.  

IRVINE, C.  

The plaintiff in error was informed against for mur
der in the second degree. He was convicted of man-
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slaughter and brings the case here through writ of error.  
The plaintiff in error was an employe in a drinking saloon 
and billiard room. The deceased, with several compan
ions, was in the room and became involved in an alterca
tion with the plaintiff in error, which resulted in the 
plaintiff in error's striking the deceased upon the head 
with a billiard cue, producing death. There was evi
dence tending to show that the blow was provoked by 
an attack made upon the plaintiff in error by the de
ceased. The plaintiff in error was sworn on his own 
behalf and was asked: "What intention did you have in 
striking back that blow at that time?" An objection to 
this question was sustained and the offer was made "to 
prove by the witness that he had the intention, and only 
the intention, of warding off the blow which was made 
at him, and to prevent what he believed to be a threat
ened repetition of it." The court then sustained the ob
jection, saying: "The defendant can introduce all the 
facts tending to show the reason why he used that bill
iard cue, but he cannot give any secret thoughts he may 
have had in his mind as to the intent." This ruling is 
assigned as error.  

In Campbell v. Holland, 22 Neb., 587, the action involved 
the issue as to whether a certain conveyance had been 
made to defraud creditors, and the court held that in 
such a case it is competent to inquire of the vendor 
whether, in making the transfer, he intended to delay or 
defraud creditors. Jonasen v. Kennedy, 39 Neb., 313, was 
an action for malicious prosecution, and it was held that 
it was competent to ask the defendant whether, in mak
ing the complaint, he acted with any malice toward the 
plaintiff. These cases were followed in Laing v. Nelson, 
40 Neb., 252. If in a civil case where the intent of a party 
is material, it is competent to inquire directly of him 
as a witness in regard to such intent, we cannot see why 
it is not proper in a criminal prosecution. The defense 
here interposed was self-defense, and the intent and pur
pose of the plaintiff in error were material inquiries.
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'Where such evidence is rejected, it is because it is hearsay 
or because it involves an inference which should be for 
the jury, and not the witness, to draw. Were it a gener
ally accepted fact of science that a third person might, 
by his own senses, and not merely by the acts or words 
of another, ascertain the thoughts of that other, as we 
know by his senses he may ascertain his acts, it would 
certainly be competent to ask that third person to state 
the thoughts of the one under investigation, as he -now 
details his acts. The statute making the defendant in a 
criminal prosecution a competent witness, there is cer
tainly no reason why he may not testify to his own intent.  
That is on his part a matter of personal knowledge as 
much as the things he perceives through his organs of 
sense. Of course, on account of his interest in the result 
and the impossibility of contradicting him, such testi
mony may be entitled to very little weight, but this is a 
question for the jury. The evidence is admissible for 
whatever it may be worth.  

The court gave the following instruction: "The facts 
'necessary for the state to prove beyond a reasonable doubt 
to warrant a conviction of the crime charged, are, that 
led Vance once lived; that he is now dead; that at and 

within the county of Douglas and state of Nebraska, and 
at -ome time prior to the commencement of this prosecu
tion, the defendant purposely, maliciously, and feloni
ously caused the death of the said Jed Vance by striking 
him on the head with a billiard cue; and that at some
time within a year and a day thereafter said Jed Vance.  
died from the effect of such blow. If these facts have 
been proven beyond a reasonable doubt you should acquit 
the defendant of the crime charged. If these facts have 
.not been established by the evidence beyond a reasonable 
'doubt, you should convict him of the crime charged." By 
this instruction the jury was told that it should acquit 
if the crime was proved and convict if it was not 
p)roved beyond a reasonable doubt. It is quite clear to us 
that the court, in giving this instruction, committed
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merely a clerical error in writing it out, and unintention 
ally transposed the words "convict" and "acquit." But 
we can hardly presume, especially in a criminal case, that 
the jury could not thereby have been misled. Whatever 
the intent of the court was, the instruction as given to 
the jury was wrong.  

For the errors indicated the judgment must be reversed.  

REVERSED AND REMANDED.  

TECUMSEH NATIONAL BANK, APPELLEE, V. JAMES D. RUS
SELL ET AL., APPELLANTS.  

FILED JANUARY 7, 1897. No. 6948.  

1. Constructive Trust: BANK STOCK. The cashier of a bank used the 
bank's funds to purchase stock in another bank. Held, That a 
court of equity would charge the stock with a trust in favor of 
the bank whose funds were wrongfully used to purchase it.  

2. - : - : BONA FIDE PURCHASER. A third person claimed the 

stock by purchase from the cashier. Evidence set out in opinion 
held not to show that he was an innocent purchaser for value.  

3. Corporations: STOCK: COLLATERAL SECURITY: CONTRACTS: CAN

CELLATION. Stock in a bank was issued to A, who pledged it as 
collateral security to a loan procured from another bank. The 
bank issuing the stock accepted a surrender of the certificate and 
issued a new one in its place to the cashier of the bank. Held, 
That it thereby waived any right it might have had to rescind its 
contract with the original holder and cancel the stock on the 
ground of fraud in its procurement.  

APPEAL from the district court of Johnson county.  
Heard below before BABCOCK, J. Affirmed.  

T. Appelget, J. Hall Hitchcock, and Reese & Gilkeson, for 

appellants.  

John H. Ames and S. P. Davidson, for appellee.
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IRVINE, C.  

The First National Bank of Sterling had issued to 
James D. Russell its certificate for fifty shares of its capi
tal stock of the par value of $5,000. Russell had been a 
member of the firm of Russell & Holmes, bankers at Te
cumseh. The plaintiff, the First National Bank of Te
cumseh, had succeeded to some extent to the business of 
Russell & Holmes, but the last named firm remained in ex
istence for the purpose,at least,of closing out its late busi
ness. Russell & Holmes obtained a loan of $5,000 from 
the Schuster-Hax National Bank of St. Joseph, Missouri, 
and pledged as security Russell's stock in the Sterling 
bank. The pledge was made by Russell's signing a blank 
assignment indorsed on the certificate and delivering it 
to the Schuster-Hax bank. The Schuster-Hax bank sent 
the certificate to the Sterling bank, caused the transfer 
to be entered, and the Sterling bank issued a new certifi
cate in the name of S. A. Walker, who was cashier of the 
Schuster-Hlax bank. The Russell & Holmes note to the 
Schuster-Hax bank was paid in installments, the last pay
ment having been made February 15, 1892. This suit 
was begun by the Tecumseh National Bank, which al
leged in its petition substantially the foregoing facts; 
and further, that the Russell & Holmes note to the 
Schuster-Hax bank had been paid out of the money of 
the Tecumseh National Bank by Russell & Holmes and 
by George D. Bennett, the cashier of the Tecumseh Na

tional Bank, at the request of Russell, and that the 
moneys of the Tecumseh National Bank had been wrong

fully appropriated for that purpose without the consent 
or knowledge of its directors. The Tecumseh National 
Bank on these averments prayed for an order requiring 
the surrender of the certificate to the Tecumseh National 
Bank and for its sale in payment of the amount so used.  

Russell & Holmes answered alleging that their debt to 
the Schuster-lax National Bank had been paid by Ben
nett at their request, and that in consideration of his pay-
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ment of that debt they had sold to him the certificate.  

Bennett answered that he had paid the debt by drafts 

drawn by him as cashier on the funds of the Tecumseh 

National Bank, but that on the following day he repaid 

said sum; that Russell & Holmes had sold him the stock 

certificate and that he had thereafter, for a valuable con

sideration, sold the same to D. R. Bush. Bush inter

vened, and alleged, among other things, that he had pur
chased for value said certificate, and prayed that he be 

decreed to be the owner thereof. The First National 

Bank of Sterling answered alleging that Russell had pro

cured the original certificate to be issued to him by false 

and fraudulent representations, and asked that it be sur

rendered for cancellation. The court found for the 

plaintiff and adjudged the ownership of the stock to be 

in the Tecumseh National Bank. It will be observed that 

three claims were asserted to the stock: First, that of the 

plaintiff derived through the alleged wrongful use of its 

funds by Bennett, its cashier, to pay the debt to the 

Schuster-Hax bank, to secure which Russell & Holmes 

had pledged the stock; second, the claim of Bush de

rived through an alleged purchase from Bennett, it being 

claimed that Bennett had derived title by purchase from 

Russell in consideration of his paying the Schuster-Hax 

note; third, the claim of the bank of Sterling, which is

sued the stock, that it was obtained in the first place 

fraudulently, and should therefore be canceled.  

The general principles of equity jurisprudence dis

cussed in the briefs, are, for the most part, well settled 

and call for no extended discussion. Such difficulty as 

lies in the case arises in the application of established 

principles to the somewhat complicated state of facts 

presented by the record. The theory of the plaintiff 

seems to be that by virtue of the payment of the Schuster
Hax notes out of its funds, it became entitled to be subro

gated to the rights of the Schuster-Hax bank derived 

from the pledge of the stock to it. It is contended by 
Bush that no right to subrogation is established, because
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courts of equity only apply the doctrine of subrogation in 
two cases: First, in pursuance of an agreement of the 
parties to that effect; second, where the person paying 
the debt is legally obligated therefor, or where he is com
pelled to pay it to protect his own rights. It may be con
ceded that these propositions are correct, but Bush claims 
through Bennett, and Bennett claims through a contract 
of purchase whereby he became entitled to the stock in 
consideration of his paying the Schuster--lax.note. It 
is proved beyond controversy that Bennett, at this time,.  
was the cashier of the Tecunseh bank and that he paid 
the note by means of checks and drafts drawn by him as.  
cashier against the funds of that bank. The bank al
leges that such funds were wrongfully and without its 
consent used for that purpose. This allegation stands.  
practically admitted. It is met merely by the claim that 
Bennett replaced the money so drawn the following day.  
To state the evidence on this issue would unnecessarily 
complicate the case. Suffice it to say that we are satis
fied that the finding of the trial court in favor of the 
plaintiff on this issue is sustained by the evidence, and it 
must be accepted not only that the Schuster-Hax note 
was paid from funds of the Tecumseh National Bank, 
but that that bank has not received repayment thereof.  
This branch of the case may then be simplified as follovs: 
Bennett, the cashier, and in a sense the trustee of the Te
cumseh bank, uses its funds for the purpose of purchas
ing Russell's stock in the Sterling bank. The legal title 
to the stock thereby passed to Bennett, but it having been 
purchased by a trustee with trust funds unlawfully used 
for that purpose, the cestai que trust may follow its funds.  
A court of equity, as long as they can be followed, will 
continue the trust. In opposition to this view Bush cites 
1 Morse, Banking, see. 173a, where it is said: "If the 
cashier embezzles funds of the bank and invests them, a 
court of chancery has no power to fasten a trust upon 
the investment, and to declare the cashier to be a trustee,.  
holding what he has purchased in trust for the bank.
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The mere fact that the cashier obtained the means of pur

chasing by a theft from the corporate funds, provided 

that he actually made the purchase in his own name and 

on his own account, does not create such a case of implied 

or resulting trust as to give jurisdiction to a court of 

equity for the purpose of taking possession of the pur

chased property and ordering that indemnification be 

made from it to the bank." The sole authority cited in 

support of that statement is Pascoag Bank v. Hit, 3 Edw.  

Ch. [N. Y.], 583. While that case fairly supports the 

statement, it is directly contrary to the ruling of the same 

vice chancellor in Bank of Atmerica v. Pollock, 4 Edw. Ch.  

[N. Y.], 215, and we may add that we deem it directly 

opposed to the well settled principles governing similar 

cases. That the- cashier of a bank is a trustee of its 

funds in his possession and by virtue of his office will 

hardly be contested, and that when a trustee uses trust 

funds to purchase other property the cestii que trust may, 
upon tracing the fund into that property, charge the 

trust upon the property so purchased, is now an equita

ble truism. We think, therefore, that the plaintiff made 

out such a case as to justify the finding in its favor, and 

to justify the decree rendered, unless one of the other 

parties showed a superior right.  
Bush claimed to be a nurchaser for value without no

tice of any rights on the part of the Tecumseh bank. But 

we do not think that he established this by proof. For 

reasons not necessary here to detail, the Schuster-Hax 

bank had refused to surrender the certificate at the time 

Bennett paid the note. Bush claims that he was the 

owner of a certificate of deposit in the former bank of 

Russell & Holmes; that in January, 1892, he made a con

tract with Russell whereby he was to surrender this cer

tificate and accept in lien thereof the stock certificate in 

controversy together with other collateral. He was then 

informed that the stock certificate had been pledged to 

the Schuster-Hax bank. He has not surrendered his cer

tificate of deposit, so that he has parted with no portion
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of the consideration of this agreement and is not a pur
chaser for value. Nor do we think he is a purchaser 
without notice. He now claims ownership by virtue of 
a written assignment, dated February 16, 1892, from Rus
sell to Bennett, and one dated the following September, 
from Bennett to Bush. His transaction was with Rus
sell. He knew the stock certificate was then held in 
pledge by the Schuster-Hax bank. The fact that he had 
to derive title through Bennett was sufficient at least to 
arouse suspicion, and in addition to this, the certificate 
was not produced, and both written assignments recited 
that the Schuster-Hax bank was still holding it, notwith
standing that the debt for which it had been pledged had 
been paid. We think these circumstances were suffi
cient to put him on inquiry which, if made, would have 
disclosed the controversy as to the ownership of the cer
tificate. For these reasons his claim is not superior to 
that of Russell himself.  

The case of the First National Bank of Sterling is based 
on the theory that Russell had been a. stockholder in a 
bank whose assets the Sterling bank had bought and 
whose liabilities it had assumed; that among the assets 
so acquired was a note made by Russell; that the under
standing was that should the assets of the former bank 
prove sufficient, stock would be issued to its stockholders 
by the bank of Sterling to represent the excess of assets 
so acquired; that the Sterling bank had issued the stock 
to Russell in consideration of his. pledging collateral 
notes to secure his note held by that bank; that he had 
misrepresented the value of the collateral. Whether or 
not this is true we need not inquire, because the Sterling 
bank had recognized Russell's transfer of the stock to the 
Schuster-Hax bank by accepting a surrender of the cer
tificate and issuing a new certificate to the cashier of the 
Schuster-Hax bank. It would also appear that the 
Sterling bank had elected to ratify the transaction by 
reducing its claim against Russell to a personal judg
ment. It had certainly waived any right to rescind the
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contract and cancel the stock. The decree of the district 

court is in all things 
AFFIRMED.  

CAMPBELL PRINTING PRESS & MANUFACTURING COMPANY, 

APPELLEE, V. MARDER, LUSE & COMPANY, APPELr 

LANT, ET AL.  

FILED JANUARY 7,1897., No. 6937.  

L Summons: IMPEACHMENT OF RETURN. In this state It Is the settled 

law that extrinsic evidence is admissible to impeach the return of 

an officer as to service of process.  

2. Judgment: SERVICE OF SUMsoNs. Where there is an attempt at 
service reaching the defendant, but there is a defect in the manner 

of service or form of the return, this is a mere irregularity, and a 

judgment founded on such service is not open to collateral attack.  

But where the attempted service does not reach the defendant at 

all, a judgment founded thereon is absolutely void.  

S. Corporations: SERVICE OF SUMMONS. Where attempt Is made to 

serve a summons upon a corporation, and the persons served are 

not at the time officers of, or connected with, the corporation, the 

case is one of total absence of service, and a judgment founded 

thereon is void.  

4. Judgments: ENFORCEMENT: AVOIDANCE. The rule whereby a party 

seeking affirmative aid of a court of equity to relieve him against 

a void judgment is required to disclose a meritorious defense to 

the cause of action does not apply in a case where the plaintiff is 

himself seeking affirmatively to enforce such judgment.  

5. Corporations: CREDITORS: ENFORCEMENT OF CLAnIs. One corpora

tion having acquired all the stock of another, and then, through 

its officers, having procured that other to execute to it a bill of 

sale of all its assets to secure an existing indebtedness, and there 

remaining as a consequence of such acts no officers or place of 

business or tangible assets of such second corporation, semble, 

that another creditor of the s6cond corporation need not procure 

judgment against it preliminary to an action against the first for 

the purpose of enforcing its claim against the second.  

APPEAL from the district court of Douglas county.  

Heard below before FERGUSON, J. Reversed.

The facts are stated by the commissioner.
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Conncil & Ives, for appellant: 

A judgment may be impeached on the ground of a lack 
of jurisdiction over the defendant by any one whose in
terests are adversely affected thereby, be he stranger or 
party defendant to the suit. (Atkins v. Atkins, 9 Neb., 191; 
Frazier v. Miles, 10 Neb., 113; Murphy v. Lyons, 19 Neb., 
691; Holliday v. Brown, 33 Neb., 657; Wilson v. Shipmnan, 
34 Neb., 573.) 

To gain jurisdiction lover a corporation the initial pro
cess must be served upon the identical persons and in the 
exact manner prescribed by the statute. (Fee v. Big Sand 
Iron Co., 13 0. St., 563; Miller v. Norfolk & W. R. Co., 41 
Fed. Rep., 431; St. Lonis, V. - T. H. R. Co. v. Dawson, 3 
Ill. App., 120; Great Westera L. Co. v. Woodmas of A. M.  
Co., 12 Colo., 47; Chambers v. King IV. T. Bridge Mfg. Co., 
16 Kan., 270; O'Brien v. Shaw's Flat <& T. C. Go., 10 Cal., 
343.) 

Breekenridge & Breckenridge and L. F. Crofoot, contra: 

There was service of valid process by which the court 
acquired jurisdiction. (Van Fleet, Collateral Attack, 
sees. 61, 62, 526; Black, Judgmuents, sec. 287; Freeman, 
Judgments [4th ed.], 130; (Gaudy v. Jolly, 35 Neb., 711; 
Schneitntan v. Noble, 75 Ia., 120; Rotch v. Humboldt College, 
56 N. W. Rep. [Ia.], 658.) 

Defective service of process does not render void a 
judgment based thereon. (Isaacs v. Price, 2 Dillon [U. S.], 
351; Hendrick v. W7h itteniore, 105 Mass., 27; )utton V. Hob
son, 7 Kan., 196; Canpbell v. Hays, 41 Miss., 561; Christian 
v. O'Yeal, 46 Miss., 669; Cole v. Butler, 43 Me., 401; Fahs v.  
Taylor, 10 0., 105; Ballinger v. Tarbell, 16 Ia., 492; Web
ster v. Daniel, 47 Ark., 131; Righter v. Thornton, 30 W. L.  
Bull [Pa.], 32; Jackson v. State, 104 Ind., 516; Essig v.  
Lower, 120 Ind., 239; Leonard v. Sparks, 22 S. W. Rep.  
[Mo.], 899; Janes v. Howell, 37 Neb., 320; Schoeder v. Wil
cox, 39 Neb., 136.) 

Appellant, who is a stranger to the record of the judg-
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ments, cannot attack them collaterally. (Wileher v. Rob

ertson, 78 Va., 602; Vose v. Morton, 4 Cush. [Mass.], 27; 
Eureka Iron & Steel Works v. Bresnahan, 66 Mich., 489; 

Gilm ore v. Ham, 10 N. Y. Supp., 48; Martin v. Bowie, 37 

S. Car., 102; Connelly c. Edycrton, 22 Neb., 82.) 

IRVINE, C.  

The Campbell Printing Press & Manufacturing Com

pany, a New York corporation, brought this action 

agt-ainst Marder, Luse & Co, which seems to be an Illinois 

corporation, and the Omaha Type Foundry, a Nebraska 

corporation, alleging in its petition the recovery by the 

plaintiff against the Omaha Type Foundry of four judg
ments before a justice of the peace, and one in the county 

court of Douglas county; and that executions issued on 

these judgments had been returned unsatisfied; that such 

judgments were upon promissory notes made by stran

gers to the type foundry and by it indorsed to the plaint

iff; that at the time of the indorsement of said notes the 

type foundry had in its possession and was the owner of 

a large amount of property; that Marder, Luse & Co. was 

then the owner of a large portion of the capital stock of 

The type foundry, and thereafter became the owner of the 

rest of the stock, and thereupon took possession and ap

propriated to its own use all the property of the type 

foundry. The prayer was for a disclosure of the prop

erty of the type foundry and that it be applied to the pay

ment of plaintiff's judgments and for judgment against 

Marder, Luse & Co. Marder, Luse & Co. answered de

nying the material averments of the petition and alleging 

that the type foundry, in February, 1891, became unable 

to continue its business because of inability to pay debts, 

and sold its property to Marder, Luse & Co., the latter 

paying full consideration therefor. The court found for 

the plaintiff, taking the view that the plaintiff was enti

tled to share pro rata with other creditors in the property 

of the type foundry, and rendered judgment against 

Marder, Luse & Co. for that proportion of its judgments
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corresponding to the ratio which the value of the property 
bore to the total indebtedness of the company. From 
this decree Marder, Luse & Co. appeals.  

The evidence, without contradiction, discloses that 
prior to December, 1890, the type foundry was doing 
business in Omaha with a capital stock of $25,000, $23,
000 of which was owned by Marder, Luse & Co., $1,000 
by Mr. Pickering, and $1,000 by H. P. Hallock. Mr.  
Hallock was vice president of the company, Mr. Marder, 
of Marder, Luse & Co., being its president. In December, 
1890, Marder, Luse & Co. purchased the stock of Messrs.  
Pickering and Hallock, and thus became the sole owner 
of the stock of the type foundry. Mr. Dresser appeared 
then as the agent of Marder, Luse & Co. and took pos
session of the property of the type foundry. It appears 
quite clearly that he held no official position in the type 
foundry corporation and exercised no authority derived 
therefrom. The type foundry had about this time exe
cuted a bill of sale to Marder, Luse & Co. of all its prop
erty in payment of an indebtedness previously incurred.  
This bill of sale was authorized at a meeting of the stock
holders of the type foundry, the minutes disclosing that 
Mr. Marder was alone present representing all the stock.  
From that time, to-wit, early in February, 1891, the prop
erty was in the possession of Dresser as agent for Marder, 
Luse & Co. under the bill of sale. The judgments were 
all rendered in actions begun in 1892, long after the trans
actions referred to. To their introduction in evidence 
the defendant objected, on the ground of want of jurisdic
tion appearing on the face of the record, and also by ex
trinsic evidence. The court received the judgments and 
found in the decree that they were valid. We think they 
were shown beyond dispute to be void. It is unnecessary 
to consider some of the questions argued as to the validity 
of service upon certain officers of the corporation. Where 
the returns show by name the person upon whom service 
was made, it appears in each case to be Mr. Hallock or 
Mr. Dresser. At the time of service Mr. Hallock had no
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connection whatever with the corporation, and Mr. Dres

ser never had any connection therewith. One record dis

closes service by leaving a copy at the usual place of 

business of the corporation. But the action was before 

a justice of the peace. The general provision of the Code 

of Civil Procedure is (sec. 73), that a summons against a 

corporation may be served upon certain officers named, 

"or if none of the aforesaid officers can be found, by a 

copy left at the office or last usual place of business of 

such corporation." But section 912 of the Code is a 

special provision relating to service upon corporations in 

actions before justices of the peace, and such special pro

vision prevails as against the general provision of sec

tion 73. By section 912 it is provided that a snumon s 

may be served upon certain officers, "or if none of the 

aforesaid officers can be found, by a copy left at the office 

or usual place of business of such corporation with the 

person having charge thereof." Now, at the time this 

summons was served, the type foundry had no usual place 

of business, and no person was. in charge thereof. The 

section governing the case differs from section 73 in re

quiring service at the usual place of business instead of 

last usual place of business, and in requiring a copy to be 

left with the person having charge thereof. While it 

was held in Johnson v. Joncs, 2 Neb., 126, that the return 

of an officer cannot be impeached collaterally, it has since 

been several times distinctly held to the contrary. (Hol

liday v. Brown, 33 Neb., 657, 34 Neb., 232; Wilson v. Ship

man, 34 Neb., 573.) In many other cases the court, by 

considering the sufficiency of evidence to impeach the re

turn, has impliedly held to the same effect, and it now 

must be accepted as the established law of this state that 

extrinsic evidence is admissible in a collateral proceeding 

for the purpose of impeaching an officer's return. We 

call attention to this rule for the purpose of showing the 

inapplicability of certain authorities from states holding 

otherwise, which authorities are relied on by the appellee.  
The appellee contends, however, that although it be
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found that the service was defective, the judgments are 
not void, and not open to collateral attack. In support 
of this argument reliance is placed largely on Gandy V.  
Jolly, 35 Neb., 711. In that case the defect was that the 
service had been by reading the summons instead of de
livering a copy. This was a mere irregularity in the man
ner of service and the court properly held that it did not 
rendered the judgment void. A paragraph from Black on 
Judgments, was, however, cited with approval in the opin
iondistinguishing between such irregularities in the man
ner of service and a total want of service which renders the 
judgment void, and as illustrations of cases where there 
is a total want of service there is mentioned service by 
delivering a copy to a third person not a resident of the 
house of defendant's abode, and service upon a stranger, 
although he is the authorized agent of the defendant.  
The distinction is in fact clear. If an attempt at service 
is made, and actually reaches the defendant, although it 
be not made or returned in the form and manner required 
by law, there is presented a case where jurisdiction at
taches so far as to render a judgment good against col
lateral attack. But where I lie attempted service does not 
reach the defendant at all there is no service and the pro
ceedings are void. We consider this a case of the latter 
class. Service was not made upon any person having any 
connection whatever with the corporation. Indeed, at the 
time the suit was begun, the corporation was practically 
extinct. It had no officers, no place of business, and a 
solitary stockholder which was itself a corporation of a 
distant state. We therefore think the court erred in find
ing the judgments valid. Attention is called to Janes v.  
Howell, 37 Neb., 320. But that case is not applicable. It 
belongs to that class in which the court has frequently 
held that one seeking the affirmative relief of a court of 
equity against a void judgment must disclose that he has 
a meritorious defense to the cause of action on which the 
judgment was based. These cases are not applicable to 
cases like the present, where the party claiming under
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the judgment is seeking affirmatively to enforce it. This 
he cannot do if the judgment is void.  

The plaintiff, both in its petition and in its evidence, 
rested its case entirely on the judgment,. While the 
pleading of the judgments was periaps an imllie(l plead
in g of an indebtedness, there was in the evidence no proof 
of an indebtedness to the plaintiff outside of the records 
of the void judgments. Therefore, the plaintiff failing to 
establish its judgments, failed entirely to establish its 
relationship as creditor of the type foundry. We men
tion this particularly for the purpose of guarding against 
any inference that the plaintiff is entitled to no relief if 
it be in fact a creditor. The bill of sale to Marder, Luse 
& Co. was clearly void as against other creditors. It has 
been held that a corporation may not prefer a debt owing 
to its own directors, or a debt for which such directors are 
sureties. (IJngcrrsen v. Edgccombe, 42 Neb., 740; Tillson 
v. Doiwning, 45 Neb., 549.) The principle which governs 
these cases applies to such a case as this, where, if we 
concede that one corporation may become the owner of 
all the stock of another, the officers of the former, acting 
in its behalf and also on behalf of the latter, prefer a 
debt from the latter to the former, especially when such 
preference absorbs all the assets of the debtor corpora
tion. It may be that the situation at the time was such 
that the plaintiff could not maintain any action against 
the type foundry because of the disappearance of its 
whole organization and of all its assets through the 
wrongful act of the defendant. If so, it is very proba
ble that this action might be maintained against Marder, 
Luse & Co. without its being sustained by judgments 
against the type foundry. As the record does not, at this 
time, present these questions, they are not decided. We 
merely desire to clearly indicate that they are not here 
being determined adversely to the plaintiff. Under the 
circumstances, we think the proper course is to remand 
the action to the district court for a new trial.  

23 REVERSED AND REMANDED.
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WILLIAM M. CLARK V. WILLIAM J. TURNER ET AL.  

FILED JANUARY 7, 1897. No. 6857.  

1. Wills: PROOF OF CONTENTS. The contents of a lost will cannot be 
proved solely by the declarations of the testator.  

2. - : - . The testimony of a witness as to the contents of a 
will, his knowledge being derived from the testator's reading the 
will to him, and not from having himself inspected it, is in effect 
only testimony as to the testator's declarations.  

3. -: - . Such declarations, it seems, are admissible to cor
roborate more direct evidence.  

4. -: CONTEST: ATTORNEYS' FEES. Attorneys' fees cannot be al
lowed in the contest proceedings to unsuccessful proponents of a 
will. If such proponents are entitled to reimbursement out of the 
estate, it must be had in the course of administration, and after 
administration granted.  

ERROR from the district court of Lancaster county.  
Tried below before HALL, J. Affirmed.  

See opinion for statement of the case.  

J. W. Deweese, F. M. Hall, and G. M. Lambertson, for 
plaintiff in error: 

Proponents had a right, after having shown that a will 
was left by testator and that it had been lost, stolen, or 
destroyed, to prove its contents by offering what purports 
to be a copy, to show that it is a copy, and to have the 
same probated. (In re Page, 118 Ill., 576; 1 Redfield,.  
Wills, 349; Davis v. Sigourney, 8 Met. [Mass.], 487; Crow
icy v. Crowicy, 80 Ill., 469; Jackson v. Vickory, 1 Wend. [N.  
Y.], 406; Dan v. Browm, 4 Cow. [N. Y.], 483; Doran v.  
Mluilen, 78 Ill., 342; Thornton v. Thornton, 39 Vt., 122; 
Hugden v. Lord St. Leonards, 34 L. T. Rep. [Eng.], 372; 
Southiworth v. Adams, 11 Biss. [U. S.], 257.) 

The presumption that a will is revoked because not 
found in the place where it was deposited by the testator 
may be rebutted. (Gaines v. Hennen, 24 Flow. [U. S.], 553.)
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The presumption of revocation does not arise when no 
immediate search was made for the will in the place 
where it was last seen and deposited, and this is espe
cially true where those interested in its loss or destrue
tion took the receptacle in which it was deposited into 
their exclusive possession and custody, against the known 
wishes of the testator, and prevented the executors, lega
tees, and devisees in the will from examining it until its 
contents were rifled and destroyed by an alleged burglar.  
In such a case the burden of proof is on the contestant, 
who took possession of the receptacle, to show that the 
will was not in it at the time he took the receptacle into 
his custody. (Finch r. Finch, 16 L. T. Rep. [Eng.], 268; 
Podmore v. Whatton, 3 Su. & Tr. [Eng.], 449; Sugden v. Lord 
St. Leon ards, 34 L. T. Rep. [Eng.], 372; In re Page, 118 Ill., 
576; Gaines v. Hennen, 24 How. [U. S.], 553.) 

Fees of proponent's attorneys, as well as costs of court, 
ought to be paid out of the estate. (Seebrock v. Fedawa, 
33 Neb., 413; Mathis v. Pihan, 32 Neb., 191; Bradford v.  
Bondinot, 3 Wash. [U. S. C. C.], 122; Conmpton v. Barnes, 4 
Gill [Md.], 55-; cndierson c. Sinanons, 33 Ala., 291.) 

Huiycr, iinl d& Frost, and Charles 0. Whedon, contra: 

There was no competent testimony as to the contents 
of the will alleged to have been made by Dr. Turner., 
(Edington v. 1uttal Life Ins. Co., 67 N. Y., 185; Feeney v..  
Long Island R. Co., 5 L. R. A. [N. Y.], 544; Pennsylvania-.  
R. Co. v. Maricn, 7 L. R. A. [Ind.], 687; ieuston v. Simpson, 
115 Ind., 62; Westorer v. zEtna Ins. Go., 99 N. Y., 56;
Loder v. Whelpley, 111 N. Y., 239; Parker v. Carter, 6.  
Am. Dec. [Va.], 513; Morris v. Cain, 1 So. Rep. [La.],.  
797; Bacon v. Frisbie, 80 N. Y., 394; Root v. Wright, 
84 N. Y., 72; Koontz v. Owcnis, 18 S. W. Rep. [Mo.], 928; 
Ransom v. Schnela, 13 Neb., 73.) 

The contents of the alleged will could not be shown by
the declarations of testator. (Chrisholm v. Ben, 7 B. Mon.  
[Ky.], 412; Colligan c. Mch'ernan, 2 Diem. [N. Y.], 421; 
Mercer v. Mackin, 14 Bush [Ky.], 442; Clark r. Morton, 28.
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Am. Dec. [Pa.], 670; Gay v. Gay, 14 N. W. Rep. [Ia.], 
238; Waterman v. Whitney, 11 N. Y., 157; Boifalan v.  
JMeeker, 28 N. J. Law, 274; Behruns v. Behrens, 25 N. E.  
Rep. [0.], 209; Mlorlan v. Burroiws, 45 Wis., 211; Wood
icard c. (oilstone, 11 App. Cas. [Eng.], 478; Hunter v.  
7ardenh ire, 13 B. J. Lea [Tenn.], 662.) 

The contents of the alleged will was not shown by that 
:positive testimony required by law. (Southworth v. Adams, 
11 Biss. [U. S.], 260; Davis v. Siyouracy, 8 Met. [Mass.], 
487; In re Johnson's Will, 40 Conn., 589; Bauskett v. Keitt, 
22 S. Car., 187.) 

The ruling in disallowing fees for attorneys was cor
rect. (lum per's Appeal, 3 Watts & S. [Pa.], 441; Royer's 
Appeal, 13 Pa. St., 569; An drews v. Administrators, 7 0. St., 
152; Collyer v. Collyer, 4 Dem. [N. Y.], 53; Brown v. Vin
,yard, 1 Bailey's Eq. [S. Car.], 460.) 

IRVINE, C.  

John J. Turner was an elderly citizen of the city of 
Lincoln, blessed with a pious disposition and a consider
able quantity of this world's goods. He died March 1, 
1890, leaving him surviving two sons, William J. Turner 
:and I. Morris Turner. Some time after his death Will
iam iM. Clark and Nahum S. Scott propounded for pro
bate what purported to be a copy of John J. Turner's 
last will and testament, it being alleged that said will 
had been deposited in a valise belonging to the testator, 
which, after his death, had been delivered to his sons, 
and that thereafter it was claimed that the house in 
which the valise had been kept was burglariously entered, 
,the valise cut open, and its contents extracted. The pro
bate was contested by the two sons. The result of the 
,proceedings in the county court does not appear from 
-the record. The case was, however, appealed to the dis
trict court, where, as a result of what appears to have 
been a third trial there, a verdict was rendered in favor 
,of the contestants. Judgment was rendered denying pro
,bate and the proponent Clark, the proponent Scott hav-
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ing died pending the proceedings, prosecutes to this court.  
proceedings in error to reverse that judgment.  

The copy of the will, as propounded, is as follows: 
"I, John J. Turner, of Lincoln, Nebraska, being of 

sound and disposing mind and memory, aged - , do.  
hereby declare this to be my last will and testament, as 

follows: 
"First-I will that my debts and reasonable funeral 

charges be paid.  
"Second-I give and bequeath to the Board of Missions 

for Freedmen of the Presbyterian Church of the United 

States of America. the value of the note of R. Morris.  

Turner for four thousand five hundred dollars, secured 

by mortgage on lot three (3) in block one hundred and 

twenty-nine (129), city of Lincoln, Lancaster county, Ne

braska, less two thousand dollars borrowed at the First 

National Bank of Lincoln, Nebraska, and paid over to, 

said board.  
"Third-I give and bequeath to the Board of Foreign.  

Missions of the Presbyterian Church in the United States 

of America the value of a note made by William J.  

Turner to me for the sum of five thousand seven hundred 

dollars, less the amount necessary to pay my note of 

$2,000 at the First National Bank of Lincoln, Nebraska, 
for which this note of $5,700 dollars is pledged as collat

eral security.  
"Fourth--I give and bequeath to Karen Rootham the.  

entire use of my double house on North Twelfth street, 
east of the university, during her natural life, and in case, 

the house shall be destroyed she may use the entire 

amount of the insurance to rebuild the same, or she may 

receive one-half of the amount of the insurance aid re

lease her interest and claim upon the property. She 
may assign and dispose of her entire interest in rents 

and use of said house at any time, and at her death the 

said property shall go to my two sons, William J. Turner, 

and R. Morris Turner.  
"Fifth-I give, grant, and bequeath to my son, R. Mor-
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ris Turner, the house and lot where I now reside, with all 
the furniture and family library therein; also any bal
ance of the note of R. Morris Turner not bequeathed or 
paid at the time of my death.  

"Sixth-I give and bequeath to my son, William J.  
Turner, all my medical books, instruments, and .medi
cines, books of account, and accounts belonging to me at 
the time of my death.  

"I hereby constitute and appoint Captain N. S. Scott 
and William M. Clark to be the executors of this my last 
will and testament, hereby revoking all former wills by 
me made.  

"Witness my hand and seal this - day of -, 1888.  
"JOHN J. TURNER.  

"FRED SCHMIDT.  

"GEo. A. HAGENSICK.  

"The foregoing instrument was on the day of the date 
thereof signed, sealed, published, and declared by the 
testator therein named, John J. Turner, as and for his 
last will and testament, in the presence of us, who, at his 
request and in his presence, and in the presence of each 
other, have hereunto subscribed our names this - day 
of - , 1888. FRED SCHMIDT.  

"GEo. A. HAGENSICK.  

"CODICIL TO MY LAST WILL AND TESTAMENT.  

"I, John J. Turner, hereby will and direct that my ex
ecutors shall pay to my brother, living in -, out of the 
interest of William J. Turner's note the sum of three hun
dred and fifty dollars, to be used by him as a loan for the 
term of five years, without interest. At the expiration 
of five years to be collected and paid over to the Board 
of Foreign Missions of the Presbyterian Church in the 
United States of America. JOHN J. TURNER.  

"Dated December -, 1889.  
"Witness: 

"SARAH TURNER.  

"KAREN ROOTHAM."
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A few remarks in regard to the subject-matter of the 

testator's property may not be inappropriate, preliminary 

to the statement of other facts in the case. The alleged 

testator, John J. Turner, referred to usually in the evi

-dence as Dr. Turner, by which term we shall hereafter 

designate him, was, at the time of his death, and at the 

time it is claimed this will was executed, seized of the 

land described in the will, and also of another lot in the 

city of Lincoln, not thereby disposed of. He had pre

viously owned two other lots in the city of Lincoln, one 

of which he had conveyed to his son, R. Morris Turner, 

receiving in consideration for the conveyance the latter's 

note for $4,500, secured by mortgage on the lot. The 

other lot he had, at about the same time, conveyed to 

his son, William J. Turner, receiving in return the latter's 

note for $5,700. It appears from the evidence that the 

object of both these conveyances was to provide annuities 

by virtue of an arrangement entered into between Dr.  

Turner and his sons, whereby, in order to relieve the 

doctor of the burden of caring for the property, the con

veyances were made to his sons, they to pay interest on 

the notes during the doctor's lifetime. They contend that 

upon his death interest was to cease, and the principal 

of the notes was not to be paid. These are the notes 

referred to in the second and third paragraphs of the 

will propounded. Dr. Turner's wife died in 1883. Soon 

thereafter one Karen Rootham, or, as she herself signs 

her name, Karenhappech Rootham, a maiden of mature 

years, became installed in Dr. Turner's home as his house

keeper. It is to her that the fourth paragraph of the 

alleged will relates. Mr. Clark and Mr. Scott, who are 

named as executors, were prominent members of the 

Presbyterian church, of which Dr. Turner was also a 

member. Captain Scott was a lawyer and seems to have 

been Dr. Turner's legal adviser. Dr. Turner seems to 

have acquired somewhat of a habit of making wills, as 

there is evidence, chiefly from entries in his diary, of his 

having executed several such instruments in the last
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decade of his life. There is a little evidence of this char
acter tending to show the execution by him of a will 
later than the one here in controversy, but this evidence 
would not be of such a character as to justify the rejec
tion of this will were this one satisfactorily established.  
It is claimed that the will propounded was executed in 
the summer of 1888, and it quite satisfactorily appears.  
that Dr. Turner during that summer did execute a will, 
which was witnessed by Fred Schinidt and reorge A.  
Hagensick. Neither witness pretends to have been in
formed as to the contents of the will. There is evidence 
to the effect that on one occasion, and perhaps on three 
occasions, between the time when this will was executed 
and Dr. Turner's death, the doctor exhibited to Miss 
Rootham an envelope, and also, without displaying its 
contents, a paper enclosed in that envelope, telling Miss 
Rootham that it was his will and calling her attention 
to the fact that he deposited it in a certain valise, which 
he hung in a closet in his house. He also placed the key 
to the valise in a drawer and called her attention to that 
fact. le left with her an envelope marked "Miss Karen 
Rootham (after my death). J. J. Turner." This envelope 
when opened contained a direction to Miss Rootham "To 
give my valise key to Mr. William Clark, who can take 
the note case, which contains all valuable papers, also 
any money in my old book, and the key of the house to 
my son, P. Morris Turner." Mr. Clark was unfortunately 
absent from Lincoln at the time of Dr. Turner's dzith.  
Immediately after his funeral the two sons of Dr. Turner
found Miss Rootham in possession of the valise. At 
their solicitation she, exhibiting some relnctance, deliv
ered the valise to William J. Turner, both sons giving 
her a written receipt therefor. The valise was placed 
in William J. Turner's house. Early in May it was :n
nounced that this house had been entered by burglars 
and a number of articles abstracted. The account of this 
affair as given by Williaim J. Turner, and corroborated in 
most particulars by his wife and brother, is that with his.
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family he mad' an evening call upon his brother and re
turned home about half past ten. During his absence 

the house had been entered through a basement window; 
some jewels had been stolen; this valise had been cut 
open and papers, evidently abstracted therefrom, were 
found scattered about the floor; no will was found 

among these papers. From the foregoing facts we think 

the proponents raised a strong presumption, if they did 
not make conclusive proof, that a will by Dr. Turner had 
been executed; that it was placed in the valise, and that 
it was there at the time of his death. Without desiring 
to cast any unfavorable reflection upon any of the parties 
concerned, we may be, perhaps, permitted the remark that 
the unusual conduct of the burglar in seeking ont this 
valise from an upstairs closet, cutting it open, and seat

tering its contents over the floor, does not tend in our 
minds to raise any inference that no will was among the 

papers so abstracted, although it does not appear that 

any paper belonging to Dr. Turner, and known to be in 

existence, was actually carried away by the felon. In 

addition to the foregoing, there appeared certain declara

tions of Dr. Turner extending to a short time before hi; 
death, from which it would appear that the will had not 
been revoked. Snch declarations we think admissible 
for this purpose, as will be hereinafter indicated.  

The difficulty lies in the proof which was offered as to 

the contents of the will. It does not appear that any 

person ever read the will, or was aware of any portion of 

its contents except through statements made by Dr. Tur

ner. The strongest evidence is that of Captain Scott, to 
the effect that Dr. Turner came to his office declaring 
that he had made his will, and then read it to Captain 

Scott, asking him whether it was in legal form. Captain 
Scott was blind and therefore did not see the will himself, 
so that his testimony amounts to nothing more than a 

repetition of Dr. Thrner's declarations as to its contents
In addition to this there is evidence of a few declarations 
made to others subsequently as to the effect of different
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provisions contained in the will. Dr. Turner told Mr.  
Clark that he and Captain Scott were named as executors.  
Hie told Karen Rootham that he had provided for her; he 
told his pastor, Dr. Curtis, something in regard to the 
bequests to the two missionary boards,; beyond this there 
is no evidence as to the contents of the will. Mr. Clark 
had, about the time the will was executed, obtained cop
ies of the! two notes referred to. Just before the will was 
propounded for probate he obtained from the records a 
description of the property covered by the Morris Turner 
mortgage. The copy propounded was made up by Cap
tain Scott's dictating to Mr. Clark from recollection of 
Dr. Turner's declarations, and Mr. Clark's filling in the 
description of the notes and mortgage from the memo
randa in his possession. The attestation clause was 
copied from a form book. We do not think that this was 
sufficient evidence of the contents of the will, and from 
this it follows that the verdict was the only one which 
could properly be returned upon the evidence. It be
comes, therefore, unnecessary for us to consider any spe
cial assignments of error relating to other branches of 
the case.  

The precise question does not seem to have often arisen.  
We think all the cases hold that the declarations of a 
testator may be received in evidence to prove the exist
ence of a will and in proof of issues relating to the testa
tor's competency or to undue influence, but. it has been 
doubted whether such declarations may be received to 
establish a revocation. It follows that in all proceedings 
to probate a lost will, such declarations are admissible in 
evidence because the existence of the will must neces
sarily be established by some such indirect method. The 
declarations having been admitted for that purpose their 
sufficiency to establish the contents of the will is another 
question.  

In England, prior to the leading case of Sugden v. Lord 
St. Leonards, L. R., 1 P. D., 154, it was considered 

that the declarations were not admissible as tending to
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prove the contents. Doe v. Palmer, 16 Q. B. [Eng.], 747, 
turned upon the question whether an interlineation had 

been made before or after the execution of the will, and it 

was held that the testator's declarations as to his inten

tions made before the execution of the will-were admissi

ble, but the declarations made after its execution were 
not. Quick v. Quick, 3 Swab. & T. [Eng.], 442, was a case 

startlingly like that at bar in some points. The sole evi
dence of the contents of the will was the testator's decla
ration. There was the same fact of the will being kept 
in a bag and of its being taken by burglars. The court 
held that there was a failure of proof, holding also that 
the declarations were incompetent. The court of ap
peals, however, in Sugden v. Lord St. Leonards, overruled 
Quick v. Quick and distinctly held such declarations ad
missible. The will in question was, however, proved by 
much other evidence; Miss Sugden, the testator's daugh

ter, had not only heard the will read but she had herself 
read it a number of times and was able to testify in much 

detail as to its contents from such personal inspection; 
moreover, not less than eight codicils were found, the 

terms of these all tending to corroborate her as to the 

contents of the original will. In addition to this proof 

there was the evidence of the testator's declarations as 

to the will's contents. The long and exhaustive opinions 

are directed only incidentally to the admissibility of the 

declarations. The crucial question having been whether 

all the evidence was sufficient to establish the will, the 

case, therefore, falls far short of holding that the con

tents of a lost will may be proved solely by the declara

tions of the testator. Its effect is merely that such 

declarations are admissible to corroborate more direct 

evidence. This is the construction given the case by the 

house of lords in Woodiward v. Goudstone, 11 App. Cas.  

[Eng.], 469, where the declarations of the testator were 

held insufficient alone to establish the will. An inti

mation was given that Sugden v. Lord St. Leoards was 

not considered free from doubt and the question there
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presented left open. The importance of interests in
volved in probate cases in England is such that the de
cisions of English courts on such subjects are entitled 
to great weight, and we may safely say that the result of 
the English cases is that the contents of a lost will cannot 
be established solely by the declarations of the testator, 
although such declarations are now deemed admissible 
for the purpose of corroboration.  

The American cases relied on to suport proponents' 
theory are, when examined, in strict accordance with the 
English rule. In re Page, 118 Ill., 576, expressly follows 
naqd(n v. Lord St. Leonards, and comes within the true 
doctrine of that case, because the declarations in that 
case merely went to corroborate the testimony of the 
lawyer who drew the will and who produced a copy 
thereof. Routihworth v. Adams, 11 Biss. [U. S.], 256, In re 
Hope, 48 Mich., 518, and In re Lam bic, 97 Mich., 49, are 
cases of the same character, the declarations being cor
roborative merely, and not relied on in themselves to 
establish the will. In Colligan c. McKernan, 2 Dem. [N.  
Y.], 421, a will had been propounded for probate. It was 
contended that there was a subsequent will revoking the 
former one, but the subsequent will was lost. The evi
dence offered to establish the second will consisted in the 
testimony of a clerk in a lawyer's office, who heard the 
scrivener read it in the presence of the testator at the 
time of its execution. The court distinctly held that this 
testimony was merely hearsay, relating, in fact, to the 
scrivener's declarations, and was not equivalent to testi
mony by one who had himself read the will. In Clark v.  
Morton, 5 Rawle [Pa.], 235, the supreme court of Penn
sylvania held that the contents of a will cannot be estab
lished by declarations of the testator, in the absence of 
the corpus of the will and of all evidence that the witness 
had himself seen it. The court said that to permit a will 
to be so established would defeat the object of the stat
utes requiring wills to be written. In Ohisholm's leirs v.  
Ben, 7 B. Mon. [Ky.], 408, the testimony was of the same
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character as in this case. The will had been read by the 
testator to the witness, and there were subsequent decla

rations by him as to its contents. The court rejected 

this evidence as insufficient. Mercer's Administrators v.  

Mackin, 14 Bush [Ky.], 434, reaffirms Chisholm v. Ben.  

The argument has been frequently advanced that such 

dcclarations are admissible as self-disserving declara

tions of a decedent. Mercer v. Mackin and Clark v. Morton 

discuss this proposition, but demonstrate that such decla
rations are not admissible on that ground. Chisholm v.  

B(n, supra, intimated that on adequate proof that the 

will had been fraudulently suppressed by the heirs, the 

evidence referred to might be sufficient by virtue of the 

maxim "Omnia prcesumuntur contra spoliatorem." This 
maxim is not easy to apply. It has sometimes been held 

to justify the production of slighter proof than would 
otherwise be required. Its most frequent application is 

for the purpose of allowing secondary evidence. It would 

certainly be very dangerous to extend it so far as to re

lieve a party charged with proving the contents of a writ

ten instrument from all obligation to produce some evi

dence of a competent character; but this phase of the 

case was not submitted to the jury by any instruction 

given or asked, at least so far as the contents of the will 

are concerned. The general verdict for the contestants 

precludes us from examining the evidence on this point 

on the theory that spoliation by the contestants was es

tablished. The policy of the statute of wills, like the 

statute of frauds, is that it is better that occasional in

justice should be done, in exceptional cases, through a 

failure of legal proof, than that transactions within the 

statutes should in all cases be left to the uncertainties 

of parol evidence. So the courts in giving effect to the 

statutes should pursue the same policy, and should avoid 

meeting hard cases by adopting rules which, generally 

applied, would defeat the object of the legislature. On 

no subject, perhaps, are statutes so strict in requiring 

a writing executed and attested in certain forms as in
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the case of wills, and while it is firmly established that a 
lost will may be proved by secondary evidence, the courts 
have always required such evidence to be direct, clear, 
and convincing. As said by the supreme court of the 
United States in Lea v. Polk County Copper Co., 21 How.,.  
493: "Courts of justice lend a very unwilling ear to 
statements of what dead men have said." Such evidence 
is always considered dangerous, and subject to the closest 
scrutiny. We think it would be in the highest degree 
dangerous, and would be violative of the object and spirit 
of the statute, should we hold that the existence and 
contents of an alleged will might be established solely 
by testimony of the testator's declarations. Notwith
standing Siugden v. Lord St. Leonards and the other cases 
in that line, we believe the language of the court of ap
peals of Kentucky in Chisholm v. Ben remains true: "The 
books of reports contain many cases in which wills lost 
or destroyed have been offered for probate upon parol or 
other secondary evidence of their contents, and many in 
which such wills were established, but in an examination 
of these cases, as extensive as opportunity would allow, 
we have found none in which there does not seem to have 
been the evidence of witnesses who knew, or might be 
presumed to have known, the contents of the *will from 
their own inspection; none in which the declarations or 
even professed reading of the decedent have been held to 
be alone sufficient on this point; and none which would 
sanction their admission upon the question of the con
tents of the will with any other effect than as merely cor
roborative of the more direct evidence." As already in-
dicated, this view leads to affirmation of the judgment, 
because the verdict was the only one warranted by the 
evidence.  

An application was made for the allowance of attor
neys' fees to the proponents. This application the dis
trict court denied, and the ruling is assigned as error.  
In two cases such an allowance has been made on behalf 
of defeated contestants when the will was admitted to
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probate. In Seebrock v. Fedawa, 33 Neb., 413, the allow
ance seems to have been made on the ground that there 
were reasonable grounds for contesting the will. In 
Mathis v. Pitman, 32 Neb., 191, the allowance was based 
on the construction of sections 42 and 44 of chapter 20, 
Compiled Statutes, the latter section providing that in 
appeals in probate matters, if it shall appear that the 
appeal was taken vexatiously or for delay, the court 
shall adjudge the appellants to pay the costs, including 
an attorney's fee to the adverse party. It seems to have 
been the opinion of the court that this language involved 
the alternative that if the appeal be not taken vexatiously 
or for delay, the costs shall be taxed to the estate. The 
record before us does not show which party appealed 
to the district court. In lcClary v. Stuill, 44 Neb., 175, 
such an application was denied, the court remarking, 
however, that "courts of equity have frequently assumed,.  
when dealing with funds brought directly within their 
control, to order payment therefrom of fees to counsel for 
the adverse party." Both in Mathis v. Pitman and in See
brock v. Fedawa the will, as a result of the proceeding, was 
admitted to probate and adIndnistration established, the.  
parties charged with administering the estate being be
fore the court, so that the fund may be said to have been 
"brought directly within the control" of the court, ac
cording to the statement in Koclary v. Stull. This feature 
appears in all the cases from other states cited by the 
proponents. Thus, Henderson v. Sinuons, 33 Ala., 291, 
was decided on the final accounting of an administrator, 
the question arising in the administration of the estate 
and not in the proceeding leading to the probate of the 
will. In Comn pton v. Barncs, 4 Gill [Md.], 55, the will had 
been probated and letters testamentary granted to the 
executors. The contest was by means of a caveat there
after filed, and the holding of the court was that the will 
having been probated and letters testamentary granted, 
it became the duty of the executors to defend the will, 
under which they were already acting, and that they
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were, therefore, entitled to compensation. In Bradford 
v. Boudinot, 3 Wash. [U. S. C. C.], 122, the facts were the 
same and the proceeding was by original bill, after the 
will had been defeated, for an accounting against the 
executor, who had qualified in pursuance of its probate.  
The court held that he was not an executor de son tort, 
and was, consequently, entitled to reimbursement for his 
expenses in defending the will. We can find no instance 
where no administration had been granted and unsuc
cessful proponents of a will have been allowed counsel 
fees out of the estate in the contest proceedings. Inas
much as the statute (Compiled Statutes, ch. 23, secs. 137 
and 138) makes it the duty of persons named as executors 
to. propound the will for probate, and provides a penalty 
for neglecting to do so, it seems reasonable that they 
should not be compelled to perform this duty at the peril 
of incurring the expense thereof against themselves 
should probate be denied, at least where they have acted 
in good faith. But we are satisfied that in this case no 
allowance can be made. The judgment simply denies 
probate. No administration is granted and we have not 
before us any person now charged with the duties or 
powers of a personal representative of the deceased, nor 
has by this proceeding the estate itself been impounded.  
If such application be proper, it should be made in 
the county court after administration shall have been 
granted.  

JUDGMENT AFFIRMED.  

,A. J. BEHRENDS V. FREDERICK BEYSCHLAG.  

FILED JANUARY 8, 1897. No. 6917.  

1. Instructions: ASSIGNMENTS OF Enmon. Alleged errors in giving in
structions must be specifically assigned in the motion for a new 
trial. Where made in gross -and any one of the instructions is de
termined to be without error, the whole assignment will be over
ruled
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2. - : REPETITIONS. It is not error to refuse to give an Instruction 
where its subject-matter has been embraced in the charge to the 
jury.  

S. Sales: DELIVERY: PAYMENT. A contract of sale of corn stated the 
price and also the time and place of delivery, but did not provide 
specifically time, place, or manner of payment. Held, That de
livery and payment were to be concurrent acts, and the vendor 
could insist on payment in cash or money, in the strict sense of 
the term "current funds." 

4. - : : Held further, That it was not necessary for 
the vendee to have had, at any one time or on any one day of the 
time assigned for the delivery of the corn, sufficient money at the 
place of delivery to pay for all the corn, the subject of the contract.  
It was sufficient if, during the whole of such time, he was able, 
willing and ready to pay for the corn in the manner contemplated 
by the contract, if delivered.  

.B. Bill of Exceptions: STIPULATION FOB ALLOWANCE. A stipulation in 

the terms, "It is hereby agreed that the clerk of the district court 
sign this bill of exceptions, instead of the judge who presided at 
the trial of this case," held sufficient to authorize the party therein 
designated to sign and settle the bill of exceptions; that the words 
"this bill of exceptions," in such stipulation, were equivalent to an 
agreement that the document to which the stipulation was at
tached was a true bill of exceptions.  

'6. -- : AUTHENTICATION. To entitle a bill of exceptions to consid

eration in this court it must be authenticated by the certificate of 
the clerk of the trial court identifying it as the bill of exceptions.  

ERROR from the district court of Nemaha county.  
Tried below before BABCOCK, J. Affirmed.  

E. W. Thomas and A. J. Burnham, for plaintiff in error.  

John S. Stull, contra.  

HARRISON, J.  

The defendant in error commenced this action in the 
district court of Nemalia county to recover of plaintiff 
in error the amount which he claimed had become his 
due as damages by reason of an alleged breach of a con
tract of sale of some corn, by the failure, on the part of 
plaintiff in error, to deliver the corn. The contract of 
sale, as pleaded, was as follows: 

24
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"NEMAHA CITY, NEB., March 23, 1891.  
"This is to certify that I have this day sold to F.  

Beyschlag, to be delivered at Johnson, Nebraska, three or 
four thousand bushels of good merchantable white corn, 
at fifty-two cents per bushel, to be delivered within fif
teen days from date, March 23, 1891.  

"(Signed) A. J. BEHIENDS." 

An answer was filed for plaintiff in error which con
tained a general denial, and certain affirmative state
ments of matters in regard to transactions alleged to 
have occurred in respect to the sale of the corn, between 
the plaintiff in error and an agent of defendant in error, 
and of other facts relied on as constituting defenses to 
the cause of action pleaded in the petition, but which 
need not be quoted or stated in substance. A reply was 
presented for defendant in error, and as a result of a trial 
the defendant in error was awarded a verdict and judg
ment. Of the proceedings during the trial the plaintiff 
in error now asks a review.  

The first alleged error to which attention is directed in 
the brief filed for plaintiff in error is that instruction 
numbered 9, prepared and requested by defendant in 
error and read to the jury, was incorrect and should not 
have been given. The portion of the motion for a new 
trial in which complaint in relation to this instruction 
was contained reads as follows: "Because the court erred 
in giving the following instructions requested by plaint
iff, to-wit: Instruction No. 1, instruction No. 4, instrue
tion No. 5, instruction No. 6, instruction No. 7, instruc
tion No. 8, instruction No. 9, instruction No. 10." The 
instruction numbered 1, to which reference was made in 
the branch of the motion for new trial which we have 
just quoted, was correct, as were some others in the list 
set out. As the assignment was not separate and spe
cific but en masse, and one or more of the instructions 

referred to have been determined to be without error, the 
assignment is unavailing and is overruled.
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It is urged that the court erred in refusing to give in 
its charge to the jury instructions numbered 2 and 6 pre
pared and presented in behalf of plaintiff in error. The 
instructions last mentioned were as follows: 

"2. The jury are instructed that Behrends was not 
bound to deliver the corn at the time and place named in 
the contract unless he received the pay therefor in money 
and in cash. He was under no obligation to take there
for a check, or draft, or anything that was not legal ten
der money. He was entitled to receive such pay immiedi
ately on delivering the corn." 

"6. The court instructs the jury that if you find from 
the evidence that plaintiff was not ready, and willing, 
and able to pay for 3,000 bushels of corn at Johnson at 
the time fixed for the delivery thereof by the contract, 
then defendant was not bound to deliver the corn at that 
place, and in that event your verdict should be for de
fendant." 

Of the one of these instructions numbered 6, suffice it 
to say that the matter embraced in its terms had been 
fully and completely covered in other instructions given 
in the charge of the court to the jury, hence there was no 

error in the refusal to read it. (Beaxers v. Missouri P. R.  
Co., 47 Neb., 762.) By the instruction numbered 2 re
quested to be given for the plaintiff in error, and refused 
by the court, it was sought to impress upon the minds 

of the jury the idea that no delivery of the corn as con
tracted was necessary unless payment for it was made in 
money, in the strict meaning of the term, or would fol
low its delivery. The same proposition was embraced 
in an instruction prepared and presented on the part of 

the plaintiff in error, and read by the court to the jury, 
as a portion of the charge. By it the information was 

conveyed that if the evidence disclosed that in the event 
plaintiff in error had taken the corn to the place and at 
the time designated for delivery, and the vendee was not 
able, willing, and ready at such time and place to pay
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therefor "in cash," the verdict should be for plaintiff in 
error. The word cash, used in the connection in which 
it appears in the instruction thus given, could have or be 
given no other meaning than that of coin, or current 
money as opposed to payment in any other manner, as 
by check or draft, etc. The contract of sale of the corn 
did not in terms provide for payment in any particular 
manner or medium, nor when nor where payment was to 
be made, and it must be construed that delivery of the 
corn, and payment therefor, were to be concurrent acts, 
and doubtless the plaintiff in error, had he delivered the 
corn, would have been entitled to receive payment for it 
in cash, or currency, money in the strict meaning of the 
term, and not by either check or draft, unless he chose 
to do so. (Walters v. Reed, 34 Neb., 544.) But it was not 
obligatory upon the defendant in error to have had, 
during all the days assigned by the contract for the de
livery of the corn, or any one of such days, an amount 
of money in Johnson, the place of delivery, necessary to 
pay in full for all the corn of which the sale to him was 
contemplated by the contract. "It was sufficient * * * 
that he was able and ready to make payment if the corn 
had been delivered." (Mount v. Lyon, 49 N. Y., 552.) The 
court having given instructions on the subject of pay
ment, and in what it should be made, if, by delivery of 
the corn, payment had become the vendor's due, it did not 
err in its refusal to read to the jury the instruction num
bered 2, proffered by plaintiff in error.  

It is contended by counsel for defendant in error that 
there is no bill of exceptions in this case; that what pur
ports to be such bill was not signed and settled by the 
judge who presided at the trial of the cause, but was 
signed by the clerk of the district court, he being with
out authority for such action. What appears in the rec
ord as a bill of exceptions was not signed by a judge, 
but was signed by a clerk of the district court, presuma
bly pursuant to the following stipulation:
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"It is hereby agreed that the clerk of the district court 
sign this bill of exceptions instead of the judge, who pre
sided at the trial of this case.  

"Dated this 5th day of March, 1894.  
"A. J. BURNHAM AND 

"E. W. THO-MAS.  

"Attorneys for Defendant.  
"JOHN S. STULL, 

"Of Counsel for Plaintiff." 

Counsel for both parties -having signed the foregoing 
stipulation, must be held to have adopted and approved 
the fair construction of its terms, and we think it not a 
strained meaning, but the fair import, of the phrase "this 
bill of exceptions" to be that the document to which it 
had reference was in fact what it was designated, the 
bill ot exceptions; that this was in fact an agreement 
that it was the bill of exceptions; that this was suffi
cient, viewed as an agreement, to bring it within the 
requirements of section 311 of the Code of Civil Proced
ure, wherein it is stated: "Where the parties interested 
shall agree upon the bill of exceptions (and shall have 
attached a written stipulation to that effect to the bill), 
it shall be the duty of the clerk to settle and sign the 
bill." (Fire Ass'n of Philadelphia v. Ruby, 49 Neb., 584.) 

It is further contended in this connection that the bill 
of exceptions was not authenticated by the certificate of 
the clerk of the district court as required by law, and 
hence is not entitled to consideration. The certificate of 
the clerk of the court, attached to the record, is as fol
lows: I, Ed. Juel, clerk of the district court in and for 
said county and state, do hereby certify that the forego
ing is a true and compared copy of the complete record 
in the case of Frederick Beyschlag v. A. J. Behrends, 
as the same appears of record in Complete Record 15, 
pages 586 to 596, inclusive, and also of the instructions 
given and instructions refused (they being inserted in 
the transcript in their proper order), as the same appears
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on file in my office." There is no reference in the certifi
cate, of which the foregoing is a copy, to the bill of excep
tions, as it is no part of the complete record in a case 
in the district court. (See Code of Civil Procedure, sec.  
446.) The bill of exceptions was not authenticated and 
thus identified by the clerk of the district court, hence 
was not entitled to be considered in this court. (Felber 
v. Gooding, 47 Neb., 38; Rom berg v. Fokken, 47 Neb., 198; 
Hom berg r. lediyer, 47 Neb., 201; Wood Mowing & Reaping 
Machine Co. r. Gerhold, 47 Neb., 397.) It follows that the 
judgment of the district court must be 

AFFIRMED.  

JOHN 0. YEIsER V. HIUGH LowE.  

FILED JANUARY 8, 1897. No. 6909.  

1. Divorce: ACTION FoR ATTORNEYS' FEEs. Under section 12, chapter 
25. Compiled Statutes, the allowance of attorney's fees to the coun
sel of the wife is ancillary to or an incident of the action for di
vorce, and a separate suit cannot be maintained against the hus
band by such attorney to recover for his professional services 
therein rendered to the wife.  

2. Attorneys' Liens: ENFORCEMENT. An attorney's lien cannot be en
forced where there is not anything to which such lien can attach.  

ERRon froi the district court of Douglas county.  
Tried below before OGDEN, J. Affirmed.  

John 0. Yeiser, pro se.  

Osborin & O'Hanion, conitra.  

NORVAL, J.  

John 0. Yeiser is an attorney at law, and as such he 
was employed, in 1891, to commence and prosecute a suit 
for divorce and alimony in the district court of Burt 
county by Eliza Jane Lowe against her husband, the
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defendant herein. Mr. Yeiser instituted such suit for 
the wife on August 6, 1891, and on the 17th day of the 
same month the defendant filed an answer denying each 
and every allegation of the petition, except the marriage 
of the pafties. On August 28, 1891, 1Ir. Yeiser filed in 
the case a claim for lien for services in the sum of $1,000, 
but the defendant had no notice thereof until more than 
a year afterwards. Application was made in the cause 
for alimony pcndento life, which was overruled. Subse
quently, on September 10, 1891, Mr. Yeiser, at the request 
of his client, drew an unconditional dismissal of the case, 
which was filed in court and the action dismissed. Plaint
iff brought this action against the husband to recover 
for his legal services rendered in the divorce proceeding.  
From a judgment for the defendant, plaintiff prosecutes 
error.  

The record shows that the defendant never employed 
plaintiff or agreed to pay him for his services; that the 
dismissal of the divorce suit was not the result of any 
settlement between the husband and wife, or collusion 
between them. She received nothing from her husband 
as a condition of withdrawing the action, nor did lie ever 
promise to give her anything therefor. It does not ap
pear that the grounds stated in the petition for divorce 
were true. The main question in the case is whether, 
under the facts disclosed by this record, defendant is 
liable in an action at law to an attorney for services ren
dered to the wife of the former in prosecuting the action 
for divorce. We do not think that he is. In an action 
for divorce, under section 12, chapter 25, Compiled Stat
utes, it is competent for the court to "require the husband 
to pay any sum necessary to enable the wife to carry on 
or defend the suit during its pendency * * * and 
award execution for the same." This section of the stat
ute was construed in Burnham v. Tizard, 31 Neb., 781, and 
it was held that the allowance of attorney's fees to the 
wife's counsel is only ancillary to or an incident of an 
action for divorce, and a separate suit cannot be main-
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tained therefor by the attorney; in other words, that 
the remedy given by statute is exclusive. This principle 
is sustained by the weight of authority. (Schouler, Do
mestic Relations, see. 91; Bishop, Marriage & Divorce 
[4th ed.], see. 391; Williams v. Monroe, 18 B. Mon. [Ky.], 
518; Clarke v. Burke, 65 Wis., 359; Wing v. Hurlbutrt, 15 
Vt., 614; Shelton v. Pcndlcton, 18 Conn., 417; McCdlogh 
v. Robinson, 2 Ind., 630; Coffin v. Dunham, 8 Cush. [Mass.], 
404; Morrison v. Holt, 42 N. H., 478; Ray v. Adden, 50 N.  
I., 82; Dow v. Eyster, 79 Ill., 256; Pearson v. Darrinyton, 
32 Ala., 229.) There are some cases holding that such an 
action may be maintained, but most of them were not 
decided under statutes like ours, and we refuse to follow 
their lead. As to whether an attorney who commences 
an action for a divorce for a wife against her husband can 
maintain a separate suit against the husband for his 
services in case the divorce proceedings are dismissed 
by collusion of the husband, we are not called upon to 
express an opinion, as no such question is presented by 
the record.  

It is strenuously insisted by the plaintiff that at com
mon law a husband is liable for necessaries furnished his 
wife, and that the common law of England is in force in 
this state; hence the law implies a promise on the part 
of the husband to pay plaintiff for the legal services ren
dered to the wife. The fallacy of this argument is in the 
conclusion drawn from the premises stated. True, a hus
band, while the marriage relation exists, is liable for 
necessaries provided the wife; but the professional serv
ices of plaintiff were not "necessaries" within the com
mon-law meaning of that term. As said by the supreme 
court of Connecticut in Shelton v. Pendleton, 18 Conn., 417, 
a case like the one at bar: "The common law defines 'nec
essaries' to consist only of necessary food, drink, clothing, 
washing, physic, instruction, and a competent place of 
residence." This definition is not broad enough to in
clude counsel fees, such as were sought to be here recov
ered. (See cases heretofore cited in this opinion.)
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The next contention is that the defendant is liable to 

plaintiff for the amount of his claim against the wife by 
reason of the filing in the divorce case the notice of lien 

already mentioned. Section 8, chapter 7, Compiled Stat

utes, declares: "An attorney has a lien for a general bal

ance of compensation upon any papers of his client which 

have come into his possession in the course of his profes

sional employment, upon money in his hands belonging 
to his client, and in the hands of the adverse party in an 

action or proceeding in which the attorney was employed 
from the time of giving notice of the lien to that party." 

This statute, on compliance with its provisions as to no

tice, gives an attorney a lien upon the papers and funds 

in his possession belonging to his client, and upon moneys 
of his client in the possession of the adverse party in a 
cause in which the attorney was professionally employed.  
There was not anything to which an attorney's lien could 
here attach. Plaintiff held no papers or money belong

ing to Mrs. Lowe, nor was any money due his client in 
the hands of Mr. Lowe. Had the court in the divorce 
case made an order requiring the defendant to pay a sum 
as temporary alimony and attorney's fees, and before the 

payment therefor, but after notice of- Mr. Yeiser's claim 
for lien, the divorce proceedings, by collusion between 
the parties, had been dismissed, Aspinwall v. Sabin, 22 
Neb., 74, might apply. The question there involved does 
not arise here.  

The views which we have stated make it unnecesary 
to discuss the alleged errors in the giving and refusing 
of instructions, since in no view of the case can the action 
be maintained. The judgment is 

AFFIRMED.
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OIM-jA FIRE INSURANCE COMPANY v. ELIAS CRIGHTON.  

FILED JANUARY 8, 1897. No. 7011.  

1. Trial: MEMORANDA BY JURORS: REVIEW. In a suit on a fire insur
ance policy to recover the value of a large number of insured arti
cles destroyed the court permitted jurors, during the trial, to 
make memoranda of such articles and the value placed thereon by 
the evidence. Held, That the court did not abuse its discretion.  

2. Insurance: MISIREPRESENTATIONS: EVIDENCE. The insured was un
able to read and write, and the representations made by him to 
obtain the insurance were reduced to writing by the agent of the 
insurance company. Held, (1) Whether the insured made the rep
resentations written in the policy was a question of fact for the 
jury; (2) that the insured was not bound by any representation 
written in the application which he did not make.  

3. - : -- : . Evidence examined, and held to sustain the 
finding of the jury (1) that the insured did not represent that his 
household goods were, at the date of his application for insurance, 
in the building mentioned in said application; (2) that there was 
no representation in the written application that said goods were 
at said time in said building.  

ERROR from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed.  

W. H. Thompson and Jacob Fawccett, for plaintiff in error.  

TV. A. Prince, contra.  

RAGAN, C.  

This is an action on a fire insurance policy, brought in 
the district court of Hall county by Elias Crighton 
against the Omaha Fire Insurance Company, hereinafter 
called the insurance company. Crighton had a verdict 
and judgment and the insurance company prosecutes here 
a petition in error.  

1. Of the errors assigned by the insurance company 
we notice the following: On the trial of the case, at the 
request of counsel for Crighton., the court permitted the 
jurors to make memoranda of the various articles testi-
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fled to have been destroyed by the fire. This is the first 

awsignment argued which we notice. We cannot say that 

this action of the court was prejudicial to the insurance 

company. A large number of articles were testified 

about. The number of these articles and the values 

placed upon them it would be almost impossible for the 

average man to remember without a memorandum, and 

we think that it was a matter resting in the discretion of 

the trial court to permit or not the jurors in this case to 

make the memoranda complained of. We are aware that 

in Cheek'r. State, 35 Ind., 492, it was held that a juryman 

must register the evidence on the tablets of his memory, 
and not otherwise; but that was a murder trial, and dur

ing its progress two of the jurors made notes of the evi

dence. To this the defendant on trial objected at the 

time, and the jurors were instructed by the court to desist 

from making notes. This they refused to do, and the su

preme court said that their conduct was sufficient to en

title Cheek to a new trial; but the case was not reversed 

because of this conduct of the jurors. But in Indianapolb; 

& St. L. R. Co. r. Miller, 71 Ill., 463, it was said that a juror 
of his own motion might make memoranda of evidence 

or of points in the argument, but the court said that a 

juror should not do this at the instance of counsel. We 

do not lay down any rule upon the subject, but content 

ourselves with holding that in this case the district court 

did not abuse its discretion in permitting jurors to make 

memoranda of articles testified about during the progress 

of the trial.  
2. Crighton made a written application to the insur

ance company for the policy issued. This application, so 

far as material here, was as follows: "Application of 

Elias Crighton * * * for insurance against loss or 

damage by fire or lightning, * * according to the 

specifications below, for the term of five years from the 

23d of May, 1893: On one-story shingle roof frame build

ing occupied by insured as dwelling, nothing; household 
furniture while in said dwelling, $300; farm machinery
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while on farm, $480; horses and mules, wherever they be, 
$600; hay and grain on cultivated land, $25; hay press 
and horse-power on premises, $175; * * * situate on 
the southwest quarter of section nine (9), township ten 
(10), range eleven (11)." As a defense to the action the 
insurance company pleaded that by this application 
Crighton represented to it that he was the owner of the 
one-story frame shingle roof building situate on the land 
described, and that the household goods insured were 
then in said building; that such representations were 
false, made by Crighton for the purpose of deceiving the 
insurance company, and were believed in and relied upon 
by it. The reply of Crighton met this defense by denying 
that he represented that he was the owner of the building 
situate on the property described; and denied that he 
represented to the company that the household goods 
were then in said building, but alleged that he was illit
erate and unable to read and write; that the agent of the 
insurance company wrote the application and that he, 
Crighton, told him at the time that the household goods 
were then in some tents, but that in a few days he in
tended to move them into the house on the piece of land 
mentioned. On this issue the court instructed the jury 
to the effect that since the oral statements of the applica
tion for insurance were reduced to writing by the agent 
of the insurer, parol evidence was admissible to show 
that the application did not correctly recite the oral rep
resentations made. The giving of this instruction is the 
second assignment of error argued here. The court did 
not err in giving this instruction. In State Ins. Co. v.  
Jordan, 29 Neb., 514, it was held that where the insured 
was unable to read and write, and the application was 
made out by the agent of the insurance company, that if 
the agent wrote in the application statements different 
from those made by the insured, the latter was not bound 
thereby.  

3. A third assignment is that the court erred in giving 
paragraph No. 6 of its instructions. The substance of
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that instruction was that if the insurance company's 
agent had knowingly written in the application state
ments not made by the insured, and was now insisting 
upon these representations as a defense to the policy, that 
the insurer's conduct amounted to an attempted fraud, 
and that it was a question of fact for the jury to deter
mine, from all the facts and circumstances in evidence, 
whether the application contained the representations 
made by the insured. The criticism made upon this in
struction is that there was no evidence in the case to 
which it could be applied; but this is a mistake of coun
sel. The evidence is undisputed that the insured was 
unable to read and write; that he made his representa
tions and statements orally to the agent of the insurance 
company, and that such agent made out the application 
already alluded to, and the insured testified positively 
that he told the insurance agent that the household goods 
insured were at that time in tents, and not in the building 
mentioned in the application, but that he intended in a 
few days to remove such household goods into that build
ing. The evidence further shows that he did remove his 
household goods into that building, and that they were 
there long before the fire occurred, and the application 
shows on its face that the insured did not ask or obtain 
any insurance on the building, and it would require a 
strained construction to make the application a repre
sentation of the insured that he owned that building or 
that the household goods were then in it. The language 
of the application is that the insured desires insurance 
upon the household goods while they are contained in 
the building, but there is in the entire application no ex
press representation either that the insured owned the 
building or that the goods were then in it.  

4. Another argument is that the verdict of the jury is 
contrary to instruction No. 1 given by the court at the 
request of the insurance company. There is no merit 
whatever in this contention. By that instruction the 
court told the jury, in substance, that if they found from
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the evidence that the insured, in his application, repre
sented to the insurance company that his household goods 
and furniture were then in the building, that the building 
was then occupied by him, and that lie made these repre
sentations for the purpose of obtaining the insurance on 
the household goods and other insured property; that the 
insurance company believed in and relied upon these rep
resentations, and that they were false, then they should 
find for the insurance company. By its verdict the jury 
found that the insured did not represent in his applica
tion that he was the owner of the building, did not repre
sent that the household goods were then in the building, 
and the evidence supports this finding. The instruction 
properly submitted the issue to the jury, and its finding 
is not contrary either to the evidence or the instruction.  

5. The insurance company requested the court to in
struct the jury as follows: "You are instructed that the 
application and policy introduced in evidence should be 
considered together as forming the contract sued on in 
this case." The court modified it as follows: "And should 
be both considered together, in arriving at your verdict, 
in connection with all the other evidence in the case," and 
as thus modified gave the instruction. This action of the 
court is assigned for error. We do not think it was. If 
the court had given the instruction without the modifica
tion it would have been error, as it would, in effect, have 
told the jury that they should determine what contract 
existed between the insured and the insurer by consider
ing only the policy and the written application, whereas 
one of the issues in the case was whether the application 
signed by the insured was the one he made; whether the 
representations in that application were the representa
tions lie made.  

6. Another argument is that the court erred in instruct
ing the jury as follows: "To constitute fraud a knowledge 
of the misrepresentations must rest with the party mak
ing it, and the representations must be made with the 
intention that the other party shall act upon it, and it
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must also appear that the other party did act upon it to 
his injury." The criticism upon this instruction is di
rected to the last three words in it, to-wit, "to his injury." 
We think the criticism without merit. In order for the 
representation to be actionable, it must have been made 
with reference to an existing fact; it must have been 
false; the party must have relied and acted upon it. The 
words "to his injury" add nothing to the instruction as 
applied to the facts in this case. If the representations 
made by the insured in this case were false, if they were 
relied and acted upon by the insurance company, they 
were acted upon to its injury, because by acting upon 
them it issued the policy, which it would not have issued 
had it been aware of the falsity of the representations.  

7. Finally, it is insisted that the verdict is not sup
ported by sufficient evidence. We think it is, and we fur
ther think that the entire defense to this action is tech
nical in the highest degree. The whole defense is predi
cated upon the fact that at the time the policy was issued 
the household goods insured were not at that moment or 
that day in the dwelling mentioned in the application.  
The evidence shows that these household goods, were not 
destroyed by fire. They are not the subject-matter of this 
action, and long before the fire occurred the household 
goods insured were placed in the house mentioned in the 
application, and the literal interpretation of the applica
tion and the policy is that the insurance company insured 
these household goods only while in the building. The 
judgment of the district court is right and is

AFFIRMED.
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MARYOTT & MCHURRON v. LEVI F. GARDNER.  

FILED JANUARY 8, 1897. No. 6969.  

1. Judgment Without Finding. A judgment that is not based on a 
finding, either general or special, is erroneous, though not for that 
reason void.  

2. Review: RETAINING CASE FOR TRIAL. Where a judgment of a 
county court is reversed by a district court in a proceeding in 
error, the district court may retain such cause for trial.  

ERROR from the district court of Thurston county.  
Tried below before NORRIS, J. Affirmed.  

hty T. Graves and Jay & Beck, for plaintiffs in error.  

John T. Cathers and J. M. Curry, contra.  

RAGAN, C.  

Maryott & McHurron recovered judgment in the county 
court of Thurston county against Levi F. Gardner. From 
this judgment Gardner prosecuted an error proceeding 
to the district court, where the judgment of the county 
court was reversed. To reverse the judgment of the dis
trict court Maryott & McHurron prosecute a petition in 
error here.  

1. Gardner, in his petition in error filed in the district 
court, alleged that the judgment of the county court was 
erroneous for several reasons,-among others, that no 
finding of fact was made by the county court or a jury 
on which the judgment of said court was based. We 
shall assume that the district court -reversed the judg
ment of the county court on this ground and proceed to 
the consideration of the question whether it erred in so 
doing. The transcript of the proceedings had in the 
county court, certified to the district court, contained the 
following: "1 o'clock P. M. Case called. Plaintiff ap
peared and waived a jury. Defendant refuses to appear 
further. Said case was submitted to the court. H. L.
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Marrott was sworn in behalf of the plaintiff and testified 

that there is due the plaintiff, and wholly unpaid, the 
smn of $790.47. It is therefore considered by me that 

the plaintiff have and recover of the defendant the sum 

of $790.47, with interest from July 1, 1893, and costs of 

suit, taxed at $13.40." Section 297 of the Code of Civil 

Procedure provides: "Upon the trial of questions of fact 

by the court, it shall not be necessary for the court to 
state its finding except generally for the plaintiff or de
fendant," etc. It will be seen that the county court made 
no finding in favor of the plaintiffs in whose favor it 
awarded a judgment; and a judgment that is not based 
on a finding, either general or special, is erroneous.  
(Sprick v. lt'ashington Cotunty, 3 Neb., 253.) In Rausdell v.  
Putnam, 15 Neb., 642, it was held: "When an action at 
law is tried to a court without a jury, the finding of fact 
by such court is a substitute for, and stands in lieu of, 
a verdict of a jury, and need be no more specific than the 
verdict of a jury upon the same pleadings and evidence." 
In Foster v. De'cinney, 28 Neb., 416, it was held that a 
finding of the facts put in issue must be made .by the 
trier thereof in order to sustain a judgment rendered in 
favor of one of the parties. To the same effect see 
Rhodes v. Rhodes, 31 Neb., 848.  

Counsel for plaintiff in error insist that notwithstand
ing the failure of the county court to make either a 
general or special -finding, its judgment was not void.  
We entirely agree with that contention. (IfMcNamara v.  
Cabon, 21 Neb., 589; Black v. Cabon, 24 Neb., 248; Coad 
v. Read, 48 Neb., 40.) The judgment of the county court 
under consideration is not void, but it is erroneous, and 
therefore voidable in this, a direct proceeding to set it 
aside. We must not be understood as holding that a 

judgment that is not based on a finding is void and 
would not be given full effect in a collateral proceeding.  
It must also be remembered that we are not reviewing 
the judgment of the county court, but the judgment of 
the district court reversing the judgment of the county 
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court because not based upon a finding, and we simply 
hold that in so doing the district court was right.  

2. The judgment of the district court was as follows: 
"It is therefore considered by the court that said judg
ment be, and the same is hereby, reversed at the costs to 
the present time of defendants in error, and it is ordered 
that said cause he retained for trial and judgment; plead
ings to be filed as in case of appeal." It is now argued 
that this judgment of the district court is erroneous, as 
it is insisted that the jurisdiction of the district court 
went no further than to reverse the judgment of. the 
county court and remand the cause to that court for 
further proceedings. Section 601 of the Code of Civil 
Procedure is as follows: "When the proceedings of a 
justice of. the peace are taken on error to the district 
court, * * * and the judgment of such justice shall 
be reversed or set aside, the court shall render judgnti 
of reversal, and for the costs that have accrued up to 
that time, in favor of the plaintiff in error, and award 
execution therefor; and the cause shall be retained by 
the court for trial and final judgment as in cases of ap
peal." The statute does not expressly provide that in 
case an error proceeding is prosecuted to a district court 
from a county court and the judgment of the latter re
versed, the district court may retain the case for trial; 
nor is there any provision of the statute requiring such 
case to be remanded; but section 26, chapter 20, Com
piled Statutes, provides: "In civil actions brought under 
the provisions of this chapter [probate courts]. either 
party may appeal from the judgment of the probate court 
or prosecute a petition in error, in the same manner as 
provided by law in cases tried and determined by jus
tices of the peace." Construing these two statutes to
gether, we think that where a judgment of a county 
court is reversed by a district court in a proceeding in 
error the district court may retain such cause for trial.  
There is no error in the record and the judgment of the 
district court is

322
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Closson v. Rohman.  

GARDNER W. CLOSSON V. CHARLES J. ROHMAN.  

FILED JANUARY 8, 1897. No. 8047.  

Review: AGREED ABSTRACT. In a case submitted under rule 2, on an 
agreed printed abstract, the court will not look beyond the ab
stract; and, in order to a reversal of the judgment below, error 
must affirmatively appear from the abstract itself.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.  

William B. Price, for plaintiff in error.  

A. G. (reenlee, contra.  

IRVINE, C.  

This case was submitted under that portion of rule 2, 
which provides that a cause may be submitted at any 
time upon a written stipulation of the parties on printed 
briefs accompanied by, or containing, an agreed printed 
abstract of the record and evidence upon which the case 
is to be determined. On examination it is found that the 
parties have complied with the rule only by printing in 
one of the briefs the agreed statement of facts upon 
which the case was determined in the district court.  
This statement refers to a chattel mortgage in contro
versy, which was evidently before the district court as 
part of the evidence, but this mortgage is not preserved 
in the abstract. The correctness of the judgment may,.  
and probably does, depend upon the terms of this mort
gage, and as we cannot, in a case submitted under this 
rule, look beyond the printed abstract, we must presume 
the missing evidence was such as to justify the judgment..

AFFIRMED.
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Nebraska Loan & Trust Co. v. Barnes.  

NEBRASKA LOAN & TRUST COMPANY, APPELLEE, V.  
GEORGE H. BARNES ET AL., APPELLANTS.  

FILED JANUARY 8, 1897. No. 6975.  

Confirmation of a foreclosure sale was resisted on the ground that a 
copy of the appraisement had not been filed before the sale was 
advertised. The date of the appraisement and of the copy, the 
clerk's filing mark, and the return of the sheriff showed that the 
appraisement was made and filed before the advertisement. Held, 
That the fact that the certificates of incumbrances bore a later 
date was not alone sufficient to establish falsity of the record in 
other respects.  

APPEAL from the district court of Phelps county.  
Heard below before BEALL, J. Affiramed.  

F. G. Huamer, for appellants.  

John. .. Casto and J. 1. Cessna, contra.  

IRVINE, C.  

This is an appeal from an order confirming a sale pur
suant to a decree foreelosing a mortgage. The only 
reason urged in the brief* of the appellants against the 
confirmation of the sale is that a copy of the appraisement 
was not filed until after the sale was advertised. The 
only evidence in support of this contention is that the 
certificates of incumbrances in the record are dated sub
sequent to the advertisement. As against this evidence 
we have the appraisement itself dated prior to the ad
vertisentent, and the copy of the appraisement dated 
prior thereto, and bearing a filing mark by the clerk show
ing that it was filed on the day of its date. There is also 
'the return of the sheriff to the order of sale wherein he 
*tates that on the 31st day of August, 1893 (which was 
prior to the advertisement), the appraisement was made 
and that he forthwith deposited a copy thereof with the 
<elerk of the district court, and. thereupon advertised the
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sale. The order of the court confirming the sale must be 
taken as a finding in favor of the appellee. The only 
evidence being the dates on the papers, we cannot say 

that the dates appearing in the certificates of incuni
brances are correct and that those appearing on the ap

praisement itself, the sheriff's return, and the clerk's 
filing mark, are wrong.  

AFFvIRMED 

JOSEPH H. NASH v. JAMWES A. COSTELLO.  

FILED JANUARY 19, 1897. No. 7784.  

1. Bill of Exceptions: MOTION TO QUASH: LACIES. A motion to quash 
a bill of exceptions on the ground that it was not presented to the 
adverse party or his attorney for examination and amendment 
within the statutory period should be made within a reasonable 
time after the bill is filed in the appellate court, and where not 
made for nearly eighteen months after the filing of the transcript, 
and after briefs upon the merits have been printed and served by 
the respective parties, such objection will be considered waived.  

2. -. Horbach v. City of Omaha, 49 Neb., 851, distinguished.  

MOTION by defendant to quash bill of exceptions. Alo

tion overruled.  

W. A. Prince, for the motion.  

Abbott & Caldwell and W. T. Thompson, contra.  

PER CURIAM.  

This cause is submitted to the court on a motion of de
fendant to quash the bill of exceptions, because not pre
sented to him either within the time fixed by law or the 
order of the court. A trial in this case was had at the 
May term, 1894, of the district court of Hall county, and 
judgment rendered in favor of the defendant. On the 5th 
day of August, 1894, the court adjourned shie (lie, and
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eighty days in all were given to reduce the exceptions to 
writing. The draft of the proposed bill of exceptions 
was submitted to the defendant's attorney for correction 
on January 22, 1895, who made thereon the indorsement, 
"Atty's for defendant refuse to consider same, because 
not presented and submitted within statutory time," and 
signed the same and returned the proposed bill to plaint
iff's attorneys. This objection was overruled by the trial 
judge, and the bill was allowed on a showing that the de
lay in presenting the bill to defendant resulted solely 
from the failure of the official court reporter to make a 
transcript of the evidence until said date.  

The contention of counsel for defendant is that the de
cision on the motion is controlled by Horbach v. City of 
Omaha, 49 Neb., 851. In that case it was ruled that the 
delay in presenting a bill of exceptions to the adverse 
party, caused solely by the fault of the official steno
graphic reporter in preparing the transcript of the evi
dence, will not authorize the submission of the bill after 
the expiration of the time limited by the statute or fixed 
by the order of the trial judge. The doctrine is sound 
and has been followed in Trumble v. Trumble, 50 Neb., 
332. It does not follow that the motion to quash the bill 
in this case should be sustained, or that Horbach v. City of 
Omaha controls the decision herein. In that case the mo
tion to quash was made in this court within a few days 
after the appeal was docketed, and before either party 
had filed briefs upon the merits of the controversy. Not 
so in the case before us. The transcript and petition in 
error were filed with the clerk of this court June 3, 1895.  
Two days later the brief of plaintiff was filed. On Sep
tember 11, 1895,. defendant's brief on the merits was 
served upon adverse counsel, and the first objection made 
to the bill of exceptions in this court was by the motion 
to quash, which was filed December 31, 1896, or nearly 
a year and a half after the proceedings in error were com
menced and the briefs of the respective parties upon the 
issues presented by the petition in error were printed and
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filed. These facts constitute a waiver of the objection 

that the bill of exceptions was not submitted to the de

fendant for examination and amendment within the time 

fixed by law, if such objection can be waived, and we 

entertain no doubt of it. This court has repeatedly so 
held. (Onaha d N. N. R. Co. v. Redick, 14 Neb., 55; Cattle 

v. Haddov, 14 Neb., 59, 527; Cheney v. Cooper, 14 Neb., 413; 
Smith v. Kaiser, 17 Neb., 184; Yates v. Kinney, 23 Neb., 648; 

Warren v. Brown, 31 Neb., 10; Crane Bros. Mfg. Co. v. Keck, 
15 Neb., 683.) In Yates v. Kinney, supra, there was a mo

tion to quash the bill of exceptions on the ground, among 

others, that it was not presented to the judge within the 
time required by law, which motion was filed more than 

a year after the docketing of the cause in this court, and 
after the plaintiff in error had prepared and presented 
his briefs on the main issues. The court held said objec

tion was thereby waived, and in doing so used this lan
guage: "In a number of cases decided liy this court it has 

been held that objections to a bill of exceptions must be 
made at the earliest opportunity, otherwise they will be 

waived. * * Where, however, a party intends to 
raise objections to s6me matter of form connected with 
the preparation of a bill, he should file his objection 
within a reasonable time, and before the adverse party 

has been permitted to incur the expense of preparing and 

printing a brief relating to the merits of the controversy.  
Good faith requires this, and that objections to the form 

of the bill not thus raised shall be considered as waived.  
The objections to the preparations and signing of the bill, 
not having been made until more than a year from the 

date of filing the transcript in this court, and after the 

case was set down for hearing and the plaintiff in error 

had prepared and printed his briefs, come too late and 

are, therefore, waived." To this same effect is the de

cision in Grane Bros. Mfg. Co. v. Keck, supra.  
It is true, as already suggested, the objection that the 

proposed bill was not presented for examination in time 

was made before the same was signed by the judge. This
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step was indispensable to save the objection for the con
sideration of this court, in case it was afterwards insisted 
upon. The objection not having been seasonably renewed 
in this court, it must be treated as waived. This holding 
does not in the least conflict with the cases in which this 
court, of its own accord, has refused to consider bills of 
exceptions allowed by the clerk of the district court with
out a. proper stipulation, signed by the parties, authoriz
ing him to do so, or bills which have not been authenti
cated by the clerk of the trial court, notwithstanding no 
objection to the same was raised by either party. The 
failure to submit the bill of exceptions for examination
in time is not a jurisdictional defect; hence, it may be 
waived, while if a proposed bill is signed and allowed 
by the clerk in a case where the statute does not authorize 
him to do so, his act of signing and settling is a nullity 
and the bill does not become a part of the record, even 
though the parties make no objection to it on that ground.  
So, too, the omission of the clerk's certificate autlienticat
ing a bill of exceptions cannot be waived by the parties, 
because the statute requires it to be thus authenticated; 
and to the transcript of the record of the trial court, duly 
certified, alone we must look for the purpose of ascertain
ing the proceedings had and taken in such court. (Union 
P. R. Co. r. Kinney, 47 Neb., 393, and cases there cited.) 
The motion to quash must be overruled.

MOTION OVERRULED.
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Thompson v. Missouri P. R. Co.  

EFFIE E. THoMPsoN, ADMINISTRATRIX, V. MISSOURI PA

CIFIC RAILWAY CO-MPANY.* 

ART ELIZA ALEXANDER V. JOHN OVERTON ET AL.  

JAMES A. HAKE ET AL. V. SAMUEL WVOOLNER.  

JESSE S. MAPES ET AL. V. VILLA.GoE OF SYRACUSE.  

IIATrIE W. Buowx v. EPHR1AIM P. HARTMAN.  

FILED JANUARY 19, 1897. Nos. 7256, 8125, 8163, 8286, 8581.  

1. Bill of Exceptions: OBJECTIONS To ALLOWANCE: REVIEW. Objec
tion to a bill of exceptions that it was not presented for examina
tion and amendment within the statutory period, not made before 
the bill was signed and allowed by the trial judge, but raised for 
the first time in the supreme court, will not be considered.  

2. - : WAIVER OF OBJECTIONS: REVIEW. Where a bill is served 

upon the adverse party after the time therefor had expired, and 
the parties stipulated in writing that the trial judge should sign 
and allow the bill, it is a waiver of the objection that the bill was 
not presented within the time fixed by law or the order of the
court.  

MOTIONs by defendants to quash the bills of exceptions.  
Motions overruled.  

B. P. Waggener, James W. Orr, John C. Watson, John W_ 
Dixon, and A. N. Sullivan, for the motions.  

Matthew Gering, C. W. Seymour, Hall, MoCulloch & Clark

son, E. F. Warren, M. L. Hayward, F. E. Brown, and Paul 

Jessen, contra.  

PER CURIAM.  

Each of these causes was submitted upon a motion to.  

quash the bill of exceptions. The grounds therefor, and.  
the facts connected therewith, are similar to those stated 

in Nash v. Costello, 50 Neb., 325, the only difference in 

the facts being that in none of the cases was any objection 

to the proposed bill made before the same was signed and 

*Motion for rehearing overruled. See post, p. 330,
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allowed by the trial judge, while in the case of Hake v.  
Woolner, after the statutory period for serving the bill 
had elapsed, the attorneys for the respective parties stipu
lated, in writing indorsed thereon, that the bill of excep
tions should be allowed and signed by the judge. In each 
,ase the draft of the proposed bill was served upon oppos
ing counsel out of time, and the motion to quash was 
not filed until months after the cause had been dock
eted in this court, and the briefs of plaintiff in error 
on the merits had been printed, served, and filed. In 
all the cases but two, the defendants' counsel had filed 
their briefs before any objection to the bill of exceptions 
was raised in this court. The determination of the sev
eral motions is controlled by the decision in Nash v. Cos
tello, supra, and cases there cited. The objection now 
urged against the bill of exceptions has been waived, and 
the motions to quash are denied.  

MOTIONS OVERRULED.  

EFIE E. THOMPSON, ADMINISTRATRIX, V. MISSOURI PA

CIFIC RAILWAY COMPANY.  

FILED MARCH 3, 1897. No. 7256.  

3ill of Exceptions: MoTIoN TO QUASH: LACHES. A motion to quash a 
bill of exceptions, which has been duly allowed by the trial judge 
and p'roperly authenticated, made more than a year after the filing 
of the same and the transcript in this court, and after the service 
of briefs on the merits, comes too late.  

MOTION by Missouri Pacific Railway Company for re

hearing of preceding case, 50 Neb., 329. Rehearing de
nied.  

B. P. Waggener, James W. Orr, and A. N. Sullivan, for 
the motion.
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NORVAL, J.  

Defendant asks for a rehearing of its motion to quash 
the bill of exceptions herein, which motion was based 
upon two grounds, not considered in the former opinion: 
(1) That no notice of the settlement of the bill of excep
tions was served upon the defendant; (2) that the pro
posed bill was not presented to the trial judge within 
the time required by law. The term of court at which 
the judgment Was rendered adjourned sine die on May 
1, 1894, and forty days from the rising of the court was 
given to reduce the exceptions to writing. Subsequently 
the time was extended for an additional forty days. On 
July 17, 1894, the draft of the proposed bill of exceptions 
was served upon counsel for defendant, which was re
turned to plaintiff, with certain proposed amendments, 
eleven days thereafter. The bill and the amendments 
suggested were submitted to the trial judge for allowance 
without notice to the defendant. Judge Chapman makes 
affidavit that it was not presented to him for allowance 
until September 6, while Mr. Gering, in his affidavit, ex
plicitly states that the bill and proposed amendments 
were delivered to the trial judge for settlement and al
lowance prior to August 1, 1894. The transcript and 
bill were filed in this court on the 20th day of October, 
1894. The briefs upon the merits were filed August 15, 
1895, by both parties, and the motion to quash was not 
filed until nearly a year and a half thereafter.  

The question of veracity between Judge Chapman and 
Mr. Gering we shall not attempt to decide, but shall as
sume that the bill was presented for allowance as re
quired by law, since the judge signed the bill without 
raising any objection as to time, and the defendant re
tained the proposed bill more than ten days after service 
upon it. Moreover, this objection to the bill was waived 
by the filing of briefs on the merits and the inexcusable 
delay in raising it in this court. (Yates v. Kinney, 23 Neb., 
648.)
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The other ground of the motion to quash would have 
been available had it been timely presented, since it was 
the duty of the plaintiff to have given notice to the ad
verse party of the time of the presentation of tlfe bill for 
settlement, as amendments to the bill were suggested.  
It is too late now to insist upon the lack of notice. (Nash 
v Costello, 50 Neb., 325, and cases there cited.  

MOTION OVERRULED.  

HENRY E. TRUMBLE ET AL. V. WALTER TRUMBLE ET AL.  

FILED JANUARY 19, 1897. No. 8943.  

Bill of Exceptions: LACHES. A party seeking a bill of exceptions pre
sented his proposed bill to the adverse party or his attorney for 
amendment subsequent to the expiration of the time fixed by law 
and the order of the trial judge, and objection to the allowance of 
the bill, on that ground, was distinctly made to the trial judge be
fore the same was settled and allowed, which objection was re
newed at the earliest opportunity in the appellate court, and prior 
to the briefing of the cause on the merits. Held, That the bill 
should be quashed. Horbach, v. City of Omaha, 49 Neb., 851, fol
lowed.  

MOTION by defendants in error to quash the bill of ex
ceptions. Motion sustained.  

Halleck F. Rose, for the motion.  

Gilkeson, Coistock & Reesc, contra.  

PER CURIAMH.  

This cause was tried and determined in the district 
court of Lancaster county at the September, 1895, term 
thereof, and forty days from the rising of the court was 
granted plaintiffs in error to present the bill of exceptions 
to the adverse party. Subsequently the trial judge al
lowed forty days additional time for that purpose, but 
the proposed bill of exceptions was not submitted to the
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defendants in error until April 20, 1896, which was imoie 
than eight days after the adjournment of the term at 
which the decree in question was entered. The next day 
the draft of the bill of exceptions was returned to plaint
iffs in error, with the following indorsement thereon: 

"MARTHA TRUMBLE 
V. April 21, 1896.  

WATJER X. TRUMBLE ET AL.J 

"To Iearietta -1. Goodel and Henry E. Trinble, Mess.  
(ilkeson, Comstock & Reese, Their Attorneys: We return the 
within draft of proposed bill of exceptions in the above 
entitled case, and object to its consideration or allowance 
as a bill by the judge who heard the case for the reason 
that the same was not prepared nor served upon us within 
the time limited by law, nor till long after the limitation 
provided by law for preparation and service thereof had 
expired, and the court and judge who heard the cause is 
without jurisdiction to consider, allow, and settle a bill of 
exceptions in said cause.  

"WEBSTER, ROSE & FISHERDICK, 
"Atty's for Plaintiff, and for Defendants W'I'alter Trumble and 

Charles Trumble." 

Notwithstanding said objection, the trial judge allowed 
the bill, without notice, and counsel for defendants in 
error moved, within twelve days after the docketing of the 
cause in this court, to quash the bill of exceptions, upon 
the ground, among others, that the same was not pre
sented to them or their clients for examination and 
amendment within the time limited by the statute. The 
question of practice presented by said motion was con
sidered and determined in Horbach v. City of Omaha, 49 
Neb., 851. Objection to the proposed bill on the ground 
that it was served out of time was made before the settle
ment of the bill, and it was renewed in this court at the 
earliest opportunity, before briefs bad been prepared and 
served by either party on the merits, and, under the pre
cedent above mentioned, the motion to quash the bill is 
sustained.  

MOTION SUSTAINED.
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FRANK B. GRIFFING v. SAMUEL S. CURTIS ET AL.  

FILED JANUARY 19, 1897. No. 6960.  

Replevin: PLEADING: SPECIAL OWNERSHIP. In replevin, where plaintiff 
bases his right to the possession of the property upon a special 
ownership therein, he must in his petition plead the facts which 
create such special ownership, else the pleading will be fatally 
defective.  

ERROR from the district court of Douglas county.  
Tried below before DAVIS, J. Reversed.  

Smith & Sheean, for plaintiff in error.  

Saunders & Macfarland, contra.  

POST, C. J.  

Samuel S. Curtis and Fred Sackett brought replevin 
in the court below against Frank B. Griffing, to recover 
possession of a horse, carriage, buggy, and set of harness.  
The trial resulted in a verdict and judgment for the 
plaintiffs below for the horse, and the. remainder of the 
property was awarded the defendant, who prosecutes 
error to this court.  

The petition in error contains seven assignments, the 
first of which is that the petition does not state sufficient 
facts to constitute a cause of action. -The petition, omit-.  
ting the caption, prayer, and verification, is in the follow
ing language: 

"1. The plaintiffs complain of the defendant for that, 
the plaintiffs have a special ownership in and are entitled 
to the immediate possession of the following described 
goods and chattels, viz: One bay horse, eight years old, 
weighing 1,000 pounds; a certain end-spring, canopy-top, 
two-seated carriage; a certain end-spring open buggy, 
painted red, and one set of single harness, and the value 
of said ownership is .$106.90.
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"2. The defendant wrongfully detains said goods from 
the possession of the plaintiffs, and has wrongfully de
tained the same for one day, to plaintiffs' damage in the 

sum of $5." 
The plaintiffs base their right to possession alone upon 

a special ownership in the property, and the facts in re

lation thereto are not set out in the petition. The aver

ment in the pleading of special ownership is a mere con

clusion of law from particular facts which are not alleged.  
To constitute a good petition it should have set out the 

facts constituting plaintiffs' special ownership or interest 

in the property replevied. (Curtis v. Cutler, 7 Neb., 315; 
Musser v. King, 40 Neb., 892; Randall v. Persons, 42 Neb., 

607; Sharp v. Johnson, 44 Neb., 165; Camp v. Pollock, 45 

Neb., 771; Strahle v. First Nat. Bank of Stanton, 47 Neb., 

319; Garber v. Palmer, 47 Neb., 704.) 

Having reached the conclusion that the petition does 

not state a cause of action, it is not necessary to notice 

the other assignments of error.  

REVERSED AND REMANDED.  

* 

CITY OF OD v. ANN E. NASH.  

FILED JANUARY 19, 1897. No. 6992.  

1. Municipal Corporations: SIDEWALKS. The term "sidewalk" Is a 

comprehensive one, and in its broadest sense denotes that portion 

of the public highway set apart, by dedication, ordinance, or oth

erwise, for the use of persons traveling on foot.  

2. - : LTABILITY FOR FAILURE TO REPAIR STREET. Where a city or 

other municipality grades or otherwise improves any portion of a 

street for the purpose, and with the result, of inducing public 

travel thereon, there is a resulting duty to keep such portion of 

the street in repair and a consequent liability for the failure to 

do so.  

3. - : DUTY To REPAIR STREETS: INSTRUCTIONS. It Is not error to 

charge that a city is required to keep its streets and sidewalks in 

a reasonably safe condition for travel by night as well as by day.  

4. - : -- : - : CONTRIBUTORY NEGLIGENCE. An instruction
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that it is the duty of a city to keep its streets in a reasonably safe 
condition for travel by all persons is not objectionable on the 
ground that it excludes from the jury the question of alleged con
tributory negligence by the plaintiff.  

Z. Evidence: WITNESSES: TiE'iIlMoNY AT FORMER TRIAL. Where a wit
ness is shown to be absent from the state, his testimony given at 
a former trial of the same cause is admissible if otherwise unob
jectionable.  

C. - : -Nor, in the absence of a showing upon the 
subject, is the fact that such witness has also testified at a second 
trial of the cause, which has intervened between the taking of 
such testimony and the one at which it is offered, a sufficient ob
jection to its introduction in evidence.  

I. -: EXPERIMENTS. Some discretion is conferred upon the trial 
court in receiving evidence of experiments for the purpose of con
tradicting or corroborating other witnesses, and in order to au
thorize the reversal of a judgment on account of the admission or 
rejection of such evidence there must have been a clear abuse of 
discretion.  

Eunon from the district court of Valley county. Tried 
below before HARRISON, J. Affirmed.  

A. Nrorman, A. M. Robbins, and Coffin & Stone, for plaint
iff in error.  

Munn & Staple and Clements Bros., contra.  

PosT, C. J.  

This was a suit by the defendant in error, Ann E. Nash, 
in the district court for Valley counity, against the plaint
iff in error, the city of Ord, the cause of action alleged 
being the negligence of the defendant city in causing and 
continuing a deep and dangerous excavation or trench 
at the intersection of two streets within said city, and 
within a few inches of the path or footway in common 
use by the public in passing along said streets. There 
was a trial below, resulting in a verdict and judgment in 
favor of the plaintiff therein, and which it is sought to 
reverse by means of this proceeding.  

It is alleged in the petition below that the plaintiff 
twerein, after dark, on the 7th day of November, 1890,
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while passing along said streets, and without fault or 

negligence on her part, fell into the aforesaid excavation 

or trench, thereby receiving serious and permanent in

juries, to her damage, etc., and which allegations are put 

in iwsue by the answer of the defendant city.  

It is contended, first, that the trial court erred in giving 

instructions Nos. 2, 4, 8, and 9 on its own motion. It is 

not deemed necessary to set out at length the paragraphs 

assailed, since the particular objection now urged is that 

the jury were warranted in inferring therefrom that it 

was the duty of the city to construct and maintain a side

walk at the place where the injury was received, and that 

its failure in that regard constituted actionable negli

gence. The instructions, it is true, state the general 

proposition, that a city is bound to keep its streets and 

sidewalks in reasonably good repair for the safe and 

convenient use of the traveling public, and close with the 

following cautionary statement: "The city of Ord is not 

an insurer of the condition of its streets and sidewalks; 

nor is every defect therein, though it may cause the in

jury sued for, actionable. It is sufficient to relieve it 

from liability if the streets and sidewalks were in a rea

sonably safe condition for foot travel by night. If in 

this case it is shown by the evidence that at the place 

where the plaintiff claims she met with her injury the 

street or sidewalk was in a reasonably safe condition for 

foot travelers, your verdict should be for the defendant." 

The term "sidewalks," although, perhaps, not the most 

precise or accurate which, under the circumstances of the 

case, might have been employed, could not, we think, 

have misled the jury or diverted their minds from the 

real issue presented by the pleadings and proofs. The 

alleged negligence, as we have seen, was the causing and 

continuing of a dangerous trench in the public street 

within a few inches of the path or footway in common 

use by the public. We are aware of no rule requiring 

the construction of artificial sidewalks as a condition pre

cedent to the right of foot passengers to the safe and 

26
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convenient use of streets actually opened and dedicated 
to public uses. The term "sidewalk" is a comprehensive 
one, and in its broadest sense denotes that portion of the 
public highway which is set apart by dedication, ordi
nance, or otherwise for the use of pedestrians. (See El
liott, Streets & Roads, p. 17.) In James v. City of Portage, 
48 Wis., 677, a case strongly in point, it is said: "If a 
street in a city is adopted or laid out and opened as a 
highway for all kinds of travel thereon, and, without any 
direction pr interference of the city or its authorities, a 
portion thereof alongside of the part used for teams and 
carriages is used by the people who travel on foot as a 
footway or sidewalk, that part so used becomes as much 

a part of such street as that used for the passage of teams 
and carriages." And, in general, Where a city or other 

municipality grades or improves any portion of a street 

for the purpose, and with the result of inducing public 

travel thereon, there is a resulting duty to keep such por

tion in repair and the consequent liability for a failure to 

do so. (Lindholm v. City of St. Paul, 19 Minn., 245; Triese 

v. City of St. Paul, 36 Minn., 526; City of Lincoln v. Gillilan, 
18 Neb., 114; City of South Onaha v. Cunningham, 31 Neb., 
316.) The streets in question had been graded and im

proved by authority of the city, and the trench described 

in the petition was made some time previous to the acci

dent, in order to facilitate the repairing of water mains 
laid the year previous. The plaintiff below was, at the 

time of the accident, returning to her home from the 

house of a neighbor along a path extending east and 

west, commonly used by pedestrians, and which, at the 

intersection of said streets, was within a few inches of 

the trench above described. The instructions complained 

of could not, therefore, have misled the jury to the preju

(lice of the defendant city, which had, by inducing pub

lic travel at the point in question, assumed the burden of 
keeping the streets in repair.  

An additional objection to instruction No. 4 is on ac

count of the statement therein that a city is required to
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keep its streets and sidewalks in a reasonably safe condi
tion for travel "by night as well as by day." It is argued 
that the duty thus imposed would require the lighting by 
the city of all streets within its limits. But the objection 
is, we think, without force. The rule stated is elemen
tary and has been recognized as sound by all writers who 
have had occasion to comment upon the subject. (See 
Dillon, Municipal Corporations, sec. 1019; Elliott, Roads 
& Streets, p. 448; Tritz v. City of Kansas City, 84 Mo., 632.) 

Exception is taken to insti-uction No. 8 given at the 
request of the plaintiff below, to the effect that it is the 
duty of a city to keep its streets in a reasonably safe con
dition for travel by all persons. The particular criti
cism of this instruction is directed to the word "all," 
which, it is contended, excludes from the jury the ques
tion of contributory negligence; but in the same $en
tence it is expressly stated that the plaintiff, in order to 
recover, must prove that the injury complained of was 
received without fault on her part, and in other para
graphs the law of contributory negligence is correctly 
stated and applied. The use of the word "all," if errone
ous, is accordingly error without prejudice.  

Another assignment is the admission in evidence, over 
the objection of the defendant city, of the testimony of 
Mrs. Way given on a former trial. It appears from the 
admissions of counsel that there were two trials of the 
cause previous to that resulting in the judgment now be
fore us for review, at each of which Mrs. Way testified 
in behalf of the plaintiff therein. It is also shown and 
not disputed, that the witness named is now a resident of 
the state of California and was not within the jurisdiction 
of the district court at the date of the third trial. From 
the testimony of Mr. Henderson, the stenographer who 
reported the proceedings of the second trial, it appears 
that the notes taken by him have been destroyed and the 
testimony then given cannot be reproduced. Upon that 
showing the plaintiff was permitted to read in evidence 
the testimony of said witness on the first trial. It has
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been held in this state that where a witness is shown to 
be absent from the state, his testimony given at a former 
trial of the same cause is admissible in evidence if other
wise unobjectionable. (City of Omaha v. Jausca, 35 Neb., 
68; Omaha StrcetR. Co. v. Elkins, 39 Neb., 480.) It is con
tended that the rule there recognized is not applicable 
to the facts of this case, since it would, in the language of 
counsel, "be manifestly unfair to allow the plaintiff to 
select the testimony first given by the witness for the 
reason that the same was more favorable to her side of 
the case." There is, however, no ground for that conten
tion. In the first place, it cannot be inferred that the 
testimony of the witness at the first trial was more fa
vorable to the plaintiff below than that subsequently 
given by her; and., secondly, the reason for the admission 
of such evidence is applicable to each of several trials at 
which testimony was given by the witness touching the 
issue involved. (1 Greenleaf, Evidence, sec. 163.) It is 
unnecessary to examine the cases cited by the city. It 
is sufficient that they in nowise conflict with the views 
here expressed.  

Finally, it is argued that the trial court erred in re
jecting as evidence the result of certain experiments 
made a year or more subsequent to the accident. The 
witnesses named were, according to the offer in the rec
ord, on a cloudy night, with the assistance of a light in 
-ti adjoining house, similu-lv situated to one burning 
at the time of the accident, able to plainly see the foot
path and also the surface of the ground, for a radius of 
several feet from the point where the injury was received.  
There is, as all agree, some room for the exercise of dis
cretion by the trial court in the receiving and rejecting 
of evidence of this character, and we are unable to say 
that there has, in this instance, been an abuse of such dis
cretion. We must not be understood as intimating that 
it would have been reversible error to receive the evi
dence offered; but the rejecting of evidence tending to 
prove that the condition of the premises was, at a sub-
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sequent time, discernible by witnesses whose attention 
was specially directed to the subject, and under circum

stances in some respect at least materially different from 

those surrounding the plaintiff below at the time of the 

accident, affords no ground of complaint by the city.  

There is no prejudicial error disclosed by the record, 
and the judgment is 

AFFIRMED.  

HARRiSON, J., not sitting.  

OREIGHTON UNIVERSITY, APPELLEE, V. JAMES E. RILEY 
ET AL., APPELLANTS.  

FILED JANUARY 19, 1897. No. 6950.  

1. Review: JUDICIAL SALES: OBJECTIONS. Grounds for setting aside a 

judicial sale are unavailing on review unless they were presented 

in the court below.  

2. - : - : CONLICTING EVIDENCE. The rule that this court 

will not disturb the finding of a trial court made upon conflicting 

testimony applies to orders confirming judicial sales.  

APPEAL from the district court of Douglas county.  

Heard below before WALTON, J. Affirmed.  

E. C. Page, for appellants.  

Frank T. Ransom, contra.  

POST, C. J.  

This is an appeal from an order confirming a sale of 

real estate. The grounds relied upon for a reversal are: 

(1.) The officer conducting the sale made no announcement 

of the property about to be sold. (2.) The sale was not 

opened at the advertised time.  

The first objection not having been raised in the court 

below in the motion to set aside the sale, is not available
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on review in this court. (Ecklund v. Willis, 44 Neb., 129; 
Hooper v. Castetter, 45 Neb., 67.) Moreover, there is am
ple testimony in the record tending to prove that the 
officer did announce the property to be sold prior to the 
sale. The sale was advertised to take place on October 
31, 1893, at 10 o'clock A. M. Whether the sale was actu
ally opened at the precise hour named, the testimony is 
conflicting. The sheriff's return to the order of sale dis
closes that the property was offered at the time stated, 
and the testimony in support of the return is sufficient 
to show that the sale was opened at 10 o'clock in the 
morning of said day, and remained open for one hour 
thereafter. The testimony adduced by the defendant is 
to the effect that the property was not offered for sale 
before 11:10 A. M. Even if this were true it was not 
shown that there was any person present at the place of 
sale between 10 o'clock and that hour who desired to 
make a bid upon the property, or that the defendants 
were in any manner prejudiced by the omission of the 
officer to proceed with the sale at the appointed hour, if 
he did so fail. There is sufficient evidence in the record 
to sustain the finding of the court below that the sale 
was held at the appointed time, and the order of confirma
tion is accordingly 

AFFIRMED.  

OMAHA LOAN & TRUST COMPANY SAVINGS BANK, APPEL

LEE, V. BENJAMIN P. KNIGHT ET AL., APPELLANTS.  

FIrLED JANUARY 19, 1897. No. 7001.  

1. Review: LACHEs. A judgment or decree from which no appeal has 
been taken within the statutory time will not be reviewed by the 
appellate court.  

2. Appearance: WAIVER OF DEFECTS. A general appearance by a de
fendant in a cause is a waiver of all defects in the issuance and 
service of the summons, and gives the court jurisdiction.
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APPEAL from the district court of Douglas county.  

Heard below before FERGUSON, J. Affirmed.  

John L. Carr, for appellants.  

Francis A. Brogan, contra.  

POST, C. J.  

On the 5th day of November, 1892, a decree of fore

closure of a real estate mortgage was entered in the cause 

in the court below, it finding that there was due the 

plaintiff from Benjamin P. Knight and Adeline F.  

Knight the sum of $2,671.86, and directing that the mort

gaged premises be sold to satisfy the same unless said 

sum should be paid within twenty days from that date, 

and "that if there be any balance remaining due the 

plaintiff after said sale, a judgment shall be rendered in 

favor of the plaintiff, and against the defendants Ben

jamin P. Knight and Adeline F. Knight, for the amount 

thereof." Subsequently an order of sale was issued, and 

the property sold thereunder, which sale was duly con

firmed by the court. Thereafter, on April 4, 1893, plaint

iff filed a motion for a deficiency judgment, and notice of 

the time and place of the hearing thereof was served 

upon the defendants by delivering to Benjamin P. Knight 

personally a true and certified copy of the notice and mo

tion, and by leaving a like copy of each for Adeline F.  

Knight at her usual place of residence in Douglas county.  

Pending the hearing of this motion Mrs. Knight filed a 

petition to modify the said decree of foreclosure so far as 

it found that she was liable for a judgment for any de

ficiency there should be after the sale of the property. A 

deficiency judgment was rendered against Benjamin P.  

Knight on April 27, 1893, and the motion for a deficiency 

judgment against Mrs. Knight was continued to await 

the hearing of her application to modify the decree. At 

the September, 1893, term of the court, to-wit, on Novem

ber 23, 1893, the petition to modify the decree was denied,
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and a deficiency judgment was rendered against Adeline 
F. Knight for $920.08. Afterwards, and at the February, 
1894, term, a motion was filed by her to set aside the de
ficiency judgment rendered at the preceding term, which 
motion was denied on March 27, 1894. The transcript on 
appeal was filed in this court on the 6th day of June, 
1894.  

Most of the questions argued in the brief of appellants 
are based upon alleged errors in the cause preceding the 
entry of either the original decree or the deficiency judg
ments, which were rendered against Mrs. Knight, and 
cannot now be reviewed, inasmuch as the decree of fore
closure was rendered more than two years, and the last 
deficiency judgment was entered more than six months, 
prior to the docketing of the appeal in this court. No 
appeal having been taken from such judgments or decree 
within the statutory limit, there is no jurisdiction to re
view either of them. (Renard v. Thomas, 50 Neb., 398, 
and cases there cited.) Neither of the appellants is in a 
situation to take advantage of the errors of the court in 
entering the decree or deficiency judgment, if errors were 
committed.  

The sole matter before the court for determination is the 
correctness of the decision denying the motion to set aside 
the deficiency judgment rendered against Mrs. Knight, as 
that was the only order from which an appeal has been 
prosecuted in time. The ground of the motion is that the 
deficiency judgment was irregularly obtained, in that the 
summons served on Mrs. Knight did not apprise her that 
plaintiff claimed a deficiency judgment. The summons.  
contained this indorsement: "Amount claimed of defend
ant by the plaintiff is $-, and foreclosure of mortgage." 
Whether this was sufficient to authorize the entry of a 
personal judgment in the case against Mrs. Knight is 
wholly immaterial, for two reasons: First, notice of the 
application for the deficiency judgment was duly served 
upon her. In the next place, she appeared and resisted 
the application, and subsequently moved to set aside the
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judgment for deficiency. This constituted a waiver of 

the defects, if any there were, in the indorsement on the 

summons. (Oropsey v. Wiggenhorn, 3 Neb., 108; Orr v.  

Seaton, 1 Neb., 105; Orowell v. Galloway, 3 Neb., 215; 
White v. Merriam, 16 Neb., 96; Warren v. Dick, 17 Neb., 

241; Tootle v. Jones, 19 Neb., 588.) No error was com

mitted in refusing to vacate the deficiency judgment, and 

the order is accordingly ' 
AFFIRMED.  

MODERN WOODEN ACCIDENT ASSOCIATION v. ALBERT 

M. KLINE.  

FILED JANUARY 19, 1897. No. 6890.  

L Insurance: AMBIGUITY IN POLICY: PAROL EVIDENCE. Where, by 

reason of omission or ambiguity, in a written policy of insurance 

the time when such instrument becomes operative is left in doubt, 

parol evidence is admissible for the purpose of supplying such 

omissions.  

2. - : CONTRACT: PAYMENT OF AssESSMENTS. The parties to a con

tract of insurance may stipulate that such contract will not become 

operative as an indemnity until payment in full by the insured of 

all charges and assessments required by the constitution, rules, 
and regulations of the insurer.  

3. : - : - : WAIVER. Held, From an examination of the 

evidence, that the receipt of payment by the defendant association, 
subsequent to the injury claimed for, applied to future indemnity 

only, and was not a waiver of payment in full as condition to the 

taking effect.of the certificate or policy of insurance.  

ERROR from the district court of Lancaster county.  

Tried below before STRODE, J. Reversed.  

The opinion contains a statement of the case.  

A. R. Talbot, for plaintiff in error: 

The court erred in not receiving and giving weight to 

the parol testimony of the defendant showing the truth
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and conditions upon which the certificate was issued and 
the agreement as to when it should be in force. (Morse 
v. Rice, 36 Neb., 212; Luce v. Foster, 42 Neb., 818; Barnett 
v. Pratt, 37 Neb., 349; Lyon v. Supreme Assembly, 26 N. E.  
Rep. [Mass.], 236; McAlpin v. Cassidy, 17 Tex., 462; Shel
don v. Atlantic Ins. Co., 26 N. Y., 460; Bradley v. Potomac 
ins. Co., 32 Md., 108; Pitt v. Berkshire Life Ins. Co., 100 

Mass., 504; Beryson v. Builders' Ins. Co., 38 Cal., 545; 
Burke v. Dulaney, 153 U. S., 228; Ware v. Allen, 128 U. S., 
591; Pym v. Cainpbell, 6 El. & Bl. [Eng.], 370; Davies v.  
Jones, 17 C. B. [Eng.], 625; Wallis v. Littell, 11 C. B., n. s.  
[Eng.], 369; Wilson v. Powers, 130 Mass., 127; Pawling v.  
United States, 4 Cranch [U. S.], 219; Perrine v. Cheeseman, 
19 Am. Dec. [N. J.], 388; Reynolds v. Robinson, 110 N. Y., 
654; Simonton v. Steele, 1 Ala., 357; Roberts v. Austin, 5 
Whart. [Pa.], 313; Benton v. Martin, 52 N. Y., 570; Sweet 
v. Stevens, 7 R. I., 375; Stevens v. Parker, 7 Allen [Mass.], 
361; Curry v. Cotton State Life Ins. Co., 51 Ga., 624; Todd 
v. Piedmont Life Ins. Co., 34 La. Ann., 63; Baile v. St.  
Joseph Fire ci Marine Ins. Co., 73 Mo., 371; Garlich v. Mis
sissippi Ins. Co., 44 Ia., 553; How v. Union Mutual Life Ins.  
Co., 80 N. Y., 32; Ormond v. Fidelity Life Ass'n, 96 N. Car., 
158; Worthington v. Charter Oak Life Ins. Co., 41 Conn., 
401.) 

Plaintiff in error did not waive its right to insist upon 
the certificate not being in force at the time of the acci
dent by accepting Kline as a member of the association 
after the injury. (Lyon v. Supreme Assembly, 26 N. E. Rep.  
[Mass.], 236; McCoy v. Roman Catholic Mutual Ins. Co., 152 
Mass., 272; Hale v. Mechanics Mutual Ins. Co., 6 Gray 
[Mass.], 169; Sweet v. Citizens Mutual Relief Society, 78 Me., 
541; Miller v. Hillsborough Fire Ins. Ass'n, 7 Atl. Rep. [N.  
J.], 895; Fairfield Savings Bank v. Chase, 72 Me., 226.) 

Walter J. Lamb and H. W. Quaintance, contra: 

An acknowledgment of the receipt of the money, which 
is the consideration for the making of the policy, cannot 
be contradicted in a suit brought upon that policy. (Con-
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solidated Real Estate & Fire Ins. Co. v. Cashow, 41 Md., 59; 
Basch v. Humboldt Mutual Fire & Marine Ins. Co., 35 N. J.  
Law, 429; Baum v. Parkhurst, 26 Ill. App., 128; Illinois 

Central Ins. Co. v. Wolf, 37 Ill., 355; Teutonia Life Ins. Co.  

v. Anderson, 77 Ill., 386; Provident Life Ins. Co. v. Fennell, 

49 Ill, 180.) 
Testimony of a prior parol agreement that the policy 

should not be in force until paid for is inadmissible.  

(Baum v. Parkhurst, 26 Ill. App., 130; Thomas v. Scutt, 127 

N. Y., 138; Wurtzbarger v. Anniston Rolling Mills, 10 So.  

Rep. [Ala.], 129; Haworth v. Norris, 10 So. Rep. [Fla.], 18; 
Casselberry v. Warren, 40 Ill. App., 626; Dodge v. Kiene, 
28 Neb., 221; Bushatc v. Women's Mutual Ins. & Accident 

Co., 8 N. Y. S., 423.) 
The insurer waived the forfeiture, if any, and became 

liable for the injury sustained by Kline from the date of 

the policy, by receiving the consideration money therefor.  

(Schoneman v. Western Horse & Cattle Ins. Co., 16 Neb., 404; 

Bevin v. Connecticut Mutual Life Ins. Co., 23 Conn., 244; 

Hodson v. Guardian Life Ins. Co., 97 Mass., 144; Ellis v.  

State Ins. Co., 27 N. W. Rep. [Ia.], 762; Phonix Ins. Co. v.  

Tomlinson, 25 N. E. Rep. [Ind.], 126; Phwinix Ins. Co. v.  

Lansing, 15 Neb., 494; Nebraska & Iowa Ins. Go. v. Christien

sen, 29 Neb., 572; Palmer v. Phenix Mutual Life Ins. Co., 
84 N. Y., 63; McAllister v. New England Mutual Ins. Co., 
101 Mass., 558.) 

It was not necessary that the insurer, by its secretary, 
should expressly waive the prepayment of the member

ship fee. It is sufficient as an estoppel that the company 

led plaintiff below to believe that it would do so. (Odd 
Fellows' Mutual Aid Association v. Sweetser, 19 N. E. Rep.  

[Ind.], 722; Michigan Mutual Life Ins. Co. v. Custer, 27 N. E.  
Rep. [Ind.], 124.) 

POST, C. J.  

The defendant in error, Albert M. Kline, recovered 

judgment in the district court for Lancaster county upon 

a contract of indemnity issued by the defendant in error,
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the Modern Woodmen Accident Association, a Nebraska 
corporation, hereafter called the "association." The cer
tificate of membership, which is made a part of the peti
tion below, recites that "in consideration of the warran
ties in the application for this certificate, and the agree
mnent on the part of the certificate holder to accept the 
conditions contained in his application and this certificate, 
as the basis of this contract, and in consideration of three 
dollars ($3) paid by Albert M. Kline, of Lincoln, Lancaster 
county, Nebraska, the receipt whereof is hereby ac
knowledged, does hereby constitute the said applicant a 
certificate holder of said association, and agrees to pay 
the said certificate holder upon the following conditions, 
the following sums of money. Provided, however, * * * 
First, that the certificate holder shall be bound by the 
rules and regulations of this association; Second, that 
the certificate holder shall pay all assessments levied or 
assessed upon him by this association, and this certificate 
shall not take effect until all assessments as aforesaid, 
and payable prior to the accident for which indemnity 
or benefit is claimed, are received by the association 
previous to such accident, and a failure to pay such as
sessments on or before such assessments are due and 
payable, shall render this certificate void, and all moneys 
paid by the holder thereof on account of this certificate 
shall be forfeited to this association?' 

Section 4, article 8, of the constitution of the associa
tion, provides that "assessments for the payment of bene
fits will be made in sums of $2 and $3 each, and as far as 
possible at the beginning of the quarter, and shall. be 
used for no other purpose except as herein specified." 
It is by section 6 of the same article further provided 
that "any one desiring indemnity from the date of his 
application must forward to the secretary therewith an 
amount equal to 15 or 25 cents per week until the next 
quarterly assessment." Mr. Kline, according to his own 
testimony, visited the office of the association on the 16th 
day of November, 1891, where, after some conversation
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relating to the subject of insurance, he remarked to Mr.  

Hicks, the secretary, that he would like a certificate, or 

"policy" as it is called by him, but would not be prepared 

to pay the charges therefor before the 28th day of the 

same month, and that in reply thereto Mr. Hicks said, 
"'All right; that don't make any difference. * * * 
You can hand it to me the first of the month.' * * * 
I asked how much it would be. He said: 'The fee is $3.  
We charge $2 a quarter at the rate of 15 cents a week.' 

I said, 'How much will that be?' He said, '90 cents on 

the first day of January.'" An application was at said 

time signed by the insured, presumably in the usual form, 
except that the words "Insurance in force from date of 

certificate" appeared to have been erased, and the certifi

cate issued thereon, bearing date of November 17, was re

ceived by the insured on the 18th. On the following day, 
to-wit, November 19, the insured received the injury for 

which he claims in this action, and on November 30 
he paid to Mr. Hicks for the certificate so issued the 

sum of $3.75, taking the latter's receipt therefor as sec

retary of the association. He further testified, referring 

to the transaction on the day last mentioned, as follows: 

"I went round as I said to pay him $3.90. I handed 

him $5. He took out $3.75 and gave me a receipt. * * * 

I said, 'I thought it was $3.90.' He said, '$3.75.' I told 

him what I heard him say, and he said, 'I know.' * * * 

He said, 'that does not cover your late accident."' 

Q. Did he (Hicks) tell you when the policy took effect? 
A. Yes, sir.  
Q. When did he tell you that? 
A. He told me that day when I paid him.  
Q. When did he tell you it took effect? 

A. The 30th day of the month, when it took effect.  

Q. He did not tell you when you made the application? 

A. No. He said, "Come on the first day of the month 

and I will give you the policy." 
It is argued in support of the judgment that the recital 

of the certificate, acknowledging receipt of the premium
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or membership fee, cannot be controverted in an action 
on such certificate, and that the defendant association 
is thereby estopped from averring nonpayment as a de
fense thereto. But the evidence, even of the insured 
himself, instead of contradicting the certificate, merely 
tends to establish that which is left in doubt by the re
citals thereof, viz., the date when such certificate became 
effective as a contract of indemnity. There is, it will be 
observed, a marked difference between the terms of the 
agreement here involved and those contracts of insur
ance which are in terms or by implication made effective 
for a definite period, or from a specified date. The cer
tificate, as we have seen, provides that it shall not take 
effect until after payment in full by the insured of all 
assessments levied against him, while by the terms of the 
constitution, and also according to the understanding of 
the insured, he was chargeable with the assessment for 
the unexpired portion of the current quarter. The regu
lation in that regard transgresses no rule of law or 
morals, since the burden thereby imposed upon new mem
bers is in exact proportion to that borne by those holding 
certificates in the association at the beginning of the 
quarter. We are, by counsel for the defendant in error, 
referred to decisions of this court declaring that stipula
tions for the forfeiture of policies of insurance on account 
of the nonpayment of premium notes is for the benefit 
of the insurer and will be waived by an acceptance of the 
premium subsequent to the default. Such is the holding 
in Phoenix Ins. Co. v. Lansing, 15 Neb., 494, Sehoneman v.  
Western Horse & Cattle Ins. Co., 16 Neb., 404, Nebraska & 
Iowa Ins. Co. v. Christiensen, 29 Neb., 572, and Phenix Ins.  
Co. v. Bachelder, 32 Neb., 490. But in the cases above 
mentioned, and we believe in each of those cited by coun
sel, the insurance was for a definite period, and the waiver 
operated merely to prevent a forfeiture of a policy which 
had by its terms become operative as a contract. In this 
case, however, there was, so far as the record discloses, 
no agreement, written or otherwise, to the effect that the
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certificate should become operative previous to the pay
ment in full of the membership fee and assessment pre

scribed by the constitution. The sum paid by defendant 

in error to Mr. Hicks on November 30, 1891, was the 

precise amount essential to constitute the former a mem

ber of the association from and after that date, and was 

received with the statement that the indemnity provided 
for did not include the injury previously received by the 

insured. The reasons which controlled the cases cited 

are here entirely wanting, since, as we have seen, the 

real question at issue is the time when the certificate 

took effect as a contract of insurance, and there is cer

tainly nothing inequitable in the proposition, abundantly 

sustained by the record, that the payment of $3.75 was 

made and accepted in consideration of future indemnity.  

It follows that there was no waiver of the terms and con

ditions of the contract with respect to payment by the 

insured. The judgment is accordingly reversed and the 

cause remanded for further proceedings in the district 

court.  
REVERSED.  

JOHN FANTON V. STATE OF NEBRASKA.  

FILED JANUARY 19, 1897. No. 8498.  

1. Criminal Law: CONTINUANCE: ADaISSEON AS To TESTIMONY OF AB

SENT WITNESS. On a motion for continuance being presented in 

a criminal case, if it appears that the witness or witnesses to ob

tain the testimony of whom the continuance is sought is or are 

without the jurisdiction of the court, and not within reach of its 

process, and the attorney for the adverse party will admit that the 

witness or witnesses, if present or their depositions taken, would 

testify as stated in the affidavit accompanying the motion for con

tinuance, and agree that such statement shall be introduced dur

ing the trial, as might be the testimony if taken and offered in 

regular form, the motion may be overruled. Whether it shall be 

overruled or not is a matter resting within the discretion of the 

trial court, and if no abuse of such discretion is disclosed by the
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record the action on the motion will not be disturbed in error pro
ceedings in this court.  

2. Larceny: VERDICT, AGAINST AccUSED. The evidence held sufficient 
to sustain the verdict.  

3. Jurors. All other questions raised and discussed in the error pro
ceedings to this court fall directly within and are governed by the 
rules announced in the opinion in the case of Barney v. State, 49 
Neb., 515, and need not be again discussed at this time.  

ERROR to the district court for Holt county. Tried 
below before WESTOVER, J. Affirmed.  

R. R. Dickson, for plaintiff in error.  

A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state.  

HARRISON, J.  

An information was filed in the district court of Holt 
county, in which plaintiff in error was charged with the 
larceny of eighteen head of cattle in said county, the 
property of one Timothy Cross and of the value of $300.  
To this information, on being arraigned, the plaintiff in 
error pleaded not guilty, and as the result of a trial was 
convicted and sentenced to imprisonment in the peniten
tiary for a term of eight years. He presents the case to 
this court for review, alleging in his petition many errors, 
a number of which are in relation to the action of the 
trial court in the discharge of a regular panel of jurors 
and matters incidental thereto, the ordering and sum
moning special panels of jurors, and overruling certain 
objections to the same. It was also assigned that the 
court erred in instructing the jury as follows: "A doubt, 
to justify an acquittal, must be a reasonable one, and 
must arise from a candid and impartial investigation of 
all the evidence in the case. A doubt produced by an 
undue sensibility in the mind of any juror in view of the 
consequences of his verdict is not a reasonable doubt, and 
the juror is not allowed to create sources or materials of 
doubt by resorting to trivial or fanciful suppositions and
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remote conjectures as to possible states of facts differing 
from those established by the evidence. You are not at 
liberty to disbelieve, as jurors, if from all the evidence 

you believe as men. Your oath imposes on you no obli

gation to doubt where no doubt would exist if no oath 
had been administered. If, after a careful and impartial 
examination and consideration of all the evidence in the 

case, you can say that you feel an abiding conviction of 

the guilt of the defendant, and are fully satisfied, to a 

moral certainty, of the truth of the charge made against 

him, then the jury are satisfied beyond a reasonable 
doubt." It was further claimed that the sentence was ex
cessive. In the case of Barney v. State, 49 Neb., 515, the 
plaintiff in error was informed against in the district 

court of Holt county and tried on the charge of stealing 
cattle. The trial was at the same term of court during 

which the case at bar was tried. That case was reviewed 
in this court and an opinion filed October 22, 1896. The 

questions therein presented and decided were identical 

with the ones involved in this case, which we have here

inbefore generally or specifically designated, and some of 

them, in regard to jurors, had their origin in the same 

conditions, facts, and circumstances, and they fall within 
and are governed by the rules then announced, which we 
now approve, as follows: 

"1. A district judge may, for any lawful cause, dis

charge a regular panel of the petit jury, and direct the 

sheriff to call other jurors to take its place.  
"2. The fact that the jury was illegally drawn is a suf

ficient cause for discharging it from service.  
"3. The fact that all, or nearly all, jurors upon the 

regular panel are disqualified from sitting in any case 
remaining to be tried at the term is a sufficient cause for 

discharging the panel.  
"4. The provisions of section 465a of the Criminal Code 

are not exclusive, but are to be construed in connection 
with section 664 of the Civil Code.  

"5. Therefore, when the causes exist which authorize 
27
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the court to order a special venire under section 465a of 
the Criminal Code, the court may, instead of so doing, in 
its discretion,-the regular panel being disqualified from 
sitting in other cases during the term,-discharge that 
panel and direct a new jury to be drawn under the pro
visions of section 664, Code of Civil Procedure.  

"6. A rule of court is an order made by a court having 
competent jurisdiction, and therefore under section 8, 
chapter 5, Compiled Statutes, in a district where there 
are two district judges, the court may, by special order, 
direct a jury of less than forty-eight tp be drawn; such 
special order being a 'rule' within the meaning of that 
section.  

"9. In a criminal case it is not erroneous to direct the 
jury that its oath imposes upon it no obligation to doubt 
where no doubt would have existed if no oath had been 
administered. Spies v. People, 12 N. E. Rep., 865, 17 N. E.  
Rep., 898, and 122 Ill., 1, followed.  

"10. Where no error appears in the record of a criminal 
case, and the sentence imposed is one warranted by the 
statute, it will not be reduced by this court because of 
apparent undue severity. To so reduce it would, in 
such case, be an act of clemency, and not a judicial re
view of the trial; and the exercise of such clemency is a 
power reposed by the constitution in the governor, and 
not in this court." 

It appears that the plaintiff in error was arrested 
January 28, 1896, was given a preliminary hearing before 
the county judge of Holt county on February 15, 1896, 
and was held to appear beforg the district court, which 
was then in session, having convened on the 8th day of 
February, 1896. On the 17th of the same month the in
formation was filed in the trial court. On the 18th the 
plaintiff in error was arraigned and entered a plea of not 
guilty. According to an affidavit accompanying the mo
tion on behalf of plaintiff in error for a continuance, the 
case was, on the 19th of February, set for trial on the 
25th. On the latter day the first motion for a continu-
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ance was filed, and on the following day a further show

ing having the same purpose was filed. This motion was 

presented to the judge then presiding (there being two in 

the district), and nothing more was done until the case 

was called for trial, on April 8, by the other judge, who 

was then on the bench in Holt county, when objections to 

his hearing the motion were made and overruled. On 

the succeeding day, April 9, the plaintiff in error was 

allowed to refile the motion for continuance and all ac

companying papers which had been filed February 25 
and 26,. and also filed an additional showing. The mo

tion was denied and on April 10 the plaintiff in error was 

placed on trial. The jury failed to agree and was dis

charged. This last was done April 14, and the case was 

then set for trial on the 4th day of the following month 

of May. On the 6th day of May the plaintiff in error, by 
leave of court, refiled the motion for continuance, with 

all the affidavits which had been prepared and presented 

in that connection, and some additional ones. The mo

tion was heard and after an admission by the county 

attorney, for the state, that the witnesses named in the 

affidavits filed in support of the motion for a continuance 

would, if present, testify to the state of facts set forth, 
and the further agreement that they might be read as 

evidence in the case, was overruled and the plaintiff in 

error was again placed on trial, and this time was con

victed. The order overruling the motion for continuance 

is now the subject of complaint. The affidavits, or such 

portions of them as contained statements of what might 

be expected to be proven by absent witnesses, if present, 
were, during the trial, admitted in evidence. There is 

no statutory provision in this state governing the subject 

of continuances of trials of causes, either civil or crimi

nal, pending in a district court. Such applications are, 
however, entertained, whether they shall be granted or 

refused resting largely within the discretion of the trial 

court. A refusal of such an application cannot be error 

calling for a reversal of the case, unless there appears to
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have been an abuse of such discretion. (Burrell v. State, 
25 Neb., 581.) 

The rule that in a civil action an admission that the 
proposed witness would, if in court, testify as stated in 
an affidavit filed with a motion for a continuance of the 
cause, coupled with an agreement that the affidavits be 
read during the trial as evidence of the absent witness, 
may be sufficient to do away with the necessity for or 
right to a continuance and relieve the denial of one, if 
any error, was announced in Birris v. Court, 48 Neb., 179, 
but has not been settled in a direct criminal proceeding.  
The witnesses whose evidence was desired in the case at 
bar were, at the time of the motion for a continuance on 
the ground of their absence, without the jurisdiction of 
the court, and were not within the reach of its process; 
hence there was no denial, in the refusal to grant a con
tinuance, of the constitutional right of one charged with 
a felony "to have process to compel the attendance of 
witnesses in his behalf" (Constitution, sec. 11, art. 1), 
or the statutory one given by section 461 of the Crimi
nal Code, wherein it states that "any person accused 
of crime amounting to a felony shall have compulsory 
process to enforce the attendance of witnesses in his 
behalf;" for such process would have been futile and 
its issuance void of results. It was a withholding, at 
most, of -the opportunity of obtaining the attendance of 
witnesses without the process of the court, or to take 
their depositions, this last being accorded to parties 
charged with crime by section 462 of the Criminal Code.  
"A continuance, according to the general practice, may 
be refused if the adverse party will admit that such 
witness would testify as is supposed by the party moving 
for a continuance." (Wharton, Criminal Pleading & 
Practice [9th ed.], sec. 595, and cases cited in note 3.) 
The above is the rule at common law where the witness 
is beyond the jurisdiction of the court. (4 Ency. Plead
ing & Practice, 865-6, and cases cited in note 2 to last 
page; also, page 868 and note 1.) In some states the rule
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we have quoted, either entire or modified in some par
ticular, has been embodied in statutory enactments, 
which have been made the objects of attack on the ground 
of their depriving the accused of the right of compulsory 
process for his witnesses, and of equal protection under 
the law. For a case in which such an attack was success
ful, see State v. Berkley, 4 S. W. Rep. [Mo.], 24, but in the 
same state it has been said: "The right to compulsory 
process for witnesses does not and cannot extend to non
resident witnesses." (State v. Pagels, 4 S. W. Rep. [Mo.], 
931; State v. Butler, 67 Mo., 59.) Such an enactment 
has been approved in Kansas. It was first a rule of the 
supreme court, then enacted by the legislature. (See 
State v. Bartley, 48 Kan., 421; Thompson v. State, 5 Kan., 
159; State v. Rhea, 25 Kan., 576.) Also in Kentucky (Pace 
v. Commonwealth, 89 Ky., 207; Atkins v. Common wealth, 30 
S. W. Rep. [Ky.], 948); in Illinois (Keating v. People, 43 
N. E. Rep., 724, 160 Ill., 480); in Iowa (State v. Felter, 25 
Ia., 73). (See, also, Territory v. Perkins, 2 Mont., 470; 
McNealley v. State, 36 Pac. Rep. [Wyo.], 824; Territory v.  
Guthrie, 2 Ida., 398.) There are arguments on this ques
tion, both pro and con, which are forcible, but it would 
serve no useful purpose either to summarize or set them 
forth at length. In this state, after the agreement and 
admission is made, as they were in the case at bar, the 
allowance or refusal of the continuance is still a matter 
within the sound discretion of the trial judge, as he is 
conversant with all the facts and circumstances of the 
case, and not only such as are disclosed by the affidavits 
filed with the application, but the conditions existing at 
the time, and what he may determine is the right and 
proper disposition of the request must be approved, un
less an abuse of the discretion vested in him is apparent 
from an examination of the record. Such is not the case 
here. A careful perusal of the record, in so far as it ap
pertains to the continuance, discloses no abuse of the 
discretion of the trial court in overruling the motion 
therefor; hence, this assignment is unavailing.
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A further assignment is that the verdict was contrary 
to the evidence and not supported thereby. The main 
evidence against the accused was given by two of the 
witnesses, who, by their own confession, were cattle 
thieves and the accomplices of the plaintiff in error in 
the crime with which he was charged, and for the alleged 
commission of which he was on trial, but there were cor
roborative facts and circumstances. The credibility of 
these witnesses and the weight to be accorded their testi
mony were matters for the jury to determine. After a 
careful examination of the evidence, we do not feel war
ranted in the conclusion that there was not sufficient 
thereof to sustain the verdict; hence it will not be dis
turbed. The judgment of the district court is 

AFFIRMED.  

CHRIST ENGLE, APPELLEE, v. GEORGE HUNT, APPELLANT.  

FILED JANUARY 19, 1897. No. 6966.  

1. Highways: PRESCRIPTION: EVIDENCE. The existence of a legal pub
lic road over the premises of a private person may be shown by 
user alone, but in such case the user must have been with the 
knowledge of the owner and have continued the length of time 
necessary to bar an action to recover the title to land. This 
rule, however, does not apply when the user is of wild, unenclosed 
prairie land. Graham v. Hartnctt, 10 Neb., 517, approved and fol
lowed.  

2. - : - . To establish a highway by prescription there must 
be a user by the general public under a claim of right, and which 
is adverse to the occupancy of the owner of the land, of some par
ticular or defined way or track, uninterruptedly, without substan
tial change, for a period of time necessary to bar an action to 
recover the land.  

3. - : EASEMENTS. To acquire an easement or way on another's 
land there must be a use of the way for the length of time which 
will bar an action for the recovery of title to land, and which is 
under claim of right, or adverse.  

4. - . The evidence held sufficient to sustain the findings and 
judgment.
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APPEAL from the district court of Seward county.  

Heard below before WHEELER, J. Affirmed.  

Norcal Brothers and George W. Lowley, for appellant.  

References: 2 Am. & Eng. Ency. Law, 65i, 712; Taft 

v. Coinmonwealth, 33 N. E. Rep. [Mass.], 1046; Wayne 

C'ouity Soings Bank v. Stockwell, 84 Mich., 586; Reimer 

v. Ntuber, 59 Am. Dec. [Pa.], 744; French. v. Miarstin, 57 

Am. Dec. [N. H.], 294; Worrall v. Rhoades, 30 Am. Dec.  

[Pa.], 274; Nelson v. Jenkins, 42 Neb., 1.33; Weld v. Brooks, 
25 N. E. Rep. [Mass.], 719; Colburn v. Marsh, 68 Hun [N.  

Y.], 269; Garrett v. Jackson, 20 Pa. St., 331; Pierce v. Cloud, 

82 Am. Dec. [Pa.], 496; Hamilton v. White, 5 N. Y., 9; 
Sims v. Davis, 34 Am. Dec. [S. Car.], 583.  

Biggs & Thomas and Thomas A. Healey, contra.  

HARRISON, J.  

The appellee filed a petition in the district court of 

Seward county, in which it was alleged that he was the 

owner of, and in possession, and had been since a day 

not definitely stated, of certain described portions of see

tion 26, in township 10 north, of range 3 east of the 6th 

P. IAl. in Seward county, and that said premises were, and 

had been during several years preceding the commence

ment of this suit, enclosed by a fence; that on or about 

the 3d day of April, 1893, and at other times subsequent 

thereto, the appellant wrongfully and unlawfully de

stroyed, broke, and removed the gates of appellee on 

said premises and used a portion of the land of appellee 

-as a road or highway. A threatened continuation of the 

alleged trespasses was pleaded, and the petition con

cluded with a prayer that the appellant be enjoined from 

committing any and all of the threatened acts. To the 

petition the appellant filed an answer, in which it was 

admitted that he had done the things with the doing of 

-which he stood charged in the petition, but pleaded that
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he was the owner of certain portions of the same section 
of land described in appellee's petition; that there was a 
public highway on and along the half section line run
ning east and west through said section, which had be
come such public highway or road by the length of time 
which it had been in use as a road by the public or had 
been established as a highway by prescription. It was 
further set forth that the appellant had, by use or by 
prescription, acquired an easement, a right to pass to and 
from his land, along the line aforesaid and over the ap
pellee's land; that there had never been any fence prior 
to the time (January, 1893), when it was alleged appel
lant tore one down "at the place where it was pleaded the 
trespass in this particular was committed, and that he 
removed the fences then and there, and at the other times 
stated in the petition, for the reason that they constituted 
obstructions to the road or highway and barred him from 
the rightful use and enjoyment thereof. To this answer 
a reply was filed, and of the issues joined a trial resulted 
in a judgment for the plaintiff, from which the defendant 
has appealed to this court.  

Counsel for appellant contend that the findings and 
judgment of the trial court were not sustained by the evi
dence and were contrary to the weight thereof; and that 
under the rules of law applicable to the facts as they ap
peared in the evidence, the judgment was erroneous. It 
was undisputed that no plat of any road on the half-sec
tion line in question had ever been made or recorded; and 
further, that no work had ever been done by the public 
or at public expense, on the line as a road. A number 
of persons who had known the section in the early (lays 
and years of the settlement of Seward county, and some 
of them during the years which had intervened to the 
time of the trial, and others of them only during portions 
of such time, were sworn and testified in regard to the 
land of section 26 and the roads across it, and more par
ticularly the parts of the section which, at the time of the 
trial, belonged to appellee. It appeared in evidence that
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twenty-three or more years prior to the date of the trial 
the land was "raw" or uncultivated prairie, and, as some 
of the witnesses in substance expressed it, "Everyone 
had a road, or drove wherever his fancy or necessity dic
tated." There were few fixed roads, but many "trails or 
tracks" as they were called. Several of the witnesses 
state in respect to the road across the land of appellee, in 
the early years of the settlement, substantially as did one 
called for defendant, that "they did not travel along on 
the half-section line, but used to angle across the land." 
It further appeared that the travel over this land was 
in the main, at first, by parties going to the river, which 
ran along near the other side of the section from that 
where the land afterwards purchased by the appellee 
was situated, to reach the timber which stood there, to 
cut it for fuel, or buy it of persons who had cut it and had 
the wood for sale, and haul it home by way of these same 
prairie roads or "tracks" by which they had come; and 

by others driving to a place at or near the one end of 

this half-section line, where the river was fordable or 

where there was a ford. Some years subsequently, proba
bly during the year 1883 or 1884, a dam was built in the 
river at a point below the ford, by the effect of which the 

water at the fording place was so deepened that it was 
not a safe crossing and people ceased the use of the ford 

and there was a consequent partial or entire cessation of 

travel by the general public on the road across the land 

of appellee and other portions of section 26. At a time 

between the beginning of travel across the section and 

its partial ceasing because of the destruction of the ford,, 

some of the land had been plowed and the course of what 

was designated by the witness as the "angling road" was 

changed. Three or four years after the road was not 

generally used, because it was no longer the approach 

to a ford in the river, fences were made on portions of sec

tion 26, and some bars or gates were placed wherever 

the fences intersected the road in question, there being 
bars where a traveller would first come upon appellee's
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land. The appellant had put up and maintained a gate 
at the end of the alleged road on his land, which he had 
kept open or closed as his convenience demanded, leaving 
it open when he had no live stock in the field through 
which the road ran, and closing it when the stock was 
there. The party who owned the land prior to the ap
pellee purchased it in 1887, and during the month of 
August of the year 1889 did some fencing by which 
the course of the road, or track, on the land afterwards 
owned by appellee, was materially changed. The fore
going are but general statements of some of the main 
facts disclosed by the evidence. There were many others 
which gave material support to the contention of either 
party to the suit, and as to many points the evidence was 
eonflicting, but it was sufficient to sustain a finding that 
there had not been a use of the half-section line by the 
public as a road, for the length of time and such as con
stituted it a public highway. flad the road been along 
on the half-section line during the time the land re
inained wild unenclosed prairie, no rights would have ac-.  
crued to the public by its mere user. (Graham v. Hart
nett, 10 Neb., 517; Rathnan v. Norenberg, 21 Neb., 467; 
Shaffer v. Stuill, 32 Neb., 94; Nelson v. Jenkins, 42 Neb., 
137; Smith v. Smith, 34 Kan., 293; State v. Horn, 35 Kan., 
717; Sutton v. Nicolaisea, 44 Pac. Rep. [Cal.], 805.) 

It is sustained by the evidence that after cultivation of 
the land commenced the travel over it was in such tracks 
and directions and under conditions dictated by the 
owner of the land, and not under a claim of right of a 
road, and adverse to the rights and control of the owner.  
Such user, if continued for ten years or more, would not 
establish a highway by prescription. (Elliott, Roads & 
Streets, 137; Shellhouse v. State, 110 Ind., 509; Alton v.  
Mecuwenberg, 66 N. W. Rep. [Mich.], 571; Gray v. Haas, 
67 N. W. Rep. [Ia.], 394; Stewart v. Frink, 55 Am. Rep. [N.  
Car.], 618.) In regard to the appellant's claim that he 
was entitled to a private road or way over appellee's land 
and along the half-section line, the evidence supports the
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finding, which must have preceded the judgment ren
dered by the trial court, that no such right existed. If 
there was any, it was gained by prescription, and the 
trial judge was warranted in concluding that there had 
not been ten years' uninterrupted user of the line as a 
road or way by appellant under a claim of right as 
against the owners of. the land; and that there had not 
been an adverse enjoyment or user,-a use of the way 
which was not subject to the direction or will or pleasure 
of the owner; and this being true, no easement had been 
gained. (2 Washburn, Real Property [4th ed.], 321, 322; 
Zigefoose v. Zigefoose, 28 N. W. Rep. [Ia.], 654.) It follows 
that the judgment of the district court is 

AFFIRMED.  

RUDOLPH R. GROTTE V. SIEGFRIED NAGLE ET AL.  

FILED JANUARY 19, 1897. No. 6972.  

1. Pleading: LEAVE TO AMEND: ITEMIZED STATEMENT. A motion was 

made, and sustained, that plaintiff be required to attach to his 
petition an itemized statement of the account for goods sold and 
delivered, the basis of the action. The plaintiff filed an amended 
petition, which declared on an account for money loaned. A mo
tion to strike the amended petition was filed, one of its grounds 
being plaintiff's non-compliance therein with the order of the 
court in regard to the itemized statement. This last motion was 
overruled. Held, That such action was equivalent to leave granted 
to file the amended petition.  

2. - : AMENDMENTS: WAIVER OF OBJECTIONs. A motion to strike an 
amended petition from the files on the ground that it declared 
upon or introduced a cause of action new and different from that 
pleaded in the original petition was overruled. The defendant 
then answered to the merits of the action set forth in the amended 
petition and participated in a trial thereof. Held, That the right 
to further complain that a new cause of action was set forth in 
the amended petition was waived.  

S. Attachment Affidavit. An attachment affidavit must contain a 
statement of "the nature of plaintiff's claim." (Code of Civil 
Procedure, sec. 199.)



t
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4. - . A statement in such an affidavit for attachment that the ac
tion is one "upon an account for goods sold and delivered by 
plaintiff to defendant at his request" was sufficient to show that 
the action was one in which an attachment might issue and to give 
the court jurisdiction of the attachment suit. The statement that 
it was on an account was a general description of the plaintiff's 
claim, and the further words which we have quoted served to des
ignate the kind of an account.  

5. - : REFERENCE TO PETITION. If the claim appears from the 
statements of the affidavit to be one for which an attachment is 
authorized, but its nature is not fully set forth, reference may be 
had to the petition. (Hart v. Barnes, 24 Neb., 782.) RAGAN, C., 
dissenting.  

6. - -: PETITION: VARIANCE. Where an attachment affidavit varies 
from an amended petition in the statement of the specific kind of 
an account in suit, and the defendant, by answering the amended 
petition and taking part in a trial of the issues joined, has waived 
the right to further object to the error, if any, in allowing the 
amended petition to be filed, in which it was claimed that a new 
cause of action was introduced, in that in the amended petition an 
account different in its particular character from that pleaded in 
the original petition was declared upon, held, that inasmuch as a 
reference to the petition would disclose the precise nature of the 
account, and hence the action could be pleaded in bar of a second 
attachment on the same account, the court did not err in overrul
ing a motion to discharge the attachment on the ground, in sub
stance, that it did not state the nature of plaintiff's claim as con
tained in the amended petition.  

7. - . It is required in section 199 of the Code of Civil Procedure 
that in an attachment affidavit there should be set forth "the 
amount which the affiant believes the plaintiff ought to recover." 
Held, That a slight variance in the amount stated and that actu
ally due is immaterial, and not a fatal defect in the affidavit.  

8. Attachment: UNMATURED CLAIM. It is not ground for the dis
charge of an attachment that some portion of the sum stated in 
the affidavit is not due.  

9. - : - : PROOF. The proof in the attachment suit adjudged 
sufficient to support the finding of the court sustaining the attach
ment.  

10. - : :- DISMISSAL. It appeared that one item in the suit, 
as to which there was a distinct paragraph, separately numbered, 
in the petition, was not due at the time the action was commenced.  
Held, That the court did not err, at the time of rendering judg
ment, in sustaining a motion by plaintiff to dismiss the suit as to 
such item, without prejudice.  

11. Pleading: AMENDMENT. An amendment of a pleading to conform
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to proof held proper in view of the facts in regard to such item, as 
disclosed by an examination of the petitions in the action.  

12. Reference: ADDITIONAL FINDINGS. The action of the trial court in 

returning the case to the referee for further finding in respect to 

the item as to which the petition was allowed to be amended to 

conform to the proof, and the reception of a supplemental report 
containing such finding and its consideration in the final settle
ment of the issues, approved.  

13. - : - . The evidence adjudged sufficient to sustain the find
ings and judgment.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

Montgomery, Charlton & Hall, for plaintiff in error.  

Joel W. West and Charles Ogden, contra 

HARRISON, J.  

The defendants in error (hereinafter styled the plaint

iffs) commenced this action against the plaintiff in error 
(hereinafter designated defendant) in the district court of 

Douglas county to recover the sum of $-, alleged to be 

the plaintiffs' due as the result of certain business trans

actions between the parties. An affidavit was filed and 
a writ of attachment procured to issue, which was levied 

on a stock of liquors, etc., as property of the defendant.  
After issues joined the case was referred, and the referee 

heard the testimony and filed his report, and, subse

quently, what was known in the record as a "supple
mental report." The court, after hearing on the excep

tions of the defendant to the reports of the referee, over

ruled the objections, confirmed the reports, and rendered 

judgment for the plaintiffs. During the pendency of the 
action a motion to discharge the attachment was filed 

for defendant, and, on hearing, was overruled. By leave 
of court a second motion was filed to discharge the attach
ment, of which, on hearing, a similar disposition was 
made as had been of the first. In the original petition 
filed in the action the declaration of the plaintiffs' cause
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was "that on or about the - day of - , 1891, plaint
iffs sold and delivered to the defendant, at defendant's 
special instance and request, goods, wares, and merchan
dise aggregating in value the sum of $7,500, and at the 
agreed price of $7,500." To this counsel for defendant 
filed a motion that plaintiffs be required to make the peti
tion more definite and certain, by attaching thereto an 
itemized statement of the goods alleged to bave been sold 
to defendant. This motion was sustained, and lea 7e 
granted plaintiffs to file an amended petition. What was 
marked an "amended petition" was filed, in which the 
cause of action was stated to be for money loaned to 
defendant, at times specified. Counsel for defendant 
moved the court to strike the pleading denominated an 
"amended petition" from the files, for the reason that it 
was not a compliance with the order of the court, but by 
its allegations sought to substitute a new cause of action, 
other and different, and in place of that originally 
pleaded. On hearing, the court overruled this motion.  
After motion filed to require the amended petition to be 
made more definite and certain a second anended petition 
was filed, in which the burden of the charge was for 
money loaned to defendant. To this defendant filed an 
answer, to which there was a reply, and of the issues 
joined a trial, as we have hereinbefore stated.  

It is urged that the court erred in not sustaining the 
defendant's motion to strike the first amended petition 
from the files, first, because it did not comply with the 
order of the court, which was that an itemized statement 
of the goods alleged in the original petition to have been 
sold to defendant should be thereto attached; and second, 
for the reason that it was not an amendment of the peti
tion, but declared upon a new and independent cause of 
action. In regard to the first, it may suffice to say that 
the action of the court in overruling the motion to strike, 
to the extent it involved this reason, wat; equivalent to a 
grant of leave to file the amended petition, for it allowed 
it to remain on file as an authorized pleading. On the
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second ground on which it was sought to strike the 

amended petition from the files, it must be said that the 

point raised, that the pleading which it was sought to 

eliminate from the record was based upon a new cause 

of action, independent of that stated in the original peti

tion, we need not discuss or settle, for when the defend

ant's motion to strike out on this ground was overruled, 
and he pleaded and finally answered to the merits and 

participated in the trial of the issues presented, his ac

tions constituted a waiver of the right to further com

plain that the amended petition was (if such was the fact) 

an attempt to substitute or introduce a netwe cause of 

action. (1 Ency. Pleading & Practice, 573; Santer v.  

Lererridge, 15 S. W. Rep. [Mo.], 981, 103 Mo., Wl5; Erens v.  

Hall, 1 Handy [0.], 434; Glorer c. Flowers, 7 S. E. Rep. [N.  
Car.], 579, 101 N. Car., 134; Bachop v. Hill, 54 Vt., 507; 
Snyder v. Harper, 24 W. Va., 212.) 

It is contended that the first motion to dissolve the at

tachment should have been sustained: "First, because no 

affidavit was filed with the amended petition, nor was 

the original affidavit amended to conform to the allega

tions contained in such amended petition; second, be

cause the affidavit did not state the exact amount which 
the plaintiffs deumanded, as set forth in the amended peti

tion; and third, because the evidence adduced on the

hearing of the motion to dissolve the attachment did not 

disclose a state of facts sufficient to sustain the attach

ment." Under the head of the division of argument des
ignated "First" is presented the question of the suffi
ciency of the statement in the attachment affidavit of "the 
nature of the plaintiffs' claim," that this shall be stated 
in the affidavit, being one of the requirements of the stat
ute. (Code of Civil Procedure, sec. 199.) The affidavit in 

attachment, in this particular, was as follows: "Upon an 

account for goods sold and delivered by the plaintiffs to 
defendant, at his request." This was a description of the 
nature of the plaintiffs' elaim which warranted the 
proper officer in issuing the writ of attachment, and suffi-
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cient to give the court jurisdiction in the attachment 
proceedings. (Tessier v. Reed, 17 Neb., 105; 1 Shinn, At
tachment & Garnishment, p. 225; Theirman v. Vable, 32 
Ind., 400.) The general nature of the claim was set forth 
in the words "on account," and disclosed, without other 
or further statement, that the cause of action was one 
on which an attachment might issue. If there had been 
nothing more in the affidavit in regard to the nature of 
the claim, reference might have been made to the petition, 
and if a sufficient statement appeared in it, the attach
ment affidavit should have been upheld as sufficient in its 
allegations of the nature of the claim.  

In the decision of the case of Phelps v. Young, Breese 
[Ill.], 327, it was said: "The proceeding must be consid
ered as one against a non-resident debtor, and all the 
forms of the statute appear to have been complied with, 
unless the affidavit upon which the attachment was sued 
out should be defective in not sufficiently specifying the 
nature of the indebtedness. The statute requires that 
the plaintiff in the attachment shall specify in his com
plaint, on oath or affirmation, the amount and nature of 
the indebtedness of the defendant. The deposition sets 
out that Phelps is justly indebted unto the plaintiff in 
the sum of fourteen hundred dollars, by his certain in
strument of writing, signed by him, and the question is 
thus presented for determination whether this is the de
scription or specification intended by the statute. It 
would seem, at a first examination of the object of the 
act, that there was not that compliance with its spirit 
in the specification given as its framers intended, but 
when it is recollected that the plaintiff has filed his 
declaration, in which the entire cause of action is fully 
set forth, the objection loses its force." (See, also, Htart 
v. Barnes, 24 Neb., 785.) The affidavit in the case at bar 
contained the further terms descriptive of the claim, "For 
goods sold and delivered by the plaintiffs to defendant, 
at his request," but these were merely of the kind of an 
account sued upon, and that they were wrong and ap-
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peared there by mistake of the pleader, or rather his lack 
of knowledge at the time of the institution of the suit 
of the specific kind of an account on which it was predi
cated, did not work a lack of jurisdiction of the court in 
the attachment and could not govern in its disposition 
on a motion to discharge it. The original petition in the 
action declared upon an account for goods, wares, and 
merchandise sold and delivered, etc.; and the amended 
petition, upon the disputed allegations of which, together 
with other issues presented by the further pleadings, the 
cause was tried, set forth an account for money loaned.  
It will be borne in mind that the defendant waived his 
right to maintain his objections to the change in the 
amended petition from an account for goods sold and de
livered, as pleaded in the original, to an account for 
money loaned, and that the case was finally tried and 
adjudicated as a suit on an account of the character last 
mentioned. The attachment affidavit was not amended 
to meet this change in the petition, but remained as 
originally filed throughout the progress and disposition 
of the cause; but the amended petition and affidavit were 
based on an account as the claim of action, and a resort 
to the amended petition, which, as we have seen, would 
be proper for a specific description of the account in suit, 
would definitely disclose such character and so identify 
and connect them that this action, in both its branches, 
could be invoked as a bar to any further proceeding by 
way of main or ancillary suit on the same account. This, 
it would seem, should be sufficient, and this branch of the 
contention must be declared of no avail.  

Under the second point of the'argument, in respect to 
the motion to discharge the attachment, it is urged that 
in the affidavit it was stated that the amount which the 
plaintiffs believed they should recover was $7,500, while 
in the amended petition but $7,428.67 was claimed due 
the plaintiffs; that this was such a variance between 
the two pleadings as was fatal to the affidavit, and fur
nished sufficient reason for the dissolution of the attach

28
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ment. The requirement of the statute as to statement of 
amount (Code of Civil Procedure, sec. 199) is that in the 
affidavit there shall be set forth "the amount which the 
affliant believes the plaintiff ought to recover." We think, 
under this provision, the statement in the affidavit of the 
amount did not differ sufficiently from that pleaded in 
the petition to vitiate the affidavit. The variance in the 
amounts stated was but slight, and was immaterial. (1 
Shinn, Attachment & Garnishment, pp. 213, 214; Paul v.  
Ward, 21 Ind., 211; Lathrop v. Snyder, 16 Wis., 293; Ault
man v. Daggs, 50 Mo. App., 280; 3 Ency. Pleading & Prac
tice, p. 15.) 

The third proposition of this portion of the argument 
was that the evidence introduced on the hearing of the 
motion to discharge the attachment was insufficient to 
warrant the court in its ruling by which it sustained the 
attachment. An examination of the evidence on this 
branch of the case convinces us that there was sufficient 
to sustain a finding that the defendant was acting as it 
was shown he did, with the intent stated in the attach
ment affidavit in regard to creditors, and more particu
larly the plaintiffs; hence the court did not err in refus
ing to discharge the attachment on the facts.  

In a second motion to discharge the attachment, which 
was filed and considered, it was alleged as cause for such 
discharge that the "testimony of the plaintiffs shows 
that a portion of the alleged indebtedness of the defend
ant to the plaintiff was not due at the time this action 
was commenced, and no order allowing an attachment 
was granted by this court or any judge thereof." The 
facts were as set forth in the foregoing ground of the 
motion; but this was not sufficient to call for a discharge 
of the attachment. In the opinion of this court in the 
case of Tessier v. Englehart, 18 Neb., 167, it was said: "It 
is not a fatal objection to an attachment that it may be 
deducible from an examination of the petition or bill of 
particulars that some part of the amount stated in the 
affidavit for attachment is not yet due." And in the text
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of the opinion appears the following: "The third objec
tion to the affidavit for attachment is that it states plaint
iffs 'ought to recover the sum of $1,963.19, now due and 
payable,' while the petition shows that there was only 
$1,637.88 due at the time of the commencement of the 
action. This constitutes no objection to the proceedings, 
but if the plaintiffs in the court below knowingly and 
willfully attached a greater amount of goods than was 
necessary to pay their debt then due, with costs and ex
penses, they would probably be liable in damages." (See, 
also, 1 Shinn, Attachment & Garnishment, 212, 213.) 

In the claim of plaintiffs as stated in the several peti
tions there was included one item of $2,200 which, it de

veloped during the trial, was not due until March 16, 
1892, and as the action had its inception of date March 
15, 1892, the portion of the account to which we have just 
referred had not matured at the time of the commence
ment of the action, and the case, as to this, was pr.ema
turely brought. It also appeared, or was of the findings 
of the court at the time judgment was rendered on the 
report of the referee, that this item, or claim, was not 
owned by plaintiffs when the cause was instituted. At 
the time of rendering judgment the court entertained 
and sustained a motion of plaintiffs to dismiss without 
prejudice as to this part of the cause of action, and such 
dismissal was entered, of which counsel for defendant 
complain, insisting that inasmuch as the matters in con
troversy had been submitted for adjudication, all should 
have been retained and settled. The facts in respect to 
the amount of $2,200 of plaintiffs' claim were such that 
the court could not consider and adjudicate upon its 
merits, and it was entirely proper to allow or to enter a 
dismissal as to it, and without prejudice, as was done.  

Subsequent to the time of the trial before the referee, 
and the filing of his report, the plaintiffs asked and were 
granted leave to amend, by interlineation, what was 
styled in the motion the "second amended petition," by 
inserting therein a paragraph declaring upon an item or
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claim of $1,600, to conform the pleading to the proofs, 
and on motion of plaintiffs the cause was returned to the 
referee for a further report, or a finding in regard to this 
particular item of $1,600, and the referee made and filed 
a supplemental or second report, confined to his conclu
sions as to the one item of $1,600. Counsel for defendant 
contend that it was error to send the case back to the 
referee for further report, and, when made, to consider 
the report. If it appeared that the report filed was in
complete in any respect, it certainly was not erroneous 
to call upon the referee for the further information to 
the extent it would serve to complete and perfect the re
port, nor improper to consider the further matter when 
furnished.. In this connection it was also argued that 
the court should not have allowed the plaintiffs to amend 
and include the item of $1,600, as it brought into the case 
a cause of action, or part of a cause of action, which was 
not of it at its commencement, thus making the attached 
goods pay a claim for which they were not taken under 
the writ. An examination of the pleadings discloses that 
the aggregate of the amounts as pleaded and claimed by 
plaintiffs to have been loaned to defendant, the credits 
stated, and the balance alleged to be due, were the same 
as in the first amended petition and the second amended 
petition; that these conditions of the pleadings were not 
changed by the amendment of the second so that it in
cluded the item of $1,600, stated in a separate paragraph 
thereof, from which we conclude that this sum of $1,600 
was at all times embraced in the aggregated amounts of 
the pleaded claim in the petitions, from which the credits 
were deducted, hence always entered into the calcula
tions and figuring from which the balance demanded as a 
recovery was reached or determined; and that by an 
omission on the part of the pleader it was not, in the first 
instance, directly set forth in the specific portion of the 
petitions, as it should have been. This particular item 
was the subject of proof in the trial, was of the contested 
issues, and in view of all the facts and circumstances in
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regard to it, which we have in the main outlined, it was 
not improper or erroneous to allow the amendment. It 
would not prejudice the rights of defendant and was but 
fair and just to plaintiffs.  

It is further urged that the trial court erred in over
ruling the defendant's exceptions to the referee's reports, 
and in approving and affirming such reports. Under this 
heading the weight, sufficiency, and effect of the evidence 
in the case are argued. We have carefully read and con
sidered the record, and do not deem it necessary to enter 
into a discussion of the evidence here. We determine 
from it that the findings and conclusions of the referee 
and the judgment of the trial court were sufficiently sus
tained thereby and will not be disturbed.  

We have noticed all the points presented for review, 
and it results, from what has been herein announced, that 
the judgment of the district court will be 

AFFIRMED.  

J. E. COBBEY V. ANNA C. DORLAND ET AL.  

FILED JANUARY 19, 1897. No. 7017.  

1. Insurance: TOTAL Loss: ATTORNEYS' FEES: NOTICE OF LIEN. In an 
action against an insurance company on its policy insuring prop
erty against loss by fire, when the property insured thereby has 
been totally destroyed by fire, it is provided by statute that the 
"court, upon rendering judgment against an insurance company 
on any such policy of insurance, shall allow the plaintiff a reason
able attorney's fee, to be taxed as a part of the costs." In such an 
action the summons was indorsed as follows: "If the defendant 
fail to appear and answer, the plaintiff will take judgment for 
$800, together with interest at 7 per cent from September 26, 1893, 
and attorney fees and costs of suit. Attest: R. W. Laflin, Clerk.  
By Orlando Swain, Deputy." Held, That such indorsement was 
not a notice of plaintiff's attorney's claim of a lien for fees for his 
services performed in and about the suit, and further, that service 
of the summons so indorsed on the company did not convey notice 
to it of such claim of lien.
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2. DIsMISSAL: INTERVENTION. The attorney 

who instituted the suit for plaintiff applied to the trial court to be 
allowed to intervene and prosecute against the company his claim 
for fees. Held, That of the evidence filed in the matter of this ap
plication there was sufficient to sustain findings that there had 
been a dismissal of the action against the company, and a settle
ment and extinguishment of the plaintiff's claim against it, prior 
to any notice to it of any claim of the attorney's lien for fees; 
hence the denial of the application was not erroneous.  

ERROR froln the district court of Gage county. Tried 
below before BABCOCK, J. Affirmed.  

J. E. Cobbey, pro se.  

References: German Ins. Co. v. Eddy, 36 Neb., 461; Ger
man Ins. Co. v. Penrod, 35 Neb., 273; Kansas P. R. Co. v.  
Thacher, 17 Kan., 101; Smith v. Chicago, R. I. d& P. R. Co., 
56 Ia., 720; lis. Co. of North America v. Melimnans, 28 
Neb., 657.  

Alfrl Iet.lett, contra.  

HARRISON, J.  

An action was commenced in the district court of Gage 
county for the plaintiff by the intervenor, as her attorney, 
in which it appeared in the petition filed that she, as 
iortgagee of certain property in Beatrice, was entitled to 
the amount of the insurance thereon, evidenced by a pol
icy issued by the -Etna Insurance Company of defendants, 
the property having been totally destroyed by fire. The 
petition in the action was filed of date December 30, 1893.  
Subsequently, pursuant to a settlement of the disputed 
questions in the case, A. L. Green claiming to represent 
the plaintiff during such adjustment, the following state
ment was filed: 

"Now comes the plaintiff and dismisses the above enti
tied action without prejudice to future action at her 
costs. ANNA C. DORLAND, 

"By A. L. GREEN, Agent."
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This was filed January 19, 1894. Of the same date the 

intervenor filed the following: 

"All parties will take notice that the pretended dis

missal filed in this case is without authority and that I 
still have and claim the sum of $100 as attorney's fees 

for services rendered in this case, as alleged and claimed 
in the papers heretofore filed and the notice heretofore 
given. J. E. COBBEY." 

And on January 26 he filed a motion by which he 

asked to intervene. This motion was accompanied by a

petition in which appeared a statement of his claim for 

an attorney fee. The insurance company filed objections 
to the allowance of the intervention, affidavits were filed 

in support of the contentions of the parties respectively, 
and on presentation of the matter to the court the appli
cation to intervene was denied. The party who sought 

to intervene asks a review in this court of the action 
which resulted in the refusal to him of such right.  

That notice of the attorney's claim of a lien for fees 

must be brought home to any party as against whom it 

is sought to be made effectual, is not questioned, but it 
is urged that the requisite notice of such claim of lien 

was given the insurance company by an indorsement 
which appeared on the back of the summons served. The 
indorsement referred to was as follows: 

"If the defendant fail to appear and answer the plaint
iff will take judgment for $800 together with interest at 
7 per cent from September 26, 1893, and attorney fees and 
costs of suit.  

"Attest: R. W. LAFLIN, Clerk, 
"By ORLANDO SWAIN, Deputy." 

The claim against the insurance company was for a 

total loss by fire of a building insuring which it had 

issued a policy, and in such an action "The court, upon 

rendering judgment against an insurance company upon 

any policy of insurance, shall allow the plaintiff a rea

sonable sum as an attorney's fee, to be taxed as part of
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the costs." (Compiled Statutes, ch. 43, sec. 45.) An in
spection of the section which we have just quoted de
velops clearly that the amount to be allowed at the time 
judgment is rendered in a suit on a policy, as an at
torney's fee, as part of the costs, is to be to the plaintiff 
in the action and not to his attorney. The indorsement 
on the summons in this case hereinbefore set forth was 
without doubt a statement, in short, of the plaintiff's 
claims in the action. It had none of the requisites of 
a notice of a claim of lien. It did not, either directly or 
indirectly, refer to the attorney or his fees, and was not 
signed by him either for himself asserting any claim or 
in his representative capacity as attorney for the 
plaintiff. It did not purport to emanate from the attor
ney or to any extent or degree set forth his rights to fees 
in the case, and cannot, by any allowable construction, or 
by intendment, be said to convey a notice of an attorney's 
claim of lien in the action for fees.  

We are cited to the opinion in the case of Smith v.  
Chicago, R. I. & P. R. Go., 10 N. W. Rep. [Ia.], 244, as au
thority for the contention that the notice of attorney's 
lien might be written on, or in, the summons, and thus 
served with it. It is therein stated: "The defendant 
claims that the notice of the lien upon which the plaint
iffs rely is insufficient. The notice was inserted in the 
original notice and the service of it was made in con
nection with the service of the original notice. The ob
jection is based upon the ground that the original notice 
can have but one office, and that is to bring the defendant 
into court, and that anything inserted in the notice not 
pertinent to this purpose is foreign and extraneous, and 
ought not to be treated as having any force. The statute 
simply requires the notice to be given in writing. In 
this respect the notice given conformed to the statute.  
It was not a part of the original notice but was written 
in a blank space between the parts of the original notice.  
If it had been written upon the margin below the original 
notice and properly signed, we think no question could
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be properly raised as to its sufficiency. The case, in our 
opinion is not essentially different. To hold that it is 
would be giving more force to a mere matter of form 
than we feel justified in doing." From the foregoing we 
gather that the statement of the claim of lien must, in 
that case, have been sufficient. As we have seen, it was 
not in the case at bar, hence the case cited is not in point.  

In the affidavit of A. L. Green, who acted as agent for 
the plaintiff in the matter of compromise with the in
surance company, appeared the following: "Affiant says 
that the said J. E. Cobbey, before said case was dismissed 
on the 19th day of January, 1894, told this affiant to go 
on and dismiss said case, or do with it as he pleased; and 
affiant further says that the said J. E. Cobbey instructed 
this affiant as to the form, or the substance which should 
be contained and set forth in a dismissal of this case, 
all of which plaintiff used and made, and had the same 
filed on said 19th day of January aforesaid." This 
statement is not directly contradicted or denied. There 
are, however, some facts asserted in the affidavit of the 
intervenor somewhat inconsistent and conflicting there
with, but, coupled with other evidence on the same ques
tion, the foregoing statement fully sustained a finding 
that the dismissal, as made, was proper and binding on all 
parties concerned, including the intervenor, and there was 
evidence which supported a further finding that no notice 
of the attorney's claim for lien was given to the insurance 
company prior to the time of the extinguishment of its 
liability to the plaintiff by the completion of the settle
ment. This being true, no lien could accrue (Sheedy v.  
Mclurtry, 44 Neb., 499, and citations therein), and the 
trial court did not err in denying the request for inter
vention. The judgment of the district court is

AFF IRMED.
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Estabrook v. Stevenson.  

CAROLINE A. ESTABROOK, EXECUTRIX, APPELLANT, V.  
SAMUEL STEVENSON ET AL., APPELLEES.  

FILED JANUARY 19, 1897. No. 6924.  

Landlord and Tenant: REPAIRS: RECEIVER. Real property was leased 
for a term of ten years, an option reserved to the lessor to termi
nate it at the end of five years. The lessor elected to put an end 
to the lease at the close of the shorter period, and took the neces
sary steps to effect his purpose. This was resisted by the lessee, 
and during the course of the litigation which ensued the lessor 
made application for the appointment of a receiver to take charge 
and care of the property and collect the rents. This was granted, 
and subsequently the court was asked to order the receiver to pay 
some accounts due parties for material furnished and work per
formed in repairs to the property ordered to be made by the lessee 
and completed prior to the appointment of the receiver. This re
quest was granted. No liens had been perfected against the prop
erty for the amounts of the accounts. Held, Not to be charges 
against either the property or the rent money in the hands of the 
receiver, but individual debts of the lessee, and that the order to 
the receiver to pay them was erroneous.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Rccerscd.  

Estabrook & Davis, for appellant.  

A. 0. Wakeley, contra.  

HARRISON, J.  

It appears that on May 1, 1884, Experience Estabrook 
leased to Samuel Stevenson certain real estate in the 
city of Omaha for the term of ten years, with the privilege 
reserved to the lessor of terminating the lease at the expi
ration of five years of the term; that by a provision of 
the lease the lessor, at the termination of the term, should 
pay the lessee for such improvements as had been made 
or placed on the real estate by the lessee during the life 
of the lease, the value of such improvements to be deter
mined by arbitrators. The lessor gave notice of his elec
tion to terminate the lease at the end of the five years,
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arbitrators were chosen as had been provided, who made 
an award, to which the lessor objected and filed his peti
tion in the district court of Douglas county setting forth 

the facts. To. the petition the lessee and the party to 
whom he had conveyed his rights in the premises an

swered, and of the issues joined there was a trial and a 

resulting judgment, by which it was established that the 

lease had been terminated at the end of the five years.  

The award of the arbitrators as to the value of the im

provements was set aside, and the court in its decree ad

justed this and other matters. From this judgment an 

appeal was taken to this court by Samuel and Mary 
Stevenson. During the pendency of the appeal, Experi

ence Estabrook made application to the district court for 

the appointment of a receiver to take possession of the 

property, to have the charge thereof, to collect the rents 

and retain the same subject to the orders of the court.  

This application was made of date November 18, A. D.  

1893, and was resisted by the Stevensons. But on final 

hearing, December 30, 1893, the application was granted 

and a receiver appointed, who qualified, gave his bond, 

and assumed his duties. On November 30, 1893, during the 

pendency of the application for, and before the appoint

ment of, the receiver, the building of the leased property 

was damaged by fire and certain repairs rendered neces

sary to again put portions of the premises in a fit con

dition for occupancy. Some of the repairing was done 

by parties employed by Stevenson, other parts of the 

necessary work he executed himself, all being completed 

before the appointment of the receiver. It is stated in 

Stevenson's affidavit that the full rent for the month of 

December, 1893, would have been .$125, but it was les

sened by reason of the injury to the building by fire to 

the sum of $42, which he retained to pay him for his own 

personal services in repairing the building. Subsequent 
to his appointment, an application was made for an order 

of the court directing the receiver to pay, out of rent 

moneys collected by him, the accounts of parties for ma-

VOL. 50] 379



NEBRASKA REPORTS.

Estabrook v. Stevenson.  

terial used and labor performed in and about the repairs 
on the property of the injuries caused by the fire, and 
which were made and completed prior to his appoint
ment. This application was supported by affidavits, and 
on hearing, February 24, 1894, was sustained and the re
ceiver ordered to pay the accounts. From this order an 
appeal to this court was perfected. for Experience Esta
brook, who has since died, and the cause has been revived 
in the name of his executrix, Caroline Estabrook.  

There is but one brief filed in the cause, that for appel
lant. The appeal was prosecuted by virtue of the pro
vision of section 275 of the Code of Civil Procedure, 
wherein appears the following: "All orders appointing 
receivers, giving them further directions, and disposing 
of the property may be appealed to the supreme court in 
the same manner as final orders and decrees." The re
pairs were made and the debts contracted before the 
property was in the custody of the court or its receiver, 
and not by order of either court or receiver. The parties 
making them had no lien or claim against the premises, 
so far as this record discloses, and the accounts were not 
liens or charges on or against the fund in the receiver's 
hands of rents collected after he took charge of the prop
erty. The repairs were ordered by and made for Samuel 
Stevenson, and, unless liens had been perfected against 
the property, they had no other or further character than 
bills against him, and were accounts of his individual or 
personal indebtedness. We can discover no tenable 
grounds upon which the order to the receiver to pay these 
accounts from the rent money in his hands could be 
based. It was erroneous and must be reversed and the 
application for the order denied.  

JUDGMENT ACCORDINGLY.  

IRVINE, C., not sitting.
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Home Fire Ins. Co. v. Wood.  

HOME FIRE INSURANCE COMPANY OF OMAHA V. RICHARD 

WOOD ET AL.  

FILED JANUARY 19, 1897. No. 6863.  

1. Mistake: REFORMATION OF CONTRACT. To justify the reformation 

of a written contract for mistake, the mistake must be mutual and 

be established by clear, convincing, and satisfactory evidence.  

2. Insurance: REFORMATION OF POLICY. Evidence examined, and held 

insufficient to authorize the reformation of the policy in suit.  

3. - : OTHER POLICIES: INDORsEMENT. Where an insurance com

pany issues a policy with knowledge of other insurance on the 

same property, it cannot escape liability on the ground that no 

memorandum of the prior insurance was indorsed on the policy.  

4. -: -: NOTICE. A statement by the insured to the agent of 

the insurer that the former intends to procure additional insurance 

on the property is not notice of the existence of such additional 

insurance when obtained.  

5. - : - : BREACH OF CONTRACT. A fire insurance policy pro

vided that it should be void if other insurance was subsequently 

obtained without the consent of the company. The insured did 

thereafter procure other insurance on the same property, without 

such consent or knowledge of the insurer of its existence. Held, 

That there was a breach of the condition of the first policy, and a 

recovery cannot be had thereon.  

ERROR from the district court of Douglas county.  

Tried below before FERGUSON, J. R6versed.  

B. G. Burbank and Jacob Fawcett, for plaintiff in error.  

Charles B. Keller, contra.  

NORVAL, J.  

This was a suit to reform a policy of fire insurance, 

and for judgment on the policy when so corrected and 

reformed. The court found for plaintiffs, reforming the 

policy and entering judgment for the full amount of in

surance, with interest and costs. The only assignment 

urged for a reversal is the one which challenges the suf-
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ficiency of the evidence to sustain the finding and judg
ment.  

The facts may be briefly summarized thus: Wright 
Bros., on and for some time prior to June 27, 1891, were, 
and had been, engaged in the mercantile business at Fair
field, and B. F. Hyde was the soliciting agent at said 
place for the Home Fire Insurance Company of Omaha, 
with power to solicit applications for insurance, transmit 
them to the home office at Omaha, where the policies 
were written, and on the receipt of the policies by Mr.  
Hyde, he delivered the same to the insured and collected 
the preminnis. On the date aforesaid, Hyde solicited 
insurance of Wright Bros. on their stock of merchandise 
and store fixtures in the suni of $1,000 for the period of 
one year. The policy was prepared and executed by the 
proper officers of the defendant company in Omaha, after 
which it was transmitted to Mr. Hyde, who thereupon 
delivered the same to Wright Bros., and collected the 
premium thereon. The policy contained a provision that 
"this policy shall be void * * * if there is now, or 
shall hereafter be, obtained any other insurance (whether 

c valid or not) on said property or any part thereof;" and 
further, that "no agent or employe of this company, or 
any other person or persons, have power or authority to 
waive or alter any of the terms or conditions of this 
policy, or make any indorsements thereon, except only the 
secretary of this company, and any waiver or alteration 
by him must be in writing, and must be signed by him." 
The property covered by the policy was wholly destroyed 
by fire on December 8, 1891, and at that time the insured 
were carrying a total insurance of $5,500, $2,000 of which 
was in force when this policy was given, and Hyde then 
knew it, but the policy in suit contained no stipulation 
permitting other concurrent insurance. After the loss 
the policy was assigned to plaintiffs. The company de
fends on the ground of the obtaining additional insur
ance, subsequent to the issuance of the policy, without 
notice thereof to it, or making any request that consent
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therefor be given. On the other hand, plaintiffs alleged 

in their petition, in effect, that at the time the insurance 

was written it was agreed between Wright Bros. and the 

company that plaintiffs were to be permitted to carry 

$5,500 total insurance on the property; that without any 
fault or neglect of theirs, but through design or mistake 

of the defendant, or its agent, the company omitted to 

write in the policy, or to indorse thereon, any provision 

for concurrent insurance, and that said policy was re

ceived and the premium paid Wright Bros. in good faith 

without reading the same, believing that the policy con

tained the proper and necessary provisions permitting 

concurrent insurance. This averment was put in issue 

by the answer.  
The question involved is whether the evidence was suf

ficient to justify the reforming of the policy relative to 

additional insurance. The only testimony adduced on 

that branch of the case by plaintiffs was given by B. J.  

Wright, one of the insured, and is as follows: 
Ir. Hyde came to me several times before we made 

out the policy, or gave him a right to make it out, and 

wanted to take out a policy in the Home for $1,000, and 

tried to get us to take out more in that company.  

Mr. Fawcett: State what he said. Don't give your 

conclusion.  
A. Well, he said he wanted us to take out more in

surance,-make the policy larger; and at that time I told 

him that I did not see fit to do that, but we intended to 

replenish the stock and take out more insurance after

wards, which we did, and stated to him about the amount 

that we intended to carry, which at that time I told him 

that we intended carrying about $5,500; and a few days 

after he had been several times, I told him to make out a 

policy for $1,000, and told him the amount of insurance 

we had then, and what we intended to get.  

Q. How much insurance did you then have upon that 

stock at the time this policy was written? 

A. $2,000.
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Q. State whether or not you told Mr. Hyde what com
panies that insurance was in, and whether you showed 
him the policies or not.  

A. I do not remember whether I showed him the poli
cies or not, but think I told him the companies it was in, 
and the amount.  

Q. And how much insurance do you swear that you 
told Mr. Hyde at that time that you wanted to carry on 
that stock, and intended to carry on that stock? 

A. $5,500.  
Q. What, if anything, did you say to Mr. Hyde with 

reference to renewing the policy in the German-Ameri
can, and taking it out for $1,500 instead of $1,000? 

A. Why I think I told Mr. Hyde about the running out 
of this policy that Mr. Randall carried, and that I was 
going to renew it with an additional amount of $500 or 
$1,000. I do not remember just the words that we used 
at that time; we had several talks about it. * * * 

Q. When you received this policy what Was done with 
it? 

A. I received it and put it in the safe with the balance 
of them.  

Q. State whether or not you examined or read over 
that policy at the time you received it.  

A. No, sir; I did not.  
Q. When did you first read over and examine that 

policy? 
A. The next day after the fire.  

Cross-examination: 
Q. Did you ever at any time, after this policy was de

livered to you, direct the defendant company or any of 
its agents.to make any indorsements upon the policy for 
additional insurance? 

A. I did not.  
Q. Did you ever at any time after you put on the addi

tional $500 insurance in the German-American, and be
fore the fire, notify the defendant company, or any of its 
agents, that you had done so?
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A. No, sir; I did not.  
Q. Did you ever at any time after obtaining that addi

tional $500 insurance in the German-American request 

the defendant, or any of its agents, to indorse permission 

for such additional insurance upon your policy? 

A. Not that I remember of.  

It is also admitted of record that prior to : ie fire no 

request was made of the company by the insured to in

dorse any provision upon the policy permitting additional 

insurance. B. F. Hyde testified that he was a soliciting 

agent of the defendant, issued no policies for them, and 

made no indorsements thereon, and had no authority to 

do so; that he had no recollection, at the time he solic

ited this insurance, of B. J. Wright telling him it was 

the intention to carry $5,500 insurance on the property 

and wished to arrange to carry that amount; "It has oc

curred in my mind that I never had any conversation 

about it, except at the time of soliciting the insurance he 

showed me two policies of $1,000 each;" that he informed 

the company when he made the daily report of the risk 

of the amount of insurance on the property. A. C. Hull 

testified that he was special agent of the defendant, em

powered to inspect risks, approve or reject them, in the 

south half of the state; that on June 27, 1891, he visited 

the store of Wright Bros. at Fairfield and inspected and 

approved their risk; that on that occasion one of said 

firim told him they were carrying $2,000 other insurance 

besides the $1,000 they were applying for that day; that 

$3,000 was the total amount they asked for or wanted to 

carry on this stock; that there was nothing said about 

auv additional insurance above $3,000.  
That a court of equity will relieve against a mutual mis

take there can be no question; but it will not reform a 

policy of insurance or other contract on the ground of a 

mistake of fact, unless the proof is clear, convincing, and 

satisfactory, and free from reasonable controversy. The 

burden is upon the party alleging the mistake to establish 

it upon the trial. (Blake Opera Hlouse Co. v. Hon Ins. Co., 
29
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73 Wis., 667; Cox v. TVoods, 67 Cal., 317; National Fire Ins.  
Co. v. Crane, 16 Md., 260; Steinberg v. Phamix Ins. Co., 49 
Mo. App., 255; Smith v. Allen, 14 So. Rep. [Ala.], 760; North
field Farmers Township Mutual Fire Ins. Co. v. Sweet, 46 Ill.  
App., 598; Osmundson v. Thompson, 57 N. W. Rep. [Ia.], 
863; Hiowland v. Blake, 97 U. S., 624.) In the last case 
cited above Mr. Justice Hunt, in discussing the question 
of the reformation of written instruments upon the 
ground of mistake, observes: "In each case the burden 
rests upon the moving party of overcoming the strong 
presumption arising from the terms of a written instru
ment. If the proofs are doubtful and unsatisfactory, if 
there is a failure to overcome this presumption by testi
mony entirely plain and convincing beyond reasonable 
controversy, the writing will be held to express correctly 
the intention of the parties. A judgment of the court, a 
deliberate deed or writing, are of too much solemnity to 
be brushed away by loose and inconclusive evidence." 

A careful reading and consideration of the proofb on 
behalf of plaintiffs convinces us that it falls far short of 
establishing that a mistake was made in writing the 
policy in its not providing for subsequent concurrent in
surance. It probably should have contained an indorse
ment of the $2,000 prior insurance; but that it failed in 
this respect did not affect the rights of the insured, since 
the company, at the time this risk was written, had notice 
of the existence of such prior insurance. (Home Fire Ins.  
Co. v. Hammang, 44 Neb., 567.) It does not appear from 
Mr. Wright's testimony that there was any agreement or 
understanding between himself and defendant's agent, 
Mr. Hyde, that the policy should provide for $5,500 con
current insurance. The most that can be claimed for 
Mr. Wright's testimony is that he informed the coin
pany's agent of the intention of his firm to replenish the 
stock, and afterwards take out additional insurance, so 
as to make the total amount of insurance on the property 
about $5,500. Not until the stock was increased by new 
purchases was it proposed to take out other policies. The
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insured should have applied for and obtained an indorse
ment upon the policy in suit for additional insurance 
after the stock was replenished. The evidence of 
Wright, standing alone, falls far short of establishing a 
mutual mistake, such as would justify a court of equity 
in reforming the policy. This being true, it is unneces
sary to discuss the evidence on behalf of the insurer.  

It is undisputed that the company had no notice of the 
additional insurance. The statement of Mr. Wright to 
defendant's agent when the risk was solicited, that the 
former intended to take out additional insurance on the 
property, is not notice that the insured had procured 
such additional insurance. (Eagle Fire Co. of Yew York 
v. Globe Loan d Trust Co., 44 Neb., 380.) The procuring of 
the subsequent insurance by the insured on the property 
without the knowledge of the defendant or its written 
consent therefor being indorsed on the policy is in vio
lation of the clause therein forbidding additional insur
ance, and avoids the policy. (German Ins. Co. v. Heiduk, 
30 Neb., 296; Hughes v. Insurance Co. of Yorth America, 40 
Neb., 626.) From this it follows that the district court 
erred in reforming the policy, and entering judgment 
thereon. The judgment will, therefore, be reversed and 
the cause remanded for further procedings.  

REVERSED AND REMANDED.  

BAUM IRON COMPANY V. UNION SAVINGS BANK.  

FILED JANUARY 19, 1897. No. 6944.  

1. Verdict: IMMATERIAL FINDINGs. A verdict which is responsive to 

all the issues made by the pleadings will not be rejected because 

of immaterial findings.  

2. - : JUDGMENT: VARIANCE. When a verdict is sufficient to au

thorize a judgment, and there is no substantial variance between 

it and the judgment, the case will not be reversed for an infor

mality in the verdict.
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3. Replevin: CONVERSION: DAMAGES. In replevin, where the property 
has been returned to the defendant for the failure of the plaintiff 
to give the statutory undertaking, and the action proceeds as one 
for conversion, the measure of his damages, in case the right of 
property and right of possession are found in his favor, is the mar
ket value of the property, with lawful interest thereon.  

Eunon from the district court of Douglas county.  
Tried below before BLAIR, J. Affirned.  

Kennedy & Learned, for plaintiff in error.  

Frederick Shepherd, Hugh La Master, and McClanahan & 
Halligan, contra.  

NORVAL, J.  
A single question is presented for review, viz., whether 

the judgment is supported by the verdict of the jury.  
The Union Savings Bank instituted an action of re

plevin against the Baum Iron Company to recover certain 
personal property, of which the petition alleged plaintiff 
was the owner and entitled to its immediate possession; 
that the value of the chattels was $2,000; that defendant 
wrongfully detained them, to plaintiff's damage in the 
sum aforesaid. The prayer was for the return of the 
property, or its value if not returned, and for damages for 
the wrongful detention, and costs. The answer was a 
general denial. 'The property was taken under the writ, 
but the plaintiff having failed to give the undertaking 
required by statute, the chattels were returned by the 
officer to the defendant, and the action thereafter pro
ceeded as one for damages only, under section 193 of the 
Code of Civil Procedure, which resulted in the following 
verdict being returned by the jury: , 

"We, the jury, duly impaneled and sworn to try the 
issues joined between the said parties, do find for the said 
plaintiff, that at the commencement of this action the 
plaintiff was, and now is, entitled to the possession of the 
following described articles, to-wit: 19 iron pulleys, 6 
wooden pulleys, 40 feet of one and one-quarter inch shaft-
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ing, 7 shaft hangers, 1 sand paper machine, 1 grindstone 
and fixtures, 1 ripsaw and stand, 1 buzz jointer, 1 boring 

machine, 1 trusser, 1 power windlass, 1 heading lathe, 1 

wheel stave jointer and 5 saws, of the value of $715, and 

do assess his damage at the sum of $1.  
"We further find that at the commencement of this 

action the defendant was, and now is, entitled to the 

possession of the remainder of said goods mentioned in 

the writ of replevin in this case.  
"PE~RRY C. ilOUGH, 

"Forenw 1." 

A motion for a new trial was made by the defendant, 
which was overruled by the court and judgment entered 

upon the verdict in favor of the plaintiff for the sum of 

$716, together with costs of suit.  
It is argued that the verdict is wholly insufficient to 

authorize a judgment for plaintiff for more than $1 and 

costs, in that it did not pass upon the question of owner

ship of the property, but the right of possession merely, 
and hence the value of the property was not recoverable.  

This position is untenable. If the premises were true, 
obviously the conclusion drawn therefrom by counsel 
would inevitably follow. But the jury found more than 

the right of possession of part of the property in plaintiff.  

They found generally for the bank, which responded to 

the issue made by the pleadings that it was the owner of 

the chattels; and had the verdict contained no specific 

finding upon the question of possession, plaintiff would 

have been entitled to recover the value of all the prop

erty, with legal interest. But the jury having determined 

that the plaintiff had the right of possession of a part of 

the property only, its recovery was limited to the value of 

such portion, and interest. The action proceeded to trial, 
not for the recovery of the property, but as for conversion, 
to recover its value; and it is conceded by counsel that 

no specific findings as to ownership and right of posses

sion were necessary. The soundness of the proposition 

cannot be successfully assailed. The verdict would have
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been good had it merely found generally for the plaintiff, 
and assessed the amount of its recovery. (Philleo v. Mc
Donald, 27 Neb., 142.) Such is the effect of the verdict in 
this case when the immaterial finding as to the right of 
possession is eliminated and disregarded as surplusage.  
If such finding had been omitted, the verdict would nev
ertheless have been responsive to the issues to be tried; 
and a verdict will not be rejected because informal or con
taining immaterial findings. (Degering v. Flick, 14 Neb., 
448; State v. Beal, 48 Neb., 817.) Counsel for defendant 
misconstrue the force and effect of the verdict returned 
when they say that it finds the right of possession alone 
in the plaintiff of a portion of the property, and is silent 
as to ownership. The first finding of the jury upon the 
issues joined is "for the said plaintiff." The right of 
property, as well as the right of possession, was involved, 
and both of these were determined in favor of the bank 
by the finding "for the said plaintiff," and it was limited 
only by the special findings as to right of possession.  
The decisions cited by defendant below do not sustain 
the contention of its counsel that the jury failed to pass 
upon the ownership of the property, since the verdict in 
each of such cases differed materially from the one under 
consideration. Thus, in Holt v. Van Eps, 46 N. W. Rep.  
[Dak.], 689, the verdict returned was: "We, the jury, find 
that the plaintiff is entitled to the possession of the prop
erty, and find its value to be $650, and assess his damages 
to be $75;" and in Yick Kee v. Dunbar, 26 Pac. Rep. [Ore.], 
275, the verdict read; "We, the jury in the above entitled 
action, find that the plaintiff is entitled to the possession 
of the property described in the complaint, and assess the 
value thereof at $3,000, and that plaintiff has been dam
aged by the detention thereof $-." In neither of those 
cases was there a general finding for the plaintiff, but 
merely an adjudication upon the question of the right of 
possession to the property. The same is true of the other 
cases cited by defendant below. Manifestly a verdict like 
either of those above quoted would not be sufficient to
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warrant a judgment for the value of the property, since 
such a recovery cannot be had upon a mere right of pos
session. Phipps v. Taylor, 16 Pac. Rep. [Ore.], 172, was re

plevin, and the verdict found the right of possession of a 
portion of the property in plaintiff and the remainder in 

the defendant, but was wholly silent as to the question 
of ownership; hence it is not an authority for holding 
that the verdict in this case is defective in substance.  
The same observations apply to Child v. Child, 13 Wis., 18, 
and Appleton v. Barrett, 22 Wis., 568, in neither of which 
did the verdict determine the title to the property. The 
case of Smith v. Phelps, 7 Wis., 211*, cited by defendant 
below in this action, was overruled by the same court in 
Everit v. Walworth County Bank, 13 Wis., 469, in so far as 
it decided that the verdict there under consideration was 
insufficient. In the Everit case, which was replevin, the 

verdict was sustained as sufficient in substance, which 
was in this language: "The jury find for the plaintiff; 

they find the value of the property in question to be $600, 
and assess its damages at the sum of six cents." Strike 
out of the verdict before us the specific finding as to pos

session, and it is substantially like the one last above 
quoted. Ela v. Bankes, 37 Wis., 89, was an action to re

cover possession of certain crops, in which the jury found 
"for the defendant, and that he was entitled to the posses

sion of the property," and also found its value and his 

damages for its detention. It was held that the verdict 
was a finding that the property belonged to the defend

ant and disposed of all the issues in the case. To the 

same effect are Hall v. Jenness, 6 Kan., 356; Cain v. Cody, 
29 Pac. Rep. [Cal.], 778.  

We are constrained to hold that the verdict in this 

case determined the right of property in favor of plaint
iff below, and is responsive to every issue the jury 

were required to pass upon. The verdict, it is true, 
is somewhat irregular in the matter of the assess

ment of the amount of recovery, in that it does not spe

cifically state the aggregate amount to which the jury
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deemed him entitled, but merely found the value of the 
property to be $715, and assessed the amount of the dui
ages at $1. It is not for these reasons fatally defective.  
The amount of recovery was not left indefinite, but was 
easily ascertainable without going outside of the verdict.  
by adding together the value and damages specifically 
determined by the jury. The measure of plaintiff's re
covery was the market value of the property, of which the 
title and right of possession were found to be in plaintiff 
below, with lawful interest thereon from the date of the 
unlawful taking to the first day of the term of court at 
which the trial was had. Interest was an element of dam
ages, and the presumption must be indulged that the 
amount awarded therefor is represented by the $1 as
sessed as damages.  

It is argued that the valuation of the property at $715 
cannot be regarded as equivalent to an assessment of 
damages in that sum, and Black v. Winterstein, 6 Neb., 
224, is cited to sustain the contention. That was re
plevin, the property being taken under the writ and pos
session delivered to plaintiff. The jury simply found the 
right of possession in the defendant and assessed the 
value of the property, but omitted to assess his damages, 
nevertheless the court rendered judgment for the defend
ant for the amount of the value returned by the jury, less 
$55, the sum remitted by the defendant. In that case 
the ownership of the property was not found to be in the 
defendant, but the mere right of possession; henc. it 
lacks analogy. LAKE, C. J., in the opinion, observed: "If 
the jury had found the right of property, as well as the 
right of possession, in the defendant, then the true meas
ure of damages would have been its fair market value." 
The verdict herein supports the judgment, and the latter 
is accordingly 

AFFIRMED.
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 

v. NEMAHA COUNTY.  

FILED JtNUARY 19, 1897. No. 6934.  

1. Taxation: COUNTIEs: EXCESSIVE LEVY. Under the constitution a 

county board has no authority to levy taxes which in the aggre

gate exceed $1.50 per $100 valuation, unless authorized so to do by 

the vote of the electors of the county, except for the payment of 

indebtedness existing at the date of the adoption of the consti

tution.  

2. - : : . When taxes levied by the county exceed the 

maximum rate fixed by the constitution, such portion of such 

taxes as is above the constitutional limit was levied for an "illegal 
and unauthorized purpose" within the meaning of section 144 of 

article 1, chapter 77, of the Compiled Statutes.  

3. - : - : RECOVERY or TAXES PAID UNDER PROTEST. Said 

section has provided two methods of recovering from a county ille

gal taxes paid under protest: First-Where the tax is claimed to be 

invalid for the reason that the property is not liable for taxation, 
or has been twice assessed in the same year and the taxes paid 

thereon, the party may, within thirty days after paying the same, 

file a verified claim with the county board setting forth the 

amount of taxes paid under protest, the grounds of such protest, 
and attach thereto the tax receipt, and he may appeal to the dis

trict court from any adverse decision. Second-If the tax paid 

under protest was imposed for any illegal or unauthorized purpose, 

or for any reason, other than double assessment or that the prop

erty was not subject to taxation, the tax is invalid, a suit at law 

may be maintained to recover the same.  

ERROR from the district court of Nemaha county.  

Tried below before BABCOCK, J. Reversed.  

J. W. Deweese and J. S. Stull, for plaintiff in error.  

A. J. Jburnhaw, contra.  

NORVAL, J.  
This action was brought by the railroad company in 

the district court of Nemaha county to recover from the 

county $213.12 for taxes paid under protest, and alleged 

to have been illegally and unlawfully levied in the year
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1892 upon the property of the plaintiff. A demurrer to 
the petition was sustained by the court below, and the 
action dismissed, which ruling is assigned for error.  

From the allegations of the petition it is disclosed that 
the county board of Nemaha county levied taxes in said 
county for the year 1892 for the following amounts: Gen
eral fund, 9 mills; special road fund, 1 mill; county 
bridge, 4 mills; county road, 2 mills; county soldiers' 
relief fund, I mill; total, 16j mills; that no vote of the 
people had been taken authorizing any such levies; that 
the assessed valuation of the property of the plaintiff in 
said county for said year was $213,120, and the amount of 
taxes imposed in excess of the constitutional and statu
tory limit was $213.12, which last mentioned sum plaint
iff paid to the treasurer of Nemaha county on January 27, 
1893, under written protest at the time duly made, and 
on the same day made a demand in writing upon said 
treasurer for the refunding to it of the amount of taxes 
thus paid, but that no part of the same has been re
funded, and that on the 16th day of March, 1893, the 
county clerk of said county notified plaintiff that the 
county had decided, upon due consideration, not to re
fund the same.  

The first question to be considered is whether the 
county board had any authority to levy a tax of 16 
mills on the dollar valuation for county purposes. Sec
tion 5 of article 9 of the constitution of this state de
clares: "County authorities shall never assess taxes the 
aggregate of which shall exceed one and a half dollars 
per one hundred dollars valuation, except for the pay
ment of indebtedness existing at the adoption of this con
constitution, unless authorized by a vote of the people of 
the county." The foregoing provision is clear and unam
biguous. The maximum rate of taxes which county 
boards can impose in any one year is by it fixed at "one 
and a half dollars per one hundred dollars valuation," 
unless a greater rate is authorized by a vote of the 
county, except for the payment of a valid indebtedness
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existing when the constitution was adopted. This is a 
limitation upon the power of the legislature, and it can
not authorize a levy of taxes in excess of the maximum 
rate named in the constitution. (In re House Roll 284, 31 
Neb., 505; State v. Weir, 33 Neb., 35; Young v. Lane, 43 
Neb., 812.) No portion of this 16-1-mill levy having been 
made to pay any indebtedness of the county which ex
isted when the constitution was adopted, and it being 
specifically alleged that no vote of the electors of the 
county had ever been taken to authorize such levy, the 
taxes exceeding the constitutional limit levied and as
sessed upon plaintiff's property were illegal and void.  

It is insisted that the court below had no original ju
risdiction of the action, but that the remedy of plaintiff 
was to have presented its claim to the county board, and 
if the same was rejected, appeal from the decision to the 
district court. The determination of this question in

volves a consideration and construction of sections 144 

and 145 of article 1, chapter 77, Compiled Statutes. Sec

tion 144, inter alia, provides: "In every case the person 

or persons claiming any tax, or any part thereof, to be for 

any reason invalid, who shall pay the same to the county 

treasurer, tax collector, or other proper authority, may 
proceed in the following manner, viz.: First-If such 

person claim the tax, or any part thereof, to be invalid 

for the reason that the property upon which it was levied 

was not liable to taxation, or that said property has been 

twice assessed in the same year and taxes paid thereon, 
he may pay such taxes under protest to the tax collector, 

county treasurer, or other proper authority, and it shall 

be the duty of the collector, treasurer, or other proper 

authority receiving such taxes, to give a receipt therefor, 

stating thereon that they were paid under protest, and 
the grounds of such protest, whether not taxable, or 

twice assessed, and taxes paid thereon. * * * 

Within thirty days after paying such taxes, the person 

paying them shall file a statement in writing, duly veri

fied, with the county board, setting forth the amount of
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taxes paid under protest, the grounds of said protest, and 
shall attach thereto the receipt taken for said taxes.  
Whereupon at the first meeting of the county board 
thereafter, they shall enquire into the matter, and if they 
shall find either that the property upon which such taxes 
were levied, was not liable to taxation, or that it had 
been twice assessed in the same year, and taxes paid 
thereon, they shall issue an order to the county treasurer 
to refund said taxes, stating therein what sum shall be 
refunded, and if they shall find that the grounds of such 
protest are not true, they shall issue an order to the 
county treasurer to dispose of said money in the same 
manner as though it had not been paid under protest.  
Appeals may be taken from such decisions in the same 
manner and within the times set forth in sections 37 and 
38, chapter 18, of the Compiled Statutes of Nebraska; 
and if such an appeal be taken, the treasurer shall retain 
such taxes until the case is finally determined. Pro
vided, That he shall in all cases retain said money until 
the time for an appeal shall have elapsed. * * * 

Second-If such person claim the tax, or any part 
thereof, to be invalid for the reason that it was levied or 
assessed for an illegal or unauthorized purpose, or for 
any other reason, except as hereinbefore set forth, when 
he shall have paid the same to the treasurer, tax col
lector, or other proper authority, in all respects as though 
the same was legal and valid, he may, at any time, within 
thirty days after such payment, demand the same, in 
writing, from the treasurer of the state, of the county, 
city, village, township, district or other subdivision for 
the benefit, or under the authority, or by the request of 
which the same was levied, and if the same shall not be 
refunded within ninety days thereafter, may sue such 
county, city, village, township, district, or other subdi
vision, for the amount so demanded, and if upon the trial 
it shall be determined that such tax, or any part thereof, 
was levied or assessed for an illegal or unauthorized pur
pose, or was for any reason invalid, judgment shall be
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rendered therefor, with interest, and the same shall be 
collected as in other cases." 

It is very evident that the legislature has, by the 
foregoing section, provided two separate and distinct 
modes of procedure to obtain illegal taxes which have 
been paid under protest,-one by the presentation of a 
claim for such taxes, by the person paying the same, 
to the county board for audit and allowance, with the 
right of appeal from the decision provided for; and 
the other remedy being by suit at law to recover such 
taxes. But it will not escape notice that the method 

of procedure is determinable by the ground or grounds 
which render the taxes illegal. The first method pro
vided in the section is limited to taxes imposed on prop

crty not subject to taxation, or to taxes rendered invalid 

by the reason of double assessment of the same property, 
while suit against the county, city, or other subdivision is 

authorized when the tax paid under protest was imposed 

for an illegal or unauthorized purpose, or for any reason 

other than for double assessment, or that the property 

was exempt from taxation, is invalid. The taxes in con

troversy in this case exceeded the maximum constitu
tional limit; therefore they were assessed for an illegal 

and unauthorized purpose within the meaning of said 

section 144, and the remedy by suit was the proper one to 

pursue.  
In reaching this conclusion the provisions of section 

145 of said chapter have not been lost sight of. They, it 

is true, authorized the treasurer, when a demand is made 

upon him to refund taxes paid, as provided in the second 

method of procedure indicated in section 144, to transmit 

a copy of such demand to the authorities whose duty it 

is to audit and pay claims against the state, county, city, 

etc., as the case may be, and they are required to pass 

upon the same as upon any other claim. This section, 

145, was not enacted for the benefit of the taxpayer, but 

for the public, to afford the proper authorities an oppor

tunity to pass upon and pay claims for taxes paid under
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protest, which were assessed for an illegal and unauthor

ized purpose, and thereby prevent needless litigation.  
Said section does not require the person paying a tax 

under protest to file a claim therefor with any board, for 

audit and allowance, nor does the record before us show 

that plaintiff has done so in the case at bar. The only 

averment in the petition on the subject is that the county 

clerk notified the company that the county had decided 

not to refund the taxes, but this does not justify the in

ference that the plaintiff presented its claim to the county 

board for allowance, since by section 145 it was made the 

duty of the county treasurer to transmit to such board a 

copy of the demand to refund the taxes, for allowance or 

rejection, which was probably done in this case. No pro

vision is made for appeal from such action. Whether 

plaintiff might have presented its claim to the county 

board for allowance as a general creditor of the county, 
and after an adverse decision, appealed to the district 

court, it is unnecessary to decide, as the question does 

not arise in this case. Under the statute it had the right 

to recover the taxes by suit. The court below erred in 

sustaining the demurrer to the petition, and the judg

ment is reversed, and the cause remanded for further 

proceedings.  
REVERSED AND REMANDED.  

EDWARD RENARD, APPELLEE, V. IRA THOMAS ET AL., 

APPELLANTS.  

FILED JANUARY 19, 1897. No. 6961.  

Appeal: LACHES: DISMISSAL. An appeal to the supreme court not 

taken within six months from the date of the rendition of the 
decree or final order sought to be reviewed will be dismissed.  

APPEAL from the district court of Burt county. Heard 

below before FERGUSON, J. Appeal dismissed.

Ira Thomas, for appellants.
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H. H. Bowes, contra.  

NORVAL, J.  

This is an appeal from a decree rendered in the court 

below on the 17th day of November, 1893, foreclosing a 
tax lien. The transcript was filed in this court, and the 

appeal docketed, on May 18, 1894, which was more than 
six months after the rendition of the decree; hence this 

court has no jurisdiction of the cause. (Verges v. Roush, 

1 Neb., 113; Glore v. Hare, 4 Neb., 131; Schuyler v. Hanna, 
28 Neb., 601; Fitzgerald v. Brandt, 36 Neb., 683; Withuell 
v. City of Omaha, 37 Neb., 621; Omaha Loan &- Trust Co. v.  

Ayer, 38 Neb., 891.) The appeal is accordingly 

DISMISSED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 

V. STATE OF NEBRASKA, EX REL. STATE BOARD OF 

TRANSPORTATION.  

FILED JANUARY 19, 1897. No. 6795.  

Railroad Companies: RIGHT OF WAY: ELEVATORS: BOARD OF TRANS

PORTATION: CONSTrTUTIONAL LAw. An order of the state board of 

transportation under the provisions of the act of March 31, 1887, 
entitled "An act to regulate railroads and prevent unjust dis

crimination," etc., which requires a railroad company to surrender 

a portion of its right of way for an elevator site to a person or 

corporation engaged in the buying and shipping of grain, con

templates the taking of property for mere private use within the 

prohibition of the United States constitution, and is accordingly 

without authority and void. (Missouri P. R. Co. v. State, 17 Sup.  
Ct. Rep., 130, reversing same case, 29 Neb., 550.) 

Enno from the district court of Custer county. Tried 

below before HARRISON, J. Reversed.  

J. W. Deweese and J. S. Kirkpatrick, for plaintiff in 

error.

Sullivan & Gutterson and J. R. Dean, contra.
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NoRvAL, J.  

On the 9th day of February, 1893, the state board of 
transportation, on the complaint of one Byram Blair, 
made and entered of record an order requiring the plaint
iff in error, hereafter called the railroad company, to 
furnish him, the said Blair, the site for the erection of a 
grain elevator upon its right of way and sidetracks in the 
city of Broken Bow. On the 5th day of July, 1893, said 
board instituted this proceeding in the district court of 
Custer county for the purpose of enforcing the order 
aforesaid by means of a writ of mandamus against the 
respondent railroad company. A trial was had in the 
district court upon issues joined, which resulted in a 
finding and judgment in accordance with the prayer of 
the relator, and which has, by means of the petition in 
error of the railroad company, been removed into this 
court for review.  

Several questions are presented by the record, although 
the one necessarily decisive of the controversy is whether 
railroad companies doing business as common carriers 
within this state are, by virtue of the act of March 13, 
1887, entitled "An act to regulate railroads and prevent 

unjust discrimination," etc. (Session Laws, 1887, p. 541, 
ch. 60), required to furnish elevator sites upon their 

rights of way for persons and corporations engaged in 

the business of buying and shipping grain. That ques
tion was in State v. Missouri P. R. Co., 29 Neb., 550, after 

a careful consideration of the subject, resolved in the af
firmative. But a petition in error prosecuted by the re

spondent therein to the supreme court of the United 

States resulted in the reversal of the judgment of this 

court. (See Missouri P. R. Co. v. State, 17 Sup. Ct. Rep., 
130.) The court, in the decision last cited, speaking by 
Mr. Justice Gray, declared that the order of the board of 

transportation, similar in effect to the one here relied 

upon, contemplated the taking of the property of the re

spondent without its consent, for a mere private use, and
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was accordingly violative of article 14, amendment to 

the constitution of the United States. To that decision 

of the court of last resort in all cases of alleged repug
nance of the laws of any state to the constitution of the 

United States, it is our duty to yield obedience. It fol

lows that the judgment complained of, which is based 

upon the decision of this court in the case above cited, 
must be reversed and the cause dismissed.  

REVERSED.  

HARRMsoN, J., not sitting.  

THOMAS FICKES, APPELLEE, V. VICK BROTBERS ET AL., 

APPELLANTS.  

FILED JANUARY 19,1897. No. 7013.  

Judgment: INJUNCTION. In an action to enjoin the enforcement of a 

judgment, relief should not be granted because of the service of an 

unauthorized summons upon which such judgment was rendered, 

in the absence of a showing of the existence of a defense to the 

cause of action which formed the basis of the judgment assailed.  

APPEAL from the district court of Saunders county.  

Heard below before WHEELER, J. Reversed.  

Stevens & Cochran, for appellants.  

E. f. Wooley, contra.  

RYAN, C.  

This action was brought in the district court of Saun

ders county by Thomas Fickes to enjoin the collection of 

a judgment rendered against him by a justice of the peace 

of Lancaster county. It was alleged in the petition of 

Mr. Fickes that at the time that said judgment was ren

dered he was a resident of Cass county, and that by 

30
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reason of a collusive entry of appearance by a co-defiJnd
ant, also a resident of Cass county, the aforesaid justice 
of the peace assumed to have jurisdiction, upon a sum
mons afterwards served in Cass county, to render judg
ment against Fickes. There was a decree as prayed, 
and to reverse such decree this appeal is prosecuted.  

There was a radical defect in the petition of Mr. Fickes 
as to the existence of a defense to the cause of action 
upon which judgment had been rendered by the justice 
of the peace in Lancaster county. There were in the 
petition the following averments: "That said judgment 
was so fraudulently obtained as aforesaid because this 
plaintiff had a good and valid defense against said note, 
which fact the Vick Bros. well knew and so fraudulently 
obtained said judgment to prevent this plaintiff from 
making said defense." There was no reference to a de
fense other than was contained in the language just 
quoted. In Iughes v. Housel, 33 Neb., 703, it was held 
that when a party seeks to set aside a judgment against 
him which is regular on its face, on the ground that he 
has a meritorious defense, lie must plead the facts consti
tuting such alleged defense. The same rule was enforced 
in Lander v. Abrahamson, 34 Neb., 553, and in Winters v.  
Means, 25 Neb., 241. In Janes v. Howell, 37 Neb., 320, it 
was held that even where the return of service of sum
mons was shown to be false, there must, to entitle to re
lief, be averments and proof of the existence of a meri
torious defense. In the case under consideration there 
was no defense alleged or found by the court in its special 
findings of fact, neither was there any evidence to justify 
such a finding had it been made. The judgment is there
fore reversed and the cause is remanded for further pro
ceedings.  

REVERSED AND REMANDED.
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T. A. SHAW & COMPANY V. ROBINSON & STOKES COMl
PANY ET AL.  

FILED JANUARY 19, 1897. No. 6997.  

1. Corporations: INSOLVENCY: PREFERRING CREDITORS. There is no 
inflexible rule in existence which, under all conditions, prevents 
an insolvent corporation from transferring or incumbering its 
property in good faith and for proper purposes.  

2. -: . Whether or not an insolvent corporation has 
made a disposition of its property in fraud of the rights of its 
creditors cannot be determined as a question of law, but, as a 
question of fact, must be determined upon consideration of the 
evidence in each particular case.  

ERROR from the district court of Douglas county.  
Tried below before FERGUSON, J. Affirmed.  

The facts are stated by the commissioner.  

Duflie d Van Dusen, for plaintiff in error: 

The assignments made and the attachment suits com
menced by the assignees and levied upon the property 

of the company, followed by placing the company in the 
hands of a receiver upon its own application, constituted 

a general assignment for the benefit of the creditors. It 
was one transaction in the eyes of the law, and the com
pany having attempted to prefer certain creditors, the 
assignment is void. (Burrowos v. Lehudorif, 8 Ia., 96; Van 
Patten v. Burr, 52 Ia., 518; Perry v. Holden, 22 Pick. [Mass.], 
269; Kellogg v. Root, 23 Fed. Rep., 525; Berry v. Outts, 42 

Me., 445; Dogett v. Herman, 5 McCrary [U. S.], 269.) 
The directors of an insolvent corporation are trustees 

for the creditors. (Bliss v. Matteson, 45 N. Y., 22; Buttx 

v. Wood, 37 N. Y., 317; Robinson v. Smith, 3 Paige Ch.  

[N. Y.], 222; Aberdeen R. Co. v. Blaike, 1 McQueen [Scotch], 
461; Horbach v. Marsh, 37 Neb., 22; Bradley v. Farnell, 1 

Holmes [U. S.], 433.) 
The directors of an insolvent corporation cannot give
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preference to one of its creditors over another. (Wood v.  
Dummer, 3 Mason [U. S.], 308; Rouse v. Mcrchants Nat.  
Bank, 46 0. St., 493; Beach v. Miller, 130 Ill., 162; Drury 
v. Cross, 7 Wall. [U. S.], 299; Curran v. State, 15 How. [U.  
S.], 307; Richards v. New Hampshire Ins. Co., 43 N. H., 263; 
Haywood v. Lincoln Lumber Co., 64 Wis., 639; Port v. Rus
sell, 36 Ind., 60; Lippincott v. Shaw Carriage Co., 21 Fed.  
Rep., 577; Martin v. Zellerbach, 38 Cal., 300; Holder v.  
Lafayette, B. & M. R. Co., 71 Ill., 106; Pyles v. Riverside 
Furniture Co., 30 W. Va., 134; Lamb v. Laughlin, 25 W.  
Va., 300; Burr v. McDonald, 3 Gratt. [Va.], 206; Briggs v.  
Penniman, 8 Cow. [N. Y.], 390; Carey v. Cincinnati & C. R.  
Co., 5 Ia., 357; Philips v. Whickham, 1 Paige Ch. [N. Y.], 
595; Bank of Poughkeepsie v. Ibbotsen, 24 Wend. [N. Y.], 
478; Moore v. Whitcomb, 48 Mo., 543; State Savings Ass'n 
v. Kellogg, 52 Mo., 588.) 

The fact that the company is an Iowa corporation gives 
it no additional right to prefer creditors. (Guillander v.  
Howell, 35 N. Y., 657; Delahaye v. Heitkemper, 16 Neb., 
475; Ford v. Plankinton Bank, 58 N. W. Rep. [Wis.], 766; 
Gonover v. Hull, 10 Wash., 673; Orr v. Thompson, 35 S. W.  
Rep. [Tex.], 473; Lyons v. Perry, 27 S. W. Rep. [Tex.], 
100.) 

References as to rights which plaintiff in error ac
quired by garnishment: Brooks v. Greathead, 1 J. & W.  
[Eng.], 176; Angel v. Smith, 9 Ves. [Eng.], 335; Vermont 
& C. R. Co. v. Vermont Central R. Co., 46 Vt., 798; Riggs v.  
Whitney, 15 Abb. Pr. [N. Y.], 390; In re Day, 34 Wis., 643; 
Brown v. Rauch, 1 Wash., 497; Moore v. Mercer Wire Co., 
15 Atl. Rep. [N. J.], 737; Reed v. Richmond & A. R. Co., 4 
S. E. Rep. [Va.], 587; Lyman v. Central V. R. Co., 10 Atl.  
Rep. [Vt.], 346; Jones v. Browse, 9 S. E. Rep. [W. Va.], 
873; Melendy v. Barbour, 78 Va., 544; Conwell v. Lowrance, 
26 Pac. Rep. [Kan.], 462; Webster v. Lawtrence, 47 Hun [N.  
Y.], 565; Adams v. Woods, 8 Cal., 153, 9 Cal., 24; Meara v.  
Holbrook, 20 0. St., 143; Hawkins v. Gathercole, 1 Drew.  
[Eng.], 17; Randfield v. Randfield, 4 Drew. [Eng.], 314; 
Adams v. Hackett, 7 Cal., 187.
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Winfield S. Strawn, appearing by permission of the 

court and courtesy of counsel in the case, argued the fol
lowing propositions: 

An insolvent corporation cannot prefer a creditor or 

creditors. Such a preference by an insolvent corpora
tion is a use of its property for a purpose other than "to 

accomplish the legitimate object of its creation." (Com

piled Statutes, ch. 16, sec. 55, ch. 15, sec. 1; Graham r.  

La Crosse & M. R. Co., 102 U. S., 148; Head v. Providence 

Ins. Co., 2 Cranch [U. S.], 169; Lyons v. Perry Stove Co., 

86 Tex., 143; Orr v. Thompson, 35 S. W. Rep. [Tex.], 473; 

Thomas v. West Jersey R. Co., 101 U. S., 81; Richie v. Ash

bury Iron Co., L. R., 7 H. L. [Eng.], 633; Sutton Mfg. Co. v.  

Hutchinson, 63 Fed. Rep., 496.) 

The property, when the corporation is actually insolv

ent, is a trust fund to which all creditors have a right to 

resort for the payment of the claims ratably. (State v.  

Commercial State Bank, 28 Neb., 677; Ingwersen v. Edge

combe, 42 Neb., 744; Sutton Mfg. Co. v. Hutchinson, 63 Fed.  

Rep., 496; Bosworth v. Jacksonville Nat. Bank, 64 Fed. Rep., 

621; Tillson v. Downing, 45 Neb., 549; Upton v. Tribilcock, 

91 U. S., 47; Con over v. Hail, 10 wash., 673; Ford v. Plank

inton Bank, 87 Wis., 363; Ballin v. Merchants Exchange 

Bank, 61 N. W. Rep. [Wis.], 1118.) 
It is not the policy of the law to extend the privileges 

of corporate bodies beyond the express powers granted 

them by the legislature.  

Abbott, Selleck & Lane, amici curiam: 

An insolvent corporation that has ceased to be a going 

concern has no power, in the distribution of its assets, to 

prefer one or more of its creditors to the exclusion of 

others. The relation of the directors toward the property 

and assets of the insolvent corporation is that of trustees 

for all the creditors. (Adams v. Deyette, 59 N. W. Rep.  

[S. Dak.], 215; Atwater v. American Exchauge Bank, 38 N.  

E. Rep. [Ill.], 1019; Marr v. Bank of West Tennessee, 4 Cold.
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[Tonn.], 471; Swoyer v. Hoag, 17 Wall. [U. S.], 620; Sanger 
r. Upton, 91 U. S., 60; Adler v. Milwaukee Patent Brick Mfy.  
Co., 13 Wis., 63; Messersmith r. Sharon Savings Bank, 96 
Pa. St., 443; Consolidated Tank Line Co. v. Kansas City 
1arn ish Co., 45 Fed. Rep., 7; Turnbull v. Prentis Lunmber 
Co., 21 N. W. Rep. [Mich.], 379; Hastings v. Drew, 76 N. Y., 
9; Toinpson r. huron Lumber Co., 30 Pac. Rep. [Wash.], 
741; Holbrook r. Peters, 8 Wash., 344; Harrigan v. Quay, 
26 8. W. Rep. [Tex.], 512.) 

MonigomerU & Hall, for defendants in error: 

A private corporation, in failing circumstances, may 
prefer certain creditors. (La Granye Butter-Tub Co. v. Yat.  
iHank of Commerce, 26 S. W. Rep. [Mo.], 710; Rosebooin v.  
W1hittaker, 132 Ill., 81; Moon Bros. v. Vaxahachic Grain &
Intprovenient Co., 35 S. W. Rep. [Tex.], 337; Ballin v. Mer
chants Exchange Bank, 61 N. W. Rep. [Wis.], 1118; Bu
chanan r. Barnes, 34 S. W. Rep. [Tenn.], 425; Buell v. Buck
inghani, 16 Ia., 284; Hallanm v. Indianola Hotel Co., 56 Ia., 
178; Garrett v Burlington Plow Co., 70 Ia., 697; Warfield v.  
Miarshall County Canning Co., 72 Ia., 666; Rollins v. Shaver 
Wagon & Carriage Co., 80 Ia., 380; Gould v. Little Rock, M.  
R. & T. R. Co., 52 Fed. Rep., 680; Allis v. Jones, 45 Fed.  
Rep., 148; Britton v. Boyer, 27 Neb., 522; Daris v. Scott, 27 
Neb., 642; Brown v. Furniture Co., 58 Fed. Rep., 286; Fogg 
r. Blair, 133 U. S., 534; Smith r. McGroarty, 136 U. S., 237; 
Hollins v. Brierfield Coal & Iron Co., 150 U. S., 371; Linin
ger v. Raymond, 12 Neb., 19; Deitrich v. Hutchinson, 20 Neb., 
52; Duncoinb v. New York H. c-3 N. R. Co., 84 N. Y., 190; 
Coats v. Donnell, 94 N. Y., 168; Dabney v. Bank of South 
Carolina, 3 S. Car., 156; Stratton v. Allen, 16 N. J. Eq., 229; 
Wilkinson v. Bauerle, 41 N. J. Eq., 635; Covert v. Rogers, 38 
Mich., 363; Bank of Montreal v. Potts, 51 N. W. Rep.  
[Mich.], 512; State v. Bank of Maryland, 6 Gill & J. [Md.], 
205; Catlin v. Eagle Bank, 6 Conn., 233; Smith v. Skeary, 
47 Conn., 47; Foster v. Milla~nphy Planing Mill Co., 92 Mo., 
7!; Alberger v. National Bank of Coinunerce, 27 S. W. Rep.  
[Mo.], 657; Meyer v. American Chair Co., 32 S. W. Rep.
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[Mo.], 300; Dana v. United States Bank, 5 W. & S. [Pa.], 

245; Ashhurst's Appral, 60 Pa. St., 314; Ringo v. Bisco, 13 

Ark., 563; Worthen v. Griffith, 28 S. W. Rep. [Ark.], 286; 

Planter's Bank v. Whittle, 78 Va., 737; Warner v. Mower, 11 

Vt., 390; Arthur v. Commercial & B. Bank, 17 Miss., 430; 

Palmer v. Hutchinson, 11 So. Rep. [Miss.], 789; O'Bear Jew

elry Co. v. Volfcr, 17 So. Rep. [Ala.], 525; Hospes v. North

western Mffy. Co., 50 N. W. Rep. [Minn.], 1117; Reichwald 

V. hotel Co., 106 Ill., 439; Illinois Steel Co. v. O'Donnell, 41 

-N. 1. Rep. [Ill.], 185; Blair v. Illinois Steel Co., 42 N. E.  

Rep. [Ill.], 895.) 

Charles B. Keller, also for defendants in error: 

A receiver cannot be garnished. (Field v. Jones, 11 Ga., 

413; Columbia Book Co. v. De Golyer, 115 Mass., 67; Rie

ards v. People, 81 Ill., 551; Taylor r. Gillelan, 23 Tex., 508; 

Blake Crusher Co. v. Town of New Harcc, 46 Conn., 472; 

Atlas Bank v. Nahant Bank, 23 Pick. [Mass.], 480; Hubbard 

v. Hamilton Bank, 7 Met. [Mass.], 346; McGowan v. Myers, 

66 Ia., 103; Noe v. Gibson, 7 Paige Ch. [IN. Y.], 513; Hills 

v. Parker, 111 Mass., 508; Northfield Kaife Co. v. Sharpleigh, 

24 Neb., 635; Rogers v. Corning, 44 Barb. [N. Y.], 229.) 

The overwhelming array of decisions supports the right 

of an insolvent corporation to prefer one or more creditors 

to the exclusion of others. (Pondville Co. v. Clark, 25 

Conn., 97; New Hiarem Sacings Bank v. Bates, 8 Conn., 505; 

Hopson v. zEtna Axle & S. Go., 50 Conn., 597; HSouthern 

Vhite Lead Co. v. Haas, 73 Ia., 404; Warren v. First Nat.  

Bank, 149 Ill., 10; Ragland v. McFall, 27 N. E. Rep. [Ill.], 

75; Glocer v. Lee, 140 Ill., 102; Peterson v. Brabrook Tailor

ing Co., 37 N. E. Rep. [Il.], 42; Brabrook v. Belden Bros., 

40 111. App., 326; Warren v. First Nat. Bank, 38 N. E. Rep.  

[Ill.], 122; Beach v. Miller, 22 N. E. Rep. [Ill.], 464; Miul

lan phy Bank v. Schott, 26 N. E. Rep. [Ill.], 640; Atwater v.  

Americanl Exchange Bank, 38 N. E. Rep. [Ill.], 1017; Paul

ding v. Chrome Steel Co., 94 N. Y., 334; Varnou v. I1art, 119 

N. Y., 101; Town v. Bank of Ricer Raisin, 2 Doug. [Mich.], 

530; Vail v. Jameson, 7 Atl. Rep. [N. J.], 520; Bergen v.
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Porpoise Fishing Co., 8 AtI. Rep. [N. J.], 23; Burr v. Ic
Donald, 3 Grat. [Va.], 216; Pyles v. Riverside Furniture Co., 
2 S. E. Rep. [W. Va.], 909; Hulings v. Hulings Lumber Co., 
18 S. E. Rep. [W. Va.], 620; Union Bank v. Ellicott, 6 Gill 
& J. [Md.], 363; Ex parte Conway, 4 Ark., 303; Whitwell v
Warear, 20 Vt., 425; Sargent. v. Webster, 13 Met. [Mass.], 
497; Pond v. Framingham & T. R. Co., 130 Mass., 194; 
Hospes v. Northwestern Mfg. Co., 48 Minn., 174; Weihl v.  
Atlanta Furniture Co., 15 S. E. Rep. [Ga.], 282; Ardesco Oil 
Co. v. North American Oil & Mfg. Co., 66 Pa. St., 375; 
United States v. Bank of United States, 8 Rob. [La.], 262; 
Bank of United States v. Huth, 4 B. Mon. [Ky.], 429; Gibson 
v. Goldthwait, 7 Ala., 281; Corey v. Wadsworth, 11 So. Rep.  
[Ala.], 350; Goodyear Rubber Co. v. Scott, 11 So. Rep.  
[Ala.], 370; Globe Iron Roofing Co. v. Thatcher, 6 So. Rep.  
[Ala.], 367; Henderson v. Indiana Trust Co., 40 N. E. Rep.  
[Ind.], 516; DeCamp v. Alward, 52 Ind., 468; Schufeldt v.  
Smith, 31 S. W. Rep. [Mo.], 1039; City of St. Louis v. Alce
ander, 23 Mo., 524; Kitchen v. St. Louis, K. C. & N. R. Co.,.  
69 Mo., 259; Roan v. Winn, 93 Mo., 503; Williams v. Jon c, 
23 Mo. App., 132; Slavens v. Cook Drug Co., 30 S. W. Rep.  
[Mo.], 1025; Hills v. Stockwell & D. Furniture Co., 23 Fed.  
Rep., 432; Lippencott v. Shaw Carriage Co., 25 Fed. Rep., 
577; Milroy v. Eage, 30 Fed. Rep., 544; White v. Pettes, 30 
Fed. Rep., 864; Sanford Fork Co. v. Howe, Brown & Co., 157 
U. S., 312; Graham v. La Grosse & M. R. Co., 102 U. S., 148; 
Wabash, St. L. & P. R. Co. v. Ham, 114 U. S., 587; Hawkins 
v. Glenn, 131 U. S., 319.) 

Mahoney, Minahan & Smyth, also for defendants in error.  

W. W. Morsman, Harwood, Ames & Pettis, Capps & Ste
vens, John A. Casto, and J. B. Cessna, filed printed argu
ments in favor of the points urged on behalf of defend
ants in error.  

RYAN, C.  

In the district court of Douglas county the Robinson & 
Stokes Company, a corporation, petitioned for and ob-
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tained a receiver. In the petition, which was filed on the 
16th day of November, 1892, it was alleged that the de

fendants, the Commercial National Bank, Anastatia Bur

nette, and the National Bank of Commerce had each pio

cured to be levied attachments upon the wares and mer

chandise of the plaintiff, and that, to prevent irreparable 
loss by reason of certain facts pleaded, it was necessary 

that the plainfthff' factory, wherein its goods and wares 

were situated, should be kept in operation. The receiver 

was appointed, as prayed, to operate said factory and 

collect outstanding debts due the plaintiff. From the 

proceeds of the sales of merchandise it seems that the 

claims of the defendants above named were fully paid.  

The Commercial National Bank, one of these defendants, 
had in its possession book accounts and bills receivable 

of the plaintiff as collateral security to its claim, and it 

is in respect to the proper distribution of the proceeds 

of these that this controversy exists between the inter

venors, May Bros. on one hand and T. A. Shaw & Co. on 

the other. By its petition of intervention the firm of 

May Bros. founded its claim upon the following written 

agreeiment: 
"OMAHA, November 15, 1892.  

"Whereas, we are indebted to May Bros., of Fremont, 

Nebraska, in the sum of $5,000; and whereas, we have 

assigned all our book accounts and bills receivable to 

the Commercial National Bank of Omaha, Nebraska, as 

collateral security for our indebtedness to said bank (ex

cepting thirteen hundred dollars assigned to First Na

tional Bank, Marshalltown, Iowa); and whereas, we have 

also assigned said book accounts and bills receivable as 

aforesaid to Mrs. Anastatia Burnette as collateral se

curity to secure the sum of about $11,500, subject to that 

of the bank as aforesaid; and whereas, we have further 

assigned said book accounts and bills receivable as afore

said to the National Bank of Commerce to secure the sum 

of about $6,000, subject to the aforesaid assignments: 
Now, therefore, we hereby assign all our right, title, and
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interest in and to said book accounts and bills receivable 
to said May Bros., of Fremont, Nebraska, as collateral 
.security for said indebtedness of $5,000, subject, however, 
to. the rights of each and all of the aforesaid assignees, 
as hereinbefore specified." 

The right of the firm of T. A. Shaw & Co. to the amount 
in controversy was, in its petition of intervention, predi
cated upon averments that on November 18, 1892, said 
firm had brought its action in the district court of Doug
las county against the Robinson & Stokes Company, and 
had on the same day caused to be garnished the Commer
cial National Bank. On motion of May Bros. the amount 
in controversy was ordered paid to May Bros., and it is 
for a review of this order that T. A. Shaw & Co. have 
prosecuted error proceedings to this court.  

It appears from the evidence that after nightfall of 
November 15, 1892, there were present in the law office of 
Montgomery, Charlton & Hall the president, the secre
tary, and the attorney of the Robinson & Stokes Com
pany and certain attorneys representing the defendants 
named in the petition for a receiver, and that there was 
at said time and place adopted by the Robinson & Stokes 
Company this resolution: "Whereas this company is in
debted to the Com. Nat. Bank, of Omuaha, Nebraska, in 
the sum of $40,000; and whereas said bank is demanding 
security for the payment of said indebtedness, now there
fore, be it resolved that the Pres. and Secy. of this Co., 
on behalf of the Co., be authorized to assign to May Bros., 
Fremont, Neb., all their notes, bills receivable, accounts, 
books of accounts, demands and claims of every kind 
and name owing to and belonging to this Co., subject to 
prior assignments as collateral for the payment of the 
indebtedness of this Co. to said May Bros. evidenced by 
a certain promissory note calling for $5,000 in favor J.  
T. Robinson, R. E. Sears, T. H. Burnette, G. E. Stokes." 
The parties who are named after the words "in favor" 
seem to have been concerned in the Robinson & Stokes 
Company as officers and stockholders. On September 7,
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1893, there were the following proceedings, as shown by 

the journal entry in this case: "The above cause coming 

on this day to be heard upon the exceptions of May Bros., 
intervenors, to the report of the receiver and the excep

tions of Theodore A. Shaw and others to the report of 

the receiver, and the exceptions of the Robinson & Stokes 

Company to the report of the receiver, and, after hearing 

the evidence and the argument of counsel, and the court 

being fully advised in the premises overrules the excep

tions of Theodore A. Shaw and others to the report of the 

receiver so far as the same pertains or relates to the 

power of a corporation to prefer a creditor and to prefer 

the parties which the said Robinson & Stokes Company 

did prefer in this case, to which the said Theodore A.  

Shaw and others except." Conformably with the above 

ruling the receiver was directed to pay to May. Bros. the 

amount in dispute. In the petition in error there is as

signed the overruling of the exceptions above noted, but 

we have been unable to find in the record any exception 

of the nature indicated. Indeed, the report of the re

ceiver very properly dealt only with what he had done, 

and how much he held in his hands subject to the order 

of the court. The record therefore must be assumed to 

have described the contention of counsel for Shaw & Co.  

us exceptions of the nature indicated, and the question 

to be determined is thus limited to the power of an in

solvent corporation, under any circumstances, to prefer 

one of its creditors. It would be useless to attempt a re

view of all the cases cited on this proposition, and we 

shall therefore take up the contentions of plaintiff in 

error in the order in which they are presented by its brief 

and with reference to each express our views in a general 

way.  
It is first contended that the transfer of November 15 

by the Robinson & Stokes Company amounted in law to 

a general assignment for the benefit of creditors. This 

question is not presented by the order assailed by the 

petition in error, for this is not an appeal from a decree
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which presents all questions for trial de novo, but is a 
proceeding in error to review an order affecting a substan
tial right, made in a special proceeding determined upon 
an exception limited to a certain matter which was the 
abstract right of an insolvent corporation to prefer cer
tain creditors.  

It is next urged that the directors of an insolvent cor
poration are trustees for its creditors; that is to say, upon 
the insolvency of a corporation, its directors become mere 
trustees to hold its property for the benefit of its credit
ors, for, as it is argued, a corporation's insolvency is, 
civilly, its death. If the proposition that at the instant 
a corporation becomes insolvent it is dead is conceded, 
there would be no question that it could not afterwards 
transact business of any kind, and plaintiff in error would 
be entitled to the relief he prays, unless, perchance, this 
principle is too far-reaching in its consequences. Let us 
suppose that the Robinson & Stokes Company was civ
illy dead on the 15th of November, 1892, and that the 
transfer of its assets which precluded the transaction of 
business by it was conclusive evidence that as a corpora
tion it had no further existence, and what inevitably fol
lows? In the first place it could not have commenced 
and maintained this action for the appointment of a re
ceiver and the winding up of its business affairs, for a 
dead person cannot be plaintiff in an action or civil pro
ceeding. In the next place the firm of T. A. Shaw & Co.  
would have no standing in this case, for their attachment 
action was. begun on November 16 and was prosecuted, ac
cording to their own argument, against a dead person.  
Other general considerations point to the same result, 
one of which is that a corporation may, in an insolvent 
condition, do business for years and, if the contention of 
the plaintiff in error is correct, its transactions during 
this time be found finally- to be absolutely void. We are 
now speaking of the status of an insolvent corporation 
unaffected by statutory provisions. Later we shall con
sider an argument based on a statutory enactment. The
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functions of such a corporation may be suspended, and 
such a suspension must inevitably accompany its death; 
but from these predicates it does not necessarily result 
that a suspension of functions always implies death. As 
to the proposition that the directors of an insolvent cor

poration hold its property in trust for its creditors the 
same observation applies, for, in a certain sense, this is 

true, and yet it by no means follows that the law im
presses this property with such a trust as may be en
forced only in a court of equity. If the funds of an in
solvent corporation are purely trust funds in the hands 
of its directors as trustees, it would follow that, in any 

action of creditors of such corporation to subject said 
funds to the payment of their claims, the trustees should 
be made defendants. Among all the cases cited we have 

observed none in which the creditor of an insolvent cor

poration has proceeded against its directors on the as

sumption that it should be required that they should 
execute a trust with respect to property of the corpora

tion in their possession. On general principles this 

would seem very significant. Plaintiff in error, however, 

argues that insolvency operates the dissolution of a cor

poration, and, therefore, that the provisions of sections 
62 et seq., chapter 16, Compiled Statutes, countenance the 

trust fund theory and authorize the very proceedings, 

which, as we have just remarked, we have never found 

to have been resorted to. Section 62, above referred to, 

provides: "Upon the dissolution, by the expiration of 

the terms of its charter or otherwise, of any corporation 

now existing or hereafter created, and unless other per

sons be appointed by the legislature or by some court of 

competent authority, the directors or managers of the 

affairs of such corporation acting last before the time of 

its dissolution, by whatever name they may be known in 

law, and the survivors of them, shall be the trustees of 

the creditors and stockholders of the corporation dis

solved, and shall have full power to settle the affairs of 

the same, collect and pay outstanding debts and divide
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among the stockholders the moneys and property that 
shall remain, in proportion to the stock of each stock
holder paid up, after the payment of debts and neces
sary expenses," etc. By sections 63, 64, 67, and 68 of 
chapter 16, Compiled Statutes, provisions are made for 
prosecuting or enforcing pending or necessary suits in 
the name of the dissolved corporation where found nee
essary. It is provided by section 65 of said chapter 16: 
"The title of all real estate belonging to any such corpo
ration shall, at the time of the dissolution of the same, 
pass to the trustees of such corporation, who shall have 
full power and authority to sell and dispose of any such 
real estate, in such manner and upon such terms as may 
be thought best for the interest of the creditors and stock
holders, and, upon any such sale to make a good and suffli
cient title therefor." If, as.contended by the plaintiff in 
error, an insolvent corporation is to be deemed a dis
solved corporation, it would follow under the provisions 
of the section just quoted that the directors of such in
solvent corporation are expressly authorized to sell and 
dispose of its real property for the interests of not only 
its creditors but of its stockholders as well. It is not 
usually necessary to provide with reference to stock
holders when a corporation becomes insolvent, for in that 
event the creditors are generally compelled to appropri
ate all its assets. The contentions of plaintiff in error 
then are: First, that on general principles the entire as
sets of an insolvent corporation constitute a trust fund 
and cannot be disposed of for the payment of its debts; 
and, second, under the above statutory provisions that if 
its assets are real property they may be sold by the di
rectors and the proceeds of such sale be paid over by 
such directors, as shall be thought best for the interests 
of the creditors and the stockholders. It seems to us that 
these are inconsistent propositions and that it is very 
unreasonable to suppose an insolvent corporation cannot 

transfer its personal property but that the directors, as 

trustees, may sell and dispose of its real property. We
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are of the opinion that the dissolution contemplated in 
the above statute is the voluntary dissolution provided 
for by the two-thirds vote of the members of the corpora
tion under.section 134, chapter 16, Compiled Statutes, or 

the expiration of limitation of charter, the loss of mem

bership, the surrender of its franchise as a corporation, 
or forfeiture by non-user or misuser described in 2 Mora

wetz, Private Corporations, p. 1005, 2 Beach, Private Cor

porations, sees. 780, 782. The full purport of what is 

expressed or implied by the statement that the assets of 

an insolvent corporation are a trust fund for the benefit 

of its creditors is expressed in the following cases: 

In Ifollins v. Brierfield Coal & Iron Co., 150 U. S., 371, 14 

Sup. Ct. Rep., 127, Mr. Justice Brewer said: "The expres

sion often used that the property of a corporation consti

tutes a 'trust fund,' for its creditors, only means that 

when the corporation is insolvent and the court of equity 

has possession of its assets for administration, such as

sets must be appropriated to the payment of its debts be

fore any distribution to the stockholders, but as between 

the corporation itself and its debtors, the former does not 

hold its property in trust, or subject to a lien in favor of 

its creditors in any other sense than does an individual 

debtor." 
In Fogy v. Blair, 133 U. S., 534, Field, J., said: "We 

do not question the general doctrine invoked by the ap

pellant that the property of a railroad company is a trust 

fund for the payment of its debts, but do not perceive 

any place for its application here. That doctrine only 

means that the property must first be appropriated to the 

payment of the debts of the company before any portion 

of it can be distributed to the stockholders; it does not 

mean that the property is so affected by the indebtedness 

of the company that it cannot be sold, transferred, or 

mortgaged to bona fide purchasers for a valuable consider

ation except subject to the liability of being appropriated 

to pay that indebtedness. Such a doctrine has no ex

istence."
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In Hospes v. North cestern Mfg. d Car Co., 50 N. W. Rep.  
[Minn.], 1117, it is said by Mitchell, J., speaking for the 
whole court: "This trust fund doctrine, commonly called 
the 'American doctrine,' has given rise to much confusion 
of ideas as to its real meaning and much conflict of decis
ion in its application. To such an extent has this been 
the case that many have questioned the accuracy of the 
phrase, as well as doubted the necessity or expediency 
of inventing any such doctrine. While a convenient 
phrase to express a certain general idea, it is not suffi
ciently precise or accurate to constitute a safe founda
tion upon which to build a set of legal rules. The doc
trine was invented by Justice Story in Wood v. Dummer, 3 
Mason [U. S.], 308, which called for no such invention, 
the fact in that case being, that a bank divided up two
thirds of its capital among its stockholders, without pro
viding funds sufficient to pay its outstanding bill-holders.  
Upon old and familiar principles, this was a fraud on 
creditors. Evidently, all that the eminent jurist meant 

by the doctrine was, that corporate property iust be 
first appropriated to the payment of the debts of the com
pany before there can be any distribution of it among 
stockholders-a proposition that is sound, upon the plain

est principles of common honesty. * * * The phrase 

that 'the capital of the corporation constitutes a trust 

fund for the benefit of creditors' is misleading. The cor

porate property is not held in trust, in any proper sense 

of the term. A trust implies two estates or interests

one equitable and one legal-one person as trustee hold

ing the legal title, while another as the cestui que trust 

has the beneficial interest. Absolute control and power 

of disposition are inconsistent with the idea of a trust.  

The capital of a corporation is its property. It has the 

whole beneficial interest in it, as well as the legal title.  

It may use the income and profits of it, and sell and dis

pose of it, as a natural person. It is a trustee for its 

creditors in the same sense, and to the same extent as a 

natural person, but no further."
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In TWabash, St. L. & P. R. Co. v. Han, 114 U. S., 587, it is 

sai]: "The property of a corporation is doubtless a trust 

fund for the payment of its debts, in the sense that when 

the corporation is lawfully dissolved and all its business 

wound up, or when it is insolvent, all its creditors are 

entitled, in equity, to have their debts paid out of the 

corporate property, before any distribution thereof among 

the stockholders. It is also true, in the case of a corpora

tion, as in that of a natural person, that any conveyance 

of the property of the debtor, without authority of law 

and in fraud of existing creditors, is void as against 

them." This court has never had occasion to define its 

views of the subject under discussion, though it has ree

ognized the existence of a personal trust relation between 

the officers of a corporation and its creditors.  

In Gorder v. Plattsmouth Canning Co., 36 Neb., 549, there 

was this holding as reflected in the fourth paragraph of 

the syllabus: "The relation of the directors to stockhold

ers of a corporation is of a fiduciary character and their 

contracts and dealing with respect to the corporate prop

erty will be carefully scrutinized by the courts. Such 

contracts are not, however, necessarily void. Where it 

is clear that the transaction is in good faith on the part of 

the director and beneficial to the corporation which has, 

with the sanction of the stockholders, received and ap

propriated the consideration without offering to make 

restitution, it may be upheld when assailed even in a 

court of equity." 
In Ingwersen v. Edgecoinbe, 42 iNeb., 740, there was again 

involved the right of an officer to secure to himself a 

preference, and POST, J., delivering the opinion of this 

court said: "But the view which may be said to rest upon 

the soundest reasons and is sanctioned by the decided 

weight of authority is, that when a corporation becomes 

insolvent, its property and assets constitute a trust fund 

for the benefit of its creditors and that the directors and 

officers in possession thereof, being trustees for all the 

creditors, cannot take advantage of their position to se
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cure a preference for themselves but must share ratably 
with other creditors." In this last case it was held that 
the relations of the officers to the corporation were such 
that under the circumstances it amounted to securing an 
undue preference for one officer with the concurrence of 
another officer, to obtain security of an indebtedness due 
to himself from the corporation. The trust spoken of as 
having been violated was such as is implied from the re
lations and implied duties of an officer of a corporation 
toward his principal. This is illustrated by the holding 
in Gorder v. Plattsmoutl Canning Co., supra, that upon the 
showing therein made of fairness in every respect the 
mortgage of property of the corporation in favor of cer
tain of its officers was valid. If what, in Hospes v. North
western iMifg. & Car Co., supra, was called the "American 
doctrine" of trust funds had been applied, this holding 
would have been impossible, no matter how meritorious 
the claim secured.  

It seems to us that the correct principle is enunciated 
in the federal cases above cited and in Hospes v. North
woestern Mfg. & Car Co., supra. A court of equity, at the 
instance of proper parties in a proper proceeding, can, 
when the corporation becomes insolvent, administer such 
relief as the circumstances of each case may demand.  
The insolvency of the corporation, when it gave a prefer
ence, would in such a proceeding be a proper matter for 
consideration. If the corporation has fraudulently con
veyed or incumbered its property, such property may be 
followed and subjected to the payment of the debts of 
the corporation. If the corporation has disposed of its 
property under unusual conditions, that fact is a circum
stance properly to be taken into account. The effects 
of these circumstances are not properly determinable as 
matters of law, and we think it is from the failure to bear 
this in mind that plaintiff in error asks this court inflexi
bly to enforce the rule that an insolvent corporation can
not, in any case, prefer one of its creditors. In each case 
as it arises the question must be whether or not there has
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been a disposition of the property of the corporation for 
the purpose of making a fraudulent preference or for 
other illegal purposes. As against a corporation in the 
class of actions of which we are now speaking, creditors 
have the same remedies and none other than against an 
individual debtor. The inferences to be deduced from 
the proofs are inferences of fact and not of law. It may 
be that the inference is unavoidable; it is none the less an 
inference of fact. Section 20, chapter 32, Compiled Stat

utes, provides that, "The question of fraudulent intent in 

all cases arising under the provisions of this chapter shall 

be deemed a question of fact and not of law," etc. The 

right of a debtor in good faith to prefer bona fide credit

ors has been repeatedly recognized by this court. (Linin

ger v. Raymond, 12 Neb., 19; Grimes v. Farrington, 19 Neb., 

48; Nelson v. Garey, 15 Neb., 531; Bierbower v. Polk, 17 

Neb., 268; Costello v. Chamberlain, 36 Neb., 45; Kilpatrick

Koch Dry Goods Co. v. McPheely, 37 Neb., 800; Jones v.  

Loree, 37 Neb., 816; Farwell v. Wright, 38 Neb., 445; Kay

anaugh v. Oberfelder, 37 Neb., 649; SherWin v. Gaghagen, 39 

Neb., 238; Hewitt v. Commercial Banking Co., 40 Neb., 820; 

Grand Island Banking Co. v. Costello, 45 Neb., 119; Kil

patrick-Koch Dry Goods Co. v. Strauss, 45 Neb., 793; Powell 

v. Yeazel, 46 Neb., 225.) While it may be true that from 

the inherent nature of a corporation, inferences unfavora

ble to a preference by it of certain of its creditors are 

justifiable from facts which would not sustain the same 

inferences with respect to a preference by a natural per

son, we cannot believe that the abstract legal right of 

making a preference in one class of cases is, by law, more 

restricted than is the other. The judgment of the district 

court is 
A'FFIRMED.

NORYAL, J., not sitting.
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HENRY MOSEMAN ET AL., TRUSTEES, APPELLEES, V. JOHN 
HEITSHUSEN ET AL., APPELLANTS.  

FILED JANUARY 19, 1897. No. 7038.  

1. Deeds: CONDITIONS. The condition in a deed upon which title of 
lands conveyed for church purposes shall revert to the grantor 
cannot be invoked by one faction of the grantee to the prejudice 
of another.  

2. Religious Societies: CIVIL COURTS. Where the rights of a faction 
of a church to control its property or records are mainly depend
ent upon matters of religious doctrine, as to which the disputing 
factions entertain diverse views, civil courts should decline to 
interfere.  

APPEAL from the district court of Burt county. Heard 
below before FERGUSON, J. Reversed.  

Ira Thomas, for appellants.  

H. H. Bowes, contra.  

RYAN, C.  

By their petition filed in the office of the clerk of the 
district court of Burt county, the appellees, as plaintiffs, 
alleged that in 1873 Simon and Mary Kerl, for church 
purposes, deeded to certain named persons, as trustees 
of the Lutheran Church of Burt and Dodge counties, a 
certain described forty-acre tract of land situated in Burt 
county, and that it was provided in said deed that "if 
said Lutheran Church shall be dissolved, or if some other 
religious society shall occupy said church and property," 
then thirty of the said forty acres should revert to the 
grantors. A considerable portion of the argument found 
in the briefs of the respective litigants is devoted to the 
discussion of the effect of certain acts of certain church 
factions as working a forfeiture under the terms of the 
aforesaid deed, but as the gTantors in said deed are not 
parties to this action this discussion is entirely irrele
vant. When the parties in interest seek a forfeiture it
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will be time to consider this question and not till then.  
It is alleged in the petition that the members of the so

ciety to which said deed had been made on April 4, 
1893, adopted the following preamble and resolution: 
"Whereas it appears that there is no record of the adop
tion of the constitution of this religious association or 

the change of name from the Lutheran church of Burt 

and Dodge counties to the St. Paul German Lutheran 

Church: Therefore, be it resolved, that we proceed to 

adopt a constitution to govern the association or church 
as provided in the deed from Simon Kerl." It was 

averred in the petition that the defendants voted against 

the adoption of the above preamble and resolution, and 

immediately following this averment were allegations in 

this language: "That after the adoption of said constitu

tion the said members signed the same, except defendants 

herein, and adopted the following resolution by a unani

mous vote; that the members of plaintiffs' faction are as 

follows: Henry Von Essen, T. D. Claussen, J. H. Kuhl

man, H. Morsemann, Herman Von Essen, John Kuhiman, 
Mauritz Stevens, Otto Uehling, Gerard Havekost, Claus 

Hartz, R. C. Suhr, Jr.,R. C. Suhr, Sr., John D. Siuhr, Diet

rich Stolle, Carl Kuenemann, Johannes Jopp, H. Hein

rich Schutte, D. Herreilers. Resolved, that the name of 

this church be changed from the Lutheran Church of 

Burt and Dodge counties to the Evangelical Lutheran St.  

Paul's Church of Burt county and the vicinity." It was 

alleged in the petition that this resolution was published 

in the Oakland Times (presumably a newspaper) for three 

weeks as provided by law, and that prior to the adoption 

of said resolution plaintiffs had been duly elected trustees 

of said church, of which election a certificate was filed in 

the office of the county clerk of Burt county. It was fur

ther alleged by the plaintiffs that John Heitshusen, one of 

the defendants, had with force taken the records of this 

said church and turned them over to J. P. Kuehnert, and 

that both Heitshusen and Kuehnert refused to return 

them to plaintiffs, who, by law, are made the custodians
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of said books and papers of said church; that Kuehnert is 
the minister the defendants desire to employ as miniter 
in charge of said church, and that Kuehnert had threat
ened and was about to hold church in the church building 
of this society, and that unless restrained by an order of 
the court would break and enter said building; that there 
were fifteen members of said church as against nine of 
the defendants. From the foregoing averments of the 
petition we assume that plaintiffs claimed to assert cer
tain rights by virtue of being the sole members of the 
church organization entitled to the possession and use 
of the property conveyed by Simon and Mary Kerl as 
well as of certain church records. The prayer of the 
petition accordingly was, in effect, that the defendants 
be enjoined from interfering with the exclusive rights 
claimed by the plaintiffs. The attitude of the contend
ing parties toward each other was described in the peti
tion in this language: "Said J. P. Kuehnert is a member 
of what is known as the Missouri Synod of the Lutheran 
Church. There is but little difference in the religious 
teachings of said two synods (the General Lutheran 
Synod of the United States and the Missouri Synod of the 
Lutheran Church), but there is a great difference in the 
government. The General Synod is much more liberal 
with its members than the Missouri Synod; said Mis
souri Synod is very strict in its control of its members; 
they insist upon the children of the members attending 
the parochial schools, and prevent members from joining 
any secret organization or secret society of any kind; the 
majority of this society desire to join the General Synod 
and have made application so to do; said Lutheran 
church of Burt and Dodge counties has never belonged 
to any synod; the buildings on the said land were built 
by the subscription of the several members at that time; 
said defendants, although in the minority, refuse to unite 
with the plaintiffs in joining the General Synod." It 
was further alleged in the petition that J. P. Kuehnert, 
as the minister in charge, contrary to the wishes of

422 NEBRASKA REPORTS. [VOL. 50



Moseman v. Heitsbusen.  

plaintiffs, the trustees and the majority of the congrega
tion of said church society, and said several defendants, 
threatened to, and would, if not prevented, although in 
the minority, turn over the property of said church to 

the Missouri Synod and join said Missouri Synod. There 
were issues duly joined between the litigants, and upon 
a final hearing there was a decree as prayed by the plaint
iffs, from which the defendants appeal.  

We have already indicated why there can be enforced 
in this case no forfeiture under the provisions of the deed 

of Simon and Mary Kerl. The denial of defendants' 

rights in the real property and the church records is a 

mere collateral incident to the matter chiefly sought to 

be enjoined, and that is the turning over of the church 

society to the control of the Missouri Synod. On the 

part of the defendants it was alleged that the original 

orgaiization of this church society was in harmony with 

the doctrines of the Missouri Synod; that this relation 

still exists and that no one could become a member of 

said church society without working a fraud upon it, 

without agreeing to said constitution, and agreeing in 
doctrine and practice with said church and said Missouri 

Synod in all things. The essential differences of doctrine 

between the General Synod and the Missouri Synod are 

defined in the answer, according to the views of the de

fendants, with such circumstantial detail as show how 

important to them were these matters of faith in this 

action. If the action was one brought by the grantor to 

enforce the conditions of their deed there might be good 

reason for determining whether or not the donation had 

been diverted to an improper or tinauthorized purpose.  

As it is, the real question is one of mere doctrine, into 

which civil courts are not equipped to inquire. (Pounder 

v. Ashe, 44 Neb., 672; Powers v. Budy, 45 Neb., 208.) The 

judgment of the district court is therefore 

REVERSED.
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RICHARD B. GRIFFITH V. SUSAN F. THOMPSON.  

FILED JANUARY 19, 1897. No. 7019.  

Statute of Frauds: VENDOR AND VENDEE. The statute of frauds rela
tive to the sale of lands will not enable one who has obtained the 
title and possession of real property to avoid making payment 
therefor merely because there had been no formal acceptance in 
writing of the original written offer of the purchaser.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

C. A. Baldwin and Weaver & Giller, for plaintiff in error.  

Andrew Bevins, contra.  

RYAN, C.  

In the district court of Douglas county there was a 
verdict and judgment for the sum of $478.78 in favor of 
Susan F. Thompson, the plaintiff in that court. We have 
carefully examined the evidence and find that the jury 
was justified in finding the averments of the petition suf
ficiently proved, and we shall therefore devote our atten
tion to the question chiefly argued by the plaintiff in 
error, and that is, whether or not the petition in the dis
trict court stated a cause of action.  

In her said petition, Mrs. Thompson alleged that pre
vious to and until the year 1889 she was the owner of a 
life estate in a certain described tract of land containing 
160 acres, more or less, situated in Douglas county; that 
said tract had been by her husband and herself mort
gaged to secure payment of the sum of $1,000; that 
Richard B. Griffith, with reference to said land, wrote to 
her the following letter: 

"DEAR MOTHER: We got your letter and in regard to 
your farm I do not know what to say as I have got so 
much stock now, but I will make you an offer on it pro
vided it is not sold. I will assume all indebtedness on
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that farm and give you five hundred dollars. If you ac

cept this offer come down, if not please come down any

way, as we are alone. Bring Dell along to stay this.  

winter. The girls are at school in York. We are all 

well.  
"Yours truly, R. B. G." 

In her petition Mrs. Thompson alleged that she ac

cepted said proposition and that defendant immediately 
took possession by reason of such purchase, and still re

mains in possession, and that said agreement was fully 

performed on her own part and that, by consent of both 
parties, the real property was purchased by Griffith at a 
foreclosure sale of the aforesaid mortgage, whereby said 
Griffith secured a fee-simple title to said land. Mrs.  
Thompson further averred in her petition that after the 
sheriff's deed had been delivered to Griffith, he paid to 
her the sum of $50 as part of the said purchase price of 

$500, but that he has ever since refused to pay the bal
ance, for which balance, with interest, she prayed judg

ment.  
The theory of the plaintiff in error is that there was 

required to constitute a complete sale such specific aver
ments of the making of a written contract by Mrs. Thomp

son as would amount to a compliance with section 5, 
chapter 32, Compiled Statutes, entitled "Frauds." If 

Mrs. Thompson was suing for an estate in the land, or 

for relief as against it, this position might be correct.  
Her action was not of that nature. In her petition she 

alleged a written offer to purchase, an acceptance, and, 
finally, a part payment of the purchase price. Whether 

or not the original written proposition was formally ac

cepted became, under these circumstances, a matter of 

no importance with respect to the liability of Griffith 

for the unpaid purchase money. He, by virtue of the 

sheriff's sale, under his arrangement with Mrs. Thomp

son, had obtained the title and possession and thereby 
became liable to pay according to his promise. This 

action was solely to enforce performance of this promise,
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and the section of the statute of frauds invoked in avoid
ance of this liability was no defense. (Harris v. Roberts, 
12 Neb., 631; Galley v. Galley, 14 Neb., 174.) The judg
ment of the district court is 

AFFIRMED.  

JOHN WILSON, SHERIFF, V. ROSS GAMBLE.  

FILED JANUARY 19, 1897. No. 6876.  

1. Fraudulent Conveyances: CONSIDERATION: EVIDENCE: INSTRUC
TIONS. In a proceeding to avoid a sale of personal property as 
having been made in fraud of the rights of creditors of a firm, 
the circumstances that a part of the consideration for such sale 
was the cancellation of a debt by one partner, incurred before the 
partnership was entered into, and secured by an unrecorded chat
tel mortgage on the said property before the firm became its 
owner, was not one which would have justified an instruction that 
the sale was void, but was proper to be submitted as evidence 
bearing upon the good faith of such sale.  

2. Instructions: WEIGHT OF EVIDENCE. An instruction by which the 
jury was sought to be directed what weight must be attached to 
certain facts developed by the proofs was, on that account, erro
neous, and, therefore, properly refused.  

ERRop from the district court of Buffalo county. Tried 
below before HOLCOMB, J. Affirmed.  

Lamb, Adams & Scott, for plaintiff in error.  

H. M. Sinclair, E. C. Calkins, and H. V. Calkins, contra.  

RYAN, C.  

On the 18th day of February, 1890, George Ellis and 
J. S. Caldwell became partners under the firm name and 
style of "The Ellis & Caldwell Plumbing & Heating 
Company." Previous to the date just named George El
lis had individually carried on the business indicated by 
the above partnership name, and, on March 5, 1888, had 
mortgaged all his stock and tools to Ross Gamble to se-
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cure three promissory notes each for the sum of $558.84.  

This mortgage was never recorded. On the 4th of De

cember, 1890, Jacob S. Caldwell and George Ellis, by a 
bill of sale, transferred their entire partnership property 

and immediately gave possession thereof to the grantee, 
Ross Gamble. The consideration named was $4,000. On 

the 8th day of December, 1891, John Wilson, the sheriff 

of Kearney county, levied on said property two execu
tions which had been issued on judgments rendered 
against said partnership firm. Ross Gamble, as the 

owner entitled to recover possession from the sheriff, im
mediately replevied the property, and upon a trial had 
in the district court of Kearney county there was a ver

dict and a judgment in*his favor. The plaintiff in error 
insists that the transfer to Gamble was fraudulent as 

against the creditors of The Ellis & Caldwell Plumbing 
& Heating Company, and accordingly reviews the proofs 

to establish this proposition. The verdict of the jury is 
found, upon examination of the proofs, to be sufficiently 

supported in that respect, and the errors, if any there are, 
must be found in other directions.  

It is first urged that when a firm is insolvent the part

nership property will be applied to the payment of the 

partnership debts and that a creditor of an individual 

partner is not entitled to be paid out of such property in 

preference to partnership creditors. The principle, thus 

broadly urged, even if conceded to be correctly stated, is 

not applicable to the facts which the evidence adduced by 
the defendant in error tended to establish. Mr. Gamble 

and Mr. Ellis testified that when the partnership agree
ment was being formulated, Mr. Caldwell was told of the 

existence of the mortgage made by Mr. Ellis to Mr. Gam

ble and entered into said partnership in view of that fact.  

It is true Caldwell testified that Mr. Ellis said he would 

take care of this mortgage, but there was no proof that 

this was assented to by Mr. Gamble. When the mem

bers of the partnership firm found they could not amica

bly continue their partnership relations they agreed to
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sell their entire stock, tools, and books of account to Ross 
Gamble, and that the amount secured by the mortgage 
to him should be reckoned a part of the consideration.  
Under this agreement the transfer of the title and pos
session took place as has heretofore been stated, and 
after deducting certain sums due from the firm, together 
with the amount secured by the mortgage, the balance 
was paid in cash and a promissory note of Mr. Gamble 
due one year from its date, which was December 4, 1890.  
This note was, therefore, past due when the levies of 
execution were made on December 8, 1891, and the un
contradicted evidence was of its complete payment in the 
meantime. Under these circumstances the court very 
properly, in its instructions to the jury, used-the language 
against which the present criticism of the plaintiff in 
error is directed, which language is as follows: "If you 
believe from the evidence that at the time of the alleged 
sale to the plaintiff * * * Ellis was indebted to the 
plaintiff for money to purchase goods before Caldwell 
entered into partnership with Ellis, and that Caldwell, 
as one of the members of the firm, agreed and consented 
that such indebtedness should be satisfied, and as a part 
consideration of the purchase price by such sale, and the 
sale was in all other respects made in good faith for a 
valuable consideration and without intent to defraud, 
delay, or hinder the creditors of Ellis and Caldwell, then 
such sale would be valid and plaintiff would be entitled 
to recover." In view of the propositions already stated, 
it is scarcely necessary to say that there was no error in 
receiving in evidence the chattel mortgage above referred 
to, and this disposes of all the assignments argued except 
one, which we shall now consider.  

It is urged that there was error in refusing to in
struct the jury that as to the matters above discussed the 
length of time which elapsed after the alleged sale before 
the executions were levied had no effect and should be 
given no weight by the jury. This would have been to 
direct that no importance could be attached to the cir-
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cumstance which, from the detailed statement of facts 

hereinbefore given, might have been quite important in 

its bearing. This instruction was, therefore, properly 

refused. The judgment of the district court is 

AFFIRMED.  

NORFOLK NATIONAL BANK V. MINNA NExOW.  

FILED JANUARY 19, 1897. No. 6971.  

1. Pledge by Husband: NOTICE OF WIFE'S TITLE: PRoiMTssoRY NOTE.  

A father owned a negotiable note payable to his order, secured 

by a real estate mortgage. Before the maturity of the note he 

gave it to his daughter, and at the same time duly executed and 

delivered to her an assignment of the mortgage. The daughter 

delivered the note and mortgage assignment to her husband for 

deposit in a bank for collection. The husband borrowed money 

of the bank and pledged the note as security. Held, That the 

mortgage assignment accompanying the note was sufficient to put 
the bank on inquiry as to the husband's title to the note.  

2. Husband and Wife: PRINcIPAL AND AGENT. A husband may act as 

the agent of his wife, but in order to bind her he must previously 

be authorized, or she must, with a knowledge of his acts, subse

quently ratify them.  

ERROR from the district court of Madison county.  

Tried below before JACKSON, J. Affirned.  

Powers & Hays, for plaintiff in error.  

Mapes & Hazen, contra.  

RAGAN, C.  

In the district court of Madison county, Minna Nenow 

sued the Norfolk National Bank, alleging for cause of 

action that about October, 1891, she left with the bank 

for collection, a note which she owned; that the bank had 

collected the note and refused to pay to her its proceeds.  

The defense of the bank was that about the 1st of Janu-
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ary, 1892, the husband of Mrs. Nenow became indebted 
to it for which he executed his note, and to secure the 
payment of the same he "turned over and caused to be 
assigned" to the bank the note of Mrs. Nenow, with her 
knowledge and consent, and that it had collected Mrs.  
Nenow's note and applied the proceeds to the husband's 
debt. Mrs. Nenow had a verdict and judgment and the 
bank has prosecuted here a petition in error.  

1. The first argument is that the verdict is unsup
ported by sufficient evidence. The evidence is uncontra
dicted that on the 20th of June, 1887, one William Boche 
executed his note for $200, due two years after date, pay
able to the order of Carl Hille to whom said note was 
delivered, and secured the payment of the same by a real 
estate mortgage. Carl Hille was the father of the defend
ant in error, and sometime in January, 1888, he made 
her a present of this note and delivered it to her and at 
the same time duly executed and acknowledged and de
livered to her an assignment of the mortgage securing 
the note. This note-the assignment of the mortgage 
being therewith, the note at the time not being indorsed 
by the defendant in error-was delivered by the husband 
to the bank as collateral security for a debt he owed it, 
and the note subsequently collected by the bank and the 
proceeds applied towards the liquidation of the husband's 
debt. There is a conflict in the evidence as to what in
dorsements were on the note at the time the bank re
ceived it; but the evidence tends very strongly to show 
that the note at that time was indorsed "Pay to the order 
of Minna Nenow. Carl Hille." The theory of Mrs. Ne
now was-and the evidence introduced in her behalf 
tends to support it-that she placed this note in her hus
band's hands and instructed him to deposit it in the bank 
for collection; that she did this because her father had 
told her to do so; that soon after the note was so de
posited she called at the bank and inquired if it had been 
collected and was informed that it had not; that she 
did not know that her husband was indebted to the bank;
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that she never authorized him to collect the money on the 

note nor authorized him to pledge it as security for his.  
debt; and that shortly before the suit was brought, upon 

inquiring of the bank if it had collected the note, she was 

informed by its officers that it had, and had applied the 

proceeds to her husband's debt; and this was the first in

timation she had that her note had been thus disposed of 

by her husband. As already stated, the defense of the 

bank was that the note was assigned to it by Mrs. Ne

now's husband, as security for his debt, with her knowl

edge and consent. There is not a word of evidence in 

the record to sustain this defense. About the 30th of De

cember, 1891, the bank sent for Mrs. Nenow and induced 

her to execute to it an assignment of the mortgage se

curing the note; and the evidence introduced on its be

half tends to show that at that time some of the officers 

of the bank informed Mrs. Nenow that they held the 

Hille note as security and that she consented thereto.  

But the bank's evidence also shows that at this very time 

she told the bank officers that when the money was col

lected on the Hille note that it was hers; that her father 

had given it to her; and it is impossible to resist the con

clusion that she executed this assignment to enable the 

bank to collect the money on the Bille note, expecting 

when it was done that the money would be paid to her; 

and subsequent to this time she called at the bank and 

asked for the money. Without quoting further from the 

evidence we think the verdict rendered is the only one 

that could have been rightly rendered., When this note 

was delivered to the bank by the husband, the assign

ment of the mortgage that accompanied it showed on its 

face that this note belonged to Mrs. Nenow. This was 

sufficient to put the bank on inquiry as to the husband's 

title to this note. The evidence sustains the verdict.  

2. Another assignment is that the court erred in giv

ing instruction No. 5 to the jury. This instruction was 

as follows: "If you find from a preponderance of the evi

dence that the plaintiff placed the note in controversy in
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the defendant bank for collection, and for no other pur
pose, and that the defendant has collected the note and 
has failed to deliver to the plaintiff the proceeds thereof, 
and that the plaintiff was the owner of the note, then 
your verdict should be for the plaintiff." Counsel say 
that the instruction enunciated a correct principle of 
law but there is no evidence on which to base this in
struction. This contention is groundless, as Mrs. Nenow 
testified that after her father gave her the note she 
talked with him about how it was to be collected; that 
she did not know what to do with it; that he told her to 
take it down and have the bank collect it; that she could 
not go there; she did not know "how to start," and that 
she had "her man" take it there. It is true that this 
testimony is not so concise as it would have been had 
this woman been an educated English lady,-as it seems * 
that she was an illiterate German,-but nevertheless the 
evidence is clear enough for ordinary understanding. The 
court did not err in giving the instruction.  

3. Another assignment is that the court erred in giving 
an instruction in the following language: "You are in
structed that property coming to the wife by gift is not 
subject to the disposition of the husband, nor is it liable 
for his debts, unless she voluntarily pledges her property 
or creates a lien thereon for that purpose." There was 
no error in giving this instruction.  

4. Counsel for the bank have argued this case through
out upon the theory that Mrs. Nenow put this note in the 
hands of her husband for collection by him. The bank 
pleaded no such defense nor is there any evidence in the 
record which tends to show such a state of facts. The 
evidence and all the evidence on the subject tends to 
show that the wife made the husband her agent for the 
special purpose of leaving this note with the bank for 
collection by it. The husband having this special au
thority was not thereby clothed by his principal with 
authority to collect the note, much less with authority 
to pledge it for his own debt. An agent employed for a
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special purpose derives from this no general authority 
from his principal. If such an agent exceed his an

thority the principal is not bound. (Matthews v. Sowle, 

12 Neb., 398.) 
5. Counsel for the bank insist that even if the husband 

had not the authority which he exercised, nevertheless 

the bank was justified in assuming that he had such au

thority, because of the relation of husband and wife; and, 

was, therefore, justified in dealing with the wife's prop
erty found in the husband's possession as the husband's 
property. We cannot agree to this contention as ap

plied to the facts of this case. Generally a husband may 

act as the agent of his wife, but in order to bind her he 

must previously be authorized to so act or she must, 
with a knowledge of his acts, subsequently ratify them.  

In the case at bar the husband was not authorized by the 

wife to make the disposition which he did of the Hille 

note, nor does the evidence show that the wife ratified 

his unauthorized act. Here the property of the wife in 

the husband's possession was a negotiable promissory 
note, probably indorsed payable to her order. With 

the note was an assignment of the mortgage which se

cured its payment made to the wife. This pointed defi

nitely to the conclusion that the wife owned the note; 

and if there was not thereon an express indorsement to 

her, still the bank had no right to assume that the hus

band owned the note because in his possession. The 

judgment of the district court is right and is 

AFFIRMED.
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Greeley State Blank v. Line.  

GREELEY STATE BANK, APPELLEE, V. THOMAS H. LINE, 
APPELLANT, ET AL.  

FILED JANUARY 19, 1897. No. 6722.  

1. Mortgages: EVIDENCE OF EXECUTION. A real estate mortgage duly 
witnessed and acknowledged is of itself prima facie evidence that 
the mortgagor signed said mortgage.  

2. - : EQUITABLE ASSIGNMENT OF NOTE: INDORSEMENT. An equi
table assignment of a negotiable promissory note, secured by a 
mortgage, may be made by a sale and delivery thereof by the per
son to whose order the note is payable, without an indorsement of 
the note or a formal assignment in writing of the mortgage or 
note; and such purchaser may maintain an action in his own.  
name to foreclose said mortgage.  

APPEAL from the district court of Hamilton county.  
Heard below before BATES, J. Affirmed.  

Whitmore & Carr and Howard M. Kellogg, for appellant.  

References: 1 Daniels, Negotiable Instruments, sec.  
812; 1 Randolph, Commercial Paper, sec. 13; Tiedeman, 
Real Property, sec. 328; 15 Am. & Eng. Ency. Law, 843, 
849; Richards v. Kountzc, 4 Neb., 200; Dan iels v. Densitore, 
32 Neb., 40.  

J. Rt. Hanna, contra.  

RAGAN, C.  

The Greeley State Bank brought this suit in the district 
court of Hamilton county against Thomas H. Line and 
wife. In its petition the bank alleged that on the 22d 
day of July, 1889, Line made and delivered to the Capital 
Loan & Investment Company, a corporation, a promissory 
note payable to the order of such corporation and due six 
years after date, together with interest thereon; and on 
the same date, to secure the payment of said note, Line 
and his wife executed and delivered to said corporation a 
mortgage upon certain real estate in Hamilton county; 
that before the maturity of such note, and for a valuable
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consideration, in the ordinary course of business, such 

corporation sold and assigned said note and mortgage 
to it, the bank; that the bank was the owner and holder 

of the note and mortgage, and that no part of the same 

had been paid and that default had been made in the 

payment of the interest reserved, whereby the whole debt 

had become due. There was the usual prayer for an ac

counting and a decree of foreclosure. The answer of 

Line to this petition was a general denial. The district 

court rendered a decree as prayed and Line has appealed.  
1. The appeal presents the question of the sufficiency 

of the evidence to sustain the decree. The argument that 

the decree is not sustained by sufficient evidence is di

rected to two issues. First-It is insisted that the evi

dence upon which the district court acted was insufficient 
to justify its finding that Line executed the note and 

mortgage. This contention does not merit serious con

sideration. Line offered no evidence on the trial of the 

action, and while no one testified for the bank that the 

signature on the note and mortgage was Line's, the court 

had before it certain letters written by Line to the bank 

in reference to the note and mortgage in suit, and we 

think the court was justified in finding from these letters 

alone that Line had executed the note and mortgage.  
The note which the mortgage was given to secure was 

described in the mortgage, and the latter was duly wit

nessed and acknowledged. The mortgage, having been 

witnessed and acknowledged, was of itself evidence that 

it had been executed by Line. It was not conclusive evi

dence of that fact, but it was sufficient, in the absence of 

any evidence on the part of Line that he did not execute 

it, to justify a finding that he had.  
2. The second contention is that the finding of the dis

trict court that the Capital Loan & Investment Company 

sold and assigned the note and mortgage in suit to the 

bank has no evidence to support it. The cashier of the 

bank testified that the bank was the owner of the note 

and mortgage, and that it purchased it before due. The
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bank produced on the trial the note and the mortgage and 
put them in evidence. The note was not indorsed by the 
Capital Loan & Investment Company, the original payee 
thereof, nor was there before the court any competent 
evidence that the investment company had ever made and 
delivered to the bank an assignment in writing of the 
note or mortgage. We have, then, the question whether 
the owner and holder of a negotiable promissory note 
secured by a mortgage, to whom they have been delivered 
by the original payee thereof without an indorsement of 
the note or an assignment in writing of the note or mort
gage, may maintain an action to foreclose.  

Our Code of Civil Procedure, section 29, provides that 
every action must be prosecuted in the name of the real 
party in interest, except in certain cases not material 
here.  

In Nelson v. Ferris, 30 Mich., 497, it was held that one 
who purchased a note secured by a mortgage, and took no 
legal transfer by indorsement of the note or written as
signment of the mortgage, acquired only an equitable in
terest in the mortgage and note, but that such interest 
would enable him to deal with the mortgage and note 
for all "beneficial purposes." 

In Haescig v. Brown, 34 Mich., 502, a husband owned a 
note payable to his order, secured by a real estate mort
gage. In satisfaction of a claim of the wife, he delivered 
her this note and mortgage without an indorsement of 
the note or an assignment of the mortgage. Subse
quently the husband formally assigned in writing, but 
without delivery, this note and mortgage to a third party.  
The mortgagor, with notice of the assignment, paid the 
mortgage debt in full to the wife, and then instituted an 
action to enjoin the husband's assignee from prosecuting 
a suit to foreclose under the formal assignment. The 
court held that he was entitled to maintain the action and 
held, in effect, that the delivery of the note and mortgage, 
unindorsed and unassigned, by the husband to the wife 
vested in the latter the equitable title to the same..
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In Baker v. Armstrong, 57 Ind., 189, it was held that a 

married woman, with the consent of her husband, might 

make an equitable assignment of a note and mortgage 

executed to her by a sale and a mere delivery of the same 

to another. To the same effect see Andrers r. Powers, 35 

Wis., 644; Kamena v. IHuclbig, 23 N. J. Eq., 78; Strause v.  

Josephthal, 77 N. Y., 622.  
In Yomnker v. Martin, 18 Ia., 143, it was held that the 

holder without iridorsement of a promissory note, payable 

to the order of the payee, might maintain an action 

thereon in his own name. Dillon, J., speaking for the 

court, said: "Notes are choses in action; that is, things 

which must be recovered by action at law, and, like all 

other things in action, they may be assigned and the title 

will pass without indorsement." 
In Crain v. Paine, 4 Cush. [Mass.], 483, the owner of a 

note, payable to his order and secured by a mortgage, 

sold and delivered the note and mortgage to a third party 

without indorsing the note or making any written assign

ment of the note or mortgage, and the court held that 

such third party by the transaction became the equitable 

owner of the note and mortgage, and was entitled to 

maintain an action.  
In Willard v. Moics, 30 Mo., 142, the court held that "no 

written assignment of a promissory note is necessary in 

order to entitle the holder to sue thereon in his own 

name." 
From these authorities we conclude that an equitable 

assignment of a negotiable promissory note secured by a 

mortgage may be made by a sale and delivery of them, 
or the note, by the person to whose order the note is pay

able, without an indorsement of the note or formal assign

ment in writing of the mortgage or note; and that such 

purchaser may maintain an action in his own name to 

foreclose such mortgage. Applying this rule to the case 

at bar, the finding of the district court that the bank was 

the owner and holder of the mortgage in suit was sup

ported by sufficient competent evidence and was correct.
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It was not necessary that the bank should produce an 
indorsement of the note from the original payee thereof, 
nor a formal assignment in writing from such payee to 
it of the note or mortgage. When the evidence disclosed 
that the bank purchased the note and mortgage; that 
they were delivered to it; that it was the owner of them 
and that the note was due and unpaid, it was entitled to 

the decree it prayed for. The judgment of the district 
court is 

AFFIRMED.  

HOWARD WHITNEY, SHERIFF, V. GRETNA STATE BANK.  

FILED JANUARY 19, 1897. No. 7016.  

1. Partnership: EVIDENCE OF ME3IIBERS1HIP. The receipt by a party of 

a share of the profits of a venture merely as compensation for 
services, such party having no interest in the property made the 
subject of the venture and no power in the management or control 
of such property other than that of an ordinary retail salesman 
thereof, does not constitute such person a partner. Atna Ins. Co.  
v. Bank of Wilcox, 48 Neb., 544, followed.  

2. Rejected Evidence: HARMLEss ERROR. It is not reversible error for 

a court to reject an offer of competent and relevant evidence if 
the evidence rejected, when considered with all other evidence 
bearing on the issue to which it was directed, would not support 
the conclusion sought to be established by the rejected evidence.  

ERRoR from the district court of Sarpy county. Tried 
'below before KEYSOR, J. Affirned.  

Charles B. Keller and Clinton N. Powell, for plaintiff in 

,error.  

Gregory, Day & Day, contra.  

RAGAN, C.  

This is an action in replevin for a stock of goods, 
'brought in the district court of Sarpy county by the
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Gretna State Bank against Howard Whitney, sheriff of 

said county. The bank's claim was that the goods be

longed to A. U. Hancock; that he became indebted to it, 

the bank, in a large sum of money and pledged the goods 

by chattel mortgage to it to secure his debt. The sheriff 

claimed that the goods, after and before the making of 

the bank's mortgage, were the property of A. U. Han

cock and S. E. Wolverton; that these two parties were 

copartners; that he had seized the goods as theirs by 

virtue of certain attachments issued at the instance of 

their creditors. The case was tried to the court without 

a jury, a finding and judgment rendered in favor of the 

bank, and the sheriff prosecutes here a petition in error.  

1. It is insisted that the finding of the court that the 

mortgaged property was the individual property of A. U.  

Hancock and that Hancock and Wolverton were not co

partners is not supported by sufticient evidence. The 

evidence shows without substantial conflict that Hancock 

established a general store at Gretna, Nebraska; that 

he furnished all the capital that went into that busi

ness; that Wolverton never furnished any capital for 

the venture; that Hancock employed Wolverton to con

duct the store, and in lieu of a salary promised to pay 

him as compensation for his services "a living out of 

the business," and if the venture proved profitable, one

half of the profits. The evidence further discloses that 

Wolverton took charge of the store and conducted the 

business under this agreement as clerk and manager; 

that he and Hancock held themselves out to the world 

as copartners, and on their letter-heads they designated 

themselves as A. U. Hancock & Co.; that in their re

ports to commercial agencies they held themselves out 

as copartners and that the creditors represented by the 

sheriff in this suit believed they were copartners, and 

relying upon that gave them credit. If this was an 

action by some creditor of Hancock & Co. against Han

cock & Wolverton to recover a debt for goods he had 

sold them, relying upon the fact that they were copart-
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ners, we have not the slightest doubt but that Hancock 
& Wolverton, by reason of their conduct, would be es
topped as against such creditor from asserting that they 
were not in fact copartners. But this is not the case be
fore us. The question presented to us is: Were these 
men in fact copartners? Was the property involved in 
this action copartnership property or was it the property 
of Hancock? The relation of copartners rests in con
tract. Whether two or more persons are copartners de
pends upon intention, and while a copartnership may be 
established by the course of dealing and the conduct of 
the parties, and perhaps by the admission of each mem
ber thereof, still the relation, if it exists, must rest in the 
consent and the intention of the parties thereto. It is 
sometimes said in the books that parties, by their course 
of dealing, may make themselves partners as to creditors 
notwithstanding they were not in fact partners; but this 
expression is not strictly accurate. An examination of 
all those cases, we think, will show that where parties 
who were not partners have, nevertheless, been held lia
ble as such, they were so held liable because by their 
conduct they had estopped themselves from averring that 
they were not partners; but in no case that I have been 
able to find has any court assumed to hold that two or 
more persons were copartners as a matter of law when 
the persons had never agreed or intended to become such.  
The fact that Wolverton was to receive as compensation 
his living from the business and was to receive a share 
of the profits of the venture if it should prove profitable, 
would not alone support a finding that Wolverton and 
Hancock were copartners. It takes more than that to 
constitute a copartnership. Wolverton had no interest 
in the subject-matter of the venture. He had no power 
in the management or control of this venture other than 
that of an ordinary retail salesman. In 2Etnla Ins. Co. v.  
Bank of Wilcox, 48 Neb., 544, the precise question pre
sented here was decided and the court held: "The re
ceipt by a party of a share of the profits of a venture
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merely as compensation for services, such party having 

no interest in the property made the subject of the ven

ture, and no power in the management or control of such 

property other than that of an ordinary retail salesman 

thereof, does not constitute such person a. partner." The 

decision in this last case followed Traggoner v. First Xat.  

Bank of Crciyhton, 43 Neb., 84, and Gibson v. Smith, 31 

Neb., 354. We have been to some pains to re-examine 

this question, and we are satisfied that the rule an

nounced in the cases referred to is supported by the great 

weight of authority.  
2. The mortgage in controversy was filed and posses

sion of the goods taken by the bank on the 17th of Octo

ber, 1891. On the 19th of that month Wolverton wrote 

to one of the creditors represented by the sheriff here the 

following letter: 
"GENTLEMEN: Yours of the 19th at hand and would 

say that our affairs are in the hands of a bank receiver.  

Everything is out of our control. Mr. Hancock's indi

vidual liabilities were so large that he had to mortgage 

everything that he had to the bank." 

On the trial counsel for the sheriff offered to read this 

letter in evidence. The court rejected the offer and it is 

now insisted that this action of the court was erroneous.  

Treating this letter as a declaration and admission by 

Wolverton that he and Hancock were partners and that 

it was competent and relevant evidence,-a point not de

cided,-we are clearly of opinion that the plaintiff in 

error was not prejudiced by the court refusing to consider 

this letter in evidence, for the reason that if the letter be 

considered in evidence with all the other evidence bearing 

on the issue to which it was directed, the court would 

still not have been justified in finding that Wolverton 

and Hancock were copartners.  

3. On the trial of the case the books of account used at 

the Hancock store were brought into court by a sub

poena. These books, at the request of the sheriff, were 

examined by a gentleman and he was then called as a
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witness and the sheriff offered to prove by him that he 
had examined the books and that the account therein 
between Hancock & Co. and the bank did not show any 
entry with reference to a note which Hancock claimed 
he had sold to the bank; and that the books did not show 
that the money which it was claimed the bank had fur
nished to Hancock on the note discounted went into the 
business of the store. The refusal of the court to permit 
this testimony to be given is the final assignment of error 
argued here. We think the evidence offered was wholly 
immaterial. It did not tend to prove or disprove any 
issue being litigated. If Hancock discounted a note at 
the bank and neglected to make memoranda thereof on 
his account books the absence of such memoranda would 
not tend to prove that the bank had not discounted the 
note; and certainly the bank was under no obligation in 
this case to see that Hancock appropriated the money 
loaned to him towards the conduct of the store. The 
judgment of the district court is right and is 

AFFIRMED.  

AULTMAN, MILLER & COMPANY, APPELLANT, V. J. T.  
WARD ET AL., APPELLEES.  

FILED JANUARY 19, 1897. No. 7025.  

Vendor and Vendee: CONSIDERATION: EVIDENCE. Evidence examined, 
and held to sustain the findings of the district court (1) that the 
appellees were innocent purchasers, for a valuable consideration, 
of certain real estate; (2) and that appellees never assumed and 
promised to pay the judgment of appellant.  

APPEAL from. the district court of Lancaster county.  
Heard below before STRODE, J. Affirmed.  

Davis, Hibner d- Whitmore, for appellant.

F. E. Broun and S. L. Geisthardt, contra.
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RAGAN, C.  

J. T. Ward executed and delivered two promissory 
notes to Aultman, Miller & Co., hereinafter called "Ault
man." On the 18th of March, 1889, Aultman sued Ward 
on these notes before a justice of the peace of Lancaster 
county. Counsel for Aultman used the notes in lieu of a 
bill of particulars. By mistake the summons was di
rected to S. T. Ward, and, though personally served on 
J. T. Ward, was returned as served on S. T. Ward. J. T.  
Ward made no appearance in the action, and judgments 
by default were rendered on the notes against S. T. Ward.  
In January, 1890, a transcript of these judgments was 
duly filed and docketed in the office of the clerk of the 
district court of said Lancaster county. At the time of 
the filingeof this transcript J. T. Ward was the owner of 
a tract of land in said Lancaster county, and afterwards, 
in May, 1890, he sold and conveyed such real estate to 
Levi Ward and Mary H. Ward. In December, 1892, Ault
man brought this suit in the district court of Lancaster 
county, making J. T. Ward, Levi Ward, and Mary H.  
Ward defendants. Aultman, in his petition, set out the 
facts already enumerated, and also alleged that Levi 
Ward and Mary H. Ward had assumed and agreed to pay 
the Aultman judgments in consideration of the convey
ance to them of the land by J. T. Ward. Aultman prayed 
that the judgments rendered before the justice of the 
peace, and the transcript thereof docketed in the office of 
the clerk of the district court, might be amended into 
judgments against J. T. Ward, instead of S. T. Ward, 
and declared a lien upon the real estate conveyed by J. T.  
Ward from the date of the filing of such transcript, and 
for a personal judgment against Levi Ward and Mary H.  
Ward for the amount of such judgments. Levi and Mary 
H. Ward defended the action upon the ground that they 
had purchased the real estate of J. T. Ward for a valuable 
consideration, without knowledge, actual or constructive, 
of the Aultman judgments, and denied that they ever
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assumed or promised to pay such judgments. The dis
trict court found that Levi and Mary H. Ward purchased 
the real estate of J. T. Ward on May 6, 1890, in good 
faith and for a valuable consideration, and without any 
knowledge, either actual or constructive, of the Aultman 
judgments; and further found that they never assumed 
or promised to pay those judgments, and entered a decree 
that they "go hence without day and recover their costs." 
The court also entered a decree in favor of Aultman 
amending the judgments and the transcript thereof so 
as to make the judgments of record against J. T. Ward.  
From this decree Aultman has appealed.  

The entire argument of the appellant is directed to the 
contention that the findings of the district court are not 
sustained by sufficient evidence. We think they are. In
deed, we think under the evidence the court would not 
have been justified in rendering any other decree than the 
one it did. Levi and Mary H. Ward are innocent pur
chasers for value of the real estate upon which it is 
sought to fasten the lien of the Aultman judgments, and 
they became such purchasers for value, parted with be
fore either actual or constructive notice of the Aultman 
judgments, and there is no room in the record for the 
contention that they assumed or agreed to pay the Ault
man judgments as a part of the consideration for the 
conveyance to them of the real estate. The appellant, 
by the decree of the court, has succeeded in having a judg
ment which was rendered against S. T. Ward amended 
and changed so as to be a judgment against J. T. Ward, 
the party sued, and as such it stands of record in the 
office of the clerk of the district court of Lancaster county, 
and from the date of the decree appealed from it became 
a lien upon any real estate that J. T. Ward owned in that 
county. This was all the appellant was entitled to. The 
appeal is entirely without merit and the decree of the 
district court is 

AFFIRMED.
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SARAH C. SMITH V. WILLIAM H. BEAGLE.  

FILED JANUARY 19, 1897. No. 6993.  

Transcript for Review. The filing of the original pleadings and other 

documents belonging to the records of the district court does not 

take the place of the certified transcript which the statute requires 

as a foundation for appellate proceedings, even though the parties 

may stipulate to that effect. Moore v. Waterman, 40 Neb., 498, 

followed.  

-ERROR from the district court of Valley county. Tried 

below before HARRISON, J. Affirted.  

Coffi &G Stone and C. A. Muan, for plaintiff in error.  

A. Mf. Robbins, contra.  

IRVINE, C.  

We have in this case, properly authenticated, a bill of 

exceptions and a transcript of the verdict, motion for new 

trial, and judgment. In addition to this there is a bundle 

of loose papers which look as if they might be the original 

files from the office of the clerk of the district court, but 

not authenticated as such, and a stipulation of counsel 

that the original files may be used in lieu of a transcript.  

This does not comply with the statutes regulating pro

ceedings in this court. (Moore v. Waternman, 40 Neb., 498; 

Bell v. Beller, 40 Neb., 501; School District v. Cooper, 44 

Neb., 714; McDonald v. Grabow, 46 Neb., 406; Otis v. But

ters, 46 Neb., 492; Peck v. Nebraska Loan & Trust Co., 50 

Neb., 227.) Without a transcript of the pleadings we are 

unable to examine the evidence to ascertain whether it 

was sufficient to support the verdict, as we have no means 

of determining what was in issue. Nor have we the in

structions before us for examination. All assignments 

of error relate to questions of this character.  

AFFIRMED.  

HARRISON, J., not sitting.
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WILLIAM IT. BEAGLE, SHERIFF, v. LAURA A. SMITH.  

FILED JANUARY 19, 1897. No. 6986.  

1. Execution: LEVY: REPLEVIN: PROPERTY IN CUSTODIA LEGIs. When 
property has been levied upon on writ of execution and has been 
delivered to a third person, plaintiff in a replevin suit against the 
officer making the levy, such property cannot be again seized by 
the officer under another writ against the same person while the 
replevin suit is pending.  

2. Pleading: EXECUTION: REPLEVIN: TROVER. An action in the nature 

of trover was brought against a sheriff, who answered justifying 
his acts under a levy of a writ of execution directed against a 
third person, by whom it was alleged the property had been 
fraudulently conveyed to the plaintiff. The plaintiff replied that 
prior to the levy the same officer had levied upon the same prop
erty by virtue of another writ against the same grantor; that 
plaintiff had replevied from the officer, and that the replevin suit 
was still pending. Held, That such matter was properly pleaded 
in the reply.  

ERROR from the district court of Valley county. Tried 
below before IARRIsON, J. Affirmed.  

A. M. Robbins and E. J. Babcock, for plaintiff in error.  

References: Hastings School District v. Caldwoell, 16 Neb., 
68; Holmes v. Bailey, 16 Neb., 300; Zunkle v. Ounningham, 

10 Neb., 162; Davidson v. Waldron, 31 Ill., 120; Mulligan 

v. Bailey, 28 Ga., 507; Bernheimer v. Marshall, 2 Minn., 61; 
Webb v. Bidwell, 15 Minn., 394; Hatch v. Coddington, 32 
Minn., 92; Gregory v. Karr, 36 Neb., 533; First Nat. Bank 

v. Gerson, 32 Pac. Rep. [Kan.], 907; Bruner v. Dyball, 42 

Ill., 34; Lovett v. Burkhardt, 44 Pa., 174; Moore v. Herron, 
17 Neb., 701; Hunt v. Robinson, 11 Cal., 262.  

Coffin & Stoke and C. A. Munn, contra.  

IRVINE, C.  

This was an action by Laura A. Smith against Beagle, 
the sheriff of Valley county, for the conversion of certain
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horses. The sheriff justified by alleging that the prop
erty had been fraudulently conveyed by Shelby L. Smith 
to the plaintiff, and that he had seized it under certain 
writs of attachment and execution against Shelby L.  
Smith. The plaintiff in reply, among other things, 
pleaded that prior to the levy alleged in the answer the 

property had been seized by Beagle under another writ 
against Shelby L. Smith; that the plaintiff had replevied 
the property from him, and had given bond; and that 
the property had been delivered to the plaintiff under the 
writ of replevin. There was a verdict and judgment for 
the plaintiff. The petition in error contains fifty-seven 
assignments of error, but all of those discussed in the 
brief relate to the matter pleaded in reply. The defend
ant raised the question in the first place by moving to 
strike from the reply the allegations referred to; in the 
second place, by objecting to the admission of the evi
dence in support of those allegations; and in the third 
place, by excepting to a peremptory instruction to find for 
the plaintiff as to such property as the evidence disclosed 
she held by virtue of the first writ of replevin. It is not 
contended that the evidence did not warrant a peremp
tory instruction provided the facts pleaded required, as a 
matter of law, a verdict for the plaintiff. Two questions 
are thus presented: First, when property has been levied 
upon on a writ of execution and has been delivered to a 
third person, the plaintiff in a replevin suit against the 
officer making the levy, can such property be again seized 
by the officer under another writ against the same defend
ant while the replevin suit is pending; and second, was 
such matter properly pleaded in reply? 

The first question must be answered in the negative.  
(Acker v. White, 25 Wend. [N. Y.], 614; Selleck v. Phelps, 11 
Wis., 380; Bates County Nat. Bank v. Owen, 79 Mo., 429; 
Rhines v. Phelps, 3 Gilm. [111.], 455; Pipher v. Fordyce, 88 
Ind., 436.) The case of Hagan v. Lucas, 10 Pet. [U. S.], 
400, supports the doctrine of the other cases cited in its 
reasoning, although the question there was upon levies
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made in one case by a sheriff and in the other by a United 
States marshal. Property taken under a writ of replevin 
from an officer who has seized it on execution remains 
in custodia legis, although it has been delivered to the 
plaintiff. The lien acquired by the levy while suspended 
is not destroyed, and should judgment be rendered for the 
defendant in the replevin case it would be for a return of 
the property or for its value, or at least for the value of 
the officer's interest therein. The bond binds the plaint
iff to that effect. To hold that while a plaintiff so holds 
property it may be again seized under other writs against 
the same person, would, as pointed out in the cases cited, 
work manifest injustice. It would follow either that the 
replevin bond would be discharged, in which event the 
defendant in the replevin case would unjustly suffer, or 
else the property would be liable to be subjected not only 
once, but as frequently as the writs might be issued, to the 
satisfaction of the debts of the same person; but either 
result would be intolerable. The plaintiff in error seeks 
to avoid the operation of the rule on the ground that the 
first replevin action was fraudulent, and in support of 
his argument cites First Nat. Bank v. Gerson, 32 Pac. Rep.  
tKan.], 905. But the rule there laid down related to a 
case where both the first levy and the replevin suit were 
collusive for the purpose of placing the property in cus
todia legis, and thereby defeating creditors. It is not con
tended here that the first levy was collusive or fraudu
lent, nor that the replevin suit was the result of collusion 
between the plaintiff therein and the sheriff, or the plaint
iff to the first writ. The contention merely is that the 
claim of this plaintiff and the plaintiff in replevin was 
fraudulent as against the creditors of Shelby L. Smith.  
That would be a matter of defense in the replevin suit, 
but it did not avoid jurisdiction in that or in the action 
wherein the first levy was made. We think this matter 
was properly pleaded in the reply. The plaintiff claimed 
a general ownership both in the replevin suit and in this.  
Therefore there is no inconsistency in claiming in this
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the right of possession also by virtue of the writ of re

plevin. The defendant specially pleaded justification 

under the later writs, and it was perfectly proper in re

ply to plead facts showing that aside from the main mat

ters in issue the later levies were illegal. The plaintiff 

pleaded and proved good title, unless it might be against 
creditors of Shelby L. Smith enforcing their demands by 
valid legal process, and such process being first alleged 
in the answer, matter in avoidance of its legality might 

properly be pleaded in the reply.  
4FFIRMED.  

HARRISON, J., not sitting.  

JAMES MORAN, SR., v. ENOS McCULLUM.  

FILED JANUARY 19, 1897. No. 6990.  

Continuance: JUSTICE OF THE PEACE. A party to an action before a 

justice of the peace, who has obtained one adjournment, cannot 

procure another extending more than thirty days from the return 

day, on a general affidavit in the language of section 960 of the 
Code of Civil Procedure. For that purpose he must comply with 
section 961.  

ERROR from the district court of Nuckolls county.  

Tried below before HAsTINGS, J. Affirmed.  

Buck & Mc~onnell, for plaintiff in error.  

Searle & Coleman, contra.  

IRVINE, C.  

McCullum brought an action in replevin against Moran 

before a justice of the peace. On the return day an ad

journment was granted, on the request of the defendant 

and by consent of the plaintiff, for seventeen days. When 

the day to which the cause stood adjourned came, the de

33
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fendant filed a motion for an adjournment for thirty days 
further and supported the same by his affidavit as follows: 
"James Moran, the defendant in this action, being first 
duly sworn, on his oath says he cannot safely proceed 
with the trial of said action at this time for the want of 
material testimony for the defense which he expects to 
procure. Wherefore he requests of the court that said 
cause may be continued for thirty days from this date." 
The motion was overruled and after judgment for the 
plaintiff the defendant prosecuted error to the district 
court, where the judgment of the justice was affirmed.  
The defendant now prosecutes error to this court from the 
judgment of the district court. The sole question raised 
is the sufficiency under the circumstances above stated 
of the affidavit for a continuance.  

Sections 959, 960, and 961 of the Code of Civil Proced
ure provide for adjournment of trials before justices of 
the peace. Section 959 provides for certain cases where 
the justice may adjourn the trial upon the return day 
without the consent of either party; and closes as fol
lows: "If the trial be not adjourned it must take place 
immediately upon the return of the summons." Sections 
960 and 961 are as follows: 

"Sec. 960. The trial may be adjourned upon the appli
cation of either party, without the consent of the other, 
for a period not exceeding thirty days, as follows; the 
party asking the adjournment must, if required by his 
adversary, prove by his own oath, or otherwise, that he 
cannot, for want of material testimony which he expects 
to procure, safely proceed to trial.  

"Sec. 961. An adjournment may be had at the return 
day, or at any subsequent time to which the cause may 
stand adjourned, on the application of either party, for a 
period longer than thirty days, but not to exceed ninety 
days from the time of the return of the summons, upon 
compliance with the provisions of the preceding section, 
and upon proof by the oath of the party, or otherwise, to 
the satisfaction of the justice, that such party cannot be
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ready for trial before the time to which he desires an ad
journment for the want of material evidence, describing 

it, that the delay has not been made necessary by any 
act or negligence on his part since the action was com
menced, and that he expects to procure the evidence at 
the time stated by him." 

In Belcher v. Skinner, 28 Neb., 91, and in Coombs v. Brenk

lander, 29 Neb., 586, it was held that an affidavit in the 

language of section 960 was sufficient to entitle a party 

to a continuance not exceeding thirty days, but in both 

cases the application was made on the day when the cause 

was first set for trial. In Belcher v. Skinner it is said that 

this latitude is allowed because the statute seems to re

gard thirty days as not an unreasonably short time to 

prepare for trial. In the case before us one adjournment 

had been had at the defendant's request, and the fact that 

the plaintiff consented is not material, because section 

960 demands an affidavit only when required by the ad

verse party. Possibly, though this we do not decide, 

where the first adjournment is for less than thirty days, 

a further adjournment might be had under section 960 

by general affidavit, provided the two adjournments to

gether would not exceed thirty days; but section 961 

plainly contemplates that in order to procure an adjourn

ment extending more than thirty days from the return 

day the affidavit must be according to the requirement 

of that section. The affidavit here filed was insufficient 

to justify an adjournment extending.beyond thirty days 
from the return day.  

AFFIRMED.
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UNION PACIFIC RAILWAY COMPANY V. METCALF & WOOD.  

FILED JANUARY 19, 1897. No. 7007.  

1. Partnership: ACTIONs: DEATH OF PARTNER: ABATEMENT. A peti
tion set forth that the plaintiffs, A & B, were a firm composed of 
A and B, formed for the purpose of doing business in this state.  
The caption was in the firm name alone. The summons did not 
appear in the record. Held, That the action was not one brought 
under section 24 of the Code, authorizing partnerships to sue with
out setting forth the names of the partners, and that it did not 
abate on the death of one of the partners.  

2. - : - : : . That the surviving partner was al
ready a party to the action, and that on the death of the other 
partner the action could properly be continued in the name of the 
survivor alone.  

8. Carriers: FAILURE TO DELIVER CONSIGNMENT: PLEADING. An action 
against a carrier for failure to deliver goods cannot be maintained 
by the consignor in the absence of averments that he was the 
owner of the goods, that he was liable for their loss, or that he 
had sustained special damage.  

ERRoR from the district court of York county. Tried 
below before BATES, J. Reversed.  

The facts and issues are stated in the opinion.  

John M. Thurston, TV. R. Kelly, and E. P. Smith, for 
plaintiff in error: 

The court erred in overruling the motion of defendant 
below, founded on its plea in the nature of abatement, 
that the action be dismissed. (Burlington d& M. R. R. Co. v.  
Dick, 7 Neb., 242; Lease v. Vance, 28 Ia., 509; Weisz v.  
Davey, 28 Neb., 566; Hays v. Lanier, 3 Blackf. [Ind.], 322; 
Bentley v. Smith, 3 Caines [N. Y.], 170; Simmons v. Titche, 
14 S. R. [Ala.], 786; Leach v. MIilburn, 14 Neb., 106; Bur
rows v. Bashford, 22 Wis., 104; Otis v. Thorn, 18 Ala., 395; 
Davis Avenue R. Co. v. Mallon, 57 Ala., 168; Dubbers v.  
Goux, 51 Cal., 154; Sheldon v. Hoy, 11 How. P. [N. Y.], 11; 
Merritt v. Seaman, 6 N. Y., 168.)
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The court erred in overruling the demurrer to the pe

tition and the objection on the trial to any evidence being 

given by the plaintiff in the case, for the reason that the 

petition did not state facts sufficient to constitute a cause 
of action against defendant. (Arzbacher v. aayer, 53 Wis., 
384; Stevens v. Nichols, 130 U. S., 230; Roberts v. Locell, 38 
Wis., 211; Nelson v. Swan, 13 Johns. [N. Y.], 483.) 

The petition affirmatively shows that the cause of ac
tion is in McCourtie, Hill & Co., named therein as con
signee, and not in the plaintiff Metcalf & Wood. Prima 
facie the consignees are the owners and the right of ac

tion is in them, the legal presumption being that when 
goods are sent to a consignee, the title thereto vests in 
him as soon as they are shipped. (Dawes v. Peck, 8 Term 
R. [Eng.], 330; Lawrence r. linturn, 17 How. [U. S.], 100; 
Ogden v. Coddinyton, 2 E. D. Smith [N. Y.], 317; Tronson v.  
Dent, 36 Eng. L. & Eq., 41; Coleman v. Liambert, 5 M. & W.  
[Eng.], 502; Pennsylvania Co. v. Poor, 103 Ind., 553; fadi

son, I. & P. R. Co. v. Whitesel, 11 Ind., 55; Pennsylvania Co.  

v. Holderman, 69 Ind., 18; Ludlow v. Boine, 1 Johns. [N. Y.], 
1; Wiseman v. Vandeputt, 2 Vern. [Eng.], 203; Coxe v.  

Harden, 4 East [Eng.], 211; Dawes V. Peck, 8 Term [Eng.], 
330; Coates c. Chaplin, 2 G. & D. [Eng.], 552; Dunlap v.  
Lambert, 6 Clark & F. [Eng.], 600; Hazleton v. Union Bank 

of Columbus, 32 Wis., 34; Roberts v. Lovell, 38 Wis., 211; 
Friddle v. Crane, 6S Ind., 583; Wilson v. Town of Monticello, 
85 Ind., 10; Wier v. State, 96 Ind., 311.) 

There was nothing in the petition charging defendant, 
or showing it liable, as a common carrier, except on its 

own lines within the state. There is no evidence showing 
any loss or damage to the consignment while being trans

ported within the state. Plaintiff should not recover.  
(Gibbons v. Ogden, 9 Wheat. [U. S.], 1; Hannibal & St. J.  

R. Co. v. Husen, 95 U. S., 472; State Freight Tax, 15 Wall.  

[U. S.], 232; Ward v. Maryland, 12 Wall. [U. S.], 418; 
Welton v. State of Missouri, 91 U. S., 275; Henderson r.  

Mayor of New York, 92 U. S., 259; Chi Lung v. Freeman, 92 

U. S., 275; Hobart v. Drogan, 10 Pet. [U. S.], 108; United
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States v. New Bedford Bridge, 1 W. & M. [U. S.], 418; Davis 
v. Duncan, 17 Am. & Eng. R. Cas. [Miss.], 295.) 

The limitations printed upon the face of the bill of lad
ing, and the rules and regulations indorsed upon the 
back thereof, were in terms agreed to by both of the con
tracting parties, and were in all respects valid and bind
ing. (Swift v. Philadelphia & R. R. Co., 58 Fed. Rep., 858; 
Welton v. State of Missouri, 91 U. S., 282; Brown v. Houston, 
1.14 U. S., 622.) 

A common carrier may lawfully contract for indemnity 
from responsibility beyond its own lines as to freight 
shipped on its own road and from thence carried over 
another road than that of the carrier, but connecting 
therewith. (Terre Haute & L. R. Co. v. Sherwood, 31 N. E.  
Rep. [Ind.], 786; Hallenbake v. Fish, 8 Wend. [N. Y.], 547; 
Russell v. Fagan, 8 Atl. Rep. [Del.], 258; Mason v. Thoutp
son, 9 Pick. [Mass.], 280; Myrick v. Michigan C. R. Co., 107 
U. S., 102; Nutting v. Connecticut River R. Co., 1 Gray 
[Mass.], 502; Burroughs v. Norwich & W. R. Co., 100 Mass., 
26; Case v. Dunmore, 23 a. St., 93; Butt v. Green, 29 0.  
St., 667; Shelly's Appeal, 36 Pa. St., 373; Spitley v. Frost, 
15 Fed. Rep., 299; Weinberg v. Albemarle & R. R. Co., 91 N.  
Car., 31; Boorman v. American Express Co., 21 Wis., 157; 
Grace v. Adams, 100 Mass., 505; Illinois C. R. Co. v. Jonte, 
1.3 Brad. [Ill. App.], 424; Muller v. Cincinnati, H. & D. R.  
Co., 2 Cinn. Sup. Ct. Rep. [0.], 280; McCarn v. Interna
tional & G. N. R. Co., 19 S. W. Rep. [Tex.], 547; Atchison 
t( X. R. Co. v. Washburn, 5 Neb., 117; Missouri P. R. Co. v.  
Tinderrnter, 26 Neb., 222; Union P. R. Co. v. Marston, 30 
Neb., 241.) 

F. C. Power, contra: 

The action did not abate upon the death of the partner.  
(2 Bates, Partnership, sec. 725; Cragin v. Gardner, 31 N.  
W. Rep. [Mich.], 206; Phwnix Ins. Co. v. Moog, 1 So. Rep.  

[Ala.], 108.) 
The carrier's liability is not restricted to its own line.  

(Compiled Statutes, ch. 16, see. 111; Atchison & N. R. Co.
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v. Washburn, 5 Neb., 117; Missouri P. R. Co. v. Vande
venter, 26 Neb., 222; Union P. R. Co. v. Marston, 30 Neb., 
241; St. Joseph & G. I. R. Co. v. Palmer, 38 Neb., 463; 

Atchison, T. & S. F. R. Co. v. Lawvler, 40 Neb., 356; Murray 

v. Chicago &. N. W. R. Co., 62 Fed. Rep., 24.) 

IRVINE, C.  

This was an action against the Union Pacific Railway 
Company for failure to convey and deliver certain goods 

consigned by Metcalf & Wood from York, Nebraska, to 

McCourtie, Hill & Co., at Chicago, Illinois. As several 

questions arise out of averments in the petition, we quote 

a portion thereof: 
"METCALF & WOOD AND JAMES 

H. WOOD, SURVIVING MEMBER 

OF THE SAID FIRM, PLAINT

IFFS, 

UNION PACIFIC RAILROAD COM

PANY, DEFENDANT.  

"Plaintiff for cause of action against the defendant 

alleges that this plaintiff, Metcalf & Wood, is a firm of 

persons composed of Lafayette Metcalf and James H.  

Wood, formed for the purpose of doing business in this 

state and not incorporated, and doing business in York, 
York county, Nebraska, in the name and style of Metcalf 

& Wood.  
"2. Defendant is a corporation duly incorporated by 

act of congress of the United States.  
"3. Said defendant, at the times thereinafter men

tioned, was and still is a common carrier of goods and 

chattels for hire from York, York county, Nebraska, to 

Chicago, in the state of Illinois.  
"4. On or about the 1st day of December, 1891, the 

plaintiff delivered to the defendant one car load of flax

seed at York, Nebraska, containing one thousand bushels 

of flax, to be safely and securely conveyed by said defend

ant from said York, Nebraska, to said Chicago, in the
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state of Illinois, and the defendant then and there under
took and agreed, for a certain reward to be paid by the 
plaintiff to the said defendant, to so safely and securely 
deliver the said flaxseed to McCourtie, Hill & Co., at the 
city of Chicago and state of Illinois.  

"5. The said defendant did not safely convey and de
liver the said flax as it had undertaken to do, but, on the 
contrary, conducted itself so negligently in and about 
carrying and transporting the same that on the line of 
the defendant's railroad between said York and Chicago 
five hundred bushels of said flaxseed, which was of the 
value of ninety-two cents per bushel, was wholly lost to 
the plaintiff, to the plaintiff's damage in the sum of $460." 

This was followed by a second count, in similar lan
guage, averring the shipment and failure to deliver of a 
car load of shelled corn. The verdict having been in 
favor of the defendant, which is here the complaining 
party, on the second count of the petition, it is unneces
sary to set it out or further consider it. The defendant 
demurred to each cause of action. The demurrers were 
overruled, and the defendant then answered denying 
seriatim the averments of the petition, including the al
leged partnership. Further, the defendant averred "that 
said flaxseed and corn * * * was delivered to and 
received by said defendant and placed in the cars of the 
defendant for McCourtie, Hill & Co. of Chicago, and that 
the same was safely conveyed and delivered to the said 
McCourtie, Hill & Co. in the city of Chicago, in the state 
of Illinois, without any negligence or want of care on the 
part of the defendant in respect thereto." In addition 
to this, it was alleged that the action was one arising 
under the constitution and laws of the United States, the 
goods being received in accordance with two certain bills 
of lading at York, Nebraska, to be carried to Council 
Bluffs, Iowa, the terminus of defendant's line, under the 
agreement that the responsibility of defendant as a com
mon carrier should cease at Council Bluffs, and that said 
goods were forwarded therefrom over some other road
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to Chicago. Finally, it was pleaded that if there was 

any such firm as Metcalf & Wood it had, since the com

mencement of the action, been dissolved by the death of 

Lafayette Metcalf, and that by reason thereof the action 

had abated. Thereafter the defendant moved the court 

for a judgment of dismissal on the plea in abatement.  

This motion was overruled and the plaintiff given leave 

to insert in the caption the words, now appearing therein, 
"and James H. Wood, surviving member of said firm." 

Thereupon the plaintiff filed a reply denying new matter 

in the answer, admitting the death of Lafayette Metcalf, 

and alleging that James H. Wood was the surviving 

member of the firm. The case was then tried, resulting 

in a verdict for the plaintiff on account of the flax. This 

judgment the defendant seeks to reverse, assigning fifty

four errors, most of which are more or less specifically 

argued in the briefs.  
The first question presented relates to the action of the 

court in overruling the plea in abatement. The argu

ment is founded upon the theory that the action is prose

cuted under section 24 of the Code of Civil Procedure, 

whereby "Any company or association of persons formed 

for the purpose of carrying on any trade or business, or 

for the purpose of holding any species of property in this 

state, and not incorporated, may sue and be sued by such 

usual name as such company, partnership, or association 

may have assumed to itself or be known by, and it shall 

not be necessary in such case to set forth in the process 

or pleading, or to prove at the trial, the names of the 

persons composing such company." It is contended that 

when a suit is brought under this section it is an imper

sonal proceeding, the individual members of the firm are 

not, as such, parties thereto, and that when dissolution 

occurs the firm has no longer any legal existence, and 

that an action so brought therefore abates. We need 

not investigate this question, because the suit was not in 

fact brought under the section referred to. The opening 

paragraph of the petition describes the firm of Metcalf &
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Wood as composed of Lafayette Metcalf and James H.  
Wood, and the caption, which originally contained merely 
the name of the firm, should not be permitted to control 
this specific averment, which was undoubtedly travers
able and constituted the individual members parties 
plaintiff. We do not know how the summons issued, but 
the pleadings, in the language of section 24 of the Code, 
set forth the names of the persons composing the com
pany, and the action must be treated as if brought re
gardless of that section. We have quite recently held, 
following well established principles, that on the death 
of a partner the assets and choses in action of the part
nership vest in the survivor. (Lindner v. Adams County 
Bank, 49 Neb., 735.) It is, therefore, the surviving part
ner 'who has in such case a right to proceed with the ac
tion. He was already a party, and the orderly course, 
perhaps, would have been to suggest the death of the 
other partner and to procure an order permitting the 
action to proceed in the name of the survivor alone. But 
the death of Metcalf was suggested in this case by both 
answer and reply. Wood was already a party and there 
was no error in permitting his name to be added in the 
caption of the petition. The judgment was rendered in 
favor of Wood alone, so that while the proceedings were 
not strictly regular, they were without prejudice to the 
defendant.  

It is next argued that the court erred in overruling the 
objection of the defendant to the introduction of any evi
dence, on the ground that the petition did not state a.  
cause of action. It will be observed that the petition 
contained no averment that the plaintiffs were the own
ers of the goods shipped, nor did it contain any averment 
of facts showing that the plaintiffs were in any manner 
liable for their loss. On the other hand, it affirmatively 
averred that the goods were to be safely conveyed and 
delivered to McCourtie, Hill & Co. in Chicago. It is 
claimed that it was thus affirmatively shown that the 
cause of action was in McCourtie, Hill & Co., and not in

458 [VOL. 50



JANUARY TERM, 1897.

Union P. R. Co. v. Metcalf 

the plaintiff. This raises a question on which the au
thorities present a most embarrassing conflict. To re

view them in extenso would be tedious and not very profit

able. A few English cases seem, according to the vary
ing opinions of different courts and judges, to have formed 
bases for the different views expressed in this country.  
In Davis v. James, 5 Burr. [Eng.], 2680, Lord Mansfield 

sustained an action by the consignor upon the theory that 
wherever the property lay, the contract was between the 
consignor and the carrier, and that the consignor was 
bound to pay the freight. In Joseph v. Knox, 3 Camp.  
[Eng.], 320, Lord Ellenborough sustained a similar action 
on the same ground of privity of contract, and because 
the consideration moved from the consignor. However, 
in Daces v. Pecl, 8 T. R. [Eng.], 330, the prior cases were 
distinguished upon the ground that a special contract had 
been established, and the king's bench held unanimously 
that the right of action must depend upon the ownership 
of the goods; that they became the property of the con
signee on delivery to the carrier. Therefore, the right 

of action was in the consignee, and not the consignor.  
These and many other cases were reviewed by the house 
of lords in Dunlop v. Lambert, 6 C. & F. [Eng.], 600, and 
the conclusion reached that generally the consignee is 

the proper person to sue. Yet this rule may be varied by 
circumstances, among them the fact of a special contract 
between the consignor and the carrier. As before re
marked, these different views are reflected throughout 

the decisions of American courts, and in the absence of 
uniform direct authority we might be free to adopt what
ever view seemed to us best founded on principle. We 

have, however, in our own law a few landmarks by which 

we must to a certain extent be guided. In the first place, 

the constitution provides that "the liability of railroad 
corporations as common carriers shall never be limited" 

(Constitution, art. 11, see. 4), and it has been held that by 
special contract a railroad company may not limit its 
liability as a carrier. (Atchison d' N. R. Co. v. Washburn,
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5 Neb., 117; Missouri P. R. Co. v. Vandeventer, 26 Neb., 222; 
St. Joseph & G. I. R. Co. v. Palmer, 38 Neb., 463; Atchison, 
T. & S. F. R. Co. v. Lawler, 40 Neb., 356.) It would seem 
to result from this doctrine that the liability of carriers 
must be measured according to the common-law rule, 
without regard to special contracts, and that this rule 
should operate in favor of both parties. Next, it has 
been held that a bill of lading is a symbol of property, 
and one properly indorsed operates as a delivery of the 
property, so that delivery must be made to the lawful 
holder of the bill of lading in order to discharge the car
rier; and this was held in an action by such lawful in
dorsee of the bill of lading against a carrier who had 
delivered the goods to another. (Union P. R. Co. v. John
son, 45 Neb., 57.) It would seem to follow from this that 
by issuing its bill of lading a carrier becomes responsible 
for the delivery of goods to the consignee or his assignee, 
the duty following the bill of lading and not remaining in 
favor simply of the consignor. (See, also, Union Stock 
Yards Co. v. Westcott, 47 Neb., 300.) Again, it has been 
held that the refusal of a carrier to surrender goods to 
the rightful owner amounts to a conversion, and to sur
render to the rightful owner is a good defense to an ac
tion by the consignee. (Shellenberg v. Fremont, E. & iM. V.  
R. Co., 45 Neb., 487.) We think it may be safely said, 
then, that the law of this state establishes these proposi
tions: That the rights and liabilities of carriers must be 
determined according to the rules of the common law, 
without regard to special contracts of shipment, and that 
the carrier on receiving goods receives them for the 
owner, presumably the consignee, or his assignee, but the 
real owner, whoever he may be; that the consignee may 
sue and recover merely on proof that he is the consignee; 
that the indorsee of the bill of lading may sue on the pro
duction of the bill of lading, properly indorsed to him; 
that the real owner may sue. We think it would be an 
intolerable hardship on the carrier to hold also that an 
action would lie by the consignor merely because he is
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the consignor, without any averment that he is the owner, 
that he is liable for the goods, or that he has sustained 

special damage. The cases holding that in the absence 
of such averments the consignor may sue are not, as we 
believe, in accordance with the principles of law estab

lished in this state. As already seen, Lord Mansfield, in 
Davis v. James, supra, based the right on the fact that the 
consignor was to pay the freight, and that the contract 

for carriage was with him. This principle was more 

clearly stated by Lord Ellenborough in Joseph v. Knox, 
supra, recovery being placed on the ground that the con

sideration moved from the consignor, to whom the prom
ise was made. But it is well settled here that a third 

person for whose benefit a promise is made, although not 

a party to the consideration, may sue thereon. (Shamp v.  

Meyer, 20 Neb., 223; Keedle v. Flack, 27 Neb., 836; Fonner 
v. Smn ith, 31 Neb., 107; Kaufman v. United States Nat. Bank, 
31 Neb., 661; Hale v. Ripp, 32 Neb., 259; Sample v. Hale, 

34 Neb., 220; Lyman v. City of Lincoln, 38 Neb., 794; Doll 

v. Crume, 41 Neb., 655; Chicago, B. & Q. R. Co. v. Bell, 44 

Neb., 44; Hare v. Murphy, 45 Neb., 809.) Prior to the es

tablishment of this rule all benefits from the express con

tract of carriage would be lost unless the consignor him

self might sue. But the establishment of the modern 
principle undermines the whole reasoning on which the 

decisions of Lord Mansfield and Lord Ellenborough were 

based. The American cases taking a similar view are 
based largely on the learned opinion of Chief Justice 
Shaw in Blanichard v. Page, 8 Gray [Mass.], 281. An in

spection of that case will show that it is founded on the 

same obsolete reasons. All the cases hold that the pre
sumption is that the consignee is the owner, and all the 

cases holding that the consignor may sue are based, so 

far as we can ascertain, on one of three grounds: First, 
that it was made to appear by pleadings and proof that 

the consignor was the owner; or second, that the con

signor was liable to the consignee or suffered special 

damage; or third, cases based solely on the doctrine of
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privity of contract, which, we think we have demon
strated, does not apply in this state. Our Code requires 
all actions to be brought by the real party in interest, 
except in certain cases specified. (Code of Civil Proced
ure, secs. 29, 32.) The only exception which could pos
sibly be applicable to this case is that one "with whom 
or in whose name a contract is made for the benefit of 
another" may bring the action without joining the bene
ficiary. In Missouri it has been held, under a similar 
provision, that the consignor falls within this exception, 
and may maintain the action for the benefit of the owner.  
But this case was based solely on former adjudications 
of that court wherein it had been held that assignees of 
choses in action for the purpose of collection only might 
sue in their own names. Hoagland v. Van Etten, 22 Neb., 
681, is contrary to that rule. We cannot see how the 
consignor can be conceived to be the trustee of an express 
trust. He may, strictly speaking, be a person with whom 
a contract is made for the benefit of the consignee. But 
this is true in every case where a promise is made for the 
benefit of a third person. Our law permits the third per
son to sue. Could a judgment in favor of the promisee 
be pleaded in bar of an action by the real party in inter
est? We think not. Under the allegations of this peti
tion, ownership not being averred in the plaintiffs, and a.  
consignment to McCourtie, Hill & Co. being pleaded, the 
presumption is that McCourtie, Hill & Co. were the own
ers. The defendant was bound to deliver to them. They 
or their indorsees could maintain an action. Delivery to 
the true owner was necessary to discharge the carrier 
from liability. Should McCourtie, Hill & Co. sue the car
rier, it would be no defense to plead a former recovery 
by the consignor, unless such consignor was the owner.  
The objection to the evidence should have been sustained.

REVERSED AND REMANDED.
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