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In Memoriam.

ANDREW J. POPPLETON.

At the session of the supreme court of the state of Nebraska, October
6, 1896, there being present Hon. A. M. Post, chief justice, Hon. T. O. C.
Harrison and Hon. T. L. Norval, judges, Hon. Robert Ryan, Hon. John
M. Ragan, and Hon. Frank Irvine, commissioners, and David A.
Campbell, clerk and reporter, it was ordered that the following pro-
ceedings be spread at large upon the records of the court:

Hon. George W. Doane appeared before the court and said:

MAY 1T PLEASE YoUr Hoxors: As chairman of a committee appointed
at a meeting of the Douglas county bar, I have been charged with the
mournful duty of presenting to this court a tribute of respect adopted
by the bar of Douglas county to the memory of ANDREW J. POPPLETON,
a member of the bar of this court since its first organization, and to
request this’ court to take such action in the premises as may seem
appropriate.

The resolutions of the Douglas county bar are as follows:

ANDREW J. POPPLETON, one of the foremost leaders of this bar ever
since the first organization of the courts in Nebraska, and holding a high
place among the great lawyers throughout the whole land, a citizen who
had rendered to this community and state services of the highest
value, and a man of singular purity of life and character, having de-
parted this life at his residence in this city on the 24th day of Sep-
tember instant, we, his friends, associates, and brethren assembled
for the purpose of expressing our respect for his memory, have

Resolved, That the great powers of our deceased brother in advocacy,
his wide and varied learning, his lofty principles, and his pure and
elevated character secured for him when he was among us our highest
respect and admiration. And now, when by an inscrutable Providence
he has been removed from our midst, and we are deprived of his good
example and the inspiration of his impressive personality, with un-
feigned sorrow we bear witness to his virtues and the fame which he
achieved through all the borders of the nation.

Resolved, That we tender to His widow and children our sincere
sympathy, and direct that a copy of these resolutions be communicated
to them. .
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viii IN MEMORIAM—

Resolved, That the chair appoint suitable committees to present this
expression of our respect for the memory of Mr. PorPLETON to all of
the district courts of this county, the supreme court of this state, and
the circuit court of the United States for this district, and request that
they be spread at large upon their records.

' J. M. WooLworTH, Chairmaen,
C. A. BALDWIN,
B. E. B. KENNEDY,
CHARLES F. MANDERSON,
Jounx C. CowIN,
WM. D. BECKETT,
E. WAKELEY,
Commitiee.

In presenting these resolutions, it may not be amiss to accompany
them with a few words in retrospect of MR. POPPLETON’S career and
character.

Descended from sturdy New England stock, and born and nurtured
under the influences and surroundings of pioneer life in Michigan, it
is not difficult to account for the development in Mr. PorpLETON of
those characteristics which distinguished him in maturer years as a
man of broad and liberal views. His earlier collegiate education was
received at the University of Michigan, and completed at Union Col-
lege, New York, under the tutelage of that most eminent and practical
of America’s educators, Dr. Nott. After graduation, MrR. PoPrLETON
studied law with one of the leading firms in Detroit, and was admitted
to the bar in 1852, after examination before the supreme court at
Pontiac, Michigan. Soon after his admission to the bar he came to
Nebraska, in the year 1854, immediately after the passage of the act or-
ganizing the territory. From his first entrance into the active life of
this trans-Missouri country, Mr. POPPLETON took a leading part in the
direction and development of all enterprises which tended to the up-
building and betterment of the community with which he had cast his
lot. It is impossible to overestimate the value of his counsel and
services in the critical crises which arose from' time to time in the
history of the territory and of the city with which his interests were
indissolubly connected.

MRr. PorpPLETON was elected as one of the representatives from
Douglas county and served as such in one of the earlier sessions of
the legislative assembly of the territory, and took a leading part in
shaping legislation for the broadening and strengthening of the foun-
dations of the future state.

Upon the organization of the Union Pacific Railroad Company for
active work in 1864, MR. PoPPLETON was appointed its first general
attorney, and so efficiently and satisfactorily did he perform the duties
of the position that he was continued in it until he voluntarily re-
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signed it in the year 1888, much to the regret of the board of directors,
who, in accepting the resignation, acknowledged in most flattering
terms their high appreciation of the value of his services to the corpo-
ration, and regret at the severing of his relations with the company.

In 1868 Mn. PorrLETON was nominated by the democratic party as
its candidate for congress from this state and made a vigorous canvass
‘throughout the state, but, as has befallen many a worthy man before
him, he was so fortunate as to have been defeated. I say fortunate,
for who will venture to compare the successes of political life, ‘with
all its turmoils and jealousies and heart-burnings, with the satisfac-
tion to be derived from an honorable professional career?

While Mr. PorrrLuToNx was not devoid of political ambition, he was
entirely wanting in those peculiar characteristics which are combined
in the successful politician. He had nothing of chicanery, demagogy,
or double-dealing in his character, but was sincere in his convictions,
courageous in his defense of them, and impatient of hypocrisy. If
there was any trait of his character more prominent than another, it
was that of having what has been called ‘‘the courage of his convic-
tions.” A notable exhibition of this was on an occasion when invited
to deliver an addresé before, I believe, the Historical Society of this
state, at the city of Lincoln, several years ago, and while still the
attorney of the Union Pacific Railroad Company, one of the most
powerful corporations of the country. In descanting upon the dangers
which menaced the life of the republic, he placed at the head of them
all, the increase of aggregated wealth and power in the rapidly multi-
plying corporations of the country, and uttered the prediction which
seems even so soon to be on the verge of fulfillment.

In the early part of MR. PorrLETON’S professional life in Omaha, and
at the very time when it carried the promise of the highest success
and greatest usefulness, he was stricken with a form of paralysis,
from the effects of which he never entirely recovered. This afiliction,
which for a time threatened fatal results, withdrew him for two or
three years from active participation in the work of his profession,
and his struggle against the disability with which he was threatened,
and his return to the work which he loved and to the triumphs which
he achieved thereby, was an additional evidence of his indomitable
courage and unconquerable spirit. That he was able, in spite of the
assault upon the citadel of life and strength, to re-enter the lists and
in the battle of life to win some of its most valuable prizes, evidences
the sturdiness of his will and the strerigth of his ambition. But there
is a limit to all physical powers, how strong soever may be the will.
Tn 1892 the premonitory warning of the final decadence of the physical
system came in an attack upon the organs of sight, which continued,
with gradual but sure advances, until total blindness deprived him of
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all active participation in the duties of his profession for three or four
years before his death, which occurred on the 24th day of September
last.

To measure the usefulness' of such a life as MRr. POPPLETON'S, we
must consider the times and circumstances under which he lived.
The greater part of his life was spent as a pioneer, in laying the foun-
dation, and upon it erecting the superstructure of civilization in a new
country. When he first reached the shores of the Missouri River,
with the exception of the mission at Bellevue, and the few whites
which constituted its corps of teachers, and the employes connected
with the Indian agencies, all the fixed population west of the river
consisted of the Indian tribes, who still occupied the undefined ranges
of their ancestors. The structure of society and of civil government
was to be built from the foundation, and Mn. PorPLETON was one of
the chief architects. How well he and those associated with him
planned, and how substantially they built, is attested by the marvel-
ous growth of this commonwealth and the material wealth and pros-
perity we now enjoy.

As a lawyer, MR. POPPLETON was studious, conscientious, loyal to
his client; as a counsellor, wise; as an advocate, eloquent and per-
suasive, and more successful in the final issue of his causes than most
practitioners.

As a man, while reserved in his manner with strangers, he was
genial and communicative with friends, and possessed a vein of humor
which in his intercourse with friends made him extremely compan-
ionable.

His domestic ties were of the strongest, and home possessed for him
attractions which nothing else could supply. A devoted wife and chil-
dren survive him to mourn his loss, and the bar of the state and na-
tion is bereaved of one of its brightest ornaments and most worthy
members.

To the young practitioner, just entering upon professional life, Mgr.
PorrrETON Was a helpful adviser and sympathetic brother. Through
an extended practice of many years at the bar, side by side with MR.
PorrrETON, and seeing him engaged in many bitterly contested trials,
where the desire for success would naturally lead to personal contro-
versy, I never saw him so far forget himself as to indulge in abusive
or unkind remarks towards opposing counsel. His shafts of invective,
if any he used, were reserved for the client or his cause, and not for
his counsel.

Mr. PoPPLETON’s professional career was brought to a sudden and
untimely end by the loss of his eyesight, while in the full enjoyment
of his mental faculties, and before any serious impairment of his
physical strength. He was not at that time of an age when men of
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such ambition as he possessed, are ready to surrender the labor and
responsibility of active business, being then but sixty-two years of
age. But a superior wisdom directed otherwise, and he was obliged
to lay down his work, and who shall say that this was not for the
best? Me. PoppLETON’S life had been a successful one in all ways by
which success is measured in human estimation. He had acquired
reputation, wealth, the respect and admiration of his brethren at the
bar, the.attachment of friends, commanding influence in the commu-
nity, a position second to none at the bar of the state, as well as of the
nation, and the love and affection of a true wife and devoted children,
which are the best gifts of God to man.
What was left for him to strive for? The battle of life had been
fought, the victory had been won.
“When you have lived your life,
When you have fought your last good fight aud won,
And the hard day’s work is finished, and the sun
Sets on the darkening world in all its strife

Ere the worn hands are tired with all they’ve done,

Ere the mind’s strength begins to droop and wane,

Ere the first touch of sleep has dulled the brain,

Ere the heart's springs are slow and running dry—

When vou have lived your life,
'Twere good to die.”



SUPREME COURT COMMISSIONERS.

(Laws, 1893, chapter 16, page 150.)

Srcriox 1. The supreme court of the state, immedi-
ately upon the taking effect of this act, shall appoint
three persons, no two of whom shall be adherents to the
same political party, and who shall have attained the age
of thirty years and are citizens of the United States and
of this state, and regunlarly admitted as attorneys at law
in this state, and in good standing of the bar thereof, as
commissioners of the supreme court.

Src. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of
its duties in the disposition of the numerous cases now
pending in said court, or that shall be bronght into said
court during the term of office of such commissioners.

Src. 8. The said commissioners shall hold office for the
period of threc¢ years from and after their appointment,
during which time they shall not engage in the practice
of the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the
same time and in the same manner as salaries of the
judges of the supreme conrt are paid. Before entering
upon the discharge of their duties they shall each take
the oath provided for in section one (1) of article fourteen
(14) of the constitution of this state. All vacancies in
this commission shall be filled in like manner as the orig-
inal appointment.

SEC. 4. Whereas an emergency exists, this act shall
take effect and be in force from and after its passage and
approval.

Approved March 9, A. D. 1893.
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See page li for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge or
commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page lvii.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NEBRASKA.

JANUARY TERM, A. D. 1896.

PRESENT:
How. A. M. POST, CHIEF JUSTICE.
Hox. T. O. C. HARRISON, }J
Hoxw. T. L. NORVAL, UDGES.

Hox. ROBERT RYAN,
Hox. JOHN M. RAGAN, }Commssxomms.
Hox. FRANK IRVINE,

DAvIiD R. BUSH ET AL. V. JOHNSON COUNTY.
Fir.ep ArriL 10, 1896. No. 8254,

1. Action on County Treasurer’s Bond: PAYMENT To SUCCESSOR: CER-
TIFICATES OF DEPOSIT. An outgoing county treasurer turned over
to his successor a certificate evidencing the deposit of county
funds in a bank for safe-keeping, and the same was received by
the incoming treasurer as a payment to him, to its amount, of such
funds. The certificate of deposit was, by the new treasurer, deliv-
ered to the bank which had issued it, and was canceled and the
treasurer received in lieu thereof a certificate of deposit for a like
sum, payable to him as county treasurer. Held, That the incoming
treasurer and his bondsmen were chargeable on his hond for the
amount of such payment, and a subsequent failure of the bank
during the time the deposit was continued, and his consequent ina-
bility to realize the money, did not relieve them of the liability.

. LiaBILITY oF OFFICER FOR LosT FUNDs. The duty
1

2.

b B
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Bush v, Johnson County.

imposed on a county treasurer by law, and assumed by him, of
safely keeping, accounting for and turning over the public funds
which come into his hands by virtue of his office, is an abso-
lute one; and where his bond is conditioned for the faithful per-
formance of the duties of the office by him, the sureties on the
bond are bound and liable in like manner and their responsibility
is the same as that of their principal, and it will be no defense for
either of the parties, in an action on the bond to recover public
funds, predicated on an alleged failure of the treasurer to account
for or pay them over, that the funds have been lost or stolen with-
out the fault or negligence of the treasurer.

: LIABILITY OF SURETIES. It is the duty of the bonds-
men of a county treasurer to see that the duties of that officer
are properly discharged; and if the county board shall be negli-
gent or careless in the examination of the accounts or report of
the treasurer, such examination and settlement will not be avail-
able as a defense to the sureties on his bond in an action for
funds which the treasurer has failed to turn over.

4, County Treasurer: SEITLEMENT WITH CouN®Y BoarD. The peri-
odical settlements assigned by our statutes to be made between
the county board and the treasurer of the county do not have in
them the elements of a judicial determination of the subjects

involved.

5. : The case of Ragoss v. Cuming County, 36 Neb., 375,
examined and distinguished.

6. : PAYMENT TO SUCCESSOR: WORTHLESS CERTIFICATES OF DE-

POSIT: SETTLEMENT. ACTION ON BoOND. A county treasurer, dur-
ing his first term, had on deposit in a bank $6,000 of the public
funds, such deposit being evidenced by a certificate of deposit.
At the close of this term of office and the beginning of the second
term, in his report to and settlement with the county board, he
included and stated the amount of the certificate of deposit as sa
much cash, the board possessing no knowledge of the existence
of the certificate, or of the deposit of the money. Before the close
of the treasurer’s first term, the bank failed. Held, That such set-
tlement did not bind the county as an acceptance or approval of
the certificate of deposit as so much cash accounted for, nor dic¢
its retention by the treasurer, or turning it over to himself as his
own successor, constitute a paying over of the public funds, bul
was a failure to do so which rendered him, and the obligors on
his bond for his first term, liable.

ERROR from the district court of Johmnson county
Tried below before BusH, J.

The opinion contains a statement of the case.
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8. P. Davidson, T. Appelget, and I. Reavis, for plaintiffs
in error:

The sureties are released because the evidence fails to
bring their liability within the conditions of the bond.
(2 Parsons, Contracts [5th ed.], 5 ; 1 Brandt, Suretyship
& Guaranty, sec. 79; Lang v. Pike, 27 O. St., 498; Reese v.
United States, 9 Wall. [U. 8.], 13; Dumont v. United States,
8 Otto [U. 8.1, 142)

The county board settled with the county treasurer
and passed and approved all his accounts. This settle-
ment was final and the county should not recover. l
Herman, Estoppel & Res Judicata, sec. 435, and cases
cited; Richland County v. Miller, 16 S. Car., 244; Ragoss v.
Cuming County, 36 Neb., 376; Supervisors of Richmond
County v. Kllis, 59 N. Y., 620; Supervisors of Onondaga
v. Briggs, 2 Den. [N. Y.], 26; Hobson v. Commonwealth, 1
Duv. [Ky.], 172; Yalabusha County v. Carbry, 3 S. & M.
[Miss.], 529; Mobile County v. Huggins, 8 Ala., 440; Arthur
v. Adam, 49 Miss., 404; United States v. Jones, 8 Pet. [C.
8.], 375; Porter v. Directors, 18 Pa. St., 144 5 Township of
Middletown v. Miles, 61 Pa. St., 290; Burnet v. Auditor of
Portage County, 12 O., 54; Kendall v. United States, 12 Pet.
[U. 8.], 524))

Reference was also made to the following cases: Cedar
County v. Jenal, 14 Neb., 254; State v. Hill, 47 Neb., 456.

J. Hall Hitchcock and E. W. Thomas, contra.

References: First Nat. Bank of Wymore v. Miller, 37
Neb., 500; Van Sickel v. Buffalo. County, 13 Neb., 103;
Vivian v. Otis, 24 Wis,, 518; 19 Am. & Eng. Ency. Law,
544-556,

HaRrrIsoON, J.

David R. Bush was elected treasurer of Johnson county
at an election held during the fall of 1889, and took
possession of and commenced the performance of the
duties of the office in January, 1890. He was re-elected






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































