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SUPREME COURT COMMISSIONERS.
(Laws 1893, chapter 16, page 150.)

SecrioN 1. The supreme court of the state, immediately
upon the taking effect of this act, shall appoint three per-
sons, no two of whom shall be adherents to the same po-
litical party, and who shall have attained the age of thirty
years and are citizens of the United States and of this
state, and regularly admitted as attorneys at law in this
state, and in good standing of the bar thereof, as commis-
sioners of the supreme court.

Sec. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of its
duties in the disposition of the numerous cases now pend-
ing in said court, or that shall be brought into said court
daring the term of office of such commissioners.

Sec. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice of
the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the same
time and in the same manner as salaries of the judges of
the supreme court are paid. Before entering upon the dis-
charge of their duties they shall each take the oath pro-
vided for in section one (1) of article fourteen (14) of the
constitution of this state. All vacancies in this commis-
sion shall be filled in like manner as the original appoint-
ment. .

SEc. 4. Whereas an emergency exists, this act shall take
effect and be in force from and after its passage and
approval.

Approved March 9, A. D. 1893,
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See page xlv for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge
or commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on

page li.
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1. Record for Review: BILL oF EXCEPTIONS: 'STIPULATIONS.
A written stipulation of facts or mode of proof filed in a
cause forms no part of the record, unless made so by a
bill of exceptions.

2. : : . Nor can such stipulation make a
part of the record in which the same is filed the bill of
exceptions settled and allowed in another cause.

3. Absence of Question for Review: AFFIRMANCE. Where the
petition in error presents no question for review, the
judgment of the trial court will be affirmed.

5 (1)



2 NEBRASKA REPORTS. [VoL. 47

State Ins. Co. v. Buckstaff Bros. Mfg. Co.

ERrRrOR from the district court of Lancaster
county. Tried below before HarLr, J. Heard on
motion of defendant in error to affirm the judg-
ment of the trial court. Motion sustained.

Charles O. Whedon, for the motion.
Jacob Faweett, contra.

Pur CURIAM.

This cause was submitted on the motion of the
defendant in error to affirm the judgment of the
trial court. We have held, where an examination
of the record of a cause brought to this court for
review discloses that the petition in error presénts
no question for consideration on a motion to dis-
miss the proceedings, the cause will be considered
on its merits, and the judgment affirmed. (Upton
v. Cady, 38 Neb., 209; Erck v. Omaha Nat. Bank, 43
Neb., 613.) The rule stated above is a salutary
one, and its enforcement will tend to discourage
the bringing of cases to this court for delay
merely.

The petition in error herein contained forty-
eight assignments, of which four questjon the suf-
ficiency of the evidence to support the verdict;
three attack the rulings of the court upon the ad-
mission of testimony; two relate to challenges of
jurors; twenty-seven are predicated upon the giv-
ing and refusing of that number of instructions,
while but one instruction is copied into the tran-
script; six are based upon submitting to the jury
special findings from 1 to 6 inclusive, and no such
findings have been certified up; one that the ver-
dict is contrary to the fifteenth instruction, no
such instruction being in the record; and one that
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the court erred in overruling the motion for a new
trial. Of course we must disregard the assign-
ments which are foreign to the record, and it is
obvious that not one of the other errors assigned
can be considered without reference to a bill of
exceptions containing the evidence adduced on
the trial in the court below and preserving the
rulings complained of and the exceptions thereto.
The important inquiry is whether there is any bill
of exceptions in this case. In the transcript
brought here we find the following stipulation of
the parties:

“In the District Court of Lancaster County, State
of Nebraska.
“THE BUCKSTAFF BROTHERS MANU-
FACTURING COMPANY
V. Stipulation.
STATE INSURANCE COMPANY OF
DEs MOINES. J

“It is hereby stipulated and agreed that this
case be submitted to the jury now in the box in
the case of the Buckstaff Brothers Manufacturing
Company wversus the American Fire Insurance
Company of New York, upon the record already
made in the said case; the jury to consider all of
the oral testimony and exhibits admitted in said
case. All of the exhibits admitted or offered in
said case are t® be taken and considered as appli-
cable to this case; all of the testimony offered,
whether oral or written and excluded by the
court, shall be considered as offered in this case;
and all of the rulings of the court during the trial
of said American Fire Insurance Company’s case
shall be considered as having been made in this
case, and all of the exceptions to said testimony
and said rulings shall be considered as in this
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case; the intention being that this case, when
submitted, shall be upon the same record in all
respects, with the same rights and exceptions to
both parties as in said case of Buckstaff Brothers
Manufacturing Company wversus the American
Fire Insurance Company of New York. It is
understood that the defendant makes no defense
by reason of insufficiency of proofs of loss, and no
further testimony is to be introduced in this case,
excepting only the insurance policy sued on. This
case is to be submitted upon the instructions of
the court to be given to the jury, and it is under-
stood that the instructions asked for by both par-
ties in said American Fire Insurance Company
case shall be considered as asked for by the re-
spective parties in this case.

“BUCKSTAFF BROTHERS MANUFACTURING COM-

PANY,
“By CHAS. O. WHEDON, Its Attorney.
“STATE INSURANCE COMPANY,
“By J. FawcErr, Its Attorney.”

It appears that a bill of exceptions was settled
and allowed in the case mentioned in the forego-
ing stipuwlation, and it is argued that the same
should be treated and considered as a part of the
record in the case at bar. Clearly there is nothing
in the above stipulation which will justify such a
conclusion, although such may have been the in-
tention of the parties when they entered into the
same. It was contemplated that other and addi-
tional testimony should be adduced in this case
than was given in the case of the American Fire
Insurance Company, namely, the policy herein
declared upon. A proper bill of exceptions in
that case, therefore, would not include all the evi-
dence in the case at bar. There is no order of
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court making any portion of the record in the case
to which reference has been made a part of the
record herein. If the bill of exceptions of what
transpired in such other action is to be considered
a part of this record, it is such solely by reason of
the stipulation alluded to, since it is not entitled
in this suit, nor was it signed and allowed herein.
If such stipulation is not itself properly a part of
this record, then it is plain that it cannot be con-
sidered by us for any purpose whatever. The bill
of exceptions in one cause cannot properly pre-
serve and bring into the record what transpired
in another suit between different parties, so that
we could not expect to find in the bill of excep-
tions in the case of the American Iire Insurance
Company the evidence adduced and rulings made
during the trial in this cause. It is true the writ-
ten stipulation provides that this case should be
submitted to and decided by the court below upon
the same record as to the rulings of the court and
upon the same testimony as in the other case, save
only the policy in suit; but there is nothing to
show that this agreement was acted upon by the
litigants and the court. On the contrary, the rec-
ord affirmatively shows that the cause was sub-
mitted to the jury impaneled in the other case by
“agreement in open court,” from which the infer-
ence may be indulged that the written stipulation
was ignored by the parties, and not considered by
the court. The steps requisite to preserve the
evidence upon which the jury found their verdict
and the rulings of the court during the trial have
not been taken. This could be accomplished only
by a bill of exceptions duly settled in the mode
required by statute. A stipulation of the attor-
neys in a cause is no more part of the record than
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a deposition or any other evidence which may
have been improperly included in the transcript.
Matters which are not properly part of the record
cannot be made so by being improperly inserted
in the transcript. A stipulation of facts or mode
of proof cannot take the place of a bill of excep-
tions. (Credit Foncier of America v. Rogers, 8 Neb.,
34; Statc v. Knapp, 8 Neb., 436; Herbison v. Taylor,
29 Neb., 217; McCarn v. Cooley, 30 Neb., 552.) This
stipulation could have been brought into the rec-
ord by a bill of exceptions; but that not having
been done, it is not properly before the court, and
hence it cannot be considered.

It is said, in argument, the stipulation was
entered into “to relieve the court, counsel and cli-
ents, and the interested publie, of the repetition of
an endless amount of time, labor, and expense.”
The motive was indeed a laudable one, and it is to
be regretted that the failure to make the stipula-
tion a part of the record prevents us from deter-
mining whether the judgment was right or wrong.
The court, however, is not to blame, since this
question of practice had already been settled by
repeated decisions. Nor was it necessary, under
the views herein expressed, as counsel suppose,
that the ponderous and voluminous bill of excep-
tions in the case of the American Fire Insurance
Company should be duplicated at an enormous
and needless expense, in order to have preserved
the rights of the parties. No reason occurs to us
why it might not have been brought into this
record, without copying, by settling of a brief bill
of exceptions herein making it a part thereof by
referring to, and identifying, the same in such a
manner that there could possibly be no mistake as

" to what is referred to. Even if this were not so,
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yet the matter of labor and expense involved in
duplicating the bill of exceptions is no reason why
we should consider as parts of this record the
stipulation set out above and the bill of excep-
tions in another cause, when they have not been
made so in the mode prescribed by statute. Inas-
much as no bill of exceptions has been allowed in
this case, the errors relied upon for a reversal
cannot be reviewed, and the motion to affirm the

judgment must be sustained. .
AFFIRMED.

OMAHA LoAN & TrRusT COMPANY, APPELLEE, V.
RICHARD HOGEBOOM ET AL, IMPLEADED
wIiTH CHARLES F. TUTTLE, APPELLANT.

FILED FEBRUARY 4, 1896. No. 8026.

Appeal: ReEcorD ForR REVIEW: Lacues. The record of the
trial court in all appellate proceedings imports absolute
verity. If such record is incomplete or incorrect, the
remedy is by appropriate proceeding to secure a correc-
tion thereof in the lower court.

MoTioN by appellee to dismiss appeal from a
decree of the district court of Sarpy county on the
ground that it was not taken in time. Motion
sustained. '

F. A. Brogan, for the motion.

Charles F. Tuttle, contra.

Post, C. J.

This is a motion by the Omaha Loan & Trust
Company, the appellee, to dismiss the appeal on
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the ground that it was not taken within the pre-
scribed period of six months after the date of the
final decree. Two transcripts have been filed in
this court, both showing a decree rendered March
27, 1895, but differing in this: that one, viz., that
filed by the appellant, is accompanied by a cap-
tion in which appears the following recital: “And
afterward, on the 2d day of April, 1895, there was
filed in the office of the clerk of the district court
a decree, and the same became of record in journal
‘F,’ page 603, in words and figures following.”

It is contended by appellant that the necessary
and only inference from the foregoing recital is
that the decree was not in fact entered until April
2, and that, following Bickel v. Dutcher, 35 Neb.,
761, and Ward v. Urmson, 40 Neb., 695, the appeal
taken October 1, following, was within the statu-
tory time. The statement of the caption regard-
ing the date of the filing of the decree does not
purport to be a part of the record of the district
court, but is a mere recital superadded by the
clerk, and indicating, if it is to be regarded for
any purpose, that the draft of the decree pre-
viously rendered and entered of record was, on the
day named, lodged in the clerk’s office and placed
with the files of the court. It was said in Bickel
v. Dutcher that the time for appeal begins to run
against the appellant whenever it is within bis
power to comply with the statute regulating ap-
peals by procuring a transeript of the proceedings
of the district court; but in neither of the cases
cited was it intimated that this court would look
outside of the record of the trial court for the date
of the order or decree appealed from. It is true
that affidavits were received, but without objec-
tion, in Bickel v. Dutcher, tending to prove that the
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decree was rendered on a day other than that
shewn by the record. They were not, however,
seriously urged or considered for the purpose of
contradicting the record of the district court, and
the decision in that case, as shown by the opinion,
rests upon entirely different grounds. In State v.
Hopeuwell, 35 Neb., 822, it was held that the record
of the trial court is, on appeal to this court, con-
clusive evidence of the date of the order or decree
appealed from; and if the record is incorrect, the
remedy is by direct proceeding to secure a correc-
tion thereof in that court. Like views are ex-
pressed also in Haggerty v. Walker, 21 Neb., 596,
Worley v. Shong, 35 Neb., 311, and Mcdllister v.
State, 81 Ind., 256. The rule recognized in the
cases cited is without doubt applicable to the case
at bar. It follows that the appeal was not taken
within the statutory time, and that the motion to
dismiss must be sustained.

MOTION TO DISMISS SUSTAINED,

RYAN & WALsH V. DoucLas CoUuNTY, IMPLEADED
wiTH CowIN & MCHUGH ET AL., APPELLANTS,
AND NATIONAL BANK OF COMMERCE, AP-
PELLEE.

FIiLED FEBRUARY 4, 1896, No. 5759.

1. Contracts: DEFINITION OF “DUE.” .The term ‘“due” is em-
ployed to express distinct ideas. In some connections it
is held to mean a debt immediately payable. In others it
signifies a state of indebtedness merely, without refer-
ence to the time of payment; but does not include con-
tingent liabilities which may ripen into absolute in-
debtedness upon the future performance of contract
obligations.



10 NEBRASKA REPORTS. [VoL. 47

Ryan v. Douglas County.

2. Construction of Assignment of Interests Due Contractors
for County Building: ATTORNEYS’ LIENS. R. & W., being
engaged as contractors in the construction of a public
building for D. county, executed an assignment as fol-
lows: ‘“‘To the Board of County Commissioners: For
value received we hereby assign all our interest in war-
rants or vouchers due us from said county to the Bank
of Commerce, and hereby authorize said bank to receipt
for said warrants or vouchers in our name, and to pay all
warrants or vouchers to the Bank of Commerce.” Held,
Not to include money subsequently earned by R. & W,
in the performance of their contiract with the county.

APPEAL from the district court of Douglas
county. Heard below before Scorr, J.

Cowin & McHugh, J. J. O’Connor, and Brome,
Andrews & Sheean, for appellants.

E. J. Cornish, contra.

Posr, C. J.

In the year 1887 the firm of Ryan & Walsh, by
written contract, undertook the erection, for
‘Douglas county, of a building described as a
county hospital, the stipulated price therefor be-
ing $120,033. Soon after the commencement of
the work, a controversy arose between the con-
tractors and the county, involving the construc-
tion of the plans and specifications for said
building. During the progress of the work diffi-
culties multiplied so that Ryan & Walsh, in order
to protect themselves in their disputes with the
county, consulted Hon. John C. Cowin of the
Omaha bar, upon whose advice they appear to
have acted until some time in the year 1888. 1In
the year last named Mr. Cowin associated with
himself Mr. W. D. McHugh, in the firm name of
Cowin & McHugh, and thereafter said firm repre-
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sented Ryan & Walsh in said controversy. On
- the completion of the building in the month of
February, 1890, Ryan & Walsh, under the advice
of Cowin & McHugh, presented a bill for $69,-
404.09, being the amount of the balance claimed
by them, and which included the sum of $50,612.09
for extra work and material done and furnished
at the special instance and request of the county.
The county board, after a protracted investiga-
tion, made an order allowing the sum of $17,951.57
in full of said demand, and from which an appeal
was by the claimants taken to the district court
for Douglas county. Ryan & Walsh, in the mean-
time being pressed for funds with which to carry
on their work and to meet their obligations in-
curred for material, gave numerous written orders
upon the county directing payment out of money
earned by them under said contract. Among the
orders thus given was one in favor of the Bank of
Commerce, as follows:
“OMAHA, 2—9, 1889,

“To the Board of County Commissioners of
Douglas County: For value received we hereby
assign all our interest in warrants or vouchers
due us from said county to the Bank of Commerce,
and hereby authorize said bank to receipt for said
vouchers or warrants in our name, and to pay all
warrants or vouchers to the Bank of Commerce.

“WALSH & RYAN.
“DENNIS CUNNINGHAM.
“JERRY RYAN.”

It was deemed advisable by the bank, in
order to protect its rights under the foregoing
assignment, to join in the appeal of Ryan &
Walsh, and the necessary bond and mnotice
were accordingly given by it. Issue being
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joined in the district court, a trial was had
therein at the IFebruary, 1891, term, resulting.
in a verdict and judgment for Ryan & Walsh
in the sum of $37,571.20. On the 27th day
of February, 1891, Cowin & McHugh filed notice
of an attorney’s lien upon said judgment in the
- sum of $4,000, being a general balance claimed
for their services in said cause. On the 20th day
of November, 1891, they filed a second notice, in
which they claimed a further lien in the sum of
$1,000, being $150 for money advanced in the pros-
ecution of said cause, and $850 for services ren-
dered since the date of the lien first mentioned;
and on the 27th day of June, 1891, J. J. O’Connor
gave written notice of an attorney’s lien in said
cause on account of services rendered Ryan &
Walsh, in the sum of $5,000. The situation was
further complicated by suits of creditors, other
than those above named, to enforce payment on
account of the orders or partial assignments held
by them in which the county had been enjoined
from paying, and Ryan & Walsh from receiving,
any part of the money adjudged due the latter.
In view of the many conflicting claims, Ryan &
Walsh, who were then insolvent, on the 20th day
" of November, 1891, by their attorneys, Cowin &
McHugh, instituted proceedings in the nature of
a bill of interpleader to which the county and the
several claimants of the fund in dispute, eighteen
in number, were made parties. Upon the issues
joined by the answers of the defendants named
in said proceeding there was a final decree deter-
mining the rights of the parties in the premises,
but which at this time concerns us only so far as
it relates to the claims of Cowin & McHugh,
O’Connor, and the Bank of Commerce, The



VoL.47] JANUARY TERY, 1896. 13

Ryan v. Douglas County.

answer of the bank is unfortunately not found in
the record, but, judging from the decree of the
district court, its contention therein was that the
effect of the order or assignment above set out
was to create in its favor a first lien for advance-
ments made, and to be made, to Ryan & Walsh of
all money then due, or to be thereafter earned by
them under their contract with the county. In
that view the court evidently concurred, since it
is in the third finding recited:

“Phat on said 19th day of February, 1889, the
said plaintiffs sold, assigned, transferred, and set
over to the said Bank of Commerce, by an instru-
ment in writing bearing that date, all their right,
title, and interest in and to all moneys, warrants,
or vouchers due or to become due to the said
plaintiffs from the said county of Douglas under
and by virtue of said contract between said plaint-
iff and said county of Douglas, and authorized the
said Bank of Commerce to receipt for all vouchers
or warrants in the name of said plaintiffs, and
instructed the defendant, the county of Douglas,
to pay all warrants or vouchers due or to become
due to said plaintiffs from said county of Douglas
under said contract to the said Bank of Com-
merce, said instrument being intended between
the parties as collateral security merely to the
indebtedness then owing and which thereafter
might be contracted by said plaintiffs with the
said Bank of Commerce; that the board of county
commissioners were duly notified of said order or
assignment and the same was filed with the board '
of county commissioners of Douglas county on the
20th day of March, A. D. 1889.”

The indebtedness of Ryan & Walsh to the bank
at that time approximated $20,000, and there were



14 NEBRASKA REPORTS. [VoL. 47

Ryan v. Douglas County.

delivered to it by the county clerk, subsequent to
the date of said assignment, five warrants drawn
to Ryan & Walsh, aggregating $17,946.93, and
dated, respectively, February 20, March 16, May
20, July 20, and September 7, 1889. The bank
also, according to the finding of the court relying
upon said assignment, advanced to Ryan & Walsh
the further sum of $35,144.12, which was used by
them in carrying on the work under their contract
with the county, and which sum is now due and
wholly unpaid. The court, upon the foregoing
findings and evidence, ordered the amount due on
the judgment against the county to be applied,
first, in satisfaction of the indebtedness of Ryan
& Walsh to the bank; second, that the balance
should be distributed pro reata among the other
assignees of said firm; and from which order and
decree Cowin & McHugh and ‘O’Connor have ap-
pealed to this court.

The question first suggested on this appeal is
the effect of the instrument, upon which the bank
rests its claim, to the fund in controversy. That
an order payable out of a particular fund operates
as an equitable assignment thereof pro tanto is
conceded by appellants; nor can it be doubted
that an assignment of money to become due by
the terms of an existing contract is valid and
enforceable.in equity. (Feld v. City of New York, 6
N. Y., 179; Devlin v. City of New York, 63 N. Y., 15;
Ruple v. Bindley, 91 Pa. St., 299; Bates v. Richards
Lumber Co., 57 N. W. Rep. [Minn.], 218; Krapp v.
Eldridge, 33 Kan., 106.) But does the assignment
in this instance, by its terms, include money sub-
sequently earned by Ryan & Walsh in the prose-
cution of the work in which they were then en-
gaged? We think not. Counsel for the bank, in
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the brief submitted by them, refer to no authority
in support of the conclusion of the district court,
and our own investigation has been equally un-
productive of that result. The cases examined,
on the other hand, tend strongly to support the
opposing view. The language of the assignment
is “all our interest in warrants or vouchers due us
from said county.” The word “due,” according to
the consensus of judicial opinion, has a double
meaning, viz., (1) that the debt or obligation to
which it applies has by contract or operation of
law become immediately payable; (2) a simple
indebtedness, without reference to the time of
payment, in which it is synonymous with “owing,”
and includes all debts, whether payable in
prasenti or in futuro.

In Allen v. Patterson, 7 N. Y., 476, it was alleged
that there was due from the defendant on account
for goods sold and delivered the sum of $371.01.
On affirming an order overruling a demurrer to
the complaint it was said: “Counsel insist that
the statement that there was ‘due, etc., did not
amount to a statement that the debt had become
payable; that it meant no more than the state-
ment that the defendant is ‘indebted,’ etc.; and
that if the word ‘due’ had two significations, the
plaintiff could not select between them and im-
pute to it the one which suits his purpose best,”
and, after citing with approval the opinion of
Judge Story in United States v. State Bank of North
Carolina, 6 Pet. [U. 8.}, 29*, holding that the word
“due” is used both to express the mere state of
indebtment and to indicate that the debt had in
fact become payable, it was said: “In the latter
sense I think the word ‘due’ was used by the
pleader in the complaint.”
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District Township of Jasper v. District Township
of Sheridan, 47 Ia., 183, was an action for the re-
covery of money as agreed between the parties,
on the change of district boundaries, for the divi-
sion of school funds due the first Monday in April.
The fund in controversy was derived from taxes
previously assessed, but which were payable at a
later date. In disposing of the question the court
say: “It is claimed by the defendant that a fund
is due when the time arrives in which payment is
enforceable, and it must be admitted that this is
the ordinary meaning of the word; but while that
is so, there is certainly another meaning some-
what broader.”

In Foster v. Singer, 69 Wis., 392, the defendant
was served with garnishee process in an action
against Phillips, an employe, under a statute
which authorized the appropriation by that means
of debts “due or to become due” to the execution
defendant. The garnishee summons was served
August 28, and the controversy involved the sal-
ary of the defendant for that month, which, ac-
cording to the evidence, was payable monthly at
the end of each month. It was held that the sal-
ary for August was not on the day of the service
“money due” within the meaning of the statute,
since the defendant could not have maintained an
action therefor against the garnishee. It was
further held that it was not “money to become
due,” since the contract was an entirety, and to
entitle Phillips, the defendant, to recover, it was
necessary for him to work the entire month. In
the opinion by Taylor, J., we find this language:
“If Phillips had quit work on the 29th, he could
not have recovered any part of his wages for the
month. The debt, therefore, would only become



Vor. 47] JANUARY TERM, 1896. 17

Ryan v. Douglas County.

due upon the contingency that Phillips continued
to work for the garnishee for the entire month.”

In Bishop v. Young, 17 Wis., 46*, it was also
sought to charge the defendant as garnishee; but
his liability was shown to be contingent upon the
completion by Grant, the attachment defendant,
as contractor, of certain buildings then in course
of construction. Grant, among other conditions,
had stipulated to complete the buildings by a
given date, and in case of his failure, to pay to
Young damage at a given rate during the period
of his default. In affirming the judgment below
for the defendant it is said: “The ‘property,
moneys, and credits’ here spoken of are such as
are in the hands of the garnishee which belong to
the principal debtor. And the ‘debts due or to
become due’ evidently relate to such as the gar-
nishee owes absolutely, though payable in the
future. 'We have no idea the statute intended to
include in the language ‘to become due’ a debt
which might possibly become due upon the per-
formance of a contract by the defendant in attach-
ment.” (See, also, as supporting the views above
expressed, Scudder v. Coryell, 5 Hals. [N. J.], 340;
Hoyt v. Hoyt, 1 Harr. [N. J.], 138; Looney v. Hughes,
26 N. Y., 514; Fowler v. Hoffman, 31 Mich., 219.)

The rule distinctly recognized by the authori-
ties is that the term “money due,” ete., implies
such an obligation as will, by the effluence of time
alone, ripen into a cause of action, and in no re-
ported case, we believe, have like expressions been
held to include property having a potential exist-
-ence only.

The reasoning in Bishop v. Young is quite as ap-
plicable to the case before us. Here the fund,

which is the subject of the controversy, is the
6
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product of the labor and skill of the contractors
subsequent to the assignment relied upon, and
had at the time in question no actual existence.
TFurther liability of the county under the contract
was conjectural merely and contingent upon the
performance by Ryan & Walsh of their stipulated
obligations. It was not, in any legal sense of the
term, “money due;” and the assignment was ac-
cordingly ineffectual for the purpose of transfer-
ring the title thereof to the bank. It follows that
the appellants, for the value of the services ren-
dered by them for Ryan & Walsh in the matter of
the claim against the county, are entitled to liens
upon the judgment recovered which is enforceable
in this proceeding. The bank, it should be noted,
relied upon its alleged paramount title to the pro-
ceeds of the judgment without contesting seri-
ously the value placed upon the appellants”
services.

As to the claim of Cowin & McHugh, it is suf-
ficient to say that their employment began in the
year 1887, and that the foundation for the claim,
afterward successfully prosecuted against the
county, was laid by their construction of the plans
and specifications, together with their advice dur-
ing the progress of the work. The bills for extras,
which were contested by the county on the ground
that they were provided for by the contract, in-
cluded 200 different items, requiring much time
and labor in the preparation of the cause for trial.
The trial which resulted in the judgment for Ryan
& Walsh was begun February 10 and continued
without interruption until March 3. Subsequently
a bill of exceptions, consisting of 1,900 pages of
type-written matter, was served upon Cowin &
McHugh, which, after examination and approval
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by them, was allowed by the presiding judge.
The county, intending to have the judgment re-
viewed in this court, at once procured a transcript
of the record of the district court to accompany its
petition in error. However, about that time the
county board, after argument by Cowin & Mc-
Hugh, abandoned the proposed proceedings in
error, and which determination was expressed by
an appropriate resolution. Also, as illustrating
the character and value of the services rendered
by appellants, it may be mentioned that the mo-
tion for a new trial submitted hy the county attor-
ney contained 287 assignments, mostly relating to
rulings during the course of the trial; and, as
already appears, the amount recovered exceeds
the allowance of the county board by more than
$20,000. None of the witnesses examined upoun
that subject, including Hon. T. J. Mahoney, who
represented the county throughout the entire con-
troversy, place the services of counsel for Ryan &
Walsh at less than $5,000, while the average esti-
mate thereof greatly exceeds that sum. The
claim of Cowin & McHugh cannot, upon the rec-
ord before us, be said to be unreasonable. Indeed,
a finding in their favor much greater than the
amount of their claim would be warranted by the
evidence.

The solution of the questions presented by
O’Connor’s claim is attended with more difficulty.
1t is, in the first place, not clear from the evidence
whether his appearance in the district court was
for Ryan & Walsh or Walsh alone. Previous to
the alleged employment the members of the firm

‘named, consisting of Jerry Ryan, Edward Walsh,
and Dennis Cunningham, had become involved in
controversies with each other, culminating in a
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suit by Ryan against his copartners, in which
O’Connor appeared as attorney for Walsh, and
which resulted in an order restraining the latter
from certain threatened acts in the name of the
firm. According to the testimony of both Ryan
and Conningham, Cowin & McHugh were the only
attorneys authorized to represent the said firm,
and O’Connor’s appearance in the district court
was as the representative of Walsh individually;
but, in the absence of record evidence to support
that contention, the actual appearance of Mr.
O’Connor in the name of the firm, and his active
participation in the trial, of which the partners
were all aware, raises a presumption of employ-
ment by the firm too strong to be thus overcome.
That proceeding was prosecuted in the name and
for the benefit of the firm, and the law implies a
promise to pay the reasonable value of the service
rendered by appellant therein. It is, however, as
we have seen, conclusively shown by the record
that Cowin & McHugh prepared the cause for
trial and were responsible for its management
during every stage of its progress to judgment.
The office of O’Connor was that of an assistant
only for the purpose of the trial, and $1,000 will,
it is believed, under the circumstances of the case,
liberally compensate him for his services.

The decree of the district court will accordingly
be reversed with directions to proceed in accord-
ance with this opinion, or, should appellants elect
within thirty days from this date, a final order
will be entered here so modifying the decree as to
allow the appellants Cowin & McHugh the sum of
$5,000, and interest from February 23, 1891, and .
to J. J. O’Connor $1,000, with interest from the
date last named, said amounts to be first liens
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upon the fund in controversy and to prorate with

each other.
REVERSED.

BAaTM IrRON CoMPANY V. LoTIs BURG.
Fir.ED FEBRUARY 4, 1896. No. 5855,

1. Examination of Witnesses: LEADING QUESTIONS: REVIEW.
The extent to which leading questions may be allowed
rests in the discretion of the trial court, and the rulings
in that respect will not, in the absence of an abuse of
discretion, be disturbed by this court.

2. Contaracts: REscIsSION. A contract cannot be rescinded in
part on account of fraud, and ratified in part. It is the
duty of the injured party in such case to rescind the con-
tract as a whole or not at all.

3. Review: HaruLEss ERrROR. A judgment will not be re-
versed on account of error not prejudicial to the com-
plaining party.

Error from the district court of Douglas
county. Tried below before I'ERGUSON, J.

The issues are stated in the opinion.

Kennedy & Learned, for plaintiff in error:

There was error in receiving in evidence the
answers to leading questions. (Swan v. Swan, 15
Neb., 453; Obernalte v. Edgar, 28 Neb., 70; St. Paul
Fire & Marine Ins. Co. v. Gotthelf, 35 Neb., 357.)

In criticising the instructions reference was
made to the following cases: McDowell v. Thomas,
4 Neb., 542; Harrow Spring Co. v. Whipple Harrow
Co., 51 N. W. Rep. [Mich], 197; Cockburn v. Ashland
Lumber Co., 12 N. W. Rep. [Wis], 49; Winans v.
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Sierra Lumber Co., 4 Pac. Rep. [Cal.], 952; Halstead
Lumber Co. v. Sutton, 26 Pac. Rep. [Kan.], 444;
Trigg v. Clay, 13 8. E. Rep. [Va.], 434; Appeal of
Brush Blectric Co., 11 Atl. Rep. [Pa.], 654; Imperial
Coal & Coke Co. v. Port Royal Coal & Coke Co., 20 Atl.
Rep. [Pa.], 937.

Bartlett, Baldrige & De Bord, contra.

Posr, C. J.

This was an action by the defendant in error
Louis Burg, doing business as the L. Burg Manu-
facturing Company, against the plaintiff in error,
the Baum Iron Company, in the district court for
Douglas county. The cause of action alleged is a
quantity of hickory axles, amounting, at the con-
tract price, to $282.87; also, certain double-trees
and wagon-hounds, amounting to $4.25, making a
total demand of $287.12. It is alleged that as one
of the conditions of the contract with respect to
the said property it was mutually agreed that it
should be examined and accepted on behalf of the
defendant below by one Hatrick at Farmington,
Iowa, at which point it was to be delivered on the
cars billed to the defendant at Omaha, in this
state, and that his selection should be final and
binding upon the parties. It is further alleged
that the property above described was selected by
said Hatrick pursuant to said agreement and
shipped to the defendant below, by whom it was
received June 10, 1890. The allegations of the
petition are denied by the answer, accompanied
by a counter-claim in which it is charged that the
plaintift below agreed to furnish to the defendant
therein at Farmington, Towa, certain wagon tim-
bers of substantially the character described in
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the petition, to be strictly No. 1 in quality and
sound in every particular; that the plaintiff, in
order to cheat and defraud the defendant, falsely
and fraudulently represented said Hatrick, a resi-
dent of Farmington and a stranger to the plaint-
iff, to be a capable and impartial person to select
such material in its (defendant’s) behalf; that he,
Hatrick, was not impartial, but, on the contrary,
immediately conspired with the plaintiff to cheat
and defraud the defendant by the selection of
unsound material, and that in pursuance thereof,
said conspirators selected and shipped to the de-
fendant material corresponding in size to that
purchased, but which was unsound and worm-
eaten, by reason of which it was wholly unfit for
use, and of no value whatever; that on discover-
ing the fraud so practiced upon it, the defendant
notified the plaintiff that it held said material
subject to his (plaintiff’s) order and subject to
freight charges paid thereon, and that upon the
plaintiff’s refusal to remove said material it was
so0ld on his account by the defendant for the sum
of $232.65, and which, less the sum of $101.84,
charges for freight, drayage, and cost of handling,
has been applied upon the demand against the
plaintiff hereafter mentioned; that the material
so contracted for was necessary for the use of the
defendant in its business, and by reason of the
plaintiff’s default it has been damaged in the sum
of $240. There is a further counter-claim for
$95.75 on account of material which, as alleged,
the plaintiff has failed to deliver in accordance
with his agreement to that effect. Thereis also a
prayer for judgment for the amounts above named
less $130.81, the net proceeds of the material sold
on plaintiff’s account. The reply is in effect a



24 . NEBRASKA REPORTS. [VoL. 47

Baum Iron Co. v. Burg.

general denial. A trial was had, resulting in a
verdict and judgment for the plaintiff therein for
$332.62, and which has been removed into this
court for review by petition in error of the unsuc-
cessful party.

The first assignment to which our attention is
directed by the brief of counsel for the plaintiff in
error is that the district court erred in receiving
in evidence the answers to certain leading ques-
tions. The extent to which leading questions
may be allowed is a subject which rests in the dis-
cretion of the trial court, and as we have fre-
quently had occasion to hold, its rulings in that
respect will not, in the absence of a clear abuse of
discretion, be disturbed by this court. (Obernalte
v. Edgar, 28 Neb., 70; St. Paul Fire & Marine Ins.
Co. v. Gotthelf, 35 Neb., 357.) The other assign-
ments all relate to the giving and refusing of in-
structions.

The court, on its'own motion, gave the follow-
ing, to which exception was taken: “Fraud is not
to be presumed, but must be established by the
evidence. In the consideration of the question
whether or not fraud was practiced upon the de-
fendant in the selection of the axles in question,
you must consider all the facts and circumstances
attending the transaction and surrounding the
parties as they appear from the evidence. While
fraud is not to be presumed, it can seldom be
established by direct evidence, and in considering
the question you must consider all the evidence in
regard to the acts of the parties and circum-
stances of the case. If you find from a considera-
tion of all the evidence that the selection of the
axles was fraudulent, or that Hatrick acted
fraudulently or dishonestly in making such selec-
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tion, then his selection cannot bind the defendant
as to such material as the evidence shows you to
have been unfit for the purpose for which they
were sold.” The criticism of counsel is directed
to the concluding paragraph of the foregoing in-
struction, and is, we think, not wholly unmerited.
Practically, the answer charges a rescission of the
contract on account of the alleged fraud and con-
spiracy between the plaintiff below and Hatrick.
The fraud alleged, if available, is a complete de-
fense, and not alone as to so much of the material
selected as proved worthless or unsound. It was,
moreover, the defendant’s duty, assuming the
fraud to have been proved as alleged, to rescind
the contract as a whole or not at all. (Raymond v.
Bearnard, 12 Johns. [N. Y.], 274; Hendricks v. Good-
rich, 15 Wis., 679%; Bainter v. Fults, 15 Kan., 323;
Higham v. Harris, 108 Ind., 246.) It does not fol-
low, however, that the error assigned is preju-
dicial, calling for a reversal of the judgment. An
inspection of the record discloses that the ques-
tion of fraud was fairly submitted to the jury, and
the amount of the verdict plainly indicates that
that defense was rejected as a whole, The defend-
ant could not, therefore, have been prejudiced by
the instruction complained of, and the giving of it
was harmless error, not calling for the reversal of
the judgment.

Counsel also vigorously assail instruction No.
10, given at the request of the plaintiff below, as
follows: “The plaintiff asks the court to instruct
the jury that there is no dispute, either in the
pleadings or between the parties in this case, that
one Henry Hatrick was selected by the plaintiff
and defendant to make selection of the axles in
controversy, and that the defendant only seeks to
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avoid the selection made by said Hatrick on the
ground of fraud and conspiracy between the said
Hatrick and the plaintiff, to cheat and defraud the
defendant in making such selection. You are in-
structed that the burden of proof is upon the
defendant as to such fraud, and if it has not
proved the fraud alleged to the satisfaction of the
jury, then the selection of Hatrick is final.” Asa
statement of the issues made by the pleadings this
instruction is not strictly accurate. It does, how-
ever, correctly state the only proposition about
which there was any controversy at the close of
the trial, and for that reason presents no ground
for complaint on the part of the plaintiff in error.

Complaint is made of the refusal of certain in-
structions requested by the defendant below, but
they were, in so far as they state the law of the
case, embodied in those given by the court on its
own motion.

We discover in the record no substantial error,
and the judgment is accordingly

AFFIRMED.

Mary T. HyDE v. L. H. KBENT.
FI1LED FEBRUARY 4, 1896. No. 5963.

1. District Court: ADJOURNMENT FOR TERM: REVIEw. This
court will not presume the adjournment sine die of a term
of the district court from the fact that a period of twenty-
three days has intervened since a given day thereof.

2. Order Setting Aside Judgment: Summoxs: REVIEW. Ac-
tion of the district court in setting aside a judgment and
quashing the summons irregularly issued and served, on
motion and objection of the defendant at the same term,
approved.
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ERROR from the district court of Douglas
county. Tried below before DAVIS, J.

Harwood, Ames & Pettis, for plaintiff in error.
William E. Healey, contra.

Posrt, C. J.

We learn from the record of this cause that on
the 19th day of April, 1892, which was a day of
the February, 1892, term of the district court for
Douglas county, the plaintiff in error recovered a
judgment therein by default against the defend-
ant in error in the sum of $1,118 and costs. On
the 11th day of May, following, the defendant
entered in said cause his objection to the jurisdie-
tion of the court as follows:

“MARY T. HYDE
V.
L. H. KENT. }

“I.. H. Kent, named above, defendant, appear-
ing specially and only for the purpose of objecting
to the jurisdiction of the court, and for the stating
herein of such objection to the jurisdiction of the
court the affidavit of said L. H. Kent, filed here-
with, together with all the matters and things
therein contained, are herein referred to and made
a part hereof.”

The record discloses no ruling upon the forego-
ing objection, except as hereafter shown, and on
December 10 of the same year a motion to quash
the summons was interposed by the defendant as
follows:

“Mary T. HyDE
V.
L. H. KENT. }
“The defendant, appearing specially and for the
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purpose of this motion only, objécts to the juris- »
diction of the court and moves that the pretended
service herein of summons be quashed, and for the
stating herein of such objection to the jurisdiction
of the court, and the reasons for the quashing of
said pretended service, the affidavit of said L. H.
Kent, filed herein upon May 11, 1892, is referred
to and made a part hereof.”

Afterward, during the January, 1893, term, to-
wit, on January 6, an order was entered setting
aside the judgment above mentioned, in which it
is recited that the defendant’s objection to the
jurisdiction of the court had been previously sub-
mitted and taken under advisement, and “that
from a consideration of the evidence the court
finds that the return of the sheriff of service of
summons is untrue and that no proper service of
summons was made upon the defendant.” Excep-
tion was in due form taken to the order last
named, and which is renewed in this court by
proper assignment of error. The objection made
to the service is that the summons issued Febru-
ary 6, and served February 13, named February 7
as the answer day. That such objection, if made
‘n season, should have been sustained, is conceded
by the plaintiff in error, and is apparent from an
inspection of the record, since the summons was,
by its command, made returnable the day after it
was issued, and was served six days subsequent to
the answer day therein named; but it is argued
that the district court was without authority to
entertain the objection when presented by motion
at a term subsequent to that at which the judg-
ment was rendered. It is, however, unnecessary
to consider the merits of that proposition, for the
reason. that it is without any support in the
record. ‘
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The judgment was, as already appears, ren-
dered April 19, which was a day of the February,
1892, term, while the first objection to the juris-
diction of the court, accompanied by the evidence
which was finally submitted to the court, was filed
May 11, following, there being nothing to indicate
whether the last named day was during the same
or a subsequent term. That this court may pre-
sume the adjournment sine die of a term of the dis-
trict court from the lapse of time alone is appar-
ent both from reason and authority. (Conway v.
Grimes, 46 Neb., 288.) It would be useless at this
time, if indeed it were possible, to determine the
length of time necessary to raise such a presump-
tion. It is sufficient that an adjournment will not
be presumed from the time (twenty-three days)
intervening between the date of the judgment and
the entering of the defendant’s objection to pro-
cess by which it was sought to obtain jurisdiction
of the court over his person. Plaintiff also relies
upon the rule asserted in Wilson v. Shipman, 34
Neb., 573, viz., that all presumptions are in favor
of the veracity of the return of the sheriff when
assailed in this manner, and that in order to dis-
prove the recitals thereof their falsity must be
affirmatively shown. But that rule can have no
application to the case at bar, for the reason that
the irregularity, for which the judgment was set
aside, appears affirmatively from the transcript of
the original summons and accompanying return,
as well as from the affidavits of the defendant.

Our examination has been confined to the sub-
jects discussed in the briefs of counsel, which do
not include the question whether the ruling com-
plained of is a final order, within the meaning of
the Code, which may be reviewed upon petition in
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error pending further proceedings in the case by
the distriet court. Upon that question it is, for
reasons stated, needless to express any opinion.
There is no error in the record, and the order of
the district court must be

AFFIRMED.

JAMES MONROE ET AL., APPELLEES, V. CHARLES E.
HANSON ET AL, IMPLEADED WwWITH W. J.
CooPER & COLE BROS., APPELLANTS.

FILED FEBRUARY 4, 1896. No. 6043.

1. Review: EvIDENCE. The findings of a trial court which are
sustained by sufficient evidence will not be disturbed on
appeal to this court.

2. Vendor and Vendee: PossEssioN: NoTICE. Possession of
real estate is ordinarily notice of a claim of right, and is
notice to all the world of the rights or interest the person
holding possesion may have in the property over which
it is exercised.

8. Judgments: ParTiEs. It is a general rule that an adjudi-
cation in an action affects only those who are parties to
the action, or in privity with them.

4. Limitation of Actions: MEcHANIcs’ LIENS. An action in
which it is sought, as the relief demanded by the plaintiff
or a cross-petitioner, to foreclose a mechanic’s lien
against the rights or interest of any person in the prop-
erty covered thereby must have been commenced within
two years from the date of filing the lien, or it is barred,
80 far as the right to foreclose the lien is concerned, by
limitation,

APPEAL from the district court of Buffalo
county. Heard below before HoLcoMB, J.

The opinion contains a statement of the case.






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































