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SUPREME COURT COMMISSION ERS.
(Laws 1893, chapter 16, page 150.)

Section 1. The supreme court of the state, immediately
upon the taking effect of this act, shall appoint three per-
sons, no two of whom shall be adherents to the same po-
litical party, and who shall have attained the age of thirty
years and are citizens of the United States and of this
state, and regularly admitted as attorneys at law in this
state, and in good standing of the bar thereof, as commis-
sioners of the supreme court,

Sec. 2. It shall be the duty of said commissioners, un-
der such rules and regulations as the supreme court may
adopt, to aid and assist the court in the performance of its
duties in the disposition of the numerous cases now pend-
ing in said court, or that shall be brought into said court
during the term of office of such commissioners,

Sec. 3. The said commissioners shall hold office for the
period of three years from and after their appointment,
during which time they shall not engage in the practice of
the law. They shall each receive a salary equal to the
salary of a judge of the supreme court, payable at the same
time and in the same manner as salaries of the judges of
the supreme court-are paid. Before entering upon the dis-
charge of their duties they shall each take the oath pro-
vided for in section one (1) of article fourteen (14) of the
constitution of this state. All vacancies in this commis-
sion shall be filled in like manner as the original appoint-
ment. _

SEC. 4. Whereas an emergency exists, this act shall take
effect and be in force from and after its passage and
approval.

+ Approved March 9, A. D. 1893.
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RULE OF COURT.

ADOPTED NOVEMBER 21, 1894,

15. Whenever an issue of fact is presented for trial in an
original action or proceeding, a commission will be named
composed of two resident electors of the state of different
political affiliations, who shall, under the direction of the
court, select such number of persons having the qualifica-
tions of jurors in the district court as may be designated
in the order for their appointment. A wenire for the jurors
so selected will be issued by the clerk directed to the bailiffs
of this court or any sheriff or sheriffs of the state, and
shall be served in the manner prescribed for the service of
summons. Said commissioners, before entering upon the
duties of their office, shall take and subscribe the oath pre-
scribed by section 1 of chapter 10, Compiled Statutes.
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See page xlv for table of Nebraska cases overruled.

The syllabus in each case was prepared by the judge
or commissioner writing the opinion.

A table of statutes and constitutional provisions cited
and construed, numerically arranged, will be found on
page xlix.
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A. D. Rose v. WasHINGTON COUNTY.
FILED OCTOBER 2, 1894. No. 5793.

1. Highways: PowERs oF COUNTY BOARD TO OPEN. A petition
is not essential to confer jurisdiction upon the county board to
open section line roads under section 46, chapter 78, Compiled
Statutes.

2.

: DAMAGES TO PROPERTY OWNERS. The only
limitation upon the discretion of the board in that respect is
the fundamental one of compensation for private property taken
or damaged.

Error from the district court of Washington county.
Tried below before Scorr, J.
5 M
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Rose v. Washington County.

Osborn & Jackson, for plaintiff in error, cited: Robinson
v. Mathwick, 5 Neb., 252; Doody v. Vaughn, 7 Neb., 31;
State v. Otoe County, 6 Neb., 133; Damp v. Town of Dane,
29 Wis., 428; Williams v. Holmes, 2 Wis., 96; Warren
v. Brown, 31 Neb., 8; Beatty v. Beethe, 23 Neb., 210;
Howard v. Dakota County, 25 Neb., 233; Throckmorton
v. State, 20 Neb., 647 ; In re Minneapolis R. Co., 38 Minn.,
157; Kemerer v. State, 7 Neb., 132,

W. E. David and Walton & Mummert, contra, cited : Davis
v. Commissioners of Boone County, 28 Neb., 837.

Posr, J.

This is a petition in error from the district court for
Washington county. The facts essential to an understand-
ing of the questions at issue are as follows: On the 23d
day of July, 1890, A. O. Pound and sixteen others, who
are described as resident electors of said county, presented
to the county board the following petition: ¢ We, the un-
dersigned, respectfully petition for the appointment of a
commissioner to examine and report on the location of a
county road commencing at the southwest corner of section
No. 34, township No. 13 north, of range 11 east of the 6th
P. M., running thence east on section and township line
about one and one-third miles, to a county road running
north and south through section 35, town 18, range 11
east, and terminating at said point where it intercepts the
county road running north and south.” Subsequently a
remonstrance against any action by the board upon the pe-
tition was filed by P. Quinlan and twenty-four others.
Afterwards the board took action upon the petition, by
ordering a road to be opened in accordance with the prayer
of the petition. The plaintiff in error, a property owner,
presented his claim on account of damage to the north half
of section 3, town 17, range 11, and was allowed, by ap-
praisers appointed for that purpose, the sum of $107.50.
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From that award he took an appeal to the district court,
where a trial was had, resulting in a finding in his favor
in the sum of $90. Having moved unsuccessfully for a
new trial, he removed the cause into this court for review.
His objections to the judgment are all embraced in one
proposition, viz., that the petition upon which the county
board acted is insufficient to confer jurisdiction, hence any
action taken thereunder is void. The petition certainly
lacks form and completeness, but, in our view, section 46,
chapter 78, Compiled Statutes, confers upon the county
board authority to open section-line roads without petition.
There is no limitation upon the power of the board, or
conditions prescribed by law for the exercise of the discre-
tion with which the board is invested in that respect, ex-
cept the fundamental one of compensation for damage to
private property. This is in accordance with previous de-
cisions of this court. (See Throckmorton v. State, 20 Neb.,
652; Howard v. Brown, 37 Neb., 902.) In view of the
conclusion announced, it is unnecessary to examine the
other questions argued.

AFFIRMED.

C. F. EisLEY v. ErizaBETH S. HORR.
FI1LED OCTOBER 2, 1894. No. 4705,

1. Negotiable Instruments : SURETIES. Where two makers of
a promissory note are shown to be sureties for a third party, they
will be presnmed to be co-sureties until the contrary is shown.

2. : . Evidence %eld to sustain the finding of the trial
court.

ERROR from the district court of Madison county. Tried
below before POWERS, J.
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Mapes & Licey, for plaintiff in error, cited: Williams v.
Bosson, 11 O.,62; Keith v. Goodwin, 31 Vt., 268; Chapeze
v. Young, 9 S. W. Rep. [Ky.], 399 ; Brandt, Suretyship,
230; Oldham v. Broom, 28 O. St., 41; Adams v. Flana-
gan, 36 Vt., 400.

Wigton & Whitham, contra, cited: Norton v. Coons, 3
Denio [N. Y.], 132; Warner v. Price, 3 Wend. [N. Y.},
397; Norton v. Coons, 6 N. Y., 33; Story, Contracts, sec.
584; Price v. Edwards, 11 Mo., 526 ; Knox v. Vallanding-
ham, 13 S. & M. [Miss.], 526.

Posr, J.

This was an action by the plaintiff in error to recover
from the defendant in error and one Livingston the sum of
$160 and interest on account of money paid as an accom-
modation indorsed for said defendants. The allegations of
the petition are in substance as follows: On the 1st day of
March, 1889, the defendants executed their note to the
Farmers Loan & Trust Company in the sum of $260, due
June 1 after date; that the plaintiff, at the request of the
defendants and for their accommodation, signed said note

"as surety. On the maturity of said note there remained
due thereon $160, which the plaintiff was compelled to pay
and which he seeks to recover by this proceeding. Liv-
ingston made default, but the defendant in error answered
admitting the execution of the note and the payment by
the plaintiff as alleged, but denied that the note was signed
by plaintiff for her accommodation, and alleged that she
was merely a co-surety with the plaintiff for Livingston.
She also alleged the payment of $100 on said note. The
allegations of the answer were all put in issue by the reply.

From the above statement it appears that there were two
questions to be determined from the evidence, viz., whether
the relation between the parties was that of principal and
surety, or whether they were co-sureties for Livingston.



Vor. 42] SEPTEMBER TERM, 1894. b

Smiley v. MacDonald.

Second—The alleged payment of $100 by defendant. The
issues were tried to the court without the assistance of a jury
and resulted in a general finding for the defendant, upon
which judgment was entered and which it is sought to re-
verse by means of this proceeding. The only evidence be-
fore the court was the testimony of the parties who sus-
tained the allegations of their respective pleadings. Upon
such a record, following the recognized rule of this court,
we must regard the finding of the trial court as conclusive.
The parties are presumed to be co-sureties and equally
bound for the default of their principal (Orvis v. New-
ell, 17 Conn., 97; Baldwin v. Fleming, 90 Ind., 177; 2
Randolph, Commercial Papers, 976); and this presumption
we assume was one of the considerations which led to the
finding of the district court. There is no error in the
record and the judgment is

AFFIRMED,

GEORGE D. SMILEY, APPELLEE, V. ALEXANDER MAc-
DoNALD, APPELLANT.

F1LED OCTOBER 2, 1894. No. 6957.

1. Constitutional Law: SpECIAL LAws: MUNICIPAL CORPO-
BATIONS: EXCLUSIVE FRANCHISES. Section 15, article 3, of
the constitution, which provides that ‘‘ the legislature shall not
pass local or special laws * * * grantingto any corporation,
association, or individual any special or exclusive privileges,
immunity, or franchise whatever,” keld, not a restriction upon
the power of the legislature over the subject involved, but rather
a3 a limitation with respect to the manner of the exercise of
such ‘power.

2.

: METROPOLITAN CITIES: CONTRACT TO REMOVE GAR-
BAGE. The constitutional provision above cited does not pro-



6 NEBRASKA REPORTS.  [Vor. 42

Smiley v. MacDonald.

hibit cities of the metropolitan class from contracting for the
removal therefrom of dead animals, garbage, and other noxious
and unwholesome matter.

3. : REMOVAL OF GARBAGE: EXCLUSIVE CONTRACT.
Nor will such a contract be held void by reason of a stipulation
therein that the privilege thereby conferred upon the contractor
is exclusive. )

4, : PoLiCE PowERs. Thelegislature cannot, under the guise

of police regulation, arbitrarily invade private property or per-

sonal rights. The test when such regulations are called in

question is whether they have some relation to the public health

or public welfare, and whether such is, in fact, the end sought
* to be attained.

APPEAL from the district court of Douglas county.
Heard below before FErGUsON, J.

A statement of the case appears in the opinion.

Saunders, Macfarland & Dickey, for appellant:

It is not the province of the courts to decide that any
particular act passed by the legislature in the exercise of
its police power, and, as a health law, is unconstitutional,
unless it plainly appears to be so on the face of the act.
(In re New York E. R. Co., 70 N. Y., 351; People v. Al-
bertson, 55 N. Y., 50; People v. Draper, 15 N. Y., 532;
In re Townsend, 39 N. Y., 171 ; People v. Smith,21 N.Y.,
595; Lindenmuller v. People, 33 Barb. [N.Y.], 548;
Neuendorff v. Duryea, 69 N. Y., 557 ; Stuyvesant v. Mayor
of New York, 7 Cow. [N. Y.], 685; Martin v. Mott, 12
Wheat. [U. 8.1, 19.)

A municipal corporation has the right and power to
grant, if it deems best, the exclusive duty of removing the
garbage to one person or to one corporation. (Walker v.
Jameson, 37 N. E. Rep. [Ind.], 402; Slaughter House
Cuases, 16 Wall. [U. 8.], 36; Commonwealth v. Alger,
7 Cush. [Mass.], 84; Thorpe v. Rutland & B. R. Co., 27
'Vt.,149; Gibbons v. Ogden, 9 Wheat. [U. 8.], 203; City of
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New York v. Miin, 11 Pet. [U. 8.], 102; Le Claire v. City
of Davenport, 13 Ta., 210; Tiedeman, Limitations of Po-
lice Power, p. 316; River Rendering Co. v. Behr, T Mo.
App., 345 ; Beach, Public Corporations, sec. 995; 15 Am.
& Eng. Ency. Law, sec. 8, p. 1173; Town of Summerville
v. Pressley, 11 S. E. Rep. [S. Car.], 545; City Council of
Charleston v. Baptist Church,4 Strob. [S. Car.],306 ; Copes
v. City of Charleston, 10 Rich. [S. Car.], 502; Zylstra v. City
of Charleston, 1 Bay [S. Car.], 382; Harrison v. City of
Baltimore, 1 Gill [Md.], 264; Boehm v. City of Balti-
more, 61 Md., 259; State v. Mott, 61 Md., 297; Huesing
v. City of Rock Island, 128 1ll., 465; State v. Lowery, 49
N. J. Law, 391; Weil v. Ricord, 24 N. J. Eq.,169; Greg-
ory v. Mayor of New York, 40 N. Y., 273; Oroninv. Peo-
ple, 82 N. Y., 318; People v. Mulholland, 82 N. Y., 324;
Metropolitan Board of Health v. Heister, 37 N. Y., 661;
Johnson v, Simonton, 43 Cal., 242; In re Linehan, 72 Cal.,
114; Ez parte Shrader, 33 Cal., 279 ; Bliss v. Kraus, 16
0. St., 54; State v. Cowan, 29 Mo., 330; Mayor of the
City of Monroe v.Gerspach, 33 La. Ann., 1011; Kennedy
v, Phelps, 10 La. Ann., 227; Wreford v. People, 14 Mich,,
41; Dubois v. City of Augusta, 1 Dudley [Ga.], 30; City
of St. Louis v. McCoy, 18 Mo., 238 ; Metcalf v. City of St.
Louis, 11 Mo., 103; Train v. Boston Disinfecting Co., 144
Mass., 523; Ex parte O’ Donovan, 24 Fla., 281; Polinsky
v. People, 73 N. Y., 65; Health Department of New York
wv. Knoll, 70 N. Y., 530; Vandine, Petitioner, 6 Pick.
[Mass.], 187; People v. Gordon, 45 N. W. Rep. [Mich.],
658; City of Newport v. Newport Light Co., 8 Ky. Law
Rep. [Ky.], 225 Des Moines Street R. Co. v. City of Des
Moines, 13 la., 513; Kilvington v. City of Superior, 83
Wis., 222; City of Anderson v. O’ Conner, 98 Ind., 168;
Boon v. Qity of Utica,2 Barb. [N. Y.], 104.)

Breckenridge & Breckenridge, contra, contending that the
contract is an exclusive franchise and invalid, cited : Dil-
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lon, Municipal Corporations [4th ed.], secs. 89, 362; Sagi-
naw Gas Light Co. v. Saginaw, 28 Fed. Rep., 529,

Post, J.

This is an appeal from a decree of the district court for
Douglas county restraining the defendant from proceeding
under a contract with the city of Omaha providing for the
removal of the garbage, offal, dead animals, etc., from said
city. In view of the importance of the question at issue
it is deemed proper to copy at length from the petition, to-
wit:

“The plaintiff states to the court that he is a citizen and
resident of the city of Omaha, Nebraska, and a taxpayer
therein, and has been such resident of the city of Omaha
and taxpayer therein for, to-wit, the period of eight years,
and he brings this action in said capacity, as a taxpayer
and citizen of said city, against this defendant, Alexander
MacDonald, and states to the court the following facts:

“That on the 21st day of July, 1893, said Alexander
MacDonald, the defendant herein, made and entered into a
pretended contract or agreement with the city of Omabha,
under and by the terms of which for a period of ten years.
from and after January 1, 1894, said Alexander MacDon-
ald, in consideration of being allowed the right to remove
dead animals, garbage, offal, night soil, ete., within the city
of Omaha, for the period of ten years from and after Jan-
uary 1, 1894, under the terms and stipulations contained
in said pretended contract, a copy of which is hereto at-
tached, marked ¢Exhibit A’ and made a part hereof as.
though incorporated at length in the body of this petition,
agreed to pay the said city of Omaha, annually, for such
privilege, at the end of each year, during the existence of
said contract, the sum of $250.

“Plaintiff alleges that under and by virtue of the terms
of said pretended contract the defendant is given an exclu-
sive privilege and right, which is illegal and contrary to



Vor. 42] SEPTEMBER TERM, 18%4. 9

Smiley v. MacDonald.

law, and is permitted thereunder to make large profits in
the transaction of the business therein specified, and that
the compensation fixed by said contract or agreement is
burdensome upon the taxpayers of said city and is in ex-
cess of the reasonable value of the services to be so ren-
dered.

“The plaintiff further says that the contract as aforesaid
is unlawful in this, to-wit, that the privilege of removing
garbage, dead animals, offal, night soil, etc., necessary to
be removed, under the requirements of the board of health,
as set out in said pretended contract or agreement with said
city and the defendant, is a franchise, and that no authority
to grant said franchise to said defendant Alexander Mac-
Donald. was ever voted by the citizens and legal voters
within and for said city of Omaha, Nebraska, and that the
city council and the municipal authorities of said city of
Omaha had no right or authority whatever to make and
enter into any such contract.

“Plaintiff says that he is informed and believes that the
said defendant is about to enter upon the execution of his
said pretended contract with the said city, and if perfnitted
to do so will, under color of authority as shown by said
pretended contract, levy and assess upon said taxpayers of
the city of Omaha and this plaintiff unlawful dues for the
removal of garbage, dead animals, offal, night soil, ete.

“Plaintiff alleges that he is without remedy at law.

 Wheretore plaintiff prays that said pretended contract
between the said city of Omaha and said Alexander Mac-
Donald be declared null and void and set at naught, and
that the defendant, his agents, employes, and servants, be
perpetually enjoined from proceeding under said pretended
contract to remove dead animals, garbage, offal, night soil,
etc., or any other filth required to be removed by board of
health or the ordinances of said city of Omaha, and for
such other relief as to the court may seem meet. ”

The contract to which reference is therein made is as
follows:
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¢ This agreement, made and entered into this 21st day of
July, 1893, by and between the city of Omaha, party of
the first part, and Alexander MacDonald, party of the
second part,

“Witnesseth: That the party of the second part, in con-
sideration of being allowed to remove and make use of all
the dead animals, garbage, offal, night soil, etc., necessary
to be removed, as may be required by the board of health
or ordinances of said city of Omaha,during the period of ten
years commencing January 1, 1894, or from such time prior
to said date as may be required by the mayor and council,
hereby agrees, in accordance with the ordinances of said city
now existing or hereafter passed, and in accordance with the
rules and regulations of the board of health of said city, and
as may be required by the commissioner of health upon
payment of the charges herein authorized, to remove to
some place or places at least two and one-half miles outside
of the corporate limits of said city, and if within three
miles of the corporate limits of said city to such place
or places'as may be designated by said board of health,
and dispose of the same in such manner as not to cause or
create a nuisance, all dead animals, garbage, manure, ashes,
filth, offal, night soil, etc., as may now or hereafter during
the existence of this contract be required to be removed by
said ordinances, rules or regulations at not exzceeding the
prices following, to-wit:

“ Fach dead animal weighing over 500 pounds, $2.00.
* * * * * * *

“ Whenever the owner of any dead animals found in the
public streets or at any public place is unknown, the said
party of the first part agrees to pay to said party of the
second part the sum above specified for removing such ani-
mals upon satisfactory proof being furnished of the re-
moval of any such animals and that the owner thereof is
unknown.

«It is further understood and expressly agreed that for
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the privileges herein granted the party of the second part
shall anually pay to the said party of the first part at the
end of each year the sum of two hundred and fifty ($250)
dollars.

«Tt is further understood and expressly agreed by said
party of the second part that at all times during the ex-
istence of this contract he shall be subject to the orders of
said board of health and to the ordinances, of said city and
that he will promptly and faithfully comply with the same.

« Tt is further understood and agreed that said party of
the second part, for the purpose of removing said dead
animals, garbage, manure, ashes, filth, offal, night soil, ete.,
shall be permitted to load the same upon cars at five places
as near equally distant from each other as is practical,
such places for loading cars to be approved by the board of
health of said city, and to be subject to change from time
to time as said board of health may require.” ,
* * * * * * *

To the foregoing petition a general demurrer was inter-
posed, which was overruled, and the defendant refusing to
plead further, a decree was allowed as prayed, and which is
the decree involved in this appeal.

The issue involved is thus tersely stated by counsel for
plaintiff: “There is one question only presented by the
demurrer, and that is whether the contract is an exclusive
franchise.” The plaintiff has assumed the affirmative of
that position, and asserts that said contract is in contempla-
tion of law a franchise, and, therefore, within the pl‘Ohlb]-
tion contained in section 15 of article 3 of the constitution.
The provision of said section which is invoked in this
action is as follows: “The legislature shall not pass local
or special laws in any of the following cases, that is to say:
* * * QGranting to any corporation, association, or in-
dividual any special or exclusive privileges, immunity, or
franchise whatever. In all other cases where a general law
can be made applicable, no special law shall be enacted.”
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From a careful analysis of that provision it would seem
that it was intended, not as a restriction upon the power of
the legislature over the subject involved, but rather as a
limitation in respect to the manner of the exercise of that
power. The precise limitation of the legislative power to
confer by general law privileges in their nature exclusive
is foreign to our present inquiry. It is sufficient for the
purpose of this controversy that, according to recognized
rules of construction, the people of the state must be un-
derstood to have conferred upon the legislature all of the
sovereign power resting in them, subject only to the limita-
tions of the state and national counstitutions, for, as said
by Judge Redfield in Thorpe v. Rutland & B. R. Co., 27
Vt., 140, the American legislatures have the same un-
limited power, except when restrained by written constitu-
tions, as the British parliament. We might safely rest
our conclusion upon the reasons stated, but there are other
considerations suggested by the record which it is deemed
proper to notice.

It will be observed that no claim is made to the ef-
fect that the contract complained of is unauthorized by
the ordinances of the city of Omaha. The inference,
therefore, is that it was executed in pursuance of an ordi-
nance having at least the form of law. The question is
thus presented whether the contracting for the removal
of the garbage, offal, and other unwholesome substances by
contract for a term of years is an assumption of power by
the city in excess of that conferred by chapter 12a, Com-
piled Statutes, entitled “ Metropolitan Cities,” and which,
for convenience, will be referred to as its “charter.” By
section 23 thereof it is provided that ‘“the mayor and coun-
cil shall have power to make and enforce all police regula-
tions for the good government, general welfare, lealth,
safety, and security of the city and the citizens thereof, in
addition to the police powers expressly granted herein, and
in the exercise of the police power may pass all needful
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and proper ordinances,” etc. By section 27 it is provided
that ““the mayor and council shall have power to prevent
any person or persons from bringing, depositing, having,
or leaving upon or near his premises or elsewhere within
the city, any putrid or diseased carcass, or any putrid,
diseased, or unsound beef, pork, poultry, fish, hides, or
skins of any kind, or any other unwholesome substance,
and to compel the removal of the same at the expense of
such person or persons,” It requires noargument to prove
that the subject of the contract before us is within the strict
letter of these provisions of the charter. The boundary
line which divides the police power of the state from the
other functions of government is often difficult to discern.
As said by Shaw, C. J., in Commonwealth v. Alger, 7 Cush.
[Mass.], 85: “Itis much easier to perceive and realize the
existence and sources of this power, than to mark its boun-
daries, or prescribe limits to its exercise.” It may, however,
with safety be asserted that the legislature cannot under the
guise of police regulations arbitrarily invade personal rights
and private property. On the other hand it should appear
to the court, when such regulations are called in question,
that they have, in fact, some relation to the public health
or public welfare, and that such is the end sought to be at-
tained thereby (In re Jacob, 98 N. Y., 98; Millett v. Peo-
ple, 117 Tl 303); but the removal of the noxious and
unwholesome matter mentioned in the contract tends di-
rectly to promote the public health, comfort, and welfare,
and is, therefore, a proper exercise of the police power.
Nor is the fact thatin this instance the city has by contract
conferred an exclusive privilege material. From the power
thus conferred upon the city is implied the duty to deter-
mine the means and agencies best adapted to the end in
view. The means adopted appear to be not only a reason-
able and necessary regulation, but a judicious exercise of
the discretion conferred upon the city. That the object of
all such regulations can be best attained by entrusting the
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work in hand-to a responsible contractor who possesses the
facilities for carrying it on with dispatch and with the least
possible inconvenience to the public is apparentto all. In
the case of Vandine, Petitioner, 6 Pick. [Mass.], 187, Put-
nam, J., referring to a similar regulation of the city of
Boston, said: “It seems to us, however, that the city au-
thority has judged well in the matter. They prefer to
employ men over whom they have an entire control by
night and by day, whose services may be always had, and
who will be able from habit to do this work in the best
possible way and time. Practically we think the main
object of city government will be better accomplished by
the arrangement adopted, than by relying upon the labor
of others against whom the government would have no
other remedy than by a suit for breach of contract. * *
We are satisfied that the law is reasonable, and not only
within the power of the government to prescribe, but well
adapted to preserve the health of the city.” (See, also, River
Rendering Co. v. Behr, T Mo. App., 345; Walker v. Jame-
son, 37 N. E. Rep. [Ind.], 402; Tiedeman, Limitations of
Police Power, p. 316 ; and also, as applicable in principle,
Boehm v. City of Baltimore, 61 Md., 259 ; State v. Lowrie,
49 N.J. Law, 391; People v. Gordon, 45 N. W. Rep.
[Mich.], 658 ; Kilvington v. City of Superior, 83 Wis., 222.)
The alleged excess of power is a mere sanitary measure, as
obviously so as the familiar and necessary quarantine for
the detention of persons exposed to contagious diseases.
In either case, the privilege, although exclusive, is but an
incident to the proper exercise of the general police power
of the state. The judgment of the district court is there-
fore reversed and the cause remanded for further proceed-
ings therein
REVERSED.
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GeorcE F. PEaks v. AMBROSE M. LoORD.
FILED OCTOBER 2, 1894. No. 5413.

1. Pleading: RerLY. Pleading affirmative matters in an answer,
which amount to no more than a denial of plaintiff’s cause of
action, will not necessitate a reply.

2. Instructions: OBJEcTIONS: REVIEW. To entitle a party to a
review of the action of a trial court in giving instructions the
objections to the instructions must be pointed out in a motion
for new trial.

3. Partnership: AGREEMENT oF DISSOLUTION: PAROL EVIDENCE
T0 EXPLAIN. Where an agreement of dissolution of partner-
ship, reduced to writing and signed by the parties, stated that
one of the partners assumed and agreed to pay the accounts and
liabilities of a branch of the business conducted at Battle Creek,
and gave no list of the items of charges or other reference to
them, held, that evidence which disclosed what items were in-
cluded in the accounts as charges against the designated portion
of the business, as agreed upon between the partners prior to
signing the articles of dissolution, was competent, and its ad-
mission was not erroneous on the ground that it tended to vary
or modify the terms of the written agreement.

4, Ruling on Motion to Strike Out Answer of Witness:
HARMLESS ERROR. The overruling of a motion to strike from
the record certain portions of the answers of a witness as not re-
sponsive to the question, where it appears that the matter thus
sought to be eliminated is not calculated to mislead the jury or
harmful to the rights of the moving party, keld not prejudicial
€rror.

5. Assignments of error not referred to or argued in the briefs
filed will be deemed waived.

6. Conflicting Evidence: REVIEW. Where the evidence is con-
flicting, but there is sufficient evidence to support the verdict, it
will not be disturbed.

ERROR from the district court of Madison county. Tried
below before SuLLIVAN, J.

The opinion contains a statement of the case.
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8. O.Campbell and W. M. Robertson, for plaintiff in error:

Every allegation of new matter in answer not denied
by the reply, for the purpose of the action, must be taken
as true. (Hamilton Loan & Trust Co. v. Gordon; 32 Neb.,
663; Dillonv. Russell, 5 Neb., 484 ; Steele v. Russell, 5 Neb.,
215; Williams v. Evans, 6 Neb., 216; Payne v. Briggs, 8
Neb., 75.)

The court erred in admitting testimony as to conversa-
tion, statement, or agreement by the parties prior to the
signing of the written agreement of dissolution of the part-
nership. ( Watsonv, Roode, 30 Neb., 264; Aultman v. Brown,
40 N. W. Rep. [Minn.], 1569; Nichols v. Orandall, 43 N.
W. Rep. [Mich.], 876; Dodge v. Kiene, 28 Neb., 116;
Mills v. Miller, 4 Neb., 441 ; Hamilton v. Thrall, 7 Neb.,
210.)

Jokn R. Hays and Robinson, Reed & Foster, contra :

Where the legal effect of the allegations in an answer is
a mere denial of the averments in the petition, such alle-
gations cannot be regarded as new matter which will be
taken as true unless controverted by reply. (Dayton Ins.
Co. v. Kelly, 24 O. St., 345; Burroughs v. MeLain, 37 Ia.,
189; Mehurin v. Stone, 37 O. St 49; Simmons v. Green,
35 O St., 104.)

Facts stated in an answer which could have been given
in evidence under a general denial do not constitute new
matter requiring a reply. (Maxwell, Code Pleading, 558 ;
Corry v. Campbell, 25 O. St., 134; Simmons v. Green, 835
O. St., 104.)

HAaRRISON, J.

Ambrose M. Lord instituted suit in the district court of
Madison county against George F. Peaks, alleging in his
petition that on or about February 15, 1885, the parties
to the action formed a copartnership for the purpose of
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doing a retail lumber business under the firm name of
Peaks & Lord, which business relation was continued un-
til October 25, 1889, at which time it was dissolved by
autual consent; that at the time of the dissolution of the
partnership the firm was indebted to various persons and
firms, and among them to one Jacob Spies, in the sum of
$212.48, for lumber purchased of him, which sum of in-
debtedness George F. Peaks, by the terms of the agree-
ment of dissolution, assumed and agreed to pay, but failed
and refused so to do; that suit was commenced by Jacob
Spies May 13, 1890, in the county court of Madison
county against the firm and the individual members thereof
to recover said sum, and in which he obtained judgment
therefor; thaton July 15, 1890, Peaks failing and refusing
to pay the judgment, Lord paid.the same with interest and
«costs, amounting in total to the sum of $251.33, for which
amount and interest from June 15, 1890, Lord prayed
judgment. To this petition Peaks filed an answer, in the
first paragraph of which he denied each and every allega-
tion thereof not afterward expressed in the answer and
-specifically admitted. Then followed the admission of the
formation, continnance, and dissolution of the firm and its
indebtedness to Spies, as alleged in the petition. An alle-
gation of lack of knowledge or information sufficient to
form a belief in regard to the suit of Spies on the account,
the judgment, or its payment by Lord, and a denial of all
‘these matters, and the further portion of the answer we
will give in the words therein used, as a full and correct
knowledge of it will be necessary in deciding one point pre-
sented in the case here: “This defendant further answering
says that at the time of the dissolution of the said firm of
Peaks & Lord, the plaintiff, as a part of the indebtedness of
said firm assumed by him, assumed and agreed to pay the .
-indebtedness to said Jacob Spies of $212.48; that in con-
sideration of the plaintiff assuming and agreeing to pay the
‘indebtedness of said firm to the said Spies, with other indebt-
6
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edness of said firm, this defendant assumed and has paid cer-
tain indebtedness of said firm.” No reply was filed, and
after the jury was impaneled and the first witness was sworn
and placed on the stand, counsel for Peaks made an objec-
tion and motion as follows: “The defendant now objects to
the introduction of any evidence in this case, for the reason
that a material allegation of the answer, being the fourth
paragraph thereof, is not denied by the plaintiff in this
suit; and the defendant now moves the court to instruct
the jury to find a verdict for the defendant, for the rea-
son above stated.” The action of the court in overrul-
ing the above objection and motion is one of the errors as-
signed in the petition in this court. The evidence was
introduced and the jury returned a verdict for Lord, the
plaintiff in the district court; Peaks filed a motion for a
new trial, which was overruled, and judgment rendered on
the verdict for Lord, and a review in this court of the pro-
- ceedings during the trial below is asked by Peaks.

We will first notice the .objection to any evidence being
introduced under the pleadings, and motion for judgment
for. Peaks, because no reply had been filed denying the
matter set up in the fourth paragraph of the answer.
To state it in the strongest terms, this was merely affirm-
ative matter; which amounted to no more than a denial
of the cause of action stated in Lord’s petition. Lord’s
action was predicated in part on the promise by Peaks to
pay the debt to Spies. The allegation of the answer
simply denied this, and stated that Lord had assumed and
agreed to pay the Spies account. If on the trial there had
been a finding in favor of Peaks he would have been en-
titled to no affirmative relief; nothing more than a general
finding in his favor, a failure of Lord’s cause of action,
hence the answer did not require a reply and the court did
not err in overruling the objection and motion. (See Kava-
lier v. Machula, 41 N. W. Rep. [Ia.], 590; Jordan .
Buschmeyer, 10 S. W. Rep. [Mo.], 616; Maxwell, Code
Pleading, 558, and cases cited.)
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Counsel for plaintiff in error argues in his brief that the
court erred in giving instructions 6 and 7 of the instruc-
tions given by the court on its own motion. The giving
of these instructions was not assigned as error in the mo-
tion for a new trial or in the petition in error, and hence
are not entitled to consideration here.

Paragraph No. 10 of the petition in error is as fo]lows
“The court erred in permitting the plaintiff to show, upon
cross-examination of the plaintiff in error, that the matters
in controversy were submitted to arbitration, or to a referee,
prior to the signing the articles of dissolution. (See page 27,
bill of exceptions.)” By examination of page 27 of the
bill of exceptions we find the following in regard to the
subject referred to in the paragraph quoted ;

Q. Isn’t it a fact this matter was submitted at one time
to arbitration, or to a referee, prior to this time?

Objected to by the defendant, as incompetent, irrelevant,
and immaterial, and not proper cross-examination. Over-
ruled by the court, to which defendant excepts.

Q. Now I will ask you if this matter wasn’t 1eferred to
a referee at one time?

A. What matter?

Q. This matter of the question as to how much interest
you had in the business and how much interest Mr. Lord
had in the busipess.

A. Certain questions were submitted to a referee for de-
cision,

Q. Now, you may state if you didn’t make a statement
to that referee of the assets and things of that kind; have
a showing of the assets of the business that was made by
you. You may examine this, marked “Exhibit E,” and
state if that was a statement which was submitted to the
referee.

A. Tt bears my signature. It must be so.

Q. You may state from that, Mr. Peaks, as to how much
the agreed assets of the firm were at that time.
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* " Objected to by the defendant, as immaterial. Sustained
‘by the court, to which plaintiff excepts.

It will be noticed that the first question asked, and to
which objection was interposed and overruled, was not an-
swered; that the next objection which was made to any of
the testimony was sustained. Clearly there is nothing in
this of which the plaintiff in error can complain.

Assignments numbered 5 and 9 are as follows:

5. The court erred in admitting any oral testimony in
reference to the dissolution and settlement of the firm af-
fairs, the same having been reduced to writing and signed
by the members of the firm.”

«9, The court erred in admitting any evidence of the
witnesses Lord and Burr tending to prove that the parties
to this action, prior to the making of the written articles
of dissolution and settlement, made a different settlement.”

There was introduced in evidence an agreement signed by -
‘the parties to this action, which we copy:

% The copartnership heretofore existing between Geo. F.
‘Peaks and Ambrose M. Lord under the firm name of Geo.
F. Peaks & Co., with offices and yards at Battle Creek,
Nebraska, and Burnett, Nebraska, was dissolved on the
30th day of September, 1889. George F. Peaks assumes
payment of all accounts, notes, and taxes of the Battle
Creek yard, and will retain as his individual property the
‘real estate and buildings of the firm at Battle Creek, and
will own and is empowered to collect all accounts and notes
due the said Battle Creek yard, together with the follow-
ing notes due the Burnett yard, and which are indorsed by
"A. M. Lord, to-wit: [Then followed an itemized list of
notes aggregating $970.74.] Ambrose M. Lord assumes
‘payment of all accounts, notes, and taxes of the Burnett
yard and will retain as his individual property the real es-
tate, buildings, stock in trade and personal property of the
firm at Burnett, Nebraska, and will own and is empowered
to collect all accounts and notes due the said Burnett yard,
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except the notes before mentioned as transferred to Geo. F.-
Peaks. '

“Given under our hands and seals at Burnett, Nebraska,
this second day of November, A. D. 1889,

“Gro. F. PEARS. [SEAL.]
“A. M. Lorp. [seaLn.])”

It is strenuously insisted by counsel for Peaks that this
writing contained all the contract between the parties and
that no evidence could be received to change, vary, or
modify its terms. There was testimony admitted to show
that the Spies account was included in the Battle Creek ac-
count and assumed and to be paid by Peaks, and that it
was so included at his request and demand before he would
sign the above agreement. There were also admitted some
short statements of assets and liabilities of the two lumber
yards as compiled from the books of account, and which
were shown to be agreed to as correct by the parties before
attaching their signatures to the contract of dissolution.
Counsel for Peaks objected to all this testimony, but the
court admitted it over the objection. This is the action of
which complaint is made in the last mentioned allegations
of error, and it is argued by counsel that this testimony
should not have been admitted, because it contradicted or
modified the terms of the agreement in writing, under and
by which the firm was dissolved. The articles referred to,
it will be remembered, stated that “George F. Peaks as-
sumed payment of all accounts, notes, and taxes of the
Battle Creek yard,” and contained no list or statement of
these accounts which were charges against the particular
yard designated. It appears to us very clear that the
above language suggests a reference to the books of account
or an agreed statement of what should compose or be con-
sidered the items of account chargeable and to be charged
to the business at Battle Creek, as the only source of
knowledge or information from which any light could be
obtained regarding such items of charge, in any controversy
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where the question arose for determination, and that the
evidence was compefent and material —indeed it was the
only evidence from which the account could be determined.
The article of dissolution ‘was, in respect to this subject,
incomplete and clearly indicated and plainly directed where
the further evidence was to be sought, and the admission
of such evidence did not violate or infringe upon the rule
invoked by counsel in their brief.

The next statements of the petition in error which we
will consider are two in which complaint is made that an-
swers to two questions were made by one of the witnesses
in which he volunteered, or gave, some testimony which
was not called for by, and not responsive to, the interroga-
tories propounded, and that the court erred in overruling
the motion of counsel to strike it out. The matter con-
tained in these answers was not responsive to the questions
then asked, and the rules of strictly correct practice may
have demanded that it be stricken from the record ; but it
was of the same class of testimony as we have hereinbefore
held to be competent, and we cannot believe that the jury
was misled by it or the rights of the complaining party
prejudiced by leaving it stand as a part of the testimony;
hence, if error, it was not prejudicial.

There are some assignments of error which are not re-
ferred to in the brief of plaintiff in error, and in accord-
ance with the established rule of this court these will be
deemed waived and not further noticed.

The only other error alleged in the petition is that the
verdict is not sustained by sufficient evidence. The evi-
dence was conflicting on the main issue involved, but we
think fully sufficient to support the verdict rendered. It
follows that the judgment of the district court is

AFFIRMED.
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Jorx HARTNETT, APPELLEE, V. THoMAS HARTXETT,
APPELLANT.

FiLED OCTOBER 2, 1894. No. 5858.

Equity : DeEps: UNDUE INFLUENCE. Where coercion is not suffi-
cient to amount to duress, but a social or domestic force is ex-
erted on a party which controls the free action of his will, and
prevents voluntary action in the making of a contract or execu-
tion of a deed for real estate, eq.uity may relieve against the
same on the ground of undue influence. Doctrine announced
in BMunson v. Carter, 19 Neb., 293 approved and followed.

AppeAL from the district court of Dakota county.
Heard below before NORRIS, J.

Davis, Gantt & Briggs, for appellant, cited: Marshall
County High School Co. v. Iowa Evangelical Synod, 28 Ia.,
360; Finlayson v. Finlayson,3 L. R. A.[Ore.], 801; Knapp
v. Bailey, 19 Me., 195; Miller v. Edgerton, 38 Kan., 36;
Fairchild v. Rasdall, 9 Wis., 380*; Clifton v. Jackson Iron
Co., 74 Mich., 183; 2 Parsons, Contracts, 782; Bolt v.
Rogers, 3 Paige Ch. [N.Y.], 154 ; Goudy v. Gebhart, 1 O.
St., 262; Hendrickson v. Evans, 25 Pa. St., 441; Payne
v. Bruton, 10 Ark., 53; Blystone v. Blystone, 51 Pa. St.,
874; Nellis v. Clark, 20 Wend. [N. Y.], 24.

Jay & Beck, contra, cited: Munson v. Carter, 19 Neb.,
293; Borden v. White, 44 N. J Eq., 291; Pinger v. Pin-
ger, 42 N. W. Rep. [Minn.], 289 ; Catalani v. Catalanz,
24 N. E. Rep. [Ind.], 375; Nolan v. Nolan, 43 N. W. Rep.
[Mich.], 1078; Dunn v. Dunn, 7 Atl. Rep. [N. J.], 842;
Whipple v. Barton, 3 Atl. Rep. [N. H.], 922; Tuncre v.
Puilman, 29 N. W. Rep. [Minn.], 171 ; Davis v. Dean, 26
N. W. Rep. [Wis.], 737; Samson v. Samson, 25 N. W.
Rep. [1a.], 233 ; Crawfordv. Hoeft, 24 N. W. Rep. [Mich.],
645 ; Smith v. Smith, 19 N. W. Rep. [Wis.], 47; Ashion
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v. Thompson, 18 N. W. Rep. {Minn.], 918; Sprague v.
Hall, 17 N. W. Rep. [1a.], 743; Thorn v. Thorn, 16 N.
W. Rep. [Mich.], 324 ; Hanna v. Wilcoz, 5 N. W. Rep.’
tIa.], 717; Watkins v. Brant, 1 N. W. Rep. [Wis.], 82;
Ikered v. Beavers, 7 N. E. Rep. [Ind.], 326; Oalkley v.
Ritchey, 28 N. W. Rep. [la.], 448; Bledsoe v. Bledsoe, 1
S. W. Rep. [Ky.], 10; Saunders’ Appeal, 6 Atl. Rep.
{Conn.],193; Woodbury v. Woodbury, 5 N. E. Rep. [ Mass.],
275; Porter v. Throop, 11 N. W. Rep. [Mich.], 174; June
v. Willis, 30 Fed. Rep., 11 ; Webber v. Sullivan, 12 N. W.
Rep. [1a.],319; O Neil v. O’ Neil, 14 N. W. Rep. [Minn.],
59; Maix v. McGlynn, 88 N. Y., 357; Smith’s Will, 52
Wis., 543; Smith v. Smith, 19 N. W. Rep. [Wis.], 47;
Weller v. Weller,19 N. E. Rep. [N. Y.], 433; Goodrich v. -
Shaw, 40 N. W. Rep. [Mich.], 187; Fitch v. Reiser, 44 N.
W. Rep. [1a.], 214.

HARRISON, J.

November 12, 1892, the plaintiff John Hartnett com-
menced an action against the defendant in the district court
of Cedar county, alleging in the petition then filed that on
December 18, 1890, he was the owner of real estate in Da-
kota county, Nebraska, more particularly described as fol-
lows: “East half of the southwest quarter, and the north-
west quarter of section 12, township 28, range 7,” and that
on the last named date he conveyed to defendant, by war-
ranty deed, a portion of the land, to-wit, “the east half of
the southwest quarter of said section 12,” and further
pleading as follows: “The plaintiff further states that said
warranty deed was procured from him by fraud and undue
means, and that he was induced to sign and deliver the said
deed to defendant by false and fraudulent statements and
misrepresentations, and by threats of personal violence and
by threatening to bring suit against plaintiff, made by de-
fendant to this plaintiff, and that said deed was made
wholly without consideration and was and-is not the vol-



Vor. 42] SEPTEMBER TERM, 18%4. 25

Hartnett v. Hartnett.

untary act and deed of the plaintiff but was induced and
procured by fraud and misrepresentations and threats as
aforesaid.” The prayer of the petition is that the deed to
defendant be canceled and plaintiff be decreed to be the
owner of the land. On the 28th day of March, 1892, the
plaintiff filed what is styled in the record ‘“an amend-
ment to the petition,” which was as follows:

“]1. Comes now the plaintiff and for amendment to his
petition filed herein states and shows the court that the
said deed described-in the said petition of the plaintiff was
procured from the plaintiff and he was induced to sign the
same by false and fraudulent statements made to him by
the defendant, and that the said defendant wanted to use
said land for the purpose of inducing an uncle of the de-
fendant to convey to defendant certain lands, and wanted
the lands conveyed to himself and allowed to stand in his
name for the sole purpose of procuring such conveyance,-
and the defendant, at and before the time the plaintiff con~
veyed said land to the defendant as described in the peti-
tion, promised ‘to the plaintiff that immediately upon his
' securing the conveyance of the other lands from his uncle
as aforesaid, he, the defendant, would at once reconvey the
* lands, described in the plaintiff’s petition, to the plaintiff.

92, That the lands as above set forth have been conveyed
by the uncle of the said defendant to the defendant and are
owned and held by him, but that the defendant, though
often requested to do so, has refused to reconvey the said
lands to the plaintiff.”

To the petition and its amendment the defendant filed an
answer, in which he admitted the conveyance of the land
to him and denied, generally, each and every allegation not
expressly admitted or otherwise answered, and for a further
defense alleged that from the time he became capable of
doing work on a farm, he worked for plaintiff on his farm
in Dakota county continuously until defendant was about
twenty-eight years old ; that after he arrived at the age of
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twenty-one years it was understood between him and
plaintiff that defendant should receive of plaintiff for such
labor the reasonable value of the same, which he fixes at
the sum of $2,000; that at or before the time of the con-
veyance of this land by plaintiff to defendant there was an
accounting between them, at which time defendant de-
manded payment for his labor according to agreement, and
that the conveyance of this land in controversy was made
by plaintiff 10 defendant in payment for defendant’s claim
for labor, and accepted as such by him. The answer also
contains what is denominated a “second and further de-
fense,” in which it is stated that plaintiff, at or before the
time of the conveyance of this land to defendant, owned at
different times in Dakota county tracts of land aggregating
1,600 acres and a large amount of personal property; that
plaintiff had six children, and at or before the time of the
conveyance of this land to the defendant the plaintiff made
a division of his lands and personal property among his
children, and the land in controversy in this case was con-
veyed to defendant as a portion of his share of the plaint-
iff’s property, he being one of the plaintiff’s sons. The
answer closes with a prayer for a dismissal of the petition.
There was a reply filed on behalf of plaintiff, in which it
was admitted that defendant worked for plaintiff upon the
farm during a portion of the time stated in the answer, and
then alleged that defendant had been fully paid for all serv-
ices rendered to plaintiff' prior to the time of the execution
of the conveyance of this land. The reply also contained
a general or special denial of all the other allegations and
statements of the answer. There was a trial of the issues
to the court, a decree rendered in favor of plaintiff, from
which defendant has appealed to this court.

The testimony in this case shows that at and prior to the
time of the execution of the deed, which it is sought to
annul, two of the sons of the plaintiff, one of them the de-
fendant, were living on a farm with plaintiff, which be-
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longed to him; that the two sons were working the farm
together, and probably shared the proceeds of their joint
efforts,—at least the bank account was in the name of
Hartnett Brothers, and each carried a check book and drew
upon it for money necessary for various purposes. The
plaintiff was seventy-two or seventy-three years of age, not
in very good health and somewhat weak and feeble. He
had, prior to the time of making this deed, given or con-
veyed to some of his children, of whom there were six.in
all, portions of his property, but the defendant had not re-
ceived what he considered or claimed to be his share, and
demanded and insisted he be given what he termed “ his
share,” and with it that the tract of land included in the
deed in controversy be conveyed to him; and on December,
1890, he received a conveyance of another piece of land;
and twenty-six head of cattle and other personal property
were turned over to him, and this deed in suit was executed
and delivered. The only question which concerns us in
this case is, what was the moving influence or reason which
induced the plaintiff to make this particular deed? The
testimony does not show that this tract of land was con-
veyed to defendant in payment of labor or as a part of any
share of the estate to which he was in any manner or for
any cause entitled, or because plaintiff considered that de-
fendant had any right or claim to it, and we must turn to
the evidence adduced on this point to discover why the
deed was made and delivered to defendant. In the testi-
mony of the plaintiff we find the following:

A. Well, he wanted a deed of me all the time and I
would not give it to him; and then he went to his two
brothers and talked to them about it and I would not give
it to him. He threatened me several times—threatened
my life; and then he went to his two brothers and talked
to them about it. He said James got so much from me
that he was going to get his uncle’s place. He was going
to marry John Ryan’s daughter and get so much from her;
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then he went to his two brothers and told them if I gave
him that and he got his uncle’s place, he would deed it
back. * * * .

Q. You say he threatened your life?

A. Yes, sir.

Q. Was that because you refused to make the deed ?

A, Yes, sir.

Q. State what he said about that matter.

A. He told me first he would have “blood” if I didn’t
give it to him. One night he followed me into the bed-
room and said he would kill me if I didn’t give it to him.

Cross-examination : .

Q. Then the deed was not made on account of the
threats? .
° A. I could not go from here to the door he was not after
me threatening me.

Q. You didn’t care anything about the threats, did you?

A. He would call me all sorts of names, and I thought
he was pretty nearly insane.

Q. The threats didn’t have any affect on you?

A, The threats and everything else had a hand in it.

Q. The real fact is you deeded it on account of those
promises to deed it back ?

A. Yes, sir.

Q. Was you afraid of him?

A. Yes, sir; 1 was afraid of him because I could not
get from here to the door that I was not in'dread that he.
would kill me.

Q. Tt was simply on one occasion?

A. He threatened me besides that.

Q. You was not afraid of him, was you?

A. I was not afraid of him that he would kill me; I
knew he would not kill me.

Redirect:

Q. As a matter of fact the deed was made by you and

made. through the representations made by him that he
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would deed it back, and also by reason of the threats he
"made?

A, Yes, sir.

Q. Both of them compelled you to make the deed?

A. Yes, sir,

Q. And he kept the threats up continuously ?

A. You are right he did. I could not go any pldce un-
less he threatened me.

-One of the brothers testified on this subject as follows:

Q. I will ask you to state if youever heard any threats
made against the plaintiff, your father.

A. He threatened to kill him.- I have heard him tell
him: “You G—d d—n t—g s—n of a b—h, if you don’t
give me my rights I will kill you.”

» Q. Did you hear him threaten your father if he d1d not
give him this land?

That was what he was after.

He deeded him some land at the same time ?

I couldn’t say. I didn’t read the deed. He said he

- Would he make those threats continuously ?

I have heard him make them five or six times a day.

. Isn’t it true that he would continuously keep them
up pretty nearly ?

A. Yes,sir.

The defendant in his examination in chief states:

Q. Did you ever make any of thgse threats that were
testified to here in your presence this morning?

A, No, sir.

Q. You never made any of them ?

- A. Only one. I never said I would kill him. I
threatened to sue him. ' He gave me a piece of land and I
asked him where it lay, and he gave me the numbers, and
I said, “I don’t understand the numbers.” T told him—
I was pretty angry—1I said I would have blood. I meant
go. I didn’t intend to kill hlm, ordo any bodily harm I
meant to sue him.

- & .
@P@PP@?



30 NEBRASKA REPORTS. [Vor. 42

Hartnett v. Hartnett.

Q. Any language that you used in relation to that land
meant that you would bring suit against him unless he
would settle? '

A. Yes, sir. °

And during cross-examination testified :

Q. You told the old man you would have blood or this
deed, didn’t you?

A. Yes, sir,

Q. And the old man was sick at that time, wasn’t he?

A. No, not that I know of.

Q. But the old man was in bed?

A. He was in bed that night, or going to bed. He was
not in bed because he was sick. He had gone to bed for the
night.

Q. Theold man was in bed and you told him you would
have that deed or you would have blood ? '

A. No, sir; I did not.

Q. What did you tell him ?

A. Isaid I did not see what was to keep me from kill-
ing him, from bleeding him.

You said that you would kill him, didn’t you?

No, sir.

. Did you say if he said a word you would shoot him ?
No, sir.

What did you do that for then?

. Because he kept me out of my rights.

Q,. You meant to kill him, didn’t you?

A. No, sir.

Q. What did you mean ?

A. T meant to sue him.

We quote the foregoing portion of the testimony to show
the general drift and import of the evidence given, as di-
rected to the point now under consideration. One of the
contentions of counsel for defendant is that the evi-
dence of the promise by defendant to reconvey this land
should not have been received, as, if received and consid-
ered, it would be violative of the rule that parol testimony

POPOPO
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cannot be received for the purpose of changing or varying
the terms of a written contract, and he cites a number of
authorities to sustain his position. We do not think the
citations apply in this case, as we do not consider the evi- -
dence of the promise to deed the land back can be viewed
as establishing, or as introduced for the purpose of proving,
that the deed was given on condition or to ingraft a condi-
tion upon it, or to invalidate it by showing there was no
consideration for its execution, but rather as one of the
elements of the influence which was exerted upon the
father by the son, by which the will of the father was con-
trolled and overcome and he was induced to execute the
deed. This was but one of the facts and circumstances
entering into the transaction, and as such was competent to
be received and considered in the final determination of the
issues between the parties, not as a controlling factor, in
itself sufficient to entitle the plaintiff to relief, but as a
constituent part of the plan or scheme, and of the means
adopted by the defendant to effect his purpose of obtaining
the deed for the land. .

It is further insisted by counsel that plaintiff cannot re-
cover for the reason that if the deed was made pursuant to an
agreement between the plaintiff and defendant that it should
be done to induce the uncle of defendant to convey to him
a tract of land, it constituted an alliance between them for
a fraudulent purpose, and the court will not hear the com-
plaint of plaintiff or grant him any relief founded upon
matters involved in such combination. There is a total
absence of evidence in the record to show there was any
agreement, or even expectation, that the conveyance of this
land was to operate in any manner upon the uncle, or that
it did so operate to induce or influence him to convey land
or lands to the defendant, hence this can have no weight in
determining the rights of the parties, as they must be gov-
erned by the facts shown in evidence.

We now reach the main question in the case, viz., whether
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-under all the evidence given in the case, the plaintiff shall
be allowed the relief demanded, and this we conclude must
‘be answered in the affirmative. The rule by which we are
guided in our consideration of the facts and circumstances
in this case was announced in the case of Munson v.
Carter, 19 Neb., 293, a case very similar in its leading
and governing facts and incidents to the one at bar, where
it was held: “Where coercion is not sufficient to amount
to duress, but a social or domestic force is exerted on a
-party which controls the free action of his will, and pre-
vents voluntary action in the making of a contract or
-execution of deed for real estate, equity may relieve against
the same on the ground of undue influence; ” and the author
of the opinion, in the text, makes a statement which is so
-appropriate in its application to the facts in the case at: bar
that we will quote it .here, viz.: “The testimony shows,
beyond question, that the mother was induced to execute
the deed in controversy by the coarse language, threats,
‘bluster, intimidation, and persistence of the son, and that
it was not her voluntary act and deed.” The oft-repeated
threats, abuse, and importunities of the son to the father
operated on the will of- the father and influenced and in-
duced him to execute the conveyance in controversy, and
we are satisfied that of his own will and volition, unin-
fluenced in the manner indicated, he would not have exe-
cuted it: This brings it within the rule, and we conclude
that the decree of the district court was just and right. In
support of the doctrine of Munson v. Carter, supra, in ad-
dition to the cases therein cited and commented upon, we
add the following: Edwards v. Bowden, 12.8. E. Rep.
[N. Car.], 58 ; Pollock, Contracts, 524 ; 2 Pomeroy, Equity
Jurisprudence, sec. 951; 1 Parsons, Contracts, 393, 395;
1 Chitty, Contracts, 269, 273; 2 Greenleaf, Evidence, sec.
301. The decree of the.lower court, in so much as it sets
aside and annuls the conveyance described in plaintiff’s
petition, is . - :
AFFIRMED.
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CH10cAGO, BURLINGTON & QUINCY RAILROAD COMPANY
v. JamMes F. HILDEBRAND.

FiLEp OcToBER 2, 1894. No. 5293.

1. Trial: DIRECTING VERDICT. Where there is testimony which
should be submitted to the jury, an instruction which with-
draws the case from them is not proper, and it is not error to
refuse to give it.

2. Bvidence. Iu a civil action, when a fact may be fairly and rea-
sonably inferred from other and all the facts and circumstances
proved, it may be taken as established.

3. Railroad Companies: FAILURE To FENCE TRACK: INJURY
T0 L1vE StocK: DAMAGES. The evidence Xeld sufficient to
sustain the verdict.

ERRoR from the district court of Sarpy county. Tried
below before HoPEWELL, J.

Greene & Baxter, for plaintiff in error.
George A. Magney, contra,

HarRISON, J.

July 9, 1891, James F. Hildebrand instituted an action
. in the dxstrlct court of Sarpy county to recover of the rail-
road company damages in the sum of $1,000, statmg his
cause of action in his petition as follows:

“1. The plaintiff complains of the defendant for that
said defendant is a corporation doing business under the
laws of the state of Nebraska.

. “2. That on or about the 6th day of October, 1890,

said defendant was operating a railroad through Sarpy

county, said road having been open for use for more than six

months in said county; and while so operating the same at

the time above stated, at a place near Portal on said road,

where the defendant is required by law to fence its track
7
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but had failed to do so, said defendant, by its agents and
employes, ran an engine over and against one black Per.
cheron-Norman stallion known as ¢ Denmark,” by reason
of which said stallion was injured so that he died next day.

“3. The said stallion was the property of this plaintiff,
and was of the value of $1,000.

" «4 Plaintiff further says that defendant had not fenced
its said track at this point, nor provided the same with
cattle guards as required by law.

- %5, That immediately after said stallion was injured as
aforesaid plaintiff notified defendant of the same; and
plaintiff has frequently since requested the defendant to
pay the damages which he has sustained by reason of the
Killing of said stallion as aforesaid, but defendant has re-
fused so to do; and plaintiff further says that his damages
sustained as aforesaid are $1,000, no part of which has
been paid.”

The company filed the following answer, to-wit:

«“Now comes the defendant above named, and for answer
to the petition filed by the plaintiff admits that it is a cor-
poration, and that as such it was operating a line of rail-
road through the county of Sarpy at the time complained
of ; that whether the plaintiff' is the owner of the stallion
mentioned in the plaintiff’s petition this defendant has not
knowledge or information and therefore denies the same. .

“Further answering, the defendant denies each and
every allegation. contained in said petition, except as here-
inbefore stated and admitted.”

There was a trial of the issues before the court and a
jury,and a verdict for Hildebrand for the amount claimed,
$1,000. Motion for a new trial was filed by the company,
argued, and overruled, after which judgment was rendered
in favor of Hildebrand in the sum of $1,000 and for the
‘costs, to reverse which the company has prosecuted its pe-
tition in error herein to this court.

There is no dispute in the testimony with reference to
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" the facts of the ownership of the horse by Hildebrand.
and its value in the sum of $1,000, or the place being one
where the company was by law required to erect and main-
tain fences along its tracks and put in cattle guards, or that
the horse, having broken its halter strap or rope, ran out
of the stable and upon the track near Hildebrand’s resi-
dence, at or very near in point of time of the passage of
one of the company’s trains which was due there about 7
o’clock P. M. and which came along ‘*on time” and within.
a few minutes after the horse reached the track, and which.
train was then running at the rate of twenty-five or thirty
miles an hour. At a distance of about one-half of a mile
from the place where the horse went upon the track was a
trestle, at a point where the track of this company crossed
that of the Union Pacific Railway Company. The trestle
was from fifteen to twenty feet in height, and the cross-ties
upon which the rails were laid were, as the testimony dis-
closes, about three or four inches apart, or distant one from
the other, on the one hundred feet commencing at the east-
erly end of the trestle and going over it toward the west,
and beyond this were, in the language of one witness,
“twelve or fourteen or sixteen inches apart, or something
like that.” The point where the horse entered upon the
track was in an easterly direction from the trestle, and the
train was a west-bound train, hence both train and horse
were headed toward the west. The horse,—judging from
the hoof marks and othér indications,—after getting on the
trestle, had no trouble in traveling over the first hundred
feet where the ties were close together, but when it came
to where the intervals between the ties were wider, it evi-
dently stepped off and thrust its leg or legs down in sev-
eral of the spaces, as there were hairs left on the edges of
the ties in such a position and of a kind and color to clearly
‘indicate that they had been scraped by the ties from the leg
or legs of this horse, and after passing over some fifteen or
twenty feet of this wider spaced portion of the trestle, the
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horse either jumped or, in its attempts and struggles to
proceed farther, threw itself from the trestle on the left or
southerly side to the ground below, or was struck by the
locomotive or train and thrown to the ground, where he
was discovered under the trestle, one hundred and fifteen
or one hundred and twenty feet from the easterly end,
standing upon three legs, the right hind leg being broken
and crushed between the hock and pastern joints, It was
dark, and no one of the parties who testified at the trial
saw or related how the horse fell or was thrown from the
trestle. The horse died the day after the accident of the
injuries received.

The main question raised by the petltlon in error and
drgued in the brief filed is that the verdict was not sus-
tained by sufficient evidence and was contrary to the weight
of the evidence. This is directed in the argument to the
one point in the testimony of whether there was sufficient
—or, indeed, any—evidence to show that the horse was
pushed or thrown from the track by the engine or train.
The evidence relating to this particular fact was conflicting,
but a careful examination and analysis and comparison of
all the testimony convinces us that the conclusion of the
jury as embodied in their verdict was sustained by the evi-
dence, reached, as it must have been, from a consideration
of all the facts and circumstances of the accident, and more
particularly the condition of the horse when found under
the trestle, the marks and bruises all being upon his right
dide and of such a character or nature and in such places
on his body as to indicate that they were produced by con-
tact with the engine or train, rather than the movement
and struggles of the animal when on the trestle; the leg
being bruised and the bone crushed rather than broken
sharp off; the indications and marks upon the trestle
showing that the horse had been pushed or slid along and -
off at the side, and other physical facts evidential in them-
selves, and from which we are satisfied that the inferences
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drawn by the jury in arriving at the verdict they did were
fair and reasonable and warranted by sach facts. In
civil cases it is sufficient if the evidence, on the whole, agrees
with and supports the hypothesis it is adduced to prove;
and it is the duty of the jury to decide according to the
reasonable probability of the truth. (1 Greenleaf, Evi-
dence [15th ed.], 13a.)

The company prepared and presented the following in-
struction with a request that it be given: “The jury are
instructed that the evidence in this case will not warrant
the finding of a verdict for the plaintiff. You will theres
fore find for the defendant.” This was refused, to which
counsel for the company excepted, and it was assigned and
argued as one of the errors committed by the trial court.
Having determined that there was evidence sufficient to
sustain the verdict for the plaintiff below, this instruction
was clearly wrong, and there was no error in the court’s re-
fusing to give it. This case in its facts comes far within
the rule of this court that where there is testimony which-
should be submitted to the jury,an instruction which with-
draws the case from them cannot be sustained. The ques-
tions of fact in the case were well and fairly submitted to
the jury for their determination, and there being sufficient
evidence to support their conclusion, it will not be dis-
turbed,

AFFIRMED,

Urania Youne v. HErsHELL N. SAGE.

FILED OCTOBER 2, 1894. No. 4938.

1. Instructions. It is not error to refuse to give instructions re-
quested to be given which have been substantially expressed in
the jnstractions prepared and read to the jury by the court on
its own motion. ’
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2. Damages: NEGLIGENCE: FENCE oN HIGHWAY: COLLISION:
InsTRUCTIONS. The action of the district court in refusing to
give to the jury certain instructions requested by the defendant
examined, and hkeld no error in such retusal.

3 Evidence on Former Trial: Wirnessgs. To render the
testimony of a witness given during the former trial of a canse
admissible in evidence during a subsequent trial it must be
shown that the witness, whose testimony it is thus sought to
introduce, is absent from the state or without the juriédiction
or beyond reach of the process of the court.

Error from the district court of Lancaster county
Tried below before TIBBETS, J.

Lamb, Ricketts & Wilson, for plaintiff in error.
- Abbott, Selleck & i}ane, contra, |

HARRISON, J.

This action was instituted before a justice of the peace
in Lancaster county by H. N. Sage, and from a judgment
there rendered was appealed to the district court, where.
Sage filed a petition as follows : :

“Comes  now the plaintiff, and for his cause of action:
against the defendant complains and alleges:

«“1, That on the 12th day of March, 1889, and for a
long time continuously prior thereto, there was a public
highway running along the west line of northwest quarter
of section 15, township 10, in range 7 east, in Lancaster
county, Nebraska; said highway was opened for public
travel in due manner and in all respects as provided by
law on or about the day of , 1872, and ever
since said date, and up to and including the 12th day of
March, 1889, has been in constant and common use as a
public highway. .

2. That on or about the day of , 188—, and
prior to the said 12th day of March, 1889, and prior to the
injury hereinafter complained of, the said defendant, by
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herself, her agents and employes, wrongfully, willfully,
carelessly, and negligently constructed and built a certain,
barbed wire fence within said public highway and then and
thereafter permitted the same there to remain without tak-
ing any precantion whatever to prevent injury thereby;
said fence was constructed of wire, armed with large sharp
and dangerous barbs and points, and was built a long dis;
tance into said highway, to-wit, sixteen and one-half feet,
and extended along and beside and dangerously near tlie
traveled track, to-wit, within five feet of said track.
“3. That on said 12th day of March, 1889, plaintiff was
the owner of a certain horse, buggy, and harness. .
«4. That on said 12th day of March, 1889, as plaintiff
was lawfully traveling upon said highway and was prop-
erly and carefully conducting said horse, buggy, and har-
ness over and along the same, and in the beaten and trav-
eled track hereinbefore described, and was in the exercise
of due and ordinary care in all respects, and especially in
the management and control of said horse, said horse be-
came startled, and without any fault or negligence what~
ever on the part of the plaintiff, shied sidewise into and
upon said fence, and said buggy was thereby overturned
and broken and said harness cut and torn, and said horse
was by said wires and barbs cut, bruised, mangled, and
torn so as to be totally disabled for any kind of service
or labor whatever for a long period of time, to-wit, two
months, and said horse was further permanently disfigured
and scarred and permanently injured in and about his feet
and legs, to the damage of plaintiff in the sum of $125;
that plaintiff was obliged to expend, and did expend, for.
medical treatment, medicines, bandages, liniments, oint-
ments, and appliances in attempting to cure said horse of
his injury the sum of §65.10; that he was compelled to
pay for repairing said buggy the sum’ of $7.75, and to re-
pair said harness the sum of $3.50; in all to plaintiff’s
damage in the sum of $200. Plaintiff therefore prays
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judgment in the sum of $200, with interest and costs of
suit.”

To which Urania Young, defendant, filed the following
answer: :

“Comes now the defendant, and for her answer to the
plaintiff’s petition herein filed says that she denies each and
every allegation contained in said petition; and for a further
answer the defendant says that whatever damage, if any,
the plaintiff sustained to his horse and buggy and harness
was the direct result of the plaintiff’s neglect and the
vicious character of his horse, and that the neglect, if any,
on the part of this defendant is not the proximate cause of
said injury or damage.”

The reply to this answer, by Sage, was a denial of all
new matter contained in the answer. The result of a trial
of the issues to a jury was a verdict in favor of Sage, upon
and in accordance with which, after hearing and overruling
a motion for new trial, the court rendered judgment. The
plaintiff in error has prosecuted a petition in error and re-
moved the case to this court, seeking a review of the pro-
ceedings during the trial of the case in the lower court.
Of the errors alleged in the petition there are but three in-
sisted upon or argued in the brief filed by counsel for
plaintiff in error, viz.:

“The court erred in refusing to give the first paragraph
of the instructions requested by the defendant in the court
below.

“The court erred in refusing to give the second para-
graph of the instructions requested by the defendant in the
court below.

“The court erred in refusing to admit the testimony of
the witness A. C. Ricketts as to what the witness Yandt tes-
tified to in the justice court.”

The first two of these may, we think, be properly con-
sidered together. Instructions numbered 1 and 2, requested
to be given by plaintiff in error, read as follows:
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#1. The jury areinstructed that although they find from
the evidence that defendant’s fence encroached upon the
limits of the highway at the place of the alleged injury,
and that the plaintiff was driving his horse with due care,
yet if the plaintiff’s horse, by reason of fright or vicious-
ness, had become uncontrollable and was in the act of run-
ning away at the time of coming in contact with the de-
fendant’s fence, your verdict should be for the defendant.

“2. In order that the defendant should be liable in
damages for the alleged injury it is necessary that the fact
that the defendant’s fence encroached upon the limits of the
highway was the proximate cause of the injury and not the
remote cause; and if you find from the evidence that the
plaintiff’s horse, prior to the time he struck the fence, had
become unmanageable and was in the act of running away,
this would be the proximate cause of the injury, and not
the fact that the defendant’s fence encroached upon the
highway, and your verdict should be for the defendant.”

It is contended by counsel for plaintiff in error that by
these instructions they sought to direct the attention of the
jury to the propositions that if the plaintiff in the district
court (Mr. Sage) was not using due care at the time of the
occurrence upon which the action for damages in this case
is predicated, he was not entitled to recover; and further,
that it was the viciousness of the horse and its fright at
some calves or objects by the roadside which caused it to
become unmanageable or uncontrollable, which comprised
the proximate cause of the injuries or damages resulting
from what occurred, and not the fence against which the
horse ran or threw itself and the buggy. Whether the in-
cidents and circumstances of the fright of the horse, its
viciousness, if the fact that it possessed any such traits, or
acquired habits, was proved, can be assigned as the proxi-
mate cause of the injuries or damages, rather than the un-
lawful and prohibited act of Urania Young in placing an
obstruction in the highway, by erecting and maintaining
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therein the barbed wire fence against which the horse
jumped and pulled the buggy, is a question upon which, if
we turn to the authorities upon the definition and applica-
tion of the doctrine of the pruximate cause for an answer
or solution, we will discover much diversity and contrariety
of opinion; but a decision of this case does not, it seems to
us, necessarily involve a discussion or determination of this
point, hence it will not be examined or decided; but con-
ceding for the purpose of the argument here that it was
proper and right that the jury should be instructed on the
proposition embodied in the foregoing requests 1-and 2 of
plaintiff’ in error, we think they were fully covered by the
instructions given by the court on its own motion. The
court fully instructed the jury in. regard to the highway,
its location and establishment, and the burden. of proof, etc.,
and further instructed them as follows:

“6. If you find from the evidence that the plamtlﬁ"’s
horse, while being driven along the highway in a careful
and prudent manner, became frightened at objects near the
road and shied from his course, and if you further find
from the evidence that the horse in so shying acted as a
horse of reasonable docility and training might act under
the same circumstances, then the fact of the horse so shying
would not defeat the plaintiff’s right of recovery. The
occurrence must be attributed to one of the casualities of
the road. It would be otherwise, however, if you would
conclude from the evidence that the circumstances were not
such as to frighten a horse of reasonable docility and train-
ing and that the shying of plaintiff’s horse was caused by
a previously acquired vicious habit.

“7. If a horse driven with due care upon a highway
becomes by reason of fright actually uncontrollable, so that
his driver cannot stop him or direct his course, or exercise
or regain control over his movements, and in this condi-
tion comes upon a fence in the highway, by which an in-
jury is occasioned, the owner of the fence is not liable un-
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less it appears that the accident would have occurred if the
horse had not been so uncontrollable; but a horse is not to
be considered uncontrollable in this sense if he merely shies
or starts, or is momentarily not controlled by his driver.”

“4, In order to entitle the plaintiff to recover, the
plaintiff must establish that the defendant was negligent
in the acts complained of, and that the accident complained
of and the damages sustained by reason thereof were not
contributed to in any way or mauner by any negligent or
careless act of the plaintiff. It would be negligent for the
defendant to place in the highway, in close proximity to
the traveled and beaten track, a barbed wire fence which
might occasion damage to travelers by reason of the ordi-
nary casualities that travelers are liable to encounter while
traveling said highway, and it would devolve upon the
plaintiff while traveling upon said highway to use ordinary-
care in driving and managing his horse and avoid accidents
that might happen; and if the horse driven by the plaintiff
would be found from the evidence to be spirited and liable
to fright, then it would devolve upon the plaintiff and he
would be held to use a greater degree of care than other-
wise.”

In the fourth the question of the contributory negligence
or care in driving and managing the horse is fully covered,
and in the sixth and seventh the occurrence being attribu-
table to the ugly habits or viciousness of the horse or its
having become wholly unmanageable through fright; and
these, constituting the proximate cause, are fairly set forth
and presented; consequently the rights of plaintiff in error
were not prejudiced by the refusal to give the instructions
1 and 2 referred to in the petition in error.

During the progress of the trial in the district court one
A. C. Ricketts was called as a witness in behalf of plaint-
iff in error, and the following is the record of his exami-
nation and the further proceedings in reference to evidence
which it was desired to elicit from him :
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Q. Were you present at the trial of this case in the
court below?

A. Yes, sir.

Q. Was a witness there examined by the name of Yandt,
who was with Mr. Sage at the time of the accident?

A. Yes, sir.

:Q. You may state to the jury what the witness, Mr.
Yandt, when on the stand in that trial, said concerning the
manner of the happening of this accident.

Objected to, as incompetent, irrelevant, and immaterial,
and as calling for hearsay testimony. Sustained. Excep-
tion.

Defendant here offers to prove by this witness that one
Mr. Yandt was a witness in this case in the justice court
in the trial thereof, and, after being duly sworn to testify
to the truth, the whole truth, and nothing but the truth,
testified that he was with the plaintiff at the time of the
occurrences in controversy; that the horse in controversy
became frightened; that the first move of the horse was vio-
lent and sufficient to break the lines, and that the horse
then turned immediately to the left, overturning the buggy
and throwing the witness and plaintiff to the ground, and
that from there he turned toward the fence of defendant;
and further, that the first move of said horse overturned
the vehicle and threw them both on the ground. Objected
to, as incompetent, irrelevant, and immaterial, and as call-
ing for hearsay testimony. Sustained. Exception.

It appears that the witness Yandt, who is referred to in
the above offer to prove, was examined during the trial of
this case before the justice of the peace, and that his evi-
dence then and there given might under some circumstances
be repeated during a subsequent trial of the case, and thus
introduced, was annonnced as the decision of this court in
the case of Omaha Street R. Co. v. Elkins, 39 Neb., 480,
where it was held: “ Wherea witness is shown to be absent
from the state, his testimony given at a former trial of the
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cause is admissible in, evidence if otherwise nnobjectiona-
ble” (See, also, City of Omaha v. Jensen, 35 Neb., 68.)
During the cross-examination of H. N. Sage in the dis-
trict court he was interrogated with reference to this wit-
ness Yandt, and answered as follows:
Q. This man Yandt that was with you, he was working
for you at the time?
A. Yes, sir.
He was a witness in this case in the lower court?
Yes, on the opposite side.
On what?
Mr. Young subpeenaed him.
You put him on the stand, didn’t you?
I don’t remember whether my attorney called on him

sreroroP

or not.

Mr. Lane: I will say we dld

Q. When did he leave the county‘?

A. T can’t say just the time. It was somewheres, I
guess, a little better than a year ago.

Has he been back to your knowledge?

I don’t know. I don’t think he ever has.

Do you know what business he went into out west?
Yes, he went out there-to try farming.

That is in Red Willow county ?

. That is out here, what they call Red Cloud.

. Have you had any correspondence with him since he
went ?

A. No, sir; I never have,

It is one of the indispensable conditions which entitles a
party to the introduction of evidence of the nature offered
in this case, and which it is alleged the court erred in ex-
cluding, that the witness, whose testimony it is thus sought
to bring to the attention of the court or jury, is absent
from the state, or without the jurisdiction or beyond the
process of the court wherein the case is on trial, and it de-
volves upon the party desiring to use the evidence to satisfy

OroOPoOro
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the court that such is the fact, unless it is admitted; in
other words, the foundation must be laid for its introduc-
tion. The portion of the examination of Sage which we
have quoted is all the showing or proof of any kind there
is in the record which refers to the wlhereabouts of the wit-
ness Yandt, and the most that can be claimed for it is that
it discloses that Yandt left the county to go to another
county almost a year_ prior to the trial, and that Sage did
not think he had ever been back, but he did not know.
Clearly this did not establish the fact that the witness Yandt
was not within reach of the process of the court, or could
not be obtained as a witness, and was not sufficient to en-
title the plaintiff in error to introduce through the medium
of another witness the testimony as detailed Ly the witness
Yandt during the former trial of the case. We conclude
that the judgment of the district court was right and must
be '
AFFIRMED.

FarMERs LoaN & Trust Company v. M. B. Davis
ET AL.
F1LED OCTOBER 2, 1894. No. 5802.

Review: FAILURE To FILE MoTION FOR NEW TRIAL. Whereit
is sought by a petition in error to have the proceedings of a dis-
trict court, during the trial of an equity case, reviewed by the
supreme court, there must have been a motion for new trial filed

and presented to the trial court, as in an action at law.

ErroRr from the district court of Cedar county. Tried
below before Norris, J.

M. J. Sweeley, for plaintiff in error.

Davis, Gantt & Briggs, contra.
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HARRrisoN, J.

The Farmers Loan & Trust Company, incorporated un-
der the laws of the state of Yowa, commenced an action in
the district court of Cedar county to foreclose tax liens
against certain real estate situate in Cedar county and the
property of one of the defendants, M. B. Davis. The cause
was tried to the court and judgment rendered for the de-
fendant, to reverse which the company prosecuted a peti-
tion in error to this court. .

An examination of the record discloses the fact that-there
was no motion for a new trial filed in the trial court. It
is a well established rule of this court that where it is sought
by a petition in error to have the proceedings of a trial
court, during the trial of an equity case, reviewed in the
supreme court, there must have been a motion for new
trial filed and presented to the trial court, as in an action
at law. (See Gray v. Disbrow, 36 Neb., 857; Carlow v.
Aultman, 28 Neb., 672.) This case falls within the above
rule, and therefore we cannot review the proceedings of the
lower court. The judgment of the district court is

AFFIRMED.

StepEEN HEATON V. Dora M. THAYER.
FILED OCTOBER 2, 1894. No. 5747.

Summons: FINDING As TO DEFENDANT'S RESIDENCE: REVIEW.
_ The finding of the district court, as to the actual place of resi-
dence of a defendant served with summons by leaving a copy
thereof at his alleged usual place of residence, will not be dis-
turbed when such finding has been made on consideration of
conflicting evidence.

ErroR from the district court of Merrick county. Tried
below before SULLIVAN, J.
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W. T. Thompson, for plaintiff in error.
John Patterson, contra.

Ryan, C.

On the 16th of May, 1892, the defendant in error, as
plaintiff, filed her petition in the district court of Merrick
county, praying the foreclosure of a mortgage made by the
plaintiff in error. Proper summons, duly issued, was af-
terwards filed in this causes with the following indorse-
ment:

“STATE OF NEBRASKA,} 5

MEeRrrick CouNTy.

“I hereby certify that on the 16th day of March, 1892,
I served the within writ of summons on the within named
Stephen Heaton, by leaving at his usual place of residence
a certified copy of this summons and of the indorsement
thereon; and Minnie Heaton, by delivering to her a certi-
fied copy of this summons and all the indorsements thereon.

“J. W. PoRrTER, Sherif.”

By a motion filed for that purpose alone the district
court’s jurisdiction of the person of Stephen Heaton was
challenged, because “at the time of the pretended service
of summons upon him defendant had no residence in the
state of Nebraska.” In support of this motion, by the
affidavit of Stephen Heaton therewith filed, it was stated
that ever since the 16th day of March, 1892, and for some
time prior to that date, affiant had been a resident of Lima,
Peru, South America, having dyring that time no other
place of residence, and that affiant had not resided in Ne-
braska since 1874, since which year he had been absent
from Nebraska, excepting that he had occasionally made
his parents visitsin thisstate; and that from 1874 to 1881
he had been a resident of Lima aforesaid, and that from
1881 to 1891 he had been a resident of the City of Mexico.
The above statements were corroborated as to the non-resi-
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dence of Stephen Heaton by the affidavit of Henry Heaton,
To sustain the sheriff’s return there were introduced in evi-
dence the affidavits of Minnie Heaton, wife of Stephen;
also, the affidavit of Stephen Heaton’s father, and a joint
affidavit made by two of his brothers and two sisters, filed
in an attachment proceeding to avoid a levy of the writ.
Each of these affidavits was dated February 16, 1892.
That of Minnie Heaton was that she lived with her chil-
dren on a certain quarter section of land which she de-
scribed ; that on December 11, 1891, and for a long time
prior to that date, and ever since, she and her husband and
children had been bona fide residents of Merrick county,
Nebraska. The affidavit of Henry Heaton was to the ef-
fect that Stephen Heaton was on February 16, 1892, a bona
Jide resident of Merrick county, Nebraska, and had been a
resident of said Merrick county for a period of more than
three years previous to the date of the affidavit. The joint
affidavit of the brothers and sisters of Stephen Heaton was
to the same facts as to the residence as that of the father,
There was also submitted in resistance of this motion the
affidavit of the sheriff of Merrick county, in which he
said that at the time he served the summons Minnie Heaton
and her children were living upon the same premises and
at the same place as when she made the affidavit hereinbe-
fore referred to. The affidavits of the members of the
Heaton family were dated February 16, 1892, just one
month previous to the date of the return of summons made
in this case. At the date of these several affidavits it was
made to appear quite corclusively that Stephen Heaton
was, and for a number of years had been, a resident of the
state of Nebraska. When the service of summons was
made, his wife and children resided in the same place as
when these affidavits were made. If in the meantime Ste-
phen Heaton had changed his residence, it must have been
by a mere mental act, for, so far as any evidence submitted
discloses, there was no change in the status or place of resi-
8
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dence of either himself, his wife, or his children. The evi-
dence on which the question of the place of residence of
Stephen Heaton was submitted presents a question of fact
such that a finding of the court for either party would not
be disturbed as being without support of evidence. The
finding of the court adversely to the contention of Stephen
Heaton as to his residence at the time of the service of the
summons, therefore, settles that question. The judgment
of the district court is
AFFIRMED.

OswaLp HYDE, APPELLEE, V. SARAH J. McCoNNELL
ET AL., APPELLANTS.

FILED OCTOBER 2, 1894. No. 5628,

Specific Performance : HOMESTEAD: EVIDENCE. On full exami-
nation of all the evidence, the findings made and relief granted
by the trial court are found to be fully justified, and its judg-
ment is, therefore, affirmed.

APPEAL from the district court of Douglas county.
Heard below before IRVINE, J.

Saunders & Macfarland and C. 8. Dickey, for appellants.
Gregory, Day & Day, contra.

Ryay, C.

This action was begun in the district court of Douglas
county for a specific performance by Sarah J. McConnell
and her husband, John McConnell, of a written contract
for the conveyance of the south twenty-five feet of lot 3,
in block 10, in Brown Park Addition to South Omaha.
By the terms of this contract Sarah J. McConnell was
bound to convey to John F. Kenny the property above
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described, upon payment of the total amount of $350 in
quarterly payments of $25 each. This contract was as-
signed to appellee, from whom Mrs. McConnell received
several payments, though her written assent to the trans-
fer was not indorsed as required by the terms of the con-
tract itself. This contract was dated March 19, 1888,
The assignment thereon was made in August, 1889. In
the month last named the assignee, with his family, took
possession of the property described in the aforesaid con-
tract, and have ever since maintained that possession.
‘While thus in possession the assignee made valuable and
lasting improvements of the property. This unimproved
half lot was shown at the time of the trial to have been
worth about $400. Improved as it was, it was worth be-
tween $1,500 and $1,600. Mr. and Mrs. McConnell, be-
fore the commencement of the suit, made a warranty deed’
describing the premises involved, but, as uppellee was then
in possession, this pretended conveyance cuts no figure in the
controversy. The defendants Mr. and Mrs. McCounell
alone testified adversely to several witnesses on behalf of
the plaintiff, but their evidence showed a disposition to
quibble, not to say prevaricate. Interrupting the cross-
examination of Mr. McConnell there occurred this collo-
quy between the witness and the attorney for Mrs. Mec-
Connell :

Mr. Macfarland : That is the only home you folks have?

A. Yes, sir.

Q. You and your wife occupy it as a home?

A, Yes, sir.

On this scrap of evidence the argument in this court has
largely been directed to the homestead rights of Mr. and
Mrs. McConnell, and the indispensable requirement in re-
spect to a homestead that both should have joined in the exe-
cutory contract above referred to. Elsewhere it wasshown
in evidence that Mr. and Mrs. McConnell resided on that
part of the lot not herein involved, and that between the
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different parts of the lot there was maintained a division
fence. This testimony might in terms as aptly have re-
ferred to the fraction occupied by the McConnells as to the
other part, and in view of all the evidence it is quite clear
that consistently with the truth no other reference could
have been in the mind of Mr. McConnell when he made
she answers to the two interrogatories above set out. Ir
this conclusion we are confirmed by the fact that no home-
stead rights or disabilities anywhere in the pleadings were
mentioned by any litigant. On all disputed matters the
findings of the district court were as they should have been,
favorable to the appellee, and proper relief was decreed.
Its judgment is therefore
AFFIRMED,

IrvINg, C., took no part in the determination of this
case.

ReuBEN E. McCLAIN, APPELLEE, V. A. E. MoRSE ET
AL., APPELLANTS,

FiLEDp OCTOBER 2, 1894. No. 5627.

Review: BiLL oF EXCEPTIONS: DEFECTIVE CERTIFICATE: AF-
FIRMANCE. The sole question being as to the sufficiency of the
evidence to sustain the findings of fact made by a referee, whose
allowance of the bill of exceptions fails to show that it contains
all the evidence adduced, the judgment of the district court is
affirmed. Following Turner v. Turner, 12 Neb., 161, and Omaha
& N. W. R. Co. v. Menk, 4 Neb., 24,

APPEAL from the district court of Douglas county.
Heard below before IrVINE, J.

Saunders & Macfarland, for appellants.

Edgar H. Scott, contra.
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Ryan, C.

This action was brought in the district court of Douglas
county by the appellee, against the appellants, for an ac-
counting in the settlement of a partnership which had ex-
isted between the several parties litigant. By this appeal
there is presented only the correctness of the findings of
fact made by a referee, whose allowance of the alleged bill
of exceptions was as follows :

“This bill of exceptions contains evidence given by both
parties at the trial had before me, and is by me duly al-
lowed on presentation by the defendant Clark.

' “FrRANK L. WEAVER,
“ Referee.”

This fails to show that the evidence given was all that
was given ; hence, it is impossible for us to review the find-
ings of fact of which complaint is made. (Zurner v. Turner,
12 Neb., 161; Omaha & N. W. R. Co. v. Menk, 4 Neb.,
24.) The judgment of the district court is

AFFIRMED,
Irving, C., did not sit,

ERNEST STEGEMAN, APPELLANT, V. ROBERT FAULKNER
ET AL., APPELLEES.

Fi1LED OCTOBER 2, 1894. No. 5594.

1. Taxation: PURCHASER AT INVALID SALE: SUBROGATION.
‘Where a tax sale is invalid, the purchaser thereat is, by the pay-
ment of his bid, simply subrogated to the rights of the county
for the enforcement of payment by foreclosure of the amount
actually due which he has paid, with interest thereon at the rate
of ten per cent per annum.
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: ATTORNEY’S FEE. A purchaser at an invalid tax
sale is not entitled to bave taxed in his favor an attorney’s fee
as part of the cost of the foreclosure of the lien to which he has
by payment become subrogated.

APPEAL from the district court of Colfax county. Heard
‘below before MARSHALL, J.

Phelps & Sabin, for appellant.
Grimison & Thomas, contra.

Ryanw, C.

This action was commenced by the appellant in the dis-
trict court of Colfax county for the foreclosure of a tax
lien on lots 1, 2, 3, 4, 5, and 6, in block 65, of the origi-
nal town of Schuyler. The notice of the tax sale held in
January, 1890, was in the following language:

“DELINQUENT TAX LIST.
“ScHUYLER, NEBRASKA, October 10, A. D. 1889,

“Notice is hereby given that I will offer at public sale
at the court house in Schuyler on the first Monday in No-
vember, between the hours of 9 o’clock A. M. and 4 o’clock
P. M., the following described real estate for delinquent
taxes for the year 1888. Joux Novorwny, Jr.,

“Treasurer of Colfax County, Neb.”

The property in respect of which the lien is claimed, and
the amount for which it would be sold, as shown by the
description attached to the aforesaid notice, was as follows:
Lots 1,2, 3, 4, 5, and 6, block 65, $35.70. No bid was
had for this property at the advertised public sale, and the
lots were therefore sold at private sale for the sum of
$697.49, for the taxes of the years 1883, 1884, 1885,
1886, 1887, and 1888.

Section 86, chapter 77, of the Compiled Statutes makes
the following provision in relation to delinquent taxes:
“In all cases where taxes are delinquent on any real prop-
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erty for any preceding year or years, it shall be the duty of
the county clerk in making up the list for the current
year, to enter the amount of the delinquent tax opposite the
tract or parcel of real property against which it was charged,
in a suitable column or columus, with the year or years in
which the same was due, and the amount thereof shall be
collected in like manner as tax on other real property for
that year may be collected.” In section 109 of chapter 77,
just referred to, it is provided, in relation to the notice to
be given of tax sales, that “the notice shall contain a noti-
fication that all lands, on which the taxes of the preceding
year, naming it, remain unpaid, will be sold, and the time
and place of the sale, and said notice must contain a list of
the land to be sold and the amount of taxes due thereon.”
In the absence of a showing to the contrary, it may well
be presumed that the county clerk, in making up the list
of taxes for the current year, complied with the require-
ments of section 86 above quoted. * At any rate, by the
provisions of section 109 it was required that the notice
published should contain a list of the lands to be sold and
the amount of taxes due thereon, implying thereby that
not only should the notice contain the amount of taxes
due for the immediately preceding year, but, in addition, it
should also embrace the delinquent taxes of former years.
If the notice in this case had contained the amounts de-
linquent for the years from 1883 to 1887 in addition to
the taxes for 1888, the amount shown to be due would
have been $697.49,—if the amount bid correctly repre-
sents the amount of such delinquencies,—instead of show-
ing, as it did, that there was due but the sum of $35.70.
The considerations stated render the tax sale, under which
plaintiff claims his right, invalid and, therefore, the pur-
chaser was simply subrogated to the rights of the couaty.
(Pettit v. Black, 8 Neb., 52; Wilhelm v. Russell, 8 Neb.,
123; O Donohue v. Hendriz, 13 Neb., 258; Merriam v.
Hemple, 17 Neb., 347; Otoe County v. Brown, 16 Neb.,
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395; Otoe County v. Mathews, 18 Neb., 466; Merriam v.
Dovey, 25 Neb., 623.)

By section 179 of chapter 77 of the Compiled Statutes it
is provided that the owner of any certificate or certificates
of tax sales upon any tract of land, or town lot, shall be
deemed the assignee and owner of all the liens for taxes of
the state, etc., and may, instead of demanding a deed there-
for as provided in this act, proceed, by action at any time
before the expiration of five years from the date of such
certificate, to foreclose the same, ete, In case of the fore-
closure of such tax certificates as provided above, it is pro-
vided, in section 181, that the plaintiff shall be entitled to
interest on each amount paid by him and evidenced by his
certificate of tax sale and receipt for taxes paid, at the rate
of twenty per cent per annum from the date of each pay-
ment for the term of two years, and at the rate of ten per
cent per annum on each of said sums from and after the
said two years and until decree of foreclosure, ete. Tt is
also provided in the same section, and in the same connec-
tion, that at the time of the rendition of the decree the
court shall award to the plaintiff attorney’s fees equal to
ten per cent thereof, which shall be taxed as a part of the
costs of the action. Iividently these provisions refer to
the foreclosure of a valid tax certificate. In the case at bar
the sale was invalid for the reasons indicated, and the cer-
tificate, therefore, was not such an evidence of the amount
due the plaintiff as entitled such plaintiff to relief under
the provisions of the sections just quoted. In Otoe County
v. Brown, 16 Neb., 398, it was held that the provision as
to attorney’s fees was not intended to apply to actions
where the county foreclosed tax liens. As the rights of
the appellant to foreclose are measured by the rights of the
county in the same respect, it logically follows that the pro-
vision as to attorney’s fees cannot be held to apply to such
a foreclosure as the plaintiff was entitled to in this action.
By the provisions of section 105 of chapter 77 of the Com-




Vor. 42] SEPTEMBER TERM, 1894. 57

Garlichs v. Donnelly,

piled Statutes, delinquent taxes draw ter per cent interest
only, and the district court, therefore, correctly allowed but
that amount and, for the reason above stated, properly dis-
allowed attorney’s fees. The judgment of the district
court is

AFFIRMED,

RoBERT L. GARLICHS, APPELLANT, v. MicHAEL DoON-
NELLY ET AL., APPELLEES.

FILED OcTOBER 2, 1894. No. 5571,

1. Mechanices’ Liens: STATEMENTS. It is not necessary to the
sworn statement and claim of lien required to be filed by sub-
contractors that there should be attached thereto a copy of the
written contract under the terms of which the rights of such
suabcontractor have accrued; meither is it necessary that the
ownership of the property benefited should be set forth therein,

2.

: ITEMIZED ACCOUNTS. Where the itemized account filed
with the sworn statement and claim of lien discloged when the
furnishing of labor or material began and ended, it is not es-
sential that as conclusions the same facts should be restated.

APPEAL from the district court of Douglas county.
Heard below before DoanE, J.

Hall, McCulloch & English, for appellant.

Howard B. Smith, Isaae Adams, Cowin & HoHugh, Whar-
ton & Baird, Blair & Gloss, and Mahoney, Minahan & Smyth,
for appellees.

Rvyan, C.

For some time prior to the 29th day of August, 1889,
Robert L. Garlichs, the plaintiff, was the owner of a certain
lot and fraction of a lot thereto adjoining, situate in Boggs



58 NEBRASKA REPORTS. [Vor. 42

Garlichs v. Donnelly.

& HilPs Second Addition to the city of Omaha, On the
date last named Mr. Garlichs and Michael Donnelly, one
of the defendants, entered into an agreement with reference
to the transfer of said property from the former to the
latter, but the title was not to be perfected in Donnelly
until he had made certain improvements on the property.
In accordance with their agreement, and as part of the
purchase price, Mr. Donnelly onthat date executed and
delivered to Mr. Garlichs nine notes; three of these notes
were for $1,833.33 each, and may be called the “first
geries;” three others were for $1,833.33 each, and may be
called the “second series;” and three others were for
$1,000 each, and may be called the “third series.” On the
first of January, 1890, Mr. Donnelly, being the equitable
owner of said property, and having made arrangements
to procure a loan of $17,000 from the Lewis Investment
Company, one of the defendants, executed to that company
his note for $17,000,and on January 1,1890, Mr. Donnelly
also executed to the Lewis Investment Company certain
commission notes. On January 4, 1890, Mr. Garlichs con-
veyed the legal title to all the property to Mr. Donnelly.
On the same date Mr. Donnelly executed and delivered to
the Lewis Investment Company a mortgage upon the same
property to secure his said note for $17,000, which mort-
gage was recorded on the same day. On the same date
Mr. Donnelly also executed and delivered to the Lewis
Investment Company a second mortgage upon the prop-
erty above described to secure his said commission notes,
which mortgage was recorded on said date. On January
4, 1890, Mr. Donnelly executed a mortgage to Mr. Gar-
lichs upon the east forty-six feet of said real estate to secure
the notes called the first series;” and executed a mort-
gage on the middle forty-six feet to secure the notes called
the “ second series;” and executed a mortgage on the west
twenty-three feet to secure the notes designated as the
“third series.” Each of these mortgages contained a reci-
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tation that it was made subject to the mortgage to the Lewis
Investment Company. On the 6th day of January of the
same year the three mortgages from Donnelly to Gar-
lichs last above mentioned were recorded. January 11,
1890, Mr. Donnelly executed to Albert L. Meals and Jo-
seph McVea, defendants, a conveyance of all the property
above described, and said grantees assumed and agreed to
pay the mortgage to the Lewis Investment Company as a
part of the purchase price of said property. On the 19th
day of February, 1890, Thiessen, Arnold & Co. filed a
mechanic’s lien, and on the same date Goodman & Cooper
also filed a mechanic’s lien. On the 20th of February,
1890, Thiessen, Arnold & Co. assigned their mechanic’s
lien to Goodman & Cooper. This action was brought for
the purpose of foreclosing the three mortgages which had
been executed and delivered by Mr. Donnelly to the plaint-
iff. After the commencement of this action Mr. Garlichs
assigned certain notes, hereinbefore designated as the “third
series,” and the mortgages securing the same, to Milton T.
Barlow, and also assigned one of the notes of the “ second
series” to the Union National Bank of Omaha. These
assignees afterward intervened and are now parties to this
action. Belore the Lewis Investment Company: would
make the loan of $17,000 which Mr. Donnelly sought to
secure, the company required as a condition precedent that
receipts and waivers of a large amount should be furnished
as proof that the improvements then on the real estate had
either been paid for or had been otherwise provided for.
Thiessen, Arnold & Co. and F. D. Cooper executed the re-
lease as to which there has been much controversy in this
case, in terms following:

“This release of mechanic’s lien, made this 10th day of
December, 1889, witnesseth, that for a full and valuable
consideration we, the undersigned, Thiessen, Arnold & Co.
and F. D. Cooper, do severally waive and release all claims
which we now have, or may hereafter acquire by virtue of
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the laws of the state of Ncbraska, against lots 9 and 10,
block 5, in Boggs & Hill’s Second Addition to the city of
Omaha, Douglas county, Nebraska, or the brick row of
stores or flats situate thereon, and our right to file a lien or
liens on said property by reason of the brick work done or
materials furnished by us in, on, or about the construction
of the buildings on the aforesaid premises.

“THrEssEN, ArRNoLD & Co.

“F. D. CoopER.”

On the 12th day of February, 1892, a decree was ren-
dered in which the two mechanics’ liens owned by Good-
man & Cooper were adjudged to be liens prior to the liens
or claims of all other parties to this action. Thiessen,
Arnold & Co. and Goodman & Cooper were subcon-
tractors in respect to the improvements on account of
which they claimed and had decreed a mechanic’s lien.
In argument it is insisted that the claim for a lien
filed on behalf of Thiessen, Arnold & Co. and the one
filed on behalf of Goodman & Cooper were defective,
for the reason that their contracts with the principal con-
iractor was in writing, and no copy of it was attached to
the claim for lien filed with the register of deeds of Douglas
county. The provision of the mechanics’ lien law appli-
cable to subcontractors is found in section 2, chapter 54,
of the Compiled Statutes, and seems to be an indcpendent
rule governing the manner in which the claim of a sub-
contractor shall be filed. As was said in Colpetzer v. Trin-
ity Church, 24 Neb., 120, this lien is given, not upon the
grounds that the contract was made with the owner by
such contractor, but because the material was furnished
and was used in the erection of the building. The time
within which a subcontractor is required to file his claim is
limited to sixty days from the performance of labor or
furnishing material, and the statute provides that if the
contractor does not pay him he shall have a lien for the
amount due from the same time, and in the same manner
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as the original contractor, and the risk of all payments
made to the original contractor shall be upon the owner
antil the expiration of the sixty days specified. From this
language it would seem that the right of the subcontractor
to a lien is contingent upon the fact of the contractor mak-
ing payment within the sixty days provided by law. By
the provisions of section 3 there is allowed a period of four
months within which a lien may be filed in the office of
the county clerk or register of deeds, and in connection
with this period it is provided that when labor has been
done or material furnished as provided in the written con-
tract, the same or a copy thereof shall be filed with the ac-
count required. While the language with which section 3
begins is broad enough to cover subcontractors as well as
contractors, it is evident from these considerations that the
section just named applies to one class entitled to liens, .
while section 2, complete in itself, applies to subcontractors |
alone. It was, therefore, unnecessary that there should be !
attached to the subcontractor’s claim for a lien a copy of
any written contract relating to the matter in respect of
which the lien is claimed.

It is also argued that the account set forth in the lien
filed by Thiessen, Arnold & Co., and by them assigned to
Goodman & Cooper, is not such an account as the law con-
templates, and is not based on the contract between Me-
Vea and said subcontractors. There is no reason stated
for the conclusion claimed. It may be true that the con-
tract under which Thiessen, Arnold & Co. was to do the
work provided that it should be for $3,935.67, and that
the account showsa debit of $3,979.47, but noclear reason
is assigned in argument why this is misleading. 1t may be
also observed, in relation to another point made, that the
statute does not require that the affidavit for a subcontract-
or’s lien shall contain the allegation that the contract was
made with the owner of the property. The first section
of the chapter on that subject, in general terms, provides
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who shall be entitled to a lien, but it does not undertake to
specify what shall be contained in the elaim filed for that
lien. The provisions upon that subject are found in section
2 of the act, in which, as we have already observed, there
is no such requirement as is claimed. The account at-
tached to the affidavit was itemized, and from the itemized
statement the first and last date are easily obtainable. It
was, therefore, unnecessary that there should be a general
statement in addition giving the date of the commencement
and of the completion of the work. The claimant could
found no right as to items not embraced within his account,
and an inspection of the statement of account would ren-
der very obvious the time of commencement and the time
of completion of the work.

An extended argument is made directed to the claim that
the liens of Thiessen, Arnold & Co. and Goodman &
‘Cooper were not filed within sixty days of the perform-
ance of the labor and the furnishing of material by those
claimants. In one view of the evidence this contention is
sustained. In another view it is not. The question pre-
sented was one of fact submitted to the court upon conflict-
ing evidence, and found favorably to the contentions made
on behalf of these ciaimants. It is, therefore, unnecessary
to review the testimony upon which this couclusion was
founded. It must stand as an established faet.

In respect to the release, of which a copy has already
been set out, the following were the eighth and ninth find-
ings of fact by the district court, to-wit:

“8. That an instrument dated December 10, 1889,
signed by said Thiessen, Arnold & Co. and F. D. Cooper,
purporting to be a release of the rights of said Thiessen,
Arnold & Co. and F. D. Cooper to a mechanic’s lien on
said premises, was without consideration and void, and was
delivered to defendant Lewis Investment Company without
the consent, expressed or implied, of either said Thiessen,
Arnold & Co. or F. D. Cooper, and contrary to the in-
structions of said last mentioned party.
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%9, That the claim of defendant the Lewis Investment
Company arose out of a building loan, and that under the
agreement by which said loan was negotiated, the money
thereby represented was to be first applied to the payment
of the claim of contractors for labor and material furnished
in the construction of said building, and that said Lewis
Investment Company paid to the account of plaintiff Gar-
lichs the sum of $8,500, after being informed that said in-
strument referred to in finding No. 8 was without consid-
eration and void, and that there was due to defendant
Goodman & Cooper, for labor and material furnished, the
amount represented by said claims of Thiessen, Arnold &
Co. and Goodman & Cooper.”

These two findings of fact would settle the controversy .
between the Lewis Investment Company and the claimants
of liens with respect to whether or not the release, as
claimed by the investment company, had induced that
company to make the loan and advance the money which
otherwise it would not have done. On behalf of the in-
vestment company, which was a non-resident of this state,
the business was done by its agents, Muir & Gaylord.
The testimony of these gentlemen tends to establish as a
fact the claim of the investment company.. On the other
hand, the evidence of both Goodman and Cooper was di-
rectly in support of the two findings quoted. It would
subserve no useful purpose to attempt a review of the tes-
timony given respectively as to this contention. The find-
ings of the district court settled as facts the controversy,
and the result is as just stated. The decree of the district
court in accordance with the above findings established the
liens of Goodman & Cooper and Thiessen, Arnold & Co.,
held by Goodman & Cooper, as prior in right to the mort-
gage in favor of the investment company.

The brief opposing the two liens just mentioned was
submitted on behalf of the Lewis Investment Company,
therein styled as “appellee.” On behalf of Garlichs, Bar-
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low, and the Union National Bank there was filed a stipu-
lation as follows: “The undersigned, having examined the
briefs filed in the above entitled action by the Lewis In-
vestment Company, one of the appellees, hereby, for the
purpose of saving expense, request that said brief be con-
sidered and taken as the brief on behalf of the under-
signed.” To this stipulation was attached the signatures,
respectively, of the attorneys of the parties just named as
consenting thereto. In view of this stipulation we have
considered only the questions presented by the brief filed
on behalf of the Lewis Investment Company. Upon a
careful reading of the record we have found no question on
behalf of one of the appellees which is not common to all.
The discussion, therefore, which has been addressed to the
claims of the Lewis Investment Company will not be ex-
tended specially to any other party to the litigation. The
judgment of the district court is

AFFIRMED.

Poxrox Zarapu PusLisning CoMPANY V. ANTON
Z1ZKOVSKY.

FiLep OCTOBEE 2, 1894. No. 5738.

1. Libel: SPEcIAL DAMAGES: PLEADING AND PROOF. Auny writ-
ten or printed statement which falsely and maliciously charges
another with the commission of an indictable, criminal offense
is libelous per se, and in a suit predicated upon the publication
of such statement the plaintiff need neither aver nor prove spe-
cial damages.

2. Construction of Words in Publication: LiBeL. In de-
termining whether the words of a publication are libelous the
courts will not resort to any technical construction of the lan-
guage used, but construe it in its ordinary and popular sense.

3. Libel: TRUTH oF PUBLICATION AS DEFENSE: MorivEes. It
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seems that the truth alone is not a complete defense to an action
for libel. To make it such it must appear that the publication
alleged to be libelous was made with good motives and for jus-
tifiable ends.

4. Corporations: CEMETERY ASSOCIATIONS. A cemetery associa-
tion organized under section 435, chapter 16, Compiled Statutes,
1893, is a private corporation.

6. Privileged Communications. A communication is privi-
leged when made in good faith, in answer to one having an in-
terest in the information sought; and it will be privileged when
volunteered, if the party to whom the communication is made
has an interest in it, and the party by whom it was made stands
in such relation to him as to make it a reasonable duty, or, at
least, proper that he should give the information. (Sunderlin v.
Bradstreet, 46 N. Y., 191.) '

8. Secretary of Cemetery Association: LIBEL: CHARGE OF
EMBEZZLEMENT: PROOF OF MALICE. The secretary of a cem-
etery association organized under the incorporation law of this
state is not a public officer in such sense as to enable the pub-
lisher of a newspaper to claim that an article published concern-
ing him, and charging him with embezzling the funds of such
cemetery association, is a privileged communication, and thus
compel such secretary, in an action for libel, to prove express
malice. Following Wilson v. Fitchk, 41 Cal., 363.

7. Libel: PRESUMPTION OF PLAINTIFF'S INNOCENCE: DEFENSE.
In an action for libel, where the publication made the basis of
the suit charges the plaintiff with the commission of a crime,
the law presumes that the plaintiff isinnocent thereof; and such
presumption becomes conclusive where the defendant to the ac-
tion does not plead as a defense thereto the truth of the charge.

8.

: MALICE: QUESTION FOR JURY. In an action of libel
for publishing a statement charging the plaintiff with having
committed a crime, whether such publication was malicionsly
made; and whether its publication was an injury to the plaintiff,
are questions of fact for the jury. *

9.

: PRESUMPTION OF MALICE: DAMAGES. In such a case,
in the absence of all evidence, the law presumes that in the pab-
lication of such charge the publisher was actuated with a ma-
licious intent, and that the plaintiff suffered some damages
thereby.

: DEFENSE: BELIEF IN TRUTHFULNESS OF CHARGES., It
is not a defense to a suit for libel that the defendant had rea-

9

10,
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sonable grounds to believe, and did believe, that the charge
made by him was true. Such facts, if shown, would not relieve
the publisher from liability.

ERrRor from the district court of Douglas county. Tried
below before FERGUSON, J.

The facts are stated by the commissioner.

Moriarty & Langdon and Frank T. Ransom, for plaintiff
in error:

As no special damages are alleged, no cause of action is
stated in the petition unless the article complained of is.
libelous per se. ( Geisler v. Brown, 6 Neb., 254.)

The language of the publication is not libelous per se.
(Odgers, Libel & Slander, p. 1; Geisler v. Brown, 6 Neb.,.
254; Criminal Code, sec. 47.)

The cemetery association was a public corporation. The
alleged libel was a privileged communication, and there
should be no finding against the publishing company with-
out proof of actual malice. (Shurtliff v. Stevens, 51 Vit.,
501; Press Co. v. Stewart, 119 Pa. St., 585.)

There was error in that part of the court’s instruction
wherein the jury was told that the “plaintiff had filed a.
reply to the answer in which he denies each and all the al-
legations of affirmative matter therein set forth.” (Dossler
v. Wisley, 32 Mo., 498; Missouri Coal & Oil Co. v, Hanni-
bal & S8t. J. R. Co., 35 Mo., 84; Bradshaw v. Mayfield,
24 Tex., 482; Bryanv. Chicago, R. I. & P. R. Cb., 63 Ia.,
464; Galloway v. Hicks, 26 Neb., 536; Code, secs. 132,
134, 144.) )

Instructions should be confined to the issues. Where
this rule has not been observed, reversal must follow..
(Sackett, Instructions, sec. 19; Herron v. Cole, 25 Neb.,
704.)

Instructions should be clear, explicil, and econcise.
(Sackett, Instructions, sec. 5; Milton v. State, 6 Neb., 137;
Ballard v. State, 19 Neb., 610.)
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Instructions relating to the question of malice aud to the
question of the injury resulting from the published state-
ment, requested by the publishing company, were errone-
cusly refused by the court. (Odgers, Libel & Slander, sec.
469, 582; Broadwell v. Nizon, 4 N. J. Law, 362*; Mills
v. Sleght, 5 N. J. Law, 565; Todd v. Collins, 6 N. J. Law,
154; Marshall v. Hann, 17 N. J. Law, 425; Matthewson
v. Burr, 6 Neb., 312; Gilbert v. Saddlery Co. 26 Neb., 207 ;
Hancock v. Stout, 28 Neb., 301; First Nat. Bank of Madi-
son v, Carson, 30 Neb., 104; Sackett, Instructions, sec. 25;
Fitzgerald v. Meyer, 25 Neb., 17; School District of Chad-
ron v. Foster, 31 Neb., 501.)

Capel & Piatti and Herdman & Herdman, contra:

The language complained of is libelous per se. (Turrill
v. Dilloway, 17 Wend. [N. Y.], 428; Townsend, Slander
& Libel [3d ed.], secs. 135, 140, 143; 3 Lawson, Rights,
Remedies & Practice, sec. 1241 ; Cooley, Torts [2d ed.],
p. 240; Chaplin v. Lee, 18 Neb., 440; Sanderson v. Cald-
well, 45 N. Y., 398; Shattuc v. McArthur, 25 Fed. Rep.,
. 133; Solverson v. Peterson, 64 Wis., 198; Hoke v. Brames,
95 Ind., 161.)

In an action for libel evidence that plaintiff had a wife
and family is admissible on the question of damage.
(Barnes v. Campbell, 60 N. H., 27; Rhodes v. Nagles, 66
Cal., 677.)

Tt is no defense that others had previously published or
spoken the same words. (Townsend, Libel & Slander [3d
ed.], sec. 417 ; Hinkle v. Davenport, 38 Ia., 365; MeAllis-
ter v. Detroit Free Press Co.,15 Am, St. Rep. [Mich.], 347,
and note.)

The cemetery association is a private corporation. (In re
Danville Cemetery Association, 66 N. Y., 569.)

Officers and servants of a private corporation are privi-
leged to the same extent from libelous criticism as are pri-
vate individuals, ( Wilson v. Fitch, 41 Cal., 363; Hunt v.
Bennett, 19 N. Y., 173.)
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A reply is waived where the trial proceeds as though one
had been filed. (Schuster v. Carson, 28 Neb., 612; Western
Horse & Cattle Co. v. Ttmm, 23 Neb., 526.)

A reply may be filed after verdict where both parties tried
the case on the theory that the allegations of the answer
were denied. ( Whitney v. Preston, 29 Neb., 243.)

Instructions must be construed together, and if as a
whole they properly state the law it is sufficient. (City of
Lincoln v. Smith, 28 Neb., 762; Campbell v. Holland, 22
Neb., 589; Bartling v. Behrends, 20 Neb., 211; Gray v.
Farmer, 19 Neb., 69; 8t Louis v. State, 8 Neb., 406;
Murphy v. State, 15 Neb., 383; Rice v. City of Des Moines,
40 Ta., 638 ; State v. Maloy, 44 Ia., 104.)

A charge given by the court must be construed with the
evidence in the case. (Maurer v. Miday, 25 Neb., 580;
State v. Downer, 21 Wis., 275 ; Huffman v. Ackley, 34 Mo.,
2717.)

Neither a newspaper nor an individual has a right to
speak or publish defamatory words simply because they re-
late to matters of public concern. (MeAllister v. Detroit
Free Press Co., 15 Am. St. Rep. [Mich.], 341, and note.)

Raaax, C.

Anton Zizkovsky sued the Poprok Zapadu Publishing
Company (hereinafter called the * Publishing Company )
in the district court of Douglas county, for damages for an
alleged libel published by the latter of and concerning the
former. Zizkovsky had a verdict and judgment, and the
Publishing Company prosecutes error to this court.

On and prior to October, 1890, the Puablishing Company
was a corporation engaged in the printing and publishing,
in the city of Omaha, of a newspaper in the Bohemian
language, which paper circulated almost exclusively among
Bohemians of the state—a very large number of whom re-
sided in the city of Omaha—its circulation being about
4,000. On the date above mentioned, Zizkovsky was the
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secretary of a cemetery association, a corporation organized
by a number of Bohemians under the general incorporation
laws of the state. The members of the cemetery associa-
tion were all Bohemians, and only people of that nation-
ality or speaking that language were entitled to become
members of such corporation and make interments in said’
cemetery. The article published by the Publishing Com-
pany and made the basis of this action, translated into
Euglish, was as follows: “ The ‘cemetery association’ held,
again on Monday after a long while, one of its meetings.
The meeting was not a very harmonious one, and the con-
sequence was that Mr. Anton Zizkovsky, the sec. pro tem.,
gave up his office. And how could he do otherwise, since
the other members of the committee did not approve of
his economy and his method of running the society’s af-
fairs. He paid out money whenever he felt like it. He.
paid it to whomsoever and how he pleased, without con-
sulting anybody. But that is not the only thing. Some
of his expenditures are suspicious. For instance, he counts
that for nineteen days’ work he paid $1.75 a day, whereas
such work is paid $1.50 a day, and there are reasons to
suppose that he paid no more than that, putting those 25
cents for each day into his own pocket. Another one of
his entries also caused bad blood. He charged $10 for five
visits to the cemetery. Not a single officer ever charged
anything for something of that kind, as the inspection was
always done on a day when nothing could be lost, as in
the case of Zizkovsky’s. And he, finding out that the
committee cannot approve of such ‘economy,’” did not wait
for them to take away the office from him, but resigned
himself. With such economists as Zizkovsky is, the society
would very soon end. The blame of this rests mainly with
the members, who are indifferent and who do not go often
enough to the meetings, all which enables such people as
Zizkovsky to sneak into offices and smear their pockets.”
1. The first argument made is that the publication com-
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plained of is not libelous per se, and, since no special dam-
ages are alleged in the petition, it does not state a cause of
action. It will be observed that the publication complained
of, in effect, made the charge that while Zizkovsky had ex-
pended only $28.50 of the cemetery association’s funds for
labor upon the cemetery grounds, he charged to the asso-
ciation and took from its funds the sum of $33.25 for said
labor, and converted the difference of said sums, or $4.75,
to his own use. This was, in effect, charging Zizkovsky
with having committed the crime of embezzlement.

In Hendrickson v. Sullivan, 28 Neb., 329, it was held
that “words falsely and maliciously spoken of a person,
which impute the commission of some criminal offense, in-
volving moral turpitude, for which the party, if the charge
be true, may be indicted and punished by law, are actionable
per se, and no special damages need be alleged or proved in
order to maintain the action.” It is equally true that any
written or printed statement which falsely and maliciously
charges another with the commission of an indictable, crimi-
nal offense is libelous per se, and in a suit predicated upon
the publication of such false and malicious statement the
plaintiff need neither aver nor prove special damages. In
determining whether the words of a printed publication
are libelous the courts will not resort to any technical con-
struction of the language used, but the court and the jury
will read the words in court as they would read them else-
where. TLanguage alleged to be libelous is to be construed
in its ordinary and popular sense, and the question is
whether the language, when so construed, did convey, or
was calculated to convey, to persons reading it the charge
of a crime. (Zurrill v. Dolloway, 17 Wend. [N. Y.], 426;
Thomas v. Blasdale, 147 Mass., 438; Ilayes v. Ball, 72 N,
Y., 418)

2 and 3. The second and third errors assigned in the pe-
tition in error relate to the admission and rejection of testi-
mony on the trial; but what particular evidence the court
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erred in admitting or rejecting is not specifically pointed
out, and for that reason these alleged errors cannot be con-
sidered.

4. The fourth alleged error argued in the brief is that
the court, in stating the case to the jury, told them that the
“plaintiff had filed a reply to the answer, in which he de-
nies each and every allegation of affirmative matter therein
set forth.” Counsel for the plaintiff’ in error say this was
a mistake; that no reply was then on file, and none was
put on file until afier the motion for a new trial had been
overruled. The record bears out the statement of counsel
for the plaintiff in error; but this action of the court is not
assigned as an error in the petition in error filed herein, nor
did the plaintiff in error take any exception to the state-
ment of the issues as made by the court.

5. The fifth error argued by counsel for plaintiff in error
in their brief relates to the giving of certain instructions
given by the court on its own motion as follows:

¢“(2.) Every publication, by writing or printing, which
falsely charges upon or imputes to any one a crime which
renders him liable to punishment, or which alleges against
him that which is calculated to make him infamous or odi-
ous in the estimation of the public, is libelous per se, and
in such a case malice is implied from the publication against
the publishers thereof.”

“(4.) You are instructed that any publication in a news-
paper charging one with an offense punishable under the
law, or tending to bring him into contempt among his fel-
low-men, is a libel per se, or of itself, and in such case it
is not required that the plaintiff should prove express mal-
jce or ill-will towards him on the part of the defendant,
the law in such a case presumes malice.”

The criticism made upon these instructions is that they
omit falsity and malice as elements of a libel. While this
may be technically correct, the court was not obliged to use
the words “false” and “malicious” in every instruction
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given to the jury. Instructions given to a jury must be
construed together, and if, when construed as a whole, they
properly state the law it is sufficient. (City of Lincoln v.
Smith, 28 Neb., 762.) An examination of all the instruc-
tions given to the jury by the court in this case leads us to
the conclusion that the jury were correctly instructed as to
what constituted a libel.

It is further argued that by the instructions above the
jury were in effect told that if the publication complained
of was libelous, the publisher was liable therefor even
though the charge made therein was absolutely true. In
the first place, we do not think that a jury of reasonable
men could have put any such interpretation upon these in-
structions. In the second place, the law presumed that the
charge was false, and the Publishing Company did not
plead that the charge was true. The truth or falsity, then,
of the charge made against Zizkovsky was not put in issue
either by the pleadings or evidence in the case. Again, we
are by no means prepared to concede the other proposition
of counsel, that the truth of a charge is always a complete
defense in libel. The constitution (article 1, section 5) de-
clares that “in all trials for libel, both civil and criminal,
the truth, when published with good motives and for jus-
tifiable ends, shall be a sufficient defense.” From this it
would seem that even the truth is not a complete defense in
an action for libel, unless the libel was published with good
motives and for justifiable ends. However this may be,
we do not think it can be fairly said that the effect of these
instructions was to tell the jury that they might convict the
Publishing Company of libel even if they believed that
the charge alleged to be libelous was in fact true.

6. The sixth assignment of error relates to the giving of
certain instructions by the court at the request of Zizkovsky
as follows:

“(4.) You are instructed that the law implies damages
from the publication of libelous words, without proof of
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special damages, and it also implies that the person who
publishes the libel intends the injury which the libel is cal-
culated to produce.” It is objected to this instruction that
as the element of falsity is omitted therefrom, the jury
were, in effect, told that the law implies damages from
libelous words whether they be true or not. What has al-
ready been said above with reference to instructions 2 and
4, given by the court on its own motion, must dispose of
this criticism.

“(8.) You are instructed that a cemetery association or-
ganized under the general laws of this state is a private
corporation, and that the corporation, its officers and serv-
ants, have the same and equal immunity and protection
from criticism that a private individual possesses, and that
the publisher of any newspaper who publishes a criticism
of and concerning the officers and servants of a private
corporation is responsible to the same extent for such criti-
cism as though it had been published of and concerning a
private individual.” Tt is argued that this instruction was
erroneous for three reasons:

(1.) Because the court instructed the jury that the cem-
etery association, of which Zizkovsky was secretary, was a
private corporation. We think it was. “Private corpora-
tions are associations formed by the voluntary agreement
of their members. * * * Public corporations are not
voluntary associations at all, and there is no contractual
relation between the corporators who compose them. They
are merely government institutions, created by law, for the
administration of the public affairs of the community.”
(Morawetz, Private Corporations, sec. 3.) This Bohemian
Cemetery Association was organized under chapter 16,
Compiled Statutes, 1893, entitled “Corporations,” section
45 of which provides that “it shall be lawful for any
number of persons, not less than five, who are residents
of the county in which they desire to form themselves
jpto an association, to form themselves into a cemetery
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association, and to elect any number of their members,
not less than three, to serve as trustees, and one member
as clerk, who shall continue in office during the pleasure of
the society; all such elections shall take place at a meet-
ing of a majority of the members of such asscciation, and
after notice for at least twenty days in a newspaper, or by
posting at least three written notices at public places in the
township.” A corporation organized under this section is
a private corporation. (In re Petition Deansville Cemetery
Association, 66 N. Y., 569.)

(2.) The second objection to the instruction is that be-
cause it told the jury that the officers of the cemetery asso-
ciation had the same immunity and protection from criti-
cism that a private individual had, therefore the instruction
assumed, as a universal proposition, that a private individ-
ual was exempt from criticism:. We do not think that the
effect of this instruction was to tell the jury that the law
absolutely protected a private individual from criticism.,

(8.) The third objection to the instruction is that by it
the jury were told that the publisher of a newspaper was
liable for any criticism of a private individual. We do
not think the language of the instruction will bear such
a coustruction.

“(9.) You are instructed that in arriving at a verdict in
this case you are not to take into consideration anything
that may have been said by counsel as to the criminal lia-
bility of any of the members of the defendant corpora-
tion.” The arguments made by counsel to the jury are not
in the record; and we are at a loss to understand how the
question of the criminal liability of any of the members
of the Publishing Company could have been in_issue in
this case, and therefore we cannot say that the court erred
in giving the instruction complained of.

7. The seventh error assigned relates to the refusal of
the court to give to the jury, at the request of the Pub-
lishing Company, a number of instructions. Without
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quoting these instructions, or any of them, it must suffice
to say that the substance of all the instructions refused were
given by the court in other instructions.

8. The Publishing Company, in the third paragraph of
its answer, set out that prior to the publication of the arti-
cle alleged to be libelous there existed in the city of Omaha
a corporation by the name of the “ Bohemian Cemetery
Association;” that it owned a piece of land that had been
laid out and platted into lots for burial purposes; that the
purchasers of said lots were Bohemian people residing in
said city; that the stockholders and members of said asso-
ciation consisted largely of Bohemian people, who spoke
and read the Bohemian language; that Zizkovsky was the
secretary of the cemetery association, and that it was his
connection with the cemetery association as its secretary,
and the mode in which he discharged his duty as such offi-
cer, to which allusion was made in the article alleged to be
fibelous ; that it was through publications made by the Pub-
lishing Company that the Bohemian people living in Omaha
became acquainted with the location of the cemetery and
of its existence as a corporation, and that all the members
of said corporation were directly or indirectly concerned in
the manner in which Zizkovsky discharged his duty as sec-
retary thereof, and that the alleged libel or publication was
nothing more than a fair comment of Zizkovsky’s conduct
as secretary; that it was made in good faith, without malice
or ill-will towards Zizkovsky, and was made in the honest
belief of its truth as a matter of news, in which the Bo-
hemian people in general and the members of the cemetery
association especially were directly or indirectly interested.
No reply was filed to this answer until after the verdict of
the jury was rendered. Tt is now argued by the counsel
for the Publishing Company that as the allegations of this
answer were not denied by a reply, all the material allega-
tions therein stand confessed and admitted, and that the
district court should have granted the Publishing Company
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a new trial. It appears from the record that after the
Publishing Company had called witnesses and introduced
evidence tending to support the allegations of its answer,
and after it had rested its case, Zizkovsky was called and
testified in rebuttal. No objection was made to the rebut--
tal testimony on the ground that a reply had not been filed.
In other words, it appears that the case was tried on the
theory that a reply was on file. The objection of the Pub-
lishing Company that no reply was filed comes, then, too
late. (Schuster v. Carson, 28 Neb., 612; Western Horse &
Cattle Ins. Co. v. Timm, 23 Neb., 526.) But it is said by
couvsel for the Publishing Company that the testimony
given in rebuttal by Zizkovsky was not directed to and did
not traverse the truth of the allegations of the answer, and
that, therefore, the case stands as it would had no reply
been filed, and had the case not been tried on the theory
that a reply was on file, The answer to this is that the
Publishing Company called witnesses and put in evidence
which tended to prove all the allegations of its answer.
These witnesses were cross-examined by Zizkovsky, so that
the truth of the averments of the Publishing Company in
its answer went to the jury, and their general finding
against the Publishing Company must be taken to mean
that in the opinion of the jury, it had not made out the de-
fense set out in its answer.

Another argument under this head is that this publica-
tion under the circumstances was a privileged communica-
tion. ‘“A communication is privileged within the rule
when made in good faith, in answer to one having an in-
terest in the information sought; and it will be privileged
if volunteered when the party to whom the communication
is made has an interest in it, and the party by whom it is
made stands in such relation to him as to make it a reason-
able duty, or, at least, proper that he should give the infor-
mation.” (Sunderlin v. Bradstreet, 46 N. Y., 191.) Wedo
not think that the publication in this case comes within the
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rule of a privileged communication. It was volunteered
by the Publishing Company to all the readers of the Pub-
lishing Company’s paper. The evidence shows that this
paper had a circulation of some 4,000 readers, the greater
part of whom had no interest in the affairs of the cemetery
association; and, furthermore, the Publishing Company
stood in no such relation to the members of the cemetery
association as to make it a reasonable or proper duty that
the Puablishing Company should publish this communica-
tion. “The trustee of a private corporation is not a public
" officer in such a sense as to enable the publishers of a
newspaper to claim an article published concerning him,
and criticising his conduct as trustee, as a privileged com-
munication, and, therefore, compel such trustee, in an ac-
tion for libel, to prove express malice.”” ( Wilson v. Fitch,
41 Cal., 363.)

9. The final argument of the counsel is that Zizkovsky’s
evidence failed to establish the three following conclusions:
(1) That the alleged libel was false; (2) that it was pub-
lished maliciously; (3) that it injured Zizkovsky’s reputa-
tion; and that, therefore, the verdict is contrary to the law
and evidence. The answer of the Publishing Company ad-
mits the publication of the alleged libel, and does not plead
as a defense that the matters charged in the publication
against Zizkovsky were true. As has already been seen,
the publication charged Zizkovsky with the commission of
a crime. Of the commission of this the law presumed him
to be innocent until the Puablishing Company pleaded his
guilt as a defense and satisfied the jury of the truth of the
plea by a preponderance of the evidence. The Publishing
Company not having pleaded as a defense that the charges
they made against Zizkovsky were true, the law, by pre-
sumption, supplied the conclusive proof that the charge was
false. 'The question, then, as to whether the charge made
by the Publishing Company against Zizkovsky was true
was not an issue in the case. The Publishing Company
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did plead that at the time it made the publication it had
reason to believe, and did believe, that the charges made
therein were true. This was not a defense. It is no de-
fense to a suit for libel that the party sued bad reasonable
grounds to believe that the charge made was true. Such
facts, if shown, would not relieve the publisher from
liability. (Shattue v. McArthur, 25 Fed. Rep., 133.)
Whether the article complained of was published mali-
ciously, and whether its publication was an injury to Ziz-
kovsky, were questions of fact for the jury. In the ab-
sence of all evidence the law presumes that in the publication
of an article which is libelous upon its face, the publisher
was actuated with a malicious intent. (Zuckerman v. Son-
nenschein, 62 Ill., 115; Byrket v. Monohon, 7 Blackf. [Ind.],
83; Pennington v. Meecks, 46 Mo., 217; Mitchell v. Milhol-
land, 106 Ill., 175.) Where the publication complained
“of is libelous of itself, as in this case, no proof of actual
injury to the plaintiff by reason of its publication was nec-
essary to entitle him to recover something, as the law pre-
sumed that he had suffered some injury by reason of the
publication, and the amount of that injury or damage was
a question for the jury. (Bergmann v. Jones, 94 N. Y., 51;
1 Sutherland, Damages, p. 12; Miles v. Harrington, 8 Kan.,
430; Yeates v. Reed, 4 Blackf. [Ind.], 463; Swift v. Dick-
ermann, 31 Conn., 285; Mitchell v. Milholiand, 106 Ill.,
175; Stewart v. Minnesota Tribune Co., 40 Minn., 101.)
Whether this publication, then, was maliciously made,
whether it injured or damaged Zizkovsky, were questions
for the jury to determine from all the evidence, taking into
consideration the publication itself and the circumstances
under which it was made; and we cannot say, after read-
ing all the evidence in the case, that the jury came to an
incorrect conclusion.

Counsel for the Publishing Company eloquently appeal
to us to set aside this judgment, because, they say, “that
to sustain such judgment would be to establish a dangerous
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precedent ; to strike a deadly blow at the liberty of the
press; to ignore an important, popular right which has been
strongly hedged about with constitutional safeguards; to
disregard the spirit of our institutions and the tendency
of our age; to lose sight of the uniform policy of our
country’s legislation, both state and national ; and to put in
chains, so to speak, a great organ of public opinion which
for more than a century past has been looked upon as one
of the mainstays of a republican form of government.”
Counsel are to be commended for the zeal and the ability
which they have displayed in their defense of this case.
But it must not be forgotten that the same constitution
which guaranties the freedom of the press guaranties also to
the individual life, liberty, the pursuit of happiness, the
protection of property, and, impliedly at least, reputation.
To all well disposed persons a good reputation is as dear
and as valuable as property. Indeed, a reputation for
honesty is the only property possessed by many people. It
is not striking down the “liberty of the press,” to hold it
civilly responsible for spreading broadcast over the land
the false charge that an individual has been guilty of a
crime. Who is Zizkovsky? A Bohemian who came to
our shores for the purpose of gaining in the great west a
home for himself and his family, which, perhaps by rea-
son of the crowded condition of his native land and by
reason of his poverty, he could not acquire there, He ap-
pears to be a laboring man, but he is none the less a citizen
and entitled to the protection of the law on that account.
It appears from the record that he can but poorly speak or
understand the English language. It is, then, but a rea-
sonable inference that his association with his fellow-men
is limited to people of his own nationality. To charge
him in the Bohemian language in a public newspaper with
having committed the crime of embezzling the funds of a
cemetery association, organized by and for the benefit of
people of his own nationality, was not only to charge him
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with a crime but a crime of a very detestable character-
The tendency of the charge was to hold him up to the ridi-
cule and the contempt of his own people and to put him
without the pale of their confidence, friendship, and society.
This was to inflict a greater injury upon Zizkovsky than it
would have been to deprive him of his property.

*‘ Who steals my purse, steals trash; ’tis something, nothing,
’Twas mine, ’tis his, and has been slave to thousands;
But he that filches from me my good name,
Robs me of that which not enriches him,
And makes me poor indeed.?’

The judgment of the district court is

AFFIRMED.

Aenes B. Hoock, APPELLEE, V. ANNA K. BowMman,
PO N .
APPELLANT,*

FILED OCTOBER 2, 1894. No. 5721.

1. Vendor and Vendee: CONTRACT OF SALE: MISREPRESEN-
TATIONS: RESCISSION. B. desired to purchase for the purpose of
building thereon, lots 1 and 2 in a certain addition to the city of
Omaha, platted and owned by H. The agent of H., showed the
lots to B., pointed out the corners and stakes, represented that
lot1 was a corner lot, that lot 2 was contiguouns thereto, and
that both fronted on Sawyer street. The streets had not been
opened through the addition. B., believing and relying on the
truth of the representations made by the agent, entered into a
written contract with H., agreeing to purchase and pay for said
lots. The representation as to lot 1 being a corner lot was
false. Held, That these representations, under the circumstances,
were material, and entitled B. to a rescission of the contract.

2. = : . A purchaser of real estate has a right to
believe and rely upon representations made to him by his vendor
as to the character, quality, and location of the property, when
the facts concerning which the representations are made are an-
known to the vendee.

¥ See also Hoock v. Bowman, 42 Neb., 87.
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3. : : : LAcHES. If a vendor makes material
' representations as to the character, quality, or location of his
real estate, and the vendee believes, relies, and acts on these
representations, and they prove to be false, the vendor cannot
shield himself from the consequences of his fraudulent conduct
by interposing the plea of laches on the part of his vendee.

Arrean from the district court of Douglas county.
Heard below before IRVINE, J.

G. A. Rutherford, for appellant,
George M. O’ Brien and Moses P. O’ Brien, contra.

Racan, C.

On the 24th day of June, 1887, Agnes B. Hoock, by
her contract in writing of that date, agreed to sell and con-
vey to Anna K. Bowman lots 1 and 2, in Hoock’s subdi-
vision of lots 15 and 16, in Brookline, Douglas county,
Nebraska. At the time of the making and delivery of the
contract Mrs. Bowman paid $100 of the purchase money,
the contract providing that the remainder should be paid
in three equal annual installments; and when such pay-
ments were made Mrs. Hoock was to execute to Mrs. Bow-
man a deed of conveyance for the property mentioned in
the contract. Default in the payments having occurred,
Mrs. Hoock brought this suit to the district court of Doug-
las county against Mrs. Bowman for an accounting of the
amount due her from Mrs. Bowman on the contract, and
for a decree ordering the property sold to pay the amount
found due. Mrs. Bowman, as a defense to this action,
pleaded that prior to the execution of the contract sued
upon the plaintiff represented to her that said lot 1 was a
corner lot, bounded on the north by Park street and on the

east by Sawyer street, and that lot 2 was contiguous to lot
1, and both fronted on Sawyer street; that she, Mrs. Bow-
man, relied upon these representations and believed the

same to be true; and in consequence of the statements and
10
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her belief in their truth she entered into the contract sued
upon, agreeing to purchase the lots. She then averred that
the representations made by plaintiff were false, and known
by her to be false at the time they were made, and that they
were made by the plaintiff with intent to deceive the de-
fendant ; and that since her discovery that the representa-
tions made by the plaintiff' as to the situation of the lots
were false, she, the defendant, had refused to make any
further payments under the contract. She prayed for a re-
scission of the contract and for a judgment against Mrs.
Hoock for the money she had paid on the lot. The district
court specially found that this defense of Mrs. Bowman
was sustained by the evidence, and also found that the lots
were not worth as much by $25 as they would have been
had they been located as the plaintiff represented them te
be; but refused the appellant a decree rescinding the con-
tract, and deducted from the amount due Mrs. Hoock on
the contract the $25, and rendered a decree ordering the
lots to be sold for the payment of the remainder. From this
decree Mrs. Bowman prosecutes an appeal to this court.

1. This appeal presents only the question of the correct-
ness of the conclusion of law made by the court on the
finding. The question is, were the false representations
made by appellee as to the situation of these lots of such
materiality as to entitle the appellant to a recission of the
contract? The appellant desired these lots for the purpose
of building thereon. This fact was known to the appellee.
The appellee’s agent showed these lots to the appellant,
pointed out the cornersand stakes, represented that lot No.
1 was a corner lot, that No. 2 was contiguous thereto, and
that both fronted on Sawyer street. The addition of which
the lots were a part had been platted by the appellee, but.
the streets had not been opened. We think these repre-
sentations, under the circumstances, were material; and
since they were believed, relied, and acted upon by the appel-
lant, she was entitled to a rescission of the contract; but if
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she chose to ratify the contract, she might have done so
and sued the appellee for damages and recovered the dif-
ference between what the lots were worth as located, and
what they would have been worth had they been located
as represented.

In Delorac v. Conna, 29 Neb., 791, S. resided in Cali-
fornia and owned a piece of Jand in this state worth $25
per acre, which land she had never seen and of whose loca-
tion and value she had no knowledge. C. falsely repre-
sented to S. that the land was wild and unproductive, and
that $10 per acre was far above its real value. Believing
these representations, S. sold and conveyed the land to C.
It was held that S. was entitled to a rescission of the contract.

In Cruess v. Fessler, 39 Cal., 336, it was held that a
misrepresentation of the value of a business and good-will
knowingly made by the vendor was fraudulent and enti-
tled the purchaser to a rescission of the contract.

In Livingston v. Peru Iron Co., 2 Paige Ch. [N. Y.],
390, the vendee applied to the vendor to purchase a lot of
wild land, and represented to him that it was worth noth-
ing except for the purpose of a sheep pasture, the vendee
knowing at the time that there was a valuable mine on the
land, of the existence of which the vendor was ignorant.
It was held that the representations made by the vendee as
to the value of the land and his concealment from the
vendor of the existence of the mine were fraudulent and
entitled the vendor to a rescission of the conveyance he had
made to the vendee.

In Stevens v. Giddings, 45 Conn., 507, the plaintiff’ of-
fered a city lot for sale at auction. The auctioneer at the
sale represented that the lot had a depth of 100 feet. The
purchaser relied upon this representation in buying the lot.
It turned out afterwards that the lot was but 95% feet deep.
It was held that the representation was material, and that

the purchaser was entitled to a rescission of the contract.
In Roberts v. French, 26 N. E. Rep. [Mass.], 416, a lot-
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owner sold his lot at auction. The auctioneer stated that
the lot contained a certain number of square feet; that its
lines were of a certain length, as ascertained by an actual
measurement made by himself. A bidder, relying upon
these representations of the auctioneer, purchased the prop-
erty. It was afterwards discovered that the lot contained
several hundred square feet less than it was represented to
contain, and that the boundary lines of the lot were shorter
than stated to be by the auctioneer. It was held that the
representations were material and entitled the puchaser to
a rescission of the contract.

-For other illustrations of misrepresentations as to the
character, quality, and location made of real estate, enti-
tling the purchaser to rescind the contract, see MeFerran v.
Taylor, 3 Cranch [U. 8.], 269; Neil v. Cummings, 75 Ill.,
170 ; Witherwaz v. Riddle, 121 Il}.,140; Harvey v. Smith,
17 Ind.,, 272; Gifford v. Careill, 29 Cal., 589; McGib-
bons v. Wilder, 43 N. W. Rep. [1a.], 520; McKinnon v.
Vollmar, 43 N. W. Rep. [Wis.], 800; Wilson v. Yocum,
42 N. W. Rep. [Ia.], 446; Lynch v. Mercantile Trust Co.,
18 Fed. Rep., 486. In this last case the agent of the
owner went with the purchaser, showed the property,
pointed out the boundary lines of it, and stated that the
block included all the land lying between certain fences,
and that its frontage on Fifth street was 600 feet. The
lot in fact had a frontage of only 470 feet. It was held
that the purchaser of the land was entitled to damages for
the deceit, he having elected to ratify the coutract.

. 2. To support this decree it is argued by the counsel for
the appellee that notwithstanding the false representa-
tions made by appellee as to the location of this property,
yet, nevertheless, the appellant has precluded herself by
her laches from rescinding the contract. The laches im-
phted to appellant are that the plat of the addition, of
which the lots are a part, was of record in the office of
the register of deeds of Douglas county; that appellant,
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by consulting this plat in the recorder’s office, could
have ascertained that lot 1 was not a corner lot bounded
on the north by Park street; and that, as she did not make
this inquiry, she is estopped. The answer to this argu-
ment is twofold: (1.) There is no evidence in this record
to show that the plat of the addition was on record when
the sale was made. (2.) It would make no difference if it
was. The purchaser of real estate has a right to believe
and rely upon representations made to him by his vendor
as to the character, quality, and location of the property
when the facts concerning which the representations are
made are unknown to the vendee; and if a vendor makes
material representations as to the character, quality, and lo-
cation of his real estate, and the vendee believes, relies,
and acts upon these representations, and they turn out to be
false, the vendor cannot then shield himself from the con-
sequences of his frandulent conduct by interposing the plea
of laches on the part of his vendee. This rule is sup-
ported by all the authorities.

‘Where one assumes to have knowledge of a subject of
which another may be ignorant, and knowingly makes
false statements regarding it, upon which the other relies
to his injury, the party who makes such statements will not
be heard to say that the person who took his word and re-
lied upon it was guilty of such negligence as to be pre-
cluded from recovering compensation for injuries, which
were inflicted on him under cover of falsehood. (Eaton v.
Winnie, 20 Mich., 156.)

The omission by one of the parties to an agreement, to
make inquiries as to the truth of facts stated by the other,
cannot be imputed to him as negligence. Every contract-
ing party has an absoluate right to rely on the express state-
ment of an existing fact, the truth of which is known to
the opposite party, and unknown to him, as the basis of a
mutual agreement. (Mead v. Bunn, 32 N. Y., 275.)

In Olson v. Orton, 28 Minn., 36, a party falsely repre-
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sented that the lands which he was offering to sell included
certain timber lands. The purchaser relied upon this state-
ment, which proved to be false, and he then sued the vendor
for damages for the deceit, and the court held that the
vendor could not avoid the consequences of his false repre-
sentations, merely because the purchaser might have con-
sulted the records of the official surveys, had the land sur-
veyed, and thus ascertained if the boundaries included the
timber land.

In Union Nat. Bank v. Hunt, 76 Mo., 439, it was held

that a purchaser of stock of a bank, from the bank is en-
titled to rely upon assurances of an officer of the bank asto
its financial condition, and if already a stockholder, is not
bound to avail himself of his right of examining the books
of the bank to ascertain whether the representations made
to him were true.
. In Lynchv. Mercantile Trust Co.,18 Fed. Rep., 4886, it
was held: ““The purchaser of land is entitled to rely upon
the vendor’s assertions about the boundaries, and is not
obliged to consult the recorded plat.” To the same effect
see Simar v. Canaday, 53 N. Y., 298; Carmichael v. Van-
debur, 50 Ia., 651; McKeev. Eaton, 26 Kan., 226 ; Risch
v. Von Lulienthal, 34 Wis., 250; Witherwaz v. Riddle, 121
111, 140; Davis v. Jenkins, 26 Pac. Rep. [Kan.], 459.

In Backer v. Pyne, 30 N. E. Rep. [Ind.], 21, it is said:
“A false and fraudulent representation may be relied on by
a person having no actual knowledge, although the fact in
question is a matter of public record.”

The decree appealed from is reversed and the cause re-
manded to the district court with instructions to enter a
decree in favor of the appellant, canceling the contract in
suit, and to take an account of the amount paid by the ap-
pellant to the appellee on said contract, and render a judg-
ment in favor of appellant therefor.

REVERSED AND REMANDED.

IrvIxE, C., not sitting.
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)
AgxEs B. Hoock, APPELLEE, V. ANNA K. BowMAN,
APPELLANT.*

FiLEp OCTOBER 2, 1894, No. 5721

1. Vendor and Vendee: CONTRACT OF SALE: REGISTRATION.
Where the owner of real estate contracts in writing to sell and
convey the same to another, and such contract is duly signed,
witnessed, and acknowledged by such owner and recorded in the
office of the register of deeds in the county where such real estate
is situate, then one who purchases and receives a conveyance of
said real estate from said owner takes such real estate subject to
the rights therein of the vendee in said contract.

: REscisstoN. In such case the vendee insaid con-
tract of sale is not entitled to a rescission thereof because of
the sale and conveyance of the real estate by the owner to a third

party.

AppPEAL from the district court of Douglas county.
Heard below before IRVINE, J.

Q. A. Rutherford, for appellant.
George M. O’ Brien and Moses P. O’ Brien, contra.

Ragan, C.

On the 25th day of June, 1888, Agnes B. Hoock, by
her contract in writing of that date, agreed to sell to Anna
K. Bowman lots 1 and 14, in block 1, in Hoock’s subdi-
vision of lots 15 and 16, in Brookline, in Douglas county,
Nebraska. By the terms of the contract Mrs. Bowman was
to pay a certain part of the purchase money down and the
remainder to be paid in monthly installments; and when
all such payments were made, Mrs. Hoock was to convey
the property to Mrs. Bowman by warranty deed. Mirs.
Bowman having failed to make the payments as provided
by the contract, Mrs. Hoock brought this suit in the district
court of Douglas county against Mrs. Bowman, setting

*See also Hoock v. Bowman, 42 Neb., 80.
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out the contract and its terms, alleging a failure of Mrs,
Bowman to make her payments as agreed, and prayed for
an accounting of the amount due her from Mrs, Bowman
on the contract; and that in case the amount found due
should not be paid within a time fixed by the court, the
property might be advertised and sold to pay such amount.
To this action Mrs. Bowman interposed two defenses: (1.)
That at the time of making said contract Mrs. Hoock rep-
resented that said lots were corner lots ; that lot 1 cornered
on Park street and Western avenue, and that lot 14 cor-
nered on Park street and Sawyer avenue; that such repre-
sentations were false and fraudulent, and known by Mrs.
Hoock at the time they were made to be false and frauda-
lent, and made for the purpose of deceiving Mrs. Bowman;
that she, Mrs. Bowman, did not know how said lots were
located ; that she entered into the contract to purchase the
lots, believing and relying upon the statements as to their
location made by Mrs. Hoock. (2.) The second defense
was that, after the contract sued upon had been entered
into, Mrs. Hoock sold and conveyed the real estate de-
scribed in the contract to a third party. The district court
found the issues of fact in favor of Mrs. Hoock, and ren-
dered a decree ordering the property sold to make and raise
theamount due Mrs. Hoock on the contract, and from this
decree Mrs. Bowman has appealed.

It appears from the evidence in the record that Mrs.
Hoock first sold these lots to one Seymour, giving him &
contract of purchase similar to the one in suit, and that
Seymour assigned his contract to Mrs. Bowman, and she
surrendered it to Mrs. Hoock and took in its place the con-
tract made the basis of this action. The contention of the
appellant is, and the evidence tends to support it, that she
was present at the time Mrs. Hoock contracted to sell the
land to Seymour, and that she then and there heard Mrs.
Hoock represent to Seymour that lot 1 was a corner lot,
fronting on Park street and Western avenue, and that lot.
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14 cornered on Park street and Sawyer avenue, and that it
was this representation, made by Mrs. Hoock to Seymour,
on which she relied and which induced her to take an as-
signment of the latter’s contract. There is al o some evi-
dence in the record which tends to show that Mrs, Hoock
reiterated to Mrs. Bowman these representations, at the time
or just before the contract in suit was substituted for the
Sey mour contract. The evidence, however, as to whether
the appellee made these representations to Seymour, as to
whether the appellant was present at the time the contract
between the appellee and Seymour was executed, and
whether the appellee reiterated the representations at the
time the contract in suit was delivered, was conflicting, and
as the trial court found the issues against the appellant, and
as that finding is not unsupported by the evidence, we de-
cline to disturb it.

As to the other defense, that after the execution of the
contract in suit the appellee sold and conveyed the property
to a third party, thereis no dispute; but the evidence shows
that the contract in controversy here was duly sigued, wit-
nessed, and acknowledged by Mrs. Hoock, and filed in the
office of the register of deeds of Douglas county prior to
the time appellee sold and conveyed the premises to said
third party. Appellee’s grantee, then, took only the inter-
est which she had in the property, and the effect of her
sale and conveyance was to assign to such third party all
her interest in the contract in suit. The grantee of this
property, under the deed from the appellee, took it charged
with whatever interest the appellant had therein by virtue
of her contract with the appellee. Appellant, then, was
not prejudiced by the sale and conveyance made of the
property by the appellee; nor did such sale and convey-
ance, under the circumstances, entitle the appellant to a re-
scission of the contract in suit. The decree of the district
court is

AFFIRMED.

IrvINE, C., not sitting.
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Caicaeo, BurLiNgTON & QUINCY RATLROAD COMPANY
v. CorNELIUS O’CONNOR.

FILED OCTOBER 2, 1894. No. 5227,

1. Eminent Domain: CONSTRUCTION OF RATLROADS IN STREETS:
ACTION FOR DAMAGES TO ABUTTING PROPERTY OWNER:
LiMiTATION: MEASURE OF DAMAGES: ADDITIONAL BUR-
DENS. A railway company constructed in a public street in
front of the lot and dwelling house of plaintiff, fronting on said
street, its railway track, and operated its trains and cars thereon.
Subsequently the railway company erected in said street, in
front of plaintiff’s property, a coal house, hoisting apparatus, -
and side tracks for use in connection therewith. The coal
house had a capacity of forty thousand tons, and was filled from
cars pushed on said side tracks. The tenders of the engines of
the railway company were run on these side tracks and supplied
with coal from the coal house. The walls, foundations, and
plastering of plaintiff’s house were injured by the concussion
prdduced by heavy trains and engines running to and from said
coal house. The occupants of plaintiffi’s premises were annoyed
by the ringing of bells and the sounding of whistles of the en-
gines hauling cars to and from said coal house and being loaded
with coal thereat. Smoke and steam from engines on said side
tracks, and dust and soot arising from the loading and unload-
ing of coal at said coal house, drifted on the property and into
the dwelling house of plaintiff, rendering its occupation uncom-
fortable, and depreciating its rental value. Held, (1) That at the
time the railway company first constructed its railway track in
the street in front of plaintiff’s property there at once accrued
to the owner of such property, it he was thereby injured, aright
of action against the railway company, and that this right of
action was barred after four years from the date of the railway
company’s first occupation of the street; (2) that had the owner
of said property brought such action, the measure of damages
would have been the depreciation in the market value of the lot
by reason of the construction and proper operation of the rail-
way in the street in front of the property for all time; (3) that
this depreciation in value would have been the difference in the
market value of the lot immediately before and immediately
after the construction of the railway; (4) that in ascertaining
sach depreciation the cuts or fills made in the street in front of
the property, the proximity of the track to the front of the lot,
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the danger of fire from passing trains, the probability of damage
to the house on the lot from jars caused by passing cars and en-
gines, the inconvenience to the occupants of the property aris-
ing from the presence and proper and ordinary use of the railway
track for all time, the annoyance to such occupants from smoke,
cinders, and dust from passing trains and engines, the annoyance
caused by the roar of trains, the sounding of whistles and the
ringing of bells, and every other fact and circumstance that
would have influenced the market value of the property in the
mind of a good-faith intending purchaser thereof, would have
all been proper elements for consideration in determining the
damages to plaintiff’s property; (5) that all such elements of
damage would have been included in the appraisement, judg-
ment, or settlement made on account of the original construction
of the railway in the street; and such elements, nor any of them,
could not be made the subject of an action for damages brought
by the owner of the property against the railway company more
than four years after the date of the original construction of the
railway in the street; (6) that the side tracks constructed by the
railway company subsequently to the original building of its
railway in the street were presumably within the purview of
the original location of the railway and did not constitute an
additional burden to plaintiff’s property, and that its building
could not be made the basis of a separate and independent ac-
tion for damages by the property owner against the railway
company; (7) that the coal house and hoisting apparatus erected
by the railway company in the street in front of plaintiff’s
property were presumably not within the purview of the origi-
nal location of the railroad, and constituted additional burdens
to plaintiff’s property, and invested him'with a.right of action
against the railway company for damages to his property caused
thereby; (8) that plaintiff’s right of action against the railway
company for damages caused to his property by the erection of
such coal house and hoisling apparatus was barred in four years
from the date of their construction in the street; (9) that the
measure of the plaintiff’s damages was the depreciation in the
market value of his real estate caused by the location of the coal
house and hoisting apparatus, and their ordinary and proper use
for all time; (10) that, in arriving at the amount of such depre-
ciation of plaintiff’s property, the proximity of the coal house
and hoisting apparatus to the property, the capacity of the coal
house, the danger from fire, the annoyance from soot, smoke, and
coal dust, the probability of damage to the hounse on the lot
from the jars of passing trains and engines, were all competent
and proper elements for consideration, as all these things were
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within the realm of results that would naturally flow from the
proper and ordinary use of the coal house and hoisting appara-

. tus, and were involved in and a part of the damages which
plaintiff could have recovered on account of the original con-
struction of the coal house and hoisting apparatus; and these
elements, nor any of them, could not be made the subject of an
independent suit by plaintiff against the railway company
brought more than four years after the date of the original con-
struction of the coal house and hoisting apparatus.

: ADDITIONAL BURDENS. Where a railway com-
pany condemns real estate for the erection thereon of a railway,
and builds one track thereon, and there is subsequently built by
said railway company one or more extra tracks on the same
right of way, and on the original profile or grade, such extra
tracks are not additional burdens to adjoining property and can-
not be made the subject of an action for damages alleged to be
caused to such property by their construction; such extra tracks
are presumably within the purview and purposes of the original
condemnation.

ERroR from the district court of Cass county. Tried
below before CHAPMAN, J,

The opinion contains a statement of the case.

Marquett & Deweese and John H. Ames, for plaintiff in
error, cited : General Statutes, 1873, sec. 83; Consolidated
Statutes, sec. 508; Merchants Union Barb Wire Co. v.
Chicago, B. I. & P. R. Co., 70 Ia., 105; Butler v. City of
Passaic, 44 N. J. Law, 171; City of Quincy v. Chicago,
B. & Q. R. Co., 92 1ll., 21; Burlington & M. R. R. Co.
v. Reinhackle, 15 Neb., 279; Blakeley v. Chicago, K. &
N. R. Co., 25 Neb., 207; City of Omaha v. Kramer, 25
Neb., 489; Chicago, K. & N. R. Co. v. Hazels, 26 Neb.,
365; Omaha & N. P. R. Co. v. Janecek, 30 Neb., 276;
Dana v. Valentine, 5 Met. [Ma-s.], 8; Wood, Nuisances,
sec. 709; Meyer v. City of Lincoln, 33 Neb., 566 ; Pomeroy
v. Chicago & M. R. Co., 25 Wis., 641; Kutz v. McCune,
22 Wis., 628; Rand v. Townshend, 26 Vt., 670; Lewis v.
Wilmington & M. R. Co., 11 Richardson [8. Car.], 91;



Vor. 42] SEPTEMBER TERM, 1894. 93

Chiecago, B. & Q. R. Co. v. 0’Connor.

Central R. Co. v. Merkel, 32 Tex., 723 ; Drury v. Midland
R. Co., 127 Mass., 671 ; Rorer, Railroads, pp. 418-421.

Byron Clark, also for plaintiff in error.

Matthew Gering, contra:

. 'Whatever is injurious to health, offensive to the sense, or
obstructs the free use of property so as to interfere with the
enjoyment thereof by the owner is a nuisance. (Siafe v.
Taylor, 29 Ind., 517; Norcross v. Thoms, 51 Me., 503.)

Even though the railroad company conducted its busi-
ness in a careful manner, it is liable in damages resulting
from the use of its property where the defendant in error has
been disturbed in his property rights and his rental values
have been reduced. (People v. Detroit White Lead Works,
9 L. R. A. [Mich.}, 722; Wiley v. Elwood, 9 L. R. A.
[11L], 726 ; Field, Damages, sec. 748; McIKeon v. See, 51
N. Y., 300; Drake v. Chicago, R. 1. & P. R. Co., 19 N,
W. Rep. [Ia.], 215 ; Cain v. Chicago, R. I. & P. R. Co., 3
N. W. Rep. [Ia.], 736.)

‘Where houses are jarred and other injuries result from
the running of trains over the tracks and from load-
ing and unloading cars and engines, the company is lia-
ble. (6 Lawson, Rights, Remedies & Practice, sec. 3003;
Robinson v. Baugh, 31 Mich., 290; Wesson v. Washburn
Iron Co., 13 Allen [Mass.], 95; Whitney v. Bartholomew,
21 Conn., 213; Demarest v. Hardham, 34 N. J. Eq., 469;
Cooper v. Randall, 53 11l., 24; Dittman v. Repp, 50 Md.,
516; Yocum v. Hotel St. George, 18 Abb. N. Cas. [N. Y.],
340; Tuebner v. California S. R. Co., 66 Cal, 171.)

Permitting the nnisance to exist without protest for a
longer period than the statute of limitations will not bar
an action for damages. (Goodall v. Crofton, 33 O. St., 271;
Adams v. Chicago, B. & N. R. Co., 39 Minn., 286 ; Lamm
v. Chicago, St. P,, M. & O. R. Co., 10 L. R. A. [Minn.],
268.) :
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The following authorities are cited on the question of
nuisance by use of the street, and on the measure of dam-
ages: Carhart v. Auburn Gas Light Co.,22 Barb. [N.Y.],
297; Grigsby v. Clear Lake Water- Works Co., 40 Cal., 396 ;
Vanard v. Cross, 8 Kan., 248 ; Omaha & R. V. R. Co. v.
Standen, 22 Neb., 343; Drake v. Chicago, R. I. & P. R.
Co., 19 N. W. Rep. [Ia.], 215; Staple v. Spring, 10 Mass.,
73; Blesch v. Chicago & N. W. R. Co., 43 Wis., 183;
Carlv. Sheboygan & F. D. L. R. Co.,, 1 N. W. Rep. [Wis.],
235; Thayer v. Brooks, 17 O., 489.

Beeson & Root, also for defendant in error.

Racaxn, C.

On the 5th day of May, 1890, Cornelius O’Connor sued
the Chicago, Burlington & Quincy Railway Company
(hereinafter called the “Railway Company ) in the district
court of Cass county for damages, alleging that he was the
owner of lot 13, in block 48, in the city of Plattsmouth;
that said lot and the house thereon were used by him for
residence purposes, and that said lot fronted west on Second
street, a public thoroughfare of said city. The three ma-
terial allegations in the petition were as follows:

“(6.) And plaintiff avers and complains that said de-
fendant did, on or about the 3d day of July, 1886, by its
agents and employes, well knowing the premises herein, and
without any authority whatever from, or compensation to,
plaintiff, and without any authority from any person or
corporate body legally authorized to grant such authority,
erect and maintain a switch track in such public thorough-
fare, a fence of the height of about six feet immediately in
front of said lot, and did so erect and maintain, and still
maintains and uses constantly and daily, a coal shed and
hoisting machine, and also did build, construct, and main-
tain, and so continues to do so, a side or switch track im-~
mediately in front of said lot, by reason of which said lot
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is totally obstructed from view, and this plaintiff .has for
five years last past and is now daily prevented from using
or enjoying said street upon which said track, switches,
coal houses, fence, and other obstructions have been wrong-
fully placed by the defendant.

“(7.) That since the 3d day of July, 1886, and long
prior thereto, the defendants herein, by their agents and
employes, have wrongfully, and to the great damage of
plaintiff’s property and enjoyment thereof, permitted their
car rolling stock to be loaded and unloaded with coal on
sald switch tracks, which is immediately in front of and
abuts on said residence property, and that said defendant
now and since said time constantly permits its cars and roll-
ing stock, trains, and locomotive engines to so obstruct the
passage of said public thoroughfare and street as to com-
pletely isolate the plaintiff from the enjoyment thereof, and
further compelling said plaintiff, in order to have free in-
gress and egress to Granite street, to use for a sidewalk his
own property.

(8.) That during all of said time hereinbefore men-
tioned the said defendant, by its agents, servants, and em-
ployes, has permitted, and does now permit, its locomotive
engines to whistle and ring bells at all hours of the night
and day, to the great annoyance and damage of plaintiff’s
property and the enjoyment thereof; and further, that by
reason and as an immediate consequence of so permitting
its heavy and ponderous engines and cars to run over said
switch to jar and shake the said dwelling house, unfitting
it for the purpose for which it was built, and thereby dam-
aging the walls and plaster, necessitating constant repairing.

“(9.) And plaintiff further avers that said defendant,
without any authority from, or compensation to, plaintiff,
has caused to be laid across said property a water pipe, and
in making excavations therefor tore down and ruined part
of plaintiff’s fence and otherwise damaging said premises,
and that it is now and has been in the habit of throw-
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ing the dirt and rubbish adjacent to and upon said prem-
ises, to the damage thereof, making the same by reason
thereof nearly uscless for a dwelling house.”

The answer of the Railway Company, among other de-
fenses, pleaded the statute of limitations; that is, that
O’Connor’s cause of action did not accrue within four years
immediately preceding the date of the bringing of the suit.
O’Connor had a verdict and judgment and the Railway
Company prosecutes error.

The evidence in the record tends to establish the follow-
ing facts: That O’Connor became the owner of the prop-
erty in the year 1885; that on this lot was a house
sometimes used by O’Connor for a residence and sometimes
rented by him to tenants, and that this lot fronted west on
Second street, the same being one of the public streets of
the city of Plattsmouth ; that prior to the year 1877 the
Railway Company laid its railway track in said street in
front of the O’Connor property and had since been oper-
ating its trains on said track; that in the year 1877, 1878,
or 1879 the Railway Company erected a coal house in
Second street in front of the O’Connor property, and has
since maintained said coal house at said place; that in the
year 1886 said coal house was partially destroyed by fire,
but was at once rebuilt; that «aid coal house had a capacity
of 40,000 tons; that the Railway Company built two side
tracks in Second street so as to reach said coal house from
its main track,—one of these side tracks was built more
than four years before this suit was brought, and one was
built within four years of the bringing of this suit; that the
cars loaded with coal were run upon these side tracks and
the coal unloaded into the coal house by means of a der-
rick or hoisting machine; that engines were run up on
these side tracks to the coal house and stood there while
the tenders were being loaded with coal; that the loading of
coal into the coal houseand loading it from the coal house into
the engines caused dust to ensue and settle on the O’Connor
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property and house standing thereon, to the annoyance of
the occupants; that the movement of the engines and cars
on the side tracks shook and jarred the house on the
O’Connor lot and injured the foundation, plastering, and
walls thereof; that the smoke and scot from the locomo-
tive engines standing on the side track for the purpose of
heing loaded with coal, drifted on the O’Connor property
and into the house thereon and rendered its occupation
uncomfortable. All of which things depreciated the rental
value of the O’Connor property. The evidence further
tends to show that within the four years prior to the bring-
ing of this suit the Railway Company laid a water pipe
across a part of the O’Connor lot and built a fence between
the front of the lot and its coal house, which obstructed
O’Connor’s ingress and egress to and from his lot to the
street.

The court charged the jury, among other things, as fol-
lows: “If you shall further find from the evidence that
the defendants have caused to be erected on said street, in
front of plaintiff’s said property, a coal house where coal
is unloaded from cars to said coal house and from said coal
house into tenders of defendant’s engines, and by reason
thereof great, nnusnal, and annoying noises are created,
and smoke, dust, and cinders and ashes from the engines
of the defendant standing by said coal house, are cast upon
and across plaintiff’s said premises to such an extent as to
interfere with the comfortable enjoyment and use of said
premises, or depreciate the rental value thereof, then you
should find for the plaintiff and assess his damages, if you
find from the evidence that plaintiff has been so damaged,
at such a sum as you believe from the evidence will fully
compensate him for such injury to said property for a
period not to exceed four years prior to May 5, 1890. In
other words, gentlemen of the jury, if defendant con-
structed the railway tracks complained of more than four
years prior to May 5, 1890, plaintiff caunot recover in this

11
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action for the construction of such tracks; nor for any dam-
ages caused to his property by reason of the trains and en-
gines passing and repassing his said property, but in that
event he can recover in this action for damages to said
property resulting from other and different uses of such
tracks, such as for the purpose of storing cars and engines,
annoying noises caused by the loading and unloading of
coal in and out of the defendant’s coal house, smoke, dust,
and cinders cast upon and across his said premises by the
engines stationary on said tracks, if you find these facts
from the evidence, and the measure of his damages in such
case would be such a sum as you may find from the evi-
dence will fully compensate plaintiff for any diminution
of the rents and profits of said property during and not to
exceed four years prior to May 5, 1890, if you find from:
the evidence that by reason of said acts any diminution in
the rental value of said property has accrued in said time.”
It is now urged by the Railway Company that this in-
struction was erroneous, because it prescribed an improper
measure of damages and misstated the law as to the statute
of limitations.

The Omaha 8. R. Co. v. Todd, 39 Neb., 818, was an ac-
tion by a land owner against a railway company to recover
damages for the amount of land appropriated by the - rail-
way company for a right of way and for the amount of
damages sustained by the land owner to the remainder of
his farm by reason of the appropriation of a part thereof,
and it was held that the damages to which a land owner
is entitled by reason of the construction of a railway across
his farm are: (1) The actual value of the land taken at
the time of the taking, without diminution on account of
any benefit, or any set-off whatever. (2) The depreciation in
value of the remainder of the farm, caused by the appro-
priation of a part thereof for railway purposes, and the
construction and permanent operation and occupation of
the railroad thereon, excluding general benefits; and that
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in an inquiry whether, and how much, the part of a farm
not taken for a railroad right of way is depreciated in
value by the appropriation of a part, evidence as to the size
of the farm, the purpose for which it was used, the im-
provements thereon, and how located, the construction of
the road across the farm, the cuts and fills made or to be
made in the construction of the road, the width of the
right of way, the height of embankments, the depth of
ditches, the inconvenience of crossing the tracks from one
part of the farm to another, the liability of stock being
killed, the danger from fire from passing trains, were all
facts competent for the jury’s consideration in determining
the depreciation in value of the remainder of the farm.
To the same effect see Fremont, E. & M. V. R. Co. v. Bates,
40 Neb., 381.

In Omahka & R. V. R. Co. v. Moschel, 38 Neb., 281, it
was held: “An action against a railroad company for dam-
ages to plaintiff’s real estate caused by the railroad com-
pany’s building its tracks and operating its road across the
street and on a lot lying next to plaintiff’s property must
be brought within four years of the date of the construc-
tion of such railroad.” “Where a railroad company, in
1880, built its railroad track and side tracks across a street
and on a lot (owned by it) lying next to plaintiff’s prop-
erty, and more than four years thereafter plaintiff brought
suit against the railroad company for the depreciation in
value of his lot caused by the building of such railroad,
and its subsequent operation, and for subsequently building
and operating additional tracks across said street and lot,
held, (1) that plaintiff in no event could recover for any
depreciation in the value of his property by reason of any
acts of the railroad company, either in matters of construc-
tion or operation, the habitual doing, or the commencement
of the doing, of which acts was at a date more than four
years prior to the date of suit brought; (2) that the plaint-
iff could, and if he did or did not, within four years after
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the date of building of said original railroad on said lot
and across said street adjacent to his property, bring suit
for damages for the depreciation in value of his premises,
caused by such railroad construction and operation, then
every element of damages, past and future, that was or
would have been properly admissible in that suit, either in
matters of construction or operation, must be excluded
from the consideration in this case.”

Now applying the principles enunciated in the foregoing
cases to the case at bar, it is quite clear that at the time the
Railway Company first laid its tracks in Second street in
front of the O’Connor property there at once accrued to
the owner thereof, if he was thereby damaged, a right of
action against the Railway Company. This right of ac-
tion would have been barred within four years from the
date of the Railway Company’s occupation of the street.
If the owner of the O’Connor property had brought such
action, the measure of his damages would have been the
depreciation in the market value of the lot by reason of the
occupation of the street in front thereof by the Railway
Company, and this depreciation in value would have been
the difference between the market value of the lot imme-
diately before and immediately after the construction of
the railway; and in ascertaining this depreciation, the cuts
or fills made in the street in front of the property; the
proximity of the track to the front of the lot; the danger
of fire from passing trains; the probability of damage to
the house on the lot from the jars of passing cars and en-
gines; the inconvenience to the occupants of the property
by the presence and proper and ordinary use of the rail-
way track; the annoyance from smoke, cinders, and dust
from passing trains and engines ; the noises from the proper
operation of the road, such as the roar of trains, the sound-
ing of whistles, and the ringing of bells, would have all
been elements for consideration in determining how much
the occupation of the street by the railway had diminished
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the value of the O’Connor property. In other words,
every fact and circumstance connected with the usnal and
proper operation of the road in front thereof for all time
that would have influenced the market value of the prop-
erty in the mind of a good-faith intending purchaser thereof
would have been proper for consideration; but all elements
of damages which would or might ensue to the O’Connor
property by reason of the building in front thereof of the
railway and its continuous and proper operation would
have been included in the appraisement, judgment, or set-
tlement of the damages, and the reason for this is, that it
is a matter of common knowledge that a railway cannot
be operated without noise and smoke and soot, nor cdn
heavy cars and engines be propelled over iron tracks with-
out jarring buildings in close proximity thereto. All these
things were within the realm of what would probably re-
sult from the proper and ordinary operation of the railway
as first constructed, and euntered into and formed a part of
the damages which the O’Connor property sustained by
-reason of the location and use of the railway in the street:
But if, after the Railway Company had laid its tracks in
Second street, and after the damages caused thereby to the
O’Connor property had accrued and been adjudicated or
settled, it had built an embankment in the street in front
of the O’Connor property, or had made a cut in said street
in front thereof for the use of its railway tracks, then the
building of such embankment, or the making of such cut,
would have been an additional burden to the O’Counnor
property presumably not within the purview of the origi-
"nal location of the railroad ; and had it produced an injury
to the O’Connor property, it would have invested the owner
thereof with an additional right of action therefor. This
right of action would likewise have been barred within
four years from the time of building such embankment
or making such cut, and the measure of damages to the
owner of the O’Connor property would have been ascer-
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tained in the same manner as his damages for the original
location of the road.

The erection and use of the coal house in the street in
front of the O’Connor property in 1878 or 1879 was an
additional burden thereto, and invested the then owner of
said property with a right of action for damages against
the Railway Company by reason thereof. That right of
action was barred within four years from that date. And
the measure of damages to the owner of the O’Connor
property by reason of the erection of said coal house and
its nse was the depreciation caused by reason of the erec-
tion of the coal house and its original and proper use for
all time; and in arriving at the amount of this deprecia-
tion or damage, the proximity of the coal house to the
property, the capacity of the coal house, the danger from
fire, the annoyance from soot and smoke and coal dust,
the probable damage to the house on the property from
the jars caused by passing trains and engines, were all com-
petent and proper elements for consideration. All these
things were within the realm of results that would naturally -
flow from the proper and ordinary use of the coal house,
- and were involved in and a part of the damages sustained
by the O’Connor property by reason of the location and
use of the coal house. Coal could not be loaded into nor
out of said coal house without making a dust. The coal
could not be brought to the coal house except on cars
pulled by engines. These engines could not be present at
the coal house, either for the purpose of hauling coal there
or for taking on a supply of coal, without the usual ac-
companiments of smoke, steam, cinders, the ringing of
bells, and the sounding of whistles. We conclude, there-
fore, that where the owner of a lot fronting on a street
sues a railway company for d.amages to his lot by reason of
the erection and use in said street in front thereof of a coal
house, the owner’s measure of damages is the depreciation
in the market value of his real estate caused by the erec-
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tion and proper and ordinary use of the coal house for
all time. No doubt that in an inquiry as to the amount
of such damages the depreciation in the rental value of
the premises might be shown, as that would tend to
show the amount of depreciation that the property had
suffered. And we further conclude that such owner’s
right of action accrues upon the location of the coal house
or other improvement, of which he complains, in the street,
and is barred within four years therefrom; and that in
such right of action are embraced all things effecting his
property which result from the ordinary and proper use of
the improvement complained of. We conclude, therefore,
that the learned judge of the district court erred in giving
the instruction complained of.

There remain in the case a few points for disposition.
As already stated, the evidence shows that within four years
prior to the bringing of this suit the Railway Company
constructed in the street opposite the O’Connor property
an additional side track for use in connection with its coal
house. This did not confer upon O’Connor any cause of
action against the Railway Company. If a railway com-
pany condemns real estate for the erection thereon of a road,
and builds one track thereon, then we are of opinion
that the building of one or more additional tracks on the
same right of way and on the same profile or grade, should
be construed to be within the purview and purposes of the
original condemnation ; but, as already stated, the evidence
tends to show that the Railway Company, within four years
of the suit brought, laid a water pipe across the O’Connor
lot and built a fence between the front of it and its coal
house and the street. The building of this fence and the
laying of this water pipe were not elements that might have
been considered in determining O’Connor’s damage fo his
property by reason of the original location of the coal house
in the street in front thereof. They were not things that
would naturally or probably result from the proper and
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ordinary use of the coal house, and if O’Connor’s prop-
erty has been depreciated in value by reason of the erec-
tion and maintaining of said fence and the location of
said water pipe, he is entitled to recover such damages.

The judgment of the district court is reversed and the
cause remanded.

REVERSED AND REMANDED.

O. D. OBERT ET AL., APPELLEES, V. W. C. WENTZ,
APPELLANT.

FILED OcTOBER 2,1894. No. 5578,

Roview: FAILURE To FILE BRIEF: AFFIRMANCE. The appellant.
filed no brief in this case, and as the pleadings support the decree-
rendered, the judgment of the district court is affirmed witbout
further examination of the record.

APPEAL from the district court of Hamilton county.
Heard below before WHEELER, J.

Hainer & Smith, for appellant.
Howard M. Kellogg, contra.

Racax, C.

This is an appeal from the district court of Hamilton
county. The appellant has filed no brief in the case, and
the pleadings support the decree rendered by the district
court. Its judgment is therefore

3

AFFIRMED.
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OMaHA FAIR & EXPOSITION ASSOCIATION ET AL. V.

[

3.

B

Missourl PaciFic RaiLway COMPANY ET AL.

Fi1LED OCTOBER 2, 1894. No. 4588.

Review: MiscoNDUCT OF JUROR: EVIDENCE. Where a new

trial is asked for on the ground of misconduct of a juror or of
the prevailing party, the finding of the trial court in support of
the verdict will not be set aside unless the evidence of miscon-
duct is of a clear and convincing character.

New Trial : CONVERSATIONS WITH JURORS: EVIDENCE. While

all communications during a trial between jurors and persons
connected with the case are to be avoided, still a verdict should
not be set aside because a witness has been seen in conversation
with a juror, where it is made to appear that there was no com-
munication with reference to the case.

Instructions. Where the facts of a case call for the application

of a specialization of or a limitation of a general rule of law, an
instruction simply stating the general rule is not erroneous
where other instructions correctly state the specialization or
limitation.

Trial: INSTRUCTIONS. It is not error to refuse an instruction

which states to the jury an inference of fuct to be drawn from
the evidence and no 1ule of law.

: REVIEW. Error cannot be predicated upon the
submission of an issue to the jury when the party alleging such
error, by a request for an instruction, himself asked the submis-
sion of the issue.

Railroad Companies: FIRES: DAMAGES: CONTRIBUTORY

NEGLIGENCE. The owner of land cannot be deprived of the
free enjoyment of his property by the construction of a railroad
adjacent thereto, and, therefore, his failure to take unusual pre-
cautions against its destruction by fires negligently set out by
the railroad cannot be urged as a defense to an action to recover
for such loss; nor can contributory negligence in such cases be
predicated upon his proper use of his property in the usual man-
ner, but the obvious hazard of fires is a fact which he cannot
disregard, and he is bound to take such precautions as a person
of ordinary prudence wonld take for the protection of his prop-
erty, not against anticipated negligence of the railroad, but
against such obvious hazards.
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7. Review: CoNSOLIDATION OF CASES: JOINT MoOTION FOrR NEW
TRIAL: AFFIRMANCE. Where several cases with different
plaintiffs, presenting different states of fact, were, by agreement,
tried together, and by stipulation all the plaintiffs joined in one
motion for a new trial and in one petition in error, keld, that the
proceedings were indivisible, and that the judgment must be
affirmed as to all if free from error as to one.

ERRoR from the district court of Douglas county. Tried
below before DoaNE, J.

See opinion for citation of authorities.

Montgomery, Charlton & Hall, Breckenridge, Brecken-
ridge & Orofoot, and R. W. Barger, for plaintiffs in érror,

R. 8. Hall and B. P. Waggener, contra.

Inving, C.

The grounds of the Omaha Fair & Exposition Associa-
tion lay near a railroad belonging to the Omaha Belt Rail-
way Company, and operated by the Missouri Pacific Rail-
way Company. A fire started between the tracks of the
railroad and the fair grounds, destroying a portion of the
fence surrounding the latter and certain buildings. The
Fair & Exposition Association held insurance on this prop-
erty in a number of companies. After adjustment and
payment of the loss, the Fair & Exposition Association and
the insurance companies joined in an action against the
Missouri Pacific Railway Company to recover from that
company on account of said loss, alleging that the fire had
been negligently set out by the railroad company. The
negligence specifically alleged was the defective construction
of an engine and the permitting of dry grass and weeds
and old ties to accumulate on the right of way. Certain
other persons, who owned property situated upon the fair
grounds which was destroyed by the same fire, brought
separate actions to recover for the same loss. Some of these
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were brought against both the Missouri Pacific and the
Omaha Belt Railway Company. Insome of these actions
insurance companies joined as plaintiffs on the same grounds
as in the principal case. In some of the cases answers and
replies were filed and issues duly made. In one at least
there was a stipulation to consider the case at issue on the
same issues as made by the pleadings in other cases. The
cases were tried together, and there was a separate verdict
in favor of the defendantsin each case. A stipulation was
filed that only one motion for a new trial need be filed;
that such motion entitled in each case should be considered
a motion for a new trial ineach case; that the cases should
be heard together upon the motion for a new trial, and in
case it should be overruled, said cases should, for the pur-
pose of prosecuting a petition in error, be consolidated and
taken to and heard in the supreme court upon one petition
in error and one record, and that only one bill of excep-
tions should be settled, the same to apply to each of the -
cases. Separate judgments were, however, entered by the
district court. The plaintiffs in all the cases have now
joined in one petition in error seeking a reversal of these
judgments.

1. The first.question we are called upon to consider re-
lates to assignments of error in regard to the overruling of
the motion for a new trial in so far as it was based upon
charges of misconduct of a juryman and of the defend-
ants. The evidence upon these charges is substantially as
follows: There are affidavits of two attorneys for the
plaintiffs that a witness in said action was one Smith, an
expert engineer and master mechanic, at the time of the
trial an employe of a railroad company in Texas and at
the time of the fire in controversy roundhouse foreman and
inspector of engines for the defendant ; that one Gibb was
a juryman engaged in the trial of the case; that after the
adjournment of court one evening, after the arguments to
the jury had been commenced and before they were con-
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cluded, the attorneys making the affidavits entered the bar-
room of a hotel in Omaha and while there Smith and Gibb
entered the room. They approached the bar and stood at
some distance from the attorneys. The attorneys heard
Smith ask Gibb what he would take, heard Gibb answer,
and saw Smith order drinks; then Smith turned to the at-
torneys and invited them to drink, but they declined.
They then saw Smith hand money to the bartender, appar-
ently in payment. Gibb testifies that when Smith lived
in Omaha he and Gibb were intimate friends; that during
the trial he held no communication with Smith until in-
formed by another juryman that the trial judge bad in-
formed him that a juryman might speak to a witness dur-
ing the trial, provided there was no communication in
reference to the case; that accordingly Gibb entered into a
conversation with Smith on such topics as their former in-
timacy suggested, and, as Smith was about to depart, asked
him to take a drink; that Gibb took soda water ; that there
was no conversation between them in anywise relating to
the case. The question as to whether or not a verdict
would be set aside merely upon proof that a juryman par-
took of intoxicating liquors during the trial is not pre-
sented by this record. The attorneys both testify that they
heard Gibb’s answer to Smith’s inquiry as to what Gibb
would take, but they do not state what that answer was.
They say that they heard the drinks ordered, but they do
not say what was ordered. Gibb’s testimony that he drank
soda water stands, therefore, undisputed. This feature
may, therefore, be dismissed from consideration and our
attention directed to the proof by which it is attempted to
established an undue influence upon the juryman. In the
first place the trial court found in favor of the defendants
on this point, and the finding of that court should not be
disturbed, if supported by sufficient evidence. The evi-
dence would have to be very clear and convincing to sup-
port a reversal against the finding of the trial judge on
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such a point. (Fozworthy v. City of Hastings, 31 Neb., 835;
Everton v. Esgate, 24 Neb., 235; Cortelyou v. McCarthy,
37 Neb., 742.) In the next place the evidence was con-
flicting as to whether the witness purchased the drinks for
the juror or the juror for the witness. The cases cited, of
Ensign v. Harney, 15 Neb., 330, and Vose v. Muller, 23
Neb., 171, were cases where favors had been bestowed on
jurors by the prevailing party or his attorney, and the case
of Johnson v. Greim, 17 Neb., 447, was one where the jury,
during a view of the premises, had taken a meal at the
house of the prevailing party, and the verdict was sustained
upon the ground that they were in charge of a bailiff in-
structed to provide them with food; that there was no
other available place, and that the jury was, therefore,
placed under ho obligations to the prevailing party. Mere
communications between a party and a juror, not referring
to the case and unaccompanied by circumstances creating
obligations, or such as would probably create a sense of ob-
ligation, have never been held in this state sufficient alone
to vitiate a verdict. There was affirmative testimony that
no communication took place in regard to the case; that
the communication flowed simply from the meeting of
old friends, and there was evidence from which the trial
court might have found that if obligations were created
they were upon the witness and not upon the juror. But
the evidence was not such as to require the trial court
to treat the act of Smith as that of the defendant. Tt
might be in some cases that the relations of a witness to
one of the parties would be such that a communication be-
tween such witness and a juror should be looked upon with
as much suspicion as a communication with a party; but
it was shown that Smith had left the employ of the defend-
ant, was then living in a distant’state, and the trial court
was justified, under the evidence, in regarding him as it "
would any other witness. Certainly, a verdict should not
be set aside upon such evidence of transactions between a
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juror and a casnal witness where an absence of all commu-
nications with reference to the case is affirmatively shown.
It can hardly be too often repeated that parties, counsel,
witnesses, and all other persons should be extremely care-
ful to avoid evil and the appearance of evil in their rela-
tions to jurors. It is sometimes necessary, to avoid the
possibility of error, that verdicts be set aside simply be-
cause there may have been an undue influence exerted, and
for that reason even innocent communications are fraught
with some danger. TIn this case, however, the showing
made by the plaintiffs was so explained that the trial judge
did right in not setting aside the verdict upon this ground.
2. All the other assignments relate to the instructions
given and refused. In the petition in error error is as-
signed on these subjects in the same manner as in Hiatt v.
Kinkaid, 40 Neb., 178. This form of assignment, therc-
fore, precludes us from examining any group further than
to ascertain that the action of the district court was correct
as to one instruction of that group. Among the instructions
given by the court of its own motion and so grouped was the
following : “If you shall find from all the testimony that
what was done or omitted to be done by the defendants was
such as would not have been done or omitted to be done by a
person of ordinary prudence, under like circumstances, then
negligence would be imputed to the defendants for such act
or omission.” The criticism of this instruction is that it
makes ordinary care the test and fails to state to the jury
the degree of care required to prevent fires along railroads
owing to the extra hazard in such cases; but, at the request
of plaintiffs the jury was instructed that it was the daty of
a railroad company to take such precaution against danger
of any kind, including the danger of setting out fire, as
the magnitude of the peril demands, and that the ordinary
“care to be used in the management of a railroad requires
precautions, which, if used in any business involving less.
risk, would be deemed equivalent to the utmost care. The
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substance of this rule was given in three other instructions
requested by the plaintiffs, so that, taking the whole charge
together, the jury was instructed precisely according to
plaintiffs’ theory on this subject. The use of the term “un-
der like circumstances” in the instruction complained of
called attention to the particular nature of this case and
coupled the plaintiffs’ instructions with the general instruc-
tion given in such a manner as to make the former com-
plementary to the latter and remove any possibility of a
conflict in the instructions or confusing the jury. It is not
error to state correctly in one instruction a general rule of
law when in other parts of the charge proper specializations
and limitations are made with regard to the particular case
under consideration, even where the general rule, standing
alone, might be too broad for the case and might operate to
mislead the jury.

3. Among the instructions refused particular complaint
is made of the refusal of the ninth, twelfth, and fourteenth,
It was not error to refuse these instructions, for the reason
that they all presented inferences of fact and not of law.
We quote the fourteenth. “You are instructed that a fire
seen to break out in grass near and to the leeward of a
railroad track soon after the passing of an engine affords a
presumption that the engine set out the fire, which, if you
find that the defendant was operating the road, should be
rebutted by evidence that the fire was set out in another
way.” This instruction suggested no rule of law. The
burden of proof was upon the plaintiffs to show that the
defendant set out the fire, and it was for the jury to say,
under all the evidence, whether or not there was a prepon-
derance of the evidence to that effect, and not for the court
to say that an inference of fact must be drawn. The in-
struction was argumentative upon the facts, and under
our Code of Procedure vicious for that reason. Instruc-
tions 9 and 12, while couched in somewhat different lan-
guage,. were of the same nature.
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4. Among the instructions given at defendants’ request
and complained of in a group as erroneous was the follow-
ing: “The jury are instructed that every action must be
brought and prosecated in the name of the real party in
interest, and unless they find from the evidence that the
plaintiffs in this action are the real parties in interest, they
will return a general verdict for the defendant.” It seems
that a question was raised as to the proper persons to main-
tain the action, the insurance companies having paid the
loss and then joined in the action with the owners of the
property destroyed. This instruction was evidently di-
rected to this point, and it is urged that the question had
been decided on demurrer and was not a proper issue for
the jury. Whether or not such an issue was properly pre-
sented we need not decide, for at plaintiffs’ request the jury
was given an instruction beginning as follows: “You are
instructed that it is the law in this state that every action
must be prosecuted in the name of the real party in inter-
est and those united in interest must be joined as plaintiffs
or defendants, and this rule is applicable, not only to ac-
tions formerly denominated ‘equitable,” but to those for-
merly denominated legal,’ including those for a recovery of
money only, and the defendant cannot object that the court
must be required to apportion the amount recovered to
the several plaintiffs,” The instruction then proceeded to
state to the jury the state of facts which, if found, would
entitle all the plaintiffs to recover. This instruction was
similar to the one complained of| except that to the general
language was added a specific statement presenting the case
from the plaintiffs’ point of view. Having themselves
asked the court to submit this issue to the jury, they can-
not complain because by a substantially similar instruction
requested by the other side the issue was so submitted.

‘5. Error is assigned as to the modifying by the court of
a group of instructions requested by the plaintiff. Each
of these instructions as requested related to what would be
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proof of negligence on the part of the defendants and to
the right of plaintiffs to recover if such negligence were
shown. The modification in each instance consisted in re-
quiring as an element to the plaintiffs’ right to recover that
there should be “an absence of proof of contributory neg-
ligence.” It isargued that there was no evidence sufficient
to submit to the jury on the issue of contributory negli-
gence. If this position be well taken, then it was error to
modify any of the instructions in this group. There was
evidence tending to show that servants of the fair associa-
tion had cut down weeds outside of the fair grounds and
between those grounds and the defendants’ tracks, and had
left these weeds to dry out and lie where they had fallen.
There was also evidence tending to show that the fire
started among these weeds. On this evidence the plaint-
iffs contend that there is no duty imposed upon an adjoin-
ing owner to protect his own property from fires negli-
gently set out by a railroad. A number of cases are cited
where the owner of property had failed to take some pre-
caution against fire or where he had allowed combustible
material to accumulate on his own land, and the court had
held that such fact did not prevent a recovery. On the
other hand, the defendants contend that while negligence
cannot be predicated upon the ordinary use of one’s own
property, still one may not recover in case his loss was
caused by his failure to exercise such precautions as a per-
son of ordinary prudence would exercise for the protection
of his own property, and that the evidence in this case was
sufficient to submit to the jury upon that issue. Both of
these views find substantial support in the authorities. In-
deed, in the multiplicity of cases it would be difficalt to as-
sert any theory at all within range of reason for which
support cannot be found. Some cases, of which Richmond
& D. R. Co. v. Medley, 75 Va., 499, is an illustration, go
to the full length of the doctrine contended for by plaint-
iffs, and hold that the construction of a railroad imposes no
12
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additional duty on the owner of adjacent land and requires
him to take no precautions whatever to avoid injury by
fire. A somewhat modified but similar doctrine is infera-
ble from the case of Pittsburgh, C. & St. L. R. Co. v. Jones,
86 Ind., 496. Nearly all the modern cases asserting this
doctrine cite the case of Kellogg v. Chicago & N. W. R. Co.,
26 Wis., 223; but in Murphy v. Chicago & N. V. R. Co.,
45 Wis., 222, this case was explained as holding only that
under the facts thereof the court was right in refusing to
charge that the plaintiff was guilty of contributory negli-
gence as a matter of law, and in the latter case and in
Clune v. Milwaukee & N. B. Co., 75 Wis., 532, it was held
that similar facts should go to the jury. The expressions
in the opinion in Kellogg v. Chicago & N. W. R. Co., so
far as they extended beyond the rule that negligence per se
had not been shown, were distinetly disapproved.

In a large class of cases the rule is asserted that a land
owner cannot be charged with contributory negligence
where he uses his property in the usual course for the pur-
pose for which it is adapted. Patlon v. St. Louis & S. F.
R. Co., 87 Mo., 117, Kalbfleisch v. Long Island R. Co., 102
N. Y., 520, and Philadelphia & R. R. Co. v. Hendrickson,
80 Pa. St., 182, are illustrations of this rule. In a larger
number of cases, however, it has been held that facts some-
what similar to those charged against the plaintiffs would
constitute evidence of contributory negligence which should
be submitted to the jury. (Kansas P. R. Co. v. Brady, 17
Kan., 380; Kansas City, F. S. & G. R. Co. v. Owen, 25
Kan., 419; Missouri P. R. Co. v. Cornell, 30 Kan., 35;
Garrett v. Chicago & N.W. R. Co., 36 Ia., 121; Slossen v.
Burlington, C. R. & N. R. Co., 60 Ia., 215; Bryant .
Central V. R. Co., 56 Vt., T10; Karsen v. Milwaukee &
Si. P. R. Co., 29 Minn., 12; Ilinois C. B. Co. v. Nunn, 51
111.,78; Chicago & N. W. R. Co. v. Simonson, 54 Ill., 504.)

In Burlington & M. R. Co. v. Westover, 4 Neb., 268, it
was held that the failure of the plaintiff to plow fire-breaks
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about his premises did not constitute contributory negli-
gence, the court saying, “All take the risk of injuries un-
avoidably produced by the use of fire for the purpose of
generating steam; but upon what authority is any one to
be deprived of the free and ordinary use of his property,
in order to prevent its destruction by the negligent use his
neighbor may make of his? We know of no such author-
ity.” In the same case it was held that the fact that the
railroad company permitted dry grass and rubbish to re-
main on its land was one from which the jury might in-
fer negligence. As applied to the facts of that case, the
correctness of the decision cannot be doubted. The con-
struction of a railroad near one’s premises does not require
one to furbear the ordinary use of his land, nor does it re-
quire him to take unusual precautions to guard against the
consequences of probable negligence on the part of the rail-
road; but a railroad company is liable for losses caused by
fires set out only when the fires are set out by its negli-
gence. In spite of the utmost precautions fires may arise,
and while the owner of adjacent land need not fortify him-
self against negligence merely to beanticipated and not yet
committed, still, especially as fires are not necessarily the
result of negligence, he should be required to take such
precautions as a person of reasonable prudence would un-
der similar circumstances to prevent the destruction of his
property. This rule does not deprive him of the beneficial
enjoyment of his property any more than in any other
case of negligence. It would probably be under very ex-
ceptional circumstances that he would be required to do any
affirmative act for his protection; but to hold that with
knowledge of the danger he may place combustible mate-
rials in such a manner as to invite the spread of any fire
which may be set out and, notwithstanding such act, recover,
would be to establish a rule wholly foreign to the spirit of
our law and as unjust as it would be unique. Here the
evidence tended to show that the fair association actually
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went off of its own property and performed acts which re-
sulted in the accumulation of combustible matter near the
tracks of the defendant and between those tracks and the
fair grounds. This was certainly sufficient evidence to sub-
mit to the jury under the well settled rule in this state, and
the court did not err in so doing.

- The foregoing discussion should properly be restricted to
the principal ease in which the Fair & Exposition Associa-
tion was a plaintiff. The insurance companies joining as
plaintiffs in that case had only the rights acquired by what
in insurance parlance is termed “subrogation.” They only.
succeeded pro tanto to the rights of the fair association, and
all that has been said properly applies to their case. It
will be recalled from the statement that there were five
other cases on behalf of owners of property on the grounds,
and companies insuring sach other property. The other
plaintiffs had nothing to do with the acts complained of as
constituting contributory negligence, and there was no evi-
dence at all tending to show contributory negligence on the
part of the plaintiffs in these other cases; but by agree-
ment of the parties the cases were all tried together and
upon the same evidence. As already stated, the parties
stipulated that only one motion for a new trial should be
filed, which was done. They also stipulated that for the
purpose of prosecuting a petition in error the cases should
be consolidated and heard in the supreme court on one pe-
tition in error and one record. The doctrine is well settled
that where two or more plaintiffs or defendants join in a
motion for a new trial, if the verdict is good against one,
the motion must be overruled as to all. (Scott v. Chope, 33
Neb., 41; McDonald v. Bowman, 40 Neb., 266.) It has
also been held that where several join in a petition in error,
if the judgment attacked was good against one, it must be
affirmed as to all. (Gordon v. Little, 41 Neb., 250.) The
writer, whilé considering these rules firmly based on au-
thority, has heretofore regarded them as purely technical,
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bat this record discloses a reason for their application.
These cases,—some with two plaintiffs, some with a dozen;
some with one defendant, some with two,—presenting dif-
ferent rights, different defenses, different questions, both of
law and of fact, were tried together and thrust upon the
court and the jury in a confused mass. In the motion for
a new trial the identity of the several cases was still further
lost, and in this court it is stipulated that they shall actu-
ally be consolidated for the purpose of hearing. By tak-
ing this course counsel elected to waive any rights existing
by reason of the differences between the cases and to stake
the result upon whichever case might present the least fa-
vorable aspect. The attention of the trial court not hav-
ing been called to the differences in the cases, and there -
being no effort to sever them in this court, we must enforce
the rule as above stated.

JUDGMENT AFFIRMED.

ANDREW G. WEANDER v. FRANK JOHNSON.
FILED OcTOBER 2,1894. No. 5864.

1. Judgments by Consent: REVIEW. A party cannot be heard
to urge error in the proceedings leading to a judgment which
was entered by his own consent.

2. Transcripts for Review. The transcript of the record filed
in the supreme court imports in this court absolute verity. If
in fact incorrect, the district court, and not this court, must

_ make the correction, .

ERROR from the district court of Burt county. Tried
below before Scorr, J.

H. H. Bowes, for plaintiff in error.

Sears & Thomas, contra.
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Irving, C.

The record in this case discloses that the action was begun
by Johnson against Weander in the county court of Burt
county, where there was a judgment against Weander, from
which he appealed to the district court. In the district court
there was a motion by Weander to dismiss the case, for the
reason that Johnson had failed to file his petition within time.
This was overruled and a motion filed by Johnson to dis-
miss the appeal for want of an answer. An answer was filed
notwithstanding this motion, which answer was stricken
from the files, leave to refile the same denied, and appar-
ently a default entered, for there then was a motion to set
- aside the default, which was also overruled and judgment
entered, the judgment reciting that it was the same as had
been entered in the county court. The orders of the caurt
on these various motions are assigned as error, but we can-
not examine them, for the reason that the record recites that
the judgment entered was by consent of the plaintiff in
error. Having consented to the judgment, he cannot be
heard to urge error in the proceedings leading to it. It is
insisted in the brief that the record is incorrect in this par-
ticular and that there was no consent. The transeript of
the record imports absolute verity and cannot be impeached
in any manner. We must take that transcript as we find
it. If the transcript is not correct, or if the record is not
correct, the correction must be made in the district court.

JUDGMENT AFFIRMED.,
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WiLLiam H. RiearMire v. HENRY H. HUNTEMAN
ET AL.

FI1LED OCTOBER 2,1894. No. 5241.

1. Review: ADMISSION OF INCOMPETENT EVIDENCE: HARMLESS
ERROR. A judgment will not be reversed becaunse of the ad-
mission of incompetent evidence, where no possible prejudice
resulted.

The evidence keld sufficient to sustuin the verdict.

Error from the district court of Platte county. Tried
below before PosT, J.

I L. Albert and Whitmoyer & Gondring, for plaintiff in

€rror,

J. G. Reeder, contra.

IrvINE, C.

The defendants in error sued the plaintiff in error for
building materials sold and delivered. The plaintiff in
error interposed a counter-claim for damages caused by de-
fective material and delay in delivering the same. There
was a verdict and judgment for the defendants in error for
$980.47.

Error is assigned on the admission in evidence of two
papers, designated Exhibits “A” and “B.” Exhibit A is
not made a part of the bill of exceptions and for that rea-
son the assignment of error in relation thereto would have
to be disregarded. Exhibit B is simply a list of the ma-
terial sued for in the second count of the petition. The
answer expressly admits the contract for this particular
material, the only issue raised being as to the fact of its de-
livery and as to its character. This list conld have no in-
fluence on the determination of this issue; and whether or
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not it was competent, its admission could not have been
prejudicial. It would seem from the general testimony
that Exhibit A was a similar list of other material, and the
same remarks would be applicable to it.

The principal assignment of error is that the verdict is
not sustained by the evidence and that it is excessive. It
~ is admitted that the defendants in error were entitled to
some judgment against the plaintiff in error, but it is urged
that the judgment rendered was too large. No question of
law is involved in this assignment, and it would be useless
to state the evidence in the opinion. It has been examined
and found to be conflicting, with sufficient evidence on be-
half of the defendants in error to forbid our disturbing the
verdict,

JUDGMENT AFFIRMED.

Posr, J., not sitting.

OrrIN R, CaIlN v. CiTy oF OMAHA,
FILED OCTOBER 2, 1894, No. 5590.

1. Eminent Domain: LoCAL ASSESSMENTS: SPECIAL BENEFITS.
The only foundation for a local assessment lies in the special
benefits conferred upon the property assessed, by the improve-
ment to pay which the assessment is made, and an assessment
beyond the benefit so conferred is a taking of property for pub-
lic use without compensation, and therefore illegal.

2. Metropolitan Cities: LocAL ASSESSMENTS: UNSUBDIVIDED
TRACT. Under the law relating to cities of the metropolitan
class, where an improvement extends through an unsubdivided
tract of land, such tract is not subject to local assessment to pay
for such improvement to a greater distance from the improve-
ment than the average distance to which assessments on subdi-
vided lots are levied.
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ERROR from the district court of Douglas county. Tried
below before HoPEWELL, J.

B. G. Burbank, for plaintiff’ in error.
W. J. Connell, contra.

Irvixng, C.

The plaintiff was the owner of a strip of land about 900
feet long and 189§ feet deep fronting on Locust street, in
the city of Omaha, and designated as “tax lot 57.” For
the purpose of opening Twenty-second street from some
point south to Locust street the city appropriated a strip of
land 66 feet wide across the land of the plaintiff. The re-
sult of opening this street was to leave tax lot 57 in two
tracts, one extending east from Twenty-second street, so
extended, 314 feet, the other extending west from Twenty-
second street 507 feet. The plaintiff was awarded 83,010
for the strip of land so taken. In order to pay this award
a local assessment was levied on lot 57 and other property.
The plaintiff paid that portion of the assessment levied on
lot 57 under protest, having objected to the levy before the
board of equalization, and then brought his action under
Compiled Statutes, 1889, chapter 12a, section 69, to re-
cover back the taxes so paid as being invalid, unjust, and
inequitable. It was alleged that the amount assessed upon
tax lot 57 was exorbitant, unjust, and illegal, and in ex-
cess of the special benefits conferred, and that property
south of said tax lot was not assessed at all, although
equally benefited. These allegations were put in issue.
There was a trial to the court and a finding and judgment
for the defendant, from which the plaintiff’ prosecutes er-
ror, assigning practically only that the finding and judg-
ment are not sustained by the evidence. The city rested
its case upon the plaintiff’s evidence, and there is no con-
flict whatever in the proof. The city has not furnished
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us with a brief, and we are not informed upon what grounds
the learned district judge determined the case—perhaps
from a doubt of the authority of the court to review the
assessment in such a proceeding. The uncontradicted evi-
dence shows that the whole amount awarded for the appro-
priation of property was to the plaintiff, for the strip of
land referred to. Of the $3,010 so awarded, $1,000 was
levied upon that portion of lot 57 lying east of Twenty-
second street, $1,000 on that portion lying west of Twenty-
second street, and the remainder in small amounts on land
lying on either side of Twenty-second street north of Lo-
cust, extending back from Twenty-second street 184 feet
and north from Locust street six blocks. The fact that
two-thirds of this tax was levied upon the remainder of
the tract, a part of which was appropriated, and the other
one-third distributed in very small sums over a vast area,
is in itself sufficient to excite grave suspicions as to the
bona fides of the proceedings. Cain subdivided lot 57
into eighteen lots, upon which he constructed houses. The
evidence is uncontradicted that no portion of lot 57 re-
ceived. any benefit from the opening of Twenty-second
street except the two lots which were thereby given a
frontage upon that street,—in other words, made corner
lots by the improvement,—and that the benefit to those
lots did not exceed $150 each. It is elementary constitu-
tional law that the only foundation for a local assessment
lies in the special benefits conferred by the improvement,
and that a local assessment beyond the special benefits con-
ferred is a taking of private property for public use with-
out compensation. (Hanscom v. City of Omaha, 11 Neb.,
37.) This tax exceeds the special benefits conferred by at
least $1,700, and to that extent was clearly illegal.
Further, the tax was levied on the whole of lot 57, ex-
tending west from Twenty-second street 507 feet and east
therefrom 314 feet. Among the subdivided lots to the
north the assessment did not extend beyond a depth of 184
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feet. Section 73 of the law relating to cities of the met-
ropolitan class provides that when ““any public improve-
ment shall extend into or through any unsubdivided tract,
parcel, or parcels of land, said taxes shall be levied so as
not to be charged against the real estate adjoining such im- -
provement for a greater depth than the average distance
through the subdivided real estate to be taxed for said pur-
pose.” Under this statute no portion of lot 57 lying more
than 184 feet from Twenty-second street could be taxed.
The evidence clearly shows that the assessment was made
in an illegal manner and that it was grossly unjust. In
fact the whole scheme of assessment is such as to indicate
that an attempt was made under the guise of a local assess-
ment to take back from the plaintiff two-thirds of the con-
demnation money awarded him. It is but just that where
a portion of-one’s property is taken under circumstances
allowing no deduction for benefits conferred upon the re-
mainder, the remainder, if specially benefited, should bear
its fair proportion of the cost of the improvement ; but the
courts will not permit municipalities to evade the provision
of the constitution, that the property of no person shall be
taken or damaged for public use without just compensation,
by paying the compensation and then under the guise of
taxation taking it back from the person entitled.

REVERSED AND REMANDED.

Hexry W. VALLERY V. STATE OF NEBRASKA.
FILED OCTOBER 2, 1894. No. 537i.

1. Libel: DrrENSE. In a prosecution for libel it is no defense that
the writing was a repetition of previous oral publications and
that the defendant was induced to make the written publication
by acts of the person concerning whom the libel was published.
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: PRIVILEGED PUBLICATION: MALICE. The libel alleged
was published of and concerning a school teacher at a meeting of
the school district called for the purpose of receiving any charges
which might be made and transmitting them to the county su-
perintendent. Held, That the occasion was not one of absolute
privilege, and that the defendant was liable at least on proof of
express malice in the publication.

2.

ERRoR to the district court for Saunders county. Tried
below before MILLER, J.

Simpson & Sornborger, for plaintiff in error.
George H. Hastings, Attorney General, for the state.

Irving, C.

Vallery was convicted in the district court of Saunders
eounty of writing and publishing of and concerning one
Eliza King the following:

- “April 18, 1891. School District No. 49, Saunders
County, Neb. Charges made by one Henry W. Vallery
against Eliza King. * * * Also, Eliza King did tell
one Henry W. Vallery that she did commit adultery with
one George R. Hassenplug, and one Will Morrow, and one
Will Larue, one Col. Odell, and one E. Emphrey, one
George Essex, one Gene Key, one Joe Samic, one Will
Emphres. I, Henry W. Vallery, will swear that this is
true to the best of my belief and knowledge.

“Hexry W. VALLERY.”

The evidence tended to show that prior to the publica-
tion of the writing, which formed the basis of the informa-
tion, Vallery had made similar oral statements to neighbors
of Miss King. Miss King was a school teacher employed
in district 49 of Saunders county. A meeting of the school
district was called for the purpose of taking some action on
the charges which had been circulated. The precise object
of the meeting is generally staled by the witnesses to have
been to procure the formulation in writing of any charges
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which might be preferred, in order that they might be
transmitted to the county superintendent for his action. It
does not seem to have been in the contemplation of those
calling or holding the theeting to take any action themselves,
and it is probable from the evidence that the circulation of
these rumors had caused such a state of affairs in the dis-
trict that it was deemed advisable to force an issue and in
some manner dispose of the matter. The defendant argues,
with great urgency, that the meeting was held in pursuance
of a preconceived plan by Miss King and her father for
the purpose of entrapping Vallery into a written publica-
tion of the charges in order that a criminal prosecution
might be instituted. Such an inference, at least so far as
Miss King’s father is concerned, would be a reasonable, but
by no means a necessary, inference from the testimony, and
there is even slight evidence tending to show that Miss
King was a participant in the acts resulting in the meet-
ing, although her own testimony is positive to the contrary.
‘When the meeting was called to order, its object was stated
by the chairman and a general invitation was extended to
any one who wished to make charges against Miss King to
make them in writing. There was no response, and Val-
lery was directly requested to do so if he desired to make
the charges. He hesitated and desired time to consider, but
finally agreed to place his charges in writing if the meeting, .
by vote, so ordered. The meeting did so order, and the
paper counted upon was then written at Vallery’s dictation,
read over to him, some emendations made, then signed by
him, read aloud, and presented to the chairman, who for-
warded it to the superintendent. On this state of facts the
defendant contends that the evidence shows that the publi-
cation was at the instance and by the procurement of the
person defamed, and that this constitutes a defense. The
argument is general, but we presume that it is directed to
the assignment of error that the verdict is not sustained by
sufficient evidence, and to assignments relating to alleged
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errors in the instructions. We shall first consider the
question presented with relation to the instructions given
and refused.

The defendant requested several instructions, presenting
his theory of the case as above stated. These were refused.
The court of its own motion instructed the jury that if the
complaining witness, or any one acting for her, requested
Vallery to appear at the meeting for the purpose of reduc-
ing the charges to writing, then this would create a case of
privilege; but if the jury should further find that the de-
fendant’s acts at the meeting were not in good faith for the
purpose of discharging a duty, but that he was actuated by
express malice, then he would nevertheless be guilty. The
defendant, in support of his view of the law, cites Kingwv.
Waring, 5 Esp. [Eng.], 156; Weatherston v. Hawkins, 1
T: R. [Eng.], 110; Smith v. Wood, 3 Camp. [Eng.], 323.
These were all civil cases. In King v. Waring the alleged
libel was contained in a letter written in response to an
inquiry as to the character of a servant. The court said
that the issue was that in consequence of the letter the
plaintiff was prevented from getting a place, and if the
letter of inquiry was written, not with a fair view of inquir-
ing as to character, but to procure an answer upon which
to ground an action for libel; no action could be sustained.
Weatherston v. Hawkins was a similar case, and in that we
find the opinions of Lord Mansfield and of Mr. Justice
Buller, both to the effect that the communication was privi-
leged and that no malice was shown. Smith v. Wood in-
volved only the question as to whether the exhibition to a
third person of a caricature at the request of such third
person was sufficient evidence of publication to support a
civil action. Lord Ellenborough held, without an opinion,
that it was not. None of these cases supports the conten-
tion of the defendant, and we are not aware that there ex-
ists, in the law of criminal libel at any rate, any doctrine
akin to that of contributory negligence, whereby a prose-
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cution is barred if the person defamed has, in some man-
ner, induced the publication. Indeed, in civil cases we aye
not aware that the authorities have ever gone further than
to hold that circumstances of provocation may be shownin
mitigation of damages. Nor do we think that the occa-
sion was one of absolute privilege, It has, indeed, been
held that a school district board has authority to discharge
as well as to hire a teacher (Bays v. State, 6 Neb., 167);
but in so doing it acts as any other contracting party acts
in determining to terminate a contract or refuse further per-
formance. It does not act judicially. The power to re-
voke certificates upon notice and hearing is conferred upon
the officers having power to grant the certificate,—in this
case the county superintendent. (Compiled Statutes, ch. 79,
sub. 7, sec. 7.) Conceding, for the purpose of argument,
what the writer, speaking for himself, is by no means pre-
pared to declare, to-wit, that a person making a charge to
the superintendent, or presenting evidence before him, is
entitled to the same protection as a party in filing his
pleadings or a witness in testifying in court, still there
would be no case of absolute privilege made out here. The
charges should be brought to the superintendent and not
to the school meeting. Taking the view of the law most
favorable to the defendant, all that can be claimed is that
the school meeting, being interested in the character of the
teacher, if it called upon Vallery for information he would
be protected, provided he acted on reasonable grounds of
belief with good motives and for justifiableends. Express
malice would render him liable. This is what the court
charged the jury, and the charge was in this respect as fa-
vorable to the defendant as the law would permit.

As to the sufficiency of the evidence little need be said.
The proof adduced of the circumstances surrounding the
case, and especially the vile and abusive language used by
Vallery in testifying, convinces us, as it convinced the jury,
beyond a reasonable doubt, that he was actuated by malice.
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In the brief, complaint is made of certain rulings on the
evidence, but there are no assignments of error relating
thereto and they cannot be considered.

We are asked in case of affirmance to determine that the
sentence was excessive and to reduce it accordingly. The
trial judge imposed the extreme penalty allowed by the
statute,—a fine of $500 and imprisonment for six months.
We certainly cannot say that this punishment is excessive.
We cannot readily conceive a libel of greater enormity
than that of which the jury has found Vallery guilty. It
may well be doubted whether our statutes in this regard
provide penalties of sufficient severity to meet the ends of
justice and prevent the defamation of character. We think
this defendant may well congratulate himself that the law
did not permit a more severe penalty to be inflicted.

JUDGMENT AFFIRMED.

JAMES GADSDEN, APPELLANT, V. WILLIAM LATEY ET
AL., IMPLEADED WITH ALVIN SAUNDERS, APPELLEE.

FiLep OCTOBER 2, 1894. No. 5477.

Mortgage on Lands in Different Counties: SUFFICIENCY
OF RELEASE. A mortgage was made on lands in Dodge, Doug-
las, and other counties. Subsequently an instrument was exe-
cuted and delivered by the mortgagee, reciting the execution of
the mortgage and describing it, but reciting that it conveyed
the Dodge county lands, describing the same, but making no
reference by description to the other land. The instrument
then proceeded as follows: *‘I do hereby acknowledge that the
said mortgage and the note accompanying the same is redeemed,
paid, and satisfied, and I do hereby release all my claim to the
premises covered by said mortgage, and do release and guitclaim
unto [the mortgagors], their heirs and assigns forever, the prem-
ises covered by said mortgage, and do release all obligations due
me by virtue of said note and mortgage.’”’ This instrument was
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acknowledged and was recorded in Dodge county, but not in
Dounglas. Subsequently an action was brought to foreclose the
mortgage on the Douglas county land against one who had pur-
chased after the execution of the release, but without notice
thereof. Held, (1) That the release extended to all land de-
scribed in the mortgage, and was not restricted to the particular
tract described in the recital; (2) that, in the absence of allega-
tions and proof of fraud or mistake, it operated to discharge the
whole mortgage.

APPEAL from the district court of Douglas county.
Heard below before DoaNE, J.

E. T. Hodsdon and Joseph Orow, for appellant.

Saunders, Macfarland & Dickey and John L. Webster,
contra. ‘

Irving, C.

Gadsden brought this action in the district court of
Douglas county to foreclose a mortgage executed by the
defendants Latey and Benson to one Alfred Stedman to se-
cure a note for $5,000. The mortgage covered a large
amount of property situated in the counties of Douglas,
Dodge, Colfax, and Stanton; but the petition described
only property in Douglas and Stanton counties, Stedman
and Gadsden were partners as bankers when the note and
mortgage were executed. Soon after their execution the
note was transferred to the partnership and thereafter to a
banking corporation, which succeeded the partnership. On
the day of the maturity of the note it was again trans-
ferred to Gadsden. On the 10th of April, 1888, Latey
and Benson conveyed a portion of the mortgaged property
to Alvin Saunders. Saunders answered setting up several
defenses, to only one of which attention need be directed.
He pleaded that the note had been paid and the mortgage
satisfied, and, further, that the mortgagee had executed and
delivered a release thereof. There was a general finding

for Saunders and a decree canceling the mortgage on the
13
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land conveyed to him. From this decree Gadsden appeals.
The release referred to was as follows:

“Know all men by these presents, that whereas William
Latey and wife and William V. Benson and wife on the
23d day of September, 1887, by a certain indenture of
mortgage did convey to me certain premises, to-wit, the east
half northwest quarter and the west half northeast quarter
section five (5), township seventeen (17) north, of range
six (6) east of the 6th P. M., in the county of Dodge and
state of Nebraska, which said mortgage was filed for record
in the office of the county clerk of Dodge county in the
state of Nebraska, on the 28th day of September, 1887, at
of said day, and duly recorded in Book ‘W’ of
Real Estate Mortgages, on page 521, and which said mort-
gage was executed and given to secure the payment of a
certain sum of money therein mentioned :

“Now, therefore, for and in consideration of the sum of
one dollar, to me in hand paid by William Latey and Will-
iam V. Benson aforesaid, the receipt whereof is hereby
confessed and acknowledged, I do hereby acknowledge that
the said mortgage and the note accompanying the same is
redeemed, paid, and satisfied, and I do hereby release all
my claim to the premises covered by said mortgage, and
do release and quitclaim unto the said William Latey and
William V. Benson, their heirs and assigns forever, the
premises covered by said mortgage, and do release all obli-
gations due me by virtue of said note and mortgage.

«“Tn witness whereof, I have hereunto set my hand and
seal this 5th day of January, 1888,

“ALFRED STEDMAN. [SEAL.]

“In presence of
«T. B. CREWITT.”

This release was acknowledged and recorded in Dodge
county but mot in Douglas. The reply admits that the
Dodge county land was released, but pleads that it was
‘intended to, and did, release only that land and not the



Vor. 42] SEPTEMBER TERM, 1894. 131

Gadsden v. Latey.

Douglas county land. The evidence shows that when
Saunders purchased he had no notice of the mortgage ex-
cept such as the law imports from its record in Douglas
county, and that he did not at that time know of the re-
lease. There is some evidence tending to create an es-
toppel in pais from ‘other facts; bnt as it is not shown
that Saunders relied upon or even knew of the release, no
equitable estoppel can be claimed by reason thereof, and
the question presented is whether or not, in the absence of
facts constituting an equitable estoppel, the document re-
ferred to operated to discharge the mortgage on the Doug-
las county land and estop the plaintiff from asserting its
invalidity for that purpose.

The first question presented is as to the proper construc-
tion of the language of this instrument. The only premises’
expressly described are lands in Dodge county and this de-
seription is in a recital which identifies the mortgage by
parties, date, and place of record. 1In the operative part of
the instrument is the following language: “I do hereby
release all my claim to the premises covered by said mort-
gage and do release and quitclaim unto [the mortgagors]
the premises covered by said mortgage.” A distinct ref-
erence to the mortgage thus incorporates the mortgage in
the release (2 Devlin, Deeds, sec. 1020, and cases cited);
and the language, extending generally to the land covered
by the mortgage referred to, must be taken to refer to all
such land, and not only to the particular tract described in
the recital. On this question Miller v. Hicken, 92 Cal,,
229, is directly in point, although there the particular de-
scription was contained in the releasing clause instead of a
recital. But if there were doubt as to the construction it
would be set at rest by the following language: “I do
hereby acknowledge that the said mortgage and the note
accompanying the same is redeemed, paid, and satisfied,
and do release all obligations due me by virtue of said note
and mortgage.” No language could be selected more
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clearly expressing an intention to acknowledge satisfaction
of the whole mortgage deed and to discharge the whole
lien of the mortgage. What, then, is the legal effect of the
instrument so construed? Clearly the delivery of this in-
strument operated, in the absence of fraud or mistake, to
divest the lien of the mortgage, and must be held effective
for that purpose until rescinded or reformed for such fraud
or mistake. Neither fraud nor mistake is in this case
pleaded, nor is any reformation asked. The reply in effect
admits the instrument and puts in question merely its legal
effect and construction. If reformation were sought, then
the question would arise as to Saunders’ notice and his bona
fides; but as the case was presented we do not think that
these questions are material. If A be the owner of land
and convey to B, the deed not being recorded, and B there-
after convey to C, C takes title, although he did not inves-
tigate and did not know in fact of the conveyance from A
to B. In such case A could not be heard to set up title
against C on the ground that C took without notice of the
fact making his title good. So here a formal deed of re-
lease was made, including even words sufficient to operate
as a conveyance of the property, and, upon most familiar
principles, the grantors are bound by the instrument and
estopped not only by its operative part, but even by its re-
citals, in so far as they are particular and pertinent to the
subject-matter of the instrument. (7 Am. & Eng. Ency. of
Law, 7, and cases cited.) This estoppel operated in favor
of the grantees in the release, and of Saunders, their privy
in estate. Without regard to the other defenses and the
questions arising therefrom, the foregoing considerations
demanded the decree which was rendered.

JUDGMENT AFFIRMED,



VoL. 42] SEPTEMBER TERM, 1894. 133

Nelson v. Jenkins.

P. A. NELsoN v. W. JENKINS,
FILED OCTOBER 3, 1894. No. 5766.

1. Trespass. In order to maintain trespass to land the plaintiff
must be the owner, or in possession thereof, when the acts com-
plained of were committed.

2. Bill of Exceptions: OMISSION OF EVIDENCE: CERTIFICATE
OF JUDGE. The certificate of the trial judge attached to a bill
of exceptions, reciting that “ the bill contains all the evidence
offered or adduced by either party,”’ is unavailing, and will not
control, where the bill on its face reveals the fact that important
and material evidence has been omitted therefrom; and in such
case the verdict will not be set aside as contrary to the evidence.

3. Trial: ERRONEOUS ADMISSION OF EVIDENCE: WITHDRAWAL:
REVIEW. Error cannot be successfully assigned upon the ad-
mission of evidence, when the trial court subsequently strikes
the evidence from the record and withdraws it from the jury’s
consideration.

4. Instructions: REVIEW. Instructions to the jury must be con-
sidered together, and if then they state the law applicable to the
facts and the issues made by the pleadings, it is sufficient.

5. Highways: ADVERSE Usgr. It is not indispensable to the
establishing of a highway by adverse user that there be no
deviation in the line of travel. If the travel has remained sub-
stantially unchanged, it is sufficient, even though at times, to
avoid encroachments or obstructions upon the road, there may
have been a slight deviation from the common way.

ERrROR from the district court of Dixon county, Tried
below before NoRrRIs, J.

Jay & Beck, for plaintiff' in error.
Barnes & FEames, contra.

Norvay, C. J.

This suit was brought in the district court by P. A.
Nelson to recover damages for trespass upon the south half
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of the northeast quarter of section 9, in township 28, range
8 east, in Dixon county, by reason of the defendant cutting
down a fence erected and standing upon said real estate.
The petition contains the usual averments in an action in
trespass. 'The defendant filed an answer, which, after ad-
mitting the cutting down of the fence in controversy, al-
leges that the same was erected over and across a public
highway, and denies the other averments of the petition.
The plaintiff for reply denies each allegation in the answer
contained. From a verdict and judgment in favor of the
defendant the plaintiff prosecutes a petition in error to this
court.

The first assignment of error relates to the sufficiency of
the evidence to sustain the verdict and judgment. The de-
fendant admits that he cut down and removed the fence in
dispute, but contends that the place where the same was
standing was a part of the public road or highway, and
therefore he committed no trespass. The principal ques-
tion argued in the briefs is, whether a highway was estab-
lished by adverse user by the public for the period of ten
years; but, with the view which we entertain of another
feature of the case, it will not be necessary to consider the
evidence relating to the establishment of the road in con-
troversy, or to decide whether a highway was in fact estab-
lished by the proofs. Though it be conceded that there
was no legal road at the point where the alleged trespass
was committed, still the verdict was not contrary to the evi-
dence. In order to maintain trespass to land the plaintiff
must be the owner, or in possession thereof, when the acts
complained of were committed. This question has more
than once been so decided by this court. (Yorgensen v.
Yorgensen, 6 Neb., 383; Chicago, R. I. & P. R. Cb. .
Shepherd, 39 Neb., 523; Hanlon v. Union P. R. Co., 40
Neb., 52.) The petition in this case fails to allege that
plaintiff was in possession when the alleged trespass was
committed, but avers that he was at that time the owner
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of the land. This allegation of ownership was put in
issue by the defendant’s answer, and it therefore devolved
upon the plaintiff to establish by competent evidence that
he had title to the real estate upon which the fence was sit-
uated. It appears from an inspection of the bill of ex-
ceptions that plaintiff upon the trial introduced in evidence
a deed to the premises, and it is also recited that the origi-
nal of which deed is attached to the bill of exceptions and
marked ¢“Exhibit A.” There is no such exhibit attached
to, nor is the original deed, or a copy thereof, made a part
of, the bill of exceptions in the case. The evidence fails
to disclose the name either of the grantor or grantee de-
seribed in the deed referred to, or that the conveyance was
executed prior to the time the alleged trespass was com-
mitted. While the judge’s certificate attached to the bill
of exceptions contains the statement that ““the bill contains
all the evidence offered or adduced by either party,” such
recital is unavailing and will not control, inasmuch as the
bill on its face reveals the fact that important evidence, the
deed, is omitted. (Missouri P. R. Co. v. Hays, 15 Neb.,
224 ; Oberfelder v. Kavanaugh, 29 Neb., 427 ; Schneider v.
" Tombling, 34 Neb., 661; Dawson v. Williams, 37 Neb., 1.)
It follows that, as the entire evidence adduced in the trial
court has not been embodied in a bill of exceptions, the
verdict cannot be molested on the ground that it is unsup-
ported by, or is contrary to, the evidence.

There are two assignments of error which relate to the
admission of testimony. The defendant at the trial, for
the purpose of establishing a highway by proceedings
under the statute, was permitted to place in evidence the
records of the county board of Dixon county relating to
the laying out of the road over the land in question, and
to introduce, over the objections of the plaintiff, oral tes-
timony as to the contents of the petition upon which it
was claimed the county board had acted. It is strenuously
insisted that the admission of this was erroneous. The
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record shows that the objectionable testimony was subse-
quently, during the progress of the trial, stricken out by
the court, and the error, if any, in its admission was thereby
cured, especially since the consideration of the evidence
was withdrawn from the jury. While the court in its in-
structions did not in express language direct the jury to
disregard the testimony which had been stricken out, the
charge of the court was so framed as not'to submit to the
jury for their determination the question whether a high-
way had been located and established in accordance with
statutory requirements. Therefore the testimony in ques-
tion was as fully and completely withdrawn from the jury
as if they had been told in unequivocal language to dis-
regard it.

Complaint is made of the giving of the third paragraph
of the court’s charge, which is in the following language :
“You are instructed that a public highway may be estab-
lished by adverse use for a period of ten years or more.
A peaceable, continuous, and uninterrupted use of a piece
of ground, as a road by the public, for ten years or more,
creates what is called a ¢ prescriptive’ right to use the road
as such, and.this right continues until it is clearly and un-
mistakably abandoned by the public.” Tt is urged, in
argument, that this instruction is not applicable to the evi-
dence, but that the jury should have been told that a public
road could only be established by adverse user where the
lands are cultivated and improved. The instruction should
be read and construed in connection with the second and
third instructions given at the request of the plaintiff in
error, which read as follows:

2. The jury are instructed that before a highway can
be established by adverse user it must be shown by a fair
preponderance of the evidence that the same has been trav-
eled and used by the public as a highway, and has been
claimed as such for ten years coutinuously, and that the
travel thereon has been confined to definite, fixed limits,
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which must be the same as the boundaries of the highway
sought to be established.

“3. You are instructed that no highway can be estab-
lished by adverse user of wild, uninclosed, or uncultivated
lands.”

It is a familiar doctrine that instructions to the jury
must be construed together, and if then they state the law
applicable to the issues and evidence, it is sufficient. (Gray
v. Farmer, 19 Neb., 69; Bartling v. Behrends, 20 Neb.,
211; Campbell v. Holland, 22 Neb., 589 ; City of Lincoln
v. Smith, 28 Neb., 762.) Considering these three instruc-

tions together, it is manifest that the law was stated quite
as favorably to the plaintiff’ in error as he was entitled to
have given to the jury. There is no conflict in the above
third paragraph of the court’s charge and the third request
of the plaintiff in error. The former stated the general
rule relating to the establishing of public roads by adverse
user, while the latter stated the exception to such rule, that
a highway could not be established by mere user over wild,
uninclosed lands. Each instruction is entirely consistent
with the other and the jury could not have been misled by
the giving of the same.

It is finally urged that the third instruction given at the
instance of the defendant in error is erroneous, which in-
struction reads thus: “The jury are instructed that where
evidence is introduced which tends to establish a highway
by user or dedication, it is not necessary that the travel
shall be upon the identical thread of travel, during all the
time, but the travel may be slightly deviated to avoid ob-
structions.” It is not indispensable to the establishment of
a highway over lands, by prescription, or adverse user, that
there be no deviation in the line of travel. If the point of
travel has remained substantially unchanged for the full
period it is sufficient, even though at times, to avoid en-
croachments or obstructions upon the road, there may
have been slight changes in the line of travel. (City of Be-
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atrice v. Black, 23 Neb., 263.) The instruction of which
complaint is made correctly states the rule, and is based
upon the evidence in the case.

We conclude that the record discloses no ground for dis-
turbing the verdict, and the judgment is therefore

®
AFFIRMED.

GeorGE A. HoagLanp v. HENRY WiLcox.'
FILED OCTOBER 3, 1894. No. 5845,

1. Attachment. The plaintiff in an action is entitled to have a
writ of attachment issued when he has filed an affidavit stating
the necessary facts, in a court where he has instituted an action
and had summons issued, which ean or may be legally served,
if he had the same issued with the true intent that it shall
be served.

2. Venue: AcCTIONS. A suit for the recovery of money, when the
defendant is a resident of the state, must be brought in the
county where the defendant resides, or in the county where he
temporarily is. Such action cannot be instituted in a county in
which the defendant does not reside, before he enters the county.
(Coffman v. Brandhoeffer, 33 Neb., 279.)

: ATTACHMENT: RESIDEN:)E OF DEFENDANT. A
petition was filed in the district court of Douglas county declar-
ing upon an account and promissory note, and an affidavit filed
to procure an attachment, which stated, as grounds for the issu-
ance of the writ, that “the said defendant is about to convert
his property, or a part thereof, into money for the purpose of
placing it beyond the reach of his creditors; that the said de-
feudant has property and rights in action which be conceals;
that the said defendant has assigned, removed, and disposed of
his property, or a part thereof, with the intent to defraud his
creditors; that the said defendant fraudulently contracted the
debt and incurred the obligation for which the said plaintiff’s
suit is brought.”” A summons was procured by the plaintiff to
be issued, directed to the sheriff of Kearney county, and was by
bim there served. Defendant made a special appearance and
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objected to the jurisdiction.of the court, on the grounds that he
was a resident of Kearney county at the time the petition was
filed and summons issued, and was not then in Douglas county,
which was supported by a showing of the truth of the facts
stated as the grounds of the objections. The action of the court
sustaining the objections to its jurisdiction and quashing the
service was not erroneous.

ERROR from the district court of Douglas county. Tried
below before KEYSOR, J.

The facts are stated in the opinion.

o

Switzler & MelIntosh, for plaintiff in error:

Attachment proceedings may be commenced in the
county where property can be found, and summons sent
for service to the county where the defendant resides.
(Cooper v. Reynolds, 10 Wall. [U. S.], 308; Slaughter v.
Bevans, 1 Pinney [ Wis.], 348; Herndon v. Givens, 16 Ala.,
261; Atkinson v. Wiggins, 69 Ala., 190; Becknell v. Beck-
nell, 110 Ind,, 42; Conahan v. Cullin, 2 Disney [O.], 1;
Bauer v. Deane, 33 Neb., 487.)

G. Norberg and Stewart & Munger, contra, cited: Coff-
man v. Brandhoeffer, 33 Neb., 281; Gandy v. Jolly, 34
Neb., 536, 35 Neb., 711; Gates v. Wagner, 46 1a., 355.

HARRISON, J.

On the 9th day of February, 1892, the plaintiff herein
filed a petition in the district court of Douglas county, in
which was stated an action against defendant Henry Wil-
cox, on an account for lumber and material sold by plaintiff
to defendant, also declaring upon a promissory note exe-
cuted by defendant in favor of plaintiff, and also filed an
affidavit for attachment, in which it was stated: “Affiant
further says that the said defendant is about to convert his
property, or a part thereof, into money for the purpose of
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placing it beyond the reach of his creditors; that the said
defendant has property and rights in action which he con-
ceals; that the said defendant has assigned, removed, and
disposed of his property, or a part thereof, with the intent
to defraud his creditors; that the said defendant fraudu-
lently contracted the debt and incurred the obligation for
which the said plaintiff’s suit is brought.” The affidavit
also contained the following statement as a foundation for
issuance of notices in garnishment: “And this affiant fur-
ther says that he has good reason to believe, and does be-
lieve, that the ZEtna Insurance Company and the Con-
necticut Fire Insurance Company of Hartford, Connecticut,
and within the county of Douglas, have property of the
defendant in their possession; that said property consists
of loss payable to the defendant by each of said insurance
companies on account of the destruction by fire of property
of said defendant covered by insurance policies written by
each of the said insurance companies herein named; that
on account of said loss by fire of said property the sald two
insurance companies, and each of them, are indebted to the
defendant in an amount unknown to affiant.” The under-
taking was filed as required by law and approved by the
clerk. A summons for Henry Wilcox was issued, directed
to the sheriff of Kearney county, and an order of attach-
ment and garnishee summons issued and delivered to the
sheriff of Douglas connty. These writs were all returned
duly served, the summons to Wilcox having been person-
ally served upon him in Kearney county. The return of
the writ of attachment shows that it was not levied directly
upon any property of the defendant, and the record does
pot disclose whether the garnishees ever answered, hence
we are not informed as to whether or not any property or
credits of defendant were reached by the process issued in
the attachment proceedings. Afterwards the defendant
Wilcox entered a special appearance and filed the following
objections to the jurisdiction of the court:
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“Comes now the defendant Henry Wilcox, doing busi-
ness as the Wilcox Lumber Company, and appearing spe-
cially for the purpose of objecting to the jurisdiction of this
court, and for no other reason or purpose, shows to the
court that it has no jurisdiction to proceed in the above en-
titled cause for the following reasons:

- “1. This defendant is a resident of Wilcox, Kearney
county, Nebraska,

“2. The pretended service of the pretended summons
from Douglas county, Nebraska, on this defendant was
made in Kearney county, Nebraska.

“3. The Altna Fire Insurance Company and the Con-
necticut Fire Insurance Company are not parties to this
suit, but said insurance companies have been summoned to
appear and answer as garnishees only.”

The objections were accompanied by affidavits setting
forth the facts of his residence in Kearney county, and
that he was not in Douglas county at the time the petition
in the suit was filed. On hearing in the district court the
challenge to the jurisdiction was sustained and the following
order made: “Now on this 14th day of April, A. D. 1892,
this cause being heard on objections of defendant to juris-
diction of the court herein, upon consideration whereof the
court sustains the said objections, and hereby orders that
the service of process heretofore made upon defendant in
this action be, and the same. is hereby, quashed, to which
order and ruling of court plaintiff excepts, and upon ap-
plication is allowed forty days from rising of court in which
to prepare and serve bill of exceptions herein.” To secure
a review of the above order the case was removed to this
court by petition in error in behalf of George A. Hoagland,
plaintiff.

The only question presented for consideration and deter-
mination is, did the commencement of the attachment pro-
ceedings in Douglas county, where property or credits be-
longing to the defendant could be found and subjected to
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attachment process by the aid of garnishment, authorize the
issuance of the summons to Kearney county and render its
service there sufficient service upon which to predicate a
personal judgment against the defendant so served, or one
which would appropriaie the property or credits, if any
discovered, to the payment of the plaintiff’s claims?

In the case of Coffman v. Brandhoeffer, 33 Neb., 279, it
was held: ““An action is considered commenced, so far as
the right to issue a writ of attachment is concerned, as soon
as the petition is filed in the proper court, and a summons
is issued thereon with a bona fide intent that it shall be
served.” ‘A suit for the recovery of money, when the
defendant is a resident of the state, must be brought in the
county where the defendant resides, or in the county where
he temporarily is. Such action canuot be iustituted in a
county in which the defendant does not reside before he en-
ters the county.” But it is contended by the counsel for
plaintiff that the doctrine announced in Coffman v. Brand-
hoeffer does mot apply in the case at bar, because, as they
state in their brief, ““it was not a proceeding in rem.” The
opinion in the case was written by NorvaL, J., who makes
the following statement: ¢ This suit was commenced on
the 3d day of April, 1890, in the county court of Doug-
las county by the plaintiff in error upon a promissory note
signed by the defendant. At the same time an affidavit for
attachment and garnishment was filed, and a summons,
writ of attachment, and garnishee summons were issued,
returnable May 5, 1890. The grounds for attachment
were: (1) That the defendant was about to remove his
property, or a part thereof, out of the jurisdiction of the
court with intent to defraud his creditors; (2) that the
defendant is about to couvert his property, or a part
thereof, into money for the .purpose of placing it be-
yond the reach of his creditors; (3) that the defendant
has property and rights in action which he conceals;
(4) That the defendant has assigned, removed, or disposed
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of, and is about to dispose of, his property or a part thereof,
with the intent to defraud his creditors; (5) that the de-
fendant fraudulently contracted the debt on which the ac-
tion is about to be brought. On April 25 the summons
was returned not served, the defendant not being found in
the county.” The defendant filed a motion which was as
follows: “Comes now the defendant, by his attorney, and
makes his appearance specially and for the sole purpose of
objecting to the jurisdiction of this court, and respectfully
represents that this court has no jurisdiction of this de-
fendant and no means of obtaining jurisdiction, and there-
fore no basis or authority for issuing an attachment against
this defendant. Wherefore defendant asks that said at-
tachment be withdrawn and declared void.” With this
motion several affidavits were filed establishing that the de-
fendant was a resident of Keith county, and not in Doug-
las county when the action was instituted. There were also
affidavits presented on the part of plaintiff, which, quoting
the language of the opinion, were “to the effect that at the
time the summons was issued they had information that the
defendant was en route to the county of Douglas from Keith
county ; that the summons was issued with a bona fide in-
tention to have it served on the day it was issued, or before
the return day thereof, and that the defendant was every
few weeks in Douglas county, and plaintiff believes he will
soon have an opportunity of having the summons served
on the defendant in said county.” The motion was sus-
tained and the case dismissed, and in the district court of
Douglas county, on error thereto, the ruling was sustained,
and in this court it was affirmed, the syllabus on the ques-
tion of jurisdiction being as heretofore quoted, and in the
text of the opinion it is stated: “For some purposes an
action is not regarded as commenced until the defendant is
summoned; while for others an action is deemed begun
when the petition is filed and a summons is issued thereon
which is served on the defendant. Manifestly it was the
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intention of the legislature that an order of attachment
could properly issue before the summons is served. The
purpose of an attachment is to secure the property of the
debtor for the payment of the judgment that shall be ren-
dered against him. If the plaintiff must wait until the
service of a summons is made on the defendant before he
can sue out an attachment, the remedy would be of little or
no value. 'We conclude that an action is to be considered
commenced, so far as the right to issue a writ of attachment
is concerned, as soon as the petition is filed in the proper
court, and summons is issued thereon with a bona fide
intention that it shall be served. (Hagan v. Burch, 8 Ia.,
309; Reed v. Chubb, 9 Ia., 178; Bell v. Olmsted, 18
Wis., 75.) Of course attachment proceedings will be of
no avail unless suit is brought in a court having jurisdic-
tion and personal service of a summons is made upon the
defendant or service is obtained by publication when such
service is proper. The next question presented is, was this
action properly brought in Douglas county? The suit is for
the recovery of money, and it is undisputed that the defend-
ant wasthen a resident of the state and could have been per-
sonally served with a summons therein. This not being
a local action, section 60 of the Code governs as to the county
in which it must be brought. This section reads: ‘Every
other action must be brought in the county in which the
defendant or some of the defendants reside, or may be
summoned.” The defendant was a resident of Keith
county, and was not in the county of Douglas when the
suit was instituted! The sheriff returned the summons
indorsed ‘ Not served, the defendant not found in Douglas
county.” Clearly the meaning of section 60 is that actions
like this, if not instituted in the county where the defend-
ant resides, must be begun in the county where the defend-
ant actually is, and the summons must be served upon him
while in the county. The suit cannot be commenced before
he enters the county. * * * The suit being improp-
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érly brought in Douglas county, there was no authority for
issuing the attachment.”

It was undoubtedly determined in the opinion in the
above case that an action, such as is the one at bar, must
be commenced in the county where the defendant, if only
one, as in this case, resided or was present and could be
served with process at the time of the institution of the
action, and the facts of the attachment and garnishment
proceedings, being a part of the suit, could not and did not
alter or extend the right of the plaintiff to make service of
process upon the defendant beyond the manner prescribed
and authorized by statutory provisions, as was attempted
in the case at bar by the issuance of summons to the sheriff
of Kearney county. Notwithstanding that jurisdiction
might have been obtained of property of defendant, if any
found in Douglas county, by the officer with the attach-
ment writ, or through the process of garnishment, yet the
court would have been powerless to render any judgment
or make any order which would subject it to the satisfac-
tion of the debt of defendant until in some manner pointed
out by the law, service of notice was effected upon the
defendant, and as he was a resident of the state, it could not
be by publication; and as he was not a resident of, and was
not at the time in, Douglas county, he could not be person-
ally served. There could be no judgment entered without
notice given. (See Cooley, Constitutional Limitations [5th
ed.], 498; Windsor v. McVeigh, 93 U. 8., 277; Brown,
Jurisdiction, sec. 40 ; Anheuser-Busch Brewing Associa-
tion v. Peterson, 41 Neb., 897.) The service of the sum-
mouns in Kearney county was unauthorized by any provis-
ion of our law, and hence was ineffectual, and the court
below did not err in sustaining the objection to it.

The counsel for plaintiff have cited and quoted from the
case of Cooper v. Reynolds, 10 Wall. [U. 8.], 308, but
this was a decision rendered in a collateral attack upon the

effect of a judgment rendered in an attachment case, where
14
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the writ had been levied upon property, and was not a di-
rect attack upon the jurisdiction of the court in the origi-
nal suit, as is the one at bar, and we do not consider it as
decisive of the question in the case now under considera-
tion.

The case of Slaughter v. Bevans, 1 Pinney [ Wis.], 348,
is cited by counsel as being directly in point. From the
report of the case we gather that Bevans commenced an action
in Towa county district court and sued out a writ of attach-
ment and also writs of attachment directed to Brown, Dane,
Grant, Milwaukee, and Racine counties. The sheriff’ of
Towa county returned the writ directed to him nulla bona,
but personally served; how or when the personal service
'was made not being stated or appearing in the return.
The defendant in the case, Slaughter, made a motion to
dismiss the proceeding, alleging, as a reason for dismissal,
that he was a resident of Dane county at the time of the
commencement of the action, and still continued to reside
there. This motion was overruled, and the supreme court,
in passing upon this point, says in the syllabus of the case:
“The law does not confine the plaintiff in attachment,
in suing out his writ, to the county where the defendant
resides or where he is found; the affidavit that the defend-
ant has property in the county where the writ issues, is a
sufficient authority for commencing in such county ;”
in the body of the opinion: “The fourth error assigned is:
that the court erred in overruling the motion to dismiss the
attachment. The motion was made at the September term,
1340, on the ground that the defendant was at the time of
the commencement of the suit, and continued to be, a resi-
dent of Dane county, and not of the county of Towa. The
process of attachment is, in the case of a non-resident, a
means of compelling a party to appear through his prop-
erty. It is not rezulated by the general law respecting
proceedings in courts, but it is regulated exclusively by the
act upon the subject of attachments. That act does not

and
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confine the plaintiff in his suit to the county where the de-
fendant resides or is found. The original affidavit filed by
the plaintiff sets forth that the defendant had property in
the county of Iowa, which was enough to authorize the
" writ in that county, if the point were doubtful.” The
foregoing opinion, while it holds that a writ of attachment
may be obtained or issue in a county other than the one in
which the defendant resides or may be found if the proper
affidavit is filed, does not hold that the action may proceed
without service upen the defendant, and the return of the
writ of attachment showed personal service, which is a
material fact, as the law of Wisconsin has always seemed
to contemplate that some service of the attachment writ
shonld be made, and when made be a sufficient foundation
for further proceedings to subject the property, if any levied
upon, to the payment of the debt the recovery of which
was sought in the action in which the writ issned. The
learned judge who wrote the opinion in the case of Slaughter
v. Bevans doubtless had this condition of the law of Wis-
consin in regard to attachment, coupled with the fact that the
return of the writ showed service on defendant, in mind
when he stated, “The law does not confine the plaintiff in
attachment, in suing out his writ, to the county where the
defendant resides or where he is found.” There are nosuch
provisions in our law, and we do not think the rule an-
nounced in Slaughter v. Bevans entirely applicable, or a
governing one here.

Another case which is cited by counsel is that of Herndon
v. Givens, 16 Ala., 261, in which the opinion of the court,
in so far as it i embodied in the syllabus, is as follows:
¢The statute of 1807, which enacts that ‘no freeholder of
this state shall be sued out of the county of his permanent
residence,” does not apply to suits commenced by attach-
ment;” and in the text: “The act of 1807 enacts that ‘no
freeholder of this state shall be sued out of the county of
his permanent residence, provided the same be within this
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state, unless it be in the actions enumerated in the last sec-
tion ; nor shall any person who may reside in this state be
held to bail, if sued out of the district or county of his resi-
dence and freehold.” (Clay’s Dig., 342, sec. 163.) This
enactment does not apply to suits commenced by attach-
ment, but only to those instituted in the ordinary mode of
process against the person of the defendant. The attach-
ment is an extraordinary remedy, justified by the exigency
of the case, and supposes that the seizure of the defendant’s
property by the initiatory process is most probably essen-
tial to the recovery of the plaintiff’s demand. If the
creditor was always compelled to sue it out in the county
in which the debtor may be a ‘frecholder’ and have a
¢ permanent residence,’ it would sometimes be ineffectual,
and the debt might be lost. Thus, where the freehold was
of much less value than the amount of the debt, or was en-
cumbered, and the creditor might meet the debtor in an-
other county removing all his personal estate beyond the
limits of the state, if the creditor in such case were required
to sue his attachment in the county of the debtor’s resi-
dence, before it could be levied, the latter might transfer
his property to another jurisdiction.” The reasoning upon
which the rule announced was founded, that if the creditor
discovered his debtor in a county other than that of his
permanent residence removing his personal property be-
yond the limits of the state, and must go to the county of
the debtor’s residence to commence an action before he can
institute a suit and sue out an attachment, before it could
be levied the debtor might get without the state and thus
defeat the plaintiff’s claim and evade the process of the
court, is robbed of its potency and force in this state by
our statutory provisions which allow an action to be
brought against the party in any county where he can be
served with summons, thus providing for the exact contin-
gency or situation supposed by the Alabama court and used
to illustrate and explain the rule in Herndon v. Givens.



Vor. 42] SEPTEMBER TERM, 1894. 149

Mead v. Weaver.

The rule announced in that case is derived from a decision
construing a provision of statute differing very materially
from ours on the subject embraced and giving, as a ground
for the position taken, a reason the significance and force
of which is destroyed by our laws, which provide a remedy
for the exact difficulties and conditions which moved the
Alabama court to announce the decision it did, and we
cannot adopt it or allow it to have a controlling influence
in the decision of the present case.

The other Alabama case cited, Atkinson v. Wiggins, 69
Ala., 190, and another which we find, McPhillips v. Hub-
bard, 12 So. Rep. [Ala.], 711, both follow and are based
upon the reasoning in Herndon v. Givens, supra, and are
entitled to no greater weight or consideration as precedents
than should be given to it.

. We are satisfied that the lower court was right in hold-
ing that the commencement of the action by attachment, or
the fact that a writ of attachment had been obtained in the
action in Douglas county, was not sufficient to authorize
the issuance of the summons to Kearney county and ite
service on defendant, that such service was invalid and in-
effective, and there was no error committed in quashing
the service.

AFFIRMED.

WiLriaM D. MEAD, JR., v. FRANK L. WEAVER.
FILED OCTOBER 3, 1894. No. 5784,

1. Witnesses: CONVERSATION WITH DECEASED CO-PLAINTIFF: .
ProoF. On suggestion of the death of one of two plaintiffs,
where it had been ordered that the action proceed in the name
of the survivor as plaintiff, held, that thenceforward said survivor
was suach representative of the deceased that a conversation be-
tween one of the parties interested and deceased was not provable
by such interested party’s testimony.
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2. Attorneys’ Fees: TAXATION IN FEDERAL CouUrTs. The
taxation of attorneys’ fees by the federal courts is a matter of
which such courts have sole cognizance, and such taxation can-
not in the state courts be impeached as being contrary to public
policy.

ERrror from the district court of Douglas county. Tried
below before FERGUSON, J.

The opinion contains a statement of the case,

William A. Redick, for plaintiff in error:

The court erred in refusing to admit testimony as to con-
versations with I&. W. Whipple, deceased. (Shain v. Forbes,
23 Pac. Rep. [Cal.], 198 ; Hess v. Lowery, 122 Ind., 225;
Kansas Mfg. Co. v. Wagoner, 25 Neb., 442; Bates v.
Foreht, 1 S. W. Rep. [Mo.], 120; Magenau v. Bell, 13
Neb.,249; Wolf v. Madden,47 N. W. Rep.[Ia.], 981; Ap-
person v, Exchange Bank, 10 8. W. Rep. [Ky.], 801.)

The attorney should not be allowed to recover. (Hop-
ping v. Quin, 12 Wend. [N. Y.], 517; Scobey v. Ross, 5
Ind., 445; Semmes v. Western Union Telegraph Co., 20
Atl. Rep. [Md.], 127; In re Breckenridge, 31 Neb., 490.)

Weaver & Giller and C. A. Baldwin, contra, contending
that the testimony relating to conversations with E. W,
Whipple, deceased, was properly excluded, cited : Wamsley
v. Crook, 3 Neb., 344,

Ryay, C.

This action was begun in the county court of Douglas
county by Ernest W. Whipple and Frank L. Weaver, as
partners doing business in the name and style of Whipple
& Weaver. After an appeal had been taken to the district
court, the death of Ernest W. Whipple was suggested, and
on motion it was ordered that the case proceed in the name
of Frank L. Weaver, the remaining party plaintiff. In
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the petition it was averred that plaintiffs were practicing
attorneys, and that during the month of December, 1888,
the defendant William D. Mead placed certain notes, se-
cured by two mortgages, in the hands of plaintiffs with in-
structions to foreclose the same in the United States circnit
court for the district of Nebraska, and promised to pay
plaintiffs for such services, and plaintiffs promised to take
therefor whatever sum the said court should allow as
attorneys’ fees; that pursuant to such instructions and in
consideration of the aforesaid promise, plaintiffs began two
foreclosure suits in favor of the aforesaid William D. Mead,
—one on December 14, 1888, against George J. Paul and
Gustave B. Hengen, and the other on December 26, 1888,
against George J. Paul and George B. Tzschuck, and prose-
cuted said suits to judgment; that in each of said foreclosure
actions a request for stay was duly filed. It was further
alleged by the plaintiffs that as attorneys in said fore-
closure proceedings they obtained an allowance of thesum
of $175 as attorneys’ fees in each case, and that about the
expiration of the stays taken they were discharged as attor-
neys from both foreclosure cases, and that after discharg-
ing plaintiffs as such attorneys, William D. Mead settled
and satisfied of record the judgment rendered in the case
first above described. The recovery of judgment for the
above aggregate sum of $350, with interest thereon from
July 8, 1889,—the date whereon the two decrees of fore-
closure were entered,—constituted plaintiffs’ first cause of
action. For their second cause of action the aforesaid
plaintiffs alleged in their petition that on the 14th day of
June, 1889, they, at the request of William D. Mead, on
his behalf commenced injunction proceedings in the said
United States circnit court to restrain George J. Paul and
others from removing from the premises, on which Mead
held a mortgage, certain buildings, constituting a part of
the realty mortgaged, and obtained a restraining order as
prayed, for which services they claim judgment for the sum -
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of $100, with interest from June 14, 1889. In the answer
it was alleged by way of defense that Mead was a resident and
citizen of the state of New York when the aforesaid foreclos-
ure proceedings were begun, while Jamieson was a resident
and citizen of the state of Nebraska; that Mead was advised
by plaintiffs to bring said foreclosure suits in the circuit
court of the United States for the district of Nebraska, and
further advised that said suits could not be brought in said
court unless said Jamieson assigned and indorsed said notes
and mortgages to said Mead, but that if his assignment
and indorsement was made, then said Mead, beinga citizen
of New York, could bring suit in said court against the
defendants in the foreclosure proceedings who were all resi-
dents and citizens of the state of Nebraska ; that in pur-
suance of the’instructions of said plaintiffs, and relying on
the advice so given, defendant Mead procured said assign-
ments and said suits were commenced in said court as al-
leged ; that the petition in either of said foreclosure suits
did not disclose the residence or citizen-hip of Jamieson,
but alleged the citizenship of Mead and the several re-
spondents in each suit, but nowhere in said suits did the
citizenship of said Jamieson appear until after decrees and
the expiration of the stays. The defendant furthermore
answered that upon expiration of the stays when orders of
sale had been issued, the defendant for the first time discov-
cred that the said circuit court had no jurisdiction to fore-
close said mortgages on account of the lack of requisite
citizenship of Jamieson, the complainant’s assignor, and
the decrees in said causes were nullities, or the question of
their validity so grave that it would be unsafe and unwise
to proceed with said sales when the title to the property sold
thereat would be defective if not worthless. Thereupon
the defendant denied himself the further services of plaint-
iffs and under the advice of other counsel in good standing
as to legal ability, settled one of said suits for the sum of
$225 less than the face of the decree; that in the other suit
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no settlement could be effected, wherefore Mead was com-
pelled, as he alleged, to go on with the sale and take his
chance on the title procuyed thereat, which he did, and
bought the property in at said sale, which was confirmed
by the court over the objections of the foreclosure defend-
ants, interposed on account of the want of jurisdiction of
said court, which availed nothing except to prevent the
recovery of a deficiency judgment, which, but for such
want of jurisdiction, should have been rendered for about
$2,400. In relation to the injunction proceedings described
in the petition, defendant Mead answered that they were
simply auxiliary to the foreclosure proceedings, and that
the compensation in the foreclosure proceedings provided
for should be held to be a discharge of all liability on ac-
count of attorneys’ fees in said injunction proceedings. The
prayer of the answer of defendant Mead was that his
damages set forth in his answer as having arisen on account
of the malpractice of the plaintiffs should be set off against
any amount which might be found due plaintiffs, and that
Mead might be dismissed with his costs. By a reply the
averments of the answer were denied. A trial of the is-
sues resulted in a verdict in favor of plaintiffs for the sum
of $539.87, upon which judgment was duly rendered. To
reverse this judgment the defendant, as plaintiff, has filed
his petition in error in this court.

It is unnecessary to discuss the evidence adduced in sup-
port of each party’s contention, for there was sufficient to
support a verdict in favor of either party. The contest
was largely directed to proof on the one hand that the
commencement of the foreclosure procecdings in the federal
court was suggested by the defendant in error simply to
enable them to secure the taxation of attorneys’ fees, not-
withstanding the fact known to said defendant in error
that to enable Mead, a resident and citizen of New York,
to institute such proceedings in the United States court it
was necessary that he should secure an assignment from
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Mr. Jamieson of his rights as joint owner of the notes se-
cured by the mortgages of which foreclosure was desired.
The defendant in error showed by the testimony of Frank
L. Weaver that he had no knowledge that Mr. Jamieson
was a resident or citizen of Nebraska. The plaintiff in
error then offered to prove a conversation between Mr.
Whipple (since deceased) and Mr. Jamieson, whereby, as
plaintiff in error claimed, it would be shown that Whipple
knew that Jamieson was a resident and citizen of Nebraska,
and that notwithstanding such knowledge he advised that
the assignment should be made and foreclosure begun in
the name of William D. Mead as complainant in the fed-
eral court. An objection to this proposed testimony was
sustained on the ground that as Whipple is now dead, any
conversation had between him and a witness adversely in-
terested could not be given in evidence as against Whipple’s
representative. In section 45 of our Code of Civil Pro-
cedure it is provided that in case of the death of a party to
an action the court may allow the action to continue by or
against liis representative or successor in interest. As has
already been said, the district court, upon suggestion of the
death of Whipple, ordered that the case proceed in the
name of Weaver, the surviving plaintiff. By the statute,
which conferred power upon the district court to make this
order, the party in whose name the action is continued is
designated as the “representative” of the deceased. We
are not at liberty to ignore this use of the word “repre-
sentative”” when so directly referred to, as we find it in sec-
tion 329 of the same Code. There had been no evidence
given which, under the section just referred to, rendered
competent the testimony offered as to the alleged conversa-
tion between Jamieson and Whipple. The transfer of the
mortgage securities admittedly left Jamieson as much actual
interest in the result as before the assignment. The exclu-
sion of the proposed testimony of Jamieson was therefore
proper, ( Wamsley v. Cook, 3 Neb., 344; Ransom v. Schmela,
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13 Neb., 74; Magenau v. Bell, 13 Neb., 249; Housel v.
Cremer, 13 Neb., 298.) The exclusion of the proposed
testimony of Mr. Mead as to his conversation with Mr.
Whipple was proper on the ground just stated and, there-
fore, will receive no independent consideration.

The defendant, by way of answer, and throughout the
trial, insisted that the contract looking to the taxation of
attorneys’ fees in favor of the defendant in error was one
contrary to public policy. No claim was made that the
attorneys’ fee provision in the mortgages foreclosed was a
device for covering up the exaction of unlawful interest, as
seems to have been assumed was the case in Dow v. Updike,
11 Neb., 97, in which was first questioned the right to tax
attorneys’ fees. In the opinion just referred to the only
other question made of the right to tax attorneys’ fees was
because in an act passed by the legislature in 1873 that
right was recognized, and it was inferred from the repeal of
said act that the legislature intended to withdraw and deny
this right by which the act repealed had been conferred.
Since the filing of the above opinion there have been other
decisions of this court based upon the inference just noted.
There has also been reprobated a resort to questionable
means by attorneys for the purpose of having taxed these
fees, but this court has never directly nor indirectly assumed
to criticise the power or motives of the federal court in tax-
ing such costs as we have now under consideration.

In respect to the questions argued with reference to in-
structions given and those refused it is sufficient to say,
generally, that there was such a grouping of those com-
plained of in argument with those of which no complaint
is, or properly could be, made that we cannot consider them
as invited by the plaintiff in error in argument. The judg-
ment of the district court is

AFFIRMED.

IrviNg, C., not sitting.
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J. T. RoBinsoxn NorioN CoMPANY, APPELLEE, V. JOHN
B. Foor ET AL., APPELLANTS.

FILED OCTOBER 3, 1894. No. 5671.

1. Fraudulent Conveyances: PREFERRING CREDITORS. An
intention to defraud ought not to be inferred from the mere fact
that by pledging his personal property and mortgaging his real
estate a debtor has given a preference to one or more of his cred-
itors.

2. Judicial Sales: TITLE oF PURCHASER: FRAUD. A pur-
chaser of real property at judicial sale, duly confirmed, takes a
title which cannot be assailed because of fraud in a prior trans-
fer of the decree under which such sale was had, provided the
aforesaid judicial sale itself was in all respects free from fraud
and collusion.

AppPEAL from the district court of Saunders county.
Heard below before BaTEs, J.

H. Gilkeson and Frick, Dolezal & Stinson, for appellants,

Mahoney, Minahan & Smyth and Simpson & Sorn-
borger, contra.

Ryaw, C.

This action, to subject certain real property situated in
Saunders county to the payment of a judgment in its favor,
was commenced by the J. T. Robinson Notion Company
on March 16, 1891, against John B. Foot, its judgment
debtor, and other parties joined as defendants. Of these
parties, it was alleged that the Bank of North Bend fraudu-
lently claimed to be the owner of said real property, while
as to the other parties, M. E. Smith and W. V. Morse, it
was charged, simply, that they had or claimed some inter-
est in the premises as mortgagees. No averment was made
by which, either directly or indirectly, it was sought to
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impeach the bona fides of the mortgages held by Morse or
Smith. As against the Bank of North Bend, it was al-
leged that judgment was obtained by the J. T. Robinson
Notion Company in January, A. D. 1891, against John
B. Foot, in the district court of Dodge county, for the sum
of $1,278; that execution thereon was duly issued, and re-
turned “ No property found whereon to levy,” after which a
transcript of the last named judgment was filed in the of-
fice of the clerk of the district court of Saunders county,
which was followed by an execution from that office, re-
turned as had been that preceding it; that about February
25, 1888, defendant Foot purchased from M. Dowling a
certain note for $1,478.53, secured by mortgage on the
premises now sought to be subjected to Foot’s debt; that
afterward, on September 24, 1888, defendant Foot, in a
proceeding instituted for the foreclosure of said mortgage,
obtained a decree for the sum of $1,546.29, drawing inter-
. est at the rate of ten per cent per annum; that on or about
December 19, 1888, defendant Foot transferred all his in-
terest in said decree to the Bank of North Bend. The sole
charges of fraud made in the petition were in this lan-
guage: “The plaintiff further alleges that said transfer of
said decree from said Foot to said bank was so conveyed
as aforesaid fraudulently, without consideration, and for
the express purpose of protecting the assets of said Foot
against the just claims of the creditor of said Foot, and
for the further purpose of hindering and delaying the
plaintiff and other creditors of said Foot in collecting
their just claims against said Foot. Plaintiff further al-
leges that in pursuance of said fraudulent intent upon the
part of said Foot and said bank, said bank did, on or
about the 15th day of January, 1889, cause said premises
hereinbefore described to be sold at sheriff’s sale, and
thereupon purchased said premises at said sale, and are
now holding said premises under the sheriff’s deed exe-
cuted to said bank upon the confirmation of said sale;
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and plaintiff further alleges that by taking said sheriff’s
deed said bank became the trustee of said Foot, and, as
such, yet holds said premises.” In the petition there
was no averment as to when the indebtedness from Foot
to the J. T. Robinson Notion Company originated. The
existence of any indebtedness is first shown by pleading
the judgment obtained in January, 1891. The trans-
fer of the decree was in the petition asserted to have
taken place on December 19, 1888,—a little more than two
years before there was alleged to have been in existence
any claim in favor of the notion company against Foot.
It requires a very liberal resort to construction to supply
the lacking averment from the general statements that the
transfer of the decree was made “fraudulently, without
consideration, and for the express purpose of protecting
the assets of said Foot against the just claims of the cred-
itor of said Foot, and-for the further purpose of hindering
and delaying the plaintiff and other creditors of said Foot
in collecting their just claims against Foot.” In a close
case this might become very important. It is now men-
tioned because if this indebtedness from Foot to the notion
company had its origin before the events transpired, of
which complaint is made, the company has apparently
slept on its rights for an unusual length of time before be-
ginning this suit, in excuse of which vo explanation has
been offered. On the other hand, if this indebtedness
arose after the transfer complained of] there is shown no
reason justifying complaint by the notion company, for
with fraudulent transfers anterior to the creation of an in-
debtedness to him the creditor ordinarily has no concern.
These, however, are not the only difficulties to be overcome
in sustaining the decree of the district court which granted
the relief prayed. It was shown by the evidence that for
a long time prior to December 18, 1888, the defendant
Foot was carrying on the business of a general merchant
at North Bend, the place of business of the bank ; that
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there were quite a number of claims owing by Foot,—that
to the bank just named then being of the amount of $11,-
045.50. At the date last named Mr, Foot failed in busi-
ness, having on hand a stock of merchandise which in-
voiced about $16,000. He had also several pieces of in-
cumbered real property, among which was that now sought
to be subjected to the payment of the notion company’s
claim. To secure certain of the creditors, he gave chattel
mortgages on his merchandise, as follows: To the appellant
bank, one for $7,545.50 ; to May Brothers, one for $7,500,
and one to Mr. Moone and Mr. Smith for about $2,300.
As the goods mortgaged invoiced about $16,000, and the
amounts secured by these mortgages amounted to $17,-
345.50, fraud could not be implied as to this transaction be-
cause of these creditors taking an inordinate amount of
security. There was, however, still unsecured to the bank
of North Bend a balance of $3,545.50. As security for
$1,900 of this balance, Foot gave the bank an assignment
of his decree against the premises sought to be subjected in
this action, and for the security of the remainder he mort-
gaged to the bank certain lands in Dodge, Platte, and But-
ler counties, subject to certain mortgages which were after-
ward foreclosed. The validity of the decree assigned by
Foot to the bank was in no way assailed in the district
court, and, hence, must conclusively be presumed to have
been correct and just. The first lien established by it was for
costs ; second, the claims of D. C. Hall; third, the claim of
John Beermaker; fourth, the amount due John B. Foot.
The return of sale under this decree shows that the sale
was for the sum of $1,250, on the bid of the Bank of
North Bend.  After satisfying costs, there were distributed
the following amounts under the decree: To D. C. Hall,
$1,064.50; to John Beermaker, $29.55; to John Foot, the
balance, $63.55. Exclusive of costs, the amount actually
paid by the bank to the sheriff was $1,094.05 on the 15th
day of January, 1889, and during the mouth last named
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this sale was duly confirmed, and presumably the amounts
respectively due Hall and Beermaker were paid to them.
There is no claim made that the sale was irregular, nor
that the distribution to Hall and Beermaker was unau-
thorized; neither is their right to receive all that was paid
them in any way questioned. After the bank’s purchase,
its title rested on the decree and sale. The transfer of the
decree then became important only so far as it authorized
payment of such part of the proceeds of the sale as Foot or
his assignee might be entitled to receive from the proceeds
of the sale pursuant thereto. It might be that upon proper
averments, sustained by proofs, the notion company could
show itself entitled to redeem by paying to the bank the
amount by it paid over and distributed between Hall and
Beermaker, with interest thereon; but this would involve
a tender of the amounts last named. No'such tender has
been made; neither was this action one for redemption.
An action to redeem was suggested as the proper proceed-
ing under similar circumstances in MeKeighan v. Hopkins,
14 Neb., 361, and it was therein said that a judicial sale
could not be collaterally attacked except for fraud or col-
lusion. Neither of these grounds were urged as against
the validity of the decree or sale thereunder, and the notion
company, therefore, was in no such situation that it should
be permitted to maintain its action in the form in which it
was instituted, especially in view of the fact that between
the bank and Foot there was no evidence to justify a find-
ing of the existence of the trust relation charged in its pe-
tition.

The evidence in this case has been carefully considered,
and while there were circamstances which called for ex-
planation, there was in each instance such an explanation
as left no reason for suspecting the motives of any of the
parties concerned. The district court seems, by the ques-
tions propounded to the cashier of the bank, to have been
greatly influenced by the fact that at the time the transfer
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of the decree was made the assignor thereof was insolvent,
to the knowledge of the assignee. This circumstance alone
would not be sufficient to justify the inference of fraud, for
an insolvent debtor has the right, in good faith, to prefer
one creditor to another. (Jones v. Loree, 37 Neb., 816.)
The judgment of the district court is

REVERSED.

LArs A. PETERSON ET AL., TRUSTEES OF THE FIrsT
SwepisH Baprist CHURCH OF STROMSBURG, NE-
BRASKA, APPELLEES, V. SAMUEL SAMUELSON ET
AL., APPELLANTS.

FiLED OCTOBER 3,1894. No. 56288,

Religious Societies: SECEDERS: FORFEITURE OF MEMBERSHIP.
‘Where certain members of a church society withdrew therefrom
and organized another society of the same church, and after-
ward returned to the society from which they had withdrawn,
there exists no presumption that by said withdrawal the seceders
had forfeited their membership of the church as parts of which
both societies had existed.

APPEAL from the district court of Polk county, Heard
below before BATES; J.

The facts are stated by the commissioner,

E. L. King, E. E. Stanton, and R. 8. Norval, for appel-
lants:

A majority of the members of a religious society cannot
change the purpose for which its property was acquired by
changing the corporate name of the society. (Baker o.
Ducker, 79 Cal.; 365.) L

15

i
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Even if the majority of the members of a church soci-
ety should secede, such secession would forfeit the right of
the seceders to the common property, and the minority re-
maining become entitled to its exclusive use. (Rottmann v.
Bartling, 22 Neb., 376; Methodist Episcopal Church v.
Wood, 5 O., 283; Lewis v. Watson, 4 Bush [Ky.], 228;
Associated Reform Church v. Trustees of the Theological
Seminary of Princeton, 4 N. J. Eq., 77; Hoskinson v.
Pusey, 32 Gratt. [Va.], 428; McRoberts v. Moudy, 19
Mo. App., 26.) .

An organized church cannot be divested of its property
against its will, even though a majority of its members
enter into a new organization which adopts the name of the
old, provided the old still exists. ( Venable v. Coffman, 2
W. Va, 310; Harper v. Straws, 14 B. Mon. [Ky.], 48.)

There being no provision of the statute permitting two
church societies to organize in one, any preteidded organi-
zation would be void, as the statute cannot be extended by
implication beyond its language. (Evenson v. Ellingson, 39
N. W. Rep. [Wis.], 342.)

H. M. Marquis and M. A. Mills, contra, cited: Walson
v. Jones, 13 Wall. [U. 8.], 727; Shannon v. Frost, 3 B.
Mon. [Ky.], 258; German Reformed Church v. Common-~
wealth, 3 Barr [Pa.], 282; State v. Farris, 45 Mo., 183;
Hadley v. Mendenhall, 89 Ind., 136; Chase v. Cheney, 58
111, 509; Gibson v. Armstrong, 7 B: Mon. [Ky.], 495;
Lamb v. Cain, 29 N. E. Rep. [Ind.], 13; Venable v. Bap-
tist Church of Atchison, 25 Kan., 177. .

Ryavy, C.

This action was brought in the district court of Polk
county by the plaintiffs named as trustees of the First
Swedish Baptist Church of Stromsburg, against the de-
fendants, to enjoin such defendants from threatened forei-
ble detention of possession of cerwain church property.
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No objection was made as to the form of action by which
relief was sought, and none will be raised by us further
than to suggest that we shall not enter upon a considera-
tion of the title to the church property above referred to,
questioned because of alleged irregularities in making con-
veyances thereof. The defendants justify absolute control
of the church property which they have undertaken to
enforce by a claim (1) that the persons named above as
plaintiffs are not in reality trustees; (2) because the church
society for which said persons assume to act as trustees has
no standing to assert a right of possession. It appears
from the evidence adduced that in the year 1873 a church
society was organized near Stromsburg, under the name of
the ¢ Baptist Church Society of the County of Polk and
State of Nebraska,” which society, in 1875, received a con-
veyance of block 3, in Buckley’s Addition to the town of
Stromsburg, upon which lot there is now a church edifice
and parsonage which have cost about $7,000. In the evi-
dence we find it repeated over and over that in 1887 about
fifty members of the church “seceded” and organized a
separate organization under the name of the “Regular
Swedish Baptist Church Society.”  Subsequently the origi-
nal society met with these so-called “seceders,” and a re-
union of these elements was effccted.  After this amalga-
mation was accomplished the society resulting resolved to
and did change its name to that of “The First Swedish
Baptist Church of Stromsburg, Nebraska.” It is argued
that this last named society did not succecd to the rights of
that first above named, because there is no provision of the
statute authorizing the consolidation of two distinet ehurch
organizations resulting in a third one entirely distinct.
The appellees urge that either this must have been done or
the members of the society must have been admitted as
new members, which could only be done when less than
five members dissented,—in this instance there were twenty-
six adverse votes. The trouble with both of these alterna-



164 NEBRASKA REPORTS. [Vor. 42

Peterson v. Samuelson,

tive propositions is that they assume that the seceders were
outside the church which they originally left. The evi-
dence discloses simply that these fifty or more members
organized a new society, built a new church, and worshiped
therein, separate and apart from the society which they had
left. They were still members of the Swedish Baptist
Church at large, and there is no intimation that by seced-
ing from one society their relations to the church at large
were impaired. When, therefore, there was a reunion of
the fragments, the same society existed as had originally
been organized, and it might or might not change its name
as its members chose. This reunion was by merger of
the seceders into the first organized society, and that the
trustees of that society still remained such there can be no
‘room for doubt. After the return of the seceders, the re-
united society elected William O. Backlin, one of the se-
ceders, a new trustee. It is urged in argument that the
three other trustees had previously resigned and are there-
fore now disqualified. The evidence shows that while
there was discord in the affairs of the parent church society,
these three trustees, at a business meeting of the church,
declared they would resign if quiet was not restored, ac-
cording to the testimony of some witnesses. Tested by
the evidence of other witnesses, these three trustees actually
tendered their resignations because of want of harmony in
the church society. In either event this is immaterial, for,
if tendered, the resignations were not accepted and these
trustees continued afterward the discharge of their duties
as trustees. :

Tt is not deemed necessary to enter into a detailed review
of the causes of the ill-feeling which even now seems to.
find lodgment in this little community. The district court
found for the plaintiff on the facts, as to which an extended
statement would subserve no useful purpose, for each find-
ing was based on sufficient evidence. The judgment of the
district court is .
AFFIRMED.
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Fax~NiE M. SLOMAN, APPELLANT, V. WiLLIAM H. SPELL-
MAN, APPELLEE.

FILED OcToBEE 3, 1894. No. 5368,

Review of Conflicting Evidencee. There being no question of
law involved in this case, and the finding of the district court
being supported by sufficient competent evidence, its decres is
affirmed.

APPEAL from - the district court of Douglas county.
Heard below before HoPEWELL, J.

Brome, Andrews & Sheean, for appellant.

Switzler & MeIntosh, contra.

Raean, C.

On the 4th day of February, 1890, William H. Spell-
man filed in the office of the register of deeds of Douglas
county, Nebraska, a duly verified account of certain items
of material and labor which he alleged that he had fur-
nished Fannie M. Sloman in pursuance of a verbal con-
tract made with her for the plumbing and gas-fitting of
her residence on lot 2, in block 10, in West Omaha Ad-
dition to the city of Omaha, and claimed a lien on said
real estate for said labor and muterial so alleged to have
been furnished. On the 27th day of March, 1890, Fannie
M. Sloman filed her petition in the district court of Doug-
las county against said William H. Spellman, alleging, in
substance, that on or about the 1st day of July, 1889, she,
Mrs. Sloman, entered into a verbal contract with Spellman,
in and by whlch he agreed to furnish the material and do
the plumbing and gas-fitting upon a residence she was
then erecting on said lot; that Spellman agreed to furnish
such labor and material at the actual cost thereof, with
fifteen per cent added ; that Spellman represented that the
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actual cost of said labor and material with fifteen per cent
added would not exceed the sum of 8800 ; that in full pay-
ment of the labor and material Spellman might furnish her
under the contract, she agreed to convey him, by a deed of
general warrauty, lot 13, in block 9, Jerome Park Addition
to the city of Omaha, subject to certain incumbrauces, and
that Spellman agreed to accept Mrs. Sloman’s conveyance
of said lot in full payment of whatever labor and material
he should farnish her under the contract; that she had
duly tendered to Spellman a warranty deed of said lot in
Jerome Park Addition in payment for the work and ma-
terial which Spellman had furnished under his contract
with her; that she had accompanied such deed and tender
with an abstract of title showing that she had a good estate
in fee-simple in the lot; that Spellman had refused to ac-
cept the conveyance of said lot in Jerome Park Addition
in paywent of the labor and material he had furnished her;
that he had filed in the office of the register of deeds a
verified account of items of labor and material which he
had furnished for her residence under his contract, and was
wrongfully claiming a lien upon her real estate for the
amount of such labor and material. She prayed for an
accounting with Speliman with respect to the labor and
material which he had furnished towards plumbing and gas-
fitting her residence, that the amount justly due Spellman
on account thereof might be determined, and that he be re-
quired by decree of court to accept in payment of the amount
due him the deed for the lot in Jerome Park Addition, and
for a cancellation of the verified account of items of labor
and material filed by Spellman in the office of the register
of deeds. Spellman, by his answer, admitted that he entered
into a verbal contract with Mrs. Sloman, in and by which
he was to furnish the labor and material for the plumb-
ing work and gas-fitting of her residence. He denied
that by the contract he was to have for the same only the
actual cost of the labor and material with fifteen per cent
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added; averred that she was to pay him for such labor
and material in cash, as the work progressed, the cost of
the material, with fifteen per cent added, and the current
wages for journeyman plumber and helper. He expressly
denied that he agreed to accept from Mrs. Sloman a con-
veyance of the Jerome Park Addition lot in payment of
the work and labor he should furnish her under his con-
tract. He denied that he represented that the plumb-
ing and gas-fitting would not cost to exceed $800, and al-
leged that he did said plumbing and gas-fitting in all
respects according to the contract with Mrs. Sloman, and
that the cost thereof greatly exceeded the sum of $800.
By way of a cross-petition he set up the verbal contract
with Mrs. Sloman, in and by which he agreed to furnish
the labor and material and do the plumbing and gas-fitting
work on her residence; alleged that he had complied in all
respects with the contract; that within four months of the
date of the last item of labor and material furnished nnder
the contract he had made an account in writing of the
items of the labor and material furnished thereunder, duly
made oath thereto, and filed the same in the office of the
register of deeds of Douglas county, claiming a mechanic’s
lien upon Mrs. Sloman’s lot and the improvements thereon
for such labor and material. He prayed for an accounting
of the amommt due him from Mrs. Sloman, and that the
same might be decreed a lien upon her lot and residence.
To this answer Mrs. Sloman filed a reply, consisting of
a general denial of all the allegations of new matter in the
answer. The district court found all the issues in favor
of Spellman, and by decree gave him a lien against the
property of Mrs. Sloman for the amount due him from
ber for the labor and material he had furnished in doing
the plumbing work in her residence, and from this decree
Mrs. Sloman appeals to this court.

It will be seen from what has been sald that the two
material issues in the case were: (1.) Whether Spellman
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agreed to accept the Jerome Park Addition lot in payment
for the labor and material he should furnish Mrs. Sloman.
(2.) If he did not, how much was due Spellman from Mrs.
Sloman for the labor and material he had furnished her in
pursuance of the contract between them? There is no
question of law in the case. It would subserve no useful
purpose to quote the evidence or any of it. On every ma-
terial issue of fact in the case there is an irreconcilable con-
flict of evidence. We do not know who has told the truth;
nor who has been guilty of falsehood. The truth of the
matters litigated in this action will probably never be
known. The district judge saw the witnesses, heard them
testify, observed their demeanor upon the witness stand,
and weighed the conflicting evidence. We cannot say that
he reached an incorrect conclusion; and, indeed, if he had
found these issues in favor of Mrs. Sloman, the evidence
in this record would sustain such finding. The evidence
covers nearly seven hundred pages of closely type-written
matter. We have patiently and carefully read, studied,
and. compared all this evidence because it was our duty to
do s0; but its study has not been entirely devoid of what
might be called a melancholy interest, as it affords a strik-
ing object lesson of the uncertainty and unreliability of
human testimony. Since we cannot say that the findinga
made by the district court are not supported by sufficient
competent evidence, the decree must be and is

AFFIRMED,
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JaMes R. BARNACLE & CoOMPANY, APPELLEE, V.
MEeroN A. HENDERSON, APPELLANT, ET AL.

FIiLED OCTOBER 3, 1894, No. 5547.

1. Mechanics’ Liens: ACCEPTANCE OF NoTE: WAIVER OF

' LieNn. When a materjal-man or laborer takes the promissory

note, draft, or bill of exchange of the owner for the amount due

the former from the latter for labor or material furnished for an

improvement on real estate, there is no conclusive presumption

of law that such note, draft, or bill of exchange was given or

. . .,aceepted in payment and discharge of the debt of which it was

an evidence, nor does the law presame that such material-man

or laborer thereby intended to waive his right to a mechanic’s
-« - lien under the statute.

2.

PN

: INTENTION TO WAIVE LIEN: QUESTION FOR
JUrY. In such case, whether a note was so taken and accepted
in discharge and payment of the debt, and whether the material-

" man or laborer by taking the note intended tMbreby to waive
his lien under the statute, are questions of fact to be determined

. from all the facts and circumstances in evidence in the case.

3.

: WRITTEN CONTRACT: ACCOUNT OF ITEMS. Where the

. contract between an owner and a material-man for the erection
of an improvement upon real estate is in writing, then the filing
of such contract or & copy thereof with the verified ‘‘account of
items’’ is essential to invest such material-man with a lien un-
der the statute.

4

: FORECLOSURE: ORAL CONTRACT: VARIANCE BETWEEN
AFFIDAVIT AND PETITION: ESTOPPEL. Where the contract

. between the owner and the material man is verbal, the fact that
by inadvertence or mistake the material-man alleges in his affi-
davit, filed with the “accounat of items’’ for the purpose of ob-
taining a lien, that the contract was in writing, does not estop
him, in a suit to foreclose a lien, from alleging and proving that
the contract was in fact a verbal one, nor does it render the veri-
fied ‘‘account of items”’ filed to obtain a lien, incompetent evi-
dence.

: CROSS-PETITION OF CLAIMANT: FAILURE OF
OWNER TO ANSWER: REVIEW. A contractor brought suit to
foreclose a mechanic’s lien. The owner and a number of mate-

. .rial-men were made defendants. One of the material-men filed

5.
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an answer in the nature of a cross-petition, claiming a lien upon
the premises of the owner for material furnished in the erection
of the improvement thereon. To this cross-petition the owner
filed no answer. Held, That the owner could not be heard to
object on appeal to the correctness, except as to the amount of
the finding and decree of the district court in favor of such
material-man.

ApPPEAL from the district court of Douglas county.
Heard below before DoaNE, J.

Hall, McCulloch & English, for appellant.

L. D. Holmes, J. . Burgner, Connell & Ives, I. E. Cong-
don, Monigomery, Charlton & Hall, MecClanahan & Gil-
more, Parke Godwin, and Switzler & McIntosh, for appellees.

Racay, C.

On the 29‘h day of April, 1890, one J. H. Van Closter
was the owner of lot 27, Rees Place Addition to the city
of Omaha. While he was the owner of this property he
entered into contracts with various persons by which they
were to furnish labor or material for the erection of some
buildings on said lot. After the improvements had been
commenced Van Closter sold and conveyed the property to
one Hallett H. Henderson. The material-men and labor-
ers not having been paid in full, one of them, James R.
Barnacle & Co., brought this suit against Henderson, Van
Closter, and a large number of other persons—most of them
being parties who had furnished labor or material towards
the erection of the buildings aforesaid—in the district court
of Douglas county, for an accounting of the amount due
them, Barnacle & Co., under their contract with Van
Closter, and to have established by decree of the court a
lien under the statute against said'lot. While this suit was
pending, Hallett H. Henderson sold and conveyed the real
estate to one Meron A. Henderson, who, on her own ap-
plication, was made a party defendant to the action. Find-
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ings and decrees were by the district court rendered in
favor of a large number of parties to the action, and
Meron A. Henderson appeals to this court from the find-
ings and decrees of the district court in favor of the fol-
lowing parties to the suit, namely : James R. Barnacle &
Co., Miller & Gunderson, Kennard Glass & Paint Com-
pany, B. Melquist, and Milton Rogers & Sons. We will
dispose of these in their order.

James R. Barnacle & Co.: The district court found that
there was due Barnacle & Co. from Van Closter $898.56,
and gave them a lien against the real estate in controversy
for that amount. The appellant insists that the amount
found due Barnacle & Co. by the district court was $177.98
too large. ‘The facts on which this contention is based are
that shortly after Barnacle & Co. began work for Van
Closter, the latter gave them his note for $§510; this note
was paid by Van Closter, except the sum of $177.98, for
which amount he gave Barnacle & Co. a renewal note, and
the principal and interest of this renewal note is included
in the amount found due Barnacle & Co. by the district
court. The argument of appellant’s counsel is that Van
Closter gave the $510 note and Barnacle & Co. received it
in absolute payment of that much of the debt owing by
Van Closter to Barnacle & Co. for the labor and material
furnished by the latter towards the improvement, and that
Barnacle & Co., by accepting said note, thereby released
their right to a mechanic’s lieri against the premises to the
extent of $510. In Hoagland v. Lusk, 33 Neb., 376, it
was held: “The acceptance by a material-man of a note and
chattel mortgage as collateral security for materials, pre-
viously furnished for the erection of a building under a
contract with the owner, is not a waiver of the lien of the
material-man, unless such was the intention of the parties.”
‘When a material-man or laborer takes a promissory note,
draft, or bill of exchange of the owner for ‘the amount due
the former from the latter for labor or material furnished
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for an improvement on real estate there is no conclusive
presumption of law that such material-man or laborer ac-
cepted such note, draft, or bill of exchange in payment and
discharge of the debt of which it was an evidence, nor does
the law presume that he thereby intended to waive his
right to a material-man or laborer’s lien. Whether a note
so taken was accepted in discharge and payment of the
debt, and whether the material-man or laborer by taking
the note intended thereby to waive his lien under the stat-
ute, are questions of fact to be determined from all the
facts and circumstances in evidence in the case. (Phillips,
Mechanics’ Liens, secs. 275, 276, and cases there cited;
Young v. Hibbs, 5 Neb., 433.) 1In the case at bar the dis-
trict court, in effect, found that the $510 note was neither
given by Van Closter nor accepted by Barnacle & Co. in
payment and discharge pro tanto of the amount due from
the former to the latter; and that Barnacle & Co. in ac-
cepting the note did not intend thereby to waive their right
to a lien under the statute. The evidence in the record
supports this finding of the district court. Its decree in
favor of Barnacle & Co. is therefore affirmed.

Miller & Gunderson: The district court found there was
~ due from Van Closter to Miller & Gunderson $1,372.10,
The appellant insists that this amount is too large by the
amount of $1,000 and interest thereon. This argument
is based on two contentions: (1.) That Van Closter gave
his note to Miller & Gunderson for $1,000 as part pay-
ment of the amount owing to the latter by the former, and
that Miller & Gunderson accepted said note in payment
and discharge of that much of the debt owing to them
from Van Closter, and thereby waived their right to a lien
for the amount of the note; and as the amount of the note
and interest is included in the amount found due Miller &
Gunderson by the district court, that such finding is erro-
neous to the extent of the $1,000 note and interest. What
has been said above under the Barnacle claim disposes of
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this first contention. (2.) A second contention of the ap-
pellant Mrs. Henderson is, in substance, that her grantor,
Hallett H. Henderson, prior to the time that he became the
owner of the real estate, held a mortgage thereon, and that
Van Closter applied to him for an extension of the time of
paying such mortgage and for an additional loan of §4,200
to be secured by another mortgage on the real estate; that
for the purpose of inducing Henderson to make such ex-
tension and additional loan, Van Closter represented to
him that Miller & Gunderson had already been paid
$1,000 on their contract, and that $2,500 of the $4,200
which Van Closter wished to borrow of Henderson was
also to be paid to Miller & Gunderson; that, relying upon
these representations of Van Closter, Hallett H. Henderson
agreed to extend the time of payment of his first mortgage
and advance Van Closter $4,200 more if he would obtain
from Miller & Gunderson a receipt or voucher for the-
$1,000 which Van Closter represented that he had already
paid them on their contract, and also a receipt for the
$2,500 which Miller & Gunderson were to receive out
of the $4,200 loan; and that in pursuance of this
agreement Miller & Gunderson executed and delivered
to Hallett H. Henderson a written receipt for $2,500 and
for the $1,000, or $3,500; and that thereupon Hallett H.
Henderson extended the time of payment of his first mort-
gage against Van Closter and advanced him the further sum
of $4,200, $2,500 of which was paid to Miller & Gun-
derson ; and that Miller & Gunderson knew that at the
time they signed and delivered the receipt admitting that
Van Closter had paid them $3,500, that Hallett H. Hen-
derson relied and acted upon that statement in making the
additional loan of $4,200 to Van Closter ; that the $1,000
which Van Closter represented he had paid to Miller &-
Gunderson, and which they acknowledged by their receipt
had been paid, was the $1,000 note above referred to, exe-
cuted by Van Closter to Miller & Gunderson, the amount-
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of which, with interest, is included in the amount found
due Miller & Gunderson by the district court. In brief,
the contention of appellant is that Miller & Gunderson
having represented to Henderson that the $1,000 note
made the subject of their mechanic’s lien in this case
had been paid to them by Van Closter, and Henderson
haviag relied upon this and advanced Van Closter $4,200
on the properiy, relying on Miller & Gunderson’s state-
ment that the $1,000 had been paid, or that the property
was not subject to a mechanic’s lien for that amount, that
Miller & Gunderson are now estopped from claiming a lien
against the property for the amount of the $1,000 and in-
terest which they admitted had been paid, and but for
which admission Henderson would not have advanced the
$4,200. If the evidence in the record sustained this con-
tention, it would be fatal to the lien of Miller & Gunder-
son to the extent of the $1,000 and interest thereon. For
it is clear that if Miller & Gunderson represented to Hal-
lett H. Henderson that $1,000 of their claim against Van
Closter for labor and material for the improvement had
been paid and discharged by him, and if Henderson be-
lieved and relied upon that statement and was thereby in-
duced to and did thereby make a further loan to Van Clos-
ter, secured by a mortgage on the premises, that then Miller
& Gunderson would be estopped from afterwards asserting a
lien against the premises for the $1,000 which they had rep-
resented to Henderson as having been paid, and which rep-
resentation caused him to change his status. But there is
no evidence in the record which shows or tends to show that
Henderson either believed the statements made in the re-
ceipt or acted upon them. Henderson does not testify in the
case, Indeed, the record contains no evidence, unless it be
an inference that Henderson did extend the time of pay-
ment of the first mortgage he held against Van Closter or
make the latter an additional loan of $4.200. Van Closter
himself was upon the witness stand, but was not questioned
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on the subject. The finding and decree, then, of the dis-
trict court in favor of Miller & Gunderson and against ap-
pellant cannot be disturbed.

Kennard Glass & Paint Company: The correctness of
the decree rendered by the district court in favor of the
Kennard Glass & Paint Company is assailed here by the
appellant on the theory that such finding and decree are not
supported by any competent evidence. The Kennard com-
pany in its cross-petition alleged that it made a verbal con-
tract with Van Closter to furnish him certain material to
be used in the construction of the building that he was
erecting on the real estate described herein; that it fur-
nished Van Closter the material as per the verbal contract,
and within four months of the date of furnishing the last
item of such material it made an itemized account thereof
in writing, made oath thereto, and filed the same in the
office of the register of deeds of Douglas county. All
these allegations of the cross-petition were proved on the
trial. But the affidavit attached to the “account of items”
filed in the office of the register of deeds recited that the
contract between the Kennard company and Van Closter
was a written contract, and neither a written contract nor
a copy of one was attached to nor filed with the verified
“account of items” filed by the Kennard company for the
purpose of obtaining the lien. The introduction in evi-
dence of this verified *“account of items” or mechanic’s
lien, so filed with the register of deeds, was objected to by
appellant as incompetent. The argument of appellant is
that since the Kennard company pleaded in its cross-peti-
tion that its contract with Van Closter was a verbal one,
that the so-called mechanic’s lien filed in the clerk’s office
was incompetent evidence under the pleading, and that,
therefore, the Kennard company not only failed to obtain
a lien but failed to prove one. As already stated, the evi-
dence on the trial showed beyond dispute that the contract
between the Kennard company and Van Closter was a
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verbal one; that the Kennard company furnished the ma-
terial in pursuance of such contract; that within the time
required by the statute they made an account of the items
furnished under the contract, duly made oath thereto, and
duly filed the same in the proper public office. The evi-
dence further showed affirmatively that the contract be-
tween the Kennard company and Van Closter was not a
written contract, and that the expression in the affidavit
filed with the mechanic’s lien, that the contract was a
written one, was an oversight or mistake. Now, if the
contract made betwcen the Kennard company and Van
Closter had been a written one, and neither such contract
nor a copy thereof had been filed with the account of
items and affidavit filed for the purpose of obtaining
the lien, then it is unquestiouably true that the failure to
file such contract or a copy thereof with the verified “ ac-
count of items” in the clerk’s office would not have in-
vested the material-man with a lien upon the premises.
But in a case where the contract between the owner and the
material-man is verbal, where the material was furnished
in pursuance of such verbal contract, and -the material-man,
in the time required by the statute, makes an account of
the items of the material furnished as required by the stat-
ute, and makes oath thereto and files the same in compli~
ance with the law, then the fact that, by inadvertence or
mistake, the material-man alleged in his affidavit that the
contract was in writing does not estop him in a suit to fore-
close the lien from alleging and proving that the contract-
was in fact a verbal one, nor does it make the verified
“account of items” filed to obtain a lien incompetent evi-
dence. The finding and decree of the district court in.
favor of the Kennard Glass & Paint Company must, there-
fore, be affirmed.

Melquist: Neither the appellant nor her grantor, Hal-.
lett H. Henderson, nor his grantor, Van Closter, filed any
answer or, other pleading to the cross-petition filed by Mel-,
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quist for the purpose of foreclosing his alleged mechanic’s
lien against the Van Closter premises. The appellant,
therefore, cannot be heard to object on appeal to the cor-
rectness of the finding and decree of the district court made
in favor of Melquist, except as to the amount. (Zarrs
v. Keck, 40 Neb., 456.)

Milton Rogers & Sons: These parties filed an answer in
the nature of a cross-petition in the suit, in which they al-
lege that there was due them $633.67 and interest thereon
from Van Closter for material furnished him by them in
pursuance of a written contract between the parties, and
which material was used in and about the construction of
the building on the premises of Van Closter. The district
court in its decree found that there was due them from Van
Closter the sum of $648.41 for materials furnished him in
pursuance of the contract pleaded in the cross-petition, and
rendered a decree giving Milton Rogers & Sons a lien upon
the Van Closter lot. There is not in this entire record
one single word of evidence tending to support this find-
ing and decree of the district court. It must, therefore, be
reversed. The finding and decree of the district court in
favor of Milton Rogers & Sons is reversed and dismissed.

The decree of the district court in all other things is
affirmed,.

JUDGMENT ACCORDINGLY.

BRrOWNELL & COMPANY FT AL., APPELLANTS, V. ELIJAH
STODDARD ET UX., APPELLEES.

FiLED OCTOBER 3, 1894. No. 5394,

1. Fraudulent Conveyances: CREDITOR’S BILL: HUSBAND AND
WiFe: REsULTING TRUST. In an action by judgment creditors
to subject to the payment of their judgments land conveyed by

16
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the debtor through a third person to the debtor’s wife, the wife
testified that when the land was bought by her hasband, twenty
years prior to.the trial, she furnished a portion of the purchase
money. There was no evidence tending to show that there was
any agreement or intention that the money should be repaid or
that the wife should have either a lien upon or interest in the
land. Held, That such evidence was insufficient to establish in
her favor either a lien for the money so furnished or a resulting
trust in the land.

: EQurTy: EVIDENCE. In order to establish any
equity in the wite because of such transaction, it must not only
appear that she furnished the money as claimed, but there must
also be evidence to overcome the presumption of an advancement,
and in a contest with her husband’s creditors, the presumption
of bad faith in the transfer.

3. Subrogation: LIENS OF CREDITORS: PAYMENT BY WIFE. The

judgment debtor conveyed the land to a third person for the pur-
pose of enabling such third person to obtain a loan thereon and
discharge certain incumbrances. The wife of the debtor dis-
charged the incumbrances and the transferee conveyed to her.
The district court rightly held that in an action by the creditors
to subject the land to the payment of their judgments she was
entitled to be subrogated to the rights of those whose liens she
had paid, and rightly included in the lien so established the
amount of certain taxes paid by her before tuc¢ judgments were
recovered.

4, Homestead: FAILURE TO ASSERT RIGHT: WAIVER. Theright

of homestead is a personal privilege,and will be deemed waived
unless asserted hefore a sale of the premises, where those en-
titled to claim the right have been parties to the proceeding re-
sulting in the sale, where those proceedings have been adversary
in their character, and where there has been an opportunity to
assert the right of homestead.

AppPEAL from the district court of Douglas county.
Heard below before WaAKELEY, J.

A statement of facts appears in the opinion,

Isaac Adams and James H. Woolley, for appellants:

The rights of the creditors in the land in controversy
are superior to any claims of the wife for money advanced
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to her husband in 1871. (Besson v. Eveland, 26 N. J. Eq.,
472; Post v. Stiger, 29 N. J. Eq., 556; Aultman v. Ober-
meyer, 6 Neb., 260 ; Steele v. Coon, 27 Neb., 587; Pome-
roy, Equity Jurisprudence, sec. 1040; Hanson v. Manley,
72 la., 48; Beecher v. Wilson, 6 S. E. Rep. [Va.], 209;
Lee v. Cole, 15 Atl. Rep. [N. J.], 531; Strong v. Lawrence,
68 Ia., 56; Wait, Fraudulent Conveyances, sec. 192;
Humes v. Seruggs, 94 U. 8., 22; Moyer v. Adams, 2 Fed.
Rep., 182; Luers v. Brunjes, 34 N. J. Eq., 19; Wake v.
Grfiin, 9 Neb., 47; Roy v. MecPherson, 11 Neb., 197;
Hoagland v. Wilson, 15 Neb., 321; Early v. Wilson, 31
Neb., 459; Swartz v. MeClelland, 31 Neb., 648.)

The decree should have been entered without reservation
of homestead rights. (Rector v. Rotton, 3 Neb., 178.)

A. 8. Churchill, contra, cited, on the first point made by
appellants: Mazwell v. Longenecker, 89 Ill., 102; Ander-
son v, Hubbell, 93 Ind., 570; Schribar v. Platt, 19 Neb.,
629 ; Norwegian Plow Co. v. Haines, 21 Neb., 691. On
the second point made by appellants: Bowker v. Collins, 4
Neb., 494; McMahon v. Speilman, 15 Neb., 653 ; Stout v.
Rapp, 17 Neb., 462; McHugh v. Smiley, 17 Neb., 626;
Hicks v. Mack, 19 Neb., 339,

IrviNg, C.

This was an action in the nature of a creditor’s bill by
Brownell & Co., who had a judgment against Elijah Stod-
dard, secking to subject to the payment of that judgment
certain land m Douglas county, which it was alleged had
been conveyed by Stoddard through a third person to
Stoddard’s wife in fraud of creditors. The Woed River
Bank intervened, setting up a judgment in its favor against
Stoddard and seeking the same relief. Stoddard and his
wife, Mary D. Stoddard, were the defendants. The de-
fendants answered jointly, denying the allegations of fraud
and alleging that the conveyances were made for a valnable
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consideration and without intent to defraud. It appeared
that prior to August, 1887, the title to the land in question
was in Elijah Stoddard; that on August 10, 1887, Stod-
dard and wife joined in a conveyance of the land to Joseph
H. Gue; that on November 19, 1887, Gue conveyed to
Mrs. Stoddard. The consideration stated in each deed was
nominal. It also appeared that at the time of the convey-
ance to Gue there was a mortgage on the premises, owned
by Gue,and that the land was otherwise incumbered. The
conveyance to Grue was for the purpose of enabling Gue to
obtain satisfaction of his claim, apparently by placing a
new loan on the land to cover all the claims; but becanse
of some cloud on the title it was impossible to effect this
loan. Mrs. Stoddard was, however, possessed of means
with which she then discharged the incuinbrances, includ-
ing that of Gue, and paid out some money for the purpose
of removing the cloud from the title. Gue then conveyed
the land to her. The court found substantially these facts,
and held that by reason thereof Mrs. Stoddard was enti-
tled only to be subrogated to the liens so by her discharged,
together with certain taxes since paid by her, and the sum
paid to remove the cloud from the title. The court also
found that the land had been purchased by Stoddard in
October, 1871, at which time Mrs. Stoddard paid $1,000
of the original purchase price. This $1,000, with interest
from the time of payment, was added to the amount of
Mrs. Stoddard’s lien. The whole sum thus found due her
amounts to $9,936.51. The land was decreed to be sold
to satisfy the judgments of the plaintiff and intervenor,
subject to Mrs. Stoddard’s lien for this amount. The cred-
itors appeal. No complaint is made of that portion of the
decree subrogating Mrs. Stoddard to the rights of those
creditors whose liens she paid. Complaint is restricted to
the allowance of the $1,000 and interest, and of the taxes,
" and to a reservation in the decree of the homestead rights,
if any, of the Stoddards.
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1. The evidence in regard to Mrs, Stoddard’s claim for
$1,000 is very meager and will be quoted entire. Mrs.
Stoddard is the only witness on the subject. She testifies
as follows: '

Q. State when the land was originally purchased by your
husband, Mr. Stoddard, whether you furnished any of the
original purchase money. s

A, Tdid.

Q. How much of it did vou furnish?

A. $1,000.

Q. And do you remember what the original cost of it
was ?

A. T think it was about $4,000.

Q. And this $1,000 that you put into the original pur-
chase price, you may state from what that money came.

A. From the sale of a house that I owned in North
Brookville, Massachusetts.

Cross-examination by Mr. Adams:

Q. Mrs. Stoddard, when were you married ?

A. T was married in 1868.

Q. When did you move to Omaha?

A. T think it was in 1870.

Q. How long before this land was purchased ?

A. After we came.

Q. How longdid you live here before it was purchased ?

A. About two years, I think.

Q. This $1,000, did you have it when you first came
out here, or was it sent to yon?

A. Sent to me.

Q. How long was it sent to you before the land was
purchased ?

A. It was sent about the time the Jand was purchased.
Q. At the time?

A. Yes, sir; first payment.

Q. In what form did it come?

A. Ido not think I remember.
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Q. When it arrived did you receive it? Did you have
it in your possession?

A. I don’t remember whether I did or not.

Q. To whom was the money paid? Do you know?

A, To the party the place was purchased from, Mr.
Mason.

Q. Paid by your husband to Mr. Mason?

A. Probably.

Q. You don’t know?

A. T don’t remember.

Q. Your husband never gave you any note to represent
this?

A. No, sir.

We are very clearly of the opinion that an error was
committed in allowing this sum of $1,000, with interest,
as a lien upon the land. It will be observed that in this
evidence it does not appear that any evidence of indebted-
ness was taken; that it was not claimed that even a parol
agreement existed whereby Murs, Stoddard was to have a
lien for the amount advanced. If A lend B $1,000, we
do not understand that he acquires a specific lien on the
land which B purchases with the money so borrowed
merely because the money was so used. But the evidence
also fails to establish a loan. Mrs. Stoddard says she ““fur-
nished ” a portion of the purchase money. This word
“fuarnished” is the only word used either by her or her
counsel in describing the transaction. It is not pretended
that there was any agreement for repayment, much less
any lien by contract upon the land. It would seem that
if Mrs. Stoddard be entitled to any relief on account of this
item, it would be upon the theory that a trust resulted to
her to theextent of a quarter interest in the land, it appear-
ing that the whole purchase price was $4,000. In such
event the decree would, under the evidence as to value, be
without prejudice to appellants. Can a resulting trust be
established on such evidence? We think not. The doctrine of
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resulting trusts is founded upon the presumed intention of
theparties. “A trustis never presumed or implied asintended
by the parties unless, taking all the circumstances together,
that is the fair and reasonable interpretation of their acts and
transactions.” (2 Story, Equity Jurisprudence, sec. 1195.)
The doctrine of a resulting trust from payment of the con-
sideration money “has its origin in the natural presump-
tion, in the absence of all rebutting circumstances, that he
who supplies the money means the purchase to be for his
own benefit rather than for that of another.” (2 Story,
Equity Jurisprudence, sec. 1201.) “As the resulting or
implied trust is,in such cases, a mere matter of presumption,
it may be rebutted by other circumstances established in
evidence, and even by parol proofs which satisfactorily
contradict it. * * * Thus, for example, if a parent
should purchase in the name of a son, the purchase would
be deemed prima facie as intended as an advancement, so
as to rebut the presumption of a resulting trust for the
parent. But this presumption that it is an advancement
may be rebutted by evidence manifesting a clear intention
that the son shall take as a trustee.” (2 Story, Equity
Jurisprudence, sec. 1202. See 2 Perry, Trusts, sec. 126.)
The foregoing statements seem elementary, but in cases
where distinctions were not necessary, the general princi-
ple has been so often stated,—that where one pays the
consideration and the title is taken in another, a trust re-
sults in favor of the one paying the consideration,—that we
are apt to regard this as a statement of an absolute legal
proposition and not merely as a rule of evidence. In the
move careful statements of the rule its operation is restricted
to transactions between strangers, and it necessarily fails
wherever the relationship of the parties is such that a
payment of money would be presumed an advancement
rather than a loan. It is always said that in order to es-
tablish a resulting trust the evidence should be clear, satis~
factory, and conclusive. (Hoehne v. Breitkreitz, 5 Neb.,
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110.) Mrs. Stoddard’s evidence standing without contra-
diction, it may be said that the fact of her furnishing the
$1,000 was sufficiently proved, but her relationship as wife
not only raised the presumption of an advancement, but
also, in a contest with her husband’s creditors, cast upon
her the burden of proof of good faith. (Aultman v. Ober-
meyer, 6 Neb., 260; First Nat. Bank v. Bartlett, 8 Neb.,
319; Thompson v. Loenig, 13 Neb., 386 ; Stevensv. Carson,
30 Neb., 544; Hill v. Fouse, 32 Neb., 637.) In Roy wv.
McPherson, 11 Neb., 197, Mrs. Roy purchased the land in
controversy with her own money, and the title, contrary to
her directions, was taken in her husband, a fact which she
atonce learned. TFourteen years thereafter it was conveved
to her. While her husband held the title he obtained
credit and contracted debts on the faith of his being the
absolute owner of the land. These debts were put in
judgment before Roy parted with the title. It was held
that as between Mrs. Roy and the creditors their equity must
be preferred. This case has been cited with approval in a
number of cases since. (Goldsmith v. Fuller, 30 Neb., 563;
Early v. Wilson, 31 Neb., 458 ; Swartz v. Me Clellan, 31 Neb.,
646.) Itistrue in these cases much stress was laid on the fact
of the husband’s obtaining credit on the faith of his owner-
ship, while in the case we are considering it does not appear
that the debts out of which these judgments grew were
created upon the faith of Stoddard’s apparent ownership of
this land. These cases, therefore, do not control the present
case, but they illustrate the salutary rule of examining
with caution evidence offered to establish supposed equities
as between husband and wife where the husband’s creditors
would suffer from establishing the equity. In Stevens v.
Carson, 30 Neb., 544, certain statements in the opinions in
Aultman v. Obermeyer, 6 Neb., 260, Lipscomb v. Lyon, 19
Neb., 511, and Woodruff v. White, 25 Neb., 745, were dis-
approved in so far as they intimated that in such cases the
good faith of the transfer must be established beyond ques-
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tion, but it was, nevertheless, reasserted that the wife must
establish her good faith by a preponderance of the evi-
dence. Having upon her the burden of proof in this case,
she merely established upon this branch of it the furnish-
ing to her husband of a sum of money in 1871. The evi-
dence did not show br tend to show that this was not in-
tended as a gift or advancement or that there was any
agreement, understanding, or intention that the money
should be repaid or that she should have any interest in
the land, We think the evidence was insufficient to estab-
lish either a lien upon the land or a resulting trust in a
portion of it, and that the decree must be modified to the
extent of deducting from the amount established as her lien
the sum of $1,000, with interest from the date of the con-
veyance to Stoddard, October 23, 1871, to the date of the
decree, January 4, 1892, This amount we compute to be
$2,413.75. -

2. As to the allowance made to Mrs. Stoddard for taxes,
we think the district court was right. While these taxes
were paid before the judgments were recovered, they cannot
be deemed a voluntary payment, as Mrs. Stoddard, as an
equitable mortgagee, was entitled to redeem, and, indeed,
was compellable to do so to protect her equity. Treating
her as a mortgagee, she had a right to pay these taxes and
have them added to the amount of her mortgage in a fore-
closure proceeding. They were in any sense prior to the
liens of the judgments and would have been so had the
legal title remained in Stoddard.

3. The decree of the district court, after ordering the
sale, contains this clause: “Said sale to be without preju-
dice to the homestead rights, if any, of the said Elijah
Stoddard or Mary D. Stoddard, or both, in said premises.”
It was not pleaded that the premises were a homestead, nor
is there any evidence tending to establish such fact. Where
proceedings are ex parte there is no doubt that the home-
stead cannot be divested by an attempted execution sale.
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(McHugh v. Smiley, 17 Neb., 620.) But in this case both
of the Stoddards were defendants. If the property was a
homestead, that fact was a good defense to the charge of
fraudulent alienation, at least to the extent of the home-
stead exemption. The issue might have been presented and
determined. We do not here decide, for the question is
not presented by the record, whether or not the homestead
may still be claimed prior to the sale, but we do hold that
it wasimproper tc order that the sale should be made with-
out prejudice to the homestead right. As repeatedly said,
the homestead right is a personal privilege which may be
waived, and certainly these defendants, not having asserted
any such right in this proceeding, where they have had an
opportunity so to do, they should not be permitted after a
sale to assert it. ([Rector v. Rotton, 3 Neb., 171; MecHugh
v. Smiley, 17 Neb., 620.) The decree will he modified by
deducting from the amount of Mrs. Stoddard’s lien the sum
of $2,413.75, as above stated, and by striking out the
clause above quoted, reserving the right of homestead.

DECREE ACCORDINGLY.

SraTe oF NEBRASKA, EX REL. FrRaxk T. Ransox, v.
H. B. Irey, County TREASURER.

FILED OCTOB.EB 16, 1894. No. 7068.

1. Municipal Corporations: PowERS. A municipal corporation
possesses only such powers as are expressly conferred upon it by
statute, or are necessary to carry into effect some enumerated
power.

: STREET IMPROVEMENTS: SPECIAL ASSESSMENTS.
The power ‘‘to levy and collect special taxes and assessments ”’
.uponreal estate to pay the cost of street improvements, expressed
in section 69 of the act governing cities of the metropolitan




Vou. 42] SEPTEMBER TERM, 189%4. 187

State v. Irey.

class, does not alone carry with it, or include, the power to sell
the real estate upon which such tax or assessment is imposed, in
case of non-payment.

: SPECTAL AsSESSMENTS. The mode designated by said sec-
tion, for the collection of special taxes or assessments by distress
or sale of personal property, is not the exclusive method pro-
vided by the legislature for enforcing payment of such special
taxes.

‘Whether the clause contained in said section, pro-

viding for the seizure and sale of property for the satisfaction of
special taxes, is constitutional is not decided.

The term ‘¢ all municipal taxes’’ employed in sec-
tion 83 of chapter 12a, Compiled Statutes, does not include or

. cover special taxes levied against real estate by the city for the
improvement of streets and alleys.

6. Metropolitan Cities: SpEcIAL TAXES: SALE OF LAND BY
CouNTY TREASURER. Section 91 of said chapter, construed in
the light of prior and subsequent sections, confers authority
upon the county treasurer to sell real estate for the non-payment
of special paving assessments, legally levied thereon by a ity of
the metropolitan class, although there are no delinquent state,
county, or general municipal taxes of any kind against the same

property.
OriciNaL application for mandamus.
See opinion for statement of the case.

Frank T. Ransom, relator, pro se:

The county treasurer of Douglas county has authority,
and it is his duty, to sell real estate upon which the city of
Omaha has duly levied a special assessment authorized by
law, and which special assessment is delinquent and unpaid,
there being no general taxes of any kind delinquent against
the property upon which the assessment was levied and is
delinquent. (2 Dillon, Municipal Corporations [4th ed.],
sec. 819; City of St. Louis v. Russell, 9 Mo., 507; City of
St. Louis v. Allen, 13 Mo., 412; 2 Desty, Taxation, p. 748;
Burroughs, Taxation, p. 435.)
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George W. Poynton, contra, cited: Hanscom v. City of
Cmaha, 11 Neb., 44; Ham v. Miller, 20 Ta., 450; Merriam
v. Moody, 25 Ia., 163; McInerny v. Reed, 23 Ia., 410;
Richardson County v. Miles, 14 Neb., 313; Felt v, Felt, 19
Wis., 193*; City of Covington v. McNickle, 18 B. Mon,
[Ky.], 286 ; Peyton v. Moseley, 3 Mon. [Ky.], 77; Fos-
dick v. Village of Perryshurg, 14 O. St., 486; State v. Stoll,
17 Wall. [U. 8.], 425; Mack v. Jones, 1 Fos. [N. H.],
393; Sharp v. Speir, 4 Hill [N. Y.}, 76; Bergen v. Clark-
son, 1 Hal. [N.J.], 352; Doe v. Chunn, 1 Blackf. [Ind.],
336. '

John P. Breen, also for respondent, cited: Welty, . Law
of Assessments, sec. 310; Craw v. Village of Tolono, 96 11,
255; Taylor v. Palmer, 31 Cal., 249; Miz v. Ross, 57 Ill.,
123; Neenan v. Smith, 50 Mo., 529; Carlin v. Cavender,
56 Mo., 286; City of St. Louis v. Bressler, 56 Mo., 351;
City of Seattlev. Yesler,1 Wash., 576 ; State v. City of New-
ark, 36 N. J. Law, 478; State v. Taylor, 59 Md., 338 ;
McPhee v. Venable, 17 Ga., 772; Ansley v. Wilson, 50 Ga.,
418; Holbrook v. Dickinson, 46 Ill., 285; Bucknall v.
Story, 36 Cal., 67; Black, Tax Titles, sec. 153; Cooley,
Taxation [2d ed.], pp. 656, 672; 2 Dillon, Municipal
Corporations [4th ed.], sec. 769; Endlich, Interpretation
of Statutes, sec. 154; City of Clinton v. Henry County, 115
Mo., 557; 1 Blackwell, Tax Titles [5th ed.], secs. 396, 413,
521, 591 ; Alexzander v. Pitts, 7 Cush. [Mass.], 503; Chou-
teaw v. Hunt, 44 Minn,, 173; Siouz City & P. R. Co. v.
Washington County, 3 Neb., 41; Richards v. County Com-
missioners, Clay County, 40 Neb., 45; McCann v. Me Len-
nan, 2 Neb., 289; Kittle v. Shervin, 11 Neb., 65.

Norvar, C. J.

This is an original application for a peremptory writ of
mandamus by the state, on the relation of Frank T. Ran-
som, against H. B. Irey, treasurer of Douglas county, to
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compel defendant to accept and receive from relator the
amount of paving taxes assessed by the city of Omaha
against the west 34} feet of the north 90 feet of lot 19 in
John 1. Redick’s Addition to Omaha, to sell said real es-
tate to relator at private sale, and to make and issue to him
the usual statutory certificate of sale, The cause is sub-
mitted upon a general demurrer to the application.

It will not be necessary to set out a copy of the petition
in this opinion, or to give even a synopsis thereof, since
but a single question is raised by the record for our consid-
eration, namely: Has the treasurer of Douglas county the
power or authority to sell real estate for delinquent special
paving assessments legally imposed by the city authorities
of Omaha, there being no delinquent state, county, or gen-
eral municipal taxes of any kind against the property upon
which such special assessment was levied and is delin-
quent? This question is a new one, it being now for the
first time presented to this court for adjudication, and, in
order to reach a correct decision, it will be necessary to ex-
amine and construe certain provisions of the act of the
legislature governing cities of the metropolitan class.
At the outset we remark that it is a well settled doctrine
that a municipal corporation possesses only such powers
as are expressly conferred upon it by the legislature,
or are necessary to carry into effect some enumerated
power; and this principle applies in the matter of levy-
ing municipal taxes and making local assessments, and
extends as well to the mode of their collection. (2 Dillon
Municipal Corporations [4th ed.], secs. 763, 769, 815;
Hanscom v. City of Omaha, 11 Neb., 44 ; City of St. Louis
v. Russell, 9 Mo., 507; Sharp v. Speir,4 Hill [N.Y.], 76;
Merriam v. Moody, 25 Ia., 163; Maysv. City of Cincinnati,
1 O. St., 268; City of Leavenworth v. Norton, 1 Kan., 432;
Bugrnes v. City of Atchison, 2 Kan., 455 ; Paine v. Spratley,
5 Kan., 525; Doe v. Chunn, 1 Blackf. [Ind.], 336.) In
Sharp v. Speir, supra, Brouson J., observes: “A corpora-
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tion must show a grant, either in terms or by necessary
implication, for all the powers which it attempts to exer-
cise; and especially must this be done when it claims the
right, by taxing or otherwise, to divest individuals of their
property without their consent.” In 2 Dillon, Municipal
Corporations, at section 763, the anthor lays down this
rule: “Itis a principle universally declared and admitted
that municipal corporations can levy no taxes, general or
special, upon the inhabitants or their property unless the
power be plainly and unmistakably conferred. It has,
indeed, often been said that it must be specifically granted
in terms; but all courts agree that the authority must be
given either in express words or by necessary or unmis-
takable implication, and that it cannot be collected by
doubtful inferences from other powers, or powers relating
to other subjects, nor can it be deduced from any considera-
tion of convenience or advantage. * * * Tt is im-
portant to bear in mind that the authority to municipali-
ties to impose burdens of any character upon persons or
property is wholly statutory, and, as its exercise may re-
sult in a divestiture and transfer of property, it must be
clearly given, and strictly pursued. This rule applies, as
we have already seen, to proceedings by municipal corpo-
rations under the delegated right of eminent domain, and
it extends equally to proceedings under the taxing prwer,
including special assessments for local improvements.”
This court in Hanscom v. City of Omaha, supra, in dis-
cussing the powers vested in municipal officers to levy or
impose special assessments, uses this language: “ Their
authority is derived wholly from' the statute, and they
have no powers except such as are expressly given or are
incidentally neces-ary to carry the same into effect; and
their actions in excess of such powers are absolutely null
and void.”

In the light of the doctrine announced in the foregoing
authorities let us examine the various provisions of the act
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governing cities of the metropolitan class, known as the
“Omaha Charter,” which bear upon the question under
consideration.

By section 69, chapter 12a, Compiled Statutes, 1893, it
is provided : “The mayor and council shall have power to
open, extend, widen, narrow, grade, curh, and gutter, park,
beautify, or otherwise improve and keep in good repair,
or cause the same to be done in any manner they may
deem proper, any street, avenue, or alley within the limits
of the city, and may grade partially or to the established
grade, or park or otherwise improve any width or part of
any such street, avenue, or alley, and may also construct
and repair, or cause and compel the construction and
repair of sidewalks in such city, of such material and

-in such manner as they may deem proper and necessary ;
and to defray the cost and expense of improvements, or
any of them, the mayor and council of such city shall
have power and authority to levy and collect special
taxes and assessments upon the lots and pieces of ground
adjacent to or abutting upon the street, avenue, alley,
or sidewalk thus in whole or in part opened, widened,
curbed, and guttered, graded, parked, extended, constructed,
or otherwise improved or repaired, or which may be es-
pecially benefited by any of said improvements; Pro-
vided, That the above provisions shall not apply to
ordinary repairs of streets or alleys, and one-half of the
expense of bringing streets, avenues, alleys, or parts thereof,
to the established grade shall be paid out of the general
fund of the city, except as otherwise hereinafter provided;
Provided, That where any street is to be graded under the
provisions provided by this section, but not to the estab-
lished grade, it shall be done only after the owners repre-
senting a majority of the front feet of the property abutting
on the part of such street to be so partially graded shall
have petitioned the city council for such work to be done;
Provided further, That whenever the owners of the lots
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abutting upon any street or alley, or part thereof, within
sdid city representing three-fifths (3) of the feet front abut-
ting upon such street or alley desired to be graded shall
petition the council to grade such street or alley, or part
thereof, without charge to the city, the mayor or the council
may order the grading done, and assess the cost thereof
against the property abutting upon such street or alley, or
such part thereof so graded. The total cost of such grad-
ing shall be levied and collected in a single payment upon
the completion of such work; or, upon petition of not
less than three-fifths (2) of the feet front along the street
or alley so graded, the cost may be made payable in ten
(10) equal installments extending over a period of nine
years, in the same manner, at the same rate, and subject
to the same conditions as are payments for paving, curb-
ing, guttering, and like improvements hereinafter speci-
fied. In case of such installment payment the mayor
and council shall by ordinance create districts embracing
the property represented by such petition, and abutting or
which said grading was done, to be known as grading dis-
tricts and numbered consecutively. * * * The costof
improving the streets and alleys within any improvement
district, except the paving of intersection of streets and
space opposite alleys within such district, shall be assessed
upon the lots and lands abutting upon the streets and alleys
in such district, in proportion to the feet front so abutting
upon such streets and alleys. The assessments of special .
taxes for improvement purpose herein provided for shall
be made as follows: The total costs of the improvements
shall be levied at one time upon the property and become
delinquent as herein provided. One-tenth ($;) of the total
amount shall be delinquent in fifty days after such levy,
one-tenth (4%) in one year, one-tenth () in two years,
one-tenth (7%;) in three years, one-tenth (¢) in four years,
one-tenth ({%;) in five years, one-tenth ({}) in six years,
one-tenth () in seven years, one-tenth (%) in eight years,
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one-tenth (1%5) in nine years; each of said installments, ex-
cept the first, shall draw interest at the rate of six per cent
per annum from the time of levy aforesaid until the same
shall become delinquent, and after the same shall become
delinquent, interest at the rate of one (1) per cent per
month, payable in advance, shall be paid thereon as in the
case of other special taxes. Such taxes shall be collected
and enforced as in other cases of special taxes. In all
cases of special taxes, the city treasurer shall have the
right and authority, after the same or any part thereof
shall have become delinquent, to seize personal property of
the party who owns the real estate upon which such taxes
have been levied, and to sell such personal property for the
satisfaction of such taxes, upon the same advertisement
and in the same manner that constables are now authorized
by law to seize and sell personal property upon execution ;
but, failure to seize and sell personal property shall in no-
wise affect the lien of the tax, or any proceedings author-
ized by law to enforce the tax. * * *  And provided
further, That whenever the property owners representing
three-fifths (£) of the feet frontage of lots or Jands upon
any street or alley, or part thercof, shall petition the city
council to create an improvement district including street
and alley intersections, if any, and to have the same im-
proved without cost to the city, then, and in that case, the
council shall have power to create such district and cause
a contract to be made for such improvement, and to assess
"and levy a special tax upon all lots or lands within such
improvement district so created, to pay for the said im-
provement, within the same, including the intersection of
streets and alleys, if any., * * * Whenever the
mayor and council shall enter into or shall have entered
into a contract with any paving contractor to keep the
pavement in any paving or street improvement district in
repair for a term of years for a specified price per year,
said mayor and council shall have the power and it shall
17
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be their duty to levy annually a special tax and assessment
upon all the property in the paving or street improvement
district to cover the cost of said repairs. Such special tax
shall be levied and collected as in other cases of special
taxes.”

Sections 70 and 71 relate to paving between the rails
and tracks of street railways.

Sectior 72 authorizes and makes it the duty of the mayor
and council to require water, gas, and sewer connections to
be made in a paving district before the work of paving or
repairing is done therein, under such regulations as shall be
prescribed by ordinance, and, in certain contingencies, “ to
assess the cost of any sewer connections upon the property
opposite such connections, and to such depth as the council,
sitting as a board of equalization, shall deem just and
equitable.”

By section 73 all special taxes to cover the costs of any
public improvement authorized by the charter are required
" to be “levied and assessed on all lots, parts of lots, lands,
and real estate bounding, abutting, or adjacent to such im-
provement, * * * to the extent of the benefits to
such lots, parts of lots, lands, and real estate by reason
of such improvement.”

Section 74 provides how the real estate shall be described
in making a levy or assessment of any tax.

Section 75 declares that ““ the cost and expense of grad-
ing, filling, culverting, curbing, guttering, or otherwise
improving, constructing, or repairing streets, avenues, al-
leys, and sidewalks, at their intersections, may be included
in the special tax levied for the construction or improve-
ment of any one street, avenue, alley, or sidewalk, as may
be deemed best by the council.”

Section 76 fixes the time when special taxes for street
improvements shall be levied.

Section 77 reads as follows: When any special tax is
levied it shall be the duty of the city clerk to deliver to the
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city treasurer a certified copy of the ordinance levying such
tax, who shall without delay give at least five days’ notice
through the official paper of the city, of the time when
such tax will become delinquent. To every such certified
ordinance the city clerk shall append a warrant in the usual
form, requiring the city treasurer to collect such special
tax or taxes by distress and sale of the goods and chattels
of the person, persons, or bodies corporate owning [owing]
any such special tax ortaxes, if the same be not paid before
the time fixed for the same to become delinquent.”

It will be observed that in neither of the foregoing sec-
tions, except the first and last quoted, is the mode or man-
ner of collecting special taxes for street improvements in

.express terms specified, and innone of the provisions of
the charter to which reference has yet been made is it dis-
tinctly declared that any special tax or assessment, in case
of non-payment, may be collected by the sale of the real
estate against which the same has been levied. Nor do we
think that it can be successfully maintained that the sec-
tions quoted above, when construed either separately or
together, impliedly confer the right to enforce the collec-
tion of assessments imposed for street improvements by the
sale of the property adjacent to such improvements, We
have not overlooked the fact that by section 69 the mayor
and council are expressly empowered to “levy and collect
special taxes and assessments” to defray the costs of pav-
ing, and that section 73 authorizes all special taxes to cover
the costs of any public improvement to be “levied and as-
sessed on the real estate abutting on such improvement;”
but there is no room for doubt that the power thereby
granted to a municipal corporation “to levy and collect
special taxes and assessments” does not impliedly author-
ize the sale of real estate in case of the non-payment of a
special tax or assessment due thereon. It is not indispen-
sable to the declared objects and purposes of the munici-
pality, nor is it necessary to carry into effect any enumerated
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or express power conferred upon the corporation by the
charter, that special assessments for street improvements
should be collected by the sale and conveyance of the prop-
erty on which the same was levied, since, where no express
mode for the collection of taxes or special assessments is
provided by law, their payment may be enforced by judi-
cial proceedings instituted by the corporation. (2 Dillon,
Municipal Corporations, sec. 818; Bergan v. Clarkson, 1
Hal. [N. J.], 428; MeclInerny v. Reed, 23 Ia.,410; Merriam
v. Moody, 25 Ia., 163; Paine v. Spratley, 5 Kan., 525.)
Again, the legislature, by sections 69 and 77, has provided,
in unequivocal language, a mode for the collection of special
taxes and assessments by distress and sale of persaonal prop-
erty. The point is made that this is the exclusive method
provided by the legislature for the collection of special benefit -
assessments. This position is not at all tenable, for section
69, copied above,after providing for the seizure and sale of
personal property for the satisfaction of special taxes, in
unmistakable language declares that the “failure to seize
and sell personal property shall in nowise affect the lien of
the tax, or any proceedings authorized by law to enforce
the tax.” The inference to be drawn from this language
is that the legislature did not suppose that the only remedy
given for the collection of these special taxes was by the
sale of personalty; but that the law-makers intended to
and did provide another mode of collection than by the
distress and sale of personal property of the party owing
the tax. That they have done so will be shown further on.

It is also argued by counsel for respondent that the pro-
visions of said sections relating to the sale of personalty
are inimical to section 6, article 9, of the state constitution,
and are therefore void, and numerous decisions are cited in
the brief in support of the proposition. An examination of
the subject discloses a conflict in the authorities, but in our
view it is not deemed necessary that the question should be
passed upon at this time, inasmuch if said provisions should
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be held invalid, it would not aid in the solution of the
precise point involved inthe case. This must be patent to
every one, since if the power exists to sell personalty to
pay the costs of street improvements, yet it would not in-
clude the authority to sell real estate for the same purpose.
We are also fully persuaded, after considerable research
and investigation, that the power to “levy and collect
special taxes and assessments” conferred by said sections
69 and 73 does not include, or carry with it, the power to
sell real property for the payment of any delinquent spe-
cial tax or assessment. This proposition is abundantly
supported by authority. A noted text-writer, in discuss-
ing the power of municipal corporations in the matter of
the collection of revenues, says: “The power to levy and
collect a tax, whether general or special, does not carry
with it the authority to collect by distress or sale of prop-
erty or in any way more summary than by resort to legal
proceedings. * * * Municipal power to collect by
distress and sale cannot be implied because the state collects
its taxes in this manner. It must be given, if not in ex-
press terms, yet by the clearest and most indubitable im-
plication.” (2 Dilion, Municipal Corporations, sec. 818.
See 2 Desty, Taxation, 747; Cooley, Taxation [2d ed.],
672 ; Ham v. Miller, 20 Ta., 450 ; McInerny v. Reed, 23 Ia.,
410; Merriam v. Moody, 25 Ia., 163; Paine v. Spratley,
5 Kan,, 525; City of Leavenworth v. Laing, 6 Kan., 274.)

It is insisted by the relator that the power given cities
of the metropolitan class by section 69, copied above, to
“levy and collect” special assessments, when taken in con-
nection with other sections of the charter and provisions
of the revenue law not heretofore mentioned in this opin-
ion, authorizes the sale of real estate for the non-payment
of special taxes for the improvements of streets and alleys.
The respondent contends that there is no such authority,
especially where there are no delinquent general state,
county, or municipal taxes against the property. It is well
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settled that, in construing a legislative enactment, all of its
provisions must be considered together, and this principle
applies equally in the interpretation of city charters. Mr.
Desty, in his valuable treatise on Taxation (vol. 2, p. 748)
states the rule thus: “In construing charters all the pro-
visions must be considered 1ogether, and a provision in one
part for the redemption of property from sale clearly im-
plies the power of sale, and, in connection with the power
to ‘levy and collect,’ justifies the exercise of the power of
sale for non-payment of the taxes.” We entertain no
doubt that while the power to levy and collect taxes will
not alone confer the right upon the municipality to collect
by a direct sale, yet these words may give such authority
in connection with other charter provisions on the same
subject, which unequivocally and plainly assume and rec-
ognize the existence of a power of sale. The doctrine just
stated is in the language used by Judge Dillon in his work
on Municipal Corporations, (vol. 2, sec. 819), and is
fully sustained by the adjudications. The supreme court
of Missouri, in City of St. Louis v. Allen, 13 Mo., 412, say :
“We admit that the power to levy and collect taxes, when
given to a corporation, does not necessarily imply a power
to sell lands for the non-payment of the taxes thereon. There
are other modes of collecting a tax than by immediate sale
of the land. Suit may be brought, judgment obtained, and
execution issued as for other debts; but it must dlso be
admitted that the ordinary method of collecting taxes on
land, and the only one resorted to by the state herself, is by
a direct sale of the property taxed. The words ¢levy and
collect,” therefore, though not of necessity implying a power
of sale, and, consequently, not to be conceded to a munici-
pal corporation by mere implication, are yet capable of re-
ceiving such a construction, and when the legislature in
the same charter inserts other provisions distinctly and un-
equivocally assuming the existence of such power, we re-
gard such subsequent assumption or admission as a legis-
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lative interpretation of the previous language.” The same
principle was held and applied in City of Carondelet v.
Picot, 38 Mo., 129, and City of St. Louis v. Russell, 9 Mo.,
507.

We will now examine some other provisions of the act
governing cities of the metropolitan class, which we have
not heretofore in this opinion mentioned.

Section 83 provides: “All municipal taxes shall be col-
lected from the personal property of the person, persons,
or body corporate owning the same, whenever the same is
practicable, and whenever personal property cannot be
found belonging to any such person, persons, or bodies cor-
porate, then, in that case, all such delinquent taxes as may
have been levied on any real estate within such city shall
be collected by the county treasurer of the county in which
such city is situated, by sale of such real cstate, the same
as in case of delinquent county taxes.” The foregoing pro-
vision has reference alone to the collection of taxes levied
by the corporation for general city purposes. That the
words “all municipal taxzes,” in the section just quoted, do
not include or cover special taxes or assessments imposed
by the mayor and council for improvementsis plain. The
power of cities relating to the levying of taxes for general
purposes,-and their powers of levying special taxes or as-
sessments, are treated of in the statute as separate, distinct,
and independent powers. Again, in the charter in the sec-
tion immediately preceding, and in the one following section
83, as well as in several other places in the act, the words
“municipal taxes and special assessments,” or other simi-
lar expressions, are used, thereby clearly indicating that it
was not the legislative will that section 83 should apply to
special assessments. Thus, section 82 declares that “all
municipal taxes and all local or special assessments in such
city shall be paid in cash;”” and by section 84 authority is
conferred upon the mayor and council to enact ordinances
“to secure the speedy and thorough collection of all muni-
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cipal taxes and special assessments.” If the law-givers had
contemplated that “municipal taxes” should embrace ¢ as-
sessments or special taxes” levied to pay the costs of im-
provements, it is fair to presume that they would have
employed language which clearly indicated such purpose.
To us it is clear that local assessments are not “ municipal
taxes” in the sense in which that expression is used in the
charter. If; therefore, the grant of power to municipal
corporations to sell real estate for the non-payment of spe-
cial assessments exists, it must be found elsewliere than in
said section 83, for the authority therein conferred to sell
for non-payment of taxes'gives no power to sell for mere
local assessments. (Desty, Taxation, 748; Sharp v. Johnson,
4 Hill [N. Y.], 92; Sharp v. Speir, 4 Hill [N.Y.], 76;
Paine v. Spratley, supra.)

We will now refer to the other provisions of the charter
relied upon by the relator as showing authority for the sale
of the real estate in controversy to pay the local assessment,
the same being sections 91, 92, and 93, which read as fol-
lows:

“Sec. 91. It shall be the duty of the city treasurer, on
or before the first Monday in September of each year, to
make out a complete delinquent list of all lots, lands, or
parcels of real estate, the taxes and assessments on which,
for the preceding year, remain uncollected at that time,
with the amount of such taxes or assessments, together
with penalty and interest due from each lot or parcel of real
estate set opposite the same; arranging the several lots,
lands, or parcels of real estate in such list in the order that
they appear on the tax list; stating also in each case the
purpose for which the tax or assessment was levied. The
county treasurer shall receive such delinquent list, and he
shall advertise the real estate therein described for sale for
such delinquent taxes or assessments at the same time he
advertises the sale of real estate for delinquent taxes, by
adding the amount of such delinquent city taxes and as-
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sessments to the amount of delinquent state, county, and
other taxes, and he shall sell such lots, lands, or parcels of
real estate for the purpose of paying all such delinquent
taxes and assessments, and shall credit such city for the
amount of taxes or assessments so collected, which shall be
subject to the order of the treasurer of such city. In the
sale of any real estate as above provided for, and in the
giving of certificates of sale and tax deeds therefor, the
county treasurer shall proceed in the same manner as is or
may be provided by law for his proceedings in the sale of
real estate for delinquent county taxes, and with like power
and authority; and the real estate so sold may be redeemed
within the time and upon the same terms and conditions,
in every respect, as is or may be provided by law for the
redemption of real estate sold for delinquent county taxes;
Provided, That under this act the county treasurer shall be
authorized to collect only by sale of real estate; And pro-
vided further, It shall be the duty of the city treasurer,
upon any taxes being collected by him after the delinquent
tax list shall have been delivered to the county treasurer,
to forthwith notify the county treasurer of such collection,
that the same may be canceled on the delinquent tax list;
Provided further, That the failure, neglect, or refusal of
the city treasurer to make the tax assessed against any real
estate by distress and sale of the personal property of the
owners thereof shall not in anywise affect or invalidate the
sale of such lands for such tax.

“Sec. 92. Municipal taxes and special assessments upon
real estate in any such city are hereby made a perpetual
lien thereupon from the day on which the same were levied
against all persons or bodies corporate, except the United
States and this state. Any person or body corporate pur-
chasing any real estate for any tax or assessment levied by
the authorities of any city of the metropolitan class shall,
after the lapse of five years from the time of recording
the treasurer’s deed therefor, acquire and have a complete
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title thereto, and thereafter all persons shall be debarred
from commencing or sustaining any action in any court of
this state to recover possession of the same,

“Sec. 93. Irregularities in making assessments and re-
turns thereof, in the equalization of assessments, and in the
mode and manner of advertising the sale of any property,
shall not invalidate or affect the sale thereof, when adver-
tised and sold for delinquent city taxes or special assess-
ments as herein provided; nor shall the sale of any real
estate for such taxes or assessments be invalid on account
of such real estate having been listed in any other name
than that of the rightful owner or owners.”

In said section 91, for the first time, we find specific
authority for the sale of real property for the purpose of
paying local assessments or special taxes. Under the pro-
visions of this section the city treasurer is required, on or
before the first Monday in September of each year, to make
out and deliver to the county treasurer a full and complete
list of all lots, lands, or real estate against which, at that
time, any taxes and assessments for ‘the preceding year re-
main uncollected, together with the amount of such taxes
or as<essments chargeable against each lot or parcel of real
estate set opposite thesame. It is likewise the duty of the
county treasurer to advertise and sell the lots and real es-
tate, in such delinquent list described, for the purpose of
paying all such delinquent taxes or assessments. It is,
however, argued on behalf of the respondent that the word
““assessments,” as used in this section, is synonymous with
“taxes,” and therefore does not include or embrace special
taxes or local assessments. We are unwilling to give the
word “assessments” such a limited or restricted meaaning.
It is obvious that the legislature never so intended. If
““assessments ” and “ taxes” in the connection they appear
in this section mean the same thing, we ask why were they
both employed united as they are by the copulative con-
junction “and”? No reason therefor has been, or can be,
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suggested. If the words had been separated by the dis-
junctive conjunction “or,” then there would have been
some ground upon which to base the construction for which
counsel contend. That the word “assessments,” in the
sense in which it is used here, is not synonymous with the
word “taxes” is manifest. If otherwise, there was no
- necessity for the legislature providing in said section for
the sale of real estate to pay delinquent city taxes alone,
since that had been already authorized in express terms by
section 109 of the revenue law. Then, again, by section
92 of the charter, municipal taxes and special assessments
upon real estate are made a perpetual lien, and an action
against the purchaser of real estate sold for any such tax or
assessment is barred after the expiration of five years from
the recording of the treasurer’s deed; and by section 93 it
is declared that irregularities in the making of assessments,
and the equalization thereof, and in the manner of the ad-
vertising the sale of any property should not invalidate the
sale, “ when advertised and sold for delinquent city taxes
or special assessments as herein provided.” Construing
sections 91, 92, and 93 of the charter together, there is no
room to doubt that the word “assessments,” as employed in
section 91, means special taxes or local assessments levied
for city improvements, and not the yearly taxes imposed by
the corporation for general purposes.

It is strenuously insisted by counsel for respondent that
the connty treasurer has no authority to sell real estate for
special assessments, unless at the time there are delinquent
stute, county, or general city taxes against the same prop-
erty. This contention is based upon the clause of section
91, which reads: “The county treasurer shall receive such
delinquent list, and he shall advertise the real estate therein
described for sale for such delinquent taxes or assessments
at the same time he advertises the sale of real estate for de-
linquent taxes, by adding the amount of such delinquent
city taxes and assessments to the amount of delinquent
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state, county, and other taxes, and he shall sell such lots,
lands, or parcels of real estate for the purpose of paying all
such delinquent taxes and assessments.” From this pro-
vision it is argued that the -county treasurer is empowered
to advertise real estate for delinquent assessments only when
he advertises the same property for sale for a general state
or county tax, and that he is not permitted to advertise -
and sell for these local assessments until he can add them
to an advertised list of general state and county taxes de-
linquent on the same property. The clause above quoted
specifies that the treasurer shall advertise for delinquent
assessments ““at the same time he advertises the sale of
real estate for delinquent taxes.” By this is meant that
he shall advertise at the time fixed by the general reve-
nue law for the giving of notice of tax sales, and not
merely when the identical lot against which such special
assessment is delinquent is advertised for sale for general
taxes. True, the treasurer is required to add the amount
of the delinquent city taxesand assessments to the amount
of any general taxes against the property, yet it" does
not necessarily follow that the treasurer cannot adver-
tise and sell for special assessments until such time as
there exists an unpaid delinquent state or county tax upon
the property; nor do we think that the provisions of sec-
tion 91, when read in connection with the other sections of
the charter already mentioned, should receive the interpre-
tation for which respondent contends. All that the legis-
lature intended was that when both delinquent unpaid
special assessments and general taxes should be found
against the same property, the treasurer, in giving his
notice of sale of lands for taxes, should add the amount of
the former to the amount of the latter, and in such case he
is required to sell “for the purpose of paying all such de-
linquent taxes and assessments.” In other words, the
property must be sold for all delinquent assessments, as
well as delinquent taxes, against it. If there should be
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found no unpaid state or county tax against the property,
of course there would be nothing to which the special

taxes could be added. This provision in regard to adding
. goes to the method or manner of advertising merely, and
was inserted to obviate the necessity of giving separate
notices, one for the sale for municipal taxes and assess-
ments and another for state and county taxes, It was not
intended as a limitation upon the power of the treasurer
to sell for special taxes, for, following the clause referred
to, the section provides that the treasurer ‘“shall sell such
lots, lands, or parcels of real estate for the purpose of pay-
ing all such delinquent taxes and assessments,” and the
section further on authorizes the treasurer in making the
sale, giving the certificate of sale, and issuing the tax deed
to proceed in the same manner as provided by law for the
sale of real property for delinquent county taxes. He is
clothed with the same power and authority in making sales
for special assessments as possessed by him in making sales
of real property for delinquent state and county taxes. Re-
curring again to section 92 we find that after providing
that special assessments shall be a perpetual lien upon the
real estate on which the same were imposed, it is declared
that “ any person or body corporate purchasing any real
estate for any tax or assessment levied by the authorities of
any city of the metropolitan class shall, after the lapse of
five years from the time of recording of the treasurer’s
deed therefor, acquite and have a complete title thereto,”
ete. This language clearly contemplates that real estate
may be sold for delinquent assessments or special taxes
alone. It recognizes and assumes that the power exists
to sell for such assessments alone. Further examination of
section 93 of the charter will go to confirm the views al-
ready expressed. The substance of the provision is that
certain enumerated irregularities shall not affect the sale of
any property “when advertised and sold for delinquent
city taxes or special assessments as herein provided; nor
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shall the sale of any real estate for such taxes or assess-
ments be invalid ” by reason of the property having been
listed in any name other than that of the owner. The
words employed indicate that the legislature intended and
contemplated that real estate might be advertised and sold
for either city taxes or special assessments, although
there should be no delinquent state or county taxes against
the property. From a consideration of the several pro-
visions of the charter, we are constrained to hold that the
power of the county treasurer of Douglas county to sell
lands for special assessments imposed by the city of Omaha
is not limited or restricted to cases in which there shall be
general municipal taxes, or state or county taxes, delinquent
and unpaid against the same property upon which such
special tax or assessment was levied. Such authority is not
only specifically conferred, but it impliedly exists from the
authority “to levy and collect special taxes and assess-
ments”’ granted by section 69, when construed with refer-
ence to the clause making such assessments a perpetual lien
upon real estate, the provision relating to the redemption
of property from the sale for such special taxes, and other
charter provisions heretofore alluded to. (See 2 Desty,
Taxation, 748 ; City of St. Louis v. Russell, supra.)

In the precedent last cited the court had under considera-
tion two provisions in the charter of the city of St. Louis.
By one of which the city was given the power “to levy
and collect taxes upon all persons and ﬁroperty made tax-
able by law for state purposes,” and by the other it was
provided that “the mayor and city council shall have
power, by ordinance, to direct the manuner in which any
property, real or personal, advertised for sale, or sold for
taxes by authority of the corporation, may be redeemed.”
It was held that these two provisions conferred upon the
city the power to sell lands for the non-payment of taxes.
The court in the opinion, in discussing the question, say :
“The charter of 1841 gives to the city council of St.
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Louis power ¢to levy and collect taxes, not exceeding one-
half of one per centum, upon all persons and property
made taxable by law for state purposes.” If this section
of the act were alone on this subject, there might be room
for contending that the sale of land was not the only or
necessary mode by which the tax could be collected, and
therefore the power of sale would not arise by implication
from the granted power ‘to levy and collect.” But we re-
gard the 8th section of the 6th article of the charter as
a legislative interpretation of this power ‘to levy and col-
lect taxes.” That section provides that the mayor and city
council shall have power, by ordinance, to direct the man-
ner in which any property, real or personal, advertised for
sale, or sold for taxes by authority of the corporation, may
be redeemed. This is a clear and distinct recognition of
the power in the city to sell land for the non-payment of
‘taxes, and is suofficient to remove any doubts which the
general phraseology of the previous article might create.”
The language of the foregoing opinion is unquestionably
broad enough to cover the case at bar. In fact, stronger
reasons exist for sustaining the power of sale here than in
the Missouri case, since there are so many provisions in the
statute under consideration bearing upon the power of sale
which are not to be found in the St. Louis charter con-
strued by the court,

The construction we have adopted is in harmony with
the provisions of the general revenue law of the state,
under section 109 of which law the county treasurer is re-
quired to offer for sale, at the time and place therein
specified, “all lands on which the taxes levied for state,
county, township, village, city, school district, or any
other purpose for the previous year still remaining un-
paid,” etc. Power is thereby given to sell real estate for
the taxes levied thereon for city or any other purpose,
and the legislature has, by section 182 of the same law,
defined the word ‘taxes,” wherever used in the act, to
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mean “any tax, special assessments, or costs, intevest or
penalty imposed upon property.” The petition in the
case before us discloses, and the defendant by his de-
murrer admits, that every requirement of the statute has
been by the proper officers strictly followed in the mat-
ter of levying the special taxes or assessments upon the
lot in controversy, and that such taxes are valid and
remain unpaid, the sole ground upon which respondent
places his refusal to sell the property to the relator being
that the petition shows that there were no delinquent un-
paid general taxes, state, county, or municipal, against said
lot. ¥rom the conclusions stated above in this opinion, it
follows that the demurrer should be overruled, and a per-
emptory writ of mandamus issued as prayed.

WRIT ALLOWED.

Y

BurLingTON INsURANCE CoMPANY V. CAMPBELL &
TaLBoT.

FILED OcTOBER 16, 1894. No. 5742,

1. Insurance: REMOVAL OF PROPERTY: WAIVER OF TERMS OF
PoLICY BY AGENT. An insurance policy upon personal prop-
erty contained a provision, in effect, that the company should
not be liable for loss or damage to the property in any other place
than in the building in which the same was situated when the
risk was written; and also another clause that “ No officer, agent,
or representative of this company shall be held to have waived
any of the terms and conditions of this policy, unless such waiver
shall be indorsed hereon in writing.”” The insured removed the
property eovered by the policy to another building, and while
therein the loss occurred. Oral consent to such removal was
given by the person who, as local agent, issued and delivered the
policy, although several weeks prior thereto he had ceased to act
for or represent the company. No notice to the company was
given by the insared, nor did i, or any officer or agent thereof,
consent in writing to the removal. Held, That the oral consent
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of the person who had ceased to act as agent of the insurer did
not bind the company, and that the removal of the property
without the written consent therefor being indorsed upon the
policy avoided the contract.

2.

: LoCATION OF PROPERTY: WAIVER OF TERMS OF Por-
IcY: PLEADING. A condition in a policy of insurance fixing
the location of the property insured may be waived by the com-
pany, but such waiver must be pleaded, to avail the insured.

ERrror from the district court of Douglas county. Tried
below before FERGUSON, J.

The opinion contains a statement of the case.

Wharton & Baird, for plaintiff in error:

The evidence clearly justifies the conclusion that no con-
sent was ever given by the company to the removal of the
goods in question, and that no notice of such removal was
ever given until after the fire occurred, and that no waiver
of the conditions of the policy, actual or by implication,
can be claimed. The defendants in error cannot, therefore,
recover on the policy. (Lyons v. Providence Washington Ins.
Co., 14 R. I., 111; Wood v. Hartford Fire Ins. Co., 13
Conn., 544; Wallv. East River Mutual Ins. Co., 3 Seld.
[N. Y.],370; Boynton v. Clinton & Essex Mutual Ins. Co.,
16 Barb.[N. Y.], 254; Harris v. Royal Canadian Ins. Co.,
53 Ia., 236 ; McCluerv. Girard Fire & Marine Ins. Co., 43
Ia., 349.)

The company had no valid notice of the removal of the
goods. (Hill v. Helton, 80 Ala., 528; Bohart v. Oberne, 36
Kan., 284; Russell v. Cedar Rapids Ins. Co., 42 N. W.
Rep. [1a.], 654.)

Where written consent to a waiver of the terms of the
policy is required as a part of the contract of insurance,
no waiver can be held binding upon the company unless
the same is in writing, as provided in its policy; and no
agent or officer of the company could possibly waive such
requirement. (Kyte v. Commercial Union Assurance Co., 10

18
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N. E. Rep. [Mass.], 518; Hankins v. Rockford Ins. Co. of
Rockford, 1il., 35 N. W. Rep. (Wis.], 34; Birmingham
Fire Ins. Co. v. Kroegher, 2 Norris [Pa.], 264; Walsh v.
Hartford Fire Ins Co., 7 Ins. L. J. [N. Y.],423; German
Ins. Co. v. Heiduk, 30 Neb., 288.)

V. O. Strickler, contra:

Where the relation of principal and agent has once been
established, it will be presumed to continue until shown to
have been dissolved. (Columbus Co. v. Hurford, 1 Neb.,
146.)

Where the knowledge of a broken condition comes home
to the company, and it retains all the premium and says
nothing whatever about forfeiture, it will be deemed to
have waived the forfeiture. (Pheeniz Ins. Co. v. Lansing,
15 Neb., 495; Ins. Co. of North America v. McLimans,
28 Neb., 658; Scloneman v. Western Horse & Caltle Ins.
Co., 16 Neb., 405; Viele v. Germania Ins. Co., 26 Ta., 9;
Miner v. Phaniz Ins. Co., 27 Wis., 698; Franklin v.
Atlantic Fire Ins. Co., 42 Mo., 456.) -

Norvar, C. dJ.

This action was brought by Campbell & Talbot against
the Burlington Insurance Company on'a policy of insur-
ance against loss or damage by fire. There was a trial by
jury, and at the close of the testimony the defendant moved
that the jury be instructed to find in its favor, which was
overruled by the court, and a verdict was returned for the
plaintiffs, upon which judgment was entered. The defend-
ant company prosecutes a petition in error to this court.

There is but little controversy as to most of the facts.
The policy was issued on the 16th day of April, 1889, to
continue in force for the period of one year, and the amount
of the insurance was $350 on plaintiffs’ “printing press,
type, paper, and other printing supplies and office farniture
and fixtures, all while contained in the five-story brick,
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metal or composition roof building, known as the ‘ Ramge
Building,” and situated on the southeast corner of Fifteenth
and Harney streets, Omaha, Nebraska.” The property
covered by the policy was removed by the plaintiffs about
the 1st day of January, 1890, from the said building in
which it was situated when the policy was issued, and
placed in the Hill Building, located at the southwest cor-
ner of Fifteenth and Douglas streets, in the said city of
Omaha. The last mentioned building was burned on the
13th day of April, 1890, and a portion of plaintiffs’ said
printing outfit, was likewise destroyed by fire, and thereafter
the plaintifts made due proofs of loss as required by the
policy. The defense to the action is that the policy was
avoided by reason of the removal of the property from
the building in which it was contained when the risk
was written. The policy, after giving a description of
the property, and its location, provides that Campbell &
Talbot are insured “against all such immediate loss or
damage sustained by the assured as may occur by fire to the
property above described, only while contained on or in the
premises herein described, not exceeding the sum insured.”
The policy also contained the following condition: ¢ This
company shall not be liable for theft at, or after, a fire,
* # * por for Joss or damage to the property in any
other locality than herein specified.” The contention of
the plaintiffs is that the company waived the foregoing
stipulations of the policy by consenting to the removal of
the property, both prior and subsequent to such removal.
This is the sole question we are called upon to consider.
It appears that Ayerst & Taffinder were the local agents of
the company at Omaha when the risk was taken, and that
they issued the policy in question. It is insisted that notice
of the intention of the assured to remove the property to
the Hill Building was given to Mr. Ayerst, of the firm of
Ayerst & Taffinder, and that he consented to such re-
moval. The evidence relating thereto is conflicting. On
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one side is the testimony of N. O, Talbot, one of the de-
fendants in error, to the effect that shortly before January
1, 1890, he informed Mr. Ayerst that it was the intention
to remove the insured property from the Ramge Building
into the Hill Building about the first of the month, and
requested that permission therefor be entered upon the books
of the company; and that shortly after the first of January,
Mr. Talbot again saw Mr. Ayerst, and notified him that
the property had been removed, and was assured by the
latter that everything was all right. On behalf of the
company is the direct and positive testimony of Mr. Ayerst,
denying that Mr. Talbot had any conversation with him
upon the subject. The jury having found in favor of the
plaintiffs, we must accept as a fact that the conversations
testified to by Mr. Talbot occurred as stated by him. Itis
not claimed that any attempt was made to notify the com-
pany of the removal of the property prior to the loss, ex-
cept as stated above. The question is presented whether
the insurer was bound by the notice which was given to
Ayerst & Taffinder. We think not, for two reasons. In
the first place the undisputed evidence shows that the afore-
said Ayerst & Taffinder ceased to act as agents for the in-
surance company some time prior to the conversations tes-
tified to by Mr. Talbot, and that Daniels & Baldridge were,
from and after the 19th day of November, 1889, the sole
representatives or agents of the plaintiff in error in the
city of Omaha. Tt requires no argument to show that no-
tice to Ayerst & Taffinder, of the intention of Campbell &
Talbot to remove the property into another building, as
well s the consent given by them to such removal, is of
no validity whatever. To hold otherwise would make the
insurer liable for the acts and conduct of those who con-
fessedly were not its agents, and who were no longer in its
ewmploy. Counsel for defendants in error invoke the fa-
miliar rule that where the relation of principal and agent
has once been established it will be prcsumed to continue
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until shown to have terminated. The answer to this is that
this presumption of law was entirely overcome by undis-
puted evidence that the relation of principal and agent
which had once existed between Ayerst & Taffinder and
the company had been terminated. It can make no differ-
ence that the insured had no notice that the agency had
ceased, and that other agents had been appointed. Had
Ayerst & Taffinder continued to represent the company
after their removal, which the evidence fails to disclose, the
latter, perhaps, might have been bound for such acts as
were committed within the scope of their apparent author-
ity.

There is another reason why the condition in the policy
as to the location of the property has not been waived by
the plaintiff io error. The contract of insurance contains
this provision: “And it is further expressly covenanted by
the parties hereto, that no officer, agent, or represcntative
of this company shall be held to have waived any of the
terms and conditions of this policy, unless such waiver
shall be indorsed hereon in writing.” As applicable to
this branch of the case the court below instructed the jury
as follows:

“4, Unless you find from the evidence that the defend-
ant had notice of such removal of said goods, and has
waived such conditions of the policy, with knowledge of
the alleged fact, the plaintiffs cannot recover. The defend-
ant’s agents had no right under the law to consent to such
removal, unless such consent was in writing on the policy
in question.”

It is not claimed that any written consent was given for
the removal of the property by any officer or ageut, or that
a waiver of any of the conditions contained in the contract
of insurance was ever indorsed upon the policy. The ver-
dict, therefore, was not only contrary to the above instruc-
tion, but against the evidence as well. The policy became
void upon the removal of the property, Assent to such
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removal, indorsed upon the policy by an authorized agent
of the company, would revive it and continue the contract
in force. (German Ins. Co. v. Heiduk, 30 Neb., 288, and
cases there cited. See also authorities cited in the brief of
plaintiff in error.) No notice having been given to this
company, or its authorized agent, of the removal of the
property in question from the building in which the same
was insured, and no consent to such removal having been
indorsed upon the policy, we are constrained to hold that
the oral consent of Ayerst & Taffinder is a nullity.

It is insisted that the company waived the forfeiture of
the policy by accepting and retaining the premium for the
entire year. Nosuch question is presented by the pleadings,
since the plaintiffs below failed to allege that the company
waived the forfeiture by failing to return the unearned
premium and canceling the policy. The premium was
paid when the risk was written, and the company had no
notice of the removal of the property until after the loss.
Had it been notified of the removal prior to the fire, and
then failed to return, or offer to return, the unearned pre-
mium, such facts might be deemed a waiver of the forfeit-
ure. The judgment is reversed and the cause remanded.

REVERSED AND REMANDED.

M. IsABEL BoxD ET AL. v. ABRAHAM N. WYCOFF.
FiLED OCTOBER 16, 1894. No. 5210.

1. County Courts: CALENDARS. Under the provisions of section
15, chapter 20, Compiled Statutes, it is the duty of the county
judge, on the first day of each term of the county court, or as
soon thereafter as practicable, to prepare a calendar for all the
causes for trial at such term, arranging the cases thereon in their
numerical order, and setting the same down for trial, in the
same order, for particular days during such term.
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: PRESUMPTION OF CORRECTNESS. It will be pre-
samed by the appellate court, in the absence of any showing
upon the subject, that such calendar was prepared and the causes
set down for trial in strict compliance with the terms of the
statute.

3. : DEFAULT: JUDGMENT. In cases brought in the county
court which are not within the jurisdiction of the justice court,
where no answer is filed on or before the first day of the term,
in a cause to be tried at such term, the plaintiff is entitled to
have the default of the defendant taken and proceed to judg-
ment on any succeeding day of the term, upon proving hisdam-

ages.

: MOTION TO VACATE JUDGMENT BY DEFAULT: REVIEW.
Where judgment on defanlt has been entered by the county
court against a defendant and which he seeks by motion to have
vacated because the same was prematurely rendered, the motion
must be accompanied by an answer showing a meritorious de-
fense, either in whole or in part, to the action. If no defense is
alleged, it is not error to overrule the motion to vacate the judg-
ment.

4,

Error from the district court of Lancaster county.
Tried below before F1ELD, J.

John H. Ames and E. F. Petiis, for plaintiffs in error.

Stevens, Love & Cochran, contra.

Norvar, C. J.

This is a proceeding in error to reverse the judgment of
the district court of Lancaster county affirming the judg-
ment of the county court of said county. The action was
instituted in the county court on the Tth day of October,
1890, by the defendant in error to recover from M. Isabel
Bond and Clara B. Colby, the plaintiffs in error, the sum
of $242.50, with interest, as commissions for the sale of
real estate. Summons was personally served upon each of
“the defendants on October 7 and October 17, respectively.
On November 3, 1890, the defendant Colby, by her attor-
ney, appeared and filed 2 motion to require the plaintiff’ to
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make his petition more definite and certain, which motion
the county court sustained on November 21; and upon the
same day plaintiff, by leave of court, filed an amended pe-
tition complying with the requirements of defendants’ said
motion, and the cause was thereupon continued until De-
cember, 1890, term. On the 15th day of December the
cause was again continued by the court until the January,
1891, term. On January 6, that being the second day of
said January term, the defendants having failed to plead,
answer, or demur, their defaults were entered, the case was
tried, and upon the evidence adduced the court rendered
judgment in favor of the plaintiff for $255.43, besides the
costs. Afterwards, on the 29th day of January, 1891, the
defendants filed a motion to vacate and set aside said judg-
ment upon the following grounds:

1. The court did not on the first day of the term at
which said judgment was rendered, or at any time there-
after, prepare a calendar of the causes standing for trial at
such term.

2. That said cause was not at any time by the court as-
signed or set down upon the calendar, or otherwise, for
trial on any particular day.

3. Because of mistake, neglect, and omission of the court
and clerk in said proceeding, and irregularity in obtaining
«aid judgment.

4. That said finding and judgment were made and ren-
dered before said action regularly stood for trial in said
court according to law.

On April 20, 1891, the foregoing motion was overruled
by the county court, and thereupon the defendants prose-
cuted a petition in error to the district court, where the
judgment of the county court was in all things affirmed.

A single point is urged by counsel for plaintiffs in error
for the reversal of the case, and that is that the judgment’
was rendered by the county court on the second day of the
term without having made out a calendar of the cases for
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trial at said term, or assigning this cause for trial on any
particular day. Section 15 of chapter 20 of the Compiled
Statutes provides that ¢ the probate judge shall, on the first
day of each term, or as soon thereafter as may be, prepare
a calendar of the causes standing for trial at such term,
placing the causes upon such calendar in the order in
which the same are numbered on the docket, and setting
the causes for trial, in such order, upon convenient days
during such term; and the provisions of this code relative
to the trial docket in the district court shall, so far as they
are in their nature applicable, apply to such calendar.”
Section 323 of the Code of Civil Procedure declares:
“The trial docket shall be made out by the clerk of the
court at least twelve days before the first day of each term
of the court; and the actions shall be set for particular
days in the order in which the issues were made up,
whether of law or of fact, and so arranged that the cases set
for each day shall be tried as nearly as may be on that day.
For the purpose of arranging said docket, an issue shall be
considered as made up when either party is in defanlt of a
pleading. If the defendant fails to answer or demur, the
cause, for the purpose of this section, shall be deemed to be
at issne upon questions of fact; but in every such case the
plaintiff may move for and take such judgment as he is en.
titled to, on the defendant’s default, on or after the day on
which the said action shall be set for trial.”

From the foregoing statutory provisions it would seem
that it is the duty of the county judge to make out, on the
first day of each term of the court, or as soon thereafter as
practicable, a calendar or trial docket of the causes in a
condition to be tried at that term. The order in which
the cases shall be placed upon the calendar is prescribed,
and such judge is required to assign the cases for trial for
particular days during the term in the order in which they
appear upon the docket. At this time it is unnecessary to
stop and inquire whether the provisions of the sections

’
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quoted above are mandatory, or directory merely, for if the
more rigid construction should obtain, owing to the state of
the record under review, the judgment of the district court
cannot be disturbed. In the first place it does not appear
but what the county judge prepared a calendar of the causes
for the January, 1891, term of the county court, in strict
compliance with the letter of the statute, nor does the rec-
ord disclose that this action was not tried and the judgment
rendered on the very day the same was assigned for hear-
ing. On the contrary, the transcript prepared by the
county court recites that on January 6, 1891, there was a
call of the docket, from which entry it may be inferred
that the proper calendar, or trial docket, of the causes for
the term at which the judgment was rendered was made
out in conformity to law. If none was prepared, plaintiffs
in error should have made such fact appear by a bill of
exceptions, Error in the proceedings of the trial court is
never presumed, but must affirmatively appear from the
record. It is a well settled rule that an appellate tribunal
will indulge all reasonable presumptions in favor of the
regularity of the proceedings of the trial court. Again,
section 12 of said chapter 20 is applicable to the case at
bar. This section provides that ‘“if no answer is filed on
or before the first day of the term, in any action to be tried
during such term, the plaintiff may have the default of the
defendant entered, and may proceed to judgment on any
succeeding day during the term, upon proving his cause
of action.” In the case under review the plaintiffs in error
were in default of an answer, and had been for more than
thirty days. The defendant in error therefore had a right
to have their defaults entered and to proceed to judgment
against them. This section 12 authorizes judgment to be
rendered at any time after the first day of the term where
the defendant is in default for want of an answer. The
procedure adopted by the county court in this case was
according to the requirements of said section 12.
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Another valid reason why the county court did not err
in refusing to vacate the judgment is that the plaintiffs in
error did not accompany their motion with an answer pre-
senting a good and meritorious defense to the action. By
section 606 of the Code it is provided that “a judgment
shall not be vacated on motion or petition, until it is ad-
judged that there is a valid defense to the action in which
the judgment is rendered, or, if the plaintiff seeks its va-
cation, that there is a valid cause of action.” This section
applies to applications to county courts to set aside judg- -
ments in actions brought therein in which the amount
claimed exceeds a justice’s jurisdiction. Under the forego-
ing provisions, before plaintiffs in error were entitled to
have the judgment against them set aside, it was necessary
for them to allege and prove that they had a valid defense, in
whole or in part, to the cause of action stated in the peti-
tion. (Osborn v. Gehr, 29 Neb., 661; Janes v. Howell, 37
Neb., 320.) For anything this record shows, there is no
defense to the action. Should the judgment be vacated,
it does not appear that a different result would likely be
obtained on the next trial from the one in the first. The
judgment is

AFFIRMED.

Citizens STATE Bank v. Z. M, BAIRD ET AL.
FiLeED OCTOBER 16, 1894. No. 5687.

1. Trial: ARGUMENTS: OPENING AND CLOSING: HARMLESS ERr-
rOR. In trials by the court without the assistance of a jury,
it is not reversible error to deny the party holding the affirma-
tive leave to open and close the argument, where it is apparent
from the record that he has not been prejudiced thereby.

2. Argument on Motion to Dissolve Attachment: OPEN-
ING AND CLOSING. Olds Wagon Co. v. Benedict, 25 Neb., 372,
distinguished.
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3. Attachment: D1ssoLUTION: BURDEN OF ProOF. Where the
allegations of an affidavit for attachment are put in issue by a
motion to discharge, it is not sufficient for the plaintiff to estab-
lish his good faith and reasonable grounds for believing the state-
mentsof his affidavit to be true. He is required to establish the
truth of such statements to the satisfaction of the court.

ERrror from the district court of Dakota county. Tried
below before NoRrxkis, J.

Jay & Beck and Gantt & Briggs, for plaintiff in error.
Robert Hunter and J. R. Hays, contra.

Posr, J.

This is a petition in error and presents for review an
order of the district court for Dakota county discharging
an attachment on the motion of the defendant in an action
between the parties hereto. It is shown by the record
that at the hearing of the motion the plaintiff claimed
the right to open and close, which was denied. The de-
fendant then introduced his proofs, in the form of affi-
davits, after which the plaintiffs presented affidavits in sup-
port of the attachment. At the conclusion of the plaintiff’s
evidence defendant offered affidavits in rebuttal, to which
the plaintiff objected on the ground that « rebutting evi-
dence is inadmissible, and because there is no provision for
filing counter-affidavits in such case; also on the ground that
the affidavits offered are not rebutting evidence.” That
objection was sustained and the defendant permitted, over
the plaintiff’s objection, to open and close the argument
and which is the ruling first assigned as error.

We are referred by counsel for plaintiff, as sustaining
their contention upon this branch of the case, to Olds Wagon
Co. v. Benedict, 25 Neb., 372, It was in that case held,
in effect, that the order of argument is a matter of right
and follows the burden of proof; and such is conceded to
be the established rule both in the courts of this country
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and England. That rule is, without doubt, applicable to
actions at law and special proceedings triable to a jury.
There is, however, 1eason to doubt the soundness of- decis-
ions holding it applicable to trials before the court without
the assistance of a jury. Particularly is that true under a
practice like ours, where the order of proof is the subject
of statutory regulation. It is provided by section 283,
Civil Code, under the title “Jury Trials,” that, upon the
conclusion of the evidence, ¢““the parties may then submit,
or argue, the case to the jury. In the argument the party
required first to produce his evidence shall have the open-
ing and conclusion. If several defendants having separate
defenses appear by different counsel, the court shall arrange
their relative order,” etc. Provision is made by sections
296 and 297, under the title “ Trial by the Court,” for the
waiving of a jury and trial in such cases to the court, but
no reference is therein made to the order of argument. It
would seem that the procedure upon the hearing of motions,
particularly those of the character involved in this pro-
ceeding, should be assimilated to the practice in equity
causes rather than that which obtains in actions tried by
jury. In equity the argument is regulated by rule and
generally within the discretion of the chancellor, and we
are not aware that a decree has ever been reversed on appeal
for an abuse of discretion in that respect or even for the
refusal to hear argument. If it were an open question, we
should not hesitate to hold that the rule invoked has no
application to issues triable by the court. It is certain
we can conceive of no reason for denying to the district
court discretion to regulate argument in those cases which
will not apply with equal force to this court, where such
has been the practice almost since its organization; but as
Olds Wagon Co. v. Benedict is not decisive of this case, the
question of its authority is left for further consideration,
The precise point there decided is that the order of argu-
ment is a matter of right that prejudice will, as a rule, be
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presumed from a denial of that right; and in the absence of
a record tending to prove the contrary, the ruling in that
case was held reversible error. It should be noted also
that upon rehearing (27 Neb., 344), although the' former
decision was adhered to, a vigorous dissenting opinion was
filed by REESE, C. J. It is a universal rule, applicable to
appellate proceeding, and often asserted by this court, that
error which is not prejudicial to the complaining party is
no ground for the reversal of a judgment. In the case
at bar the ruling alleged, if erroneous, was error without
prejudice, for the reason that the order of the district court
discharging the attachment is clearly right. In fact it is
the only order which could have been made on the record.
The grounds alleged in the affidavit for the attachment are
that the defendant is about to convert his property into
money for the purpose of placing it beyond the reach of
his creditors; that he has assigned his property, or a part
thereof, with an intent to defraud his creditors. The most
that can be claimed for the evidence in support of the attach-
ment is that it tends to establish reasonable grounds for be-
lieving the statements in the original affidavit to be true;
but probable cause will not answer the requirements of the
statute. The plaintiff is required to establish the truth
of the statements of his affidavits to the satisfaction of
the court or judge. (Waples, Attachment, 433; Folsom v
Teichner, 27 Mich., 107; Greene County Savings Bank v.
Michigan Barge Co., 52 Mich., 164.) The order discharg-
ing the attachment‘is right and is therefore

AFFIRMED.
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Louis LiTTLEFIELD V. STATE OoF NEBRASKA.

FIiLED OCTOBER 16, 1894. No. 6995.

1. Municipal Corporations: EXERCISE OF POWER TO LICENSE

A BUSINESS OR OCCUPATION. Where authority is conferred
upon a municipal body to license and regulate a particular busi-
ness or occupation as a sanitary measure, such power must be
exercised as a means of regulation only, and not as a means of
producing revenue.

: SALE OF MILK. Authority is conferred by its
charter upon the city of Omaha to license and regulate the
production and sale of milk within its limits, and it may law-
fully exact a reasonable license fee from all persons engaged in
such business.

: REASONABLENESS OF FEE. While the courts
have power to inquire into the reasonableness of the fee exacted
in the exercise of the power to regulate, a considerable latitude
will be allowed for the exercise of legislative discretion over the
sabject.

4. License: PoLICE REGULATIONS. Such a measure will be upheld

5.

by the courts when plainly intended as a police regulation and
the revenue derived therefrom is not disproportionate to the cost
of issuing the license and the regulation of the business to
which it applies.

: REASONABLENESS OF FEE: VALIDITY OF ORDINANCE.
Where such an ordinance is clearly within the general powers of
a municipal body it is presumed to be reasonable, and the ju-
dicial power of the state will not be exercised to declare it void,
unpless from its inherent character,or by proofs adduced, it is
shown to be unreasonable,

* ERROR to the district court for Douglas county. Tried
below before Scort, J.

The opinion contains a statement of the case.

Estabrook & Dauvis, for plaintiff in error:

The license fee cannot be sustained as an exercise of the
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taxing power. (Dillon, Municipal Corporations, sec. 357;
Templeton v. City of Tekamah, 32 Neb., 545.)

The requirement of a license fee cannot be upheld as an
exercise of police power. (Tiedeman, Municipal Corpora-
tions, sec. 123 ; Gity of Leavenworth v. Booth, 15 Kan., 627 ;
Mihlenbrinck v. Long Branch Commissioners, 13 Vroom
[N. J.], 3864; City of St. Paul v. Traeger 25 Minn., 248.)

George H. Hastings, Attorney General, E. J. Cornish, and
W. S. Shoemaker, for the state, cited: Tiedeman, Limita-
tions of Police Power, p. 274; People v. Mulholland, 82
N.Y., 324; City of Chicago v. Bartee, 100 IlL., 57; Kinsley
v. City of Chicago, 16 N. E. Rep. [IIL.], 260; 1 Dillon,
Municipal Corporations, pp. 441, 442; 2 Beach, Public
Corporations, sec. 1255; City of Cincinnati v. Buckingham,
10 O., 261; City of Cincinnati v. Bryson, 15 O., 643.

Posr, J.

The plaintiff in error was by the distriet court for Doug-
las county found guilty of the violation of an ordinance of
the city of Omaha, which prohibits the selling, or keep-
ing for sale therein, of milk by any person without a license.
From the judgment against him he has prosecuted proceed-
ings in error to this court. The proposition upon which
he relies for a reversal of the judgment of the district court
is that the ordinance in question, in so far as it exacts the
payment from him of a license fee of $10, is in excess of
the authority conferred upon the city, and therefore void.
The ordinance is too voluminous to be set out at length in
this opinion, but its scope and character are indicated by the *
title thereof, to-wit, “An ordinance regulating the production
and sale of milk in the city of Omaha and providing for the
appointment of a milk inspector and prescribing his duties.”
The provision thereof with respect to license fees is as fol-
lows: “Every person, firm, or corporation producing milk
or cream for saleand selling the same in the city of Omaha,
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and every person, firm, or corporation selling or offering
for sale, or keeping for sale, any milk or cream from any
milk depot, store, or other establishment or place of busi-
ness in the city of Omaha, and every person selling or de-
livering milk from any wagon or other vehicle within the
city of Omaha shall pay a license fee of $10 per year;
Provided, That when more than one wagon or other vehicle
is used by any person, firm, or corporation in the delivery
of milk or cream in the city of Omaha an additional 1i-
cense fee of $10 per year shall be paid for each additional
wagon; And provided further, That any person owning
only one cow and delivering milk by hand shall pay a li-
cense fee of $2 per year, and any person owning only two
cows and delivering milk by hand, or any person deliver-
ing milk by hand from any milk depot, store, or other es-
tablishment or place of business shall pay a license of $5
per year.”

The sections of the city’s charter which relate to the
subject under consideration are: Section 41, chapter 12,
Compiled Statutes, entitled “Cities of the Metropolitan
Class,” by which it is provided that “the mayor and council
shall have power * * * to provide for, license, and
regulate the inspection and sale of meats, flour, poultry, fish,
milk, vegetables, and all other provisions or articles of food
exposed or offered for sale in the city,” etc. Section 30,
which provides for a board of health which “shall have
control and supervision of meats, food, drinks, and the
inspection, condemnation, use, sale, and disposition thereof.
* * *  Inspectors of meats, milk, food, and of any
and all other matters and things relating to the sanitary
condition of such city shall be under the control and direc-
tion of said board of health.” Section 79, providing for a
system of taxation, among other purposes named, “for pay-
ment of the expenses of the board of health not exceeding
one mill on the dollar valuation in any one year, taxes levied
for said purpose to constitute a special fund therefor,” etc.

19
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In the able brief submitted by counsel for the plaintiff
in error they conceded the power of the city by ordinance
to prescribe needful and proper rules for the inspection and
sale of milk and like commodities therein as a reasonable
sanitary measure. They also admit the power of the city
to require dealers in such commodities to procure license
and to exact a reasonable fee therefor; but they argue that
it cannot require the payment of a fee in excess of the cost
of issuing the license, on the ground that such a demand is
unreasonable and therefore prohibited both by its charter and
the general rules defining the powers of municipal bodies.
In support of that contention we are referred to Tiedeman,
Limitations of Police Power, 101; City of Leavenworth v.
Booth, 15 Kan., 627 ; City of St. Paul v. Traeger, 25 Minn.,
248, and Miihlenbrinck v. Commissioners of Long Branch,
42 N. J.Law, 364. The doctrine of those authorities and
many others which we have examined is that the legisla-
ture cannot authorize the power of taxation under the pre-
tence of sanitary regulations or other exercise of the police
power of the state in the interest of the public health or
safety. That principle was distinetly recognized by this
court in the recent case of Smiley v. MacDonald, 42 Neb.,
5, in which the test is said to be, whether the measure in
question has some relation to the public welfare and whether
such isin fact the object sought to be attained ; but by tax-
ation, as the term is here employed, is meant the provid-
ing of revenue for the ordinary expenses of state or mu-
nicipal government. It does not follow, therefore, that an
ordinance will be held void simply because it provides for
a fund to be derived from license fees. Such a measure will
be upheld by the courts whenever it appears to have been
designed to promote the welfare of the public, and the reve-
nue derived therefrom is not disproportionate to the cost of
its enforcement and the regulation of the business to which
it applies (See Cooley, Taxation [2d ed.], 598 ; Tiedeman,
Limitations of Police Power, 101; 2 Beach, Public Cor-
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porations, sec. 1265 ; North Hudson R. Co. v. City of Ho-
boken, 41 N. J. Law, 71; People v. Mulholland, 82 N. Y.,
324; Van Baalen v. People, 40 Mich., 258 ; City of Chicago
v. Bartee, 100 1ll., 57; Kinsley v. City of Chicago, 124
Ill., 359.) As said by Professor Tiedeman in the section
above cited, “ What is a reasonable sum must be deter-
mined by the facts of each case; but where it is a plain
case of police regulation, the courts are not inclined to be
too exact in determining the expense of procuring- the li-
cense as long as the sum demanded is not altogether un-
reasonable;” and in section 123, Tiedeman, Municipal Cor-
porations, the same author says: “And although it is a
judicial question whether the sum exacted is a reasonable
one, a wide latitude is given to the exercise of legislative
discretion in the determination of the amount of the license
fee.” In some of the cases cited the courts have taken
notice, without proof, that the fee exacted is unreasonable.
For instance, in North Hudson R. Co. v. City of Hoboken,
supra, the court declared as a matter of law that a fee of
$15 for each one-horse car and $25 for each two-horse car
was unreasonable. On the other hand, in Feople v. Hul-
holland the fee named was not less than $5, and not more
than $10, to be fixed by the mayor, for each wagon used in
selling milk, yet it was held reasonable; and in Kinsley v.
City of Chicago the ordinance which was upheld imposed
a license fee of $15 per year upon all vendors of meat.

In the case at bar there is a stipulation of record by the
plaintiff in error to the effect that he was at the time named
engaged in selling milk, as charged, in the city of Omaha
without license; and that in case the ordinance, which ex-
acts from him a fee of $10, is held to be valid, judgment
shall be entered as on a plea of guilty. It will thus be
observed that the case is submitted to us as if upon de-
murrer to the information. When the measure, which is
the subject of the ordinance, is, as in this instance, clearly
within the general powers of the city, the presumptions are
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in favor of its reasonableness, and the judicial power of
the state cannot be invoked for the purpose of declaring it
void unless from the inherent character thereof, or from
proofs adduced, it is shown to be in fact unreasonable. (See
State v. City of Trenton, 53 N. J. Law, 132; Van Hook v.
City of Selma, 70 Ala.,, 361; Atkins v. Phillips, 26 Fla.,
281; City of St. Louis v. Weber, 44 Mo., 547; Common-
wealth v, Pateh, 97 Mass., 221; Parker & Worthington,
Public Health & Safety, 312.) By an application of that
rule to the case before us we reach the conclusion that the
ordinance assailed is a reasonable exercise of the power
conferred by law upon the city.
But it is suggested by ,counsel that the rule as here
stated is inapplicable to this case, since by provision of
the constitution all license money belongs to the school
fund of the city, the fees provided for cannot be applied to
the purpose of enforcing the ordinance, and are, therefore,
unnecessary and unreasonable. In this connection they re-
fer also to the provision contained in section 79 of the city’s
charter for the levy of a tax to defray the expenses of the
board of health, and which is to constitute a special fund
for that purpose. The constitutional provision referred to
is section 5 of article 8, which reads as follows: “All fines,
penalties, and license moneys arising under the general
laws of the state shall belong and be paid over to the coun-
ties, respectively, where the same may be levied or imposed,
and all fines, penalties, and license moneys arising under the
rules, by-laws, or ordinance of cities, villages, towns, pre-
cinets, or other municipal subdivision less than a county shall
belong and be paid over to the same respectively. All
such fines, penalties, and license moneys shall be appropri-
ated exclusively to the use and support of common schools
"in the regpective subdivisions where the same may accrue.”
If that provision applies to ordinances like the one here in-
volved, and which for the purposes of the present contro-
versy may be conceded, it follows that the cost of enforcing
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the ordinance and regulating the business of producing and
selling milk must be paid from funds provided by taxation
instead of by license fees. But of what avail is that fact
to the accused in this prosecution? TUpon what ground
can he be heard to complain because the fees realized are
not applied directly to relieve the burdens which are by
means of his business imposed upon the city? We take
notice that provision is made by statute for the levy of a
school tax by cities of the metropolitan class not exceeding
two per cent annually upon their assessed valuation. To the
extent that the school fund of the city is enriched by the
proceeds of fines and licenses is the necessity for taxation
diminished. The fact, therefore, that the expenses incident
to an enforcement of the ordinance are payable out of a
fund provided by taxation is a matter of no consequence
either to the accused or the city. That view is in accord-
ance with the rule stated by Professor Tiedeman, as will be
observed from the foregoing citations. It follows that the
judgment of the district court is right and should be

AFFIRMED,

JEFF W. BEDpFORD v. Davip W. Van Corr ET AL.,
APPELLEES, AND SIMONS BROTHERS ET AL., INTER-
VENORS, APPELLANTS,

FiLED OcToBER 16, 1894. No. 5333.

1. Chattel Mortgages: LiENS. The mortgagee under a chattel

mortgage acquires a lien only upon the property conveyed and
not the legal title thereof.

2. Fraudulent Conveyances. Evidence examined, and keld to
sustain the decree of the district court.

APPEAL from the district court of Douglas county.
Heard below before Doaxe, J.
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William E. Healey, H. P. Stoddart, and George D.
Meiklejohn, for appellants.

Cornish & Robertson, contra.

Posr, J.

This is an appeal from a decree of the district court for
Douglas county and involves the validity of a chattel mort-
gage executed by one David W. Van Cott to the National
Bank of Commerce of the city of Omaha. The mortgage
in controversy was executed on the 14th day of August,
" 1890, to secure three several notes of the mortgagor, to-wit :
One for $4,500, dated February 21, 1890; one for $250,
dated August 6,1890; and one dated August 13, 1890, for
$457.42; all payable on demand and all bearing interest at
the rate of ten per cent per annum. On the same day Van
Cott executed a second mortgage covering the same prop-
erty, in favor of Bedford, the plaintiff herein, to secure a
note of $1,256.93, of the same date, payable on demand,
with interest at ten per cent, and which contains a recital to
the effect that it is subject to the mortgage herein first
described. Upon the execution of the mortgages named
Bedford and the bank, it appears, took immediate pos-
session of the property conveyed, and gave notice of the
sale thereof in the manner provided by law; but pre-
vious to the day of sale named in said notice, Bedford
commenced this action, in which he seeks to assert his mort-
gage subject to the lien of the bank. Afterwards, on the
application of the plaintiff, a receiver was appointed, who
took possession of the mortgaged property and converted it
into money. Subsequent to the appointment of the re-
ceiver, the appellants Simons Bros. & Co. and Samuel
Eichberg, creditors of Van Cott, obtained leave to proceed
- against said property by attachment, and also to intervene
in this action for the purpose of asserting their claims to
the property as attaching creditors, adverse to those of the
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plaintiff and the bank. In their petitions of intervention,
which are substantially alike, they assail the mortgages on
the ground that they were executed in fraud of the rights of
the other creditors of Van Cott, and allege that both plaintiff
and the bank had notice of and actively participated in such
fraud. The allegation of fraud having been put in issue
by proper pleadings, a final hearing was had, resulting in a
decree in favor of the appellees, and from which the inter-
venors have prosecuted an appeal.

In addition to the facts above stated, appellants rely upon
the evidence given by Mr. Johnson, a former cashier of the
defendant bank, who testified that on the 21st day of Feb-
ruary, 1890, Van Cott and wife executed in favor of the
bank a mortgage on certain real estate of the latter to secure
the $4,500 indebtedness above mentioned. He also testi-
fied that it was then, in substance, agreed between Van
Cott and the bank that in case the business of the former
should prove unsuccessful and he should be unable to pay
his creditors in full, the real estate mortgage aliove men-
tioned should be released by the bank and the indebtedness
therein described secured by a mortgage upon the stock of
Jjewelry in controversy; or, in the language of the witness,
“Tf anything occurred so he could not pull through, he
would give a chattel mortgage on the jewelry stock.”
The purpose of that agreement, it is contended, was to ena-
ble Van Cott, who was then hopelessly insolveunt, to place
his property beyond the reach of creditors, and that the
mortgage involved in this controversy, having been exe-
cuted in pursuance of that agreement, must be adjudged
fraudulent as against the intervenors. Another fact to
which considerable emphasis is given in the brief of the
appellants is that on the 20th day of January, 1891, six
days after the confirmation of the sale of the mortgaged
property by the receiver, Bedford, the plaintiff and pur-
chaser at said sale, L. Van Cott, wife of the mortgagor,
David W. Van Cott, D. W. Haynes, H. D. Shull, and
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Thomas W. Boyd executed articles of incorporation for
“The Van Cott Jewelry Company;” said corporation
was organized for the purpose of dealing in jewelry in the
city of Omaha, with an authorized capital stock of $20,-
000, and immediately proceeded to transact business, ap-
parently as the successor of Van Cott, with the latter as
general manager. On the part of the bank, Mr. Cornish,
the president, testified positively that the only inducement
for the satisfying of the real estate mortgage was the secur-
ing of the two notes, for $457.42 and $250, respectively,
and the better security for the $4,500 note. That about
that time Van Cott applied for further accommodations,
which were refused, the bank demanding to be protected
on account of his unsecured indebtedness. He then offered
to secure his entire indebtedness to the bank by mortgage
upon his stock of jewelry, provided the bank would release
the real estate mortgage, which proposition was accepted by
the bank and the mortgage in controversy executed in ac-
cordance with that agreement.

In view of that record the finding of the trial court
should not be disturbed on the ground that it is not sup-
ported by the evidence. The facts relied on for reversal of
the decree are consistent with the theory of good faith on
the part of the bank, and the claim of the latter, if not
sustained by a preponderance of the evidence, has ample
support therein for the purposes of this appeal. The
theory of appellants with respect to the plaintiff’s rights is
that the legal title to the property passed by the first mort-
‘gage to the defendant bank, that plaintiff acquired a mere
equitable interest therein by his mortgage, and has no stand-
ing as against their claims as attaching creditors. To sus-
tain that contention they rely upon the case of Adams v.
Nebraska City Nat. Bank, 4 Neb., 373, and Marseilles Mfg.
Co. v. Morgan, 12 Neb., 66; but those cases, in so far as
~ they tend to sustain that proposition, cannot be regarded
as the law of thestate. According to recent cases the mort-
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gagee under a chattel mortgage acquires not the legal title

to the property, but merely a lien thereon, the legal title
remaining in the mortgagor. (See Musser v. King, 40 Neb., -
892.) The decree of the district court is therefore

AFFIRMED,

BarTr FoLEY V. STATE OF NEBRASKA.

FrLeDp OCTOBER 16, 1894. No. 6463,
1. Judicial Notice of Municipal Ordinances: EVIDENCE.
Courts will not, as a rule, take notice of municipal ordinances,
unless required to do so by special charter or general law.

2. Municipal Courts: JupICIAL NoTICE oF CITY ORDINANCES.

’ But to that rule an exception is recognized in favor of the courts
of municipal corporations, which will take notice of their own
ordinances, since they stand in the same relation to the munici-

. pal laws as do courts of general jurisdiction toward the general
laws of the state.

3. Appeal from Judgment of Conviction for Violation
of City Ordinance: TriAL DE Novo. On appeal from a
judgment of conviction before a police judge for the violation of
a city ordinance the district court will, upon a trial de novo, take
notice of whatever facts the former could have noticed judicially
before the removal of the cause.

: PracricE. The strict rule of the common law
in that respect held not applicable to our more liberal practice.

ERRrOR to the district court for Douglas county. Tried
below before KEYSOR, J.

The opinion contains a statement of the case,

Silas Cobb, for plaintiff in error:

The complaint was insufficient. It failed to set out the
ordinance under which the accused was prosecuted. (Oshe
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v. State, 37 Q. St., 494 ; Miller v. State, 3 O. St.,475; Kern
v. State, 7 O. St., 411; 1 Dillon, Municipal Corporations
[3d ed.], secs. 413, 414, 442; City of Memphis v. O’ Con-
nor, 53 Mo., 468; Mooney v. Bennett, 19 Mo., 5562; Keeler
v. Milledge, 4 Zab. [N. J.], 142; People v. Mayor of City
of New York,7 How. Pr. [N.Y.], 81; Harker v. Mayor
of City of New York, 17 Wend. [N. Y.], 199; Whitson v.
City of Franklin, 34 Ind.,392; Commonwealth v. Bean, 14
Gray [Mass.], 52, 11 Cush. [Mass.], 414; Commonwealth
v. Stout, 7 B. Mon. {Ky.], 247.)

The district court should not have taken judicial notice
of the ordinance. (Culbertson v. City of Galena, 2 Gil.
[111.],129; Stevens v. City of Chicago, 48 1li., 498 ; People
v. Buchanan, 1 Idaho, 681; City of Austin v. Walton, 68
Tex., 507; Wilson v. State, 16 Tex. App., 497; City of
Winona v. Burke, 23 Minn., 2564; City of New Orleans v.
Labatt, 33 La. Ann., 107 ; Lucker v. Commonwealth, 4 Bush
[Ky.], 440; Case v. City of Mobile, 30 Ala., 538; Garvin
. v Wells, 8 Ta., 286; Goodrich v. Brown, 30 Ia., 291;
Chicago & A. R. Co. v. Engle,76 111., 317; Moor v. New-
field, 4 Greenl. [Me.], 44; Lumbard v. Aldrich, 8 N. H.
31; Augusta Bank ». Hamlin,14 Mass., 178.)

The court erred in excusing a juror for cause on its own
motion. (Barton v. Erickson, 14 Neb., 164.)

The court gave an erroneous instruction defining the
term “reasonable doubt.” (Olive v. State, 11 Neb., 4;
Mutual Hail Ins. Co. v. Wilde, 8 Neb., 427; Clark ».
State, 32 Neb., 246.)

George H. Hastings, Attorney General,and H. E. Coch-
ran, for the state, '

Posr, J.

This was a prosecution in the police court of the city of
Omabha, where the accused, plaintiff in error, was convicted
of the violation of an ordinance of said city which pro-
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hibits the keeping open of saloons between the hours of
12 o’clock at night and 4 o’clock in the morning. An ap-
peal was taken to the district court for Douglas county,
where a trial was had, resulting in a verdiet of guilty, upon
which judgment was entered and which it is sought to re-
verse by this proceeding. The first proposition argued in
the brief of counsel for the accused is that the information
is insufficient, for the reason that the ordinance above re-
ferred to was not therein set out. It is proper to state in
this connection that the trial in the district court was upon
the information filed before the police judge, and which,
after an allegation of the acts relied on by the prosecutor,
concludes as follows: “Contrary to the ordinances of said
city and the statutes of the state in that behalf made and
provided, and against the peace and dignity of the state.”

Courts will not,as a rule, take notice of municipal ordi-
nances, unless required to do so by special charter or gen-
eral law; but to that rule there are recognized exceptions,
among which is that courts of a municipal corporation will
take notice, without allegations or proof, of its own ordi-
nances. The ground of the exception noted is that such
courts stand in the same relation toward the municipal laws
of the city, or other corporation, as do courts of general
jurisdiction toward the public laws of the state; and on
appeal from a judgment of conviction before a police
magistrate of a city for the yiolation of an ordinance
thereof the court will, upon a trial de novo, take notice of
such ordinance. In short,the district court, or court of like
general jurisdiction, will, on appeal from a municipal court,
take notice of whatever facts the latter could have noticed
judicially before the removal of the cause therefrom. The
court exercising appellate jurisdiction in such cases is, as
remarked by Horton, C. J.,in Smith v. City of Emporia, 27
Kan., 578, for the time being regarded as a substitute for
the police magistrate. (See, also, West v. City of Columbus,
20 Kan., 633; City of Solomon v. Hughes, 24 Kan., 211 ;
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Downing v. City of Miltonvale, 36 Kan., 740; Town of
Moundsville v. Velton, 35 W. Va., 217; State v. Letber, 11
Ia., 407.) Cases are not wanting which sustain a different
rule and holding in effect that in every prosecution under
a city ordinance it is essential to set out, or in unmistaka«
ble terms refer to, the section or provision thereof relied
upon for a conviction. In fact, the weight of authority,
judged by the number of cases, may be said to sustain that
view ; but the question being an open one in this state,
notwithstanding the dictum in Perry v. State, 37 Neb., 625,

we feel at liberty to adopt the rule most in harmony with
the spirit of our liberal practice, and most promotive of a
prompt and efficient enforcement of municipal laws. The
reason for the strict rule of the common law which re-
quired every by-law, ordinance, or private statute to be
specially pleaded cannot be said to exist under our system.
At common law, prosecutions under statutes imposing a
penalty against the offender, as distinguished from the
body of the criminal law, were upon information and gen-
erally by a common informer, who claimed a part of the
fine or penalty. (Short, Informations, 1.) Such prosecu-
tions were by leave of court and differed from indictments
in one respect only, viz., that whereas the latter were upon
the oath of twelve men, the former was upon the oath
of the prosecutor alone. In such cases the same cer-
tainty was required as in prosecutions by indictment. (2
Hawkins, Pleas of the Crown, 260, 261.) It seems neither
" necessary nor advisable to require in complaints for the vio-
lation of mere municipal regulations the same strictness as
in prosecutions under the provisions of the Criminal Code.
According to the better doctrine such offenses, although fre-
quently prosecuted in the name of the state, are criminal
in form merely, while in substance and effect they are civil
proceedings, and, therefore, not within the provision of the
constitution which declares that the right of trial by jury
shall remain inviolate. (1 Bishop, Criminal Law, 32; 1
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Bishop, Criminal Procedure, 892; Liberman o. State, 26
Neb., 464.) Tt follows that the district court did not err in
overruling the objection to the information.

2. The second assignment relates to the ruling of the
court in excusing a juror for cause on its own motion.
There is nothing in the record to suggest that the jury as
selected was not altogether impartial and entirely satisfac-
tory to the accused. It does not appear that he availed
himself of the peremptory challenges to which he was en-
titled, or has been in any way prejudiced by the ruling com-
plained of. Some discretion must be allowed the trial court
in selecting jurors, and its action in that regard presents no
ground for reversal in the absence of a clear abuse of dis-
cretion. (Omaha Southern R. Co. v. Beeson, 36 Neb., 361.)

3. Finally, it is urged that the court erred in its definition
of the term “reasonable doubt.” The charge, which we
deem unnecessary to set out in this connection, was ap-
proved in Polin v. State, 14 Neb., 540, and was properly
given. There is no error in the record and the judgment is

AFFIRMED.

Kate TooTLE ET AL. V. FirsT NATIONAL BANK oF
CHADRON.

FiLEDp OCTOBER 16, 1894. No. 4689,
Sales: FRAUD: REscISSION. The views expressed and rules an-
nounced in the opinion rendered in this case at the time of its

original hearing in this court (34 Neb., 863) affirmed and ad-
hered to. )

REHEARING of case reported in 34 Neb., 863.

Spargur & Fisher and F. M. Dorrington & Sons, for
plaintiffs in error.
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Albert W. Crites, contra.

Harrison, J.

This case was presented to the court by petition in error
to review the proceedings in the trial in the district court
of Dawes county. It was submitted, and the points raised
by the petition in error, and discussed at the hearing in this
court, were decided in an opinion filed June 11, 1892, re-
ported in 34 Neb., 863. As a result of the conclusions
reached the case was reversed and remanded. For a later
decision of this court on the same subject see MeKinney v.
First Nat. Bank of Chadron, 36 Neb., 629. The losing
party herein filed a motion for a rehearing, which was sus-
tained and the rehearing granted. We have again care-
fully examined the pleadings and evidence and -the argu-
ments in the briefs filed, but discover no reason for changing
the views expressed and the rules promulgated in the
opinion rendered at the former hearing. Consequently,
they will be adhered to and the case

REVERSED AND REMANDED,

EmeMiLLER Tce Co., APPELLEE, V. DAviD GUTHRIE
ET AL., APPELLANTS.

FIiLED OcTOBER 16, 1894, No. 5552.

1. Water and Water-Courses: ICE oN MILL-DAM: RIGHTS OF
OWNER OF MILL: RIPARIAN PROPRIETORS. The owner of a
mill who has the right to maintain a pond or flow back the
water of a stream upon the land of another and to use such
water to operate his mill possesses, as to the water, the dominant
right, and while not the absolute owner of ice which may form
on the pond, is entitled to have it remain there during the time
and when its so remaining will be, or is, useful and necessary to
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the legitimate exercise of his right to use the water as motive
power for the mill or to successfully operate the mill, but the
owner of the land, if upon a non-navigahle stream, may make
any use he desires of ice which forms over and above so much of
the bed of the stream to which his ownership extends as does
not interfere with, or injure, the rights of the mill owner.

: DESTRUCTION OF ICE BY OWNER OF MILL-DAM: Lia-
BILITY TO RIPARIAN PROPRIETOR FOR DamaGEs. If the
owner of a mill and the dam subservient thereto wantonly and
unnecessarily draws the water from, or lowers the water, in the
pond, and by so doing injures or destroys the ice privileges of the
owner of land bordering upon the pond, he thereby renders him-
gelf liable in damages to such owner.

3. Injunction. An injunction will not be granted or sustained
where the injury complained of in the petition filed is not shown
to be such as is irreparable, or the party complainant without a
full and adequate remedy at law.

: 'IRREPARABLE INJURIES. An injury may be said to be
irreparable when it is of such a character or nature that the party
injured cannot be adequately compensated therefor in damages,
or when the damages which may result therefrom canrot be
measured by any certain pecuniary standard ( Wilson v. City of
Mineral Point, 39 Wis., 164); and we will add if such as may be
atoned for in damages, if in the particular case it is shown that
the party who must respond is insolvent, and for that reason
incapable of responding in-damages, the injury is irreparable.

4.

APPEAL from the district court of Nuckolls county.
Heard below before HastiNas, J.

The facts appear in the opinion,

W. F. Buck and H. W. Short, for appellants:

Injunction will not be granted unless the applicant has a
clear and well-established right to the remedy. (Snowden
v. Noah, 14 Am. Dec. [N. Y.], 547; Hinchman v. Patter-
son Horse R. Co., 86 Am. Dec. [N. J.], 252; Rhodes v.
Dunbar, 98 Am. Dec. [Pa.], 221; Roath v. Driscoll, 52
Am. Dec. [Conn.], 352; Sheldon v. Rockwell, 76 Am. Dec.
[Wis.], 265; 7 Lawson, Rights, Remedies & Practice, p.
5769.)
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The remedy of injunction will not be granted where the
plaintiff has an adequate remedy at law. (Tigard v. Mofiitt,
13 Neb., 565; Schurmeier v. 8t. Paul & P. R. Cb., 83 Am.
Dec. [Minn.], 770; Goodrich v. Moore, 72 Am. Dec.
[Minn.], 74; Richard’s Appeal, 98 Am. Dec. [Pa.], 202;
Peterson v. Orr, 58 Am. Dec. [Ga.], 484; 1 High, Injunc-
tions, secs. 8, 13, 28 ; Torry v. Camden & A. R. Co., 18 N.
J. Eq., 293; Swift v. Jenks, 19 Fed. Rep., 641; 10 Am,
& Eng. Ency. Law, 783.)

Injunction will not be granted unless the applicant shows
undisputed special interest in, or ownership of, the prop-
erty. (1 High, Injunctions, sec. 9; State ». MeGlynn, 20
Cal.,, 233; Orowell v. Horacek, 12 Neb., 622.)

- Injunction will not be granted except where the legal
right is well established. A legal right will not be estab-
lished and settled in an equitable proceeding. (1 High, In-
Jjunctions, sec. 8; Cummings v. Barrett, 10 Cush. [Mass.],
186; 9 Am. & Eng. Ency. Law, 859; 10 Am. & Eng.
Ency. Law, 789, note 2.)

J. W. Green and Searle & Coleman, contra, contending
that the destruction of plaintiff’s ice would be an irrepar-
able injury which equity should restrain by injunction,
cited: Gilbert v. Arnold, 30 Md., 29; Gause v. Perkins, 3
Jones Eq.[N. Car.], 179; Wilson v. City of Mineral Point,
39 Wis,, 160; Commonwealth v. Pittsburg & C. R. Co.,
24 Pa. St., 160; Mitchel v. Dors, 6 Ves. [Eng.], 147;
Merced Mining Co. v. Fremont, 7 Cal., 317; McLaughlin,
v. Kelley, 22 Cal., 212; United States v. Gear, 3 How. [U.
S.], 121; West Point Iron Co. v. Reymert, 45 N. Y., 703;
Thomas v. Oakley, 18 Ves. [Eng.], 184; More v. Massini,
32 Cal,, 590; Boggs v. Merced Mining Co., 14 Cal., 379;
Belknap v. Belknap, 2 Johns. Ch. [N. Y.], 463; Davis v.
Reed, 14 Md., 1562; White v. Flannigain, 54 Am. Dec.
[Md.], 668; Dudley v. Hurst,1 Am.St. Rep. [Md.],368;
Holsman v. Boiling Spring Bleaching Co., 14 N. J. Eq.,
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335; Erhardt v. Boaro, 113 U. 8., 537; Mayor of City of
Frederick v. Groshon, 96 Am. Dec. [Md.], 591; Webber
v. Gage, 39 N. H., 182; Reddall v. Bryan, 74 Am. Dec.
[Md.], 550; 1 Joyce, Doctrines & Principles of Injunction,
218; Priscataqua Bridge v. New Hampshire Bridge, 7 N.
H, 35; Milhan v. Sharp,27 N. Y., 611; Burnley v. Cook,
65 Am. Dec.[Tex.], 79; Manhattan Mfy. Co. v. New Jer-
sey Stock Yard & Market Co., 23 N. J. Eq., 161.

The ice belonged to the plaiutiff. (Bigelow v. Shaw, 8
Am. St. Rep. [Mich.], 902 ; Washington Ice Co. v, Short-
all, 101 IlL, 46 ; State v. Pottmeyer, 30 Ind., 287; Lor-
man v. Benson, 8 Mich., 18; Mill River Mfg. Co. v. Smith,
34 Conn., 462; Paine v. Woods, 108 Mass., 173.)

The grievances complained of were trespasses upon the
property rights of plaintiff of which it has a right to com-
plain. (Stevens v. Kelley, 78 Me., 445; Woodman v. Pit-
man, 79 Me., 456 ; People’s Ice Co. v. Steamer Eaxcelsior,
44 Mich., 229.)

HARRISON, J.

March 9, 1891, the appellee herein, the Eidemiller Ice
Company (hereinafter referred to as the “company”), in-
stituted an action against Robert and David Guthrie, part-
ners under the firm name and style of Guthrie Bros., and
in order that a full understanding of the issues may be
had, we think it best to copy the petition and answer. The
original petition was demurred to and an amended one filed,
which was as follows:

“Comes now the Eidemiller Ice Company, a corporation
duly incorporated and doing business as such, and com-
plaining of Robert Guthrie and David Guthrie, partners
doing business under the firm name and style of Guthrie
Bros., defendants, says:

“1. That said plaintiff is duly incorporated under the
laws of the state of Kansas, and doing business as such in

20



242 NEBRASKA REPORTS. [VoL. 42

Eidemiller Ice Co. v. Guthrie.

the states of Kansas and Nebraska, and as such authorized
to sue and be sued.

«9 The said plaintiff is the owner of lots numbered
3 and 4 in section No. 27, in township No. 1 north, range
No. 7 west of the 6th P. M., in Nuckolls county, Ne-
braska, according to the United States survey thereof, and
containing about forty acres of land.

«3, That defendants are the owners of a mill-dam lo-
cated on the Republican river, at about the distance of one
thousand feet to the south of plaintiff’s said premises,
which has remained in the same condition as it now is for
several years last past, which said dam backs the water up
and upon plaintiff’s premises, but confines the waters
thereof during the greater portion of the year to the river
bed of said Republican river, which is about two hundred
feet in width at the point where it courses along and through
plaintiff’s said premises.

4, That upon and along the south and west line of
plaintiff’s said land and premises courses the said Repub-
lican river, which river is, and for a long time past has
been, permanently dammed by said defendants as aforesaid,
making the water in the bed of the river, where it courses
along and through plaintiff’s said premises, at an average
depth of about five feet, at its usual stage and condition,
while the mill of defendants is being operated, and said
mill-dam used and kept in its usual condition for milling
purposes and use, on which said river bed is annually
frozen a large amount of ice, of great value to plaintiff,

«5. That plaintiff purchased said premises described
in the second paragraph of this petition, for the purpose of
erecting thereon ice storage houses, and for the purpose
of harvesting and storing the ice so frozen on said river
bed, where it courses on, upon, and along plaintiff’s said
premises, and that plaintiff’ has expended large sums of
money in constructing ice storage houses on their said
premises, to-wit, the sum of about $3,000, and that
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plaintiff, in and about its said business of cutting and
storing ice on said premises, have expended other and
divers large sums of money, and that in the conducting
of plaintiff’s business plaintiff has now outstanding large
and valuable contracts for the delivery of ice, by it to be
cut and stored on said premises, and that plaintiff so
constructed its said storage houses and embarked in said
business with the full knowledge of defendants, and with-
out any objection on their part, and that plaintiff now has.
its said storage houses about half filled, and plaintiff’s said
contract for future delivery of ice cannot be filled and kept
on its part unless it is able to fill its storage house with ice,
and its said storage and other improvements and expendi-
tures will be of no use or value to plaintiff unless it is al-
lowed to fill the same, all of which is necessary to be done.

“6. That on or about the 9th' day of March, A. D.
1891, ice had formed on the surface of said river adjacent
and opposite to the premises, hereinbefore described as be-
longing to plaintiff, to a great thickness, to-wit, about
twelve inches, which said ice was merchantable and of great
value, and that said plaintiff had, by its servants and
agents, taken possession of and appropriated said ice adja-
cent to and opposite to said premises, by surveying and
marking the same off into squares and blocks, and had de-
fined its said possession of said ice adjacent and opposite
to said premises by marking and staking the same off into
squares and blocks; and said plaintiff was then and there,
by its servants and agents, engaged in cutting and remov-
ing said ice and storing said ice for preservation in its said
storage houses.

“7. That on the 9th day of March, A. D. 1891, said
defendants, in person, and by and through their orders and
direction to their employes, did open the flood gates and
spill-ways of their said dam across said river for the sole
and only purpose of drawing off the water from underneath
the ice upon and along plaintiff’s said premises, which
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plaintiff was then and there cutting and harvesting and
storing as aforesaid, and that defendants might by so doing
prevent plaintiff from so cutting and storing said ice, and
that said defenilants are preparing to, and threaten to, open
still other flood-gates and spill-ways for those purposes and
none other.

8, Said plaintiff says that if said defendants persist in
so opening said flood gates and spill-ways, and drawing off
said water, it will render it impossible for plaintiff to cut
and harvest said crop of ice, for the reasons, among others,
that it will allow said ice to rest upon the mud and slimy
bottom of said body of water and river bed, covering the
ice with mud and impurities and cause it to crack and break
into irregular pieces, and to honeycomb and float away when
the water shall again rise thereunder, thus rendering it
valueless, and impossible for plaintiff to cut and harvest
and preserve the same fit for use.

«9, That all of said acts of defendants in opening said
flood gates and spill-ways, and in drawing off said water,
were done, and are threatened to be done, without the con-
sent of plaintiff.

«10. That the injuries so caused to plaintiff and its said
land and improvements and its use and occupation thereof,
and to plaintiff’s said business, are continuing injuries;
that plaintiff’s improvements and storage house aforesaid
are permanent and calculated for and adapted to use as
aforesaid from year to year, and if defendants shall continue
to so draw off said water and open said flood gates and
spill-ways, plaintiff’s premises and improvements will be
rendered unfit for use, and the ice so by plaintiff taken
possession of, marked off into squares, staked off, and taken
possession of by plaintiff as aforesaid opposite to and adja-
cent to their said premises will be destroyed, and that, from
the nature of the injury, damages cannot be computed in
money, and the plaintiff has no adequate remedy at iaw.

“The plaintift therefore prays for a temporary order of
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injunction restraining the defendants, and each of them,
from opening said flood gates and spill-ways, and from
drawing off the water from under said ice, either by them-
selves in person, or by their agents and employes, until the
final hearing of the case; and that upou such final hearing
said temporary order of injunction may be made perpetual,
and that the plaintiff recover from the defendants the sum
of $5,000, its damages in the premises, and for such other
and further relief as is just and equitable.”

To this the appellants filed their answer, and at a subse-
quent date filed an amended answer, as follows:

“Comes now the defendants, and for their answer to the
plaintiff’s petition in this case say :

“1. That said petition does not state sufficient facts to
constitute a cause of action in this case in favor of said
plaintiff and against defendants.

%2, That the pretended plaintiff has no right to prose-
cute its alleged action in this court, for the reason that at
the commencement of this action said plaintiff had no
legal capacity to sue and be sued in this state; that said
plaintiff was, at the time of the commencement of said
cause of action, a non-resident corporation, and had not
become a domestic corporation under the laws of this state.

«3. That defendants admit that they are the owners of
the mill-dam located on the Republican river, and that
said dam is located about one thousand feet south of lots
pumbered 3 and 4, in section 27, township 1 north, of
range 7 west of the 6th P. M., Nuckolls county, Nebraska,
which dam has been constructed for many years, and has
remained in the same condition that it now is for several
years last past, except certain improvements thereto made
some time prior to the commencement of this action. They
admit. that said dam caused the water at that point in the
Republican river to rise a certain distance higher and
above the ordinary height of the water in the bed and
channel of said river, and when the sluice gates constructed
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in said dam, and as a part of said dam, are closed that said
dam causes the water at that place, and for some distance
above said dam, to rise a certain distance higher than the
usual depth of water in the bed and channel of said river
at that place. They admit that the waters so backed up
by defendant’s dam are confined and remain within the
natural banks of said river at that place, but the defend-
ants expressly deny that said dam backs the water up or
upon the land alleged and described in plaintiff’s petition
as belonging to said plaintiff, and further expressly deny
that the course of said river or that its channel or bed
passes through or over the said land as claimed by the
plaintiff.

“4. Defendants further admit that usually there is a
large amount of ice frozen annually at that place on said
river, but deny that the plaintiff in the case has any special
right or interest or ownership to or in said ice.

“5. The defendants deny that the plaintiff is the owner
of lots numbered 3 and 4, in section 27, township 1 north,
range 7 west of 6th P. M., Nuckolls county, as described
in second paragraph of plaintiff’s petition, and allege that
whatever interest or rights said plaintiff has to or in said
land, if any were acquired, are held, owned, and controlled,
if at all, by said plaintiff subsequent to and subject to the
rights of these defendants, all of which said plaintiff well
knew at the time of its alleged purchase or acquirement of
interest, if any it has, in the said lots 3 and 4, in section
27, above referred to, and that if said plaintiff has expended
any money in the way of buildings or improvements on
said alleged acquired lots it has done so with the full knowl-
edge of the facts that these defendants had erected a perma-
nent mill-dam across said Republican, as hereinbefore de-
scribed, and that said defendants had vested rights in said
mill-dam and the back waters of said river above said dam,
and the right to raise the water in said river above the
natural depth of the water in the channel and bed of said
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river and to back the water of said river for a certain dis-
tance above the said dam, upon lots numbered 3 and 4, in
section 27, as described in plaintiff’s petition. '

“6. These defendants further answering deny that on
March 9, 1891, or at any other time, they opened their
flood gates or spill-ways in their said dam across the Re-
publican river for the purpose of injury to the ice on said
river, or for the purpose of injury to plaintiff’s alleged
rights in said ice for its purpose of injury to the plaintiff’s
business interests and contracts, or to injure the plaintiff in
any way, and affirm that they have not used said dam, or
their rights, water power, and water privileges in connec-
tion with said dam, at any time except when necessary for
the operation of their vested rights in said dam and mill-
race, and the necessary and successful operation of the mill,
and for no other purpose.

“7. Defendants further answering say that they have
been in open and notorious possession of and enjoyed the
exclusive right to the privileges, the mill-dam, flood gates,
'sluice gates, spill-ways, and mill-race at and across the
Republican river, located at the point hereinbefore de-
scribed, for about fifteen years last past, during all of which
time they operated said mill with all the privileges and
appurtenances thereto, including said mill-dam, flood gates,
sluice gates, spill-ways, and mill-race, and that the right of
the exclusive control and use of said dam, water power, flood
gates, sluice gates, spill-ways, and mill-race are necessary
for the successful operation of their mill, located on said
Republican river.

" “8. That these defendants own and operate a flouring
mill by use of its water power and water privileges de-
rived from the construction and maintenance of their afore-
said mill-dam; that they have invested in said mill, mill-
dam, mill-race, and the other necessary appurtenances for the
construction, maintenance, and operation of their aforesaid
flouring mill a large amount of money, to-wit, a sum not
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less than $20,000, and that the exclusive control and use of
said mill-dam and its appurtenances and the water privi-
leges heretofore had by these defendants are necessary to
the protection of defendants’ interests and investment here-
inbefore described, and without which they would be sub-
ject to great inconvenience and injury.

“9, The defendants further alleged that more than ten
years ago they obtained from the then owners of said lots
3 and 4, in section 27, township 1 north, range 7 west of
6th P. M., Nuckolls county, Nebraska, the water privi-
leges along said lots.3 and 4, and over and across the Re-
publican river adjacent thereto, with all the rights and
title of said owners thereof, and that they have been in
continuous, open, and notorious possession and use thereof
to the present time in and by virtue of a deed thereto, which
instrument is of record with the county clerk of Nuckolls
county, Nebraska.

10. That these defendants have vested rights and both
legal and equitable title to said water privileges and to said
mill power and mill-dam and the lots adjacent thereto, and
have maintained their said mill and mill-dam and the ap-
purtenances thereto at a great cost and outlay of money,
all of which will be rendered valueless to these defendants
and to the public as a mill if the order of injunction prayed
for by the plaintiff be made perpetual, and will be a total
loss to these defendants.

¢11. These defendants say they have been damaged by
the issuance of the temporary order of injunction granted by
the county court of Nuckolls county in this case in the sum
of $1,000.

%12, The defendants deny each count and each and
every allegation in the several counts in plaintiff’s petition
not herein expressly admitted. Defendants further an-
swering say that they are worth $25000 over and above
all exemptions and liabilities, which property is in Nuckolls
county, Nebraska, and within the jurisdiction of this court.



Vor. 42] SEPTEMBER TERM, 18%4. 249

Eidemiller Ice Co. v. Guthrie.

“Defendants therefore pray that said injunction may be
dissolved and a perpetual injunction be denied to the
plaintiff, and that it go hence without day and that the
plaintiff takes nothing by its writ, and for judgment against
the plaintiff for $1,000, costs, and such other relief as
equity may suggest.” :

The reply filed by the company was a general denial of
all new matter contained in the answer. A motion was
filed by appellants to vacate the injunction, and after some
preliminary proceedings the case was tried by the court,
the following journal entry showing fully’the findings of
the court and the disposition made of the cause.

“Now on this 23d day of March, 1892, this cause came
on to be heard upon the motion of the defendantsto vacate
and set aside the injunction heretofore granted in this case
and was submitted to the court, on consideration whereof
said motion of the defendants is hereby overruled, to which
ruling of the court the defendants except; whereupon the
plaintiff, in open court, dismissed as to any claim for dam-
ages in this action, without prejudice; and now on this
24th day of March this cause came on to be heard upon
the petition, answer, and reply, and the evidence, and was
submitted to the court, on consideration whereof the court
finds (1) that said plaintiff is duly incorporated under the
laws of the state of Kansas, and that articles of their incor-
poration, together with the resolution ‘of its board of di-
rectors, by them adopted, accepting the provisions of an
act relating to foreign corporations and enabling them to
become domestic corporations of this state, is now on file
in the office of the secretary of state of Nebraska, and doing
husiness in the states of Kansas and Nebraska; (2) that
said plaintiff is the owner of, and in possession of, lots
numbered 3 and 4, in section 27, in township No. 1 north,
range No. 7 west of the sixth P. M., in Nuckolls county,
Nebraska, according to the United States survey thereof;
(3) that the Republican river courses along and through



250 NEBRASKA REPORTS. [VoL. 42

Eidemiller Ice Co. v; Guthrie.

said premises, and that said river on the 9th day of March,
A. D. 1891, was frozen over with good, clear, merchantable
ice to the thickness of eight to nine iches, which said
plaintiff was then and there engaged in cutting and har-
vesting and storing in ice storage houses which plaintiff
had on and befoie said date erected on its said prem-
ises on the bank of said river, and that said ice storage
houses were of a permanent nature and of the value of
about $3,000; (4) that said defendants are copartners, and
are the owners of a mill-dam located on and across said
river, about one thousand feet below the premises of said
plaintiff, which said dam causes the waters of said river
to stand at an average depth of five feet, where it courses
along and through plaintitf’s said premises, while the mill
owned and operated by the defendants is being operated by
the use of said dam and the water flowing therefrom, the
flood and slunice gates in said dam are kept closed; that said
mill-dam is about two hundred feet in length and at its
eastern end it is provided with four flood or sluice gates,
each of these gates being about six feet in width, and ex-
tending downwards two feet below the bed of said river
when said sluice gates are closed; (5) that on the 9th day
of March, A. D. 1891, while the plaintiff was engaged, by
and through its agents and employes, in harvesting, cutting
and storing said ice, so formed on said river, where it
coursed along and through plaintiff’s said premises, the
said defendants raised said flood and sluice gates in their
said dam, and then and there and thereby drew the water
from underneath the ice belonging to said plaintiff and
caused said ice to drop into the bed of said river, thereby
cracking and injuring said ice, and forcing plaintiff to
stop its work; that on the evening of said day said de-
fendants closed their said gate, whereupon said water and
ice in said river rose to their natural and usual position;
that on the 10th day of March, A. D. 1891, there was
served upon defendants a temporary order of injunction,
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issued out of this court, in this case, enjoining the defend-
ants from opening the said flood or sluice gates in their said
dam, and from drawing off the water from underneath the
ice belonging to said plaintiff; that on the morning of the
10th of March, 1891, the plaintiff, with about seventy
employes and six teams, resumed the work of cutting,
harvesting, and storing of said ice on their said premises,
whereupon the defendants, at about 8 o’clock on said morn-
ing of said day, again raised the said flood or sluice gates
of their said dam, again thereby drawing the water from
under the ice of said plaintiff, causing it again to drop into
the bed of said stream, rendering it impossible for plaintiff
to proceed with the harvesting and storing of said ice and
thus forcing plaintiff and its employes to quit the work;
that at about 11 o’clock of that day defendants again closed
said flood gates, sometimes called ‘sluice gates,’” and that
thereupon the water and ice in the bed of said river again
resumed its usual and ordinary position; that thereupon,
at about 1 o’clock in the afternoon of said 10th day of
March, 1891, said plaintiff again resumed the cutting and
storing of said ice on their said premises, and that immedi-
ately upon said plaintiff’s resuming its said work said
defendants again raised said flood or sluice gates in their
said dam, and again drew the water from under plaintiff’s
ice, again letting it into the bed of said stream, causing
the water to flow over it and cover it with sand and
impurities and ruined a portion of plaintiff’s said ice, and
that on the night of the 11th of March said gates were
again closed and the water and ice in said river again re-
sumed their relative position ; that about 7 o’clock on the
morning of the 12th of March, 1891, the plaintiff again
resumed said work of harvesting and storing said ice; and
that thereafter, in the morning of the said 12th of March,
defendants again opened said gates in said dam, and thereby
drew off the water from underneath said ice, and that the
repeated dropping of said ice upon the bed of said river
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destroyed said ice and rendered it wholly unfit for storage
and unfit for use, and entirely valueless, thereby rendering it
impossible for plaintiff to fill its said ice house to exceed one-
third of its capacity ; (6) that the opening of said gates in
said dam by said defendants on said dates was not necessary
to the proper operation of defendant’s mill, nor were they
so opened for the purpose of operating the same, but the
court finds that the defendants opened the same for the
purpose of destroying plaintiff ’s ice, and preventing plaint-
iff from harvesting the same; (7) that in the conducting
of the milling business by said defendants they have never
before March, 1891, found it necessary to open said gates
while the ice was formed on the waters confined by said dam,
and fit to be harvested and stored, and that it was not nec-
essary for the conducting of defendants’ business in March,
1891, to open said gates ; (8) that plaintiff’s harvesting and
storing of said ice did not diminish the volume of water
flowing to plaintiff ’s mill, but that when said gates were
closed there was flowing over the top of said mill-dam a
sheet of water across the whole length of said dam from
six to eight inches in depth . (9) the court finds generally
upon the issues joined in favor of the plaintiff.

“It is therefore considered, ordered, and adjudged by
the court that the defendants be, and they hereby are, per-
petually enjoined from opening the flood gates or sluice
gates of their said mill-dam while ice suitable for cutting
is forming on the back water confined by said dam, and
while the ice formed thereon remains suitable for cutting
and harvesting, and the defendants are perpetually en-
joined from drawing off the water of said dam through
the flood gates or sluice gates of their said dam while the
ice which may hereafier be formed thereon remains suita-
ble for harvesting and storing. It is further ordered, con-
sidered, and adjudged by the court that the injunction here-
tofore granted in this case also be and remain in full force as
it now stands. It is further considered and adjudged by
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the court that the plaintiff’ recover from the defendants its
costs in this action, taxed at $ J?

From this decree the Guthrie Bros. have perfected an
appeal to this court. It is contended by counsel for ap-
pellants that by reason of their ownership of the mill and
the dam which flowed or held back the water and created
the pond, a portion of which, by the action of the frost,
had congealed and formed the ice which the company
was cutting and storing, they were the owners of and en-
titled to the ice, claiming the right by virtue of a transfer
made September 27, 1887, from the then owner of the
land to appellants, and the length of time they had main-
tained the dam in the river and exercised the right which
they assert authorized them to flow the land or to back
water over it, in such manner and quantity as was necessary
to maintain the dam and operate their mill. There is, or
probably it may more correctly be stated there was, some
contrariety of opinion as expressed in the decisions of the
courts in reference to which is the owner of ice upon a mill
pond,—the party who erected the dam and owns the right
to the water and to flow or hold it back, or the party hold-
ing the legal title to the land, the riparian owner; but
where the stream is of the character of the one which fig-
ures in this case, that is, not navigable, we are satisfied
both reason and precedent support the doctrine that the
riparian owner has the right to use all the water which it
is necessary for him to employ for any purpose and to cut
and remove the ice which may form upon the stream ad-
joining his land, in any quantity or to any extent, for his
own use, or to store for sale, provided he does not, by so
doing, diminish or decrease the flow of water to the mill,
below what is required to successfully operate or run the
mill. (Gould, Waters, sec. 191, and cases cited; Stevens v.
Kelley,3 New Eng. Rep.[Me.], 230; Brookville & Metamora
Hydraulic Co. v. Butler, 91 Ind., 134, and cases cited;
Washington Ice Co. v. Shortall, 101 111, 46.) “The ripa-
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rian owner and the person who flows have each a qualified
right in the ice which forms in an artificial pond; i. e, the
mill owner has the right to have the ice remain if its re-
moval will appreciably diminish the head of water at his
dam ; and the riparian owner the right to cut and remove
the ice if its removal will not appreciably diminish such
head.” (Bigelow v. Shaw, 65 Mich., 341; Paine v. Woods,
108 Mass., 172; Searle v. Gardner, 12 Cent. Rep. [Pa.],
420; Cummings v. Barrett, 10 Cush. [Mass.],186; Marsh
v. MoNider, 55 N. W. Rep. [Ia.], 469; Howe v. Andrews,
62 Conn., 398.) The rights of a mill owner in the water
of the stream upon which his mill is situated and in which
he has constructed a dam, and to the full and necessary sup-
ply of water, have been recognized in this court. (Culver v.
Garbe, 27 Neb., 312.)

It is further argued that the injunction granted in this
case is too indefinite and uncertain, and if fully complied
with by appellants in its full scope, it will render the mill
privileges valueless to quite a large and appreciable extent.
The evidence tended to or did establish that the head of the
race by which the water was conducted to the mill from
the reservoir or pond at times became clogged or partially
filled with sand or broken ice or other matter which ob-
structed the free and full flow of the water, and when this
was sufficient to become apparent at the mill by the lack of
water sufficient in the race to furnish power when applied
to the machinery to run the mill to its fullest capacity, the
gates were raised, the spill-ways opened, and by thus al-
lowing the water to escape at the dam, a current was formed
at the head of the race some distance above sufficient to
sluice it or remove the sand or other obstructions. Appel-
lants claimed that this was the least expeusive and most
efficacious manner in which the object sought could be ac-
complished, and that they did it and had so done during
about fifteen years they had been operating this mill, If
s0, this was one of the necessary and reasonable uses of the
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water confined by their dam, connected with the most suc-
cessful and economical running of the mill, and one which
they would have a right to exercise at any time when the
conditions were such that without so doing the full and
complete operation of the mill would be retarded. If it
is true that the above was the cheapest and most efficacious
manner in which this sluicing or cleaning the head of the
race could be done, and was requisite to a successful oper-
ation of the mill, then they had a right to resort to it when-
ever it was needed. At the time the injunction in this case
was first granted, the company had been cutting ice on the
mill pond for about thirty days, when the appellants raised
the gates in the dam and allowed the water to escape and
ruined the remaining ice which the company purposed
storing, and to which, if they were the owners of the land
and bed of the stream, they were entitled, if its harvesting
did not appreciably dlmnnsh the flow of the water to ap-
pellants’ mill necessary for its operation. The petition
filed by the company to procure an injunction was directed
to the immediate threatened act or acts of the appellants
and the effect produced or which would ensue to the ice
then upon the pond, and not to any future or other crops
of ice. The evidence was similarly directed or limited in
its application, and the court confined its findings to the
partlcular instances complained of in the petition and in
issue in this case; but the order of injunction is much
more extended and broader in its scope where it states,
“That the defendants be, and they hereby are, perpetually
enjoined from opening the flood gates or sluice gates of
their said mill-dam while ice suitable for cutting is form-
ing on the back water confined by said dam, and while the
ice formed thereon remains suitable for cutting and har-
vesting, and the defendants are perpetually enjoined from
drawing off' the water of said dam through the flood gates
or sluice gates of their said dam while the ice which may
hereafter be formed thereon remains suitable for harvest-
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ing and storing. It is further ordered, considered, and
adjudged by the court that the injunction heretofore granted
in this case also be and remain in full force as it now
stands.” The injunction was, we think, extended far be-
yond what was contemplated or warranted by either the
pleadings, evidence, or findings of the court, which find-
ings were fairly sustained by the testimony, and would at
least require to be modified if continued in force. It is
true the court reached the conclusion that at this particular
time it was unnecessary for the appellants to raise the gates
and thus lower the water in the dam; but we do not con-
sider this a sufficient finding, even when coupled with the
further one that it had never before been necessary to raise
the gates at the same season of the year, upon which to
base such an injunction as was made perpetual in this
case, restraining and preventing an act which it was clearly
shown was a necessity to the appellants in the conduct of
their milling business. We further think the order is
open to the objection that it is uncertain and indefinite,
covering as it does and prohibiting thg performance of the
act complained of during several weeks and possibly dur-
ing several manths of each year, the time when, and its
continuance to be governed by the formation of ice on the
stream and its fitness for cutting and storing and the com-
mencement and continuance of these conditions.

It is further argued by counsel for appellants that the
company was not entitled to an injunction, as they had, if
injured, a full and adequate remedy at law, in an action for
damages. Counsel for the company combat this with the
argument that the relief afforded in a suit for damages, if
any, could not be made full and adequate from the very
nature of the injury, involving elements of damage which
could not be recovered in an action and which make up a
case so peculiarly constituted as to call for the aid of a
court of equity and the exercise of its controlling powers
by injunction. We have no doubt that where the owner
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of a mill-dam, either maliciously or unnecessarily, draws
the water from the pond, or materially lowers it, and by so
doing destroys the ice privilege, he becomes liable to an ac-
tion for so doing. (Stevens v. Kelley, 3 New Eng. Rep. [Me.],
230.) In this case, quoting from Phillips v. Sherman, 64
Me., 174, it is said: “‘A wanton or vexatious or ununeces-
sary detention would render the mill owner so detaining,
liable in damages to those injured by such unlawful deten-
tion;’” and the court adds: “If the owner of the dam has
no right unreasonably to detain the water, for the same rea-
son he would have no right wantonly to accelerate it, to the
injury of owners above or below.” It is true, we presune,
that the appellants might abandon their mill and tear out
the dam if they so desired, and thus restore the river to its
original condition, and destroy the ice privilege, and do so
with impunity and no one be heard to complain; but this
is not their case. They are still operating the mill and still
maintain the dam, and desire so to do, and the case must
be considered and determined from a view of the conditions
and relations of the various parties and properties as they
existed, and not what the rights might have been under
other conditions or relations. If the water was wantonly
or unnecessarily drawn out of the pond and the ice which
belonged toappellants thereby broken, injured, or destroyed,
the parties who did it became liable in damages to the
owners. (Stevens v. Kelly, supra; Richards v. Gauffret, 14
N. E. Rep. [Mass.], 535; Handforth v. Maynard, 28 N.
E. Rep. [Mass.], 348; Lorman v. Benson, 8 Mich,, 18;
30 Central 1., J.,6.) If the action for damages will afford
adequate relief, compensation in full for the injury inflicted,
it will suffice, and an action for injunction will not be en-
tertained. Tt is a well settled general rule that the remedy
by injunction will not be granted unless the plaintiff is
about to suffer an irreparable injury, or one for which there
is not an adequate remedy at law. (Tigard v. Mofitt, 13
Neb., 565; 1 High, Injuuctions, p. 28.) An irreparable

21
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injury, within the meaning of the law of injunctions, has
been defined by Pearson, J., in Gause v. Perkins, 3 Jones
Eq. [N. Car.], 177, as follows: “The injury must be of a
peculiar nature, so that compensation in money cannot
atone for it. Where, from its nature, it may be thus
atoned for, if, in the particular case, the party be insolv-
ent, and on that account unable to atone for it, it will
be considered irreparable.” This is, we think, quite
an accurate and clear definition and one under which,
when applied to the facts and circumstances disclosed by
the pleadings and evidence in the present case and en-
forced, it must be held that there has not been sufficient
showing of irreparable injury or one which cannot be fully
compensated in an action at law for damages. 'We are fully
convinced that in such an action the appellee could re-
ceive full and adequate compensation for the loss of its
right to cut or harvest the ice and for the destruction of the
ice itself, or for any and all legitimate and competent ele-
ments of damage which had been suffered. For the measure
of damages in such a case and a discussion of the rules ap-
plicable see Handforth v. Maynard, supra; Stawffer v. Mil-
ler, 25 Atl. Rep. [Pa.], 95. That a petition or application
for an injunction will not be sustained in a case such as the
one at bar see Cummings v. Barrett, 10 Cush. [Mass.], 186;
Marshall v. Peters, 12 How Pr. [N. Y.], 218.

There are some other questions argued in the briefs, but
as the conclusion we have reached on the points so far con-
sidered will dispose of the case, we do not deem it neces-
sary to discuss them. The decree of the district court is
reversed and a decree entered in this court vacating the
injunction and dismissing plaintiff’s petition at costs of
plaintiff, appellee herein.

REVERSED AND DISMISSED.

Racgax, C., took no part in the decision.
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Wirniam C. GALLOWAY ET AL., APPELLEES, V. MER-
CHANTS BANK OF NELIGH ET AL., APPELLANTS.

FILED OCTOBER 16, 1894, No. 5846.

1. Decree Canceling Mortgage and Ordering Return of
Notes: FrRAuD. The evidence examined, and held sufficient
to sustain the finding and decree of the lower court.

2. Fraud in Procuring Notes and Mortgage: Cancella-
tion: EQuiTy. Where a party intentionally misrepresents a
material fact or produces a false impression with the purpose to
mislead or to obtain an undue advantage of another, it amounts
to a positive fraud, to remove the results of which a court of
equity will afford a remedy.

ApPPEAL from the district court of Antelope county.
Heard below before ALLEN, J.

W. M. Robertson, for appellants,
N. D. Jackson, contra.

Hagrrrsox, J.

April 30, 1891, the appellees herein filed a petition in
the district court of Antelope county alleging, in substance,
after pleading the corporate character of appellant and de-
fendant the Merchants Bank of Neligh, that on or about
January 25, 1890, appellees were indebted to the bank,
and being desirous of effecting a loan on some real estate
then owned by them and situated in Antelope county, in
order to pay the debt to the bank, and being solicited by
the bank to make an application to or through it for such
loan, made an application in writing in which all the terms
and conditions of the loan to be made were generally stated,
except that no mention was therein made of the rate of in-
terest which should be paid on the money loaned if the
loan should be obtained, the contract in regard to the rate
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of interest to be paid by appellees on any loan effected for
them being that they were to pay such a rate of interest as
might be demanded by the party with whom the loan was
negotiated or effected, and no more, the bank not to charge
or receive any commission or bonus for making the loan.
It was further agreed that the president of the bank should
go east for the purpose of procuring the loan, the appellees
to pay all the necessary expenses of the journey. Pur-
suant to this understanding a trip was made to New York
by the president of the bank, and a loan of $12,000 ne-
gotiated for appellees with one Henry L. Pratt, the rate of
interest to be seven per centum per annum; that the ap-
pellee executed notes for the §12,000, payable to Henry
L. Pratt, or order, with interest at seven per cent per an-
num, and a real estate mortgage to secure its payment, and
executed ten notes of $120 each, payable to Henry L. Pratt,
or order or bearer, whether to order or bearer being one of
the facts in dispute in the case, the appellees stating that
these ten notes were made payable to Henry L. Pratt or
order, and altered after delivery and without their knowl-
edge by the erasure of the word “order” and insertion of
“bearer.”” These ten notes were payable on the first of the
months of January and July of the five years succeeding
1889, ending with January, 1894, and were secured by a
mortgage on real estate in Antelope county, which was par-
ticularly described in the petition; that appellees were in-
duced to execute the ten notes and the mortgage securing
the same by the representations of the officers of the bank
to the effect that Henry L. Pratt demanded nine per cent
interest per annum on the $12,000 loaned to appellees, but
desired it divided as above indicated for his convenience,
which representations were false and untrue, but were
relied upon by appelleesand by them taken as true,and be-
lieved; that the bank retained the ten notes and the mort-
gage securing them, and three of them were paid by appel-
lees before they discovered that they belonged to the bank
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and not to Pratt, and had been retained by it as a commis-
sion or bonus for making the loan contrary to the terms of
the agreement between the bank and appellees, and the fur-
ther fact that Pratt had demanded and was to receive only
seven per cent on the $12,000 loan. It is further alleged
that they paid a bill of $365, claimed by the bank to be
the expenses of effecting and perfecting the loan. The
prayer of the petition was for a cancellation of the remain-
ing seven notes of $120 each and the mortgage securing
them, the quieting of title in plaintiffs to the real estate
covered by the mortgage, and a judgment against the bank
for the amount of the fhree notes paid to it. The answer
of the bank admitted the existence and corporate character
of the bank and denied each and every other allegation of
the petition except the payment of the three notes of $120,
and stated, or admitted, they were paid to Pratt. The
answer filed for Henry L. Pratt admitted that the bank
existed and was incorporated as stated in the petition; fur-
ther admitted the execution of, the notes and mortgages as
alleged in the petition, and that he made the loan of $12,000
to bear interest at the rate of seven per centum per annum,
and stated his understanding was and is that the ten notes
for $120 each were for the sum charged by the bank as a
commission for negotiating or effecting the loan of $12,000,
and denied all the other allegations of the petition, and for
further answer or cross-bill declared upon the seven notes
of $120 each as belonging to and being owned by the de-
fendant Henry L. Piatt, and asked for foreclosure of the
mortgage securing them for alleged breach of its conditions
in regard to payment of the notes. The appellees filed
a reply to these several answers, in which all new mat-
ter in the answers was denied and the fact of the alteration
of the ten notes was pleaded, and it was further alleged
that Pratt was not the owner of the seven $120 notes, but
that they had been delivered to him in fraud of appellees’
rights, and to prevent them from obtaining relief in this
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action, and that Pratt well knew, and was informed at the
time the notes were delivered to him, all the facts and cir-
cumstances attending their execution as pleaded in the
petition. A trial of the issues to the court resulted in the
following findings and decree, from which the bank and
Pratt have appealed to this court, to-wit:

“Be it remembered, that on this 29th day of June, A.
D. 1892, this cause came on to be heard before the court,
the plaintiffs appearing by N. D. Jackson, their attorney,
the defendant by W. M. Rokertson, its attorney, and the
evidence was submitted to the court, and the court, after
hearing the argument of counsel, and being fully advised in
the premises, finds for the plaintiffs, and that the allegations
contained in the plaintiffs’ petition are true; that on or
about the 25th day of January, 1889, the defendant the
Merchants Bank of Neligh negotiated for the plaintiffs a
loan for the sum of $12,000 from the defendant Henry L.
Pratt; that the contract between the plaintiffs and the de-
fendant the Merchants Bank of Neligh for the negotiation
of said loan was in writing, except the contract as to the
rate of interest to be paid by the plaintiffs; that the de-
fendant the Merchants Bank of Neligh agreed with the
plaintiffs, at the time of the execution of said contract,
that the rate of interest on said loan would be such rate of
interest as the said defendant the Merchants Bank of Neligh
would be enabled to negotiate said loan for in the east, and
that the plaintiffs would not be required to pay any other
or greater rate of interest than that for which the note
could be negotiated, and that plaintiffs should not be re-
quired to pay the defendant the Merchants Bank of Ne-
ligh any commission fees or charges except the actual ex-
penses incurred in negotiating said loan; that the said loan
was negotiated for the purpose of paying an indebtedness
to the said defendant the Merchants Bank of Neligh; that
at the time of the execution of the notes and mortgages
securing the said loan, the defendant the Merchants Bank
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of Neligh falsely represented to the plaintiffs that the rate
of interest demanded by the defendant Henry L. Pratt, to
whom. the said note had been negotiated, was nine per cent,
and that the defendant Henry L. Pratt desired the plaint-
iffs to exécute and deliver to the defendant Henry L. Pratt
a note for the sum of $12,000, drawing interest at the rate
of seven per cent per annum, payable semi-annually, and
ten notes for the sum of $120 each, representing the re-
mainder of the nine per cent interest, one payable in six
months from the date of execution of said notes and one
each six months thereafter, until said notes were fully paid;
that thereupon the plaintiffs, relying upon the representa-
tions of the defendant the Merchants Bank of Neligh, exe-
cuted and delivered to the defendant the Merchants Baunk of
Neligh, for the use and benefit of the defendant Henry L.
Pratt, a note for the sum of $12,000, drawing interest at the
rate of seven per cent per annum, and a mortgage upon the
property in Antelope county securing the same, and ten
notes of $120 each, payable to Henry L. Pratt or bearer,
one payable on the 1st day of July, 1889, aud one each six
months thereafter, and to secure the payments of said notes
executed and delivered to the defendant the Merchants Bank
of Neligh, for the use and benefit of the defendant Henry
L. Pratt, a mortgage upon the following described real es-
tate, situate in Antelope county, Nebraska, to-wit, block
22, in the city of Neligh, and the said mortgage was filed
for record in the office of the county clerk of Antelope
county, Nebraska, on the 28th day of January, 1889, at
3 o’clock P. M. and recorded in book ¢ W’ of Mortgages,
at page 483 ; and that the plaintiffs also paid the defend-
ant the Merchants Bank of Neligh about the sum of
$365 expenses in megotiating said loan; the plaintiffs
have paid the note for $120 which matured on the 1st
day of July, 1889, and the note for $120 which matured
on the 1st day of January, 1890, and the note for $120
which matured on the 1st day of July, 1890. The court
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further finds that the defendant the Merchants Bank of
Neligh negotiated said loan to the defendant Henry L. Pratt
at an agreed rate of interest, and that the rate charged and
received by the defendant Henry L. Pratt was seven per
cent, and no more; that the defendant the Merchants Bank
of Neligh did not deliver to the defendant Henry L. Pratt
the said ten promissory notes of $120 each, nor the pro-
ceeds thereof, but unlawfully, and in fraud of the plaint-
iffs’ rights, converted said ten notes to their own use and
benefit. The court further finds that the three notes paid
aforesaid by plaintiffs were paid to the defendant the Mer-
chants Bank of Neligh, believing that said notes belonged
to the defendant Henry L. Pratt, and before the discovery
of the fact that the defendant the Merchants Bank of Ne-
ligh had converted said notes to its own use. The court
further finds that after the payment of the three notes
aforesaid the defendant the Merchants Bank of Neligh
conveyed the remaining seven notes to the defendant Henry
L. Pratt, but that the defendant Henry L. Pratt acquired the
title and possession of said notes with a full knowledge of
the fact hereinbefore enumerated. The court further finds
that no consideration was ever paid by the defendant the
Merchants Bank of Neligh or received by the plaintiffs for
the said ten notes of $120 each and the mortgage securing
the same, and that said notes and mortgage are fraudulent
and void and that the plaintiffs are entitled to have the
same surrendered to them and the said mortgage canceled
and the cloud created thereby upon the title to the plaint-
iffs’ property, to-wit, block 22, in the city of Neligh, An-
telope county, Nebraska, removed.

“It is therefore considered, adjudged, and decreed by
the court that the defendant surrender to the plaintiffs the
seven notes of $120 each, payable as follows: One each on
the first days of the months of January and July, 1891;
one each on the first days of January and July, 1892; one
each on the first days of January and July, 1893, and the
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one which matures on the first day of Jauuary, 1894; and
that the mortgage given to secure the same, to-wit, the
mortgage executed by the plaintiffs and filed in the office
of the county clerk of Antelope county, Nebraska, on the
28th day of January, 1889, at 3 o’clock P. M., and re-
corded in book ¢ W’ of Mortgages at page 483, be, and
the same hereby is, canceled and annulled and rendered
wholly void and of no force and effect, and that the cloud
created by the said mortgage upon the title of the plaintiff
be, and the same hereby is, removed ; and the defendants,
and each of them, are enjoined and restrained from claiming
any lien, title, or other interest in said property by virtue
of said mortgage, and that the plaintiffs have and recover
from the defendant the Merchants Bank of Neligh the
sum of $410, with interest thereon at the rate of seven
per cent per annum from this date; to all of which find-
ings the defendants at the time excepted.

“And afterwards, to-wit, on the same day, the day the

said cause came on for hearing upon the motion of the de-
fendant for a new trial, and the court, after hearing the ar-
gument of the counsel, and being fully advised in the
premises, overruled said motion, to which order, ruling,
and judgment of the court the defendants then and there
duly excepted, and forty days are allowed to settle bill of
exceptions. It is further ordered that the defendants have
and recover from the plaintiffs herein the costs of this ac-
tion, taxed at $6.93. Plaintiffs except to that portion of
the decree wherein the court finds that the notes in contro-
versy were made payable to Henry L. Pratt or bearer.”
. The main contention of counsel for appellants in their
brief filed is that the findings and decree were not sup-
ported by the evidence. We have read and carefully ex-
amined all the testimony in the case and deem it unneces-
sary to quote from it at large and comment upon it here,
but a full consideration of it leads us to conclude that the
determination of the district court was sustained by the
evidence.
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Counsel for appellants further contend that appellees
should at least have offered to pay what it was reasonably
worth to procure the loan, before asking to have the com-
mission notes and their accompanying mortgage canceled,
under the rule that “he who seeks equity must do equity.”
The evidence shows that they paid the bank $365 for pro-
curing the loan, or as expenses of the trip to New York
by the president or officers of the bank to negotiate this
loan, in exact pursuance of the terms of the agreement of
the parties as contended by uppellees, and having deter-
mined that the finding of the lower court that the contract
was as alleged or claimed by the appellees was sustained
by the testimony, the bank must be held to its terms, and
having been paid what it agreed to take according to such
contract, it has received its whole compensation, and it was
unnecessary for the appellees to offer to pay more before
they were in a position to ask relief in a court of equity.

Having reached the conclusion that the findings of fact
as announced by the judge of the district court were sup-
ported by the evidence, we must apply to them the rules
which govern courts of equity in affording relief in cases
of the nature of the one at bar, and we are satisfied that
the case was one that by its facts and circumstances war-
ranted the remedy granted. The rule has been stated in
Barnard v. Roane Iron Co., 2 S. W. Rep. [Tenn.], 25, as
follows: “It is likewise true that where a party intention-
ally or by design misrepresents a material fact or produces a
false impression, in order to mislead another or to obtain an
undue advantage of him, in every such case there is a posi-
tive fraud in the fullest sense of the term; nor can it be
maintained that the evidence of the fraudulent representa-
tions is to be excluded upon the doctrine that all represen-
tations are merged in the writings subsequently executed
by the parties. This rule has no application when a suit is
brought to be relieved against a written instrument on the
ground of fraud. The purpose is not to contradict or vary
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the terms of the written agreement, but relief is sought upon
the ground that, by false representations, the parties are
entrapped into an agreement which they would not other-
wise have made. It is not denying the deed nor its terms
to insist that it is vitiated by fraud ;” citing Finlay v. King,
3 Pet. [U. 8.], 382. (See, also, Union Central Life Ins.
Co. v. Huyck, 32 N. E. Rep. [Ind.], 580, and citations.)
The decree of the district court is

AFFIRMED.,

WirriaM H. PICKENS, APPELLEE, v. M1LTON D. PoLk
ET AL., APPELLANTS,

FiLED OCTOBER 16, 1894, No. 5568.

1. Mechanics’ Liens: FORECLOSURE: PARTIES: PURCHASER OF
PREMISES: SUMMONS: PUBLICATION. A purchaser of real es-
tate, during the life of a mechanic’s lien to which it is subject,
is a pecessary party to an action to foreclose the lien, and where
a petition is filed in which the party who owned the premises
when the lien attached, and who contracted for the labor and
materials, the account of which was the basis for the claim and
lien, together with the purchaser of the premises and holder of
the legal title, are named as defendants, the owner must be
served with summons issued of date prior to the expiration of
the two years during which the lien can be enforced, or, if a non-
resident, service of notice by pubhishing it must be effected, the
first publication of which was of a date prior to the termina-
tion of the two years the lien had to run, and that such person’s
name appears in the petition as a defendant, or that service of
summons is completed on the party against whom a personal
judgment on the account is sought before the time for bringing
the action to foreclose the lien expires, does not constitute the
said purchaser of the premises a party to the suit, nor will it be
deewed such a commencement of the suit, as to him,as to admit
of his being brought in by service of process, either personally
or by publishing notice when proper, the date of the issuance or
first publication of which is subsequent to the expiration of the
term of the life of the lien.
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LIABILITY OF VENDOR OF PREMISES UPON
ACCOUNT FOR MATERIAL: PERSONAL JUDGMENTS. The party
who owned the premises when the improvements were made,
and who contracted therefor, having sold the property, was not
a necessary party to the suit to foreclose the lien; but where the
petition was framed to state a cause of action against him on the
account, and a portion of the relief asked was a personal judg-
ment against him for the amount of the debt, and he was per-
sonally served with process in the action and appeared therein
and answered, held, that it was competent for the court to adju-
dicate the issues arising in the case between the plaiutiff and
such party defendant, and, it the evidence warranted, to render
judgment against him for the amount due upon the account.

- 3. Costs: JURISDICTION OF CourTs. Where an action is instituted
in the district court, which is within the jurisdiction of a justice
of the peace, the plaintiff in such action will not be entitled to
his costs.

APPEAL from the district court of Cass county, Heard
below before CHAPMAN, J.

C. 8. Polk and E. H. Wooley, for appellants.
Matthew Gering, contra.

HaArrison, J.

On or about the day of , 1889, Milton D.
Polk, one of the defendants in this case in the district
court, it appears, was the owner of the west twenty feet of
lot 12, in block 29, in the city of Plattsmouth, and entered
into a contract with William H. Pickens, appellee, for the
erection by him for Polk of an addition to a store-room
situated on the portion of the lot above described. On
August 30, 1889, Milton D. Polk sold the property and
conveyed the title to John F. Polk, who, on May 16, 1891,
sold the premises and transferred the title to one S. O. Lee-
son, who was then, and continued to be, a resident of the
state of Indiana. July 10, 1889, appellee Pickens filed a
lien for the price of material furnished and value of labor
performed under the contract, and on the 9th day of July,
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1891, filed his petition in the district court of Cass county,
by which he sought to foreclose his lien, naming in such
petition as defendants Milton D. Polk and S. O. Leeson,
and on the same day he filed the petition, procured a sum-
mons to issue, directed to the sheriff of Cass county, which,
by its terms, commanded service upon Milton D. Polk and
S. O. Leeson. This writ was, the record discloses, re-
turned the date of its issuance, indorsed as follows:
“STATE OF NEBRASKA,
Cass CounTy. }SS’

“T hereby accept personal service of the within sum-
mons this 9th day of July, 1891, and enter voluntary ap-
pearance in said cause. MirtoN D. Pork.”

September 14, 1891, there was filed in the office of the
clerk of the district court an affidavit, the object of which
was to procure service by publication upon 8. O. Leeson,
and upon December 15, 1891, proof of publication was
filed, showing that publication of the notice was commenced
of date November 20, 1891. The defendants appeared and
answered, the answer of Leeson containing the following
as one of the defenses to the action of appellees and is the
only one which need be noticed here, to-wit: ¢ Further
answering, said defendant alleges that more than two years
have elapsed since the filing of the pretended lien of plaint-
iff before the commencing of this action against this de-
fendant and service of process upon him by actual or con-
structive service, and that as to this pretended lien plaintiff
is barred by statute of limitation.” There was a trial to
the court, a determination of the issues, and a decree in fa-
vor of plaintiff, from which the defendants have appealed.

The main question presented to the court for considera-
tion and determination relates to the validity of the lien,
or its being rendered incapable of enforcement against the
property because of the length of time which had elapsed
or intervened between its filing and the date of the com-
mencement of the action, and this depends upon whether
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the action was commenced against Leeson, the owner of the
property and holder of the title when the petition was filed
and the summons issued which was not and could not be
served on him, or when the first publication of the notice
was made upon which the decree foreclosing the lien as to
the rights of Leeson was based. The law of this state
governing mechanics’ liens and their enforcement provides
its own rule limiting the time of the existence of any lien,
and within which an action must be instituted for sub-
jecting the property against which it stands as a lien to the
payment of the debt or account for which it is security, to
two years, and it is conceded in this case that the petition
was filed and the summons which was served on Polk was
issued before the expiration of two years from the date
of the filing of the lien, but that the affidavit for further
and indeed all proceedings relating to the service by pub-
lication of the notice upon Leeson were all subsequent
to the two years limitation. Section 19 of the Code,
in reference to the time when an action shall be com-
menced, is as follows: “An action shall be deemed com-
menced, within the meaning of this title, as to the defend-
ant, at the date of the summons which is served on him;
where service by publication is proper, the action shall be
deemed commenced at the date of the first publication,
which publication shall be regularly made;”” and a portion
of section 17, on the same page of the statutes cited,
states : “The absence from the state, death, or other disa-
bility of a non-resident, save the cases mentioned in this
section, shall not operate to extend the period within which
actions in rem shall be commenced by and against such non-
resident or his representatives.” This is an action in rem,
and one in which either constructive service or service by
summons was proper and sufficient under other provisions
of our law governing service in such actions, and service
by publication could have been made on Leeson, he being
a non-resident of the state, and he was a necessary party
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to the action and the one against whom the action to
foreclose must be instituted. (See MecCormick . Lawton,
3 Neb., 480; Phillips, Mechanics’ Liens [3d ed.], sec.
399.) Milton D. Polk was not a necessary party to the
action to foreclose. The action, so far as it was one
against him, was for judgment upon the account. He
had no further interest in the property.  (MecCormick
v. Lawton, supra; Phillips, Mechanics’ Liens [3d ed.],
sec. 396.) The relief sought as against each of the ap-
pellants was entirely distinct and separate, and discon-
nected from that demanded against the one whom the
petition attempted to join with him in the action. The
cause could have been dismissed as to either, and proceeded
to completion as to the other, and the same relief obtained
as to him as in the action as it was prosecuted in which
they were attempted to be joined. The remedy as against
the one was in no manner or degree dependent for its en-
forcement upon the enforcement of the remedy against the
other, and we are satisfied, that the issuance of the summons
and its service upon Milton D. Polk was not a commence-
ment of the action to foreclose the lien as against the rights
of Leeson, the then owner of the real estate, and the action
must be considered as not commenced as to Leeson until
the date of the first publication of notice to him, which was
too late. The lien had become incapable of enforcement
before the affidavit of publication was filed. The fact that
he was named in the petition did not make him a party to
the action. He did not become a party until served with
notice, in this case, nor until publication of the notice.
(Geisecke Boot & Shoe Mfy. Co. v. Seevers, 52 N. W. Rep.
[Ia.], 555.) The suit could not be deemed commenced as
to Leeson until he was bronght in as a party. (See Green
v. Sanford, 34 Neb., 363; Aultman v. Cole, 16 Neb., 4;
Burlingim v. Cooper, 36 Neb., 73.) Judgment was ren-
dered in the district court against Milton D. Polk for the
amount of the account. The court had jurisdiction of the
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subject-matter. The case as against Polk was for a judg-
ment on the account, and he had been duly served with sum-
mons, or had accepted service, answered, and joined issues.
We think the action of the court, by which it retained and
tried the controversy between appellee and Milton D. Polk
on the account and adjudicated it, was proper and right.
Judgment was also rendered against Milton D. Polk for the
costs. This, it is contended, should not have been done,
for the reason that by the amount involved, and for which
the appellee recovered a judgment, it was within the juris-
diction of a justice of the peace and the action on the ac-
count should have been commenced in the lower court, and
hence the appellee was not entitled to his costs on this
branch of the case. This contention is correct and the
appellee cannot recover his costs. (G'oodman v. Pence, 21
Neb., 459.) The decree of the district court, in so far as
it awards a foreclosure of the mechanic’s lien and costs of
the action to appellee, is reversed. The action is dismissed
as to S. O. Leeson, and, as thus modified, the decree of the
district court is affirmed. )

JUDGMENT ACCORDINGLY.

WirLiax R. Jongs v. WiLrLiamM A. WOLFE.
FILED OCTOBER 16,1894. No. 5204.
Aftor a bill of exceptions has been guashed it can be con-
sidered for no further purpose in the case in which it was orig-

inally filed in this court.

Error from the district court of Gage county. Tried
below before BRoADY, J.

E. O. Kretsinger and Geo. B. Everitt, for plaintiff in
error.
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George A. Murphy, contra.

I
Ryan, C.

On motion, the bill of exceptions in this case was quashed
at the September term of this court, 1892. The questions
argued pertained to matters of fact which render it neces-
sary to resort to the bill of exceptions to determine what,
if any, merit is involved. Counsel for plaintiff in error
cite the cases of Donavan v. Sherwin, 16 Neb., 130, Scotf .
Waldeck, 11 Neb., 525, and City of Seward v. Klenk, 27
Neb., 615, in support of the proposition that a bill of ex-
ceptions, though quashed, may be examined to - ascertain
whether or not there was sufficient evidence to sustain the
verdict. One of the cases cited tends to sustain the view
contended for, and yet it seems to us, upon full considera-
tion of the matter, that this is wholly without warrant, for
if the bill of exceptions is quashed, its contents, as show-
ing what the evidence was, are no more matters for the con-
sideration of this court than if there had been no attempt
to evidence them by a bill of exceptions. In Webster’s
International Dictionary the law definition of the word
“quash” is given as “to abate, annul, overthrow, or make
void; as, to quash an indictment.” By the ruling of this
court quashing the bill of exceptions, it was rendered void ;
hence it can be consulted for no purpose connected with the
further proceedings in the case. The judgment of the dis-
trict court is, therefore,

AFFIRMED.

22
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WirLarD KENT ET AL. V. SHICKLE, HARRISON & How-
ARD IroN COMPANY ET AL.

FiLep OcTOBER 16, 1894. No. 5683.

Sheriff’s Commission on Execution Sale. Where, on a
sheriff’s sale of real property, a check of the purchaser has been
received and used by the sheriff with the assent of all parties
concerned, the commission of the sheriff will not be denied sim-
ply because, technically speaking, no money was received or dis-
bursed by him.

ErRor from the district court of Saline county. Tried
below before HastiNGs, J.

J. R. Webster, for plaintiffs in error.
M. H. Fleming, contra.

Rvax, C.

The proceeding, from which error is taken to this court,
was the ruling of the district court of Saline county on a
motion to retax costs. The motion was sustained as to a
part of the items and overruled as to the commission of the
sheriff, and to review the ruling last named the case is
brought into this court. A decree was rendered in the
original case, which was entitled “The Shickle, Harrison
& Howard Iron Company v. Willard Kent et al.,”” includ-
ing John R. Johuston and George D. Stevens. The
Shickle, Harrison & Howard Iron Company had a judg-
ment against Willard Kentand Horace G. H. Tarr for the
enforcement of a lien against the real property afterwards
sold for the sum of $14,977.39; Zephania Waterman, a
like judgment and decree for the sum of $708.68; John
Hawk, a like judgment and decree for the sum of $323.69;
all of which parties had equal priority. The lien second
in priority and subject to those above was that of the Crete
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Improvement & Investment Conpany, John R. Johnston,
and George D. Stevens for the sum of $15,393.75. On
the order of sale issued for the satisfaction of the above
liens, the property was sold to John R. Johnston and
George D. Stevens for the sum of $30,000. These matters
appear from a certified copy of the decree, order of sale,
and return of the sheriff thereon. In the itemized bill at-
tached to the sheriff’s return he taxed for commission on
sale the sum of $240.27. The sole ground on which the
payment of this commission is resisted appears in the affi-
davit of J. R. Webster, introduced in evidence and consid-
ered in the district court on the motion to retax costs. In
this affidavit the only facts pertinent to qur present inquiry
were stated in the following language: “The sale was
made to John R. Johuston and George D. Stevens, to
whom, with the Crete Investment Company, the second
lien on the property was payable, and they never paid to
the sheriff any money, but the purchasers, John R. John-
ston and George D. Stevens, merely gave, April 19, 1892,
the day of sale, a check of $10,000 to the sheriff, and no
more, and the sheriff never reduced the same to money but
returned the same to them that day, and the parties inter-
ested settled with the clerk and between themselves and
not through the sheriff, who neither received nor disbursed
any money in or about the business of said sale.”

~ The contention of the plaintiff in error is that the sheriff,
under the statute, was entitled to collect no commission be-
cause of the showing of facts above made and not contra-
dicted. Section 5, chapter 28, Compiled Statutes, fixes the
fees of the sheriff, who thereby is allowed “commission on
all money received and disbursed by him on execution, or
order of sale, order of attachment, decree, or on sale of real
or personal property, shall be for each dollar not exceeding
four hundred dollars, three cents; for every dollar above
four hundred dollars and not exceeding one thousand
dollars, two cents; for every dollar above one thousand
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dollars, one cent.” In section 10 of the same chapter
it is provided that “in all cases in the district or su-
preme court, when persons, in whose favor the execu-
tion or order of sale is issued, shall bid in the property
sold on execution or decree, the sheriff or master making
such sale shall receive five dollars as his per cent on such
sale, and no more.” The criticism of the commission
charged seems to be largely based upon the fact that pay-
ment was made of the $10,000, not by the use of money,
but by a check of Johnston and Stevens. We are of the
opinion that as none of the parties to the sale made any
objection to the medium of payment of this $10,000, that
it cannot now be insisted, merely for the purpose of retax-
ing costs, that such payment never was in fact made. It
is not contended that the bid was satisfied by receipting for
a certain amount on the execution, but it is insisted that
payment by a checlk is covered by the proviso ¢ where any
money is received or disbursed.”  As the check in question
was received and disbursed as money between the parties
concerned, and for all purposes performed every function
that money could have done, it cannot now properly be
insisted that the sheriff should not be allowed his commis-
sion for receiving and disbursing the amount evidenced by
the check. In this connection it may be remarked that
the property was not bidden in by a party in whose favor
the order of sale issued, for, so far as the second lien is
concerned, it was in favor of Johnston and Stevens and the
Crete Improvement & Investment Company, while the bid
itself was in favor of Johnston and Stevens alone. From
the affidavit it seems quite clear that it was necessary that
payment of the bid should be made in some form, and, ac-
cordingly, a check was drawn by Johnston and Stevens
in favor of the sheriff. We conclude, therefore, that the
judgment of the district court was right, and it is

AFFIRMED.
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Livingston v. County Commissioners of Johnson County.

Duxcan L1vINGSTON, APPELLANT, V. BoARD oF CouNTy
COMMISSIONERS OF JOHNSON COUNTY, APPELLEE.

‘FILED OCTOBER 16, 1894. No. 5310,

Eminent Domain: PAYMENT oF DAMAGES. The just compen-
sation required to be made for taking private property for public
use, by section 21 of article 1 of the constitution, must, before
such taking, be ascertained and payment made accordingly,
whether the appropriation 6f such property is by a municipal or
other corporation.

AprpPEAL from the district court of Johnson county,
Heard below before BrRoapy, J.

8. P. Davidson, for appellant.

J. Hall Hitcheock, contra, cited: Walsh v. Rogers, 15
Neb., 311 ; Hamlin v. Meadville, 6 Neb., 227; Reckner v.
Warner, 22 O. St., 275,

Ryax, C.

This action was commenced in the district court of
John=on county by the appellant to enjoin the appellee,
the Board of County Commissioners of Johnson County,
from opening a public road along the section line be-
tween sections 1 aml 12, in township 6 north, range
11 east of the Gthh P. M., in said county, until the dam-
ages caused by the opening of such road should be paid.
In respect to the opening of this road the following
order, made by the board, was of date July 22, 1890:
“The board of county commissioners hereby order the
following section line opened as a public road, and instruct
the county clerk to advertise the same for objections and
claims for damages, according to law, to-wit: Commencing
at the southeast corner of section one (1), running thence
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west one mile on the section line between sections one (1)
and twelve (12), town six (6), range eleven (11). The
same to be advertised for damages.” No notice of any
kind was published or served on the appellant previous to
the entry of this order. A few days prior to its date an
informal colloquy was had between the members of the
board and the appellant at appellant’s house, in which the
chairman of the board proposed and plaintiff’ agreed to ac-
cept $300 as his damages. This was the appellant’s ver-
sion of what transpired. One member of the board testi-
fied that he thought the appellant clearly understood that
the board agreed to allow him $300 as his damages,
and that in June, 1890, appellant asked him if a warrant
“for that amount had been drawn, to which the witness an-
swered no, but did not tell him that nothing would be al-
lowed. The testimony of the other two members of the
board, while not as strongly showing grounds for the re-
liance of appellant upon the promise to pay him $300
for the property taken, yet was somewhat corroborative
of the testimony already set out. The appellant claims to
have relied upon this promise as he understood it, and for
that reason deemed it unnecessary to present any claim for
damages, and consequently filed no such claim. The no-
tice published after the entry of the order of July 22,
1890, was as follows:
“ ROAD NOTICE.
“To all whom it may concern: The following section
line, being deemed for the good of the public, required for a
" public road, viz: Commencing at the southeast corner of
section one (1), town six (6), range eleven (11), thence run-
ning west .on the section line one mile and terminating at
the southeast corner of section two (2), town six (6), range
eleven (11); and all objections thereto or claims for dam-
ages must be filed in the office of the county clerk on or
before noon of the lst day of December, A. D. 1890, or
such road will be established without reference thereto.
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Said road to be opened under section 24, chapter 78, of the
Compiled Statutes of Nebraska. J. G. O’CoNNELL,
“County Clerk.”

For the purpose of this case it may be conceded that
this notice was published and proof of that fact made
as required by law. The records of the board of county
commissioners show no other proceedings with reference to
the opening of this road than those above set out. It is
not questioned that the averments of the plaintiff’s peti-
tion as to the intention to open the road was held by the
county commissioners when this snit was begun, and, as
charged in the petition, that but for this injunction the
road would have been opened on the line designated.

It is argued by the appellee that the failure of the ap-
pellant to file his claim for damages within the time fixed
by the notice for that purpose barred him of any right to
insist upon compensation for the taking of his property as
a condition precedent to opening the road in question.
Probably our statute on this subject is open to this con-
struction, and yet it seems to us that to sustain the conten-
tion of the appellee would be to ignore entirely the pro-
visions of section 21, article 1, of our constitution, which
is in the following language: ‘“The property of no person
shall be taken or damaged for public use without just com-
pensation therefor.” It has uniformly been held, when
railroad corporations have attempted to exercise the right
of eminent domain, that the provision of the section of the
constitution just quoted requires that they must institute
proceedings, ascertain the probable damages, and make pay-
ment of them, as a condition precedent to entering upon
the property to be appropriated, The inference that the
same rule should be applied to counties is justified by the
opinion in the case of Zimmerman v. County of Kearney, 33
Neb., 620. The syllabus of that case is as follows: ““Be-
fore a county can appropriate lands to public use for a pub-
lic road, it must provide for the payment of damages for
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the right of way, either by the appropriation of money
from the proper fund for that purpose, or the levy of suffi-
cient taxes to pay the damages upon which a warrant may
be drawn. In either case the compensation must be sure
and the land-owner may enjoin the use of his property by
the public until such, compensation is made.” In the con-
sideration of the case just cited the following language was
used by MAXWELL, J., by whom the opinion of the court
was delivered: “If we understand the position of the de-
fendant in error, it is that the plaintiff must give up his
land and take the chances of recovering payment therefor.
This is not the law. The rule as stated in Republican V.
R. Co. v. Fink, 18 Neb., 82, is applicable in case of a mu-
nicipal corporation with this exception, that where the
damages have been allowed and taxes levied to pay the
same, so that warrant may be drawn thereon, the levy
constitutes a fund that is available to the land-owner and
the property may be appropriated therefor. In other words,
the proper authorities must be able to deliver to him a war-
rant drawn upon the proper levy before the public can ap-
propriate his property to its use. This is the means by
which public corporations, like counties, townships, ete., ef-
fect payment. There must be an absolute provision for
payment, however, or the property cannot be appropriated.
Here there is no such provision and the land-owner may
enjoin the proceedings.” To give section 21 of article 1
of the constitution full effect it is necessary that a corpora-
tion which proposes to appropriate private property for
public use shall take such steps as may be necessary to de-
termine the amount of damages resulting from such appro-
priation and provide payment therefor. This duty should
be in no way dependent upon whether or not a claim for
damages has been filed by the person whose property is to
be taken. If the amountof damages assessed for the tak-
ing of the property is deemed by the property owner in-
adequate, he may make a showing of that inadequacy be-
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fore the county commissioners, who are authorized by
section 26, chapter 78, Compiled Statutes, to increase the
amount allowed by the appraisers, and thereafter may ex-
ercise his right of appeal; but in the first instance he is not
required to take affirmative action as a condition upon which
depends his right of compensation for taking his property
for public use. The decree of the district court which de-
nied the appellant relief was wrong and its judgment is,
therefore,
REVERSED.

Borx SasH & Door COMPANY ET AL., APPELLANTS, V.
Hexry O. CASE ET AL., APPELLEES.

F1LED OCTOBER 16, 1894. No. 5524.

1. Mechanics’ Liens: RiGHTS OF SUBCONTRACTOR: TIME TO
FIiLE CLAaIMS. The statute gives a certain time for tiling a claim
for a lien by a subcontractor, and the mere fact that a subcon-
tractor has postponed the filing of his lien till toward the end of
the time limited for that purpose, will not interfere with his
said statutory right, no matter what may have been his motive.

: MORTGAGES: SUBROGATION. The right of subrogation
for moneys loaned on a mortgage used to pay prior mortgages
must be predicated. upon some recognized equitable principle,
such as mistake, an agreement or understanding that the loan
was for the express purpose designated, or the like. The mere
fact that with the proceeds of a later mortgage prior mortgages
have been paid that the lien of them might be removed affords
no ground for subrogation thereto.

3. : CLATM AGAINST SEPARATE PROPERTIES. Under an en-
tire contract for the erection of buildings on lots not contiguous
to each other, one claim for a mechanic’s lien may properly be
filed against both improved properties where the claimant of
such lien has contributed material or labor to both improve-

ments.

ApPPEAL from the district court of Douglas county.
Heard below before DoaxE, J.
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The facts are stated by the commissioner.

B. @. Burbank, for Bohn Sash & Door Company :

The lower court was not justified, under the law and the
evidence, in postponing the mechanic’s lien of the Bohn
Sash & Door Company to the mortgage lien of Jetfries &
Souns, trustees, and certain mechanics’ liens. The doctrine
of estoppel does not apply. (De Nayer v. State Nat. Bank, 8
Neb., 108; Mills v. Graves, 38 11l., 455; Commonwealth wv.
Moltz, 10 Pa. St., 527 ; Orest v. Jack, 3 Watts [Pa.], 238;
Hepburn v. McDowell, 17 Serg. & R.[Pa.], 383; Wallisv.
© Truesdell, 6 Pick, [Mass.], 455; Whitney v. Holmes, 15
Mass., 162 ; Miller v. Oresson, 5 Watts & S. [Pa.], 284;
Welland Canal Co. v. Hathaway, 8 Wend. [N. Y.], 480;
Carter v. Darby, 15 Ala., 696 ; Newman v. Hook, 37 Mo.,
207; Dezell v. Odell, 3 Hill [N.Y.], 219; Taylor v. Zepp,
14 Mo., 482; Simpson v. Pearson, 31 Ind., 1; Plumer v.
Lord, 9 Allen [Mass.], 455; Audenried v. Betteley, 5 Allen
[Mass.], 382; Howard v. Hudson, 2 El. & B. [Eng.], 1;
Burnell v. Maloney, 39 Vt., 579; Mills v. Graves, 38 Ill.,
455; Gordon v. Torrey, 15 N. J. Eq., 112.)

The doctrine of subrogation does not apply in favor of
John Jeffries & Sons, trustees. (Shinn v. Budd, 14 N. J,
Eq., 237; Nolte v. Oreditors, 9 Martin [La.], 89; Curtis v.
Kitchen, 8 Martin o. s. [La.], 706; Bank of United Stales v.
Winston, 2 Broch. [U. 8. C. C.], 254; Gadsden v. Brown, 1
Speer Eq. [S. Car.], 41; Sandford v. McLean, 3 Paige Ch.
[N. Y.],122; Hayesv. Ward, 4 Johns. Ch. [N. Y.],130;
Banta v. Garmo, 1 Sandf. Ch. [N.Y.], 384 ; Wilkes v. Har-
per,1 Comst. [N. Y.], 586 ; Swan v. Patterson, 7 Md., 164 ;
Copio v. Middleton, 1 T. & R. [Eng.], 224; Hodgson wv.
Shaw,3 Myl. & K. [Eng.],183; Williamsv. Owen, 5 Myl.
& Cr.[Eng.], 597 ; Bowker v. Bull, 1 Simons n. s. [Eng.],
29 ; Downer v. Wilson, 33 Vt., 1 ; Marvin v. Vedder, 5 Cow.
[N.Y.], 676.)



Vor. 42] SEPTEMBER TERM, 1894. 283

Bohn Sash & Door Co. v. Case.

William 8. Curtis, for W. B. Millard:

The lien of James F. Morton should be declared sub-
ordinate to the mortgage lien of W. B. Millard.

The liens of George A. Hoagland, J. L. Coughlin, Ed-
ward C. Tighe, Omaha Oil & Paint Company, and Carl
Bradley' should be declared void. (Phillips, Mechanics’
Liens [2d ed.], secs. 376, 377; Fitzgerald v. Thomas, 61
Mo., 502; Culver v. Elwell, 73 111, 536 ; Davis v. Alvord,
94 U. 8., 545; Morris County Bank v. Rockaway Mfg. Co.,
16 N. J. Eq., 150; Beckel v. Petticrew, 6 O. St., 247; Hill
v. Braden, 54 Ind., 72; Hill v. Ryan, 54 Ind., 118.)

The payments of two thousand dollars u..le on the
George A. Hoagland account should be credited upon the
material furnished for the Twenty-fifth street block. (Phil-
lips, Mechanics’ Liens [2d ed.], sec. 289; Beckel v. Petti-
crew, 6 O. St., 247.)

Switzler & MelIntosh, for George A. Hoagland and Charles
A. Harvey:

Where the contract is in gross for material furnished
for all houses, the lien attaches to all for the amount due. -
(Chadbourn v. Williams, 71 N. Car., 444; Sergeant .
~ Denby, 12 S. E. Rep. [Va.], 402; Bowman Lumber Co. v.
Newton, 72 Ia., 90; Lewis v. Saylors, 73 Ia., 504; Fuller-
ton v. Leonard, 52 N. W. Rep. [S. Dak.], 325; Phillips,
Mechanics’ Liens, sec. 369; Doolittle v. Plenz, 16 Neb.,
153; Balchelder v. Rand, 117 Mass., 176.)

The lien dates from the delivery of the first material,
(Sec. 2157, Con. Stats; Courtney v. Insurance Co. of North
America, 1 C. C. A, 249; Ansley v. Pasharo, 22 Neb.,
662.)

Where a mortgage is given by owner of premises after
delivery of a part of material, under a contract for delivery
of still other material, for erection of buildings, such mort-
gage is junior and inferior to lien of material-man for all
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goods furnished under said contract, both prior and subse-
quent to execution of the mortgage. (Batchelder v. Rand,
117 Mass., 176 ; Courtney v. Insurance Co. of North America,
1C.C. A, 249; Stout v. Sower, 22 Ill. App., 65; Morse v.
Dole, 73 Me., 351.)

Cook & Gossett, for John Jeffries & Sons:

The appellants’ lien should not be allowed, because it is
not so itemized as to comply with the mechanics’ lien law,
and because it is so grossly exaggerated in amount as toshow
intentional fraud in the claim it asserts. (Noll v. Swineford,
6 Pa., 187; Carson v. White, 6 Gill [Md.], 17; Thomas
v. Barber, 10 Md., 381; McDonald v. Rosengarten, 134
Ill., 126; Rudev. Mitchell, 97 Mo., 372; Graves v. Pierce,
53 Mo., 423; MeWilliams v. Allan, 45 Mo., 573; Coe v.
Ritter, 86 Mo., 287; Shackleford v. Beck, 80 Va., 576;
Cannon v. Williams, 14 Col., 21; Lynch v. Cronan, 6 Gray
[Mass.], 531; Hoffman v. Walton, 36 Mo., 613; Gibbs v.
Hanchette,51 N. W. Rep. [Mich.], 691; Foster v. Schneider,
2 N. Y. Sup., 875; Whitenack v. Noe, 11 N. J. Eq., 321;
Reeve v. Elmendorf, 38 N. J. Law, 125; Stubbsv. Clarinda
College Springs & S. W. R. Co., 65 Ia., 513.)

Appellants’ lien, even if allowed, should be postponed to
the Myers mortgage. )

The ruling of the court in regard to the subrogation of
the Myers mortgages to the lien of those which the money
was used to pay off was right and consistent with sound
principles of equity and justice. (Blodgett v. Hitt, 29 Wis.,
169; Valle v. Fleming, 29 Mo., 152; Levy v. Martin, 48
Wis., 198; Wilton v. Mayberry, 75 Wis., 191; Plapp v.
Meyer, 40 Ia., 705; Johnson v. Barrett, 117 Ind., 551;
Gilbert v. Gilbert, 39 Ia., 657; Crippen v. Chappel, 35
Kan., 495; Perry v. Adams, 98 N. Car., 167; Fears v.
Albea, 69 Tex., 437; Walker v. King, 44 Vt., 601; Wheeler
v. Willard, 44 Vt., 640; Robinson v. Urquhart, 12 N. J.
Eq., 624; Tradesmen’s Building Association v. Thompson,
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32 N. J. Eq., 133; Coev. New Jersey M. R. Co., 31 N.J.
Eq., 105; Paynev. Hathaway, 3 Vt., 212; Trenton Bank
Co. v. Woodruff, 2 N. J. Eq.,117; Bruse v. Nelson, 35 Ia.,
157; Price v. Davis, 14 S. E. Rep. [Va.], 704; Emmert v.
Thompson, 52 N. W. Rep. [Minn.], 81; Hobgood v. Schu-
ler, 10 So. Rep. [La.], 812; Pomeroy, Equity Jurispru-
dence, sec. 1212.)

E. R. Duflie, for E. C. Tighe.

Meikle & Perley, F. A. Brogan, Bradley & De Lamdtre,
Mahoney, Minahan & Smyth, M. 8. Lindsay, Chas. E.
Clapp, Leavitt Burnham, J. W. Houder, McCoy & Olmsted,
Tunnicliff & Page, Congdon & Clarkson, Edgar S. Bradley,
W harton & Baird, Brown & Talbott, De France & Rich-
ardson, Henry W. Pennock, Clinton N. Powell, Cornish &
Robertson, Parke Godwin, A. C. Read, Montgomery, Charl-
ton & Hall, Kennedy & Learned, and J. J. O’ Connor, for
other appellees.

Rvan, C.

The Bohn Sash. & Door Company, M. A. Disbrow, and
George A. Hoagland each began a separate action for the
foreclosure of a mechanic’s lien in the district court of
Douglas county. These three cases were consolidated and
tried as one, and upon final hearing a decree was rendered
granting each plaintiff and cross-complainant relief, though
not in each instance in the measure prayed. The facts out
of which arose the controversy adjusted by the above de-
cree were, in substance, as follows: On the first of October,
1889, William J. Paul, one of the defendants, was the
owner and in possession of the following described real
property : Lots 3 and 4, in block 1, in Capitol Hill Addi-
tion to the city of Omaha, being a tract of land situate at
the northeast corner of Twenty-sixth and Harney streets
in said city, and hereinafter mentioned and called the
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“Twenty-sixth street property;” also the north 120 feet
of a subdivision of lot 13 of lot 6, in Capitol Hill Addi-
tion to the city of Omaha, being a tract of land situate at
the southeast corner of Twenty-fifth and Harney streets and
hereinafter mentioned and called the “Twenty-fifth street
property.”  These tracts were separated from each other by
the space of an intervening block or more. On the 9th
day of October 1889, William J. Paul entered into a
written contract with the firm of Case & Kennedy, by the
terms of which Case & Kennedy undertook to construct a
block of ten contignous residences on said Twenty-sixth
street property, and also a block of five contiguous resi-
dences on the Twenty-fifth street property. By the terms
of this contract the firm of Case & Kennedy were to per-
form all work and furnish all material necessary to con-
struct the aforesaid two blocks according to plans and
specifications agreed on, in payment for which the said firm
was to receive $51,650 in money and real property, to be
conveyed at an agreed price. Immediately the erection of
the Twenty-fifth street property was begun, and afterwards,
in 1890, the building contemplated was commenced on the
Twenty-sixth street property. Afterwards there was com-
pleted the block on Twenty-fifth street. That on Twenty-
sixth street was never finished. For the satisfaction of the
unpaid claims of subcontractors under Case & Kennedy,
and of mortgages on the properties on Twenty-fifth and
Twenty-sixth streets, foreclosure proceedings were begun,
and because some of the causes of action affected both prop-
erties, the consolidation hereinbefore referred to was ren-
dered indispensably necessary. The decree fixed the pri-
orities of the several claimants and directed a sale of the
property on Twenty-sixth street and Twenty-fifth street re-
spectively, directing the application of the proceeds of sale
of each property to be made to such parties as were respect-
ively eantitled to liens thereon. While there were thirty-
two parties whose rights were thus determined, there has
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been an appeal taken by but six, and to a consideration of
these appeals alone need our attention be directed.

Before the contract was made for the erection of the
block of buildings on the Twenty-sixth street property,
that property had been mortgaged by a former owner, one
Andrew J. Rosewater, to John P. Schoning, who had as-
signed his mortgage to the Omaha Savings Bank. By this
mortgage there was secured the payment of three promis-
sory notes for $5,022.22 each, but one of these notes mean-
- time had been paid. On the Twenty-sixth street property
William J. Paul, on May 1, 1888, made another mortgage
to secure payment of his promissory note for $6,500, held
by J. H. Millard, trustee. On the 27th of May, 1890,
William J. Paul executed to W. B. Millard, trustee, a
mortgage on the Twenty-sixth street property to secure
payment of his note for $10,000, due August 27 follow-
ing. On the 13th day of June, 1890, said Paul made an-
other mortgage on the Twenty-sixth street property to W.
B. Millard, trustee, for $5,000, due in ninety days after
date. Each of said mortgages was duly recorded. On
July 7, 1890, Mahoney & Co. filed a subcontractor’s claim
for a mechanic’s lien for $178.85. So far as is shown by
the record this was the condition of the Twenty-sixth street
property when, in July, 1890, Mr. Paul applied to the
Omaha agent of the Kansas City Loan Company for a
loan thereon to be made by Willis G. Myers. This loan
was afterwards effected, and with a part of the proceeds
thereof there were paid on the mortgages above referred to
the following sums, to-wit: To the Omaha Savings Bank,
$11,203.91; to J. H. Millard, $6,933.74; to W. B. Mill-
ard, $16,258.91. Mr. Myers procured the release of these
mortgages of record, and forebore to take any assignment
of them; but, in consideration of the fact that the loan
was effected for the purpose of taking up these mortgages,
the district court subrogated Mr. Myers to the rights of
the holders of the original mortgages which he had paid
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with the proceeds of the loan made by him to Paul. This
right of subrogation will be considered later. Incidentally,
however, to this loan there arose other questions, which by
the district court were held of sufficient importance to post-
pone the lien of the Bohn Sash & Door Company and Ed-
ward C. Tighe to the lien of the mortgage for $35,000 held
by Myers. This mortgage, after it had been recorded, was
_ transferred, with the bond which it secured, to Jeffries &
Sons, who were parties to the foreclosure proceedings in he
district court. The lien of the Bohn Sash & Door Com- |
pany for $3,331.67, with which we have to deal, was for
material furnished between March 1 and July 30, 1890.
In like manner we must consider the claim of Edward C.
Tighe for labor performed and material furnished between
the 25th day of November, 1889, and the 5th day of Au-
gust, 1890, to the amount of $844.03.

1. The district court, after describing the manner in
which the loan of $35,000 was made and expended, made the
following findings as to the Bohn Sash & Door Company
and Edward C. Tighe: “That the Bohn Sash & Door
Company, by its officers and agents, had knowledge that
the said William J. Paul was negotiating and endeavoring
to procure said loan, and the making to and acceptance by
said Myers of said note and mortgage before the same was
actually made, and while the said Paul was negotiating
with the said Myers to obtain said loan, and although in-
tending at that time to file said claim as a lien upon said
premises, the said company, at the request of and by collu-
sion with said Paul, withheld its claim against said premises,
and the lien filed by it as aforesaid, until about the time
said loan was made and the said note and mortgage exe-
cuted and accepted by the said Myers, for the purpose of
enabling the said Paul to procure said loan and the accept-
ance thereof, to and with the intent of concealing, and did
conceal, from the said Myers the fact that they had or
claimed any lien upon said premises until said loan should
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be made, and did not file said lien until they knew said loan
had been made.” As to Edward C. Tighe, the findings
were the same as those above set out with reference to the
Bobin Sash & Door Company. On account of the facts
found as above stated and described with reference to the
Bohn Sash & Door Company and Edward C. Tighe, it was
decreed by the district court that their liens as subcon-
tractors should be postponed to the lien of Jeffries & Sons,
and as Jefiries & Sons had liens in the third, seventh, and
ninth classes, the result was that the Bohn Sash & Door
Company and Edward C. Tighe’s claims were adjudged to
belong to the tenth class. As the first origin of the claim
of the Bohn Sash & Door Company was March 1, 1890,
and that of Edward C. Tighe was of date November 25,
1889, it is evident that under the rule laid down in Henry
& Coatsworth Co. v. Fisherdick, 37 Neb., 207, the Bohn
Sash & Door Company and Edward C. Tighe have, by the
aforesaid special findings of the district court, been placed
in a rank which, but for those findings, they should not
have occupied. We have carefully considered the evidence
in support of the findings of the district court, and are un-
able to discover any fraud or deceit practiced by either the
. Bohn Sash & Door Company or Edward C. Tighe, or the
attorneys or agents of either of these parties. The testi-
mony simply shows that these claims were called to the at-
tention of Mr, Case and Mr. Paul and that a request was
made that the claims for liens should not be filed until later,
for, it was said, Mr, Paul was obtaining a loan out of which
these claims should be paid, and that if the claims were
filed before that loan was made, it would interfere with,
and perhaps prevent, its consummation. Acting on this
suggestion, the claims of these parties were not filed until
nearly the expiration of the sixty days given by law for
that purpose. There was, however, no communication be-
tween any agent or officer of the Bohn Sash & Door Com-
pany and Willis G. Myers, or his agent; neither was there
23
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any communication between Edward C. Tighe and said
Myers, nor was Myers by either party in any way led to
consummate the loan by reason of the claim being withheld
from record as above described. It was simply a case where
the holder of a right to a lien, a subcontractor, was given
sixty days by law within which his lien should be filed. -
The filing of such a lien would be just as operative and
effective on the fifty-ninth day as though filed sooner. We
are unable to discover, in withholding these claims from
the record until nearly the close of the sixty days provided
by law, without meantime any inducement having been of-
fered for the consummation of the loan by either holder of
the liens, that there was any fraud or any improper conduct
on the part of either the Bohn Sash & Door Company or
Edward C. Tighe. The evidence shows that Mr. Myers
knew that the building was in course of construction and
that he nevertheless made no inquiry as to whether or not
the subcontractors had been paid; but the evidence does
show that he had confidence in the financial ability of
Case & Kennedy. In addition to this, a bond was taken
as indemnity against any liens being filed in the nature of
those held by the Bohn Sash & Door Company and Ed-
ward C. Tighe, and from all these considerations we are
led to the conclusion that the withholding of these liens
from the record in no way fraudulently induced the con-
summation of the loan of $35,000. Considered solely with
reference to the time at which the Bohn Sash & Door Com-
pany’s lien for §3,331.67 had its origin, and the date at
which began the claim of Tighe (November 25, 1889),
these liens should have ranked with that of Mahoney &
Co.; that is to say, should have been in the second class,
and superior to all rights of Jeffries & Sons under the
mortgage assigned to them by Myers.

9. Itisinsisted, however, and the district court so found,
that Jeffries & Sons are entitled to be subrogated to the
rights of certain mortgagees whose mortgages were paid
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out of the proceeds of the mortgage for §35,000. The first
of these was for the amount of the two notes of Andrew
J. Rosewater, held by the Omaha Savings Bank, amount-
ing to $11,203.91; the other was the mortgage of Paul to
Rosewater, assigned to J. H. Millard, which was discharged
by the payment of $6,933.74. The sum total of these
two mortgages—probably with some accrued interest—the
court found was $19,770.09, and decreed the same the
third lien on the T'wenty-sixth street property. The in-
ducements upon which Jeffries & Sons predicate their right
to subrogation as to these amounts are thus stated in the
brief filed on their behalf: “To induce the making of said
loan he (Paul) represented that he held the title to the
property; that the only liens against it were the four mort-
gages above mentioned and the mechanic’s lien of Mahoney
& Co., the amount and validity of which were in dispute;
that he had paid some $20,000 in cash on the building
then in progress of construction and had arranged for the
payment of the balance with real estate; that the con-
tractors were solvent and responsible; that his contract for
such payments was valid and enforceable, and that the con-
tract would be carried out; that no other indebtedness then
existed or could arise for work or materials which could
become a lien thereon, and upon the release of the four
mortgages then upon the property, his mortgage for the pro-
posed loan would be a first lien upon the property, prior
to any claims, actual or contingent, against it. Relying
upon these representations, Myers agreed with Paul and
the holders of the four mortgages to make the loan of
$35,000 on Paul’s note and a mortgage on the Twenty-
sixth street property, and with the proceeds pay to the
Omaha Savings Bank $11,203.91, the amount of the first
mortgage; to J. H. Millard, $6,933.74, the amount of the
second mortgage ; to William B. Millard, $16,258.91, the
amount of the third and fourth mortgages. He procured
the release of these mortgages of record and forebore to
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take any ass'gnment of them for the reason that he be-
lieved and relied upon Paul’s representations above stated.
On August 19, 1890, his mortgage was recorded; the four
prior mortgages were paid off with the proceeds of the
loan, and thereupon the mortgage to Myers appeared as a
first lien, except as to the claim of Mahoney & Co.”

We are now confining our attention to the discharged
mortgage held by the Omaha Savings Bank, and to that
held by J. H. Millard, for the reason that the third and
fourth mortgages, being those to William B. Millard, were
filed later than the inception of the lien of the Bohn Sash
& Door Company and of Edward C. Tighe, and it matters
not, therefore, whether or not there was subrogation as to
these last named mortgages, for if subrogated the party so
entitled would only find himself holding a lien junior
and inferior to that of the Bohn Sash & Door Company
and Edward C. Tighe. In each of the cases cited to sus-
tain the right of subrogation there was a recognized equity
upon which to found that right. For instance, in the case
of Blodgett v. Hitt, 29 Wis., 169, land had been sold at
administrator’s sale. The notice of the sale was insufficient
and the proceedings void, and the heirs of the deceased
were entitled to the land. It was held, however, that the
money which the purchaser paid, having been used to pay
off a mortgage on the land and other debts of the ancestor
which the heirs would have been obliged to pay in order to
hold their inheritance, it was but equitable that the pur-
chaser should be subrogated to the lien of the mortgagee
and to the rights of all creditors whose claims had been dis-
charged. What was regarded as the pivotal inquiry in that
case is indicated by the following language quoted from the
opinion: “But the question is not, alone, what is the natural
and inherent justice of the case? but it is, are the princi-
ples and rules of equity jurisprudence, as recognized and
enforced by courts of equity, sufficiently broad and com-
prehensive to reach the case and compel the heirs to repay
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the sums which the defendant has thus paid for their bene-
fit before they will be permitted to take possession of the
land in controversy ?” It will be noted in this Janguage
that the conclusion reached could not have been attained
aloue on the consideration of what is the natural and in-
herent justice of the case, but it was required that there should
concur with this some well recognized principle of equity
jurispradence which would compel the heirs to repay the
sums which the defendant had paid out for their benefit.
The consensus of all the cases cited to sustain the subroga-
tion in favor of Jeffries & Sons is that there must exist
the equitable principle just noted. In some instances this
equitable principle forbids that heirs shall profit by invalid
administrators’ sales made under misapprehension, causing
such invalidity. So, where money has been advanced by
way of loan or otherwise because of misconception of the
condition of the title, it has been held that there should
exist the right of subrogation to the mortgage or other se-
curity released by payment of the money advanced. Of
this class was Betts v. Sims, 35 Neb., 840. Inall the cases,
however, it is noticeable that there exists a sufficient basis
for equitable relief. In some it is because of mistake,—a
well recognized equitable ground for the interference of
courts, irrespective of whether there is involved the right
of subrogation or some other right. In another class of
cases there exists the right of subrogation because of the in-
tent with which loans have been made for the payment of
prior mortgages. Of the class just mentioned, the case of
Emmert v. Thomas, 52 N. W. Rep. [Minn.], 31, is an ex-
ample. Because in this case there is concisely stated the
conditions necessary to entitle to subrogation of the nature
just mentioned, the following language is quoted: “The
better opinion now is that one who loans his money upon
real estate security for the express purpose of taking up
and discharging liens or incumbrances on the same property,
has thus paid the debt at the instance, request, and solicita-
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tion of the debtor, expecting and believing in good faith
that his security will of record be substituted in fact in
place of that which he discharges, is neither a volunteer,
stranger, nor intermeddler, nor is the debt, lien, or incum-
brance regarded as extinguished if justice requires that it
should be kept alive for the benefit of the person advanc-
ing the money who thereby becomes the creditor.” If Jeff-
ries & Sons were properly entitled to subrogation as decreed
by the district court, it must have been upon the application
of the principles just quoted, for they are most nearly ap-
plicable.

Let us now consider the evidence of Mr. Pease, who was
the agent through whom the $35,000 loan was made. He
testified as follows: “In 1890 I was the representative of
the Kausas City Investment Company at Omaha, and ne-
gotiated the mortgage with William J. Paul on the prop-
erty at the corner of Twenty-sixth and Harney streets, in
the city just mentioned. This mortgage was taken in the
name of Willis G. Myers. I examined the property at
the time I made the loan, and made an estimate of its value.
T alco examined the records, or had them examined, in re-
gard to the condition of the title. Only one mechanic’s
lien of a small amount appeared against the property, if I
recollect right, for about $100. T entered into as particular
inquiry as I could and asked all the questions of Mr. Paul
that pertained to the subject; and he intormed me and
made figures to show that the amount of the loan we were
making,—that the balance above that was to be paid out,
that the prior mortgages would pay all the incumbrances
up,—all the liens; that they were provided for, all the
larger ones were provided for; and that there would be
cash enough come out of the loan to pay the balance,
He said he had paid the contractor $16,000 in cash, if I
recollect right, and that they were to take real estate to the
amount of the balance that was coming to them. He had
arranged to sell them certain real estate; that they should
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take certain lots, and told me what they were. I do not .
recollect now, but there was no more money coming to
them. I do not think that the subject of the solvency of
Case & Kennedy was raised. There was no question in
my mind about the solvency of Case & Kennedy. I don’t
think there was any doubt as to their solvency at that time.
These negotiations were carried on for about thirty days
previous to the filing of their mortgage, probably five
or six weeks; and they were continued up to the time of
the filing of the mortgage to pay off all prior mort-
gages. I paid off the prior incumbrances, except the
mechanic’s lien. That was a matter of dispute between
the men and Mr. Paul. There was money still in my
hands to take care of that. At no time before the making
and recording of the mortgage did Mr. Paul give me any
intimation that a mechanic’s lien was filed or any demand
made upon which any mechanic’s lien would be filed. I
relied upon his statement that the payments of the build-
ing were provided for. I never would have made the loan
in this case if T had known that as a matter of fact the
subcontractors had not been paid the amount of five or six
or seven or eight thousand dollars. I paid three mort-
® gages with accrued interest, amounting to three thousand
and some hundred dollars. [In this conuection the wit-
ness described the mortgages held by J. H. Millard and
the Omaha Savings Bank.] The note I took of Mr. Paul
was sold to John Jeffries & Sons, trustees. It was for
$35,000. Before I made the loan 1 personally looked over
the property. The buildings were partially.finished on the
inside. It was finished in part. I think they were up and
inclosed. Some of them were entirely finished, and others
partly. I cannot say that I knew who the contractors
were on the building. Mr. Paul told me,—in fact showed
me his contract. I did not ask Case & Kennedy whether
they had received their pay. I knew nothing about the
subcontractors. I did not go to them. As to their re-
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spousibility, or as to whether they had been paid, all my
information came from Mr. Paul. I saw a release made of
two of the mortgages. The parties holding the mortgage,
the third one, had to await Mr. J. H. Millard’s return from
Europe. Part of our contract was to take up these mort-
gages. I would not have paid them without their being
satisfied of record. The object in having these mortgages
released was to give me a mortgage of $35,000 against and
over which no other mortgages would be of record for
priority. The prior mortgages were destroyed for the pur-
pose of making this the first mortgage on the property. We
did not take anything but a first mortgage. Mr. Paul told
me that arrangements had been made for the other liens in
addition to these mortgages. When he borrowed the money
everything was provided for. I believed that and made
the loan relying upon it. I saw the property mortgaged
on dozens of occasions myself. I saw it two or three times
before this examination, when the president of the company
was with me. The date of the mortgage was August I.
I cannot tell whether I saw the property after the 25th of
July prior to seeing it in August, the date of the mortgage.
I saw it on a great many occasions. 1 was up there sev-
eral times. I cannot tell you the date of any visit to the
property. I lived on Twenty-fifth street at that time and I
saw the property frequently. There was no money paid
on the mortgage until after it was acknowledged, I pre-
sume. I believe the contractors were continuing work on
the property on the date on which the mortgage was ac-
knowledged. There was somebody at work all the time, I
think. When I made the examination with Mr. Holmes
there were several men at work on the inside finish of the
house, and it is my recollection that that was about three
weeks prior to the first of August. I had no occasion to
make any inquiry to ascertain whether or not there was
anybody at work on the house, or ascertain whether Case
& Kennedy were at work on the house at the time when
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the mortgage was acknowledged.” In this evidence there
is no such mistake shown as would afford grounds for eq-
‘uitable relief. It is true Mr. Pease testified that he relied
upon the representations of Mr. Paul as to the manner in
which payments would be made and had been provided
for, and that he believed the statement that no mechanic’s
len, except one as to which there was a dispute, had been
or would be filed. He admits, however, that he knew that
the buildings were in course of erection, but that he on
that account made no inquiry of such parties as were sup-
plying the material or doing the work of constructing.
The rule as to what Mr. Pease was bound to ascertain and
know is thus stated in the fourth paragraph of the sylla-
bus of the case of Henry & Coatsworth Co, v. Fisherdick, 37
Neb., 207: “A party taking a mortgage on real estate is
bound at the time to know whether material has been fur-
nished or labor performed in the erection, reparation, or
removal of improvements on the premises within the four
prior months.” The language quoted was used specially
with reference to principal contractors, but it is equally ap-
plicable to subcontractors. Since it was the duty of Mr.
Pease to ascertain what liens not appearing of record had
existence by reason of the condition of the work in prog-
ress, he could not relieve himself of the effect of the knowl-
edge which proper inquiry would have developed, by re-
fusing or failing to make that inquiry. The constructive
notice imparted by the building operations were as effective
within the time allowed for filing mechanics’ liens as would
have been after the actual filing. Had there been on
file the liens of the Bohn Sash & Door Company and of
Edward C. Tighe, there could be no doubt that the mort-
gage taken by the agent Pease for money used to discharge
prior mortgages would have entitled him to no subroga-
tion because of a mistake as to the condition of the title.
Equally it must result that, under the circumstances dis-
closed in his testimony, the mortgage taken by him was
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not taken because of a mistake as to the rights of these
subcontractors. There is no  equitable right of subro-
gation shown on the ground of mistake. The evidence
of Mr. Pease leaves no room for doubt that the payment
of the mortgages prior to that taken by him in favor of
Myers was made simply to remove and cancel those in-
cumbrances, so'that thereby the mortgage for the security
of the $35,000 should be the first lien. It is not enough
to entitle to subrogation that with the proceeds of the
Myers mortgage prior mortgages have been discharged.
“The real question in all such cases is whether the payment
made by the stranger was a loan to the debtor through a
mere desire to aid him or whether it was made with the
expectation of being substituted in the place of a creditor.
If the former is the case, he is not entitled to subrogation;
if the latter, he is” (Zradesmen’s Building Association v.
Thompson, 32 N.J. Eq.,133); citing Coe v. New Jersey M.
E. Co., 4 Stew. [N. J.], 105, 106. We conclude, there-
fore, that no good reason has been shown for the subroga-
tion of Jeffries & Sons to the rights of the holders of the
mortgages which with the proceeds of the Myers mort-
gage were satisfied. The lien of the Bohn Sash & Door
Company for $3,331.67, and that of Edward C. Tighe
for $381.97, will be placed in the second class, equal in
priority with that of Mahoney & Co., and superior to the
rights of Jeffries & Sons. There were two liens in favor
of the Bohn Sash & Door Company, recognized in the de-
cree of the district court, of which the first is mentioned
above, The second lien was for material furnished be-
tween September 17 and November 29, 1890, and was fur-
nished under a contract with Mr. Paul himself, while the
first lien was that of a subcontractor. As the second lien
was for material the commencement of the furnishing of
which was subsequent to the recording of the mortgage
now held by Jeffries & Sons, there exists no reason why
it should be taker: out of the class in which it was placed
by the district court.
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3. The lien of Henry E. Cox was placed in the tenth
class, for the reason found by the district court that the
material was furnished and labor done by Mr. Cox after
December, 1890. This finding was probably based on the
dates g.ven in the claim filed by Mr. Cox for a lien, for
therein it was stated that the material and labor required
to be furnished and performed were furnished and per-
formed between December 13, 1890, and April 29, 1891.
It is true that Mr. Cox in his oral evidence explained that
the first date should have been December 13, 1889, instead
of 1890, as it was by mistake stated. There is no itemized
statement filed with the affidavit in which was contained
the above statement of such definiteness as would sug-
gest that there was the alleged mistake in the date on which
the furnishing of material and doing of work was begun.
The mistake, it may be, cut off a part of the time during
which there was the furnishing of material and doing of
work, yet we see no way of avoiding the conclusion reached
by the district court, for the priority of this lien depends
as well upon the filing of a correct claim as upon doing the
work and furnishing the material. The lien of Mr. Cox
must, therefore, occupy the place assigned it by the district
court.

4, The contract of Case & Kennedy was entire for the
erection of the buildings on Twenty-sixth street as well as
on Twenty-fifth street. Among the subcontractors was
George A. Hoagland, who furnished lumber for the build-
ings in course of erection at both localities. His claim for
a lien was filed against both the Twenty-fifth and Twenty-
sixth street properties. The comparative size of these
erections afforded him a basis on which to base calculationg
as to the amount of lumber furnished each locality, and
these calenlations were satisfactory as evidence to the dis-
trict court. We can see no reason for criticising the method
by which the apportionment of liens and application of
credits were made in view of the evidence adduced, ~n
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for that reason shall not disturb the results attained. It
is insisted, however, that there should have been filed sep-
arate claims for liens, in each of which should have ap-
peared a definite description of the property to be affected
by such lien, and that a claim for a lien cannot properly be
filed in solido against distinct properties not contiguous.
In Doolittle v. Plenz, 16 Neb., 153, this court held that
where a contract was made as an entirety for the erection
of separate buildings on distinet contiguous lots, that one
claim for a lien might embrace all the lots improved, Tt
is difficult to see why the fact that the lots happened to be
contiguous should be a controlling consideration, when the
ownership of the several lots had, between the making of
the improvements and the enforcement of the liens, become
vested in different parties. For all practical purposes these
lots were then as much separated as though between them
intervened streets or blocks. It is the entirety of the con-
tract and not the location of the property which must de-
termine whether a claim or claims shall be filed for a
lien or liens. A joint lien upon several buildings, situated
upon different lots owned by the same person, could not be
maintained where a separate contract had been entered into
by the owner and contractor ; for by the several contracts
the inference would be that a separate account should be
kept with each building. Not so when the contract covered
several buildings to be erected for a gross sum without re-
gard to the cost of each. It may result to the owner of
separate properties to be improved under a joint contract
that hardships will be caused incidentally by the fact that a
lien may be filed against all the parcels in solido, where-
by sales of the several lots separately may be prevented.
Against this it is easy to guard by avoiding a joint contract,
or, if one is used, the contingency mentioned may be guarded
against by requiring that the material to be furnished or
labor for each building to be erected shall be shown by
distinct accounts kept with that purpose in view. In such
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cases as that with which we are now dealing it may happen
that there shall be a necessity for apportioning the entire
lien for the preservation of the rights and remedies of ma-
terial-men or laborers who have contributed to only one of
the erections contemplated in an entire contract. This con-
sideration, however, concerns rather the ability to make nec-
essary proof than the abstract right to claim a joint lien. A
failure in this respect is a mere failure of proof entitling
plaintiff to a judgment; but that result ought not to be so
far assumed in advance that other rights given by statute
must be denied. The views above expressed have received
approving consideration in Chadbourn v. Williams, 71 N.
Car., 444; Sergeant v. Denby, 87 Va., 206; Lewis v. Say-
lors, 73 Ta., 504; Jones, Liens, sec. 1317, and authorities
therein cited. The finding of the district court was, as to
‘this claim, that the sale and delivery was ‘between the 23d
day of October, 1889, which was the date of the first de-
livery, and the 25th day of July, 1890, which was the date
of the last delivery.” As the first delivery in this ac-
count antedated the filing of the mortgage in favor of Wil-
lis G. Myers, now held by Jeffries & Sons, it results that
its priority should in like manner be fixed. The amount
by the district court found due George A. Hoagland must
be established, enforced, and paid as a lien of the second
class, equal in priority with the amounts due Mahoney &
Co., Bohn Sash & Door Company, and Edward C. Tighe,
as hereinbefore set forth, and superior to all rights of Jeff-
ries & Sons.

5. The claim of Charles A. Harvey was for furnishing
mantels, hearths, ete,, for both the Twenty-fifth and
Twenty-sixth street properties. It appears from the evi-
dence that the articles furnished for the Twenty-fifth street
property have been fully paid for, and that the controversy
is now as to the date from which the rights of Harvey
should be held to have their origin. There is in the bill
of exceptions what appears to have been a proposition for
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furnishing mantels, etc., written by Charles A. Harvey to
William J. Paul, accepted by Paul. This was marked
“ Exhibit V,” and appears in its proper place. There
seems to have been introduced in evidence, as Exhibit U,
the affidavit filed for a lien on behalf of Mr. Harvey, but
the most diligent search for this exhibit in the bill of ex-
ceptions has resulted in a failure to find it. 'There is a
reference in the testimony to Exhibit U attached to Mr.
Harvey’s cross-bill, but this does not supply the lack of it
in the bill of exceptions. Especially is this true when, as
in this case, the exhibit referred to as part of the cross-bill
can only be found in what appears to be the original plead-
ing filed in the district court, refiled in this court long afier
the docketing of this appeal.

6. In relation to the Twenty- fifth street property, W. B.
Millard, trustee, urges that the claim of James Morton &
Son for $298.29 was improperly adjudged entitled to pri-
ority over his mortgage. The mortgage to W. B. Millard,
trustee, was filed for record March 26, 1890, while the
finding of the district court was that the materials for which
Morton & Son claim a lien were furnished between March
31, 1890, and September 5, immediately following. It was
probably by an oversight that the rights of Millard were
postponed to those of Morton & Son. As between these
parties, the order of priority declared by the district court
will be reversed and the mortgage of Millard established
as a prior lien to that of Morton & Son.

The judgment of the district court is modified in the
particulars above indicated, and a decree accordingly will
be entered in this court.

DECREE ACCORDINGLY.

IrvixE, C., having been of counsel, took no part in the
determination of this case.
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BRETTA SvaNsoN V. CITYy oF OMAHA.
FILED OCTOBER 16, 1894, No. 5387.

Review: SUFFICIENCY OF EVIDENCE. This case examined, and
held that the verdict of the jury was supported by sufficient
competent evidence, and the judgment of the district court is
affirmed.

REHEARING of case reported in 38 Neb., 550.

B. G. Burbank and J. W. Roudebush, for plaintiff in
error.

W. J. Connell and E. J. Cornish, contra,

Racax, C,

This is a rehearing of Svanson v. Cily of Omaha, 38
Neb., 550, where a sufficient statement of the facts will be
found for a proper understanding of the matter in contro-
versy. 'There is no question of law involved in the case.
The finding of the jury is supported by sufficient compe-
tent evidence, and we cannot, therefore, disturb it. The
case as reported in 38 Neb., 550, is overruled and the judg-
ment of the district court is

AFFIRMED.

Saran N, Staxwoop v. CITy oF OMAHA.
FiLEp OcTOBER 16, 1894, No. 5639.

Review: SUFFICIENCY OF EVIDENCE. This case examined, and
held that the verdict of the jury was supported by sufficient
competent evidence, and the judgment of the district court is
affirmed.
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REHEARING of case reported in 38 Neb., 552.
Charles B. Keller, for plaintiff in error.
W. J. Connell and E. J. Cornish, contra.

Racan, C.

This is a rehearing of Stanwood v. City of Omaha, 38
Neb., 552, where a sufficient statement of the facts will be
found for a proper understanding of the matter in contro-
versy. There is no question of law involved in the case.
The finding of the jury is supported by sufficient compe-
tent evidence, and we cannot, therefore, disturb it. The
case as reported in 38 Neb., 552, is overruled and the judg-
ment of the district court is

AFFIRMED,

\
JaMEs H. PorE v. JosHuA G. BENSTER.

FiLED OcTOBER 16, 1894. No. 5528.

1. Execution After Payment of Judgment: SALE oF LAND:
REMEDY OF OWNER. Where the owner of a judgment which
has, to his knowledge, been paid, but which has not been satis-
fied of record, and which judgment remains an apparent lien
upon the real estate of another person, causes an execution to be
issued on said judgment, the real estate, upon which it is an ap-
parent lien, to be levied upon and sold, such sale to be confirmed,
and a conveyance therefor to be executed and delivered to the
purchaser at sach execution sale, and accepts the proceeds of
such sale, the owner of the real estate so sold may treat such
sale as void and recover the land, or he may, at his election,
waive the invalidity of the sale, and sue the owner of such
judgment for the value of the real estate.

2. Damages: WRONGFUL SALE OF LaAND. In such action the
measure of damages of the real estate owner is the fair market
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value of his interest in the real estate at the time of the sale
thereof on execution.

3. Estoppel: VALIDITY oF EXECUTION SALE AFTER PAYMENT
oF JUDGMENT. In such an action the owner of the judgment
is estopped from asserting, as a defense thereto, that such execun-
tion sale and the proceedings subsequent thereto were void.

ERRoR from the district court of Merrick county. Tried
below before MARSHALL, J.

The facts are stated by the commissioner.

John Patterson, for plaiutiff in error:

Where a judgment has been satisfied, no valid sale can
be made under an execution issued thereon. The defendant
in error cannot, therefore, recover. (King v. Goodwin, 16
Mass., 63; Wood v. Colvin, 2 Hill [N. Y.], 566; Sher-
man v. Boyce, 15 Johns. [N.Y.], 443; Jackson v. Ander-
son, 4 Wend. [N.Y:], 474; Lewis v. Palmer, 6 Wend.
[N.Y.], 367; McGuinty v. Herrick, 5 Wend. [N. Y.],
240; Swan v. Saddlemire, 8 Wend. [N. Y.], 676; Rorer,
Judicial Sales, pp. 344-346; Murfree, Sheriffs, sec. 990;
Ferrier v. Deutchman, 12 N. E. Rep. [Ind.], 497.)

J. C. Martin and Albert & Reeder, contra.

Ragax, C.

Joshua G. Benster brought this suit in the district court
of Merrick county against James H. Pope, alleging in his
petition, in substance, that on January 23, 1886, D. Martin
& Co. recovered a judgment against one Pheebe Asher and
another in the county court of Merrick county ;- that Mar-
tin & Co. duly sold and assigned said judgment to one John
A. Carley; that Carley, in the year 1887, caused a duly
certified transcript of said judgment to be filed and docketed
in the office of the clerk of the district court of Platte
county, Nebraska; that on March 8, 1888, said Asher

24
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owned the following described real estate, situate in said
Platte county, to-wit: The southwest quarter of the south.-
east quarter of section 17, and the northwest quarter of the
northeast quarter of section 20, all in township 16 north
and range 2 west of the 6th principal meridian; that on
said 8th day of May, 1888, said Asher duly sold and con-
veyed said real estate to him, the said Benster; that on the
8th day of June, 1889, said Carley sold and assigned said
judgment to the said James H. Poge; that about March
4, 1890, said judgment was paid in full to Pope and that
he on said date entered a satisfaction and discharge of the
same in the office of the clerk of the district court of
Merrick county, Nebraska, (it seems that a duly certified
transcript of said judgment had also been filed in the office
of the clerk of the district court of Merrick county); that
Pope did not file in the office of the clerk of the district
court of Platte county any release and discharge of said
judgment ; that on April 15, 1890, said Pope caused the
clerk of the district court of Platte county to issue an
execution on said transcripted judgment, and caused the
sheriff of said county to levy the same on the above de-
scribed real estate, then and there the property of said Ben-
ster, and caused said sheriff to appraise, advertise, and sell
said real estate at public auction to make and raise the
amount apparently due and unpaid on said transcripted
judgment; that the clerk of said court, in pursuance of the
instructions of said Pope, did issue such execution; that
the same was by the sheriff of Platte county levied upon
said lands; that they were-duly appraised, advertised, and
sold and purchased by one McAllister; that the sale was
duly reported to the district court of said Platte county
and by said court confirmed, and in pursuance thereof a
deed of conveyance of said premises was executed by said
sheriff to the said McAllister; and the proceeds of said sale
paid to and received by said Pope; that at the time of the
sale of said real estate by said sheriff the said Benster re-
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sided in Merrick county, Nebraska, and had no knowledge
or notice whatever of the levy upon or sale of said prem-
ises until after such sale had been confirmed and a deed
executed to McAllister in pursuance thereof, The prayer
of the petition was for a judgment against Pope for $1,000
as damages. The answer of Pope to this petition, so far
as the same need be noticed here, was a traverse or general
denial of all the material allegations thereof. Benster had
a verdict and judgment for $600, to reverse which Pope
brings the case heré for review. To reverse the Jjudgment
of the district court plaintiff in error argues in his brief
here four points:

1. The first point is that instructions Nos. 7 and 9, given
by the court to the jury on its own motion, were inconsist-
ent and misleading. The assignment of error in the mo-
tion for a new trial and in the petition in error, as well as
to these instructions, is: “The court erred in giving para- .
graphs 7, 8, 9, and 10 of the instructions given by the
court on its own motion.” Instruction number 8 com-
plained of was as follows: “The jury are instructed that if
from the evidence they believe that the defendant caused or
procured an execution to be issued out of the district court
of Platte county after the same had been by the defendant
discharged upon the judgment record of the district court
of Merrick county, and thereby satisfied or canceled, then
such causing or procuring of said execution to be issued
out of the distriet court of Platte county would be illegal
and wrongful on the part of the defendant, and in that
event he would be liable to the plaintiff for the value of
the interest of the plaintiff in said lands.” We are quite
clear that the court did not err in giving this instruction ;
and since the assignment is that the court erred in giving
all four of the instructions, we cannot consider this assign-
ment of error any further, '

2. The second assignment of error is that the court erred
in rendering a judgment in favor of Benster for $600. No
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such an error as this is assigned either in the motion for a
new trial filed in the district court or in the petition in
error filed here, and for that reason we cannot consider it.

3. The third alleged error argued is that the damages
awarded Benster by the jury are excessive. The verdict of
the jury was for $1,500, or $500 more than claimed by Ben-
ster in his petition ; but the judgment rendered by the court
in favor of Benster on the verdict is for $600 only. The
evidence as to the value of the real estate was conflicting,
many of the witnesses placing the value as high as $20
per acre, or $1,600, while others placel its value at §10 per
acre, or $800. It appears also from the record that at the
time the land was sold by the sheriff there was an incum-
brance upon it of $900, so that the evidence would have
supported a finding of the jury that the value of Benster’s
interest in the land at the time it was sold on execution by
.the sheriff was as much as $700. We cannot say, there-
fore, that the judgment of $600 rendered in favor of Ben-
ster is greater than the value of his interest in the real
estate at the time it was sold by the sheriff.

4. The fourth argument relied upon by counsel is that
the judgment pronounced is contrary to the law of the case.
The argument made to support this contention is, that as
the judgment owned by Pope against Asher had in fact
been paid and discharged, that therefore the sale of the real
estate made by the sheriff of Platte county, at the instance
of Pope, was absolutely void, as a sale made under an exe-
cution issued upon a judgment which has in fact been paid
is not voidable, but absolutely void. We do not question
the correctness of counsel’s position that the sale made of
Benster’s real estate by the sheriff of Platte county on the
execution issued by the clerk of the district court thereof
on the judgment which had been rendered against Asher,
and which was owned by Pope, was void; but what we do
say is, that such judgment having been paid to Pope, and,
notwithstanding its payment, he having caused the clerk
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of the district court of Platte county to issue an execution
on the judgment, having caused the sheriff of that county
to levy upon this real estate and sell it, having caused the
sale made thereof to be confirmed and a deed executed to
the purchaser thereof, and having received and converted
to his own use the proceeds of such sale, he is now estopped
from alleging as a defense to this action that the sale was
void. It is true that this action is, in effect, one brought
by Benster against Pope to recover damages of the latter
because of his wrongful conversion to his own use of the
real estate of the former. It is also true that we have been
unahle to find any case where real estate has been made the
subject of a suit in the nature of conversion; but we know
of no good reason why it cannot be. It is true that the
rale of caveat emptor applies to one who purchases real
estate at a judicial sale thereof; and that if real estate be
sold upon an execution issued upon a judgment which has
in fact been paid and satisfied, that such sale would be void
as against the owner thereof, and the purchaser thereat
would not be protected as against such owner. This is as
true of a sale made of personal property as it is of one
made of real estate. If one should purchase a horse and
buggy sold under an execution issued on a judgment, which
judgment had in fact been paid, such purchaser would ac-
quire no title to said property as against the owner; but
such owner would undoubtedly have the right to take the
property itself, or to waive the taking of the property and
the invalidity of the sale and sue the officer and the plaint-
iff in execution for a conversion thereof; and if he did sne
for conversion, his action would have to be founded upon
the fact that the judgment on which the execution was is-
sued had been paid and satisfied and that the sale was there-
fore void. Why, then, should not one whose real estate
has been levied upon and sold on a satisfied judgment have
the same right to treat the sale as void, or voidable, and, at
his election, recover the real estate sold, ‘or sue the execution
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creditor for the value of his interest in the real estate?
The judgment of the district court is

AFFIRMED,

Post, J., not sitting.

RoBert H. THOMAS, APPELLANT, V. VOCANCES FRANK-

LIN ET AL., APPELLEES,

FILED OCTOBER 16, 1894, No. 6299.

1. Elections: CoNTEST: CHARACTER OF ACTION. The proceeding

for contesting an election provided for by chapter 26, Compiled
Statutes, 1893, is, strictly speaking, neither an action at law nor
in equity. It is a summary proceeding of a political character,
and the proceeding cannot be maintained by any person unless
authority therefor is found in the statute itself.

2. Review: PLEADING: PRACTICE. This courtin an actionat law

or in equity will, on its own motion, look into the record of a
case brought here on appeal or error, for the purpose of deter-
mining whether the p-tition upon which the action is founded
states a cause of action, and whether the court has jurisdiction
of the subject-matter of the suit.

: In a special proceeding founded solely
upon a statute it is not only the privilege, but it is the duty of
this court, on its own motion, to look into the record of the pro-
ceeding brought here and determine whether such proceeding is
authorized by such statute, and whether the party prosecuting
the proceeding is by the statute authorized to do so.

4, Blections: RIGHT OF ELECTOR TO CONTEST: DISMISSAL. When

one elector of a county, in his own name and on his own
behalf, seeks to defeat the presumed will of the people of his
county upon any subject as declared by a canvass of their votes
at an election, and for that purpose invokes the provisions
of a special statute for contesting the validity of such election,
then the special statute invoked must, expressly or by necessary
implication, authqrize such elector to maintain in bis own name
and on his own behalf such proceeding, or it will be dismissed.
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APPEAL from the district court of Red Willow county.
Heard below before WELTY, J.

Reese & Gilkeson, S. R. Smith, H. W. Keyes, and W. R.
Starr, for appellant,

T. M. Marquett, A. J. Rittenhouse, and W. S. Morlan,
contra.

Raganw, C.

Robert H. Thomas brought this proceeding in the dis-
trict court of Red Willow county against Vocances Frank-
lin and others to contest the validity of an election which
had been held in said county for the relocation of the
county seat of such county. The district court, after hear-
ing the evidence, rendered a judgment dismissing the com-
plaint of Thomas, and the proceeding is now before us on
appeal.

Thomas, in his complaint filed in the district court, al-
leged that he was an elector of Red Willow county, and as
such interested in the relocation of the county seat of said
county at Indianola, a city in said county, and was compe-
tent to contest the election which had been held for the
purpose of relocating said county seat. Can the appellant
maintain this proceeding ? If he can, it must be because the
statute authorizes any elector of a county to contest the re-
sult of an election held for the purpose of relocating the
county seat thereof. The statutory provisons for contest-
ing elections are found in chapter 26, Compiled Statutes,
1893. Section 64 of this chapter provides: “ The election
of any person to any public office, the location or relocation
of a county seat, or any proposition submitted to the vote
of the people, may be contested.” The remainder of the
section provides upon what grounds the validity of an elec-
tion held may be contested. Section 70 of said chapter is as
follows: “The district courts of the respective counties
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shall hear and determine contests of the election of county
judge, and in regard to the removal of county seats, and in
regard to any other subject which may by law be submitted
to the vote of the people of the county, and the proceedings
therein shall be conducted as near as may be hereinafter
provided for contesting the election of county officers.”’
Secton 72 of said chapter provides that any elector of the
state may contest the validity of the election of any of the
officers of the executive department of the state, and that
- an elector of a county or legislative district may contest the
election of a member of the legislature from such county or
district; and section 80 provides as follows: ¢ The election
of any person declared elected to any office other than
executive state officers and members of the legislature may
be contested by any elector of the state, judicial district,
county, township, precinet, city, or incorporated village in
and for which the person is declared elected.” It will thus
be seen that while the legislature has provided that the
validity of an election locating or relocating a county seat
may be contested, it has not provided by whom such con-
test may be instituted and carried on. The proceeding for
contesting an election provided for bythis statute is, strictly
speaking, neither an action at law nor in equity. It is a
summary proceeding of a political character, and the pro-
ceeding cannot be maintained by any person, unless ex-
press authority therefor is found within the statute itself.
(Wright v. Fawcett, 42 Tex., 203; Rogers v. Johns, 42
Tex., 339; Williamson v. Lane, 52 Tex., 335; Saunders v.
Haynes, 13 Cal., 150; Hartman v. Young, 20 Pac. Rep.
[Ore.], 17; Hughes v. Holman, 32 Pac. Rep. [Ore.], 298.)
But for the fact that this statute expressly so provides, an
appeal would not lie to this court from the judgment pro-
nounced by a court or tribunal in a proceeding to contest
an election duly brought aund tried therein. (French v,
Lighty, 9 Ind., 475.) The statute does not expressly, pro-
vide that a court or tribunal in which has been tried an
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election contest shall have authority to set aside its finding
or judgment made therein and grant a new trial; and,
doubtless, if a court, after having tried an election contest,
should set aside its proceedings and grant one of the parties
thereto a new trial, such action on the part of the court
would be a nullity. (Dorsey v. Barry, 24 Cal., 449; Cus-
grave v. Howland, 24 Cal., 457.)

It is said by counsel for the appellant that the question
of the right of Thomas to institute and maintain this pro-
ceeding in his own name was not raised in any manner in
the court below. Assuming this to be correct, we do not
think it any reason why the supreme court should be pre-
cluded from considering it. This court, in ordinary actions
at law and 1n equity, will, on its own motion, look into the
record of a case brought here on appeal or error for the
purpose of determining whether the petition upon which
the action is founded states a cause of action, and whether
the court has jurisdiction of the subject-matter of the suit;
and in a special proceeding founded solely upon a statute
of the state it is not only a privilege, but it is the duty of
this court, on its own motion, to look into the record and
determine whether the proceeding is authorized by such
statute, and whether the party prosecuting the proceeding
is thereto authorized by the statute. When one elector of
a county, in his own name and on his own behalf, seeks to
defeat the presumed will of the people of his county upon
any subject as declared by a canvass, by their votes at an
election, and for that purpose invokes the provisions of a
special statute for contesting the validity of such election,
then the special statute invoked must expressly, or by nec-
essary implication, authorize such elector to maintain in his
own name and on his own behalf such proceeding, or it
will be dismissed. 'We therefore conclude that this statute
confers no authority upon an elector of a county to institute
and maintain in his own name the proceeding contemplated
by the statute for the contesting of an election for the re-
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locating of a county seat, and that the district court had no
jurisdiction of the subject-matter of this proceeding or of
the parties thereto, and had no jurisdiction to render any
judgment whatever, and, of course, this court acquired none
by an appeal of the proceedings here. A judgment will,
therefore, be entered here dismissing the proceeding.

JUDGMENT ACCORDINGLY.

Craus THOMSEN, APPELLEE, V. J. B. DickEY,
APPELLANT,

FiLED OCTOBER 16, 1894. No. 5626.

1. Taxation: VaLiDITY oF TAX DEEDS: TREASURER’S SEAL:
NOTICE TO REDEEM: SERVICE OF NOTICE: STATUTES: CON-
STRUCTION. Section 3, article 9, of the constitution of 1875, and
section 123, chapter 77, Compiled Statutes, 1893 (Revenue Act,
1879), construed, and keld, (1) that said statute was enacted for
the benefit of the owners of real estate which had been pre-
viously sold for taxes, the time to redeem from which sale was
about to expire; (2) that the intention of the framers of the
constitution, and the inteuntion of the legislature as well, was
to provide for the giving of such “notice to redeem” as, in the
judgment of the legislature, would be most likely to reach the
then owner of real estate which had been sold for taxes, advise
him when hisright to redeem would expire, and thus afford him
an opportunity to prevent the divestiture of his title; (3) both
the framers of the constitution and the legislature realized that
it is often difficult and sometimes impossible to determine who
the owner of a certain piece of real estate at a given time is,
and for that reason the word “owner ” is not used in the stat-
ute; (4) it is not for the court to say whether the legislature, in
prexcribing the character of the notice to redeem, how, when,
and upon whom it shall be served, has prescribed that rule
which is best calculated to give to the then owner of real estate
the notice contemplated by the constitution and the law; (5) the
only question with which the court is concerned is, on whom
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does the law require the notice to redeem to be served ? (6) the
presumption of law is that one in whose name real estate
stands assessed at any given time is the owner thereof; (7) said
section 123 must be construed as if it read: Such purchaser or
assignee shall serve, or cause to be served, a written or printed,
or partly written and partly printed, notice of such purchase on
every person in actual possession or occupancy of such land or
lot; and also the person in whose name the same is taxed, or
specially assessed, as then appears from the assessment thereof
from the tax books then in the office of the county treasurer, if
.upon diligent inquiry he can be found in the county, at least
three months before the expiration of the time of redemption
from such sale,in which notice he shall state when he purchased
the land or lot, in whose name taxed at the time he purchased,
and therefore a notice to redeem must be served on the per-
son in whose name the real estate stands assessed at the time of
serving the notice to redeem, as then appears from the last as-
sessment thereof from the tax books then in the county treasurer’s
office; (8) if the notice to redeem is served between April 1 and
October 1 of any year, and if the tax books for such year have
then been delivered to the county treasurer, the notice to redeem
should be served on the person in whose name the real estate is
assessed in such books; (9) if the notice to redeem is served be-
tween April 1 and October 1 of any year, and the tax books for
such year have not then been delivered to the county treasurer,
such notice to redeem must be served on the person in whose
name the real estate was assessed at the prectding assessment,
as shown by the tax books in the county treasurer’s office at the
time of serving the notice to redeem; (10) the notice to redeem,
to be of any validity, must be served upon the very party desig-
nated by the statute, and must contain the precise information
required by the statute; (11) the statements required by the
statute to be embodied in the notice to redeem are as jurisdic-
tional as the service of the notice itself ; (12) the law has put
on the holder of a tax sale certificate the duty of determining
in whose name real estate already sold for taxes stands assessed
at the time of serving a notice to redeem from such sale.

2. Tax Sales: DrEps: CONSTITUTIONAL LAw. Larsonv. Dickey, '
39 Neb., 471, reaffirmed.

ApPEAL from the district court of Douglas county.
Heard below before IRVINE, J.

The facts are stated by the commissioner,
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Saunders & Macfarland, for appellant, contending that
the failure to serve notice to redeem upon Miles and Thom-
sen did not invalidate appellant’s title, cited : Kessey v. Con-
nell, 68 Ia., 430; Parker v. Cochran, 64 Ia., 1567; Burdick
v. Connell, 69 Ia., 458; Clifton Heights Land Co. v. Ran-
dell, 47 N. W. Rep. [Ia.], 905; Hillyer v. Farneman, 65
Ia., 227,

Jacob Fawcett, F. M. Sturdevant, and J. P. Davis, contra,
cited: Cooley, Taxation [ed. 1883], p. 363; Zahradnicek v.
Selby, 15 Neb., 582; Lane v. Bommelmann, 21 11, 147;
Dalton v. Lucas, 63 1ll., 339; Hendriz v. Boggs, 15 Neb.,
471; Wilson v. McKenna, 52 1ll., 48; Morrill v. Taylor,
6 Neb., 242; Seaman v. Thompson, 16 Neb., 547; Lam-
mers v. Comstock, 20 Neb., 344.

Ragaxy, C.

In 1885, lot 16, in block 17, Walnut Hill Addition to
the city of Omaha, was owned by and assessed for taxation
in the name of 8. D. Mercer. On November 4, 1886, this
lot was sold at public sale by the county treasurer of Doug-
las county for ‘the delinquent taxes of 1885, to one Louis
Dickey, and a treasurer’s certificate of tax sale duly issued
to him. The lot was assessed for taxation in the years
1887 and 1888, in the name of John L. Miles. On the
29th day of June, 1888, one J. B. Dickey, having become
the owner, by assignment, of the treasurer’s certificate of
tax sale issued to Louis Dickey, served on S. D. Mercer
a notice of when the time to redeem said lot from the

_tax sale made November 4, 1886, or a notice to redeem,
would expire. No notice to redeem was served upon
John L. Miles. November 21, 1888, the county treasurer
of Douglas county issued and delivered to J. B. Dickey a
tax deed for said lot, in pursuance of the sale made thereof
on the 4th day of November, 1886. Claus Thomsen, hav-
ing become owner of the lot by mesne conveyances from S.
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D. Mercer, brought this suit in the district court of Doug-
las county against J. B. Dickey to cancel said tax deed.
The district court found and decreed that the tax deed was
void, and permitted Thomsen to redeem the lot. From
this decree Dickey appeals. 'We notice only two questions
involved in the decree appealed from.

1. One question presented by this appeal is whether the
notice to redeem was served on the proper party. The
precise question is, Must a notice to redeem be served
upon the party in whose name the real estate is assessed
at the time of giving the notice to redeem, or must it be
served upon the party in whose name the real estate was
assessed for the taxes for which it was sold? Section 3,
article 9, of the constitution of 1875 provides: “The right
of redemption from all sales of real estate, for the non-
payment of taxes or special assessments of any character
whatever, shall exist in favor of owners and persons in-
terested in such real estate for a period of not less than two
years from such sales thereof; Provided, That occupants
shall in all cases be served with personal notice before the
time of redemption expires.” And section 123, chapter
77, Compiled Statutes, 1893 (Revenue Law, 1879), pro-
vides: “Hereafter no purchaser or assignee of such pur-
chaser of any land, town, or city lot, at any sale of lands
or lots for taxes or special assessments due, either to the
state or any county or any incorporated town or city
within the same, or at any sale for taxes or levies author-
ized by the laws of this state, shall be entitled to a deed
for the lands or lots so purchased, until the following con-
ditions have been complied with, to-wit: Such purchaser
or assignee shall serve, or cause to be served, a written or
printed, or partly written and partly printed, notice of such
purchase on every person in actual possession or occupancy
of such land or lot, and also the person in whose name the
same was taxed or specially assessed, if upon diligent in-
quiry he can be found in the county, at least three months
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before the expiration of the time of redemption on [from]
such sale,in which notice he shall state when he purchased
the land or lot, in whose name taxed, the description of the
land or lot he has purchased, for what year taxed or
specially assessed, and when the time of redemption will ex-
pire. If no person is in actual possession or occupancy of
such land or lot, and the person in whose name the same
was taxed or specially assessed, upon diligent inquiry, can-
not be found in the county, then such person or his as-
signee shall publish such notice in some newspaper printed
in such county, and if no newspaper is printed in the
county, then in the nearest newspaper that is published in
this state to the county seat of the county in which such
land or lot is situated, which notice shall be inserted three
times, the first time not more than five months, and the
last time not less than three months before the time of re-
demption shall expire.”” Here then is a constitutional
guaranty of the right of an owner of real estate to redeem
the same from a sale made thereof for delinquent taxes at
any time within two years from the date of such sale; and
the command that a personal notice shall be served upon
the occupant of such real estate before the time for the
redemption of the same from the tax sale shall expire.
Reading this constitutional provision and the statute just
quoted together, there can be no doubt that this notice
to redeem is for the benefit of the then owner of the real
estate; that the intention of the framers of the consti-
tution and the intention of the legislature as well was to
provide for the giving of such notice to redeem as, in
the judgment of the legislature, would be most likely to
reach the then owner, advise him when his right to redeem
would expire, and thus afford him an opportunity to pre-
vent the divestiture of his title. It is to be observed that
neither the constitution nor the statute requires the notice
to redeem to be served upon the owner of the real estate.
Doubtless both the framers of the constitution and the
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legislature realized -that it would often be difficult and
sometimes ;mpossible to determine who the owner of a
certain piece of real estate at a given time is, and it is for
this reason that the word “owner” is not used in the stat-
ute. It must also be remembered that it is not for the
court to say whether the legislature, in prescribing the
character of the notice to redeem, how, when, and upon
whom it shall be served, has prescribed that rule which is
best calculated to give to the then owner of real estate the
notice contemplated by the constitution and the law.

The only question with which the court is concerned is
on whom does the law require the notice to redeem to
be served? This section 123 is a literal copy of section
216 of the Illinois Revised Statutes of 1877. We have
been unable to find whether the question here has been
decided by the Illinois courts. We have been unable to
find any other statute in the precise language of ours.

In Hall v. Guthridge, 52 Ia., 408, it was held that the
provision for service of a notice to redeem upon the person
in whose name the land is taxed has reference to the per-
son in whose name it is taxed at the time of the service of
the notice and not at the time of the sale; but this was a
construction of section 894 of the Iowa Code, and that
provision required the holder of a tax sale certificate to
serve the notice to redeem upon the person in whose
name the land is taxed, whereas the provision in our stat-
ute is that the notice to redeem must be served upon the
person in whose name the land was taxed. The holding
of the Towa court, then, does not help us,

Keeping in view the objects of the constitutional and
legislative enactments quoted above, and that the presump-
tion of law is that one in whose name real estate stands
assessed at any given time is the owner thereof, we think
that said section must be construed as if it read: Such
purchaser or assignee shall serve, or cause to be served, a
written or printed, or partly written and partly printed,
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notice of such purchase on every person in actual possession
or occupancy of such land or lot, and also the person in
whose name the same is taxed or specially assessed, as then
appears from the last assessment thereof from the tax books
then in the office of the county treasurer, if upon diligent
inquiry he can be found in the county, at least three months
before the expiration of the time of redemption from such
sale, in which notice he shall state when he purchased the
land or lot, in whose name taxed at the date he purchased.
We reach the conclusion, therefore, that a notice to re-
deem must be served on the person in whose name the
real estate stands assessed at the time of serving the no-
tice to redeem as then appears from the last assessment
thereof from the tax books then in the county treasurer’s
office.

It is argued that this cobstruction places on the holder
of a tax sale certificate the burden and duty of determin-
ing at his peril when he serves the notice to redeem in
whose name the real estate then stands assessed for taxa-
tion ; that this fact can never be certainly ascertained be-
tween April 1 and October 1 of any year, as the tax books
for that year are between said dates in the hands of the as-
sessor or county clerk, who have authority, and whose duty
it is, to change an assessment of real estate made to one
person to another on learning that such other person has
become the owner thereof; that a piece of real estate might
stand assessed on the 1st day of April to A, and on the last
day of September the county clerk might change the assess-
ment to B; therefore it is unreasonable to suppose the leg-
islature intended to require the holder of a tax sale certifi-
cate to assume the burden of determining in whose name a
certain piece of real estate is assessed between April 1 and
October 1 of any year, and, therefore, the law, to avoid un-
certainty and mistakes, has designated the person in whose
name the real estate was assessed for the taxes for which it
was sold as the person on whom the notice to redeem
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shall be served; thus making the duty of the holder of a
tax sale certificate a plain and certain one. The force of
this argument, however, is overthrown by an examination
of the requirements of the statute as to what the notice
to redeem served shall contain. Itreads: * In which no-
tice he shall state when he purchased the land or lot, in
whose name taxed.” The notice to redeem, to be of any
validity, must be served upon the very party designated by
the statute, and such notice must also contain the precise
information required by the statute. In other words, the
statements required by the statute to be contained in the
notice are as jurisdictional as the service of the notice itself.
Now, if the statute has to be so construed as to compel the
holder of a tax sale certificate to serve the notice to re-
deem on the person in whose name the real estate was as-
sessed for the taxes for which it was sold, then clearly the
notice to redeem must state in whose name the real es-
tate is taxed or assessed at the time of the service of such
notice to redeem. It would be absurd to say that the leg-
islature intended the holder of a tax sale certificate to serve
the notice to redeem on the person in whose name the real
estate was assessed for the taxes for which sold, and in such
notice give him the information that the real estate was as-
sessed in his name for the taxes for which sold. So that, in
either construction of the statute, the law has put on the
holder of a tax sale certificate the duty to determine in
whose name real estate already sold for taxes stands as-
sessed at the time of serving a notice to redeem. But
this duty is not a burdensome one; nor need there be the
least uncertainty about it. Within the meaning of said
section 123, real estate is assessed for any year as appears
from the tax books of such year delivered by the county
clertk to the county treasurer on or before October 1.
The notice to redeem should be served on the person

in whose name the real estate stands assessed for taxes
25
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the year the notice to redeem is served, as shown by
the tax books then in the county treasurer’s office. If this
notice is served between April 1 and October 1 of any
year, and if the tax books for such year have been deliv-
ered to the county treasurer, then on the person in whose
name the real estate is assessed in such books. If the no-
tice is served between April 1 and October 1 of any year
and before the tax books have been delivered to the county
treasurer, then the notice must be served on the person in
whose name was assessed the real estate at the preceding
assessment, as shown by the tax books in the county treas-
urer’s office at the time of thc service of the notice. The
notice to redeem having been served on Mercer, the per-
son in whose name the lot was assessed for the taxes for
which sold, and not on Miles, the person in whose name
the lot stood assessed at the time of serving the notice to
redeem, as then appeared from the last assessment of such
real estate from the tax books in the county treasurer’s of-
fice at the time of serving said notice, the tax deed issued
in pursuance of such notice to redeem was void.

2. We do not know from the record what were the views
of the learned judge of the district court on the question
already discussed. IHis decree was nevertheless correct.
The tax deed in question was executed by the county treas-
urer of Douglas county in conformity with the require-
ments of section 127, chapter 77, Compiled Statutes, 1893
(Revenue Law of 1879). This section makes it the duty
of the county treasurer to execute tax deeds under the offi-
cial seal of his office, The deed in question bears the seal
of the county treasurer of Douglas county; but in Larscen
v. Dickey, 39 Neb., 463, it was held that there wasno such
thing as a county treasurer’s official seal provided for or
recognized by our statutes, and until the legislature should
provide an official seal for county treasurers, they could not
execute tax deeds of any validity under the present reve-
nue law. The tax deed in controversy was, therefore, void
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for that reason. The decree of the district court was right
and is
AFFIRMED,

Irving, C,, not sitting.

WorteY T. NEWcoMB v. BEngamiy R. RoycE.
FiLED OcToBER 16, 1894. No. 5407.

1. Mills and Mill-Dams: ERECTION AND MAINTENANCE: DAM-
AGES: ASSESSMENT: TBIAL: IsSUES. In a proceeding by the
owner of land alleged to have been injured by the erection and
maintenance of a mill-dam, the proceeding being under chapter
57, Compiled Statutes, upon the return of the jury ofrinquest
the owner ot the mill may by answer traverse both the petition
and inquest as to their allegations and finding of damages; and
if he do so, the questions of damage or no damage and the amount
of dumage become issues for the jury on trial of the case, sub-
Jject to the same rules of evidence and burden of proof as in
other cases. The damages found by the jury of inquest are not
in such case final.

: ASSESSMENT OF DAMAGES: TRIAL. The statute
gives to the defendant in such case the right to put in issue and
have tried according to the regular forms of law every fact al-
leged in the petition or found in the inquest.

: RigHT TO OVERFLOW LAND: PAROL AGREEMENT: EN-
FORCEMENT. If one owning land traversed by a stream sells a
portion thereof to another and at the same time gives such other
person by parol the right to overflow the remainder of the land
by erecting a dam on the land so conveyed, and the parchaser,
relying on such parol agreement, erects such dam and a mill
operated by water, and maintains the same, the parol agreement
becomes enforceable. If viewed as a license, the acts of the
purchaser render the license irrevocable. If viewed as an ease-
ment, they take the grant out of the statute of frands.

3.

: ASSESSMENT OF DAMAGES: TRIAL: IssuE. In
an ad quod damnum proceeding by the vendor in such case,
where the vendee by answer pleads such grant, it is error to
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submit to the trial jury simply the question as to whether the
damages assessed by the jury of inquest had been paid, the issne
being not whether the damages so assessed have been paid, but
whether there has been a grant of the water rights exercised.

Error from the district court of Clay county. Tried
below before MORRIS, J.

The facts are stated in the opinion.

Thomas H. Maiters, for plaintiff in error:

The court erred in not submitting to the jury the issue
as to whether or not any or all of the claim of defendant
in error had been paid. (6 Lawson, Rights, Remedies &
Practice, sec. 2924; Cowles v. Kidder, 24 N. H., 364;
Rerick v. Kern, 14 S. & R. [Pa.], 267; M’ Kellip v. M’Ill-
henney, 4 Watts [Pa.], 317.) .

The court erred in submitting the question whether or
not the damage was paid, to be answered “yes” or “ no,”
the true question being, what amount of the damages was
unpaid? (Clarke v. Chicago, K. & N. R. Co., 23 Neb,,
616 ; Omaha Belt R. Co. v. Johnson, 24 Neb., 708.)

J. L. Epperson and Leslie G. Hurd, contra :

The remedy invoked by plaintiff is exclusive. (Nosser v.
Seeley, 10 Neb., 467; Pierce Mill Co. v. Koltermann, 26
Neb., 722; Kyner v. Upstill, 29 Neb., 780.)

IrviNg, C.

This was a proceeding under section 14 of chapter 57,
Compiled Statutes, entitled ““ Millsand Mill-Dams.” The
petition was filed by Royce after notice to Newcomb, and
it alleged that Royce was the owner and in possession of
certain land in Clay county ; that in 1888 Newcomb be-
came the owner of other land; that the Blue river, a
stream of water with sufficient flow for a mill-dam, trav-
ersed both Royce’s and Newcomb’s land ; that Royce’s land



Vou. 42] SEPTEMBER TERM, 1894. 325

Newcomb v. Royce.

lay above Newcomb’s; that Newcomb, from the time he
obtained his land, operated thereon a mill for the grinding
of grain for toll; that for the purpose of operating said
mill there had been erected across the river a dam; that
Newcomb had raised the dam to a height of thirty inches
over and above its former elevation, whereby a portion of
Royce’s land had been overflowed to the depth of twenty
inches, to Royce’s damage in the sum of $600; that there
had been no proceedings to condemn any land for such
mill, or with reference to raising the elevation of said dam,
nor had Royce received compensation for his damage. The
prayer was for a writ of ad quod damnum, an assessment
of damages, and judgment therefor. A writ of ad quod
damnum was issued on this petition. A jury of inquest
was struck by the parties, and its return made, assessing
Royce’s damages in the sum of 8420. An answer was filed
by Newcomb, admitting the allegations of the petition in
regard to the ownership of the two tracts of land, the fact
that they were traversed by the river, that Royce’s land lay
above Newcomb’s, and that Newcomb used his land asa
mill-site. The answer denied the other allegations of the
petition. Then the answer averred that Newcomb had
purchased his land of Royce and had paid double its value
in consideration of the privilege given him by Royce to
raise his dam, and to use all the back water necessary to
run his mill; that Newcomb had raised his dam and main-
tained it peaceably in accordance with the agreement, and
that if Royce suffered any damage it “had been fully paid
for and fully settled as before stated, and was a right which
has been acquired by the purchase and held by the peace-
able possession ever since the date of said purchase.”
There were certain other averments in the answer which
need not be noticed. To this answer a reply, in the form
of a general denial, was filed. On the issues so made up
there was the trial to a jury, the evidence being almost
entirely, if not entirely, directed to those issues raised by
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averments of the purchase and grant of the water rights
exercised. The court by its charge submitted to the jury
for its answer a single question, “ Has the defendant paid
the plaintiff for the damages appraised to plaintiff herein?”’
The jury answered, “No.” Whereupon, after a motion
for a new trial had been overruled, the court entered an
order ratifying and affirming the return of the jury of in-
quest, and awarding execution for the damages assessed by
that jury. This judgment Newcomb seeks to reverse.
The peculiar character of these proceedings renders it
somewhat difficalt to apply, in reviewing the case, the rules
governing our appellate procedure. An examination of
the other cases arising under the mill-dam act shows that
the court has always been sensible of this embarrassment.
We think, however, that the principal questions presented
by counsel have been preserved in such a manner as to en-

. title them to review. It is contended on behalf of New-

comb that the court erred in submitting the single question
of payment to the jury and in withholding the other issues;
that when the allegations of damage were traversed the
return of the jury of inquest lost its vitality and the case
stood for trial on the question of damage or no damage,
with the burden resting upon Royce, after the analogy of
appeals in ordinary condemnation proceedings. We think
this view is substantially correct. The question of the
constitutionality of a statute which would leave to the de-
termination of a jury of inquest, selected in the manner
provided by this act, the final determination of the value
of property taken or damaged by the improvement, and
the public utility or necessity of such improvement, is not
raised in argument and will not be considered. We do not
think a proper construction of the act calls for such an in-
vestigation. Section 14, providing for a petition by one
claiming to be injured, requires that like proceedings shall
be had mutatis mutandis, as where the owner of the dam
brings his petition. What are these proceedings? The
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~ first sections of the act provide for calling into action the
powers of the court by filing a petition and serving notice.
They then provide for impaneling a jury of inquest and
its return. Section 11 then provides that “Any defendant
may, afler the return of the sheriff aforesaid, traverse, by
way of answer, any material fact stated in the petition or
inquest, or he may plead any valid matter in bar of the
plaintiff’s right to have the benefit of the writ; or he may
file exceptions for substantial defects in the writ, the inquest,
or any of the proceedings herein provided for; and issues
of law and of fact may be made up and tried as in other
cases; and the court may quash the writ, or set aside the
inquest, and may award a new writ on payment of all costs
by the party who has built, or proposes to build, such mill-
ddm, or the court may dismiss the proceedings, or may
ratify and confirm such inquest.” It will be observed that
this section permits the defendant, after the return of the
writ, to interpose either by exceptions for defects in the
proceedings or by traverse or by “plea in bar” to the pe-
tition or inquest. In other words, the defendant is bound
neither by the petition nor by the inquest. He may put in
issue any fact averred or found in either and may have on
such issue a trial as in other cases. 'We do not regard the
final clause of the section exclusive as to the form of judg-
ment. It merely indicates what orders the court may make
in view of certain determinations of some issues or upon
the development of defects in the proceedings. No argu-
ment can be drawn against the right to put in issue the
question of damages upon the ground that the section does
uot contain a special provision for the judgment in such
case. The other sections of the act do not bear with suffi-
cient directness upon the question to demand detailed dis-
cussion; but in so far as they throw any light, it is all in
support of the construction we have just placed upon it,
to-wit, that the inquest may be traversed with the petition,
and if this be done, it loses its force, and the issues formed
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must be tried in the same manner and with the same rules
as to the burden of proof as in other cases. While this
question has not heretofore been directly presented or de-
cided, the opinions in the cases which have arisen under
the act all indicate that the court has assumed this as the
proper construction of the law. Thus, in Sutlif v. John-
son, 17 Neb., 575, the only question presented was as to
the quantum of damages. These damages had been as-
sessed by the trial jury apparently without regard to the
finding of the jury of inquest. This was treated as a
correct proceeding. So also in Pierce Mill Co. v. Kolter-
mann, 26 Neb., 722, the court treated the question of
damages or no damages as properly in issue to the trial
jury, where the damages assessed by the trial jury were
very different from those found by the jury of inquest.
In Kyner v. Upstill, 29 Neb., 768, the question of proced-
ure was to a certain extent considered, and adverse com-
ment passed upon the fact that the assignments of error
related to the proceedings had under the sheriff’s writ in-
stead of to the proceedings upon the trial. It was said
that the case had proceeded upon the theory that action ac-
cording to the first thirteen sections of law was necessary to
give the court jurisdiction; that the whole of this theory
was believed to be erroneous, and the following significant
language was used: ‘“Nor does it seem that the verdict of
the jury summoned therein by the sheriff advanced the
plaintiff’s cause in any degree.” The court should, there-
fore, have treated all the material allegations of the petition
and findings of the inquest as in issue where met by the
denial in the answer. Instead of so doing the following
instructions were given :

“ 1. The question submitted to you to answer arises
from the fact that the plaintiff brought proceedings in this
court looking to the ascertainment of his damages by rea-
son of the overflow of his land by reason of the erection of
a dam across the river known as the Little Blue, in this
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county, and such proceedings were had that a jury was im-
paneled to view the premises and assess the damages of the
plaintiff, and such jury reported their findings and assessed
damages to the plaintiff in the sum of $420.

2. The defendant, as of right he may do, herein filed
his answer, in which he alleges that he has paid such dam-
ages. This the plaiutiff denies. Hence arises the question
submitted to you for your consideration, to-wit, Has the
defendant W. T. Newcomb paid to the plaintiff the dam-
ages assessed to him herein?

“3. Keeping in mind the question submitted to you,
consider all the testimony introduced before you, and say
from a consideration of all the evidence as to how you shall
answer the question submitted to you.”

The giving of these instructions is assigned as error.
The assignment is to the whole group, and we think the
error reaches to all the instructions. As to the second in-
struction complained of, a single question was presented to
the jury instead of all the issues raised by the pleadings.
In the first and third instructions the fact that the jury was
to confine itself to the consideration of one question was in
each suggested, while in the first instruction the fact that
the jury of inquest had assessed damages in the sum of
$420 was stated to the jury as if it were controlling on
that question. We think that each one of these instruc-
tions, viewed in the light of the others, was erroneous and
that the joint assignment of error is well taken, Moreover,
the question submitted avas not proper under the issues. It
was practically whether or not Newcomb had paid the dam-
ages assessed by the jury of inquest. The question pre-
sented by the pleadings and the question tried was whether
or not Newcomb, when he purchased the land of Royce,
obtained at the same time a grant of the water rights exer-
eised by him. There was evidence fairly tending to show
that it was the agreement between Royce and Newcomb
that if Newcomb purchased the land at a stipulated price
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he should have the privilege of erecting a dam sufficient to
properly conduct his mill and to overflow Royce’s land as
much as would be required for that purpose. If this evi-
dence is to be treated as in support of a claim of license, the
erection of the dam and its maintenance by Newcomb
coupled the license with an interest and rendered it irrevo-
cable. (M’ Kellip v. M’Ilhenny, 4 Watts [Pa.], 317; Me-
Broom v. Thompson, 37 Pac. Rep. [Ore.], 57.) If the an-
swer be treated as pleading an easement, the expense under-
gone by Newcomb in erecting his dam in pursuance of the
parol agreement took the case out of the statute of frauds.
On this subject, then, the precise question for the jury was
whether or not there had been such a grant, and not whether
the damages allowed by the jury of inquest had been paid.

REVERSED AND REMANDED.

ANxTHONY KOEHLER V. CHARLES E. SUMMERS.
FILED OCTOBER 16, 1894. No. 5584.

Review: TRANSCRIPT: MOTION FOR NEW TRIAL: ASSIGNMENTS OF
ERROR. In order to obtain a review in this court of matters oc-
curring on the trial in the district court, it must appear that the
errors complained of were called to the attention of the district
court by a motion for a new trial. A record which discloses that
a motion for a new trial was filed and overruled, but which does
not disclose the grounds of such motion, is insufficient for this

purpose.

Error from the district court of Fillmore county. Tried
below before HasTiNGs, J. :

Charles H. Sloan, for plaintiff in error.

John D. Carson, and D. H. Conant, contra.
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Irving, C.

All the errors assigned in this case relate to matters oc-
curring upon the trial. None of these can be considered,
for the reason that the record does not contain any motion
for a new trial, It is true that the transcript shows that a
motion for a new trial was filed and overruled; but in order
to obtain a review in this court of matters occurring on the
trial it is essential, not only that there should have been a
motion for a new trial, but that the errors complained of
should have been in that motion called to the attention of
the district court. In the absence from the transcript of
the motion for a new trial we cannot say, or presume, that
the errors complained of were called to the attention of the
trial court,

JUDGMENT AFFIRMED.

HoMe INsuraNCE CoMPANY oF NEw York. V. J. W.
Wiy & CoMpPAaNY.

FILED OCTOBER 16, 1894. No. 5676.

1. Insurance: NoTICE OF Loss: FrRAUD. A policy of insurance
required the assured, in case of loss, to obtain and present to the
company certified copies of all bills and invoices, the originals
of which had been lost; to produce his books and accounts, and,
if required, to submit to an examination on the subject of the
loss. The policy also provided that ‘‘all fraud, or attempt at
fraad, by false swearing or otherwise, shall cause a forfeiture of
all claim on this company under this policy.”” The insured pro-
cuared copies of invoices and willfully raised the amounts thereof
s0 as to show parchases $1,700 greater than they were in fact,
and by affidavit verified such false invoices. The jury, by its
verdict, found that the actual value of the goods was less than
the aggregate insurance. Held, That there had been false swear-
ing and an attempt at fraud which constituted a good defense to
an action on the policy.
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Springfield Fire & Marine Ins. Co. v. Winn, 27 Neb., 649,
distinguished.

Error from the district court of Johnson county. Tried
below before BroADY, J.

The facts are stated by the commissioner.

8. P. Davidson and Fyke & Hamilton, for plaintiff in

error :

If assured willfully changed his invoices by increasing
the amounts, and then swore said changed bills were true
and correct, and presented them to the insurance company
for the purpose of inducing it to make a more favorable
settlement with him, he should not recover, and the court
erred in refusing to thus instruct the jury. (Virginia Fire
& Marine Ins. Co. v. Saunders, 22 Ins. L. J. [Va.], 270;
Claflin v. Commonwealth Ins. Co., 110 U. 8., 81; Moore v.
Virginia Fire & Marine Ins. Co., 28 Gratt. [Va.], 518;
Weide v. Germania Ins. Co., 1 Dill. [U. 8. C. C.], 442;
Hansen v. American Ins. Co., 57 Ia., 743; Dolloff v. Phee-
niz Ins. Co., 82 Me., 266; Lion Fire Ins. Co. v. Starr, 12
S. W. Rep. [Tex.], 45; Hammatt v. Emerson, 27 Me., 308;
Foster v. Charles, 7 Bing. [Eng.], 105; Sleeper v. New
Hampshire Fire Ins. Co., 56 N. H., 401; Leach v. Repub-
lic Fire Ins. Co., 58 N. H., 245; Smith v. Queen Ins. Co.,

1 Haumnay [N. B.], 311; Security Ins. Co. v. Bronger, 6
Bush [Ky.], 146; Security Ins. Co.v. Fay, 22 Mich., 467.)

T. Appelget and C. K. Chamberlain, contra.

Irvixg, C.

An action was instituted in the district court of Johnson
county, wherein the plaintiff, styled as J. W. Winn, doing
business under the firm name and style of J. W. Winn &
Co., sued the Home Insurance Company to recover on a
policy ofinsurance, written by that company in favor of
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J. W. Winn & Co., on a stock of goods at Elk Creek,
which, the petition alleged, had been destroyed December
22, 1886. A number of defenses were set up in the an-
swer. Among these were that it had been represented to
the company that the firm of J. W. Winn & Co. was not
composed of Winn alone, but of Winn, one Nail, and other
persons ; that misrepresentations had been made to the in-
surer as to the value of the property; that no notice or
proper proofs of loss had been presented, and that in vio-
lation of the terms of the policy the assured had fraudu-
lently changed the accounts of purchases from wholesale
houses which the policy required him to furnish, and had
falsely and fraudulently, in an examination taken under
the policy, represented his purchuses of goods to be largely
in excess of what they were in fact. There was a verdict
and judgment for Winn, from which the insurance com-
pany prosecutes error,

The policy contained the following provision, immedi-
ately following the provisions in regard to proof of loss:
“All fraud, or attempt at fraud, by false swearing or other-
wise, shall cause a forfeiture of all claim on this company
under this policy.” Prior to this there was a requirement
that the assured should produce certified copies of all bills
and invoices, the originals of which had been lost. Winn
presented proofs of loss, containing what purported to be
copies of such invoices, and this statement was subscribed
by him and he made oath thereto. He testifies himself
that he knowingly and deliberately altered these invoices
in such a manner as to make his purchases appear some
$1,700 greater than shown by the invoices and greater than
they had in fact been. His only explanation of this was
that he had been informed by a Mr. Dale, who is not shown
to have been connected with the plaintiff in error, that the
company would cut his estimated loss in two and not allow
as much as he proved. Tt is clearly established, without
the slightest contradiction, that Winn’s affidavit as to his
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purchases was false; that he knew it to be false; that he
made it deliberately with such knowledge for the purpose
of deceiving the plaintiff in error in regard to the value
of his stock. It has often been held under similar policies
that a false statement as to a material fact, made willfully,
entirely defeats a recovery. (Claflin v. Commonwealth Ins.
Co., 110 U. 8., 81; Geib v. International Ins. Co., 1 Dill.
[U.S.C.C.], 443 ; Huchberger v. Merchants Fire Ins. Co., '
4 Biss. [U. 8. C. C.], 265; Dolloff v. Pheeniz Ins. Co., 82
Me., 266; Sleeper v. New Hampshire Fire Ins. Co., 56 N.
H., 401; Moore v. Virginia Fire & Marine Ins. Co., 28
Gratt. [Va.], 508 ; Hanover Fire Ins. Co. v. Mannasson, 29
Mich., 316.) Many of these cases hold that to avoid the
policy under such a condition it need not appear that the
false statement be such as to operate to defraud the insurance
company; but in Springfield Fire & Marine Ins. Co. v.
Winn, 27 Neb., 649, a case growing out of this same fire,
a different rule was established in this state. It is there
suggested that the testimony did not show a design to de-
fraud the company, a conclusion which c2rtainly could not be
reached on the testimony in this case. The rule was there
established that under such a policy a recovery would not
be barred, provided the actual value was greater than the
aggregate insurance. In other words, if the actnal value
of the stock was greater than the aggregate insurance, the
overvaluation in the proofs, although willfully made, could
not operate to defrand the company, and would, there-
fore, not be material. To this extent the case last cited
has modified in this state the rule generally established.
In the case of the Springfield Fire & Marine Ins. Co. v.
Winn it was said that the proof clearly established that the
value of the stock was greater than the aggregate insurance,
while in this case the policy was for $1,000 and the verdict
for 8945.79, rendered under an instruction that the full
amount of the policy, with interest, should be recovered if
the value of the stock exceeded the aggregate insurance, but
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that the loss should be apportioned among the different
insurers if the value was less than the aggregate insur-
ance. It is clear, then, that the jury found that the actual
value was less than the aggregate insurance. In accordance
with the rule established in Springfield Fire & Marine Ins.
Co. v. Winn, the plaintiff in error requested the following
instruction, which was refused: “(2.) The court instructs
the jury that if you find from the evidence that plaintiff,
after the fire, knowingly and willfully changed some of his
bills of purchases by increasing the amounts thereof, and
willfully made false affidavits that said bills which had been
so changed by him were correct, and furnished said changed
bills to defendant for the fraudulent purpose of deceiving
defendant as to the amount of goods purchased by him be-
tween the time he took his last inventory and the time of
the fire, he was guilty of such fraud and. false swearing as
vitiates said policy, and you will find for said defendant,
unless the evidence shows that, at the time of the fire,
plaintiff had on hand more than seven thousand dollars’
worth of goods, and the burden is on the plaintiff to show
that at the time of the fire he had in the store seven thou-
sand dollars’ worth of goods or more.”” This instruction
was in accordance with the rule already referred to. It
was applicable to the evidence and should have been given.
The refusal to give this instruction was not corrected by
any other portion of the charge. On the contrary, the
court charged the jury that upon this point the fact that
false affidavits had been made in the proofs would not de-
feat a recovery, but might be taken into consideration only
as throwing light on the credibility of Winn as a witness.

A number of other questions are discussed in the briefs.
Some of them are not based upon any sufficient assign-
ments in the petition in error, others relate to questions
which may not arise upon a new trial, and will, there-
fore, not be considered.

REVERSED AND REMANDED.
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Jorx D. GLapE v. CHARLES C. WHITE.
FiLEp OcToBER 16,1894, No. 5170.

1. Partnership: SETTLEMENT: ACTION AT LAW BETWEEN PART-
NERS. Where a partnership has been dissolved and in the set-
tlement of the partnership affairs one partner has become the
owner of the accounts and debts payable to the partnership,
such partner may maintain an action at law against the other
for moneys collected on such accounts by such other partner
and withheld by him without the knowledge of the plaintiff.

2. County Courts: JuriSDICTION. The jurisdiction of the county
court depends upon section 16 of article 6 of the constitution, de-
fining and limiting its jurisdiction, and on acts of the legislature
in pursuance thereof, and not upon ancient distinctions between
proceedings at law and in equity or between forms of action.

Error from the district court of Saline county. Tried
below before MORRIS, J.

M. A. Hartigan, for plaintiff in error cited: 2 Bates,
Partnership [ed. 1888], sec. 849; Younglove v. Liebhardt,
13 Neb., 557; Miner v. Lorman, 56 Mich., 212; Larned
v. Ayers, 41 Mich, 677; Casey v. Brush, 2 Caines’ ‘Cases
[N.Y.], 293; Murray v. Bogert, 14 Johns. [N. Y.], 318;
Westerlo v. Evertson,1 Wend. [N, Y.], 5633; 2 Chitty,
Pleading [ed. 1879], p. 215; Parsons, Partnership, p. 268;
De Jarnette v. McQueen, 68 Am. Dec. [Ala.], 164; Bruce
v. Hastings, 98 Am. Dec. [Vt.], 592; Borven v. School
District, 10 Neb., 265; Emery v. Pease, 20 N. Y., 62;
Howard v. Patrick, 38 Mich., 795; Whitney v. Purrington,
59 Cal., 36; Hanks v. Baber, 53 Ill., 292; Johnson wv.
Wilson, 64 111, 419; Holyoke v. Mayo, 50 Me., 385.

F. I. Foss, contra.

IrviNg, C.

White sued Glade in the county court of Saline county.
To White’s petition Glade demurred. The demurrer was
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overruled, and the defendant electing to stand thereon,
judgment was entered for plaintiff. From this judgment
Glade prosecuted error to the district court, which affirmed
the judgment of the county court, and Glade now seeks to
reverse the judgment of the district court affirming that of
the county court.

Aun amended petition appears in the transeript, but it
was not filed until February 15, while the demurrer was
overruled February 13. The record does not show any
leave to file the amended petition, and the judgment recites
that the cause came on for hearing on the petition. The
demurrer must, therefore, be treated as attacking the orig-
inal petition and not the amended petition. The prayer
was the same in each petition and the differences were only
that in the amended petition the facts are pleaded with
greater certainty, We do not regard these differences as
very material in considering the demurrer. The petition
alleged, in substance, that the plaintiff and defendant had
been partners; that the partnership was dissolved in De-
cember, 1888, at which time all claims, as they appeared on
the books of the firm, were bought by the plaintiff; that
the books were not in all instances correct; that in Novem-
ber, 1888, the defendant had drawn a check upon the bank
account of the firm amounting to $118.45 and appropriated
its proceeds to his own use without. accounting therefor;
that the defendant had obtained possession of certain grain,
describing it, which he had appropriated to his own use
and not accounted for; and that certain accounts had been
collected by the defendant and the money not turned over
to the plaintiff. "While the petition is not very artistically
drawn it does charge that there had been a partnership;
that there had been a dissolution; that by the dissolution
the plaintiff had become entitled to the indebtedness owing
the firm; and that certain items of this indebtedness the
defendant had collected and appropriated to his own use.
The allegations in regard to the appropriation of the grain

26
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may be disregarded. If they belonged in a separate count,
the remedy was by a motiou to require a separate state-
ment; and if the averments. in regard to the accounts
would in themselves be sufficient against demurrer, those
in regard to the grain were, at most, surplusage.

The demurrer was upon three grounds: 1. That plaint-
iff had not legal capacity to sue. 2. That the court had no
jurisdiction of the subject-matter. 3. That the petition did
not state facts sufficient to constitute a cause of action. We
hardly understand upon what theory the defendant con-
tends that the plaintiff had not legal capacity to sue. Cer-
tainly no incapacity is disclosed in the petition. It would
seem from the argument that the only point claimed under
this head is that the petition discloses that the action con-
cerned partnership matters, and that therefore the plaintiff
could not sue at law. This objection does not go to his le-
gal capacity and will be considered in connection with the
third assignment of the demurrer.

It is urged that the county court had no jurisdiction of
the subject-matter because, if the petition did state a cause
of action, it must be one in equity for an accounting, and
the county court has no jurisdiction of such cases. The
petition does not state a case for an accounting. It must
stand or fall as an action for the recovery of specific sums
of money, and, therefore, if it does state a cause of ac-
tion, it is clearly one within the jurisdiction of the county
court, less than §1,000 being claimed; but we wish here
to take occasion to say that the jurisdiction of the county
court does not depend upon the old distinctions between
actions at law and in equity. Section 16 of article 6 of the
constitution confers jurisdiction upon the county court in
certain cases and provides that it may have such other juris-
diction as may be given by general law. It then expressly
excludes jurisdiction in criminal cases in which the punish-
ment may exceed six months’ imprisonment, or a fine of
over $500, in actions in which title to real estate is sought
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to be recovered or may be drawn in question, in actions on
mortgages or contracts for the conveyance of real estate,
and in civil actions where the debt or sum claimed shall
exceed $1,000. The legislature may, therefore, confer upon
the county court jurisdiction in all cases not excluded by
this constitutional provision. (Wilson v. Coburn, 35 Neb.,
530.) In determining whether the county court has juris-
diction in a particular case we must look to this constitu-
tional provision and the acts of the legislature conferring
and limiting jurisdiction in pursuance thereof, and not to
the ancient distinctions between modes of procedure and
forms of action.

Does the petition state facts sufficient to constitute a
cause of action? It has been recently held that an action
at law cannot be maiuntained by one partner against his co-
partner to recover moneys alleged to be due him on account
of partnership transactions where no settlement of the part-
nership accounts and business has been had. (Lord v. Peaks,
41 Neb., 891.) This case declares that the general rule in
such matters is in force in this state. In view of the
abandonment here of technical distinctions between law
and equity the rule means that a petition under such a state
of facts must, in order to state a cause of action, present a
case fordissolution or accounting, and that single transac-
tions cannot be selected and made the basis of independent
suits. The reasons for this rule are by a late writer sum-
marized as follows: That the mutual balances fluctuate,
and to permit actions on single transactions would disregard
the rights of other partners on the state of their accounts;
that such actions would lead to a multiplicity of suits;
that the ascertainment of balances requires an examination
which cannot be safely submitted to a jury; that actions
by one partner, if enforceable, would be to appropriate
partnership property to the exclusion of creditors and in
violation of the liens of the others; that such an action
would be really against the firm, and a partner suing would
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" be on both sides of the record, and that the debt would be
partnership assets not collectible by one member. (Bates,
Partnership, 849.) This petition avers a state of facts
which removes all of these objections. It avers that the
partnership had been dissolved; that the indebtedness due
the firm had been purchased by plaintiff, and was, therefore,
no longer partnership assets. The petition in effect alleges
the partnership transactions merely by way of inducement,
and charges in substance that the defendant had received cer-
tain moneys which, ez equo et bono, belonged to the plaintiff.
This would make a case for money had and received under
the old procedure. The authorities support this view. Thus,
on the settlement of partnership matters there was a dis-
puted item which one of the partners alleged he had paid
to a third person for the other partner and promised to pay
it to him if the third person did not. A settlement was
made on that basis, the item being charged to the partner
for whom it was claimed to have been paid. It was after-
wards learned that the money had not been paid to such
third person, and it was held that the partoer to whom the
amount had been charged could recover the same against
the other partner in an action at law. The court said:
“On the allowance of it by Funk, moved thereto by the
false pretense of Adams, it became money in Adams’ hands
for the use of Funk, and for which he could maintain an
action for money had and received. (Adams v. Funk, 53
I1lL, 219.)

Russell v. Grimes, 46 Mo., 410, was a case very similar
to the present. There had been a partnership accounting
by action in which the debts due the firm were divided be-
tween the partners. Thereafter it was ascertained that one
of the partners had collected a portion of certain notes
payable to the firm which had been turned in to the other
partner at their face. The courtsaid: ““The petition so far
does not seek to settle the partnership accounts, nor does it
attack the settlement already made. It simply charges the
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defendant with having received money upon claims which,
by the settlement, became the individual property of the
plaintiff; and the plaintiff then acquired a separate prop-
erty, not only in the balance due upon those claims, but, as
against his partner, to their full amount.” It was held
that a petition charging such faets stated a cause of action.
To the same effect are Ross v. West, 2 Bosw. [N. Y.], 360;
Crosby v. Nichols, 3 Bosw. [N. Y.], 450; Wicks v. Lipp-
man, 13 Nev., 499. The case of Russell v. Grimes, supra,
contains language and reasoning supporting the petition in
this case, both as to the moneys received and the appro-
priation of specific property. We think the petition stated
a cause of action and that the judgments of the district
and county courts were right.

AFFIRMED.

EmiLy C. BARR ET AL. V. CiTy oF OMAHA.
FiLEp OcToBER 17, 1894. No. 5725,

1. The allowing an amendment to a pleading, so as to
make it conform to the evidence received without objection, is a
matter largely within the discretion of the trial court; and this
court will not interfere with the exercise of such discretion, un-
less the record presents a clear case of abuse.

2. To make available an error in giving an instruction
that does not fully state the issuesin a case, the party complain-
ing must properly request a full and complete instruction upon
the point.

3. Unless the record shows that an instruction was ex-
cepted to in the trial court when given, the instruction will
not be reviewed by this court.

4, Objections to the giving or the refusing of instruc-
tions will not be considered by the supreme court, unless pre-
sented to the trial court by the motion for a new trial.
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5. The ruling of the trial court in sustaining an objec-
tion to a question put to one’s own witness cannot be reviewed
where the complaining party has failed to make an offer of the
testimony indicating what he expects to prove by the witness,
in response to the question propounded and overruled.

6. The exclusion of evidence of a fact fully established by
other competent and uncontradicted evidence is not reversible
error.

7. The special benefits which may be properly set off
against damages are such as incrense the value of adjacent
property, and these benefits are none the less special because an
increased value has been thereby added to many adjacent private
properties other than that to which a particular litigation is
pending. Common benefits are such as are enjoyed by the pub-
lic at large without reference to the ownership of private prop-
erty adjacent to the public improvement out of which arose the
benefits under consideration. (Kirkendall v. City of Owmaha, 39
Neb., 1.)

8. A verdict on conflicting evidence will not be disturbed
unless manifestly wrong.

9. Evidence eld to sustain the verdict and judgment.

ERRoR from the district court of Douglas county. Tried
below before KrYsoRr, J.

Moriarty & Langdon, for plaintiffs in error.
W. J. Connell and E. J. Cornish, contra.

Norvar, C. J.

This action was brought by the plaintiffs in error against
the city of Omaha to recover damages to their lot because
of street improvements. There was judgment for the city,
dismissing the action, and plaintiffs prosecute error.

The plaintiffs are, and they have been for several years,
the owners of lot 20 of the S. E. Rodgers’ Oklahoma Ad-
dition to the city of Omaha, and lived in the residence sit-
uate upon said lot. The premises are situated on the east
side of Thirteenth street, and south of Blaine street in said
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city. TIn March, 1889, the city of Omaha passed an ordi-
nance establishing the grade of said Thirteenth street along
and in front of plaintiffs’ lot, whereby the grade of said
street was raised several feet above the natural surface of
said lot. In May, 1889, an ordinance was passed author-
izing and directing the grading to the established grade said
Thirteenth street along and in front of plaintiffs’ real estate
and for several blocks north and south thereof, and during
the years 1889 and 1890 said portion of said street was
brought to the established grade, and by reason thereof
plaintiffs’ lot was left some twelve feet below the surface of
the street. Plaintiffs claim that by reason of said grading,
and the negligent and careless manner in which the work
was done, they have sustained damages.

The first point raised by plaintiffs in their brief as a
ground for reversal is based npon the ruling of the trial
court in permitting the city to file an amended answer. In
the original answer filed special benefits had not been
pleaded as a defense. The case, however, was tried by both
parties, and testimony was admitted without objection, npon
the theory that the question of special benefits was in issue
in the case. After the evidence was all in and plaintiffs’
counsel was making the opening argument to the jury,
counsel for the city asked permission to file an amended
answer to conform to the facts proved, by setting up spe-
cial benefits, which request was granted by the court, and
an amended answer was filed, over the objections and ex-
ceptions of plaintiffs. It was clearly within the discretion
of the court to permit the amendment. Our statute and
practice thereunder, as is shown by the decisions, are very
liberal in allowing amendments, and especially where the
object is to make the pleading correspond to the proofs.
The allowance of an amendment of a pleading, either be-
fore or after judgment, is a matter almost entirely within
the discretion of the trial court, and this court will not in-
terfere with the exercise of such discretion of permitting a
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pleading to be amended to conform to the evidence admitted
without objection, unless the record presents a clear case of
abuse. (Keim v. Avery, 7 Neb., 54; Catron v. Shepherd, 8
Neb., 309; Brown v. Rogers, 20 Neb., 547 ; Klosterman
v. Oleott, 25 Neb., 382.) This record discloses no abuse of
the power of the court. No objection was made to the ad-
mission of the testimony when received. It is not very
clear that the evidence respecting special benefits was im-
properly admitted under the original answer. Moreover,
if plaintiffs were taken by surprise by the amendment,
their remedy was to make the fact appear to the court, and
it would doubtless have protected their rights by granting
a continuance ; but no postponement of the trial was asked.

It is contended on behalf of plaintiffs that there was
prejudicial error in the paragraph of the instructions which
states the issues in the case, in that it omitted to state that
the allegations of special benefits in the answer were denied
by the reply, and that the instruction failed to inform the
jury that one of the issues which they were called upon to
try was whether the work of grading was performed by
the city in a negligent manner or not. It is not claimed
that there was a misstatement of the issues, but that the
statement was not full enough. The question of negli-
gence in the construction of the work was fully covered
by the paragraph alluded to. Plaintiffs cannot predicate
error in the giving of this instruction on the ground that
it did not comprehend or state every issue in the case,
for reason the plaintiffs did not present to the trial
court an instruction covering the point omitted from the
instruction given. Had this been refused, the plaintiffs
would be in a position to have the question reviewed.
(Post v. Garrow, 18 Neb., 683 ; Klosterman v. Olcott, 25
Neb., 387; Woodruff' v. White, 23 Neb., 753; Burris v.
Court, 34 Neb., 190.) Another reason why the paragraph of
the charge already mentioned cannot be considered is that
no exception was taken to the giving thereof when the
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same was read to the jury. An exception at the time an
instruction is given is necessary in order to have an objec-
tion to such instruction noticed or considered by the court.
(Warrick v. Rounds, 17 Neb., 415 ; Heldt v. State, 20 Neb.,
499; Nyce v. Shaffer, 20 Neb., 509 ; Scofield v. Brown, 7
Neb., 221; Downing v. Glenn, 26 Neb., 323; Fremont,
E. & M. V. R. Qo.v. Mecker, 28 Neb., 94; Holloway v.
Schooley, 27 Neb., 553.)

Criticisms are made in the brief of plaintiffs upon in-
structions numbered from 3 to 10 inclusive, given by the
court on its own motion. These instructions cannot be
reviewed by us, for the reason that none of them were
brought to the attention of the court below in the motion
for a new trial. Repeatedly this court has said, in effect,
that where no objection is made to an instruction in the
motion for a new trial, such instruction cannot be con-
sidered on a review of the cause in the appellate court.
(Schreckengast v. Ealy, 16 Neb., 514; Weir v. Burlington
& M. R. R. Co., 19 Neb., 213; Nyce v. Shaffer, 20 Neb.,
509; Omaha, N. & B. H. R. Co. v. O Donnell, 22 Neb.,
475; Sherwin v. O’ Connor, 24 Neb., 605.)

It is insisted that the court erred in refusing certain in-
structions requested by plaintiffs. We must decline to
review plaintiffs’ requests to charge, inasmuch as the same
were not pointed out in the motion for a new trial. (Omaha
& R. V. B. Co. v. Walker, 17 Neb., 435, and cases last
above cited.)

Some nineteen different rulings of the trial judge in ex-
cluding testimony offered by the plaintiffs are ‘complained
of in the brief of counsel. Except in three instances, no
foundation was laid by plaintiffs in the lower court to have
these rulings on the admission of testimony reviewed.
‘While an exception was taken in most instances to the sus-
taining of objections to questions propounded by plaintiffs
to their own witnesses, on their examination in chief, the
record fails to disclose that the plaintiffs followed up their
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exceptions with the statement of the fact or facts they ex-
pected to establish by the witness then upon the stand.
This was indispensable to a review of the rulings by this
court. We cannot presume that, if permitted, the witness
would have made answers favorable to the party propound-
ing the questions. (Mordhorst v. Nebraska Telephone Co.,
28 Neb., 610; Sellers v. Foster, 27 Neb., 118; Yates v,
Kinney, 25 Neb.,120.) We have with care examined:each
ruling on the exclusion of testimony in which the proper
foundation was laid in the trial court for the review of the
decision, and find that the plaintiffs were not in the least
prejudiced by the exclusion of the evidence, since the fact
about which the witness was interrogated was clearly
proved by other competent and undisputed evidence in the
case. The exclusion of evidence of a matter which is fully
established by other uncontradicted evidence is harmless
error. (Ciough v. State, 7 Neb., 333; Delaney v. Errickson,
11 Neb., 533.)

It is contended that error prejudicial to the plaintiffs was
committed in admitting the testimony of John Groves,
offered on behalf of the city. Oune of the defenses inter-
posed in the answer of the defendant was that the grading
of the street in question in front of plaintiffs’ real estate
was done in pursuance of an ordinance of the city duly
enacted, approved, and published; that appraisers were
called to assess the damages, who reported that plaintiffs,
property had not been damaged by reason of the im-
provement, and that no appeal was taken from the award
of the appraisers. For the purpose of establishing said
defense the city called as a witness John Groves, city treas-
urer, who was permitted to testify that the ordinance pro-
viding for the grading of the street, and the appointment
of appraisers, was published in the World, the official paper
of the city, on July 13, 1889. It is argued that the testi-
mony of the witness was incompetent, and that the publi-
cation of the ordinance could only be established by the
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affidavit of a person having cognizance of the publication,
and to sustain this contention section 403 of the Code of
Civil Procedure is cited, which declares that ¢ Publications
required by law to be made in a newspaper, may be proved
by affidavit of any person having knowledge of the fact,
specifying the time when and the paper in which the pub-
lication was made.” Doubtless the usnal and proper
method of establishing the fact that a city ordinance has
been duly published in a newspaper, is by the affidavit of
the publisher, or other person familiar with the fact; but
whether the same may not also be proved by the oral testi-
mony of a witness upon thestand it is not necessary now to
decide, since the trial court by its instructions did not sub-
mit to the jury the question whether plaintiffs’ damages
Lad been assessed by appraisers appointed under the ordi-
nance. [t any error, therefore, was committed by the ad-
mission of oral testimony as to the publication of the or-
dinance, the rights of the plaintiffs were not in the least
prejudiced thereby.

It appears that in bringing Thirteenth street to grade at
the place in dispute the city filled plaintiffs’ premises for
some distance from the lot line, and to a considerable
depth, with earth. This is made the basis of plaintiffs’
second cause of action. The record fails to disclose that
any damages resulted from filling in the lot with earth.
The testimony of all the witnesses is to the effect, and the
plaintiffs in the first count of their petition so allege, that
in order to make the lot and the dwelling thereon accessi-
ble from the street, and to put the property to the most de-
sirable and valuable use after the street was brought to the
established grade, it was necessary to bring the lot to said
grade by filling the same with earth. It is not made to
appear how plaintiffs were damaged by reason of the city
aiding them in filling the lot. There was no evidence be-
fore the jury which would have authorized them to find for
the plaintiffs under the second count of their petition. The



348 NEBRASKA REPORTS. [Vor. 42

Barr v. City of Omaha.

rule of compensation for damages resulting from the grad-
ing by a municipality of a street upon which property
abuts is no longér an open one in this state. Following
Schaller v. City of Omaha, 23 Neb., 325, and City of Omaha
v. Kramer, 25 Neb., 489, this court, in Lowe v. City of
Omaha, 33 Neb., 587, said: “That when private property
is damaged by reason of the construction of a public im-
provement near it, remuneration must be made; and the
difference in the market value of the property with the
public improvement and that without it, not considering
general benefits shared by the general public, is the rule of
compensation. Special and peculiar advantage which the
property receives from the improvement is to be considered
in determining whether there is injury or not. In other
words, special benefits to the property may be set off against
the damages sustained by the owner.” In Kirkendall v.
City of Omaha, 39 Neb., 1, a case similar to the one at bar,
Ryan, C., used the following language: “The term ‘spe-
cial benefits’ implies benefits such as are conferred spe-
cially upon private property by public improvement, as
distinguished from such benefits as the general public is
entitled to receive therefrom. In common with the gen-
eral public, the owner of adjacent property is entitled to
travel upon the improved highway; and although by rea-
son of the improvement such travel may be rendered easier
or more pleasant, yet the benefit is general, because it is
enjoyed by the public in common with the owners of ad-
jacent property. If the improvement should result in an
increase in the value of adjacent property, which increase
is enjoyed by other adjicent property owners, as to the
property of each exclusively, the benefit is special, and it
is none the less so because several adjacent lot owners
derive, in like manner, special benefits, each to his own
individual property. Such fact, if it exists, in no respect
decreases the increment in value enjoyed by one of the
adjacent property owners, and by way of offset such an
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increment should therefore be treated as a special benefit
in favor of whomsoever it may arise.”” In view of the
foregoing adjudications it must be regarded as the settled
law of this state that general benefits cannot be taken into
consideration in an action for damages to adjoining prop-
erty occasioned by the grading of a street, but that to the
extent the abutting property has been specially benefited
by the improvement, it must be allowed as a set-off against
the damages proved. The rule as to the measure of dam-
ages was correctly given to the jury in the charge of the
court. It therefore only remains to be determined whether
the verdict is unsupported by, or is contrary to, the evi-
dence. Upon the question of damages, as is usual in such
cases, the evidence is of the most conflicting character. J.
B. Ayers, a witness for the plaintiffs, in his testimony
states that the property was worth $7,000 just prior to the
grading of Thirteenth street, and about $2,000 after the
making of the improvement. Robert Herrick, another
witness for the plaintiffs, testified that the lot was of the
value of $6,000 or $7,000 before the grading, and about
$2,500 after. Thomas Grocox testified that the property
was worth $4,000 less after the grading than it was imme-
diately prior thereto. Jacob Kendis swore that the value
of the property just prior to the grading was from $50 to
$60 per front foot, and that it was not worth more than
half that much after the work was done. The testimony
of the witnesses examined on behalf of the city tends to
establish that the property in controversy was worth from
one-third to one-half more after the grading was completed
than before the same was commenced ; that such increase
_ in value was directly attributable to the improvement of
the street, which made the lot more accessible and desirable
as a residence property ; and that in place of an impassable
road, as it was before the grading, there is now a first-class
street. . :
The record before us shows that the jury were permitted,



350 NEBRASKA REPORTS. [Vor. 42

First Nat. Bank of Chicago v. Sloman.

under the charge of an officer, to have a view of plaintifiy’
premises. The object of this view was to acquaint the
jurors with the physical situation, condition, and sur-
roundings of the property, thereby to enable them better
to weigh and apply the testimony of the different wit-
nesses. The jury, with the knowledge which the view
of the premises afforded, have passed upon the conflicting
evidence relating to value and damages, and by their
verdict have said, in effect, that plaintiffs’ property has
not been depreciated in value by reason of the grading
of the street upon which the same abuts, and we think the
evidence fully justifies the finding. There being no mate-
rial error in the record, the judgment is

AFFIRMED.

First NaTioNaL BANK OF CHICAGO, APPELLEE, V.
Cora H. SLOMAN, APPELLANT, ET AL.

FILED OcTOBER 17,1894. No. 5214.

1. Pleading: PARTIES DEFENDANT. A petition wherein the de-
fendants are described as “M. H. 8. and E. H. S., partners do-
ing business as 8. Bros.,” is not an action against the firm named,
but will sustain a personal judgment against the individual
defendants therein named.

2. Judgments: UNiTED StaTES CIRcUIT COURTS. The courts ot
the United States within this jurisdiction are not regarded as
foreign courts, and their judgments will be treated for many
purposes as domestic judgments.

3. Creditors’ Bill: JupeMENTS oF UNITED STATES CIRCUIT
CouRTS. An action in the nature of a creditors’ bill can be
maintained in this state apon a judgment of the circuit court of
the United States for the district of Nebraska.

4. Judgment Against Individual Partners. Evidence ex-
amined, and Aeld to sustain the decree of the distriet court.
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ApPEAL from the district court of Douglas county.
Heard below before HorewELL, J.

The facts are stated in the opinion.

Brome, Andrews & Sheean, for appellant:

Appellees are not judgment creditors of Morris H. Slo-
man. They allege and prove only a judgment against the
firm of Sloman Bros. (Morrissey v. Schindler,18 Neb.,672;
Herron v. Cole Bros., 25 Neb., 692; Ruth v. Lowrey, 10
Neh., 260; Leach v. Milburn Wagon Co., 14 Neb., 106.)

The judgment upon which the creditors’ bill is based is
not a domestic judgment. It is the judgment of a court of
limited jurisdiction, and, so far as the courts of this state
are concerned, a foreign judgment. (Zarbell v. Griggs, 3
Paige Ch. [N. Y.], 207; Steere v. Hoagland, 39 Ill., 264;
Winslow v. Leland, 128 Ill., 338.)

E. M. Bartlett and A. C. Wakeley, contra:

The judgment was rendered against Morris H. Sloman
and Eugene H. Sloman individually, and not against the
firm of Sloman Bros.

The judgment of a United States circuit court, sitting
within a particular state, is as to that state a domestic judg-
ment, upon which a creditors’ bill may be brought. (Ballin
v. Loeb, 78 Wis,, 404; Bullitt v. Taylor, 34 Miss., 708 ;
Turrel v. Warren, 25 Minn., 9; Adams v. Way, 33 Conn.,
419 ; Wandling v. Straw, 25 W. Va., 705; Thompson wv.
County of Lee, 22 Ta., 208 ; Town of St. Albans v. Bush, 4
Vt., 88; Embry v. Palmer, 107 U. 8., 10 ; Barney v. Patter-
son, 6 Har. & J. [Md.], 182; McCauley v. Hargroves, 48
Ga., 50; Williams v. Wilkes, 14 Pa. St., 228; Womack wv.
Dearman, 7 Porter [Ala.], 513; Trumbull v. Payson, 95
U. 8, 418; Earl v. Raymond, 4 McLean [U. 8. C. C.],
235; 12 Am. & Eng. Ency. Law, 148.)
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A judgment of astate court will be regarded by the fed-
eral eourts, sitting within the territorial limits within the
state in which the same is rendered, as a domestic judg-
ment. (Qwens v. Golzian, 4 Dill. [U. 8.], 437; Wilkinson
v. Yale, 6 McLean [U. 8.], 17; Lanmon v. Clark, 4 Mec-
Lean [U. 8.], 18.)

Posrt, J.

This is a proceeding in the nature of a creditors’ bill,
and comes into this court by appeal from a decree of the
district court for Douglas county. It is alleged in the pe-
tition that in the year 1866 the plaintiff recovered judg-
ment in the circuit court of the United States for the dis-
trict of Nebraska against the defendants Morris H. Sloman
and Eugene H. Sloman, doing business in the firm name of
Sloman Bros. ; that execution has been issued thereon and
returned unsatisfied, said defendants, as well as the firm
of Sloman Bros., being wholly insolvent. It is further
charged that in the years 1887 and 1888 the said Morris H.
Sloman purchased certain real estate, described therein, sit-
uated in Douglas county, with his individual means, and
for the purpose of defrauding his creditors procured deeds
therefor to be executed in the name of his wife, Cora H.
Sloman, who is also made a defendant. A. F. Risser &
Co., William B. Riley & Co., and Charles H. Wentz, judg-
ment creditors of the Slomans, were also made defendants
and answered, joining in the plaintiff’s prayer to have the
real estate in controversy subjected to the payment of their
claims in the order to be determined by the court, and for
general equitable relief. The allegations of the petition
having been put in issue by answer, a hearing was had, re-
sulting in a decree for the plaintiff and cross-petitioners
substantially as prayed by them, and from which the de-
fendant Cora H. Sloman alone appeals.

1. The first contention on this appeal is that appellees are
not shown to be creditors of Morris H. Sloman, the al-
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leged equitable owner of the property mentioned, and that
the judgments proved are against the firm of Sloman Bros,
only. The title of the action by the plaintiff in the cir-
cuit court of the United States was “The First National
Bank of Chicago v. Morris H. Sloman and Eugene H.
Sloman, late partners doing business as Sloman Bros.”
The judgment therein is as follows: “It is therefore con-
sidered and adjudged by the court that the plaintiff the
First National Bank of Chicago recover from the de-
fendants Morris H. Sloman and Eugene H. Sloman, part-
ners doing business as Sloman Bros., the sum of fifteen
hundred and four and % dollars ($1,504.50) and costs,
herein taxed at $ >’ The other judgments men-
tioned were rendered by the same court and are similar
in form to the above. In King v. Bell, 13 Neb., 409,
which is a case in point, it is said: ““Where the parties are
designated by name as defendants in the title, the addition
of the relation they occupy to each other, such as a de-
scription of them as ‘partners,” will not restrict the action
to one against the firm alone.” The case of Morrissey v.
Sehindler, 18 Neb., 672, relied upon by appellant, does not
conflict with the aboye. The question involved in that
case was whether a contract executed in the name of M.
Bros. was admissible in the absence of an allegation that
the defendants were doing business as partners. From the
title of the cause against “J. C. M. and M. M., doing busi-
ness under the name and style of M. Bros.,” it was held so
far an action against the firm as to render the contract ad-
missible. It does not follow from the reasoning therein
that such an allegation will not support a judgment against
the individual defendants; but the question of the regu-
larity of the proceedings in the circuit court not being in-
volved in this appeal, it is apparent that further considera-
tion of the subject would be out of place in this opinion.
It is a sufficient answer to appellant’s argument that the
record set out above shows a judgment in fact against the
27 '
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Slomans individually and not against the firm of Sloman
Bros.

2. It is next contended that “the judgment upon which
the plaintiff’s bill is based is not a domestic judgment, but
is the judgment of a court of limited jurisdiction, and, so
far as the courts of this state are concerned, a foreign judg-
ment.” That proposition, we admit, is not without sup-
port, but it is believed to be in conﬂlct with the pronounced
weight of authority. The question of the relation of the
United States courts to the courts of the different states
was recently considered by the supreme court of Wiscon-
sin in the case of Ballin v. Loeb, 78 Wis., 404, in which
it was held that the judgments of those courts should be
treated as domestic judgments of the superior courts of the
state, for the following reasons (we quote from the opinion),
viz.: “1. They are liens on the land of the defendants. (Ch.
729, Acts Cong.,1888.) 2. They are admissible in evidence
as such when properly authenticated. (Sec. 4145, Rev. Stats.)
3. In common law causes the plaintiff is entitled to the
same remedies by attachment or other process against the
property of the defendant (sec. 915, Rev. Stats,, U. S,,
and by section 914 the same practice, etc.), and modes and
forms of proceeding in civil causes may be the same. By
section 916 the judgment plaintiff in common law causes is
entitled to similar remedies upon the same to reach the prop-
erty of the judgment debtor. 4. They are respected by
our courts, and the property of the defendant in the hands
of a receiver appointed by the United States court in a
Wisconsin district will not be disturbed by our courts. 5.
They are treated, in all respects as to remedies, like domes-
tic judgments of the state within which they are rendered.”
To the same effect are Wandling v. Straw, 25 W, Va., 705;
Thompson v. Lee County, 22 ITa., 206; Barney v. Paitterson,
6 Harr. & J. [Md.], 182; Embry v. Palmer, 107 U. S,, 3;
Adams v. Way, 33 Conn., 419; McCauley v. Hargroves,
48 Ga., 50. The records of the judgments of the circuit
court were, we think, properly admitted in evidence.
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3. Finally, it is urged that the decree of the district
court is not warranted by the proofs. This is shown by
the record to be a typical case of its kind. In the year
1883 or 1884 Morris H. Sloman entered into partnership
with his brother Samuel in the wholesale saddlery and har-
ness business in the city of Omaha. Afterward Eugene
H. Sloman also became a member of the firm. In the year
1886 Samuel withdrew and the business was thereafter con-
ducted by the other members, in the name of Sloman Bros.,
until June, 1886, when it failed with liabilities amounting
to $100,000, nearly if not quite twice the amount of its.
assets.  Of the original capital of the firm, Samuel Sloman
contributed about $15,000, and Morris H. less than $3,000.
The amount drawn out by the former at the time he retired
from the firm is not disclosed by the record, but presumably
the amount of his contribution thereto. The circumstances.
attending the failure are of a suspicious character and suffi-
cient to suggest grave doubts of the good faith of the part-
ners. The appellant Cora H. Sloman, at the time of her
marriage in 1884, was possessed of a small sum of money,
not exceeding $250, the proceeds of her own earnings.
Shortly after the failure she built a house in the city of
Omaha which cost in the neighborhood of $18,000, and the
family lived in a style indicating abundant means. About
that time Morris H. Sloman engaged in business as a real
estate broker in the city of Omaha in the name of his wife,
the appellant, and is shown to have speculated extensively
in real estate, ostensibly in her name under and by virtue
of a power of attorney executed by her. It is admitted
that no accounting was ever had between them of the busi-
ness carried on in her name, nor does she appear to have a
very definite idea of the amount or character of such trans-
actions. About one year later Sloman opened a bank in

. his wife’s name and thereafter transacted a banking business
until about the time of the institution of proceedings in
the circuit court of the United States by other creditors of
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Sloman Bros., to subject the property in his wife’s name to
the satisfaction of the partnership indebtedness. There are
other facts tending to sustain the finding of the district
court, but it is evident from the foregoing statement that
the decree should not be disturbed on this appeal, and it is
accordingly

AFFIRMED,

AcH SMITH v. STATE OF NEBRASKA.

FILED OcTOoBER 17, 1894, No. 7156.

1. Criminal Law: INDICTMENT AND INFORMATION: PLEA IN
Bar: DEMURRER: REPLICATION. When a plea in bar to an in-
dictment or information is insufficient in form, or when it ap-
pears from the face thereof tbat the facts alleged are not in law
a bar to the prosecution, the state may demur; otherwise it
should join issue by means of a replication.

: PLEA IN BAR: DEMURRER. By demurring to a plea in-
bar the state will be held to have admitted all of the facts well
pleaded therein.

3. : : . The state cannot deprive the accused of
his rlght to a trial upon a plea in bar by introducing evidence
tending to controvert the facts therein alleged in connection with
a demurrer to the plea.

: EVIDENCE: ‘'TRANSCRIPT OF REPORTER’S NoTES. The
law makes no provision for the certification by the short-hand
reporter of the proceedings of the district court, hence a tran-
script of his notes, although accompanied by a formal certificate,
is not admissible as independent evidence.

ErRor to the district court for Douglas county; Tried
below before Scorr, J.

Robert W. Richardson and A.@G. Wolfenbarger, for plaint-

iff in error.

George H. Hastings, Atiorney General, for the state.
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Posr, J.

This is a petition in error to review a judgment of the
district court for Douglas county, whereby the plaintiff in
error was convicted on the charge of shooting with intent
to kill one Reese Robinson. To the information the fol-
lowing plea was filed :

“THE STATE OF NEBRASKA, PLAINTIFF,
V. Plea in Bar.
AcH SMITH, DEFENDANT.

“Now comes Ach Smith, defendant, in his own proper
person, into court here, and having heard the information
read, says that the state of Nebraska ought not further to
prosecute said information against -him because at the Feb-
ruary term, 1894, of the district court of Douglas county
the prosecuting attorney of said county, duly authorized by
law so to do, presented an information against him for the
same offense with which the defendant is charged in the
present information; thatsaid defendant was duly arraigned
in said court on said information and pleaded not guilty
thereto ; that thereupon a jury was duly impaneled and
sworn in said cause in said court, and the trial proceeded
with, when said jury were discharged by the court without
the consent of the defendant, and over and against his pro-
test and objection, without agreeing on a verdict and with-
out disagreeing or other special cause, there being no special
necessity for the discharge of the said jury. Wherefore,
the defendant prays judgment of the court that he may be
dismissed and discharged from the premises in the present
information specified.”

A demurrer was interposed by the state on the ground
that the above did “not contain facts sufficient to constitnte
a plea in bar.” The demurrer having been sustained, the
accused entered a plea of not guilty, and a trial followed,
resulting in a verdict of guilty, upon which judgment was
subsequently entered, and which we are asked to reverse on
account of alleged error.

<
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The first and only assignment of error which it is deemed
necessary to notice is the sustaining of the demurrer to the
plea in bar. No objection is made at the time to the plea
on the ground that it is insufficient in form, hence the
facts therein alleged, we assume, are well pleaded. In fact,
the pleader appears to have followed closely, both in form
and substance, the plea which was sustained in the case of
Conklin v. State, 25 Neb., 784. In State v. Shuchardt, 18
Neb., 454, it is said: “When a jury is impaneled the state
must proceed with the prosecution, * * * And if]
after the jury has been sworn and the jeopardy thus begun,
the court without sufficient cause discharges them without
a verdict, this in law is equivalent to an acquittal ;” and
such must be accepted as the settled law of the state, When
the plea is inadequate in form, or when it appears from its
face that the facts alleged are in law not at bar to the pros-
ecution, the state may demur; otherwise it should join is-
sue by means of a replication, since by demurring it will
be held to have admitted all that is well pleaded by the ac-
cused. (State v. Shuchardt and Conklin v. State, supra, and
cases cited; 1 Bishop, Criminal Procedure, 817.) It is
shown by the transcript that on a previous day of the same
term the accused was arraigned upon an information sub-
stantially like the one now before us, except that it was not
therein alleged that the shooting was malicious. Having
entered a plea of not guilty, a jury was called and sworn,
when he objected to the introduction of evidence by the
state on the ground that the information failed to charge a
crime. That objection was sustained and the jury dis-
charged, the accused being required to give bail conditioned
that he would answer to a second information for shooting
with intent to kill. It is further shown by the transcript
that, accompanying the demurrer, there was filed by the
prosecutor a statement of the court stenographer in the fol-
lowing words :
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“In the District Court in and for Douglas County,

. Nebraska.
“STATE OF NEBRASKA'
V.
AcH SMITH.

“After the impaneling of the jury the state moves that
the jury be discharged and the defendant be remanded for
the filing of a new information.

“The defendant objects to the discharge of the jury with-
out a verdict being found, he having been once put upon
his trial; and it having appeared to the court that by an
oversight the word ¢ malicious’ was left out of the infor-
mation, and from an investigation of the facts the court is
satisfied a crime has been committed and ought to be in-
vestigated by a jury, the jury is discharged. The defend-
ant is required to appear at the next term of court, and on
failure to give bond, remanded to jail until the next term
of the court, and the witnesses will be recognized to appear.
Defendant excepts.

“I hereby certify the foregoing to be a full, true, and
correct transcript of the proceedings had in the above
named case on the hearing thereof in the district court in
and for Douglas county, Nebraska, as shown by my short-
hand notes taken on the trial thereof.

“E. B. HENDERSON,
“Reporter,”

It may be inferred from the foregoing statement that the
parties, by agreement, submitted to the court, not only the
sufficiency of the plea when tested by demurrer, but also
submitted the plea on its merits; but granting such to be
the fact, it will not avail the state in this proceeding, for
two reasons: First—No provision is made for the certifi-
cation of the proceedings of the court by the short-hand
reporter. It istrue that some of the cases in this court ap-
pear to sustain a different rule, but from a careful examina-
tion they will be found to harmonize with the views here



K

360 NEBRASKA REPORTS. [VoL. 42

Smith v. State.

stated. For instance, in Spielman v. Fiynn, 19 Neb., 342,
the question was the admissibility, under a stipulation, of the
testimony of an absent witness given at a former trial, and
the objection thereto in the district court was directed to the
form of the certificate and notits admissibility as independ-
ent evidence. In that case it is said, in effect, that a certi-
fied copy of the stenographer’s notes of proceedings is ad-
missible in all cases where the original would be; but the
question was not, as we have seen, presented by the record ;
hence the remarks of the court on the subject must be re-
garded as mere dicta. That it was so understood by the
court is at least probable from the fact that in Lipscomb v.
Lyon, 19 Neb., 511, decided at the same term, it was dis-
tinctly decided that the stenographer’s transcript of the tes-
timony of a witness, although duly certified by him, is in-
admissible as documentary or independent evidence.

In City of Omaha v. Jensen, 35 Neb., 68, although Spiel-
man v. Flynn is cited with approval, the only objection was
“that no sufficient cause has been shown for the reading of
that testimony;”” and from the syllabus prepared by the
court it is apparent that the decision restsupon the ground
that the question of the manner of authenticating the evi-
dence was not raised by the objection. The act for the ap-
pointment of stenographic reporters (secs. 45-49, ch. 19,
Comp. Stats.) provides that such reporters shall attend at
all terms of the district court and shall make stenographic
reports of all oral proceedings had, including the testimony
of witnesses, and any further proceedings or matter when
directed by the trial judge. He is required to keep an of-
fice in the district of his appointment, in which he shall
preserve all stenographic reports made by him, and shall
furnish, on application of the district attorney or any party
to the suit, a long-hand copy of the proceedings so re-
corded. Section 408 of the Code provides: “ Duly cer-
tified copies of all records and entries or papers belonging
to any public office, or by aunthority of law filed to be kept
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therein, shall be evidence in all cases of equal credibility
with the original records or papers so filed.” That pro-
vision we understand to be declaratory merely of the rule
at common law and adds nothing thereto. An extraordi-
nary degree of confidence is reposed in the class of docu-
ments contemplated by the rule, on account of the credit
due to agents by whom they are made and the public nature
of the facts themselves. Where matters are recorded for
the benefit of the public, the persons authorized to make
such records are regarded as agents of the state, and each
member of the community is presumed to be privy to-act.
Copies of such records, when properly certified, are therefore
received in evidence, because required by law to be kept,
because they are of public interest and notoriety and made
under the sanction of an oath of office, or official duty. (1
Greenleaf, Evidence, 128, 483, 484, 485; 1 Starkie, Evi-
dence, 195.) Thereporter’sstenographic notes are preserved,
not for the benefit of the community at large, but of the par-
ties to the action or proceeding in which they were taken.
The information which they impart is not entrusted to the
public, but, aside from the prosecuting attorney, is confined
to the parties directly interested. They are, in short, not
public records within the meaning of the Code, and the
statement mentioned cannot be considered for that reason.
And, second, the provision of the Criminal Code for the
trial to a jury of the issues presented by a plea in bar is
~ held to be mandatory. (See Arnold v. State, 38 Neb., 752,
and authorities cited.) In the light of those authorities it
would seem that the state could not deprive the accused of
a jury trial by presenting its proofs in connection with a
demurrer to the plea in bar. It follows that in sustaining
the demurrer to the plea the district court erred, for which
the judgment must be reversed and the cause remanded for
further proceedings therein,
REVERSED.
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WENzEL S. CHMFLIR ET AL. V. MArRY E. SAWYER
ET AL.

*

FiLED OcCTOBER 17,1894, No. 5611.

1z In an action on the bond of a saloon-keeper the fact
essential to be shown is the disqualification to support those
thereto entitled, caused or contributed to by sales of intoxicating
liguors to one upon whom legally devolves the duty of furnish-
ing such sapport, and this disqualification may be either partial
in effect or limited in duration by reason of physical disability,
or it may become complete, as by death,

2. Whether or not the disqualification alleged as partial,
limited, or complete was contributed to by any or ail
of the defendants is a question of fact to be determined by the
jury upon consideration of all the evidence adduced.

3. An affidavit for a new trial which only showed'that the
affiant was told by another person that certain physicians named
had said that they believed that a post mortem examination held
by them justified a certain theory as to the cause of death, was
too remote a showing, even though the theory advanced would
probably become an important factor in the retrial of the case
wherein such affidavit was filed.

Error from the district court of Saline county, Tried
below before BusH, J.

W. H. Morris, for plaintiffs in error, cited: Elshire v.
Schuyler, 15 Neb., 561; McClay v. Worrell, 18 Neb., 52;
Wardell v. McConnell, 23 Neb., 152; Kerkow v. Bauer,
15 Neb., 150; Jones v. Bates, 26 Neb., 693; Roose v. Per-
kins, 9 Neb., 304; Curran v. Percival, 21 Neb,, 442;
Murphy v. Curran, 24 11l App., 475; Steele v. Thompson,
42 Mich., 594; Raymond v. Miller, 34 Neb., 381 ; Was-
son v. Palmer,13 Neb., 378 ; Morehead v. Adams, 18 Neb.,
569; Sandwich Mfg. Co. v. Shiley, 15 Neb., 109.

W. Henry Smith, J. H. Grim, and 4. GQ. Wolfenbarger,
contra, cited: Roberts v. Taylor,19 Neb., 184; Buckmaster
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v. McElroy, 20 Neb., 557; Warrick v. Rounds, 17 Neb.,
411; MeDougal v. Gliacomini, 13 Neb., 431; Gaunt v.
Wainman, 3 Bing. N. C. [Eng.], 67; Marchant v. Erring-
ton, 6 Bing. N. C. [Eng.], 79; Bissell v. Spring Valley
Township, 124 U. 8., 225; Daggett v. Daggelt, 143 Mass.,
516 ; Phillips v. Root, 68 Wis., 128; Rant? v. Barnes,
40 O. St., 43; Arnold v. Barkalow, 73 Ia., 183; Black,
Tntoxicating Liquors, see. 300; Miller v. Patterson, 31 O.
St., 419.

Ryax, C.

This action was brought in the distriet court of Saline
county by the defendants in error against Vencil Kubicek
and the sureties on his bond, Wenzel S. Chmelir and the
sureties on his bond, and Frank Nedela and the sureties
on his bond. Plaintiff Mary E. Sawyer sued on behalf
of herself as the widow®of Andrew J. Sawyer, deceased,
and on behalf of the minor children of herse'f and the
said Andrew J. Sawyer. The bonds above referred to
were given in compliance with section 6 of chapter 50 of
the Compiled Statutes. The facts charged as breaches of
the conditions of the bonds aforesaid during the years
1888, 1889, and 1890, as against the principals Chmelir
and Nedela, and upon the bond of Kubicek, which covered
the time intervening between April 30, 1888, and April
30, 1889, and the resulting damages therefrom, were in
the petition stated in the following language: ¢ That the
deceased, Andrew J. Sawyer, had been addicted more or
less during the period aforesaid to the intemperate use of
intoxicating liquors; that plaintiff personally notified said
saloon-keepers, defendants, doing business in the city of
Crete, aforesaid, on several different occasions, not to sell
intoxicating drinks or liquors to said Sawyer, but they con-
tinued [selling intoxicating drinks and liquors to said Saw-
yer]; that by reason of such sales said Sawyer became so
addicted to strong drink that he became unfit and unable to
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take care of his family or himself and spent most of his time
and money in said saloons; that his health became greatly
impaired and his family were reduced to very destitute cir-
cumstances ; that he was forced to mortgage and finally sell
most of his stock and other necessary equipments for carry-
ing on his work and thereby leaving himself without proper
means for the support of his family and for carrying on the
farming business in which he was engaged; that he left
the farm upon which he had been living and moved to the
city of Crete afterwards, to-wit, on the 10th day of March,
1890; that for some time previous to moving to said city
of Crete he was in a state of intoxication a considerable
portion of his time, hardly recovering from one period of
intoxication until he was in another; that the defendants
sold the liquor which produced said intoxication; that said
saloon-keepers, defendants, sold and furnished said Sawyer
intoxicating drinks and liquors steadily until afterwards,
to-wit, on April 12, 1890, he visited the saloon of said de-
fendants, and was by them furnished intoxicating drinks
and liquor which he there drank, and by reason of said
drinking became intoxicated ; that he never returned to his
home again; that afterwards, to-wit, on the 20th day of
April, 1890, he was found in the Big Blue river dead;
that the death of said Sawyer was caused by the intoxicat-
ing drinks and liquor sold to him and drank by him in the
saloons of said defendants, producing said intoxication as
aforesaid. The plaintiff further alleges that aside from the
effects of the drink habit said Sawyer was possessed of good
health, and when not drinking was industrious and pos-
sessed of good practical business ability; that he was a
kind husband and father and provided well for his family,
and was well capable of providing not only for their pres-
ent comfort, but of making good provision for their future
wants; that the plaintiffs were dependent upon the said
Sawyer for their support; that the proceeds of his labor
and earnings amounted to about the sum of $1,600 per
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year, which he ai)plied to the support of these plaintiffs;
that the plaintiff and said minor children constitute one
family and are entirely without the necessary. means of
support; that the plaintiffs have sustained damages in the
premises in the sum of $10,000.” There was an answer in
the nature of a denial of each of the allegations of the peti-
tion, except such as described the relation of the plaintiff and
her children to Andrew J. Sawyer, and the fact alleged in
the petition that the defendants were engaged in the retail
traffic of intoxicating liquors in the city of Crete, in Saline
county, Nebraska, and had executed and filed bonds sub-
stantially in the terms alleged in plaintiff’s petition. There
were other averments of the answer which demand no con-
sideration, because not insisted upon in argument; but
there was in the answer a general denial of each averment
of the petition not specifically admitted. By a supple-
mental answer the defendants averred that said plaintiffs
recovered a judgment in said court for the sum of $700 on
the 28th day of June, 1891, on account of damages sus-
tained by said plaintiffs and in full of said damages by rea-
son of the sale of intoxicating liquors to Andrew J. Saw-
yer during the time from and including May 1, 1888, until
February 14, 1889, and that since said 29th day of June,
1891, the said judgment of $700 had been fully paid and
the damages so sustained by said plaintiffs by the sale of
said intoxicating liquors had been fully satisfied, and that
all liability therefor on the part of the defendants had
thereby been fully discharged. By reply the affirmative
allegations of the answer were denied. There was a ver-
dict and judgment in favor of the plaintiffs against the de-
fendants for the sum of $1,500.

1. It is argued by the plaintiffs in error that the issue
presented was as to the damages occasioned to the defend-
ants in error by reason of the sale of intoxicafing liquors
.to deceased on the 12th day of April, 1890, and that all
else “is matter by way of recital of the happenings that
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led to the event of death, but that the issue intended to be
presented was that defendants in error have suffered in their
means of support by reason of the excessive use of intoxi-
cating liquors by Sawyer, furnished by plaintiffs in error
on the 12th day of April, 1890, and that the death of Saw-
yer resulted therefrom, thereby rendering the loss to de-
fendants in error permanent.” In this construction of the
petition we cannot concur. It is true the culmination of
results attendant upon the sale of liquors charged was the
death of Andrew J. Sawyer, on or soon after the 12th doy
of April, 1890, but the other matters alleged were such as
partially withdrew, if they did not wholly destroy, the
support to which the plaintiff and her children were enti-
tled. Itis true that just preceding the statement of the
death of Andrew J. Sawyer it was alleged in the petition
that the defendants furnished intoxicating drinks and lig-
uors, which he drank, and by reason of which drinking
became intoxicated. The connection between the intoxica-
tion and the death is stated in this Janguage: That the
death of Sawyer “was caused by the intoxicating drinks
and liquors sold to him and drank by him in the saloons
of said defendants, producing intoxication as aforesaid.”
The antecedent intoxication referred to may be that of the
12th of April, 1890. It is not, however, necessarily lim-
ited to the intoxication of that date. The petition alleged
that for some time previous to moving to the city of Crete
(on March 10, 1890), he was in a state of intoxication a
considerable portion of his time, hardly recovering from

- one state of intoxication until he was in another. There

is no such limitation contained in the petition as would re-
strict these allegations to any particular time or year, espe-
cially when it is borne in mind that preceding the above
averments there were allegations in effect that Sawyer had,
during the periods in which the plaintiffs in error were
doing business, been addicted to the intemperate use of in-
toxicating liquors. A fair construction of the pleading
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under consideration would refer the intoxication to which
was attributable the death of Andrew J. Sawyer, as well
to what had preceded that on the 12ith day of April,
1890, as to the intoxication brought on by the sales of
liquor to him on that day. In Elshire v. Schuyler, 15
Neb., 561, it was held that the statute in effect declares the-
act of producing intoxication a wrong, and makes every
one who has contributed to it by furnishing intoxicating
liquors a wrong-doer and liable. Section 15, chapter 50,
Compiled Statutes, provides: “The person so licensed shall
pay all damages that the community or individuals may
sustain in consequence of such traffic; he shall support all
paupers, widows, and orphans, and the expenses of all civil
and criminal prosecutions growing out of or justly attrib-
uted to his traffic in intoxicating drinks; said damages
and expenses to be recovered in any court of competent
jurisdiction by a civil action on the bond named and
required in section 6 of this act.” By section 16 of the
same chapter it is provided: “It shall be lawful for any
married woman, or any other person at her request, to in-
stitute and maintain, in her own name, a suit on any such
bond for all damages sustained by herself and children on
account of such traflic.” As to the evidence necessary on a
trial of a case of the kind above contemplated, it is pro-
vided in section 18 of this chapter that “in an action for
damages brought by a married woman, or other person
whose support legally devolves upon a person disqualified
by intemperance from earning the same, it shall only be
necessary to prove that the defendant has given or sold in-
toxicating drinks to such person during the period of such
disqualification.” In apt language it was charged in the
petition that the “disqualification” of the deceased arose in
1888 and was continued until his death, which occurred
between April 12 and April 20, 1890. As there was suf-
ficient proof to show that each of the principals in the
bonds referred to sold intoxicating liquors to Andrew J,
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Sawyer within the period covered by the bond of each and
while the disqualification of the deceased had existence, and
as it was shown that the death of Andrew J. Sawyer sim-
ply rendered permanent and complete his previously exist-
ing disqualification, it results, in our opinion, that the de-
fendant Kubicek, equally with the other saloon-keepers,—
principals in the bonds sued on,—was properly held
liable. This holding is not new in the jurisprudence of
this state, for in the case of Wardell v. McConnell, 23 Neb.,
on page 152, this language is used: “There can be no ap-
portionment of the damages among the different defendants,
If they are liable at all, they are liable for the whole term
of the disqualification, provided that during that time the
principal, while held by the bond signed by his sureties,
contributed to the disqualification by the sale of intoxicat-
ing drinks. (Roose v. Perkins, 9 Neb., 304; McClay v.
Worrall, 18 Neb., 44.) If the disqualification terminated
with the end of the license year, the further liability of the
principal and his sureties would be thus ended; but if it
continue without any intermission for a longer period, the
liability must also be held to continue with it.” In Me-
Clay v. Worrall, 18 Neb., on page 52, it is said: “By the
fifth and sixth prayers the court is asked to tell the jury
that the plaintiff cannot recover unless the death of David
S. Worrall was caused solely by the traffic of the defend-
ants. I understand the law to be otherwise, and that if—
whatever the fatal cause was—if it was inspired or contrib-
uted to by the state of intoxication caused in whole or in
part by the said traffic of the defendants, they are liable.”

2. It is contended that the district court did not limit
the right of recovery of the defendants in error, by instruc-
tion or otherwise, to such damages as were shown to have
resulted from the disqualification of Sawyer after February
20, 1889, the date of filing the petition in the case of Mary
E. Sawyer v. Albert Kempkas, for the recovery of dam-
ages on like grounds with those on which damages are
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claimed in this case. This contention has led to a discus-
sion between counsel for the respective parties as to the ex-
tent to which the doctrine of res judicata should be held
applicable on account of the adjudication referred to. In
the introduction of evidence no objection seems to have
been made on the grounds stated ; the court, however, in-
structed the jury thus: “4. In this action the defendants
pleaded, by way of supplemental answer, that the plaintiffs
herein have heretofore in an action in this court, wherein
the same plaintiffs were plaintiffs and one Albert Kempkas
and others were defendants, and that said supplemental
answer contained an allegation that a judgment was recov-
ered in said action for the same damages occurring during
the same period, which damages are sued for and claimed
in this action. Wherefore the jury are instructed that the
plaintiffs will be estopped from recovering in this action
for any of said items of damages included and considered
in the action mentioned in said supplemental answer.”
Again, in instruction No.3 the following language is used:
“A recovery and satisfaction by the parties injured against
one or more would constitute an effectual bar to any recov-
ery against another or others who may have in part like-
wise contributed to cause the intoxication for such items of
damages as the testimony in the case shows were litigated
in any former action.” Whether or not there was a tech-
nical estoppel is immaterial in view of the language em-
ployed in the instructions from which quotations have just
been made. The plaintiffs in error could claim no more
than that for the items for which a recovery was had in a
former case, no further recovery should be permitted. The
instructions required the jury to leave out of consideration
all items for which a recovery had been had, thus render-
ing unavoidable the result for which plaintiffs in error con-
tend.

It is further insisted that the jury were not properly in-
structed as to the measure of damages which should govern

28
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the recovery of the defendants in error. In this respect
the instructions are not as full and clear as is desirable in
such cases. The second of the instructions asked by the
plaintiffs and given was in the following language: “If
you believe the said Andrew J. Sawyer became disqualified
by intemperance for the support of his wife and children,
the plaintiffs, because of excessive drinking in the licensed
saloonsof the defendants during the period of such licenses
as set forth in the plaintiffs’ petition, and by means of such
traffic and drinking became periodically or frequently in-
toxicated so as to disqualify him for the support of his wife
and children, the plaintiff would be entitled to recover alk
damages sustained by them by means of such traffic and by
means of such sales by defendants to said Andrew J. Saw-
yer while so intoxicated or under the influence of liquor.”
It would perhaps have been better if there had been an’
instruction which restricted the right of recovery to the
loss of support of Sawyer’s wife and children in specific
terms. It is probable, however, that the jury understood
the instruction just quoted as implying such a limitation.
In instruction No. 5, asked by the plaintiffs in error, the
limitation just referred to was embodied in express terms.
In the petitions in error, however, each assignment of error
as to the refusal to give this fifth instruction was coupled
with the conjunctive assignment as to the refusal to give
the first instruction asked by the plaintiffs in error, which
was to the effect that the contribution of liquor by the wife
to the intoxication of her husband would bar a right of
recovery in an action of this nature brought by her. The
court properly refused the first instruction asked by the
plaintiffs in error. We, therefore, cannot consider the al-
leged error as to the fifth instruction, for the reason that
the assignment is directed against the refusal as to both the
first and fifth jointly.

3. The final contention of the plaintiffs in error is that
the ditrict court erred in refusing a new trial because of
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newly discovered evidence shown to exist by affidavits at-
tached to the motion for a new trial. The chief affidavit
referred to was made by W. H. Morris, one of the attorneys
for the plaintiffs in error. The other affidavit simply re-
ferred to that, and the affiants in each stated that they never
knew until after the trial of the existence of the facts stated
in the chief affidavit. The material statements in the affi-
davit of W. H. Morris were as follows: “That this affant
knew not that any post mortem examination had ever been
had of the body of said Sawyer, and never learned of the
same until after this cause had been submitted to the jury
impaneled in above entitled cause, and only learned of the
same from one Pratt, a brother-in-law of the plaintiff, who
informed this affiant that within a few days after said de-
ceased Sawyer had been buried his body was taken up by
request and direction of the family and friends of said de-
ceased, and that they procured Doctors Baird of Pleasant
Hill, Butin and Painter of Dorchester to make such post
mortem, and that said doctors would testify and had so
stated from such post mortem they had concluded that said
Sawyer was not drowned, but was dead before he was
- placed in the Blue river, and affiant further says that
knowledge of such facts and of the witnesses of them was
kept from the defendants by the plaintiffs.,” It would seem
from these statements that the affiant W. H. Morris in his
affidavit simply stated what he had been told by Mr. Pratt
what three doctors had said was their opinion of the re-
sult of the post mortem examination of the body of Andrew
J. Sawyer, had several days after his death. At best, the
testimony of alleged experts as to probabilities of the na-
ture of those above indicated is sufficiently unreliable when
given at first hands. It would be unendurable if these
doubts were doubly intensified by the correctness of the
facts being made to depend upon two hearsay statements.
We conclude, therefore, that the distriet court was right in
holding that the showing as to newly discovered evidence



372 NEBRASKA REPORTS. [Vor. 42

Smith v. Riverside Park Association.

was insufficient to entitle the plaintiffs in error to a new
trial. The judgment of the district court is

AFFIRMED.

WELCOME SMITH V. RIVERSIDE PARK ASSOCIATION.
FI1LED OCTOBER 17, 1894. No. 5871,

1. Justice of the Peace: JupaMENT BY DEFAULT. Where
judgment has been rendered by default against a defendant in
his absence, it is the duty of the justice of the peace by whom
it has been rendered to set aside such judgment upon compli-
ance on the partof the defendant with the conditions prescribed
by section 1001 of the Code of Civil Procedure.

: ORDER OPENING JUDGMENT. Before defendant can be
held to a compliance with the third condition prescribed in sec-
tion 1001 of the Code of Civil Procedure, the justice of the
peace by whom the judgment was rendered should make such
order as to opening the judgment, and as to the time and place
of the trial to be had, as will enable the defendant to give the
notice required by the statute.

2.

Error from the district court of Merrick county. Tried
below before MARSHALL, J.

M. Randall, for plaintiff in error.
J. W. Sparks, contra.

Rvan, C.

This action was commenced before a justice of the peace
in Merrick county on the 11th day of October, 1892.
Summons was issued and placed in the hands of the sheriff
for service, returnable October 17, 1892, at 10 o’clock '
A. M. Service was made on the defendant on October 12
following. ~ After service on the defendant, the sheriff held
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the summons in his possession until after the return day
thereof, and made his return on the 18th day of October,
1892. On the 17th day of that month, the return day of
the summons, the case was continued, without the knowl-
edge of defendant, to October 19, at 9 o’clock A. M., at
which time judgment was rendered against the defendant
Ly default in his absence. On the 25th of October, 1892,
which was within ten days of the rendition of said judg-
ment, the defendant appeared before the aforesaid justice
and moved the court to open said judgment, then and there
offering in said motion to confess judgment for costs made
up to that time, and assigning, among other reasons, that
judgment had been rendered in defendant’s absence by de-
fault. This motion was overruled, to which ruling the
defendant took an exception. The case was thereupon re-
moved to the district court of Merrick county, wherein
said judgment was reversed and the costs taxed to the de-
fendant in error accruing up to the time of filing his motion
to open the judgment; all subsequent costs being taxed to
the plaintiff in error.

Section,1001 of the Code of Civil Procedure provides
that when judgment shall have been rendered against a
defendant in his absence, in the court of a justice of the
peace, the same may be set aside upon the following con-
ditions: First, that his motion be made within ten days
after such judgment was entered; second, that he pay or
confess judgment for the costs awarded against him; third,
that he notify in writing the opposite party, his agent or
attorney, or cause it to be done, of the opening of said
judgment and of the time and place of trial, at least five
days before the time, if the party reside in the county, and
if he be not a resident of the county, by leaving a written
notice thereof at the office of the justice ten days before
the trial. Before the justice of the peace the conditions
above prescribed were literally complied with by the de-
fendant, except, of course, that he gave no notice of the
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opening of the judgment and of the time and place of
trial, for the very good reason that the judgment was not
opened, conditionally or otherwise, and the justice of the
peace, whose duty it was to fix the time and place of trial,
refused to do either. Very properly then, under such cir-
cumstances, the district court held the ruling of the justice
of the peace erroneous, reversed the case, and set it down
for trial. The judgment of the district court is

AFFIRMED.

J. L. WARD ET AL., V. WESTERN HorSE & CaATTLE
Insurance CoMPANY.

Fi1LED OCTOBER 17, 1894. No. 5439.

1. Appearance. A general appearance may be made in the district
court by prosecuting error proceedings thereto, by cross-examin-
ing a witness whose evidence was taken by deposition, and by
consenting to a trial of the merits of the case to the court, in
open court, waiving a jury at the same time.

2. Review: FAILURE TO FILE MoOTION FOR NEW TRIAL. Errors
of law alleged to have taken place in the district court cannot
be reviewed in this court when no motion for a new trial was
filed in the trial court.

Error from the district court of Clay county, Tried
below before MoRRIs, J.

William M. Clark and S. W. Christy, for plaintiffs in

error.
Thomas H. Matters, contra.

Ryay, C.

This action -was originally commenced before a justice of
the peace of Harvard precinct, in Clay couunty, by the de-
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fendant in error against the plaintiffs in error, for the re-
covery of $60, a balance alleged to have been due on ac-
count, with interest thereon. A summons was duly issued,
returnable on September 10, 1888. Afier several contin-
uances, judgment was rendered in favor of defendant in
error on December 4 following. To set aside this judg-
ment, error proceedings were prosecuted to the district court,
wherein the judgment was vacated because of error made
to appear in the record, and the cause was set down for
trial in said district court, the plaintiffs being required to
file petition in thirty days, and defendant to file answer in
thirty days thereafter. The petition was not filed as re-
quired by said order, but afterward, on leave thereto
granted, it was filed instanter. A trial was had and judg-
ment rendered in favor of the defendant in error for the
amount by it claimed. The plaintiffs in error entered a
special appearance in the district court and filed objections
to the jurisdiction of that court over their persons. It is
now insisted that there was no general appearance, and
that, therefore, the plaintiffs in error are in a situation such
that they can raise this question of jurisdiction. In this
view we cannot concur, for the reasons, first, the proceed-
ings which brought the case into the district court were
prosecuted by the present plaintiffs in error; second, the
plaintiffs in error made an appearance by attorney for the
purpose of cross-examining C. E. Burmester, a witness
whose testimony was taken by deposition in Omaha; and
third, in the record of the final judgment rendered it is re-
cited that “this cause coming on for trial, it is, by consent
of both parties in open court, tried to the court without
the intervention of a jury.” To enable us to review a
judgment rendered as this was on account of alleged errors
it is essential that there should have been filed a motion for
a new trial in the trial court. This was not done. The
judgment of the district court is
AFFIRMED.
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Wirvriam J. TURKER ET AL. v. TiMmoray W. TOWNSEND.
FILEp OcToBER 17, 1894. No. 5649.

1. Landlord anc T nant: RepAlr oF PrEMIsEs. The obliga-
tion of a landlord, in any case, to repair leased premises rests
solely on express contract, and without an express contract to
that effect, a landlord is neither bound to repair leased premises
himself nor to pay for repairs made by his tenant.

: Leasg: INJURY To PREMISES CAUSED BY STORM: COST
OF REPAIR. A lease of premises between a landlord and his ten-
ant contained the following provision: ‘*And the said party of
the second part further covenants with the said parties of the
first part that at the expiration of the time in this lease men-
tioned he will yield up the said demised premises to the said
parties of the first part in as good condition as when the same
were entered upon by the said party of the second part, loss by
fire or inevitable accident excepted.”” During the tenancy a
front window of the building on the leased premises was de-
stroyed by a storm. The landlord refused to restore the window.
The tenant caused the window to be restored, and sued the
landlord for the expense thereof. Held, That the tenant had no
cause of action.

2.

ERrRoR from the district court of Lancaster county. Tried
below before FieLp, J.

M. L. Easterday, for plaintiffs in error, cited: Gear,
Landlord & Tenant, sec. 104; 1 Wood, Landlord & Ten-
ant [2d ed.], p. 311; Witty v. Maithews, 52 N. Y., 512;
Mumford v. Brown, 6 Cow. [N. Y.}, 475; Foster v. Pey-
ser, 9 Cush. [Mass.], 242; Krueger v. Ferrant, 43 Am.
Rep. [Minn.}, 223; 12 Am. & Eng. Ency. Law, p. 720;
Weigall v. Waters, 6 Term Rep. [Eng.], 488.

Atkinson & Doty, contra, cited: *Johnson v. Dizon, 1
Daly [N. Y.], 178; Ball v. Wyeth, 90 Mass., 279; United
States v. Bostwick, 94 U. S., 66; Levey v. Dyess, 51 Miss.,
501; Van Wormer v. Crane, 16 N. W. Rep. [Mich.], 686;
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Phillips v. Stevens, 16 Mass., 238; Wood, Landlord &
Tenant, sec. 602; Warner v. Hitchins, 5 Barb. [N. Y.],
666; Miller v. Morris, 55 Tex., 412; Hughesv. Vanstone,
24 Mo. App., 637; Myers v. Burns, 35 N. Y., 269 ; Buck
" «. Rodgers, 39 Ind., 222; Wright v. Latin, 38 1li, 293;
Lewis v. Chisholm, 68 Ga., 40 ; Warren v. Wagner, 75 Ala.,
188.

Raaan, C.

On the 14th day of August, 1888, William J. Turner.
leased lot A of Baird’s subdivision of lots 7 and 8, in
block 67, in the city of Lincoln, Lancaster county, Ne-
braska, to Timothy W. Townsend for a term of two years
from October 1, 1888. The lease was in writing, and by
the terms thereof Townsend was to pay Turner $135 per
month rent for said premises. The first payment of rent
to be made on the 1st of Oectober, 1888, and a like pay-
ment on the first of each month thereafter. The lease con-
tained the following clauses: “And the said party of the
second part [Townsend] further covenauts with the said
party of the first part [Turner] that at the expiration of
the time he will yield up the said demised premises to the
said party of the first part in as good condition as when
the same were entered upon by the party of the second
part, loss by fire or inevitable accident excepted. And it
is also agreed by and between said parties that the party of
the first part shall be at no expense for repairs, or water,
or gas, or for anything else during the term of this lese.”
Townsend paid all his rent promptly up to and including
the payment due May 1, 1890. Some time in the last
named month one of the front windows in the leased build-
ing was broken out by a storm of wind and rain. Town-
send notified Turner of the destruction of the window, and
requested him to restore it, which Turner refusel to do.
Townsend thereupon caused the window to be restored at
a cost to_himself of $9.50; and when the rent fell due on
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June 1, 1890, tendered Turner in payment thereof $125.50
in money and the bill of $9.50 which he had paid for re-
storing the window. Turner refused to accept this money
and bill in full for the rent, and brought suit therefor be-
fore a justice of the peace. On the trial before the justice
Turner accepted the $125.50 tendered by Townsend in part
payment of the month’s rent, but not in full; and recov-
ered a judgment against Townsend before the justice for
the remainder of the rent, $9.50. Townsend appealed
from the judgment of the justice of the peace to the district
court. Turner filed in that court his petition in the action,
setting up substantialiy the facts above. To this petition
Townsend filed an answer setting up the lease, the terms
“of it, the destruction of the window by the storm, Turner’s
refusal to restore the window, that .he, Townsend, had
caused it to be restored at a cost to himself of $9.50, and
asked to have said sum set off against the rent due Turner
for the month of June, 1890. To this answer Turuer filed
a general demurrer, which the court overruled, and ren-
dered a judgment dismissing Turner’s action. To reverse
this action of the district court Turner has prosecuted pro-
ceedings in error here. :

It will be seen from this statement that the only question
involved in this case is whether Turner was under any le-
gal obligation to keep the premises he had leased to Town-
send in repair during the existence of the lease. The obli-
gation of a landlord in any case to repair and rebuild leased
premises rests solely on express contract, and without an
express contract to that effect the landlord is neither bound
to repair leased premises himself, nor to pay for repairs
made by the tenant. ( Witty v. Matthews, 52 N. Y., 512.)
It is not in the power of a tenant to make repairs at the
expense of his landlord, unless there be a special agreement
between them authorizing him to do so. (Mumford wv.
Brown, 6 Cow. [N. Y.}, 474.) The lease, then, contains
no covenant or contract on the part of the landlord to make
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repairs, but expressly provides that the landlord shall not
be liable for any repairs made. There is nothing in the
lease which can be construed into a covenant on the part of
the lessor to keep the premises he had leased to Townsend
in repair.

Counsel for Townsend have argued this case upon the
theory that the destruction of the window by a storm was
an inevitable accident, and for that reason that their client
could not be compelled by Turner to restore the window,
or to pay for its restoration had it been restored by Turner,
and they therefore conclude that Turner is liable for the
restoration of the window. Whether or not Townsend
could be compelled by Turner to restore the destroyed win-
dow or to pay for its restoration is not in this case. It
may be that the destruction of the window by a storm was
an inevitable accident within the meaning of the lease;
and that if the window had not been restored at the expi-
ration of the lease, Townsend could not then be compelled
to restore it or to pay for its being restored. The judg-
ment of the district court is

REVERSED,

Leroy H. Gates v. CHIicAGo, BurLiNGTON & QUINCY
RarLroap CoyMpaNY.

FILED OcCTOBER 17, 1894, No. 5804.

1. Carriers of Goods: Dury 7o DELIVER CONSIGNMENT. The
duty of a common carrier of goods is not only to safely carry,
but to deliver; and delivery must be made within a reasonable
time, at the place, and to the person to whom the goods were
consigned.

The delivery of goods by a common carrier to
the consignee thereof is made at the peril of the carrier, unless
when made the consignee surienders the bill of lading either
made or indorsed to himself.
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3. Assignability of Bill of Lading. The bill of lading issued
by carrier to the owner or shipper is the symbol of ownership of
the goods shipped, and though not negotiable is assignable.

4. Carriers: DELIVERY OF GoODS: SURRENDER OF BILL OF LAD-
ING. A railway company received from a connecting carrier at
Omaha, Nebraska, a car of potatoes, consigned to W. at Brad-
shaw, Nebraska. W. was the agent of the owner of the potatoes.
On arrival of the car of potatoes at Bradshaw the railway com-
pany notified W. thereof, and at his direction delivered the po-
tatoes to one K., to whom W., acting for the owner, had sold the
potatoes. Held, (1) That the delivery to K. was, in effect, a de-
livery to W., the consignee; (2) that K, having failed to pay for
the potatoes, the carrier was not liable to the owner thereof for
their value, although the bill of lading for the goods was not
surrendered to the carrier before delivery, as the instruction of
‘W. to deliver to K. was, in effect, the owner’s instruction, and
it not appeuring that the bill of lading for the goods hud been
assigned or indorsed to any one by the owner or shipper.

ERRoR from the district court of Merrick county. Tried
below before SULLIVAN, J.

A statement of the case appears in the opinion.

W. T. Thompson, for plaintiff in error:

In argument reference was made to the following author-
ities: On the first proposition discussed in the first paragraph
of the opinion: Tootle v. Maben, 21 Neb., 618; Easterly v,
Van Slyke, 21 Neb., 611; Newton Wagon Co. v. Diers, 10
Neb., 284; Turner v. O’ Brien, 11 Neb., 108 ; Steele v. Rus-
sell, 5 Neb., 211 ; Smith v. Evans, 13 Neb., 314. On the
second point in the first paragraph of the opinion: Shep-
herd v. Lanfear, 25 Am. Dee. [La.], 181; Russell v. Liv-
ingston, 16 N. Y., 515; Adamsv. Blankenstein, 2 Cal., 413.
On the third point in the first paragraph of the opinion:
1 Thompson, Trials, sec. 1160 ; Con. Stats., sec. 1791.

The second instruction given by the court upon request
of the company was erroneouns. (ZLurner v. O’Brien, 11
Neb., 109; Sheldon v. Williams, 11 Neb., 275; Dunbier v.
Day, 12 Neb., 607; Meredith v. Kennard, 1 Neb., 319;
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Curry v. State, 4 Neb., 515; High v. Mcrchants Bank, 6
Neb., 155; Walrath v. State, 8 Neb., 81; Cropsey v. Av-
erill, 8 Neb., 152 ; Hitcheock v. Shager, 32 Neb., 477.)

The third instruction given by the court upon request of
the company was erroneous. (Edmunds v. Merchants Dis-
patch Transportation Co., 135 Mass., 283; Price v. Osweyo
& 8. R. Co., 50 N. Y., 213; Duff v. Budd, 3 Brad. & B.
[Eng.],177 ; Sword v. Young, 14 S. W. Rep. [Tenn.], 481;
Furman v. Union P. R. Co., 13 N. E. Rep. [N.Y.], 590;
Bank of Rochester v. Jones, 4 Denio [N. Y.],489; Beanv.
Sturtevant, 28 Am. Dec. [N. H.], 389; Harrington v. Mec-
Shane, 27 Am, Dec. [Pa.], 321; Ward v. Green, 16 Am.
Dec. [N. Y.], 437.)

A. W. Agee and Marquett & Deweese, contra, cited: 1
Rorer, Railroads, 665; Sumner v. Charlotte, C. & A. R.
Co., 78 N. Car., 289.

Racan, C.

Leroy H. Gates sued the Chicago, Burlington & Quincy
Railway Company (hereinafter called the “railway com-
pany ) in the district court of Merrick county. Gates al-
leged as his cause of action against the railway company
that on the 10th day of October, 1894, he delivered to it
at Omaha, Nebraska, a car load of potatoes belonging to
him, of the value of $513 ; that the railway company, for
a consideration, undertook to safely and securely carry the
car of potatoes to Bradshaw, Nebraska, and there deliver
them to one A. B. Warrell, who 'was then and there his,
Gates’, agent ; that the railway company did not deliver
said car of potatoes to said Warrell or to any person au-
thorized to receive the same. The answer of the railway
company admitted that it received the car of potatoes, and
contracted to carry them to Bradshaw, Nebraska, and
there deliver them to Warrell, Gates’ agent; and alleged
that on their arrival at Bradshaw it delivered said car of
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potatoes to Klock & Hankins by order of said consignee,
Warrell. The reply of Gates denied the allegations of
new matter in the answer. It will thus be seen that the
chief issue litigated in this case was, whether Warrell in-
structed or authorized the railway company to deliver the
car of potatoes to Klock & Hankins. The jury found this
issue in favor of the railway company, and from the judg-
ment pronounced upon such finding Gates brings the case
here for review. '

The errors assigned and argued in the brief of counsel
for the plaintiff in error relate to the giving to the jury
by the court of three instructions at the request of the
railway company :

1. “The law does not favor double agencies ; and where
a person employs or procures an agent of a railroad com-
pany to act for him in the buying or selling of merchan-
dise of any kind, such agent will, so far as such transac-
tion is concerned, be deemed the agent alone of the person
for whom he so acts in buying or selling of such merchan-
dise, and not the agent of the railroad company. In
this case, if you believe from the evidence that B. L.
Foster acted in the interest and on the behalf of A. B.
Warrell, and at his request in securing from Klock &
Hankins an order for the ¢ar load of potatoes in question,
and making the sale of such potatoes to Klock & Hankins,
and in arranging for the assorting and weighing of the
same, then you are instructed that in procuring such order
and making such sale, and in conducting the transaction
with Klock & Hankins concerning the sale and delivery of
said potatoes, said Foster must be deemed the agent of said
Warrell, and not of the said railroad company, and his
action in delivering such potatoes to said Klock & Hank-
ins will be binding on the plaintiff and said Warrell, and
the defendant cannot be held liable for any of the acts of said
Foster in delivering said potatoes to said Klock & Hank-
ins.” The correctness of this instruction is assailed on
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three grounds: (1.) It is said that there was no issue made,
either in the pleadings or evidence in the case, as to whether
Foster, who was the railway company’s zfgent at Bradshaw,
was the agent of Warrell, the consignee of the car of po-
tatoes, and for that reason the instruction is erroneous.
The evidence in the case tended to show that Warrell had
inquired of Foster whether the latter could find a pur-
chaser for a car load or two of potatoes in Bradshaw; that
Foster made some inquiries in Bradshaw for persons desir-
ing to purchase a car load of potatoes, and that Klock &
Hankins agreed to purchase a car load of potatoes of a
certain quality at a certain’ price; that the car load of po-
tatoes in controversy was shipped by Gates, or by Warrell,
acting for him, to Bradshaw, consigned to Warrell, to fill
the order given by Klock & Hankins to Foster; that after
the car of potatoes arrived in"Bradshaw, Klock & Hank-
ins inspected them, and refused to take them because they
were not of the quality they had agreed to buy; that com-
munications immediately passed by wire between Warrell
and Foster to the effect that Warrell instructed Foster to
allow Klock & Hankins to take the potatoes, assort them,
and do the best they could with them; and that in pursu-
ance of these instructions from Warrell, Foster delivered
the car of potatoes to Klock & Hankins. In view of this
evidence we do not think that the instruction complained
of is erroneous. (2.) The second objection urged to the
instruction relates to the first sentence thereof. Counsel
says: “The instruction is erroneous, because it contains a
partial or incomplete statement of an abstract proposition
of law, in this, that it contains the statement that ¢ Where
a person employs or procures an agent of a railroad com-
pany to act for him in the buying or selling of merchan-
dise, such agent will, so far as such transaction is concerned,
be deemed the agent of the person for whom he so acts in
the buying and selling of such merchandise, and not the
agent of the railroad company”’ * * * This rule is
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given to the jury as an inflexible, inelastic, invariable rule.
It is given without any exceptions, qualifications, or limi-
tations whatever, while it is not an invariable rule that
such an agent ‘will be deemed alone the agent of the one
for whom he acts in the buying or selling of such mer-
chandise,’ and especially is it not as applied to the case at
bar.”  'We do not think that the first sentence of this in-
struction misstated the law applicable to the facts in this
case. The court did not tell the jury that one might not
be an agent for two principals. He did tell them, and
perhaps unnecessarily, that the law does not favor double
agencies; and he told them that where a person employs
the agent of a railroad company to act for him in the buy-
ing and selling of merchandise, such agent in such transac-
tion is deemed to be the agent of the person for whom he
acts in buying and selling, and that was correct. (3.) The
third objection urged to the instruction is that it was
couched in such langurge as to lead the jury to believe that
there had been an actual sale of the potatoes in controversy
to Klock & Hankins. We do not think that a fair criti-
cism of the instruction. '

2. The second error assigned relates to the giving by
the court of instruction No. 2, as follows: “If you believe
from a prepouderance of the evidence that Klock & Han-
kins-refused to accept the potatoes on their arrival, on the
ground that they were in a bad condition and rotting, and
that this fact was communicated to Warrell by Foster,
and that Warrell thereupon directed Foster to have Klock
& Hankins take the potatoes and assort them, and that
Foster did, in pursuance of such direction, have Klock &
Hankins take the potatoes from the car and assort them,
then you are instructed that the defendant cannot be held
liable for'said potatoes, or for any difficulty or dispute which
may have arisen between the plaintiff or Warrell on the
one hand and Klock & Hankins on the other hand, and
your verdict should be for the defendant.” Counsel says
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that this instruction is erroneous because it assumes that
there was evidence in the record to show that Foster, the
agent at Bradshaw, notified Warrell, Gates’ agent, that
Klock & Hankins has refused to accept the potatoes; and
counsel insists that the record contains no such evidence.
The evidence in the record is undisputed that Klock &
Hankins did refuse to accept the potatoes, and that imme-
diately afterwards communications by wire took place be-
tween Foster and Warrell with reference to the potatoes.
Their testimony is as follows:

Foster’s: Q. When you and Messrs. Klock & Hankins
examined the potatoes in the car, state what they said about
accepting the car load of potatoes.

A. They refused to accept them. I cannot quote their
words, but they refused to accept them.

Q. Then what was done in the matter between you and
them ?

A. T tried to get them to take the car, and do the best
they could with them, provided Mr. Warrell was willing,
and told them I would go in and talk with him; and we
all three went to the depot together.

Q. What occurred after you went to the depot?

A. Messrs. Klock & Hankins stopped at the window.
I went into the office and called Mr. Warrell on the wire
at Central City, and the following conversation took place:
I explained as fully as I could to him the condition of the
potatoes, and Mr. Warrell said, ¢ Tell them to have the
potatoes assorted.” I turned around to the window and told
them the conversation, and whether it was one of them or
myself that said, “ Have them assorted, and do the best
you can with them,” I don’t remember, but I do distinctly
remember that we three understood that that was the prop-
osition to be made to Mr. Warrell on the wire in those
words, and that Warrell assented to it.

Q. Now, please state, as near as you can, the language

29
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you used in submitting their proposition to Mr. Warrell,
and his reply.

A. To Mr. Warrell: “Shall they take the potatoes, and
assort them, and do the best they can with them?” His
reply was, ‘“ay, ay,”—the customary assent in telegraphy.

Warrell’s: Q. He wired you that the potatoes were rot-
ten and that they would not accept them?

A. No, he did not.

Q. Do you want this jury to understand that, without
having any notice that Klock & Hankins refused to accept
the potatoes, you wired the agent at Bradshaw that they
would have to sort them and weigh them?

A. He did not notify me.

Q. Do you mean to have the jury understand, at the
time you wired the agent at Bradshaw, that Klock & Han-
kins would have to sort and weigh the potatoes; that you
did not understand at that time they had refused to accept
the potatoes?

A. I did not understand at that time.

Q. Why was it that you was telling the agent at Brad-
shaw that they would have to sort and weigh the potatoes,
which you supposed they had accepted, sir?

A. He communicated with me, and it was just our talk
over the wire,

Q. Do you mean to say that it is customary for an agent
of a railroad company, when potatoes or merchandise are
in a bad condition, to arrange with the customer about any
settlement of any dispute between the seller and the pur-
chaser of those things, or about arriving at their condition,
the quantity of the good potatoes?

A. I did not consider there was anything to arrange at
the time.

Q. Then why did you say to Foster that they would
have to sort and weigh the potatoes, if there was nothing
to arrange?
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A. Simply because he asked me about it,—stated that
there were some rotten potatoes in the car.

Q. What did he ask about the potatoes ?

A. Simply told me there were some rotten potatoes in
the car.

Q. You just now stated heasked you abont the potatoes
on account of rotten ones. What do you mean by that?

A. T mean he called me up and told me there were some
rotten potatoes in the car.

Q. You mean to say that was after Klock & Hankins.
had accepted the potatoes?

A. My understanding was that they had accepted the
potatoes at that time.

We think that this evidence was sufficient to justify the
court in submitting to the jury the question as to whether
Foster notified Warrell in the communication had with
him by wire, that Klock & Hankins had refused to accept
the potatoes.

3. “If you believe from all the evidence in this case that
Warrell, the person to whom the potatoes were consigned,
gave such instructions or directions to Foster concerning
the assorting of the potatoes by Klock & Hankins, as
might reasonably be, and were, understood by Foster to
constitute an order or direction to deliver the potatoes to
Klock & Hankins, and, acting on such instructions, Foster
did deliver the same to Klock & Hankins, then such de-
livery must be deemed a delivery to said Warrell, and your
verdict must be for the defendant.” Of this instruction
counsel says: “This instruction is prejudicial and errone-
ous, for the reason that it, in substance, teils the jury that
the defendant will be released from liability for a delivery
to other than the cousignee upon the slightest showing of”
care.” We do not think that the plaintiff in error has
any just cause of complaint by reason of the giving of this
instruction. It is undoubtedly true that the contract of a
common carrier is not only to safely carry but to deliver;
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and delivery must be made within a reasonable time, at
the place, and to the person to whom the goods are con-
signed. The whole question litigated in this case was
whether the railway company delivered the goods to Klock
& Hankins by order of the consignee, Warrell. The jury
found that Warrell directed the railway company to de-
liver the gouds to Klock & Hankins, and the evidence
supports that finding. Such delivery, then, was, in effect,
a delivery to Warrell, the consignee.

It is said by counsel that the delivery of this car of po-
tatoes to Klock & Hankins was negligently made and un-
authorized, because the bill of lading was not presented by
them. Doubtless the rule is that the delivery of goods by
a common carrier to the consignee thereof is made at the-
peril of the carrier, unless when made the consignee sur-
renders the bill of lading either made or indorsed to him-
self. (Furman v. Union P. R. Co., 106 N. Y., 579;

Weyand v. Atchison, T. & 8. F. R. Co., 39 N. W. Rep.
[Ia.], 899.) The reason for this rule is that the bill of
lading js the symbol of ownership of the property, and
though not negotiable is assignable. A shipper may de-
liver goods to a common carrier consigned to a purchaser
of such goods, and at the same time make a draft or bill
of exchange on the purchaser for the price of the goods
shipped and attach thereto the bill of lading and his in-
dorsement thereon for the goods. In such a case as this,
and like cases, if the carrier deliver goods to the consignee
thereof without the surrender by him of such a bill of
lading, such delivery would be made at the peril of the
carrier; and if the consignee failed to pay for the goods
the carrier would be liable to the shipper or owner for their
value. (Furman v. Union P. R. Co., 106 N. Y., 579.) But
the case at bar does not fall within the rules stated above.
Warrell represented the owner of the potatoes, and acted
for him, and the evidence tends to show, and the jury have
found, that the owner of the potatoes, or Warrell for him,
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contracted for their delivery to Klock & Hankins. The
railway company, then, has not violated its contract, and is
not liable in this action. (Dobbin v. Michigan C. R. Co.,
21 Am. & Eng. R. Cases [Mich.], 85.) The judgment of
the district court is .
AFFIRMED.

Joserr HoLus v. MaLcoLm C. MITCHELL.
FiLep OcroBER 17, 1894. No. 5700.

1. Appeal: JUSTICE OF THE PEACE: JUDGMENT ON AWARD. A
judgment rendered by a justice of the peace on an award made
by arbitrators under the provisions of article 3, chapter 2, Com-
piled Statutes, 1893, is no more conclusive or final than aun or-
dinary judgment at law rendered by such justice, and may be
appealed from by either of the parties to such award.

2. : TRIAL DE Novo. A party whoduly appeals to the district
court from a judgment rendered against him by a justice of the
peace is entitled to a trial de novo, in the appellate court, of the
facts upon which the judgment appealed from was rendered.

3. : HERD LAW: AwWARD. The provisions of sections 991-995

of the Code of Civil Procedure are not applicable to awards
made under article 3, chapter 2, Compiled Statutes, 1893.

ErroR from the district court of Saline county. Tried
below before Morris, J.

Hastings & McGintie and Robert Ryan, for plaintiff in

error.
0. M. Quackenbush, contra,

Raaan, C.

On the 31st day of March, 1891, Malcolm C. Mitchell
caused some hogs belonging to one Joseph Holub, which
were found trespassing upon the cultivated lands of the
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former, to be impounded in pursuance of the provisions of
article 3, chapter 2, Compiled Statutes, 1893. Mitchell and
Holub being unable to agree on the amount of damages and
costs sustained by the former and resulting from the tres-
passing of said hogs, arbitrators, selected by said parties
under section § of said article, assessed such damages, and,
according to section 6 of said article, made in writing an
award of such damages. Holub having failed for five
days to pay the award so made, Mitchell filed said award
with a justice of the peace of Saline county, who rendered
judgment thereon in favor of Mitchell and against Holub
for $19 and costs. Within ten days after the filing of said
award with said justice of the peace, Holub duly appealed
therefrom to the district court, and Mitchell there filed a
petition against Holub in words and figures as follows:

“ Now comes said plaintiff and alleges for cause of ac-
tion against the defendant :

“1. That on the 21st day of March, 1891, the defend-
ant’s hogs, nine in number, did trespass upon the cultivated
lands in the possession of this pla:ntiff, and thereupon the
plaintiff took up and impounded said stock.

“2. That on the same day plaintiff served upon the de-
fendant a notice of the taking up of said stock, a copy of
said notice being hereto attached and marked ¢ Exhibit A.

“3. That on the 23d day of March, A. D. 1891, the
defendant notified this plaintiff that he objected to the
amount of damages claimed, and appointed William Den-
ton as his arbitrator; that on the same day the said William
Denton and Henry Hicks, the arbitrators appointed by the
defendant and this plaintiff, inquired into the damages done
and made an award in writing which is hereto attached
and marked ¢Exhibit B;’ that the said defendant Joseph -
Holub failed and refused to pay said award for five days
after the rendition of the same, whereupon, on the 31st day
of March, A. D. 1891, plaintiff filed said award with J.
H. Squires, a justice of the peace in and for said county,



Vor. 42] SEPTEMBER TERM, 1894. 391

Holub v. Mitchell.

and asked the court to render judgment thereon, and on
the 1st day of April, A. D. 1891, said justice did render
judgment thereon for the sum of $19 and costs, taxed at
$1.05; that said judgment has never been reversed, and
now uvpaid. Wherefore plaintiff prays that said award be
adjudged valid and that he have and recover thereon from
the defendant the sum of $19 and costs of suit.”

To this petition Holub filed a demurrer, alleging as
grounds thereof that said petition did not state facts suffi-
cient to constitute a cause of action. The district court
overruled the demurrer and rendered judgment in favor of
Mitchell for the amount claimed in his petition, to reverse
which judgment Holub prosecutes proceedings in error to
this court.

It will be observed that there is no allegation in the
petition of any damages sustained by Mitchell by reason
of the trespassing of Holul’s hogs. It appears that the
learned judge of the district court was of opinion that the
validity and conclusiveness of the award made in this case
by the arbitrators, and filed with the justice of the peace,
were to be determined in the manner provided by sections
991-995, of the Code of Civil Procedure, and that, as the
appellant Holub had not filed with said justice an affidavit
stafing that he verily believed that such award was obtained
by fraud, corruption, or other undue means, therefore the
award made was final, and that neither it nor the judgment
rendered thereon by the justice of the peace could be ap-
pealed from. We are of opinion that said sections of the
Code of Civil Procedure are not applicable to awards made
under said article 3 of said chapter 2. By the provisions
of said sections of the Code of Civil Procedure, parties
between whom a dispute exists are permitted to submit the
matter in dispute to arbitrators, and the award made by
them and filed with the justice of the peace is conclusive
and binding upon parties to the dispute, unless attacked for
fraud, corruption, or other undue means; but in the arbi-
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tration proceedings provided for by said sections of the
Code of Civil Procedure the disputing parties, and each of
them, act voluntarily, whereas by the provisions of section
4 of said article 3, chapter 2, it is provided that if the
owner of the trespassing stock shall refuse, within forty-
eight hours after being notified in writing, to pay the dam-
ages claimed to have been done by his stock, and he shall
refuse to appoint an arbitrator to represent his interest, his
stock shall be sold as upon execution. The arbitration,
then, provided for by said article 3 of said chapter 2 is not
a voluntary one; and by section 6 of said article it is ex-
pressly provided that either party may appeal from the
award made by the arbitrators, or from the judgment ren-
dered on such award by a justice of the peace. A judg-
ment rendered by a justice of the peace on an award made
by arbitrators under said article 3 of said chapter 2 is no
more conclusive or final than an ordinary judgment at law
rendered by such justice of the peace, and may be appealed
from by either of the parties to said dispute or award; and
a party who duly appeals to the district court from a judg-
ment rendered against him by a justice of the peace is en-
titled to a trial de novo, in the appellate court, of the facts
upon which the judgment or award appealed from was
rendered. The judgment of the district court is reversed
and the case remanded with instructions to sustain the
demurrer of Holub to Mitchell’s petition, with leave to
Mitchell, if he so desires, to amend his petition.

REVERSED AND REMANDED.

Ryan, C,, not sitting.
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CARRIE STOVER ET AL. V. THoMAS A. HAZELBAKER.
FILED OcToBER 17,1894, No. 5002.

1. Forecible Entry and Detainer: FINDING oOF Facr. The
only finding of fact that can be lawfully made in the trial of a
forcible detainer case is whether or not the defendant therein is
guilty of forcibly detaining the premises.

2.

: JUDGMENT. The only judgment that can be pronounced
in such a case is that the plaintiff have restitution of the prem-
ises sued for, or that the plaintiff’s action be dismissed and that
the defendant go hence without day.

3. Landlord and Tenant: FORFEITURE OF LEASE: WAIVER
BY ACCEPTANCE OF RENT. The acceptance of rent, by a land-
lord from his tenant, which falls due after the forfeiture of the
lease, declared by the lapdlord for the non-pa&meut of an in-
stallment of rent by the tenant, operates as a waiver by the
landlord of his right to insist upon a forfeiture of the lease
because of the tenant’s default.

4. : FOrCIBLE ENTRY AND DETENTION. A landlord brought
before a justice of the peace a forcible detainer suit against his
tenant to recover the leased premises. The basis of the action
was that the tenant had failed to pay the installment of rent
due by the terms of the lease on April 5, 1890. The landlord
had judgment of restitution, and the tenant appealed to the
district court. Pending the appeal, the monthly installments
of rent due subsequent to April 5, 1390, by the terms of the
lease, were paid by the tenant and accepted by the landlord.
The appellate court found the defendant guilty. Held, Error.

Error from the district court of Clay county. Tried
below before MORRIS, J.

The opinion contains a statement of the case.

8. W. Christy, for plaintiffs in error:

The acceptance of rent on a lease is a waiver of all de-
faults then existing. (Collins v. Hasbrauck, 15 Am. Rep.
[N. Y.], 412; Hornbrooks v. Lucas, 49 Am. Rep. [W.
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Va.], 277; Wolffe v. Wolffe, 44 Am. Rep. [Ala.}, 526;
Paulman v. Cheny, 18 Neb., 394; Izard v. Kimmell, 26

Neb., 51; Schneider v. Lord, 28 N. W. Rep. [ Mich.], 773;
Gluck v. Elkan, 30 N. W. Rep. [Minn.], 446.)

William M. Clark, contra.

Defendant in error did not file a brief,

Raaax, C.

Thomas A. Hazelbaker leased to Carrie Stover a hotél
in the village of Edgar, in Clay county, Nebraska. The
lease was in writing, and by its terms Mrs. Stover was to
occupy the premises from the 5th of March, 1890, to the
5th day of March, 1891, paying Hazelbaker as rent $50
on the 5th day of March, 1890, and a like sum on the
5th day of each month thereafter. When the rent fell due
on the 5th of April, 1890, Mrs. Stover tendered in pay- .
ment thereof to Hazelbaker a past due note she held against
him, on which there was due as much as the rent amounted
to. Hazelbaker refused to accept this note in payment of
the rent due on April 5, 1890, and on the 19th of the same
month brought a suit before a justice of the peace in forci-
ble detainer against Mrs. Stover, alleging as ground for
such suit her failure to pay the rent due April 5, 1890.
From the judgment rendered by the justice of the peace
an appeal was prosecuted to the district court, where the
case was tried and a judgment rendered on the 29th day of
May, 1891.

- The installment of rent which was due to Hazelbaker by
the terms of the lease on the 5th day of May, 1890, was
on that date paid by Mrs. Stover to Hazelbaker, and ac-
cepted by him as rent from May 5 to June 5, 1890. All
other installments of rent that matured after the 5th of
May, 1890, by the terms of the lease, were promptly paid
when due by Mrs. Stover and accepted by Hazelbaker in
payment and discharge of the rent of the leased premises
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up to and including the payment that fell due on March
5,1891. These facts appearing on the trial had in the
district court, the judge of that court, to whom the case was
tried without the intervention of a jury, made the follow-
ing finding: “That the defendant in this case * * *
has not paid rent on the premises herein for the month be-
ginning April 5, 1890, and ending May 5, 1890, and that
the same was demanded; and court finds the defendant
guilty. The court further finds that for each succeeding
month since May, 5, 1890, the rent for the said premises has
been paid by defendant and accepted by plaintiff. The
court farther finds that the plaintiff is entitled to a judg-
ment against the defendant * * *  for the sum of $50,
the accrued rent for the month beginning April 5, 1890,
and ending May 5, 1890, and interest thereon at the rate
of seven per cent per annum from April 5,1890.” And
thereupon the district court pronounced the following judg-
ment: “It is therefore cousidered and adjudged by the
court that the plaintiff * * * have and recover from
the defendant * * * the sum of $53.85, and costs of
this action.” To reverse this judgment Mrs. Stover has
prosecuted a petition in error to this court.

1. We do not see how it is possible to sustain this judg-
ment. The only finding of fact that can be lawfully made
in the trial of a forcible detainer case is whether or not
the defendant therein is guilly of forcibly detaining the
premises, and the only judgment that can be pronounced -
in such case is that the plaintiff have restitution of the
premises sued for, or that the plaintiff’s action be dismissed
and that the defendant go heuce without day. In the case
at bar the right of Hazelbaker to recover from Mrs. Stover
the rent for the premises from April 5, 1890, to May 5,
1890, or the right of Mrs. Stover to set-off against said
rent the note she held against Hazelbaker, were not in is-
sue. This was not a suit by Hazelbaker to recover rent
for the premises.
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2. But we are of opinion that the finding made by
the district court, that Mrs. Stover was guilty of forcibly
detaining the premises sued for, because the rent which
matured on April 5, 1890, had not been paid, is contrary
to the law of the case. The acceptance by Hazelbaker
of the installment of rent which matured after the fail-
ure of Mrs. Stover to pay the installment which fell due
on April 5, 1890, was a waiver by Hazelbaker of his
right to insist on a forfeiture of the lease by reason of Mrs.
Stover’s failing to pay the rent from April 5 to May 5,
1890. The acceptance of rent by a landlord from his
tenant, falling due after a forfeiture declared by the land-
lord for non-payment of an installment of rent, operates as
a waiver of the breach complained of. (2 Taylor, Landlord
& Tenant, sec. 497.) GQomber v. Hackett, 6 Wis., 323, is
a case very much like the one at bar. The action was forci-
ble detainer brought before a justice of the peace. The
basis of the action was that the lessee, contrary to the
terms of the lease, had cnt some timber on the leased prem-
ises. The case was tried before a justice of the peace, and
a judgment rendered in favor of the landlord. An appeal
was then taken to the county court, and on a trial there
the lessee proved that since the cutting of the timber by
him he had paid to the landlord a year’s rent of the leased
premises, which by the terms of the lease became due sub-
sequent to the time that he had cut the timber, which act
was made the basis of the forcible detainer suit. The
county court, however, decided that the acceptance of this
rent by the landlord was not a defense, and a judgment of
restitution was again rendered in favor of the landlord.
The tenant then took the case on error to the supreme court
of Wisconsin. ~ Cole, justice, delivering the opinion of that
court, said: “By this act [the acceptance of rent by the
landlord from the tenant which accrued by the terms of
the lease after the cutting of timber by the tenant] the
landlord recognized the lease as a subsisting, operative con-
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tract; and he ought not, therefore, to be permitted further
to insist upon the forfeiture, if there had been ome., It
was optional with him to consider the estate forfeited for
condition broken, and proceed to recover possession, or to
waive the forfeiture and consider the lease valid. He has
made his election and must abide by it. It would be very
inequitable and unjust to permit the landlord to recover
possession of the premises when he had already received
from his tenant the rent for the use of the same to March,
11858;” and the judgment of the district court was reversed.
To the same effect see Watson v. Fletcher, 49 Ill, 498;
Garnhart v. Finney, 40 Mo., 449; Lewis v. City of St.
Louis, 69 Mo., 595; Johnson v. Douglass, 73 Mo., 168.
In the case at bar, if Mrs. Stover failed to pay the rent
due by the terms of the lease on April 5, 1890, Hazelbaker
then had the option of declaring the lease at an end and
retaking possession of the leased premises; but having ac-
cepted the rent due him by the terms of the lease which
matured on the 5th of the months of May, June, July, etc.,
he thereby estopped himself from insisting on a forfeiture
of the lease for the failure of his tenant to pay rent from
April 5 to May 5. The judgment of the district court is

REVERSED.

JaMes W. PorTErR V. MERRICK COUNTY.
FiLED OcToBER 17,1894, No. 5911.
Sheriffs: MILEAGE. For conveying insane patients to the hospital
a sheriff is entitled to mileage at the rate of five cents per mile

and not at the rate of ten cents per mile.

Error from the district court of Merrick county. Tried
below before MARSHALL, J.
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J. W. Sparks, for plaintiff in error.
A. Ewing, contra.

Irviyg, C.

A single question is presented by this record, to-wit: Is
a sheriff, for conveying insane patients to the hospital en-
titled to mileage at ten or at five cents per mile? Chapter
28 of the Compiled Statutes relates generally to the subject
of feed, and section 5 of that chapter relates to the fees of
a sheriff. Among the items of that section is the follow-
ing: “Traveling expenses for each mile actually and nec-
_essarily traveled, five cents.” This section, without ma-
terial difference, appeared in the Revised Statutes of 1866.
Chapter 86, Compiled Statutes, relates to the penitentiary,
and section 33 of that chapter is as follows: “The ex-
penses and legal fees of sheriffs and other officers, incurred
- in conveying convicts to the penitentiary, shall be approved
by the auditor of state, and paid out of the state treasury;
said auditor may allow for said expenses and fees the fol-
lowing rates: For sheriff, three dollars per day; for each
assistant or guard absolutely necessary, two dollars per day,
and ten cents per mile for traveling expenses in going and
coming.” This section was in an act adopted in 1870. In
1873 an act was passed providing for the hospital for the in-
sane. This act became chapter 40 of the Compiled Statutes,
and section 50 of that chapter relates to the compensation of
the commissioners of insanity and other officers. Among
other things the section provides: “ The examining physi-
cian shall be entitled to $5 for each case examined, and
mileage at the rate of ten cents per mile each way. The
sheriff shall be allowed for his personal service in convey-
ing a patient to the hospital and returning therefrom, at
the rate of $3 per day for the time necessary and actually
employed, and mileage the same as is allowed in other
cases, and for other service the same fees as for like serv-
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ices in other cases.” On the one side it is contended that
the language, “mileage the same as is allowed in other
cases,” refers to the cases provided for in section 5, chapter
28. On the other side it is claimed that the phrase refers
back either to the allowance in the same section of ten
cents a mile to the examining physician, or if not that, then
to chapter 86, section 33, fixing ten cents per mile for
the conveyance of prisoners to the penitentiary, it being
argued that the services there performed are analogous to
this, and that is, therefore, the same mileage as is allowed
in other cases within the meaning of the section we are
construing. We think the former construction is correct.
Had the legislature intended to measure the sheriff’s mile-
age by that allowed the examining physician, it certainly
would have used language more apt for that purpose. Had
it intended to fix the same mileage as for conveying a pris-
oner, a reference would be made to that service, as the sec-
tion providing for such mileage is the only one of that
character. We think that section 50 plainly refers back to
section 5 of chapter 28. The language is not that the
sheriff shall receive such mileage as is allowed in like cases,
but the same as is allowed in other cases, and this provision
is immediately followed by one allowing for other services
the same fees as for like services in other cases. The latter
clause evidently refers back to section 5, which fixes the
sheriff’s fees for different services which he may perform,
and we can see no reason for giving the section such a con-
struction that the provision for mileage shall be made to
refer to one section and the provision for other services to
another one, when the latter contains an express and gen-
eral provision as to mileage.

It is said, in argument, that there is no reason why the
sheriff’s mileage for conveying a patient to the hospital
should be less than for conveying a prisoner to the peni-
tentiary, or less than the mileage of the examining physi-
cian in cases of insanity, Were the question of construc-
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tion very close, this argument might have sufficient weight
to control the decision; but we think it so clearly appears
that the legislature intended to refer back to section 5,
chapter 28, that we cannot attach much importance to the
argument. For some reason the legislature has seen fit to
provide a different compensation in such cases, The con-
clusion so reached accords with the judgment rendered in
the district court, which is, therefore,
AFFIRMED.

JouN M. BARBER ET AL. V. JULIA A. HILDEBRAND
: ET AL.

FILED OCTOBER 17, 1894. No. 5504.

1. Real Estate Brokers: WHEN RIGHT To COMMISSION AC-
CRUES: CONTRACTS. A real estate broker is ordinarily entitled
to his commission when he has produced a purchaser willing
and able to purchase on the terms proposed by the principal, but
the broker and principal may agree on different terms, and if
they do so, the broker is only entitled to commission when he
has complied with the terms of the special contract.

2. Evidence: CoNTRACT BETWEEN BROKER AND PRINCIPAL.
In establishing the contract between the broker and his prinei-
pal the parties are not bound by the terms of the written con-
tract between the principal and purchaser, although it may evi-
dence a portion of the broker’s contract. In such a case parol
evidence may be introduced, even if it operate to contradict or
vary the terms of the written contract between the principals,

3. Real Estate Brokers: CoMMIssioN. Where the contract be-
tween the principal and the broker was that no commission
should be paid unless an exchange of land were actually con-
summated, and a contract of exchange was entered into whereby
the exchange was made conditional upon the purchaser’s fur-
nishing an abstract showing perfect title to the land to be given
by him in exchange, and the purchaser furnished an abstract
which did not show good title in him, and the exchange was
not effected, keld, that the broker was not entitled to his com-
mission.
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4. Bvidence: FOREIGN Laws. The law of a sister state, whenin-
volved in the determination of an action here, is a fact to be
established by evidence, and, so far, at least, as it is not statu-
tory, is the proper subject of expert testimony.-

Error from the district court of Lancaster county.
Tried below before TIBBETS, J.

The facts are stated by the commissioner.

Talbot & Bryan, for plaintiffs in error:

Everything talked of before the written contract was
signed was merged in that contract, and the court erred in
allowing witnesses to testify, over plaintiff’s objections, to
matters previously discussed. (2 Parsons, Contracts, pp.
679, 680; Kain v. Old, 2 Barn. & C. [Eng.], 627; Mum-
ford v. M’ Pherson, 1 Johns. [N. Y.], 414; Hamilion v.
Thrall, 7 Neb., 210; Mills v. Miller, 4 Neb., 441; Dodge
9. Kiene, 28 Neb., 216.)

The contract between the two principals was binding in
law. (1 Parsons, Contracts, p. 6; 3 Am. & Eng. Ency.
Law, 41; Baker v. Kansas City, 8t. J. & C. B. R. Co., 3
S. W. Rep. [Mo.], 486; McGavock v. Woodlief, 20 How.
[U.8.], 221; Kock v. Emerling, 22 How. [U. S.], 69;
Sibbald v. Bethiehem Iron Co., 38 Am. Rep. [N. Y.], 444.)

There was no condition outside of the contract bind-
ing upon the parties, and the verdict is contrary to in-
structions. (Goss v. Stevens, 32 Minn., 472; Middleton v.
Findla, 25 Cal., 76 ; Barnard v. Monnot, 3 Keyes [N. Y.],
203.) .

The broker earned his commission when he procured
parties to sign the contract introduced in evidence which
was acceptable to themselves. (Barnard v. Monnot, 3 Keyes,
[N. Y.],203; Love v. Miller, 53 Ind. 294; Pearsen v.
Mason, 120 Mass., 53 ; Leete v. Norton, 43 Conn., 219 ;
Knapp v. Wallace, 41 N. Y., 477 ; Cook v. Fiske, 12 Gray
[Mass.], 491 ; Glentworth v. Luther, 21 Barb. [N. Y ], 145;

30 '
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Doty v. Miller, 43 Barb. [N. Y.], 529; Shepperd v. Hed-
den, 29 N. J. Law, 341; Lincoln v. McClatchie, 36 Conn.,
136 ; Mooney v. Elder, 56 N. Y., 238; Higgins v. Moore,
34 N. Y., 424.)

The broker is not a guarantor of title and the court
erred in allowing the abstract to the property in contro-
versy to be introduced in evidence. (Doty v. Miller, 43
Barb. [N. Y.], 529; Moses v. Bierling, 31 N. Y., 462;
Glentworth v. Luther, 21 Barb. [N. Y.}, 147; Van Lien v.
Byrnes, 1 Hilt. [N. Y.], 134.)

Thomas C. Munger, contra :

Reference was made in argument to authorities as follows :
On first point made by plaintiffs in error: Morrissey v.
Schindler, 18 Neb., 672 ; Oberfelder v. Kavanaugh, 29 Neb.,
430 ; Palmer v. Witcherly, 15 Neb., 100 ; Stevenson v. An-'
derson, 12 Neb., 83 ; Wright v. Greenwood, 7 Neb., 435 ;
Norman v. Waite, 30 Neb., 302. On second point made
by plaintiffs in error: Fraser v. Wyckoff, 63 N. Y., 445.
On third point made by plaintiffs in error: Delaney v.
Linder, 22 Neb., 274,

The brokers would not be entitled to a commission.under
the contract, and Hildebrand was not liable, until the con-
dition for furnishing an abstract showing a perfect title
was performed. (Fraser v. Wyckoff, 63 N. Y., 445; Rock-
well v. Newton, 44 Conn., 333; Pierce v. Truitt, 12 Atl.
Rep. [Pa.], 661; Hyams v. Miller, 71 Ga., 608; Ward v.
Cobb, 148 Mass., 518.)

The rule that a broker is entitled to his commissions
when be has made a contract between the parties is limited
to contracts binding the parties, and of which the courts
will decree a specific performance. (Ward v. Cobb, 148
Mass., 518; Love v. Miller, 53 Ind., 294; Rice v. Mayo,
107 Mass., 550.)

Specific performance will not be decreed where the ven-
dor’s title is defective. It must be free from reasonable
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doubt. (Pomeroy, Equity Jurisprudence, sec. 1405; Max-
well, Pleading and Practice, 630; Bensel v. Gray, 80 N.
Y, 517.)

Irving, C.

Barber and Fowler, the plaintiffs in error, sued Julia A.
Hildebrand and Fred Hildebrand, her husbaud, for $250,
alleged to have been earned by the plaintiffs as brokers
in effecting an exchange of real estate for the defendants,
There was a verdict and judgment for the defendants which
the plaintiffs seek to reverse. Thirty errors are assigned.
In argument the plaintiffs in error do not treat them sepa-
rately, but discuss several general propositions, to one or
another of which each of the assignments of error relates.
‘We shall pursue the same course,

Mrs. Hildebrand was the owner of certain real estate
and personal property in Lancaster county, and of what
the parties style a “relinquishment of filing” on certain
land in Holt county. There is no doubt that there was
some arrangement made with the plaintiffs, who were real
estate brokers, to obtain an exchange of this property. It
is equally clear that through the efforts of the plaintiffs a
contract, the nature of which will be hereafter referred to,
was entered into between the Hildebrands and one Wright,
whereby Wright was to exchange for the property certain
hotel property in Shenandoah, Iowa. It further appears
that the contract was not carried into effect and the ex-
change was never in fact made. The plaintiffs contend
that their duties were discharged and their commissions
earned “when they produced Wright, able and willing to
make the exchange on terms fixed by Hildebrand. The
answer of Fred Hildebrand was a general denial. The
evidence clearly showed that he was merely agent for Julia.
The court instructed a verdict in his favor, and we do. not
understand that the plaintiffs now complain of that action.
The defenses of Julia Hildcbrand were: (1) A denial of
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the contract with Wright, set out in the petition; (2) that
the contract between her and the plaintiffs was that no
commission should be paid except upon an exchange made
upon terms fixed by her, and.upon the consummation of
the exchange to the satisfaction of both parties by the de-
livery of deeds; (3) that one of the terms of Mrs. Hilde-
brand’s contract with plaintiffs was that any purchaser
must produce an abstract of title of the property to be ex-
changed showing perfect title, and that unless perfect title
should be shown by such abstract, no exchange should be
effected and no compensation paid plaintiffs; (4) that
Wright’s property was not as represented, either as to in-
cumbrances or description. The contract between Wright
and Hildebrand described the property to be exchanged and
stated the price, and then concluded as follows: *“Each
party furnishing abstract showing perfect title and deeding
property with good and sufficient warranty deed. * * *
Second party reserves the right to see said property again,
and if property is not as represented, then this contract to
be void, otherwise in full force and effect. Each party
agrees to pay one-half commission on said deal, commission
to be $500.” This was signed by Wright and by “Julia
Hildebrand, by Fred Hildebrand.” Below the signatures
was the following: “This is to certify that I have exam-
ined said property in the within contract and find same as
represented, and this day accept same.”” This last sentence
was subscribed by Julia Hildebrand. The evidence was
conflicting as to whether she signed her name below this
statement, knowing it was there, or whether she subscribed
the contract and this statement was thereafter written above
her signature. For the purpose of considering the ques-
tions presented for review this question is not very impor-
tant. :
The first proposition of the plaintiff in error is that al
oral negotiations were merged in the written contract, and
that the court erred in allowing witnesses to testify as to
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such oral negotiations. An examination of the record and
of the assignments of error does not show that any effort
was made to prove that the actual contract between Wright
and Mrs. Hildebrand was other than as embodied in the
writing. 'The evidence objected to related not to the con-
tract between Wright and Mrs. Hildebrand, but to the con-
tract between the brokers and Mrs. Hildebrand, upon which
this suit is based. The writing did not embody this con-
tract. 'The final clause, that each party should pay one-
half of the commission, amounting to $500, wus simply an
agreement between vendor and purchaser to divide this
commission between them. It was not a contract with the
brokers for the payment of a commission. Whatever the
contract may have heen between Wright and Mrs. Hilde-
brand, the right of the brokers to their commission de-
pended not upon this contract, except as it might evidence
the performance of the brokers’ contract, but it depended
upon the agreement between the vendor and the brokers.
This lay in parol and the evidence was properly admitted.

The second proposition of plaintiffs is as follows: “That
the contract between the two principals was binding in
law.” The sixth proposition is that “the written contract
for the purchase of the real estate, binding the purchaser
and seller, was a sale, and the broker was, therefore, en-
titled to his eommis<ion.” There is no doubt that the
written contract was suftlicient to satisfy the statute of
frauds, but it does not follow that the brokers were, there-
fore, entitled to their commissions. The contract was con-
ditional in two respects. In the first place “perfect title”
was regnired to be shown by an abstract furnished by the
vendor, and in the next place Mrs. Hildebrand reserved
the right ro examine the property, and if she found it not
as represented the contract became void. There was evi-
dence tending to show that the contract of employment was
snbstantially as alleged in Mrs. Hildebrand’s answer, in
which case the contract of sale would not entitle the brok-
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ers to commission unless these conditions were satisfied and
the sale in fact made.

The third proposition is “that there was no condition
outside of the contract binding on the parties, and that the
verdict is contrary” to certain instructions, The point
urged here is that if an enforceable contract of sale was
entered into between the principals their failure to perform
it, or its subsequent rescission, would not defeat the brok-
ers’ right to commission. There is no doubt of the correct-
ness of this proposition, but the instructions which it is
said that the jury must have disregarded in this respect
submitted the question as to whether or not the conditions
upon which alone the contract was to become operative had
Leen satisfied. Upon this the evidence warranted the find-
ing that one at least, to-wit, that in regard to abstracts dis-
<losing perfect title, was not satisfied. The jury evidently
found that the contract of employment was as asserted by
Mrs. Hildebrand, and that the contract did not become en-
forceable by reason of defects in Wright’s title, These
findings were sustained by the evidence and warranted by
the instructions, and the result was not in violation of the
principle that an enforceable contract between the princi-
pals entitled the brokers to their commission, without re-
gard to unenforceable parol conditions or subsequent con-
duct.

The fourth proposition is that the brokers earned their
commission when they procured parties to sign a contract
acceptable to the principal. Nothing need be said on this
except that it overlooks the condition attached to the con-
tract of sale, and would only be applicable to this case, had
the contract been unconditional, or if the condition had
been performed, a state of affairs evidently contrary to the
finding of the jury here.

The fifth proposition is that the broker is not a guarantor
of title, and the court erred in allowing in evidence the ab-
stract of title and extrinsic evidence as to its condition,
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The brokers were not guarantors of title, and had the sale
failed because of a defect in the Hildebrand title, Mrs. Hil-
debrand could hardly defeat the action upon that ground.
But we reiterate that it was a condition of the contract that
perfect title to land acquired should be shown by an ab-
stract to be furnished for that purpose, and it was the
brokers’ duty to procure not only a purchaser willing to
buy but one able to buy, and if they procured a purchaser
who was not able to show the title the contract required, to
the property which he was to give in exchange, he was not
able to meet the vendor’s terms and the commission was
not earned. By the contract the parties rested the title
upon abstracts to be furnished. The abstract which was
furnished by Wright was competent evidence as to the
state of his title and property admitted for that purpose.
Severgl lawyers were called as witnesses, who testified that
they had examined the abstract and that it did not show
title in Wright. We think that this evidence was compe-
tent. Wright’s property was in Iowa. The law of Jowa
determined his title. The law of Iowa, as applicable to
the facts shown by the abstract, was a fact in this case and,
except as to statute at least, the proper subject of expert
testimony. (Code of Civil P:ocedure, sec. 420.)

A more detailed discussion we think would be without
profit. The fundamental error running through the argu-
ment of plaintiffs is that they conceive the written contract
to be an absolute and enforceable contract between the prin-
cipals, whereas it was a conditional contract. There was
evidence tending to show that the conditions were not com-
plied with; that Hildebrand was not at fault, and that her
agreement was to pay only in case an exchange was con-
summated. The determination of these general questions
practically disposes of all the assignments of error.

. JUDGMENT AFFIRMED,
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CHARLES NYGREN, APPELLANT, V. KATIE NYGREN,
APPELLEE.

FiLED NOVEMBER 7, 1894. No. 5681.

1. Divorce: DECREE: REVIEW. The supreme court will not dis-
turb a decree granting a divorce where no question of law is
involved and the finding of the trial court is based upon con-
flicting testimony.

2. : LIEN or DECREE FOR ALIMONY. Since the enactment
of section 4a, chapter 25, Compiled Statutes, a decree for ali-
mony is a lien upon real estate the same as a judgment at law,
and is enforceable in the same manner.

3. : DECREE FOR ALIMONY: ORDER OF SALE. The decree of

the lower court, in so far as it orders the sale of specific real es-
tate for the payment of alimony, is reversed.

APpPEAL from the district court of Antelope county.
Heard lelow before ALLEN, J.

Simpson & Sornborger, for appellant,
Good & Good, contra.

Norvar, C. J.

The plaintiff and appellant filed in the district court of
Antelope county a petition for divorce, which, it is conceded,
failed to state a cause of action, and no evidence was offered
by the plaintiff to sustain the averments of the petition.
The defendant filed an answer and cross-petition, setting
up numerous specific acts of cruel and inhuman treatment
of the defendant by the plaintiff, and praying for a divorce
and alimony. The reply was a general denial. The dis-
trict court found the facts in favor of the defendant, and a
decree of divorce was entered. Defendant was restored to
her maiden name, and awarded $1,000. alimony. The de-
cree for alimony was made a specific lien upon a quarter
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section of land in Antelope county, which was ordered sold
to pay the $1,000, unless the plaintiff should pay the same
within sixty days from the rendition of the decree.

The first contention of appellant is that the decree for
divorce is not supported by the evidence. It is not impor-
tant that we should review the testimony in the case, and it
certainly would serve no useful purpose todo so. Itis suffi-
cient to state that the defendant’s testimony is to the effcct
that the plaintiff’s treatment of her during the time they
lived together, which was but a trifle over a year, was cruel
and brutal in the extreme; that he committed more than one
act of personal violence toward defendant, that in other re-
spects he was cruel and inhuman in his conduct toward her,
and called her vile and opprobrious names. The defendant’s
testimony, in part at least, is corroborated by her mother,
Bettie Oison, and one Ingri Hulsted, who testified by deposi-
tion. The plaintiff denies in his testimony, substantially,
that he was guilty of any of the acts of extreme cruelty
testified to by his wife. The trial court was in a better
position to pass upon the conflicting testimony adduced
before it than this court can from a mere reading of the
evidence. Our conclusion from the testimony accords with
that of the court below. There is suflicient evidence to
sustain the finding that the plaintiff is guilty of the extreme
cruelty charged in the defendant’s cross-petition. The de-
cree granting thedivorce, therefore, cannot be molested.

We will now consider whether the court erred in mak-
ing the amount of alimony allowed the defendant a liew
upun specific real estate of the plaintiff, and ordering the
land sold for the payment of the sum awarded as alimony.
This court, in Swansen v. Swansen, 12 Neb., 210, and
Brotherton v, Brotherton, 14 Neb., 186, held that a decree
for alimony is not a lien upon the real estate of the hus-
band, and that the trial court has no power to make xuch a
decree a lien; but since these cases were decided the state
legislature, in 1883, passed “An act to provide additional



410  NEBRASKA REPORTS.  [Vor 42

Nygren v. Nygren.

remedies for enforcement and collection of judgments and
orders for alimony or maintenance.” Sections 1 and 2 of
said act, the same being sections 4e¢ and 4b, chapter 25,
Compiled Statutes of 1893, read as follows:

“Sec. 4a. All judgments and orders for payment of ali-
mony or of maintenance in actions of divorce or mainte-
nance shall be liens upon property in like manner as in
other actions, and may in the same manner be enforced and
collected by execution and proceedings in aid thereof, or
other action or process as other judgments.

“Sec. 4b. The remedy given by this act shall be held to
be cumulative and in no respect take away or abridge any
subsisting remedy or power of the court for the enforce- -
ment of such judgments and orders ; Provided, Nothing in
this act shall affect the title of any bona fide purchaser for
value holding by reason of such dona fide purchase at the
date of its passage.” '

Section 26 of the same chapter, as amended in 1883,
reads as follows:

“Sec. 26. In all cases where alimony or other allowance
shall be decreed for the wife or for the children, the court
may require sufficient security to be given by the husband
for the payment thereof, according to the terms of the de-
cree. And upon the neglect or refusal of the husband to
give such security, or upon his failure to pay such alimony
or allowance, his real or personal estate may be sold as upon
execution for the payment of any sums due,upon such de-
cree. And in default of security for the payment of in-
stallments in future to fall due, the court may also appoint
a receiver to take charge of his real or personal estate, or
both, and hold the same, and the rents, issues, interests,
and profits thereof, for security for the payment of install-
ments in future falling due. And judgments and decrees
for alimony or maintenance shall be-liens upon the prop-
erty of the husband, and may be enforced and collected in
the same manner as other judgments of the court wherein
they are rendered.”
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By virtue of the section first above copied all judgments
or orders for the payment of alimony are made liens upon
property the same as judgments in actions at law, and
their collection is enforceable in the same manner as other
judgmen:s. In Atkins v. Atkins, 18 Neb., 474, it was held
that said section 4a was applicable to decrees for alimony
existing at the time of its adoption. If said section has
any force and validity and means what it says, the decree
for the payment of alimony in the case at bar immediately
upon its rendition became a lien upon the quarter section
in question, as well as all other real estate of the plaintiff
which he owned in Antelope county. Therefore the
plaintiff was not the least prejudiced or injured by the
making of the decree for alimony a specific lien upon the
160 acres. By force of the state it was a lien thereon,
without any order of the court; hence the decisions in
Swansen v. Swansen and Brotherton v. Brotherton, supra,
are not now in point, by reason of the change in the statute.

It only remains to be considered whether the court should
have ordered the sale of the quarter section to pay the sum
decreed as alimony. Neither of the sections quoted above
confers any express authority, while the import of section
4q is that a decree of alimony is a general judgment, which
can be enforced as an ordinary judgment, in which case
an execution may issue, and the personal property be
seized thereunder; and for want of per=onalty the writ may
be levied upon real estate. Section 26 authorizes the court
to require the husband to give security for the payment of
alimony allowed the wife, and upon the neglect or refusal
of the husband to give such security or pay such alimony,
execution may issue and his real estate and personalty
may be sold thereunder for the payment thereof. The
statute nowhere confers power upon the court to make the
decree for alimony a ‘charge upon particular real estate.
This court, in Segear v. Segear, 23 Neb., 306, in constru-
ing said section 4a, in an opinion delivered by Justice
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CoBs, says: “The provisions of this section establish the
character of an order for the payment of alimony with that
of a judgment at law, and limit the enforcement and col-
lection to the same means. It is not in the nature of a
tort, and in the absence of fraud, by the defendant, he could
not be subjected to a more summary method of collection
than that of levy and sale of property as upon executions at
law.” Cases may arise where it would not be erroneous
for the court to order the sale of specific real estate, as
where that was the only property the husband owned; but
such is not the case under review, since the defendant is
possessed of a quantity of personal property subject to
levy upon execution. The decree of the district court is
reversed so far as the same orders the sale of specific real
estate for the payment of alimony, and in all other re-
spects the decree is affirmed.

JUDGMENT ACCORDINGLY.

Love H. Jamesox v. Oxar L. KexT.
FILED NoVEMBER 7, 1894. No. 4797.

1. Replevin: JupeMENT: HARMLESS ERROR. A defendant in re-
plevin, where the issues are found in his favor, that he had the
right of possession merely of the property in controversy at the
commencement of the action, and that the property cannot be
returned, is entitled to a judgment for the value of such pos-
session, together with damages for withholding the property;
but in such case the failure to find the value of the defendant’s
right of possession, or to render judgment for the same, is not
an error of which the plaintiff can complain.

2. Evidence: DAMAGES. A party cannot testify as to his opinion
of the amount of his damages, but the facts upon which the
court or jury can make such estimates are to be given.

3. Replevin: BuirLnixgs: DaMaGEs. In an action of replevin for
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a building, injury to personag property therein occasioned by the
removal of the building cannot be recovered by the defendant as
an element of damage.

: EVIDENCE: EsTOoPPEL. The evidence in the case %eld not
to sustain the findings and judgment.

4.

Error from the district court of Saline county. Tried
below before MoRRis, J.

L. W. Colby and L. M. Pemberton, for plaintiff in error.
Hastings & MeGlintie, contra.

Norvar, C. J.

This is a suit in replevin, brought by the plaintiff in
error for the possession of a frame barn. There was a trial
to the court, and the following findings were made in the
cause: “The court finds, on the issues joined, for the defend-
ant, and finds that the defendant was entitled at the com-
mencement of this action to possession of the property in
controversy herein, and the court assesses the damages of
the defendant at the sum of one hundred and thirty-five
dollars, and the court finds the value of the property re-
plevied to be the sum of eighty dollars. The court fur-
ther finds that the property has passed out of the possession
of the plaintiff, and cannot be returned.” Plaintiff filed a
motion for a new trial, which was overruled, and thereupon
judgment was rendered on the fiudings as follows: “ It is
therefore considered by the court that the defendant, Omar
L. Kent, have and recover of and from the plaintiff, Love
H. Jameson, the sum of one hundred and thirty-five dol-
lars, his damages so as aforesaid assessed, and his costs
herein expended.” The proceedings are brought to this
court for review by plaintiff.

It is alleged that the judgment pronounced is erroneous
and contrary to the statute relating to actions in replevin.
Sections 191 and 191a of the Code of Civil Procedure read
as follows:



414 NEBRASKA REPORTS. [Vor. 42

Jameson v. Kent.

“Sec. 191. In all cases, when the property has been de-
livered to the plaintiff, where the jury shall find, upon issue
joined, for the defendant, they shall also find whether the
defendant had the right of property or the right of possess-
ion only, at the commencement of the suit; and if they
find either in his favor, they shall assess such damages as
they think right and proper for the defendant; for which,
with costs of suit, the court shall render judgment for the
defendant.

“Sec. 191a. The judgment in the cases mentioned in sec-
tions one hundred and nivety and one hundred and ninety-
one, and in section one thousand and forty-one of said code,
shall be for a return of the property or the value thereof in
case a return cannot be had, or the value of the possession
of the same, and for damages for withholding said property,
and costs of suit.” .

Under the foregoing sections where, in an action of re-
plevin, the property has been delivered to the plaintiff and
a return thereof cannot be had, the defendant, if successful
in the suit, is entitled to a judgment for the value of the
property, or the value of his right of possession of the
same, together with legal interest thereon from the date of
the unlawful taking, and damages for withholding the
property. In this case the defendant makes no claim of
ownership in the barn, but insists that he is eutitled to the
possession of the same. It will be observed that the trial
court found the defendant had the right of possession only
at the commencement of the suit; but it failed to assess the
value of such possession. The court, therefore, could not,
and did not, render judgment in any amount for the value
of the right of possession. We fail to discover in what
manner the plaintiff was prejudiced by the failure to ren-
der a judgment against him for the value of the defendant’s
right of possession of the property. The error was in his
favor. Kent is in no position to complain, since he intro-
duced no evidence as to the value of his right of possession
of the barn.
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Another ground urged for reversal is that the findings
and judgmeut are not sustained by sufficient evidence. It
appears that the barn in countroversy was formerly owned
by one Jefferys, who in May, 1889, sold it to one F. F.
Nichols, granting the latter the privilese of allowing the
building to remain on the lot, but to be moved therefrom
inside of a year. About the 20th day of February, 1890,
Nichols sold the barn to the plaintiff, Love H. Jameson.
Prior to said date, the defendant, Omar L. Kent, by per-
mission of Nichols, stored in said building nine tons of
broom corn then owned by him, which remained in the
building up to the time thix action was brought. Nichols,
during said period, kept some grain in a bin in said barn.
At the time permission was given to store the broom corn
it was not specified how long it was to remain; but it was
then stated by Nichols that he wanted to sell the barn, and
should he do so he expected the broom corn to be moved
at once. Prior to the sale to plaintiff, Nichols saw Kent
and notified him he desired the barn, as he was about to sell
it, and requested that the broom corn be taken away so
that Jameson could move the barn the following Friday.
The defendant replied, “I will not promise to move the
broom corn on that day, but will move it the first part
of the coming week.” Both before and at the time
plaintiff purchased the building he informed Kent of his
intention to buy, and that he should want possession in a
week or two, as he intended to move the building off the
lot. To this Kent said: “All right; buy it, and I will gec
the broom corn out and give possession in a few days.”
This conversation is undisputed by defendant. On the
strength of the above assurance plaintiff bought the prop-
erty, and the defendant having failed to vacate as agreed,
plaintiff, on March 24, 1890, replevied the barn and moved
the same from the lot on which it was standing. There is
some evidence, although not of the most convincing char-
acter, to the effect that the understanding between Nichols
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and the defendant was that the latter was to have posses-
sion of the building until May 1, 1890. This is positively
denied by Nichols; but considering the arrangement be-
tween defendant and Nichols was that the former was to
have the right to the use of the building until May 1,
1890, still Kent was not entitled to such possession at the
commencement of this action as against the plaintiff, inas-
much as Kent had promised Jameson, prior to the latter’s
purchase, that he would move the broom corn and give
possession of the barn in a few days. He thereby estopped
himself to claim the right of possession of the barn.
Kent never paid rent, nor did he agree so to do with either
Nichols or the plaintiff. As an accommodation merely he
was permitted to store his broom corn in the barn,

We think the court erred in the assessment of damages.
The evidence shows that the officer in executing the writ
of replevin did not in any manner interfere with the broom
corn which was then in the barn, but that the building was
removed from the lot on which it was standing, thereby
leaving the broom corn exposed after such removal. The
defendant insists, and on the trial he was permitted to prove,
that the day the barn was taken away he went to town
to see a doctor and on returning home the constable met the
defendant and informed him that he had moved the build-
ing ; that the same evening defendant had his sons procure a
quantity of boards from a lumber yard and cover the broom
corn therewith ; that during the following night there was
a severe storm which blew all the boards off and covered
the broom corn completely with snow, materially damag-
ing the same. The court permitted the defendant, over the
plaintiff’s objection, to testify that the damage to the broom
corn by reason of its becoming wet was $15 per ton,or $135.
It was upon this testimony alone that the court rendered
the judgment against the plaintiff for damages. Thisjudg-
ment is erroneous and cannot stand, for two reasons: In
the first place there was no competent evidence before the
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court to show in what sum the broom corn was damaged
by reason of the removal of the building. The only wit-
ness for the defendant was himself, who gave his opinion
merely as to the amount of his loss over the objections of
the plaintiff. To the question, “ How much, and to what
extent was it [the broom corn] damaged ?” he answered :
T had been offered $60 a ton for it,and after it was dam-
aged I had to take less than $45 a ton.”” In answer to the
question, “ What was it worth after the act of the plaintiff
in moving the barn at that time?”” he said: “ I consider
jt worth $15 a ton less.” The foregoing are fair speci-
mens of the questions propounded to the defendant and
his answers thereto relating to the amount of damages.
The facts should have been stated by the witness, instead
of his conclusions. It was for the trial court alone to de-
termine the amount of damages from the facts proved on
the trial. . There was no competent evidence showing the
market value of the broom corn just before or immediately
after it became injured, hence the assessment of damages
was erroneous. Again, the injury to the broom corn was
not a proper element of damage in this case. Plaintiff
did not sue out a writ of replevin for the broom corn, but
for the building in which it was stored. The latter alone
was taken under the writ, the former being left upon the
ground, where it was piled, unmolested and undisturbed.
The defendant was notified before suit was commenced to
take away his broom corn and he agreed todoso. He was
also notified immediately of the removal of the building,
in order that he might protect the Lroom corn from ex-
posure and damage. What more had the defendant a right
to expect? The plaintiff could not reasonably anticipate
that there would be a storm which would injure the prop-
erty. The damages claimed are too remote.

The question we have just been considering has been
passed upon by this court in Deitrichs v. Lincoln & N.W.
R. Co., 13 Neb.,47. That was an action of replevin to re-

31
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cover the possession of a frame dwelling, the cause being
tried before a referee. Chief Justice LAKE, in deliver-
ing the opinion of the court, says: “ Upon the trial the
plaintiff in error offered to show that in the removal of the
house under the order of replevin, damage was done to
certain of her personal effects therein. This offer was
wholly immaterial, and in rejecting it the referee ruled cor-
rectly. That was a matter that could not be properly ad-
judicated in this action, which concerned only the claims
of the respective parties to the house.” Upon principle,
as well as authority, we are of the opinion that the defend-
ant was not entitled to a judgment for damages. The
judgment is reversed and the cause remanded.

REVERSED AND REMANDED.,

Patrick Forp, JRr., V. STATE OF NEBRASKA.
FILED NOVEMBER 7, 1894. No. 7091.

1. Bail: CoNSTITUTIONAL PROVISION. The provision of section 9,
article 1, of the constitution, that “all persons shall be bailable
by sufficient sureties,’”’ etc., adds nothing .to the law of the sub-
ject, but is merely the declaration of an existing right.

The above provision has reference to bail as un-
derstood at common law, and in accordance with the practice
before the adoption of the constitution.

3. Bail Pending Review in Supreme Court. The right to
give bail pending proceedings by petition in error in this court,
after conviction for a felony, is not absolute, but rests in the dis-
cretion of the court.

Bail will be allowed in this court upon a showing of
probable error calling for a reversal of the judgment.

APPLICATION to supreme court by plaintiff in error to
be released on bail pending proceedings to review a judg-
ment of the district court for Douglas county, whereby he
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was sentenced for having committed the crime of larceny
as bailee. Application allowed,

Mahoney, Minahan & Smyth and Reese & Gilkeson, for
plaintiff in error.

George H. Hastings, Attorney Gleneral, for the state.

Posr, J.

This is an application by Patrick Ford, Jr., to be ad-
mitted to bail pending proceedings in error to review a
judgment of the district court for Douglas county, whereby
the petitioner was convicted of the crime of larceny as
bailee. The practice has long prevailed in this court to
admit to bail in like cases upon a showing of probable er-
ror. The application is, however, in this instance, resisted
by the state, not because of the absence of sufficient show-
ing of error in the record, but on the broad ground that
no authority has been conferred upon the courts of this
state to admit to bail persons convicted of felonies pending
proceedings in error. That contention is based upon the
provision contained in section 505 of the Criminal Code,
viz.: ‘“Whenever a person shall be convicted of a felony,
and judgment shall be suspended as aforesaid, it shall be
the duty of the court to order the person so convicted into
the custody of the sheriff, to be imprisoned until the case
in error is disposed of.” The meaning of that provision
is too obvious to be aided by construction, the only question
being whether it is in conflict with the fundamental law of
thestate. It might be supposed that so important a ques-
tion, and one so frequently arising in the administration of
the criminal laws, has been definitely settled by the courts
of this country, but a reference to the cases discloses a wide
diversity of opinion on the subject. The constitutional
provisions of the several states, so far as they relate to the
subject here involved, may be divided into two classes. In
one class, which includes Iowa, Maine, Michigan, Minne-
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sota, Mississippi, South Carolina, Wisconsin, and perhaps
others, the provision is that all persons before conviction
shall be entitled to bail, etc., while in the other class, in-
cluding this state, we find the provision, in substance, that
all persons shall be bailable: by sufficient sureties. It is
evident that constructions of the provision first named will
not materially assist in the solution of the question before
us, hence our examination will be confined in the main to
cases arising under constitutions similar to ours.

In Stute v. Ward, 2 ITawks [N, Car.], 443, (decided in
1832), it was held, no reference being made to the authori-
ties in this country or England, that the provision in ques-
tion was not applicable to prisoners after conviction, and
that no discretion was conferred upon the court or judge to
admit to bail in such a case.

In Re Langworth, 7 La. Ann., 247, (decided in 1852),
after a review of the cases bearing upon the subject, and a
reference to the practice in the court of king’s bench, it was
held that the prisoner was entitled to bail as a matter of
right, after conviction as well as before, and that it was not
within the discretion of the court to deny it.

The question was beforé the supreme court of California
in Ex parte Voll, 41 Cal., 29, and the conclusion announced
without reference to authority (two justices expressing no
opinion), that the right to bail, after conviction, was not
absolute, but was a matter within the discretion of the court,

In Ex parte Ezell, 40 Tex., 451, the court, after a review
of the authorities, rejected the doctrine of Langworth’s case
and followed State v. Ward, supra, holding the prisoner not
entitled, under any circumstances, to bail after conviction,
and the doctrine of that case was reasserted in Ez parte
Scwartz, 2 Tex. App., 75.

In Bennetl v. People, 94 1ll., 581, it was said that bail
should be denied pending an appeal, unless clearly shown
that there could be no conviction on a second trial, no ref-
crence being made to the provision of the constitution.
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In Hampton v. State, 42 O. St., 401, it was said that the
trial court may, in its discretion, allow bail after verdict
and before sentence, but a doubt was expressed respecting
the right after sentence, pending appeal.

The constitution of Mississippi, as we have seen, pro-
vides that all persons shall be entitled to bail before con-
viction. It was held, however, in Fz parte Dyson, 25
Miss., 356, that the right to give bail after sentence, pend-
ing an appeal to the supreme court, was not regulated by
the constitution but governed by the rules and practice of
the common law. A like view is expressed by Gilfillan,
C. J., under the constitution of Minnesota; in State v. Levy,
24 Miun., 362.

In the supreme court of the United States, where it has
not been made the subject of either constitutional or statu-
tory enactment, the practice is regulated "by rule, which
provides, in substance, that upon the allowance of a writ of
error in case of conviction of infamous crimes, the circuit
or district court, or any justice orjudge thereof, shall have
power to admit the accused to bail m such amount as may
be fixed. And in this connection we are reminded of a re-
cent decision of the district court of the United States for
the western district of Arkansas, Ex parte Hudson, not yet
reported, which appears to sustain the contention of the
state in this controversy. It seems that after conviction on
the charge of assault with intent to kill, the petitioner pro-
cured the allowance of a writ of error for the purpose of
securing a review of the judgment. At the same time Mr.
Justice White of the supreme court made an order to the
effect that the writ of error should operate as a supersedeas
upon the giving of bond by the accused in the sum of
$5,000, to be approved by the district judge; but the latter,
it seems, declined to act upon the bond tendered, holding
not only the order above mentioned, but the rule under
which it was allowed, to be without jurisdiction and void,
on the ground that authority had not been conferred upon
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the supreme court to admit to bail pending proceedings by
writ of error.

But turning from the decisions to the constitution, we
are impressed with the thought that the use of the words
therein, “all persons,” instead of “all persons before con-
viction,” was for a purpose and not accidental, since the
one proposition then settled by forty years of judicial dis-
cussion was that the two provisions could not be interpreted
to mean the same thing. Another thought suggested in
this connection is that the constitutional guaranty is not
the beginning of the law of the subject, but like kindred
provisions is merely a declaration of existing rights. The
use, therefore, of the term “bail,” without words of limita-
tion or qualification, would seem to imply bail as under-
stood by the common law, or, more accurately speaking, in
accordance with the practice before the adoption of the con-
stitution. But in their reference to that practice the authori-
ties are unfortunately not harmonious.  For instance, it is
intimated in Langworth’s Case, supra, that the allowance
of bail both before and after sentence was, at common law,
within the discretion of the court, while in Ex parte Ezell
the opposite conclusion is reached after a review of the au-
thorities. This diversity of opinion may, it is believed, be
accounted for from the fact that while it was customary
for the king’s bench to admit to bail after verdict and sen-
tence, such practice was not, strictly speaking, in accord-
ance with the course of the common law, since the writ
of error was not allowed as matter of right to review
Jjudgments of conviction for felonies, but by the favor of
the king or attorney general. (2 Hawkins, Pleas of the
Crown, 654, 655; 1 Bac. Abr.,, 175; 2 Hale, Pleas of the
Crown, 129; Rex v. Mayor, 2 Shower [Eng.], 96; Rex
v. Elwell, 2 Strange [Eng.], 794; Hurd, Habeas Corpus,
secs. 428-433.) Perhaps the practice in the supreme court
of the United States affords the most satisfactory interpre-
tation of the rule at common law, since, as we have seen,
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the power of that court with respect to the subject is not
defined either by statute or by the constitution. We must,
therefore reject the doctrine of the cases which on the one
. hand deny the discretion of the court to admit to bail after
sentence, and which on the other hand deny the discretion
to refuse. - The sound rule, as already intimated, is that of
the common law, and which recognizes the power of the
court to admit to bail, upon a showing of probable error
which would call for a reversal of the judgment in all save
the exceptional cases mentioned in the constitution. It fol-
lows that the provision of the Criminal Code above set out,
in so far as it denies the discretion of this court to admit to
bail in proper cases after sentence, is in conflict with the
constitution of the state. It is conceded that the showing
of error is in this instance sufficient under the rule here
announced. The petitioner will therefore be permitted to
give bail, conditioned according to law.

APPLICATION ALLOWED,

RoBERT R. KELLEY ET AL. v. Lucrus B. PALMER.
FILED NOVEMBER 7, 1894, No. 5414.
Statute of Frauds: PArRoL WARRANTY. A parol promise of the
grantor of real estate to warrant and defend the title of his
grantee is within the provisions of section 3, chapter 32, Com-

piled Statutes, and therefore void.

Error from the district court of Adams county. Tried
below before GAsLIN, J.

The facts are stated in the opinion,

Capps & Stevens, for plaintiffs in error:

A condition cannot be ingrafted by parol upon a convey-
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ance of real estate. An oral promise to warrant title is
within the statute of frauds. (Marshall County High School
Co. v, Iowa Evangelical Synod, 28 Ia., 360; Thompson v.
Thompson, 9 Ind., 323; Moser v. Miller, 7 Watts [Pa.],
156 ; Chapman v. Gordan, 29 Ga., 250 ; Dunbar v. Stickler,
45 Ta., 384; Consolidated Statutes, sec. 1787 ; Mitchell v.
Wazrner, 5 Conn., 521; Commonwealth v. Robinson,1 Watts
[Pa.],160; Bliss v. Thompson, 4 Mass., 488 ; Kerrv. Shaw,
13 Johns. [N. Y.], 236.)

J. B. Cegsna, contra:

When title to a portion of land fails and there was a
parol agreement made at the time of sale to warrant the
title, there may be a recovery back of part of the purchase
money. (Close v. Zell, 21 Atl. Rep. [Pa.], 770 ; Drinker v.
Byers, 2 Pen. & W. [Pa.], 528; Brown v. Moorhead, 8 S.
& R. [Pa.], 569.)

The statute of frauds does not prevent a recovery of dam-
ages for the breach of a verbal contract for the sale of land.
(Bell v. Andrews, 4 Dall. [U.8.], 152; George v. Bartoner,
7 Watts [Pa.], 530 ; Allen’s Estate, 1 W. & 8. [Pa.], 387;
Moore v. Small, 19 Pa. St., 461 ; Thurston v. Franklin Col-
lege, 16 Pa. St., 154; Bowser v. Cessna, 62 Pa. St.,, 148 ;
Walker v. France, 5 Atl. Rep.[Pa.], 208; Meason v. Kaine,
63 Pa. St., 335; Goeltel v. Sage, 27 Am. L. Reg. [Pa.],
2563.)

Money paid on purchase of land with belief that pur-
chaser is getting a good title may be recovered back.
(Wamsley v. Crook, 3 Neb., 344 ; McMurtry v. Brown, 6
Neb., 368 ; Frederick v. Campbell, 13 8. & R. [Pa.], 136.) )

Posr, J.

This is a petition in error from the district court for
Adams county, and presents for review a judgment therein
in favor of the defendant ifi error and against the plaintiffs
in error. The cause of action alleged in the district court
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is that the plaintiff therein purchased from the defendants
certain real estate in the city of Hastings and accepted a
deed therefor from one Craig, who, it was agreed, held the
legal title that the defendants, at the time of the sale afore-
said, verbally promised “to warrant and guaranty” the
title to said premises, and that, relying upon such promise,
the plaintiff paid the full consideration therefor. There is
a further allegation of an ouster under a judgment in favor
of one Weigel, the holder of the paramount title, with
prayer for judgment. The answer is a general denial.
Numerous errors are assigned, but one of which will be
noticed, viz., that the trial court erred in receiving evidence
of the alleged contract of warranty. The first proposition
of the plaintiffs in error is that the contract alleged is
within the express terms of the statute of frauds, and,
therefore, void. The provision of statute to which we are
referred is found in section 3, chapter 32, Compiled Stat-
utes, entitled “Frauds,” as follows: “No estate or interest
in land, other than leases for a term not exceeding one year,
nor any trust or power over or concerning lands, or in any
manner relating thereto, shall hereafter be created, granted,
assigned, or surrendered or declared, unless by act or
operation of law, or by a deed or conveyance in writing,
subscribed by the party creating, granting, assigning, sur-
rendering, or declaring the same.” The contention of the
defendant in error is in effect that the words “or in any
manner relating thereto” apply to what immediately pre-
cedes them only, or, in other words, to trusts concerninr
lands, and not to estates or interests therein; that the con-
tract alleged is a mere promise to repay the purchase
money upon a failure of title, and accordingly not within
the provisions of the statute. To support that contention
we are referred to Bell v. Andrews, 4 Dall. [U. 8.], 152;
George v. Bartoner, 7 Watts [Pa.], 532, and other cases
from the same court. While the earlier Pennsylvania
cases fully sustain the proposition that a verbal promise to
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warrant the title to real estate is not within the statute,
those cases cannot be accepted as authority in this state,
for the reason that the fourth section of the English
statute of frauds, of which the provision above set out is
a substantial copy, had not then been enacted in that state.
It is, for instance, said in George v. Bartoner, supra, that
“We have not re-enacted the fourth section of the 29
Ch. 2, c. 3, which forbids it; and the provisions of the
three first sections, condensed by our statute into one,
merely operate upon the estate. We might as well doubt
whether an action could be maintained on a parol contract
of marriage.” A warranty, according to the law of real
estate, was formerly understood to mean a covenant real,
by which the feoffor, or donor, of lands undertook to de-
fend the feoffee, or donee, in possession, and to give land of
equal value in case the latter was evicted therefrom (Rap.
& Law. Dic, title “Warranty,”) A covenant was a
promise under seal and usually contained in a deed or in-
strument sealed and delivered by the promisor. (Rap. &
Law, Dic., title “Covenant.”) The action of covenant at
common law was allowed only for the breach of a promise
in writing under seal. (Burrrell’s Law Dic., 3971; Chitty,
Pleading, 115; Brown, Actions, 352; Kerr v. Shaw, 13
Johns, [N. Y.], 236.) Viewed in the light of those au-
thorities, it seems that an undertaking by the grantor of
land to warrant and defend the title of his grantee is an
interest in land within the meaning of the statute, In
fact, that proposition appears never to have been seriously
questioned except in Pennsylvania, where, as we have seen,
the fourth section of the statute of frauds was not in force,
and in Maine, where such a contract is declared to be ob-
viously within the statute. (See Bishop v. Little, 5 Greenl.
[Me.], 362.) The suggestion that the action below was
one to recover the purchase money on a failure of title is
evidently an after-thought. It wasessentially an action for
breach of the alleged contract of warranty and not within
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the rule, whereby in exceptional cases the purchaser of real
estate may maintain an action for the recovery of the pur-
chase money independent of the covenants contained in his
deed. The judgment of the district court is reversed and
the cause remanded for further proceedings therein.

REVERSED.

CaarLEs M. LEeiGHTON, APPELLEE, v. HENRY T.
CLARKE, APPELLANT.

FILED NOVEMBER 7, 1894. No. 5220.

1. Review: CoNFLICTING EVIDENCE. The finding of a Jower
court, based upon conflicting testimony, will not be distmabed by
this court nnless clearly and manifestly wrong.

2. Partnership: AGREEMENT OF DISSOLUTION. Where parties
engaged in a copartnership business enter into and make written
agreement or agreements governing the dissolution of such co-
partne:ship, Zeld, that so far as practicable and reasonable, the
court, in settling the business and adjusting the relations be-
tween such parties, will be governed by the directions of the
articles of agreement of dissolution, to the extent that they are
applicable to such adjustment and settlement.

The evidence in relation to the accounting between the
parties examined, and held sufficient to sustain the finding of the
lower court.

AppeAL from the district court of Lancaster county.
Heard below before FieLp, J.

Pound & Burr, for appellant.
Marquett, Deweese & Hall, contra,

HARrrrson, J.

Charles M. Leighton, the appellee, commenced this action
in the district court of Lancasier county, the object of the
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. suit, as declared in the petition filed, being an accounting
of the affairs of a copartnership which had previously
existed between him and Henry T. Clarke, appellant. The
articles of agreement pursuant to which the partnership
was formed and existed were as follows:

“This agreement, made and entered into by and between
Henry T. Clarke, of Omaha, Nebraska, and Charles M.
Leighton, of Lincoln, Nebraska, witnesseth: That the said
parties have and do hereby agree to enter into partnership
for the purpose of engaging in the drug, paint, and oil
trade in the cities of Omaha and Lincoln, Nebraska, under
the following stipulations and agreements, to-wit:

“First—The name and style of the said firm in Omaha
shall be Leighton and Clarke, and in Lincoln, Leighton
and company.

“Second—That during the first year of said copartner-
ship, commencing on the 6th day of September, 1883, each
of said parties shall contribute to said business the sum of
fifty thousand (50,000) dollars, and each shall share equally
in the profits of said business.

“Third—The said Leighton shall devote all his time and
his best skill and energy to said business and shall have
the management and conduct of the same, with and under
the advice of said Clarke; and for his said services he shall
receive a salary at the rate of twenty-five hundred (2,500)
dollars per annum, and in addition thereto his necessary
and reasonable expenses when travelling on the business of
said firm, _

“ Fourth—There shall be kept, at all times during the
existence of said partnership, just and true books of ac-
count, which shall be at all times open to the inspection
and examination of both of said parties, who shall for that
purpose have free access thereto at any and all times.

“Fifth—The said parties also agree that once in each
year, or oftener if required, upon the request of either of
said partners, a true, just, and perfect account shall be made
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and rendered of all profits or losses made or sustained in
the course of the business of the firm, and also of all pay-
ments, receipts, and disbursements, made or received, con-
nected with said business, and the said account being so
made, the shares of profits to which each may be entitled
shall be then divided and paid.

“Sixth—1It is also agreed that upon any excess of capital
which either of said parties may contribute to the business
of said firm, over and above that contributed by the other
party, interest shall be allowed upon such excess in favor
of the party so contributing the same, at the rate of nine
per cent per annum.”

The copartnership engaged in the business named in the
agreement in the cities indicated, and continued in the city
of Omaha until December 1, 1884, when the partnership
business there was discontinued, and the copartnership dis-
solved, the following being the contract of dissolution en-
tered into regarding the Omaha portion of the business:

“This memorandum of agreement, made this 19th day
of December, 1884, by and between C. M. Leighton and
Henry T. Clarke, constituting the firm of Leighton &
Clarke, and doing business in the city of Omaha, Douglas
county, Nebraska, witnesseth: That said Leighton has sold
and hereby conveys unto said Clarke all his interest in and
to all drugs and goods of every nature and description
whatever of the said firm of Leighton & Clarke, in the
said city of Omaha, and the said Leighton hereby relin-
quishes unto said Clarke all his interest in and to the busi-
ness of said firm in said city and hereby withdraws from
said firm. The business of said firm of Leighton in said
city of Omaha shall be settled between the parties hereto,
upon the following basis, viz.: 1. The said Clarke shall
have all the goods and stock of said firm in said city of
Omabha, the value thereof to be calculated and computed
at the cost price of the same, adding freightage thereto, and
the cost price aforesaid shall be reckoned according to the
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inventory of said goods and stock made December 1,1884;
that is to say, the said Clarke shall account to said Leighton
on final computation for the said goods and stock, reckon-
ing the value of the same upon the basis of said inventory,
adding cost of freightage thereto; provided that in case
any errors may hereafter be discovered in said inventory,
then the same shall be corrected in that regard so as to be
in accordance with the true amount of goods and stock on
hand at the date aforesaid. 2. The said Clarke is to collect
all debts due to said firm. 8. The said Clarke is to pay all
the indebtedness of said firm now outstanding against the
same as shown by the books of said firm. 4. All matters
relating to insurance of any stock heretofore owned by
said firm in said city of Omaha are to remain undivided
and precisely the same as if this agreement had not been
made, 5. The said Clarke shall proceed as speedily as may
be convenient and advisable to settle and wind up the busi-
ness of said firm in the city of Omaha, and after the said
business shall have been cleared up, a computation shall be
made by the parties hereto of the amount received by said
Clarke, including the value of the goods mentioned in
paragraph 1 above, and also of the amount paid out by
him, including the capital stock paid in, and therefrom a
payment shall be made by one to the other, sufficient to
make equal the amount paid and received by each of the
parties hereto.”

In the city of Lincoln the partnership and business was
continued until March 4, 1885, when the following agree-
ment of dissolutfon and settlement with reference to it
was entered into, to-wit:

“This memorandum of an agreement made and entered
into this 4th day of March, 1885, by and between Charles
M. Leighton, of Lincoln, Nebraska, and Henry T. Clarke,
of Omaha, Nebraska, witnesseth :

“1. That the partnership relation heretofore existing be-
tween the parties above named, under the firm name of
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Leighton & Co., of said city of Lincoln, is this day dis-
solved by mutual consent.

“2. That the said Clarke is to b: and remain the sole
owner of the business and good-will of said firm, with au-
thority to continue said business should he so desire.

3. That the said Clarke is to have all of the store fixt-
ures and also all of the goods of said firm, both now on
hand and in transit.

¢4, That the said Clarke is to assume and pay off all of
the indebtedness of said firm as shown by the books of
said firm.

“5. That said Leighton is to have and collect all indebted-
ness due or owing to said firm of every nature and descrip-
tion whatever as shown by the books of said firm.

“@. That an invoice shall be taken of the store fixtures
and goods of said firm, immediately upon the signing of
this agreement.

“7. That the final settlement between the parties hereto,
of the matters growing out of said firm’s business, shall be
made as follows: (1.) The said Clarke shall be charged
with the goods of said firm received by him, including
store fixtures, the same to be calculated at their actual
value, less two per cent for discount, to which value freight
shall be added. (2.) The said Leighton shall be charged
with the par or face value of all indebtedness due to said
firm and turned over to him, as stated in the fifth para-
graph of this agreement, but from said par or face value
two per cent shall be deducted for discount; and he shall
also be charged with one-half of the amount of unpaid
insurance now in litigation, deducting the one-half of the
profits made by the firm of Leighton & Clarke in said city
of Omaha. (3.) The said Clarke is to be credited with all
sums paid or agreed to be paid by him upon the indebted-
ness of said firm, as stated in the fourth paragraph of this
agreement. (4.) That as soon as the invoice mentioned in
the sixth paragraph of this agreement is completed, a bal-
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ance shall be struck between the parties hereto of all mat-
ters growing out of said firm’s business, and whatever bal-
ance shall be found to be due from either of said parties to
the other shall be paid as follows: If the balance shall be
due from the said Leighton he shall turn over to the said
Clarke a sufficient amount of the accounts received by said
Leighton from said firm’s business to pay off such balance,
the said accounts to be selected by said Clarke from those
turned over to said Leighton. But if the balance shall be
found to be due from the said Clarke, that such balance
shall be paid from the said Clarke in goods, and, in case
said Leighton shall desire them, such goods to be selected
by said Leighton for a general stock for retail drug busi-
ness, reckoning the prices of such goods the same as in the
invoice hereafter to be made, as previously stated in their
contract; in case, however, said Clarke should prefer to do
s0, he may pay such balance to said Leighton in money
within sixty days after the completion of said invoice.

8. That all matters growing out of any insurance in
Omaha shall remain undivided and unsettled between the
parties hereto precisely as if this agreement had not been
made.

9. That in case any difference should hereafter arise
between the parties hereto in relation to the settlement and
" balancing up of the business mentioned in this agreement,
then each of the parties hereto shall select an arbitrator,
and the two then chosen shall select a third, and the three
so chosen shall arbitrate and adjust the matter in difference
between said parties and fix and determine the amount to
be paid from one to the other of said parties under this
agreement, and such determination shuall be final and con-
clusive.”

The answer of appellant admitted the copartnership and
the ensuing business relations between the parties and dis-
solution and agreements therefor as pleaded in the petition.
The appellant further states in his answer that in the month
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of August, 1884, the firm suffered a loss by fire which de-
stroyed a large portion of the stock of goods in its store at
Omaha, and that at the time of the fire the stock was in-
sured in the sum of $84,500, and Leighton, appellee
herein, who was in charge of the business, in the process
of adjustment by the insurance companies of the loss, in
an attempt to defraud said insurance companies, made, or
caused to be made, a false inventory of the goods which
were undamaged by the fire, by which it appeared that the
loss was greater than it really was; that this was done
without the consent or knowledge of Clarke. The amount
of loss as figured in the first instance was $54,351.60,
which, after some controversy between the companies and
the firm, was reduced to $39,401.45, which was agreed to
be the amount of the loss. A number of the insurance
companies, probably half of them, paid the sums due
from them respectively, amounting in the aggregate to
$19,854.91; that the insurance companies gained infor-
mation which excited their suspicions in regard to the
accuracy of the inventory upon which the adjustment had
been based, and those companies which had made payment
instituted suits for the return of the sums so paid, and the
others refused payment, thus forcing Clarke to sue them;
that the action of the companies was predicated upon the
clause contained in each of the policies providing in sub-
stance that if any fraud is practiced by the assured, or mis-
representation made, a forfeiture of all rights under the
terms of the policy ensues. The result of the actions was
adverse to the firm; the companies which had paid recov-
ering a portion of the amounts paid, and the ones against
whom actions were commenced by the firm succeeding in
reducing the amounts claimed, the aggregate amounts as,
fixed by the juries being $25,902.30, which, it is alleged,
is much less than the loss suffered, and the difference be-
tween this sum and what he alleges was actually lost the
appellant claims should be allowed him against Leighton
32
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as damages. There are further allegations in the answer
setting forth the failure of the appellee to contribute his
full share of the stock of the firm as contemplated by the
articles of copartnership, his paying interest from funds
belonging to the firm on his individual note due a bank,
and some other matters in which it is charged he designed
to defraud or cheat his partner. The answer concluded with
a prayer for accounting along the lines stated in the an-
swer or bearing in mind the affirmative matters alleged
therein, The reply gives the appellee’s version of the fire
and the actions of the different parties in reference to the
adjustment of the loss and other matters connected there-
with ; denies any intent on the part of appellee to defraud
the insurance companies or in any manner to misrepresent
the value of the goods not destroyed, or to falsely swell or
increase the amount of the loss; relates the history of
the payment by some of the companies and their suits for
and recovery of a portion of such payments, the actions
against the others by the firm, and agrees in the amounts
recovered, and, in the main, with the allegations in regard
to the same facts in the answer, but denies all charges of
fraud or deceit in all other matters as strenuously as those
referring to the loss by fire and its adjustment, and further
states that Clarke had as full and free access to the busi-
ness of the firm in all its particulars, after the fire, as the
appellee, and was as fully cognizant of all the actions of
the parties in the insurance matters referring to the loss and
its adjustment as had or was the appellee. There are some
further allegations in the reply denying the appellant’s
statements in his answer wherein the appellee’s conduct and
good faith are called in question regarding his contribu-
-tions to the stock by executing his individual note for
$10,000 and delivering it to the firm and crediting himse!f
with a like sum of stock, and the reference in the answer
to a $5,000 note and his payment of the interest to the
bank with money belonging to the firm, which need not
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here be more specifically noted. The reply closes with a
general denial of each and every allegation not specifically
admiited. There was a trial to the court which resulted in
the following findings and judgment, viz.:

“This cause having been heretofore on a day of a former
term of this court, to-wit, April 16, 1890, tried and sub-
mitted to the court, now comes on for final determination,
and after due consideration, and being fully advised in the
premises, the court finds that there is nothing due the plaint-
iff upon the cause of action set forth in the petition herein
from the defendant. The court further finds that the evi-
dence fails to establish the charge of frand against the
plaintiff made in the defendant’s answer and cross-petition
against the plaintiff concerning the loss by fire in Omaha,
and the court further finds that there is nothing due the
defendant from the plaintiff upon the cause of action set
forth in the answer and cross-petition of the said defend-
ant. Finds that the costs should be apportioned between
the parties as follows: Each party to pay his own witness
fees, and all other costs to be equally divided between the
parties to this action. Tt is therefore considered and ad-
judged by the court that the plaintiff take nothing upon
the cause of action set forth in his petition, and that as to
such cause of action the defendant go hence without day;
and that the defendant take nothing upon the cause of action
set forth in his answer and cross-petition, and that as to said
cause of action the plaintiff go hence without day, and that
the plaintif and defendant each pay their own witness fees
and also that each party hereto, plaintiff and defendant,
pay one-half the costs of this action ; the costs of the plaint-
iff, including witness fees, being taxed at $47.74, and the
defendant’s costs, including witness fees, being taxed at
$59.74, and for all of which execution is hereby awarded.
To all of which findings and decree each of the parties
hereto duly and severally except and pray an appeal, which
is by the court allowed, and forty days from the rising of
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the court are hereby given them to reduce their exceptions
to writing.”

The case was brought to this court by an appeal on the
part of Henry T. Clarke. _

We will first dispose of the question of the fraud and
deceit of plaintiff alleged in the answer. The court be-
low finds that “the evidence fails to establish the charge
of fraud against the plaintiff, made in the defendant’s an-
swer,” and after a careful examination of all the testimony
bearing upon this particular point we cannot say that this
finding is manifestly or clearly wrong; this being true, in
accordance with the established rule of this court, we will
not disturb it. This eliminates from our further consider-
ation of the case all questions arising from and connected
with the main one of the fraud and deceit of plaintiff ‘as
a foundation for a claim of damages in favor of appellant
against appellee, and our task is narrowed to an accounting
between the parties, in which we have furnished us by
them the articles of copartnership and the two contracts of
dissolution for our direction and government, and with the
provisions of which, in so far as we are able to understuand,
construe, and apply them, we will attempt to comply, for
certainly wherein the parties themselves have mapped out
the course of settlement, if reasonable and practicable, it
should be observed and followed. We have in evidence
in the case some statements of the accounts between the
parties referring to the business as conducted in Omaha,
and also in Lincoln, and considerable testimony of the
same nature in regard to certain items of account which
were not included in any of the statements or lists fur-
nished by the book-keeper or experts who examined the
books. Taking our figures then from the testimony, not
from any particular lists or portions of the testimony, but
using such as seemed from a consideration of all the evi-
deuce the true figures as to particular items in the account,
and accepting and being guided in our estimates by the
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articles of dissolution as viewed or construed in connection
with the agreement of copartnership and comparison of
the figures, a balancing of the accounts brings us to the
same conclusion as that reached by the trial court,—that
neither appellee nor appellant has proven anything due him
from the other, and that the judgment in accordance with
such finding is correct, hence it is

AFFIRMED,

CHarLes McDo~NALD v. B. BEER.

FILED NOVEMBER 7, 1894, No. 5690.

Usury: RENEWAL NoTES. Where a loan is made at a legal rate
of interest and a note executed as evidence of the indebtedness
thereby created, and at the maturity of the note a contract is
made by which the time of payment is extended and a new
note is given in which is included interest on the amount of the
loan at a usurious rate for the time of the extension, the re-
newal note is tainted with usury.

ERRoOR from the district court of Lincoln county. Tried
below before Horcoms, J.

George E. French and J. S. Hoagland, for plaintiff in
error.

B. 1. Hinman and 1. Fulton Ganlt, contra.

Harrisox, J.

On the 6th day of April, 1889, the plaintiff instituted
an action against the defendant, the object of which, as
stated in the petition then filed, was the recovery of a judg-
ment against the defendant in the sum of $5,863.11 and
interest, the aggregate sum then due plaintiff, according to
his petition, from defendant, as evidenced by two promis-
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sory notes which had theretofore been executed by defendant
and delivered to plaintiff. The defendant’s answer was a
plea of usury, alleging, in substance, that the notes upon
which the suit was brought were renewals of other and
prior notes and these were renewals of prior notes, and
thus carrying the history back through a series of notes to
the originals, and alleging that all were tainted with usury
by reason of the contract which was made between the par-
ties, regarding interest, at the time of the execution of
the original notes which were given by defendant to plaint-
iff’ as eVidence of the indebtedness created by a loan of
money then made by plaintiff to defendant. The allega-
tions of the answer relating to usury were denied in reply
filed by the plaintiff. The case was tried to the court with-
out the intervention of a jury, and resulted in a finding in
favor of defendant as to his plea of usury, and judgment -
was rendered accordingly, reducing the amount of plaint-
iff’s recovery and allowing costs to defendant. Plaintiff
filed a motion for a new trial, which, on the hearing, was
overruled, and the case was brought to this court for review
by petition in error on behalf of plaintiff. The counsel
for plaintiff contend that the original contract was for the
payment of interest at the rate of ten per centum per an-
num, and that the loan in its inception being legal and not
usurious, that the facts of the interest being raised to a
higher rate than the Jawful one at the date of a renewal or
renewals, of which there were several, would not constitute
the contract a usurious one, and cause his client to suffer
the result of contracting for or taking or receiving a usu-
rious rate of interest. The evidence shows that the loans
were effected and the original notes given, one for $5,000
November 23, 1883, and one for $2,000 February 14, 1889,
the first due in ninety days afier date, and the second in
sixty, and each drawing interest at ten per centum per an-
num; that on March 22 1884, the $5,000 note was re-
newed by a note in the sum of $5,140, the $140 being the
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interest as figured on the five thousand from November 23,
1833, to March 22, 1884. The note for $2,000 of date
February 14, 1884, and the note for $5,140 were neither
of them paid at maturity, but were allowed to run until
January 16, 1885, at which date new notes were given, in-
cludivg interest at a usurious rate, and the old notes were
canceled and returned to the defendant in error. The judge
who tried the case in the district court evidently adopted
the view that the transaction was an illegal one or tainted
with usury from the date January 16, 1885, when the first
renewal notes were given in part for the interest figured at
a usurious rate, and rendered judgment for the amounts
loaned with legal interest from the dates of inception to
January 16, 1885, deducting therefrom the several sums
paid, and this we think was right and according to the cor-
rect rule of law as applied to such transactions, Where a
loan is made at a legul rate of interest and a note executed
as evidence of the indebtedness thereby created, and at the
maturity of the note a contract is made by which the time
of payment is extended and a new note is given in which
is included interest on the amount of the loan at a usu-
rious rate for the time of the extension, the renewal note is
tainted with usury. (Tyler, Usury, 352; Webb v. Bishop,
7 8. E. Rep. [N. Car.], 698, and cases cited.) The judg-
ment of the district court is therefore
AFFIRMED.

JExNIE LEwis v. Scotia BuiLping & LoAx Assocra-
TION.

FiLep NOVEMBER 7,1894. No. 5786.

Review: FINDINGS AND JUDGMENT: VARIANCE. Where the
facts admitted by the pleadings and established by the special
findings of the trial court are at variance with its final judg-
ment, such judgment in an error proceeding must be reversed.
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ERRror from the district court of Greeley county. Tried
below before Corrin, J.

James Lewis, G. C. Wright, E. E. Wright, and J. R.
Hanna, for plaintiff in error.

T. J. Doyle, contra.
Ryan, C.

There was submitted with this case a motion to quash
the bill of exceptions, which will not be passed upon, be-
cause no necessity exists for a ruling thereon in the view
which we take of the pleadings and special findings made.
In the petition filed by the appellant in the district court
of Greeley county, it was alleged that the defendant was
organized as a corporation, under the laws of Nebraska,
on or about June 29, 1885, and that plaintiff at that time
signed for and became the owner of one share of its stock ;
that afterwards plaintiff became the owner of other shares
of stock; that plaintiff gave notice to the said corporation,
as by its constitution and by-laws she was required to do
for that purpose, of her withdrawal of her stock, and that
more than thirty days have elapsed since said notice was
given, but that defendant has refused to permit such with-
drawal and has refused an accounting in respect to plaint-
iff’s said shares of stock. Following these averments was
this language: “ That this plaintiff has paid into said cor-
poration or association, as weekly dues on the first share
above mentioned, 233 weeks at forty cents per week, mak-
ing the sum of $93.20, upon which this plaintiff is entitled
to interest at the rate of six per cent, making the sum of
$15.38, and in all making the sum of $108.58 now due
this plaintiff from said corporation or association upon
the first above mentioned share; that there has been paid
by this plaintiff to the above S K. Paxton, a party from
whom she alleged that she had purchased her other shares
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of stock, into said corporation or association as weekly
dues thereon upon her two remaining shares above men-
tioned, for 215 weeks at eighty cents per week, making the
sam of $172, upon which this plaintiff is entitled to inter-
est at the rate of six per cent, making the sum of $28.40,
and making in all the sum of $200.40 due this plaintifi
from said corporation or association upon her two shares
assigned to this plaintiff by S. K. Paxton above named; °
that said corporation, the Scotia Building & Loan Asso-
ciation, is indebted to this plaintiff upon the shares of
stock above mentioned the full sum of $308.99, and that
the same is now due and owing to this plaintiff upon the
said three shares of stock in the said corporation or asso-
ciation, and that she is now the lawful owuer and holder of
the same.” There was a prayer for judgment for the sum
of $308.99, with interest and costs of suit. The defend-
ant answered, admitting that it was a corporation as alleged
in the petition, and that plaintiff signed for and became
the owner of one share of stock in said association, and
became a member thereof on or about the 29th day of
June, 1885. Following the above admissions were aver-
ments as follows:

¢ Defendant, for further answer, avers that on or about
the 8th day of October, A. D. 1885, plaintiff redeemed
and purchased her said share of stock from said association
in the manner provided in the constitution and by-laws of
said association for so doing, viz., theie being $200 ac-
cumulated in the treasury of said association, one share of
the capital stock of said defendant was offered for sale at
public auction, and one J. M. Marsh, a member of said
association, bid therefor a premium of $57 and said share
was declared sold to said Marsh, whereupon said Marsh,
at the request of plaintiff, transferred his said bid to plaint-
iff; whereupon plaintiff, in pursuance of the by-laws and
constitution of said association, executed and delivered to
defendant her bond in the sum of $200 for the payment of
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said share of stock so redeemed by her, payable in weekly
installments of forty cents principal and thirty cents in-
terest. * * * To secure the payment of said bond
said plaintiff, in conjunction with her husband, James
Lewis, executed to defendant a mortgage deed upon the
premises therein described. * * * TUpon the execu-
tion and delivery of said bond and mortgage, defendant
paid to plaintiff said sum of $200 in full, including said
$57 premium bid therefor, in the manner following, viz.:
Defendant executed and delivered to plaintiff its order upon
the treasurer of said association in the words and figures
following, viz.:

“$143. Scoria, NEg., Oct. 8, 1885.

“¢Treasurer Scotia Building & Loan Association, pay
to Jennie Lewis, or order, $143, account of one share re-
deemed at 28% per cent. W. L. JoHKSON, President.

“<J. M. MaRsH, Secretary. No. 9
which said order was duly honored and paid by said treas-
urer of said association, and indorsed as follows: Received
payment, James Lewis.” At the time of indorsing said
order James Lewis was the duly authorized and acting
agent of plaintiff, and as such indorsed said order; defend-
ant therefore avers that in the manner foregoing defendant
paid to plaintiff in full said share of stock, and plaintiff’s
interest therein became extinguished except as a debtor of
said association.

“Defendant, for further answer, says that after the ex-
ecution of said bond and mortgage plaintiff became in
arrears in payment of her weekly dues and interest for
more than three months, and defendant commenced an
action of foreclosure against said plaintiff on said bond and
mortgage and caused summons to be served upon plaintiff,
and thereafter plaintiff went to the clerk of said court in
person and paid the costs of said action, and to the treas-
urer of said association and paid her arrears, weekly dues,
interest, and fines, and kept the pass-book furnished .by
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defendant containing a record of the payments of the same,
and has at all times since the redemption of said share of
stock recognized the redemption thereof and said obliga-
tion to pay the same. Wherefore defendant avers plaint-
iff is estopped from denying the redemption of said share
of stock; that said share was the only share of stock owned
or possessed by said plaintiff in defendant at the time of
- the redemption thereof.

“Defendant, for further answer to said petition, denies
that S. X, Paxton transferred or sold two shares of stock in
said association to plaintiff, and alleges the fact to be that
one James Lewis, husband of plaintiff, bought at the date
set forth in said petition from S, K. Paxton and G. C. Paxton
real estate in_the village of Scotia, Nebraska, which said
real estate was subject to and incumbered by a mortgage
in favor of defendunt to secure the payment of five shares
of stock redeemed by said Paxton, and said James Lewis,
as an incident to the purchase of said property and as part
consideration therefor, assumed the payment of said mort-
gage indebtedness to defendant and took an assignment of
ten shares of stock in defendant, all of which had been re-
deemed or assigned to defendant as security for said shares
redeemed prior to the purchase of said property and the
assignment thereof to said James Lewis. At the date of
purchase of said premises and taking assignment of said
shares of stock, said James Lewis was the owner and holder
of two shares of stock in defendant, and each member is
limited to ten shares of stock, and to avoid a violation of
said by-laws, said James Lewis directed two shares of said
stock assigned to Jennie Lewis, which was done. Said two
shares of stock so assigued to said Jennie Lewis, plaintiff,
had been fully redeemed by and paid to Paxton long prior
to the transfer thereof, and the bond of said Paxton secured
by mortgage deed upon said premises purchased by said
James Lewis, executed to defendant; that plaintiff had no
knowledge of the assignment of said shares to her at the
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time same was made and paid no consideration therefor,
. and upon the part of assignee it was simply assuming the
payment of a debt to the defendant for shares redeemed be-
fore the same were assigned. Said association has not yet
paid out in the maunner provided by its by-laws and consti-
tation by a payment of all its shares of stock.”

The answer also contained a further allegation as to losses
sustained in which plaintiff should participate, as well as a -
general denial of all allegations not admitted or qualified.
To this answer there appears to have been no reply. Upon
these issues the parties, having waived a jury, submitted the
case to the district court, and on the 4th day of December,
1891, said court made a finding and judgment for defend-
ant and overruled plaintiff’s motion for a new trial. There
was afterwards, on January 6, 1892, special findings of
fact made by the court and filed in the case which, as no
objections were made thereto, we shall consider as properly
in the record. These special findings were as follows:

“ First—Did the plaintiff become the legal owner of one
share of stock in the association on or about the 29th day
of June, 18852

“Ans. Yes, about that date.

“Second—If the plaintiff did own one share of stock in
said association, did she transfer or redeem the same? If
s0, when, how, and to whom?

“Ans. Yes, she redeemed it. Money paid to her agent,.
James Lewis, and which fact she has since also ratified
about July 27, 1887,

“Third—Did the plaintiff at any time own two shares of
stock in said association known as the Paxton shares; and
if so, when, how, and to whom do you find she transferred
or redeemed them, if you find that she transferred or that
they were redcemed?

“Ans. Were placed in her name because James Lewis
could not hold ; they were at the time pledged; she did not
pay or pledge, and they were afterwards turned in by
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James Lewis to pay debt for which they were pledged ; she
paid no money on them.

“ Fourth—Did the plaintiff give notice of her desire to
withdraw from the association as provided by its by-laws,
thirty days before the commencement of this action?

“Ans. I find she did.

“ Fifth—How much money, if any, do you find that the
plaintiff paid to said association, and the amount paid on
each share?

“Ans. About $§100 on the two shares secured on her prop-
erty.

“Sixth—Was the plaintiff at the time she commenced
this action the owner, or did she have any interest in the
shares of the stock of the building and loan association ;
and if so, what was the value of such interest ?

“Ans. She owns the share secured on her property and
which has been paid out, and she received on it $170, and
has paid on it about forty cents per week from June 29,
1885, to October 5, 1885, and forty cents weekly dues and
thirty cents weekly interest from October 12, 1885, to
about July 29,1889, and eighty cents dues and sixty cents
weekly interest from August 5, 1889, to September 29,
1890, and the main portion of the payment was her money.
It was to the extent of $100, possibly a little over that
sum. She and her husband, James Lewis, paid all, or
nearly all, money to the association without separation or
distinguishing any fund from another, if any special fund
existed, and it is quite hard to tell from the evidence the
plaintiff ’s intention in regard to it further than she desired
to pay the loan secured on her premises.”

The above liberal quotations are made from the petition
and answer, followed by the special findings of the court,
that it may be made to appear, first, what facts were ad-
mitted, and, second, upon each of the disputed facts, what
was the judgment of the court. These two classes of facts
having been settled, it is not difficult to determine the nature
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of the transaction between the plaintiff and defendant., In
the first place the plaintiff took one share of stock of $200
par value, in exchange for which she seems neither to have
paid anything or assumed any obligation. There was after-
wards paid into the treasury of the association of accumu-
lations the sum of $200. For the privilege of borrowing
this $200 Mr. Marsh, whose signature is attached to the
order above quoted as secretary of the association, agreed
to pay $57 premium. His right to borrow $200 on pay-
ment of this premium was assigned to the plaintiff, who
executed her bond for the full amount of the principal,
payable in installments of forty cents per week, interest
thirty cents per week. To sccure the payment of these
amounts plaintiff and her husband executed a mortgage
upon the plaintiff’s real estate for the security of the
amounts agreed to be paid. At this point occurs what is
called the redemption of her share of stock; that is to say,
when plaintiff borrowed the $200 evidenced by her bond,
secured by mortgage, and received theamount of said loan
less the premium, the defendant, as it is alleged in its an-
swer, “paid to plaintiffsin full said share of stock, and
plaintiff’s interest therein became extinguished except as a
debtor of said association.” It seems that the real nature
of this transaction was that plaintiff gave her bond and
mortgage, her husband joining in the latter, for the sum of
$200, and actually received the difference between that
amount and $57 denominated premium; that is to say, she
actually received $143 on her bond for $200, and thence-
forward her relations with the defendant wholly ceased, ex-
cept that she remained its debtor. Ordinarily, we under-
stand that a share of stock entitles the person holding it to
a certain interest in the profits of the corporation as well
as to a certain right to control its action. In this case,
however, the payment for and destruction of the share of
plaintiff’s stock were simultaneous, and she really acquired
nothing but a loan of $200, from which in advance was
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taken $57 as a premium. It would be difficult to imagine
what results might follow if there shall in the future chaunce
to be a sufficient number of $200 accumulations to redeem
all the shares of stock of this building and loan association.
Should there not in such event be a residuum of $200 notes
secured by mortgage, and if so, by whom would they be
held? If by the loan and building association, who could
control its affairs and share in its dividends and effects,
there being no holders of itsstock? Would it not be true
that its complete redemption must of necessity extinguish
all hope for its immortality? Tt was pleaded by the de-
fendant that the plaintiff owned no shares of stock except
this one; that the two shares of stock which she claims to
have obtained from the Paxtons were owned by her hus-
band and taken in her name without her knowledge. These
averments are sustained by the third finding of the court,
from which it also appears that James Lewis was the real
owner and turned in these shares of stock in payment of
the amount for which they had been pledged. The trans-
action as to these two shares of stock certainly does not,
under the averments of the answer and findings of the
court, create, as against the plaintiff, a personal liability,
whatever rights in the future she may be able to show.
We have now to deal with but the first share of stock,
and indeed the only share of which plaintiff was ever the
owner so far as the record discloses. It would seem from
the averments of the answer that plaintiff has paid the full
amount which was due on her bond and mortgage, together
with all liabilities owing by her to the association in respect
of the single share of stock of which, as we have seen, she
was the owner, though there is no certainty that this as-
sumption is correct. The finding of the district court is
not exact as to the amounts which she has paid as distin-
guished from what her husband has paid on account of stock
held by him. It is clear, however, that, under the plead-
ings and the special findings as made, there should not
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have been, as there was, a general judgment in favor of the
defendant. It may be that a fuller disclosure would show
that in fact there is nothing due to the plaintiff. On the
allegations quoted and special findings made, such does not
scem to be the case. It is evident that to the ascertainment
whether or not there is anything due from either party to
the other, an accounting is indispensably necessary. The
Jjudgment of the district court is, therefore, reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.

Sepooner R. HowEgLL, APPELLEE, v. Eya ScHLOT-
FELDT ET AL., APPELLANTS,

FILED NOVEMBER 7, 1894, No. 5163.

Roview: CONFLICTING EVIDENCE. There is presented by this ap-
peal only questions of fact in respect to which the evidence was
conflicting. The judgment appealed from is, therefore, affirmed.

APPEAL from the district court of Hall county. Heard
below before Harrisox, J.

W. H. Thompson, for appellants,
Abbott & Caldwell and Thummel & Platt, contra.

Ryax, C.

This action was brought by appellee Howell in the dis-
trict court of Hall county, for the foreclosure of a mechan-
ic’s lien for lumber furnished for the erection of a dwelling
house on a lot owned by Emma Schlotfeldt. William
Willer, Frank C. Phillips, and Rittenhouse & Brage, as
holders of mechanics’ liens against the same property, were
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made defendants, and each filed an answer in which was
prayed the foreclosure of such lien as was held by such de-
fendant. On the cross-petition of Frank C. Phillips a
judgment and decree was entered December 23, 1890.
Nothing was filed in this court until January 5, 1892, too
late for review of this particular decree. On the 13th of
January, 1891, the issues were tried as between the other
parties, and a judgment and decree was entered, respect-
ively, in favor of Spooner R. Howell, William Willer, and
the firm of Rittenhouse & Brage.

In the brief for appellants it is said that “as to the de-

. fendant Willer, there is no contention except as he is con-
nected with the general decree rendered by the court.”
Probably by this it is meant that he is brought into this
court that all parties concerned may be here either as ap-
pellants or appellees. Whatever the intention may be in
the use of this language, it presents no question by way of
argument, and hence we dismiss Mr. Willer from further
consideration.

As to the claim of appellee Howell, the contention was,
and is, that he agreed to furnish lumber at a certain rate as
fixed by a statement submitted to him as the proposition of
sonie lumber dealer in Omaha. On the one hand it was
testified that there was, at the time of the original agree-
ment, a stipulation that to the list price a margin should
be allowed for trouble of hauling the lumber, etec. This
was denied by the Schlotfeldts. There was also a credit
claimed by the Schlotfeldts on account of lumber returned.
Mr. Schlotfeldt, in giving his evidence, was unable to
state whether the lumber which he had testified that he re-
turned had been charged in Howell’s bill or not. Both
these matters were heard on conflicting evidence, and the
judgment of the district court in respect to them, therefore,
cannot be reviewed.

As against the claim of Rittenhouse & Brage, there were
set up counter-claims by way of damages. This firm drew

33
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the plans and prepared the specifications for the house which
was built for the Schlotfeldts, and appellants claim it
was represented that the cost would not exceed $3,500,
whereas in fact it was in excess of $6,000. There is no
question made that in the progress of the work changes
were made, each involving a departure from the plans of
these architects. What additional cost these changes in-
volved we have no means of determining accurately. . We
do not deem this specially important, however, for the sum
of $3,500 was only mentioned as the architects’ opinions as
to what the cost would be. There was nothing in the na-
ture of a warranty as to this figure, neither, on the other .
hand, is there any showing that but for this representation
appellants would have declined to accept the plans as sub-
mitted to them. TUnder these conditions there was no
foundation for a claim for damages because the house cost
more than $3,500.

There was also a claim made that by reason of certain
plate glass being placed outside, as required by the specifi-
cations, instead of inside the sash, appellants were greatly
damaged. There was a conflict in the evidence as to
whether plate glass should be placed outside or inside, and
we cannot say the trial court erred in giving the weight it
did to the evidence on this point. The judgment of the
district court is

AFFIRMED.

Hazrrison, J., not sitting.

J. McGrEGOR ApaMs v. Rarpe R. Oscoob.
FiLED NOVEMBER 7, 1894, No. 5750.

1. Taxation: VALIDITY OF SALE FOR PoORTION OF TAXES. A
county treasurer cannot make a valid public or private sale of
real estate for non-payment of delinquent taxes due thereon,
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8.

unless in such sale are included all taxes, with interest and
costs, then delinquent against such real estate. State v. Helmer,
10 Neb., 25, Tillotson v. Small, 13 Neb., 202, and O’Donohue v.
Hendriz, 13 Neb., 257, reaffirmed.

: PURCHASERS AT SALE. The rule of caveat emptor applies
with fall force to a purchaser of real estate sold for the non-pay-
ment of delinquent taxes. Pennock v. Douglas County, 39 Neb.,
293, re-affirmed.

: SALES: DISCHARGE oOF TAxes Nor INcLUDED. The
sale of real estate by a county treasurer for delinquent taxes
due thereon for one year does not discharge either state, county,
or city taxes assessed against such real estate for prior years,
which taxes were not included in such sale.

: L1ENS: FORECLOSURE. The only way by which a valid
tax assessed against real estate in this state can be discharged
is by the payment of such tax, unless such real estate be sold
therefor and the holder of the tax lien fails to bring suit to fore-
close the same for five years after the expiration of the time to
redeem.

: SALES. The tax sales and liens mentioned in
sections 119 and 181 of the revenue law of 1879 have reference
only to valid tax sales and valid liens arising therefrom.

: SALES: RETURN: PRIVATE SALES. Until a county treas-
urer has made a return to the county clerk of his county of the
public sale of lands for taxes held by him in pursuance of sec-
tion 109 of the revenue act of 1879, he has no authority to sell
lands at private sale for delinquent taxes due thereon.

. Invalid Tax Sales: RiGHTS OF PURCHASERS: SUBROGATION.

Where a sale made of real estate for taxes is invalid the pur-
chaser thereat, for the taxes for which he purchased the real
estate, and for all prior and subsequent taxes existing against
said real estate paid by him because of his purchase, becomes
subrogated to all the rights of the public to the liens existing
against said real estate for such taxes, and entitled to the same
rate of interest, and no greater, on the taxes paid, which the de-
linquent taxes were drawing when he paid them. Dilion v.
Merriam, 22 Neb., 151, reaffirmed.

CANCELLATION OF CERTIFICATE: ATTORNEY’S FEE.
‘Where an owner of real estate brings suit to cancel an alleged in~
valid tax sale eertificate, and the holder of such certificate admits,
in his answer to the action, its invalidity, agks te be subrogated
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to the rights of the public to the lien for the taxes on which said
certificate is based, and to foreclose such lien against said real
estate, he is not entitled to an attorney’s fee of ten per cent of
the amount of the decree he may recover, to be taxed as part of
the costs in the case.

9. Taxes: FORECLOSURE OF LIEN: ATTORNEY’S FEE. Whether a

10.

bolder of a tax lien, on obtaining a decree foreclosing the same,
is entitled o an attorney’s fee under section 181 of the revenue
law of 1879 is not to be determined hy the status of the lien-
holder in the case. Whether he be a plaintiff or a defendant is
wholly immaterial. The test as to whether such lien-holder
is entitled to an attorney’s fee is whether the lien foreclosed has
for its basis a valid tax sale. If the sale on which the lien is
based was valid, then the holder of the lien is entitled to an at-
toruey’s fee. If the sale was invalid, he is not entitled to the
attorney’s fee.

: INVALID SALE: ACTION TO CANCEL CERTIFICATE :
TENDER: BURDEN OF PrRoOF: EVIDENCE. An owner of real
estate brought suit to cancel a tax sale certificate and taxes as-
sessed against said real estate for certain years and paid by the
holder of the certificate. The owner alleged in his petition, in
general terms, that the tax sale certificate was void ; that the
taxes paid were never assessed against the real estate and were
not liens thereon. At the same time he tendered into court
an amount of money which he alleged was sufficient to pay
and discharge said tax liens for said years. The holder of the
tax certificate admitted its invalidity, asked to be subrogated
to the rights of the public to the lien for the taxes on which
said certificate was based, and taxes paid by him assessed
against said real estate by reason of his purchase thereof, and
prayed to foreclose said tax lien and taxes awainst said real
estate. Held, (1) That the owner, by his tender of a sum of
money in payment of the taxes for certain years, thereby ad-
mitted that the taxes appearing against said real estate on the
treasurer’s books for said years were legally assessed against it;
(2) that the burden of showing that any of the taxes for any of
said years had never been assessed against the real estate, were
for any cause illegal, had been discharged, or that they were not
liens upon the real estate, was upon the owner; (3) that the
holder of the tax sale certificate and tax liens, to prove his case
and establish his lien, was only required to prove what amount
of taxes he paid, when he paid them, and the tax sale certifi-
cate and tax receipts of the treasurer of the county were com -
petent evidence for thut purpose.
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AppPEAL from the district court of Douglas county.
Heard below before IRVINE, J.

John L. Webster, for plaintiff.
Henry W. Pennock, for defendant,
See opinion for citations upon the questions discussed.

Racanw, C,

On the 13th day of August, 1889, Ralph R. Osgood
purchased lots 3 and 4, in block 52, in the city of Omaha,
Douglas county, from the treasurer of said county at pri-
vate tax sale for the city taxes of the city of Omaha due
and delinquent on said lots for the year 1888. At this
time there were unpaid delinquent state and county taxes
standing against these lots on the books of said county
treasurer for the years 1880, '81,°82,°83, ’84,’85, 86, 87,
and ’88, and unpaid delinquent city taxes of the city of
Omaha for the years 1868, ’69, ’70, ’71, *72, ’80, ’81, 82,
'83, ’84, ’85, 36, and ’87, all of which Osgood paid ; and
he sub-equently paid as they fell due the state, county, and
city of Omaha taxes against said lots for the years 1889
and 1890. From 1873 to the 25th of July, 1890, these
lots were owned by one George W. Frost, or his heirs, and
were sold in.the year 1873 by the county treasurer of
Douglas county for the delinquent state and county taxes
of 1872. Sales of these lots for state and county taxes
thereon for the years 1873, ’74, ’75, ’76, and ’77, or some
of them, were afterwards made. The purchaser of these
lots at these sales, or his assignee, paid all state and county
taxes against the lots up to and including the taxes for the
year 1879. All the liens acquired against these lots by
these tax sales, and for payments of taxes on the lots up to
and including the year 1879, finally came to be owned by
one Bryant, and he, by a decree of the circuit court of the

Q
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United States for the district of Nebraska, was given a
lien against these lots for all such taxes. This decree or
judgment Bryant assigned to J. McGregor Adams, who on
July 25, 1890, became the owner of the lots by deed from
the heirs of George W. Frost. When the county treasurer
sold the lots in 1873 he did not sell them for the city of
Omaha taxes then due and delinquent thereon, nor were
the city of Omaha taxes included in any sale of the lot
subsequently made. The state and county taxes against
these lots prior to the year 1880 are in no manner involved
in this action.

Adams brought this suit in the district court of Douglas
county against Osgood, and tendered in court a sum of
money which he alleged was sufficient to pay all taxes, with
interest thereon, assessed against said lots after and includ-
ing the year 1880. He alleged in his petition, in substance,
that the lien of the city of Omaha for all taxes on these
lots prior to the year 1880 had been divested and discharged
by the sale of the lots, for delinquent state and county taxes
only, in the years 1873, 74, 75,76, and 77, and that the
sale made by the county treasurer of these lots to Osgood
on the 13th of August, 1889, was void, and that the city
taxes paid on said lots by Osgood for all years prior to
1880 were void or voluntary payments, and he prayed for
a decree canceling the tax sale certificate issued by the
county treasurer to Osgood on the 13th of Angust, 1889,
and a decree that Osgood had no lien on the lots on account
of said tax sale certificates or on account of the payment
of taxes made by him on said property for years prior to
the year 1880. Osgood filed an answer in the nature of a
cross-bill, setting out the purchase of the lots from the
treasurer of Douglas county on August 13, 1889, and the
taxes paid by him for state, county, and city purposes, as
already stated herein, and prayed the court to award him a
decree against said lots for such taxes and interests and an
attorney’s fee. The district court found and decreed that

°
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the defendant Osgood was entitled to a lien uj:on said lots
for taxes and special assessments paid by him and assessed
against said lots for the year 1880 and thereafter, and that
the amount of Osgood’s lien against said lots for said time
should draw interest at the rate of twenty per cent per
annum for two years from the dates of the payments made
by him and ten per cent per annum thereafter. The court
further found and decreed that Osgood was entitled to an
attorney’s fee of $429.24, to be taxed as part of the costs
in the action. The court also found and decreed that the
city taxes for the years 1868, ’70, '71, and ’72 upon each
of said lots, and the city taxes for the year 1869 upon said
lot 3, which had been paid by Osgood, were not a lien
upon said lots or either of them, and that by paying said
taxes Osgood had acquired no lien upon said lots. The
court further found and decreed that the failure of the
county treasurer to include the city of Omaha taxes delin-
quent on said lots for the years 1868 to 1872, inclusive, in
the sale made of said lots for taxes in the year 1873, di-
vested the lien of said city taxes from 1868 to 1872, both
inclusive. From this decree both parties have appealed to
this court. .

1. The first question for consideration is the holding of
the district court that the sale of these lots by the county
treasurer in 1873, for state and county taxes only, divested
the lien of the city of Omaha for the taxes previously as-
sessed and then delinquent on the lots for the years 1868,
’69, 70, ’71, and 72. Section 54 of the revenue act of
1866 provided that taxes upon real property should be a
perpetual lien thereon against all persons and corporations,
except the United States and this state. (Revised Stat-
utes, 1866, ch. 46, sec. 54.) This law remained in force
until replaced by section 138 of the revenue law of 1879,
the law now in force, which provides: “The taxes as-
sessed on real property shall be a lien thereon from and in-
cluding the first day of April in the year in which they are
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levied until the same are paid.” Section 116 of the reve-
nue act of 1879 provides: ““The purchaser of any tract of
land sold by the county treasurer for taxes, * * * ac-
quires a perpetual lien of the tax on the land,” ete. This
last section is, in substance, a re-enactment of section 61 of
the revenue law of 1869. Section 109 of the revenue act
of 1879 provides: “On the first Monday of November in
each year, between the hours of nine o’clock A. M. and four
P. M., the treasurer is directed to offer at public sale at the
court house or place of holding court in his county, or at
the treasurer’s office, all Jands on which the taxes levied for
state, county, township, village, city, school district, or any
other purpose, for the previous year, still remain unpaid,”
etc. This is substantially a re-enactment of section 56 of
the revenue law of 1869, in force when the county treasurer
sold the lots in question for the state and county taxes
thereon for the year 1872,

In State v. Helmer, 10 Neb,, 25, it was held: “It is
doubtless the true intent and meaning of the [revenue] law
that lands or town lots can only be sold for taxes to those
who offer to pay and do pay the amount of all taxes due
on any parcel of land or town lot or the smallest portion
of the same.””

In Tillotson v. Small, 13 Neb., 202, the facts were: Taxes
were delinquent upon certain real estate for the years 1872,
’73,°74, and ’75. The county treasurer sold the lands for
the delinquent taxes of 1875 only, and a tax deed was
made to the purchaser in 1881. The county treasurer of
the county where the lands were situate subsequently sold
them to the county commissioners of that county for the
delinquent taxes for the years 1872, 73, and *74. The
commissioners assigned the certificates of purchase to Small.
Tillotson, the holder of the tax deed, then brought a suit
in equity to the district court of Nuckolls county to cancel
these certificates of sale issued by the treasurer to the county
commissioners and by them assigned to Small. It was
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argued by counsel for Tillotson, as appears from the briefs
that the sale of the lands by the county treasurer for the
delinquent state and county taxes of the year 1875 di-
vested and discharged the taxes for the years 1872, °73,
and ’74, which were not included in the sale, This court
held that the treasurer had no authority to sell the lands
in 1876 for the taxes of 1875, without including in such
sale all taxes then due and delinquent against said lands.

In O’ Donohue v. Hendriz, 13 Neb., 257, it was held:
“Under our revenue law a sale of land can be lawfully
made only by including all the taxes, interest, and costs
due thereon at the time,” etc.

Section 99 of the revenue law of 1854 of the state of
California provided that taxes on real estate should con-
tinue a lien thereon until such taxes were paid. The su-
preme court of that state construed that statute in Cowell
v. Washburn, 22 Cal., 520. The real estate involved in the
controversy in the case was sold for taxes for the year 1858,
and a certificate of sale issued to the purchaser. The taxes
for the year 1857, though delinquent and unpaid, were not
included in the sale made of the premises in 1858, and the
suit was brought to restrain the tax collector from again
selling the real estate for the delinquent taxes of 1857.
The court held that the failure of the officer to include the
delinquent taxes for the year 1857 in the sale made for the
taxes of the year 1858 did not divest the lien of the taxes
for the year 1857. To the same effect see Reeve v. Kennedy,
43 Cal., 643, and Justice v. City of Logansport, 101 Ind.,
326.

In Dennison v. City of Keokuk, 45 Ia., 266, the facts
were: Dennison purchased certain lots in the city of Keo-
kuk at a sale made thereof by the city for taxes of one
year. At the time of his purchase there were unpaid and
delinquent city taxes against the lots for a number of pre-
vious years. The taxes for these previous years were not
included in the sale made to Dennison. He obtained a tax
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deed for the lots and brought suit against the city to quiet
his title, The city claimed a lien upon the lots for the
delinquent and unpaid taxes for the years prior to the year
for which Dennison bought the lots. By the charter of
the city of Keokuk city taxes were made a perpetual lien
upon real estate upon which they were assessed until such
taxes were paid. The supreme court held: “A sale for city
taxes of one year does not divest the lien of the city for
the unpaid taxes of prior years.”

It appears, then, that under our revenue laws taxes as-
sessed upon real estate are a lien thereon until paid, and
that a sale of real estate made by a county treasurer, for
delinquent taxes of one year due on said real estate, will
be absolutely void if taxes assessed and delinquent against
said real estate for prior years are not included in such sale.
It follows from this that the sale made of the lots in con- .
troversy in this action by the county treasurer of Douglas
county in 1872 to Bryant were void. We do not think
that it should be held that a void tax sale for the taxes of
one year divests and discharges valid taxes assessed and
delinquent against such real estate for prior years. Weare
aware that on this question there is a conflict of authority.

The holding of the supreme.court of Iowa is that a sale
of land for taxes for one year discharges and frees the land
from the taxes assessed and delinquent thereon for the
years prior to the one for which the sale was made. (Pres-
ton v. Vun Gorder, 31 Ia., 250; Hough v. Easley, 47 Ia.,
330.) The statutes of Iowa make taxes on real estate a
perpetual lien thereon; but their statute also provides that
the county treasurer in selling real estate for taxes shall
make such sale for and in payment of the total amount of
taxes, interest, and costs due and unpaid on such real es-
tate at the time of the sale.

The holding of the Wisconsin court is that a valid sale
and conveyance of land for taxes under a junior assessment
cuts off all former titles or liens. (Jarvis v. Peck, 19 Wis.,
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84; Sayles v. Davis, 22 Wis,, 225; FEaton v. North, 29
Wis., 75.) :

In MeFadden v. Goff, 32 Kan., 415, it is said: “A valid
tax deed extinguishes and destroys all other titles and liens
existing or based upon anything existing at the time of the
levying of the taxes upon which the tax deed is founded.”

In Robbins v. Barron, 32 Mich,, 36, it is said: “A tax
title, if valid, destroys and cuts off all liens and encum-
brances previously existing against the land.”

In Langley v. Chapin, 134 Mass., 82, it is said that “A
sule of land for non-payment of taxes, if valid, creates a
title paramount to any existing estate therein,”

An extended review of these cases would subserve no
useful purpose here. In no case which I have examined,
and which holds that the sale of real estate for the taxes of
one year divests the lien of taxes thereon for prior years,
is there any intimation that the sale made was invalid. In
Towa the statute made the taxes on real estate a perpetual
lien thereon. This fact, if not overlooked, seems to have
been ignored by that court, as its decision was based solely
on a section of their Code which provided that the annual
sales of real estate for taxes made by the treasurer should
be made for, and in payment of, the total amount of taxes
due on the real estate; and while it would seem to be the
duty of a county treasurer in Towa, when making a sale of
real estate for taxes, to sell it for all taxes then delinquent
and due against the real estate, still it would. seem that the
courts of that state do not regard a sale made by the treas-
urer for the taxes of one year without including taxes of
prior years as invalid. In some of the cases it is intimated
that the rule is based on the doctrine of estoppel; that is,
that the county treasurer is the agent of the public, and in
making a sale of real estate for taxes that he acts minis-
terially; and as the law makes it his duty when he sells
real estate for the non-payment of taxes to include therein
all taxes then delinquent against the real estate, that the
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public warrants to the purchaser that the taxes for which
he has bought a piece of real estate are all the taxes that
were then due and delinquent against it; and therefore
the public is afterwards estopped from averring the con-
trary by again selling the real estate for taxes delin-
quent thereon at the time of the other sale. It is
true that a county treasurer in making a sale of real
estate acts ministerially, but that the public warrants
that such sale is made for all the taxes thep due on
the land or in accordance with law, is not in harmony
with the decided weight of authority in this country.
The rule of caveat emptor applies to one who purchases
property sold by a treasurer for delinquent taxes quite as
much as it does to the purchaser of property at a judicial
sale. (Pennock v. Douglas County, 39 Neb., 293, and cases
there cited.) To our minds the argument that the public
warrants that in a sale of real estate made by a county
treasurer for delinquent taxes are included all taxes then
due on said real estate, is not sound. Such a rule would
contravene the express provisions of our statute making
taxes on real estate a perpetual lien thereon until paid.
Such a rule would be contrary to good public policy. It
would open the door to fraud and put a premium on the
carelessness of public officials. The tax books and records
showing the taxes assessed and delinquent against real es-
tate are at all times open to the inspection of every one,
and the law, which every one is presumed to know, spe-
cifically enumerates what steps must be taken by a county
treasurer in making a sale of real estate for delinquent
taxes in order that such sale may be valid. Whatever may
be the rule elsewhere, we think, under our statutes, that
the only way by which a valid tax existing against real es-
tate here can be discharged is by the payment of such tax,
unless such real estate be sold for taxes and the holder of
the tax lien fails to bring suit to foreclose the same for five
years after the expiration of the time to redeem. (Alevander
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v. Shaffer, 38 Neb., 812); and that a void treasurer’s sale
made of real estate for the taxes of one year will not di-
vest the taxes of prior years which are a valid lien thereon.
‘We think, therefore, that Osgood is entitled to a lien upon
the lots herein for the ameunt of all taxes which he paid
thereon for the years prior to the year 1880, and which
taxes were legally levied and assessed, unpaid or delinquent,
and therefore liens upon said real estate.

2. The second point for consideration in this appeal is
whe her or not the district court was correct in its finding
and decree that Osgood should be allowed interest upon the
taxes paid by him at the rate of twenty per cent per an-
num for a period of two years from the date of such pay-
ments. And this leads us to inquire what rights Osgood
acquired against these lots by his purchase of them at pri-
vale tax sale on the 13th day of August, 1889. Sections
119 and 181 of the revenue act of 1879 provide:

“Sec. 119. The owner or occupant of any land sold for
taxes, or any person having a lien or interest thereon, may
redeem the same at any time within two years after the day
of such sale, by paying the county treasurer for the use of
such purchaser, his heirs or assigns, the sum mentioned in
his certificate, with interest thereon at the rate of twenty
per cent per annum from the date of purchase, together
with all other taxes subsequently paid, whether for any
year or years previous or subsequent to said sale, and inter-
est thereon at the same rate from the date of such pay-
ment,” etc.

“Sec. 181. In any case in which the plaintiff shall re-
cover in an action for the foreclosure of tax liens, as pro-
vided in this act, he shall be entitled to interest on each
amount paid by him, and evidenced by his certificates of
tax sale and receipts for taxes paid, at the rate of twenty
per cent per annum from the date of each payment for the
term of two years, and at the rate of ten per cent per annum
on each of said amounts from and after the expiration of
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said two years, and until the rendition of the decree of
foreclosure, which decree shall draw interest as in other
cases.” ,

But these sections have reference to valid tax sales and
liens by virtue thereof existing against real estate. The
county treasurer of Douglas county, on the 13th of August,
1889, sold these lots to Osgood at private tax sale, and
issued him a treasurer’s certificate of such tax sale. The
lots were sold to Osgood for the delinguent city of Omaha
taxes due on the lots for the year 1888. The treasurer did
not sell these lots to Osgood for the delinquent city of
Omaha taxes of any year prior to the year 1888, At the
date of this sale there were due and delinquent against
these lots not only city taxes of the city of Omaha for a
number of years prior to 1888, but state and county taxes
for the years 1880 to 1888, both inclusive. Section 113 of
the revenue act of 1879 provides: “After the tax sale shall
have closed, and after the treasurer has made his return
thereof to the county clerk as provided in the preceding
section, if any real estate remain unsold for the want of
bidders therefor, the county treasurer is authorized and re-
quired to sell the same at private sale at his office, to any
person who will pay the amount of the taxes, penalty, and
costs thereof for the same,” etc. The county treasurer had
no authority to sell these lots at private tax sale for the
taxes of the year 1888, without including in such sale ail
the taxes then due and delinquent against the lots for taxes
for prior years. The sale, then, made by the treasurer to
Osgood of these lots was void. Another point deserves
notice in this connection, and that is, Osgood is here seck-
ing to foreclose a lien against these lots for the taxes of
1888, and for taxes which he paid prior and subsequent to
that date, to protect the lien he acquired at the tax sale. If
the treasurer had included all taxes delinquent against the
fots in the sale he made thereof to Osgood, to make such
sale a valid one it would still devolve upon Osgood to show
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that the county treasurer had made a return to the county
clerk of the public sale for delinquent taxes held by the
treasurer on the first Monday of November preceding, in
pursuance of section 109 of the revenue act. For until
the treasurer had made such return to the county clerk he
had no jurisdiction to sell the real estate at private sale.
It nowhere appears in this record that the cotnty treasurer
of Douglas county, at any time prior to selling this land to
Osgood at private sale, had made to the county clerk of his
county a return of the public sale for taxes held in the
preceding November. Osgood, then, by virtue of the pur-
chase he made of these lots in 1888, and by virtue of the
taxes paid thereon both prior and subsequent to that date
to protect the lien he acquired by his purchase, became sub-
rogated to'the rights which the public had against these
lots by virtue of these tax liens, and consequently became
entitled to receive on the payments he made the same rate
of interest, and no greater, which the taxes were drawing
when he paid them. (Pettit v. Black, 8 Neb., 52; Lynam
v. Anderson, 9 Neb., 367 ; Miller v. Hurford, 11 Neb., 377 ;
Reed v. Merriam, 15 Neb., 323; Merriam v. Hemple, 17
Neb., 345; Alewander v. Goodwin, 20 Neb., 216; Dillon v.
Merriam, 22 Neb., 151.)

What rate of interest were the taxes, delinquent and paid
by Osgood on these lots, drawing at the date of his pay-
ments? Section 106 of the revenue act of 1879 provides :
“QOn the first day of May of the year after which taxes
shall have been assessed, all unpaid state, county, school,
township, precinet, city and village taxes, except city taxes
in cities of the first class, shall become delinquent, and
shall draw thereafter ten per cent per annum, which interest
shall be collected the same as the tax so due.” For all state
and county taxes, then, which Osgood paid on these lots, and
which taxes became delinquent in the year 1880 or subse-
quently, he was entitled to interest at the rate of ten per cent
per annum. Section 86, chapter 12, entitled ““Cities of the
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Metropolitan Class” (Comp. Stats., 18983), provides: “On
the first of July next succeeding the levy thereof, all unpaid
city taxes in cities of the metropolitan class shall be and
become delinquent, and shall thereafter draw interest at the
rate of one per cent per month, payable in advance, which
interest shall be collected the same as the tax due,” etc.
This section i3 a re-enactment of section 30, chapter 8, en-
titled “Cities of the First Class,” which went into effect
on the 28th of March, 1873. It follows from this that on
all delinquent city of Omaha taxes paid by Osgood, and
which taxes became delinquent in 1880, or since that time,
he should be allowed interest at the rate of twelve per cent
per annum.  Sections 52 and 53 of the revenue act of
1866 were as follows:

“Sec. 52. On the first day of May of theyear after
which taxes shall have been assessed, all unpaid taxes shall
become delinquent and shall draw interest at the rate of ten
per cent per annum from the date of such delinquency.

““Sec. 53. To all taxes which remain unpaid at the time
the same become delinquent, there shall be added, as a pen-
alty, ten per cent on the amount so remaining unpaid, which
shall be added to the amount assessed, and collected by the
county treasurer.”

On all taxes, then, paid by Osgood on these lots, which
taxes were due and delinquent prior to the year 1869, he
should be allowed interest on the amount paid at ten per
cent per annum. By section 50 of the revenue act of 1869,
and by section 30 of chapter 8, entitled “Cities of the First
Class,” passed and approved March 28, 1873, taxes became
delinquent on the first day of May in the year after they
were levied, and diew interest from the date they became
delinquent at the rate of twelve per cent per annum. On
all taxes paid on these lots by Osgood, which taxes be-
came delinquent in the year 1869, or in any year subse-
quent thereto until and including the year 1879, he should
De allowed interest at the rate of twelve per cent per annum.
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3. A further question is whether Osgood was entitled
to an attorney’s fee of ten per centum of the amount of the
decree awarded him by the court on his tax lien and for
taxes paid in support thereof. Section 181 of the revenue
act of 1879 provides that when a plaintiff shall recoverin
an action brought to foreclose a tax lien, that at the time
of the rendition of such decree the court shall award him
an attorney’s fee of ten per cent thereof to be taxed as part
of the costs in the case. The argument of appellant Adams
is that Osgood has not brought suit to foreclose a tax lien
within the meaning of said section ; that he, Adams, brought
the suit to cancel the liens held by Osgood; and although
the latter filed an answer in the nature of a cross-petition
praying for a foreclosure of his lien, he is not a plaintiff
within the meaning of the statute, and therefore not en-
titled to the attorney’s fee. Whether the holder of a tax
lien on obtaining a decree foreclosing the same is entitled
to an attorney’s fee under said section 181 is not to be de-
termined by the status of the lienholder in the case.
Whether he be a plaintiff’ or a defendant is wholly imma-
terial. To be entitled to the attorney’s fee he must obtain a
decree foreclosing a tax lien in his favor, and the true test
as to whether he is entitled to an attorney’s fee is whether
the lien foreclosed has for its basis a valid tax sale. If
the sale made was invalid, then the holder of the lien is
not entitled to the attorney’s fee. If the sale made was
valid, then the holder of the lien is entitled toan attorney’s
fee of ten per cent of the amount of the decree recovered.
The decree may embrace taxes upon the real estate paid by
the holder of the tax lien to protect the same, and such
taxes may have been liens upon the real estate prior or sub-
sequent, or both, to the date of the tax sale. The lien of
the holder may be an invalid tax deed the test still re-
mains as to the attorney’s fee whether the sale on which the
deed is based was a valid one. In the case at bar, as al-
ready seen, the lien of Osgood is based on an invalid tax

34
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sale, and therefore he is not entitled to an attorney’s fee to
be taxed as part of the costs in his case. The tax sale be-
ing invalid, Osgood’s rights and only rights are those of the
public to which, by reason of the invalid tax sale, he be-
came subrogated. This rule is not in conflict with Otoe
County v. Brown, 16 Neb., 398. It was held in that case
that where a county had purchased real estate for taxes and
sought to foreclose the lien that it was not entitled to an
attorney’s fee to be taxed as part of the costs. It appears,
however, from a statement of the facts of the case, that the
sale made of the lands for taxes did not include all taxes
delinquent at the time against the real estate. The conclu-
sion reached in that case was correct and in harmony with
the rule just announced for the reason that the lien ac-
quired by the county against the real estate was based on
an invalid tax sale thereof, although the decision is not
put upon that ground. Towle v. Shelly, 19 Neb., 632, is a
case in harmony with the rule we have announced in this
case, although it is not stated in the opinion that the court
reached the conclusion which it did because the lien fore-
closed was based upon a valid tax sale of the real estate,
Wygant v. Dahl, 26 Neb., 562, is another case in harmony
with the rule announced in the case at bar, although it is
not stated in the opinion that the defendant, who filed a
cross-petition to foreclose a tax lien, and who was awarded
by the court an attorney’s fee of ten per cent of the amount
of the decree recovered by him, was entitled to such decree
by reason of the fact that his tax lien was based upon a
valid tax sale. In Stegeman v. Faulkner, 42 Neb., 53, it
was distinctly held: “A purchaser at an invalid tax sale is
not entitled to have taxed in his favor an attorney’s fee as
part of the cost of the foreclosure of the lien to which he
has by payment become subrogated.” It follows, there-
fore, that the learned district court erred in allowing Os-
good an attorney’s fee to be taxed as part of the costs in
this case.
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4. Finally, it is suggested by the appellant Adams that
the decree of the district court in favor of Osgood is not
supported by sufficient competent evidence. This conten-
tion is based upon the fact that Osgood introduced in evi-
dence the certificates of tax sales of the lots issued to him
by the county treasurer of Douglas county, and the tax re-
ceipts issued to him by the treasurer for taxes he paid on
said lots, and which taxes were delinquent; but Osgood
offered no proof to show that the taxes called for by said
certificates of tax sales and tax receipts had been legally
levied and assessed against the lots, and the argument is
that these tax receipts were not competent to prove the ex-
istence of the taxes. As a general principle, tax receipts
alone are not evidence of the existence of the taxes to which
they relate; that is, the tax receipt does not prove that the
taxes for whwh it calls were legally assessed or levied upon
the property. (Miller v. Hurford, 13 Neb., 13; Clark v.
Blair, 14 Fed. Rep., 812.) The only taxes mvolved in
this suit to which appellant’s argumeng is applicable are
the taxes delinquent on these lots in the year 1880 and
since then, as these were the only taxes for which the dis-
trict court gave Osgood a lien. Adams, in his petition
filed herein, tendered into court a sum of money which he
alleged was sufficient to pay the principal and interest of
these taxes. This tender, then, was an admission on the
part of Adams that the taxes assessed and delinquent against
the property for the year 1880 and since then, and which
Osgood had paid, were valid liens against the lots. (Hun-
tington v. Ziegler, 2 O. St., 10.) The allegation in Adams’
petition is that Osgood had paid to the county treasurer
for “pretended delidquent county taxes and for a pre-
tended sewer tax, and for pretended delinquent city taxes,”
certain sums of money for certain years including the year
1880, and subsequently ; and the petition also alleged that
all city taxes for all years prior to 1880 were illegal; and
it must be remembered that Adams brought this suit to
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quiet his title to these lots as against these taxes. The
burden, then, was on him to show that any of the taxes
alleged by him to be void were illegal taxes or had been
paid. (Towle v. Holt, 14 Neb., 221; Dillon v. Merriam, 22
Neb., 151.) If an owner of real estate should file a bill
in equity to cancel a mortgage which appeared of record
against such real estate, and allege in general terms that
such mortgage was a forgery, and the defendant in his
answer to such petition should allege that such mortgage
was a valid one, and ask to have it foreclosed, then it is
clear that the existence of the mortgage of record would
stand as admitted by the owner, and the burden would
be upon him to prove that such mortgage was in fact a
forgery before he would be entitled to a decree for its can-
cellation. The rule is the same in a case like the one at
bar. Here, Adams brings a suit to cancel certain taxes
and tax liens on his real estate, and he alleges, in general
terms, that some of these taxes were never assessed, and
that all the taxes are illegal and void, and do not constitute
liens upon his real estate. Osgood, by his answer, sets out
his purchase of Adams’ real estate at a sale made thereof
for these taxes, and his payment of other taxes to protect
the lien he acquired by such purchase, and asks to have the
lien which he acquired thereby foreclosed against the real
estate. Adams, then, by his pleading and his position in
court, admitted that these taxes stand assessed against this
property on the tax books of Douglas county, and the
burden was on him to show that the taxes were wrongfully
on said books; that they had in fact never been levied;
that they had been paid or otherwise discharged, or, for
some reason, that they were not liens upon his real estate;
and until he did make such proof he was not entitled to a
decree cancelling them. Adams having admitted by his
pleading that the taxes which Osgood had paid existed on
the tax records of Douglas county, and that Osgood had
paid these taxes, and having offered no proof that the taxes
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had not been assessed, or that for any reason they were il-
legal, or that they had been discharged, Osgood, then, to
make his case and establish his lien, was only required to
prove what taxes he paid, when he paid them, and the tax
receipts of the treasurer of Douglas county were competent
evidence for the purpose,

There are some other questions discussed in the briefs of
counsel which we deem it unnecessary to examine at the
present time. The decree of the district court is reversed
and the cause remanded for further proceedings in accord-
ance with this opinion; the parties to each pay one-half
the costs of this appeal.

JUDGMENT ACCORDINGLY.

IrviNE, C., not sitting.

Uxioxn Pacrric Raibway COMPANY, APPELLANT, V.
DoueLas County BANK ET AL, APPELLEES, IM-
PLEADED WITH J. ADAMS ET AL., EMPLOYES, AP-
PELLANTS.

FILED NOVEMBER 7, 1894. No. 5495.

Contract for Transferring Freight: AssIGNMENT: RIGHTS
OF LABORERS TO LIEN ON FUND CREATED: LIABILITY OF As-
SIGNEES. W. had a contract with a railway company for load-
ing and unloading cars and transferring freight, the compelisa-
tion to be payable monthly. W. requiring money to carry on
the business he procured P. and C. to make their joint note to a
bank, the proceeds of which were passed to W.’s credit. For
the purpose of securing P. and C. he delivered to C. the contract
with the railway company indorsed as follows: “For value re-
ceived, I hereby sell, assign, and transfer to J. R. C. all my
right, title, and interest in and to the above contract, hereby
authorizing and empowering him to do any and all manner of
things in the premises as I myself could.” C. then wrote an
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assignment upon the contract and delivered it to the bank as
security to the note. There was at the time nothing due W.
under the contract. When the note matured W. failed to pay
his employes, who demanded that the railway company protect
them. C.,and the bank also, claimed the funds in the hands of
the company under the assignment. The railway company filed
a bill of interpleader, making the bank, P., C., and the employes
defendants. All parties yielded to the proceeding and set up
their claims upon their merits. Held, (1) That the assignment of
the contract by W. to C. was intended not merely as an assign-
ment of the moneys to be earned but an assignment of the whole
contract cum onere; (2) that the assignees could not in equity
be permitted to receive the advantages of the contract without
discharging its obligations; (3) that inasmuch as the employes
by garnishment proceedings might have obtained payment from
the fund in dispute by actionus against W. or his assignee, the
institution of this suit having prevented a resort to such pro-
ceedings, the court should herein distribute the fund as if such
proceedings had been in fact taken; (4) under the foregoing cir-
cumstances, the equity of the employes to the fund held supe-
rior to that of the assignee.

AprpPEAL from the distriet court of Douglas county.
Heard below before WAKELEY, J.

The facts are stated by the commissioner.

Chas. Offutt, for employes, appellants:

Any assighment of the contract was subject to all equities,
not only between the parties thereto, but to all equities
which third persons could enforce against the assignor,
(2 Pomeroy, Equity Jurisprudence [2d ed.], secs. 703, 708,
709; Davies v. Austen, 1 Ves. [Eng.], 247; Bush v. Lath-
rop, 22 N. Y., 535; Trustees of Union College v. Wheeler,
61 N.Y,105; Green v. Warnick, 64 N. Y., 220; 2 Whar-
ton, Contracts, sec. 842.)

The employes have an equity in the contract or fund
representing it. (1 Pomeroy, Equity Jurisprudence [2d ed.],
sec, 59; Daggett v. Rankin, 31 Cal.,321; Loney v. Court-
nay, 24 Neb., 584; Neeson v, Clarkson, 4 Hare [Eng.], 97;
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Norris v. Caledonian Ins. Co., L. R., 8 Eq. [Eng.], 127;
@Qill v. Downing, L. R., 17 Eq. [Eng.], 316.)

Similar equities are recognized and enforced by positive
statutes. (Comp. Stats., ch. 54, art. 2; Wilson v. Taylor, 8
So. Rep. [Ala.], 149.)

Similar equities have been recognized and enforced by
courts of chancery. (Meyer v. Johnston, 53 Ala., 237; Fos-
dick v. Schall, 99 U. 8., 235; Miltenberger v. Logansport
R. Co., 106 U. S,, 286; Union Trust Co. v. Souther, 107 U.
S., 591; Burnham v. Bowen, 111 U. 8., 776; Union Trust
Co. v. Illinois M. R. Co., 117 U. 8., 434; Dow v. Memphis
& L. R. R. Co., 124 U. 8., 652; Union Trust Co. v. Mor-
rison, 125 U. 8., 612; Farmers Loan & Trust Co. v. Mis-
souri I. & N. B. Cb., 21 Fed. Rep., 265; Reyburn v. Con-
sumers Gas, Fuel & Light Co., 29 Fed. Rep., 562; Tooth
v, Hallett, L. R., 4 Ch. App. [Eng.], 242; Bristow v.
Whitmore, 9 H. L. Cas. [Eng.], 392.)

‘Where money coming due on a contract is assigned, the
assignee’s claim is subject to all the conditions and terms
of the contract. (Zooth v. Hallett, L. R.,4 Ch. App. [Eng.],
242; Bristow v, Whitmore, 9 H. L. Cas. [Eng.], 391.)

The nature of the contract in question is such that it
was not assignable. (Pollock, Contracts [4th ed.], 425;
Arkansas Valley Smelting Co. v. Belden Mining Co., 127 U,
S., 379.) If there was an assignment of future earnings
of the contract, it was void. (Comp. Stats., ch. 32, secs. 11, *
17; Wait, Fraudulent Conveyances, sec. 379; Booker v.
Jones, 55 Ala., 266; Cole v. Kerr, 19 Neb., 557; Moody
v. Wright, 13 Met. [Mass.], 17; Seymour v. Delancy, 3
Cow. [N. Y.], 445; Pigg v. Corder, 12 Leigh [Va.], 69.)

John M. Thurston and W. R. Kelly, for Union Pacific
Railway Company, appellant.

Lake, Hamilton & Mazwell, for appellees:
The employes had no contractual relations, expressed or
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implied, with the railway company, and can have no claim
against it for their labor. The contract was signed alone
by the railway company and S. F. Wells. (1 Jones, Liens,
sec. 50; Hoyt v. Story, 3 Barb. [N. Y.], 262; Wright v.
Ellison, 1 Wall. [U. 8.], 16 ; Dillon v. Barnard, 21 Wall.
[U. 8.], 430; McCloskey v. City and County of San Fran-
cisco, 66 Cal., 104.)

The appellees, Douglas County Bank, Joseph R. Clark-
son and C. 8. Parrotte, are entitled as creditors of S. F.
Wells to receive the money in the hands of the railway
company acknowledged by it to be due and owing under
the transfer contract. (Pomeroy, Remedies & Remedial
Rights, 184 ; Field v. Mayor of City of New York, 6 N. Y.,
179; Lawson, Rights, Remedies & Practice, sec. 2652;
Wade v. Bessey, 76 Me., 413 ; Hawley v. Bristol, 39 Conn.,
27; Augur v. New York Belting & Packing Co., 39 Conn.,
536 ; Payne v. Mayor of Mobile, 4 Ala., 333; Bradley v.
Root, 5 Paige Ch. [N. Y.], 632; Bower v. Hadden Blue
Stone Co., 30 N. J. Eq., 171; Nimocks v. Woody, 97 N.
Car., 1; Bank of Commerce v. Bogy, 44 Mo., 13; Wheatley
v. Strobe, 12 Cal., 92; Fonner v. Smith, 31 Neb., 107 ;
Ruple v. Bindley, 91 Pa. St., 296; Mc Williams v, Webb,
32 Ia., 577; Moore v. Lowrey, 25 Ia., 336.) :

The appellees are not liable to the employes for any un-
paid balance due the latter for labor performed which was
necessary to carry out the provisions of the contract. ( Whit-
ney v. Cooper, 1 Hill [N.Y.], 632; Miller v. Franklin, 20
Wend. [N. Y.], 629; Chester v. Bank of Kingston, 16 N.
Y., 343; Champlin v. Butler, 18 Johns. [N. Y.], 169;
Marks v. Pell, 1 Johns. Ch. [N. Y.}, 594; James v. John-
son, 6 Johns. Ch. [N. Y.], 429 ; Hodges v. Tennessee Ma-
rine & Fire Ins. Co., 8 N. Y., 416; Hahn v, Doolittle, 18
Wis., 206 ; Eiseman v, Gallagher, 24 Neb., 81; Newman
v. Eldwards, 22 Neb., 248; Omaha Book Co. v. Sutherland,
- 10 Neb., 334.)
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Irving, C.

In 1887 Mrs. S. F. Wells entered into a contract with
the Union Pacific Railway company, whereby Mrs., Wells
undertook to load, unload, and transfer from car to car all
freight necessary to be so transferred, to and from the cars
of the Union Pacific Railway and its connecting lines at
Council Bluffs. Mrs, Wells was required to furnish all
employes necessary for the purpose, and the railway com-
pany provided certain facilities in the way of platforms,
tools, and switching. The compensation for this work was
at a specified rate per ton and was payable monthly, not
later than the tenth day of each month for the month pre-
ceding. While the contract was signed by Mrs. 8. F.
Wells and the business was carried on in her name, it was
in fact conducted by her husband, Charles Wells, and in
all transactions connected with this business which we shall
have occasion to refer to Charles Wells was the person
who actually performed all acts in the Wells’ interest, but
they were performed in the name of S, F. Wells. No
question arises as to Charles Wells’ authority to so repre-
sent Mrs. Wells. On the 10th of August, 1888, Wells re-
quiring money to carry on the business, C. S. Parrotte and
Joseph R. Clarkson made their joint note to the Douglas
County Bank for $3,600, payable in thirty days. The
proceeds of this note were passed to Mrs. Wells’ credit.
At the same time there was indorsed on the contract re-

ferred to the following:
“Ave. 10, 1888.

“For value received, I hereby sell, assign, and transfer
to Joseph R. Clarkson all my right, title, and interest,in
and to the above contract, hereby authorizing and empow-
ering him to do any and all manner of things in the prem-
ises as I myself could. - S. F. WELLS,

“By C. WELLS, Att’y in Fact.

“ Witness: SAMUEL C. SAMPLE.

“8. F. WeLLs.”
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Clarkson, in his turn, again indorsed the contract as

follows:
“Ava. 10, 1888.

¢“I hereby assign, sell, and transfer to the Douglas County
Bank above contract as collateral security for loan this day
made. JoserH R. CLARKSON.

“ Witness:

“Louis NEEse.”

The contract bearing these indorsements was then deliv-
ered to Parrotte, who was president of the bank. The note
referred to was undoubtedly executed by Parrotte and Clark-
son solely for the accommodation of Wells, and the object
of the assignment of the contract to Clarkson was to secure
him and Parrotte in the matter, while the assignment from
Clarkson to the bank was, as stated, for the purpose of
affording collateral security to the note. On the 10th of
September, 1888, a check was drawn by the Union Pacific
in favor of the Douglas County Bank for the amount then

- due Mrs, Wells under the contract. With the sum realized

the note referred to was paid and the remainder of the check
passed to Mrs. Wells’ credit. Immediately upon the pay-
ment of this note, and the same day, Wells besought Par-
rotte and Clarkson to renew the transaction for another
month. This they did, making a new note for $3,600,
and delivering the contract with the same indorsements to
Parrotte. The evidence is very indistinct as to the details
of this occurrence. The business was conducted chiefly by
Wells and Parrotte. Wells’ testimony was not procurable,
or at least was not procured at the trial, and the evidence
shows that Parrotte’s mental condition was then such that
he could not testify. Sufficient appears, however, to indi-
cate that there was an intention, whether or not it was well
executed, to deposit the contract primarily as security to
Parrotte and to Clarkson on the note, and secondarily as
security to the bank against overdrafts which, as a matter of
fact, accrued during the currency of the note to the amount
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of $1,600. About the time of the second loan the parties
to the contract, acting under a provision thereof, arranged
for its termination at the end of thirty days, to-wit, Octo-
ber 10th. When that day came Wells did not appear and
his employes were not paid. The employes, through a
committee appointed for the purpose, made a demand upon
the railway company that they should be secured the wages
earned by them out of the moneys then owing by the rail-
way company under the contract. In the meantime Mrs.
‘Wells had executed an order upon the local treasurer di-
recting the payment of the money to the Douglas County
Bank. In this state of affairs the Union Pacific Railway
Company filed its petition in the district court of Douglas
county in the nature of a bill of interpleader, making de-
fendants the Douglas County Bank, Clarkson, Mrs. Wells,
and Charles Wells, and the employes referred to, one hun-
dred and thirteen in number. These employes have joined
in the proceedings throughout and will be hereafter referred
to simply as the ‘““employes.” The petition set up the facts
practically as above stated, averring that there was due
under the contract the sum of $5,119.23; that Clarkson
and the bank were claiming said sum on one side and that
some of the employes had already begun suit to recover
their money and garnished the railway company, and that
the other employes were about to do so. The prayer was
that the railway company might be permitted to deposit
said sum in court; that the defendants be required to inter-
plead as to their rights, and that they be enjoined from
prosecuting any other actions against the railway company
pending the determination of their rights in this suit. The
bank, Clarkson, and Mrs. Wells answered, setting up the
claims of Clarkson and the bank by virtue of the facts
above stated. The employes also answered asserting a
claim based on the alleged invalidity of the assignments of
the contract, at least so far as they would operate to deprive
the employes of their wages out of the fund. Some fucts
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occurred subsequently to the institution of the suit which
should bestated. The note of September 10th was several
times renewed and finally paid by Clarkson. The over-
draft referred to was never paid by Mrs. Wells, but Par-
rotte seems to have regarded himself as surety therefor, and
when his interest in the bank was disposed of he gave his
own note to cover certain indebtedness to the bank includ-
ing this overdraft. This note he afterwards paid.. The
employes, not receiving their wages promptly, threatened
to precipitate a strike of all the railway’s employes, and in
order to avoid this the railway company made an arrange-
ment with Mr. Richard S. Carrier, whereby the latter ad-
vanced to the employes the amounts due them respectively
and took from them an instrument in the form of a several
promissory note dated October 20, 1888, and payable within
sixty days after date, and also containing an assignment to
Carrier of the employes’ claims against Mrs, Wells and
her assigns. The Union Pacific Railway Company at the
same time executed a written guaranty to Carrier of the
repayment of the sums so lent by him. Carrier has not
been repaid either by the employes or the railway company.
He was by the district court permitted to intervene and set
up his claiim under the assignment from the employes.
The railway company sought to set up the same facts by
supplemental petition; but leave to do so was refused, and
we think properly. It had not fulfilled its guaranty, and
could not assert ‘any right to the fund thereunder even
if its position as plaintiff in a bill of interpleader did
not operate to prevent its assertion of a right in itself
to the fund. (Story, Equity Jurisprudence, sec. 807.)
There was no dispute as to the material facts. The district
court found in favor of Clarkson and the bank and entered
judgment in favor of the bank for the sum in dispute, in
trust, however, for the paymeiit therefrom of the costs and
also of $3,600 and interest to Clarkson. The Union Pacific
Railway Company and the employes appeal from this de-
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cree. We cannot see in what respect the Union Pacific can
complain thereof. By filing its bill of interpleader it
placed itself in the position of a stakeholder, and the de-
cree merely provides for the distribution of the fund paid
by the railway company into court, and does not subject the
railway company either to costs or to any other burden.
As we have already said, we think the court was right in
refusing to allow the railway company to assert a claim in
its own right to the fund by reason of its guarantying the
Carrier loan; so that if the railway company were the only
appellant the decree could not be disturbed. We shall con-
sider the case, therefore, solely from the standpoint of the
employes and of Carrier, whose rights depend upon theirs.

In considering the rights of the parties thefirst question
which presents itself is the nature of the assignments of
Mrs. Wells’ contract. Was the assignment to Clarkson
intended to pass to him only the money earned or to be
earned under the contract, or was it intended to transfer the
benefits of the contract cum onere—that is, to substitute
Clarkson in place of Mrs. Wells both as to benefits and
obligations? The language of the assignment goes far to
compel the latter construction. When it is contemplated
to assign merely money accruing by virtue of a contract,
language confining the assignment to that purpose is nat-
urally used. It is hard to conteive that with such an ob-
ject in view Mrs. Wells should express herself as assigning
-her right, title,and interest “in and to the above contract,”
and then expressly authorize and empower the assignee “to
do any and all mauner of things in the premises™ as she
herself could. If the language of the assignment clause
would, standing alone, permit the construction of assigning
the benefits only, the language following would necessarily
extend the meaning. This language was inserted in the
assignment for a purpose, and we are bound to give it
effect if possible. Its only purpose, so far as we can dis-
cover, must have been to authorize Clarkson to perform
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the obligations imposed by the contract upon Mrs. Wells.
When we look at the assignment in the light of the cir-
cumstances this construction is reinforced, The assign-
ment was made at a time when nothing was due Mrs,
Wells, a fact which the evidence shows was known to
Clarkson. It is true that payment had not been made for
the work done within the past ten days, but it would not
become due for a month and would be wholly inadequate
to secure the debt, the securing of which was the plain ob-
ject of the assignment. In order to make the assignment
adequate security, it became neccssary that the work re-
quired of Mrs. Wells by the contruct should be performed
throughout the month. Clarkson’s security lay not in
what had already been done, but in what was to be done in
the future. I ad Wells abandoned the work the day the
assignment was made, Clarkson would have derived no
benefit thereunder unless he were permitted to take up and
carry on the work. It is true that a contract of such a
nature is probably not assignable in the sense that Mrs.
Wells might, without the consent of the railway company,
substitute another to perform her duties, but this might
be done with the consent of the company, and Clarkson
may have had some assurance that in the event of Murs.
Wells’ failure to perform the work his rights would be rec-
ognized, or at least he might be willing to assume this risk.
‘We do not mean that the intention of the parties was by
the assignment eo instante to impose upon Clarkson Mrs.
Wells’ obligations, but we do think that the object of the
assignment was to secure ‘Clarkson, not merely by a present
appropriation of moneys to be earned in the future by Mrs.
Wells, but by authorizing him to see that the moneys were
earned and to avail himself of the profits. We do not
think that the natare of Clarkson’s assignment to the bank
is very material to this discussion. It would seem from
the evidence that Clarkson became subrogated or rather re-
invested with the security afforded, by paying the note, and

1]
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- that Parrotte became subrogated to the surplus by discharg-
ing the overdraft, provided the assignment was at all op-
erative. But we cannot see that either the bank or Parrotte
could under their assignment claim higher rights than
Clarkson possessed. It was only the rights passing to
Clarkson under the contract that were by him transferred
to the bank. Tt follows, from the construction we have
given this assignment, that Clarkson could not assume the
benefits of the contract without assuming its burdens, We

- do not here determine that by the assignment he ipso facto
rendered himself liable personally for the wages of the
employes. What we do hold is that under such an as-
signment he cannot be permitted in equity to avail himself
of the benefits of the contract without discharging its ob-
ligations, and that in a case where he seeks to assert his
right to the benefits as against another party in whose fa-
vor obligations have arisen, he must perform those obliga-
tions before he will be permitted to receive the benefits.

With this construction fixed upon the assignment of the
contract its application to the present controversy is to be
determined. This case was instituted by a bill of inter-
pleader. The object of such a bill and the foundation of
such a proceeding is to relieve one, who has in his posses-
sion property or funds claimed by different persons, from
vexatious litigation and the peril of being compelled to a
double satisfaction. (Story, Equity Jurisprudence, sec. 806.)
In order to sustain such a proceeding the plaintiff must
show that at least two claimants have colorable demands
upon the fund. It may be doubted whether the plaintiff’s
bill was sufficient for this purpose, because it might well
have been contended that the employes had no colorable
claim against the Union -Pacific and could only acquire
such claim by garnishment proceedings for the purpose of
reaching the fund either as the property of Mrs. Wells or
of her assignees, and not adversely to either, but these
were questions to be determined before the court ordered
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an interpleader. It does not appear that the court made
any such order, but the parties by their voluntary act sup-
plied the place of the order. Without awaiting the or-
der to interplead they answered the bill and set up their
claims for adjudication against one another. So that,
whether or not the bill of interpleader by the plaintiff was
well founded, the defendants, having yielded thereto, and
elected to submit their claims to the fund for adjudication,
the case must be treated as properly in court on the inter-
pleader. (11 Am. & Eng. Ency. of Law, 504, and cages
cited.) We must therefore treat the fund as properly in
court for distribution according to the equities of the re-
spective claimants. If the assignment to Clarkson had
been entirely inoperative, Mrs. Wells’ employes might
have proceeded at law against her and by appropriate pro-
cess of garnishment obtained a legal claim upon the fund
in dispute.  If, on the other hand, the assignment became
operative, and is to be construed as we have construed it,
they might have proceeded against Clarkson and by the
same process obtained a similar claim. The bill was
founded upon the danger of subjecting the Union Pacific
to a multiplicity of suits because of such proceedings, and
it was certainly beyond the power of the Union Pacific, by
adopting this procedure and paying the money into court,
to deprive the employes of the effect of the remedies which
were open to them before the suit was brought but which
the bringing of the suit prevented them from pursuing.
The fund being in court for the purpose of protecting the
Union Pacific against such proceedings, and the employes
therefore prevented from so proceeding, their equities should
be considered in the same light as if such steps had ac-
tually been taken. In other words, the employes cannot
be deprived of any claim which they might have estab-
lished upon the fund because an innocent third person has
heen permitted to deprive them of the right to enforce such
claim by the ordinary methods simply for the protection of
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that third person and not because of any illegality in such
proposed proceedings.

The foregoing discussion is, we think, sufficient to es-
tablish the propositions which govern the determination of
the case. These are:

1. The assignment either became operative or it did not.
If it did not, neither Clarkson nor the bank had any claim
to the funds.

2. If it did become operative, then Clarkson cannot in
equity be permitted to receive the advantages of the con-
tract without submitting to its obligations.

3. As between Mrs. Wells and the employes, the em-
ployes might have by legal proceeding enforced their claim
for wages out of the fund.

4. Under the construction given the contract, if Clark-
son took advantage of the assignment, the employes might
have similarly enforced their claims against him out of the
fund. '

5. The institution of this action by the Union Pacific
and the payment of the money into court deprived the em-
ployes of the ordinary remedies for enforcing such claims.

6. All parties having yielded to the correctness of this
proceeding, the fund in court should be distributed in the
same manner in which it would have been distributed if by
the institution of the suit the ordinary legal proceedings
had not been prevented.

7. Consequently, to the extent of the fund in court, the
employes should be first satisfied their demands.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings in accord-
ance with this opinion.

REVERSED AND REMANDED,
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