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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. BA-005: Bar Application on Appeal of Theobald. By
order of the court, Nebraska State Bar Commission ruling
affirmed; application of Theobald denied.

No. 82-293: Gottsch v. Churchill. By order of the court, case
dismissed pursuant to order to show cause issued on October
26, 1987.

No. 83-810: First National Bank & Trust v. Lewandowski.
By order of the court, case dismissed pursuant to order to show
cause issued on October 26, 1987.

No. 86-037: In re Conservatorship of Koelling. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-181: Todd v. Todd. Stipulation allowed; appeal
dismissed.

No. 86-241: Weiner v. State ex rel. Real Estate Commission.
Motion of appellee to dismiss appeal sustained; appeal
dismissed.

No. 86-300: Grand Island Mall v. Shirley. Stay of bankruptcy
lifted; motion of appellant to dismiss appeal sustained; appeal
dismissed.

Nos. 86-448, 86-449: Kuhlman v. Grimminger. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 86-485: Dinnel v. Todd. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 86-535: Burney v. Settles. Stipulation allowed; appeal
dismissed with prejudice.

No. 86-664: White v. Schrack. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 86-803: Center State Bank v. Dana, Larson, Roubal &
Assoc. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-827: Hansen v. Hansen. Stipulation of settlement
approved; cause remanded to the district court with directions

(xix)



XX CASES DISPOSED OF WITHOUT OPINION

to dismiss.

No. 86-903: Ward v. Ward. Stipulation allowed; appeal
dismissed.

No. 86-912: Jenkins v. State. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-977: State v. Rosenkrans. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B. :

No. 86-994: In re Interest of Crawford. Motion of appellee
to dismiss appeal sustained; appeal dismissed.

No. 86-1004: McGowen v. Smith. Stipulation allowed,;
appeal dismissed; each party to pay own costs.

No. 86-1022: Farmland Industries, Inc. v. State Board of
Equalization. By order of the court, appeal dismissed for
failure to file briefs.

No. 86-1033: Midwest Bridge and Constr. v. Village of
Brainard. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 86-1036: Federal Land Bank of Omaha v. Nelson. By
order of the court, stay of bankruptcy lifted. Stipulation
allowed; appeal dismissed.

No. 86-1040: State v. Meints. Judgment affirmed; see Rule
TA.

No. 86-1053: Commercial State Bank of Wausa v. Rosberg.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 86-1073: State v. Nottlemann. Judgment affirmed; see
Rule 7A.

No. 86-1077: Taylor v. Travelers Insurance Co. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 86-1081: State v. Sager. Judgment affirmed; see Rule
TA.

No. 86-1089: George v. Georges. By order of the court,
appeal dismissed for failure to file briefs.

No. 87-001: O’Donnell v. Bruckman Rubber. Stipulation
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allowed; appeal dismissed with prejudice.

No. 87-002: Hansen v. Hansen. Stipulation of settlement
approved; cause remanded to the district court with directions
to dismiss.

No. 87-040: State v. Morse. Judgment affirmed; see Rule
TA.

No. 87-041: State v. Ross. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-053: State v. Shaddy. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-091: Hansen v. Weddington. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-109: Pegram v. Mahar. Stipulation allowed; appeal
dismissed.

No. 87-114: Dederman v. Hopco, Inc. By order of the court,
appeal dismissed for failure to file briefs.

No. 87-115: State v. Scott. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 87-118: The Travelers Insurance Co. v. Wynne. By order
of the court, appeal dismissed for failure to file briefs.

No. 87-121: State v. Boner. Stipulation allowed; appeal
dismissed.

No. 87-133: Johnson v. Haley. Joint motion of the parties to
dismiss appeal sustained; appeal dismissed with prejudice at
cost of appellant.

No. 87-144: State v. Derby. Motion of appellee for summary
affirmance or dismissal denied; count I of information set
aside; matter remanded to trial court for postconviction
evidentiary hearing on count II.

No. 87-153: Sladek v. Clearwater Development Co.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-164: State v. Zimmerman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-172: State v. Green. Judgment affirmed; see Rule
TA.

No. 87-173: State v. Moore. Judgment affirmed; see Rule
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TA.

No. 87-187: Lacy v. Young. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-202: State v. Tvrdy. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-207: State v. Lewis. Judgment affirmed; see Rule 7A.

No. 87-208: State v. Vaughn. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-210: Haas v. Haas. Stipulation allowed; appeal
dismissed with prejudice.

No. 87-215: State of Iowa ex rel. Crawford v. Andrews.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-225: Weigel v. Nebraska Food Corp. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 87-227: Lutes v. Rinne. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-230: State v. Turner. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-234: State v. Thomas. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-242: State v. Lawson. Judgment affirmed; see Rule
7A.

No. 87-243: State v. Brown. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-244: State v. Lehman. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-247: State v. Scarborough. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-251: Regency Homes Assn. v. Theisen. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
Own COSstS.

No. 87-269: Theel v. George A. Hormel & Co. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).
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No. 87-270: Hurt v. Hurt. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice; each party
to pay own costs.

No. 87-277: State v. Randall. Judgment affirmed; see Rule
TA.

No. 87-278: State v. Smith. Judgment affirmed; see Rule 7A.

No. 87-279: State v. Darling. By order of the court, appeal
dismissed for failure to file briefs.

Nos. 87-285, 87-286, 87-360: State v. Schneider. Judgment
affirmed; see Rule 7A(1).

No. 87-287: State v. Raszler. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-288: Luna v. Grammer. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-290: Spilinek v. Jacobsen. By order of the court,
appeal dismissed for failure to file briefs.

No. 87-291: State v. Kline. Judgment affirmed; see Rule 7A.

No. 87-292: State v. Pendley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-293: State v. Purdy. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-300: Norwest Bank Nebraska v. Yager. By order of
the court, appeal dismissed for failure to file briefs.

No. 87-306: State v. Gibson. Judgment affirmed; see Rule
TA.

No. 87-313: State v. Schafer. Judgment affirmed; see Rule
7TA.

No. 87-317: Racicky v. J.I. Case Co. Stipulation allowed;
appeal dismissed.

No. 87-318: Bittner v. Hinky Dinky Stores. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-320: State v. Shaffer. Judgment affirmed; see Rule
TA.

No. 87-328: State v. Holthaus. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 87-341: State v. Colter. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-347: Mortensen v. Lynch. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-351: Wood v. Gering National Co. By order of the
court, appeal dismissed for failure to file briefs.

No. 87-355: State v. Erb. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-356: Wittmersehouse v. Noonan. Stipulation
allowed; appeal dismissed.

No. 87-361: State v. Mahan. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-365: Harris v. Orr. By order of the court, appeal
dismissed for lack of jurisdiction.

No. 87-367: State v. Erb. Stipulation allowed; appeal
dismissed.

No. 87-369: State v. Utigard. By order of the court,
judgment affirmed; see Rule 7A.

No. 87-377: Langan v. Douglas & Lomason Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-378: Department of Banking & Finance v. Zelen.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-381: State v. Belford. Judgment affirmed; see Rule
7A.

No. 87-384: Jefferson v. Dept. of Motor Vehicles. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 87-394: Grand Island Post No. 53 v. Rasmussen.
Stipulation allowed; appeal dismissed.

No. 87-396: State v. Winters. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-397: State v. Walker. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 87-398: State v. Caldwell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-399: State v. Caldwell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-400: State v. Petet. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-401: Price v. Baker’s Supermarkets. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-405: County of Douglas v. Godinez. Stipulation
allowed; appeal dismissed at cost of appellant.

Nos. 87-408, 87-429, 87-431: Aupperle Plumbing and
Heating v. Lecher Constr. Co. Stipulation allowed; appeal
dismissed.

No. 87-409: In re Estate of Stubbert. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-415: State v. Mercer. Judgment affirmed; see Rule
7TA.

No. 87-416: State v. Mercer. Judgment affirmed; see Rule
7TA.

No. 87-418: Milos v. Milos. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 87-419: Ellis v. Jensen. Stipulation allowed; appeal
dismissed.

No. 87-420: State v. Hill. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-421: State v. Scott. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-423: State v. Smith. Judgment affirmed; see Rule 7A.

No. 87-424: State v. Smith. Judgment affirmed; see Rule 7A.

No. 87-428: Witherspoon v. Sides Constr. Co. By order of
the court, appeal dismissed for lack of a final order as to both
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appellants.

No. 87-432: Frickel v. Campbell’s Soup Co. Stipulation
allowed; appeal dismissed.

No. 87-436: State v. Hass. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-437: State v. Templeton. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-440: State v. Cole. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 87-441: Schukert v. Westerbuhr. Stipulation allowed;
appeal dismissed without prejudice.

No. 87-444: State v. Schoffner. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-445: State v. Holthus. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-447: State v. Winslow. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-448: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-453: Sommerhalder v. Breckel. Stipulation of
settlement approved; affirmed as modified by order of the
court.

No. 87-457: State v. Addison. Judgment affirmed; see Rule
TA.

No. 87-459: State v. Jackson. Judgment affirmed; see Rule
TA.

No. 87-461: Beeler v. City of Omaha. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-463: Yellow Boy v. Dept. of Social Services.
Stipulation allowed; appeal dismissed.
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No. 87-465: State v. Reyes. Judgment affirmed; see Rule 7A.

No. 87-470: State v. Pearce. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-472: Schroeder v. Mettenbrink. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 87-473: In re Estate of Mettenbrink. Stipulation
allowed; appeal dismissed.

No. 87-478: DeKay v. Spilger. Stipulation allowed; appeal
dismissed with prejudice.

No. 87-484: Carter v. Gunter. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-485: State v. Chrans. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-487: Sioux City Foundry Co. v. Black. Stipulation
allowed; appeal dismissed.

No. 87-488: State v. Markley. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-489: State v. Smith. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-490: State v. McCain. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-493: Martin v. State ex rel. Real Estate Commission.
By order of the court, appeal dismissed.

No. 87-496: Weatherly v. Wilson. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 87-502: State v. Stacy. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-505: State v. Sohl. Judgment affirmed; see Rule
TA(1).

No. 87-508: State v. Mason. Stipulation allowed; appeal
dismissed.

No. 87-509: Rolling v. Rolling. By order of the court, appeal
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dismissed; see Rule 7A.

No. 87-512: State v. O’Donnell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-514: State v. Soule. Judgment affirmed; see Rule
TA(1).

No. 87-519: Adams Bank & Trust v. Wilson. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 87-525: State v. Morimoto. Judgment affirmed; see
Rule 7A.

No. 87-526: State v. Russell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-527: Smith Z Two Bar, Ltd. v. Dept. of Roads.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-532: Widga v. Sandell. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-533: Farmland Service Co-op v. Martin. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice.

No. 87-535: State v. Divine. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-538: State v. Whigham. Judgment affirmed; see Rule
TA.

No. 87-541: Pickering v. Pickering. Stipulation allowed;
appeal dismissed with prejudice.

No. 87-548: Pauly v. Uhrich. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 87-549: Scottsbluff Production Credit Assn. v. Jessen.
Stipulation allowed; appeal dismissed.

No. 87-550: Dieter v. Hand. Stipulation allowed; appeal
dismissed.

No. 87-554: State v. Thompson. Judgment affirmed; see
Rule 7A(1).

No. 87-557: State v. Bye. Judgment affirmed; see Rule 7A.

No. 87-558: State v. Roberts. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-565: Whiteley v. Whiteley. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 87-566: State v. Lee. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-568: State v. Thompson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-570: Old Orchard West Merchants Assn. v. Richman
Gordman Stores. Stipulation allowed; appeal dismissed with
prejudice.

No. 87-575: Digilio v. Wilkinson Manufacturing Co.
Stipulation allowed; appeal dismissed.

No. 87-578: Hansen v. Rodgers. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-581: Beeman v. Lacey. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 87-583: Voyles v. Johnson. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 87-585: State v. Dement. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-586: State v. Brown. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-588: State v. Bills. Judgment affirmed; see Rule
7TAQ1).

No. 87-593: Burney v. Settles. Stipulation allowed; appeal
dismissed with prejudice.

No. 87-594: State ex rel. Rees v. Rees. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 87-600: State v. Ham. Judgment affirmed; see Rule 7A.

No. 87-603: Bahr v. Bahr. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 87-604: Sires v. Love. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.
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No. 87-614: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-616: In re Estate of Carlson. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 87-617: State v. Hodye. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 87-619: Rudolf v. Yenney. Motion of appellant to
approve stipulation overruled; motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 87-621: State v. Outhouse. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-622: State v. Brown. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-623: State v. Lyncook. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-625: State v. Schweigart. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-638: State v. Prothman. Motion of appellee for
summary affirmance overruled; judgment affirmed; see Rule
TA(1).

No. 87-639: Bourg v. Bourg. Stipulation allowed; appeal
dismissed.

No. 87-640: State v. Liss. Stipulation allowed; appeal
dismissed.

No. 87-643: State v. Cox. Judgment affirmed; see Rule 7A.

No. 87-644: State v. Mason. Stipulation allowed; appeal
dismissed.

No. 87-646: State v. Bruce. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 87-650: Failla v. Failla. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 87-652: Hoskins-Western-Sonderegger v. Royal Ins. Co.
Stipulation allowed; appeal dismissed with prejudice.

No. 87-653: McMillion v. 24-Hour Nautilus. Stipulation
allowed; appeal dismissed.

No. 87-660: Webster v. Egland. Stipulation allowed; appeal
dismissed with prejudice.

No. 87-663: Pinkston v. State. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 87-667: Fox Valley Construction v. Vann. Appeal
dismissed per stipulation.

No. 87-672: State v. Durand. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-673: State v. Grayson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-683: In re Estate of Wilde. Stipulation allowed;
appeal dismissed.

No. 87-686: Crowley v. Vitek. Stipulation allowed; appeal
dismissed.

No. 87-687: State v. Young. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-688: State v. Coleman. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-689: State v. Felder. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-700: Porcupine Feeders, Inc. v. Monfort of
Colorado, Inc. Motion of appellant to dismiss appeal
sustained; appeal dismissed with prejudice.

No. 87-702: State v. Gagne. Appeal dismissed. See Rule
TA(2).
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No. 87-709: State v. Kozal. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-712: State v. Barzar. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-718: State v. DeJaynes. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-721: State v. Ybarra. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-724: Rassman v. Department of Correctional
Services. Appeal dismissed. See Rule 7A(2).

No. 87-725: State v. Hill. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-726: State v. Haynes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-728: State v. Hembertt. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-731: Stiefel v. Homes Enterprises, Inc. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 87-732: Pearson v. Red Lion Inn. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 87-738: Wilkie v. Broomhall. Joint motion to dismiss
appeal sustained; stipulation of settlement approved.

No. 87-739: Majors v. Majors. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-756: State v. Sibert. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-763: Franco v. IBP, inc. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-764: Phillips Investment Company v. Fitchett.
Stipulation allowed; appeal dismissed with prejudice at cost of
appellant.
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No. 87-768: State v. Severeid. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-769: State v. Durand. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-772: Wright v. Madonna Professional Care Center.
Stipulation allowed; appeal dismissed at cost of appellant.

No. 87-774: State v. Pierce. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-781: Pinkleman v. Silvey. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 87-785: Specht v. Block. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 87-786: State v. Turen. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-787: Ulrich v. Mid-Plains Technical Community
College Area. Stipulation allowed; appeal dismissed at cost of
appellant.

No. 87-804: State v. Lamb. Stipulation allowed; appeal
dismissed.

No. 87-805: Boyd v. Boyd. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 87-808: Tilden Bank v. Schapmann. Stipulation
allowed; appeal dismissed.

No. 87-812: Howard v. Howard. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-813: Mata v. Rodriguez. Stipulation allowed; appeal
dismissed with prejudice.

No. 87-818: Rutledge v. Rutledge. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-820: Felt v. New Tower Hotel Court, Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.
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No. 87-840: Myers v. Accent Service Co., Inc. Stipulation
allowed; appeal dismissed.

No. 87-847: Antoniak v. Vanderkolk. Stipulation allowed;
appeal dismissed.

No. 87-854: Hake v. Hake. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 87-855: Pickinpough v. Burlington Northern Railroad.
Stipulation allowed; appeal dismissed.

No. 87-862: In re Valuation of Scotts Bluff County v. Board
of Equalization. Motion of appellant to dismiss appeal
sustained; appeal dismissed at cost of appellant.

No. 87-870: State v. Pena. Stipulation allowed; appeal
dismissed.

No. 87-871: State v. Reed. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-893: Vice v. German Mutual Insurance Assn.
Stipulation allowed; appeal dismissed at cost of appellant.

No. 87-904: In re Application of Bud Moore, Inc. v. Engel.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.
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INC., ANEBRASKA CORPORATION, APPELLEE.
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1. Expert Witnesses. The admission of opinion testimony of an expert is generally
discretionary with the trial court.

2. Verdicts: Evidence: Appeal and Error. In determining the sufficiency of the
evidence to sustain a verdict, it must be considered most favorably to the
successful party and every controverted fact resolved in such party’s favor,
giving the benefit of inferences reasonably deducible fromiit.

3. Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless
clearly wrong, and it is sufficient if there is any competent evidence presented to
the jury upon which it could find for the successful party.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

Charles I. Scudder, for appellant.
Joseph F. Bataillon of Sodoro, Daly & Sodoro, for appellee.

KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

GRANT, J.

Plaintiff-appellant, Thelma Bell, the daughter of -Linnie
Early, was appointed personal representative of the estate of
Linnie Early. She brought this action in Douglas County
District Court against the defendant-appellee, Williams Care
Center, Inc., a Nebraska corporation, doing business as
Williams Care Manor, a nursing home. Plaintiff’s second
amended petition set out three causes of action. The first
alleged that the wrongful death of decedent was caused by

n
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negligence of defendant in its failure to properly care for the
decedent, a patient in defendant’s nursing home. The second
cause of action prayed for damages for decedent’s medical and
funeral expenses, and the third cause of action sought general
damages for the pain and suffering of the decedent from the
time defendant’s alleged improper care began on December 9,
1981, to Linnie Early’s death on March 20, 1982.

The defendant’s answer to plaintiff’s second amended
petition generally denied the allegations of the petition and
affirmatively alleged that in any and all treatment rendered to
decedent, defendant exercised that degree of skill and care
expected of a nursing home treating patients in Omabha,
Douglas County, Nebraska, or similar communities.

At the conclusion of plaintiff’s evidence, the trial court
sustained defendant’s motion to dismiss as to plaintiff’s first
cause of action seeking damages for wrongful death and as to
the portion of plaintiff’s second cause of action seeking
damages for decedent’s funeral expenses. Plaintiff has not
assigned any error in this ruling. The issues raised in plaintiff’s
third cause of action for decedent’s pain and suffering and in
her second cause of action for related medical damages were
apparently submitted to the jury. The jury instructions are not
before us, but the record shows the plaintiff had no objections
to the instructions as submitted.

After jury trial, a verdict was apparently returned and
judgment entered for the defendant. The verdict is not in the
record before us, but a journal entry shows the overruling of
plaintiff’s motion for new trial. Plaintiff timely appealed. In
this court plaintiff assigns two errors, which together with
subparts present the following errors: (1) The trial court erred
in not sustaining plaintiff’s motion for a new trial because
“[t]he verdict of the jury was not sustained by sufficient
evidence and was contrary to the overwhelming evidence of the
Appellant” and the verdict must have resulted from passion,
prejudice, or mistake, or from the misconduct of defendant’s
counsel in “intentionally injecting the issue of race into the
jury’s consideration”; and (2) the trial court erred “in allowing
two of Appelle’s [sic] expert witnesses to render opinions on an
inadequate and insufficient foundation.” We affirm.
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The record shows the following. In October of 1980, the
decedent, Linnie Early, age 62, became a resident of the
Williams Care Manor, owned by defendant. Prior to entering
the nursing home, the decedent had been hospitalized and was
in need of 24-hour-a-day care. Dr. Kemp, a general practitioner,
was decedent’s physician from approximately 1962 to the time
of her death. He submitted a physician’s report on decedent’s
condition at the time of decedent’s entering defendant’s nursing
home. That report listed the decedent’s primary diagnosis at
that time as “CVA [with] left side paralysis” and secondary
diagnosis as “Hypertension [and] Diabetes.” Dr. Kemp testified
that CVAis a “cerebral vascular accident . . . . [I]t’s like a stroke
... .” The record shows decedent’s CVA occurred approxi-
mately 10 or 11 years prior to her entering defendant’s nursing
home.

A nurse’s aide, who worked for the defendant and cared for
the decedent, and decedent’s husband testified that the
decedent had received a cut on her left great toe during a toenail
reduction by a podiatrist brought to the home by defendant on
December 9, 1981. Neither of the witnesses had seen the act of
cutting. The husband testified that when he visited the decedent
the next day, on December 10, 1981, the decedent told him
“[t]hat doctor cut my toe . . . . I cried and cried.” The husband
testified further that he observed a bandage on decedent’s left
great toe, that he saw decedent almost every day after that, and
that the decedent complained of pain in her foot.

The nurse’s aide testified that she did not work on December
9, 1981, but that on December 10 the decedent complained to
her that the “toe doctor” had cut her toe, and she removed a
white gauze bandage from decedent’s toe and observed a “deep
puncture-type cut” with “drainage coming from it.” The aide
further testified that on December 29, 1981, decedent’s bandage
was removed and part of the skin of decedent’s toe was removed
with the bandage, and that a nurse in charge, a licensed
practical nurse at defendant’s nursing home, had to use scissors
to cut the bandage and the skin off.

Thelma Bell testified that she observed a white gauze
bandage on decedent’s left toe sometime between December 9
and December 25, 1981.
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The podiatrist who did the toenail reduction on decedent on
December 9, 1981, stated that he did not recall that the
decedent’s skin was broken during the procedure and that he did
not remember the patient’s complaining of injury, nor did he
remember applying any antiseptic or bandage to the patient.

The L.P.N. in charge testified that on December 29, 1981, she
was called over to observe a wound on decedent’s left great toe
for the first time and that she callied Dr. Kemp immediately. On
December 31, 1981, Dr. Kemp saw decedent. He testified that
decedent’s left great toe had an area of healthy, granulated
tissue and looked like skin had come off but could possibly be
healed. He further testified that there did not appear to be a
knife cut or laceration on the toe.

On January 18, 1982, the L.P.N. reported that “[r]esident
has pain in Great [left] toe - broken area healed but area
between toes appears damp and tip of toe appears dark.” She
testified that between December 31, 1981, and January 18,
1982, the red open area of the toe had filled in and “looked
really great, and we were feeling pretty good that, being that she
was a diabetic . . . it’s going to be okay.” The decedent was seen
by Dr. Kemp on January 18, 1982, at which time he noted that
decedent’s toe looked like there might be some early infection or
gangrene setting in. Dr. Kemp admitted the decedent to
Lutheran Medical Center.

On January 22, 1982, the decedent underwent an
arteriogram to measure the blood flow to the decedent’s legs.
That test showed a 90-percent obstruction in the left, common
iliac artery, indicating that the blood supply to decedent’s left
leg was markedly diminished. On February 1, 1982, in an
attempt to improve the blood supply to decedent’s leg and “in
order to save what remains of her left foot,” Dr. Feldhaus, a
vascular surgeon, performed a femoral artery graft and bypass.
This operation was not successful in improving the blood flow
to decedent’s leg. On February 15, 1982, Dr. Donahue, a
general surgeon, amputated the gangrenous first and second
toes of the decedent’s left foot. Dr. Donahue testified that, at
that time, there was “practically no blood at all going into the
distal end of the foot.” On March 8, 1982, prior to surgery
scheduled for March 9, decedent suffered a heart attack.
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On March 18, 1982, after decedent’s heart problems
stabilized, Dr. Donahue performed an above-the-knee
amputation on decedent’s left leg, with no complications noted.
Thereafter, the decedent developed “urinary kidney shutdown”
and died of “cardiac arrest” on March 20, 1982.

At the trial, Dr. Donahue and Dr. Smith, a vascular surgeon,
were called as witnesses by the defendant. Each doctor testified
that the cause of decedent’s gangrene was a lack of blood supply
to decedent’s foot due to blockages in the arteries to decedent’s
leg. Dr. Donahue testified that a “few small breaks” he saw on
decedent’s toe were breaks in the skin that were mildly infected
and that “there was no relationship whatsoever” between that
condition and the amputation. Dr. Smith testified that, in his
opinion, it was unlikely that there could have been a cut on
decedent’s toe on December 9, 1981, because if there had been,
a “roaring” infection would have been present on December 29,
and there was no such infection present.

Dr. Recker was called as a witness by the plaintiff. He
testified he was an endocrinologist, a doctor who studies
diseases of the glandular system and treats them, along with
diabetes. Dr. Recker testified that the alleged cut on decedent’s
toe on December 9, 1981, and the subsequent onset of gangrene
were related. His testimony was premised on the circumstantial
evidence that decedent’s great toe had been cut on December 9,
1981. He had no personal knowledge if such a cut had occurred.

We first consider plaintiff’s assignment of error that the trial
court erred in allowing two of defendant’s expert witnesses to
render opinions on an inadequate and insufficient foundation.
Plaintiff asserts that the court erred in permitting Drs.
Donahue and Smith, who were called as witnesses by
defendant, to testify, when there was inadequate foundation for
their qualifications as experts.

Plaintiff objected to the testimony of Dr. Donahue, stating
to the trial court:

[T]here’s a lack of foundation in regard to the basis of the
question.

In other words, the basis is just general medical
knowledge; and I object to it on the grounds that we have
an endocrinologist here give testimony, and the basis there
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was an examination of the complete records, and the
deposition of [the nurse’s aide].

Plaintiff’s objection to Dr. Donahue’s testimony was
properly overruled, whether the objection be considered as
being based on the witness’ alleged lack of qualifications as an
expert or upon a lack of foundation. The record shows that Dr.
Donahue had been a surgeon for 32 years and during that time
had performed approximately four to six amputations each
year. The record further shows that Dr. Donahue was the
treating surgeon and had observed Linnie Early since January
of 1982.

Dr. Smith had been a general surgeon for 21 years, with a
specialty in vascular surgery. Plaintiff did not object to either
the qualifications of or the factual basis of the opinions stated
by Dr. Smith.

The admission of opinion testimony of an expert is generally
discretionary with the trial court. Bernadt v. Suburban Air,
Inc., 221 Neb. 537, 378 N.W.2d 852 (1985). Without specific
objection to the qualifications of a witness as an expert,
admission of opinion testimony of an expert is not an abuse of
the trial court’s discretion. See Bernadt v. Suburban Air, Inc.,
supra. There was no error in permitting Drs. Donahue and
Smith to testify.

Plaintiff also contends that the verdict should be vacated and
a new trial granted because the verdict was influenced by
misconduct of defendant’s attorney in injecting the issue of race
into the jury’s consideration. The background on this issue was
that the decedent was black, as were the owners of the
defendant’s nursing home. This contention is based on
defendant’s counsel’s question to Burdine Williams, one of the
stockholders in the defendant corporation, as follows: “Q. Are
most of your patients black or white? A. We have all type.”
Plaintiff did not object to this question, did not ask for a
mistrial, and first raised this issue of attorney misconduct in her
amended motion for new trial. Not only has plaintiff failed to
properly preserve the question, but the record does not show, in
any way, that the question was prejudicial to the plaintiff. This
assignment of error is without merit.

In determining the sufficiency of the evidence to sustain a
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verdict, it must be considered most favorably to the successful
party and every controverted fact resolved in such party’s favor,
giving the benefit of inferences reasonably deducible from it.
Dunczav. Gottschalk, 218 Neb. 879, 359 N.W.2d 813 (1984). A
jury verdict may not be set aside unless clearly wrong, and it is
sufficient if there is any competent evidence presented to the
jury upon which it could find for the successful party. Vacek v.
Ames, 221 Neb. 333, 377 N.W.2d 86 (1985). The evidence
before the jury was clearly sufficient to support a verdict for
defendant. This assignment of error is without merit.
The judgment of the trial court is affirmed.
AFFIRMED.

SESOSTRIS TEMPLE GOLDEN DUNES, AN UNINCORPORATED
ASSOCIATION, APPELLANT, V. JAMES SCHUMAN, DOING BUSINESS AS
BLUE ENGINEERING, APPELLEE.

409 N.W.2d 298

Filed July 17, 1987. No. 85-696.

1. Damages: Proof. The party seeking recovery has the burden of proving damages
with as much certainty as the case permits.

2. Trial: Damages. The evidence must be sufficient to allow the trier of fact to
estimate damages with a reasonable degree of certainty and exactness.

3. Uniform Commercial Code: Appeal and Error. Where a case has been tried on
the theory that the Uniform Commercial Code is applicable, upon appeal it will
be decided upon the same theory.

4. Jury Instructions. Where it appears that the trial court’s response to a question
from the jury could not result in prejudice to any of the parties, the presence of
the parties or their counsel is unnecessary.

5. Actions: Contracts. Whenever a person has possession of money to which in
equity and good conscience another is entitled, a suit lies for money had and
received. In such a case the law implies a promise by the former to pay such
money to the latter.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

T.J. Hallinan of Law Offices of Cobb & Hallinan, P.C., for
appellant.
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Hal W. Anderson of Berry, Anderson, Creager & Wittstruck,
for appellee.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRrANT, JJ.

BosLAUGH, J.

This action arises out of a dispute concerning an oral
agreement between the plaintiff, Sesostris Temple Golden
Dunes, an unincorporated association, and the defendant,
James Schuman, doing business as Blue Engineering, for the
design and manufacture of certain parts for dune buggies.

The case was tried for 4 days on the plaintiff’s third amended
petition, the defendant’s amended answer, and the plaintiff’s
reply.

The third amended petition alleged the defendant agreed to
supply all material and manufacture the running gear for 10
dune buggies for $3,500. Since the dune buggies were to be used
in parades and competitions, they were to be identical. Because
the defendant failed to supply all materials as agreed, the
plaintiff was required to supply parts costing $1,619.03.
Because of poor workmanship the plaintiff was required to
purchase additional parts costing $991.11. The plaintiff’s
damages amounted to $2,610.14.

A second cause of action alleged the defendant had
overcharged the plaintiff $5,169.65.

The answer alleged the agreement was for the manufacture
of a chassis with front hubs, steering gear, and gocart disk
brakes; that the parts supplied were identical except that the use
of black pipe as required by the plaintiff may have resulted in
some deviation; that additional costs were incurred because of
changes made by the plaintiff, which the defendant agreed to
supply on the basis of cost plus labor; that some parts specified
by the plaintiff were inferior in quality, resulting in additional
costs; and that the plaintiff waived any claim for defects by
accepting the product and not giving the defendant an
opportunity to correct alleged defects.

A counterclaim alleged there was $1,680 due the defendant
for extra time and labor as a result of modifications to the
specifications and of discussions with the plaintiff concerning
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changes and modifications to the specifications.

The reply amounted to a general denial of the allegations of
the answer and counterclaim.

Before trial the plaintiff filed a motion in limine to exclude
evidence of money received by its members from the sale of
some of the dune buggies and to exclude the date the petition
had been filed. Plaintiff’s motion was sustained as to the sales,
but not as to the date the petition was filed.

The jury found for the defendant on plaintiff’s first cause of
action, for the plaintiff on its second cause of action in the
amount of $212.76, and for plaintiff on defendant’s
counterclaim. This appeal followed.

The plaintiff has assigned as error the trial court’s denial of
its motion in limine to exclude evidence as to the date the
petition was filed; the trial court’s failure to advise and consult
with the attorneys concerning written questions from the jury;
the trial court’s failure to instruct the jury as to theories or issues
supported by the evidence; the failure to submit special
interrogatories or a special verdict form to the jury; the giving
of certain instructions; and the prohibiting of argument that the
frames were to be, but were not, identical.

The plaintiff did not brief the assignments of error
concerning the motion in limine, the failure to instruct that
there was a contract which did not require the defendant to
supply parts, the failure to submit special interrogatories or a
special verdict form, and the giving of instruction No. 13.
Accordingly, those assignments of error will not be considered.
Neb. Ct. R. of Prac. 9D(1)d (rev. 1986). See, also, In re Interest
ofR.A.and V.A.,225Neb. 157,403 N.W.2d 357 (1987).

The testimony at trial was conflicting, and the facts
concerning the terms of the oral agreement and alleged
subsequent modifications are disputed. The evidence was
sufficient to support the verdict. It is unnecessary to summarize
the evidence in detail or to discuss the many conflicts in the
testimony.

The plaintiff first argues that the trial court erred in failing to
instruct the jury that the contract required the construction of
identical vehicles. Plaintiff argues that theory was presented by
the pleadings and supported by competent evidence, and its
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omission was prejudicial error. The defendant responds the trial
court properly omitted such an instruction because the plaintiff
failed to allege any damages resulted from the defendant’s
alleged failure to construct identical buggies.

Instruction No. 2 did not set forth the plaintiff’s allegation
that the buggies were not identical, the allegation that the
defendant had been made aware the buggies were to be
identical, or that the defendant affirmatively alleged the
buggies were in fact identical because the manufactured parts
were built “on a jig,” which ensured that all parts would be
identical. The defendant had also alleged that any variations
had been caused by the plaintiff. The president of the plaintiff,
Harry Hartley, testified he informed the defendant, at their
first meeting, that the buggies would be used in competition and
had to be identical. On cross-examination, the defendant
admitted that Hartley had so informed him. The trial court
refused to give the requested instruction on the ground the issue
was not relevant, because there was no evidence presented upon
which the jury could base an award of monetary damages.
Although there was evidence the defendant had been notified
the buggies were not identical, there was no evidence of any
damages suffered as a consequence.

The party seeking recovery has the burden of proving
damages with as much certainty as the case permits. Lis v.
Moser Well Drilling & Serv., 221 Neb. 349, 377 N.W.2d 98
(1985). Such evidence must be sufficient to allow the trier of
fact to estimate damages with a reasonable degree of certainty
and exactness. Kahl v. Frederick, 224 Neb. 212, 397 N.W.2d 46
(1986). Since there was no evidence of any loss of value caused
by the defendant’s alleged failure to produce identical frames,
there was no issue to be submitted to the jury.

The plaintiff next contends that instructions Nos. 2 and 14
were erroneous, because the Uniform Commercial Code was
not applicable.

The defendant responds the court properly instructed the
jury, because article 2 of the Uniform Commercial Code was
applicable to the transaction, as the dune buggy frames were
“goods” as defined by the code.

The record shows the parties tried the case on the theory that
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article 2 of the Nebraska Uniform Commercial Code was
applicable. The defendant’s amended answer affirmatively
alleged the plaintiff had failed to give reasonable and timely
notice of the defects and time to correct the defects. The third
amended petition alleged the plaintiff had given notice of the
defects within a reasonable time but the defendant had failed to
correct them. There was conflicting evidence concerning notice
of the defects given by the plaintiff, and the defendant’s
attempts to correct them. Further, the plaintiff did not object to
instruction No. 14, which was drawn from Neb. U.C.C.
§ 2-609 (Reissue 1980) and stated that a buyer must notify the
seller of a breach within a reasonable time after its discovery,
and the burden is on the buyer to establish such a breach.
Plaintiff also failed to object to that portion of instruction No.
2 which stated the plaintiff had to prove that it had given
reasonable notice to the defendant of the alleged breaches.

The transaction in question was a mixed one; a sale of goods
as defined by Neb. U.C.C. § 2-105 (Reissue 1980), and a sale of
services. However, it is clear the parties tried the case on the
theory that article 2 of the U.C.C. applied. Accordingly, we
make no independent analysis of the issue and assume, without
deciding, that article 2 applies to the transaction. See,
Hammond v. Streeter, 225 Neb. 491, 406 N.W.2d 633
(1987); O’Keefe Elevator v. Second Ave. Properties, 216 Neb.
170, 343 N.W.2d 54 (1984); Kearney Clinic Bldg. Corp. v.
Weaver, 211 Neb. 499, 319 N.W.2d 95 (1982).

The plaintiff next argues that the trial court erred in failing to
notify counsel of the questions submitted by the jury during
deliberation, which resulted in prejudice to the plaintiff. The
trial court responded to the jury’s requests by stating, “Reread
the instructions. The answers to your questions can be found
there.”

The plaintiff argues that the verdict clearly indicates
prejudice resulted from the court’s failure to inform counsel of
the jury’s questions. In particular, the plaintiff argues the
$212.76 which the jury awarded as a refund of overcharges
must have been obtained by adding together the amounts
charged by the defendant to install motor braces, bearings, and
throttle cable, incurred after delivery. Plaintiff argues these
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charges should have been awarded under its first cause of
action, which alleged a failure to perform in a workmanlike
manner. The plaintiff argues that counsel should have been
given an opportunity to draft clearer instructions or submit a
special verdict form.

The defendant responds that there was no prejudice to the
plaintiff, because the verdict does not evidence confusion.

The questions submitted by the jury were as follows:

First Cause of Action pg4

C. Effect of Findings first paragraph —

Does this mean that if we do not find for the Plaintiff
unanimously on all 5 propositions that we find in favor of
the defendant?

First Cause of Actionpg 3

B. Burden of Proof —

(1.) Can we find that there was an agreement between
Plaintiff & Defendant for Defendant to manufacture
Dune Buggies, but not address the specifics of the contract
i.e. that defendant was to supply all materials?

Second Cause of Action pg 4

Is consideration of Second Cause of Action contingent
on finding in favor of Plaintiff in First Cause of Action?

Can we find for the Defendant in First Cause and for
the Plaintiff in Second Cause?

The trial court gave the following instructions. Instruction
No. 2 stated the plaintiff’s allegations that the parties had
entered into an oral contract in which the defendant agreed to
manufacture the running gear and supply all material for 10
dune buggies for $350 per unit. It further stated that the
plaintiff alleged the defendant had failed to provide required
materials, forcing the plaintiff to provide them at a cost of
$1,619.03. It also stated that the plaintiff alleged the defendant
had failed to perform in a workmanlike manner, in that the
buggies failed to operate properly for their intended purpose
and required the plaintiff to purchase additional parts at a cost
of $991.11. It also stated that the plaintiff alleged that proper
notice of the defects had been given to the defendant, and
claimed damages in the amount of $2,610.14 for the breach.

Instruction No. 2 also set out the defendant’s answer. This
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included allegations the defendant had agreed to manufacture a
chassis with front hubs, steering gear, and disk brakes; the
provision for specific materials, but not all materials; and that
the plaintiff had made substantial changes in its requests, which
the defendant agreed to supply on the basis of cost of parts plus
labor. It also stated the defendant denied a failure to perform in
a workmanlike manner and that the plaintiff had failed to
provide reasonable notice.

The instruction also contained the plaintiff’s burden of
proof. The jury was instructed that, on the first cause of action,
the plaintiff had to prove, by a preponderance of the evidence,
all of the following:

1. That the parties had entered into an oral contract in
September 1978, in which the defendant had agreed to supply
all material and manufacture the running gear for 10 dune
buggies for $350 per unit;

2. that plaintiff had performed its duties under the contract;

3. that the defendant had failed to provide materials as
agreed and failed to perform in a workmanlike manner;

4. that plaintiff gave notice to the defendant within a
reasonable time after discovering the alleged breaches; and

5. that as a result of the breach the plaintiff sustained
damages.

The jury was instructed that if the plaintiff failed to prove
any one or more of the propositions set forth above, the verdict
would be for the defendant.

As to the second cause of action, the jury was instructed that
the plaintiff was seeking to recover overcharges in the amount
of $5,169.65 and that to recover that amount the plaintiff had
to prove:

1. That the defendant had received money from the plaintiff;

2. that the defendant retained possession of the money; and

3. that the defendant “in justice and fairness” ought to
refund it.

The jury was further instructed that if the plaintiff failed to
establish any of those elements by a preponderance of evidence,
the verdict should be for the defendant.

The jury was instructed, in instruction No. 16, to award
damages to the plaintiff on the second cause of action in an
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amount which would “fairly and reasonably” compensate the
plaintiff for any damages in excess of the contract price. Asto
damages on the first cause of action, instruction No. 15
instructed the jury to consider the cost of materials provided by
the plaintiff and the cost of repairs due to the defendant’s
failure to perform in a workmanlike manner.

The jury’s first question regarding the instructions was
whether the jury had to find for the plaintiff on all five
propositions in order to find in favor of the plaintiff on the first
cause of action. This question was clearly answered by
instruction No. 2, part I(C), which instructed the jury that the
plaintiff had to establish all five propositions in order to
prevail.

The second question was whether the jury could find for the
plaintiff on a portion of instruction No. 2, part I(B)1, that there
was a contract, but not make a finding as to its terms. That
question was also answered by the instruction, which clearly
stated the jury must find in favor of the plaintiff as to both the
existence of the contract and its terms.

The third question was whether consideration of the second
cause of action was contingent on a finding in favor of the
plaintiff on the first cause of action. A fair reading of
instruction No. 2 reveals the jury was instructed separately on
each cause of action, and no contingency was expressed or
implied.

The fourth question was whether the jury could find in favor
of the defendant on the first cause of action and for the plaintiff
on the second cause of action. The jury was instructed
separately on each cause of action, and in the “effect of
findings” portions of the instruction the trial court clearly
stated that the jury could find in favor of either party.

In In re Estate of Corbett, 211 Neb. 335, 318 N.W.2d 720
(1982), we held it was error to instruct a jury, after it had retired
to deliberate, out of the presence of the parties and their
counsel, but if it clearly appears prejudice did not and could not
flow from such error, there was no ground for reversal. In this
case the trial court did not further instruct the jury but
responded that the questions could be answered by rereading
the instructions, and the instructions did answer the questions.
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The trial court’s response to the jury’s questions did not
prejudice the plaintiff, because the jury’s questions pertained to
portions of the jury instructions which had not been objected to
at trial, and did not relate to the calculation of damages. The
assignment of error is overruled.

The plaintiff’s final contention is that the trial court erred in
instructing the jury on the second cause of action. Specifically,
the plaintiff argues instruction No. 16 instructed the jury to fix
an amount that would fairly and reasonably compensate the
plaintiff for any overcharge, while the language in instruction
No. 2 spoke in terms of “justice and fairness.” The plaintiff
claims this effectively changed the action from one for a sum
certain to an equitable action.

At the conference on jury instructions the court stated:

The Court is convinced that the second cause of action is
an action at law. However, my research has indicated that
the proper elements of an action for money retained such
as is pled in the second cause of action is as set forth in
paragraphs 1, 2, and 3 of the burden of proof on page 5 of
Instruction 2 and that even though the language justice
and fairness sounds like equity, that this is still a law action
and that it should be submitted to the jury on that
language.

The plaintiff argues that the use of such language permitted
the jury to incorrectly interpose equitable considerations, and
constituted an abuse of discretion.

The plaintiff’s representative, Harry Hartley, testified that
the amount of damages sought to be recovered on the second
cause of action included “all costs up to receiving the cars in
addition to the motion [sic] plates, gussets and bearings being
installed.” For the installation of the motor plates or braces and
bearings the defendant required the plaintiff to pay $180 and
required $32.76 for throttle cable, which was delivered after the
plaintiff had taken delivery of the buggies and had made its
final payment. The jury may have concluded that the defendant
overcharged the plaintiff for these items, because there was
evidence the defendant was informed at the time of delivery
that a motor brace would be required to ensure that the buggies
would perform and the throttle cable was required but it had
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not yet been delivered to the defendant. The jury could have
found that since these parts should have been provided by the
defendant for the original contract price, the defendant should
refund $212.76. These were issues of fact which were within the
province of the jury. Chirnside v. Lincoln Tel. & Tel. Co., 224
Neb. 784, 401 N.W.2d 489 (1987).

The plaintiff’s argument that the language used by the trial
court was improper is also unpersuasive. Whenever a person
has possession of money to which in equity and good
conscience another is entitled, a suit lies for money had and
received. In such a case the law implies a promise by the former
to pay such money to the latter. Village of Morrill v. Roosevelt
PP Dist., 215 Neb. 41, 337 N.W.2d 125 (1983); Barker v.
Wardens & Vestrymen of St. Barnabas Church, 171 Neb. 574,
106 N.W.2d 858 (1961).

The judgment of the trial court is affirmed.

AFFIRMED.

PROFESSIONAL RECRUITERS, INC., APPELLANT, V. JAMES H.
OLIVERETAL., APPELLEES.
409 N.W.2d 304

Filed July 17, 1987. No. 85-741.

1. Uniform Commercial Code: Statute of Frauds. The Nebraska Uniform
Commercial Code’s statute of frauds governing contracts for the sale of personal
property and goods does not apply to agreements for personal services.

2. Jury Instructions: Appeal and Error. It is the duty of the trial court to instruct on
the proper law of the case, and failure to do so constitutes prejudicial error.

Appeal from the District Court for Hall County: WiLLIAM
H. RILEY, Judge. Reversed and remanded for a new trial.

Daniel W. Ryberg, for appellant.

Kenneth C. Fritzler of Ross, Schroeder & Fritzler, for
appellees.
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BosLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and
GRrANT, JJ., and CoLweLL, D.J., Retired.

WHITE, J.

This is an appeal from the district court for Hall County.
Appellant, Professional Recruiters, Inc., brought suit in the
district court against the appellees, James H. Oliver, The
Ravenna Bank, Inc., and Bank of Doniphan, Inc., for
fraudulent inducement, interference with the business
relationship, and, in the alternative, for unjust enrichment. The
demurrer of the Bank of Doniphan on the cause of action for
unjust enrichment was sustained. All parties’ motions for
summary judgment were denied. At trial the jury returned a
verdict for the appellees. The appellant’s motion for judgment
notwithstanding the verdict or, in the alternative, for a new trial
was also denied. This appeal follows.

In December of 1983 a representative of Professional
Recruiters, Inc., contacted George Wanitschke of the Bank of
Doniphan, inquiring as to whether his bank had an opening for
a banking officer. Wanitschke stated that the bank was looking
for someone, and the two agreed to combine efforts to fill the
position. Professional Recruiters forwarded to Wanitschke a
copy of the company’s service agreement, including a fee
structure, a company brochure, the candidate’s resume, and a
candidate referral sheet.

Later in the month Wanitschke interviewed the candidate
and decided that the chairman of the board, appellee James
Oliver, would have to interview the candidate before a decision
to hire him could be reached. According to Wanitschke, Oliver
had the ultimate hiring decision. According to Oliver, who sits
on the boards of both the Bank of Doniphan and The Ravenna
Bank, Oliver interviewed the candidate and offered him a
choice to work for either the Bank of Doniphan or The
Ravenna Bank. The candidate was ultimately hired by The
Ravenna Bank.

Professional Recruiters contacted the appellees several times
in an attempt to secure payment, but was unsuccessful. It
subsequently brought suit in district court.

On appeal Professional Recruiters assigns as error that the
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district court erred in giving an instruction on the Uniform
Commercial Code statute of frauds, in not granting the
appellant’s motion for a directed verdict, in overruling the
motion for new trial, and in refusing certain instructions.

Addressing the appellant’s first assignment of error only, that
is, that the district court incorrectly instructed the jury, over
objection, concerning the Nebraska Uniform Commercial
Code statute of frauds, the following instruction, in pertinent
part, was given to the jury:

ORAL AGREEMENT AND STATUTE OF FRAUDS

You are instructed that the Statute of Frauds of this
state provides:

“...acontract for the sale of goods for the price of Five
Hundred Dollars or more is not enforceable by way of
action or defense unless there is some writing sufficient to
indicate that a contract for sale has been made between the
parties and signed by the party against whom enforcement
issought....”

“_..a contract for the sale of personal property is not
enforceable by way of action or defense beyond Five
Thousand Dollars . . . unless there is some writing which
indicates that a contract for sale has been made between
the parties at a defined or stated price, reasonably
identifies the subject matter, and is signed by the party
against whom enforcement is sought . . . .”

This instruction was taken verbatim from the Uniform
Commercial Code statute of frauds for personal property and
goods, Neb. U.C.C. §§ 1-206 and 2-201 (Reissue 1980).

The agreement between the appellant and the appellees did
not involve personal property or goods. The plain language of
these statutes and the definitional statute makes clear that these
statutes do not apply to agreements for the performance of a
service. Neb. U.C.C. § 2-105 (Reissue 1980).

Our cases have held that it is the duty of the trial court to
instruct on the proper law of the case, and failure to do so
constitutes prejudicial error. State v. Clayburn, 223 Neb. 333,
389 N.W.2d 314 (1986); State v. Lamb, 213 Neb. 498, 330
N.W.2d 462 (1983); State v. Duis, 207 Neb. 851, 301 N.W.2d
587 (1981). The district court did not instruct the jury on the law
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of the case and, therefore, committed prejudicial error. In view
of this disposition, the remaining assignments will not be
discussed. The judgment is reversed and the cause remanded
for anew trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

RitA TUMA, APPELLANT, V. OMAHA PUBLIC POWER DISTRICT AND
RONALDE. SORENSEN, NEBRASKA COMMISSIONER OF LABOR,
APPELLEES.

409 N.W.2d 306

Filed July 17, 1987. No. 86-102.

1. Employment Security Law: Appeal and Error. Appeals under the provisions of
Neb. Rev. Stat. §§ 48-601 to 48-669 (Reissue 1984) are reviewed de novo on the
record made in the district court. It is the duty of this court to retry the issues of
fact involved in the findings complained of and to reach an independent
conclusion.

2. Employment Security Law. Neb. Rev. Stat. § 48-628(b) (Reissue 1984) requires
that misconduct for which a disqualification from receiving unemployment
benefits may result must be committed in connection with the employee’s work.

. Failure to cooperate with an employer which is attempting to furnish a
smoke-free environment by a good faith trial and error method constitutes
misconduct in connection with the employee’s work sufficient to disqualify the
employee from receiving unemployment compensation benefits.

4, _______. Failure to furnish medical justification for prolonged absences from
employment, when an employee has stated that such justification will be
furnished, constitutes misconduct in connection with the employee’s work
sufficient to disqualify the employee from receiving unemployment
compensation benefits.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

David R. Stickman of Stern, Swanson & Stickman, for
appellant.

Thomas F. Hoarty, Jr., of Fraser, Stryker, Veach, Vaughn,
Meusey, Olson, Boyer & Bloch, P.C., for appellee Omaha
Public Power District.
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Laureen Van Norman, for appellee Sorensen.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

GRANT, J.

The claimant, Rita Tuma, appeals from an order of the
district court for Douglas County affirming a decision of the
Nebraska Department of Labor Appeal Tribunal. The tribunal
had reversed an award by a department claims deputy awarding
unemployment compensation benefits to claimant. The
tribunal held that claimant’s conduct constituted misconduct
within the meaning of the Nebraska Employment Security
Law, Neb. Rev. Stat. §§ 48-601 to 48-669 (Reissue 1984),
sufficient to bar claimant from receiving unemployment
compensation benefits until after a waiting period. Claimant
had been terminated from her employment as a stenographer
with Omaha Public Power District for misconduct. Claimant
has appealed to this court, alleging as error “[t]he holding of the
district court that Ms. Tuma’s failure to provide a statement
from her physician that Ms. Tuma should not immediately
return to a smoke-filled work environment detrimental to her
health constitutes misconduct in connection with the claimant’s
work justifying a disqualification from employment benefits . .

Appeals under the provisions of §§ 48-601 to 48-669 are
reviewed de novo on the record made in the district court. It is
the duty of this court to retry the issues of fact involved in the
findings complained of and to reach an independent
conclusion. Smith v. Sorensen, 222 Neb. 599, 386 N.W.2d 5
(1986); School Dist. No. 21 v. Ochoa, 216 Neb. 191, 342
N.W.2d 665 (1984). Bearing this in mind, we must decide
whether claimant’s conduct constituted misconduct within the
meaning of the Nebraska Employment Security Law. Pursuant
to § 48-628(b) a claimant may be disqualified for benefits if he
or she has been discharged for misconduct connected with his
or her work. The term “misconduct” itself is not defined in the
statute. This court has defined the term to include

“ ‘behavior which evidences (1) wanton and willful
disregard of the employer’s interests,  (2) deliberate
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violation of rules, (3) disregard of standards of behavior
which the employer can rightfully expect from the
employee, or (4) negligence which manifests culpability,
wrongful intent, evil design, or intentional and substantial
disregard of the employer’s interests or of the employee’s
duties and obligations.’ .. .”

Smith v. Sorensen, supra at 603, 386 N.W.2d at 8; McCorison v.

City of Lincoln, 215 Neb. 474, 339 N.W.2d 294 (1983); Stuart v.

Omaha Porkers, 213 Neb. 838,331 N.W.2d 544 (1983).

The record shows that on June 4, 1984, claimant began
working as a stenographer for appellee Omaha Public Power
District (O.P.P.D.). At the time of trial, an examining
physician’s report of an examination in 1984 was introduced,
showing that claimant had related to him “a history of rather
severe hypersensitivity to cigarette smoke.”

The claimant worked in an open office area. Before
November 1, 1984, she worked at a desk in the middle of the
area. In the area then were nine persons who smoked. A
diagram of the room showed four smokers in the open area
itself, somewhat near claimant’s desk. On October 29, 1984,
claimant first indicated to her supervisor that she was having
problems caused by smoking in the office area. The supervisor
referred the problem to the O.P.P.D. employee relations
department. The supervisor and members of that department
had a meeting and decided to move claimant’s desk and create a
nonsmoking area. They also discussed the situation with the
building manager, who arranged for a check of the airflow in
the office and the installation of an extra return air duct to pull
air away from the area of claimant’s desk. The supervisor
informed claimant the next day that the company was working
on the problem. The layout of the office where claimant
worked was changed immediately.

After November 1, 1984, a nonsmoking area, consisting of
about one-half of the office, was created, and claimant’s desk
was moved and located in that area. O.P.P.D. changed the
positioning of desks in the open office area to allow claimant to
have a desk as far away as possible from the other workers who
smoked. The nearest smoker’s desk was more than 20 feet from
claimant’s. No-smoking signs and an ashtray were placed near



22 226 NEBRASKA REPORTS

the area where claimant worked. Airflow was checked. A cold-
air duct was installed on December 5, 1984. The last date that
claimant was in the work area was December 6, 1984.

On December 5, 1984, Tuma was seen by her doctor, Dr.
Wallace E. Duff. He prescribed some antibiotics for her
condition. The following day Tuma had her husband obtain a
statement from the physician’s office that recommended she
remain away from work for a period of 10 days, and after
delivering it to her supervisor, Joyce Finnell, she left work.

Subsequently, Finnell telephoned Tuma and told her that
O.PP.D. wanted her to see a physician of its choice. On
December 10, 1984, claimant was examined by Dr. Ronald W.
Olnhausen. Dr. Olnhausen reported to O.P.P.D.:

As long as she [Tuma] has symptoms from the exposure to
cigarette smoke, she will probably not be able to work in
surroundings in which there is a significant amount of
exposure. The amount of exposure that she would tolerate
could only be determined by trial and error. Certainly
there is a pre-existing history of allergy and
hypersensitivity which may be a predisposing factor in her
current difficulties. It is my feeling that she could return to
work immediately if she were in a smoke-free
environment.

On December 17, 1984, Tuma again saw Dr. Duff. Claimant
did not submit any report from Dr. Duff concerning this visit.
Claimant did write a letter, dated December 17, 1984, which her
O.P.P.D. supervisor received on December 26. In the letter
claimant said that she had seen Dr. Duff on that day and that he
advised her “that since there were still unhealed bleeding points
and ulcerations and because there have been no steps taken to
remedy the smoke pollution in the office area, I should not
return to work for at least 4 weeks . . . .” In his deposition
testimony, Dr. Duff testified that he did not even know if
claimant worked in an office. Dr. Duff further testified that
after his December 17, 1984, examination, he determined “by
physical examination she was better and subjectively she
seemed to be better.” At the hearings on this matter, claimant
submitted a note on Dr. Duff’s stationery dated December 26,
1984, and apparently signed by a nurse, stating that claimant
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should not return to work for 4 weeks. In Dr. Duff’s testimony,
however, he did not testify concerning any such
recommendation. Dr. Duff testified that he did not remember a
specific discussion with claimant on December 17, 1984,
concerning her returning to work.

Tuma called Finnell and informed her that she could not
return to work for an additional 4 weeks. On December 21,
1984, O.PP.D. sent Tuma a letter, which she received on
December 22 and which read as follows:

Dear Ms. Tuma:

The District has taken all necessary steps to provide a
work environment which is in compliance with the
Nebraska Clean Indoor Air Act and which provides you a
safe and satisfactory work area.

Therefore, you are expected to be at work on Friday,
December 28, at 8:00 a.m. In the event that you do not
report for work as required herein, the District will
conclude that you are no longer interested in retaining
your position and that you have voluntarily terminated
your employment.

The record shows the following medical letters received in
evidence. On December 6, 1984, Dr. Duff wrote to claimant’s
personal doctor and to her attorney: “We do plan to follow her
closely and will see if we can determine if, in fact, she can
survive in the present atmosphere she is working in.”

The physician who examined claimant on December 10,
1984, submitted a report stating in part:

As long as she [Tuma] has symptoms from the exposure to
cigarette smoke, she will probably not be able to work in
surroundings in which there is a significant amount of
exposure. The amount of exposure that she would tolerate
could only be determined by trial and error.

The evidence shows that O.PP.D. was trying to furnish
claimant a smoke-free area. As stated above, the office where
claimant worked was changed so as to designate approximately
one-half of the office as a nonsmoking area. An air duct was
installed to withdraw the air near the smokers’ desks, but
claimant did not return to work at any time to determine its
effect on the situation.
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The record shows that claimant did not even attempt to work
in the improved environment. The record also shows that
claimant could work on the very day she was ordered to return
to work at O.P.P.D. On that day, December 28, 1984, claimant
filed a claim for unemployment benefits. Section 48-627(c)
provides that a person receiving such benefits must be able to
work and available for work. In her application for benefits,
claimant answered the question, “Do you have any reasons
which would prevent you from accepting immediate
employment (i.e. . . . health . . .) if so, explain,” by saying, “no
— as long as it was in a smoke free area.” (Emphasis in
original.)

We find that O.P.P.D. was attempting to furnish claimant a
“smoke free area.” Claimant did not choose to cooperate with
her employer’s efforts to keep her employed. Such an attitude
demonstrates a complete disregard of the employer’s interests in
getting work done in a difficult situation for all concerned.
Failure to cooperate with an employer which is attempting to
furnish a smoke-free environment by a good faith trial and
error method constitutes misconduct in connection with the
employee’s work sufficient to disqualify the employee from
receiving unemployment compensation benefits.

Insofar as the district court found that claimant was guilty of
misconduct in that she did not furnish medical information
which she told O.P.P.D. substantiated the requirement that she
remain off work for an additional 4 weeks after December 17,
1984, we also agree with the district court. Claimant informed
her supervisor that she would furnish medical information
from Dr. Duff. The facts, as set out above, show that claimant
did not, at any time, have a report from Dr. Duff stating she
should not return to work for 4 weeks after December 17, 1984.
Claimant’s letter of December 17, 1984, so stating, is not
supported by any evidence from Dr. Duff.

We further determine, as did the district court, that failure to
furnish medical justification for prolonged absences from
employment, when an employee has stated that such
justification will be furnished, constituted misconduct in
connection with her work sufficient to justify a denial of
unemployment compensation benefits. The decision of the



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































