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No. A-99-1300: State v. Murtaugh. Affirmed. Sievers, 
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Judge, and Irwin, Chief Judge, and Inbody, Judge.  

(xiii)



xiv CASES DISPOSED OF BY MEMORANDUM OPINION 

No. A-00-503: Werner v. McKernan. Affirmed. Hannon, 
Inbody, and Moore, Judges.  

No. A-00-609: Justus v. Justus. Affirmed as modified. Irwin, 
Chief Judge, and Sievers and Carlson, Judges.  

No. A-00-623: Fulton v. Miller. Affirmed. Hannon, Inbody, 
and Moore, Judges.  

No. A-00-647: Lewis v. Clarke. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-00-676: Wolinski v. Wolinski. Affirmed. Moore, 
Hannon, and Carlson, Judges.  

No. A-00-695: Hipp v. Budget S.S. Affirmed. Moore, 
Hannon, and Inbody, Judges.  

No. A-00-729: Lorenz v. Glidden. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

No. A-00-733: Atiqullah v. Heins. Appeal dismissed. Moore, 
Hannon, and Inbody, Judges.  

No. A-00-762: Reiss v. Gellermann. Affirmed. Inbody, 
Hannon, and Moore, Judges.  

No. A-00-821: Wickenkamp v. Wickenkamp. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-00-825: State v. Pickering. Reversed and remanded 
with directions to dismiss. Hannon, Carlson, and Moore, Judges.  

No. A-00-827: Eder v. Eder. Affirmed. Moore, Hannon, and 
Inbody, Judges.  

No. A-00-837: Smith v. Van Kooten. Reversed and 
remanded for further proceedings. Hannon, Carlson, and Moore, 
Judges.  

No. A-00-839: State v. Klasna. Affirmed and remanded.  
Moore, Hannon, and Carlson, Judges.  

No. A-00-858: Dohse v. Solid Waste Agency of NW Neb.  
Reversed. Sievers, Hannon, and Moore, Judges.  

No. A-00-878: State v. Boggess. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-00-884: In re Interest of Felicia S. et al. Affirmed.  
Moore, Hannon, and Carlson, Judges.  

No. A-00-888: Brunckhorst v. Brunckhorst. Affirmed.  
Hannon, Carlson, and Moore, Judges.



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-00-914: Collins v. Collins. Affirmed in part, and in 
part vacated and remanded with directions. Sievers, Hannon, 
and Moore, Judges.  

No. A-00-923: State v. Parker. Affirmed. Inbody, Judge, and 
Irwin, Chief Judge, and Carlson, Judge.  

No. A-00-974: State v. McClain. Affirmed. Hannon, 
Carlson, and Moore, Judges.  

No. A-00-1009: Chavez v. IBP, inc. Affirmed. Moore, 
Hannon, and Inbody, Judges.  

Nos. A-00-1015, A-00-1016: Andrews Van Lines v.  
McCampbell. Affirmed. Inbody, Judge, and Irwin, Chief Judge, 
and Carlson, Judge.  

No. A-00-1030: Koziol v. Cordes. Affirmed in part, and in 
part reversed and dismissed. Hannon, Carlson, and Moore, 
Judges.  

No. A-00-1038: In re Interest of Katherine G. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-00-1044: State v. Taylor. Affirmed. Carlson, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-00-1054: State v. Avery. Affirmed. Moore, Hannon, 
and Sievers, Judges.  

No. A-00-1059: Martinez v. Clarke. Affirmed. Inbody, 
Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-00-1069: State v. Dochterman. Affirmed. Moore, 
Hannon, and Carlson, Judges.  

No. A-00-1080: State v. Perkins. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Sievers, Judge.  

No. A-00-1153: State v. DeBord. Appeal dismissed. Hannon, 
Inbody, and Moore, Judges.  

Nos. A-00-1175, A-00-1231: In re Interest of Anthony R.  
Affirmed. Hannon, Inbody, and Moore, Judges.  

No. A-00-1189: State v. Rogers. Affirmed. Moore, Hannon, 
and Inbody, Judges.  

No. A-00-1203: State v. Rodriguez. Affirmed as modified.  
Hannon, Carlson, and Moore, Judges.  

No. A-00-1232: In re Guardianship of Daniel G. Affirmed.  
Hannon, Inbody, and Moore, Judges.  

No. A-00-1251: State v. Finney. Reversed and remanded for 
further proceedings. Moore, Sievers, and Inbody, Judges.
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xvi CASES DISPOSED OF BY MEMORANDUM OPINION 

No. A-00-1309: In re Interest of C.D.N. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

No. A-00-1330: Adams v. Tafoya. Appeal dismissed.  
Sievers, Judge, and Irwin, Chief Judge, and Moore, Judge.  

No. A-01-001: Lawson v. City of Grand Island. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-01-071: State v. Kern. Reversed and remanded for fur
ther proceedings. Moore, Judge.  

No. A-01-073: Christensen v. Memorial Hosp. of Dodge 
Cty. Affirmed. Moore, Hannon, and Inbody, Judges.  

No. A-01-178: State v. Hoins. Affirmed. Sievers, Hannon, 
and Moore, Judges.  

No. A-01-185: State v. Hendrickson. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

Nos. A-01-196, A-01-197: State v. Stonestreet. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Moore, Judge.  

No. A-01-229: State v. Stewart. Affirmed. Sievers, Hannon, 
and Moore, Judges.  

No. A-01-240: State v. Vizcarrondo. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

No. A-01-245: In re Interest of Johnny A. Affirmed.  
Sievers, Hannon, and Moore, Judges.  

No. A-01-253: McGovern v. McGovern. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Moore, Judge.  

No. A-01-259: State v. Ross. Affirmed. Hannon, Carlson, and 
Moore, Judges.  

No. A-01-272: State v. Ayala. Affirmed. Hannon, Sievers, 
and Moore, Judges.  

No. A-01-294: State v. Van Meveren. Appeal dismissed in 
part, and in part affirmed. Hannon, Inbody, and Carlson, Judges.  

No. A-01-301: State v. Davis. Affirmed. Moore, Hannon, and 
Sievers, Judges.  

Nos. A-01-310, A-01-311: In re Interest of Tyra C. & 
Tyonna C. Affirmed. Hannon, Sievers, and Moore, Judges.  

No. A-01-325: State v. Guerrero. Affirmed. Sievers, 
Hannon, and Moore, Judges.  

Nos. A-01-336, A-01-429: Cole v. Cole. Affirmed. Hannon, 
Sievers, and Moore, Judges.



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-01-360: State v. Easterly. Affirmed. Hannon, Inbody, 
and Moore, Judges.  

No. A-01-376: In re Interest of Sheena H. Affirmed.  
Hannon, Sievers, and Moore, Judges.  

No. A-01-388: State v. Smith. Affirmed in part, and in part 
vacated and remanded with directions. Hannon, Inbody, and 
Moore, Judges.  

No. A-01-416: State v. Matson. Affirmed. Moore, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

No. A-01-452: State v. Money. Affirmed. Hannon, Inbody, 
and Carlson, Judges.  

No. A-01-478: In re Interest of Julie R. Affirmed. Hannon, 
Inbody, and Carlson, Judges.  

No. A-01-484: In re Interest of John W. Affirmed. Moore, 
Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-01-553: In re Estate of Achen. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

No. A-01-659: In re Interest of Keenan E. Affirmed. Moore, 
Hannon, and Sievers, Judges.  

No. A-01-672: State v. White. Affirmed. Carlson, Judge, and 
Irwin, Chief Judge, and Inbody, Judge.  

No. A-01-701: State v. Norton. Reversed and remanded.  
Hannon, Judge.  

No. A-01-826: Steuter v. Steuter. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Moore, Judge.  

No. A-01-835: In re Interest of Billy B. Affirmed. Hannon, 
Inbody, and Carlson, Judges.

xvii





LIST OF CASES DISPOSED OF 
WITHOUT OPINION 

No. A-95-423: Weber v. Weber. Appeal dismissed as moot.  
No. A-97-960: In re Application of AT&T Communications.  

Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-99-659: McDermott v. McDermott. Stipulation 
allowed; appeal dismissed.  

No. A-00-344: Cato v. Cash. Affirmed. See rule 7A(1).  
No. A-00-381: Blankenau v. Kern. Appeal dismissed. See 

rule 7A(2).  
No. A-00-424: Gonzalez v. Gonzalez. Affirmed. See rule 

7A(1).  
No. A-00-542: In re Estate of Noble. Appeal dismissed per 

stipulation.  
Nos. A-00-658 through A-00-660: State v. Bullers. Motion 

of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-00-694: Quinn v. Rehm. Stipulation allowed; appeal 
dismissed.  

No. A-00-752: State v. Patterson. Affirmed. See, rule 7A(1); 
State v. Gray, 259 Neb. 897, 612 N.W.2d 507 (2000).  

No. A-00-765: Robison v. Brown. Appeal dismissed. See 
Hauser v. Hauser, 259 Neb. 653, 611 N.W.2d 840 (2000).  

No. A-00-799: State v. Smith. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-803: State v. Champ. Sentence and conviction 
affirmed.  

No. A-00-817: State v. Hardman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-818: State v. Gewing Brand. Affirmed. See, rule 
7A(1); State v. Bennett, 256 Neb. 747, 591 N.W.2d 779 (1999).  

No. A-00-846: State v. Walker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-859: Shepard v. Nesbitt. Affirmed. See rule 7A(1).  
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CASES DISPOSED OF WITHOUT OPINION

No. A-00-891: Mulhair v. Sharpnack. Stipulation allowed; 
appeal dismissed.  

No. A-00-913: Borchers v. Borchers. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-919: In re Interest of Ashley L. & Stephanie Y.  
Stipulation allowed; appeal dismissed.  

No. A-00-934: Huryta on behalf of Huryta v. Huryta.  
Appeal dismissed. See rule 7A(2).  

No. A-00-936: In re Interest of Larry D. Affirmed. See rule 
7A(1).  

Nos. A-00-937, A-00-938: State v. Woodruff. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-00-971: State v. White. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-973: State v. Glanz. Conviction and sentence sum
marily affirmed. See rule 7A(1).  

No. A-00-989: State v. Stairs. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-994: Wentland v. Wentland. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00- 1003: State v. Iverson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1012: Meints v. Meints. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1014: Ellinger v. Wahrman. Motion of appellee 
for summary affirmance sustained; judgment affirmed.  

No. A-00-1032: Wolkow v. Wolkow. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-00-1034: Tyler v. Buffalo Cty. Sheriff. Affirmed. See 
rule 7A(1).  

No. A-00-1036: Allan J. Eurek, P.C. v. Lane. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-00-1041: State v. Dubbs. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1042: State v. Lukassen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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CASES DISPOSED OF WITHOUT OPINION

No. A-00-1043: State v. Abraham. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1050: Moore v. State. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule. 7B(2).  

No. A-00-1061: State v. Brewer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00- 1062: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-00-1064 through A-00-1066: State v. Paulsen.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 
N.W.2d 903 (2001).  

No. A-00-1067: State v. Eberly. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1068: State v. Baltimore. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-00-1075: State v. Cadwell. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1091: Stoller v. Northwoods Estates. Affirmed.  
See rule 7A(1).  

No. A-00-1097: State v. Flesner. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-00-1 101: State v. Higginbotham. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00- 1102: State v. Rood. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1 112: State v. Wondercheck. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See State 
v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-00- 1116: State v. Starr. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-00- 1118, A-00- 1119: State v. Bottolfson. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001).
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No. A-00- 1120: State v. Kyle. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00- 135: State v. Lyons. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. El-Tabech, 259 Neb. 509, 610 N.W.2d 737 (2000).  

No. A-00-1 137: Johnson v. Hoblyn. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-00-1141: State ex rel. Tyler on behalf of Penigar v.  
Superintendent Norfolk Regl. Ctr. Appeal dismissed. See rule 
7A(2).  

No. A-00-1 150: State v. Hall. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Levison, 1 Neb. App. 1051, 510 N.W.2d 495 (1993).  

No. A-00-1151: Strotheide v. Neth. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00- 1160: State v. Ross. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1 165: State v. Shandrew. Stipulation allowed; 
appeal dismissed.  

No. A-00- 1177: In re Estate of Reed. Appeal dismissed. See 
Neb. Rev. Stat. §§ 25-1902 (Reissue 1995) and 25-1315 (Cum.  
Supp. 2000).  

No. A-00- 182: State v. Fields. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1 183: State v. Caudillo. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-00- 1188: Hoffman v. Hoffman. Stipulation allowed; 
appeal dismissed.  

No. A-00- 1190: State v. Blake. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1191: State v. Schmutz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00- 1192: State v. Blackwell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).

xxii



CASES DISPOSED OF WITHOUT OPINION

No. A-00-1 195: State v. Trine. Motion of appellee for sum
mary affirmance granted. See State v. Shepherd, 235 Neb. 426, 
455 N.W.2d 566 (1990).  

No. A-00-1197: Olson v. Hodge. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-00-1200: State v. Bush. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1205: State v. Hill. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1207: Thomas v. Thomas. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1209: Moore v. State. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-00-1210: Tyler v. Serrell. Affirmed. See rule 7A(l).  
Nos. A-00-1216, A-00-1217: State v. Helter. Motion of 

appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-00-1219: State v. Granillo-Hernandez. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

Nos. A-00-1221, A-00-1222: State v. Heyd. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-00-1223: Hauschild v. City of Omaha Personnel 
Bd. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-00-1228: Robbins v. Robbins. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-00-1234: Nieveen v. County of Saunders. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-00-1236: Nichols v. Hitchcock Cty. Bd. of Comm.  
Affirmed. See, rule 7A(1); Neb. Rev. Stat. § 25-1901 (Cum.  
Supp. 2000).  

No. A-00-1240: Tyler v. Stennis. Appeal dismissed. See rule 
7A(2).  

No. A-00- 1241: State v. Hegarty. Motion of appellant to dis
miss appeal sustained; appeal dismissed.
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No. A-00-1242: State v. Graham. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1243: State v. Vogel. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-00-1248: Cole v. Connelly. Appeal dismissed. See, 
rule 7A(2); State v. Rutzy, 242 Neb. 851, 469 N.W.2d 529 
(1993).  

No. A-00-1249: State v. Smith. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1253: State v. Dunton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1254: State v. Mireles. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1255: State v. Dunn. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1258: State v. Bernal. Appeal dismissed. See rule 
7A(2).  

Nos. A-00-1262, A-00-1263: State v. Carr. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-00-1264: State v. Zierke. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-00-1266: State v. Wondercheck. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1269: State v. Nguyen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1270: State v. Moore. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1273: Gray v. Jacobsen. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-00-1275: State v. Renner. Appeal dismissed.
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No. A-00-1278: Loucks v. Kenney. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1282: Cole v. Madsen. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1284: Samuelson v. Brouse. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1287: State v. Poulsen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
Neb. Rev. Stat. § 29-2260 (Reissue 1995).  

No. A-00-1288: State v. Poulsen. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-00-1288: State v. Poulsen. Motion of appellant for 
rehearing sustained. Appeal reinstated.  

No. A-00-1288: State v. Poulsen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-00-1289, A-00-1290: State v. Dotson. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-00-1291: State v. Parker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1294: Moreno v. Aamodt. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

Nos. A-00-1297, A-00-1298: State v. Buckner. Affirmed.  
See rule 7A(1).  

No. A-00-1300: State v. Wright. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-00-1301: State v. Kimble. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-00-1306: State v. Gonzalez-Faguaga. Motion of 
appellee for summary affirmance sustained. See State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001).  

Nos. A-00-1310 through A-00-1312: State v. Prokopec.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-00-1316: Loucks v. Kenney. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-00-1317: Caton v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-00-1319: Welch v. Broadmoor Development Co.  
Motion of appellant to dismiss appeal considered; appeal 
dismissed.  

No. A-00-1320: Mumin v. Kenney. Affirmed. See rule 
7A(l).  

No. A-00-1321: State v. Liner. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

Nos. A-00-1322 through A-00-1324: State v. Hurst. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-00-1329: Tyler v. Kenney. Affirmed. See, rule 7A(l); 
Zoucha v. Henn, 258 Neb. 611, 604 N.W.2d 828 (2000).  

No. A-00-1331: In re Guardianship & Conservatorship of 
Ferranti. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-00-1333: In re Interest of Albert H. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. §§ 83-1043 and 
83-1052 (Reissue 1999).  

Nos. A-00-1334, A-00-1335: State v. Gama. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

Nos. A-00-1336, A-01-146: State v. Rogers. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-00-1338: State v. Medley. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
Ice, 244 Neb. 875, 509 N.W.2d 407 (1994); Neb. Rev. Stat.  
§ 29-2204(3) (Cum. Supp. 2000). See, also, State v. Decker, 261 
Neb. 382, 622 N.W.2d 903 (2001).  

No. A-00-1339: State v. Sanford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-00-1340: Stover v. Stover. By order of the court, 
appeal dismissed for failure to file briefs.
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Nos. A-01-002, A-01-003: State v. Jimenez. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-004: State v. Guardiola. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-007: Gracier v. Clarke. Appeal dismissed as moot.  
No. A-01-010: Groetken v. Groetken. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. A-01-018: Luebbe v. Policky. By order of the court, 

appeal dismissed for failure to file briefs.  
No. A-01 -024: Jones v. Kenney. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-01-026: State v. Marcy. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-01-031: Hock v. Hock. By order of the court, appeal 

dismissed for failure to file briefs.  
No. A-01-032: State v. Matlock. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-035: Alegent Health Bergan Mercy Health 
Systems v. Handke. Stipulation allowed; appeal dismissed; 
each party to pay own costs.  

No. A-01-039: Anderson Excavating & Wrecking Co. v.  
SID 177. Appeal dismissed. See, rule 7A(2); Dvorak v. Bunge 
Corp., 256 Neb. 341, 590 N.W.2d 682 (1999); State v. Wilcox, 9 
Neb. App. 933, 623 N.W.2d 329 (2001); Mumin v. Hart, 9 Neb.  
App. 404, 612 N.W.2d 261 (2000).  

Nos. A-01-045, A-01-046: State v. Pope. Affirmed. See, rule 
7A(l); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999); 
State v. Richter, 240 Neb. 913, 485 N.W.2d 201 (1992).  

Nos. A-01-047, A-01-048: State v. McCaslin. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-050: State v. Reily. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-055: State v. Roberts. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-060: State v. Abram. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-063: State v. Haskin. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-067: Vazzano v. Jonusas. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-070: State v. Ladd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-074: State v. Krantz. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-01-075, A-01-076: State v. Johnson. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-077: Tyler v. King. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-078: State v. Armer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-084: State v. Overstreet. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-085: State v. DuBray. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-096: McCarty v. McCarty. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-101: In re Interest of Tillman T. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-01-102: Tyler v. Daub. Affirmed. See, rule 7A(1); 
Christianson v. Educational Serv. Unit No. 16, 243 Neb. 553, 
501 N.W.2d 281 (1993).  

No. A-01-103: Nesbitt v. Fiedler. Affirmed. See rule 7A(1).  
No. A-01-104: State v. Bremer. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-01-105: State v. Cunningham. Appeal dismissed. See, 

rule 7A(2); Neb. Rev. Stat. §§ 25-1912 and 29-2306 (Cum.  
Supp. 2000).  

No. A-01-107: Loucks on behalf of Tyler v. Warden of Neb.  
State Penitentiary. By order of the court, appeal dismissed for 
failure to file briefs.  

No. A-01-109: Curry v. West Point Dairy Prod. By order of 
the court, appeal dismissed for failure to file briefs.
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No. A-01-113: Vincent v. Vigneri. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-01-1 16: State v. Kaluza. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-1 17: Firestone v. Sprague. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-118: Thielfoldt v. Thielfoldt. Motion of appellee 
for summary dismissal for mootness sustained.  

No. A-01-1 19: Nelson v. Nelson. Stipulation allowed; appeal 
dismissed; each party to pay own costs.  

No. A-01-123: Hamel v. Driver Management, Inc.  
Stipulation allowed; appeal dismissed.  

Nos. A-01-125 through A-01-127: Murray Constr. Servs. v.  
Meco-Henne Contracting. Appeal dismissed. See rule 7A(2).  

Nos. A-01-132, A-01-133: State v. Laushman. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp.  
2000); State v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 (2001).  

No. A-01-134: State v. Johnson. Motion of appellant denied; 
appeal dismissed for failure to file briefs.  

No. A-01-136: State v. Tyrrell. Affirmed. See, rule 7A(l); 
State v. Tweedy, 196 Neb. 248, 242 N.W.2d 627 (1976); State v.  
Erb, 6 Neb. App. 672, 576 N.W.2d 839 (1998).  

No. A-01-137: State v. Mirzakhanov. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Dandridge, 255 Neb. 364, 585 N.W.2d 433 
(1998).  

No. A-01-139: Kreifels v. Kreifels. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. A-01-140: In re Interest of John J. Appeal dismissed.  
See rule 7A(2).  

No. A-01-144: Seibert v. Hesnault. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-147: State on behalf of Worthon v. Worthon.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 
(Cum. Supp. 2000); Poll v. Poll, 256 Neb. 46, 588 N.W.2d 583 
(1999); Carroll v. Moore, 228 Neb. 561, 423 N.W.2d 757 
(1988).  

No. A-01-149: State v. August. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-151: State v. Thompson. Appeal dismissed. See, 
rule 7A(2); State v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 
(2001).  

No. A-01-158: Tyler v. McKenney. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-159: State v. Bartlett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); Neb.  
Rev. Stat. § 29-2260 (Reissue 1995).  

No. A-01-161: State v. Fitzsimons. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-165: Wolever v. Wolever. Motion of appellant sus
tained; appeal dismissed; each party to pay own costs.  

No. A-01-166: Cass v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum.  
Supp. 2000).  

No. A-01-167: State v. Gatzke. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-169: Henery v. City of Omaha. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp.  
2000).  

No. A-01-174: Moore v. State of Nebraska. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-01-175: State ex rel. Tyler v. Pokorny. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-01-176: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-180: State v. Dailey. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-181: Alick v. Hudson. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-01-183: State v. Beatty. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. § 29-3001 (Reissue 1995); State v. Becerra, 261 
Neb. 596, 624 N.W.2d 21 (2001); State v. Gutierrez, 260 Neb.  
1008, 620 N.W.2d 738 (2001).
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No. A-01-188: Deckard v. Nebraska Bd. of Parole. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-01-189: Sullivan v. Sullivan. Motion of appellee for 
summary dismissal sustained. See, rule 7B(1); Neb. Rev. Stat.  
§ 25-1912(1) (Cum. Supp. 2000).  

No. A-01-190: Bert Murphy L.L.C. v. Bellevue Health & 
Emergency Clinic. Appeal dismissed. See, Jarrett v. Eichler, 
244 Neb. 310, 506 N.W.2d 682 (1993); Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2000).  

No. A-01-191: Lukes v. Department of Revenue. Affirmed.  
See rule 7A(1).  

No. A-01-193: Waite v. City of Omaha. Appeal dismissed.  
See, rule 7A(2); Abramson v. Bemis, 201 Neb. 97, 266 N.W.2d 
226 (1978); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-01-194: State v. Davis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-195: In re Interest of Brittany W. & Nathan J.  
Appeal dismissed. See, rule 7A(2); State v. Thompson, 244 Neb.  
375, 505 N.W.2d 673 (1993); Taylor Dairy Products Co. v.  
Owen, 139 Neb. 603, 298 N.W.2d 332 (1941); Neb. Rev. Stat.  
§ 25-2221 (Reissue 1995).  

No. A-01-198: State v. Helms. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-200: State v. Davis. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-201: State v. Boysen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-206: Petersen v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

Nos. A-01-209 through A-01-212: In re Interest of Tanner Z.  
Affirmed. See rule 7A(1).  

No. A-01-213: Barfield v. Kenney. Motion of appellee for 
summary dismissal sustained. See rule 7B(1).  

Nos. A-01-214, A-01-230: State v. Taylor. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-216: State v. Hall. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-01-217: State v. Jacob. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-218: State v. Holoubek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-219: State v. Collins. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-220: Tyler v. Seaboard Hog Farm. Appeal dis
missed. See rule 7A(2).  

No. A-01-222: Anderson Excavating v. SID 177. Appeal 
dismissed. See, rule 7A(2); State v. Plymate, 8 Neb. App. 513, 
598 N.W.2d 65 (1999); Harvey Oaks v. Peter Letterese & 
Assocs., 7 Neb. App. 403, 583 N.W.2d 72 (1998).  

No. A-01-223: Ward v. Commercial Federal Bank. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-01-225: Neiman v. Neiman & Neiman Corp. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2000).  

No. A-01-228: American Employers Group v. Department 
of Labor. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-01-231: State v. Villanueva. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-236: State v. McKinney. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-238: HJA, Inc. v. Misle. Motion of appellee for 
summary dismissal sustained. See rule 7B(1).  

No. A-01-241: Larson v. Larson. Appeal dismissed. See, 
rule 7A(2); Breeden v. Nebraska Methodist Hosp., 257 Neb.  
371, 598 N.W.2d 441 (1999); Mach v. Schmer, 4 Neb. App. 819, 
550 N.W.2d 385 (1996).  

No. A-01-244: Echols v. Stenberg. Motion of appellee for 
summary dismissal sustained. See, Logan v. Department of 
Corr. Servs., 254 Neb. 646, 578 N.W.2d 44 (1998); Perryman v.  
Nebraska Dept. of Corr Servs., 253 Neb. 66, 568 N.W.2d 241 
(1997); County of Lancaster v. State, 247 Neb. 723, 529 N.W.2d 
791 (1995).
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No. A-01-246: State v. Tschacher. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Enriquez-Beltran, 9 Neb. App. 459, 660 N.W.2d 14 (2000).  

No. A-01-247: State v. Brunia. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-249: Baklykov v. Sun-Husker Foods. Stipulation 
allowed; appeal dismissed.  

No. A-01-255: Meyer v. Dmyterko. Appeal dismissed. See, 
rule 7A(2); Vopalka v. Abraham, 260 Neb. 737, 619 N.W.2d 594 
(2000).  

No. A-01-257: Einspahr v. Schurman. Affirmed. See rule 
7A(1).  

No. A-01-260: State v. Arias. Appeal dismissed. See, rule 
7A(2); State v. McCracken, 260 Neb. 234, 615 N.W.2d 902 
(2000).  

No. A-01-261: State v. Doyle. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); State v.  
Ramsey, 257 Neb. 430, 598 N.W.2d 51 (1999).  

Nos. A-01-262 through A-01-264: State v. Raven. Motion of 
appellee for summary affirmance sustained. See, State v. Suggs, 
259 Neb. 733, 613 N.W.2d 8 (2000); State v. El-Tabech, 259 
Neb. 509, 610 N.W.2d 737 (2000).  

No. A-01-273: State v. Chohon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-274: State v. Fennell. Appeal dismissed. See State 
v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 (2001).  

No. A-01-280: Huppert v. Huppert. Stipulation allowed; 
appeal dismissed.  

No. A-01-281: State v. Jensen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-283: State ex rel. Loucks on behalf of Erving v.  
Kenney. Affirmed. See rule 7A(l).  

No. A-01-284: Louckes v. Irven. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. H§ 25-1912 and 25-2301 to 25-2310 
(Cum. Supp. 2000).  

No. A-01-285: Coleman v. Community Alternatives of 
Nebraska. Stipulation allowed; appeal dismissed with preju
dice; each party to pay own costs.
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No. A-01-287: Widtfeldt v. Nebraska Workforce Dev.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-01-293: State v. Sukup. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-297: Trimble v. Asarco Inc. Motion of appellee for 
summary dismissal sustained. See, Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2000); Keef v. State, 262 Neb. 622, 634 N.W.2d 
751 (2001); Lake v. Piper Jafray & Hopwood Inc., 212 Neb.  
570, 324 N.W.2d 660 (1982).  

No. A-01-302: State v. Garcia. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-306: State v. Thacker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-307: State v. Bostick. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-312: Ferrin v. Ferrin. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-314: Klimek v. Boyd. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-315: Kennedy v. Burlington Northern & Sante 
Fe RR. Motion of appellee for summary dismissal denied; judg
ment affirmed. See rule 7A(1).  

No. A-01-316: State ex rel. Tyler v. Stenberg. Affirmed. See 
rule 7A(l).  

No. A-01-320: Community First Nat. Bank v. L Jelinek 
and J Long, Inc. Appeal dismissed. See, rule 7A(2); Neb. Rev.  
Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-01-321: Tyler v. Jorgens. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-324: Davenport v. Thayer Agency. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2000); Eli's, Inc. v. Lemen, 256 Neb. 515, 591 N.W.2d 
543 (1999).  

No. A-01-328: State v. Barrientos. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-329: State v. Scott. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-330: Kisicki v. Mid-America Fin. Inv. Corp.  
Appeal dismissed. See, rule 7A(2); Dvorak v. Bunge Corp., 256 
Neb. 341, 590 N.W.2d 682 (1999); Mumin v. Hart, 9 Neb. App.  
404, 612 N.W.2d 261 (2000).  

No. A-01-335: State v. Ray. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-339: State on behalf of Jones v. Jones. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-340: Erving v. Kenney. Appeal dismissed. See, 
rule 7A(2); In re Interest of TW et al., 234 Neb. 966, 453 
N.W.2d 436 (1990).  

No. A-01-341: Long v. Martin. Appeal dismissed for lack of 
jurisdiction. See rule 7A(2).  

No. A-01-342: State v. Flye. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-344: State v. Centeno. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); State v.  
Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 (2001).  

No. A-01-345: State v. Lopez-Mariscal. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-347: State v. Fowler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-348: Eva Signal Corp. v. County of Sarpy.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 23-135 
(Cum. Supp. 2000); Lincoln Township v. Kearney County, 79 
Neb. 299, 112 N.W. 608 (1907).  

No. A-01-351: State v. Alcorta. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Anderson, 10 Neb. App. 163, 626 N.W.2d 627 (2001). See, also, 
State v. McLemore, 261 Neb. 452, 623 N.W.2d 315 (2001); State 
v. Spurgin, 261 Neb. 427, 623 N.W.2d 644 (2001); State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

Nos. A-01-352, A-01-353: State v. Bent. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-01-354: State v. Dixon. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-356: West Am. Ins. Co. v. Walker. Stipulation 
allowed; appeal dismissed.  

No. A-01-358: Morris v. Department of Corr. Servs.  
Appeals Bd. By order of the court, appeal dismissed for failure 
to file briefs.  

No. A-01-359: Daniels v. Department of Corr. Servs.  
Appeals Bd. By order of the court, appeal dismissed for failure 
to file briefs.  

No. A-01-361: State v. Dixon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-369: Tyler v. Sands Livestock Systems. Appeal 
dismissed. See rule 7A(2).  

No. A-01-370: State v. Olsen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-37 1: State v. Abejide. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-373: Jochum-Schramm v. Schramm. Stipulation 
allowed; appeal dismissed with prejudice.  

No. A-01-374: Ruiz v. Ruiz. Appeal dismissed. See, rule 
7A(2); Hernandez v. Blankenship, 257 Neb. 235, 596 N.W.2d 
292 (1999).  

No. A-01-375: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-379: State v. Daniels. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-387: State v. Pond. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-392: State v. Brouillette. Stipulation allowed; 
appeal dismissed.  

No. A-01-393: Johnson v. Kenney. Appeal dismissed. See 
rule 7A(2).  

No. A-01-394: State v. Caughlin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-396: State v. Caldwell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-398: Tyler v. Confer. Affirmed. See rule 7A(1).  
No. A-01-399: Sims v. Martin Luther Homes of Nebraska.  

Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2000); Tietsort v. Ranne, 200 Neb. 651, 264 
N.W.2d 860 (1978); Pofahl v. Pofahl, 196 Neb. 347, 243 N.W.2d 
55 (1976).  

No. A-01-400: Hedglin v. Lloyd. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-402: State v. Houle. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-01-405, A-01-425, A-01-441, A-01-445: Tyler v.  
Sands Livestock. Appeal dismissed. See rule 7A(2).  

No. A-01-406: State v. Montin. Appeal dismissed. See rule 
7A(2).  

No. A-01-407: Hageman v. Hitchcock Cty. Bd. of Comm.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-01-408: State v. Woster. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-417: In re Interest of Joy F. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-417: In re Interest of Joy F. Motion of appellant 
for rehearing sustained. Appeal reinstated.  

No. A-01-417: In re Interest of Joy F. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See In re 
Interest of Constance G., 247 Neb. 629, 529 N.W.2d 534 (1995).  

Nos. A-01-422, A-01-423: American Employers Group v.  
Department of Labor. Motion of appellant to dismiss appeal 
sustained; appeal dismissed.  

No. A-01-426: State v. Cash. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-427: State v. Kling. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-428: Property Owners Assn. v. City of Omaha.  
By order of the court, appeal dismissed for failure to file briefs.  

No. A-01-430: Hawthorne v. Ryan. Affirmed. See rule 
7A(l).
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No. A-01-431: State v. Vanvoltenberg. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-435: Vann Realty Co. v. Fifth Quarter, Inc. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-437: Lidgett v. Lidgett. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-438: State v. Hultquist. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-439: State v. Hrasky. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-442: State v. White. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-443: State ex rel. Free The Innocent, Inc. v.  
Scotts Bluff Cty. Sheriff. Appeal dismissed. See, rule 7A(2); 
Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2000); Breeden v.  
Nebraska Methodist Hosp., 257 Neb. 371, 598 N.W.2d 441 
(1999).  

No. A-01-444: Ricley v. Dan Sheriff of Frontier. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-01-446: State v. Beemer. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-449: State v. Padilla. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-450: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Franco, 257 Neb. 15, 594 N.W.2d 633 (1999). See, also, 
State v. Rubio, 261 Neb. 475, 623 N.W.2d 659 (2001).  

No. A-01-453: State v. Gonzalez-Uribe. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-455: Petersen v. Petersen. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

No. A-01-456: State v. Minor. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-457: State v. Bivens. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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No. A-01-458: State v. Hernandez. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-459: In re Guardianship of Tyler. All purported 
appeals in this case are dismissed. See rule 7A(2).  

No. A-01-463: Timmerman & Sons Feeding Co. v.  
Lasgoity. Motion of appellant to dismiss appeal sustained; 
appeal dismissed with prejudice at cost of appellant.  

No. A-01-464: Sidles v. Caniglia. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-465: Thorne v. Omaha Pub. Power Dist. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2000).  

No. A-01-468: State v. Stricklett. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

Nos. A-01-471, A-01-472: State v. Tejral. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
Sentence in each case modified to 20 months' to 5 years' impris
onment. See, Neb. Rev. Stat. § 29-2204 (Cum. Supp. 2000); 
State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999).  

No. A-01-473: State v. Porter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-482: Shaffer v. Langemeier. Appeal dismissed.  
See rule 7A(2).  

No. A-01-483: State v. Holliman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-487: State v. Haltom. Appeal dismissed. See rule 
7A(2).  

No. A-01-492: State v. Murphy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-496: State v. Haltom. Appeal dismissed. See, rule 
7A(2); State v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 
(2001).  

No. A-01-499: Sullivan v. Sullivan. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-01-502: State v. Eagleboy. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-01-503: State v. White. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-504: State v. Gray. Judgment affirmed. See rule 
7A(1).  

No. A-01-505: State v. Ginger. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. A-01-506: State v. Robinson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-509: Guaca Maya, Inc. v. City of Omaha.  
Stipulation allowed; appeal dismissed.  

No. A-01-510: Sterling McLaren Constr. Co. v. DeBruce 
Grain, Inc. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-01-51 1: Galvin v. Quandt Transp. Servs. Stipulation 
allowed; appeal dismissed.  

No. A-01-512: Proctor v. Proctor. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-519: State v. Venable. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-526: Tyler v. Boross. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-527: J & H Swine, Inc. v. Pinkelman Sales, 
Inc. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-01-533: In re Interest of Nolan S. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-01-534: Gau-Lehrman v. Lehrman. Motion of appel
lant to dismiss appeal sustained; appeal dismissed; each party to 
pay own costs.  

No. A-01-535: In re Interest of Nicholas H. et al. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-01-536: State v. Russell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-537: State v. Milton. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-540: Pulliam v. Parker. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-01-544: O'Neal v. Retelsdorf. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-547: Classic Auto Sales, Inc. v. Lombardi. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2000).  

Nos. A-01-548, A-01-580: State v. Blythman. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-549: State v. Winn. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-550: State v. Williams. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-551: Stevens v. Post Medical Inc. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2000).  

No. A-01-556: Trotter v. Kohel. Stipulation allowed; appeal 
dismissed.  

No. A-01-559: In re Name Change of Casados. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-01-561: Bober v. Bober. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-563: Vanness v. Vanness. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

Nos. A-01-564 through A-01-566: State v. Muhammad.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-01-567: State v. Smith. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-571: Tyler v. Clarke. Appeal dismissed. See, rules 
7A(2) and IC.  

No. A-01-572: Cole v. Kenney. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Rehbein v. Clarke, 257 Neb. 406, 598 N.W.2d 39 (1999).  

No. A-01-578: Christiansen v. Ainsworth Farmers 
Ranchers Co-op. Motion of appellant to dismiss appeal sus
tained; appeal dismissed.  

No. A-01-579: State v. Parrish. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-586: State v. Schmidt. Appeal dismissed. See rule 
7A(2).  

No. A-01-587: State v. Sohl. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-588: Vandewalle v. Gilbert. Appeal dismissed.  
See, rule 7A(2); Gordon v. Community First State Bank, 255 
Neb. 637, 587 N.W.2d 343 (1998).  

No. A-01-590: Incontro v. Incontro. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

No. A-01-592: Nelson v. Amisub. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-01-595: State v. Johnson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-01-598: In re Estate of Acton. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-599: State v. Morrow. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Schmuecker, 5 Neb. App. 550, 560 N.W.2d 847 (1997).  

No. A-01-601: State v. Plourd. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-603: In re Interest of Albert H. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 83-1052 (Reissue 1999).  

No. A-01-604: Washington v. Board of Parole. Appeal dis
missed. See Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-605: Cole v. Official Bond of Connelly. Affirmed.  
See rule 7A(1).  

Nos. A-01-607, A-01-719: Chapman v. Kenney. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-608: State v. Helmstadter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-609: State v. Patterson. Appeal dismissed. See, 
rule 7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-01-610: Clark v. Kenney. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Rehbein v. Clarke, 257 Neb. 406, 598 N.W.2d 39 (1999).
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No. A-01-618: State v. Paredes. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-619: State v. Erhart. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-622: State v. Scardino. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-623: State v. Wecker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-01-624 through A-01-628: State v. Mackey. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum.  
Supp. 2000).  

No. A-01-629: Silberstein v. Barrett. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-01-630: Tyler v. Buffalo Cty. Sheriff. Affirmed. See 
rule 7A(l).  

No. A-01-633: Van De Mark v. Hall County. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2000).  

No. A-01-635: Kleege v. Kleege. Renewed motion for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Riggs. v. Riggs, 261 Neb. 344, 622 N.W.2d 861 (2001).  

No. A-01-636: Tyler v. Crosby. Affirmed. See, rule 7A(1); 
Tyler v. Heywood, 258 Neb. 901, 607 N.W.2d 186 (2000).  

No. A-01-640: Dennis v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Lewis v. Camp, 236 Neb. 94, 
459 N.W.2d 211 (1990).  

No. A-01-641: Girramita v. Girramita. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

Nos. A-01-642, A-01-643: State v. Hooper. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-644: State v. Hawk. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, Neb. Rev.  
Stat. § 29-2260 (Reissue 1995); State v. Decker, 261 Neb. 382, 
622 N.W.2d 903 (2001).  

Nos. A-01-645, A-01-646: State v. Johnson. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).
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No. A-01-647: State v. Gilpin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-648: State v. McCaslin. Appeal dismissed. See, 
rule 7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-01-655: State v. Salinas. Appeal dismissed. See Neb.  
Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-657: Newman v. Simons Property Group. Stipu
lation allowed; appeal dismissed; each party to pay own costs.  

No. A-01-660: State ex rel. Chapman v. Kenney. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-663: In re Estate of Marcy. Affirmed. See rule 
7A(1).  

No. A-01-666: Jefferson v. Frost. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000).  

No. A-01-667: Bass & Assocs. v. Healthcare Mgmt.  
Solutions. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2000).  

No. A-01-667: Bass & Assocs. v. Healthcare Mgmt.  
Solutions. Motion of appellant for rehearing sustained.  
Dismissal vacated and appeal reinstated.  

No. A-01-669: Skarnulis v. Neth. Affirmed. See rule 7A(1).  
No. A-01-678: State v. Johnson. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See, Neb. Rev.  
Stat. § 29-2260 (Reissue 1995); State v. Decker, 261 Neb. 382, 
622 N.W.2d 903 (2001).  

Nos. A-01-685 through A-01-689: In re Interest of 
DeChelly R. et al. Appeals dismissed. See, rule 7A(2); Neb.  
Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-691: In re Interest of Devine P. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-01-698: State v. Peterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
Holecek, 260 Neb. 976, 621 N.W.2d 100 (2000); State v. Wells, 
257 Neb. 332, 598 N.W.2d 30 (1999).  

No. A-01-702: Pserros v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2000).
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No. A-01-704: In re Interest of Julian B et al. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 43-287.03 (Reissue 
1998); In re Interest of Laura 0. & Joshua 0., 6 Neb. App. 554, 
574 N.W.2d 776 (1998).  

No. A-01-705: State v. Pleines. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-706: State v. Scanlon. Appeal dismissed. See rule 
7A(2).  

No. A-01-709: Elia v. Elia. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

Nos. A-01-714, A-01-715: State v. Beers. Appeal dismissed.  
See, rules 7A(2) and 1B(4); State v. Parmar, 255 Neb. 356, 586 
N.W.2d 279 (1998).  

No. A-01-716: State on behalf of Robinson v. Robinson.  
Affirmed. See, rule 7A(1); State v. Porter, 259 Neb. 366, 610 
N.W.2d 23 (2000).  

No. A-01-717: State v. McCorkle. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, Neb.  
Rev. Stat. § 29-2260 (Reissue 1995); State v. Decker, 261 Neb.  
382, 622 N.W.2d 903 (2001).  

No. A-01-722: State v. Relford. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Hayes, 10 Neb. App. 833, 639 N.W.2d 418 (2002).  

No. A-01-723: State v. Harris. Appeal dismissed. See, rule 
7A(1); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); Mumin v.  
Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-01-724: State v. Kelly. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-726: State v. Daniels. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-732: Flagg v. Flagg. Motion sustained; appeal 
dismissed.  

No. A-01-734: State v. Owens. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-735: In re Guardianship & Conservatorship of 
Penigar. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-01-737: State v. Ernesti. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-742: State v. Anson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-743: State v. Harrer. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-744: Chapman v. Horn. Motion to remand to dis
trict court denied; appellant's motion to dismiss appeal sus
tained; appeal dismissed.  

No. A-01-745: Chapman v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-01-746: Tyler v. Clerk of District Court. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum.  
Supp. 2000).  

No. A-01-747: Harsh Intl. v. Monfort Indus. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. §§ 25-1912(3) and 
25-1315 (Cum. Supp. 2000).  

No. A-01-748: Thornton v. Thornton. Appeal dismissed.  
See rule 7A(2).  

No. A-01-751: State v. Price. Appeal dismissed. See, rules 
7A(2) and 7C(1); State v. Costanzo, 242 Neb. 478, 495 N.W.2d 
904 (1993).  

No. A-01-752: State v. Maslonka. Appeal dismissed because 
of appellant's failure to comply with court's order of December 
17, 2001, concerning briefing.  

No. A-01-753: Tyler v. Sands Livestock Systems. Appeal 
dismissed. See, rule 7A(2); Baye v. Airlite Plastics Co., 260 
Neb. 385 (2000).  

No. A-01-754: State v. Scott. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-756: In re Interest of Nicholas H. et al. Appeal 
dismissed. See rule 7A(2).  

No. A-01-759: State v. Miller. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-760: In re Matter of Chapman v. All District 
Judges. Affirmed. See, rule 7A(1); State ex rel. Tyler v. Douglas 
Cty. Dist. Ct., 254 Neb. 852, 580 N.W.2d 95 (1998).  

No. A-01-761: State v. Warburton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-01-764: Chapman v. Kinland. Appeal dismissed. See 
rule 7A(2).  

No. A-01-766: State v. Williams. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-768: State v. Miller. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-772: State v. Christie. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-775: Al'Amin v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2000).  

No. A-01-776: State v. Hannan. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-781: State v. Evenson. Appeal dismissed. See rule 
7A(2).  

No. A-01-785: Tyler v. Seaboard Hog Farm. Appeal dis
missed. See rule 7A(2).  

No. A-01-787: State v. Richards. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); 
Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-01-788: State v. Alston. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-789: State v. Jackson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-791: J.M. Wolfies, Inc. v. Sochalski. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315.01 (Cum.  
Supp. 2000).  

No. A-01-793: In re Interest of Matthew K. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

Nos. A-01-794, A-01-795: State v. Clancy. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-798: Department of Corr. Servs. v. Ahmed. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-801: Chermak v. Chermak. Stipulation allowed; 
appeal dismissed with prejudice at cost of appellant.  

No. A-01-804: State v. Kern. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-01-806: State v. Hudson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, Neb. Rev.  
Stat. § 29-2260 (Reissue 1995); State v. Decker, 261 Neb. 382, 
622 N.W.2d 903 (2001).  

No. A-01-811: Chapman v. Eskridge. Affirmed. See rule 
7A(1).  

No. A-01-812: Chapman v. Eskridge. Appeal dismissed. See 
rule 7A(2).  

No. A-01-813: Chapman v. Edelman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-814: Chapman v. Edelman. Appeal dismissed. See 
rule 7A(2).  

No. A-01-815: Chapman v. Lacey. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-816: State v. Robertson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-821: State v. Davidson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-823: Cole v. Grabenstein-Chandler. Motion of 
appellee for summary dismissal sustained. Appeal dismissed 
pursuant to rule 7B(1).  

No. A-01-824: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-828: Brown v. City of Fairbury. Motion of 
appellee for summary dismissal sustained. See Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2000).  

No. A-01-829: State v. Westley. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-830: Wolken v. Madison Cty. Bd. of Equal. Motion 
of petitioner to dismiss appeal sustained; appeal dismissed.  

No. A-01-831: State v. Al-Sayagh. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, In re 
Estate of Jakopovic, 261 Neb. 248, 622 N.W.2d 651 (2001); 
Garcia v. State, 159 Neb. 571, 68 N.W.2d 151 (1955).  

No. A-01-832: Staberg v. Staberg. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.
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No. A-01-838: Nichols v. Sklenar. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-845: State v. Thomas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-847: State v. Rand. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-848: State v. Hudson. Appeal dismissed. See rules 
7A(2) and IC.  

No. A-01-850: State v. Koenig. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-852: State v. Kinzle. Appeal dismissed. See rule 
7A(2).  

No. A-01-853: Merrick v. Rock. By order of the court, 
appeal dismissed for failure to file briefs.  

Nos. A-01-855, A-01-914, A-01-952, A-01-981, A-01-1011: 
Tyler v. ABC 20/20. Affirmed. See rule 7A(1).  

No. A-01-856: State v. Cass. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Spurgin, 261 Neb. 427, 623 N.W.2d 644 (2001).  

Nos. A-01-857, A-01-858: State v. Trew. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-864: Controlled Environs. Constr. v. Key Indus.  
Refrigeration. Appeal dismissed. See Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2000).  

No. A-01-865: Dahir v. Department of Motor Vehicles.  
Affirmed. See rule 7A(l).  

Nos. A-01-866, A-01-966: Tyler v. ABC 20/20. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-01-867: State v. Houston. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-869: State v. Kinnamon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-873: Tyler v. "ABC 20/20". Affirmed. See rule 
7A(1).  

No. A-01-879: Argyrakis v. Ueda. Motion of appellee for 
summary dismissal sustained. See Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2000).
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No. A-01-881: State on behalf of Thompson v. Upah.  
Appeal dismissed. See rule 7A(2).  

No. A-01-882: In re Interest of Beverly Z. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2000).  

No. A-01-885: State v. Lemon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-886: State v. Dingman. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-888: Gabel v. Gabel. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-890: State v. Corliss. Stipulation allowed; appeal 
dismissed.  

No. A-01-891: Chapman v. Clarke. Motion to return to 
lower court denied; motion of appellant to dismiss sustained; 
appeal dismissed.  

No. A-01-892: Chapman v. Home. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-894: State v. Jones. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-896: State v. Jones. Affirmed. See rule 7A(l).  
No. A-01-903: Barnes v. Department of Corr. Servs.  

Appeal dismissed. See, rule 7A(2); Payne v. Nebraska Dept. of 
Corr. Servs., 249 Neb. 150, 542 N.W.2d 694 (1996).  

No. A-01-908: In re Estate of Reyes. Stipulation allowed; 
appeal dismissed.  

Nos. A-01-911, A-01-912: State v. Lopez. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-01-917: State v. Allen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, Neb. Rev.  
Stat. § 28-319 (Reissue 1995); State v. Decker, 261 Neb. 382, 
622 N.W.2d 903 (2001); Blanchard v. City of Ralston, 4 Neb.  
App. 692, 549 N.W.2d 652 (1996).  

No. A-01-923: State v. Prochaska. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-924: State v. Cook. Appeal dismissed.
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No. A-01-925: Department of Health on behalf of Roman 
v. Mak. By order of the court, appeal dismissed for failure to 
file briefs.  

No. A-01-926: Lanoha v. Department of Motor Vehicles.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2000).  

Nos. A-01-929 through A-01-931: State v. Dexter. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See rule 7B(2).  

No. A-01-934: Mak v. Mak. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2000); Paulsen v.  
Paulsen, 10 Neb. App. 269, 634 N.W.2d 12 (2001).  

No. A-01-935: Nutzman v. Nutzman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-943: Tyler v. Douglas Cty. Tax Assessor. Appeal 
dismissed. See rule 7A(2).  

No. A-01-944: Tyler v. Stennis. Appeal dismissed. See Tyler 
v. Stennis, 10 Neb. App. 655, 635 N.W.2d 550 (2001).  

No. A-01-947: State v. Tarnick. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-948: State v. Dulitz. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-949: State v. Colburn. Affirmed. See rule 7A(l).  
No. A-01-953: State v. Criss. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-01-954: State v. Dickenson. Motion of appellee for 

summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-962: State v. Patterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-967: MPP, L.L.C. v. Brook Park Inv. Co. Appeal 
dismissed. See, rule 7A(2); Dvorak v. Bunge Corp., 256 Neb.  
341, 590 N.W.2d 682 (1999); Mumin v. Hart, 9 Neb. App. 404, 
612 N.W.2d 261 (2000).  

No. A-01-969: Derr v. Derr. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-01-971: State v. Velte. Motion for summary affirm
ance sustained; judgment affirmed. See, rule 7B(2); State v.  
Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); State v.  
Harrision, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-01-974: State v. Haarberg. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-975: State v. Prescott. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-976: State v. Otero. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-01-978, A-01-979: Tyler v. Takechi. Affirmed. See 
rule 7A(1).  

No. A-01-982: State v. Balvin. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-983: State v. Balvin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-984: Deselms v. Deselms. Stipulation allowed; 
appeal dismissed.  

No. A-01-985: J & H Swine, Inc. v. Wortman. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-989: Cole v. Cole. Motion of appellant to dismiss 
appeal sustained.  

No. A-01-994: Richards v. Becking. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-998: State v. Mason. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-999: Provancha v. Boche. Appeal dismissed. See, 
rule 7A(2); Keef v. State, 262 Neb. 622, 634 N.W.2d 751 (2001).  

No. A-01-1001: State v. Joens. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-1003: Elsener v. West. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-1005: State v. Blanco. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1007: Excel Telecommunications v. Gish.  
Stipulation allowed; appeal dismissed with prejudice.
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No. A-01-1008: Davenport v. Thayer Agency. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2000).  

No. A-01-1012: Bettenhausen v. Rasmussen. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  

No. A-01-1015: Connealy v. Department of Motor 
Vehicles. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-01-1023: VanDeWalle v. VanDeWalle. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2000).  

No. A-01-1025: State v. Nolte. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-01-1026, A-01-1027: State v. Halmes. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1034: KN Energy v. Village of Ansley. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2000); Keef v. State, 262 Neb. 622, 634 N.W.2d 751 (2001); 
Chief Indus. v. Great Northern Ins. Co., 259 Neb. 771, 612 
N.W.2d 225 (2000).  

No. A-01-1037: First Fed. Lincoln Bank v. Oneworld 
Mktg., Inc. Motion of appellant to dismiss appeal sustained; 
appeal dismissed with prejudice.  

No. A-01-1038: Williams v. Van Wyk. Appeal dismissed.  
See, rule 7A(2); Burke v. Blue Cross Blue Shield, 251 Neb. 607, 
558 N.W.2d 577 (1997).  

No. A-01-1039: State v. Burghardt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1040: State v. Hickman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1043: State v. Montanez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1046: State v. Goin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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No. A-01-1047: State v. Bates. Motion of appellee for sum
mary affirmance sustained on issue of excessive sentence. See 
State v. Decker, 261 Neb. 381, 622 N.W.2d 903 (2001). On issue 
of ineffective assistance of counsel, record does not provide suf
ficient evidence to adequately review question on direct appeal.  
See State v. Dandridge, 255 Neb. 364, 585 N.W.2d 433 (1998).  

No. A-01-1048: State v. Daniels. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1049: State v. Norden. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1051: Hartman v. Hartman. Appeal dismissed.  
See, rule 7A(2); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 
261 (2000).  

No. A-01-1054: State v. Harper. Motion of appellee for 
summary dismissal overruled; judgment affirmed. See rule 
7A(1).  

No. A-01-1057: Jessen v. Department of Motor Vehicles.  
By order of the court, appeal dismissed for failure to file briefs.  

No. A-01-1058: Bahr v. Department of Motor Vehicles.  
Stipulation allowed; appeal dismissed at cost of appellant.  

No. A-01-1059: Tyler v. Stennis. Appeal dismissed. See, rule 
7A(2); Tyler v. Stennis, 10 Neb. App. 655, 635 N.W.2d 550 
(2001).  

No. A-01-1060: Tyler v. Dunn. Appeal dismissed. See, rule 
7A(2); Tyler v. Stennis, 10 Neb. App. 655, 635 N.W.2d 550 
(2001).  

No. A-01-1062: Tyler v. Thompson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Lynch, 196 Neb. 372, 243 N.W.2d 62 (1976).  

No. A-01-1063: State v. Tweedie. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1064: State v. Gray. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-1065: State v. Gray. By order of the court, appeal 
dismissed for failure to file briefs.

liv
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No. A-01-1067: State v. Hobson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1069: Brown v. Department of Motor Vehicles.  
Stipulation allowed; award of attorney fees vacated; matter 
remanded to district court. See Winter v. Department of Motor 
Vehicles, 257 Neb. 28, 594 N.W.2d 642 (1999).  

No. A-01-1072: State v. Clark. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-1073: State ex rel. Brown v. Brown. Stipulation 
allowed; appeal dismissed.  

No. A-01-1075: Williams v. Department of Motor Vehicles.  
Stipulation allowed; award of attorney fees vacated; matter 
remanded to district court. See Winter v. Department of Motor 
Vehicles, 257 Neb. 28, 594 N.W.2d 642 (1999).  

No. A-01-1078: State v. Beaman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1081: Graves v. Graves. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1087: State v. Smith. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2000).  

No. A-01-1090: Deterding v. Deterding. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-01-1092: State v. Dittrich. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2000).  

Nos. A-01-1095, A-01-1096: State v. Ramos. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-01-1099: Stockton v. Stockton. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1 100: Foster v. Foster. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); Mumin v.  
Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-01-1 103: State v. Sanders. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1105: Jones v. Buck. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice at cost 
of appellant.

IV



CASES DISPOSED OF WITHOUT OPINION

No. A-01-1 110: Lovell v. Pac-N-Save. Stipulation allowed; 
appeal dismissed.  

No. A-01-1117: State v. Mitchell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1129: Tyler v. Dunn. Affirmed. See rule 7A(1).  
No. A-01-1130: State v. Spencer. Stipulation allowed; 

appeal dismissed.  
No. A-01-1133: Rapp v. Rapp. Appeal dismissed. See, rule 

7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  
No. A-01- 140: Bell v. Department of Corr. Servs. Appeal 

dismissed. See, rule 7A(2); Neb. Rev. Stat. § 84-917 (Reissue 
1999).  

No. A-01-1142: Harris v. Norris. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-1145: Griffin v. Borchman Construction Co.  
Motion of appellee for summary dismissal sustained; appeal dis
missed at cost of appellant.  

No. A-01- 1149: Sickler v. Sickler. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1157: Keithley v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Dittrich v. Nebraska Dept. of 

Corr. Servs., 248 Neb. 818, 539 N.W.2d 432 (1995).  
No. A-01-1162: State v. Spencer. Stipulation allowed; 

appeal dismissed.  
No. A-01-1169: State v. Lovejoy. Motion of appellee for 

summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-01-1 170, A-01-1361: In re Estate of Sidles. Appeal 
dismissed. See rule 7A(2).  

No. A-01-1 176: State v. Lieb. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-01-1 182: State v. Snyder. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-1 184: El-Tabech v. Tek Industries. Appeal dis
missed. See, rule 7A(2); Mumin v. Hart, 9 Neb. App. 404, 612 
N.W.2d 261 (2000).

Ivi



CASES DISPOSED OF WITHOUT OPINION

No. A-01-1185: Scharper v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 84-917 
(Reissue 1999).  

No. A-01-1190: Bazer v. G & G Mfg. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-1192: State v. Salisbury. Appeal dismissed. See, 
rule 7A(2); State v. Lauck, 261 Neb. 145, 621 N.W.2d 513 
(2001).  

No. A-01-1 193: State v. Ironshell. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1200: State v. Turner. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-01-1204: Schmidt v. Dameron-Schmidt. Appeal dis
missed. See, rule 7A(2); Kinsey v. Colfer Lyons, 258 Neb. 832, 
606 N.W.2d 78 (2000).  

No. A-01-1213: Scott v. Scott. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2000).  

No. A-01-1216: Ed Peeks Electric Co. v. Smith. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2000); State v. Carney, 220 Neb. 906, 374 N.W.2d 59 
(1985).  

No. A-01-1220: Billups v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 
(Cum. Supp. 2000).  

No. A-01-1221: Ritter v. Ritter. Stipulation allowed; appeal 
dismissed.  

No. A-01-1222: In re Estate of Weingarten. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-1225: Douglas v. Dunning. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 69-2406 (Reissue 1996).  

No. A-01-1226: Simon Property Group v. International 
Inv. Group. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1315 (Cum. Supp. 2000); Scottsdale Ins. Co. v. City of 
Lincoln, 260 Neb. 372, 617 N.W.2d 806 (2000).  

No. A-01-1242: State v. Harmon. Appeal dismissed. See, 
rule 7A(2); State v. Schnabel, 260 Neb. 618, 618 N.W.2d 699 
(2000).  

No. A-01-1251: Vinton v. Vinton. Stipulation allowed; 
appeal dismissed.
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No. A-01-1253: Popp v. Hughes. Stipulation allowed; appeal 
dismissed with prejudice.  

No. A-01-1255: State v. Izara. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-01-1262: State ex rel. Carman v. Boruch. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2000).  

No. A-01-1263: State v. Burke. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-01-1270: Dodge Cty. Bd. of Equal. v. Faltin. Appeal 
dismissed. See rule 7A(2).  

No. A-01-1273: Pegram v. Hansen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. A-01-1277: Tyler v. Mauler. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-01-1278: In re Interest of Amanda R. Stipulation 
allowed; appeal dismissed.  

No. A-01-1281: Lopez v. IBP, inc. Appeal dismissed. See 
rule 7A(2).  

No. A-01-1298: Tyler v. Carey. Appeal dismissed. See rule 
7A(2).  

No. A-01-1299: State v. Campbell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-01-1308: Allen v. Allen. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-1310: In re Estate of Feyerherm-Kassebaum.  
Motion of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-1314: Nolze v. Nolze. Stipulation allowed; appeal 
dismissed.  

No. A-01-1324: State v. Bartos. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

No. A-01-1326: Commercial Fed. Bank v. Owen. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice.  

No. A-01-1347: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.
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No. A-01-1348: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1349: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1350: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1351: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1352: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1353: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1354: Keith Cty. Bd. of Equal. v. Lang. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-01-1360: Harsh Internat. v. Monfort, Inc. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum.  
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000).  

No. A-01-1362: Thomas v. Thomas. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-01-1365: Atlantic Mortgage & Inv. Corp. v.  
Patterson. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1315 (Cum. Supp. 2000); Scottsdale Ins. Co. v. City of 
Lincoln, 260 Neb. 372, 617 N.W.2d 806 (2000).  

No. A-01-1377: Bender v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed with prejudice at cost of appellant.  

No. A-01-1394: Tobin v. Lasauskas. Appeal dismissed. See, 
rule 7A(2); Bass v. Dalton, 218 Neb. 379, 355 N.W.2d 225 
(1984).
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No. A-01-1399: Benzel v. City of Ralston. Appeal dis
missed. See, rule 7A(2); Gordon v. Community First State Bank, 
255 Neb. 637, 587 N.W.2d 343 (1998).  

No. A-01-1406: State v. Kubo. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-01-1413: Kinser v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 83-4,123 
(Reissue 1999); Dittrich v. Nebraska Dept. of Corr. Servs., 248 
Neb. 818, 539 N.W.2d 432 (1995).  

No. A-01-1420: McNeel v. Raska. Appeal dismissed. See 
rule 7A(2).  

No. A-01-1421: Wells Fargo Bank Neb. v. Hauxwell. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-01-1423: Burks v. Department of Corr. Servs.  
Appeals Bd. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 84-917(2)(a) (Reissue 1999); State v. Parmar, 255 Neb. 356, 
586 N.W.2d 279 (1998); Cole v. Kilgore, 241 Neb. 620, 489 
N.W.2d 843 (1992).  

No. A-01-1426: Judd v. Olmeda. Appeal dismissed. See, 
rule 7A(2); Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 
682 (1999).  

No. A-02-009: D & S Realty v. Blue Line Design. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum.  
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000).  

No. A-02-010: D & S Realty v. Interiors 2000. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp.  
2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-02-01 1: D & S Realty v. 24th & Dodge Ltd. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum.  
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000).  

No. A-02-019: In re Interest of Janet J. Appeal dismissed.  
No. A-02-023: D & S Realty v. Twin Towers Dev. Appeal 

dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum.  
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000).
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No. A-02-024: D & S Realty v. Midwest Granite. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum.  
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000).  

No. A-02-025: D & S Realty v. Form 1 Constr. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp.  
2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-02-042: General Service Bureau v. Moller. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1031 (Cum.  
Supp. 2000).  

No. A-02-046: In re Interest of Jennifer P. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-02-047: State v. Rincon-Heredia. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-02-053: Meyers v. Meyers. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); 
Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 682 (1999).  

No. A-02-058: State v. Rhodes. Stipulation allowed; appeal 
dismissed.  

No. A-02-060: Washington v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Kovar v. Habrock, 261 Neb.  
337, 622 N.W.2d 688 (2001).  

No. A-02-064: Hanline v. Modis, Inc. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. §§ 25-1315 and 25-1301 (Cum.  
Supp. 2000).  

No. A-02-065: Murchison v. Murchison. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

No. A-02-072: Gall v. Gall. Appeal dismissed. See, rule 
7A(2); Paulsen v. Paulsen, 10 Neb. App. 269, 634 N.W.2d 12 
(2001).  

No. A-02-077: Wesley v. Wiseman. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 25-1313 (Reissue 1995) and 
25-1301 (Cum. Supp. 2000).  

No. A-02-080: Johnson v. Martin. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1544.01 (Cum. Supp. 2000); 
Wanha v. Long, 255 Neb. 849, 587 N.W.2d 531 (1998).  

No. A-02-084: Le Clear v. Le Clear. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2000); 
State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).
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No. A-02-093: Perkins v. Perkins. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000); 
Keystone Ranch Co. v. Central Neb. Pub. Power & Irr. Dist., 237 
Neb. 188, 465 N.W.2d 472 (1991).  

No. A-02-100: State v. Brown. Appeal dismissed. See, rule 
7A(2); State v. Lauck, 261 Neb. 145, 621 N.W.2d 515 (2001).  

No. A-02-104: AI-Zabaidy v. Stoler. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000).  

No. A-02-140: Acacia Life Ins. Co. v. Pelegrin. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2000).  

No. A-02-146: McManus v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2000).  

No. A-02-171: State v. Cash. Appeal dismissed. See, rule 
7A(2); In re Guardianship & Conservatorship of Borowiak, 10 
Neb. App. 22, 624 N.W.2d 72 (2001).  

No. A-02-219: In re Interest of Jasmine P. Stipulation 
allowed; appeal dismissed.  

No. A-02-232: Kocanda v. Kocanda. Stipulation allowed; 
appeal dismissed.

lxii



LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 

Nos. A-99-376 through A-99-381: Thielen v. Kirkpatrick, 
Pettis. Petition of appellant for further review overruled on June 
13, 2001.  

No. A-99-472: Hawbaker v. Hawbaker. Petition of appel
lant for further review overruled on March 21, 2001.  

No. A-99-474: McLeay v. Bergan Mercy Health Sys.  
Petition of appellee for further review overruled on May 9, 
2001.  

No. A-99-504: State v. Oldenburg, 10 Neb. App. 104 (2001).  
Petition of appellee for further review overruled on June 29, 
2001.  

No. A-99-674: Folgers Architects v. Pavel. Petition of appel
lant for further review overruled on March 21, 2001.  

No. A-99-1057: State v. Hunsaker. Petition of appellee for 
further review overruled on March 14, 2001.  

No. A-99-1060: State v. Shelby. Petition of appellant for fur
ther review overruled on April 11, 2001.  

No. A-99-1073: State v. Briggs. Petition of appellant for fur
ther review overruled on May 9, 2001.  

No. A-99-1113: Krula v. Krula. Petition of appellant for fur
ther review overruled on March 21, 2001.  

No. A-99-1126: Victory Lake Marine v. Velduis, 9 Neb.  
App. 815 (2000). Petition of appellee for further review over
ruled on April 11, 2001.  

No. A-99-1132: State v. Grant, 9 Neb. App. 919 (2001).  
Petition of appellant for further review overruled on April 11, 
2001.  

No. A-99-1182: Johnson Bros. Liq. Co. v. Nebraska Liq.  
Cont. Comm. Petition of appellee for further review overruled 
on March 21, 2001.  

No. A-99-1272: Walker v. Walker, 9 Neb. App. 694 (2000).  
Petition of appellant for further review overruled on March 14, 
2001.
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PETITIONS FOR FURTHER REVIEW

No. A-99-1304: Cox v. Bonifas. Petition of appellant for fur
ther review overruled on July 11, 2001.  

No. S-99-1358: Polinski v. Sky Harbor Air Serv. Petition of 
appellant for further review sustained on August 29, 2001.  

No. A-99-1376: FirsTier Bank v. Lane. Petition of appellant 
for further review overruled on November 15, 2001.  

No. A-99-1376: FirsTier Bank v. Lane. Petition of appellee 
FirsTier Bank for further review overruled on November 15, 
2001.  

No. A-99-1380: Prokop v. Santin. Petition of appellant for 
further review overruled on April 11, 2001.  

No. A-99-1381: Prokop v. Koziol. Petition of appellant for 
further review overruled on April 11, 2001.  

No. A-99-1407: Strand v. Alberts. Petition of appellant for 
further review overruled on August 29, 2001.  

No. A-99-1434: Johnson v. Johnson. Petition of appellant 
for further review overruled on October 24, 2001.  

No. A-99-1463: State Farm Mut. Ins. Cos. v. Amco Ins.  
Co., 9 Neb. App. 872 (2001). Petition of appellant for further 
review overruled on April 11, 2001.  

No. A-99-1463: State Farm Mut. Ins. Cos. v. Amco Ins.  
Co., 9 Neb. App. 872 (2001). Petition of appellee State Farm for 
further review overruled on April 11, 2001.  

No. A-00-012: Lakeview Acres Lot Owners v. Central Neb.  
Pub. Power. Petition of appellee for further review overruled on 
August 29, 2001.  

No. S-00-023: Crawford v. Crawford. Petition of appellant 
for further review sustained on August 29, 2001.  

No. A-00-025: State v. Lupien. Petition of appellant for fur
ther review overruled on June 28, 2001.  

No. A-00-026: Blankemeyer v. Federal Land Bank of 
Omaha. Petition of appellant for further review overruled on 
March 21, 2001.  

No. A-00-043: State v. Davis. Petition of appellant for further 
review overruled on April 11, 2001.  

No. A-00-086: Cole v. State. Petition of appellee for further 
review overruled on October 31, 2001.  

No. S-00-095: Vonderschmidt v. Sur-Gro. Petition of 
appellee for further review sustained on March 21, 2001.
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No. A-00-096: Leytham v. Huck. Petition of appellant for 
further review overruled on June 20, 2001.  

No. A-00-102: State v. Bauer. Petition of appellant for fur
ther review overruled on March 14, 2001.  

Nos. A-00-1 12, A-00-313: Tyler v. Langan. Petition of 
appellant for further review overruled on July 18, 2001.  

No. A-00- 115: State v. Livingston. Petition of appellant for 
further review overruled on July 11, 2001.  

No. A-00- 119: Brown v. Ryder Trans. Servs., Inc. Petition 
of appellant for further review overruled on March 21, 2001.  

No. A-00-127: State on behalf of Nigro v. Brunken. Petition 
of appellant for further review overruled on August 29, 2001.  

No. A-00-132: Elkhorn Prof. Firefighters Assn. v. City of 
Elkhorn. Petition of appellant for further review overruled on 
September 12, 2001.  

No. A-00-163: Duerr v. Armstrong. Petition of appellee for 
further review overruled on April 11, 2001.  

No. A-00-170: Danhauer v. Youth Dev. Ctr. at Kearney.  
Petition of appellee for further review overruled on January 16, 
2002.  

No. S-00-177: State v. Baker. Petition of appellant for fur
ther review sustained on April 11, 2001.  

No. S-00-177: State v. Baker. Petition of appellant for fur
ther review dismissed on September 12, 2001, as having been 
improvidently granted.  

No. A-00-182: Maibaum v. Maibaum. Petition of appellee 
for further review overruled on May 23, 2001.  

Nos. A-00-241 through A-00-243: State v. Golden. Petition 
of appellant for further review overruled on August 29, 2001.  

No. A-00-253: Radecki v. Burns. Petition of appellant for 
further review overruled on September 12, 2001.  

No. A-00-267: Cole v. Clarke. Petition of appellant for fur
ther review overruled on February 21, 2002.  

No. A-00-273: Cole v. Hopkins. Petition of appellant for fur
ther review overruled on December 12, 2001.  

No. A-00-277: In re Interest of Sabrienia B., 9 Neb. App.  
888 (2001). Petition of appellee for further review overruled on 
April 18, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-00-282: Hinze v. Shivvers Enters. Petition of appel
lant for further review overruled on July 18, 2001.  

No. A-00-283: Kentfield v. City of Omaha. Petition of 
appellee for further review overruled on August 29, 2001.  

No. A-00-287: MBH, Inc. v. John Otte Oil & Propane.  
Petition of appellee for further review overruled on October 11, 
2001.  

No. A-00-301: State v. Frazier. Petition of appellant for fur
ther review overruled on June 13, 2001.  

No. A-00-302: State v. Bringus. Petition of appellant for fur
ther review overruled on July 11, 2001.  

No. A-00-319: American Driver Serv. v. Truck Ins. Exch., 
10 Neb. App. 318 (2001). Petition of appellee for further review 
overruled on August 15, 2001.  

No. A-00-352: Kardell v. Kardell. Petition of appellant for 
further review overruled on September 12, 2001.  

No. A-00-375: Koch v. Norris Pub. Power Dist., 10 Neb.  
App. 453 (2001). Petition of appellee for further review over
ruled on October 24, 2001.  

No. A-00-380: Dehart v. Faith. Petition of appellant for fur
ther review overruled on March 28, 2001.  

No. A-00-386: In re Guardianship & Conservatorship of 
Dylan B. et al. Petition of appellant for further review overruled 
on March 28, 2001.  

No. A-00-391: Diers, Inc. v. Whited. Petition of appellee for 
further review overruled on August 29, 2001.  

No. A-00-407: West-E-Con v. Blue Cross-Blue Shield.  
Petition of appellant for further review overruled on June 28, 
2001.  

No. A-00-419: Jackson v. Board of Equal. of City of 
Omaha, 10 Neb. App. 330 (2001). Petition of appellant for fur
ther review overruled on August 29, 2001.  

No. A-00-423: In re Interest of Christopher B. & Brittani 
B. Petition of appellant for further review overruled on May 9, 
2001.  

No. A-00-424: Gonzalez v. Gonzalez. Petition of appellant 
for further review overruled on May 23, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-00-436: Navarette v. Settle, 10 Neb. App. 479 (2001).  
Petition of appellee for further review overruled on November 
21, 2001.  

No. A-00-467: Simpson v. Demman. Petition of appellee for 
further review overruled on November 15, 2001.  

No. A-00-470: Newton v. Huffman, 10 Neb. App. 390 
(2001). Petition of appellant for further review overruled on 
September 19, 2001.  

No. A-00-475: State v. Graff. Petition of appellee for further 
review overruled on May 23, 2001.  

No. A-00-511: State v. Coleman, 10 Neb. App. 337 (2001).  
Petition of appellant for further review overruled on August 29, 
2001.  

No. A-00-511: State v. Coleman, 10 Neb. App. 337 (2001).  
Petition of appellee for further review overruled on August 29, 
2001.  

No. S-00-513: Newman v. Rehr, 10 Neb. App. 356 (2001).  
Petition of appellee for further review sustained on October 11, 
2001.  

No. S-00-516: State v. French, 9 Neb. App. 866 (2001).  
Petition of appellant for further review sustained on March 21, 
2001.  

No. A-00-569: State v. Sims. Petition of appellant for further 
review overruled on March 21, 2001.  

No. A-00-584: Culver v. Culver. Petition of appellant for 
further review overruled on July 9, 2001.  

No. A-00-585: Graham Graphics v. Baer Mktg. Internat., 
10 Neb. App. 382 (2001). Petition of appellant for further review 
overruled on September 12, 2001.  

No. A-00-589: State v. Schaffer. Petition of appellant for 
further review overruled on March 14, 2001.  

No. S-00-592: State v. Johnson. Petition of appellant for fur
ther review sustained on March 14, 2001.  

No. S-00-604: Giron v. Safeway Store of Alliance. Petition 
of appellant for further review sustained on October 24, 2001.  

No. S-00-604: Giron v. Safeway Store of Alliance. Petition 
for further review dismissed on February 13, 2002, as having 
been improvidently granted. Per Curiam.
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PETITIONS FOR FURTHER REVIEW

No. A-00-616: Hayes v. State. Petition of appellant for fur
ther review overruled on April 11, 2001.  

No. A-00-617: State v. Champ. Petition of appellant for fur
ther review overruled on May 17, 2001.  

No. A-00-619: State v. Mueller. Petition of appellee for fur
ther review overruled on December 12, 2001.  

No. A-00-621: Geist v. Midwest Mechanical Contractors.  
Petition of appellant for further review overruled on July 11, 
2001.  

No. A-00-644: In re Interest of Saville, 10 Neb. App. 194 
(2001). Petition of appellant for further review overruled on July 
11,2001.  

No. A-00-649: State v. Marion. Petition of appellant for fur
ther review overruled on January 24, 2002.  

No. A-00-666: In re Interest of Azia B., 10 Neb. App. 124 
(2001). Petition of cross-appellant for further review overruled 
on June 13, 2001.  

No. A-00-674: State v. Orosco. Petition of appellant for fur
ther review overruled on March 14, 2001.  

No. A-00-683: Haro v. Beef America, 9 Neb. App. 957 
(2001). Petition of appellant for further review overruled on 
April 11, 2001.  

No. A-00-684: Moriarty v. Augustin. Petition of appellee for 
further review overruled on November 15, 2001.  

No. A-00-685: State v. Harper. Petition of appellant for fur
ther review overruled on March 21, 2001.  

No. A-00-687: Romero v. IBP, inc., 9 Neb. App. 927 (2001).  
Petition of appellee for further review overruled on May 9, 
2001.  

No. A-00-701: Wyman v. Wyman. Petition of appellant for 
further review overruled on March 11, 2002.  

No. A-00-704: Gomez v. Beef America. Petition of appellant 
for further review overruled on April 25, 2001.  

Nos. A-00-709, A-00-710: In re Interest of Sarah C. & 
Jason C., 10 Neb. App. 184 (2001). Petition of appellant for fur
ther review overruled on June 28, 2001.  

No. S-00-717: Rodriguez v. Monfort, Inc., 10 Neb. App. 1 
(2001). Petition of appellant for further review sustained on 
May 9, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-00-729: Lorenz v. Glidden. Petition of appellant for 
further review overruled on January 24, 2002.  

No. A-00-745: Fuller v. Central Dev. Indus. Petition of 
appellant for further review overruled on August 29, 2001.  

No. A-00-762: Reiss v. Gellermann. Petition of appellant for 
further review overruled on August 29, 2001.  

No. S-00-791: State v. Hookstra, 10 Neb. App. 199 (2001).  
Petition of appellant for further review sustained on July 18, 
2001.  

No. A-00-796: State ex rel. Borrink v. State, 10 Neb. App.  
293 (2001). Petition of appellant for further review overruled on 
September 12, 2001.  

No. A-00-813: Spanyers v. Omaha Steaks International.  
Petition of appellant for further review overruled on January 16, 
2002.  

No. A-00-814: Dahlheimer v. Dahlheimer. Petition of 
appellant for further review overruled on October 31, 2001.  

No. A-00-825: State v. Pickering. Petition of appellee for 
further review overruled on April 25, 2001.  

No. S-00-834: Smeal v. Olson, 10 Neb. App. 702 (2001).  
Petition of appellant for further review sustained on February 
21, 2002.  

No. A-00-840: State v. James. Petition of appellant for fur
ther review overruled on April 18, 2001.  

No. A-00-858: Dohse v. Solid Waste Agency of NW Neb.  
Petition of appellee for further review overruled on January 24, 
2002.  

No. A-00-868: Rambla v. Drivers Management. Petition of 
appellant for further review overruled on August 29, 2001.  

No. A-00-878: State v. Boggess. Petition of appellant for fur
ther review overruled on October 22, 2001.  

No. A-00-880: Bomar v. Pierce Quality Homes. Petition of 
appellee for further review overruled on February 27, 2002.  

No. A-00-881: State v. Butler, 10 Neb. App. 537 (2001).  
Petition of appellee for further review overruled on December 
20, 2001.  

No. A-00-907: State v. Marshall. Petition of appellee for fur
ther review overruled on June 6, 2001.

lxix



PETITIONS FOR FURTHER REVIEW

No. A-00-917: State v. Anderson, 10 Neb. App. 163 (2001).  
Petition of appellee for further review overruled on August 29, 
2001.  

No. A-00-923: State v. Parker. Petition of appellant for fur
ther review overruled on December 20, 2001.  

No. S-00-929: Rush v. Wilder. Petition of appellee Douglas 
County for further review sustained on February 13, 2002.  

No. A-00-934: Huryta on behalf of Huryta v. Huryta.  
Petition of appellant for further review overruled on December 
20, 2001.  

No. A-00-935: State v. Mohr, 10 Neb. App. 442 (2001).  
Petition of appellant for further review overruled on October 11, 
2001.  

No. A-00-936: In re Interest of Larry D. Petition of appel
lant for further review overruled on May 17, 2001.  

No. A-00-951: Wilson v. Mobley. Petition of appellant for 
further review overruled on July 11, 2001.  

No. A-00-957: State v. Damme. Petition of appellant for fur
ther review overruled on July 11, 2001.  

No. A-00-974: State v. McClain. Petition of appellant for 
further review overruled on August 29, 2001.  

Nos. S-00-984, S-00-1029: State v. Birge. Petition of 
appellee for further review sustained on October 17, 2001.  

No. S-00-1003: State v. Iverson. Petition of appellant for fur
ther review sustained on August 29, 2001.  

No. A-00-1009: Chavez v. IBP, inc. Petition of appellant for 
further review overruled on September 26, 2001.  

No. A-00-1014: Ellinger v. Wahrman. Petition of appellant 
for further review overruled on May 9, 2001.  

No. A-00-1023: State v. Powers, 10 Neb. App. 256 (2001).  
Petition of appellant for further review overruled on August 29, 
2001.  

No. A-00-1043: State v. Abraham. Petition of appellant for 
further review overruled on May 9, 2001.  

No. A-00-1044: State v. Taylor. Petition of appellant for fur
ther review overruled on October 24, 2001.  

No. A-00-1045: Butler v. Drivers Mgmt., Inc. Petition of 
appellee for further review overruled on October 11, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-00-1047: State v. Cox, 10 Neb. App. 501 (2001).  
Petition of appellee for further review overruled on December 
12, 2001.  

No. A-00-1054: State v. Avery. Petition of appellant for fur
ther review overruled on December 20, 2001.  

No. A-00-1057: Jacobson v. Jacobson, 10 Neb. App. 622 
(2001). Petitions of appellant for further review overruled on 
December 28, 2001.  

No. A-00-1067: State v. Eberly. Petition of appellant for fur
ther review overruled on June 13, 2001.  

No. S-00-1074: In re Interest of DeWayne G. & Devon G., 
10 Neb. App. 177 (2001). Petition of appellee for further review 
sustained on August 29, 2001.  

No. A-00-1080: State v. Perkins. Petition of appellant for 
further review overruled on September 26, 2001.  

No. A-00-1084: State v. McDermott. Petition of appellant 
for further review overruled on March 21, 2001.  

No. A-00-1091: Stoller v. Northwoods Estates. Petition of 
appellant for further review overruled on March 13, 2002.  

No. A-00-1099: Bierbower v. Bierbower. Petition of appel
lant for further review overruled on October 31, 2001.  

No. A-00- 1116: State v. Starr. Petition of appellant for fur
ther review overruled on May 17, 2001.  

Nos. A-00-1 118, A-00-l 119: State v. Bottolfson. Petition of 
appellant for further review overruled on July 11, 2001.  

No. A-00- 1120: State v. Kyle. Petition of appellant for fur
ther review overruled on June 13, 2001.  

No. A-00-1124: Shaul v. Brenner, 10 Neb. App. 732 (2001).  
Petition of appellant for further review overruled on February 
13, 2002.  

No. A-00- 1132: State v. Tyrrell. Petition of appellant for fur
ther review overruled on June 6, 2001.  

No. A-00- 1135: State v. Lyons. Petition of appellant for fur
ther review overruled on June 28, 2001.  

No. A-00- 1138: In re Interest of Tekheya T. et aL Petition 
of appellant for further review overruled on May 9, 2001.  

No. A-00-1141: State ex rel. Tyler on behalf of Penigar v.  
Superintendent Norfolk Reg. Ctr. Petition of appellant for fur
ther review overruled on May 9, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-00- 1144: Unick v. Krull. Petition of appellant for fur
ther review overruled on January 24, 2002.  

No. A-00- 1151: Strotheide v. Neth. Petition of appellant for 
further review overruled on August 29, 2001.  

No. S-00-1156: Green v. Drivers Mgmt., Inc., 10 Neb. App.  
299 (2001). Petition of appellant for further review sustained on 
August 29, 2001.  

No. A-00-1 170: In re Interest of Brittany S. Petition of 
appellant for further review overruled on October 31, 2001.  

No. S-00-1184: Chojolan v. Armour Food Co. Petition of 
appellant for further review sustained on October 17, 2001.  

No. A-00-1185: Hoffart v. Fleming Cos., 10 Neb. App. 524 
(2001). Petition of appellee for further review overruled on 
December 12, 2001.  

No. A-00- 1195: State v. Trine. Petition of appellant for fur
ther review overruled on June 6, 2001.  

No. A-00-1203: State v. Rodriguez. Petition of appellant for 
further review overruled on May 17, 2001.  

No. A-00-1232: In re Guardianship of Daniel G. Petition of 
appellant for further review overruled on January 24, 2002.  

No. A-00-1249: State v. Smith. Petition of appellant for fur
ther review overruled on May 17, 2001.  

No. A-00- 1251: State v. Finney. Petition of appellee for fur
ther review overruled on December 12, 2001.  

No. A-00-1268: State v. Spidel, 10 Neb. App. 605 (2001).  
Petition of appellant for further review overruled on February 
21, 2002.  

No. A-00- 1270: State v. Moore. Petition of appellant for fur
ther review overruled on May 23, 2001.  

No. A-00-1279: State v. Wagner. Petition of appellant for 
further review overruled on March 28, 2001.  

Nos. A-00-1289, A-00-1290: State v. Dotson. Petition of 
appellant for further review overruled on July 18, 2001.  

No. A-00-1296: State v. Champ, 10 Neb. App. 416 (2001).  
Petition of appellant for further review overruled on October 11, 
2001.  

No. A-00-1306: State v. Gonzalez-Faguaga. Petition of 
appellant for further review overruled on August 29, 2001.
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PETITIONS FOR FURTHER REVIEW

Nos. A-00-1310 through A-00-1312: State v. Prokopec.  
Petition of appellant for further review overruled on August 29, 
2001.  

No. A-00-1317: Caton v. Department of Corr. Servs.  
Petition of appellant for further review overruled on August 29, 
2001.  

No. A-00-1328: State v. Abbott. Petition of appellant for fur
ther review overruled on February 27, 2002.  

No. S-00-1333: In re Interest of Albert H. Petition of appel
lant for further review sustained on July 18, 2001.  

No. A-01-006: State v. McKimmey, 10 Neb. App. 595 
(2001). Petition of appellant for further review overruled on 
November 28, 2001.  

No. A-0 1-024: Jones v. Kenney. Petition of appellant for fur
ther review overruled on June 6, 2001.  

No. A-01-026: State v. Marcy. Petition of appellant for fur
ther review overruled on October 1, 2001.  

No. A-01-027: State v. Barnes. Petition of appellant for fur
ther review overruled on January 16, 2002.  

No. A-01-032: State v. Matlock. Petition of appellant for fur
ther review overruled on July 18, 2001.  

No. A-01-038: American National Bank v. Cutler. Petition 
of appellant for further review overruled on April 11, 2001.  

No. A-01-055: State v. Roberts. Petition of appellant for fur
ther review overruled on August 29, 2001.  

No. A-01-064: State v. Colchin. Petition of appellant for fur
ther review overruled on June 11, 2001.  

No. A-01-073: Christensen v. Memorial Hosp. of Dodge 
Cty. Petition of appellant for further review overruled on 
November 21, 2001.  

No. A-01-084: State v. Overstreet. Petition of appellant for 
further review overruled on September 12, 2001.  

No. A-01-100: In re Conservatorship of Marshall, 10 Neb.  
App. 589 (2001). Petition of appellant for further review over
ruled on November 28, 2001.  

No. A-01-103: Nesbitt v. Fiedler. Petition of appellant for 
further review overruled on July 11, 2001.  

No. A-01-105: State v. Cunningham. Petition of appellant 
for further review overruled on October 11, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-01-131: State v. Kissinger. Petition of appellant for 
further review overruled on January 24, 2002.  

No. A-01-135: Wiley v. IBP, inc. Petition of appellant for 
further review overruled on December 20, 2001.  

No. A-01-136: State v. Tyrrell. Petition of appellant for fur
ther review overruled on August 29, 2001.  

No. A-01-154: Smith v. Goodyear Tire & Rubber Co., 10 
Neb. App. 666 (2001). Petition of appellee for further review 
overruled on February 13, 2002.  

No. A-01-181: Alick v. Hudson. Petition of appellant for fur
ther review overruled on May 17, 2001.  

No. A-01-185: State v. Hendrickson. Petition of appellant 
for further review overruled on February 27, 2002.  

No. A-01-190: Bert Murphy L.L.C. v. Bellevue Health & 
Emergency Clinic. Petition of appellant for further review 
overruled on July 11, 2001.  

No. A-01-191: Lukes v. Department of Revenue. Petition of 
appellant for further review overruled on December 12, 2001.  

No. S-01-193: Waite v. City of Omaha. Petition of appellant 
for further review sustained on July 18, 2001.  

No. S-01-195: In re Interest of Brittany W. & Nathan J.  
Petition of appellant for further review sustained on August 29, 
2001.  

No. S-01-195: In re Interest of Brittany W. & Nathan J.  
Petition for further review dismissed on February 13, 2002, as 
having been improvidently granted. Per Curiam.  

No. A-01-201: State v. Boysen. Petition of appellant for fur
ther review overruled on August 29, 2001.  

No. A-01-205: State on behalf of Dady v. Snelling, 10 Neb.  
App. 740 (2001). Petition of appellant for further review over
ruled on January 30, 2002.  

No. A-01-231: State v. Villanueva. Petition of appellant for 
further review overruled on August 29, 2001.  

No. A-01-244: Echols v. Stenberg. Petition of appellant for 
further review overruled on November 5, 2001.  

No. A-01-245: In re Interest of Johnny A. Petition of appel
lant for further review overruled on February 13, 2002.  

No. A-01-247: State v. Brunia. Petition of appellant for fur
ther review overruled on November 21, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-01-259: State v. Ross. Petition pro se of appellant for 
further review overruled on August 29, 2001.  

No. A-01-259: State v. Ross. Petition of appellant for further 
review overruled on August 29, 2001.  

No. A-01-261: State v. Doyle. Petition of appellant for fur
ther review overruled on October 11, 2001.  

No. A-01-301: State v. Davis. Petition of appellant for further 
review overruled on January 16, 2002.  
. No. A-01-317: State v. Dupsky, 10 Neb. App. 650 (2001).  
Petition of appellee for further review overruled on February 13, 
2002.  

No. A-01-323: Retana v. IBP, inc. Petition of appellant for 
further review overruled on March 13, 2002.  

Nos. A-01-336, A-01-429: Cole v. Cole. Petition of appellant 
for further review overruled on January 22, 2002.  

No. A-01-338: State v. Roberts. Petition of appellee for fur
ther review overruled on February 13, 2002.  

Nos. A-01-352, A-01-353: State v. Bent. Petitions of appel
lant for further review overruled on September 12, 2001.  

No. A-01-379: State v. Daniels. Petition of appellant for fur
ther review overruled on October 31, 2001.  

No. A-01-393: Johnson v. Kenney. Petition of appellant for 
further review overruled on October 11, 2001.  

No. A-01-396: State v. Caldwell. Petition of appellant for 
further review overruled on October 17, 2001.  

No. A-01-402: State v. Houle. Petition of appellant for fur
ther review overruled on December 28, 2001.  

No. A-01-430: Hawthorne v. Ryan. Petition of appellant for 
further review overruled on January 24, 2002.  

No. A-01-443: State ex rel. Free The Innocent v. Scotts 
Bluff Cty. Sheriff. Petition of appellant for further review over
ruled on September 4, 2001.  

No. A-01-450: State v. Brown. Petition of appellant for fur
ther review overruled on December 20, 2001.  

No. A-01-466: In re Interest of Angela P. & Willis P.  
Petition of appellant for further review overruled on February 
27, 2002.  

No. A-01-483: State v. Holliman. Petition of appellant for 
further review overruled on November 15, 2001.
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PETITIONS FOR FURTHER REVIEW

No. A-01-536: State v. Russell. Petition of appellant for fur
ther review overruled on October 24, 2001.  

No. A-01-547: Classic Auto Sales, Inc. v. Lombardi.  
Petition of appellant for further review overruled on October 11, 
2001.  

No. A-01-550: State v. Williams. Petition of appellant for 
further review overruled on October 31, 2001.  

No. A-01-572: Cole v. Kenney. Petition of appellant for fur
ther review overruled on February 13, 2002.  

No. A-01-619: State v. Erhart. Petition of appellant for fur
ther review overruled on December 12, 2001.  

No. A-01-647: State v. Gilpin. Petition of appellant for fur
ther review overruled on December 20, 2001.  

No. A-01-663: In re Estate of Marcy. Petition of appellant 
for further review overruled on November 28, 2001.  

No. A-01-669: Skarnulis v. Neth. Petition of appellant for 
further review overruled on March 13, 2002.  

No. A-01 -678: State v. Johnson. Petition of appellant for fur
ther review overruled on January 16, 2002.  

No. A-01-698: State v. Peterson. Petition of appellant for 
further review overruled on December 20, 2001.  

No. A-01-702: Pserros v. Department of Corr. Servs.  
Petition of appellant for further review overruled on September 
19, 2001.  

No. A-01-705: State v. Pleines. Petition of appellant for fur
ther review overruled on December 12, 2001.  

No. A-01-726: State v. Daniels. Petition of appellant for fur
ther review overruled on February 13, 2002.  

No. A-01-734: State v. Owens. Petition of appellant for fur
ther review overruled on February 21, 2002.  

No. A-01-75 1: State v. Price. Petition of appellant for further 
review overruled on October 1, 2001.  

Nos. A-01-794, A-01-795: State v. Clancy. Petition of appel
lant for further review overruled on February 13, 2002.  

No. A-01-816: State v. Robertson. Petition of appellant for 
further review overruled on February 13, 2002.  

No. A-01-824: State v. Brown. Petition of appellant for fur
ther review overruled on March 13, 2002.
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PETITIONS FOR FURTHER REVIEW

Nos. A-01-857, A-01-858: State v. Trew. Petition of appel
lant for further review overruled on March 13, 2002.  

No. A-01-879: Argyrakis v. Ueda. Petition of appellant for 
further review overruled on December 12, 2001.  

No. A-01-923: State v. Prochaska. Petition of appellant for 
further review overruled on February 21, 2002.  

No. A-01-935: Nutzman v. Nutzman. Petition of appellant 
for further review overruled on March 13, 2002.  

No. A-01-954: State v. Dickenson. Petition of appellant for 
further review overruled on February 21, 2002.  

No. A-01-962: State v. Patterson. Petition of appellant for 
further review overruled on March 13, 2002.  

No. A-01-975: State v. Prescott. Petition of appellant for fur
ther review overruled on March 13, 2002.  

No. A-01-977: Tyler v. Stennis, 10 Neb. App. 655 (2001).  
Petition of appellant for further review overruled on December 
4,2001.  

No. A-01-983: State v. Balvin. Petition of appellant for fur
ther review overruled on February 21, 2002.  

No. A-01-999: Provancha v. Boche. Petition of appellant for 
further review overruled on December 20, 2001.  

No. A-01-1054: State v. Harper. Petition of appellant for 
further review overruled on January 16, 2002.  

No. A-01-1064: State v. Gray. Petition of appellant for fur
ther review overruled on January 30, 2002.  

No. A-01-1092: State v. Dittrich. Petition of appellant for 
further review overruled on January 22, 2002.  

No. A-01-1157: Keithley v. Department of Corr. Servs.  
Petition of appellant for further review overruled on February 
13, 2002.  

No. S-33-10041: Mumin v. Likes. Petition of appellant for 
further review overruled on December 18, 2001.
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LIST OF CASES NOT DESIGNATED 
FOR PERMANENT PUBLICATION 

Nos. A-99-376 through A-99-381: Thielen v. Kirkpatrick, 
Pettis. 01 NCA No. 14. Former opinion withdrawn. Affirmed.  
Inbody, Judge.  

No. A-99-992: State v. Lupien. 01 NCA No. 13. Affirmed.  
Irwin, Chief Judge.  

No. A-99-1164: Woodbury MEV, Inc. v. EB Corp. 01 NCA 
No. 13. Affirmed. Carlson, Judge.  

No. A-99-1193: State v. Wright. 01 NCA No. 35. Affirmed.  
Irwin, Chief Judge.  

No. A-99-1289: State v. Grigg. 01 NCA No. 23. Reversed 
and remanded for a new trial. Carlson, Judge.  

No. A-99-1304: Cox v. Bonifas. 01 NCA No. 17. Affirmed.  
Moore, Judge.  

No. A-99-1376: FirsTier Bank v. Lane. 01 NCA No. 30.  
Affirmed in part, and in part reversed and remanded. Irwin, 
Chief Judge.  

No. A-99-1390: Cain v. Cain. 01 NCA No. 17. Affirmed.  
Irwin, Chief Judge.  

No. A-99-1407: Strand v. Alberts. 01 NCA No. 25.  
Affirmed. Hannon, Judge.  

No. A-99-1434: Johnson v. Johnson. 01 NCA No. 19.  
Affirmed. Hannon, Judge.  

No. A-99-1461: State v. Bryant. 01 NCA No. 45. Affirmed.  
Moore, Judge.  

No. A-99-1468: Duffey v. Farmers Mut. Ins. Co. 01 NCA 
No. 46. Affirmed. Inbody, Judge.  

No. A-00-016: Mair v. James. 01 NCA No. 21. Affirmed in 
part, and in part reversed. Sievers, Judge.  

No. A-00-023: Crawford v. Crawford. 01 NCA No. 19.  
Affirmed and remanded with directions. Sievers, Judge.  

No. A-00-025: State v. Lupien. 01 NCA No. 19. Affirmed.  
Moore, Judge.  

No. A-00-053: Rocking JK, Inc. v. Laun. 01 NCA No. 35.  
Affirmed. Carlson, Judge.  
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lxxx CASES NOT DESIGNATED FOR PERMANENT PUBLICATION 

No. A-00-086: Cole v. State. 01 NCA No. 36. Reversed and 
remanded for further proceedings. Carlson, Judge.  

No. A-00-090: State v. Gutierrez. 01 NCA No. 22. Reversed 
and remanded for a new trial. Hannon, Judge.  

No. A-00-096: Leytham v. Huck. 01 NCA No. 19. Affirmed.  
Carlson, Judge.  

Nos. A-00-1 12, A-00-313: Tyler v. Langan. 01 NCA No. 24.  
Judgment in No. A-00-1 12 affirmed. Judgment in No. A-00-313 
affirmed in part, and in part reversed and remanded with direc
tions. Irwin, Chief Judge.  

No. A-00-115: State v. Livingston. 01 NCA No. 19.  
Affirmed. Carlson, Judge.  

No. A-00- 16: Christensen v. Christensen. 01 NCA No. 25.  
Affirmed. Inbody, Judge.  

No. A-00-127: State on behalf of Nigro v. Brunken. 01 NCA 
No. 23. Reversed and remanded for a new trial. Sievers, Judge.  

No. A-00-132: Elkhorn Prof. Firefighters Assn. v. City of 
Elkhorn. 01 NCA No. 29. Affirmed. Sievers, Judge.  

No. A-00-133: Smith v. Smith. 01 NCA No. 25. Affirmed.  
Moore, Judge.  

No. A-00-134: Nelson v. Nelson. 01 NCA No. 14. Affirmed.  
Irwin, Chief Judge.  

No. A-00-150: Hessler v. Marrero. 01 NCA No. 30.  
Affirmed. Inbody, Judge.  

No. A-00-170. Danhauer v. Youth Dev. Ctr. at Kearney. 01 
NCA No. 45. Reversed and remanded. Hannon, Judge.  

No. A-00-171: Rashelle W. v. Todd B. 01 NCA No. 30.  
Affirmed. Irwin, Chief Judge.  

No. A-00-182: Maibaum v. Maibaum. 01 NCA No. 15.  
Affirmed as modified. Moore, Judge.  

No. A-00-220: McCoy v. Thurston Cty. Sch. Dist. No. 0017.  
01 NCA No. 26. Affirmed. Hannon, Judge.  

No. A-00-253: Radecki v. Burns. 01 NCA No. 25. Affirmed.  
Carlson, Judge.  

No. A-00-267: Cole v. Clarke. 01 NCA No. 45. Affirmed as 
modified. Irwin, Chief Judge.  

No. A-00-273: Cole v. Hopkins. 01 NCA No. 43. Affirmed.  
Irwin, Chief Judge.
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No. A-00-283: Kentfield v. City of Omaha. 01 NCA No. 24.  
Reversed and dismissed. Sievers, Judge.  

No. A-00-287: MBH, Inc. v. John Otte Oil & Propane. 01 
NCA No. 32. Reversed and remanded for further proceedings.  
Moore, Judge.  

No. A-00-301: State v. Frazier. 01 NCA No. 16. Affirmed.  
Moore, Judge.  

No. A-00-305: Tyler v. Nebraska Dept. of Corr. Servs. 01 
NCA No. 33. Affirmed. Irwin, Chief Judge.  

No. A-00-306: Stegeman v. Stegeman. 01 NCA No. 40.  
Affirmed in part as modified, and in part reversed and remanded 
with directions. Moore, Judge.  

No. A-00-307: Eihusen v. Eihusen. 01 NCA No. 24.  
Affirmed. Inbody, Judge.  

No. A-00-3 10: Larsen-Barraclough v. Larsen. 01 NCA No.  
32. Affirmed. Inbody, Judge.  

No. A-00-312: Olson v. Olson. 01 NCA No. 15. Affirmed.  
Irwin, Chief Judge.  

No. A-00-324: Roffman v. Porter. 01 NCA No. 40. Affirmed 
in part, and in part reversed and remanded for further proceed
ings. Moore, Judge.  

No. A-00-329: Graves v. First Nat. Bank of Ainsworth. 01 
NCA No. 33. Affirmed. Inbody, Judge.  

No. A-00-334: State v. Goes. 01 NCA No. 23. Affirmed.  
Inbody, Judge.  

No. A-00-346: Massey v. Massey. 01 NCA No. 40. Affirmed 
in part, and in part reversed and remanded. Hannon, Judge.  

No. A-00-352: Kardell v. Kardell. 01 NCA No. 30.  
Affirmed. Irwin, Chief Judge.  

No. A-00-357: Guill v. Guill. 01 NCA No. 27. Affirmed.  
Inbody, Judge.  

No. A-00-367: Arnold v. Arnold. 02 NCA No. 2. Affirmed.  
Inbody, Judge.  

Nos. A-00-369, A-00-667: In re Interest of Barbara E. 01 
NCA No. 11. Reversed and remanded with directions. Carlson, 
Judge.  

No. A-00-370: Anson v. Lopez. 01 NCA No. 38. Affirmed.  
Hannon, Judge.
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No. A-00-373: Johnston v. State. 01 NCA No. 35. Affirmed.  
Carlson, Judge.  

No. A-00-382: Boyd v. City of Lincoln. 01 NCA No. 15.  
Former opinion modified. Hannon, Judge.  

No. A-00-391: Diers, Inc. v. Whited. 01 NCA No. 26.  
Reversed and remanded with directions to dismiss. Moore, 
Judge.  

No. A-00-406: Smith v. Southroads Shopping Ctr. 01 NCA 
No. 31. Affirmed. Sievers, Judge.  

No. A-00-408: Lutz v. Lutz. 01 NCA No. 33. Reversed and 
remanded with direction. Carlson, Judge.  

No. A-00-416: Campbell v. Campbell. 01 NCA No. 50.  
Affirmed. Inbody, Judge.  

No. A-00-431: State v. Garcia. 01 NCA No. 24. Reversed 
and remanded with directions. Irwin, Chief Judge.  

No. A-00-449: Glenbrook Homes Assn. v. Mobeco Indus.  
01 NCA No. 28. Affirmed. Irwin, Chief Judge.  

No. A-00-453: Crawford v. Patton. 01 NCA No. 14.  
Affirmed. Irwin, Chief Judge.  

No. A-00-475: State v. Graff. 01 NCA No. 14. Affirmed in 
part, and in part reversed and remanded with directions. Moore, 
Judge.  

No. A-00-525: Storovich v. Storovich. 01 NCA No. 19.  
Affirmed. Carlson, Judge.  

No. A-00-553: In re Change of Name of Dishman. 01 NCA 
No. 34. Affirmed. Inbody, Judge.  

No. A-00-564: Jurgensmier Farms v. Kearney County. 01 
NCA No. 35. Reversed and remanded with directions. Inbody, 
Judge.  

No. A-00-565: Anderson v. Anderson. 01 NCA No. 35.  
Affirmed. Carlson, Judge.  

No. A-00-568: State v. Corbin. 01 NCA No. 32. Affirmed.  
Carlson, Judge.  

No. A-00-582: Neiman v. Neiman & Neiman Corp. 01 NCA 
No. 40. Reversed and remanded with directions. Sievers, Judge.  

No. A-00-584: Culver v. Culver. 01 NCA No. 14. Affirmed.  
Irwin, Chief Judge.  

No. A-00-604: Giron v. Safeway Store of Alliance. 01 NCA 
No. 35. Affirmed. Moore, Judge.
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No. A-00-617: State v. Champ. 01 NCA No. 12. Affirmed.  
Sievers, Judge.  

No. A-00-619: State v. Mueller. 01 NCA No. 37. Reversed 
and remanded with directions. Irwin, Chief Judge.  

No. A-00-621: Geist v. Midwest Mechanical Contractors.  
01 NCA No. 15. Affirmed. Moore, Judge.  

No. A-00-624: In re Adoption of Johnson. 01 NCA No. 23.  
Affirmed. Carlson, Judge.  

No. A-00-626: Atelier Partners v. Anderzhon Architects.  
01 NCA No. 51. Affirmed as modified. Carlson, Judge.  

No. A-00-633: Roth v. Board of Trustees. 01 NCA No. 46.  
Affirmed. Moore, Judge.  

No. A-00-637: Munro v. Department of Motor Vehicles. 01 
NCA No. 20. Affirmed. Inbody, Judge.  

No. A-00-649: State v. Marion. 01 NCA No. 49. Affirmed.  
Inbody, Judge.  

No. A-00-684: Moriarty v. Augustin. 01 NCA No. 40.  
Affirmed in part, and in part reversed and remanded with direc
tions. Carlson, Judge.  

No. A-00-688: Van Dorien v. Van Dorien. 01 NCA No. 36.  
Affirmed. Moore, Judge.  

No. A-00-689: In re Interest of Candice B. & Marquise B.  
01 NCA No. 13. Affirmed. Irwin, Chief Judge.  

No. A-00-690: Helgenberger v. Helgenberger. 01 NCA No.  
13. Affirmed. Sievers, Judge.  

No. A-00-701. Wyman v. Wyman. 02 NCA No. 6. Affirmed.  
Irwin, Chief Judge.  

No. A-00-724: State on behalf of Settrini v. Parker. 01 
NCA No. 45. Affirmed as modified. Sievers, Judge.  

No. A-00-745: Fuller v. Central Dev. Indus. 01 NCA No.  
15. Affirmed. Moore, Judge.  

No. A-00-747: Norwest Bank v. Venuto. 01 NCA No. 40.  
Affirmed. Sievers, Judge.  

No. A-00-774: Enyeart v. Union Pacific RR. Co. 01 NCA 
No. 49. Reversed and remanded for further proceedings. Irwin, 
Chief Judge.  

No. A-00-775: In re Interest of Jerome G. et al. 01 NCA 
No. 37. Affirmed. Irwin, Chief Judge.
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No. A-00-784: Meyers v. Hiestand. 01 NCA No. 40. Appeal 
dismissed. Inbody, Judge.  

No. A-00-800: Tyler v. Nebraska Dept. of Corr. Servs. 01 
NCA No. 43. Affirmed. Irwin, Chief Judge.  

No. A-00-806: Rodwell v. T & R Drywall. 01 NCA No. 31.  
Reversed and remanded with directions. Sievers, Judge.  

No. A-00-813: Spanyers v. Omaha Steaks International. 01 
NCA No. 46. Affirmed. Sievers, Judge.  

No. A-00-814: Dahlheimer v. Dahlheimer. 01 NCA No. 40.  
Affirmed. Moore, Judge.  

No. A-00-829: State v. Shimp. 01 NCA No. 30. Affirmed.  
Moore, Judge.  

No. A-00-830: Galley v. Galley. 01 NCA No. 23. Reversed 
and remanded. Inbody, Judge.  

No. A-00-842: Pavel v. Yocum. 01 NCA No. 49. Affirmed.  
Inbody, Judge.  

No. A-00-849: State v. Schluter. 01 NCA No. 22. Affirmed.  
Inbody, Judge.  

No. A-00-868: Rambla v. Drivers Management. 01 NCA 
No. 23. Affirmed. Hannon, Judge.  

No. A-00-880: Bomar v. Pierce Quality Homes. 01 NCA 
No. 47. Affirmed in part, and in part reversed and remanded for 
further proceedings. Irwin, Chief Judge.  

No. A-00-883: Monestero v. Union Pacific RR. Co. 01 NCA 
No. 50. Affirmed. Carlson, Judge.  

No. A-00-886: Mattson v. Moreno. 02 NCA No. 4.  
Affirmed. Inbody, Judge.  

No. A-00-895: Paul Davis Sys. of Omaha v. Williams. 02 
NCA No. 7. Affirmed. Irwin, Chief Judge.  

No. A-00-906: Montee-Charest v. Charest. 01 NCA No. 43.  
Affirmed. Irwin, Chief Judge.  

No. A-00-907: State v. Marshall. 01 NCA No. 17. Affirmed 
in part, and in part reversed and remanded for further proceed
ings. Carlson, Judge.  

No. A-00-916: State v. Figures. 01 NCA No. 35. Affirmed.  
Carlson, Judge.  

No. A-00-925: Moore v. Moore. 01 NCA No. 43. Affirmed.  
Carlson, Judge.
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No. A-00-929: Rush v. Wilder. 02 NCA No. 2. Reversed and 
remanded for a new trial. Carlson, Judge.  

No. A-00-93 1: Folgers Architects v. Pavel. 01 NCA No. 47.  
Appeal dismissed, and cause remanded with directions. Moore, 
Judge.  

No. A-00-932: Best v. Simon DeBartolo Group. 01 NCA 
No. 23. Affirmed. Irwin, Chief Judge.  

No. A-00-951: Wilson v. Mobley. 01 NCA No. 17. Affirmed.  
Moore, Judge.  

No. A-00-957: State v. Damme. 01 NCA No. 20. Affirmed.  
Inbody, Judge.  

No. A-00-959: State v. Jurena. 01 NCA No. 27. Affirmed.  
Irwin, Chief Judge.  

No. A-00-964: In re Estate of Jelinek. 02 NCA No. 9.  
Reversed and remanded with directions. Irwin, Chief Judge.  

No. A-00-968: Henery v. 9th Street Apt., L.L.C. 01 NCA 
No. 23. Affirmed and remanded for further proceedings. Sievers, 
Judge.  

No. A-00-970: Shriner v. Shriner. 01 NCA No. 40. Reversed 
and remanded with directions. Inbody, Judge.  

Nos. A-00-979, A-00-980: In re Interest of Melvin W. 01 
NCA No. 22. Appeals dismissed, and causes remanded with 
directions. Moore, Judge.  

No. A-00-981: Majerus v. Majerus. 02 NCA No. 8.  
Affirmed. Inbody, Judge.  

Nos. A-00-984, A-00-1029: State v. Birge. 01 NCA No. 35.  
Sentences vacated, and causes remanded for resentencing.  
Hannon, Judge.  

No. A-00-1000: Epley v. Epley. 01 NCA No. 36. Affirmed.  
Irwin, Chief Judge.  
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Hannon, Judge.  
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Affirmed. Inbody, Judge.  

No. A-00-10 11: In re Interest of Sharron P. 01 NCA No.  
19. Affirmed. Irwin, Chief Judge.  

No. A-00-1045: Butler v. Drivers Mgmt., Inc. 01 NCA No.  
32. Affirmed in part, and in part reversed and remanded for fur
ther proceedings. Irwin, Chief Judge.
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No. A-00-1098: State v. Birschbach. 01 NCA No. 40.  
Affirmed. Irwin, Chief Judge.  

No. A-00-1099: Bierbower v. Bierbower. 01 NCA No. 36.  
Affirmed. Irwin, Chief Judge.  

No. A-00- 1115: Koch v. Koch. 02 NCA No. 7. Affirmed.  
Moore, Judge.  

No. A-00- 1117: Weimer v. Aguillera. 02 NCA No. 7.  
Affirmed. Moore, Judge.  

No. A-00-1142: Wright v. Wright. 02 NCA No. 4. Affirmed.  
Sievers, Judge.  

No. A-00- 1144: Unick v. Krull. 01 NCA No. 47. Affirmed.  
Inbody, Judge.  
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NCA No. 7. Affirmed. Sievers, Judge.  
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Irwin, Chief Judge.  
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Conviction and sentence vacated. Reversed and remanded for 
further proceedings. Irwin, Chief Judge.  
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Judge.  

No. A-00-1271: Taylor v. Pflaum. 01 NCA No. 32. Reversed 
and remanded with direction to dismiss. Carlson, Judge.  
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Hannon, Judge.  
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Hannon, Judge.  
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Sievers, Judge.
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No. A-00-1341: Thomas v. Thomas. 01 NCA No. 47.  
Affirmed in part as modified, and in part reversed and 
remanded. Inbody, Judge.  
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and remanded with directions. Moore, Judge.  
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No. A-01-082: State v. Boyer. 01 NCA No. 47. Affirmed.  
Inbody, Judge.  
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irottebing

JUDGE IRWIN: Good morning. The Nebraska Court of 
Appeals is sitting today in a special ceremonial session to honor 
the life and the memory of our beloved colleague Judge Mues.  

I'd like to begin, first of all, by introducing the Nebraska 
Supreme Court to you, if I may. I'd like to start with the Chief 
Justice, Chief Justice Hendry. Next to him is Judge Wright, who 
formerly served on the Court of Appeals. Judge Gerrard. Next to 
him is Justice Stephan. And in the second row - and there's no 
pecking order to that, I don't think - we have Justice 
McCormack and Justice Miller-Lerman, who also served on the 
Court of Appeals and served with Judge Mues.  

I'd like to also take this opportunity to introduce to you my 
colleagues on the Court of Appeals. And if I could I'd just like 
to start with two of the original members of the Nebraska Court 
of Appeals, starting first on my left with Judge Sievers, who was 
our first chief judge, and on my immediate right is Judge 
Hannon, and I also was one of the original members of the Court 
of Appeals when we were appointed back in 1991. On my left 
next to Judge Sievers, Judge Carlson. Next to him is Judge 
Moore. And over on my right next to Judge Hannon is Judge 
Inbody. I'm going to save Judge Inbody just for a minute.  

I would like to thank the Supreme Court, first of all, for allow
ing us to have this ceremony here today in their courtroom. The 
reason for that is our courtroom is presently unavailable because 
of Capitol repairs. And we've been sitting here in the Supreme 
Court for many, many months now and it's through your gra
ciousness we have been. It's a wonderful place. It's an honor to 
be here.  

And last I'd like to thank two more people. The first is Judge 
Inbody. Several months ago the Court decided that we would 
like to have a special ceremonial session to remember Wes. And 
volunteers were asked for and Judge Inbody volunteered with
out a moment's hesitation. And he is the person who has been 
behind the scenes organizing this entire affair, together with 
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some members of the court administrator's office, not the least 
of which is Janet Hammer, who I believe is here somewhere.  

Lastly, I'd like to introduce Judge Teresa Luther. One of the 
tasks that Judge Inbody had was to contact a person who would 
act as a person to introduce all of the speakers, help recruit the 
speakers. She knows some of the people that were closest to 
Judge Mues. So with that I'd like to thank you, Judge Luther.  
And if you're ready to proceed.  

JUDGE LUTHER: May it please the Court, members of the 
Court of Appeals, the Supreme Court, Dwana, Adam, Colin, 
Mrs. Debban and members of Wes's family and his friends: 

Although more than a year has passed since Wes died, the 
impressions of his personality and spirit remain vivid in the 
minds of family and friends. I am honored to have been asked to 
serve as chair of the committee for the purpose of memorializ
ing Wes. I appreciate those who have agreed to pay tribute to 
their friend. And while many have expressed concerns about 
their ability to do public speaking, all are honored to have the 
opportunity to do so.  

I was fortunate to have had an office next to Wes for 13 years 
and then to have him swear me in as a district court judge 
exactly two weeks after he joined the Court of Appeals. When I 
first joined the Knapp law firm I quickly recognized Wes as an 
extraordinary lawyer. He gave his clients his time, his attention 
and his excellent legal work. They in turn gave him their admi
ration. Many of his clients upon learning of his death called to 
express to me how important Wes had been in their lives.  

Wes was also an invaluable legal resource to our firm. It was 
a treat to dissect cases with him and discuss the possibilities and 
the pitfalls of each scenario. He was as good as any legal refer
ence book and could often cite cases from the top of his head.  
His devotion to his work, though, sometimes made him a diffi
cult partner. No one could work harder or longer hours than he 
did. Even though some of us were his contemporaries, we still 
looked to him for leadership. And he was often the chosen men
tor of many of the new associates.  

Wes liked words and language. This was borne out by his per
sonal library in his office. Spread among his legal resource 
books were poems by Emily Dickinson, The Prophet, Walt
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Whitman and books of famous quotations. And when he wrote 
it was always a work of art. Even his interoffice memos were 
done with a flair. His mastery of writing and language were one 
of the reasons the Court of Appeals was ideal for him. He loved 
to research and write and was a true scholar of the law. He pos
sessed an ability to quickly grasp the issues and analyze all the 
attendant possibilities.  

But Wes was not as directed in other facets of his life as he 
was in the law. In a state of Big Red mania, Wes was undecided 
which direction to take. He alternately took pride in his disin
terest in the Huskers and then would surprisingly exhibit behav
ior which showed a desire to fit in. I remember one time when 
he came into my office and started talking about the upcoming 
Saturday football game. It was apparent he had been boning up 
on the strategy of the opposition and the NU depth chart as he 
casually dropped the name of the third string I-back and opined 
on the predictability of the first down run up the middle. Before 
that day I had no reason to believe that he had ever known who 
Turner Gill was or knew that Nebraska ran the I formation.  

Like many, Wes would tongue in cheek refer to himself as a 
poor country lawyer. In some ways this was partially true. He 
fondly referred to his early years in Arapahoe where his family 
did not yet have indoor plumbing and took baths in a big tub.  
His agrarian leanings were also borne out by his love of garden
ing and landscaping. His office was next to the Clerk of the 
District Court's office and he often questioned the women in 
there about their choice of shrubs. One told me she can't visit a 
plant store or nursery today without thinking of Wes. And con
sistent with his desire to thoroughly study anything he had an 
interest in, he took a landscaping class so he could personally 
reconfigure his own acreage. And who could forget his John 
Deere tractor - his pride and joy.  

When I spoke with Dwana last week we talked with some 
hesitation about the memorial service. It would be difficult but 
it would also be a wonderful opportunity for Adam and Colin to 
hear the tributes to their dad. She expressed that she wanted to 
do it for Wes and that he would enjoy the ceremony. Her words 
were that he would be dancing. She explained the unusual ter
minology to me. Wes loved to dance and he would insist that
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they dance every dance at their dance club dinners. After our 
conversation I believed that it was no coincidence that I was 
drawn to this passage from the Prophet: 

Only when you drink from the river of silence 
shall you indeed sing.  
And when you have reached the mountain top, 
then you shall begin to climb.  
And when the earth shall claim your limbs, 
then shall you truly dance.  

At this time I would ask friends and colleagues of Wes to 
address the Court. If it please the Court, may I call on John 
Sennett of Broken Bow to offer his remarks? 

JUDGE IRWIN: Good morning.  
MR. SENNETT: Good morning. I'm always nervous when I 

stand here. So you'll have to put up with that. Your Honors, may 
it please the Court: first I want to say how honored I am to be 
asked to speak today.  

I also acknowledge to you that I'm one of those that Judge 
Luther mentioned that has some trepidation about public speak
ing and so I hope you'll bear with me on these comments.  

We all come here today to honor our friend Wesley C. Mues.  
I hope you'll understand that I won't talk about Wesley Mues.  
I'll talk about my friend Wes.  

The other speakers today will no doubt speak of Wes's many 
accomplishments. They will speak of his family, they will speak 
of the sterling trial career, they will speak of his actions as a jurist.  

I can't speak about Wes's wisdom and his decisions from the 
bench. His legal analysis was always far ahead of mine. I can't 
speak of his trial expertise because the cases he handled weren't 
in the small claims court area where I excel.  

I can say that his wife and his children were always in the 
forefront of his mind. That we never met, we never saw each 
other when they weren't a major part of our conversations.  

My remarks, thank God, will be brief. But they are directed 
at my friend Wes. Wes, if you were seated here today with your 
peers I would say to you, your word was always your bond. You 
always cared about those around you. Your smile was infectious.  
Your analysis was thoughtful and concise. Your advice was 
always sound and honestly given. Your loyalty to your friends
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and clients was unshakable. Your wit and humor was dry and 
funny. Your friendship was and is treasured.  

Thank you, Wes, for the friendship. Thank you for the 
memories.  

Thank you.  
JUDGE IRWIN: Thank you.  
JUDGE LUTHER: I am pleased to call on Tom Monaghan of 

Omaha to pay tribute to Wes.  
MR. MONAGHAN: I thought I was going to be third. I didn't 

want to have to follow Sennett. He stole my speech. So read what 
I printed up because this will change some because of having to 
follow the poor country lawyer who is a good public speaker.  

May it please the Court: this is my first opportunity to appear 
in front of any of you, and I'm happy to do that. I would have 
rather Wes would have been here. But Judge Moore is a won
derful replacement.  

Supreme Court, Dwana, Adam, Colin: it is an honor for me to 
be here to speak about my friend Wes. And I'm not here as a 
lawyer, you're going to hear from other lawyers, I'm not here as 
a classmate, one of you is, others will speak. I never read any of 
his opinions. In my job I worried more about what Judge Urbom 
had to say than what this court had to say.  

But I knew him as a friend and that friendship started really 
after law school when he threw a party, he and Dwana threw a 
party. It was one of those adult parties after law school and it 
turned in to be kind of dignified and a little boring. And at 
10:00 o'clock everybody was gone but my wife and I. And Wes 
grabbed me and said, you can't leave. And we didn't. And we 
spent to the wee hours of the morning sitting listening to 
Roberta Flack and drinking Bond and Lillard, which is proba
bly the worst whiskey ever made. And it's the one that Wes 
loved the most.  

We became fast friends. We spent weekends together. We 
walked into each other's houses and we began giving each other 
advice, which really is kind of the meat of what I wanted to say.  
I think in many ways I'm responsible for Wes's success because 
I gave him a lot of advice.  

I told him not to go to Kearney. I told him not to move to 
Kearney, he wouldn't like it. And he loved it. I told him that when
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he first applied to be a judge that he wouldn't like the process and 
he ought not do that. And yet he wasn't put off by the process.  

And he tried again. I told him this time he wouldn't like it, he 
wouldn't like the loneliness of being a judge, he would miss the 
practice of law, he wouldn't like the work, the term papers that 
you have to write every couple of weeks. And I was right about 
part of it, he missed the practice and he missed working with 
clients. But he loved the rest of it.  

I used to come see him in his office and he creaked the win
dow open because he was in a nonsmoking area. And I don't 
know why he had the window open, but he loved sitting at the 
computer. And he loved writing and he loved trying to make his 
opinions as perfect as they could be.  

But I'm really here as a friend. And a friend that stayed with 
me for a long, long time. Even though we were far apart and we 
didn't see each other often, we talked often. As I said, I gave him 
his bad advice. He always gave me good advice, but I never fol
lowed it. So I suppose we're even.  

But everybody in this room was his friend. And all of us loved 
him. And we will continue to love him. And there will be a huge, 
great loss in this community. Not because of the qualities that he 
exhibited as a lawyer, not because of the qualities of his scholar
ship and writing opinions, although those will last for a long time.  

Some will miss him as a father, some will miss him as a hus
band, but all of us will miss him as a friend.  

Thank you.  
JUDGE IRWIN: Thank you, Mr. Monaghan.  
JUDGE LUTHER: Judge Graten Beavers practiced with Wes 

for 11 years before he took the bench in 1991. May Judge Beavers 
address the Court? 

JUDGE IRWIN: Good morning.  
JUDGE BEAVERS: Good morning. May it please the Court, 

family, friends and colleagues of the Honorable Wesley C. Mues: 
I've never forgotten the first time that I met Wes in September 

of 1979 when I interviewed for a job with the Knapp law firm in 
Kearney. After my interview with Mr. Knapp, he introduced me to 
Wes who then shook my hand. To say that Wes had a firm hand
shake is a gross understatement. I had to grin and bear the firm
ness of his larger hand, which nearly brought me to my knees.
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Shortly thereafter I became a member of the firm and Wes 
and I remained partners for 11 years before I took the bench in 
1991. Judge Luther came to the firm in 1981 and it was there 
that I formed, with the two of them, among the most meaning
ful of the relationships that I've had in my lifetime. I learned 
over the course of those years that Wes's firm handshake belied 
his gentle and caring nature.  

In preparing for this talk I asked Ms. Patti Swift, who was a 
secretary with our firm during those years, what she remem
bered most about Wes. Patti reminded me that Wes was always 
quick to ask about the well being of our children, spouses, par
ents or other family members with whom he was acquainted.  
Even if you had met Wes only recently, you had the feeling that 
he was interested in you, and that he was someone that you 
could trust.  

Wes often talked of his family. He would mention things that 
Dwana was doing in school when she was obtaining her masters 
degree, and later about her work. He also talked lovingly of his 
sons, Adam and Colin, the ball games and other activities they 
were engaged in when they were younger and their educational 
pursuits later on.  

In the years that Wes and I were partners I constantly con
sulted him on cases that I was handling. There was absolutely no 
one better to sit around with and discuss the law or strategy to 
apply in a given case. Wes always gave very freely of his time 
and always brought to the discussion an angle, thought, or strat
egy which I had not previously considered. Because of his prior 
experience clerking in federal court, when I had a case pending 
in that court Wes was particularly helpful in guiding me through 
the bewildering maze of federal procedure.  

We always celebrated the end of successful cases in our firm, 
usually with champagne in the library. On one such occasion as 
Wes opened a particularly volatile bottle the cork shot out, shat
tering the plastic covering on the overhead florescent lights. There 
are many similar events of a minor nature etched in my memory.  
Wes also distinguished himself as the only one in our firm, includ
ing the very talented Jim Knapp, to settle a case for one million 
dollars and later to obtain a jury verdict for 1.6 million dollars in 
personal injury cases. He was simply an extraordinary lawyer.
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Most of you who knew Wes knew that he had a keen intellect 
and quick wit. However, Wes was not generally one to do today 
what could be put off until tomorrow. In fairness, this may have 
been due to his heavy work load and constant improvement of 
product as much as procrastination. I remember numerous 
instances, however, in the days before fax machines and overnight 
couriers when Wes's secretary would deliver a brief to the 
Supreme Court the day it was due by driving it to Lincoln.  

Wes very often worked long hours and late nights. Many is the 
time I would work from 7:00 to 10:00 in the evening and go 
home. Wes would often stay until midnight or later. You always 
knew if Wes was under the gun for a brief or other project because 
his door would be closed and he often would have a piece of paper 
taped to his door imploring the rest of us to "please leave me 
alone". At such times only his secretary, Judy Heisermann, was 
permitted admittance and for the most part we respected his 
wishes. Wes was one of the hardest working attorneys I have ever 
known. Still, it seemed he would make time for the rest of us 
when we needed him.  

When Wes became a member of the Court of Appeals in 1994, 
within a few weeks of Judge Luther taking the bench, it was as 
though we were all together again working toward our common 
goals. When he was on the Court of Appeals, Wes maintained his 
office in Kearney just across the hallway from county court. This 
allowed us to continue and renew our access to each other where 
we periodically discussed legal issues of interest to the two of us.  
We went to lunch at least every month or two. Sometimes he and 
I, along with Judge Jorgensen and Judge Icenogle, as all of the 
judges in Buffalo County would go to dinner together. I will 
always remember these times which promoted an even greater 
spirit of camaraderie and greater understanding among the vari
ous levels of Nebraska courts.  

I will always cherish the years that I had with Wes as a partner 
and as Nebraska judges. Wes was one of the best and most endur
ing friends that I've had in my lifetime. There's a picture hanging 
in my office, as there is in Judge Luther's office and as there was 
in Wes's office, of the three of us taken the day Teresa was sworn 
in as a district judge. That picture and the memories it evokes 
reminds me every day of my legal heritage, the importance of
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long lasting friendships and just how temporary and precious life 
really is.  

I have my old friend Wes to thank for many of the lessons I've 
learned in law and in life. Although I didn't see Wes every day 
or even every week during the last seven or eight years of his 
life, knowing he was there was a great comfort to me. And I miss 
him still.  

Thank you very much for the honor of allowing me to express 
my thoughts on this extraordinary individual.  

JUDGE IRWIN: Thank you, Judge Beavers.  
JUDGE LUTHER: Dr. Steve Bennett of Kearney, Nebraska is 

a close friend of Wes and Dwana. If it please the Court, may Dr.  
Bennett address the Court? 

JUDGE IRWIN: Good morning, Doctor.  
DR. BENNETT: Good morning. It may seem strange that a 

doctor is standing in front of the Supreme Court, but Wes would 
have been intrigued by that idea.  

Other than family, most of the people that are here today to 
remember Wes were colleagues, fellow students at law school, 
fellow lawyers and fellow judges. And most everyone in this 
room has known Wes and Dwana for a longer period of time 
than my wife Mary and I. But with all due respect to this court 
which Wes revered, with all due respect to the judges and jus
tices that Wes was honored to serve with, to the profession of 
law that Wes loved, there was so much more to Wes than a stel
lar career as a lawyer and judge. This is the Wes that I would like 
to portray today: a husband, a father, and a friend.  

To all the lawyers that are here, most of you will understand 
that he devoted so many nights and weekends to his clients 
because he cared about them and he cared about their problems 
that he was bound to solve. But he was always there for Adam 
at his basketball games and his tennis matches. As a judge he 
devoted his mind to the pressing issues of the day, but Wes 
always was there for Colin for his football games on Friday 
nights and the endless summer of baseball. There were days that 
Wes traded his cherished judicial robe for an apron, cooking hot 
dogs with Dwana at the baseball fields concession stand.  

Mary and I, along with our friends Jerry and Tami Hellman, 
shared our family vacations with Wes and Dwana. And the six of
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us shared the joys of watching our combined six children grow 
and become personalities of their own and together a family 
among themselves.  

For 15 years our family went on such trips as camping and 
tubing at Long Pine, where Wes always reminded us that the 
water temperature felt like 10 below zero. We went horseback 
riding at Platte River State Park where the temperature outdoors 
and in our cabin was a little over 106 degrees. Unfortunately, it 
took Wes and I three days to find the air conditioned lodge on 
the last day of our three day vacation. We became adventure
some and went jet skiing and rented a house boat at Lake 
Okoboji, only to find that the lake was turning over and every
thing became stained green.  

When the children were older it was time for the six of us to 
spread our wings from the comforts of Nebraska and to go to 
such places as Cape Cod, Massachusetts, Grand Lake, Colorado, 
and Hilton Head, South Carolina. The memories of these trips 
and all of our family trips will last forever.  

The laughter, the singing around the campfire, remembering 
how one of us fell asleep on the beach in Hilton Head while the 
rest took a walk and when we returned two hours later Wes was 
sitting there still asleep looking like a New England lobster.  

Remembering the sight of one of us jumping off the house 
boat to show they could still do a cannonball, only to find that 
there was no ladder to climb back up on. And yet we laughed 
and forever had stories to tell, no matter how bad it sounds to 
you today. It was the glue that bound our lives together in friend
ship and in love.  

The Hellmans had two girls, Mary and I had two girls, and 
Wes and Dwana had two boys. And there were many times that 
we each adopted each other's children as our own. Although 
Wes may not have been able to understand the intricacies of the 
female sex during teenage years, he always had something kind 
and complimentary to say to our children and our children 
remember that kindness of Wes to this date.  

Wes wasn't perfect. But as a friend I cannot remember in 21 
years when we had harsh words with each other or said things 
that we regretted. Unfortunately we both had the bad habit of 
smoking cigarettes. I lost count of the times that we quit, both
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together and by ourselves, only to find that each of us were 
chewing Nicorette gum or wearing the patch. But truly there was 
only one of us that chewed the gum, wore the patch and smoked 
at the same time.  

You may be surprised to hear that in high school Wes played 
football and he was considerably bulkier than he was in his adult 
days. Now, I've always had a problem with weight. And Wes, 
well, Wes always thought he had a problem with weight. But I 
stopped sharing diets with Wes when a mutual friend introduced 
us to the infamous cabbage soup diet. Wes ended up loving that 
diet, and he loved cooking that soup even when he didn't want 
to diet. And I was still trying to figure out how my system could 
respond to the overload on cabbage.  

Wes truly loved his heritage and his family roots, no matter 
how humble they were. It took 20 years for Mary and I to go 
with Wes and Dwana to their hometown of Arapahoe. It was the 
4th of July 1999, and it was one of the hottest and windiest days 
of that celebration. We toured the quilt show at the Arapahoe 
Community Center and Wes reflected on his childhood with so 
much pride as he showed us the home where he grew up and the 
present home of his mother. And we spent the day watching the 
4th of July parade in front of Ward's law firm, comfortable in 
small town America sitting on lawn chairs with a few well used 
soft cushioned legal chairs.  

We stopped at Dwana's brother Kevin's home and Wes seri
ously told Kevin, "Dr. Bennett is really interested in learning 
more about the physics of fireworks." The problem was, unfor
tunately, that Kevin took Wes seriously and I politely had to 
stand there and listen for the next 45 minutes while Wes, my 
friend, was sitting in the corner with his typical devious Mues 
smirk. He felt at home, though, and he was comfortable with his 
birth place of Arapahoe and he was at ease with those persons 
he loved.  

Wes loved the written word, as Teresa had previously said, 
and he took his professional responsibility to write extremely 
seriously. It may not surprise many of you that Wes really did 
love the dry wit of Garrison Keillor. But Wes may have surprised 
some by his love of poetry. He spent two hours listening to the 
real Dr. Patch Adams recite poetry one evening when Patch
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Adams was a guest at my home. And Wes repeatedly said that 
he could have spent more than one evening listening to the 
beauty of the words of poetry.  

My life and the lives of so many were made much more com
plete just by knowing someone like Wes who gave so much 
more than he received and had compassion and love for his 
friends. A little of me died along with Wes that day in October, 
but the memories are still here. The legacy of Wes unfortunately 
may not be in his legal opinions because his brilliance was 
extinguished way too early. But his legacy will live on in the 
lives of all of us in this room if we do one thing every day that 
would make Wes proud. Look into the eyes of Adam and Colin 
and you will see Wes and those eyes are twinkling back at you 
like he was here with us today.  

Shalom, my friend.  
JUDGE IRWIN: Thank you.  
JUDGE LUTHER: Scott Sidwell of Kearney, Nebraska is a 

former law partner, neighbor and friend of Wes's and will offer 
his remarks.  

JUDGE IRWIN: Good morning.  
MR. SIDWELL: Good morning. Your Honors, may it please 

the Court, members of the Court of Appeals, members of the 
Supreme Court, Dwana, Adam, Colin, members of Wes's family 
and friends: 

I was privileged to practice law with Wesley Mues from 1976 
to 1982. And more significantly, Wes was my friend, colleague 
and mentor.  

When the day came in March 1982 that our professional paths 
diverged, it was a difficult and traumatic day. One of the last 
things I did when we parted that day was to give Wes a soap 
stone carving of a Sioux Indian warrior that had always sat on 
my desk and that Wes had always been fond of. There was an 
inscription on the base: "Today is a good day to die." 

My understanding of the meaning of that phrase has changed 
since that long ago day. I know now that it speaks not only of 
meeting a life and death challenge with courage but its deeper 
meaning, its more important meaning, relates to how we live 
our lives.
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That is what gives the phrase special meaning for me when I 
remember my friend Wes and why it came to mind as I thought 
about what I would say today.  

"Today is a good day to die" is not about death. It is about 
doing what is right in the face of all odds. It is about champi
oning the things that are universally recognized as good; things 
that all mankind in every culture and every age have revered.  

Things like being a good father, husband, friend, being a good 
provider, being honest, forthright, loyal, standing up to the bully.  
Being mindful of the needs of others less fortunate, sharing.  
Being willing to contribute talents and insights gained from 
experience. Literature throughout recorded history has itemized 
these virtues which we ascribe to our heroes.  

I do not have to make Wes a larger than life hero to tell you 
the man I knew was a good father, husband, friend. Honest, 
compassionate, charitable. And in the face of great challenge I 
always found confidence and reassurance knowing Wes was 
there too.  

"Today is a good day to die." The inscription on the soap stone 
warrior I gave Wes 19 years ago was a memento of our friendship 
and I recognize now how often it reflected how Wes lived his life.  
And that is why it has even more special meaning today.  

Thank you.  
JUDGE IRWIN: Thank you.  
JUDGE LUTHER: If it please the Court, I would ask Doug 

German, former classmate, and friend of Wes, to make a few 
comments.  

JUDGE IRWIN: Good morning, Mr. German.  
MR. GERMAN: Good morning. Members of the two courts, 

family members, friends, may it please the Courts: 
Gandhi said something to the effect: we gain our compas

sion from our suffering. And a wise friend taught me that 
humor is the ability to get distance from one's self. And that 
same wise friend taught me the importance of meekness; the 
ability to be patient and mild, not resentful. These qualities of 
character are what endeared Wes to me. His compassion, his 
humor, and his meekness. Meekness in the very best sense of 
that word.
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Wes and I entered law school at Nebraska in the fall of 1969.  
We had already witnessed the three assassinations, the civil 
rights movement and city riots. We were in the midst of the war 
in Vietnam. A large number of our class members were Vietnam 
veterans recently returned. And we were about to experience 
Watergate. Drugs, sex and rock and roll was the mantra.  

Those were exciting and difficult times. We were becoming 
lawyers at a time when our institutions were being questioned 
and challenged. And it was a time when core values were tested.  
Fundamental values like accountability, fairness, equality and 
justice were asserted, challenging the norm, country right or 
wrong, the establishment.  

I remember clearly something that C. P. Snow, a renowned 
English philosopher and essayist, said at the time. He observed, 
the true test of the members of this young generation will be 
whether they believe in and fight for these same values when 
they are in their seventies.  

Wes hung on to the fundamental values he had gained as a 
youth, he tempered them with what he learned during these 
challenging times, and I'm pleased to observe that he was true 
to these values throughout his adult life. I am confident Wes 
would have met the C. P. Snow test.  

The world has turned over many times since Wes and I first 
met in law school. He left a very special impression on me.  
During the three years we studied together and the times we 
shared Wes shared his grace, his compassion and wit.  

His genuineness drew respect from many quarters. He did not 
have a mean bone in his body. He knew anger. He certainly could 
dislike someone. He had strong opinions, but seemed to never 
envy or despise. He did not harbor bitterness. He was a fighter 
but he had no need to belittle or destroy. He moved on quickly to 
humor, forgiveness and compassion. The joys of life. He let go.  
He moved on.  

I wish Wes could have grown old with us. I wish he could have 
become an old judge; bored, let's go fishing instead kind of judge.  
One that could write opinions with a flair, a license and a nothing 
to lose, no fear abandon. One that told long-winded stories that no 
one wanted to hear and young attorneys had to sit and listen to 
like they cared. I wish he could have. I'm angry that he can't.
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Some time's passed since Wes was taken from our midst and 
it is now time to begin to move on. There is a life to be led. A life 
to be enjoyed. A life to try to understand.  

Some years ago I went to Kansas City to hear Dylan play his 
music. Dylan, as you may know, every few years takes off in an 
entirely different direction with his music. This frustrates, dis
appoints and angers his fans. They want yesterday back.  

His Kansas City concert was one of those occasions. The fans 
were stunned. It was silence between songs. Dylan sensed this 
but wailed and mumbled on, saying nothing all night. Finally, at 
the end of the last song, knowing how his fans felt and where 
they were, he leaned into the microphone and said, "I don't know 
about you, but I'm moving on." 

I loved this good friend, this good man, Wes. His presence 
and his being were special. The joy of his friendship will be with 
me all the days of my life. And now I don't [know] about you, 
but I'm moving on. As we all must.  

Thank you.  
JUDGE IRWIN: Thank you, Mr. German.  
JUDGE LUTHER: I asked Judge Warren Urbom to speak 

today not only because Wes had admired him a great deal but 
because he is Dwana's uncle. May the Honorable Warren Urbom 
address the Court? 

JUDGE IRWIN: Good morning, Judge.  
JUDGE URBOM: May it please the Court, members of the 

Supreme Court: 
I speak on behalf of the two families of Wes Mues: the Mues 

family into which he was born and the Urbom family into which 
he married.  

One of us who is here knew Wes as a son. One knew him as 
a husband. Two knew him as a father. Some of the others knew 
him as a brother or uncle or nephew. The rest of us knew him as 
an in-law whom we respected and admired. All of us loved him.  

My choice is to introduce to you the members of the families 
who are here. I don't guarantee that my list is perfect. It was 
changed as I walked in the door, so we shall see. I think it is not 
necessary that I ask the people whom I name to acknowledge 
who they are. I don't think that's as important as that you know 
who is here.
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His mother, Frances Debban is here. His widow, Dwana is 
here. His two sons, Adam and Colin and Colin's girlfriend Megan 
Rierdon are here. His brother, Robert Mues, and Robert's wife, 
Roxie, and Robert and Roxie's daughter, Jamie Jankovitz, and 
Jamie's baby daughter, Madison.  

Wes's brother, Victor Mues, and Victor's wife, Ann, and 
Stuart Mues. Wes's aunt Luella Ruff, his aunt Fern Noltie. Wes's 
father-in-law and mother-in-law, Ward and Darien Urbom.  
Dwana's brother and sister-in-law, David and Chris Urbom, Erin 
and Sarah. Dwana's brother and sister-in-law, Kevin and Mitzi 
Urbom. Winnie Mussman.  

I do nothing more than to do that. And thank you each of you 
for bringing this memorial to us. And to thank each of the 
speakers who have spoken so beautifully about the man whom 
we all knew, admired, respected and loved.  

Thank you. Thank you.  
JUDGE IRWIN: Thank you.  
JUDGE LUTHER: In hearing the parts of Wes's life that 

other[s] choose to remember and recount, we learn a great deal 
about learning to live a well-lived life. He told us that there was 
room for integrity and idealism in the practice of law and in the 
judicial system, that law was not just a way to live but a way to 
live greatly.  

As a teenager I remember reading a book which attempted to 
help one measure how their life was going. The test was simple.  
At the end of each day you asked yourself two questions. Are 
you content with where you've been and are you proud of who 
you are? At the end of the day on October 25th, 1999 I know 
Wes could answer with confidence: "I'm content with where 
I've been and I'm proud of who I am." 

Finally, members of the Court, I move that the foregoing 
remarks be memorialized in the permanent records of this court 
and that a copy of that record be presented to the family of Judge 
Wesley C. Mues.  

Thank you.  
JUDGE IRWIN: That motion is granted.  
I'd like to take an opportunity just to follow up on Judge 

Luther's request there. For the lawyers, as well as the non
lawyers, members of this audience, this entire proceeding has

cx
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been taken down by this court reporter over here on my right.  
Which is a bit unusual.  

What we will be doing is having this typed up in transcribed 
form and not only distributed to the family members and some 
of the members of the bench here today, but this entire service 
is going to go into what we call the Northwest Reporter, which 
doesn't mean much to anybody except maybe the lawyers here.  

But what it is, it's a system that we have that if you have seen 
law books like this on TV shows, this is the reporter system, 
made up of hundreds and hundreds of volumes. And the reason 
that it contains several hundred volumes is because all the opin
ions that are written by the Supreme Court and the Court of 
Appeals, the opinions written by Wes, are in there. And now, in 
addition to those opinions being in there, what is going to be in 
there is a transcript of what everyone said here today.  

I think I am very safe in saying that every member on this 
court would like to have made remarks. I think there are many 
of you who would have liked to have made your own remarks 
who knew Wes, lived with Wes. What we did, through Judge 
Luther and Judge Inbody's efforts, is we tried to recruit the peo
ple who we thought could make representative remarks of his 
life in the profession and his life on the personal side.  

And I think it's important, and this court thought it was impor
tant enough to conduct the session today to put it in the law 
books, so to speak, so that people could see not just our written 
opinions but they see the life of the judge, the life of a person.  

With that, I would like to adjourn this session. But I would 
invite all of you to stay for as long as you like to greet each 
other, to visit with each other.  

And again, to the family, all the friends of Wes, to all the 
lawyers and members of the judiciary who appeared here today, 
we thank you very much for being here.  

This special ceremonial session of the Court of Appeals is 
now adjourned.  

Thank you.  
(10:49 a.m. proceedings adjourned.)

cxi
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I. Workers' Compensation: Presumptions. Neb. Rev. Stat. § 48-162.01(3) (Reissue 
1998) gives the presumption of correctness to any rehabilitation plan given by a duly 
appointed counselor as well as any opinion of that counselor given as a result of a loss 
of earning power evaluation.  

2. Workers' Compensation: Words and Phrases. The loss of earning power evalua
tion under Neb. Rev. Stat. § 48-162.01(3) (Reissue 1998) refers to the process as 
opposed to a single document.  

3. Workers' Compensation: Judgments. All parties are entitled to reasoned decisions 
which contain findings of fact and conclusions of law based upon the whole record 
which clearly and concisely state and explain the rationale for the decision.  

4. Workers' Compensation: Statutes: Presumptions: Appeal and Error. An opinion 
of the Nebraska Workers' Compensation Court which does not mention and consider 
the applicability of a clearly, or even likely, applicable statutory presumption does not 
provide a basis for meaningful appellate review.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Todd Bennett, of Rehm & Bennett, for appellant.  

John R. Hoffert, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellee.  

HANNON, CARLSON, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

The Workers' Compensation Court awarded Jose Mauricio 
Rodriguez benefits against Monfort, Inc., for vocational rehabil
itation as well as other benefits which are not disputed in this 
appeal. Monfort applied for review by a review panel, alleging 

(1)
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the trial judge erred in awarding vocational rehabilitation bene
fits and in not affording a rebuttable presumption to the court
appointed vocational rehabilitation counselor's opinion that 
vocational rehabilitation was not warranted. The review panel 
concluded Neb. Rev. Stat. § 48-162.01 (Reissue 1998) requires 
the trial judge to at least state the rationale for his rejection of the 
counselor's opinion, and therefore it remanded the case for fur
ther consideration. Rodriguez appeals, alleging that the review 
panel erred in (1) holding that the counselor's opinion was enti
tled to a rebuttable presumption and (2) overturning the trial 
judge's determination that Rodriguez was entitled to vocational 
rehabilitation. We find that (1) the counselor's opinion was enti
tled to a rebuttable presumption of correctness pursuant to 
§ 48-162.01(3) in this case and (2) with respect to the counselor's 
opinion, the trial judge's opinion was not a well-reasoned deci
sion as required by Workers' Comp. Ct. R. of Proc. 11 (1998), 
and that therefore the review panel was correct in remanding the 
case for the trial judge to state his reasons why the counselor's 
opinion was not given the statutory presumption or why that pre
sumption was rebutted in this case. Accordingly, we affirm.  

BACKGROUND 
On March 2, 1999, Rodriguez filed a workers' compensation 

claim against Monfort, alleging that he sustained an injury aris
ing out of and in the course of his employment as a box thrower 
on May 21, 1997. Rodriguez sought temporary and permanent 
disability, payment of medical expenses, vocational rehabilita
tion, waiting-time penalties, attorney fees, and interest. Monfort 
disputed Rodriguez' claim, and the matter was tried on 
November 10, 1999.  

Monfort hired Rodriguez on May 8, 1997, as a "box thrower." 
This position stacks boxes of meat weighing 75 to 100 pounds at 
a level above the shoulders. On May 21, Rodriguez began to have 
pain in his left elbow. While the pain in his left elbow was his ini
tial complaint, Rodriguez later began to complain of pain in both 
shoulders as well. Rodriguez' treatment focused on these areas, 
and Monfort has not appealed the trial judge's determination that 
the injuries to Rodriguez' left elbow and both shoulders occurred 
in the course of and during his employment. We will not further

2
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describe his injuries or treatment because the narrow issues on 
appeal pertain only to the counselor's reports and opinion.  

Because of the physical limitations placed upon Rodriguez by 
his injuries and the medical restrictions prescribed by his doc
tors, Monfort assigned Rodriguez to the job of "clod opener." 
This job involved using a hook to turn cattle riding on a chain 
and then using a knife to make a "one foot" incision. Rodriguez 
testified that turning the cattle made his shoulders pop and 
crack. He further stated that he had to use a great deal of force 
to insert the knife and make the cut, and at times, the pain in his 
arms made him drop the knife. The motions were repetitive, and 
Rodriguez estimated he made approximately 5,000 cuts per 
hour. Accordingly, he testified that he did not believe he could 
continue working as a clod opener. Monfort moved Rodriguez 
from job to job in the plant; according to Rodriguez, most of the 
jobs were not within his medical and physical restrictions, and 
one of the main problems he had with his supervisor was that the 
supervisor assigned him to such jobs.  

The evidence indicates a dispute as to whether the job of clod 
opener was within Rodriguez' abilities and restrictions. A phys
ical therapist performed a jobsite analysis report on the job and 
indicated that it was appropriate and within Rodriguez' restric
tions. The report noted that the cut appeared easy to make, 
requiring very little effort in movement. The report further com
mented that only the "handling portion" fell outside Rodriguez' 
work guidelines. The report concluded that in the therapist's 
best judgment, the minimal gripping to do the job would not 
aggravate Rodriguez' injuries.  

The Workers' Compensation Court appointed Michelle Holtz 
as the vocational rehabilitation counselor in this case. Holtz met 
with Rodriguez on June 17, 1999, and with the assistance of an 
interpreter, conducted an initial evaluation and obtained infor
mation pertaining to Rodriguez' medical, educational, and work 
history. In a letter dated June 30, 1999, Holtz informed the par
ties' attorneys that their requests for services were inconsist
ent-while both parties requested a loss of earning power eval
uation, Rodriguez' attorney also requested vocational testing 
with a report, initial vocational evaluation and rehabilitation rec
ommendations, and vocational rehabilitation services. Holtz
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stated that "it was [her] opinion that vocational rehabilitation 
services [were] not appropriate at this time due to the fact that 
Mr. Rodriguez is currently employed with Monfort in an alter
nate position that pays an hourly wage comparable to his pre
injury wage rate ($7.30 per hour)." Holtz closed her letter by 
stating that she would proceed with the loss of earning power 
evaluation unless the parties objected, but she also added that if 
Rodriguez' vocational status changed or if his doctors found his 
current job physically inappropriate, then vocational rehabilita
tion services would be initiated.  

In a letter dated August 13, 1999, Holtz explained that the 
Workers' Compensation Court had asked her to provide voca
tional rehabilitation services and a loss of earning capacity eval
uation based on Rodriguez' May 21, 1997, injury to his left 
elbow. Holtz requested clarification from the parties as to 
whether she was to consider the injuries to his shoulders in her 
analysis or whether she was to consider only those restrictions 
related to the left elbow injury. At that point, Holtz expressed 
her uncertainty as to whether Rodriguez was even entitled to a 
loss of earning capacity if she was to only consider the May 21 
elbow injury. Holtz further stated that it appeared that voca
tional rehabilitation services were not necessary at that time 
because the jobsite analysis, which was apparently reviewed and 
approved by one of Rodriguez' doctors, listed his current job as 
falling within the restrictions of Rodriguez' key functional 
capacity assessment.  

Holtz' August 24, 1999, report on her loss of earning capac
ity analysis on Rodriguez began with a summary of his back
ground and medical history as well as his current status and 
functional restrictions. Holtz concluded that a loss of earning 
capacity assessment and vocational rehabilitation services were 
not warranted at that time because Rodriguez did not sustain a 
body as a whole injury on May 21, 1997. In a subsequent 
explanatory letter responding to Rodriguez' attorney, Holtz 
stated that the clod opener job was classified as a "'[vIery 
Light"' job with "'lifting of 10 pounds maximum and occa
sionally lifting and/or carrying small articles'" where reaching 
was done only on an occasional basis. The only lifting required 
was that of the knife.

4
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In the trial judge's order filed December 16, 1999, he stated: 
I believe that [Rodriguez] has pain performing the posi

tion of a clod opener. I realize [the physical therapist] 
believes [Rodriguez] can perform the position but it is 
[Rodriguez] who is performing the position and due to the 
constant repetitive nature of the duties to make two cuts 
every 15 seconds, there is a basis for [Rodriguez] to have 
pain which I believe he has. I find that [Rodriguez] is enti
tled to rehabilitation services. Rehabilitation services need 
not begin until the problems that [Rodriguez] is having 
with his right hand is treated by Dr. Lesiak. This saves 
[Monfort] the cost of paying for rehabilitation services 
which at this time would be premature.  

The above-quoted language, when supplemented by a four
sentence paragraph on wages and temporary total disability ben
efits, constitutes the entire analysis provided by the trial judge to 
support the award he provided to Rodriguez. The trial judge 
ordered (1) that Rodriguez receive temporary total disability 
benefits, (2) that Monfort pay future medical expenses including 
but not limited to surgery for Rodriguez' left elbow and both 
shoulders, and (3) that Rodriguez receive rehabilitation services 
as set forth in the trial judge's analysis.  

Monfort appealed to a review panel of the Workers' Com
pensation Court alleging that the trial judge erred legally and 
factually in his award of vocational rehabilitation services and 
that the trial judge failed to accord the statutory rebuttable pre
sumption of correctness to Holtz as the court-appointed voca
tional rehabilitation counselor, and requesting that the review 
panel reverse the award. In its order, the review panel stated it 
distilled Monfort's two assignments to a complaint that the trial 
judge failed to comply with § 48-162.01 by affording the coun
selor's opinion a rebuttable presumption. It reviewed the evi
dence and stated, "We believe the standard to require at a mini
mum a discussion by [the trial judge] setting forth his rational 
for rejecting the [counselor's] opinion," and therefore it 
remanded the case for further consideration by the trial judge.  

Rodriguez now appeals to this court, and Monfort has not 
cross-appealed.
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ASSIGNMENTS OF ERROR 
Rodriguez alleges that the review panel erred in (1) holding 

that the vocational rehabilitation counselor's opinion was enti
tled to a rebuttable presumption and (2) overturning the trial 
judge's determination that Rodriguez was entitled to vocational 
rehabilitation.  

STANDARD OF REVIEW 
Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1998), an 

appellate court may modify, reverse, or set aside a 
Workers' Compensation Court decision only when (1) the 
compensation court acted without or in excess of its pow
ers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation 
court do not support the order or award....  

Regarding questions of law, an appellate court in work
ers' compensation cases is obligated to make its own 
determinations.  

(Citations omitted.) Variano v. Dial Corp., 256 Neb. 318, 322, 
589 N.W.2d 845, 849 (1999).  

ANALYSIS 

Whether Entitled to Rebuttable Presumption.  
In his first assignment of error, Rodriguez argues that the 

review panel misapplied § 48-162.01(3) and therefore erred in 
finding that Holtz' opinion was entitled to a rebuttable pre
sumption of correctness. Section 48-162.01(3) states in perti
nent part: 

An employee who has suffered an injury covered by the 
Nebraska Workers' Compensation Act shall be entitled to 
prompt medical and physical rehabilitation services. When 
as a result of the injury an employee is unable to perform 
suitable work for which he or she has previous training or 
experience, he or she shall be entitled to such vocational 
rehabilitation services, including job placement and 
retraining, as may be reasonably necessary to restore him 
or her to suitable employment.

6
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... If [an employer and employee] are unable to agree 
on a vocational rehabilitation counselor, the employee or 
employer or his or her insurer shall notify the compensa
tion court, and the compensation court shall select a coun
selor from the directory of vocational rehabilitation coun
selors established pursuant to subsection (2) of this 
section.... The vocational rehabilitation counselor so cho
sen or selected shall evaluate the employee and, if neces
sary, develop a vocational rehabilitation plan. It shall be a 
rebuttable presumption that any vocational rehabilitation 
plan developed by such vocational rehabilitation coun
selor and approved by a vocational rehabilitation special
ist of the compensation court is an appropriate form of 
vocational rehabilitation. . . . Any loss-of-earning-power 
evaluation performed by a vocational rehabilitation coun
selor shall be performed by a counselor from the directory 
established pursuant to subsection (2) of this section and 
chosen or selected according to the procedures described 
in this subsection. It shall be a rebuttable presumption that 
any opinion expressed as the result of such a loss-of
earning-power evaluation is correct.  

(Emphasis supplied.) Rodriguez argues that Holtz' opinion is 
not entitled to the presumption because she did not develop a 
rehabilitation plan nor did she perform a loss of earning power 
evaluation.  

[1,2] We find Rodriguez' reading of the statute incorrect and 
therefore find his argument on this assignment without merit. The 
parties do not dispute that Holtz was an authorized court
appointed vocational rehabilitation counselor. Section 
48-162.01(3) clearly gives the presumption of correctness to any 
rehabilitation plan given by a duly appointed counselor as well as 
any opinion of that counselor given as a result of a loss of earning 
power evaluation. See Variano v. Dial Corp., supra. Rodriguez 
argues that Holtz did not perform a final loss of earning capacity 
assessment and that therefore Holtz' opinions are not entitled to 
the statutory presumption. This argument is largely refuted by the 
conclusion in Variano that the loss of earning power evaluation 
under § 48-162.01(3) refers to the process as opposed to a single 
document. It seems clear that if the process results in a conclusion
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that there is no loss of earning power, the opinions in connection 
with that conclusion are entitled to the statutory presumption. The 
argument is further refuted by a close reading of the statute. While 
at one point the statute speaks of rebuttable presumption for the 
vocational rehabilitation plan developed by the counselor, it also 
states, "It shall be a rebuttable presumption that any opinion 
expressed as the result of such a loss-of-earning-power evaluation 
is correct." Anyone reading Holtz' "Loss of Earning Capacity 
Analysis" and her three separate letters regarding Rodriguez' case 
would agree that Holtz' opinion that vocational rehabilitation was 
not warranted was expressed in connection with the appropriate 
process. We conclude that the presumption under the statute 
applies to her opinions in this case.  

Whether Entitled to Vocational Rehabilitation.  
Rodriguez also alleges that the review panel erred in revers

ing the award and remanding the case for further consideration 
of the applicability of the rebuttable presumption, essentially 
arguing that vocational rehabilitation is justified in this case.  
The trial judge's award refers to the physical demand assess
ment made by the physical therapist, which is included within 
the same exhibit as Holtz' report and correspondence, but the 
award does not express any consideration of Holtz' opinions.  
The trial judge also found that he believed Rodriguez' testimony 
that he had pain performing his duties as a clod opener. We can
not tell if the trial judge ignored the statutory presumption or 
concluded that it had been rebutted. We agree with the review 
panel that in respect to the rebuttable presumption, the trial 
judge's opinion is unsatisfactory. However, we will express our 
dissatisfaction in the words of the existing rules and case law.  

[3,4] Rule 11 provides: 
All parties are entitled to reasoned decisions which con

tain findings of fact and conclusions of law based upon the 
whole record which clearly and concisely state and explain 
the rationale for the decision so that all interested parties 
can determine why and how a particular result was 
reached. The judge shall specify the evidence upon which 
the judge relies. The decision shall provide the basis for a 
meaningful appellate review.

8
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We conclude that this rule provides the standard by which the 
content of a Workers' Compensation Court trial judge's opinion 
must be measured. We also conclude that an opinion of the com
pensation court which does not mention and consider the appli
cability of a clearly, or even likely, applicable statutory presump
tion does not provide a basis for meaningful appellate review.  

Upon appeal to this court, the parties argue the applicability 
of the presumption and whether the presumption was rebutted.  
It is impossible for the parties or this court to tell which was the 
basis of the trial judge's decision. In Hale v. Standard Meat Co., 
251 Neb. 37, 554 N.W.2d 424 (1996), the Nebraska Supreme 
Court reversed the decisions of the review panel and the trial 
judge because it was not possible to determine whether the 
judge concluded that the evidence did or did not establish 
whether a certain condition was an occupational disease or 
whether the evidence established that the condition was caused 
by the employment. The court in Hale stated that without such 
findings, it could not make a meaningful review, and it further 
did not understand how the review panel could have done so 
either. See, also, Owen v. American Hydraulic, 254 Neb. 685, 
578 N.W.2d 57 (1998); Ross v. Baldwin Filters, 5 Neb. App.  
194, 557 N.W.2d 368 (1996). In both Owen and Ross, the review 
panel remanded the case to the Workers' Compensation Court 
trial judge for clear findings on important issues. In the instant 
case, we read the review panel's opinion as correctly concluding 
that it could not make a meaningful review without a trial 
judge's opinion which dealt with the statutory presumption pro
vided in § 48-162.01(3).  

We therefore refuse to consider the second error assigned by 
Rodriguez in this court and affirm the review panel's order 
remanding the case to the trial court for reconsideration under 
the statutes and for an opinion which complies with rule 11 of 
the Workers' Compensation Court.  

AFFIRMED.
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DENNIS G. SCHMIDT AND JOYCE E. SCHMIDT, APPELLANTS, 

v. THAYER COUNTY BOARD OF EQUALIZATION, APPELLEE.  

624 N.W.2d 63 

Filed March 20, 2001. No. A-00-469.  

1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization 

and Review Commission decision shall be conducted for error on the record.  

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on the 

record, an appellate court's inquiry is whether the decision conforms to the law, is sup

ported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Taxation: Valuation: Presumptions: Evidence: Proof: Appeal and Error. There 

is a presumption that a county board of equalization has faithfully performed its offi

cial duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence 

adduced on appeal to the contrary. From that point forward, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact based upon all the 

evidence presented. The burden of showing such valuation to be unreasonable rests 

upon the taxpayer on appeal from the action of the board.  

4. Taxation: Valuation: Proof: Appeal and Error. In an appeal from a county board 

of equalization, the burden of persuasion imposed on a complaining taxpayer is not 

met by showing a mere difference of opinion unless it is established by clear and con

vincing evidence that the valuation placed upon the taxpayer's property when com

pared with valuations placed on other similar property is grossly excessive and is the 

result of a systematic exercise of intentional will or failure of plain duty, and not mere 

errors of judgment.  
5. : _: _: _ . In an appeal from a county board of equalization, it must be 

demonstrated by evidence that the assessment of a board of equalization is grossly 

excessive and is a result of arbitrary or unlawful action, and not a mere error of 

judgment.  
6. Taxation: Valuation: Witnesses. A resident owner who is familiar with his or her 

property and knows its worth is permitted to testify as to its value without further 

foundation; this principle rests upon the owner's familiarity with the property's char

acteristics, its actual and potential uses, and the owner's experience in dealing with it.  

7. Taxation: Valuation. Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998) does not require 

use of all the specified factors in determining the actual value of real property for pur

poses of taxation, but requires use of applicable statutory factors, individually or in 

combination, to determine the actual value of real estate for tax purposes.  

8. Appeal and Error. An appellate court is not obligated to engage in an analysis which 

is not needed to adjudicate the case and controversy before it.  

Appeal from the Nebraska Tax Equalization and Review 
Commission. Reversed and remanded for further proceedings.  

Gregory C. Damman, of Blevens & Damman, for appellants.
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Daniel L. Werner, Thayer County Attorney, for appellee.  

HANNON, SIEVERS, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

This is an appeal from a decision of the Nebraska Tax 
Equalization and Review Commission (TERC) affirming a 
determination by the Thayer County Board of Equalization 
(Board) regarding the valuation of a quarter section of agricul
tural property. The taxpayers appeal on the ground that the val
uation was above market value for the land classes and soil 
types contained on the property. For the following reasons, we 
reverse, and remand for further proceedings.  

PROCEDURAL BACKGROUND 
This appeal from TERC involves a quarter section of agricul

tural real property in Thayer County, Nebraska, owned by Dennis 
G. Schmidt (Schmidt) and Joyce E. Schmidt. This quarter section 
is farmed as dryland. The acceptable range of assessment for 
agricultural land is from 74 to 80 percent of the actual value. See 
Neb. Rev. Stat. §§ 77-201 (Cum. Supp. 2000) and 77-5023 
(Cum. Supp. 1998). For convenience, we refer to the subject 
property as the "SWI/," and the dollar figures used herein are 
generally stated as the agricultural assessment as opposed to 
actual values. For the year 1999, the county assessed the SW/4, 
approximately 160 acres, at $126,750. The prior valuation had 
been $88,350. The Schmidts protested to the Board for the rea
son that the "[v]aluation is above market value for the land 
classes and soil types contained on this parcel" and requested a 
valuation of $99,840. The Board made no change to the valua
tion. The Schmidts appealed the Board's decision to TERC.  

Prior to the TERC hearing, the Schmidts filed an objection to 
the Board's calling witnesses identified in its witness list, as the 
list was not provided to the Schmidts 30 days prior to the hear
ing as required by TERC's order and notice of hearing and 
because the Schmidts had not been provided with the substance 
of any expert testimony as required by the order. TERC deter
mined that the Board had failed to comply with the order of 
hearing with respect to the witnesses and that no good cause had
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been shown to excuse or explain the failure. TERC therefore 
ordered that the Board was limited to calling two expert wit
nesses, the county assessor and a licensed appraiser, and the wit
nesses would be limited to testifying to those matters in the 
exhibits submitted by both parties and in the record. The experts 
were barred from conducting a "Review Appraisal" of the pro
fessional appraisal commissioned by the Schmidts.  

In TERC's findings and order affirming the decision of the 
Board, it determined that Schmidt's testimony as to the soil 
types in Thayer County and the productivity of that soil was 
based on the Thayer County soil survey. TERC found that 
Schmidt's opinion of value based on soil types had no founda
tion and therefore accorded it little or no weight. TERC further 
determined that five out of eight of Schmidt's comparable sales 
were not comparable and further found that Schmidt's opinion 
as to the value of the SW/. was competent but not credible.  
TERC also found that the appraisal the Schmidts had commis
sioned was deficient in respects similar to the reasons it dis
counted Schmidt's opinion of value and therefore accorded it no 
weight. TERC did accept the testimony of the expert witness for 
the Board that the valuation on the SW'h was correct and should 
not be changed. TERC ordered that the decision of the Board 
which denied the Schmidts' protest be affirmed and that the 
property be valued for the tax year 1999 at $126,750.  

The Schmidts appeal from the decision of TERC for the rea
sons that the valuation of the SW'1 is above the market value for 
the land classes and soil types and that TERC failed to properly 
consider the evidence. The petition on appeal prays that the mat
ter be remanded to TERC for the entry of an order finding that 
the proper valuation of the real property as of January 1, 1999, 
is $99,840.  

FACTUAL BACKGROUND 
At the TERC hearing, Schmidt testified that he has farmed 

since 1972 and has dryland farmed the SW' 4 since 1980, that he 
bought it for $800 per acre in 1983, and that he farms 960 acres 
total of irrigated and dryland property, some owned and some 
leased. He has a bachelor of science degree from the University 
of Nebraska in agricultural education. He testified that he
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believes he has knowledge of real estate values by attending 
sales; by researching the records of the county assessor, partic
ularly in preparing his protest; and by noting comparable sales.  
Schmidt prepared for the hearing before the Board by visiting 
the county assessor's office. The assessor showed him a map 
demarcating land referred to as "market area 1" and "market 
area 2." The SW/A was contained in market area 1. Schmidt 
asked for comparable sales used in determining the valuation of 
his property. The assessor directed him to a stack of prior sales 
that were used in the valuation of the entire county. Schmidt per
formed his own research by going through the stack of prior 
sales and selecting eight sales that were, in his opinion, compa
rable. He used sales of dryland ground that were within a radius 
of approximately 5 or 6 miles of the SW'A and had similar soil 
types. He admitted that two of his comparable sales were in 
1993, but he used them because they were of "a high percentage 
of Class 1 land," were located near the SWA, and were similar 
in topography to the SW'A. Using an old aerial photograph, 
Schmidt also produced a map of the SW' showing the soil types 
and percentage of soils. He was also of the opinion that irriga
tion on the SW 4 was not economically feasible. Schmidt admit
ted that there had been a general steady increase in land values 
since 1993.  

The type and percentage of soils are important to the 
Schmidts' appeal, and we examine this factor more closely. The 
SW' 4 contains soils of class ID (45 percent of the total SW' 4) 
and class 3D1 (49 percent). On the SW 4, the ID soil is very 
good producing soil. The 3DI soil can be good producing soil, 
but is generally of moderately low fertility, is difficult to farm 
because it has a tendency to be sticky and to ball up when wet, 
is very hard when dry, and can only be farmed when it has dried 
out. The 3D1 soil bisects the SW'A from southwest to northeast 
making it difficult to farm separately and requires that the SW'/ 
be farmed as one piece. If the 3D1 soil was located in one cor
ner or one side, for example, Schmidt could farm it separately.  
Schmidt stated that according to the Thayer County soil survey, 
there are only 2,015 acres of the 3DI soil in the county, or 
approximately one-half of 1 percent. Further compounding the 
difficulty of farming the SW'/4 is that a drainage ditch is located
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in the interior of the 3D1 soil that bisects the SW'/4. Schmidt 
asserted that because of the small percentage of 3DI soil in the 
county and a relatively large percentage of 3D1 soil on the 
SWA4, the property is unique for valuation purposes.  

With regard to his chosen comparable sales, Schmidt stated 
that some of the comparables contained very small percentages 
of 3D1 soil, the poorer producing soil, as compared to ID soil, 
the better producing soil. Yet these comparables had sold for 
less than the SW 4 had been valued. Schmidt broke down the 
eight comparable sales into the type and percentage of soils on 
each parcel. The price per acre of Schmidt's eight comparables, 
as determined by the price paid at the time of previous sales, 
ranged from $580 to $840.  

Schmidt also commissioned a professional appraisal of the 
SW'I by Frank Bruning. Bruning personally inspected the prop
erty and considered the eight comparable sales that Schmidt had 
used. Bruning used a market or comparable sales approach, an 
income approach, and a soil type approach to arrive at an esti
mated actual value. The appraisal valued the real estate ranging 
from $85,700 to $124,000 actual value, depending on the 
approach. Bruning, who did not testify at the TERC hearing but 
whose appraisal was in evidence, rendered a written opinion that 
the most accurate actual valuation of the SW/ 4 was the market 
or comparable sales approach, which he determined to be 
$124,000. From this actual value as estimated by Bruning, and 
based on the information Schmidt had developed on his own, 
Schmidt argues that the assessed value should be set at $99,840, 
or approximately 80 percent of the actual value.  

Schmidt disputed the value placed on the SW'/ by the Board 
because of the amount of 3D I soil and the fact that it cuts across 
the entire SW74, divides it, and requires him to farm it as one 
instead of separately. The ID and 3DI soils were each valued at 
$200 an acre more in market area 1 than in market area 2.  
Schmidt felt the Board did not take into consideration the nega
tive effect that the 3D1 soil had on the other soil on the 
Schmidts' farm.  

Jerry Knoche testified for the Board and stated that he is an 
appraiser by profession and had approximately 25 years' expe
rience working with agricultural land appraisals. Knoche helped

14
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appraise agricultural land in Thayer County in 1999 and helped 
establish market areas; however, he was prevented from testify
ing as to the basis for establishing the market areas because of 
the pretrial order. The Board did make an offer of proof as to 
what Knoche would testify to on this point. Knoche had advised 
the assessor not to change the 1999 SW/4 valuation as it was 
fairly assessed. Knoche had not physically inspected the SW%14 
other than a drive around the property and did not know if the 
property had a potential for irrigation.  

The only other testimony adduced by the Board was that of 
the Thayer County assessor. He testified that he established the 
market areas for Thayer County. The assessor was prevented by 
objection from explaining the basis of the establishment of the 
market areas because of the pretrial order. The Board made an 
offer of proof, stating that the assessor would testify that he 
established the market areas based on information contained in 
the "Property Tax Administrator's Published 1999 Ratios and 
Measures of Central Tendency" published pursuant to statute, 
the 1999 profiles for Thayer County, and the soil survey for 
Thayer County, none of which were admitted as an exhibit or 
evidence.  

Thayer County had been divided into two market areas for 
assessment purposes. A map of the county indicates that the 
market areas are divided by a southwest to northeast stairstep 
line drawn on township boundaries. Market area 1 consists of 10 
townships, and market area 2 consists of 6 townships. Market 
area 1 is generally of higher valuations than market area 2, 
except for grassland classes. Schmidt admitted that of his eight 
comparables, only four of them were within market area 1, two 
of which were the 1993 comparables. Schmidt testified that he 
was told by the assessor that he, the assessor, had relied on the 
market areas and that the difference between market areas 1 and 
2 was that there was irrigation potential in market area 1.  

TERC stated that "professionally accepted mass appraisal 
methods, the rules and regulations of the Department of Property 
Assessment and Taxation, the Nebraska Agricultural Land 
Valuation Manual (1999), and the Nebraska Assessor's 
Reference Manuals, Volumes 1 and 2 (Reissue 1999)," all recog
nize the use of market areas as an appropriate appraisal practice.
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ASSIGNMENTS OF ERROR 
The Schmidts assign as error that TERC (1) failed to give 

proper weight to their uncontroverted evidence regarding the 
value of their property and that its decision was not supported 
by competent evidence, (2) arbitrarily created market areas for 
assessment and equalization purposes in violation of article VIII 
of the Nebraska Constitution, (3) accepted the market areas as 
valid without supporting evidence and used the market area 
when analyzing the comparable properties, and (4) found that 
market areas were subclasses of property.  

STANDARD OF REVIEW 
[1,2] Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 1998) pro

vides that appellate review of a TERC decision shall be con
ducted for error on the record. When reviewing an order for 
errors appearing on the record, an appellate court's inquiry is 
whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unrea
sonable. Constructors, Inc. v. Cass Cty. Bd. of Equal., 258 Neb.  
866, 606 N.W.2d 786 (2000).  

ANALYSIS 

Evidence of Valuation.  
[3] There is a presumption that a county board of equalization 

has faithfully performed its official duties in making an assess
ment and has acted upon sufficient competent evidence to jus
tify its action. That presumption remains until there is compe
tent evidence to the contrary presented, and the presumption 
disappears when there is competent evidence adduced on appeal 
to the contrary. From that point forward, the reasonableness of 
the valuation fixed by the board of equalization becomes one of 
fact based upon all the evidence presented. The burden of show
ing such valuation to be unreasonable rests upon the taxpayer on 
appeal from the action of the board. Constructors, Inc. v. Cass 
Cry. Bd. of Equal., supra.  

[4,5] The burden of persuasion imposed on a complaining 
taxpayer is not met by showing a mere difference of opinion 
unless it is established by clear and convincing evidence that the 
valuation placed upon the taxpayer's property when compared

16
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with valuations placed on other similar property is grossly 
excessive and is the result of a systematic exercise of intentional 
will or failure of plain duty, and not mere errors of judgment.  
Forney v. Box Butte Cty. Bd. of Equal., 7 Neb. App. 417, 582 
N.W.2d 631 (1998). It must be demonstrated by evidence that 
the assessment is grossly excessive and is a result of arbitrary or 
unlawful action, and not a mere error of judgment. Id. Under 
this standard of "presumption" in favor of the Board that it faith
fully performed its official duties in making an assessment and 
acted upon sufficient competent evidence, we must determine in 
the instant case if there is competent evidence to the contrary 
such that the presumption disappeared.  

[6] As we have previously noted in this opinion, TERC 
accorded little or no weight to Schmidt's opinion of the value of 
the SW'/4.A resident owner who is familiar with his or her prop
erty and knows its worth is permitted to testify as to its value 
without further foundation; this principle rests upon the owner's 
familiarity with the property's characteristics, its actual and 
potential uses, and the owner's experience in dealing with it.  
Johnson's Apco Oil Co. v. City of Lincoln, 204 Neb. 397, 282 
N.W.2d 592 (1979).  

We find that TERC erred in determining that Schmidt's opin
ion testimony as to the value of the SW' should be accorded lit
tle or no weight. Schmidt testified to the basis of his opinion, 
and his testimony was received generally without objection.  
There was sufficient foundation establishing his familiarity with 
the SW'4. TERC determined that there was no foundation for 
Schmidt's opinion because the soil survey for Thayer County 
was not in evidence. However, a review of the record reveals that 
Schmidt's testimony regarding the soil types was based primar
ily upon his personal knowledge and that very little information 
from the soil survey itself was discussed. This testimony was 
received generally without objection. TERC did not consider 
three of the eight comparables because they were in market area 
2 and did not consider two other comparables because they were 
irrigated instead of dryland. We can find nothing in the record as 
to why TERC did not consider the significance of the remaining 
three comparables. Furthermore, as will be seen in our discus-
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sion with respect to the market areas, it was error for TERC to 
disregard the three comparables found in market area 2.  

We also find that TERC erred in according no weight to the 
opinion of the appraisal by Bruning. The Board objected to 
Bruning's appraisal report on the grounds that it was produced 
in May 1999 and that the assessment date of the SW'4 was 
January 1, 1999, thus, in the Board's opinion, rendering the 
report not relevant. The objection was overruled, and the 
appraisal report was received as part of the record, although the 
Board's standing objection was noted. Bruning certified in his 
appraisal report that he had personally inspected the SW'A and 
that the report had been made in conformity with the 
"Professional Standards of the Nebraska Real Estate 
Appraisers." 

[7] Actual value of real property for purposes of taxation may 
be determined using professionally accepted mass appraisal 
methods, including, but not limited to, (1) the sales comparison 
approach, taking into account factors such as location, zoning, 
and current functional use; (2) the income approach; and (3) the 
cost approach. Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998).  
This statute does not require use of all the specified factors, but 
requires use of applicable statutory factors, individually or in 
combination, to determine actual value of real estate for tax pur
poses. US Ecology v. Boyd Cty. Bd. of Equal., 256 Neb. 7, 588 
N.W.2d 575 (1999).  

In US Ecology v. Boyd Cty. Bd. of Equal., US Ecology had 
produced testimony of a real estate appraiser who had per
formed an appraisal of the subject property and had certified 
that in conducting the appraisal, he complied with the 
"'Uniform Standards of Professional Practice . . . as promul
gated by the Appraisal Foundation.'" 256 Neb. at 11, 588 
N.W.2d at 579. The appraiser testified that he used a sales com
parison approach, but did not use an income analysis, because 
buyers and sellers of farmland did not attach great significance 
to the net income produced. TERC found that the appraisal was 
not credible evidence for the reason that, among other things, 
the appraisal was based on the sales comparison approach and 
that no consideration was given to the income approach,
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although standard appraisal practices dictate that a second 
approach to value is essential to support the opinion. The 
Nebraska Supreme Court held that TERC erred in disregarding 
the appraisal evidence because the appraiser had used one of the 
statutorily prescribed methods in arriving at his appraisal of the 
subject property and articulated a reason why another was inap
plicable. The court held that his appraisal was therefore compe
tent evidence which was entitled to weight in determining the 
actual value of the subject property. The evidence in the instant 
case likewise establishes that the appraiser's opinion was enti
tled to some weight.  

Our determination that both Schmidt's testimony and the 
appraiser's report were incorrectly disregarded by TERC is con
sistent with US Ecology v. Boyd Cty. Bd. of Equal., supra. In that 
case, the court held that the opinions of an employee of the 
owner of the property and of a real estate appraiser as to the 
value of the subject property constituted competent evidence 
which caused the presumption of validity of the county board of 
equalization's valuation to disappear. Therefore, the reasonable
ness of the board of equalization's valuation was a question of 
fact based upon all the evidence presented, with US Ecology 
having the burden of showing such valuation to be unreason
able. In the instant case, the record contains little evidence that 
contradicts Schmidt's competent evidence of value of the SW 4.  
We therefore conclude that the presumption in the instant case 
in favor of the Board disappeared and that based upon all the 
evidence presented, the Board's valuation was unreasonable.  

Market Areas.  
The Schmidts' three remaining assignments of error all relate 

to the use of market areas in assessing the value of their prop
erty. Specifically, the Schmidts argue that TERC erred when it 
equalized real property in the county by arbitrarily creating and 
utilizing market areas in assessing taxes, in violation of article 
VIII of the Nebraska Constitution, in accepting the market areas 
as valid without supporting evidence, and in using the market 
areas when analyzing the comparable properties presented by 
Schmidt and in finding that market areas were "subclasses" of 
property. The Schmidts assert that the SW/4 is only one-half
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mile from market area 2, which is valued at $200 less per acre 
than in market area 1.  

The Nebraska Supreme Court recently addressed the use of 
market areas in Bartlett v. Dawes Cty. Bd. of Equal., 259 Neb.  
954, 613 N.W.2d 810 (2000). While the Bartlett case originated 
procedurally from an action by TERC to adjust assessments 
within a county in order to achieve equalization within the state 

pursuant to Neb. Rev. Stat. § 77-5026 (Cum. Supp. 1998), its 
discussion of the use of market areas is directly relevant in the 
instant action. The Supreme Court initially reviewed the statu
tory scheme for valuation of agricultural land: 

Agricultural land constitutes a separate and distinct 
class of property for purposes of property taxation. Neb.  
Rev. Stat. § 77-1361(1) (Cum. Supp. 1998). Neb. Const.  
art. VIII requires uniform and proportionate assessment 
within the class of agricultural land. Agricultural land is 
then divided into "categories" such as irrigated cropland, 
dry cropland, and grassland. Neb. Rev. Stat. § 77-1363 
(Cum. Supp. 1998). These categories are further divided 
into subclasses based on soil classification.  

Bartlett v. Dawes Cry. Bd. of Equal., 259 Neb. at 962, 613 
N.W.2d at 817.  

In Bartlett, the Dawes County assessor had divided the 
county into four agricultural "market areas" for property tax 

purposes. The boundaries for each market area were based upon 
where assessment-to-sales ratios for various land sales fell on 
the county map. The boundaries were drawn along township or 
half-township lines; however, the market areas were not consist
ent with the soil classifications depicted on the soil map of 
Dawes County, and the assessor admitted that the township lines 
did not follow soil classifications. The board of equalization 
argued that TERC correctly found that the establishment of mar
ket areas is a professionally recognized method of mass 
appraisal under § 77-112, which provides: 

Actual value of real property for purposes of taxation 
shall mean the market value of real property in the ordi
nary course of trade. Actual value may be determined 
using professionally accepted mass appraisal methods, 
including, but not limited to, the (1) sales comparison
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approach, taking into account factors such as location, 
zoning, and current functional use, (2) income approach, 
and (3) cost approach.  

While the Supreme Court in Bartlett assumed without decid
ing that market area analysis is a professionally accepted mass 
appraisal method for establishing actual value, it rejected the 
use of market values in that case as violative of the statutory 
scheme set out by the Legislature.  

The evidence in this case indicates that the market areas 
established by the assessor were not, in fact, based on soil 
classification, but, instead, were based on assessment-to
sales ratios. Subclasses of agricultural land must be based 
on soil classification, not upon where the land is located.  
The market areas do not constitute subclasses of agricul
tural land as defined by our statutes.  

Bartlett v. Dawes Cty. Bd. of Equal., 259 Neb. at 963, 613 
N.W.2d at 817.  

In the instant case, the same, if not greater, deficiencies exist 
as in Bartlett with regard to the use of market areas in assessing 
value. In this case, there was little evidence presented by the 
Board to explain its basis for arriving at the market area divi
sions. The boundaries separating market areas 1 and 2 appear to 
be arbitrarily drawn, and there is no evidence to the contrary. It 
is clear that the market areas were not based on soil types, but, 
rather, on location of property within the county. Evidence 
adduced at the TERC hearing indicated that the potential for 
irrigation was a factor in justifying the use of the market areas; 
however, this factor alone ignores the statutory requirement that 
subclasses of agricultural land must be based on soil classifica
tion. Further, the evidence revealed that irrigation potential in 
the SW 4 was poor, thereby making its inclusion in the higher
valued market area 1 unjustified.  

[8] We conclude that TERC's approval of the valuation of the 
Schmidts' property based upon its location in market area 1, 
without relation to soil classification, was not supported by com
petent evidence and was arbitrary. As it is not necessary to the 
determination of this case, we decline to address the Schmidts' 
assignment of error alleging that the county's assessment prac
tices violate article III of the Nebraska Constitution. An appellate
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court is not obligated to engage in an analysis which is not 
needed to adjudicate the case and controversy before it. Springer 
v. Bohling, 259 Neb. 71, 607 N.W.2d 836 (2000).  

CONCLUSION 
For the foregoing reasons, we reverse TERC's decision of 

April 7, 2000, affirming the Board's denial of the Schmidts' 
protest and remand this cause to TERC for further proceedings 
consistent with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

IN RE GUARDIANSHIP AND CONSERVATORSHIP OF LEO BOROWIAK, 

AN INCAPACITATED AND PROTECTED PERSON, DECEASED.  

RON ROLFSON ET AL., APPELLANTS, v. DOMINIC BOROWIAK, 

GUARDIAN AND CONSERVATOR, APPELLEE.  

624 N.W.2d 72 

Filed March 20, 2001. No. A-00-572.  

I. Decedents' Estates: Appeal and Error. Appeals of matters arising under the 

Nebraska Probate Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 1995 

& Cum. Supp. 2000), are reviewed for error on the record.  

2. Judgments: Jurisdiction: Appeal and Error. Whether a court has jurisdiction is a 

question of law, upon which an appellate court reaches a conclusion independent of 

the trial court.  
3. Motions for New Trial: Courts. An improper motion for new trial is treated only as 

an invitation or motion for the trial court to consider using its inherent power to vacate 

or modify its prior ruling.  
4. Decedents' Estates: Accounting. Interlocutory or interim accountings rendered and 

approved during the estate's administration are not final until there is a final settle

ment pursuant to notice to persons interested in the estate.  

5. Decedents' Estates: Guardians and Conservators: Records: Courts. A conserva

tor has a duty to provide suitable records of his or her administration under Neb. Rev.  

Stat. § 30-2647 (Reissue 1995). Thus, probate courts have the power to enforce com

pliance with § 30-2647 in proper situations.  

6. Decedents' Estates: Guardians and Conservators: Records: Words and Phrases.  

The term "suitable records" within Neb. Rev. Stat. § 30-2647 (Reissue 1995) may 

include bank statements, canceled checks, deposit slips, and certificates of deposit.  

7. : : : _ . Generally, "suitable records" means those papers and origi

nal documents supporting and verifying the conservator's accounts, but a more pre-
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cise definition depends on the case before the court dealing with a request for com
pliance with Neb. Rev. Stat. § 30-2647 (Reissue 1995).  

8. Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party's 
case because only a party who has standing may invoke the jurisdiction of a court.  

9. Standing. To have standing, a plaintiff must have some legal or equitable right, title, 
or interest in the subject matter of the controversy.  

10. Decedents' Estates. Devisees are interested persons under the Nebraska Probate Code.  
11. Pretrial Procedure: Appeal and Error. On appellate review, decisions regarding 

discovery are generally reviewed under an abuse of discretion standard.  
12. Appeal and Error. Although an appellate court ordinarily considers only those errors 

assigned and discussed in the briefs, an appellate court may, at its option, notice plain 
error.  

13. .Plain error is error plainly evident from the record and of such a nature that to 
leave it uncorrected would result in damage to the integrity, reputation, and fairness 
of the judicial process.  

Appeal from the County Court for Hall County: PHILIP M.  
MARTIN, JR., Judge. Order vacated, and cause remanded with 
direction.  

Stephen C. Hansen, of Sipple, Hansen, Emerson & 
Schumacher, for appellants.  

John Morgan, of Morgan & Morgan, for appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

Ron Rolfson, Larry Rolfson, and Renie Cope (appellants), 
alleged devisees of the will of Leo Borowiak, intervened in pro
ceedings which sought termination of the guardianship over Leo 
and approval of the final accounting. Leo's guardian was 
Dominic Borowiak, his brother. The appellants want to examine 
original financial records detailing Dominic's management of 
Leo's property since the inception of the guardianship. The Hall 
County Court granted the appellants access to records covering 
only the final 2 months of Leo's life, a period for which an 
annual accounting had not yet been approved, but denied access 
to records underlying the interim annual accountings from pre
vious years which had already been court approved. After 
Dominic supplied the records for the limited timeframe, the 
court terminated the guardianship, "released" Dominic, and
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approved the final accounting. The appellants assign as error the 
county court's failure to require Dominic to produce financial 
records generated since the guardianship's inception.  

BACKGROUND 
In 1994, Dominic was appointed guardian over Leo, an ailing 

77-year-old man. Although Dominic was not also formally 
appointed as Leo's conservator, Dominic, in effect, assumed that 
role by managing Leo's financial affairs, and we note that the 
court's order of appointment contained an express grant of the 
power to Dominic to receive and expend Leo's funds. Dominic's 
dual role is evident throughout the county court's record, in 
which he is consistently described as Leo's "guardian/conserva
tor." Thus, we use that designation also and treat this as a 
guardianship-conservatorship.  

Dominic was Leo's guardian-conservator from December 
1994 until February 1999. Each year, Dominic filed an account
ing of Leo's property and expenses. Dominic filed a total of six 
annual accountings, one for each year he served as guardian 
from December 1, 1994, when Dominic was appointed as Leo's 
guardian, through February 28, 1999, when Leo died.  

While Dominic's application for approval of the 1996 
accounting appears in the record, there is no court order approv
ing the accounting. Nonetheless, the record contains an order 
filed March 26, 1997, approving Dominic's request for a $1,000 
guardianship-conservatorship fee covering his service during 
1996. The transcript does show that the county court approved 
each year's annual accounting through 1998.  

Apparently, Leo's will was being probated in Nance County 
in August 1999 concurrently with these guardianship termina
tion and final accounting proceedings in Hall County. In addi
tion to his brother Dominic, Leo had a sister, Dellphine, and her 
three children are the appellants here who allege that they are 
devisees of Leo's will. The will is not in evidence or part of our 
record in any way. After Leo died, but before Dominic was 
released from the guardianship-conservatorship, the appellants 
intervened in the guardianship proceedings, alleging that they 
were devisees of Leo's will and that they have "an interest in 
making sure that the Conservatorship is properly administered."

24



IN RE GUARDIANSHIP & CONSERVATORSHIP OF BOROWIAK 25 

Cite as 10 Neb. App. 22 

The appellants specifically requested all bank statements, can
celed checks, and deposit slips detailing Dominic's management 
of Leo's estate since the guardianship's inception in 1994. The 
appellants also requested a copy of an appraisal allegedly per
formed on Leo's quarter section of farmland in Nance County.  
The appellants alleged in one of their motions that "[t]he 
requested information is necessary in order for the moving par
ties to properly analyze and evaluate the financial accountings 
of the Guardian/Conservator." There is, however, no evidence or 
even a specific factual allegation supporting this assertion.  

After Leo died on February 28, 1999, Dominic petitioned to 
terminate the guardianship. The record contains two different 
orders terminating Dominic's "guardianship/conservatorship": 
one on March 18, 1999, before the appellants intervened in 
these proceedings, and one on May 1, 2000. There is no expla
nation in the record or the briefs for the dual termination orders.  
However, we note that termination of the guardianship would 
not affect Dominic's obligation to account for Leo's assets. See 
Neb. Rev. Stat. § 30-2622 (Reissue 1995) (providing that 
"[t]ermination [of guardianship] does not affect [guardian's] lia
bility for prior acts nor his obligation to account for funds and 
assets of his ward"). To whom Dominic owes the duty to 
''account" is a key analytical element in this appeal.  

Well after the first termination order of March 18, 1999, the 
county court on November 4, 1999, held a hearing on Dominic's 
final accounting, his request for discharge, and the appellants' 
request for financial records. The court granted the appellants' 
request in part, ordering Dominic to give the appellants copies 
of (1) the 1998 appraisal of Leo's farm property and (2) the 
records for the time period for which Dominic's final account
ing had not yet been approved by the court-from January 1 
until February 28, 1999, the last 2 months of Leo's life. The 
court denied the appellants' request for documents covering the 
years 1994 through 1998, reasoning that the appellants lacked 
standing to question Dominic's accountings because they were 
not "interested parties" until Leo's death and that in any event, 
the prior accountings which had been approved could not be 
reopened, at least by the appellants, upon the ground of lack of 
proper notice of those prior proceedings. The trial court's com-
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ments reflected that Dellphine would have such standing. The 
court suspended approval of Dominic's final accounting until he 
supplied the limited records to the appellants, which the court 
ordered him to produce.  

On January 26, 2000, the appellants filed a request for a new 
trial "in the matter of the closing of this matter and the 
Discharge of the Conservator due to the court's overruling of the 
moving parties' application requesting the Court for accounting 
information from the Conservator." In their motion, the appel
lants stated that under Nebraska law, "the failure to properly 
provide notice of the accounting and hearing for interim 
accountings render any order approving such interim accounting 
void." Therefore, the appellants alleged that Dominic's failure 
to notify Dellphine of annual accounting hearings in 1994 and 
1995, and his late notice to her in 1996 and 1997, thereby enti
tled the appellants to copies of Dominic's financial records 
stemming from these interim annual accountings even though 
they had already been court approved.  

On March 8, 2000, the county court, after noting its doubts 
about the propriety of the motion for new trial, heard it as a 
"motion to reconsider." This is an appropriate point to note that 
there was never any evidence, documentary or testimonial, intro
duced in this matter. There was simply commentary from counsel, 
including the admission by counsel for Dominic that notice con
cerning the annual accountings was not sent to Dellphine in 1995 
and 1996 because counsel's secretary did not know that Dominic 
had a sister. The court overruled the appellants' motion, again rea
soning that the appellants had not become interested persons until 
Leo died and therefore could not allege errors in notifying 
Dellphine as a basis for their right to inspect records from prior 
approved annual accountings of Leo's property. On March 22, 
2000, Dominic supplied the appraisal and the financial records 
according to the court's order, and on May 1, for a second time, 
the county court terminated the guardianship-conservatorship.  
This appeal followed within 30 days of the May 1 order.  

ASSIGNMENT OF ERROR 
In a single assignment of error, the appellants claim that 

"[t]he failure to sustain the Appellants' Motion to Compel based
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upon the finality of interlocutory accountings for which proper 
notice had not been given is error." 

STANDARD OF REVIEW 
[1] Appeals of matters arising under the Nebraska Probate 

Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 
1995 & Cum. Supp. 2000), are reviewed for error on the record.  
In re Conservatorship of Estate of Marsh, 5 Neb. App. 899, 566 
N.W.2d 783 (1997). When reviewing an order for errors appear
ing on the record, the inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither 
arbitrary, capricious, nor unreasonable. Id.  

JURISDICTION 
[2] Whether a court has jurisdiction is a question of law, upon 

which an appellate court reaches a conclusion independent of the 
trial court. Collection Bureau of Grand Island v. Fry, 9 Neb. App.  
277, 610 N.W.2d 442 (2000). We asked the parties to include in 
their briefing the matter of our jurisdiction over this appeal.  

Dominic's position concerning jurisdiction is that the appel
lants filed a motion for new trial but that there has never been a 
ruling thereupon. As a consequence, Dominic suggests that this 
cause remains pending in the lower court and that we lack juris
diction, citing Versch v. Tichota, 192 Neb. 251, 220 N.W.2d 8 
(1974). However, in Versch, there was no question that the 
motion was a "real" motion for new trial, whereas the validity 
of the motion is in question here. The appellants' position is that 
their appeal was properly filed within 30 days of the May 1, 
2000, order which was a final, appealable order.  

Both the March 18, 1999, and the May 1, 2000, orders state 
that the guardianship is terminated and that "the guardian/con
servator, Dominic Borowiak, is hereby released." In the record 
before us, we have found only an oral pronouncement from the 
bench on the discovery motion filed by the appellants. We note 
that an order concerning discovery is generally deemed an inter
locutory order which is not appealable because the underlying 
litigation is ongoing until the case is concluded, at which time 
discovery matters can be appealed. Brozovsky v. Norquest, 231 
Neb. 731, 437 N.W.2d 798 (1989).
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[3,4] Furthermore, when there is no trial, a motion for new 
trial is not treated as such, nor does it toll the running of the 
statutory time for filing an appeal from the trial court's order.  
State v. Plymate, 8 Neb. App. 513, 598 N.W.2d 65 (1999). There 
was no evidence introduced or trial here in the instant case. An 
improper motion for new trial is treated only as an invitation or 
motion for the trial court to consider using its inherent power to 
vacate or modify its prior ruling. See Breeden v. Nebraska 
Methodist Hosp., 257 Neb. 371, 598 N.W.2d 441 (1999). This is 
how the county court judge viewed the motion here. In the 13 
plus months between the time of the March 18, 1999, order and 
the May 1, 2000, order, the appellants sought to intervene and 
requested production of certain documents underlying 
Dominic's annual accountings. The trial judge allowed partial 
discovery and then entered the second order on May 1 terminat
ing the guardianship-conservatorship and "releas[ing]" 
Dominic. Thus, the May 1 order was entered after reconsidera
tion of the March 18 order and after the county court had 
allowed the limited discovery for the appellants we have 
described. Moreover, the March 18 order did not include the 
time period from January 1, 1999, to the date of Leo's death on 
February 28, 1999, and thus it could not be a final accounting or 
adjudication. Interlocutory or interim accountings rendered and 
approved during the estate's administration are not final until 
there is a final settlement pursuant to notice to persons inter
ested in the estate. In re Estate of O'Brien, 80 Neb. 125, 113 
N.W. 1001 (1907); Boales v. Ferguson, 55 Neb. 565, 76 N.W. 18 
(1898); Bachelor v. Schmela, 49 Neb. 37, 68 N.W. 378 (1896).  

While we reserve the question of whether the appellants were 
"interested persons" entitled to notice for later discussion, there 
is no doubt that the March 18, 1999, order did not encompass 
Dominic's accounting for the last 2 months of Leo's life. That 
time period was covered in a subsequent accounting filed June 
30, after which the appellants made their appearance in this mat
ter and sought the discovery at issue. Because of this fact and 
given that the order of May 1, 2000, provides for the "release" 
of Dominic as the guardian-conservator, we conclude that only 
the order of May 1 is a final adjudication or judgment of 
Dominic's accounting and liability. Admittedly, the order of
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May 1 is somewhat vague because it does not specifically 
approve the accounting for the last 2 months of Leo's life. But, 
given that the accounting for the last 2 months of Leo's life was 
then before the court, we find that the language in the May 1 
order that Dominic "is hereby released" constitutes approval of 
Dominic's accounting for the last 2 months of Leo's life which 
was submitted to the court on June 30, 1999. Accordingly, the 
May 1 order was a final, appealable order as it affected a sub
stantial right, see Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 
682 (1993), because it resolved and diminished any heir or 
devisees' claims with respect to Dominic's stewardship of Leo's 
assets during the term of the guardianship by approving his final 
accounting. In summary, we conclude that the motion for a new 
trial was only a motion for reconsideration, which does not 
impact this court's appellate jurisdiction. Because the order of 
May I was a final adjudication of Dominic's accountings and 
his liability as guardian, it is a final, appealable order, and we 
have jurisdiction.  

ANALYSIS 
There is only one assignment of error before us, and it is 

extremely narrow because the appellants contest only the court's 
denial of access to records supporting Dominic's annual 
accountings for years prior to 1999. There is no assignment of 
error challenging the county court's approval of the interim 
accountings or even its "release" of Dominic as guardian. The 
appellants do not allege as a part of their request for records that 
Dominic mismanaged Leo's property or in any way breached his 
fiduciary duty while he served as Leo's guardian-conservator.  
The appellants only seek original financial records such as bank 
statements since the guardianship's inception in 1994 through 
1998. As said, the court ordered production of the records for 
the first 2 months of 1999.  

[5] In In re Conservatorship of Estate of Lindauer, 221 Neb.  
146, 376 N.W.2d 1 (1985), the Nebraska Supreme Court held 
that a conservator's interim accounting is an adjudication of the 
matters considered in connection therewith only if made upon 
hearing and notice to all interested parties. The appellants inter
pret the holding in In re Conservatorship of Estate of Lindauer
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as meaning that the conservator must "strictly follow the notice 
requirements of the statute" or else "the interim accounting is 
not final and is subject to further scrutiny by interested per
sons." Brief for appellants at 11. Combining the holding in In re 
Conservatorship of Estate of Lindauer with the Legislature's 
mandate in § 30-2647 that a conservator "keep suitable records 
of his administration and exhibit the same on request of any 
interested person," the appellants point to Dominic's failure to 
properly notify Dellphine of several interim accountings and 
argue that these notification errors leave the interim account
ings, and thus the financial records flowing from these account
ings, open to their scrutiny even though the accountings have 
already been court approved. But, we conclude that given the 
narrow assignment of error and the clear language of § 30-2647, 
we can decide this appeal by determining whether the appellants 
are interested persons. We reiterate our earlier conclusion to 
treat Dominic as a guardian-conservator for the reasons previ
ously stated. Moreover, § 30-2902 provides that the term 
"guardian" must be "taken to mean and include guardian or con
servator as used in [the Nebraska Probate] [Clode." 
Accordingly, we hold that Dominic has a duty to provide "suit
able records of his administration" upon request by an "inter
ested person." See § 30-2647. Obviously, this statute would be 
meaningless unless the county court acted to force compliance 
when there was a denial of access, and therefore we also hold 
that the probate court has the power to enforce compliance with 
§ 30-2647 in proper situations.  

[6,7] The phrase "suitable records" is not defined by statute 
or case law. However, the annual and final accountings here, as 
is typically true, are merely compilations of data which list 
money spent, money received, certificates of deposit, and bank 
balances, and include a statement of assets owned by the ward.  
However, no original documents evidencing these things such as 
canceled checks, deposit slips, monthly bank statements, or cer
tificates of deposit are included in those filings. Clearly, a fidu
ciary handling another's money can be expected to maintain 
such original records whether the ward's estate is small or siz
able, as in the instant case. Thus, the term "suitable records" 
within § 30-2647 would logically include bank statements, can-
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celed checks, deposit slips, and certificates of deposit (this list 
is not all inclusive) which would support the data which is 
placed on the forms filed with the court. Generally, "suitable 
records" means those papers and original documents supporting 
and verifying the guardian-conservator's accountings, but a 
more precise definition depends on the case before the court 
dealing with a request for compliance with § 30-2647.  

The county court ruled that the appellants did not have stand
ing to demand interim financial records because they did not 
become interested persons until Leo's death. However, we note 
that by statute, Leo's death terminates Dominic's authority and 
responsibility as guardian, but does not "affect his liability for 
prior acts nor his obligation to account for funds and assets of 
his ward." § 30-2622. This statute raises the question of to 
whom Dominic must account upon the termination of the 
guardianship-conservatorship by Leo's death. Of course, the 
appellants are clearly suggesting that as devisees under Leo's 
will, Dominic must account to them by displaying his records 
upon their request because they are "interested persons." See 
§ 30-2647. The question of whether the appellants are interested 
persons, and therefore entitled to receive Dominic's "suitable 
records of his administration," is essentially one of standing.  

[8,9] Standing is a jurisdictional component of a party's case 
because only a party who has standing may invoke the jurisdic
tion of a court. In re Estate of Emery, 258 Neb. 789, 606 N.W.2d 
750 (2000). To have standing, a plaintiff must have some legal 
or equitable right, title, or interest in the subject matter of the 
controversy. Marten v. Staab, 249 Neb. 299, 543 N.W.2d 436 
(1996).  

[10] "Interested persons" under the Nebraska Probate Code 
are defined as 

heirs, devisees, children, spouses, creditors, beneficiaries, 
and any others having a property right in or claim against 
a trust estate or the estate of a decedent, ward, or protected 
person which may be affected by the proceeding. It also 
includes persons having priority for appointment as per
sonal representative, and other fiduciaries representing 
interested persons. The meaning as it relates to particular 
persons may vary from time to time and must be deter-
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mined according to the particular purposes of, and matter 
involved in, any proceeding.  

§ 30-2209(21). In In re Estate of Statz, 144 Neb. 154, 163, 12 
N.W.2d 829, 835 (1944), the Nebraska Supreme Court held: 

The general rule is that any person beneficially interested in 
the estate embraced in an administration account may cite 
the executor or administrator to file an account, object, or 
file objections to the terms or matters contained in the 
account, and the representative may in a proper proceeding 
be surcharged with losses occurring because of a breach of 
trust. [Citations omitted.] Legatees and distributees come 
within the scope of this rule, and when they positively allege 
their status in a petition or objections to the account, such 
objections should be disposed of in a legal manner and not 
be summarily dismissed on the assumption without proof 
that the objectors are not heirs, legatees, or distributees.  

Section 30-2209(21) and In re Estate of Statz make it clear that 
devisees are "interested persons" under the Nebraska Probate 
Code. Moreover, the last sentence from the above quote from In 
re Estate of Statz makes it clear that the allegation of status as a 
devisee is enough and that formal proof is not needed. Thus, 
while we admit to being somewhat troubled by the conclusion
ary allegations and the lack of proof concerning the appellants' 
status, it appears that the above holding must allay our concerns.  

Once Leo died, Leo's testamentary gift to the appellants 
vested, and as devisees, the appellants had a right to the "suit
able records" of Dominic's administration. That right, without 
the ability to intervene in the proceedings to approve Dominic's 
final account, would be empty. Therefore, while we recognize 
that some of the annual accountings may well be "finally 
approved," a matter we need not decide, we must remember that 
the narrow focus of this appeal concerns a discovery matter.  

[11] "[O]n appellate review, decisions regarding discovery 
are generally reviewed under an abuse of discretion standard." 
Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 39, 567 N.W.2d 
560, 566 (1997). A judicial abuse of discretion exists when rea
sons or rulings of a trial judge are clearly untenable, unfairly 
depriving a litigant of a substantial right and denying just results 
in matters submitted for disposition. Id. The party asserting
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error in a discovery ruling bears the burden of showing that the 
ruling was an abuse of discretion. In re Interest of R.R., 239 
Neb. 250, 475 N.W.2d 518 (1991).  

The appellants have alleged their status as devisees of Leo's 
will. See In re Estate of Statz, supra (beneficiary's objections to 
accounting "should be disposed of in a legal manner and not be 
summarily dismissed on the assumption without proof that the 
objectors are not heirs, legatees, or distributees"). The appel
lants' allegation that they are devisees of Leo's will is enough, 
particularly given that such allegation is not denied, to give 
them standing to move for discovery of the documents underly
ing the accountings. The county court's reasoning that discovery 
would be limited to only the last 2 months of Leo's life, a period 
for which an accounting had not yet been approved, is flawed 
given the broad language of § 30-2647. And, as devisees, they 
are clearly "interested parties." Therefore, the denial of the 
requested discovery is untenable and an abuse of discretion, and 
we vacate the county court's order and remand the cause to that 
court for the entry of an order granting the appellants' discovery 
request.  

Although the question of "then what" is palpably present, 
given the "release" of Dominic, an appellate court is not obli
gated to engage in an analysis which is not necessary to adjudi
cate the case before it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 
612 (1994). Given the extremely narrow assignment of error 
which we earlier quoted, and the absence of an evidentiary 
record, we decide the discovery issue the appellants have pre
sented to us, but avoid the question of whether the interim 
accountings were made upon notice and hearing to all interested 
persons which would adjudicate Dominic's liabilities. See In re 
Conservatorship of Estate of Lindauer, 221 Neb. 146, 376 
N.W.2d 1 (1985).  

[12,13] However, there is still the matter of the release of 
Dominic in a proceeding in which disclosure of records and doc
uments which form the basis for the accountings, both interim 
and final, was incorrectly denied to interested parties. While the 
appellants did not assign error to this action by the county court 
and although an appellate court ordinarily considers only those 
errors assigned and discussed in the briefs, the appellate court
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may, at its option, notice plain error. In re Interest of D. W., 249 
Neb. 133, 542 N.W.2d 407 (1996). Plain error is error plainly 
evident from the record and of such a nature that to leave it 
uncorrected would result in damage to the integrity, reputation, 
and fairness of the judicial process. Id.  

In this situation, our holding that the appellants are entitled to 
see the bank statements and other original documents would be 
a meaningless decision if the county court's final adjudication 
releasing Dominic and approving the final accounting was 
allowed to stand. The appellants could be in the position of find
ing mistakes, or worse, in the handling of Leo's property after 
seeing the documents, but be faced with the claim that the 
court's order of May 1, 2000, prevents any action on their part 
to hold Dominic accountable. That result would make the judi
cial process fundamentally unfair and damage the integrity of 
the system for the handling of the property of protected persons, 
given that the appellants sought the records in advance of any 
final release of Dominic for the very purpose of checking the 
accuracy of the accountings and that they were wrongfully 
denied access to the records. This is not to suggest that we see 
anything improper in the accountings. But, we recognize that 
the accountings are only Dominic's summaries of what has tran
spired with Leo's estate. Nebraska law allows the appellants, 
given that they are interested parties, the right to see the records 
underlying those accountings, and that right would be meaning
less if they were foreclosed by the county court's release of 
Dominic from doing something about any wrongdoing or errors 
that those records might disclose.  

CONCLUSION 
We remand this cause to the Hall County Court with direc

tions to enter the appropriate orders providing for the prompt 
disclosure of the original records sought by the appellants' 
motion, which shall encompass the time period from the incep
tion of the guardianship-conservatorship to the time of Leo's 
death. The order of May 1, 2000, terminating the guardianship
conservatorship and "releas[ing]" Dominic is hereby vacated.  
Such further proceedings as are necessary to formally approve 
the final accounting and release Dominic as the guardian-
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conservator shall be promptly conducted after the discovery 
ordered herein has been accomplished.  

ORDER VACATED, AND CAUSE 
REMANDED WITH DIRECTION.  

DALE KRUSEMARK, APPELLANT, V. THURSTON COUNTY 
BOARD OF EQUALIZATION, APPELLEE.  

624 N.W.2d 328 

Filed March 27, 2001. Nos. A-00-401, A-00-402.  

1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization 
and Review Commission decision shall be conducted for error on the record.  

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on the 
record, the appellate court's inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Taxation: Evidence. Opportunity shall be afforded all parties to present evidence and 
argument at the hearing before the Tax Equalization and Review Commission.  

4. Administrative Law: Due Process: Waiver: Appeal and Error. Procedural due 
process defenses should not be waived if timely raised in the first judicial tribunal to 
review an administrative action.  

5. Constitutional Law: Administrative Law: Supreme Court: Appeal and Error. It 
is the practice of the Nebraska Supreme Court to consider constitutional questions in 
reviewing the orders of administrative agencies when those questions are raised in the 
Supreme Court on direct review.  

6. Administrative Law: Due Process: Evidence. A party appearing before an agency 
or tribunal in an adjudication hearing is entitled to due process, and due process 
requires, among other things, an opportunity to present evidence and a hearing before 
an impartial board.  

7. Trial: Judges: Witnesses. A judge presiding at a trial may not testify in that trial as 
a witness. No objection need be made in order to preserve the point.  

8. Administrative Law: Taxation. All cases appealed to the Tax Equalization and 
Review Commission shall be granted an informal hearing unless a formal hearing is 
granted as determined by the commission according to its rules and regulations.  

9. Administrative Law: Taxation: Rules of Evidence. In an informal hearing before 
the Tax Equalization and Review Commission, the formal rules of evidence do not 
apply.  

10. Administrative Law: Rules of Evidence: Witnesses: Presumptions. When the 
Nebraska Evidence Rules apply to an administrative hearing, those persons perform
ing adjudicative functions are presumptively incompetent to testify.  

Appeals from the Nebraska Tax Equalization and Review 
Commission. Reversed and remanded for further proceedings.
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Albert E. Maul, Thurston County Attorney, for appellee.  

HANNON, SIEVERS, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

These cases involve appeals from decisions of the Nebraska 
Tax Equalization and Review Commission (TERC) affirming 
determinations by the Thurston County Board of Equalization 
(Board) regarding the valuation of residential real property 
owned by Dale Krusemark for the tax years 1998 and 1999.  
Krusemark appeals on various grounds, including that one of his 
witnesses was intimidated into not testifying. For the following 
reasons, we reverse, and remand for further proceedings.  

BACKGROUND 
These appeals from TERC involve the valuation of a residen

tial real property in Thurston County, Nebraska, owned by 
Krusemark.  

In 1997, Krusemark bought a lot for $20,000 in Pender, 
Thurston County, Nebraska, in an older part of town. He demol
ished an old house on the lot and began building a new house, 
which was completed in 1999. The value of the improvements are 
at issue in this case. Krusemark protested to the Board the valua
tions assigned to the property for the tax years 1998 and 1999.  

The procedural background of the case for tax year 1998, 
case No. A-00-402, is as follows: The Board assigned to the 
improvements of the subject property a value of $345,845.  
Krusemark requested a valuation of $172,327 for the reason that 
the house was only approximately 75 percent complete as of the 
assessment date. He also requested removal of the "sales multi
plier of 1.35%." At the protest hearing, Krusemark presented 
evidence of other, in his opinion, comparable properties and 
alleged that his basement was "unfinished" and thus should be 
assigned a lower valuation in the total calculation of the value 
of the subject property. Krusemark was successful in persuading 
the Board to reduce the assigned value of his house to $256,180 
and in removing the sales multiplier.
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Nevertheless, Krusemark appealed the 1998 valuation of his 
property to TERC. In addition to numerous exhibits introduced 
as evidence by both the Board and Krusemark, testimony was 
received from Krusemark; Leon Blomendahl, who was a real 
estate appraiser; and the Thurston County assessor. Krusemark 
argued before TERC that the valuation was excessive and incor
rect because his house was only 75 percent complete on the 
assessment date, that the area of the basement classified as "fin
ished" was incorrect, and that the determination that the "qual
ity" of the house construction was "very good" was incorrect 
and not in accordance with standard appraisal techniques. In 
TERC's findings and order of March 14, 2000, deciding the 
case, it stated that the testimony of Blomendahl "was withdrawn 
and therefore [TERC] gave no weight to it," found that 
Krusemark had not adduced clear and convincing evidence to 
establish that the valuation of the Board was unreasonable or 
arbitrary, and affirmed the decision of the Board valuing the 
house at $256,180 for the tax year 1998. TERC refused to 
address the issue of equalization because it determined that the 
issue was not raised before the Board and that therefore, it was 
not properly before TERC.  

TERC had previously entered an order denying Krusemark's 
motion to consolidate the 1998 and 1999 tax year appeals to be 
heard before it. TERC instead heard the 1999 tax year appeal, 
our case No. A-00-401, immediately after the 1998 tax year 
appeal. The procedural background for the case for tax year 
1999 is as follows: TERC, by stipulation of the parties, took 

judicial notice of all the exhibits, evidence, and testimony pre
sented in the 1998 tax year case it had just completed and 
received numerous other exhibits submitted by the Board and 
Krusemark for the 1999 tax year case. No testimony was 
offered, other than the judicially noticed 1998 proceedings, in 
the 1999 tax year case. The Board had assigned to the improve
ments of the subject property a value of $326,560. Krusemark's 
home was completely built and finished for valuation purposes 
for the tax year 1999. Krusemark requested a valuation of 
$176,582 for the improvements for the reasons that the valuation 
as assigned by the Board was excessive when compared to other 
similar properties and was not in accordance with standard
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appraisal techniques. At the protest hearing, Krusemark pre
sented evidence of other, in his opinion, comparable properties 
and alleged that the area of the basement classified as "finished" 
was incorrect. The Board denied Krusemark's protest and 
refused to reduce the assigned value of his house.  

Krusemark appealed the 1999 valuation of his property to 
TERC. Krusemark argued before TERC that the valuation was 
excessive and incorrect because the area of the basement classi
fied as "finished" was incorrect; that the determination that the 
"quality" of the house construction was "very good" was incor
rect; that when compared to other, in Krusemark's opinion com
parable, properties, the valuation was incorrect and not in ac
cordance with standard appraisal techniques; and that the 
property was not equalized with other properties. In its findings 
and order of March 14, 2000, deciding the case, TERC stated 
that the testimony of Blomendahl "was withdrawn and therefore 
[TERC] gave no weight to it," found that Krusemark had not 
adduced clear and convincing evidence to establish that the val
uation as assigned by the Board was unreasonable or arbitrary, 
and affirmed the decision of the Board valuing the home at 
$326,560 for the tax year 1999. Unlike the 1998 finding and 
order, TERC addressed the issue of equalization, but found 
against Krusemark and for the Board.  

ASSIGNMENTS OF ERROR 
Krusemark alleges that TERC erred by (1) intimidating 

Blomendahl into not testifying, (2) concluding that the county 
assessor's decision in allowing only an 11-percent economic 
depreciation for his property was not arbitrary and capricious, 
(3) concluding that the county assessor's opinion regarding 
quality of construction of his property was not arbitrary and 
capricious, and (4) concluding that his property was equalized 
with other properties in Thurston County. He also alleges that 
TERC erred in the 1998 tax year appeal by concluding it did not 
have jurisdiction over the issue of equalization.  

STANDARD OF REVIEW 
[1,2] Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2000) pro

vides that appellate review of a TERC decision shall be con-
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ducted for error on the record. When reviewing an order for 
errors appearing on the record, the appellate court's inquiry is 
whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unrea
sonable. Constructors, Inc. v. Cass Cty. Bd. of Equal., 258 Neb.  
866, 606 N.W.2d 786 (2000).  

ANALYSIS 
Intimidation of Witness.  

[3] Krusemark alleges that the actions of TERC intimidated 
his expert witness, Blomendahl, into not testifying. Neb. Rev.  
Stat. § 77-5015 (Cum. Supp. 2000) provides, in pertinent part, 
that "[o]pportunity shall be afforded all parties to present evi
dence and argument" at the hearing before TERC. Krusemark 
argues that this is a matter of due process.  

The record reflects that while Blomendahl did testify at some 
length without interruption or objection, the record also reflects 
that the hearing officer made several comments directed toward 
Blomendahl. When Blomendahl attempted to give his opinion 
on an issue related to Krusemark's property, the hearing officer 
interrupted, and part of the colloquy among those present was 
the following: 

[Hearing officer]: So I take it, in answer to [the com
missioner's] question, we don't have a written document 
from this witness, is that correct . . .? 

[Krusemark's counsel]: That's correct.  
[Hearing officer]: So, Mr. Blomendahl, I want to be very 

careful. The Commission held a hearing about six weeks 
ago, and a licensed Nebraska appraiser offered testimony, 
and the county who was involved in that hearing has now, 
for lack of a better term, filed charges against the witness 
with the Real Estate Appraisal Board. We don't want to 
have anything to do with it, and we don't have anything to 
do with it, but I just want to be real careful that you under
stand that in this hearing, if your testimony is being offered 
as that of an expert, and it's under - and you're a licensed 
Nebraska real estate appraiser, that we are real clear about 
what standard that you're offering your opinion under, just 
for your protection. So I understand - if I understand you
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correctly, your opinion is being offered under Standards 
Rule 5-4 . . .. Is that - I want to make sure that that's your 
understanding and our understanding.  

[Blomendahl]: Right, right.  
Later in Blomendahl's testimony, counsel for the Board 
objected, apparently on foundation, which the hearing officer 
overruled, but stated, in part: 

A review appraisal is conducted under a completely differ
ent standard. That's standard three. It sounds like what 
you're engaging in is a review appraisal rather than a con
sulting report. Do you want to address that issue? Because 
that's part of what [Board's counsel] is referring to, and 
I've got to tell you, Mr. Blomendahl, I don't like witnesses 
who are experts testifying in front of us getting hauled in 
front of the Real Estate Appraisal [B]oard. It's not fair to 
them. And I just want to make sure that we've got a good 
record here.  

Later in Blomendahl's testimony, again after counsel for the 
Board made an objection based on foundation, the hearing offi
cer stated, in pertinent part: 

First and most importantly, a review appraisal must be 
made in writing. So that's the issue that we've got in front 
of us, and I've got to tell you, I'm not real sure how to pro
ceed. I know that if we let this witness keep going and 
[Board's counsel] has a problem, this witness is going to 
end up in front of the Real Estate Appraisal Board. I don't 
want to see that happen. Now, if you want to recess to talk 
to Mr. Blomendahl, fine. If 

[Krusemark's counsel]: Perhaps we should just recess 
this. We're not going to get concluded today anyway.  

[Hearing officer]: We're not recessing for the day.  
We're going to keep going. I just want to know if you 
want your witness to keep testifying. If you do, I'm going 
to overrule the objection, he'll be allowed to testify, and 
the commissioners can give whatever weight they deem 
ap-propriate to it.  

[Krusemark's counsel]: At this time I'd ask for a recess, 
and I would ask that he be excused, and I'll put on other 
testimony.
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After a brief recess, counsel for Krusemark made the following 
statement: 

And at this time then I'm going to ask leave for the 
Commission to remove Mr. Blomendahl from the stand at 
this time until I have an opportunity over the lunch hour or 
something to ensure that Mr. Blomendahl is not going to be 
in violation of any rules.  

Blomendahl was not recalled by Krusemark during the pro
ceedings. However, counsel for the Board was allowed to cross
examine Blomendahl on the testimony he had given to this point 
in the proceedings. The Board argues that Blomendahl was not 
prevented from testifying, but that Krusemark voluntarily with
drew the testimony of his expert opinion. Our review of the 
record reveals no indication that Krusemark "withdrew" 
Blomendahl's testimony.  

[4,5] Although Krusemark did not object to the comments 
made by the hearing officer and apparently chose not to con
tinue with Blomendahl's testimony, we believe, under the cir
cumstances, the issue of procedural due process is still properly 
before us. In Nebraska Pub. Emp. v. Otoe Cty., 257 Neb. 50, 595 
N.W.2d 237 (1999), a labor union appealed to the Nebraska 
Supreme Court from a decision of the Nebraska Commission of 
Industrial Relations. The union asserted on appeal that the 
county failed to provide constitutional due process to discharged 
employees by not providing a pretermination hearing and oppor
tunity to be heard. This issue had not been presented to the com
mission. The Nebraska Supreme Court quoted Ashby v. Civil 
Serv. Comm., 241 Neb. 988, 492 N.W.2d 849 (1992), for the 
proposition that "'procedural due process defenses should not 
be waived if timely raised in the first judicial tribunal to review 
the administrative action."' Nebraska Pub. Emp. v. Otoe Cty., 
257 Neb. at 59, 595 N.W.2d at 248. Furthermore, the Supreme 
Court in Nebraska Pub. Emp. v. Otoe Cty., supra, stated that it 
recognized that it had considered constitutional issues that were 
not raised until the appeal reached a court, with the Supreme 
Court being the first forum, and that it is the practice of the 
Supreme Court to consider constitutional questions in reviewing 
the orders of administrative agencies when those questions are 
raised in the Supreme Court on direct review. Thus, we find that



10 NEBRASKA APPELLATE REPORTS

the due process claim is properly before us on appeal in the 
instant case.  

[6] Turning to the issue of whether Krusemark was entitled 
to due process before TERC, we find Crown Products Co. v.  
City of Ralston, 253 Neb. 1, 567 N.W.2d 294 (1997), to be help
ful to our analysis. Crown Products Company (Crown) filed a 
claim for damages with the city of Ralston based on Ralston's 
alleged breach of its agreement to purchase Crown's property.  
A hearing on the claim was heard before the Ralston City 
Council. Several council members who were also members of 
the council at the time of the negotiations to purchase the 
Crown property participated in the hearing. Three of these 
council members placed affidavits in the record of the hearing, 
over Crown's objection. None of the council members would 
submit to sworn cross-examination. After the hearing, the coun
cil denied Crown's claim. Crown filed a petition in error in the 
district court alleging, inter alia, that Crown was denied due 
process at the hearing before the city council. The district court 
found that Crown's due process rights were violated by its not 
receiving an impartial hearing by an impartial board, vacated 
the decision of the city council, and remanded the claim for a 
new hearing. Ralston appealed to the Nebraska Supreme Court.  
Citing to Geringer v. City of Omaha, 237 Neb. 928,468 N.W.2d 
372 (1991), the Supreme Court stated that a party appearing 
before an agency or tribunal in an adjudication hearing is enti
tled to due process and that due process requires, among other 
things, an opportunity to present evidence and a hearing before 
an impartial board. The Nebraska Supreme Court in Crown 
Products Co. stated: "We conclude that the existence of this 
'one shot' chance of preparing an adequate record in an adjudi
cation hearing before a tribunal requires procedural protections 
similar to those given to litigants in a judicial proceeding." 253 
Neb. at 7, 567 N.W.2d at 298.  

[7] We conclude that Krusemark was entitled to procedural 
due process in the presentation of his evidence to TERC. We 
must next determine whether Krusemark's right to due process 
was violated. In order to make this determination, we must ana
lyze the effect of the hearing officer's comments made during 
the course of the proceeding. We find case law regarding judi-
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cial comments during trial helpful in this analysis. For example, 
in State v. Rodriguez, 244 Neb. 707, 509 N.W.2d 1 (1993), 
defense counsel objected during the cross-examination of a wit
ness because he felt that a police officer had been coaching the 
witness by nodding his head as the witness testified. In response 
to the objection, the trial judge stated, in the presence of the 
jury: "'No, he wasn't. I was watching him.'" Id. at 709, 509 
N.W.2d at 3. Defense counsel moved for a mistrial. The district 
court determined that this was a credibility issue and let the mat
ter go to the jury, which convicted the defendant. On appeal, the 
Nebraska Supreme Court held that coaching of a witness is not 
a ground for a mistrial, but, rather, a question of credibility for 
the jury. However, the Supreme Court found the judge's com
ments to be prejudicial error. The court initially determined that 
although the defendant did not object to the judge's comments, 
the timely objection requirement was inapplicable because the 
trial judge had assumed the role of a witness. Neb. Evid. R. 605, 
Neb. Rev. Stat. § 27-605 (Reissue 1995), specifically provides: 
"The judge presiding at the trial may not testify in that trial as a 
witness. No objection need be made in order to preserve the 
point." The Supreme Court went on to state: 

"[A] judge, although he is neither called to testify nor 
voluntarily takes the stand, may nevertheless assume the 
role of a witness. Such behavior ... should be treated anal
ogously to direct violation of [rule 605]. That is, the appel
late court must examine the particular circumstances of the 
case to determine whether the judge's behavior was so 
prejudicial to the substantial rights of the parties as to 
merit a reversal." 

(Emphasis in original.) State v. Rodriguez, 244 Neb. at 712, 509 
N.W.2d at 4, quoting 3 Jack B. Weinstein & Margaret A. Berger, 
Weinstein's Evidence 605[04] (1993).  

[8,9] We recognize that the instant case involved an informal 
hearing, as provided for by Neb. Rev. Stat. § 77-5016 (Cum.  
Supp. 2000): "All cases appealed to the commission shall be 
granted an informal hearing unless a formal hearing is granted 
as determined by the commission according to its rules and reg
ulations." In the instant case, the order and notice of hearing 
directed that the hearing be held informally. In such a hearing,
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the formal rules of evidence do not apply. See 442 Neb. Admin.  
Code, ch. 2, § 001.22 (1999). However, from the context of the 
record, it is clear that the hearing officer was acting in a judicial 
capacity. He swore in the witnesses, controlled the presentation 
of evidence, ruled on objections, and with the two other hearing 
officers, assisted in the decisionmaking process.  

[10] In Central Platte NRD v. State of Wyoming, 245 Neb.  
439, 513 N.W.2d 847 (1994), an administrative hearing was 
conducted according to the Nebraska Evidence Rules. Dr. Ann 
Bleed was the Nebraska state hydrologist, and Wyoming 
attempted to subpoena her or disqualify her from participating 
in the hearing. This attempt failed, and Dr. Bleed was allowed 
to assist in the decisionmaking process on the granting of 
instream flow appropriations on the Platte River. On appeal, 
Wyoming asserted that its due process right to a fair hearing 
was denied. The Supreme Court noted that Dr. Bleed was not, 
technically, a judge; that technically, the hearing officer was 
not a judge; and that the director of the Department of Water 
Resources was not a judge. However, the court determined that 
the same concerns which are raised by the prospect of judicial 
testimony are raised by the prospect of testimony by adminis
trative adjudicators. In Central Platte NRD v. State of Wyoming, 
supra, the hearing officer, the director, and Dr. Bleed were all 
performing adjudicative functions by controlling the presen
tation of evidence, deciding the ultimate outcome of the case, 
and, as pertained to Dr. Bleed, in assisting in the decision
making process by providing technical expertise. The Supreme 
Court held that Dr. Bleed was properly excluded from testify
ing at the hearing and that the refusal to issue a subpoena for 
her testimony was correct, because when the Nebraska 
Evidence Rule apply, those persons performing adjudicative 
functions are presumptively incompetent to testify.  

Finally, we find Bender v. Department of Motor Vehicles, 8 
Neb. App. 290, 593 N.W.2d 27 (1999), instructive in analyzing 
the hearing officer's reference in the instant case to other pro
ceedings before TERC wherein an expert allegedly violated cer
tain professional standards. Ryan Bender argued that he was 
denied due process as a result of the hearing officer's refusal to 
seek judicial enforcement of a disobeyed subpoena. The director
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of the Department of Motor Vehicles, in upholding the hearing 
officer's refusal to invoke the district court's aid in enforcing the 
subpoena, stated in his administrative order that he "takes 
notice" of two instances in recent months where a witness had 
appeared in response to counsel for Bender's subpoena and she 
had not been called to testify; in both those instances, the wit
ness appeared and counsel for Bender dismissed her without 
calling her to testify. Our court held that to refuse to enforce the 
subpoena when the witness disobeyed, under the circumstances, 
was an arbitrary and untenable decision, particularly given the 
basis for the director's decision, which were not facts of record 
before the hearing officer. "The Director's action in adding to 
the evidential record via his order is unusual and improper. The 
reliance by the Director upon facts not of record is akin to the 
decisionmaker taking on the role of a witness." Id. at 300, 593 
N.W.2d at 34. We held that a litigant's case should be decided 
on its own merits from the evidence in the record, not by what 
his or her lawyer has or has not done in another case in the past.  
The actions by the director and the hearing officer were "facially 
a denial of due process where such facts are not in the record 
and Bender's counsel is given no opportunity to respond to the 
matter." Id. at 301, 593 N.W.2d at 34-35.  

We find that the hearing officer's comments during the course 
of the proceedings in the instant case had a chilling effect upon 
Blomendahl and amounted to improper testimony by the hear
ing officer regarding facts not in the record such that Krusemark 
was effectively denied his right to procedural due process. The 
actions of TERC in this regard were unreasonable, and accord
ingly, we reverse the decision and remand the matter for further 
proceedings consistent with this decision. Accordingly, it is not 
necessary to address Krusemark's remaining assignments of 
error, with the exception of the jurisdiction issue below.  

Jurisdiction Over Issue of Equalization.  
In case No. A-00-402, the appeal for tax year 1998, 

Krusemark assigns as error TERC's determination that the issue 
of equalization was not raised by Krusemark before the Board 
and that therefore, TERC had no jurisdiction to determine the 
issue of equalization. Since the issue of jurisdiction over the
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issue of equalization in the 1998 tax year will affect the pro
ceedings on remand, we will address that issue.  

During the TERC hearing, TERC correctly noted that it had 
subject matter jurisdiction over only those issues presented to 
the Board. "Property Valuation Protest" (Form 422) is the stan
dard form used in filing a protest to the Board and provides a 
section whereby the protesting taxpayer states the reasons for 
the protest. Krusemark handwrote: "Since the house was not 
completed, $345[,]845 is only 3/4 of the valuation. I also wish 
you would consider removing the sales multiplier of 1.35%. I'm 
also attaching papers giving my reasons for making this 
protest." TERC had no attachments to Form 422 in the record 
before it and was of the opinion that Krusemark's statement in 
Form 422 indicated that the house should not be valued at full 
market value. TERC also noted that neither party had made the 
transcript of the proceedings before the Board a part of the 
record before TERC.  

Form 422 also provides a section wherein the names of the 
witnesses and a summary of the testimony at the protest hearing 
before the Board is noted. In the instant case, this section was 
filled out, in pertinent part, as follows: 

Dale Krusemark appeared to give testimony. Presented 
comparables to County Board of Equalization. My home 
valued at 144.00 per squarefoot. These other homes aver
age 66.60 per sq[.] ft. Showed neighboring counties com
parable homes. Waynes valuation and Dakota valuations 
are not raising. Madison, Dixon and Dakota County value 
these homes at what they would bring on the market.  

Krusemark argued before TERC, and now before this court, that 
the reference to "comparable" in this statement indicated that 
equalization was an issue before the Board. Krusemark also 
asserts that Arcadian Fertilizer v. Sarpy Cty. Bd. of Equal., 7 
Neb. App. 499, 583 N.W.2d 353 (1998), stands for the proposi
tion that in a case in which it is not clear if a board of equaliza
tion had addressed a particular issue, TERC is required to exam
ine the record made before the board of equalization. Krusemark 
concedes that when it is clear that a party has failed to raise an 
issue before a board of equalization, a party is barred from rais
ing the issue before TERC.
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The Board asserts that although Krusemark offered purported 
comparables at the protest hearing before the Board, there is no 
evidence that the comparables were offered for the purpose of 
raising the issue of equalization.  

In Arcadian Fertilizer v. Sarpy Cty. Bd. of Equal., supra, this 
court noted that Neb. Rev. Stat. § 77-1511 (Reissue 1996) stands 
for the general proposition that TERC has no authority to con
sider questions not raised before a county board of equalization.  
The issue in Arcadian Fertilizer was whether a question as pre
sented to the board of equalization and a question as presented 
to TERC were sufficiently related in content and context to be 
deemed the same question at both levels. The board of equal
ization in Arcadian Fertilizer argued that Form 422 should be 
examined to determine if the issue had been raised before the 
board of equalization. Arcadian Fertilizer, L.P. (Arcadian), 
argued that its statement of reasons for appeal should not be lim
ited to the statement set out in Form 422 but must be evaluated 
in the context of the proceedings before a referee and the board 
of equalization where, Arcadian asserted, the underlying reasons 
were clearly explained and set out in detail. Arcadian argued 
that TERC erred in refusing to permit Arcadian to supplement 
the record with a transcript of the proceedings before the ref
eree. TERC had held that the refereed proceedings were irrele
vant in determining what issues had been presented to the board 
of equalization. We held on appeal that proceedings before the 
referee were part of the board of equalization process and were 
clearly relevant to the proceedings before TERC, especially 
where the scope of issues previously raised before the board of 
equalization was an issue. Because it would be impossible to 
determine jurisdiction without reviewing the transcript of the 
refereed proceedings, it was error for TERC to deny Arcadian's 
motion to admit the transcript of the refereed proceedings. The 
matter was remanded to TERC for reconsideration of the juris
dictional issue.  

In the instant case, Krusemark did not offer the transcript of 
the proceedings before the Board at the TERC hearing. In 
reviewing the Form 422 in the 1998 protest, we note that it indi
cates Krusemark presented "comparables" to the Board, 
although the form does not specifically reference the issue of
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equalization. However, in reviewing the Form 422 in the 1999 
protest, there is likewise no specific reference to equalization; 
rather, reference to "comparables" is contained therein. In order 
to properly resolve the issue of whether equalization was pre
sented to the Board in the 1998 protest, and consequently, 
TERC's jurisdiction over the issue, TERC, on remand, shall 
allow Krusemark to supplement the record with the proceedings 
before the Board in the 1998 protest.  

CONCLUSION 
Because Krusemark was denied the right to procedural due 

process in the hearings before TERC, we reverse TERC's deci
sions of March 14, 2000, affirming the Board's determinations 
and valuations of Krusemark's property for the tax years 1998 
and 1999, and remand this cause to TERC for further proceed
ings consistent with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

JIM R. COCHRAN, APPELLANT, V.  

BILL'S TRUCKING, INC., APPELLEE.  

624 N.W.2d 338 

Filed April 3, 2001. No. A-00-675.  

1. Workers' Compensation: Appeal and Error. A party waives all errors of the work
ers' compensation trial judge not specifically assigned to the review panel, and an 
appellate court cannot consider errors of the trial judge which were not assigned to the 
review panel.  

2. : _ . An appellate court cannot consider any errors that the workers' compen

sation review panel might have made except those errors assigned in the brief of the 
party advocating the error.  

3. Workers' Compensation: Attorney Fees: Time. Neb. Rev. Stat. § 48-125 (Reissue 
1998) provides for an award of attorney fees in all cases in which the employer refuses 

or neglects to pay compensation or medical benefits within 30 days when the 
employee receives an award.  

4. Workers' Compensation: Liability. The only legitimate excuse for delay in the pay
ment of workers' compensation benefits is the existence of a genuine dispute from a 
medical or legal standpoint that any liability exists.  

5. Trial: Evidence: Attorneys at Law. An attorney's assertions at trial are not to be 
treated as evidence.
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6. Workers' Compensation: Attorney Fees. The award of attorney fees is a type of 
penalty in workers' compensation matters.  

7. _ . The amount of an attorney fee in a workers' compensation case must be 

assessed in accordance with law, i.e., the fee must be reasonable. Thus, the court must 
assess the degree of skill involved and the amount of time counsel spent representing 
the claimant to arrive at a reasonable attorney fee.  

8. _ : _ . An award of attorney fees pursuant to Neb. Rev. Stat. § 48-125 (Reissue 
1998) must be calculated on a case-by-case basis with particular attention given to the 
amount of legal work performed in relation to the amount of the unpaid medical bill 
and the amount of the unpaid medical bill in relation to the workers' compensation 
award received.  

9. Workers' Compensation. Calculation of temporary total disability and temporary 
partial disability benefits is provided for by Neb. Rev. Stat. § 48-121(1) and (2) 
(Reissue 1998).  

10. _ . An employee's disability as a basis for compensation under Neb. Rev. Stat.  
§ 48-121(1) and (2) (Reissue 1998) is determined by the employee's diminution of 
employability or impairment of earning power or earning capacity.  

11. Workers' Compensation: Words and Phrases. Earning power is not synonymous 
with wages, but includes eligibility to procure employment generally, ability to hold 
a job obtained, and capacity to perform the tasks of the work, as well as the ability of 
the worker to earn wages in the employment in which the worker is engaged or for 
which he or she is fitted.  

12. Workers' Compensation. Earning power is not synonymous with wages, and it is 
therefore not synonymous with the minimum wage prescribed by law.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed in part, and in part reversed and remanded.  

Harry R. Meister, of Meister & Segrist, P.C., for appellant.  

James L. Zimmerman, of Sorensen, Zimmerman & Mickey, 
P.C., for appellee.  

HANNON, SIEVERS, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

On May 6, 1998, Jim R. Cochran filed suit against his former 
employer, Bill's Trucking, Inc. (Bill's), for workers' compensa
tion benefits for injuries Cochran sustained in an accident which 
happened in 1996. Bill's had paid Cochran considerable bene
fits, but not all to which he claimed to be entitled. The trial judge 
found in favor of Cochran and awarded, inter alia, temporary 
partial disability benefits, a small penalty for late payment of
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benefits, attorney fees, and vocational rehabilitation services.  
Bill's appealed to a review panel of the Workers' Compensation 
Court, alleging several errors, including that the trial judge erred 
in awarding Cochran any benefits. The review panel found that 
the trial judge did not err in awarding some benefits, but it also 
found the trial judge had erred in basing the temporary partial 
disability award upon the federal minimum wage law, in pro
viding that the disability would end when a functional evalua
tion and a "work hardening" program were conducted, and in 
awarding attorney fees and vocational rehabilitation services.  
The review panel remanded the matter to the trial judge to deter
mine temporary partial disability in accordance with Neb. Rev.  
Stat. § 48-121(2) (Reissue 1998).  

While Bill's did not appeal from the order of the review panel, 
Cochran did. He alleged that both the trial court and the review 
panel erred in certain respects, and Bill's argued in its brief that 
the review panel also erred. We conclude that the failure of 
Cochran to seek review by the review panel and the failure of 
Bill's to cross-appeal to this court limit the issues we can con
sider. We have not found any other Workers' Compensation 
Court appeals in which this has happened, and therefore, we 
extensively consider these issues. We also conclude that the 
review panel was correct in remanding the case to the trial court 
for a new determination of the amount and duration of temporary 
partial disability, but erred in determining that no attorney fees 
could be awarded to Cochran and further that the trial court 
should redetermine that award for attorney fees in accordance 
with current legal authority. Accordingly, we affirm in part, and 
in part reverse and remand for a rehearing on the unsettled issues.  

PROCEDURAL HISTORY 
Cochran filed his petition on May 6, 1998, alleging that he 

suffered an injury arising out of and in the course of his employ
ment on May 16, 1996. On that date, Cochran, who was 
employed with Bill's as an over-the-road truckdriver, was load
ing 55-gallon drums of hazardous waste onto his truck when he 
had an immediate onset of pain in his back. After approximately 
30 minutes, the pain became severe, and Cochran notified Bill's 
that day. He further alleged that Bill's continued to pay him his

50



COCHRAN v. BILL'S TRUCKING 51 

Cite as 10 Neb. App. 48 

wages-approximately $591.60 per week-in lieu of paying 
him workers' compensation benefits. Accordingly, Cochran 
prayed for a hearing to determine his rights and liabilities and to 
be awarded benefits. Additionally, Cochran requested that the 
trial judge award the statutory penalty provided in Neb. Rev.  
Stat. § 48-125 (Reissue 1998) for Bill's failure to make timely 
payments of disability benefits as well as to award him attorney 
fees and interest as provided by law.  

Bill's filed its answer on June 18, 1998. Bill's generally 
denied Cochran's allegations and further alleged that Cochran 
was not entitled to workers' compensation benefits due to fraud 
committed by Cochran in his employment application. Bill's 
claims it would not have hired him had it known of the undis
closed information. Bill's prayed for dismissal or in the alterna
tive that the rights and liabilities of the parties be determined.  
Bill's amended answer, filed on September 25, admitted that 
Cochran was an employee on May 16, 1996, but denied that he 
suffered an on-the-job injury on that date. Bill's also admitted 
the wages as alleged in the petition, but denied liability for 
workers' compensation benefits. Bill's re-alleged the fraud issue 
and further alleged that Cochran's back problems existed prior 
to his employment.  

SUMMARY OF EVIDENCE 
Cochran, 32 years old at the time of trial, began working for 

Bill's, which was in the business of hauling hazardous waste 
material, in March 1996. Cochran was a high school graduate 
and had been trained as a diesel mechanic in the military, but he 
had worked as an over-the-road truckdriver since his discharge.  
He had also completed "truck drivers school" and had acquired 
his commercial driver's license in both Nebraska and Utah. He 
had primarily worked all of his adult life as a truckdriver, 
though he had done some dispatching in the early half of the 
1990's when he was not driving over the road.  

When Cochran began working for Bill's, he attended a 40
hour course on handling and transporting hazardous waste. On 
May 16, 1996, Cochran was loading hazardous material for 
transport from a naval air station in Washington state. Cochran 
was injured while helping to lift the drums of hazardous waste.
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Because there is no issue on appeal to this court concerning 
whether Cochran suffered an injury at that time which was in the 
course of his employment with Bill's, we shall not further relate 
the details of the accident.  

Cochran saw Dr. D.W. McConnell, a chiropractor in Kimball, 
Nebraska, on May 20, 1996. McConnell's reports show that he 
thought Cochran suffered from a lower back strain-sprain. After 
five treatments, McConnell referred Cochran to Dr. Daniel R.  
Neagoy, a neurosurgeon in Scottsbluff, Nebraska. McConnell 
did not see Cochran again after the referral, but a letter dated 
September 30, 1998, by McConnell states that in his opinion, 
"the presenting symptoms, the objective examination findings, 
and the type of injury, together produce sufficient evidence to 
clearly state that the [May 16] injury was indeed responsible for 
Mr. Cochrane's [sic] complaints." The letter also explains that 
"[l]owback strain/sprain is a very common injury during the 
process of moving heavy objects. Although secondary compli
cations or spinal anomalies may increase the 'chances' of injury, 
they don't usually exhibit the 'causation.'" 

Neagoy examined Cochran on June 3, 1996. An MRI ordered 
by Neagoy and performed on June 4 showed "[m]ild central 
neural canal stenosis L3-4 secondary to congenitally short pedi
cles and a diffuse bulging annulus. No focal bulging or herni
ated disks are appreciated." Neagoy believed "Cochran's dis
comfort is most compatible with back strain, although there are 
some subtle abnormalities on his neurologic examinations." 
Neagoy also told Cochran that surgery was not warranted as of 
June 10. Neagoy referred Cochran to Dr. Neil Pitzer of 
Rehabilitation Associates in Scottsbluff.  

Pitzer examined Cochran on June 27, 1996, and ordered 
physical therapy. EMG and nerve conduction studies ordered 
later by Pitzer were within normal limits. Cochran underwent 
physical therapy on eight occasions at Scottsbluff Physical 
Therapy Associates from July 2 to 22. As instructed, Cochran 
attended several times per week, but the corresponding medical 
reports show that Cochran made minimal progress during phys
ical therapy.  

On June 10, 1996, Neagoy wrote to McConnell and stated 
that "Cochran's MRI scan reveals no evidence of a disc hernia-
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tion or nerve root compression from any other related cause. I 
believe his discomfort is most likely a reflection of back strain." 
Neagoy also stated that he told Cochran that surgery was not 
warranted and that he had referred Cochran to Pitzer.  

On September 12, 1996, Pitzer put Cochran on a 14-day 
course of prednisone. He also discussed lumbar fusion and 
asked Cochran to return in 2 weeks. Pitzer released him to 
"sedentary duty at this time, four hours per day over the next 
two weeks to see if we can get him back to some work activities 
while we are still working on his treatment and eventual 
disposition." 

In a report dated July 25, 1996, Pitzer stated that Cochran 
should be reevaluated by Neagoy for possible surgical interven
tion. If surgery was not appropriate, then Pitzer opined that 
Cochran had essentially reached maximum medical improve
ment. Cochran never had the functional capacity evaluation as 
ordered because no one would pay for the evaluation.  

On September 26, 1996, Pitzer also told Cochran that a func
tional capacity evaluation would be best, and though he would 
be able to drive, Pitzer did not feel Cochran would be able to do 
any unloading or do extensive periods of sitting and driving 
over 8 hours per day. Because of Cochran's poor response to 
physical therapy, chiropractic care, medications, and spinal 
injections, Pitzer also stated that it was unlikely that any other 
treatment would be beneficial and that surgical fusion would 
probably be Cochran's only reasonable alternative. Pitzer then 
ordered a functional capacity evaluation to be performed.  

The record also contains a medical report dated September 6, 
1998, from Dr. Peter C. Meyer. Apparently, Meyer saw Cochran 
at approximately 5 p.m. after Cochran had been "running a wire 
feed welder all day" while rebuilding an antique car. Cochran 
was complaining that his eyes were stinging, that his vision was 
blurred, and that his whole face was hot. His eyes were patched, 
and the report indicates he was resting comfortably upon 
discharge.  

With the exception of this "emergency" visit, the record does 
not show any medical care from his September 26, 1996, exam
ination with Pitzer until September 17, 1998, when Cochran saw 
Dr. Shelley McCoy at the Mitchell Medical Center, in Mitchell,
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Nebraska. After his employment was terminated, Cochran was 
referred to McCoy for an evaluation to determine his eligibility 
for Social Security disability. McCoy stated: 

Patient is going to have increased difficulty with ability 
to perform work-related activities such as sitting . . .  
standing, lifting, carrying and handling large objects, and 
traveling. He should not have problems with hearing or 
speaking. Patient also would be a candidate for increased 
neuromuscular degeneration if he is unable to obtain treat
ment for his spondylolysis as recommended by the neuro
surgeon whom he has been consulting. It is recommended 
at this time that patient continue to seek followup regard
ing his injury with appropriate specialists.  

Cochran testified that he was denied Social Security disability.  
Cochran underwent a medical examination on July 8, 1999, 

conducted by Dr. Lee Ahrlin in Rapid City, South Dakota, at 
Bill's request. Ahrlin stated: 

At this time I see some evidence for a low back strain. I 
do not see any evidence for any disc disease. I do not see 
any evidence for any structural problems as far as his back 
is concerned. At this point I do not see any reason why he 
could not be doing light to medium activities on a regular 
basis. Getting into a work hardening program certainly 
might be beneficial for him.  

At the time of trial, Cochran testified that he still felt pain in 
his legs and back when he would stand or sit for too long or if 
he moved something too heavy. Also, extended walking 
required him to sit or lie down to relieve the pressure in his legs.  
He also felt a false sensation of needing to urinate, and if he 
over-exerted himself, he would feel as if he had been struck in 
the groin area. Cochran did not feel that he could do over-the
road truckdriving again due to the aggravation of sitting for too 
long and from the lifting necessary when loading.  

Donald Lonsdale, the owner of Bill's, also testified. Lonsdale 
testified that Cochran's application listed that he had never been 
ticketed for possession of illegal drugs. Before Bill's started 
paying benefits to Cochran, Cochran called Lonsdale and asked 
if there was anything he could do for employment. After 
Lonsdale consulted Bill's attorney, Lonsdale told Cochran that

54



COCHRAN v. BILL'S TRUCKING 55 

Cite as 10 Neb. App. 48 

he must have a doctor's release before Lonsdale could give him 
work, but Cochran never provided such a release.  

Lonsdale also testified that he did have work which matched 
the physical restrictions given by Pitzer regarding 8-hour driv
ing workdays. Lonsdale testified he had work to do local hauls 
to Sterling and Denver, Colorado. The Denver job would require 
driving to Denver, pulling into the facility, waiting in the 
drivers' lounge from 2 to 5 hours while the truck is loaded, and 
then driving the load back to Kimball. The drive to Denver was 
only 308 miles round trip, and the job required no lifting.  
Lonsdale also had work as a shag driver hooking up trailers and 
delivering them to retailers such as K mart, Wal-Mart, and gro
cery stores, which was "[b]asically ... an eight (8) hour day." 
Lonsdale further testified that he could have put Cochran back 
to work as a part-time dispatcher as well as other light work 
around the shop and office on September 12 when Cochran was 
released to return to work.  

Cochran testified in rebuttal that he had informed Lonsdale of 
his release to do 4-hour sedentary work, but that Lonsdale told 
him he did not have any work like that. Cochran also stated that 
Pitzer sent Bill's a letter releasing him to do sedentary work, but 
that Bill's told him it did not have anything that fit such 
restrictions.  

Cochran also testified that he had sought other employment 
after his injury. He attempted to restore antiques at his home, but 
that venture had not been profitable by the time of trial. He usu
ally required rest after 45 minutes to 2 hours of work. If he sat 
or stood in one position too long, he would feel sharp pains in 
his back and his feet would go numb. Usually, the pain and 
numbness subsided after moving around or resting for 15 to 20 
minutes, although he had been incapacitated for as long as a 
couple of days.  

Cochran also applied for a part-time dispatching position 
with North American Van Lines. He was not given the job 
because he could not sit for 4 hours and could not help do 
"household loads" as the company moved a great deal of home 
furniture. He also applied at Tom Donahue Antique Autos, but 
no positions were open. Cochran had not sought other work 
beyond these applications. On cross-examination, Cochran also
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testified that he had been doing some auto body work, trying to 
teach himself, which included cutting, welding, and sanding.  

Cochran testified he had been sleeping on the floor for the 18 
months prior to trial because if he slept on a bed or couch, he 
could "hardly move in the morning." He testified that he had 
never injured his back before, but that he had undergone ankle 
reconstruction surgery in the early and late 1980's. He also had 
his knee "scoped for water" when he played football in his 
youth. He also injured his nose in a motorcycle accident in 
1991. The medical reports from that accident showed that when 
he was 16, an animal ran out in front of him on a dirt road, and 
when he swerved to miss the animal, he hit a mound of dirt and 
flew over the handlebars. He was not wearing a helmet. He 
spent just over 2 weeks in the hospital for "1. Cerebral contu
sion. 2. Sprain of the right ankle. 3. Multiple contusions." With 
respect to x rays, "AP and lateral of the cervical spine was nor
mal." The emergency room report stated his back was "[w]ithin 
normal limits." He was later seen for headaches, and the cervi
cal spine x rays at that time were "essentially normal." 

Cochran testified that he had filed suit because his medical 
bills were not being paid, his weekly benefits had been cut off, 
and his employment was terminated. He had not continued med
ical treatment because his medical bills had not been paid and 
therefore the medical providers denied further care until the 
accounts were settled. He sought to have his medical bills paid, 
to have his temporary total disability reinstated, and to be 
awarded vocational rehabilitation.  

On cross-examination, Cochran admitted that he had never 
submitted his medical bills to his health insurance carrier, but he 
later testified on redirect examination that he was never told to 
and that Bill's had all of the bills, as they were being mailed to 
Bill's office. Also, Cochran discharged those bills in bankruptcy.  

He also explained that while his back normally aggravated 
him when he drove, his trip to Rapid City for the medical exam
ination by Ahrlin was better because he drove a new minivan, 
which was more comfortable. He never used an aid of any type 
and was able to take care of himself and all of the household 
chores. Further, his weight never fluctuated as a result of the 
accident.
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Exhibit 10 included Cochran's unpaid medical bills. The 
exhibit included bills from nine providers as well as a summary 
page. It appears that two bills were filed with the Gering 
Agency, which was originally thought to be Bill's workers' 
compensation carrier, but was later found not to be, and two oth
ers were addressed to Bill's office. The remainder of the bills 
were addressed to Cochran at his home address. The bills totaled 
$5,003.49.  

Bill's paid Cochran $394.40 per week from July 26, 1996, to 
August 4, 1998. In February 1998, Bill's paid an additional 3 
weeks worth of payments. Bill's also made additional payments 
in July 1996 totaling $3,310.40. Total compensation paid was 
$46,055.60.  

Trial Judge's Award.  
The trial occurred on August 25, 1999, and the trial judge 

issued an award on September 15. After summarizing Cochran's 
work injury and pertinent medical history, the trial judge found 
that Cochran suffered a work-related low back injury on May 16, 
1996. Accordingly, he found Cochran was temporarily totally 
disabled from May 20 through September 26, 1996. He further 
found that from September 27 to the date of trial and until such 
time as Cochran received a functional capacity evaluation and a 
work hardening program as recommended by the doctors, 
Cochran was entitled to temporary partial disability benefits.  

Based on a weekly wage of $591.06, the trial judge awarded 
$394.40 per week in temporary total disability. The trial judge 
determined that Cochran "may have been able to work 40 hours 
per week at a minimum wage job" and used that as Cochran's 
earning power in his partially disabled state to determine his 
compensation for temporary partial disability under § 48-121(2) 
for the time period he was temporarily disabled. The trial judge 
computed the dollar value of Cochran's lost earning power and 
resulting temporary partial disability award as two-thirds of the 
difference between Cochran's preinjury wage and a minimum
wage job for a 40-hour workweek during his temporary partial 
disability. Because the minimum wage was increased from 
$4.75 per hour to $5.15 per hour on September 1, 1997, the trial 
judge computed Cochran's temporary partial disability benefits
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to reflect this increase and awarded him temporary partial dis
ability benefits at the rate of $267.73 per week before 
September 1, 1997, and $257.07 per week after that date.  

The trial judge also found that Cochran was entitled to voca
tional rehabilitation services because he could not return to his 
former occupation. Bill's was also required to pay future medi
cal costs pursuant to Neb. Rev. Stat. § 48-120 (Reissue 1998).  

The trial judge further found that Bill's did not commence 
payment of temporary benefits until July 26, 1996, and failed to 
pay Cochran's medical bills and that therefore Cochran was 
entitled to a penalty of $197.20 per week from May 20 until that 
date. Bill's was therefore ordered to pay such bills as reflected 
in exhibit 10, which included all of the pertinent medical bills 
for this injury, pursuant to the fee schedule of the Nebraska 
Workers' Compensation Court. The trial judge also awarded 
Cochran $5,000 in attorney fees. Finally, the trial judge found 
that Cochran had not made a fraudulent application for employ
ment based on a license suspension in Utah nor was his work
ers' compensation claim fraudulent.  

Application for Review.  
Bill's filed its application for review on September 28, 1999.  

Bill's alleged that the trial judge erred in finding that Cochran 
suffered an on-the-job injury on May 16, 1996, which entitled 
him to benefits as awarded. It alleged that the trial judge erred 
in determining that Bill's did not commence payment of tempo
rary benefits until July 26 and that it did not give Bill's credit for 
certain payments made. Bill's further alleged that there was no 
evidence that Cochran sent his medical bills to Bill's, that the 
$5,000 attorney fees award was excessive, that no vocational 
rehabilitation should have been awarded, and that the total 
$47,029.41 award for disability through the date of trial was 
excessive when Bill's had already paid $46,055.60 in benefits.  

Bill's sought the following relief from the review panel: (1) 
to reverse the finding that Cochran was temporarily totally dis
abled from an injury on May 16, 1996, (2) to reverse the award 
of attorney fees or substantially reduce it in the alternative, (3) 
to reverse the finding that the employment available to Cochran 
after September 29 exceeded minimum wage jobs, (4) to reverse
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the award of vocational rehabilitation, (5) to reverse the award 
of a work hardening program, (6) to find that Cochran's injuries 
were congenital and preexisting, (7) to find that Cochran failed 
to provide a work release allowing him to return to work part 
time after September 12, 1996, (8) to find that Bill's did not 
refuse to provide a functional capacity evaluation and that 
Cochran never attempted to secure the same, (9) to find that cer
tain medical evidence related only to Cochran's preexisting con
dition, (10) to find that Cochran reached maximum medical 
improvement on September 26 and was therefore not entitled to 
temporary disability benefits after that date, and (11) to reverse 
the penalties awarded.  

Review Panel's Order.  
A hearing occurred on March 9, 2000, and the review panel 

issued its order on May 24. The review panel first found that suf
ficient expert testimony existed to causally link Cochran's acci
dent, injury, and disability. It further affirmed the award of tem
porary total disability from May 20 through September 26, 1996, 
and the finding of temporary partial disability thereafter.  
However, the review panel found error in the trial judge's corre
lation of temporary partial disability benefits to the fluctuations in 
federally mandated minimum wage and in the termination date 
provided by the trial judge. The review panel reasoned that the 
temporary partial disability would continue until Cochran reached 
maximum medical improvement or until he is no longer disabled 
and that it would not end with the functional capacity evaluation 
or a work hardening program. It held that the case should be 
remanded for a determination of the extent and duration of tem
porary partial disability. The review panel also stated that it was 
remanding the issue of temporary partial disability after 
September 26 for a determination in conformity with § 48-121(2).  

Further, the review panel reversed the trial judge's assess
ment of penalties for late payment of disability from May 20 to 
July 26, 1996. The review panel reasoned that exhibit 11, which 
listed the benefits paid to Cochran during this dispute, showed 
payments in July of amounts which totaled more than enough to 
cover the period of May 20 through July 26. The review panel 
further reasoned that Cochran had not provided the medical
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report which causally linked his accident, injury, and disability 
to Bill's until January 1999. It concluded that before that time, 
no basis for paying temporary partial disability existed.  
Accordingly, the review panel remanded for a precise finding on 
the extent of temporary partial disability.  

With respect to attorney fees, the review panel noted that the 
record lacked any evidence concerning when or whether the 
medical bills were provided to Bill's. The review panel believed 
the bills had not been provided to Bill's, evidenced by the patent 
incongruity between Bill's act of paying Cochran tens of thou
sands of dollars in disability benefits, but allegedly failing to 

pay the few thousand dollars in medical bills. Accordingly, the 
review panel reversed the award of attorney fees.  

Finally, the review panel reversed the award of vocational 
rehabilitation services, reasoning that such an award was pre
mature. According to the review panel, there was no basis in the 
record for the trial judge to order vocational rehabilitation 
because Cochran had not yet reached maximum medical 
improvement.  

ASSIGNMENTS OF ERROR 
Cochran assigns the following errors: (1) The review panel 

erred in reversing the award of attorney fees, (2) both the trial 

judge and the review panel erred in not finding that he was tem

porarily totally disabled up to the date of the award and contin

uing until he reached maximum medical improvement, and (3) 
the review panel erred in holding that the trial judge erred in 
correlating Cochran's temporary partial disability benefits with 
the fluctuations in the amount of federally mandated minimum 
wage.  

Cochran did not seek "cross-review" of the trial judge's 
decision by the review panel and hence did not file an applica
tion stating errors upon which he relied, but in his second 
assignment of error made to this court, he alleges the trial judge 

as well as the review panel erred in not finding he had reached 
maximum medical improvement. Cochran asks this court to 

consider these issues under the plain error doctrine, but we find 

that we cannot consider either of the arguments within his sec

ond assignment of error. The statute which provides for review
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of decisions by the Nebraska Workers' Compensation trial 
courts, Neb. Rev. Stat. § 48-179 (Cum. Supp. 2000), provides 
in significant part: 

Either party at interest who refuses to accept the final 
findings, order, award, or judgment of the Nebraska 
Workers' Compensation Court on the original hearing may, 
within fourteen days after the date thereof, file with the 
compensation court an application for review before the 
compensation court, plainly stating the errors on which 
such party relies for reversal or modification and a brief 
statement of the relief sought. Such application must be 
specific as to each finding of fact and conclusion of law 
urged as error and the reason therefor. General allegations 
shall not be accepted. The party or parties appealing for 
review shall be bound by the allegations of error contained 
in the application and will be deemed to have waived all 
others.  

[1] Because this statute provides that a party waives all errors 
of the workers' compensation trial judge not specifically 
assigned to the review panel, an appellate court cannot consider 
errors of the trial judge which were not assigned to the review 
panel. If Cochran thought he was entitled to temporary total dis
ability, he should have sought review of the trial judge's deci
sion by the review panel. The fact that he did not is fatal to his 
attempt to have this court review that issue.  

We find a similar problem with many of the arguments con
tained in the brief submitted by Bill's. One section of the brief 
is entitled "Appellant has reached maximum medical improve
ment and is not entitled to temporary total disability payments." 
Brief for appellee at 9. In that section, various medical and pro
cedural facts are cited in support of the argument by Bill's that 
Cochran reached maximum medical improvement on September 
12, 1996. Bill's also argues that the review panel was correct for 
the wrong reason, that is, the trial judge should be required to 
make a determination of his loss of earning power as of 
September 27, 1996.  

Bill's did not cross-appeal from the decision of the review 
panel. Rules of appellate procedure therefore prevent our con
sideration of errors argued by Bill's which are not assigned in
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the brief submitted by Bill's to this court. The controlling rule 
has recently been restated as: 

[T]he appellate courts of this state have always refused to 
consider a prayer for affirmative relief where such a claim 
is raised in a brief designated as that of an appellee. We 
have, in the past, decided to entertain a procedurally defec
tive cross-appeal only where such cross-appeal has been 
mistakenly asserted as an appellant's brief. Even this is a 
matter left solely to the discretion of the courts and does 
not imply a willingness to consider such defective appeals 
in the future.  

In re Interest of Natasha H. & Sierra H., 258 Neb. 131, 146-47, 
602 N.W.2d 439, 451 (1999).  

[2] In In re Interest of Natasha H. & Sierra H., the Nebraska 
Supreme Court explained the reasons for this rule. We need not 
restate that reasoning here; however, on the basis of that author

ity, we conclude this court cannot consider any errors that the 
review panel might have made except those errors assigned in 
the brief of the party advocating the error.  

Under these rules, we can only consider the following errors: 

(1) whether the review panel erred in reversing the award of 
attorney fees and (2) whether it erred in holding that the trial 

judge erred in correlating Cochran's temporary partial disability 
benefits with the fluctuations in the amount of federally man
dated minimum wage.  

STANDARD OF REVIEW 
Pursuant to Neb. Rev. Stat. § 48-185 (Supp. 1999), an 

appellate court may modify, reverse, or set aside a com
pensation court decision only when (1) the compensa
tion court acted without or in excess of its powers; (2) 
the judgment, order, or award was procured by fraud; 
(3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation 
court do not support the order or award....  

Upon appellate review, the findings of fact made by 
the trial judge of the compensation court have the effect 
of a jury verdict and will not be disturbed unless clearly
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wrong.... If the record contains evidence to substanti
ate the factual conclusions reached by the trial judge in 
workers' compensation cases, an appellate court is pre
cluded from substituting its view of the facts for that of 
the compensation court....  

In testing the sufficiency of evidence to support find
ings of fact made by the compensation court after 
rehearing, the evidence must be considered in the light 
most favorable to the successful party and the success
ful party will have the benefit of every inference rea
sonably deducible from the evidence....  

Regarding questions of law, an appellate court in 
workers' compensation cases is obligated to make its 
own determinations.  

(Citations omitted.) Miller v. E.M.C. Ins. Co., 259 Neb. 433, 
438-39, 610 N.W.2d 398, 403-04 (2000).  

ANALYSIS 

Award of Attorney Fees.  
Cochran appeals the review panel's decision that he was not 

entitled to the $5,000 attorney fee award. Bill's had appealed on 
both the grounds that no attorney fee was allowable and that it 
was excessive. We first consider whether the facts justify any 
award of attorney fees.  

In the trial judge's discussion of this issue, he found that 
Bill's failed to pay Cochran's medical bills. Without further 
explanation, he further found that Cochran was "entitled to a 
reasonable attorney's fee in the sum of $5,000.00." On this sub
ject, the review panel stated it reviewed the record and found no 
evidence concerning when the medical bills in question were 
provided to Bill's, if at all, and that the counsel for Bill's had 
represented to the court that he had not previously seen the med
ical bills. The review panel also stated it understood that the 
bills had by then all been paid by a "health carrier." It found that 
the assertion by Bill's counsel was supported by the "incon
gruity" between Bill's having paid thousands of dollars of dis
ability compensation but not paying the relatively modest 
amount of medical bills. The review panel further concluded 
that "[b]ecause [Cochran] has failed to prove that the bills were
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ever provided to the defendant prior to trial," it was error to 
award a fee for Bill's failure to pay these bills.  

[3,4] Section 48-125 provides for an award of attorney fees 
"in all cases [in which the employer refused or neglected to pay 
compensation or medical benefits within 30 days] when the 
employee receives an award." See, also, Behrens v. American 
Stores Packing Co., 234 Neb. 25, 449 N.W.2d 197 (1989).  

The purpose of the 30-day waiting-time penalty and the 
provision for attorney fees in § 48-125 is to encourage 
prompt payment by making delay costly if the award has 
been finally established.... The only legitimate excuse for 
delay in the payment of workers' compensation benefits is 
the existence of a genuine dispute from a medical or legal 
standpoint that any liability exists.  

(Citations omitted.) Gaston v. Appleton Elec. Co., 253 Neb. 897, 
902, 573 N.W.2d 131, 135 (1998).  

[5] Cochran testified that he had not continued medical treat
ment because his medical bills had not been paid. He also testi
fied that Bill's had all the medical bills because they had been 
mailed to Bill's office. The review panel attached significance to 
the fact that Bill's had paid thousands of dollars in disability 
benefits and yet allegedly failed to pay a few thousand dollars in 
related medical bills. However, Cochran's evidence was not 
objected to or disputed. The statement by the counsel for Bill's 
that he had not seen the medical bills until trial does not estab
lish that Bill's was not given the medical bills. That an attorney 
would not use discovery to obtain medical bills which the oppo
sition claims have not been paid is difficult to accept. In any 
case, an attorney's assertions at trial are not to be treated as evi
dence. City of Lincoln v. MJM, Inc., 9 Neb. App. 715, 618 
N.W.2d 710 (2000). The review panel erred in relying upon this 
"evidence." Additionally, the counsel for Bill's would have had 
notice of the unpaid medical bills at the very least after service 
of Cochran's petition, which alleged he had incurred medical 
bills which had not been paid by Bill's.  

The only evidence in the record with respect to the unpaid 
medical bills came from Cochran's testimony and exhibit 10.  
Cochran testified that his medical bills were sent to Bill's, but 
that they had remained unpaid. Exhibit 10 includes a number of
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bills from Cochran's various providers. Of the 14 bills included, 
5 mention Bill's as Cochran's employer and 2 appear to be 
addressed directly to Bill's. One of the latter bills was further 
addressed: "Attn: Mr. Lonsdale." All of the bills included in the 
exhibit showed remaining amounts owed. Based on this evi
dence, we find that the record supports the trial judge's decision 
to award attorney fees.  

[6-8] We turn now to the amount of attorney fees awarded.  
Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 
(1999), provides recent guidance on the issue of the amount of 
attorney fee awards pursuant to § 48-125. Specifically, Harmon 
explained: 

"The award of attorney fees is a type of penalty in work
ers' compensation matters.... However, the penalty for the 
behavior is the imposition of the attorney fee, rather than 
the amount of the attorney fee. The amount of the fee must 
be assessed in accordance with law, i.e., the fee must be 
reasonable.. . . Thus, the court must assess the degree of 
skill involved and the amount of time counsel spent repre
senting the claimant to arrive at a reasonable attorney fee." 

258 Neb. at 430, 604 N.W.2d at 821 (quoting Ward v. Phoenix 
Operating Co., 729 So. 2d 109 (La. App. 1999)). Under this rea
soning, Harmon concluded that an award of attorney fees pur
suant to § 48-125 must be calculated on a case-by-case basis 
with particular attention given to "the amount of legal work per
formed in relation to the amount of the unpaid medical bill and 
the amount of the unpaid medical bill in relation to the workers' 
compensation award received." 258 Neb. at 430, 604 N.W.2d at 
821. Accordingly, Harmon reversed the award of attorney fees 
because only a fraction of the attorney's hours could be 
attributed directly to collecting the unpaid medical bill.  

Harmon further noted that the employer had timely paid in 
excess of $50,000 in medical bills before trial. As such, Harmon 
determined that it was not reasonable to allow a claimant to 
recover all of his attorney fees ($3,904) based on the employer's 
failure to pay a $165 medical bill and remanded the cause for a 
determination of a reasonable attorney fee. However, we note 
that Justice Gerrard, in a concurring opinion, explained that he 
"would not hesitate to assess an entire attorney fee in those
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cases where one of the underlying reasons for the filing of the 
workers' compensation claim is to establish compensability for 
a delinquent medical bill." 258 Neb. at 431, 604 N.W.2d at 821.  

Cochran's unpaid medical bills totaled $5,003.49, but the 
case was litigated for disability benefits as well as for the pay
ment of those bills. Further, the record contains no evidence of 
the attorney fees charged for the case or what portion of them 
were directly attributable to the collection of the medical bills.  
There is also substantial evidence that Bill's paid a significant 
amount of benefits as required. The $5,000 award of attorney 
fees is unreasonable in light of Harmon and the record's lack of 
evidence concerning fees. Upon appeal to both the review panel 
and this court, Bill's has also continued to deny any liability to 
Cochran for any workers' compensation benefits. Some award is 
justified, but the case must be remanded for evidence and spe
cific findings as to the appropriate amount.  

Basing Disability Benefits on Minimum Wage.  
[9] Calculation of temporary total disability and temporary 

partial disability benefits is provided for by § 48-121(1) and (2), 
respectively: 

The following schedule of compensation is hereby 
established for injuries resulting in disability: 

(1) For total disability, the compensation during such 
disability shall be sixty-six and two-thirds percent of the 
wages received at the time of injury . . . .  

(2) For disability partial in character, except the partic
ular cases mentioned in subdivision (3) of this section, the 
compensation shall be sixty-six and two-thirds percent of 
the difference between the wages received at the time of 
the injury and the earning power of the employee 
thereafter . . . .  

[10] In Heiliger v. Walters & Heiliger Electric., Inc., 236 
Neb. 459, 470, 461 N.W.2d 565, 573 (1990), the Nebraska 
Supreme Court explained: 

An employee's disability as a basis for compensation under 
§ 48-121(1) and (2) is determined by the employee's 
diminution of employability or impairment of earning 
power or earning capacity, and is not necessarily deter-
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mined by a physician's evaluation and assessment of the 
employee's loss of bodily function... . In relation to "total 
disability" under § 48-121(1) and "disability partial in char
acter" under § 48-121(2), "temporary" and "permanent" 
refer to the duration of disability, while "total" and "partial" 
refer to the degree or extent of the diminished employabil
ity or impairment of earning power or earning capacity.  

(Citations omitted.) 
[11] Earning power, which is a question of fact, is defined in 

the following way: 
"'"Earning power["] . . . is not synonymous with 

wages, but includes eligibility to procure employment gen
erally, ability to hold a job obtained, and capacity to per
form the tasks of the work, as well as the ability of the 
workman to earn wages in the employment in which he is 
engaged or for which he is fitted. . . .' " 

Underwood v. Eilers Machine & Welding, 6 Neb. App. 631, 637, 
575 N.W.2d 878, 883-84 (1998) (quoting Sidel v. Travelers Ins.  
Co., 205 Neb. 541, 288 N.W.2d 482 (1980)). Memorial Hosp. of 
Dodge Cty. v. Porter, 251 Neb. 327, 331-32, 557 N.W.2d 21, 25 
(1996), held: 

Both phrases, "temporary partial" and "temporary 
total," have specific and different meanings under the 
Nebraska Workers' Compensation Act. ... Temporary par
tial disability does not mean, nor does it include, tempo
rary total disability. The words of § 48-628 are plain, 
direct, and unambiguous. Therefore, we will not resort to 
unnecessary interpretation to ascertain their meaning.  

(Citation omitted.) Under the limited scope of our review 
regarding the disability issue, we are only interested in the trial 
judge's use of the minimum wage to determine the amount of 
Cochran's earning power while temporarily partially disabled.  

[12] The specific question before us is whether the trial judge 
could use the federal minimum wage as Cochran's earning power 
in his disabled state. The only finding the trial judge made in this 
connection was that Cochran "may have been able to work 40 
hours per week at a minimum wage job." We will assume that the 
trial judge could judicially notice the federal wage law, but there 
is no direct evidence in the record that he did so. There is also no
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evidence that Cochran could, with his disability, find a 40-hour
per-week minimum-wage job. There is no evidence in the record 
which relates the prescribed minimum wage to the wage rate in 
the labor market of the community where Cochran lives or evi
dence which shows the availability of employment to him in that 
community at minimum wage. Earning power, as defined above, 
is not synonymous with wages, and it is therefore not synony
mous with the minimum wage prescribed by law. Earning power 
includes eligibility to procure employment, the ability to hold a 
job, the capacity to perform the tasks of the job as well as the 
ability of the worker to earn wages in the employment in which 
the worker is engaged or for which he or she is fitted. These ele
ments are not established by the minimum-wage law. It was 
therefore error for the trial judge to determine the amount of tem
porary partial disability based on the minimum wage under the 
status of this record. Accordingly, the review panel did not err in 
remanding this issue to the trial judge.  

The review panel found that Cochran's temporary partial dis
ability would continue until he reached maximum medical 
improvement or until he is no longer disabled, even if he has not 
reached maximum medical improvement. Neither Cochran nor 
Bill's appeals from this determination or the review panel's deter
mination that "the plaintiff has not reached maximum medical 
improvement." The review panel's remand for a determination of 
the duration of temporary partial disability was not appealed. We 
are therefore not considering the correctness of this finding.  

CONCLUSION 
For the reasons stated, we reverse the review panel's reversal 

of the trial judge's allowance of an attorney fee and remand that 
part of the order with directions for the trial judge to redeter
mine the amount of the attorney fee in accordance with 
Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 
(1999). We affirm that part of the award discussed above relat
ing to temporary partial disability. The remainder of the review 
panel's order is unaffected by this opinion.  

AFFIRMED IN PART, AND IN PART 

REVERSED AND REMANDED.
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HANNON, CARLSON, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

James Dean Thompson brings this appeal after he prevailed 
in a postconviction proceeding by asserting that due to ineffec
tive assistance of counsel, he had been denied his right to this 
appeal from a pretrial order denying his motion to discharge.  
After the postconviction court vacated his plea-based convic
tions and gave Thompson the right to a direct appeal from the 
order denying his motion to discharge, he filed the appeal now 
before us. In this appeal, Thompson argues that the trial court 
erred in denying his pretrial motion to discharge under Neb.  
Rev. Stat. § 29-1208 (Reissue 1995). He argues that the trial 
court incorrectly found that he had moved for a certain continu
ance. We find that the record does not support the trial court's 
finding that Thompson moved that continuance and that there
fore the court incorrectly denied the motion to discharge on 
counts I and III of the information, but that it did not err in deny
ing a discharge on count II of the information because that count 
was first charged through an amendment to the original infor
mation less than 6 months before the hearing on Thompson's 
motion to discharge. Accordingly, we reverse the trial court's 
order denying a dismissal of counts I and III, but affirm the trial 
court's order denying the motion as to count II.  

RECORD ON APPEAL 
In this appeal, we are presented with a transcript which con

tains the information, the amended information, the filed 
motions and journals of the several orders entered by the trial 
court, and the journal of the plea and sentencing hearings. In 
addition, we are supplied with a bill of exceptions which con
tains the evidence adduced at the postconviction relief hearing 
and includes, as exhibits, the hearings in which Thompson's 
pleas were taken and at which he was sentenced. Among the 
exhibits in the bill of exceptions of the postconviction hearing is 
a bill of exceptions for a hearing held September 9, 1997, the
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hearing at which the court continued the trial for the last time.  
We are not presented with a bill of exceptions of the hearing of 
December 3, 1997, the hearing at which a journal entry indicates 
the court considered arguments on Thompson's motion to dis
charge. In other words, we do not have a bill of exceptions con
taining the evidence upon which the order denying Thompson's 
motion to discharge would necessarily be based, but we do have 
what we conclude to be the only evidence available that could 
have been considered at the December 3 hearing. We also have 
a short deposition of Thompson and an affidavit of his original 
trial attorney.  

PROCEDURAL HISTORY 
The original information was filed on September 13, 1996, 

and contained two counts: Count I charged Thompson with sex
ual penetration against a minor on or about December 1993 
through May 1994, and count II charged Thompson with sexual 
penetration against a minor on or about August through 
September 1994. In an amended information filed on September 
18, 1997, the State re-alleged count I, renumbered the original 
count II to count III, and added count II to charge Thompson 
with sexual contact with a minor on or about December 1993 
through May 1994. However, count III of the amended informa
tion was changed at the plea hearing. The age of the victim was 
changed from "sixteen" to "fourteen," and the word "penetra
tion" was changed to "contact," with both changes being in cur
sive writing with initials and "1/12/98" written in that area of 
the document. None of the charges identified the victim in any 
manner.  

Thompson pled not guilty at his November 4, 1996, arraign
ment, and the trial court set the matter for trial on January 28, 
1997, in an order filed November 13, 1996. After three separate 
motions by Thompson for continuances, the trial date was 
scheduled for September 9, 1997.  

On September 9, 1997, the parties appeared before the court.  
We have a complete bill of exceptions of that hearing, which is 
as follows: 

THE COURT: State v. Thompson. What are we doing 
with that one?
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MR. BERRECKMAN [Sr.]: Yes, Your Honor. Mr.  
Turnbull has just faxed us an Amended Information, and 
we are ready for trial.  

MR. TURNBULL: In this case we filed an Amended 
Information. Mr. Berreckman was going to move for con
tinuance, have it set for December 9th.  

THE COURT: Is that right, James Dean Thompson? 
MR. BERRECKMAN [Sr.]: Set for trial on December 9? 
MR. TURNBULL: Yes. You were going to move to 

continue.  
THE COURT: When did you file the Amended 

Information? 
MR. TURNBULL: I haven't yet.  
THE COURT: Does it add charges that are felonies? 
MR. TURNBULL: Yes. Adds one more.  
THE COURT: Adds one more? He's entitled to a pre

liminary hearing.  
MR. BERRECKMAN [Sr.]: He waives the preliminary 

hearing, Your Honor.  
MR. TURNBULL: Weller is in Arizona....  
THE COURT: If this is continued Mr. Berreckman Jr. is 

not opposed to having that done at the time of trial? 
MR. BERRECKMAN [Sr.]: That's fine.  

In its December 3 order, which is summarized below, the trial 
court found that this evidence supported a finding that 
Thompson's counsel moved for a continuance.  

We understand the above colloquy to be the entire proceeding 
on September 9, 1997. Unfortunately, the court reporter certified 
additional material after the above-quoted material, which at 
first blush may seem to be part of the record of the case under 
consideration. The certified record shows that after the above 
discussion, the judge stated: "Then you have State vs. Talbert.  
What are we doing on that one?" Then there is a colloquy 
between the court and counsel. This colloquy clearly related to 
a case in which a Talbert, who was said to be in prison, was the 
defendant. The conversation turns on setting a trial date in 
November or October in keeping with the 6-month speedy trial 
requirement and a desire to take depositions and a lie detector 
test. While Thompson's counsel includes some of the contents
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of this section of the bill of exceptions in his argument, disput
ing a finding that Thompson's counsel moved for a continuance, 
we think this latter colloquy does not relate to this case, and 
therefore we do not consider it.  

The journal entry regarding the September 9, 1997, hearing, 
filed on September 17, states that the State moved to file an 
amended information and that the motion was granted. It further 
states, "The defendant moves to continue." It also states that 
through his counsel, Thompson waived his right to a preliminary 
hearing on amended count II and that he accepted being served 
at the time of trial with the amended information. The journal 
entry states, "The Court grants the continuance and sets the mat
ter for December 9, 1997, at 9 o'clock a.m." 

The amended information, described above, was filed on 
September 18, 1997. On November 26, Thompson filed a 
motion for discharge pursuant to § 29-1208 for the State's fail
ure to bring him to trial within 6 months. Thompson alleged 
therein that the trial court's September 9 order incorrectly stated 
that Thompson moved to continue the case and further argued 
that he did not consent to any continuance.  

The trial court denied Thompson's motion to discharge in a 
journal entry filed December 3, 1997. This entry states that 
after reviewing the bill of exceptions for the September 9 hear
ing, the trial court concluded the time accrued since September 
9 should be counted against Thompson and therefore excluded.  
The trial court stated, "While [the record] does not specifically 
state that the Defendant moved for the continuance, it is clear 
from the context that the motion to continue was that of the 
Defendant." 

On January 12, 1998, Thompson pled no contest to counts II 
and III, count III being changed by interlineation from sexual 
penetration to sexual contact. The trial court accepted 
Thompson's pleas and dismissed count I pursuant to the terms 
of the plea bargain. At the subsequent sentencing hearing, the 
trial court sentenced Thompson to two consecutive terms of 2 to 
5 years' imprisonment, after overruling Thompson's motion to 
withdraw his pleas.  

Thompson filed a direct appeal of his convictions to this court 
on April 24, 1998, alleging error in the denial of his motion to
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discharge, in the denial of his request to withdraw his pleas, and 
in the imposition of excessive sentences. We affirmed the trial 
court's order, as modified, in a memorandum opinion, State v.  
Thompson, case No. A-98-414, filed April 20, 1999. The modi
fication related to the length of the sentences imposed. With 
respect to the denial of Thompson's motion to discharge, we 
affirmed on the basis of State v. Jacques, 253 Neb. 247, 570 
N.W.2d 331 (1997), because Thompson had not appealed the 
December 3, 1997, order denying his motion to discharge within 
30 days of that order.  

Thompson filed a motion for postconviction relief on June 
21, 1999. Thompson prayed for an order vacating his convic
tions on the basis of ineffective assistance of counsel by, inter 
alia, failing to appeal the denial of his motion to discharge 
based on speedy trial grounds at the proper time. Thompson 
sought a dismissal of the charges against him or, in the alterna
tive, leave to file an appeal on the speedy trial issue. By an 
order filed November 15, the postconviction court found that 
Thompson was denied effective assistance of counsel through 
his trial attorney's failure to advise him of his right to appeal 
the trial court's denial of his motion to discharge. The post
conviction court further held that Thompson's pleas were 
entered without knowledge of his right to appeal, and due to 
Thompson's testimony that he would not have pled no contest 
had he been informed of this right, his convictions could not 
stand. Accordingly, the postconviction court declared 
Thompson's convictions void, allowed him to withdraw his 
pleas, and granted him leave "to pursue the appeal that he was 
otherwise entitled to take, and would have taken, but for the 
deficiency of counsel's handling of the matter." The State did 
not appeal from that order.  

On November 18, 1999, Thompson filed a notice of appeal 
from the December 3, 1997, order denying his motion to 
discharge.  

ASSIGNMENT OF ERROR 
Thompson's sole assignment of error alleges that the trial 

court erred in denying his motion to discharge for the State's 
failure to provide a speedy trial.
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STANDARD OF REVIEW 
[1] In State v. Tucker, 259 Neb. 225, 228, 609 N.W.2d 306, 

309-10 (2000), the Nebraska Supreme Court stated: 
Ordinarily, a trial court's determination as to whether 

charges should be dismissed on speedy trial grounds is a 
factual question which will be affirmed on appeal unless 
clearly erroneous....  

To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach 
an independent conclusion irrespective of the determina
tion made by the court below.  

(Citations omitted.) 

ANALYSIS 
We begin by noting that the State did not appeal the trial 

court's holding in the postconviction proceeding. However, the 
State argues in this appeal that the trial court lacked the author
ity to grant Thompson this appeal and that therefore this court 
now lacks jurisdiction. In its argument, the State asserts that the 
Nebraska Supreme Court's opinion in State v. Blunt, 197 Neb.  
82, 246 N.W.2d 727 (1976), is contrary to the state Constitution 
and the postconviction statutes in holding that a trial court has 
the inherent power to provide for a direct appeal under the post
conviction statutes and in the appropriate circumstances. We 
note that this precedent has remained untouched by the 
Legislature and subsequent cases for 25 years. In addition, the 
holding in Blunt has recently been reaffirmed in State v.  
McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000). We further 
recognize our duty to follow the Nebraska Supreme Court's 
holdings, and therefore we do not consider the State's argument.  

With respect to the speedy trial issue, Thompson argues the 
time had run in which the State was required to bring him to 
trial. Neb. Rev. Stat. § 29-1207(4)(b) (Reissue 1995) provides in 
significant part that the 6 months allowed to try a defendant is 
extended by any 

period of delay resulting from a continuance granted at the 
request or with the consent of the defendant or his counsel.  
A defendant without counsel shall not be deemed to have 
consented to a continuance unless he has been advised by
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the court of his right to a speedy trial and the effect of his 
consent.  

The record clearly shows that Thompson had counsel.  
[2] Section 29-1208 provides: "If a defendant is not brought 

to trial before the running of the time for trial, as extended by 
excluded periods, he shall be entitled to his absolute discharge 
from the offense charged and for any other offense required by 
law to be joined with that offense." 

To avoid a defendant's absolute discharge from an 
offense charged, as dictated by § 29-1208, the State must 
prove by a preponderance of the evidence the existence of 
a period of time which is authorized by § 29-1207(4) to be 
excluded in computing the time for commencement of the 
defendant's trial.  

State v. Baird, 259 Neb. 245, 250, 609 N.W.2d 349, 353 (2000).  
The trial court found Thompson's counsel had moved to con

tinue the trial. Neither party disputes that except for the time 
from September 9 to December 9, 1997, the previous motions 
by Thompson to continue the trial did not count against the 
6-month requirement. We will therefore not make the findings and 
computations justifying that result. The question before us now 
is whether the time from September 9 to the date of Thompson's 
motion to discharge (November 26) is counted or excluded. If 
the time is counted, the additional 78 days from September 9 to 
November 26 exceeds the 6-month prescription in § 29-1207.  

[3,4] As noted earlier, we do not have a bill of exceptions for 
any proceeding on December 3, 1997. Of course, the merits of 
the trial court's action should be judged by the evidence consid
ered on the motion. The State has the burden to prove by a pre
ponderance of the evidence the existence of a period of time 
which is authorized by § 29-1207(4) to be excluded in comput
ing the time for commencement of the defendant's trial. State v.  
Baird, supra. It is clear that the State must adduce this proof at 
the hearing on the motion to discharge. It is the responsibility of 
the party appealing to have included within the bill of excep
tions matters from the record which it believes material to the 
issues presented for review. State v. Meis, 217 Neb. 770, 351 
N.W.2d 79 (1984); Neb. Ct. R. of Prac. 5A(2) (rev. 2000).  
Absent such a record, as a general rule, the decision of the lower
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court as to the assigned errors is to be affirmed. State v. Abbink, 
260 Neb. 211, 616 N.W.2d 8 (2000); State v. Price, 252 Neb.  
365, 562 N.W.2d 340 (1997).  

However, a trial court may properly take into consideration 
all of its earlier proceedings. Solomon v. A. W Farney, Inc., 136 
Neb. 338, 286 N.W. 254 (1939). A trial court has the right to 
examine its own records and take judicial notice of its own pro
ceedings. State v. Norwood, 203 Neb. 201, 277 N.W.2d 709 
(1979); Bank of Mead v. St. Paul Fire & Marine Ins. Co., 202 
Neb. 403, 275 N.W.2d 822 (1979); Weiner v. Morgan, 175 Neb.  
656, 122 N.W.2d 871 (1963).  

[5] In State v. McKenna, 228 Neb. 29, 421 N.W.2d 19 (1988), 
a trial court took judicial notice of the court file, which indicated 
the defendant's failure to appear for trial on a specified date and 
the subsequent issuance of a bench warrant to determine the out
come of a motion to discharge under § 29-1207. McKenna held 
that a trial court's act of taking judicial notice of its files can sat
isfy the State's burden to provide sufficient evidence that a par
ticular time is excludable from the speedy trial clock. In State v.  
Groves, 238 Neb. 137, 469 N.W.2d 364 (1991), the Nebraska 
Supreme Court obviously searched the record it had before it 
and, upon being unable to find evidence to support the trial 
court's finding that the defendant's conduct justified extending 
the 6-month period, reversed the trial court's decision. Groves 
held that the bare record before it did not support the trial court's 
finding.  

We have likewise searched the record supplied to us. The trial 
court's journal entry of the December 3, 1997, hearing on the 
motion to discharge states as follows: 

This matter comes before the.Court on December 3, 
1997, on the Motion to Dismiss filed by the Defendant.  
The Court has reviewed the Bill of Exceptions from the 
hearing held on September 9, 1997, and finds that the time 
should be counted against the Defendant. While it does not 
specifically state that the Defendant moved for the contin
uance, it is clear from the context that the motion to con
tinue was that of the Defendant.  

Therefore, the Court finds that the Motion to Dismiss 
should be overruled.
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We do not have a bill of exceptions of that hearing, but the jour
nal entry clearly establishes what evidence the judge relied upon 
to deny the motion to discharge, and the journal entry does not 
indicate the judge denied the motion upon any other evidence 
not available to us in the record now on appeal.  

[6] An affirmative showing in a bill of exceptions that a state
ment in a journal entry contained in the transcript is false over
comes the presumption of truthfulness a journal entry otherwise 
carries. State v. Robinson, 233 Neb. 729, 448 N.W.2d 386 
(1989); State v. Painter, 223 Neb. 808, 394 N.W.2d 292 (1986); 
State v. Schroder, 218 Neb. 860, 359 N.W.2d 799 (1984); Waite 
v. State, 169 Neb. 113, 98 N.W.2d 688 (1959). We are therefore 
in a position to consider whether or not the trial court's finding 
that Thompson moved for a continuance on September 9, 1997, 
is supported by the evidence upon which the trial court stated 
that it relied.  

The record shows that Thompson was not personally present 
on September 9, 1997. In the deposition taken for his post
conviction proceeding, Thompson testified that he was not pres
ent at the September 9 hearing and would have been unable to 
go to trial that day, and he gave no explanation as to his absence.  
He did not remember whether he gave his trial attorney author
ity to continue and his dates of availability, but he stated his 
attorney "pretty much called me and told me when I needed to 
be there or would say well, [the prosecutor] has continued this 
or I've scheduled [this]." On recross-examination, Thompson 
stated he also did not remember if he ever advised his trial attor
ney not to file a continuance.  

The situation is further complicated because at the time of the 
September 9, 1997, hearing, Thompson was principally repre
sented by Claude E. Berreckman, Jr. (Claude, Jr.), but Claude 
Berreckman, Sr. (Claude, Sr.), who is associated with Claude, 
Jr., appeared on Thompson's behalf. The record contains an affi
davit by Claude, Jr., most of which pertains to whether 
Thompson was or was not properly advised of his right to appeal 
from the denial of his motion to discharge and to the need to 
appeal within 30 days of that ruling. The affidavit supplies no 
information on the subject of a possible motion for continuance 
on September 9. Claude, Jr.'s affidavit neither affirms nor denies
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an agreement to move for a continuance; rather, he gives his 
opinion as to his belief on whether the bill of exceptions for the 
September 9 hearing reflects a request for a continuance by the 
defense. Of course, this opinion is obviously irrelevant to our 
decision on appeal.  

Claude, Jr.'s affidavit further states that he was at the hearing 
of "December 3, 1997, at which time a question arose as to 
whether at a hearing held on September 9, 1997, the Defendant, 
or his counsel, moved for a continuance." Neither Claude, Sr., 
nor the prosecutor at the September 9 hearing testified in person, 
by affidavit, or by deposition on that issue. In short, we have 
collateral evidence that the trial court did not have anything 
other than the bill of exceptions of the September 9 hearing to 
resolve the issue of whether Thompson's counsel moved for or 
consented to a continuance on that date.  

[7] A defendant's silence when a trial court sets the trial date 
after the 6-month requirement will expire is not interpreted as 
consent. State v. Kinstler, 207 Neb. 386, 299 N.W.2d 182 
(1980). At most, the record indicates Thompson's counsel was 
silent while the prosecutor made statements as to his belief of 
what the defense was going to do. At the September 9, 1997, 
hearing, the State first mentioned the motion to continue and 
twice asserted that the defense "intended" to ask for a continu
ance. Defense counsel simply asked a question regarding the 
proposed trial date in December. Further, defense counsel stated 
that he was ready for trial and would waive Thompson's right to 
a preliminary hearing on the added felony charge. The only con
sent by the defense which can reasonably be read from the 
record is that the preliminary hearing could be done at the time 
of trial if continued. In view of the State's burden to prove by a 
preponderance of the evidence that the time should be excluded 
from the speedy trial clock, this evidence does not support a 
finding that Thompson consented to a continuance. Because the 
clock started to run again on September 9, the 6-month deadline 
expired by the date of Thompson's motion to discharge on 
November 26 with respect to the charges contained in the orig
inal information. The trial court's findings upon which it based 
its denial of Thompson's motion were unsupported by the record 
as discussed above.
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This case is still further complicated by the fact that an 
amended information was filed after the hearing on September 9, 
1997. The amended information charged three crimes, whereas 
the original had charged only two. The record shows that 
Thompson made the necessary waivers on the record to make the 
amended information viable at the time Thompson agreed to the 
plea agreement and pled no contest to two of the three charges.  
We note that the charge added by count II was not on file for 6 
months at the time of Thompson's motion to discharge.  

Thompson's appellate counsel recognized in his brief the pos
sible problem posed by this added charge, but dismissed it with 
the assertion that count II is on its face a lesser-included offense 
to count I, and cited State v. Bassette, 6 Neb. App. 192, 571 
N.W.2d 133 (1997), for the proposition that for purposes of time 
computation for a speedy trial, these offenses would run 
together. Bassette involved a situation where a defendant 
attempted to tack to the period of the operative information the 
time period associated with a previously filed information which 
had been dismissed for speedy trial considerations. Bassette 
refused to consider the issue, even though tacking is recognized 
in Nebraska, see State v. Sumstine, 239 Neb. 707, 478 N.W.2d 
240 (1991), because no evidence was offered to prove the previ
ously filed information or its contents.  

[8] In Thompson's case, the amended information charged 
three crimes, whereas the original information charged only two.  
The amended information therefore constituted the filing of an 
information on a new crime. In Callies v. State, 157 Neb. 640, 61 
N.W.2d 370 (1953), the defendant was first charged with statu
tory rape and accorded a preliminary hearing on that charge.  
Later, the trial court granted the county attorney's request to file 
an amended information charging the defendant with aiding and 
abetting another in committing rape upon the same person. The 
defendant objected on the ground that the information charged a 
new crime. The motion to quash the information was overruled.  
Thereafter, the defendant was accorded a preliminary hearing on 
the amended information. He was later convicted on the 
amended information. Callies held that a district court is autho
rized to hold preliminary hearings of persons accused of the 
commission of a felony. It further held that it was immaterial
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whether the information filed charging the new crime is called an 
information or an amended information; it was apparent from the 
record that every constitutional and statutory right to which the 
defendant was entitled had been protected.  

[9] At the September 9, 1997, hearing, the trial court and both 
attorneys indicated that Thompson was entitled to a preliminary 
hearing on the new charge, but Thompson later waived that right 
at the time of his pleas. The court and attorneys clearly under
stood that a new crime was being charged. When an information 
is filed in the district court, the 6-month period for a speedy trial 
begins to run when the district court finds probable cause at a 
preliminary hearing or when the defendant waives the prelimi
nary hearing. State v. Boslau, 258 Neb. 39, 601 N.W.2d 769 
(1999). There is therefore no speedy trial issue on count II if it 
in fact charges a crime different from the two crimes charged in 
the original information.  

The difficulty in appraising the effect of the amended infor
mation in this case arises by reason of the lack of specificity in 
the information and in the later factual basis at the time of the 
plea. Defense counsel's claim that count II of the amended 
information is a lesser-included offense to the charge in count I 
has facial validity, because the information, the amended infor
mation, and the factual basis given to support Thompson's pleas 
to counts II and III are all quite unspecific. However, upon 
closer examination of the record, we do not agree with defense 
counsel's position.  

[10] The Nebraska Supreme Court has held that the sexual 
assault of a child is not a lesser-included offense of first degree 
assault. State v. Beermann, 231 Neb. 380, 436 N.W.2d 499 
(1989). Beermann reasoned that first degree assault could be 
proved by showing the defendant was 19 years of age and the 
victim was 15 years of age, but under sexual assault of a child, 
the victim had to be 14 years of age or younger. Furthermore, we 
must remember that we are considering a ruling made during the 
course of the proceedings at a time when Thompson still had a 
right to a preliminary hearing. If he desired to contest that the 
crime charged in count II was already included within count I, 
he was entitled to a preliminary hearing in which such a contest 
is proper. Assuming that the trial court had granted the motion
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to discharge counts I and III, and further assuming the State had 
persisted in pursuing count II, Thompson would have had the 
right to raise the issue of whether count II was included within 
the dismissed count I and would have been entitled to a hearing 
on that issue. However, for the limited purposes of this appeal, 
we know only that count II had not been pending for 6 months 
at the time the motion to discharge was filed. The trial court was 
therefore justified in denying Thompson's motion to discharge 
count II of the information, but it should have granted his 
motion with respect to counts I and III.  

CONCLUSION 
For the above-stated reasons, we reverse the order of the dis

trict court of December 3, 1997, in respect to the refusal to dis
miss counts I and III and remand the cause with directions that 
counts I and III of the amended information be dismissed under 
§ 29-1208, but hold that the trial court correctly denied the 
motion as to count II and remand the cause for further prosecu
tion upon that charge.  

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS.  

IN RE ESTATE OF WILLIAM H. WEINGARTEN, DECEASED.  

WILLIAM BEAL, COPERSONAL REPRESENTATIVE OF THE ESTATE 

OF WILLIAM H. WEINGARTEN, DECEASED, APPELLANT, V.  

THOMAS WEINGARTEN, COPERSONAL REPRESENTATIVE OF THE 

ESTATE OF WILLIAM H. WEINGARTEN, DECEASED, AND 

JAMES E. RIHA, SUCCESSOR PERSONAL REPRESENTATIVE OF THE 

ESTATE OF WILLIAM H. WEINGARTEN, DECEASED, APPELLEES.  

624 N.W. 2d 653 

Filed April 10, 2001. No. A-99-1357.  

1. Decedents' Estates: Appeal and Error. Appeals of matters arising under the 
Nebraska Probate Code are reviewed for error on the record.  

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on the 
record, the appellate court's inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. _ : _ . When reviewing a question of law, an appellate court reaches a conclu

sion independent of the lower court's ruling.
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4. Decedents' Estates: Final Orders: Appeal and Error. A proceeding under Neb.  
Rev. Stat. § 30-2454 (Reissue 1995) to remove a personal representative for cause is 
a special proceeding within the meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1995) 
and therefore is a final order and is appealable, even though it may not terminate the 
action or constitute a final disposition of the case.  

Appeal from the County Court for Douglas County: W. MARK 
ASHFORD, Judge. Reversed and remanded for further proceedings.  

Jay A. Ferguson for appellant.  

James E. Riha, pro se.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

INBODY, Judge.  
INTRODUCTION 

William Beal appeals from the order of the Douglas County 
Court removing him as the copersonal representative of the 
estate of William H. Weingarten (the decedent) and appointing a 
successor personal representative. For the reasons recited 
herein, we reverse, and remand for further proceedings.  

STATEMENT OF FACTS 
The decedent died testate on January 25, 1998. Thomas 

Weingarten, the decedent's son, was nominated in the dece
dent's will as the personal representative; however, by agree
ment of all devisees, Beal was nominated to serve as a co
personal representative with Weingarten. On March 2, both 
Weingarten and Beal accepted their appointments as copersonal 
representatives.  

On October 1, 1999, Beal filed a motion to disqualify the 
attorney and law firm representing the copersonal representa
tives. On October 29, the trial court conducted a hearing on 
Beal's motion to disqualify the attorney and law firm represent
ing the copersonal representatives of the estate. During the hear
ing on the motion, the court expressed its frustration with the 
delay in closing the estate. The court further discussed the idea 
of removing Beal and Weingarten as copersonal representatives 
of the estate and appointing an independent estate attorney as 
the successor personal representative of the estate. At the hear
ing, the court stated:
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[T]o clarify what I'm saying, if it gets to the point where 
we just can't budge, then what I'll do - and I've already 
talked to an attorney, what I'll do is I'll appoint a separate 
successor personal representative to close the estate, and 
that'll be a sigular [sic] successor personal representative, 
and that's what I - if I have to do that, that's what I will do.  

The attorney representing Weingarten stated, "Certainly, 
Your Honor, I am not inviting any further hearings, but we have 
had no opportunity to present any evidence directly on that 
issue ... [i]f in fact there is going to be a finding by this Court 
on that issue." Following a brief dialog, the court took the 
motion to disqualify that attorney and the law firm under 
advisement.  

On November 4, 1999, the court issued an order finding that 
it was in the best interests of the estate that both Beal and 
Weingarten be removed as the copersonal representatives of the 
estate pursuant to Neb. Rev. Stat. § 30-2454(b) (Reissue 1995), 
and the court appointed an independent attorney, James E. Riha, 
as the successor personal representative of the estate. Beal 
timely filed this appeal.  

ASSIGNMENTS OF ERROR 
On appeal, Beal asserts, summarized and restated, that the 

Douglas County Court erred in (1) removing him as copersonal 
representative and (2) appointing a successor personal 
representative.  

STANDARD OF REVIEW 
[1-3] Appeals of matters arising under the Nebraska Probate 

Code are reviewed for error on the record. In re Guardianship of 
Zyla, 251 Neb. 163, 555 N.W.2d 768 (1996). When reviewing 
an order for errors appearing on the record, the appellate court's 
inquiry is whether the decision conforms to the law, is supported 
by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. Constructors, Inc. v. Cass Cty. Bd. of Equal., 258 
Neb. 866, 606 N.W.2d 786 (2000). When reviewing a question 
of law, an appellate court reaches a conclusion independent of 
the lower court's ruling. In re Conservatorship of Holle, 254 
Neb. 380, 576 N.W.2d 473 (1998).
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ANALYSIS 
Beal first contends that the county court erred in removing 

him as copersonal representative of the estate because he was 
not given notice that his removal was going to be addressed at 
the October 29, 1999, hearing.  

[4] A proceeding under § 30-2454 to remove a personal rep
resentative for cause is a special proceeding within the meaning 
of Neb. Rev. Stat. § 25-1902 (Reissue 1995) and therefore is a 
final order and is appealable, even though it may not terminate 
the action or constitute a final disposition of the case. In re 
Estate of Seidler, 241 Neb. 402, 490 N.W.2d 453 (1992); In re 
Estate of Snover, 233 Neb. 198, 443 N.W.2d 894 (1989).  

Section 30-2454 provides the procedure for the removal of a 
personal representative for cause. That section provides in per
tinent part: 

(a) A person interested in the estate may petition for 
removal of a personal representative for cause at any time.  
Upon filing of the petition, the court shall fix a time and 
place for hearing. Notice shall be given by the petitioner to 
the personal representative, and to other persons as the 
court may order...  

(b) Cause for removal exists when removal would be in 
the best interests of the estate, or if it is shown that a per
sonal representative or the person seeking his appointment 
intentionally misrepresented material facts in the proceed
ings leading to his appointment, or that the personal repre
sentative has disregarded an order of the court, has become 
incapable of discharging the duties of his office, or has 
mismanaged the estate or failed to perform any duty per
taining to the office.  

In the instant case, the court, on its own motion, initiated the 
issue of removing copersonal representatives at a hearing on the 
motion to disqualify the attorney and law firm representing the 
copersonal representatives. At the hearing on the motion to dis
qualify, the court expressed its frustration with the fact that the 
estate was not being closed expeditiously, and the court told the 
parties that it was considering replacing the copersonal repre
sentatives and appointing an independent party as a successor 
personal representative. After the court informed the parties of
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its intentions, Weingarten's attorney expressed his concern that 
the parties be given an opportunity to present evidence on the 
issue of removal.  

After taking the matter of disqualifying the attorney and law 
firm under advisement, the court issued an order on November 4, 
1999, finding that it was in the best interests of the estate that both 
Beal and Weingarten be removed as copersonal representatives of 
the estate and appointed a successor personal representative.  

We agree that there may be situations in which a court must 
expeditiously restrain a personal representative by temporary 
order from performing his or her fiduciary duties, but even in 
those situations, notice must be given to the personal represent
ative and a hearing on the issue must be set. See Neb. Rev. Stat.  
§ 30-2450 (Reissue 1995) (requiring that hearing be set within 
10 days of temporary order restraining personal representative 
and that notice be given to personal representative and his attor
ney of record.) 

Neb. Rev. Stat. § 30-2220 (Reissue 1995) provides in perti
nent part what notice must be given as follows: 

If notice of a hearing on any petition is required .. . notice 
of the time and place of hearing [is] to be given to any 
interested person or his or her attorney if he or she has 
appeared by attorney or requested that notice be sent to his 
or her attorney ... by mailing a copy [of the notice] at least 
fourteen days before the time set for the hearing[.] 

(Emphasis supplied.) 
In the instant case, Beal was not given notice or a hearing on 

the issue of his removal as a copersonal representative of the 
estate. Although the court broached the subject at the hearing on 
the motion to disqualify, the court did not provide the parties 
with adequate notice or a hearing on the issue. Assuming, with
out deciding, that the court's raising of the issue of removal, on 
its own motion, is a proper petition bringing the issue of removal 
before the court, we find that the court failed to give the parties 
the proper notice and to set the matter for hearing in accordance 
with § 30-2220.  

Therefore, for the reasons recited herein, we find that the 
county court erred in ordering the removal of Beal as a co
personal representative of the estate without providing notice and
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a hearing on the issue. Because we have determined that the 
county court erred in removing Beal without providing him 
notice and a hearing, we need not address Beal's other assigned 
errors. Accordingly, we reverse, and remand this cause to the 
county court for further proceedings consistent with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

IN RE INTEREST OF JADEN H., A CHILD UNDER 18 YEARS OF AGE.  
STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, 

v. DARREN H., APPELLANT, AND AMANDA T., 
APPELLEE AND CROSS-APPELLANT.  

625 N.W.2d 218 

Filed April 17, 2001. No. A-00-831.  

1. Summary Judgment: Final Orders: Juvenile Courts: Appeal and Error. An 
order of partial summary judgment entered in an adjudication proceeding is made in 
a special proceeding and affects a substantial right. Thus, the order is a final, appeal
able order.  

2. Legislature: Summary Judgment: Juvenile Courts. Absent statutory authorization 
from the Legislature, summary judgment is an unavailable procedure in the juvenile 
courts of this state.  

3. Parental Rights. Neb. Rev. Stat. § 43-292(2) (Reissue 1998) contemplates that the 
lack of proper parental care of one child in a family can be grounds for termination of 
parental rights with respect to another child of the parents.  

4. Collateral Estoppel: Juvenile Courts: Parental Rights: Final Orders: Appeal and 
Error. While a decision from the Nebraska Court of Appeals affirming a juvenile 
court's termination of parental rights may be further reviewed by the Nebraska 
Supreme Court, under Neb. Rev. Stat. § 43-292(2) (Reissue 1998), the Court of 
Appeals' decision is final for collateral estoppel purposes.  

5. Parental Rights: Evidence. Neb. Rev. Stat. § 43-292(2) (Reissue 1998) allows the 
State to use the factual findings from a sibling's case, when proved true by clear and 
convincing evidence, as a basis for termination of parental rights to a sibling.  

6. Issue Preclusion: Juvenile Courts. The essence of issue preclusion is that once par
ents have litigated their treatment of their child's sibling in an adjudication proceed
ing, they are not entitled to another opportunity to litigate the same issue in a subse
quent proceeding involving the child under Neb. Rev. Stat. § 43-292(2) (Reissue 
1998).  

7. Parental Rights: Evidence. Evidence of a parent's abuse or neglect of a child may 
be used against the other parent in a proceeding to terminate parental rights when that 
other parent fails to protect the child.

IN RE INTEREST OF JADEN H. 87
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Appeal from the Separate Juvenile Court of Douglas County: 
WADIE THOMAS, JR., Judge. Affirmed and remanded with 
directions.  

Christine P. Costantakos for appellant.  

Laura M. Hilliard for appellee Amanda T.  

James S. Jansen, Douglas County Attorney, and Karen 
Kassebaum Nelson for appellee State.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
Darren H. appeals and Amanda T. cross-appeals a juvenile 

court's decision to grant the State's motion for partial summary 
judgment in the juvenile court action seeking termination of 
their parental rights to their son Jaden H. In an earlier appeal, we 
upheld the termination of Darren's and Amanda's parental rights 
to Jaden's siblings, Destiny H. and Suede H. See In re Interest 
of Destiny H. & Suede H., No. A-99-444, 2000 WL 1005218 
(Neb. App. July 18, 2000) (not designated for permanent publi
cation). This appeal involves the use of summary judgment and 
collateral estoppel in a juvenile case, because the State used the 
prior factual determination that Destiny and Suede lacked 
proper parental care as the basis for termination of Darren's and 
Amanda's parental rights to Jaden.  

PROCEDURAL BACKGROUND 
Darren and Amanda have three children: Destiny, born May 26, 

1993, Suede, born May 28, 1994, and Jaden, born November 21, 
1998. Destiny and Suede were adjudicated under Neb. Rev. Stat.  
§ 43-247(3)(a) (Reissue 1998), as children lacking proper 
parental care, by the separate juvenile court of Douglas County in 
two March 30, 1999, orders. In those orders, Darren's parental 
rights to Destiny and Suede were terminated under Neb. Rev. Stat.  
§ 43-292(2) (Reissue 1998) (substantial, continuous, or repeated 
neglect), and Amanda's parental rights to Destiny and Suede were 
terminated under § 43-292(2) and (9) (torture and chronic abuse).  

For convenience, we shall hereafter generally reference this 
first case as the "Destiny and Suede proceeding." On July 18,
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2000, we affirmed the juvenile court's March 30, 1999, orders.  
See In re Interest of Destiny H. & Suede H., supra. Our opinion 
recited the evidence of abuse of Suede, including multiple frac
tures and bruises in various stages of healing, swollen and blue 
feet and hands likely caused by direct or repeated blows, and 
malnourishment which stunted his growth. He was forced to 
stand in a closet as punishment and wore inappropriate clothing 
for weather conditions. There was testimony in that case from a 
psychologist that Destiny and Suede suffered from posttrau
matic stress disorder resulting from the abuse occurring within 
the family.  

The State filed a petition to adjudicate Jaden and terminate 
Darren's and Amanda's parental rights to him under 
§ 43-292(2). Under § 43-292(2), parental rights can be termi
nated when parents have substantially and continuously or 
repeatedly neglected and refused to give necessary parental care 
and protection to a sibling of the child at issue. The State alleged 
that Darren and Amanda substantially and continuously or 
repeatedly neglected and refused to give necessary care and pro
tection to Suede, that this conduct put Jaden at risk of harm, and 
that it was in Jaden's best interests that Darren's and Amanda's 
parental rights be terminated. The factual allegations supporting 
termination were those facts concerning the abuse and neglect 
of Destiny and Suede which the juvenile court found to be true 
when it adjudicated Destiny and Suede and terminated Darren's 
and Amanda's parental rights to them.  

On July 21, 2000, immediately after our affirmance in the 
Destiny and Suede proceeding, the State filed an amended 
motion for partial summary judgment in Jaden's case. The 
State's motion asserted that the allegations in the second 
amended petition regarding Jaden were substantially the same 
allegations made in the Destiny and Suede proceeding.  
Therefore, the State claimed that the factual findings in the 
Destiny and Suede proceeding were established facts in Jaden's 
case and res judicata. The juvenile court held a hearing on July 
25 on the motion for partial summary judgment. During that 
hearing, the court found that Darren and Amanda were both 
present when the Destiny and Suede proceeding was held; that 
Darren and Amanda fully participated in that proceeding with
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counsel at every stage; that they are the parents of Destiny, 
Suede, and Jaden; and that the issues had been decided by the 
court in the Destiny and Suede proceeding, making them res 
judicata in the action to terminate parental rights to Jaden. The 
"partial" attribute of the summary judgment comes from the fact 
that the juvenile court did not decide whether Jaden was a child 
at risk of harm or that terminating parental rights to Jaden was 
in his best interests, expressly leaving those matters open for 
further litigation.  

Darren and Amanda filed timely motions for new trial which 
asserted, among other things, that the order in the Destiny and 
Suede proceeding was not a final order for res judicata purposes 
because a mandate from this court had not been issued. Our 
opinion affirming the lower court's decision in the Destiny and 
Suede proceeding was issued a week before the juvenile court 
entered partial summary judgment in Jaden's case.  

Darren filed a petition for further review with the Supreme 
Court on August 4, 2000. On that same day, the juvenile court 
held a hearing on Darren's and Amanda's motions for new trial 
in Jaden's case, which were denied. On August 8, Darren then 
appealed and Amanda cross-appealed to this court the juvenile 
court's July 25 order sustaining the State's motion for partial 
summary judgment in Jaden's case and the court's August 7 
order overruling their motions for new trial. See Neb. Ct. R. of 
Prac. IC and 1E (rev. 2000).  

Thus, by mid-August 2000, this court had affirmed the termi
nation concerning Destiny and Suede, but Darren had sought 
further review of our decision from the Nebraska Supreme 
Court. In Jaden's case, there had been a grant of partial sum
mary judgment using the Destiny and Suede proceeding, and 
Darren and Amanda had perfected their appeal and cross-appeal, 
respectively, of that decision to this court-the instant appeal.  

ASSIGNMENTS OF ERROR 
Darren asserts, restated and reordered, that the trial court 

erred when it used res judicata as the basis for sustaining the 
State's partial summary judgment motion in Jaden's case 
because (1) the court used a preponderance of the evidence stan
dard to decide the allegations of neglect and abuse of Destiny

90



IN RE INTEREST OF JADEN H. 91 

Cite as 10 Neb. App. 87 

and Suede, but then used those findings of fact to determine 
whether to terminate his parental rights to Jaden, which requires 
a different standard of proof-clear and convincing evidence; 
(2) the March 30, 1999, orders in the Destiny and Suede pro
ceeding were not final orders because the Supreme Court had 
been asked to take further review of our affirmance; (3) the use 
of the orders from the Destiny and Suede proceeding denied 
Darren due process in Jaden's case by precluding him from con
fronting and cross-examining the State's witnesses and adduc
ing his own evidence. While stated somewhat differently, 
Amanda's assignments of error in her cross-appeal are essen
tially the same as Darren's. Any differences of consequence will 
be detailed in our opinion.  

STANDARD OF REVIEW 
Juvenile cases are reviewed de novo on the record, and an 

appellate court is required to reach a conclusion independent of 
the juvenile court's findings. In re Interest of Clifford M. et al., 
258 Neb. 800, 606 N.W.2d 743 (2000).  

The applicability of the doctrines of res judicata and collat
eral estoppel constitutes a question of law. In re Estate of 
Wagner, 246 Neb. 625, 522 N.W.2d 159 (1994). With regard to 
questions of law, this court is obligated to reach a conclusion 
independent from the trial court's conclusion. Id.  

The determination of whether the procedures afforded an 
individual comport with the constitutional requirements for pro
cedural due process presents a question of law. In re Interest of 
Joseph L., 8 Neb. App. 539, 598 N.W.2d 464 (1999).  

ANALYSIS 
Jurisdiction.  

In the absence of a final order from which an appeal may be 
taken, the appeal must be dismissed for lack of jurisdiction. In 
re Adoption of Krystal P. & Kile P., 248 Neb. 907, 540 N.W.2d 
312 (1995). There are three types of final orders which may be 
reviewed on appeal: (1) an order which affects a substantial 
right and determines the action and prevents a judgment, (2) an 
order affecting a substantial right made during a special pro
ceeding, and (3) an order affecting a substantial right made upon
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summary application in an action after a judgment is rendered.  
Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682 (1993). All 
three types of final, appealable orders share the requirement that 
a substantial right be affected, which means an essential legal 
right, not a mere technical right. Rohde v. Farmers Alliance Mut.  
Ins. Co., 244 Neb. 863, 509 N.W.2d 618 (1994). The order on 

appeal here, to be final, can only fit within the second category 
from Jarrett. A substantial right is affected if the order affects 
the subject matter of the litigation, such as diminishing a claim 
or defense that was available to the appellant prior to the order 
from which he or she is appealing. Jarrett, supra.  

The State's action seeks to terminate Darren's and Amanda's 
parental rights to Jaden, but their defenses to the State's petition 
for termination have been substantially lessened because of the 
preclusive use of collateral estoppel, the applicability of which 
will be explained in greater detail later in this opinion. They are, 
by virtue of the order under appeal, precluded from relitigating 
their treatment of Destiny and Suede, and it is that conduct 
which is the sole basis alleged for the termination of their 
parental rights to Jaden. This diminishes the defenses available 
to them in the instant action, and therefore the order under 
appeal affects a substantial right.  

[1] The second question is whether granting a motion for par
tial summary judgment is a special proceeding. This matter has 
been extensively discussed by the Nebraska Supreme Court, and 
the court has made it very clear that a partial summary judgment 
is not a special proceeding. See O'Connor v. Kaufinan, 255 Neb.  
120, 582 N.W.2d 350 (1998). The court in O'Connor also limited 
the applicability of several cases which might be read as making 
a partial summary judgment appealable. Against that authority is 
the clear dictate that a "proceeding before a juvenile court is a 
special proceeding for appellate purposes." In re Interest of Sarah 
K., 258 Neb. 52, 56, 601 N.W.2d 780, 783 (1999). It seems that 
the apparent conflict is resolved by the notion that the specific 
holding controls over the general one. See Alegent Health Bergan 
Mercy Med. Ctr v. Haworth, 260 Neb. 63, 615 N.W.2d 460 
(2000). Therefore, we conclude, consistent with our power and 
duty to determine whether appellate jurisdiction exists, see City of 
Lincoln v. Twin Platte NRD, 250 Neb. 452, 551 N.W.2d 6 (1996),
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that an order of partial summary judgment entered in an adjudi
cation proceeding is made in a special proceeding and affects a 
substantial right. Thus, the order is a final, appealable order.  

Juvenile Court's Power to Grant Summary Judgment.  
Although not assigned as error in Darren's original brief, he 

argues in his reply brief that juvenile courts, as statutorily created 
courts of limited and special jurisdiction, lack authority to grant 
summary judgment because the Nebraska Juvenile Code does 
not confer this power upon them. Darren did not raise this issue 
before the juvenile court before or during the summary judgment 
hearing in Jaden's case, except in an oblique way. Darren's coun
sel said she had "an objection" to the court's granting partial 
summary judgment. However, as we read the record, that objec
tion was made only on the grounds of the deprivation of the due 
process right to confront and examine witnesses.  

Darren argues that we should apply the plain error doctrine to 
the question of whether the juvenile courts have authority to 
grant motions for summary judgment because it affects the 
integrity and fairness of juvenile proceedings. Plain error exists 
where there is an error, plainly evident from the record but not 
complained of at trial, which prejudicially affects a substantial 
right of a litigant and is of such a nature that to leave it uncor
rected would cause a miscarriage of justice or result in damage 
to the integrity, reputation, and fairness of the judicial process.  
In re Estate of Morse, 248 Neb. 896, 540 N.W.2d 131 (1995).  
Our research reveals that there is no reported Nebraska case 
where summary judgment was used in a juvenile proceeding.  
This bolsters our view that the resolution of the issue being 
raised is so central to the integrity of juvenile court proceedings 
that we should address it, despite Darren's failure to unequivo
cally preserve the alleged error below and properly present it 
here in his original briefing.  

In Buckingham v. Creighton University, 248 Neb. 821, 539 
N.W.2d 646 (1995), the Supreme Court held that the Nebraska 
Workers' Compensation Court, a statutorily created court of 
limited and special jurisdiction, acted outside its powers when it 
granted a motion for partial summary judgment because the 
Workers' Compensation Court is not specifically authorized to
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grant motions for summary judgment. (The Legislature has 
since granted such authority. See Neb. Rev. Stat. § 48-162.03(1) 
(Reissue 1998)).  

Article V, § 27, of the Nebraska Constitution allows the 
Legislature to establish juvenile courts, which the Legislature 
has done in counties having a population of more than 75,000, 
and such courts are known as separate juvenile courts. See Neb.  
Rev. Stat. § 43-2,111 (Reissue 1998). If a county does not have 
a separate juvenile court, then the county court has jurisdiction 
over juvenile matters. See Neb. Rev. Stat. § 24-517(9) (Cum.  
Supp. 2000). But, in neither situation does the Nebraska 
Juvenile Code make any provision for summary judgment, par
tial or otherwise. Clearly, juvenile courts are courts of limited 
and special jurisdiction. See In re Interest of Lisa V, 3 Neb. App.  
559, 529 N.W.2d 805 (1995) (holding that juvenile court is not 
court of general jurisdiction). In Buckingham, supra, the court 
noted, "The absence of authorization for summary judgment 
motions found in the workers' compensation statutes contrasts 
with the express statutory authorization for the use of summary 
judgment motions in the district and county courts." 248 Neb. at 
825, 539 N.W.2d at 649.  

While a county court can grant summary judgment under Neb.  
Rev. Stat. § 25-2701 (Reissue 1995), we reject the notion that 
such power automatically transfers over to county court when it 
sits as a juvenile court, in those counties which do not have a sep
arate juvenile court. To hold otherwise would create the illogical 
and absurd result that the separate juvenile court in Douglas 
County could not grant summary judgment but a county court 
exercising its juvenile jurisdiction in a less populous jurisdiction 
like Cherry County could grant summary judgment.  

[2] We hold that the reasoning of Buckingham applies here 
and compels the holding that absent statutory authorization from 
the Legislature, summary judgment is an unavailable procedure 
in the juvenile courts of this state. While a juvenile court is with
out authority to enter a partial summary judgment, we conclude 
that the use of partial summary judgment in the instant case was 
harmless procedural error.  

This conclusion is driven in large measure by recognition of 
the fact that all the juvenile court in the instant case did was
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receive evidence which was undisputedly admissible and which, 
from a legal standpoint, conclusively established that Darren 
and Amanda had failed to provide proper parental care to 
Destiny and Suede. As will be more apparent in our discussion 
of collateral estoppel, Darren and Amanda were not going to be 
able to avoid, sidestep, or change the fact that they had been 
judicially determined to have failed to provide proper parental 
care to Destiny and Suede-unless the Nebraska Supreme Court 
were to reverse this court's decision in the Destiny and Suede 
proceeding-which did not happen. Thus, whether our opinion 
in the Destiny and Suede proceeding is judicially noticed by the 
juvenile court, offered and received in a summary judgment pro
ceeding, or at a full-blown trial in Jaden's case, the result is the 
same-conclusive proof from a legal standpoint of Darren's and 
Amanda's failure to properly parent Jaden's siblings. We also 
emphasize that our conclusion that the error in procedure was 
harmless also flows from the unique evidentiary circumstance 
that the evidence offered and received included this court's deci
sion, now final, in the Destiny and Suede proceeding. Finding no 
reversible error in the method that the prior adjudication came 
before the trial court, we turn to the use of collateral estoppel.  

Collateral Estoppel.  
Res judicata refers to claim preclusion, while collateral estop

pel refers to issue preclusion, two different concepts, although 
the two terms are often used together or interchangeably. See 
Hickman v. Southwest Dairy Suppliers, Inc., 194 Neb. 17, 230 
N.W.2d 99 (1975). The doctrine of res judicata means that a final 
judgment on the merits is conclusive upon the parties in any later 
litigation involving the same cause of action. Pipe & Piling 
Supplies v. Betterman & Katelman, 8 Neb. App. 475, 596 N.W.2d 
24 (1999). Collateral estoppel applies when an issue of ultimate 
fact has been determined by a final judgment with the result that 
the issue cannot be litigated again between the same parties in a 
future lawsuit. Id. Although the motion for partial summary judg
ment, the order, and the briefs refer to res judicata, this case actu
ally involves collateral estoppel because this is a different cause 
of action-involving Jaden. But whether Destiny and Suede 
received proper parental care is an issue common to both cases.
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One way of looking at the issue is to ask whether Darren and 
Amanda can in this proceeding involving Jaden again litigate 
whether they failed to provide proper parental care to Destiny 
and Suede, given the earlier judicial determination. The juvenile 
court held that the factual allegations of lack of proper parental 
care which it found to be true in the Destiny and Suede pro
ceeding were established via res judicata in the instant proceed
ing so as to adjudicate Jaden and potentially terminate parental 
rights, depending on the outcome of the issues expressly 
reserved for further proceedings.  

Four conditions must exist for collateral estoppel to apply: 
(1) The identical issue was decided in a prior action, (2) there 
was a judgment on the merits which was final, (3) the party 
against whom the rule is applied was a party or in privity with 
a party to the prior action, and (4) there was an opportunity to 
fully and fairly litigate the issue in the prior action. Thomas 
Lakes Owners Assn. v. Riley, 9 Neb. App. 359, 612 N.W.2d 529 
(2000). Darren attacks the juvenile court's application of res 
judicata in only one aspect, finality of judgment, while 
Amanda's attack is based on the lack of identity of issues and 
lack of finality.  

[3] Amanda argues that because different children were at 
issue in the Destiny and Suede proceeding, the juvenile court 
erred in applying collateral estoppel in Jaden's case. Clearly, 
§ 43-292(2) contemplates that the lack of proper parental care of 
one child in a family can be grounds for termination of parental 
rights with respect to another child of the parents. Thus, the lack 
of proper parental care of Destiny and Suede could constitute 
grounds for termination of parental rights as to Jaden, because 
the three are siblings. Thus, the issue of proper parental care of 
Destiny and Suede is at issue in Jaden's case, as it was in the 
Destiny and Suede proceeding. Amanda's argument is without 
merit.  

Finality of Judgment and Mootness.  
Darren and Amanda argue that the March 30, 1999, orders 

adjudicating Destiny and Suede and terminating their parental 
rights to them were not final orders for collateral estoppel pur-

96



IN RE INTEREST OF JADEN H. 97 

Cite as 10 Neb. App. 87 

poses. After this court issued its July 18, 2000, opinion affirm
ing the juvenile court's orders terminating Darren's and 
Amanda's parental rights to Destiny and Suede, the parents had 
until August 17 to file a petition for further review with the 
Supreme Court. Absent an affirmative showing that no party 
will seek further review in the Nebraska Supreme Court, our 
mandate is not issued until such time has passed. Consequently, 
Amanda argues that our judgment of July 18 was not final until 
the time to file a petition for further review had run. However, 
Amanda did not file a petition for further review.  

Darren makes the same argument as Amanda, and he did file 
a petition for further review with the Supreme Court on August 
4, 2000. Darren argues that because the standard of appellate 
review of juvenile orders is trial de novo on the record, requir
ing the appellate court to make findings of fact independently of 
the juvenile court, the March 30, 1999, adjudication-termination 
orders concerning Destiny and Suede were not final. Therefore, 
Darren concludes that they could not be used for collateral 
estoppel purposes in Jaden's proceeding as long as the petition 
for further review was pending.  

The Supreme Court has held that a criminal conviction could 
not be used as collateral estoppel on liability in a subsequent 
civil suit because the judgment of conviction in the criminal 
proceeding was being appealed. Shuck v. Jacob, 250 Neb. 126, 
548 N.W.2d 332 (1996) (conviction of murder could not be used 
in wrongful death action brought on behalf of murder victim as 
conviction was still on appeal). However, a juvenile court pro
ceeding is civil in nature, McMullen v. Geiger, 184 Neb. 581, 
169 N.W.2d 431 (1969), and in a civil action, an appeal does not 
affect the finality of the judgment for collateral estoppel pur
poses. See, Peterson v. The Nebraska Nat. Gas Co., 204 Neb.  
136, 281 N.W.2d 525 (1979); Kometscher v. Wade, 177 Neb.  
299, 128 N.W.2d 781 (1964) (extensively discusses authority 
showing that civil judgment on appeal to appellate court is 
nonetheless final judgment).  

[4] Darren distinguishes Peterson and Kometscher as actions 
at law in which the standard of appellate review favors courts' 
leaving factual findings undisturbed, whereas, appellate review
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of a juvenile case is de novo. We do not find that distinction per
suasive because we remember that the hallmark of the Nebraska 
Juvenile Code is the best interests of the children. In re Interest 
of Eric 0. & Shane 0., 9 Neb. App. 676, 617 N.W.2d 824 
(2000). Prompt resolution of Jaden's case using the Destiny and 
Suede proceeding is in Jaden's best interests, particularly when 
it can be done without the cost, time, and trauma of relitigating 
what happened to Destiny and Suede, assuming that the parents' 
rights are protected. Thus, while our finding that there had not 
been proper parental care of Destiny and Suede potentially 
could have been further reviewed by the Nebraska Supreme 
Court, that fact does not prevent our decision from being final 
for purposes of collateral estoppel. While a decision from the 
Nebraska Court of Appeals affirming a juvenile court's termina
tion of parental rights may be further reviewed by the Nebraska 
Supreme Court, under § 43-292(2), the Court of Appeals' deci
sion is final for collateral estoppel purposes. If our affirmance of 
the termination order concerning Destiny and Suede had been 
changed by the Supreme Court, Darren and Amanda had obvi
ous remedies within Jaden's case. (A Nebraska Supreme Court 
opinion reversing our affirmance would clearly be grounds for a 
new trial on the basis of "newly discovered evidence," see Neb.  
Rev. Stat. § 25-1142(7) (Cum. Supp. 2000), if not as a matter of 
law, then as the "law of the case.") For these reasons, we hold 
that the March 30, 1999, adjudication-termination orders con
cerning Destiny and Suede were final orders.  

The State argues that even if the March 30, 1999, orders in 
the Destiny and Suede proceeding were not final orders, 
Darren's and Amanda's arguments were mooted by the Supreme 
Court's overruling of Darren's petition for further review of our 
decision, which occurred on September 13, 2000. When the 
petition for further review was overruled, this court's opinion of 
July 18 became "final" in every sense of that word. A case 
becomes moot when the issues initially presented in litigation 
cease to exist or the litigants lack a legally cognizable interest in 
the outcome of litigation. Elstun v. Elstun, 257 Neb. 820, 600 
N.W.2d 835 (1999). The Supreme Court's overruling of 
Darren's petition for further review on September 13 moots the 
argument that the juvenile court's decision, and our affirmance
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thereof, in the Destiny and Suede proceeding was not final. It 
certainly became final, and no prejudicial error could result 
from the trial court's use of it. The lack-of-finality argument 
fails for both reasons outlined above.  

Different Burdens of Proof 
Darren argues that when granting the State's motion for par

tial summary judgment in Jaden's case, the juvenile court erred 
by using the factual matters the juvenile court found to be true 
by a preponderance of the evidence in the adjudication portion 
of the Destiny and Suede proceeding. Darren alleges error was 
committed because adjudicating a child requires a finding that 
the allegations are true by only a preponderance of the evidence 
standard, while terminating parental rights requires a finding 
that the allegations are true by clear and convincing evidence, a 
higher burden of proof. The record shows that Darren makes 
this argument for the first time on appeal, failing to raise it dur
ing the July 25, 2000, hearing regarding the State's motion for 
partial summary judgment or during the August 4 hearing on his 
motion for new trial. However, we will review this assignment 
of error under the plain error doctrine. See In re Estate of Morse, 
248 Neb. 896, 540 N.W.2d 131 (1995). If the juvenile court 
applied an incorrect burden of proof, then Darren was denied his 
constitutional right to his parent-child relationship with Jaden 
on the basis of plain error.  

Darren correctly notes that changes in the burden of proof 
may defeat collateral estoppel. See State v. Yelli, 247 Neb. 785, 
530 N.W.2d 250 (1995). Yelli gives the example that an acquit
tal in a criminal case does not bar prosecution of a subsequent 
civil action because the acquittal concludes no issues in the civil 
action. The reason is, of course, that the criminal case carries a 
higher or more strict burden of proof than the civil case. Because 
of the different standards of proof, a parent's conduct may be 
grounds for a juvenile court to acquire jurisdiction, even though 
the parent was acquitted of criminal charges of conduct detri
mental to a child. In re Interest of D.M.B., 240 Neb. 349, 481 
N.W.2d 905 (1992).  

While Neb. Rev. Stat. § 43-279.01 (Reissue 1998) uses the 
term "standard of proof," we think burden of proof and standard
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of proof are interchangeable terms. The term "burden of proof' 
is used to describe two related but different concepts: the burden 
of production of evidence and the burden of persuading the fact 
finder, to the requisite degree of belief, that a particular propo
sition of fact is true. Schneider v. Chavez-Munoz, 9 Neb. App.  
579, 616 N.W.2d 46 (2000), citing 29 Am. Jur. 2d Evidence 
§ 155 (1994).  

An order terminating parental rights must be based on clear 
and convincing evidence. In re Interest of Sunshine A. et al., 258 
Neb. 148, 602 N.W.2d 452 (1999) (finding clear and convincing 
evidence of abandonment under § 43-292(1) and clear and con
vincing evidence that termination was in children's best interests).  

[5] After our review of the second amended petition and the 
juvenile court's orders in the Destiny and Suede proceeding, we 
find that the factual allegations regarding the lack of proper 
parental care of Destiny and Suede were said in one place in the 
order regarding Darren to be true by a preponderance of the evi
dence, but the court also said that the factual allegations were 
established by clear and convincing evidence. The order termi
nating Amanda's parental rights referred only to the clear and 
convincing standard. Thus, the order in the Destiny and Suede 
proceeding regarding Darren is somewhat awkward because in 
different places within its order the juvenile court found that 
both standards of proof were satisfied. Nonetheless, Darren's 
parental rights to Destiny and Suede were terminated under 
§ 43-292(2), and the juvenile court used the correct clear and 
convincing standard of proof in that case. Therefore, the same 
burden of proof was used to find that there were grounds to ter
minate Darren's parental rights to Jaden as were used to actually 
terminate his parental rights to Destiny and Suede. Section 
43-292(2) obviously allows the State to use the factual findings 
from a sibling's case, when proved true by clear and convincing 
evidence, as a basis for termination of parental rights to a 
sibling.  

Due Process-Confronting and Cross-Examining Witnesses 
and Adducing Evidence.  

[6] Darren and Amanda both allege that their due process 
rights to confront and cross-examine the State's witnesses and to
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adduce evidence on their own behalf under § 43-279.01, were 
violated in Jaden's case by the juvenile court's collateral estop
pel use of the factual findings from the Destiny and Suede pro
ceeding. As far as confrontation and cross-examination is con
cerned, Darren and Amanda both had the opportunity to 
confront and cross-examine the State's witnesses during the 5
day trial in the Destiny and Suede proceeding in which Darren's 
and Amanda's lack of proper parental care of Destiny and Suede 
was the issue and was found to be clearly and convincingly 
proved. The essence of issue preclusion is that once parents 
have litigated their treatment of their child's sibling in an adju
dication proceeding, they are not entitled to another opportunity 
to litigate the same issue in a subsequent proceeding involving 
the child under § 43-292(2). It naturally follows that Darren and 
Amanda do not get another opportunity to confront and cross
examine witnesses in Jaden's case on this same issue. If they 
did, then collateral estoppel would be totally meaningless.  

The same rationale dispenses with the claim that Darren and 
Amanda were denied the opportunity in the instant case to 
adduce evidence. They had that opportunity in the Destiny and 
Suede proceeding. By definition, collateral estoppel means that 
the issue of whether Darren and Amanda provided proper 
parental care to Destiny and Suede has already been litigated 
and decided against Darren and Amanda. That adverse decision 
may be used against them in a later proceeding, where it is again 
at issue, without the need for retrying the issue. They are pre
cluded from adducing evidence on this issue because they 
already had a full and fair opportunity to litigate this issue.  
Moreover, we note in passing that the record shows that neither 
Darren nor Amanda attempted to offer evidence in the summary 
judgment proceeding, making this part of their argument rather 
hollow, if not moot.  

In conclusion, each of the four prerequisites for use of collat
eral estoppel are satisfied, and by definition, the use of the doc
trine precludes a second opportunity to confront and cross
examine witnesses and adduce evidence-which, as we earlier 
said, is why the error in proceeding via partial summary judg
ment, rather than by a trial, is only a harmless procedural error.
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Darren's Wrongs Used Against Amanda.  
[7] Amanda argues that her due process rights were violated 

when the juvenile court used collateral estoppel and entered par
tial summary judgment against her in Jaden's case based upon 
Darren's wrongs against Destiny and Suede, rather than upon her 
own conduct. Amanda misconstrues the record and the law. In 
the State's second amended motion for termination of parental 
rights in Jaden's case, filed May 15, 2000, upon which the mat
ter proceeded, the State alleged that Destiny and Suede were 
adjudicated children because Amanda had substantially and con
tinuously or repeatedly neglected them and refused to give Suede 
necessary care and protection. See § 43-292(2). The factual alle
gations were that Suede suffered numerous fractures and bruises 
while in Amanda's care; that Amanda failed to seek necessary 
care and attention for Suede; and that Amanda intentionally 
deprived Suede of proper food and nutrition, resulting in his mal
nourishment. In the August 11, 1998, motion for termination of 
parental rights, the State alleged that Amanda was aware, or 
should have been aware, of the physical abuse Darren inflicted 
on Suede, but she failed to protect Suede. In its March 30, 1999, 
order in the Destiny and Suede proceeding regarding Amanda's 
parental rights, the juvenile court found these things to be true.  
Thus, Darren's wrongs are used against Amanda, but his wrong
ful behavior becomes hers because she failed to care for and pro
tect her children from Darren's abuse, and in any event there 
were ample findings of Amanda's failure, completely apart from 
Darren's misdeeds. Evidence of a parent's abuse or neglect of a 
child may be used against the other parent in a proceeding to ter
minate parental rights when that other parent fails to protect the 
child. We see no due process problem with the rule that society 
expects a parent to protect children from cruelties being inflicted 
upon them by the other parent, and Amanda directs us to no 
authority that our view is wrong. Without such a rule, children 
would be helpless victims of the adults who should care for them.  
This argument is without merit.  

CONCLUSION 
In Jaden's case, the juvenile court was correct to give collat

eral estoppel effect to the findings in the earlier Destiny and
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Suede proceeding that Darren and Amanda had failed to provide 
proper parental care to those children. While the juvenile court's 
procedure was flawed in that it was without authority to enter
tain and enter summary judgment, or even partial summary 
judgment, the real effect of its action was nothing more than to 
take judicial notice of the proceedings and result in a juvenile 
case involving Jaden's siblings. Included within the evidence 
was this court's opinion in which we detailed the abuse and 
neglect of Destiny and Suede and concluded, "The evidence 
regarding the malnourishment and child abuse of Suede clearly 
and convincingly establishes that Amanda and Darren substan
tially and continuously or repeatedly neglected and refused to 
give Suede or Destiny necessary parental care and protection as 
required by § 43-292(2)." 

Not only was it proper for the juvenile court to use this find
ing, which is made by the proper standard of proof of clear and 
convincing evidence, it was bound by our conclusion, as were 
Darren and Amanda. In addition, the Legislature, by its addition 
of "sibling" to § 43-292(2) has said that such a finding as to one 
sibling can be the basis for the termination of parental rights to 
another sibling. Whether that finding was binding in Jaden's case 
depends on the four prerequisites for collateral estoppel, which 
we have detailed herein and found all to be present. The doctrine 
of collateral estoppel allows proof in this case that Jaden's sib
lings, Destiny and Suede, lacked proper parental care from 
Darren and Amanda by the simple expedient of introducing the 
judicial finding to that effect, including this court's opinion in the 
appeal of the Destiny and Suede proceeding. Thus, the proce
dural error in entering partial summary judgment was harmless 
because the evidence of the Destiny and Suede proceeding 
offered in the summary judgment proceeding was unquestion
ably admissible at a trial and it conclusively established the lack 
of proper parental care of Jaden's siblings by Darren and 
Amanda. Thus, in these unique circumstances, we find no 
reversible error in the juvenile court's granting the State's partial 
summary judgment motion in Jaden's case. Absent prejudice to a 
party's substantial rights, an appellate court may disregard pro
cedural errors committed by the trial court. Goeke v. National 
Farms, Inc., 245 Neb. 262, 512 N.W.2d 626 (1994).
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The cause is remanded to the separate juvenile court of 
Douglas County to proceed with the trial on the issues which the 
court expressly reserved for trial, to-wit: the risk of harm to 
Jaden and whether it is in his best interests that Darren's and 
Amanda's parental rights to Jaden be terminated.  

AFFIRMED AND REMANDED 

WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

CHARLENE M. OLDENBURG, APPELLANT.  

628 N.W.2d 278 

Filed April 24, 2001. No. A-99-504.  

1. Sentences: Appeal and Error. An appellate court will not disturb sentences that ane 

within statutory limits, unless the district court abused its discretion in establishing the 

sentences.  
2. _: - . An abuse of discretion takes place when the sentencing court's reasons 

or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 

a just result.  
3. Sentences: Proof. A sentencing court can consider conduct of the defendant for 

which the defendant was acquitted as long as that conduct was proved by a prepon

derance of the evidence.  
4. Sentences. A sentencing court may consider any information concerning the back

ground, character, and conduct of the defendant.  
5. Verdicts: Sentences. A sentencing court can consider the facts which support a 

defense to the crime when the jury's verdict of guilt necessarily rejected that defense.  

6. Sentences. Neb. Rev. Stat. § 29-2260(3)(d) (Reissue 1995) provides that a sentencing 

court shall accord weight to the fact that substantial grounds were present tending to 

excuse or justify the crime, though failing to establish a defense.  

7. Judges: Sentences. In imposing a sentence, a sentencing judge should consider the 

defendant's age, mentality, education, experience, and social and cultural back

ground, as well as his or her past criminal record or law-abiding conduct, motivation 

for the offense, nature of the offense, and the amount of violence involved in the com

mission of the crime.  
8. Weapons: Intent. A threat to cause death or serious bodily harm, by the production 

of a weapon or otherwise, so long as the actor's purpose is limited to creating an 

apprehension that he will use deadly force if necessary, shall not constitute deadly 

force.  
9. Assault: Weapons. Pointing a gun at a person can constitute a criminal assault.  

10. Self-Defense: Weapons. The pointing of a gun, even if doing so is not the use of 

deadly force, can be a threat to commit a crime of violence and hence can be a ter

roristic threat under Neb. Rev. Stat. § 28-311.01 (Reissue 1995). However, pointing
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a gun in self-defense is necessarily less serious than pointing a gun when no issue of 
self-defense is involved.  

11. Sentences: Appeal and Error. An appellate court may reduce the sentence rendered 
by the district court against the accused when in its opinion the sentence is excessive, 
and it shall be the duty of the appellate court to render such sentence against the 
accused as in its opinion may be warranted by the evidence.  

Appeal from the District Court for Sheridan County: PAUL D.  
EMPSON, Judge. Affirmed as modified.  

David E. Veath for appellant.  

Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee.  

HANNON, INBODY, and MOORE, Judges.  

PER CURIAM.  
I. INTRODUCTION 

The defendant, Charlene M. Oldenburg, was charged with 
making a terroristic threat in violation of Neb. Rev. Stat.  
§ 28-311.01 (Reissue 1995), with first degree assault under Neb.  
Rev. Stat. § 28-308 (Reissue 1995), and with the use of a deadly 
weapon in the commission of both of those crimes under Neb.  
Rev. Stat. § 28-1205 (Reissue 1995). The charges resulted from 
an incident where Charlene pointed a gun at her husband, he 
charged her, and while doing so, he was shot and very seriously 
injured. Charlene was found not guilty of first degree assault 
and guilty of the other two crimes. She was sentenced to 2 to 5 
years' imprisonment for the terroristic threats conviction and to 
2 to 15 years' imprisonment for the use of a weapon conviction, 
with the sentences running consecutively. Charlene appeals, 
alleging that the trial court erred in imposing excessive sen
tences. We conclude that in this case, the sentences were an 
abuse of discretion. Accordingly, we reduce the sentences.  

II. SUMMARY OF EVIDENCE 

1. TRIAL 
Kurt Oldenburg and Charlene were married in 1982 and 

resided on a farm near Gordon, Nebraska, throughout their mar
riage. The Oldenburgs have two children: KayCee, age 15, and 
Kerry, age 10, at the time of the trial. The evidence shows that



10 NEBRASKA APPELLATE REPORTS

the Oldenburgs had a fairly normal marriage during the first 5 
years that they were married, but then the marriage began to 
deteriorate. For various disputed reasons, they became abusive 
toward each other. Kurt is an admitted alcoholic. He testified 
that Charlene had a violent temper and was very volatile and 
that on one occasion after he spanked her, she stated, "If you 
ever do that again I'll shoot you." The evidence details a stormy 
relationship of mutual marital infidelity, mutual use of mari
juana, and mutual tormenting in ways many people would find 
abusive. Most of this evidence is not to the credit of either Kurt 
or Charlene.  

Kurt testified that on July 29, 1998, he began drinking around 
9 to 10 p.m. while in Gordon. He drank at various places in 
Gordon and was in a "black out" stage from the alcohol by the 
time he left for home at approximately I a.m. on July 30. He tes
tified that he did not remember driving home or entering his 
house that night and that the first thing he remembered was hav
ing a "scuffle" with Charlene. He did not remember the details 
of the scuffle, only that there was "antagonism." The other evi
dence of the events leading up to the shooting comes from 
Charlene and the children.  

Charlene testified that on July 29, 1998, she arrived at home 
at approximately 10 p.m. with the children. She watched a 
movie with them and went to bed at approximately 1 a.m. Kerry, 
who was 9 years old at that time, slept with her because he was 
afraid after watching the movie. Charlene testified that the next 
thing she remembered was that the bedroom light came on and 
that Kurt was standing in the bedroom. She testified that she told 
Kurt that they would have to move Kerry. Kurt told her to "speak 
up," and the dog started barking. Charlene testified that Kurt 
then grabbed the dog and "squeezed" it. She got up and asked 
Kurt to not hurt the dog, and he threw the dog out the front door 
(which was nearby) and then pushed Charlene down to the floor.  
She stated that Kurt was very drunk and that she skidded across 
the floor. She testified that she then got up and stated that she 
was going to call the 911 emergency dispatch service. She tried 
to reach for the telephone, but Kurt grabbed both of her arms 
and shook her several times. He then let go of her, and she fell 
to the floor again. She testified that Kurt kicked her in the back
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with his boot while she was on the floor and that she was very 
scared of him at that point. Charlene stated that Kurt then 
walked out the front door, and she went back to bed. The record 
contains several pictures of a bruise on Charlene's back.  

Charlene's version of the facts is largely corroborated by 
Kerry. He testified that he was awakened by the dog's barking 
and that he saw Kurt squeeze the dog and put her outside. He 
testified that Charlene said something like, "Don't hurt the 
dog." Kerry stated that he was out of bed at that point and saw 
Kurt kick Charlene hard and that he was scared. He stated that 
he remembered Charlene's saying that she was going to call 911 
and that then Kurt walked away. Kerry testified that then he 
went back to bed and that so did Charlene.  

Charlene testified that when she got back into bed, she 
grabbed a .22-caliber revolver from behind the headboard. She 
could hear Kurt coming back into the house, and she asked 
Kerry how to unload the gun because she wanted to unload it if 
it was loaded. Charlene testified that she and Kerry attempted to, 
but did not, get the gun open.  

Kerry testified that when Charlene came back to bed, she 
reached over him and got a gun out of the headboard. He stated 
that she seemed afraid and that she asked him how to unload the 
gun. They tried unsuccessfully to unload the gun, but then Kurt 
came back into the bedroom.  

KayCee, the parties' 15-year-old daughter, testified that she 
slept in the basement on the night of July 29, 1998, and therefore 
did not see the events before the shooting, but that she did hear 
the dog yelping very loudly just before she heard the gunshots.  

Kurt testified that his recollection of the events of that night 
first became clear when he walked into the bedroom after the 
"scuffle" with Charlene. Things became "crystal clear" and 
"lucid" at that point because Charlene was pointing the revolver 
at him. He stated that Charlene was holding the gun with her 
right hand only and that Kerry was sitting on the bed next to her.  
Kurt testified that Charlene was sitting in the middle of the bed 
and stated, "If you come into this room I'll shoot you." Kurt tes
tified that he was "just incensed" that Charlene was pointing a 
gun at him in his own house. He stated that he then "launched 
[himself] toward the gun" and that because of his intoxication
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and the earlier dispute, he just wanted to get the gun from her.  
Kurt testified that he was drunk and that his "judgment was off." 
He stuck his hands out and lunged at Charlene to get the gun. But 
Charlene then lowered her arm and put the gun down to her right 
side, and he missed the gun. Kurt then tried to pin her arm down 
against the bed, but he was only able to pin down the biceps area 
of her arm. Kurt testified that Charlene then raised the gun with 
only her forearm while her upper arm was pinned down and shot 
him. Kurt testified that he felt the barrel of the gun on his neck, 
that Charlene pulled the trigger, that he never touched Charlene's 
hands or the gun, and that the bullet struck him in the neck and 
caused serious spinal cord damage and paralysis.  

Charlene testified that when Kurt came back to the bedroom 
door, she "swung towards the door" and pointed the gun at him 
to keep him away from her and Kerry. She testified that she said 
something to the effect of, "Don't come any closer," but that she 
did not state that she was going to shoot him. Kurt then lunged 
toward her, but she moved her arm to her right side to try to get 
the gun out of the way. She testified that Kurt then grabbed her 
arm and stopped it and that as he was coming at her, the "gun 
went off." Charlene stated that she did not recall pulling the trig
ger, that she did not know whether the gun was loaded, and that 
she did not intend to shoot Kurt.  

Kerry testified that when Kurt returned to the bedroom, 
Charlene "held the gun up" and that he was very scared. He 
stated that Charlene said, "Don't come any closer. Don't take 
another step," and that Kurt lunged at her. Kerry testified that 
Charlene tried to move the gun away to her right side, and then 
the gun went off. He testified that Kurt was on top of Charlene 
and on her arm and had ahold of the gun and her arm. He stated 
that he did not see Charlene cock the hammer of the gun or pull 
the trigger.  

Kurt was seriously injured and disabled, and undisputably 
suffered serious personal injury from the bullet. The examining 
physician testified that Kurt had a gunshot wound in the left side 
of his neck at the base of the skull, posteriorly. The doctor testi
fied that the bullet went down toward the cervical spine and then 
went off to the right side of the chest posteriorly. An x ray 
showed the bullet lying over Kurt's right shoulder blade. After
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the shooting, Charlene called 911 and a friend, and in due time, 
police arrived at the home. She admitted to the police that she 
shot Kurt.  

Theresa Blausey from the Nebraska State Patrol testified that 
she interviewed Charlene on July 30, 1998, and that Charlene 
admitted that she had retrieved the gun from behind the bed in 
order to scare Kurt and keep him from coming into the room.  
She testified that Charlene reported the incident where Kurt had 
spanked her and that Charlene stated she told Kurt then that 
"he'd better never do that again or else." Blausey further testi
fied that Charlene reported that as Kurt approached the bed
room, she told him "U]ust not to come in, or, Don't come in or 
I'll shoot, or, Stay back; that type of verbiage." Charlene further 
reported to Blausey that subconsciously, she probably intended 
to shoot Kurt and that she knew all the guns in the house were 
loaded. Blausey further testified that Charlene stated that she 
wished Kurt would "just vaporize." Blausey admitted on cross
examination that she had initially suggested to Charlene that 
maybe Charlene could have possibly subconsciously desired to 
shoot Kurt and that she asked Charlene more than once if she 
had ever thought about killing Kurt before Charlene admitted 
that she might have thought of killing him.  

During the State's case in chief and at other points in the trial, 
the State was allowed to introduce evidence of Charlene's adul
tery. Kurt testified over objection that Charlene had an affair and 
repeatedly testified without objection to the details of 
Charlene's affair. Kurt also admitted to infidelity. Charlene tes
tified just before the end of the trial. On cross-examination, the 
State was allowed to extensively question her about several 
meetings that she had had with her boyfriend since the shooting 
and about the fact that she had seen him in violation of a previ
ous order from the judge. Charlene's attorney objected occa
sionally during her cross-examination.  

The jury was instructed on the elements of the crime of felo
nious assault, but no self-defense instruction was given for that 
crime. The jury was also instructed on the elements of terroris
tic threats, and a self-defense instruction was given for that 
crime. It was also instructed on the elements of using a firearm 
to commit a felony in connection with both of the other alleged
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crimes. The jury found Charlene not guilty of first degree 
assault, guilty of making a terroristic threat, and guilty of using 
a gun to commit a felony.  

2. SENTENCING 

(a) Presentence Report 
Charlene was sentenced on April 6, 1999, and was 48 years 

old at the time of sentencing. The 20-page presentence report 
(PSR) shows that Charlene attended school to the 11th grade, 
entered the Army National Guard in 1981, and was honorably 
discharged in 1987. She married for the first time when she was 
young and had a child who is now an adult. After getting 
divorced from her first husband, she met and married Kurt.  

The PSR shows that Charlene's criminal record contained only 
traffic offenses, although she admitted to having been arrested 27 
years earlier for possession of marijuana in California. She admit
ted that more recently, she had smoked one "joint" of marijuana 
once or twice a week, which she thought helped overcome her 
premenstrual syndrome. She also stated that she drank alcohol on 
a social basis. Scores from testing for intensive supervision pro
bation indicated that Charlene needed mandatory chemical 
dependency treatment. The PSR shows that Charlene's health is 
good and that the examining psychologist does not see her as a 
threat to herself, her family, or the community.  

The PSR also gives a lengthy summary of the evidence and 
possible evidence, including the effect of the shooting on Kurt. It 
shows that the children were close to Charlene and would be 
damaged by removing her from them. It is evident from their let
ters that the children viewed Charlene as the victim in this case.  
There are no letters that are not in Charlene's favor. The PSR also 
contains letters from domestic violence organizations asking for 
leniency upon the basis of the domestic abuse involved. The PSR 
also contains many letters from family, friends, and professional 
persons essentially asking that Charlene be given probation.  

In the summary section of the PSR, the probation officer 
notes that Kurt will suffer a lifetime of pain and paralysis and 
that his medical expenses already total $76,000 and are still 
being incurred at the rate of $5,000 per month. The officer also
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notes that "Charlene did not call 911 after she was thrown on the 
floor and kicked by [Kurt]" on the night of the shooting.  

The probation officer goes on to say that Charlene "could 
have made a different choice, years ago." The officer then men
tions Charlene's marijuana usage and her extramarital affair 
with "a man who assaulted her in her own home." The officer 
states: "Charlene not only placed her life in danger, but her chil
drens' [sic] as well. I do not recommend probation. I believe a 
sentence to probation would promote disrespect for the law and 
depreciate the seriousness of the offense." 

(b) Counsel's Arguments 
At the sentencing hearing, defense counsel argued that the 

PSR incorrectly focused on Kurt's injuries and that under the 
statutory criteria in Neb. Rev. Stat. § 29-2260 (Reissue 1995), 
Charlene should be considered for probation. Defense counsel 
also argued that the PSR focused on a crime which she was 
found not guilty of by the jury.  

The prosecutor argued that under § 29-2260, sentences of less 
than 8 to 12 years' imprisonment would depreciate the serious
ness of the offenses and promote disrespect for the law. He 
argued that the jury did not accept Charlene's self-defense argu
ment and that there was a violent and serious incident with med
ical bills totaling $76,000 which would increase at the rate of 
$5,000 per month, and he asked for restitution. He accused 
Charlene of lying under oath when she stated that she was pro
tecting the children and argued that one child was untruthful on 
the stand. He encouraged the court to disregard the battered wife 
argument because it was turned down by the jury. He mentioned 
Charlene's affair and argued that she escalated the confrontation 
with Kurt by getting the gun.  

(c) Judge's Comments 
Immediately prior to imposing the sentences, the judge 

stated that there was no way of determining what the jury was 
actually doing when it brought back its verdicts and that he 
wished he could ask the jury for particulars, but that it was 
likely that the verdicts were a compromise. The judge stated 
that probably some jurors believed that Kurt got what he



10 NEBRASKA APPELLATE REPORTS

deserved, that others believed that Charlene deserved the 
"max," and that they may have compromised somewhere in the 
middle. He also recognized that some jurors may have believed 
that Charlene did not intend to shoot Kurt, but that she "had no 
business whipping out the gun and she whipped out the gun and 
that's why somebody was hurt." The judge indicated that our 
"system" required him to impose the sentences after giving due 
credence to arguments of counsel, the PSR, and, in some cases, 
the victim's statement.  

The judge observed that "[n]obody's all right and nobody's 
all wrong." He further stated: 

What's important is that there are other people out there 
... similarly situated who need to know that when violence 
occurs, particularly deadly weapon violence occurs, the 
system takes note and the system does something about it.  

... And if with incredible incidents of violence such as 
this one is . . . the Court doesn't impose a proper sentence, 
people do not feel safe. They feel that the authorities have 
abandoned them, the system of criminal justice doesn't 
care about doing its job, and they hold the system up to 
ridicule and the law is brought low.  

The judge also stated that he did not believe Charlene would 
abide by probation. He stated: "As I recall, the Court more or 
less looked you in the eye and said, Don't have anything to do 
with this guy that beat you up, was your boyfriend." The court 
stated that Charlene more or less agreed but then saw the 
boyfriend on at least one occasion, and then lied about it under 
oath. The court continued: "Can you do these things in direct 
contravention of the Court order, then lie about it and have it just 
passed off? Can't happen." 

The judge then computed the two sentences more or less out 
loud and gave her credit for the 34 days she had already spent in 
jail. The court sentenced her to 2 to 5 years' imprisonment for 
the terroristic threats conviction and 2 to 15 years' imprisonment 
for the use of a deadly weapon conviction. In his truth in sen
tencing statement, the judge stated that Charlene would not be 
eligible for parole until she had served 2 years in prison.  

The court denied restitution because "the amount is in dis
pute, has not been proved, and it's a good suggestion that it will
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wait for the civil case that's coming." The court refused to let 
Charlene out of jail on bond during the appeal.  

III. ASSIGNMENT OF ERROR 
Charlene alleges that the trial court erred in imposing an 

excessive sentence.  

IV. STANDARD OF REVIEW 
[1,2] It is well established that an appellate court will not dis

turb sentences that are within statutory limits, unless the district 
court abused its discretion in establishing the sentences. State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Gutierrez, 260 Neb. 1008, 620 N.W.2d 738 (2001); State v.  
Holecek, 260 Neb. 976, 621 N.W.2d 100 (2000). In Decker, the 
court stated: 

Where a sentence imposed within statutory limits is 
alleged on appeal to be excessive, the appellate court must 
determine whether the sentencing court abused its discre
tion in considering and applying these factors [quoted 
below] as well as any applicable legal principles in deter
mining the sentence to be imposed. An abuse of discretion 
takes place when the sentencing court's reasons or rulings 
are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result.  

261 Neb. at 398, 622 N.W.2d at 917. The Decker court also 
restated the considerations which were to be used in sentencing 
and examined the facts in Decker under those considerations.  
We shall quote these considerations below when we apply them 
to the facts in this case.  

V. ANALYSIS 
Charlene argues that the trial court did not consider "all per

tinent circumstances" and therefore imposed excessive sen
tences. Brief for appellant at 12. As an initial matter, we note 
that the statutory penalty range for the use of a weapon in com
mission of a felony, a Class II felony, is 1 to 50 years' impris
onment, Neb. Rev. Stat. § 28-105 (Cum. Supp. 2000), and that 
the statutory penalty range for terroristic threats, a Class IV 
felony, is 0 to 5 years' imprisonment, a $10,000 fine, or both. Id.  
Neb. Rev. Stat. § 29-2204 (Cum. Supp. 2000) provides that the
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minimum sentence for a Class IV felony "shall not be ... more 
than one-third of the maximum term and the maximum limit 
shall not be greater than the maximum provided by law." 
Therefore, the minimum sentence imposed for Charlene's ter
roristic threats conviction could be no more than 20 months. The 
court's sentence of 2 to 5 years' imprisonment on the terroristic 
threats conviction was plain error. We do not discuss this further, 
as we modify Charlene's sentences later in this opinion. Before 
considering the evidence relative to the crime, we will first con
sider the effect of the jury verdicts on judging the events for pur
poses of determining the correct sentences.  

1. EFFECT OF JURY VERDICTS ON SENTENCES 

In this case, the jury verdict has two aspects. The defense 
argued that the court should ignore the shooting when consider
ing the other sentences because of the not guilty verdict, and 
similarly, the State argued that the court should not consider 
Charlene's self-defense and battered wife arguments because 
the jury rejected those defenses by finding her guilty of the ter
roristic threats charge. We therefore must consider the effect of 
these verdicts in considering appropriate sentences. We find no 
Nebraska cases which have considered these issues, but the sen
tencing guidelines have caused federal courts to consider both of 
these issues.  

[3,4] In United States v. Watts, 519 U.S. 148, 117 S. Ct. 633, 
136 L. Ed. 2d 554 (1997), the U.S. Supreme Court held that a 
sentencing court can consider conduct of the defendant for 
which the defendant was acquitted as long as that conduct was 
proved by a preponderance of the evidence. The Watts court 
based its decision upon the widely held rule that a sentencing 
court may consider any information concerning the background, 
character, and conduct of the defendant.  

[5] Federal circuit courts have ruled that a sentencing court 
can consider the facts which support a defense to the crime 
when the jury's verdict of guilt necessarily rejected that defense.  
In U.S. v. Johnson, 956 F.2d 894 (9th Cir. 1992), where defend
ants who were spouses of other defendants defended a drug 
charge by a claim of duress imposed by their spouses, and U.S.  
v. Whitetail, 956 F.2d 857 (8th Cir. 1992), where a woman
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defended a murder charge with a claim of self-defense and bat
tered spouse syndrome, the courts held that the defendants were 
entitled to have the facts which tended to support their defenses 
considered in determining a downward departure from the sen
tencing guidelines.  

[6] Although Nebraska does not have sentencing guidelines, 
§ 29-2260(3) provides 11 considerations which "shall be 
accorded weight in favor of withholding sentence of imprison
ment." Section 29-2260(3)(d) provides that a sentencing court 
shall accord weight to the fact that "[s]ubstantial grounds were 
present tending to excuse or justify the crime, though failing to 
establish a defense." Further, § 29-2260(3)(e) provides that 
"[t]he victim of the crime induced or facilitated commission of 
the crime." Both of these considerations would weigh in 
Charlene's favor. We therefore find that the sentencing court 
should have considered the entirety of the evidence relative to 
the events of that evening, including the facts that Kurt was shot, 
that Charlene raised the gun to defend herself, that Kurt charged 
at her while she held the gun, that Kurt had abused Charlene 
before the night of the crime, and that he had also abused her 
shortly before she pointed the gun at him.  

2. CONSIDERATIONS PURSUANT TO DECKER AND § 29-2260 
[7] In State v. Decker, 261 Neb. 382, 398, 622 N.W.2d 903, 

917 (2001), the court stated: 
In imposing a sentence, a sentencing judge should consider 
the defendant's age, mentality, education, experience, and 
social and cultural background, as well as his or her past 
criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence 
involved in the commission of the crime. [Citations omit
ted.] [T]he appellate court must determine whether the 
sentencing court abused its discretion in considering and 
applying these factors as well as any applicable legal prin
ciples in determining the sentence to be imposed.  

In reviewing Decker's sentence, the court considered his age, 
formal education, prior criminal convictions, history of sub
stance abuse, and probation screening test results. The court 
reviewed some of the considerations which judges are directed
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to follow pursuant to § 29-2260, such as that there was a sub
stantial risk that Decker would reoffend, that he was in need of 
treatment that could be provided most effectively by commit
ment, and that a lesser sentence than that imposed would pro
mote disrespect for the law. The Decker court noted that the trial 
court's finding that the crime was an especially cruel and brutal 
murder was supported by the record, and concluded it could not 
say that a sentence near the maximum was an abuse of discre
tion. The offender and the crime in Decker are so different from 
that of the case at hand that the court's analysis on these points 
is of no assistance.  

The Decker court quoted Judge Buckley's dissenting opinion 
in State v. Ruisi, 9 Neb. App. 435, 616 N.W.2d 19 (2000), which 
stated: "'[The Supreme Court] has not foreclosed any sentence 
within statutory limits from being excessive, but it strongly sug

gests it is a rare exception.'" Decker, 261 Neb. at 398, 622 
N.W.2d at 917. The court cited Judge Buckley's dissent in detail 
and concluded that "to the extent that the majority opinion sug

gests that a sentence within statutory limits can never be the 
product of an abuse of discretion, it is disapproved." Id.  

In the case at hand, defense counsel argued for probation and 
analyzed the facts under § 29-2260. The trial court's statements 
at the time of sentencing indicated that the chief criteria the 

judge used to justify imprisonment were from § 29-2260(2)(b) 
and (c), that is, that Charlene was in need of treatment that could 
best be provided by commitment at a correctional institution for 
at least 2 years and that lesser sentences would depreciate the 
seriousness of her crime. The judge did not indicate why he felt 
Charlene needed 2 years' incarceration, and his principal 
reliance was upon § 29-2260(2)(c).  

(a) Social and Cultural Background 
Charlene is 50 years old. She attend high school until the 11th 

grade and obtained her high school diploma through the GED 
program so she could enlist in the Army National Guard. She 

served in the National Guard for several years and was honor

ably discharged after she married Kurt. She met and married 
Kurt in Alaska in 1982. They moved to Nebraska where his 

extended family resided. They rented a farm located 3 miles
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from Gordon from his family and later bought it. She worked on 
the farm during the early years of the marriage, but in later 
years, she mainly worked in the home.  

The evidence shows that after several years, Kurt and 
Charlene's feelings for one another changed. They insulted and 
verbally abused each other and poked, pinched, and otherwise 
irritated each other both physically and verbally. However, it is 
also clear that Kurt had the physical and economic power in the 
Oldenburg household. Charlene had tormented him, but at 
times, he had clearly abused her. Several years before the shoot
ing, he had pushed her down and bashed her head against the 
floor. Once he took the keys to the motor vehicle she used and 
kept them for several days, thus isolating her on the farm. Once 
he took KayCee to South Dakota without telling Charlene where 
they were going, why they were going, or how long they would 
be gone. A few weeks before the shooting, Kurt had spanked 
Charlene in his words "hard enough to be humiliating but it 
wasn't anything really painful I don't think." He was definitely 
stronger than her, but he claimed Charlene stated that she was 
not afraid of him. Without dispute, Kurt physically and emo
tionally abused Charlene on these occasions; however, she was 
also guilty at times of emotionally abusing Kurt.  

Both Kurt and Charlene smoked marijuana for many years, but 
there is no suggestion that they were anything other than "recre
ational" users. Both used alcohol, but there is no indication that 
Charlene abused it to any significant degree. The PSR shows that 
Charlene is respected and liked by all of her close family, with the 
exception of Kurt. Letters from members of her extended family, 
including her adult child and even her first husband's family, 
demonstrate that at a very minimum, she is liked and respected by 
them and several professional people she came in contact with.  
Her children by Kurt are clearly closer to her than they are to him.  
Except for the marijuana use, we find a great deal of evidence 
which would weigh in Charlene's favor in considering her as a 
candidate for probation or for imposing a lesser sentence than the 
crime might otherwise justify. We think based on the record 
before us, it would be an abuse of discretion to consider the 
aspects of Charlene's previous life as indications that she needed 
correctional treatment or that she should be punished severely.
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(b) Need for Correctional Treatment 
At the time of sentencing, Charlene was 48 years old and had 

only been arrested once some 20 years before for possession of 
marijuana, and that offense was established only by her own 
admission. The only other fact which detracted from her middle
class status in a small rural town was her and Kurt's regular but 
apparently infrequent use of marijuana. Until the incident in this 
case, Charlene was an unhappily married, church-going house
wife and mother of two children, who lived and worked on a farm.  
The probation officer stated in the PSR that a "Domestic Violence 
Inventory Assessment" showed that Charlene was at high risk for 
drug-related problems, but her score in the areas of violence, alco
hol, and stress coping were in the medium-risk area. We observe 
that Charlene was not under the influence of drugs or alcohol at 
the time of the crime and that there is no indication that her use of 
marijuana and alcohol induced her to commit the crime. Kurt was 
intoxicated at the time of the crime, and there is no indication that 
Charlene had anything to do with his reaching that state. We can
not imagine what beneficial correctional treatment Charlene 
might receive in prison. The evidence does not support a finding 
that Charlene was in need of correctional treatment.  

(c) Amount of Violence Involved 
in Commission of Crime 

The judge's second expressed justification for the severe sen
tences was his indication that the crime was an "incredible inci
den[t] of violence." He stated that people need to know that 
when violence occurs, the "system" takes note and does some
thing about it so people feel safe. This statement reflects a con
sideration of § 29-2260(2)(c), which states that a court may 
withhold a sentence of imprisonment unless, inter alia, "[a] 
lesser sentence will depreciate the seriousness of the offender's 
crime or promote disrespect for the law." This issue is similar to 
the sentencing consideration referred to in State v. Decker, 261 
Neb. 382, 398, 622 N.W.2d 903, 917 (2001), as the "motivation 
for the offense, nature of the offense, and the amount of violence 
involved in the commission of the crime." 

A consideration of this issue must begin with a recognition 
that the jury found Charlene not guilty of the felonious assault
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charge. Kurt undisputably suffered serious bodily injury as a 
result of the shooting, and Charlene was admittedly holding the 
gun when it went off. The jury was not instructed on self
defense in connection with the felonious assault charge.  
Therefore, the jury's verdict of not guilty of that crime could 
only be based upon a finding that Kurt was shot accidentally.  
The trial judge's statements about the verdict possibly being a 
compromise verdict certainly indicate that the judge ignored the 
verdict on the felonious assault charge when considering sen
tences on the two convictions. This is further evidenced by the 
judge's statement indicating that the crime was an "incredible 
inciden[t] of violence." 

In the case before us, the evidence of the intent element of the 
felonious assault charge is necessarily circumstantial. Kurt tes
tified that Charlene put the gun to his neck and pulled the trig
ger. The position of the wound makes it almost certain that he 
could not have seen her pull the trigger. We know for certain 
only that he was shot while she held the gun after he charged her 
and attempted to overpower the hand in which she held the gun.  
She did not shoot him before or during the time that he charged 
across the room to take the gun from her. Circumstantial evi
dence might justify a conclusion that she deliberately pulled the 
trigger, but her hesitancy hardly makes the act a vicious one.  

The probation officer supports the recommendation in the 
PSR of incarceration in part upon the basis that Charlene placed 
her children's lives in jeopardy and the opinion that she "could 
have made a different choice, years ago." When pronouncing the 
sentences, the judge said Charlene "whipp[ed] out the gun 
... that's why somebody was hurt." The judge also stated that 
people situated similarly to Charlene need to know that when 
violence occurs, particularly deadly weapon violence, the "sys
tem" does something about it. He stated that if he did not impose 
"proper" sentences, people would not feel safe.  

It is clear that the probation officer and the judge considered 
the fact that Charlene drew the gun to be a major cause of the 
shooting. However, no mention is given to the situation in which 
Charlene found herself at the time she pointed the gun. On the 
night in question, Kurt came home admittedly very drunk. The 
evidence that Kurt physically abused Charlene is undisputed
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and supported by Kerry and photographs of her injuries. The 
evidence is undisputed that Kurt is larger than Charlene, that he 
had physically abused her before and had subjected her to a 
humiliating spanking a few days before, and that he had shaken 
her and bruised her a few minutes before she pointed the gun at 
him. Kurt was drunk and angry without reason. Charlene was 
thus in a rural area with an intoxicated and angry person with a 
history of physical abuse who had only moments earlier abused 
her. These facts are not disputed. Kurt's claim that he was 
"incensed" at having a gun pointed at him in his own home is a 
ridiculous excuse for charging at Charlene while she held the 
gun. It can only mean that he intended to take that gun away 
from her. No reasonable person in Charlene's position, given the 
history of spousal abuse, would expect that Kurt would stop at 
merely taking the gun from her. Kurt's rights in his own home 
can be no greater than Charlene's right to be free from physical 
abuse in her own bedroom.  

In summary, there was clear evidence that Kurt would have 
used such force against her as he thought necessary to get his 
way. The question comes down to Charlene's right to point the 
gun to protect herself.  

(d) Self-Defense 
The only act Charlene perpetrated that would support a guilty 

verdict on the terroristic threats charge is that of pointing the 
gun at Kurt, coupled with her statement to him at that time.  
There are three versions of what her statement was, but they can 
all be summarized as a statement which conveyed the message 
of "do not come any closer or I will shoot to defend myself." 

[8] Our self-defense statute, Neb. Rev. Stat. § 28-1406 
(Reissue 1995), provides, in significant part, that "[a] threat to 
cause death or serious bodily harm, by the production of a 
weapon or otherwise, so long as the actor's purpose is limited to 
creating an apprehension that he will use deadly force if neces
sary, shall not constitute deadly force." The jury was not 
instructed on this statute, but, rather, was instructed on self
defense (no deadly force) as provided in NJI2d Crim. 7.1. A 
self-defense instruction that instructs on the right to self-defense 
where no deadly force is involved does not seem to apply to the
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situation in this case. Principally, such an instruction ignores 
§ 28-1406. The PSR and the judge's statement about the 
extreme violence of Charlene's act also indicate that the judge 
ignored § 28-1406.  

[9,10] We realize that pointing a gun at a person can consti
tute a criminal assault. See, generally, State v. Kistenmacher, 
231 Neb. 318, 436 N.W.2d 168 (1989); State v. Machmuller, 196 
Neb. 734, 246 N.W.2d 69 (1976); State v. Brauner, 192 Neb.  
602, 223 N.W.2d 152 (1974). Therefore, the pointing of a gun, 
even if doing so is not the use of deadly force, can be a threat to 
commit a crime of violence and hence can be a terroristic threat 
under § 28-311.01. However, pointing a gun in self-defense is 
necessarily less serious than pointing a gun when no issue of 
self-defense is involved. The latter might correctly be termed a 
crime of extreme violence, but the former is not. We do not con
sider a possible error in instructing the jury on self-defense 
because no such error was assigned, but we do conclude that the 
principle stated in § 28-1406(3) and the common sense upon 
which it is based should be considered in evaluating Charlene's 
conduct for purposes of sentencing.  

There is of course an issue of whether Charlene pointed the 
gun only to create an apprehension in Kurt's mind that she 
would use deadly force if necessary. She testified that she tried 
to unload the gun before he returned, and Kerry corroborated 
her testimony. If Charlene intentionally shot Kurt, it was not 
until he was actually grappling with her right arm in the process 
of taking the gun, her only protection, from her. The situation 
was such that Charlene might not have been justified as a mat
ter of law in pointing the gun at Kurt, but it clearly deprives that 
act of the extreme violence which the sentencing judge and the 
probation officer seem to attribute to it. The record does not 
indicate that the court considered any of these issues, and we 
conclude that it was an abuse of discretion for the court to not 
consider this undisputed evidence.  

(e) Was Charlene Candidate for Probation? 
The judge stated that he did not think Charlene would abide 

by probation, because while awaiting trial, he had told her to 
stay away from her "boyfriend" and she had more or less agreed
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but saw him nonetheless, and then lied about it under oath. After 
studying the entire record, we are at a loss to understand why the 
judge felt justified in ordering her to stay away from the 
boyfriend. The boyfriend had no connection with the crime.  
There was no reasonable possibility that he would be a relevant 
witness in Charlene's prosecution. Charlene's adulterous activ
ity was immoral by the standards of most people in our society, 
but the courts have long ago quit using judicial power to enforce 
social mores or morals that are not illegal. Adultery has not been 
a crime in Nebraska for many years. There is no indication that 
the boyfriend was likely to encourage her to not appear to face 
the charges against her. Although there was evidence of Kurt's 
infidelity as well, Kurt was not on trial.  

Because no error on this evidence is assigned, we do not con
sider whether it was error for the judge to allow evidence about 
Charlene's extramarital relationship, both before and after the 
shooting, into evidence before the jury. We do take the court's 
ruling on that evidentiary issue and the judge's statements at the 
time of sentencing as indications that he used the adulterous 
conduct as a reason for not granting Charlene probation and for 
imposing severe sentences, and we find that the trial court 
abused its discretion by considering this conduct in sentencing.  

VI. CONCLUSION 
There is no indication that Charlene would have shot the gun 

if Kurt had not charged at her. If Kurt had not charged her, no 
one would expect serious criminal charges to have resulted from 
Charlene merely pointing the gun and threatening to shoot if he 
came closer. The judge stated that if he did not impose proper 
sentences, by which he clearly meant incarceration, people 
would not feel safe and would feel like the system let them 
down. Yet what do such sentences convey to other isolated help
less people who are forced to defend themselves from physical 
abuse? Must women or other physically weaker persons undergo 
a beating for fear of being sentenced to a long term of prison if 
they point a gun at their assailant with a warning to stay away.  
We conclude that the mistaken attitude of the trial judge on this 
point, his failure to consider Charlene's clear effort to defend 
herself from violence, and his overemphasis of her marital infi-
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delity resulted in an abuse of discretion and excessive sentences.  
Further, the court's reasons for imposing harsh sentences were 
clearly untenable and unfairly deprived Charlene of a just result.  

[lII] The trial judge did not allow Charlene out of prison on 
bond while this appeal was pending. She has therefore served 
more than 2 years of her sentences. Neb. Rev. Stat. § 29-2308 
(Reissue 1995) provides that an "appellate court may reduce the 
sentence rendered by the district court against the accused when 
in its opinion the sentence is excessive, and it shall be the duty 
of the appellate court to render such sentence against the 
accused as in its opinion may be warranted by the evidence." 
See, also, State v. Etchison, 188 Neb. 134, 195 N.W.2d 498 
(1972). While we would certainly have considered sentences of 
probation if Charlene had not already served so much of the sen
tences, she has already served more time in prison than she 
should have been sentenced to, and we therefore modify the sen
tences to 1 year for each of the crimes. Because § 28-1205 
requires the sentences to be served consecutively, we so provide.  

AFFIRMED AS MODIFIED.  

HANNON, Judge, concurring in part, and in part dissenting.  
I fully agree that the sentences in this case are too severe and 

excessive by any measure and should at a minimum be reduced 
as the majority has done. However, in my opinion, several errors 
in the admission of prejudicial evidence and in instructing the 
jury on self-defense would justify reversal upon the basis of 
plain error. I would go even further and vacate the convictions 
as a matter of law because Charlene met her burden of going 
forward with evidence of her need for self-defense and the State 
did not disprove that evidence. See State v. Kinser, 252 Neb.  
600, 567 N.W.2d 287 (1997). In this case, the terroristic threats 
statute, which was designed for clearly different circumstances 
than that in which Charlene found herself, has been used to 
severely punish a woman who was attempting to defend herself 
against a drunken, angry, and abusive husband. I do not think it 
is or should be against the law for a person who has just been 
physically abused to point a gun at his or her abuser and warn 
that abuser not to come any closer. A person does not have to be 
a saint or a paragon of virtue to be entitled to use self-defense.  
In my view, Kurt's tragic injury was caused by his foolish act of
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charging a gun, which under the circumstances, Charlene had 
the right to point at him. His intoxication is not an excuse for his 
foolish act.  

IN RE INTEREST OF AZIA B., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, 

V. MONIQUE B., APPELLANT, AND STEVEN C., 
APPELLEE AND CROSS-APPELLANT.  

626 N.W.2d 602 

Filed April 24, 2001. No. A-00-666.  

1. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from a juvenile 
court order terminating parental rights, the appellate court tries factual questions de 

novo on the record; while appellate review is independent of the juvenile court's find
ings, when the evidence is in conflict, the appellate court may give weight to the fact 
that the juvenile court observed the witnesses and accepted one version of the facts 

over another.  
2. Parental Rights: Evidence. An order terminating parental rights must be based on 

clear and convincing evidence.  
3. Juvenile Courts: Parental Rights. A juvenile's best interests are a primary consid

eration in determining whether parental rights should be terminated as authorized by 
the Nebraska Juvenile Code.  

4. Effectiveness of Counsel. Whether a party was provided effective assistance of coun
sel presents a question of law.  

5. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court's ruling.  

6. Parental Rights: Appeal and Error. Whether to allow a parent who is incarcerated 
to attend a termination hearing is within the discretion of the trial court, whose deci

sion on appeal will be upheld in the absence of an abuse of discretion.  
7. Motions for Continuance: Appeal and Error. A motion for continuance is 

addressed to the discretion of the trial court, whose ruling will not be disturbed on 
appeal in the absence of an abuse of discretion.  

8. Motions for Continuance: Affidavits: Good Cause. An application for a continu

ance must be in writing and supported by an affidavit which contains factual allega

tions demonstrating good cause or sufficient reason necessitating postponement of the 

proceedings.  
9. Motions for Continuance: Appeal and Error. Failure to comply with Neb. Rev.  

Stat. § 25-1148 (Reissue 1995) is relevant as to whether the trial court abused its 

discretion.  
10. Parental Rights: Due Process. It is well established that the parent-child relationship 

is afforded due process protection, and, consequently, procedural due process is appli
cable to a proceeding for termination of parental rights.
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11. Due Process. Procedural due process includes a reasonable opportunity to refute or 
defend against a charge or accusation, a reasonable opportunity to confront and cross
examine adverse witnesses, and a reasonable opportunity to present evidence on the 
charge or accusation.  

12. Parental Rights: Due Process. A parent need not be physically present at a termina
tion of parental rights hearing so long as the parent has been afforded procedural due 
process for the hearing to terminate parental rights, bearing in mind that the concept of 
due process embodies the notion of fundamental fairness and defies precise definition.  

13. Judges: Words and Phrases. A judicial abuse of discretion exists when the reasons 
or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub
stantial right and a just result.  

14. Juvenile Courts: Due Process. The possibility of delay is a factor to be considered 
in the due process equation, especially where the proceedings have been pending 
before a juvenile court.  

15. Parental Rights. The unequivocal language of Neb. Rev. Stat. § 43-292 (Reissue 
1998) imposes two requirements before parental rights may be terminated: (1) the 
existence of one or more conditions listed in § 43-292 and (2) the best interests of the 
child.  

16. Evidence: Proof: Words and Phrases. Clear and convincing evidence is that amount 
of evidence which produces in the trier of fact a firm belief or conviction about the 
existence of the fact to be proved.  

17. Parental Rights. If a circumstance designated in Neb. Rev. Stat. § 43-292(1) to (10) 
(Reissue 1998) is evidentially established, there must be an additional showing that 
termination of parental rights is in the best interests of the child, which is the primary 
consideration in any question concerning termination of parental rights.  

18. _ . Children cannot, and should not, be suspended in foster care, nor be made to 
await uncertain parental maturity.  

19. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it.  

20. Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or her
self within a reasonable time, the best interests of the child require termination of the 
parental rights.  

21. Juvenile Courts. All juvenile proceedings are civil rather than criminal in nature.  
22. Criminal Law: Effectiveness of CounseL The claim of ineffective assistance of 

counsel is reserved for a defendant in a criminal action.  
23. Parental Rights. Parental incarceration may not be utilized as the sole ground for ter

mination of parental rights.  
24. Parental Rights: Evidence. Incarceration of a parent does not insulate an inmate from 

the termination of his or her parental rights if the record contains the clear and con
vincing evidence that would support the termination of the rights of any other parent.  

Appeal from the Separate Juvenile Court of Douglas County: 
WADIE THOMAS, JR., Judge. Affirmed.  

Kimberly A. Dunovan, of Nebraska Legal Services, for 
appellant.
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James E. Reisinger, of Reisinger Law Office, for appellee 
Steven C.  

James S. Jansen, Douglas County Attorney, and Karen 
Kassebaum Nelson, for appellee State.  

IRWIN, Chief Judge, and INBODY and CARLSON, Judges.  

CARLSON, Judge.  
I. INTRODUCTION 

Monique B., natural mother of Azia B., appeals from the 
order for termination of her parental rights over Azia pursuant to 
Neb. Rev. Stat. § 43-292(2) and (6) (Reissue 1998). Stephen C., 
the natural father of Azia, whose parental rights were terminated 
pursuant to § 43-292(2), cross-appeals termination of his 
parental rights. For the reasons set forth below, we affirm both 
terminations.  

II. BACKGROUND 
Azia was born on February 5, 1998. On February 6, in an 

action not directly at issue in this case, an affidavit for the 
removal of Azia from Monique's care was entered in the sepa
rate juvenile court of Douglas County. The State filed a petition 
seeking custody of Azia on the ground that Azia had been 
exposed to cocaine in utero. The petition was granted on 
February 9, and at 5 days of age, Azia was placed in foster care.  
Monique successfully completed outpatient chemical depen
dency counseling and parenting classes and worked with a fam
ily support worker. Azia was returned to Monique's custody on 
April 3, and the juvenile court terminated its jurisdiction in that 
case on July 15.  

Also in July 1998, Stephen, imprisoned at the Nebraska State 
Penitentiary for assaulting a police officer, took a "buccal swab 
test" that confirmed that he is Azia's father. Stephen was 
released from prison on September 4. After Stephen's release 
from prison, Steven and Monique resumed their previous rela
tionship, sharing several residences with Azia. On February 6, 
1999, Stephen and Monique separated, Azia staying with 
Monique. On March 27, Stephen learned for the first time that 
Azia had tested positive for cocaine at birth. Stephen went to
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Monique's residence and struck her "[a] couple of times," 
"split[ting] open her forehead"; Monique's injury required 
stitches. Azia was present in the residence, but not in the room 
where Monique was struck.  

Later that same day, Stephen turned himself in to the Omaha 
Police Department. Stephen was incarcerated in the Douglas 
County jail from March 28 through October 17, 1999. The 
record shows that on October 17, Stephen was transferred to the 
Nebraska State Penitentiary.  

On May 21, 1999, the State filed a second petition (the instant 
petition) alleging that Azia came within the purview of the 
Nebraska Juvenile Code because of the faults or habits of 
Monique. Specifically, the petition alleged that on or about May 
19, Monique had been arrested for solicitation and that 
Monique's use of alcohol or controlled substances impaired her 
ability to parent Azia. It is uncontroverted that an amended peti
tion, not included in the record before us, was filed on or about 
June 3, seeking a similar adjudication with regard to Stephen.  
Azia was returned to foster care on June 10. In June, Josephine 
Glass was assigned as the Child Protective Services worker for 
Azia. Glass developed a rehabilitation plan for Monique, includ
ing a chemical dependency evaluation, income and housing 
components, and adequate visitation with Azia. On October 13, 
the juvenile court entered an order finding that Monique had 
admitted to the allegations of the petition and that Azia was a 
child within the meaning of Neb. Rev. Stat. § 43-247(3)(a) 
(Reissue 1998). The court placed custody of Azia with the 
Nebraska Department of Health and Human Services. On 
December 20, the juvenile court entered a similar order with 
regard to Stephen.  

On February 22, 2000, the State moved to terminate the 
parental rights of both parents. With regard to Monique, the peti
tion alleged that termination was appropriate with regard to two 
provisions of § 43-292. First, the State alleged that termination 
was appropriate pursuant to § 43-292(2) in that Monique had 
substantially and continuously or repeatedly neglected Azia 
because Azia had tested positive for cocaine at birth, because 
Monique had failed to consistently visit her, and because 
Monique lacked a legal source of income and safe and adequate
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and stable housing, and in that Azia had been twice placed in 
foster care and continuously in foster care since May 1999. The 
State also alleged that termination was appropriate pursuant to 
§ 43-292(6) in that Monique had failed to correct conditions 
leading to the initial adjudication. Specifically, the State alleged 
that Monique had failed to complete a previously ordered chem
ical dependency evaluation, had failed to obtain and maintain a 
legal source of income, had failed to obtain and maintain ade
quate housing, and had failed to maintain minimum visitation 
with Azia.  

With regard to Stephen, the State alleged that termination was 
appropriate pursuant to § 43-292(2) in that Stephen had been 
repeatedly incarcerated, lacked a legal source of income, and 
"engage[d] in angry, violent conduct" that was seriously detri
mental to Azia, and in that Azia had been in foster care twice in 
2 years and continuously since May 1999. In the motion, the 
State further alleged that termination of the parental rights of 
both parents was within Azia's best interests.  

The termination of parental rights petition was heard on May 
5 and 16, 2000. Monique was not present, and testimony at the 
hearing showed that Monique had been in custody of the 
Wisconsin Department of Corrections since March for violation 
of probation. At the outset of the hearing, each parent moved for 
a continuance. Monique's counsel advised the court that 
Monique "would be in a halfway house .. . toward the end of 
July or first part of August and, therefore, be eligible to travel 
and . .. present for a hearing." Stephen's counsel premised his 
motion for continuance on the ground that he had been able to 
meet with Stephen only the night before the hearing. Both 
motions for continuance were denied. Monique's counsel then 
moved to have her participate telephonically. That motion was 
also denied. The hearing then proceeded, with counsel for each 
parent calling witnesses and offering evidence. Stephen testified 
on his behalf. On May 23, the juvenile court entered an order 
finding that the State had proved each of its allegations by clear 
and convincing evidence and terminating both parents' parental 
rights over Azia.  

Monique appeals, and Steven cross-appeals. See Neb. Ct. R.  
of Prac. IC and 1E (rev. 2000).
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III. ASSIGNMENTS OF ERROR 
Monique makes three assignments of error: The juvenile court 

erred in (1) refusing to make it possible for her to participate in 
the termination hearing, either personally or telephonically; (2) 
finding that she had been afforded a reasonable time to rehabili
tate herself; and (3) finding that termination of Monique's 
parental rights was in Azia's best interests. On cross-appeal, 
Stephen asserts that (1) he was denied effective assistance of 
counsel; (2) the juvenile court abused its discretion in denying his 
motion to continue, which in turn denied him a fair adjudication; 
and (3) the juvenile court erred in finding that the State presented 
evidence sufficient to warrant termination of his parental rights.  

IV. STANDARD OF REVIEW 
[1-3] In an appeal from a juvenile court order terminating 

parental rights, the appellate court tries factual questions de 
novo on the record; while appellate review is independent of the 
juvenile court's findings, when the evidence is in conflict, the 
appellate court may give weight to the fact that the juvenile 
court observed the witnesses and accepted one version of the 
facts over another. In re Interest of Sunshine A. et al., 258 Neb.  
148, 602 N.W.2d 452 (1999). An order terminating parental 
rights must be based on clear and convincing evidence. Id. A 
juvenile's best interests are a primary consideration in deter
mining whether parental rights should be terminated as autho
rized by the Nebraska Juvenile Code. Id.  

[4,5] Whether a party was provided effective assistance of 
counsel presents a question of law. See State v. Patterson, 232 
Neb. 304, 440 N.W.2d 242 (1989). When reviewing a question 
of law, an appellate court reaches a conclusion independent of 
the lower court's ruling. Ethanair Corp. v. Thompson, 252 Neb.  
245, 561 N.W.2d 225 (1997).  

[6] Whether to allow a parent who is incarcerated to attend a 
termination hearing is within the discretion of the trial court, 
whose decision on appeal will be upheld in the absence of an 
abuse of discretion. In re Interest of L. V, 240 Neb. 404, 482 
N.W.2d 250 (1992).  

[7] A motion for continuance is addressed to the discretion of 
the trial court, whose ruling will not be disturbed on appeal in
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the absence of an abuse of discretion. Johnson v. Ford New 
Holland, 254 Neb. 182, 575 N.W.2d 392 (1998).  

V. ANALYSIS 

1. MONIQUE' S APPEAL 

(a) Monique's Motions for Participation 
[8,9] Monique argues first that the juvenile court abused its 

discretion by denying her motion for a continuance. At the 
threshold, we note that an application for a continuance must be 
in writing and supported by an affidavit which contains factual 
allegations demonstrating good cause or sufficient reason neces
sitating postponement of the proceedings. Neb. Rev. Stat.  
§ 25-1148 (Reissue 1995); Stewart v. Amigo's Restaurant, 240 
Neb. 53, 480 N.W.2d 211 (1992). An oral request is not suffi
cient to comply with this requirement. Gutierrez v. Gutierrez, 5 
Neb. App. 205, 557 N.W.2d 44 (1996) (denying wife's request 
for continuance on basis that it was merely oral and holding that 
application for continuance must be in writing and supported by 
affidavit which contains factual allegations demonstrating good 
cause or sufficient reason necessitating postponement of pro
ceedings; oral request is insufficient). Failure to comply with 
§ 25-1148 is relevant as to whether the trial court abused its dis
cretion. State v. Perez, 235 Neb. 796, 457 N.W.2d 448 (1990). In 
the instant case, no written request or affidavit is found in the 
record regarding the motion to continue, which was denied by 
the court on the day of trial. As such, we cannot say that the 
denial of this continuance was an abuse of discretion.  

[10,11] More fundamentally, Monique's counsel premised 
her motion for continuance on the ground that granting the con
tinuance would permit her to be physically present at the hear
ing. It is well established that the parent-child relationship is 
afforded due process protection, and, consequently, procedural 
due process is applicable to a proceeding for termination of 
parental rights. In re Interest of L. V, supra. Procedural due proc
ess includes a reasonable opportunity to refute or defend 
against a charge or accusation, a reasonable opportunity to con
front and cross-examine adverse witnesses, and a reasonable 
opportunity to present evidence on the charge or accusation. Id.
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[12] However, the Nebraska Supreme Court has held that a 
parent need not be physically present at a termination of 
parental rights hearing so long as "a parent has been afforded 
procedural due process for a hearing to terminate parental 
rights," In re Interest of L. V, 240 Neb. 404, 416, 482 N.W.2d 
250, 258 (1992), bearing in mind that the "concept of due proc
ess embodies the notion of fundamental fairness and defies 
precise definition." Id. at 413, 482 N.W.2d at 256-57. Thus, the 
issue becomes whether Monique's due process rights were oth
erwise protected in her physical absence.  

In In re Interest of L.V, the court set out the following con
siderations for making such a determination: 

In deciding whether to allow a parent's attendance at a 
hearing to terminate parental rights, notwithstanding the 
parent's incarceration or other confinement, a court may 
consider the delay resulting from prospective parental 
attendance, the need for disposition of the proceeding 
within the immediate future, the elapsed time during which 
the proceeding has been pending before the juvenile court, 
the expense to the State if the State will be required to pro
vide transportation for the parent, the inconvenience or 
detriment to parties or witnesses, the potential danger or 
security risk which may occur as a result of the parent's 
release from custody or confinement to attend the hearing, 
the reasonable availability of the parent's testimony 
through a means other than parental attendance at the hear
ing, and the best interests of the parent's child or children 
in reference to the parent's prospective physical attendance 
at the termination hearing.  

240 Neb. at 416, 482 N.W.2d at 258-59.  
[13] The record shows that Monique's counsel examined wit

nesses and presented evidence at the hearing. There is no show
ing that she was prevented from offering evidence on her behalf.  
Instead, she stands on her inability to attend because she was in 
an out-of-state jail. A judicial abuse of discretion exists when 
the reasons or rulings of a trial judge are clearly untenable, 
unfairly depriving a litigant of a substantial right and a just 
result. Westgate Rec. Assn. v. Papio-Missouri River NRD, 250 
Neb. 10, 547 N.W.2d 484 (1996). Based upon our review of the
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record, we cannot say that the juvenile court abused its discre
tion in denying her motion to continue the proceedings until a 
date that she could be physically present.  

[14] Monique further argues that the court erred in denying 
her alternative motion to participate in the hearing by telephone.  
As with the question of the need for a parent to be physically 
present at the termination of parental rights hearing, a parent's 
right to participate telephonically rests on the standard of 
whether the "parent has been afforded procedural due process," 
bearing in mind that the "concept of due process embodies the 
notion of fundamental fairness and defies precise definition." In 
re Interest of L. V, supra. It appears that the first time Monique 
asserted her request for telephonic participation was at the ter
mination hearing itself, with no showing or assertion that the 
motion could not have been made prior to that time. Obviously, 
the mechanics of such participation would require significant 
and, on this record, unwarranted delay of the proceedings. As 
the Supreme Court noted in In re Interest of L. V, the possibility 
of delay is a factor to be considered in the due process equation, 
especially where, as here, the proceedings have been pending 
before a juvenile court. As we previously noted, the record 
shows that Monique's counsel examined witnesses and pre
sented evidence at the hearing. There is no showing that she was 
prevented from offering evidence on her behalf. We therefore 
conclude, as we did with regard to Monique's motion for con
tinuance, that due process considerations do not require, on this 
record, telephonic participation by Monique. We accordingly 
conclude that the juvenile court did not abuse its discretion in 
denying her motion to participate telephonically.  

(b) Termination of Monique's Parental Rights 
[15,16] The unequivocal language of § 43-292 imposes two 

requirements before parental rights may be terminated: (1) the 
existence of one or more conditions listed in § 43-292 and (2) the 
best interests of the child. First, requisite evidence must establish, 
by clear and convincing evidence, the existence of one or more of 
the circumstances described in § 43-292(1) to (10). In this case, 
the State has alleged substantial and continuous or repeated 
neglect, as described in § 43-292(2), and failure to correct condi-
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tions leading to adjudication of the children, as described in 
§ 43-292(6). Clear and convincing evidence is that amount of evi
dence which produces in the trier of fact a firm belief or convic
tion about the existence of the fact to be proved. In re Interest of 
Constance G., 254 Neb. 96, 575 N.W.2d 133 (1998).  

[17] Second, if a circumstance designated in § 43-292(1) to 
(10) is evidentially established, there must be an additional 
showing that termination of parental rights is in the best inter
ests of the child, which is the primary consideration in any ques
tion concerning termination of parental rights. In re Interest of 
B.J.M. et al., 1 Neb. App. 851, 510 N.W.2d 418 (1993).  

(i) Statutory Bases for Termination 
Termination of parental rights is warranted whenever one or 

more of the statutory bases provided in § 43-292 is established.  
The juvenile court found that termination of parental rights was 
warranted on two statutory grounds, those found in § 43-292(2) 
and (6). Monique appeals only that portion of the order 
premised upon § 43-292(6).  

We will first address the juvenile court's finding that termi
nation was warranted pursuant to § 43-292(2). That subsection 
provides that termination of parental rights is warranted where 
"[t]he parents have substantially and continuously or repeatedly 
neglected and refused to give the juvenile or a sibling of the 
juvenile necessary parental care and protection." 

There is an abundance of clear and convincing evidence in 
the record showing that Monique refused and neglected to give 
Azia necessary parental care and protection. The record shows 
that Azia was placed in foster care at birth because Monique had 
ingested cocaine while pregnant, that Azia had been returned to 
foster care a few months after being returned to Monique, that 
Azia has been in foster care for nearly all the 2 years of her life, 
that Monique has visited Azia only seven times since May 1999, 
that Monique is not in a position to parent Azia, and that 
Monique lacks a legal source of income and adequate housing.  

[18] In sum, the evidence shows that Monique has never been 
able to stabilize her living situation despite help from the State.  
It is doubtful that she will ever be able to do so. "Children can
not, and should not, be suspended in foster care, nor be made to
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await uncertain parental maturity." In re Interest of C.C. and 
E.C., 234 Neb. 218, 226, 450 N.W.2d 392, 397 (1990). Azia has 
been in foster care for nearly all of her life. She deserves the 
security of a permanent home and the opportunity to have a bet
ter life than Monique would provide.  

[19] Our finding that the State has established that termina
tion is warranted pursuant to § 43-292(2) makes it unnecessary 
to address the issue of whether § 43-292(6) provides an addi
tional basis for termination. An appellate court is not obligated 
to engage in an analysis which is not needed to adjudicate the 
case and controversy before it. Kelly v. Kelly, 246 Neb. 55, 516 
N.W.2d 612 (1994). We accordingly affirm the juvenile court's 
finding that a statutory basis exists for termination of Monique's 
parental rights.  

(ii) Best Interests of Azia 
We now turn to the primary consideration in a termination of 

parental rights case, the best interests of Azia. See In re Interest 
of J.H. et al., 233 Neb. 338, 445 N.W.2d 599 (1989). Glass, the 
Child Protective Services worker continuously assigned to 
Azia's case by the Department of Health and Human Services 
since June 1999, was asked whether she believed that termina
tion of Monique's parental rights would be in Azia's best inter
ests. Glass testified as follows: 

As a CPS worker and with experience and training in that 
field, it would be in Azia's best interest due to her young 
age that she be able to have a home where she has a parent 
that can provide her with care and nurture her and provide 
her with a safe, risk-free environment and be available to 
her while she is developing and growing ....  

... Children at this age need to have a parent and .. . to 

be free for adoption.. . . She needs to be able to get into a 

home and begin to become part of a growing family that 
will nurture her and support her mentally, psychologically 
and emotionally ....  

[20] That opinion is supported by our de novo review of the 
record, which plainly shows that Monique is either unwilling or 
unable to overcome her drug addiction. Affording Monique yet

134



IN RE INTEREST OF AZIA B. 135 

Cite as 10 Neb. App. 124 

another opportunity at parenting is neither necessary nor recom
mended. Instead, the time has come to end the procedural limbo 
for Azia. Where a parent is unable or unwilling to rehabilitate 
himself or herself within a reasonable time, the best interests of 
the child require termination of the parental rights. In re Interest 
of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997).  
Children cannot, and should not, be suspended in foster care, 
nor be made to await uncertain parental maturity. Id. In sum, this 
record amply supports the conclusion that it is in the best inter
ests of Azia to terminate Monique's parental rights.  

2. STEPHEN'S CROSS-APPEAL 

(a) Ineffective Assistance of Counsel 
On cross-appeal, Stephen first argues that he was not pro

vided with effective assistance of counsel. At the threshold, the 
State asserts that this defense is available only in criminal cases 
and that because this is not a criminal case, Stephen cannot raise 
it. We agree.  

[21,22] The Nebraska Supreme Court has recognized that in 
fact, all juvenile proceedings are civil rather than criminal in 
nature. See In re Interest of A.M.H., 233 Neb. 610, 447 N.W.2d 
40 (1989). Our research yields no Nebraska statute providing 
such a remedy in civil cases, and no Nebraska cases in which 
ineffective assistance of counsel was available in a civil action.  
We conclude that in Nebraska, the claim of ineffective assist
ance of counsel is reserved for a defendant in a criminal action.  
We do not ignore Stephen's argument that in a case of this 
nature, a lawsuit for malpractice, the usual remedy for one dis
satisfied with counsel's performance in a civil action, will not 
accomplish his goal of gaining custody of Azia. However, with
out Nebraska statutory or case law authority to do so, we decline 
to recognize the claim of ineffective assistance of counsel in a 
civil action.  

(b) Motion for Continuance 
Stephen next argues that the trial court erred in denying his 

motion to continue. As previously noted, an application for a 
continuance must be in writing and supported by an affidavit 
which contains factual allegations demonstrating good cause or
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sufficient reason necessitating postponement of the proceed
ings, and failure to comply with those statutory requirements is 
relevant as to whether the trial court abused its discretion. In 
Stephen's case, as with Monique, no written request or affidavit 
is found in the record regarding the motion to continue, which 
was denied by the court on the day of trial. More fundamentally, 
as noted above, Stephen has not shown that denial of his motion 
for continuance in any way prejudiced the conduct of the hear
ing or in any other way denied him a substantial right. As such, 
we cannot say that the denial of this continuance was an abuse 
of discretion.  

(c) Evidentiary Bases for Termination 
Stephen next argues that the State failed to establish by clear 

and convincing evidence that termination of his rights over Azia 
was warranted.  

(i) Statutory Basis for Termination 
[23,24] The State alleged, and the juvenile court found, that 

termination of Stephen's parental rights was appropriate pur
suant to § 43-292(2), which provides that termination of 
parental rights is warranted where "[t]he parents have substan
tially and continuously or repeatedly neglected and refused to 
give the juvenile or a sibling of the juvenile necessary parental 
care and protection." Stephen argues that his parental rights 
were terminated solely, and wrongly, upon the mere fact of his 
several incarcerations. Although, as Stephen argues, the 
Nebraska Supreme Court has held that parental incarceration 
may not be utilized as the sole ground for termination of 
parental rights, the Supreme Court has further noted that incar
ceration of a parent does not "'insulate an inmate from the ter
mination of his [or her] parental rights if the record contains the 
clear and convincing evidence that would support the termina
tion of the rights of any other parent.' " In re Interest of L. V, 240 
Neb. 404, 418, 482 N.W.2d 250, 259 (1992). There, the court 
quoted with approval the following language from In re 
Pawling, 101 Wash. 2d 392, 679 P.2d 916 (1984): 

"[I]n termination proceedings we do consider '"a parent's 
inability to perform his parental obligations because of
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imprisonment, the nature of the crime committed, as well 
as the person against whom the criminal act was perpe
trated are all relevant to the issue of parental fitness and 
child welfare, as [is] the parent's conduct prior to impris
onment and during the period of incarceration."'. . ." 

In re Interest of L. V, 240 Neb. at 420, 482 N.W.2d at 260-61. In 
In re Interest of B.A.G., 235 Neb. 730, 735, 457 N.W.2d 292, 
297 (1990), the Supreme Court has also stated: 

During the past 14 years, appellant has voluntarily cho
sen to violate the law so as to have been convicted of five 
separate felonies. Although his incarceration on each occa
sion was nonvoluntary in a sense of the word, his actions 
that put him in prison were every bit as voluntary as if he 
had purchased a ticket for a 6-, 7-, or 8-year trek into 
Siberia.  

A recent Nebraska Supreme Court case, In re Interest of 
Kalie W, 258 Neb. 46, 601 N.W.2d 753 (1999), is very much on 
point on this issue. There, an appellant father had been arrested 
for assaulting the mother of his daughter during the pendency of 
the termination proceedings. The father argued that the juvenile 
court had wrongly premised its finding that he had neglected his 
daughter solely upon the fact of his imprisonment. The Supreme 
Court rejected that argument, explaining: 

"One need not have physical possession of a child to 
demonstrate the existence of the neglect contemplated by 
§ 43-292(2)....  

"A parent may as surely neglect a child of whom [he or] 
she does not have possession by failing to put [himself or] 
herself in a position to acquire possession as by not prop
erly caring for a child of whom [he or] she does have 
possession." 

. . . At the time Kevin became incarcerated, he knew 
Kalie had been placed in the custody of DHHS. In spite of 
this knowledge, he severely beat Angela and was incarcer
ated as a result. . ..  

The conduct resulting in Kevin's incarceration was vol
untary on his part. Kevin chose to severely assault Angela, 
which seriously impaired any possibility of having Kalie
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placed in his care. He cannot now complain that he did not 
have the opportunity to meet Kalie's needs when it was his 
own conduct that placed him in a position where he could 
not care for Kalie.  

The record establishes that Kevin has a history of crim
inal, violent, and assaultive behavior....  

... The evidence in this case clearly and convincingly 
establishes that Kevin neglected his child. He placed him
self in a position where he could not care for Kalie. He 
committed a serious crime at a time when he knew that 
Kalie had already been placed in the custody of DHHS.  
The crime leading to Kevin's incarceration was especially 
violent and, moreover, was perpetrated upon Angela, 
Kalie's mother.  

In re Interest of Kalie W, 258 Neb. at 50-52, 601 N.W.2d at 
756-57.  

A similar result is appropriate in this case. The record shows 
that Stephen was convicted of burglary in August 1990 and sen
tenced to 5 to 10 years' confinement, convicted and sentenced in 
August 1997 for third degree assault on an officer, sentenced to 
205 days in jail in December 1996 for carrying a concealed 
weapon and failure to appear, and sentenced to 270 days in jail 
for third degree assault. In short, Stephen has been incarcerated 
for nearly all of Azia's life. There is no showing, nor could there 
be, that Stephen's conduct has been other than voluntary and 
intentional. Although Stephen proclaims he wants to be a parent 
to Azia, there is no showing on this record that he has provided 
or would provide the emotional, psychological, and financial 
support that Azia needs.  

For these reasons, we conclude that the evidence clearly and 
convincingly established that Stephen has substantially and con
tinuously or repeatedly neglected Azia and has refused to pro
vide parental care and protection for her, all without any justifi
able reason or excuse for such parental failure. See § 43-292(2).  

(ii) Best Interests of Azia 
Glass, the Child Protective Services worker assigned to 

Azia's case, testified that termination of Stephen's parental
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rights was in Azia's best interests. Glass testified that in her 
opinion, 

due to the length of time that [Stephen] will be incarcer
ated, his previous history of violence, particularly of a vio
lent relationship with the mother, the best interest for Azia 
so that she would be able to grow up to be a productive per
son would be that she would need someone who would be 
able to support her emotionally, psychologically, mentally 
and physically and nurture her. [Stephen] would not be 
able to do that.  

Our de novo review of the record supports Glass' opinion.  
The evidence shows that Stephen has been incarcerated for 
essentially Azia's entire life for violent behaviors, including an 
assault on Azia's mother. There is no showing that Stephen will 
be in a position to parent Azia even when he is again released.  
As noted above, a child cannot, and should not, be suspended in 
foster care, or be made to await uncertain parental maturity. In 
re Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 (1993). We 
conclude, based upon our review of the record, that the termi
nation of Stephen's parental rights is in Azia's best interests.  

VI. CONCLUSION 
For the reasons set forth above, we hold that the order of the 

separate juvenile court of Douglas County which terminated the 
parental rights of Monique and Stephen over Azia should be and 
hereby is affirmed in all respects.  

AFFIRMED.  
INBODY, Judge, dissenting.  
I must respectfully dissent from the majority opinion regard

ing Monique's participation in the termination proceedings. In 
the instant case, Monique has claimed that the juvenile court 
abused its discretion by not allowing her to participate in the ter
mination hearing, either by being physically present at the hear
ing or, in the alternative, by participating telephonically.  

It cannot be disputed that the parent-child relationship is 
afforded due process protection and that procedural due process 
is applicable to proceedings for the termination of parental 
rights. In re Interest of L. V, 240 Neb. 404, 482 N.W.2d 250 
(1992). Procedural due process limits the ability of the govern-
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ment to deprive people of interests which constitute "liberty" or 
"property" interests within the meaning of the Due Process 
Clause and requires that parties deprived of such interests be 
provided adequate notice and an opportunity to be heard. In re 
Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 N.W.2d 
439 (1999); Bauers v. City of Lincoln, 255 Neb. 572, 586 
N.W.2d 452 (1998); Friehe v. Schaad, 249 Neb. 825, 545 
N.W.2d 740 (1996). Further, "[lthe concept of due process 
embodies the notion of fundamental fairness and defies precise 
definition." In re Interest of L.V, 240 Neb. at 413, 482 N.W.2d 
at 256-57. Accord In re Interest ofAmanda H., 4 Neb. App. 293, 
542 N.W.2d 79 (1996).  

In Santosky v. Kramer, 455 U.S. 745, 753-54, 102 S. Ct. 1388, 
71 L. Ed. 2d 599 (1982), the U.S. Supreme Court stated that 
"persons faced with forced dissolution of their parental rights 
have a more critical need for procedural protections than do those 
resisting state intervention into ongoing family affairs. When the 
State moves to destroy weakened familial bonds, it must provide 
the parents with fundamentally fair procedures." See, also, In re 
Interest of C.P., 235 Neb. 276, 284, 455 N.W.2d 138, 144 (1990) 
("[t]he right of parents to maintain custody of their child is a nat
ural right, subject only to the paramount interest which the pub
lic has in the protection of the rights of the child").  

Since it is undeniable that Monique was entitled to due proc
ess regarding the proceedings to terminate her parental rights, 
I now proceed to address whether the procedures afforded 
Monique comported with constitutional requirements for proce
dural due process.  

PHYSICAL ATTENDANCE 
Monique first claims that the termination hearing should have 

been postponed in order to allow her to physically attend the ter
mination hearing, since she was incarcerated during the origi
nally scheduled May 2000 date, but would be able to attend the 
hearing if it were postponed until late July or early August.  

The issue of when procedural due process requires a parent's 
physical presence at a hearing to terminate parental rights was 
addressed by the Nebraska Supreme Court in In re Interest of 
L.V, supra. The court held that "parental physical presence is
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unnecessary for a hearing to terminate parental rights, provided 
that the parent has been afforded procedural due process for the 
hearing to terminate parental rights." Id. at 416, 482 N.W.2d at 
258. If a parent has been afforded procedural due process for a 
termination hearing, allowing a parent who is incarcerated or 
otherwise confined in custody of a government to physically 
attend the termination hearing is within the discretion of the trial 
court, whose decision on appeal will be upheld in the absence of 
an abuse of discretion. Id.  

The court set forth the factors that may be considered in 
deciding whether to allow a parent's attendance at a hearing to 
terminate parental rights, notwithstanding the parent's incarcer
ation or other confinement, as follows: the delay resulting from 
prospective parental attendance, the need for disposition of the 
proceeding within the immediate future, the elapsed time during 
which the proceeding has been pending before the juvenile 
court, the expense to the State if the State will be required to 
provide transportation for the parent, the inconvenience or detri
ment to parties or witnesses, the potential danger or security risk 
which may occur as a result of the parent's release from custody 
or confinement to attend the hearing, the reasonable availability 
of the parent's testimony through a means other than parental 
attendance at the hearing, and the best interests of the parent's 
child or children in reference to the parent's prospective physi
cal attendance at the termination hearing. In re Interest of L. V, 
240 Neb. 404, 482 N.W.2d 250 (1992).  

Applying these factors to the instant case, the record reflects 
that Monique has been incarcerated in Wisconsin since the first 
part of March 2000 and that her counsel made a written request 
to continue her case. The request for continuance was heard by 
the court on April 13 and was denied. The request was renewed 
orally at the May 5 and 16 hearings. On May 5, Monique's 
counsel advised- the court that although Monique had been 
incarcerated, Monique would be able to be present for a hearing 
toward the end of July or the first part of August. Therefore, the 
hearing would have to be postponed for nearly 3 months in order 
to allow Monique to be physically present at the termination 
hearing. Additionally, the adjudication petition with regard to 
Azia had been pending since May 21, 1999, although the termi-
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nation petition was not filed until February 22, 2000. There is no 
evidence regarding the remaining factors enunciated in In re 
Interest of L.V, supra.  

In light of the factors which we have sufficient evidence to 
consider concerning Monique's physical attendance at the ter
mination hearing, notwithstanding her incarceration, I cannot 
conclude that the juvenile court abused its discretion in dis
allowing Monique's physical attendance at the termination hear
ing. Although the juvenile court did not abuse its discretion in 
determining that Monique was not entitled to physically attend 
the termination hearing, the State was still required to afford her 
procedural due process. This leads me to consider Monique's 
next claim, i.e., whether she should have been allowed to par
ticipate in the termination hearing telephonically.  

TELEPHONIC PARTICIPATION 
The second part of Monique's due process claim is that the 

juvenile court should have granted her request to participate in 
the termination hearing via telephone. Stated another way, I 
believe that the crux of Monique's claim is the issue of whether 
a parent who is prevented from attending a termination hearing 
because of incarceration or otherwise confined in government 
custody is entitled by due process to have the court fashion an 
alternative procedure to permit the parent to respond to matters 
presented by the State.  

The U.S. Supreme Court stated in Fuentes v. Shevin, 407 U.S.  
67, 80, 92 S. Ct. 1983, 32 L. Ed. 2d 556 (1972): "For more than 
a century the central meaning of procedural due process has 
been clear: 'Parties whose rights are to be affected are entitled 
to be heard. . . .' " Accord In re Interest of L. V, supra. See, also, 
In re Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 
N.W.2d 439 (1999). "When a person has a right to be heard, pro
cedural due process includes . . . a reasonable opportunity to 
refute or defend against a charge or accusation; a reasonable 
opportunity to confront and cross-examine adverse witnesses 
and present evidence on the charge or accusation . . . ." In re 
Interest of L.V, 240 Neb. 404, 413-14, 482 N.W.2d 250, 257 
(1992). See, Fuentes v. Shevin, supra; Goldberg v. Kelly, 397 
U.S. 254, 90 S. Ct. 1011, 25 L. Ed. 2d 287 (1970).
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In Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L.  
Ed. 2d 18 (1976), the U.S. Supreme Court adopted a three-part 
test detailing the criteria which govern the inquiry concerning 
whether due process has been satisfied in a particular case: the 
court must weigh the private interest that will be affected by the 
proceeding, the risk to the parent of an erroneous deprivation, 
and the government's interest in making the determination. See 
Santosky v. Kramer, 455 U.S. 745, 754, 102 S. Ct. 1388, 71 L.  
Ed. 2d 599 (1982) (stating that "the nature of the process due in 
parental rights termination proceedings turns on a balancing" of 
factors specified in Mathews). See, also, In re Interest of Kantril 
P & Chenelle P., 257 Neb. 450, 598 N.W.2d 729 (1999).  

The determination of whether the procedures afforded an 
individual comport with constitutional requirements for proce
dural due process presents a question of law. Billups v. Nebraska 
Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 120 
(1991). When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court's ruling.  
Ethanair Corp. v. Thompson, 252 Neb. 245, 561 N.W.2d 225 
(1997). The extent to which procedural due process must be 
afforded a recipient is influenced by the extent to which the 
recipient may be condemned to suffer grievous loss. In re 
Interest of Natasha H. & Sierra H., supra; In re Interest of 
Constance G., 254 Neb. 96, 575 N.W.2d 133 (1998).  

As to the first element of Mathews v. Eldridge, supra, a par
ent's interest at stake is obviously profound-the possibility that 
the parent will be permanently deprived of fundamental parental 
rights. In re Interest of Kantril P & Chenelle R, supra. See In re 
Interest of R.R., 239 Neb. 250, 475 N.W.2d 518 (1991). Thus, 
"' "[a] parent's interest in the accuracy and justice of the decision 
to terminate his or her parental status is, therefore, a command
ing one." ' " In re Interest of Kantril R & Chenelle P., 257 Neb.  
at 463, 598 N.W.2d at 739. Likewise, regarding the third element 
of the Mathews analysis-the State's interest-I acknowledge 
the State's interest in the protection of the welfare and interests 
of children. See Cornhusker Christian Ch. Home v. Dept. of Soc.  
Serys., 227 Neb. 94,416 N.W.2d 551 (1987). This leaves for con
sideration the second element of the Mathews analysis, which is 
the risk to the parent of an erroneous deprivation.



10 NEBRASKA APPELLATE REPORTS

In CY & F Dept. v. Ruth Anne E., 126 N.M. 670, 974 P.2d 164 
(N.M. App. 1999), the New Mexico Court of Appeals consid
ered the extent to which due process requires a court to fashion 
procedures to permit an incarcerated parent to respond to mat
ters presented by the State. In that case, the issues before the 
children's court were whether the parent was complying with a 
treatment plan and using his best efforts to work toward a reuni
fication of the family unit. The New Mexico Court of Appeals 
determined that the parent's due process rights were violated by 
the court's refusal to continue the hearing or adopt other proce
dures to permit the parent's meaningful participation in the hear
ing because the parent was denied an opportunity to defend 
against the allegations, to confront and cross-examine wit
nesses, and to present evidence on his behalf.  

Likewise, in Orville v. Division of Family Services, 759 A.2d 
595 (Del. Super. 2000), the Delaware Supreme Court held that 
the lower court did not afford an incarcerated parent her consti
tutional right to due process because it failed to provide her an 
opportunity to participate in a meaningful manner, either by 
telephone during the entire termination hearing or by permitting 
her to review a reproduction of the case against her before pre
senting her own case.  

In re Adoption of Edmund, 50 Mass. App. 526, 739 N.E.2d 
274 (2000), involved a decree dispensing with the need to obtain 
a natural father's consent to the adoption of his child. On the 
date of the trial, counsel for the natural father informed the trial 
court that his incarcerated client was ready to participate in the 
proceedings via telephone conferencing; however, efforts to set 
up the telephone conference proved unsuccessful due to 
improper functioning of the necessary equipment. Counsel then 
sought to continue the trial until such time as the father could 
appear or until the telephonic conferencing could be conducted.  
The trial court denied the motion, basing its decision largely on 
counsel's failure to notify the court in advance of his election to 
proceed by telephone conference, which the court concluded 
would have afforded an opportunity to ensure that the necessary 
equipment was functioning properly. The hearing was con
ducted, and the court entered its order dispensing with the need 
for either parent's consent to adoption. The father appealed the
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decision, claiming that he was not afforded a meaningful oppor
tunity to be heard.  

On appeal, the Massachusetts Court of Appeals found that the 
natural father's right to procedural due process was not protected 
"because the father had made timely and persistent requests of 
the courts for leave to appear which were denied, he specifically 
sought to participate through the court-sanctioned mechanism of 
telephone conferencing, and no other procedure to respond was 
afforded to him." Id. at 529-30, 739 N.E.2d at 277.  

It seems apparent that the risk of an erroneous deprivation of 
parental rights is magnified unless incarcerated parents are 
allowed to consult with counsel; to present evidence, including 
rebuttal evidence; and to confront the State's witnesses. See In 
re Adoption No. 6Z980001, 131 Md. App. 187, 748 A.2d 1020 
(2000). It is my opinion that to satisfy due process, an incarcer
ated parent must have an opportunity for meaningful participa
tion in the termination process, including the termination hear
ing. Such participation can occur in various ways, other than 
physical attendance, such as an opportunity to "participate" 
meaningfully by telephone, or review transcripts of witness tes
timony and provide rebuttal testimony, either via deposition or 
telephonic connection to the courtroom. In re Baby K., 143 N.H.  
201, 722 A.2d 470 (1998). See, e.g., In re Adoption No.  
6Z980001, supra (parent submitted deposition testimony prior 
to trial, was provided with transcript from State's case, and was 
given opportunity to submit affidavit in response); In Interest of 
Baby Doe, 130 Idaho 47, 936 P.2d 690 (Idaho App. 1997) (fol
lowing evidentiary hearing, parent permitted to present testi
mony through telephone deposition and attorney allowed to call 
additional witnesses at later time if additional evidence is devel
oped during deposition); In re Interest ofL. V, 240 Neb. 404, 482 
N.W.2d 250 (1992) (procedural due process satisfied where, 
after State's evidence, testimony transcribed, parent testified via 
telephone in resumed termination hearing and parent was given 
opportunity to recall State's witnesses for recross-examination, 
and to call additional witnesses on parent's behalf); State ex rel.  
Juv. Dept. v. Stevens, 100 Or. App. 481, 786 P.2d 1296 (1990) 
(incarcerated father not deprived of due process rights where 
father testified by telephone and consulted with counsel by tele-
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phone, counsel was able to cross-examine adverse witnesses 
meaningfully, and father's testimony followed that of adverse 
witnesses point by point); In re Randy Scott B., 511 A.2d 450 
(Me. 1986) (incarcerated father's constitutional rights held ade
quately protected where his deposition was admitted in evidence 
and counsel declined opportunity to open record after trial); In 
re Juvenile Appeal, 187 Conn. 431, 446 A.2d 808 (1982) (incar
cerated father's due process rights were protected where father 
received transcripts of first hearing and discussed testimony 
with counsel and participated via telephone in second hearing 
held 3 months later). Compare Dependency of M.S., 98 Wash.  
App. 91, 988 P.2d 488 (1999) (denial of incarcerated parent's 
request to testify at termination hearing by telephone was not 
violative of due process where request not made until day of 
hearing and trial counsel's offer of proof adopted guardian ad 
litem's testimony as same as parent would have given if parent 
had testified and court gave parent opportunity to present affi
davit after hearing and termination order); In re Baby K., supra 
(telephonic participation did not satisfy due process where 
incarcerated parent could only hear counsel's voice and could 
not communicate with court, possibly placing greater burdens 
on counsel and affecting counsel's ability to represent client's 
interests including ability to respond effectively to evidence pre
sented and increasing risk of erroneous determination). But see, 
Matter of Adoption of J.WM., 532 N.W.2d 372 (N.D. 1995) 
(alleged denial of due process caused by court's denial of incar
cerated parent's request for transcript of adoption hearing for 
review and possible cross-examination of adverse witnesses did 
not result in unacceptable risk of erroneous factual decision 
under particular circumstances of this case).  

Furthermore, juvenile courts should be given some flexibility, 
consistent with the individual facts present in each case, to deter
mine the precise method of participation necessary to ensure that 
a parent has a meaningful opportunity to respond to the evidence 
presented at trial and such determination should generally be left 
to the discretion of the juvenile court. See In re Adoption of 
Edmund, 50 Mass. App. 526, 739 N.E.2d 274 (2000).  

In the instant case, Monique, since her request for a continu
ance had been denied, specifically requested that she be allowed
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to participate in the termination hearing by telephone. Although 
Monique did not make her request to participate in the termina
tion hearing by telephone until the day of the hearing, she had 
previously requested that the hearings be continued so that she 
could be physically present at the hearings. It was after her 
requests for leave to appear were denied that she specifically 
sought to participate through the court-sanctioned mechanism of 
telephone conferencing. This request again was denied, and 
Monique was not given any other procedure to personally 
respond to the State's evidence against her. This is especially 
grievous because Monique was in the best position to refute the 
charges regarding substantial and continuous or repeated neglect 
of Azia and failure to correct conditions leading to Azia's 
adjudication.  

Finally, in its decision to deny Monique's request to partici
pate in the termination hearing via telephone, the juvenile court 
relied, at least in part, upon Neb. Rev. Stat. § 43-278 (Reissue 
1998), which the juvenile court interpreted to prohibit telephonic 
testimony in termination hearings. This section provides, in per
tinent part: "All communications, notices, orders, authorizations, 
and requests authorized or required in the Nebraska Juvenile 
Code, with the exception of any adjudication hearing, disposition 
hearing, or hearing to terminate parental rights, may be made by 
telephone when other means of communication are impractical 
as determined by the court." Although this statute prohibits adju
dication, disposition, and termination hearings to be entirely con
ducted by telephone, in my opinion, this statute does not prohibit 
a parent's telephonic participation in a termination proceeding 
when the parent is unable to be physically present.  

I am mindful of the need for expeditious determination of 
cases involving the termination of parental rights, of the need 
for finality in termination cases, and of the importance of stabil
ity and permanence in the lives of children. At the same time, 
courts cannot ignore a parent's constitutional liberty interest in 
the care and custody of his or her children. Thus, in my opinion, 
before the juvenile court can irrevocably sever the parent-child 
bond, it must ensure that the parent is given a full and fair oppor
tunity to present evidence on his or her behalf and to defend his 
or her parental rights. It is my opinion that in the instant case,
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Monique was deprived of that opportunity. Consequently, I 
would reverse the juvenile court's judgment and remand the 
cause for further proceedings.  

ELEINE P. HAMPSHIRE, APPELLANT, V.  

JACKIE D. POWELL, APPELLEE.  

626 N.W.2d 620 

Filed May 8, 2001. No. A-99-1452.  

1. Jurisdiction: Appeal and Error. An appellate court has a duty to raise and deter
mine the issue of jurisdiction sua sponte.  

2. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 

not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court's decision.  

3. Actions: Parties. Every action shall be prosecuted in the name of the real party in 
interest.  

4. Standing: Jurisdiction: Justiciable Issues. Standing requires that a litigant have 
such a personal stake in the outcome of a controversy as to warrant invocation of a 
court's jurisdiction and justify the exercise of the court's remedial powers on the liti
gant's behalf.  

5. Decedents' Estates: Wills. Except as otherwise provided by a decedent's will, every 
personal representative has a right to, and shall take possession or control of, the dece
dent's property.  

6. Decedents' Estates: Executors and Administrators. As a general rule, the personal 
representative is the proper person to proceed for the recovery of assets of the estate.  

7. Pleadings: Proof. One claiming under an exception to a general rule carries the bur
den of alleging and proving facts which would bring him within such exception.  

8. Decedents' Estates: Pleadings: Proof: Executors and Administrators. If the per
sonal representative has a conflict, the proper procedure would be for the interested 
beneficiary to petition the court for removal of the personal representative pursuant to 
Neb. Rev. Stat. § 30-2454 (Reissue 1995) or to plead and prove that an exception to 
the general rule applied.  

9. Pleadings. Under our system of pleading and practice, and the adversarial process, 
issues to be tried must be formed by pleadings.  

10. Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party's 
case because only a party who has standing may invoke the jurisdiction of a court.  

Appeal from the District Court for Adams County: STEPHEN 

ILLINGWORTH, Judge. Appeal dismissed.  

Douglas G. Pauley, of Conway, Pauley & Johnson, P.C., for 
appellant.
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Robert J. Parker, of Seiler, Parker & Moncrief, P.C., for 
appellee.  

HANNON, CARLSON, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Eleine P. Hampshire brought suit against Jackie D. Powell 
(Powell) alleging that while acting as the attorney in fact for Fae 
Powell (the decedent), Powell had changed the names on cer
tificates of deposit (CD's) totaling $629,964.67 which had been 
in the sole name of the decedent and placed them in the dece
dent's name and either in joint ownership or payable on death 
(POD) with various nieces and nephews, thus changing the per
sons who would have ultimately received the value of the CD's 
upon the decedent's death. Hampshire alleged that she was a 
beneficiary of the decedent's will; that as a result of Powell's 
actions, the $629,964.67 was diverted from the decedent's 
estate; and that under the decedent's last will and testament, 
$78,745.58 from those CD's would have passed to her.  
Hampshire based her cause of action on fraud. After a trial on 
stipulated evidence, the trial court found that Powell had 
changed the CD's, but did so pursuant to the decedent's direc
tion, and dismissed the petition. Hampshire assigns four errors, 
essentially alleging that the trial court erred as a matter of law in 
finding for Powell. We dismiss the appeal for lack of jurisdic
tion because if the names on the CD's were improperly changed, 
any cause of action to recover property of the estate would have 
passed to the decedent's personal representative, and in the 
absence of allegations justifying an exception, a beneficiary of 
the estate does not have standing to bring the action. We there
fore dismiss the appeal for lack of jurisdiction without consid
ering the assigned errors.  

PROCEDURAL BACKGROUND 
Hampshire filed a petition on September 30, 1998, alleging 

that the decedent died testate on December 4, 1997; the identity 
of the decedent's heirs at law and the devisees under her will; 
and that as a sister to the decedent, she was both. The decedent's 
last will and testament, dated February 7, 1995, was attached to
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the petition. It appointed Powell as personal representative of 
her estate. There are no allegations in the petition concerning the 
administration of the decedent's estate.  

The petition further alleged that prior to the decedent's death, 
as her attorney in fact, Powell had changed the title and/or ben
eficiary designation on many of the decedent's CD's from that 
of her name alone to her jointly or payable on death to various 
of her nieces and nephews. All of the above facts are alleged in 
detail in the petition, but for purposes of this appeal, such detail 
is unnecessary.  

The petition contained a copy of the power of attorney docu
ment dated March 28, 1994, which appointed Powell as attorney 
in fact. The document gives the attorney in fact broad general 
power to do almost any act for the decedent. It would clearly 
give the attorney authority to change how the decedent held her 
property, but it does not specifically authorize him to change the 
manner in which the decedent held her CD's.  

Hampshire alleged that the total value of the CD's changed to 
joint tenancy or POD was $629,964.67; that the decedent's 
estate was thus diminished in that amount; that Powell profited 
from a number of the changes in ownership; that Hampshire 
would have received $78,745.58 if the CD's had remained in the 
estate and passed to her by her sister's will; that she had 
demanded $78,745.58 from Powell; and that Powell had refused 
to pay her.  

The petition further alleges that Powell's acts were fraudulent 
as to "[Hampshire] for the reason that the document granting 
power of attorney . . . did not expressly provide for making gifts 
to himself or to others." There is no other allegation of fraud or 
misconduct by Powell. Hampshire prayed for judgment against 
Powell in the amount of $78,745.58, plus interest at 12 percent 
per annum beginning on December 4, 1997.  

Powell filed an answer which specifically denied substan
tially all of the allegations of the petition and also affirmatively 
alleged that he had at all times made the proper disposition of 
the decedent's property and funds as directed by her for her ben
efit. Powell affirmatively alleged that the decedent had desig
nated payment on death certificates before she executed her will 
which did not correlate with the beneficiaries in her will and that
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she specifically directed him to make the payment on death des
ignations on the CD's. Powell also alleged that Hampshire had 
failed to name the necessary and proper parties as defendants.  
He prayed that Hampshire's petition be dismissed.  

Hampshire filed a motion for partial summary judgment ask
ing the court to determine that there was no material issue of 
fact as to the allegations in paragraphs 8 and 10 of her petition.  
Paragraph 8 alleged that the changes were fraudulent because 
the power of attorney did not expressly provide for Powell to 
make gifts to himself and others, and paragraph 10 sought pre
judgment interest. This motion was denied.  

SUMMARY OF EVIDENCE 
The matter came on for a stipulated bench trial on August 25, 

1999. The parties stipulated that if Powell was called to testify, 
he would testify to the following facts: The directions from the 
decedent regarding the CD changes and addition of the POD des
ignations were not given to him until sometime in 1997, there 
were no directions to change the CD or POD designations at the 
time the power of attorney was executed in 1994, the intent of the 
POD designations was to cause the money from the CD's to 
bypass the decedent's estate and go to her nieces and nephews 
directly, the beneficiaries of the POD designations paid no con
sideration or transferred any property to Powell or the decedent 
in exchange for the designations, he made the POD designations 
pursuant to his understanding that he had the power to do so 
under the power of attorney and pursuant to the decedent's direc
tion, he acted solely for the decedent's benefit as her agent, and 
he refrained from doing any harmful act to the decedent.  

The parties further stipulated that the decedent had 10 nieces 
and nephews, one of which was Powell, that Powell had con
ducted other affairs for the decedent pursuant to the power of 
attorney, and that he would occasionally move the CD's to dif
ferent places to obtain a better interest rate.  

In an affidavit of Powell, admitted without objection, he tes
tified that the decedent had directed him to add the nieces' and 
nephews' names to the CD's so that she would not have to 
change her will. Powell stated that the decedent told him that 
she did not want to go through the "hassle" of changing her will
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as she had done previously and asked if there was a way she 
could give the CD's to her nieces and nephews upon her death, 
rather than to her sisters. Powell stated that he consulted the 
president of a bank and a personal banker and was advised that 
by adding POD designations to the CD's, they would automati
cally pass to the nieces and nephews, rather than to the sisters as 
directed in her will. He again consulted the decedent, who 
directed him to change the CD's. The decedent stated that she 
wanted to do it that way because her sisters had received a large 
inheritance from another sister and did not need the money.  

The evidence also clearly established the CD's that were 
owned by the decedent, the amount of the CD's, and the dates 
and the changes in the names made on them by Powell pursuant 
to the power of attorney.  

On December 17, 1999, the court rendered its decision which 
contained specific findings which can be summarized as a find
ing that Powell had changed the names on the CD's pursuant to 
the decedent's direction. The court dismissed the action.  

ASSIGNMENTS OF ERROR 
Hampshire assigns that the trial court erred (1) in failing to 

grant her motion for partial summary judgment; (2) in finding 
that the power of attorney expressly allowed Powell to change, 
without consideration, the beneficiary designations on the dece
dent's CD's; (3) in finding that she failed to prove a prima facie 
case of fraud; and (4) in failing to find that she was entitled to 
interest on the judgment amount at 12 percent per year.  

STANDARD OF REVIEW 
[1] Notwithstanding whether or not the parties raise the issue 

of jurisdiction, an appellate court has a duty to raise and deter
mine the issue of jurisdiction sua sponte. Henderson v.  
Department of Corr. Servs., 256 Neb. 314, 589 N.W.2d 520 
(1999); Schmidt v. State, 255 Neb. 551, 586 N.W.2d 148 (1998).  
We do so in this case.  

[2] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde
pendent from the lower court's decision. Beachy v. Becerra, 259
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Neb. 299, 609 N.W.2d 648 (2000); Greater Omaha Realty Co.  
v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000).  

ANALYSIS 
[3] Neb. Rev. Stat. § 25-301 (Cum. Supp. 2000) provides that 

subject to an exception not at issue in this case, "[e]very action 
shall be prosecuted in the name of the real party in interest." 
See, also, Eli's, Inc. v. Lemen, 256 Neb. 515, 591 N.W.2d 543 
(1999). The Nebraska Supreme Court has stated: 

"To determine whether a party is a real party in interest, 
the focus of the inquiry is whether that party has standing 
to sue due to some real interest in the cause of action, or a 
legal or equitable right, title, or interest in the subject mat
ter of the controversy." 

Id. at 527, 591 N.W.2d at 552 (quoting Misle v. Misle, 247 Neb.  
592, 529 N.W.2d 54 (1995)).  

[4] Standing requires that a litigant have such a personal stake 
in the outcome of a controversy as to warrant invocation of a 
court's jurisdiction and justify the exercise of the court's reme
dial powers on the litigant's behalf. Hagan v. Upper Republican 
NRD, 261 Neb. 312, 622 N.W.2d 627 (2001). See Neb. Against 
Exp. Gmblg. v. Neb. Horsemen's Assn., 258 Neb. 690, 605 
N.W.2d 803 (2000). The question whether a party who com
mences an action has standing and is therefore the real party in 
interest is jurisdictional. Eli's, Inc., supra. See Hagan, supra.  

[5,6] In the case at hand, Hampshire sued Powell for fraudu
lent actions taken in his capacity as the decedent's attorney in 
fact prior to the decedent's death. Neb. Rev. Stat. § 30-2476 
(Reissue 1995) provides: 

Except as restricted or otherwise provided by the will or 
by an order in a formal proceeding .. . a personal repre
sentative, acting reasonably for the benefit of the interested 
persons, may properly: 

(22) prosecute or defend claims or proceedings in any 
jurisdiction for the protection of the estate and of the per
sonal representative in the performance of his or her duties.  

Further, Neb. Rev. Stat. § 30-2470 (Reissue 1995) provides that 
"[e]xcept as otherwise provided by a decedent's will, every per-
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sonal representative has a right to, and shall take possession or 
control of, the decedent's property" and that the personal repre
sentative "may maintain an action to recover possession of prop
erty or to determine the title thereto." There is general authority 
that 

[a]s a general rule, the personal representative is the 
proper person to proceed for the recovery of assets of the 
estate, but the beneficiary may prosecute claims where the 
personal representative cannot or will not act, or where the 
personal representative himself . . . obstructs the natural 
course which the law establishes for the transmission of 
the estate to the heir.  

33 C.J.S. Executors and Administrators § 190 (1998).  
In Beachy v. Becerra, 259 Neb. 299, 304, 609 N.W.2d 648, 

651-52 (2000), the Supreme Court was faced with the issue of 
"whether the personal representative's right to maintain an 
action on behalf of the estate to recover property wrongfully 
transferred by the decedent during her lifetime is exclusive, or 
whether an heir has a similar right which is coextensive with 
that of the personal representative." The court ultimately dis
missed the appeal for mootness without deciding the question 
above. The court did note that prior to the adoption of the 
Uniform Probate Code in Nebraska, it had held under certain 
circumstances an heir may maintain an action to enforce an obli
gation owed to the estate where the administrator had refused to 
do so. See Prusa v. Everett, 78 Neb. 250, 113 N.W. 571 (1907).  
We note that there is no allegation or evidence showing that the 
personal representative of the decedent's estate refused to main
tain such an action.  

The Beachy court cited general authority that 
"where the executor or administrator has been guilty of 
fraud of collusion with the party to be sued, or, more gen
erally, where the interests of the personal representative are 
antagonistic to those of the heirs or distributees, the heirs 
or distributees may maintain actions relating to the person
alty of the estate in their own names. Similarly, when the 
legal representative has failed or refused to act, the heir 
may maintain an action to recover assets for the benefit of 
the estate."
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259 Neb. at 304, 609 N.W.2d at 652 (quoting 31 Am. Jur. 2d 
Executors and Administrators § 1285 (1989)).  

[7] In the case at hand, we are presented with a situation sim
ilar to that in Beachy. Hampshire did not allege in her petition 
any exceptions to the general rule that the personal representa
tive is the proper person to proceed for the recovery of the assets 
of the estate. The Nebraska Supreme Court has stated: "[O]ne 
claiming under an exception to a general rule carries the burden 
of alleging and proving facts which would bring him within 
such exception." Harrison State Bank v. First Nat. Bank, 116 
Neb. 456, 462, 218 N.W. 92, 94 (1928). We find no evidence in 
the transcript or bill of exceptions which shows that either party 
raised the issue before or at trial. The petition alleges that 
Powell fraudulently transferred the CD's in his capacity as attor
ney in fact, but does not allege that he is the personal represent
ative of the decedent's estate, that his interests as personal rep
resentative are antagonistic to those of Hampshire, or that he has 
failed or refused to act in an action to recover assets for the ben
efit of the estate.  

If Powell's actions with the CD's were fraudulent, the funds 
from the CD's would not pass to the beneficiaries of the estate, 
but they would pass to the estate and be distributed from the 
estate according to the decedent's will. As an example of the 
necessity of this procedure, we point out that the CD's were not 
specifically devised, and if they were in the estate, Hampshire 
would have received whatever benefit she would receive from 
the estate after payment of claims, costs of administration, and 
applicable death taxes. This is a well-established system which 
exists for good reason. As a devisee, Hampshire has but a 
prospective interest in any property that the decedent owned.  

[8] We recognize the rule that "a person nominated in a will 
as executor is not 'legally competent' to act in that capacity, 
where his duties would require him to prosecute on behalf of 
adversary litigants, a suit which he would at the same time 
defend as an individual." Moss v. Eaton, 183 Neb. 71, 74, 157 
N.W.2d 883, 886 (1968) (quoting In re Estate of Blochowitz, 
124 Neb. 110, 245 N.W. 440 (1932)). If the personal represent
ative has a conflict, the proper procedure would be for the inter
ested beneficiary to petition the court for removal of the per-
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sonal representative pursuant to Neb. Rev. Stat. § 30-2454 
(Reissue 1995) or to plead and prove that an exception to the 
general rule applied.  

[9] Under our system of pleading and practice, and the adver
sarial process, issues to be tried must be formed by pleadings.  
See State v. Jacob, 256 Neb. 492, 591 N.W.2d 541 (1999). The 
purpose of pleadings is to frame the issues upon which a cause is 
to be tried, and the issues in a given case will be limited to those 
which are pled. Alegent Health Bergan Mercy Med. Ctr. v.  
Haworth, 260 Neb. 63, 615 N.W.2d 460 (2000). Because we find 
that Hampshire neither pleaded nor proved that any of the excep
tions to the general rule applied, we therefore hold that she has 
no standing to bring an action as an individual against the indi
vidual who allegedly wronged the decedent. The clear rule is that 
the personal representative is the proper party to sue to recover 
assets of the estate or for alleged wrongs done to a decedent.  

[10] Standing is a jurisdictional component of a party's case 
because only a party who has standing may invoke the jurisdic
tion of a court. See Miller v. City of Omaha, 260 Neb. 507, 618 
N.W.2d 628 (2000). Because Hampshire has no standing to sue 
Powell, we therefore have no jurisdiction over the appeal, and 
the appeal is dismissed.  

APPEAL DISMISSED.  

FRANKIE LEVI COLE, APPELLANT, V. ANDREW WILSON, APPELLEE.  

627 N.W.2d 140 

Filed May 8,2001. No. A-00-029.  

1. Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 

affirmed if any one of the grounds on which it was asserted is well taken.  
2. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 

pled, as distinguished from legal conclusions, are true as alleged and must give the 

pleading the benefit of any reasonable inference from the facts alleged, but cannot 

assume the existence of facts not alleged, make factual findings to aid the pleading, 
or consider evidence which might be adduced at trial.  

3. Res Judicata: Judgments. The doctrine of res judicata is based on the principle that 

a final judgment on the merits by a court of competent jurisdiction is conclusive upon 
the parties in any later litigation involving the same cause of action.
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4. _: . Under the traditional rule of resjudicata, sometimes called claim preclusion, 

any rights, facts, or matter in issue directly adjudicated or necessarily involved in the 
determination of an action before a competent court in which a judgment or decree is 
rendered upon the merits is conclusively settled by the judgment therein and cannot 
again be litigated by the parties and privies.  

5. Political Subdivisions Tort Claims Act. The requirements of the Political 
Subdivisions Tort Claims Act apply where an individual is sued in his or her individ
ual capacity, but is performing within the scope of employment.  

6. Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable possibility exists that 
amendments will correct the defect.  

7. Constitutional Law: Courts: Actions. The state's interest in not allowing frivolous 
or malicious litigation in its courts is constitutionally paramount to the plaintiffs 
desire to pursue such litigation.  

Appeal from the District Court for Douglas County: GERALD 

E. MORAN, Judge. Affirmed.  

Frankie Levi Cole, pro se.  

Michael J. Mooney and Francie C. Riedmann, of Gross & 
Welch, P.C., for appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

INBODY, Judge.  
INTRODUCTION 

Frankie Levi Cole appeals the order of the Douglas County 
District Court dismissing with prejudice his petition alleging 
personal injuries caused by various actions and inactions by the 
public defender assigned to represent him, which led to Cole's 
alleged wrongful imprisonment for which he sought a money 
judgment. Pursuant to this court's authority under Neb. Ct. R. of 
Prac. 1 1B(1) (rev. 2000), this case was ordered submitted with
out oral argument.  

STATEMENT OF FACTS 
In order to understand the appeal at issue before this court, it 

is necessary to consider this action in light of the history of 
Cole's complaints regarding the representation provided to him 
by Andrew Wilson. These complaints date back through several 
lawsuits, and the facts which form the basis of the lawsuits are 
the same. In each case, Cole alleges that all events occurred
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between February 13 and April 9, 1996; that during this time 
period, he was represented by Wilson, an employee of the 
Douglas County public defender's office, to defend him on three 
misdemeanor traffic violations; and that Wilson failed to ade
quately represent him, which resulted in Cole's incarceration.  

The first lawsuit filed by Cole in which Wilson was a defend
ant was filed on April 2, 1997. This action was docketed in the 
Douglas County District Court at docket 959, page 838, and was 
assigned to Judge Stephen Davis. On April 9, 1998, this case 
was administratively dismissed for lack of prosecution.  

Cole then filed a second suit in which Wilson was named a 
defendant along with Tim Shanahan, Judge Davis, Rudy J. Tesar, 
and Douglas County, Nebraska. This case was docketed in 
Douglas County District Court at docket 974, page 290. Again, 
Cole alleged incompetent legal representation by Wilson.  
Demurrers were filed by all defendants except Douglas County.  
Wilson demurred on the basis that Cole's claim was barred by the 
statute of limitations because the acts of which Cole complained 
were completed by April 8, 1996. The district court sustained 
Wilson's demurrer and dismissed the action without leave to 
amend. The court also sustained the demurrers filed by Shanahan, 
Davis, and Tesar. However, no demurrer was filed by Douglas 
County, and the case was not dismissed as to Douglas County.  

Cole then appealed to this court, case No. A-99-067, wherein 
we summarily dismissed his appeal because the district court 
order adjudicated less than all of the claims made against the 
parties. Cole then filed a motion to reopen the case in district 
court, which motion was denied. Cole again appealed to this 
court, case No. A-99-529, and this court, inter alia, summarily 
affirmed the dismissal of Cole's petition against Wilson.  

On November 1, 1999, Cole filed the petition in the instant 
case against Wilson. Cole alleged personal injury caused by 
Wilson's actions and inactions during the time period between 
February 13 and April 9, 1996. Cole also alleged that he had pre
sented a political subdivisions tort claim, but had withdrawn the 
claim in May 1997. This petition was amended on January 3, 
2000, to add the allegation that "Andrew Wilson is required by 
Nebraska law to take out a bond to indemnify him for torts 
resulting from his actions or inactions as a Public Defender." In
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all other respects, the amended petition was identical to the orig
inal petition.  

On December 22, 1999, Wilson filed a demurrer seeking dis
missal of Cole's petition for failure to state a cause of action on 
the basis that the same cause of action was previously filed by 
Cole and was dismissed with prejudice and for the reason that 
Cole's claim is barred by the applicable statute of limitations.  

A hearing on the demurrer was held on January 4, 2000, and 
thereafter, the district court dismissed Cole's petition with prej
udice for the reason that the instant action was duplicative of 
another case at docket 974, page 290, which was dismissed and 
said dismissal summarily affirmed in the Court of Appeals in 
case No. A-99-529. The court did not address the allegation con
tained in the demurrer that Cole's action was barred by the 
applicable statute of limitations. Cole has timely appealed to 
this court.  

ASSIGNMENTS OF ERROR 
On appeal, Cole claims that the district court erred in the fol

lowing respects: (1) dismissing his petition based upon res judi
cata where the prior case was dismissed on procedural grounds 
and the district court applied the wrong statute of limitations, (2) 
failing to grant Cole leave to amend his petition, and (3) failing 
to find the Political Subdivisions Tort Claims Act, Neb. Rev.  
Stat. § 13-901 et seq. (Reissue 1997), does not preclude the fil
ing of a personal injury lawsuit against an employee of a politi
cal subdivision if the lawsuit is against the individual in his or 
her personal capacity.  

STANDARD OF REVIEW 
[1] An order sustaining a demurrer will be affirmed if any one 

of the grounds on which it was asserted is well taken. Gordon v.  
Community First State Bank, 255 Neb. 637, 587 N.W.2d 343 
(1998); Parker v. Lancaster Cty. Sch. Dist. No. 001, 254 Neb.  
754, 579 N.W.2d 526 (1998); Lawry v. County of Sarpy, 254 
Neb. 193, 575 N.W.2d 605 (1998).  

[2] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable
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inference from the facts alleged, but cannot assume the exis
tence of facts not alleged, make factual findings to aid the plead
ing, or consider evidence which might be adduced at trial.  
Gordon v. Community First State Bank, supra.  

ANALYSIS 
Cole's first claim is that the district court erred in dismissing 

his petition with prejudice based upon res judicata where the 
prior case was dismissed on procedural grounds and the district 
court applied the wrong statute of limitations. Cole claims that 
the instant action differs from his previous lawsuits because he 
claims that he is bringing suit against Wilson in his individual 
capacity, as opposed to his official capacity as public defender.  
He further contends that because the instant case was brought 
against Wilson in his unofficial capacity, the 4-year statute of 
limitations for personal injuries applies. See Neb. Rev. Stat.  
§ 25-536 (Reissue 1995).  

[3,4] The doctrine of res judicata is based on the principle that 
a final judgment on the merits by a court of competent jurisdic
tion is conclusive upon the parties in any later litigation involv
ing the same cause of action. Acosta v. Seedorf Masonry, Inc., 
253 Neb. 196, 569 N.W.2d 248 (1997).  

Under the traditional rule of res judicata, sometimes 
called claim preclusion, any rights, facts, or matter in issue 
directly adjudicated or necessarily involved in the determi
nation of an action before a competent court in which a 
judgment or decree is rendered upon the merits is conclu
sively settled by the judgment therein and cannot again be 
litigated by the parties and privies.  

Vann v. Norwest Bank Neb., 256 Neb. 623, 626, 591 N.W.2d 
574, 577 (1999). Accord Pipe & Piling Supplies v. Betterman & 
Katelman, 8 Neb. App. 475, 596 N.W.2d 24 (1999).  

[5] Although Cole claims that he is bringing this lawsuit 
against Wilson in his individual capacity, all of the allegations 
contained in Cole's petition in the instant case relate to Wilson's 
performance of his duties as a public defender. The require
ments of the Political Subdivisions Tort Claims Act apply where 
an individual is sued in his or her individual capacity, but is per
forming within the scope of employment. See, Bohl v. Buffalo
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Cty., 251 Neb. 492, 557 N.W.2d 668 (1997); Kuchar v. Krings, 
248 Neb. 995, 540 N.W.2d 582 (1995). Since it is apparent from 
the allegations contained in Cole's pleadings that the alleged 
actions or inactions by Wilson arose within the scope of 
Wilson's employment with the Douglas County public 
defender's office, the requirements of the Political Subdivisions 
Tort Claims Act apply, including the statute of limitations 
requirements.  

Further, the allegations contained in the instant case are iden
tical to the allegations against Wilson in his previous lawsuit 
found at case No. A-99-529. In that case, Wilson filed a demur
rer seeking dismissal of Cole's petition on the basis that Cole's 
claim was barred by the statute of limitations. The district court 
sustained Wilson's demurrer on the basis that the petition 
showed on its face that the action was barred by the statute of 
limitations. This court summarily affirmed the sustaining of 
Wilson's demurrer and the dismissal of Cole's petition against 
Wilson. Thus, it is clear that it was determined in the previous 
lawsuit that the statute of limitations precluded Cole's lawsuit 
and that this determination is res judicata of Cole's statute of 
limitations argument in the instant case.  

[6] Further, the district court did not err in dismissing Cole's 
petition without granting him leave to amend. When a demurrer 
to a petition is sustained, a court must grant leave to amend the 
petition unless it is clear that no reasonable possibility exists 
that amendments will correct the defect. Gordon v. Community 
First State Bank, 255 Neb. 637, 587 N.W.2d 343 (1998); 
Association of Commonwealth Claimants v. Moylan, 246 Neb.  
88, 517 N.W.2d 94 (1994); Durand v. Western Surety Co., 245 
Neb. 649, 514 N.W.2d 840 (1994); DeVaux v. DeVaux, 245 Neb.  
611, 514 N.W.2d 640 (1994). It is quite clear that no amendment 
could cure the statute of limitations defect in Cole's petition.  
Thus, the district court did not err in dismissing Cole's petition 
without granting him leave to amend his petition.  

Because we have determined that the district court properly 
sustained Wilson's demurrer, we need not address Cole's 
remaining assigned error, i.e., whether the district court erred in 
failing to find the Political Subdivisions Tort Claims Act does 
not preclude the filing of a personal injury lawsuit against an
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employee of a political subdivision if the lawsuit is against the 
individual in his or her personal capacity.  

Further, we note Cole has previously filed several lawsuits 
alleging similar claims against Wilson in that all events occurred 
between February 13 and April 9, 1996; that during this time 
period, he was represented by Wilson to defend him on three 
misdemeanor traffic violations; and that Wilson failed to ade
quately represent him, which resulted in Cole's incarceration.  
These previous lawsuits, after using judicial resources which 
could be made available to other litigants, were disposed of 
without a trial on the merits.  

[7] The state's interest in not allowing frivolous or malicious 
litigation in its courts is constitutionally paramount to the plain
tiff's desire to pursue such litigation. State ex rel. Tyler v.  
Douglas Cty. Dist. Ct., 254 Neb. 852, 580 N.W.2d 95 (1998).  
For example, the Supreme Court has affirmed a holding of the 
Douglas County District Court limiting Tyler to filing one law
suit per month when proceeding in forma pauperis. Id. Pursuant 
to this court's interest in not allowing frivolous or malicious lit
igation, we further order that Cole is prohibited from filing suit 
against Wilson based upon the following facts: During the time 
period between February 13 and April 9, 1996, Cole was repre
sented by Wilson, and Wilson failed to adequately represent 
him, which resulted in Cole's incarceration.  

CONCLUSION 
The district court properly sustained Wilson's demurrer to 

Cole's petition based upon the doctrine of res judicata. Further, 
dismissal of Cole's petition was proper without granting Cole 
leave to amend his petition as there is no reasonable possibility 
that Cole could amend his petition to cure the statute of limita
tions defect. The order of the district court is affirmed. We fur
ther order that Cole is prohibited from filing suit against Wilson, 
as previously set forth in this opinion.  

AFFIRMED.
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1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  

2. Criminal Law. An accessory to a felony need only be reliably informed of the gen
eral nature of the conduct of the principal.  

3. Criminal Law: Statutes. It is a fundamental principle of statutory construction that 
penal statutes are to be strictly construed in order to safeguard the defendant's rights.  

4. _ : _ . Penal statutes are given a sensible construction in the context of the 

object sought to be accomplished, the evils and mischiefs sought to be remedied, and 
the purpose sought to be served.  

5. Criminal Law. Knowing of a specific felon's conduct necessarily implies that one 
must know who that specific felon is.  

6. Criminal Law: Aiding and Abetting. Knowing the conduct of the felon necessarily 
includes knowledge of the identity of the person an accused accessory aids.  

7. Criminal Law: Aiding and Abetting: False Reporting: Misdemeanors.  
Knowledge of the identity of "the other," together with aid given to that person, as 
defined in Neb. Rev. Stat. § 28-204 (Cum. Supp. 2000), constitutes the felony of 
accessory or aiding and abetting, whereas merely lying to the police, without knowl
edge of the other, although it might hinder an investigation, is the misdemeanor 
offense of false reporting under Neb. Rev. Stat. § 28-907 (Cum. Supp. 2000).  

8. Criminal Law: Aiding and Abetting. The purpose behind the offense of accessory 
to a felony is to prevent the accessory from helping a specific person, whom the 
accessory knows and when the accessory has generally reliable information of the 
other person's commission of a felony, avoid arrest and conviction.  

Appeal from the District Court for Douglas County: J.  
PATRICK MULLEN, Judge. Reversed.  

Thomas C. Riley, Douglas County Public Defender, and 
Timothy P. Burns for appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
This appeal concerns an issue of apparent first impression.  

We decide the extent of knowledge an accused accessory to first

STATE v. ANDERSON 163



10 NEBRASKA APPELLATE REPORTS

degree murder must have about the actual killer before he can be 
convicted of being an accessory. The factual backdrop is that the 
defendant lied when he told police who murdered Carr Hume, 
an elderly Omaha resident, because the defendant had no knowl
edge of who really was the killer.  

BACKGROUND 
On September 24, 1999, Catherine Martinec, an automobile 

theft detective with the Omaha Police Department, was dis
patched to Bellevue, Nebraska, to interview Mark E. Anderson 
concerning an automobile theft ring. Anderson, 17 years old at 
the time, had been arrested earlier that day in Bellevue driving 
a stolen 1997 tan Cadillac. Anderson told Bellevue detectives 
that he wanted to provide information about an automobile theft 
ring operating in Omaha, Douglas County, Nebraska. Bellevue 
police then contacted the Omaha Police Department, and 
Martinec was sent to interview Anderson.  

At the Bellevue Police Department, Anderson spoke to 
Martinec about the automobile theft ring. Anderson told 
Martinec that he had been riding around in the stolen Cadillac 
with two others referred to as "Randell" and "Pookie," who had 
robbed and shot a man in South Omaha near 42d and Bancroft 
Streets. Anderson later identified "Pookie" from a police photo
graph array as Shannon Smith and "Randell" as Randell Fields.  
Suspecting that Anderson was speaking of the murder of Hume, 
which had occurred a week earlier near 42d and Bancroft Streets 
in Omaha, Martinec called in two homicide detectives from the 
Omaha Police Department. Anderson told Martinec that he 
heard about the murder of Hume on the news.  

The homicide detectives then interviewed Anderson about the 
murder of Hume. Again, Anderson stated that he, Fields, and 
Smith were riding around in the stolen Cadillac on the day Hume 
was murdered. While driving on 42d Street, they were looking 
for someone to rob when they came across an "older" man walk
ing along the sidewalk. According to Anderson, while he and 
Smith remained in the car, Fields got out of the car and tried to 
rob the man, but ended up shooting him when the man resisted.  

Later that day, after Anderson stated that he knew where the 
murder weapon and a stolen car were located, the homicide
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detectives brought Anderson back to Douglas County to look for 
the murder weapon and the car. Following Anderson's direction, 
the detectives found the car, but could not find a gun. Anderson 
also gave the detectives addresses and physical descriptions for 
Fields and Smith.  

Based on the information given by Anderson, the detectives 
obtained arrest warrants for Fields and Smith. On September 28, 
1999, Fields and Smith turned themselves in to the Omaha 
Police Department, where they were booked on murder charges.  
On the same day, after the arrest of Fields and Smith, one of the 
detectives received a call from an anonymous female who told 
them that the wrong people had been arrested for Hume's mur
der. This female later came down to police headquarters and told 
the detectives that a man named "Arlyn Ildefonso" had told her 
that he murdered Hume. She also provided the names of two 
eyewitnesses who would corroborate her statement. On October 
1, 1999, Ildefonso was arrested, and Fields and Smith were 
released. Ildefonso was later convicted of murdering Hume.  

Upon learning the new information about Ildefonso, the 
detectives interviewed Anderson a third time. Anderson admit
ted that he had lied to detectives and made up the story about the 
involvement of Fields and Smith in Hume's murder. Anderson 
stated that he lied because he was scared of Fields and Smith 
and wanted to "pay them back." Anderson also stated that he 
received all the information concerning the Hume murder from 
television and newspaper accounts of the murder.  

Anderson was charged with being an accessory to first degree 
murder, a Class IV felony. Neb. Rev. Stat. § 28-204(2)(e) (Cum.  
Supp. 2000). In relevant part, the information citing § 28-204 
alleged that Anderson, 

with the intent to interfere with, hinder, delay or prevent 
the discovery, apprehension, prosecution, conviction or 
punishment of another person for the offense of First 
Degree Murder, did then and there volunteer false infor
mation to a peace officer or by . . . deception, obstructs 
[sic] anyone in the performance of any act which might 
[aid in] the discovery, detection, apprehension, prosecu
tion, conviction, or punishment of such person[.]
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Following a bench trial, the district court for Douglas County 
found Anderson guilty. In finding that Anderson had both vol
unteered false information and obstructed police investigation 
through deception, the court made the following key factual 
finding: "After a tip to the police department and further inves
tigation, another person unknown to the defendant was arrested 
and charged with the murder of Carr Hume and was later con
victed after trial to a jury." (Emphasis supplied.) The court later 
sentenced Anderson to 20 months' to 5 years' imprisonment.  
Anderson appeals.  

ASSIGNMENT OF ERROR 
Anderson's single assignment of error is that the evidence 

presented at trial was insufficient to sustain his conviction for 
being an accessory to a felony.  

STANDARD OF REVIEW 
[1] Interpretation of a statute presents a question of law, in 

connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Neiss, 260 Neb. 691, 619 
N.W.2d 222 (2000).  

Regardless of whether the issue is labeled as a failure to direct 
a verdict, insufficiency of the evidence, or failure to prove a prima 
facie case, the standard of review is the same: In reviewing a crim
inal conviction, an appellate court does not resolve conflicts in the 
evidence, pass on the credibility of witnesses, or reweigh the evi
dence. Such matters are for the finder of fact, and a conviction 
will be affirmed, in the absence of prejudicial error, if the evi
dence, viewed and construed most favorably to the State, is suffi
cient to support the conviction. State v. Toof, 9 Neb. App. 535, 616 
N.W.2d 32 (2000). Only where evidence lacks sufficient proba
tive value as a matter of law may an appellate court set aside a 
guilty verdict as unsupported by evidence beyond a reasonable 
doubt. State v. Ramsay, 257 Neb. 430, 598 N.W.2d 51 (1999).  

ANALYSIS 

Introduction.  
The State's information alleged that Anderson was an acces

sory based upon his volunteering false information or his decep-
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tion which obstructed police investigation. Nebraska's accessory 
to a felony statute, § 28-204, as relevant in this case, provides: 

(1) A person is guilty of being an accessory to felony if 
with intent to interfere with, hinder, delay, or prevent the 
discovery, apprehension, prosecution, conviction, or pun
ishment of another for an offense, he or she: 

(e) Volunteers false information to a peace officer; or 
(f) By ... deception, obstructs anyone in the perform

ance of any act which might aid in the discovery, detection, 
apprehension, prosecution, conviction, or punishment of 
such person.  

(2)(a) ....  

(e) Accessory to felony is a Class IV felony if the actor 
violates subdivision (1)(d), (1)(e), or (1)(f) of this section, 
the actor knows of the conduct of the other, and the con
duct of the other constitutes a felony of any class other 
than a Class IV felony.  

(Emphasis supplied.) Thus, under the essentially undisputed 
facts of this case, Anderson must have (1) volunteered false 
information to the police or obstructed police investigation by 
deception; (2) had the intent to interfere with, hinder, delay, or 
prevent the discovery, apprehension, prosecution, conviction, or 
punishment "of another"; and (3) had knowledge "of the con
duct of the other." The issue in this case centers around the lan
guage quoted above in § 28-204(1), which requires an intent to 
interfere with the prosecution or investigation "of another," and 
in § 28-204(2)(e), which requires that an accessory know "of the 
conduct of the other." 

What Must an Accessory Know? 
The Supreme Court construed the knowledge requirement 

under § 28-204 in State v. Severin, 250 Neb. 841, 553 N.W.2d 
452 (1996), where an accused accessory who gave false infor
mation to police challenged § 28-204 as unconstitutionally 
vague. Under the version of § 28-204 in effect at the time, being 
an accessory to a crime was a Class IV felony "if the actor 
knows of the conduct of the other and such conduct constitutes 
a felony of any class." The Severin court held:
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The plain meaning of this provision is that the knowledge 
requirement is satisfied if one knows of the conduct of the 
other. A reasonable person could not understand this lan
guage as requiring that the accessory have personal knowl
edge of the specific facts of the other's conduct or that the 
other's conduct constitutes a felony; it is enough if the 
accessory was reliably informed of the conduct.  

250 Neb. at 847, 553 N.W.2d at 457. Under the statute in effect 
at the time, being an accessory was always a Class IV felony no 
matter how serious the underlying crime. In 1999, the 
Legislature enhanced the penalties for being an accessory 
depending on both the nature of the aid rendered to the felon and 
the grade of offense committed by the principal felon. Neither of 
these changes impact the viability of the Severin court's state
ment about the knowledge element under § 28-204.  

12] Anderson contends that Severin "clearly holds that the 
defendant being charged with being an accessory must know of 
the specific person police are looking for or is involved in the 
crime." Brief for appellant at 16. However, like the language 
used in § 28-204, the clear holding from Severin requires that an 
accessory to a felony need only be reliably informed of the gen
eral nature "of the conduct of the other." In Severin, the defend
ant already knew the specific person for whom the police were 
looking. Thus, the focus was on the extent of the accessory's 
knowledge of "the other's" conduct rather than whether an 
accessory must know of the felon's identity. Thus, while we do 
not wholeheartedly embrace Anderson's interpretation of 
Severin, the decision still serves as a guidepost for our analysis.  
Severin is the only Nebraska case construing the knowledge ele
ment of § 28-204. Thus, we must interpret what it means to have 
the intent to hinder discovery or prosecution "of another" and to 
"know of the conduct of the other" under § 28-204.  

[3,4] It is a fundamental principle of statutory construction 
that penal statutes are to be strictly construed. State v.  
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000). Penal statutes 
are construed with such strictness in order to safeguard the 
defendant's rights. 73 Am. Jur. 2d Statutes § 295 (1974).  
Furthermore, penal statutes are given a sensible construction in 
the context of the object sought to be accomplished, the evils
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and mischiefs sought to be remedied, and the purpose sought to 
be served. State v. White, 254 Neb. 566, 577 N.W.2d 741 (1998).  

Applying the interpretation in Severin of § 28-204, the issue 
becomes whether general, reliably-informed knowledge of the 
felon's (the "other's") conduct includes the requirement that the 
accessory know the felon's identity. The State argues that under 
the plain language of § 28-204, there is no requirement that an 
accessory know of the principal felon. The State, therefore, con
tends that the statute's use of the terms "the other" and 
"another" are generic references and that an accessory need not 
know of the principal felon's identity as long as he or she gen
erally knows "of the conduct of the other." As we understand it, 
the State, therefore, concludes that it was enough that Anderson 
knew that Hume had been murdered. On the other hand, 
Anderson contends that § 28-204 requires that a defendant know 
who "the other" is before he can be an accessory to that 
"other's" felony. Anderson argues that he did not know of the 
identity of Hume's murderer and that therefore, there is insuffi
cient evidence to sustain his conviction for being an accessory 
to first degree murder. While he admits to having lied to police, 
he argues that this conduct, unaccompanied with knowledge of 
the murderer's identity, amounts to false reporting under Neb.  
Rev. Stat. § 28-907 (Cum. Supp. 2000), a misdemeanor, rather 
than accessory to a felony. Neither party has cited any authority 
from Nebraska or any other jurisdiction deciding whether an 
accessory must know who the principal offender is in order to 
be an accessory in a case of false information given to the 
police. Thus, some background for § 28-204 is needed.  

At common law, participants in a homicide who lend aid and 
encouragement while another, the principal, does the killing are 
classified as accessories. 40 Am. Jur. 2d Homicide § 25 (1999).  
This category includes accessories after the fact, meaning those 
persons who in some manner are connected with a crime after 
its perpetration. Id. An accessory after the fact is a person who, 
knowing that a felony has been committed, intentionally 
receives, relieves, comforts, or assists the felon, or in any man
ner aids the felon to escape arrest or punishment. Id. At common 
law, accessory liability requires the accessory to know that "a 
completed felony was committed, and that the person aided was
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the guilty party." 21 Am. Jur. 2d Criminal Law § 209 at 275-76 
(1998). See, also, Manley v. Commonwealth, 222 Va. 642, 283 
S.E.2d 207 (1981) (under common law, accessory after fact 
must know that felon is guilty and must have direct or implied 
notice at time he assists felon that felon committed felony).  
"The common law emphasized, as a basis for liability, the per
sonal relationship between principal and accessory." 
Commonwealth v. Devlin, 366 Mass. 132, 136, 314 N.E.2d 897, 
900 (1974). Under common law, accessorial liability "rested on 
the notion that one who helps an offender avoid justice becomes 
in some sense an accomplice in the original crime." Model Penal 
Code and Commentaries § 242.3 at 224 (1980).  

Black's Law Dictionary 16 (7th ed. 1999) defines an accom
plice as "[a] person who knowingly, voluntarily, and intention
ally unites with the principal offender in committing a crime and 
thereby becomes punishable for it." "One guilty of accessory 
after the fact was, in effect, derivatively liable for the underlying 
crime. Consistent with the notion of derivative liability, the 
accessory had to have knowledge that the principal committed 
the crime," and the principal had to be tried and convicted first.  
State v. Allred, 165 Or. App. 226, 232, 995 P.2d 1210, 1213 
(2000). A prosecution for "hindering prosecution," a crime dif
ferent from common-law accessory after the fact, is intended to 
prevent the obstruction of justice and thus does not require that 
the offender know that he or she is aiding someone who in fact 
committed a crime. Id. at 231, 995 P.2d at 1213. The Allred court 
points out that the Model Penal Code, which Oregon largely uses 
in its hindering prosecution statute, broke decisively from the 
common-law tradition of accessorial liability. While some states, 
such as Oregon, have replaced the common-law offense of acces
sory after the fact with the Model Penal Code's "hindering pros
ecution" approach, which does not require proof that the accused 
was aware that the principal offender actually committed a 
crime, Nebraska "adhere[s] to the common law approach by 
requiring that the defendant have known of the guilt of the per
son aided." See 2 Wayne R. LaFave & Austin W. Scott, Jr., 
Substantive Criminal Law § 6.9 at 172 (1986).  

[5] With the foregoing background in mind, we return to the 
language of § 28-204. Subsection (2) of that statute provides for
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different penalties depending on the grade of offense committed 
by the principal felon. For each penalty class (six in total), the 
accused must know "of the conduct of the other." The article
modifier "the" accompanies the pronoun "other," which refers 
to the felon purportedly aided by the accessory's conduct, indi
cating that an accessory must know of a specific felon's con
duct, and not simply the conduct of anyone, as subsection (1) 
may imply with its reference to "anyone." Knowing of a specific 
felon's conduct necessarily implies that one must know who that 
specific felon is.  

We have not found any cases discussing what knowledge an 
accessory must have when he or she does not know who the 
principal offender is. (Perhaps that is because Anderson's con
duct, as would be true in similar cases, intuitively strikes one as 
false reporting-not being an accessory-which could explain 
the dearth of reported decisions with like fact patterns.) 
Nonetheless, cases from other jurisdictions with accessory 
statutes similar to Nebraska's § 28-204 support the conclusion 
we reach that an accessory must know of the principal felon's 
identity. For example, in interpreting Kansas' accessory statute 
criminalizing aid to "any person" who has committed a felony, 
the Kansas Supreme Court held that the accused must have per
sonal knowledge that "the principal committed the felony" or at 
least have knowledge of facts giving the accused good reason to 
believe the person being assisted is guilty of a felony. State v.  
Ride, Edens & Lemons, 229 Kan. 394, 402, 625 P.2d 425, 432 
(1981). Under Colorado's accessory statute penalizing aid to 
"another" by means including hindering apprehension or prose
cution by deception, the Colorado Supreme Court held that the 
relevant standard for knowledge is whether the defendant knew 
the principal had committed a crime. People v. Young, 192 Colo.  
65, 555 P.2d 1160 (1976). In interpreting Minnesota's common
law-based accessory after the fact statute, the Minnesota Court 
of Appeals reasoned that because the accessory after the fact 
statute bases punishment on the underlying offense, it would be 
inequitable to charge a defendant for aiding in a particular crime 
if the defendant does not know the person he is aiding has com
mitted that crime. Matter of Welfare ofA.C.N., 583 N.W.2d 303 
(Minn. App. 1998). In Matter Welfare of A.C.N., a juvenile was
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riding in the back seat of a Toyota when its driver shot and killed 
a passenger in another vehicle. Even though there was no evi
dence that the juvenile knew that the shooting resulted in a 
homicide, he was convicted for aiding an offender in a driveby 
shooting. Again, because the juvenile knew the driver's identity, 
the issue in that case was whether the juvenile had to know that 
the driver's shooting resulted in a death and not whether the 
juvenile knew of the driver's identity.  

Admittedly, some state accessory statutes contain more pre
cise language concerning the requisite knowledge requirements 
than Nebraska's § 28-204. For example, in Commonwealth v.  
Devlin, 366 Mass. 132, 133 n.2, 314 N.E.2d 897, 898 n.2 (1974), 
the Supreme Court of Massachusetts held that the plain meaning 
of its accessory statute penalizing anyone who aids "the princi
pal felon .. . knowing that he has committed a felony," requires 
that the accessory know the principal felon's identity.  

However, despite differences in statutory language, it is 
worth noting that a number of courts interpreting statutes based 
upon the common-law offense of accessory after the fact imply 
that an accessory must know who he or she is purportedly aid
ing. See, The People v. Jordan, 337 Ill. 422, 169 N.E. 205 
(1929) (accessory statute requires proof that accessory had 
knowledge of felon's guilt); The People v. Haskins, 337 Ill. 131, 
169 N.E. 18 (1929) (essential element of crime of accessory 
after fact was that accused knew or believed, upon rendering aid 
to wrongdoer, that wrongdoer had committed crime charged in 
indictment); Maddux v. Commonwealth, 349 S.W.2d 686 (Ky.  
1960) (accessory need only have actual knowledge of facts 
giving him good reason to believe person assisted is felon); 
State v. Chism, 436 So. 2d 464 (La. 1983) (accessory after fact 
must aid offender personally, knowing or having reasonable 
ground to believe that he has committed felony); State v.  
Clifford, 263 Or. 436, 439, 502 P.2d 1371, 1373 (1972) (quoting 
"1 Bishop on Criminal Law [516-517] (2d ed 1858)," true test is 
whether defendant's aid "'was done by way of personal help to 
his principal, with the view of enabling the principal to elude 
punishment. .. ' "); Clark v. State, 159 Tex. Crim. 187, 194, 261 
S.W.2d 339, 344 (1953) (quoting Dent v. State, 43 Tex. Crim.  
126, 65 S.W. 627 (1901), defendant's knowledge of underlying
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offense "need not be 'full perfect and absolute consciousness of 
all the salient features of the evidence going to show the princi
pal's guilt,' but there must be knowledge that an offense has 
been committed and that the principal committed the same"); 
State v. Bradford, 199 W. Va. 338, 484 S.E.2d 221 (1997) 
(accessory must have direct or implied notice at time assistance 
is rendered that felon has committed felony).  

[6,7] Based on the foregoing authority and our reading of the 
language of § 28-204, we hold that "knows of the conduct of the 
other" as required by State v. Severin, 250 Neb. 841, 553 
N.W.2d 452 (1996), necessarily includes knowledge of the iden
tity of the person an accused accessory aids. It is the knowledge 
of the identity of "the other," together with aid given to that per
son, as defined in § 28-204, which makes the former a felony, 
whereas a mere lie, such as Anderson's, even though it hinders 
an investigation, is just a misdemeanor offense of false report
ing under § 28-907. A person commits the offense of false 
reporting if he or she "[flurnishes material information he or she 
knows to be false to any peace officer or other official with the 
intent to instigate an investigation of an alleged criminal matter 
or to impede the investigation of an actual criminal matter." 
§ 28-907(l)(a).  

Clearly, Anderson volunteered material and false information 
to police, conduct which seems to constitute either the misde
meanor offense of false reporting or the felony of accessory to a 
felony, depending on what additional contextual facts were pres
ent. The key distinguishing fact between the two crimes is 
whether Anderson knew or had reliable, general information to 
believe that Hume was killed by Ildefonso. Ildefonso is, of 
course, "the other" who would be aided by an accessory telling 
police a story that Fields and Smith were the killers. But, there 
was no evidence introduced, nor assertion by the State, that 
Anderson knew anything about Ildefonso or his involvement in 
Hume's death.  

We digress to note that false reporting is not a lesser-included 
offense of accessory to a felony, because there are a number of 
ways listed in the accessory statute in which one can unlawfully 
help a felon avoid arrest, including the giving of false informa
tion, whereas false reporting can only be committed by volun-
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teering false information. See State v. Arthaloney, 230 Neb. 819, 
433 N.W.2d 545 (1989) (to be lesser-included offense, elements 
of lesser offense must be such that it is impossible to commit 
greater without at same time committing lesser). Both accessory 
to a felony and false reporting proscribe similar conduct, the 
giving of false information to police. And both statutes have a 
similar intent element, to impede or hinder investigation or 
prosecution by those charged with those duties, although the 
accessory statute proscribes other methods of aid to the felon.  
However, the two offenses differ starkly as to the knowledge 
element: False reporting requires that one know the information 
he or she furnishes is in fact false, while accessory liability 
requires knowledge of the principal offender's conduct when 
volunteering false information to police or when obstructing 
police investigation by deception. Thus, false reporting is not a 
lesser-included offense of accessory to a felony.  

[8] In addition to different knowledge elements, the two 
statutes have different purposes. The underlying purpose of the 
false reporting statute is to prevent the public from willfully fur
nishing erroneous information to law enforcement officers and 
thus interfering with the performance of their duties. State v.  
Ewing, 221 Neb. 462, 378 N.W.2d 158 (1985). On the other 
hand, the purpose behind the offense of accessory to a felony is 
to prevent the accessory from helping a specific person, whom 
the accessory knows and when the accessory has generally reli
able information of the other person's commission of a felony, 
avoid arrest and conviction. See, also, State v. Ives, 37 Conn.  
App. 40, 654 A.2d 789 (1995) (purpose of accessorial liability is 
to impose alternative liability on those who solicit or aid others 
in commission of crimes). Furthermore, false reporting to a 
peace officer under § 28-907 is a misdemeanor, whereas false 
reporting to a peace officer under the accessory to felony statute 
is a felony (unless the principal offender's conduct constitutes a 
Class IV felony when it is a misdemeanor). Given the fact that 
Nebraska has two similar statutes proscribing the same conduct, 
while differing in the requisite state of knowledge and the penal
ties, there must be some intentional conduct which justifies the 
greater penalty for accessory to felony. In short, to convict of the 
felony of accessory there must be some state of the actor's
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knowledge which makes deception and lying to police more 
serious than simply false reporting under § 28-907, which is 
only a misdemeanor.  

We must give the accessory to felony statute a strict yet sen
sible construction in the context of the object sought to be 
accomplished, the evils and mischiefs sought to be remedied, 
and the purpose sought to be served. State v. White, 254 Neb.  
566, 577 N.W.2d 741 (1998). Requiring reliable knowledge of 
the felon's identity under the requirement that an accessory have 
general knowledge "of the conduct of the other" serves the pur
pose of the statute by penalizing those who intentionally "com
bine" with one they know to help them avoid prosecution, while 
at the same time preserving the less serious offense of false 
reporting even though one's false information leads police 
astray, but not to the potential benefit of a particular person.  
From a societal viewpoint of punishing more harshly the more 
culpable and harmful conduct, it is clear that it is a more serious 
offense to help a person known to be a wanted criminal, than to 
simply lie to the police in a generic sense about a crime for pur
poses besides aiding the guilty party with whom one is 
acquainted in avoiding arrest and conviction. Our false reporting 
and accessory statutes follow this notion by making the former 
a misdemeanor and the latter a felony. Therefore, for these rea
sons we conclude that an accessory must have reliable knowl
edge of "the other's" (the principal's) identity. We turn to the 
sufficiency of the evidence.  

Sufficiency of Evidence.  
To be an accessory to a felony under the grounds alleged in 

the State's petition, Anderson must have either volunteered false 
information to the police or obstructed the police officers in 
their investigation by deception. During police interviews, on 
his own initiative, Anderson falsely accused Fields and Smith of 
murdering a man later identified as Hume and providing details 
about how the murder occurred and where the gun was disposed 
of. Until the telephone call from the anonymous source, 
Anderson obviously led the Omaha Police Department astray 
with his false accusations against Fields and Smith. Clearly, 
Anderson both volunteered false information to the police offi-
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cers and obstructed their investigation of the Hume murder 
through his deception.  

Anderson argues that he was scared and wanted to "pay back" 
his cohorts Fields and Smith who had been threatening him.  
However, while the State must prove that the defendant's pur
pose was to hinder apprehension or prosecution of a felon, the 
State need not prove that this was the defendant's sole intent.  
See State v. Wayne Kelley, 120 N.H. 14, 413 A.2d 300 (1980).  
The evidence was that Anderson, a 17-year-old at the time, vol
untarily lied to the police by wrongly accusing Fields and Smith 
of Hume's murder. While he testified that he did not intend to 
hinder police investigation, a self-initiated, detailed lie to the 
police by falsely implicating people in a murder clearly demon
strates the intent to hinder or delay the Hume murder investiga
tion. See People v. Meister, 289 Ill. App. 3d 337, 682 N.E.2d 
306, 224 Ill. Dec. 745 (1997) (voluntarily furnishing false infor
mation to police is designed to mislead police officers and delay 
performance of their duties).  

But, we have concluded that § 28-204 requires that Anderson 
have generally and reliably known "of the other's conduct," 
which necessarily includes knowing "the other's" identity. See 
State v. Severin, 250 Neb. 841, 553 N.W.2d 452 (1996). The evi
dence was that Anderson learned through local news media 
about Hume's murder, including the location of the shooting, the 
physical appearance of Hume, the injury Hume sustained, the 
type of weapon the murderer used, and the time of day the mur
der occurred. However, there is absolutely no evidence that 
Anderson had any knowledge of who really murdered Hume 
when he falsely accused Fields and Smith or any evidence of 
any connection between Anderson and Ildefonso, Hume's killer.  
Consequently, the State introduced insufficient evidence, as a 
matter of law, to sustain Anderson's conviction for accessory to 
first degree murder. Accordingly, we reverse the conviction.  

REVERSED.
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IN RE INTEREST OF DEWAYNE G., JR., AND DEVON G., 
CHILDREN UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, v. DEWAYNE G., SR., APPELLANT.  

625 N.W.2d 849 

Filed May 8, 2001. No. A-00-1074.  

1. Legislature: Juvenile Courts: Parent and Child. The 1998 Nebraska Legislature 
made significant changes to the Nebraska Juvenile Code by passing 1998 Neb. Laws 
L.B. 1041. Among the major changes to the juvenile code effected by L.B. 1041 
include the enactment of Neb. Rev. Stat. § 43-283.01 (Reissue 1998), requiring that 
reasonable efforts be made to preserve and reunify the family.  

2. Juvenile Courts: Parent and Child. Neb. Rev. Stat. § 43-283.01 (Reissue 1998) 
indicates that reasonable efforts to preserve and reunify the family shall be required 
except in a limited set of circumstances, and reasonable efforts are required both 
before a juvenile is removed from the home and after the juvenile has been placed in 
foster care to make it possible for the juvenile to return to the home.  

3. _: _. Where a parent properly seeks a determination of whether the State has 
complied with the mandatory language of Neb. Rev. Stat. § 43-283.01 (Reissue 
1998), the State must demonstrate such reasonable efforts for preserving and reunify
ing the family are being made and the court must determine whether the State has 
complied with § 43-283.01.  

Appeal from the Separate Juvenile Court of Douglas County: 
DOUGLAS F. JOHNSON, Judge. Reversed and remanded.  

Jay A. Ferguson for appellant.  

James S. Jansen, Douglas County Attorney, and Kim B.  
Hawekotte for appellee.  

Thomas K. Harmon for guardian ad litem.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

DeWayne G., Sr. (DeWayne), appeals from an order of the sep
arate juvenile court of Douglas County, Nebraska, which termi
nated his parental rights to DeWayne G., Jr. (DeWayne Jr.), and 
Devon G. On appeal, DeWayne challenges, inter alia, the court's 
ruling denying him a hearing on whether the State had made rea
sonable efforts to preserve and reunify the family pursuant to Neb.  
Rev. Stat. § 43-283.01 (Reissue 1998). Because we find the juve
nile court erred in denying this hearing, we reverse, and remand.



10 NEBRASKA APPELLATE REPORTS

II. BACKGROUND 
The record indicates that both DeWayne Jr. and Devon were 

born to the same mother and that DeWayne is the father of both 
children. DeWayne was not married to the children's mother, 
however, and is married to another woman and has other chil
dren with his wife.  

DeWayne Jr. was born on February 14, 1996, and was taken 
into custody by the State on February 16. DeWayne Jr. was 
taken into the State's custody because he was born with cocaine 
in his system. According to DeWayne's testimony, DeWayne 
Jr.'s natural mother had visitation rights after he was born, and 
DeWayne accompanied her to visits "twice a week" for approx
imately 13 months during 1996 and 1997. In April 1997, the nat
ural mother's visitation rights were terminated. DeWayne con
tacted the Department of Health and Human Services to inquire 
how he could receive visitation rights and was informed that he 
needed to get his name placed on DeWayne Jr.'s birth certificate.  
According to DeWayne's testimony, he took the necessary steps 
to get his name on the birth certificate, and he exercised visita
tion with DeWayne Jr. throughout April 1997.  

Sometime in 1996, DeWayne was sentenced to probation in 
Missouri for a drug possession charge that occurred in 1995. In 
June 1997, DeWayne was sentenced to probation in Douglas 
County for theft charges arising out of incidents that occurred in 
1996. In August 1997, DeWayne's probation in Missouri was 
revoked, and he was sentenced to a treatment program in 
Missouri. He was out of the State of Nebraska until March 1998.  

On October 23, 1997, Devon was born. Like DeWayne Jr., 
Devon was born with cocaine in his system and was taken into 
custody by the State almost immediately after birth. DeWayne 
testified that although he was in Missouri when Devon was born, 
he spoke with Devon's natural mother on the telephone while 
she was at the hospital to give birth. In December 1997, the nat
ural mother's parental rights to DeWayne Jr. were terminated, 
and her parental rights to Devon were terminated in July 1998.  

In March 1998, DeWayne had successfully completed the 
treatment program in Missouri and returned to Douglas County.  
Between March and August 1998, he exercised visitation with 
Devon. In June 1998, his parental rights to DeWayne Jr. were ter-
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minated, although the termination was ultimately reversed on 
appeal. See In re Interest ofDewayne G., Jr, No. A-98-697, 1999 
WL 111322 (Neb. App. Feb. 23, 1999), modified 1999 WL 
1338327 (Neb. App. July 27, 1999) (both not designated for per
manent publication). In August 1998, DeWayne's probation in 
Douglas County was revoked, and he was sentenced to 18 
months' to 4 years' imprisonment. As such, throughout 1999, 
DeWayne was incarcerated at a correctional treatment center in 
Lincoln, Nebraska. During this time, DeWayne did not have vis
itation with the children, although DeWayne testified that he 
wrote letters to the Department of Health and Human Services' 
caseworker several times per week inquiring about the children's 
well-being and seeking visitation privileges. The caseworker tes
tified that she did not respond to the correspondence that she 
received from DeWayne, although she acknowledged that he reg
ularly wrote to her during 1997, 1998, 1999, and 2000.  

On April 19, 2000, the State filed a petition seeking adjudi
cation of DeWayne Jr. and Devon and seeking to have 
DeWayne's parental rights to both children terminated. The 
State alleged termination was appropriate under Neb. Rev. Stat.  
§ 43-292(1), (2), (4), and (7) (Reissue 1998). On May 16, 
DeWayne filed a motion that requested, inter alia, a hearing pur
suant to § 43-283.01 for a determination of whether the State 
had made reasonable efforts to preserve and reunify the family.  
On May 26, the court conducted a hearing on the motion, at 
which time the State asserted that it did not have an obligation 
to prove that reasonable efforts had been made because it had 
not sought termination of parental rights under § 43-292(6). At 
the hearing, the court noted that there had been no evidence pre
sented as to what could be done for a person who was incarcer
ated, that further evidence would be needed to determine what 
further needed to be done, and that all that could be done for 
DeWayne appeared to have been done until the court was shown 
something to the contrary. The court overruled the motion.  

When the case came on for trial, DeWayne renewed his 
motion for a hearing concerning reasonable efforts. The court 
once again denied the motion. After the trial, the court adjudi
cated both children as being under the jurisdiction of the court 
and found that the State had satisfied its burden to establish that
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termination of DeWayne's parental rights was warranted under 
each section alleged and that termination of parental rights was in 
the best interests of the children. DeWayne filed this timely appeal.  

III. ASSIGNMENTS OF ERROR 
On appeal, DeWayne has assigned eight errors. We note, first 

of all, that he has not appealed from the court's findings that 
DeWayne Jr. and Devon should be adjudged to be within the 
jurisdiction of the juvenile court. DeWayne has, in essence, 
challenged the court's findings regarding termination of his 
parental rights. DeWayne has further challenged the court's rul
ing denying him a hearing on whether the State had satisfied the 
reasonable efforts requirements of § 43-283.01. Because our 
resolution of this issue mandates that we reverse, and remand 
the case, we need not further discuss DeWayne's remaining 
assignments of error or the court's findings related thereto.  

IV. ANALYSIS 
[1] The 1998 Nebraska Legislature made significant changes 

to the Nebraska Juvenile Code by passing 1998 Neb. Laws, L.B.  
1041. Among the major changes to the juvenile code effected by 
L.B. 1041 include the enactment of § 43-283.01. Section 
43-283.01 provides, in pertinent part, as follows: 

(2) Except as provided in subsection (4) of this section, 
reasonable efforts shall be made to preserve and reunify 
families prior to the placement of a juvenile in foster care 
to prevent or eliminate the need for removing the juvenile 
from the juvenile's home and to make it possible for a 
juvenile to safely return to the juvenile's home.  

(Emphasis supplied.) Subsection (4) of § 43-283.01 provides 
specific circumstances under which reasonable efforts to pre
serve and reunify a family are not required, including circum
stances where the parent has inflicted violence or harm on the 
juvenile or a sibling. Prior to the enactment of § 43-283.01, 
there was no provision in the juvenile code which mandated rea
sonable efforts to preserve and reunify the family.  

[2] Neb. Rev. Stat. § 43-246 (Reissue 1998), which contains 
a statement of the legislative purposes and goals of the juvenile 
code, indicates that the juvenile code shall be construed to effec
tuate the following:
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(5) To achieve the purposes . . . of this section in the 
juvenile's own home whenever possible, separating the 
juvenile from his or her parent when necessary for his or 
her welfare, the juvenile's health and safety being of 
paramount concern, or in the interest of public safety and, 
when temporary separation is necessary, to consider the 
developmental needs of the individual juvenile in all place
ments, to consider relatives as a preferred potential place
ment resource, and to make reasonable efforts to preserve 
and reunify the family if required under section 43-283.01.  

(Emphasis supplied.) As noted above, § 43-283.01 indicates that 
reasonable efforts shall be required except in a limited set of cir
cumstances, and reasonable efforts are required both before a 
juvenile is removed from the home and after the juvenile has 
been placed in foster care to make it possible for the juvenile to 
return to the home.  

The statute does not specifically delineate what constitutes 
"reasonable efforts to preserve and reunify the family," and it 
seems apparent that what level of efforts are considered "rea
sonable" will vary greatly from case to case. For example, it is 
likely that what constitutes reasonable efforts as required by 
Neb. Rev. Stat. § 43-254 (Reissue 1998) prior to an emergency 
removal may well be a different level of efforts than what is 
required in postdetention situations where the juvenile has been 
placed in foster care.  

In the present case, DeWayne filed a motion specifically 
requesting a hearing on whether the State was making reason
able efforts as required under § 43-283.01. In the course of a 
pretrial hearing, the court denied DeWayne's motion. In so rul
ing, the court noted that a prior finding had been made that rea
sonable efforts were not required prior to removing the children 
from their natural mother's care because of "immediate, exigent 
circumstances." The court further noted that DeWayne was 
incarcerated and therefore was unable to care for them. The 
court recognized that reasonable efforts "are still required," but 
held that there had been no evidence presented "as to what can 
be done for a guy who's incarcerated." DeWayne then renewed 
his motion for a hearing on reasonable efforts when the adjudi
cation and termination trial began. The court again overruled the
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motion. On appeal, DeWayne has assigned as error and argued 
that the trial court erred in denying him a hearing on whether 
reasonable efforts were being made pursuant to § 43-283.01.  

DeWayne points to the plain language of § 43-283.01 and 
argues that it clearly indicates that reasonable efforts "shall be 
made" to preserve and reunify the family and make it possible 
for a juvenile to be safely returned to the home, unless one of the 
exceptions provided in § 43-283.01 applies. The State argues, in 
response, that reasonable efforts are only required when the State 
seeks termination of parental rights pursuant to § 43-292(6), 
which specifically provides that termination is appropriate where 
reasonable efforts have failed to correct the condition leading to 
out-of-home placement. Because the State did not seek termina
tion of DeWayne's parental rights under § 43-292(6), but, rather, 
sought termination under several other subsections of § 43-292, 
the State asserts that "reasonable efforts to preserve a family are 
not necessary." Brief for appellee at 14.  

The State specifically cites us to cases, such as In re Interest 
of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997), and 
In re Interest of Levanta A. and Leronn A., No. A-00-462, 2001 
WL 46998 (Neb. App. Jan. 9, 2001) (not designated for perma
nent publication), for the proposition that "'whether or not the 
State has made reasonable efforts to preserve and reunify the 
family is a factor only under §43-292 (6) . . . . The remaining 

grounds for termination . . . concern only the actions, ability, 
and behavior of the parents and the best interests of the chil
dren.' " Brief for appellee at 14. Although the State has correctly 
noted that both this court and the Supreme Court have previ
ously so held, the holdings cited by the State have no bearing on 
the issue before us in the present case. In In re Interest of Joshua 
M. et al., the Supreme Court noted that there was no specific 
statutory requirement for the State to implement plans for reha
bilitation of a parent. In re Interest of Joshua M. et al. was 
decided prior to the implementation of § 43-283.01, and the 
issue before the court was whether certain provisions of a pre
viously implemented plan were material provisions in the con
text of a termination of parental rights under § 43-292(6). In In 
re Interest of Levanta A. and Leronn A., supra, this court recog
nized that there is no requirement that the State prove reason-
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able efforts as an element of termination of parental rights under 
the various subsections of § 43-292 other than subsection (6).  

[3] By contrast, the issue in the present case is not whether 
reasonable efforts must be proved as an element of termination 
of parental rights. As the State correctly notes, such efforts are 
not an element of termination except under § 43-292(6). Rather, 
the issue before us in the present case is whether, when a parent 
has properly raised the issue, the State must demonstrate that 
reasonable efforts are being made to preserve and reunify the 
family under § 43-283.01. The plain language of § 43-283.01 
makes it clear that the State has an obligation to make such 
efforts, at least in all cases either where the State has begun 
actions to remove a child from the home or where the child has, 
in fact, already been removed from the home. Where a parent 
properly seeks a determination of whether the State has com
plied with the mandatory language of § 43-283.01, the State 
must demonstrate such reasonable efforts are being made and 
the court must determine whether the State has complied with 
§ 43-283.01. In the cases referenced by the State above, the par
ent raised the issue only by way of collaterally attacking the 
rehabilitation plans entered by the court or by asserting that such 
is an additional element of termination proceedings, neither of 
which is a proper means of raising the issue. Whether the State 
complied with the provisions of § 43-283.01 and whether termi
nation was sufficiently proved under the various subsections of 
§ 43-292 that were pled are two separate issues.  

In the present case, DeWayne specifically requested a hearing 
on whether the State was complying with the mandatory provi
sions of § 43-283.01. The trial court denied the motion. As such, 
the record before us is not adequate for us to determine whether 
reasonable efforts were made to preserve and reunify the family.  
Similarly, we make no comment on what efforts are required in 
a case such as the present one, as that issue is also not before us.  
We specifically do not address the merits of DeWayne's motion, 
but, rather, reverse, and remand the matter solely because he was 
entitled to a hearing where the State must demonstrate compli
ance with the statutory directive. Additionally, we make no com
ment on the sufficiency of the State's proof for termination on 
the various grounds alleged.
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Finally, we note that the State, as well as the trial court, has 
argued that such a hearing is not required in all cases because 
the law has always provided that termination of parental rights 
may be sought by an original petition, and a prior adjudication 
is not necessary. Our holding in the present case is not inconsist
ent with this notion, but, rather, recognizes that the statutory 
changes effectuated by the passage of L.B. 1041 now require the 
State to make reasonable efforts whenever removal of a child 
becomes part of the State's involvement with the family. In 
appropriate circumstances, an original petition for termination 
may still be filed. Where the State has elected to remove the 
child from the family, however, § 43-283.01 provides that rea
sonable efforts must be made to allow for the safe return of the 
child to the home.  

V. CONCLUSION 
Because we find that DeWayne was entitled to a hearing on 

whether reasonable efforts have been made to preserve and 
reunify the family and allow for the safe return of the children 
to the home, we reverse the juvenile court's order terminating 
DeWayne's parental rights and remand the matter.  

REVERSED AND REMANDED.  

IN RE INTEREST OF SARAH C. AND JASON C., 
CHILDREN UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V.  

ERIC C. AND MIKALA C., APPELLANTS.  

626 N.W.2d 637 

Filed May 15, 2001. Nos. A-00-709, A-00-710.  

1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and an appellate court is required to reach a conclusion independent of the trial 
court's findings; however, where the evidence is in conflict, the appellate court will 
consider and give weight to the fact that the lower court observed the witnesses and 
accepted one version of the facts over another.  

2. Parental Rights: Proof. A finding of abuse or neglect may be supported where the 
record shows (1) that a parent had control over the child during the period when the 
abuse or neglect occurred and (2) that multiple injuries or other serious impairment of
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health have occurred which ordinarily would not occur in the absence of abuse or 
neglect.  

3. Statutes: Juvenile Courts. The Nebraska Juvenile Code must be liberally construed to 
accomplish its purpose of serving the best interests of the juveniles who fall within it.  

4. Constitutional Law: Parental Rights: Minors. The right of a parent to the custody 
and control of his or her child is a natural right protected by the Constitution, but such 
right is subject to the paramount interest which the public has in the protection of chil
dren from abuse and neglect.  

5. Minors: Juvenile Courts. The best interests of the children is the hallmark of the 
Nebraska Juvenile Code.  

Appeals from the County Court for Buffalo County: GRATEN 

D. BEAVERS, Judge. Affirmed.  

Michael J. Synek for appellants.  

Shawn R. Eatherton, Deputy Buffalo County Attorney, and 
Vikki S. Stamm, guardian ad litem, for appellee.  

HANNON, CARLSON, and MOORE, Judges.  

CARLSON, Judge.  
Eric C. and Mikala C. appeal from separate decisions of the 

county court for Buffalo County, sitting as a juvenile court, 
adjudicating their children, Sarah C. and Jason C., to be in a sit
uation dangerous to life or limb, or injurious to their health or 
morals. For purposes of this appeal, we have consolidated these 
two actions. For the reasons set forth below, we affirm.  

BACKGROUND 
On November 23, 1999, the juvenile court granted motions 

previously filed by the Buffalo County Attorney's office 
requesting orders allowing the State to take temporary custody 
of Sarah, born July 7, 1998, and Jason, born July 29, 1999. In 
these orders, the juvenile court placed temporary legal custody 
of the children with the Nebraska Department of Health and 
Human Services.  

On November 24, 1999, the State filed separate petitions 
requesting that Sarah and Jason be adjudicated as children 
described in Neb. Rev. Stat. § 43-247 (Reissue 1998). The State 
alleged that Sarah and Jason were in a situation dangerous to 
their lives or limbs or injurious to their health or morals, given
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that on August 3, doctors determined that Jason had a dislocated 
elbow and that on November 20, doctors determined that Jason 
had two fractured ribs. The State alleged that the children's par
ents offered only the explanation that possibly Sarah caused 
Jason's elbow injury and that the parents had no reasonable 
explanation regarding the injury to Jason's ribs.  

On November 29, 1999, the juvenile court appointed two 
guardians ad litem to act as coguardians for the children.  

On May 15, 2000, an adjudication hearing was held regard
ing both children. At trial, the State and the parents offered into 
evidence a stipulation containing facts which all of the parties 
agreed to. We repeat the relevant paragraphs of the stipulation.  

Eric [C.], born January 9, 1979, and Mikala [C.], born 
September 18, 1981, married in August, 1999.  

... On or about August 3, 1999, Mikala [C.] took Jason 
[C.] to the emergency room at Good Samaritan Hospital in 
Kearney, NE. Physical examination and x-rays of Jason 
[C.] by medical professionals indicated that Jason [C.] had 
a dislocated elbow and a small posterior chip fracture on 
the humerus bone in his arm.  

... On or about November 16, 1999, Mikala [C.] took 
Jason [C.] to Kearney Clinic, P.C. with symptoms of 
severe coughing, wheezing, and a fever. Medical profes
sionals at Kearney Clinic examined Jason [C.], diagnosed 
him as having pneumonia, and admitted him to Good 
Samaritan Hospital.  

. . . Physical examinations and x-rays on or about 
November 17, 1999, of Jason [C.] by medical profession
als at Good Samaritan Hospital indicated that Jason [C.] 
had two posterior fractures on his left ribs, number six and 
seven.  

. . . On or about November 24, 1999, physical examina
tion and full skeletal survy of Jason [C.] by medical pro
fessionals at Children's Hospital in Omaha, NE, which 
revealed a healing fracture in the right 2nd metacarpal.  

... On or about December 20, 1999, a physical exami
nation and full skeletal survey of Sarah [C.] was conducted 
by medical professionals at Children's Hospital in Omaha, 
NE, which revealed no fractures or abnormalities.
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... Jason [C.] had a twin brother, Samuel, who died as 
a result of what was determined to be Sudden Infant Death 
Syndrome ....  

... The cause or causes of the injuries to Jason [C.] ...  
are not known.  

... On or about February 23, 2000, tests were conducted 
on Jason [C.] to determine if he had a "brittle bone"-type 
disease known as osteogenesis imperfecta. Said results 
indicate that Jason [C.] has no abnormality in his bone 
genetics.  

The parties also stipulated that Sarah had suffered no broken 
bones or any other such injuries.  

Mikala testified that on August 3, 1999, she noticed that 
Jason's right arm was hanging down at his side. Mikala testified 
that she took Jason to the emergency room that day and to the 
doctor the next day. Mikala testified that after taking Jason to 
the doctor, x rays showed that Jason had a dislocated and 
chipped right elbow. Mikala testified that she had no idea how 
Jason injured his elbow. Mikala testified that she was unem
ployed at that time and that Jason did not attend day care.  

As to Jason's fractured ribs, Mikala testified that on 
November 16, 1999, she got a call from Jason's day-care 
provider, who told her that Jason was coughing and wheezing.  
Mikala testified that she then took Jason to the doctor who diag
nosed Jason with pneumonia and two fractured ribs. Mikala tes
tified that she did not know how those injuries occurred and that 
nothing made her suspicious that Jason had an injury to his ribs 
except that Jason acted sick. Mikala testified that even though 
Jason went to day care at that time, she and Eric were Jason's 
primary custodians.  

Mikala testified that at the time of trial, she was about to get 
her high school diploma and was working part time. Mikala tes
tified that she was involved in a program to develop her parent
ing skills, in addition to having completed first aid training and 
CPR training. Mikala testified that in the 2 months prior to the 
children's removal from their home, nine other people had 
watched or babysat the children. Mikala testified that she had no 
concerns about Jason's day-care providers.
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Eric testified that on August 3, 1999, he also thought that 
Jason's right arm was limp, but that he had no explanation for 
Jason's injury to his elbow. Eric testified that on November 16, 
Jason was coughing, but that he observed no bruises or swelling 
on Jason indicating that Jason had an injury to his ribs. Eric tes
tified that he did not know how this injury occurred. Eric testi
fied that during the time period in question, he worked full-time 
days, but was home in the evenings helping to care for the chil
dren. Eric testified that he had taken some parenting classes with 
Mikala in addition to a CPR class. Eric testified that he had not 
taken any steps to ascertain how Jason's injuries occurred and 
that he was unsure whether Mikala had done so. Eric testified 
that he had no concern about anyone that had cared for the chil
dren prior to November 16.  

The parents called two of their own witnesses at trial. The 
first witness, Kristine Beatson, testified that she had supervised 
several of the parents' visitations with their children from 
January through April 2000. Beatson testified that she observed 
Eric's and Mikala's parenting skills and testified that she did not 
observe anything inappropriate. She also testified that neither 
parent exhibited any violent tendencies toward the children and 
that neither child appeared to be fearful of their parents.  

The parents also called Dan Hatfield, the pastor at their 
church. Hatfield testified that he had observed the parents with 
their children on several occasions, both at church and at home.  
Hatfield testified that both parents loved and cared for their chil
dren and that yet, there was a certain need for the development of 
their parenting skills. Even so, Hatfield testified that he had never 
seen either parent behave inappropriately with either child.  

After trial, the trial court adjudicated both children as chil
dren described in § 43-247(3)(a) as a result of Jason's elbow 
injury and broken ribs. The court stated that both parents had 
neglected to provide proper or necessary care for their children's 
health and well-being. The court noted that Jason's injuries were 
unexplained, but stated that clearly the injuries occurred on mul
tiple occasions when the parents were the primary care 
providers. The court added that although there was no abuse as 
to Sarah, the children had the same parents and were both of a 
young and vulnerable age. Subsequently, the parents filed
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motions for new trial, which the trial court denied. The parents 
appeal.  

ASSIGNMENTS OF ERROR 
The parents, restated, make the following arguments on 

appeal. Generally, the parents argue that the juvenile court erred 
in adjudicating both the children as minors under 
§ 43-247(3)(a). Specifically, the parents contend that the court 
erred in (1) rendering a conclusion unsupported by the State's 
pleadings, (2) failing to dismiss the State's petitions for the 
State's failure to prove its case, and (3) denying their motions 
for a new trial.  

ANALYSIS 
On appeal, the parents argue that the evidence was insufficient 

to establish jurisdiction over their children under § 43-247(3)(a).  
Specifically, the parents claim that the evidence did not establish 
who inflicted Jason's injuries and that Jason's injuries alone are 
insufficient upon which to adjudicate both Jason and Sarah. The 
State contends that the trial court correctly adjudicated the chil
dren under § 43-247(3)(a) given the evidence at trial showing 
that the children were in the primary care and control of their 
parents and that no reasonable explanation was advanced for the 
injuries Jason suffered. We agree with the State.  

The relevant portion of § 43-247 applicable to this case pro
vides as follows: 

The juvenile court in each county as herein provided 
shall have jurisdiction of: 

Any juvenile (a) who is homeless or destitute, or 
without proper support through no fault of his or her par
ent, guardian, or custodian; who is abandoned by his or her 
parent, guardian, or custodian; who lacks proper parental 
care by reason of the fault or habits of his or her parent, 
guardian, or custodian; whose parent, guardian, or custo
dian neglects or refuses to provide proper or necessary 
subsistence, education, or other care necessary for the 
health, morals, or well-being of such juvenile; whose par
ent, guardian, or custodian is unable to provide or neglects
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or refuses to provide special care made necessary by the 
mental condition of the juvenile; or who is in a situation or 
engages in an occupation dangerous to life or limb or inju
rious to the health or morals of such juvenile ....  

(Emphasis supplied.) 
Initially, we address the parents' argument that the court erred 

in rendering a conclusion unsupported by the State's pleadings. In 
its petitions, the State alleged that Sarah and Jason were in a situ
ation dangerous to their lives or limbs or injurious to their health 
or morals, while in its orders, the court found that the parents had 
neglected to provide proper or necessary care for their children's 
health and well-being. The parents argue that the juvenile court 
could not base its decision on a different portion of the statute 
than that pled by the State. Given that our review is de novo, we 
determine, independent of the findings of the trial court, whether 
the evidence supports the allegation pled by the State.  

[1] Juvenile cases are reviewed de novo on the record, and an 
appellate court is required to reach a conclusion independent of 
the trial court's findings; however, where the evidence is in con
flict, the appellate court will consider and give weight to the fact 
that the lower court observed the witnesses and accepted one 
version of the facts over another. In re Interest of Kelley D. & 
Heather D., 256 Neb. 465, 590 N.W.2d 392 (1999).  

The quantitative proof required for an adjudication based on 
§ 43-247(3)(a) is a "preponderance of the evidence." See Neb.  
Rev. Stat. § 43-279.01(3) (Reissue 1998).  

Regarding the sufficiency of the evidence to support the chil
dren's adjudication, we look to In re Interest of McCauley H., 3 
Neb. App. 474, 529 N.W.2d 77 (1995). In In re Interest of 
McCauley H., a petition was filed alleging that McCauley was a 
juvenile in a situation dangerous to life or limb. The district 
court affirmed the decision of the county court that found the 
child to be a juvenile in a dangerous situation. The county court 
found by a preponderance of the evidence that the multiple 
bruises sustained by McCauley were consistent with a finding 
that the child had been subjected to physical abuse, although the 
evidence was inconclusive as to who inflicted the bruises.  

The mother appealed, and this court held in part that the pre
ponderance of the evidence showed that the bruises sustained by
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McCauley were not normal or accidental, but intentionally 
inflicted. This court so held despite the mother's testimony at 
the adjudication hearing that she did not see the bruises.  
Alternatively, the mother claimed that McCauley may have 
received the multiple bruises from playing or falling, or from 
roughhousing with other little boys.  

In part, this court based its conclusion that McCauley's 
injuries were intentionally inflicted on the testimony of a pedia
trician, who examined the child and concluded that McCauley 
had been intentionally injured on multiple occasions. This pedi
atrician testified that the bruises over McCauley's entire body 
were recent, within the last 5 to 14 days, and that the bruises 
were not accidentally acquired because of their bilateral place
ment, because of their location, and because children 18 months 
old do not usually fall backward.  

[2] In In re Interest of McCauley H., this court adopted the 
following proposition: A finding of abuse or neglect may be sup
ported where the record shows (1) that a parent had control over 
the child during the period when the abuse or neglect occurred 
and (2) that multiple injuries or other serious impairment of 
health have occurred which ordinarily would not occur in the 
absence of abuse or neglect.  

There is no question in the instant case that Eric and Mikala 
were the children's primary caregivers. Additionally, although 
the children attended day care and were watched by other indi
viduals in the months prior to the children's removal from their 
parents' home, neither parent had any suspicions about the care 
given by any of these individuals.  

In regard to the second requirement, we recognize that there 
is no expert testimony in the instant case, as there was in In re 
Interest of McCauley H. Even though evidence of that nature 
would be preferable, we conclude, based on this record, that it is 
unnecessary in the instant case. The evidence shows that Jason 
sustained numerous broken bones during the first few months of 
his life. The record shows that Jason did not suffer these injuries 
as a result of "brittle-bone" disease or some other type of child
hood abnormality. The parents offered no explanation as to 
Jason's injuries and had no suspicions about Jason's day-care 
providers or the other individuals who cared for the children in
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the months prior to Jason's injuries. The above facts dictate the 
conclusion that Jason's multiple injuries would not have ordi
narily occurred in the absence of abuse or neglect. Furthermore, 
we hold as we have in the past that it is unnecessary for the State 
to prove the identity of the individual who inflicted Jason's 
injuries. As we stated in In re Interest of McCauley H., 3 Neb.  
App. 474, 480-81, 529 N.W.2d 77, 82 (1995): 

In endorsing the use of circumstantial evidence to estab
lish child neglect or child abuse, it has been stated that 
"[l]earned commentators have pointed out that in many 
such cases the only proof available is circumstantial evi
dence since abusive actions usually occur within the pri
vacy of the home, the child is either intimidated or too 
young to testify, and the parents tend to protect each other." 

Additionally, we look to the Nebraska Juvenile Code itself 
and the purpose behind it.  

Neb. Rev. Stat. § 43-246 (Reissue 1998) states in relevant 
part: 

Acknowledging the responsibility of the juvenile court 
to act to preserve the public peace and security, the 
Nebraska Juvenile Code shall be construed to effectuate 
the following: 

(1) To assure the rights of all juveniles to care and pro
tection and a safe and stable living environment and to 
development of their capacities for a healthy personality, 
physical well-being, and useful citizenship and to protect 
the public interest.  

[3-5] The juvenile code must be liberally construed to accom
plish its purpose of serving the best interests of the juveniles who 
fall within it. In re Interest of Crystal T et al., 7 Neb. App. 921, 
586 N.W.2d 479 (1998). Additionally, we have stated that the 
right of a parent to the custody and control of his or her child is a 
natural right protected by the Constitution, but such right is sub
ject to the paramount interest which the public has in the protec
tion of children from abuse and neglect. In re Interest of Eric 0.  
& Shane 0., 9 Neb. App. 676, 617 N.W.2d 824 (2000). The best 
interests of the children is the hallmark of the juvenile code. Id.  

The parents appear to argue in their brief that even if there 
was sufficient evidence upon which to adjudicate Jason, that
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does not give the court jurisdiction over Sarah. Specifically, the 
parents point out that there is no evidence in the record showing 
that Sarah has ever sustained any injuries. In support of their 
claim, the parents cite In re Interest of N.M. and J.M., 240 Neb.  
690, 484 N.W.2d 77 (1992). In In re Interest of N.M. and J.M., 
the Supreme Court held that a juvenile court lacked jurisdiction 
over a minor child alleged to lack parental care by reason of the 
fault or habits of the parents. In that case, there were no factual 
allegations, no evidence at the adjudication hearing, and no 
findings concerning the actions of either the father or mother as 
to their minor daughter. There were allegations regarding 
injuries received by the parents' minor son. Although we are 
aware of the court's holding in that case, we conclude that the 
juvenile court properly adjudicated both Sarah and Jason under 
§ 43-247(3)(a). In the instant case, we do have specific allega
tions and findings as to both juveniles. We reach our conclusion 
based upon a liberal construction of the juvenile code and the 
facts of the case now before us.  

CONCLUSION 
After a de novo review of the record, we conclude that the 

State proved by a preponderance of the evidence that both Sarah 
and Jason were in a situation dangerous to life or limb, or inju
rious to their health or morals. We conclude that the juvenile 
court did not err in adjudicating Sarah and Jason as minors 
under § 43-247(3)(a), nor did the juvenile court err in overrul
ing the parents' motion for new trial. The juvenile court's deci
sion is affirmed.  

AFFIRMED.  

HANNON, J., dissents.
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IN RE INTEREST OF WAYNE SAVILLE, ALLEGED TO BE 

A MENTALLY ILL DANGEROUS PERSON.  

WAYNE SAVILLE, APPELLANT, V. BURT COUNTY 

MENTAL HEALTH BOARD, APPELLEE.  

626 N.W.2d 644 

Filed May 22, 2001. No. A-00-644.  

1. Mental Health: Final Orders: Evidence: Appeal and Error. In reviewing a final 

order made by the district court in mental health commitment proceedings, an appel
late court must affirm the order of the district court unless, as a matter of law, the 
order is not supported by clear and convincing evidence.  

2. Final Orders: Appeal and Error. There are three types of final orders which may 
be reviewed on appeal. The three types are (1) an order affecting a substantial right in 
an action, when such order in effect determines the action and prevents a judgment; 
(2) an order affecting a substantial right made in a special proceeding; and (3) an order 
affecting a substantial right made upon summary application in an action after judg
ment has been rendered.  

3. Mental Health: Courts: Appeal and Error. Commitment proceedings are judicial 
in nature, and the district courts must review the decisions of the mental health boards 
de novo on the record.  

4. Actions: Statutes. A special proceeding entails civil statutory remedies not encom
passed in chapter 25 of the Nebraska Revised Statutes.  

5. Words and Phrases. A substantial right is an essential legal right, not a mere techni
cal right.  

6. Appeal and Error. Errors must be assigned and argued in the party's brief to be con
sidered by an appellate court.  

Appeal from the District Court for Burt County: DARVID D.  
QUIST, Judge. Affirmed.  

Michael J. Tasset, of Johnson & Mock, for appellant.  

Daniel A. Smith, Burt County Attorney, for appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

INBODY, Judge.  
INTRODUCTION 

Wayne Saville appeals the order of the Burt County Mental 
Health Board (Board), as affirmed by the district court, finding 
Saville to be a mentally ill dangerous person, pursuant to Neb.  
Rev. Stat. § 83-1009 (Reissue 1999), and committing him to the 
Lincoln Regional Center. For the reasons recited below, we 
affirm.
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STATEMENT OF FACTS 
On December 15, 1999, the Burt County Attorney filed a peti

tion before the Board alleging that Saville, who was incarcer
ated at the Department of Correctional Services, was a mentally 
ill dangerous person within the meaning of § 83-1009, who pre
sented a substantial risk of harm to other persons and therefore 
must be committed to the custody of the State.  

Pursuant to the petition, a hearing before the Board of the 
Sixth Judicial District was held on December 27 and 28, 1999, 
and evidence was adduced. Following the hearing, on December 
28, the Board issued an order adjudicating Saville as a mentally 
ill dangerous person who presented a substantial risk of serious 
harm to other persons within the near future and was in need of 
Board-ordered treatment. The Board further ordered that Saville 
be retained in custody until such time as the Board determined 
the best available treatment alternative and that Saville undergo 
a psychological examination. Saville did not appeal this 
determination.  

On February 3, 2000, a disposition hearing was held by the 
Board to consider the least restrictive treatment options for 
Saville. At this hearing, a psychiatrist testified that he evaluated 
Saville on January 4 and that as a result of this evaluation, he 
recommended that Saville be confined in a restrictive treatment 
setting.  

That same day, the Board issued an order of final disposition 
finding that there was clear and convincing evidence that Saville 
was a mentally ill dangerous person and that neither voluntary 
hospitalization nor other treatment alternatives less restrictive of 
Saville's liberty than a Board-ordered treatment disposition 
would suffice to prevent the substantial result of harm to others.  
The Board further ordered that Saville be committed to the 
Lincoln Regional Center for inpatient treatment for an indeter
minate time period. Saville then appealed this determination to 
the district court for Burt County, and after a de novo review, the 
district court affirmed the Board's order. Saville now appeals to 
this court.  

ASSIGNMENT OF ERROR 
Saville's sole assigned error is that the district court erred in 

finding that there was clear and convincing evidence to support
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the Board's finding that Saville was a mentally ill dangerous 
person.  

STANDARD OF REVIEW 
[1] In reviewing a final order made by the district court in 

mental health commitment proceedings, an appellate court must 
affirm the order of the district court unless, as a matter of law, the 
order is not supported by clear and convincing evidence. In re 
Interest of Tweedy, 241 Neb. 348, 488 N.W.2d 528 (1992); In re 
Interest of McDonell, 229 Neb. 496, 427 N.W.2d 779 (1988); In 
re Interest of Kinnebrew, 224 Neb. 885, 402 N.W.2d 264 (1987).  

ANALYSIS 
Before we begin our analysis of the issue appealed, we note 

that Saville has appealed from the district court's order affirm
ing the Board's order of final disposition dated February 3, 
2000. Although Saville appeals from the district court's order 
affirming the dispositional order, Saville's assigned error and 
argument relates exclusively to the December 28, 1999, order 
adjudicating Saville to be a mentally ill dangerous person.  
Therefore, we must decide whether or not the December 28 
order adjudicating Saville as a mentally ill dangerous person 
was a final, appealable order.  

Although it has long been held in juvenile cases that an adju
dication order is a final, appealable order, see In re Interest of 
Aufenkamp, 214 Neb. 297, 333 N.W.2d 681 (1983), the issue of 
whether an order adjudicating an individual as a mentally ill 
dangerous person is a final, appealable order has not been 
addressed by the appellate courts of our state.  

[2] There are three types of final orders which may be 
reviewed on appeal. Neb. Rev. Stat. § 25-1902 (Reissue 1995); 
Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682 (1993). The 
three types are (1) an order affecting a substantial right in an 
action, when such order in effect determines the action and pre
vents a judgment; (2) an order affecting a substantial right made 
in a special proceeding; and (3) an order affecting a substantial 
right made upon summary application in an action after judg
ment has been rendered. § 25-1902; Jarrett v. Eichler, supra.
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[3] Commitment proceedings are judicial in nature, and the 
district courts must review the decisions of the mental health 
boards de novo on the record. Neb. Rev. Stat. § 83-1043 
(Reissue 1999); Lux v. Mental Health Board of Polk County, 202 
Neb. 106, 274 N.W.2d 141 (1979).  

The December 28, 1999, order entered by the Board was not 
an order which determined the action and prevented a judgment, 
nor was it an order affecting a substantial right made upon sum
mary application in an action after judgment had been rendered.  
Consequently, we must determine whether the Board's order 
was an order affecting a substantial right made in a special 
proceeding.  

[4] A special proceeding entails civil statutory remedies not 
encompassed in chapter 25 of the Nebraska Revised Statutes. In 
re Estate of Peters, 259 Neb. 154, 609 N.W.2d 23 (2000); State 
v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998); SID No. 1 v.  
Nebraska Pub. Power Dist., 253 Neb. 917, 573 N.W.2d 460 
(1998).  

[5] The order by the Board determining Saville to be a men
tally ill dangerous person is not a statutory remedy encompassed 
within chapter 25 and, thus, involves an order made during a 
special proceeding. However, this does not end our inquiry. To 
be final and appealable, the order must affect a substantial right.  
"A substantial right is an essential legal right, not a mere tech
nical right." Jarrett v. Eichler, 244 Neb. at 314, 506 N.W.2d at 
685.  

Although our research has not revealed any case law analyz
ing whether the substantial rights of an individual are affected 
by an order adjudicating him as a mentally ill dangerous person, 
the Nebraska Supreme Court has conducted an analysis of when 
the substantial rights of a party have been affected by an order 
finding a person not competent to stand trial. In State v.  
Guatney, 207 Neb. 501, 299 N.W.2d 538 (1980), the Nebraska 
Supreme Court determined that an order finding the appellant 
not competent to stand trial and directing him to be confined in 
the Lincoln Regional Center for an indeterminate amount of 
time was a final order in a special proceeding affecting a sub
stantial right. In so holding, the Supreme Court stated:
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We, therefore, find little reason or sense in suggesting that 
one may be deprived of his liberty under a court order find
ing him incompetent . . . and have no recourse from that 
order. The court, by virtue of its order, has .. . denied the 
appellant his liberty for an undetermined time. It is diffi
cult, if not impossible, to see how that order, therefore, 
does not affect a substantial right or is not an order from 
which the appellant should be entitled to appeal pursuant 
to the provisions of § 25-1911.  

207 Neb. at 507-08, 299 N.W.2d at 543.  
In the instant case, the Board adjudicated Saville, for the first 

time on December 28, 1999, as a mentally ill dangerous person 
and ordered him to be retained in custody for an indeterminate 
amount of time pending the entry of an order of final disposi
tion. Like State v. Guatney, supra, we now hold that an order 
adjudicating an individual to be a mentally ill dangerous person 
and ordering him retained for an indeterminate amount of time 
deprives a person of his liberty and that this denial clearly 
affects a substantial right. Because the order dated December 
28, 1999, adjudicating Saville as a mentally ill dangerous person 
pursuant to § 83-1009 was an order affecting a substantial right 
in a special proceeding, the December 28 order was a final order 
from which an appeal may be taken pursuant to § 83-1043.  

Saville's assigned error clearly relates to the sufficiency of 
the evidence to support the Board's order adjudicating Saville as 
a mentally ill dangerous person. As stated above, the adjudica
tion order filed on December 28, 1999, was a final and appeal
able order which had to be appealed within 30 days. See Neb.  
Rev. Stat. § 25-1912 (Supp. 1999). Since no appeal was taken 
from the order adjudicating Saville to be a mentally ill danger
ous person, he may not now question the sufficiency of the evi
dence upon which the Board relied in its adjudication order 
issued December 28. Compare, In re Interest of C.D.C., 235 
Neb. 496, 455 N.W.2d 801 (1990); In re Interest of L.B., A.B., 
and A. T., 235 Neb. 134, 454 N.W.2d 285 (1990).  

[6] Furthermore, Saville makes no assignments of errors, nor 
does he make any arguments, regarding the Board's order of 
final disposition dated February 3, 1999. Errors must be 
assigned and argued in the party's brief to be considered by an
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appellate court. See, In re Interest of A.C., 239 Neb. 734, 478 
N.W.2d 1 (1991) (errors assigned but not argued will not be con
sidered by appellate court); In re Interest of B.M., 239 Neb. 292, 
475 N.W.2d 909 (1991) (errors which are argued on appeal but 
not assigned will not be considered by appellate court).  
However, we have conducted a review for plain error of the dis
trict court's order affirming the Board's order of final disposi
tion. Finding no plain error by the district court, we affirm.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

Kip P. HOOKSTRA, APPELLANT.  

630 N.W.2d 469 

Filed May 22, 2001. No. A-00-791.  

1. Constitutional Law: Ordinances: Judgments: Appeal and Error. The constitu
tionality of an ordinance is a question of law, regarding which an appellate court has 
an obligation to reach a conclusion independent of the decision reached by the trial 
court.  

2. Constitutional Law: Statutes. A facial challenge asserts that no valid application of 
a statute exists because it is unconstitutional on its face.  

3. _: . The doctrine of overbreadth pertains to a statute that is designed to bur
den, punish, or prohibit an activity that is not constitutionally protected, but which 
includes within its scope activities that are protected by the First Amendment to the 
U.S. Constitution.  

4. Constitutional Law: Ordinances: Courts. In a facial challenge to the overbreadth 
and vagueness of an ordinance, a court's first task is to determine whether the ordi
nance reaches a substantial amount of constitutionally protected conduct. If it does 
not, then the overbreadth challenge fails. The court then examines the facial vague
ness challenge and, assuming the enactment implicates no constitutionally protected 
conduct, upholds the challenge only if the enactment is impermissibly vague in all its 
applications.  

5. Constitutional Law: Statutes: Presumptions: Proof. A statute is presumed to be 
constitutional, all reasonable doubts will be resolved in favor of its constitutionality, 
and the unconstitutionality of a statute must be clearly established before it will be 
declared void.  

6. Constitutional Law: Statutes. A statute challenged as overbroad should be con
strued so as to avoid constitutional problems if it is subject to such a limiting con
struction and if such a construction can be reasonably accomplished.  

7. Constitutional Law: Criminal Law: Ordinances: Appeal and Error. An appellate 
court cannot cure an unambiguous, overbroad penal ordinance directed solely at 
speech with a limiting construction.
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8. Police Officers and Sheriffs: Words and Phrases. Official duties means those 
duties performed while enforcing state, local, or federal law.  

9. Constitutional Law: Ordinances: Proof. In order to prevail in a facial attack to the 
constitutionality of an ordinance on the ground of overbreadth, one must show either 
(1) that every application of the ordinance creates an impermissible risk of suppres
sion of ideas or (2) that the ordinance is substantially overbroad, which requires the 
court to find a realistic danger that the ordinance itself will significantly compromise 
recognized First Amendment protections of parties not before the court.  

10. Constitutional Law: States: Legislature: Public Health and Welfare. A state can 
curtail speech when necessary to advance a significant and legitimate state interest, 
and a legislature has discretion in determining what measures are reasonably neces
sary to protect public health, safety, and welfare.  

11. Constitutional Law: Ordinances: Words and Phrases. The ability to conceive of 
an unconstitutional application or to hypothesize situations in which the language of 
an ordinance reaches protected expression does not amount to real and substantial 
overbreadth.  

12. Constitutional Law: Criminal Law: Statutes: Ordinances. The void-for
vagueness doctrine requires that a penal statute or ordinance define the criminal 
offense with sufficient definiteness so that ordinary people can understand what con
duct is prohibited and so that the language of the ordinance or statute does not encour
age arbitrary and discriminatory enforcement.  

13. Constitutional Law: Statutes: Standing. To have standing to assert a claim of 
vagueness, a defendant must not have engaged in conduct which is clearly prohibited 
by the questioned statute and cannot maintain that the statute is vague when applied 
to the conduct of others.  

Appeal from the District Court for Lancaster County, STEVEN 

D. BURNS, Judge, on appeal thereto from the County Court for 
Lancaster County, LAURIE J. YARDLEY, Judge. Judgment of 
District Court affirmed.  

Robert F. Bartle, of Bartle & Geier, for appellant.  

John C. McQuinn, Chief Lincoln City Prosecutor, for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
BACKGROUND 

In the early morning of March 20, 1999, Kip P. Hookstra, 
walking with two friends near the intersection of 13th and 0 
Streets in Lincoln, Nebraska, came upon Officer Mitchell Evans 
of the Lincoln Police Department, who was administering field 
sobriety tests on an individual. Hookstra and his two friends
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crossed 13th Street, walking behind Officer Evans' police car, 
which was parked along 13th Street. Once the group had crossed 
the street, they stood on the sidewalk on the northeast corner of 
the intersection, located about 20 feet from where Officer Evans 
was conducting the field sobriety tests, and silently watched the 
investigation.  

As Officer Evans walked the person suspected of driving 
under the influence of alcoholic liquor (DUI) to the back seat of 
his police car, Hookstra and his friends began to "heckle" 
Officer Evans and his suspect. Officer Evans testified that 
Hookstra "was putting his fist in the air and yelling things like 
'power to the people' and was shouting to the suspect that he 
did not have to cooperate. Officer Evans further testified that 
Hookstra's "heckling" was not derogatory or abusive, but was 
distracting and upsetting the DUI suspect so that Officer Evans 
had to tell the suspect to ignore the heckling. Officer Evans 
stated that he was concerned for his and the suspect's safety, 
because the commotion detracted from his ability to pay atten
tion to the traffic around him and to his DUI suspect, who could 
have potentially been hostile, anxious, or violent, at a time when 
he was standing in a downtown street at "bar break." 

After Officer Evans secured the DUI suspect in the back seat 
of his patrol car, he "told [Hookstra] that he needed to leave. I 
told [Hookstra] they had to walk away, just go away." However, 
Hookstra stood his ground, replying that he was on a public side
walk and did not have to leave. Meanwhile, Hookstra's friends 
were tugging on Hookstra's clothing and pleading with him to 
walk away. After Officer Evans ordered Hookstra to leave two or 
three times, Officer Evans walked toward the group, which was 
still standing on the sidewalk, whereupon, Hookstra began to 
walk backward, facing Officer Evans with his fist raised in the 
air. Officer Evans did not pursue Hookstra, but instead radioed 
other officers for help. Two other officers picked up Hookstra 
about a block from the scene and took him into custody.  

Hookstra was charged in the county court for Lancaster 
County with violating Lincoln Mun. Code § 9.08.050 (1990), 
which makes it unlawful "for any person to intentionally 
or knowingly refuse to comply with an order of a police officer 
made in the performance of official duties at the scene of an
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arrest, accident, or investigation." Hookstra filed a motion to 
quash the complaint, arguing that the ordinance was unconstitu
tionally vague, overbroad, and uncertain, or that it reached a sub
stantial level of constitutionally protected activity. The motion 
was overruled, Hookstra eventually went to trial, and he renewed 
his motion to quash the complaint. We note that for purposes of 
this appeal, a motion to quash or a demurrer is the proper proce
dural method for challenging the facial validity of a statute. State 
v. McKee, 253 Neb. 100, 568 N.W.2d 559 (1997). Hookstra 
adduced no evidence at trial, was found guilty, and was fined 
$100 plus court costs. The district court for Lancaster County 
affirmed Hookstra's conviction. Hookstra timely appealed.  

ASSIGNMENT OF ERROR 
Hookstra assigns as error, restated, that the district court's rul

ing that § 9.08.050 is not, on its face, an unconstitutional infringe
ment of free speech because of its vagueness and overbreadth.  

STANDARD OF REVIEW 
[1] The Court of Appeals has jurisdiction to decide the con

stitutionality of a municipal ordinance. See State v. Champoux, 
5 Neb. App. 68, 555 N.W.2d 69 (1996). The constitutionality of 
an ordinance is a question of law, regarding which an appellate 
court has an obligation to reach a conclusion independent of the 
decision reached by the trial court. Id.  

ANALYSIS 
[2,3] Hookstra argues that the First Amendment bars his con

viction because the Lincoln ordinance under which he was con
victed is facially overbroad and vague. A facial challenge asserts 
that no valid application of a statute exists because it is uncon
stitutional on its face. State v. Kelley, 249 Neb. 99, 541 N.W.2d 
645 (1996). The doctrine of overbreadth pertains to a statute that 
is designed to burden, punish, or prohibit an activity that is not 
constitutionally protected, but which includes within its scope 
activities that are protected by the First Amendment to the U.S.  
Constitution. State v. Schmailzl, 243 Neb. 734, 502 N.W.2d 463 
(1993). Speech protected by the First Amendment to the U.S.  
Constitution includes the free expression or exchange of ideas,
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the communication of information or opinions, and the dissem
ination and propagation of views and ideas, as well as the advo
cacy of causes. McKee, supra. The overbreadth doctrine departs 
from traditional rules of standing, enabling persons who are 
themselves unharmed by a statute to challenge it facially on the 
ground that it may be applied unconstitutionally to others in sit
uations not before the court, and derives from recognition that 
unconstitutional restriction of expression may deter protected 
speech by parties not before the court and thereby escape judi
cial review. Desnick v. Dept. of Prof Reg., 171 Ill. 2d 510, 665 
N.E.2d 1346, 216 Ill. Dec. 789 (1996). See State v. Burke, 225 
Neb. 625, 408 N.W.2d 239 (1987).  

[4] Hookstra does not argue that the evidence does not sustain 
his conviction if the ordinance is constitutional. Thus, as a facial 
challenge to the ordinance, Hookstra's actions are of secondary 
importance. At issue is the facial invalidity of the ordinance and 
not whether Hookstra has improperly been denied the right of 
free speech. In a facial challenge to the overbreadth and vague
ness of an ordinance, a court's first task is to determine whether 
the ordinance reaches a substantial amount of constitutionally 
protected conduct. If it does not, then the overbreadth challenge 
fails. The court then examines the facial vagueness challenge 
and, assuming the enactment implicates no constitutionally pro
tected conduct, upholds the challenge only if the enactment is 
impermissibly vague in all its applications. State v. Groves, 219 
Neb. 382, 363 N.W.2d 507 (1985).  

Hookstra alleges violations of both Nebraska and federal con
stitutional provisions governing due process and free speech.  
We note that article I, § 5, of the Nebraska Constitution, provid
ing that every person "may freely speak . .. being responsible 
for the abuse of that liberty," does not provide any greater pro
tection regarding the overbreadth of statutes than does the 1st 
Amendment to the U.S. Constitution, which prohibits the 
Congress and, through the 14th Amendment, the several states 
from making any law "abridging the freedom of speech." State 
v. Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990). Thus, we need 
not address Hookstra's state and federal constitutional claims 
separately.
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Overbreadth.  
"A statute may be invalidated on its face ... only if its over

breadth is 'substantial,' i.e., when the statute is unconstitutional 
in a substantial portion of cases to which it applies." Id. at 238, 
450 N.W.2d at 406. The requirement that the overbreadth be 
substantial arose from a recognition that the application of the 
overbreadth doctrine is "'"manifestly strong medicine,"'" and 
that "'"there must be a realistic danger that the statute itself 
will significantly compromise recognized First Amendment pro
tections of parties not before the Court for it to be facially chal
lenged on overbreadth grounds."' " Kipf, 234 Neb. at 238, 450 
N.W.2d at 406, quoting Airport Comm'rs v. Jews for Jesus, Inc., 
482 U.S. 569, 107 S. Ct. 2568, 96 L. Ed. 2d 500 (1987).  

To support his overbreadth claim, Hookstra relies heavily on 
Houston v. Hill, 482 U.S. 451, 107 S. Ct. 2502, 96 L. Ed. 2d 398 
(1987), by comparing Lincoln's ordinance to a city ordinance in 
Hill which the court found to be facially overbroad. In Hill, the 
pertinent portion of the ordinance made it unlawful for any per
son to " ' " in any manner . .. interrupt any policeman in the exe
cution of his duty . ... "' " 482 U.S. at 455. Similar to the State's 
argument here, the city of Houston argued in Hill that its ordi
nance banned " ' core criminal conduct"' not protected by the 
First Amendment. 482 U.S. at 459. The majority disagreed, con
cluding that "interrupting" a police officer meant verbal inter
ruption and that therefore the ordinance dealt not with core 
criminal conduct, but with speech. Because the ordinance crim
inalized verbal interruption of an officer "in any manner," the 
ordinance swept beyond unprotected speech, such as "fighting" 
words, thereby encompassing constitutionally protected expres
sion, and invited unfettered police discretion in enforcement of 
the ordinance. Nor-could the plain, unambiguous language of 
the ordinance be "cured" with a limiting construction because 
the enforceable portion of the ordinance amounted to "a general 
prohibition of speech that 'simply has no core' of constitution
ally unprotected expression to which it might be limited." Id. at 
468, quoting Smith v. Goguen, 415 U.S. 566, 94 S. Ct. 1242, 39 
L. Ed. 2d 605 (1974). Hill stands for the proposition that an 
unambiguous ordinance directed at pure speech is constitution
ally suspect if it reaches expression beyond unprotected speech,

204



STATE v. HOOKSTRA 205 
Cite as 10 Neb. App. 199 

i.e., "'fighting' words," Chaplinsky v. New Hampshire, 315 
U.S. 568, 572, 62 S. Ct. 766, 86 L. Ed. 1031 (1942), and there
fore, the Houston ordinance did not receive a limiting construc
tion. See, also, Milwaukee v. Wroten, 160 Wis. 2d 207, 228-29, 
466 N.W.2d 861, 869 (1991) (following resisting officer ordi
nance was overbroad and incapable of limiting construction: 
"Whoever ... shall resist, or any way interfere with any police 
officer ... in the discharge of his duty .... ).  

Hookstra argues that the Lincoln ordinance sweeps more 
broadly than the ordinance in Hill because a peace officer's 
"order" need have nothing to do with interference with or inter
ruption of police duties. Thus, he argues, because police officers 
are practically always performing "official duties," under 
Lincoln's ordinance, an officer could order a citizen to speak, to 
speak falsely, or not to witness "things a citizen has [the] right 
to observe" such as the Rodney King incident, whether such 
activities interfere with police work or not. Brief for appellant at 
24. In other words, he argues, the ordinance does not limit the 
scope of permissible "orders" for which there can be prosecu
tion; therefore, the ordinance reaches constitutionally protected 
expression and is overbroad.  

However, the Lincoln ordinance is distinguishable from the 
ordinance invalidated in Hill, supra. Reducing each ordinance 
to the proscribed criminal conduct, the ordinance in Hill prohib
ited interrupting an officer executing police duties, whereas 
Lincoln's ordinance prohibits disobeying an order given by an 
officer executing police duties. Therefore, while it is true (1) 
that Lincoln's ordinance encompasses a wider range of pro
scribed activity than the ordinance in Hill, given the fact that a 
police officer's "order" may conceivably concern speech or con
duct, and (2) that the language defining the nature and extent of 
an officer's order "made in the performance of official duties" is 
ambiguous, it is precisely these characteristics, as we will later 
discuss, which render the Lincoln ordinance susceptible to a 
limiting construction, which was impossible to do with the ordi
nance in Hill. See, e.g., Cleveland v. Fisher, 62 Ohio Misc. 2d 
792, 611 N.E.2d 1016 (1992) (where not only speech but also 
conduct is implicated in reach of legislative enactment, enact
ment will be declared overbroad only if overbreadth is judged to
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be both real and substantial, in relation to enactment's plainly 
legitimate sweep); Scheunemann v. City of West Bend, 179 Wis.  
2d 469, 507 N.W.2d 163 (Wis. App. 1993) (degree of acceptable 
overbreadth of ordinance will depend on where regulated activ
ity falls on continuum of pure speech at one extreme and pure 
conduct on other). Stated differently, unlike the ordinance in 
Hill, the Lincoln ordinance is not "susceptible of regular appli
cation to protected expression," because depending on the order 
given, the ordinance does not solely punish spoken words or 
expressive conduct as did the ordinance in Hill. Houston v. Hill, 
482 U.S. 451, 467, 107 S. Ct. 2502, 96 L. Ed. 2d 398 (1987).  
Consequently, the finding of overbreadth in Hill does not com
pel the conclusion that the Lincoln ordinance is overbroad.  

The State, on the other hand, points to several cases from 
other jurisdictions in which courts have rejected overbreadth 
challenges to ordinances penalizing "obstruction" of police offi
cers, Wilkerson v. State, 556 So. 2d 453 (Fla. App. 1990), and 
Seattle v. Abercrombie, 85 Wash. App. 393, 945 P.2d 1132 
(1997), or "interfering" with police officers, Fair v. City of 
Galveston, 915 F. Supp. 873 (S.D. Tex. 1996), aff'd 100 F.3d 
953 (5th Cir.). The State argues that the Lincoln ordinance, sim
ilar to the "obstruction" ordinances discussed in those cases, 
penalizes criminal conduct and not speech. The trial court rea
soned similarly, upholding the Lincoln ordinance because "vio
lations occur through defendant's conduct, which differentiates 
it from the ordinance in City of Houston v. Hill." However, we 
disagree with this reasoning, as the plain language of Lincoln's 
ordinance does not solely penalize conduct because an officer's 
order to do or not to do something could easily involve speech, 
conduct, or a combination thereof. In fact, as Hookstra points 
out, Lincoln has separate ordinances which penalize "interfer
ence" with an officer making an arrest, Lincoln Mun. Code 
§ 9.08.020 (1997), and "resistance" to an officer making an 
arrest, Lincoln Mun. Code § 9.08.030 (1997). Alternatively, the 
State argues that a narrowing construction renders the Lincoln 
ordinance valid. While the State's cited authority does not 
involve ordinances penalizing the mere failure to comply with 
an order as the Lincoln ordinance does, those cases demonstrate 
that disorderly conduct and obstruction of police officer statutes
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can be construed to meet constitutional requirements. We find 
that the Lincoln ordinance is susceptible to a narrowing con
struction, and we therefore turn to the rules governing analysis 
of a facial challenge to the constitutionality of a statute.  

[5-7] Several well-established rules govern statutory con
struction when the constitutionality of a statute or ordinance has 
been attacked. A statute is presumed to be constitutional, and all 
reasonable doubts will be resolved in favor of its constitutional
ity, State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000), 
and the unconstitutionality of a statute must be clearly estab
lished before it will be declared void, Dykes v. Scotts Bluff Cty.  
Ag. Socy., 260 Neb. 375, 617 N.W.2d 817 (2000). See State ex 
rel. Stenberg v. Moore, 258 Neb. 199, 602 N.W.2d 465 (1999).  
The duty of the courts to uphold legislation if possible applies 
with particular emphasis to exercises of the police power. 16A 
Am. Jur. 2d Constitutional Law § 172 (1998). Thus, a statute 
challenged as overbroad should be construed so as to avoid con
stitutional problems if it is subject to such a limiting construc
tion, State v. Burke, 225 Neb. 625, 408 N.W.2d 239 (1987), and 
if such a construction can be reasonably accomplished, State v.  
Divis, 256 Neb. 328, 589 N.W.2d 537 (1999). Finally, while an 
appellate court is obligated to adopt a valid construction when 
an ordinance is susceptible to either a valid or an unconstitu
tional construction, see Burke, supra, it cannot "cure" an unam
biguous, overbroad penal ordinance directed solely at speech 
with a limiting construction. Houston v. Hill, 482 U.S. 451, 107 
S. Ct. 2502, 96 L. Ed. 2d 398 (1987).  

The Lincoln ordinance penalizes the intentional or knowing 
"refus[al] to comply with an order of a police officer made in the 
performance of official duties at the scene of an arrest, accident, 
or investigation." § 9.08.050. The phrase "official duties" con
notes orders made while officers are acting in their capacity as 
police officers. "Official" means "[o]f or relating to an office or 
position of trust or authority" or "[a]uthorized or approved by a 
proper authority." Black's Law Dictionary 1114 (7th ed. 1999).  
The Lincoln ordinance also requires that an officer's order be 
made at the scene of an arrest, accident, or investigation.  
Admittedly, this phrase encompasses much of the activity a 
peace officer engages in, especially since we have recognized a
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peace officer's general duty to "keep the peace" at all times. See 
State v. Wilen, 4 Neb. App. 132, 539 N.W.2d 650 (1995).  

[8] In affirming Hookstra's conviction, the district court 
stated that "[t]he arguments of [Hookstra] ignore the condition 
of the statute that the order be made 'in the performance of offi
cial duties.'" We agree. "Official" duties means those duties 
performed while enforcing state, local, or federal law. Before 
the disobedience of an order made in the performance of official 
duties can be criminalized, the order must be lawful, i.e., does 
not offend state, local, or federal law. Therefore, we construe the 
word "order" in the Lincoln ordinance by adding the "gloss" 
that it be a "lawful order." 

This limiting construction distinguishes the Lincoln ordi
nance from that invalidated in Hill, 482 U.S. at 455 (ordinance 
held overbroad which penalized "interruption" of any police 
officer in any manner "'"in the execution of his duty"'").  
Unlike Houston's ordinance in Hill, Lincoln's ordinance is nar
rowly tailored, because given our construction, it prohibits non
compliance with only those police orders which are lawful.  
Officers are not always engaged in official duties, nor are they 
always "at the scene of an arrest, accident, or investigation" as 
the ordinance requires. Consequently, the "official duties" limi
tation of the ordinance, together with the requirement that the 
order be "lawful," prevents unconstitutional police activity, such 
as interference with protected speech, while sufficiently nar
rowing the scope of proscribed conduct, for instance, the failure 
to leave a crime scene so as to avoid contamination of evidence.  
See Com. v. DeFrancesco, 481 Pa. 595, 393 A.2d 321 (1978) 
(concluding that disorderly conduct statute penalizing refusal to 
comply with dispersal order was not so broad as to permit police 
unfettered discretion in enforcement).  

Hookstra points out that almost all official police work involves 
"investigation" and that thus, the ordinance has "a chilling 
effect on First Amendment rights." Brief for appellant at 12.  
However, any order must conform to the law and must be made 
during "official duties." For example, Hookstra's claim that the 
ordinance would permit an officer to order onlookers to remove 
their clothing is without merit because such order violates Neb.  
Rev. Stat. § 28-806 (Reissue 1995) (public indecency) or Neb.
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Rev. Stat. § 28-805 (Reissue 1995) (debauching a minor) and 
therefore such order would be unlawful and unenforceable.  
Moreover, the U.S. Supreme Court has held that "one cannot be 
punished for failing to obey the command of an officer if that 
command is itself violative of the Constitution." Wright v.  
Georgia, 373 U.S. 284, 291-92, 83 S. Ct. 1240, 10 L. Ed. 2d 349 
(1963). Thus, failing to comply with an order directed at pure 
speech, unless the speech constitutes "fighting words," is not 
punishable under the Lincoln ordinance.  

[9] We return to Hookstra's burden of proof: In order to pre
vail in a facial attack to the constitutionality of an ordinance on 
the ground of overbreadth, Hookstra must show either (1) that 
every application of the ordinance creates an impermissible risk 
of suppression of ideas or (2) that the ordinance is "substan
tially" overbroad, which requires the court to find a realistic 
danger that the ordinance itself will significantly compromise 
recognized First Amendment protections of parties not before 
the court. See, State v. Kipf, 234 Neb. 227, 450 N.W.2d 397 
(1990). See, also, Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 
836 (1991). In his brief, Hookstra points to hypothetical situa
tions where Lincoln's ordinance would unconstitutionally 
restrict free speech, but if the order is lawful, as we have 
required, this argument fails. Moreover, an ordinance is not ren
dered unconstitutionally overbroad simply because in hypothet
ical situations, speech which would ordinarily be constitution
ally protected could be impacted or curtailed. Houston v. Hill, 
482 U.S. 451, 107 S. Ct. 2502, 96 L. Ed. 2d 398 (1987); 
Milwaukee v. Wroten, 160 Wis. 2d 207, 466 N.W.2d 861 (1991).  
See, also, Harper v. Crockett, 868 F. Supp. 1557 (E.D. Ark.  
1994) (police department rule prohibiting conduct unbecoming 
officer was not unconstitutionally overbroad because it might 
impact constitutionally protected speech in hypothetical situa
tions). Hookstra has not shown, nor does he argue, that every 
application of Lincoln's ordinance creates an impermissible risk 
of suppression of ideas or speech. Nor does he address why 
Lincoln's ordinance, which is presumed constitutional and 
which must be given a valid construction even if constitutionally 
suspect, is not subject to a limiting construction.
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[10] Hookstra has not shown that Lincoln's ordinance will 
significantly compromise others' First Amendment rights.  
Admittedly, officers' orders under the Lincoln ordinance could 
impact speech, conduct, or a combination thereof. Although 
"conduct" may entail some elements of expression or speech, 
when "speech" and "nonspeech" are combined in a citizen's 
activities, a sufficiently important governmental interest in reg
ulating the nonspeech element can justify incidental limitations 
on First Amendment freedoms. Major Liquors, Inc. v. City of 
Omaha, 188 Neb. 628, 198 N.W.2d 483 (1972). See, also, In re 
Anderson, 69 Neb. 686, 96 N.W. 149 (1903) (Omaha ordinance 
penalizing distribution of circulars on public streets and side
walks was not invalid simply because it may have incidentally 
affected exercise of First Amendment rights); State v. Martin, 
532 P.2d 316 (Alaska 1975) (under disorderly conduct statute, 
court interpreted "lawful order" as one where person's conduct 
or speech substantially impedes officer during arrests, investi
gations, or other actions ensuring public safety). Furthermore, a 
state can curtail speech when necessary to advance a significant 
and legitimate state interest, and a legislature has discretion in 
determining what measures are reasonably necessary to protect 
public health, safety, and welfare. State v. Schmailzl, 243 Neb.  
734, 502 N.W.2d 463 (1993). Finally, protected speech may be 
subject to reasonable time, place, and manner restrictions. State 
v. Kelley, 249 Neb. 99, 541 N.W.2d 645 (1996).  

[11] Given the State's authority to curtail expression when 
legislating for the public welfare, together with our requirement 
that orders from peace officers be lawful in a prosecution under 
the Lincoln ordinance, the ordinance does not significantly com
promise citizens' First Amendment rights. The Lincoln ordi
nance applies to many situations in which speech is not 
involved, and those situations in which it would restrict pure 
speech seem comparatively few. The ability to conceive of an 
unconstitutional application or to hypothesize situations in 
which the language of the ordinance reaches protected expres
sion does not amount to real and substantial overbreadth.  
Houston v. Hill, supra; Milwaukee v. Wroten, supra (striking 
down resisting officer ordinance as overbroad). Moreover, while 
the language in Lincoln's ordinance is admittedly broad, the
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First Circuit Court of Appeals, in addressing an overbreadth 
challenge, has held that the statutory language which forbids 
failing "' [to] comply with . . . the direction of Federal protec
tive officers'" cannot be made much more precise "without sig
nificantly impeding the government's ability to achieve the 
legitimate objectives at which the [failure to comply] regulation 
is aimed." United States v. Bader, 698 F.2d 553, 556 (1st Cir.  
1983).  

The Supreme Court of Alabama recently rejected an over
breadth challenge to a city ordinance nearly identical to the 
Lincoln ordinance. See Ex parte Battles, 771 So. 2d 503 (Ala.  
2000). In Ex parte Battles, the ordinance penalized "' fail[ing] to 
obey the direction or order of a member of the police department 
of the city while such member is acting in an official capacity in 
carrying out his duties."' Id. at 504. Similar to Hookstra's argu
ment here, Battles argued that the city ordinance was overbroad 
because there was no limit to its scope. Disagreeing, the Alabama 
Supreme Court reached the same conclusion that we have: 

The ordinance is in fact limited in scope; it restricts itself 
to any order made by an officer "acting in an official 
capacity in carrying out his duties." An officer can give 
only lawful orders if he is acting in his official capacity. If 
an officer's order is unlawful, then, in giving the order, the 
officer is no longer acting within his official capacity.  

(Emphasis supplied.) Id. at 505. Federal courts have likewise 
upheld laws penalizing noncompliance with an officer's order.  
See, United States v. Bader supra (regulation forbidding failure 
to obey directives of federal protective officers was not uncon
stitutionally overbroad); United States v. Shiel, 611 F.2d 526 
(4th Cir. 1979) (holding that regulation requiring persons on 
government property to comply with posted signs and orders of 
federal officers, when construed as extending only to proper 
orders, was not overbroad). Compare State v. Nickerson, 120 
N.H. 821, 424 A.2d 190 (1980) (holding that disorderly conduct 
statute penalizing refusal to comply with lawful order to dis
perse was overbroad because police have unfettered discretion 
under statute's language).  

The thrust of Hookstra's argument is that "in a free country, 
persons may not be lawfully required to 'follow orders' of any
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person in uniform," and we obviously reject that argument 
because it overreaches. Reply brief for appellant at 4. Although 
the First Amendment permits scrutiny and criticism of police 
work, "there is a fine line between legitimate criticism of police 
and the type of criticism that interferes with the very purpose of 
having police officers." Houston v. Hill, 482 U.S. 451, 480, 107 
S. Ct. 2502, 96 L. Ed. 2d 398 (1987) (Powell, J., concurring in 
part and dissenting in part). Given our limiting construction, 
Lincoln's ordinance is a constitutionally permissible prohibition 
of a citizen's refusal to comply with lawful orders given by 
police during arrests, accidents, or investigations. In some 
instances, First Amendment rights "are subject to the elemental 
need for order without which the guarantees of civil rights to 
others would be a mockery." 16A Am. Jur. 2d Constitutional 
Law § 492 at 495 (1998). In conclusion, Lincoln's ordinance 
may impact protected speech while reaching unlawful conduct 
(e.g., citizen trampling over murder crime scene can be ordered 
to leave and can be prosecuted if he or she does not, even though 
he or she is also telling onlookers his or her opinion of the 2000 
presidential election). See authority cited infra. However, that 
effect does not invalidate the ordinance on its face and prevent 
the city from using the ordinance against conduct which is 
unlawful, in our example, the citizen's contamination of the 
crime scene. Having found that Lincoln's ordinance is not sub
stantially overbroad, we turn to the issue of the ordinance's 
alleged vagueness.  

Vagueness.  
[12,13] The void-for-vagueness doctrine requires that a penal 

ordinance or statute define the criminal offense with sufficient 
definiteness so that ordinary people can understand what con
duct is prohibited and so that the language of the ordinance or 
statute does not encourage arbitrary and discriminatory enforce
ment. See State v. Beyer, 260 Neb. 670, 619 N.W.2d 213 (2000).  
The test for determining whether a statute is vague is whether it 
forbids or requires the doing of an act in terms so vague that per
sons of common intelligence must necessarily guess at its mean
ing and may differ as to its application. State v. Irons, 254 Neb.  
18, 574 N.W.2d 144 (1998). To have standing to assert a claim
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of vagueness, a defendant must not have engaged in conduct 
which is clearly prohibited by the questioned statute and cannot 
maintain that the statute is vague when applied to the conduct of 
others. Id.  

Here, Hookstra's conduct clearly meets the elements of the 
Lincoln ordinance, which requires that (1) a peace officer give a 
lawful order; (2) the officer is performing official duties; (3) the 
incident occurs at the scene of an arrest, accident, or investiga
tion; and (4) the defendant intentionally or knowingly refuses to 
comply with the officer's order. Officer Evans testified that he 
ordered Hookstra to leave the scene several times after he had 
placed the DUI suspect in his patrol car. Officer Evans was 
undisputedly conducting a DUI investigation, an obviously offi
cial function, in downtown Lincoln when he ordered Hookstra 
to leave the area.  

Officer Evans' order was lawful. The evidence was that 
Hookstra and his two friends began yelling at Officer Evans dur
ing his DUI investigation and were yelling to the suspect to not 
cooperate with Officer Evans. The DUI investigation occurred 
at 1:30 a.m., shortly after the numerous downtown bars close.  
The investigation was taking place in the street in downtown 
Lincoln, and Hookstra's yelling made the suspect nervous and 
upset. Therefore, Officer Evans had legitimate concerns about 
his own safety and that of the DUI suspect and thus was well 
within his authority in ordering Hookstra to leave the area for 
everyone's safety. Officer Evans testified that "I was giving 
[Hookstra] orders to leave that area so I could finish my inves
tigation." Clearly, an officer may order onlookers whose disrup
tive behavior poses a threat to the safety of the officer and his 
suspect to leave the scene of an arrest. See, Seattle v.  
Abercrombie, 85 Wash. App. 393, 945 P.2d 1132 (1997) (ability 
of police officers to restrict public access to crime scene serves 
significant governmental interest both in facilitating thorough 
investigation and ensuring safety of everyone at scene); 
Wilkerson v. State, 556 So. 2d 453, 456 (Fla. App. 1990) (under 
Florida statute penalizing obstruction of police work "[p]olice 
officers may lawfully demand that citizens move on and away 
from the area of a crime without impermissibly infringing upon 
the citizen's First Amendment rights"); State v. Manning, 146
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N.J. Super. 589, 591, 370 A.2d 499, 500 (1977) (under New 
Jersey statute penalizing interference with police work, court 
found it "perfectly reasonable" for arresting officer to require no 
distraction from passenger when conducting DUI investigation).  

Hookstra intentionally or knowingly refused to comply with 
Officer Evans' lawful orders to leave the area. Despite Officer 
Evans' orders to leave, Hookstra remained on the corner side
walk. After the orders, Hookstra's two companions tugged on 
his clothing and pleaded with him to leave, thus indicating that 
the companions "understood the order and the need to comply." 
Brief for appellee at 15.  

Because Hookstra's conduct clearly falls within that pro
scribed by Lincoln's failure-to-comply ordinance, he lacks stand
ing to raise the issue of the ordinance's vagueness. We note that 
Hookstra does not challenge the sufficiency of the evidence to 
show a violation of the ordinance if it is constitutional. Having 
found no merit to Hookstra's overbreadth claim, we uphold the 
constitutionality of the ordinance and affirm the conviction.  

AFFIRMED.  

DALE G. GERNSTEIN, APPELLANT, V.  

ARTHUR ALLEN, APPELLEE.  

630 N.W2d 672 

Filed May 29, 2001. No. A-00-233.  

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent from the lower court's 
decision.  

2. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

3. Judges: Words and Phrases. An abuse of discretion occurs when the trial judge's 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition.  

4. Moot Question: Time: Appeal and Error. Appeals involving the granting of a pro
tection order will almost always be moot before the case is heard because of the time
limited nature of a protection order.
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5. Moot Question: Appeal and Error. Under certain circumstances, an appellate court 
may entertain the issues presented by a moot case when the claims presented involve 
a matter of great public interest or when other rights or liabilities may be affected by 
the case's determination.  

6. _: _ . The public interest exception to the rule precluding consideration of 
issues on appeal due to mootness requires a consideration of the public or private 
nature of the question presented, the desirability of an authoritative adjudication for 
future guidance of public officials, and the likelihood of future recurrence of the same 
or a similar problem.  

7. Criminal Law: Convictions: Sentences: Moot Question: Time. An appeal from a 
criminal conviction is not moot, even though a sentence for a criminal conviction has 
been fully served, when the defendant is subjected to collateral consequences result
ing from the criminal conviction.  

8. Motions for New Trial: Judgments: Appeal and Error. The purpose of a new trial 
motion is to give the trial court an opportunity after judgment to review and correct 
alleged errors in the previous proceedings.  

9. Motions for New Trial: Judges. The discretion of a trial court in ruling on a motion 
for new trial is only the power to apply the statutes and legal principles to all facts of 
the case; a new trial may be granted only where legal cause exists.  

10. Motions for New Trial: Appeal and Error. A motion for new trial is to be granted 
only when error prejudicial to the rights of the unsuccessful party has occurred.  

11. Evidence: New Trial. The submission of an issue on which the evidence is insufficient 
to sustain an affirmative finding is generally prejudicial and results in a new trial.  

12. Trial: Judges. A trial judge has broad discretion over the conduct of a trial.  
13. Judges: Witnesses: Due Process. Neb. Rev. Stat. § 27-614(1) (Reissue 1995) gives 

judges the right to call witnesses, but it also gives parties the right to cross-examine 
such witnesses. This discretionary power permits the trial court to bring out the true 
facts of the case, although the court must act impartially and not prejudice a party.  

Appeal from the District Court for Douglas County: GARY B.  
RANDALL, Judge. Affirmed.  

John V. McNamara for appellant.  

Ann M. Grottveit and Robert J. Becker, of Stalnaker, Becker, 
Buresh, Gleason & Farnham, P.C., for appellee.  

HANNON, CARLSON and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Dale G. Gernstein appeals from an order of the district court 
for Douglas County, filed on January 25, 2000, which sustained 
Arthur Allen's motion for new trial on a judgment obtained by 
Gernstein. Allen sought a new trial on the harassment protection
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order, which the court had granted Gernstein against Allen on 
December 2, 1999. For the reasons stated below, we affirm.  

BACKGROUND 
On November 1, 1999, Gernstein filed a petition and affidavit 

to obtain a harassment protection order against Allen, his former 
business associate. Gernstein alleged threatening telephone calls 
by Allen to Gernstein on October 27 and 31 and a confrontation 
at Gernstein's residence on November 1, wherein Allen 
allegedly blocked Gernstein's vehicle in his driveway and 
jumped into the back of Gernstein's truck as Gernstein started to 
pull away. The court issued an ex parte protection order on 
November 1, and the matter was subsequently tried to the bench 
on December 2. Apparently, Allen also filed an application for a 
protection order against Gernstein, which was heard by the court 
on that date as well.  

Gernstein appeared pro se at the December 2, 1999, hearing.  
Although Allen was represented by counsel, he was questioned 
by the court. Gernstein's testimony revealed that he had been 
working for Allen performing auto repossessions. Although the 
record is not entirely clear as to the reasons, Gernstein quit his 
job and severed any personal ties with Allen, apparently follow
ing a dispute concerning Allen's leaning on Gernstein's truck.  
Gernstein alleged that Allen called him on approximately 
Friday, October 23, to tell Gernstein to remove his personal 
property from Allen's office. Gernstein admitted, upon ques
tioning by the court, that he removed his personal items from 
Allen's property without Allen's being present. In response to 
the court's questions about whether Gernstein had Allen's per
mission to enter his property, Gernstein responded that he "usu
ally had access to the property." 

Gernstein went on to indicate that he informed Allen that he 
would remove his property as soon as possible, that he went to 
the office on Monday morning during business hours when 
Allen's associates were present, and that he removed his per
sonal property. The court then noted that Gernstein alleged the 
receipt of harassing telephone calls and death threats in his 
application for the harassment protection order, and questioned 
Allen in this regard. Allen indicated that he did contact
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Gernstein after the removal of property from the office and that 
he was not "'cussing & swearing"' at Gernstein or otherwise 
threatening him. Allen stated that he wanted Gernstein to 
retrieve a log splitter from Allen's cabin in Allen's presence and 
that he also contacted Gernstein with his concerns regarding a 
missing weapon. Allen testified that Gernstein subsequently 
went to Allen's cabin, cut the locks and chains on the gate, 
removed the log splitter, and made threatening statements to 
Allen. Allen initially denied contact with Gernstein after 
October 29, 1999, but when the court questioned him about the 
alleged November 1 incident, Allen indicated that he went to 
Gernstein's residence to confront Gernstein regarding the 
removal of property from Allen's cabin on that date. Allen testi
fied that he got into the back of Gernstein's truck to "get a key 
out of it." The record is not absolutely clear whether Allen 
agreed with the court's statement that in order for Gernstein to 
remove Allen from the truck, Gernstein had to drive to the 
"Douglas County License office," or whether Allen was merely 
agreeing that he would be more responsive to the court's ques
tions. The testimony on Gernstein's efforts to remove Allen 
from his truck was as follows: 

"THE COURT: So you were in his truck, and, in order for 
him to get you out of the truck, he had to drive to the Douglas 
County License office, right? MR. ALLEN: The bed. . . . THE 
COURT: I understand that. MR ALLEN: Yes, sir." Allen was not 
allowed to elaborate on this issue, nor did Gernstein testify 
directly concerning the November 1, 1999, incident. Allen indi
cated, in response to further questions from the court, that he did 
not have permission to get into Gernstein's truck; that Gernstein 
threw a key at him, which went into the bed of Gernstein's truck; 
and that Allen then jumped in the truck bed to retrieve the key.  
At the end of the hearing, the court stated that it did not find 
probable cause to sustain a harassment protection order against 
Gernstein, but it did find probable cause to sustain the protection 
order against Allen by Gernstein.  

Following the December 2, 1999, hearing, the court entered 
an order continuing the previously entered ex parte protection 
order against Allen until November 1, 2000, 1 year from the date 
of entry. Allen filed a motion for new trial-reconsideration on
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December 9, 1999, asserting that the court's decision was not 
sustained by sufficient evidence and was contrary to law. The 
court conducted a hearing on Allen's motion on January 20, 
2000. No evidence was presented at this hearing, but Allen's 
attorney argued that Allen was not able to present his entire case 
at the previous hearing and that there was not sufficient evi
dence to sustain the protection order against him. Allen's coun
sel did not mention, specifically, what evidence, if any, the court 
was unable to previously consider, but informed the court that 
Allen was a private investigator, and expressed concerns regard
ing the possible effect that the harassment protection order 
might have on Allen's private investigator's license. The court 
noted that the protection order would prevent Allen from pos
sessing guns. Upon reviewing the transcript from the December 
2, 1999, hearing, the court granted Allen's motion for new trial
reconsideration of the protection order. The court filed an order 
on January 25, 2000, sustaining Allen's motion for new trial
reconsideration and setting the matter for hearing. Gernstein 
subsequently perfected his appeal to this court.  

ASSIGNMENTS OF ERROR 
Gernstein asserts that the district court erred in setting aside 

its previous order and ordering a new trial by applying the 
wrong scope of review and failing to consider the evidence 
which supported the court's original judgment in the light most 
favorable to Gemstein as the originally successful party.  

STANDARD OF REVIEW 
[1] A jurisdictional question that does not involve a factual 

dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde
pendent from the lower court's decision. Hauser v. Hauser, 259 
Neb. 653, 611 N.W.2d 840 (2000).  

[2] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Sharkey v. Board of Regents, 260 Neb.  
166, 615 N.W.2d 889 (2000).  

[3] An abuse of discretion occurs when the trial judge's rea
sons or rulings are clearly untenable, unfairly depriving a litigant
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of a substantial right and denying just results in matters submit
ted for disposition. Sharkey v. Board of Regents, supra.  

ANALYSIS 
Mootness.  

[4] In the present case, the protection order expired on 
November 1, 2000. Once the order expired, Gernstein and Allen 
were no longer affected by it, and the protection order issues 
before this court as they relate to Gernstein and Allen became 
moot. Appeals involving the granting of a protection order will 
almost always be moot before the case is heard because of the 
time-limited nature of a protection order. Hauser v. Hauser, 
supra. See, Hron v. Donlan, 259 Neb. 259, 609 N.W.2d 379 
(2000); Elstun v. Elstun, 257 Neb. 820, 600 N.W.2d 835 (1999).  

[5,6] However, under certain circumstances, an appellate 
court may entertain the issues presented by a moot case when 
the claims presented involve a matter of great public interest or 
when other rights or liabilities may be affected by the case's 
determination. Hauser v. Hauser supra. The public interest 
exception to the rule precluding consideration of issues on 
appeal due to mootness requires a consideration of the public or 
private nature of the question presented, the desirability of an 
authoritative adjudication for future guidance of public officials, 
and the likelihood of future recurrence of the same or a similar 
problem. Hron v. Donlan, supra.  

[7] At oral argument, Gernstein's counsel admitted that the 
expired protection order does not affect any other rights or lia
bilities of his client. Allen's counsel argued that the granting of 
the protection order is a "stigma" or "black mark" on Allen's 
record, which may subject him to future difficulties in his pro
fession as a private investigator. The Nebraska Supreme Court 
has recognized that an appeal from a criminal conviction is not 
moot, even though a sentence for a criminal conviction has been 
fully served, when the defendant is subjected to "collateral con
sequences" resulting from the criminal conviction. State v.  
Patterson, 237 Neb. 198, 204,465 N.W.2d 743, 748 (1991). The 
record is devoid of any evidence in the present case to show that 
Allen was criminally convicted of any crime resulting from the 
issuance of the protection order, or that any other rights or
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liabilities were actually affected by its issuance. Accordingly, 
we find that this exception to the mootness doctrine is inappli
cable in the present case. See, Hauser v. Hauser supra; Hron v.  
Donlan, supra.  

With regard to the public interest exception, the Nebraska 
Supreme Court in Elstun v. Elstun, supra, affirmed this court's 
determination that the case fell into the public interest exception 
to the mootness doctrine because the issue raised on appeal-the 
proper disposition of applications for protection orders-was a 
matter of public interest. Although the error assigned and the 
issues raised in the present appeal are not identical to those in 
Elstun, the parties essentially dispute whether the lower court 
properly disposed of Gernstein's application for a protection 
order against Allen. This case raises the issue of the duration of 
the protection order hearing and the ability of the litigants to pre
sent evidence, which we believe has significance beyond this 
particular case. Accordingly, we do find the public interest 
exception to the mootness doctrine applicable to the present case.  

Motion for New Trial.  
Gernstein asserts that the district court erred in setting aside its 

previous order and ordering a new trial by applying the wrong 
scope of review and failing to consider the evidence which sup
ported the court's original judgment in the light most favorable 
to Gernstein as the originally successful party. Gernstein first 
argues that the proper scope of review by the district court in 
reviewing its own decision at a motion for new trial is that the 
factual findings, orders, and conclusions of the trial court have 
the effect of a jury verdict and will not be set aside unless clearly 
wrong. Gernstein cites Wells Fargo Alarm Serv. v. Nox-Crete 
Chem., 229 Neb. 43, 424 N.W.2d 885 (1988), and Mason v.  
Schumacher, 231 Neb. 929, 439 N.W.2d 61 (1989), in support of 
this proposition. The above cases do not stand for the proposition 
asserted by Gernstein in his brief with regard to the district 
court's consideration of a motion for new trial, nor do they reflect 
the standard of review applicable to our own appellate review of 
a ruling on a motion for new trial. Rather, they set forth the stan
dard for appellate review of a lower court's judgment or verdict.
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The correct standard of review, for this court's consideration 
of an appeal from a lower court's ruling on a motion for new 
trial, is that a motion for new trial is addressed to the discretion 
of the trial court, whose decision will be upheld in the absence 
of an abuse of that discretion. Sharkey v. Board of Regents, 260 
Neb. 166, 615 N.W.2d 889 (2000). Neb. Rev. Stat. § 25-1142 
(Cum. Supp. 2000) defines "new trial" and provides the grounds 
upon which a new trial may be obtained, as follows: 

A new trial is a reexamination in the same court of an 
issue of fact after a verdict by a jury, report of a referee, or 
a trial and decision by the court. The former verdict, report, 
or decision shall be vacated and a new trial granted on the 
application of the party aggrieved for any of the following 
causes affecting materially the substantial rights of such 
party: (1) Irregularity in the proceedings of the court, jury, 
referee, or prevailing party or any order of the court or ref
eree or abuse of discretion by which the party was pre
vented from having a fair trial; (2) misconduct of the jury 
or prevailing party; (3) accident or surprise, which ordi
nary prudence could not have guarded against; (4) exces
sive damages, appearing to have been given under the 
influence of passion or prejudice; (5) error in the assess
ment of the amount of recovery, whether too large or too 
small, if the action is upon a contract or for the injury or 
detention of property; (6) that the verdict, report, or deci
sion is not sustained by sufficient evidence or is contrary to 
law; (7) newly discovered evidence, material for the party 
applying, which the moving party could not, with reason
able diligence, have discovered and produced at the trial; 
and (8) error of law occurring at the trial and excepted to 
by the party making the application.  

[8-11] The purpose of a new trial motion is to give the trial 
court an opportunity after judgment to review and correct alleged 
errors in the previous proceedings. Brandt v. Mayer, 196 Neb.  
751, 246 N.W.2d 203 (1976). The discretion of a trial court in 
ruling on a motion for new trial is only the power to apply the 
statutes and legal principles to all facts of the case; a new trial 
may be granted only where legal cause exists. Nelson v. City of
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Omaha, 256 Neb. 303, 589 N.W.2d 522 (1999). A motion for 
new trial is to be granted only when error prejudicial to the rights 
of the unsuccessful party has occurred. Heye Farms, Inc. v. State, 
251 Neb. 639, 558 N.W.2d 306 (1997). The submission of an 
issue on which the evidence is insufficient to sustain an affirma
tive finding is generally prejudicial and results in a new trial.  
Hoffart v. Hodge, 5 Neb. App. 838, 567 N.W.2d 600 (1997).  

In the present case, in his motion for new trial-reconsideration, 
Allen asserted that the court's decision, in granting the protection 
order against him, was not sustained by sufficient evidence and 
was contrary to law. Neb. Rev. Stat. § 28-311.02(2) (Cum. Supp.  
2000) defines harassment as follows: 

(a) Harass means to engage in a knowing and willful 
course of conduct directed at a specific person which seri
ously terrifies, threatens, or intimidates the person and 
which serves no legitimate purpose; and 

(b) Course of conduct means a pattern of conduct com
posed of a series of acts over a period of time, however 
short, evidencing a continuity of purpose, including a 
series of acts of following, detaining, restraining the per
sonal liberty of, or stalking the person or telephoning, con
tacting, or otherwise communicating with the person.  

Gernstein alleges that Allen's counsel did not address the suffi
ciency of the evidence in arguments at the January 20, 2000, 
hearing, that counsel introduced a new issue in referring to 
potential problems the protection order might cause with Allen's 
private investigator's license, and that the court's decision was 
then based upon this "new evidence." 

At the January 20, 2000, hearing, Allen's attorney noted that 
the previous hearing was held for approximately 10 minutes; 
alleged that during that hearing, Gernstein spoke at length 
regarding many issues not directly related to the protection 
order; and noted that in reviewing the transcript from the previ
ous hearing, it appeared that the court had based its decision on 
the events of November 1, 1999. Allen's attorney did also advise 
the court that Allen was a private investigator and expressed 
concern that Allen may be prejudiced in the future due to the 
existence of the protection order. The court then requested to 
review the record of the December 2 hearing. After reviewing
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the record, the court granted Allen's motion. We find nothing in 
the court's statements made at the close of the January 20, 2000, 
hearing or in its subsequent order granting Allen's motion to 
indicate that its decision was based on something other than its 
review of the actual record from the December 2, 1999, hearing.  
The court reviewed the record and evidently agreed with Allen's 
assertion that he had not been allowed ample time to present evi
dence at the previous hearing.  

[12,13] Upon our own review of the record, we agree that 
Allen was not given ample opportunity to present his side of the 
case and that the order of December 2, 1999, was not sustained 
by sufficient evidence. It is undisputed that a trial judge has 
broad discretion over the conduct of a trial. Robison v. Madsen, 
246 Neb. 22, 516 N.W.2d 594 (1994). Neb. Rev. Stat.  
§ 27-614(1) (Reissue 1995) gives judges the right to call wit
nesses, but it also gives parties the right to cross-examine such 
witnesses. Elstun v. Elstun, 257 Neb. 820, 600 N.W.2d 835 
(1999). This discretionary power permits the trial court to bring 
out the true facts of the case, although the court must act impar
tially and not prejudice a party. Scudder v. Haug, 201 Neb. 107, 
266 N.W.2d 232 (1978).  

In the present case, the bill of exceptions from the December 
2, 1999, hearing is 812 pages in length. The first five pages of the 
bill of exceptions contain Gemstein's testimony regarding 
events prior to November 1. At that point in the hearing, the 
court noted that it "need[ed] [Gernstein] to get to the point" and 
that "[t]his is scheduled for 15 minutes. We've got four left." 
Gernstein himself never actually provided testimony concerning 
the November I incident, nor did the court inquire of Gernstein 
as to whether the allegations in his application for the protection 
order were accurate. The court addressed a few brief questions 
to Allen regarding the November I incident, specifically asking 
if Allen got into Gernstein's truck. The court did not inquire or 
allow Allen to fully explain the events on that day. The court 
clearly required short, succinct answers from Allen to bring the 
hearing to a close within the allotted timeframe. Allen was not 
allowed to provide any background information regarding the 
parties' relationship or his view as to how these events arose.  
Allen's response to the court's question about his removal from
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Gernstein's truck was ambiguous, he denied blocking 
Gernstein's driveway, and he denied "'cussing & swearing'" at 
Gernstein or making threats during previous telephone conver
sations. By questioning Allen, after cutting off Gernstein's ram
bling explanation of events, in a manner designed to conclude 
the hearing within the remaining 4 minutes of the allotted time
frame, the court limited its ability to bring out the true facts of 
the case. The court's actions also certainly chilled any attempts 
that Allen's attorney might have made toward that end, thus 
prejudicing Allen's ability to present his side of the November 1 
events. We find that the trial court did not abuse its discretion in 
sustaining Allen's motion for new trial as the record from the 
December 2 hearing was insufficient to sustain the protection 
order against Allen. Accordingly, we affirm the trial court's 
decision to grant Allen's motion for new trial.  

CONCLUSION 
The trial court did not abuse its discretion in sustaining 

Allen's motion for new trial as the protection order against him 
was not sustained by sufficient evidence. Accordingly, we affirm 
the trial court's decision to grant Allen's motion for new trial.  

AFFIRMED.  

LINDA J. BERTCH, APPELLEE, v. GREGORY SHELLY 

AND JACK SHELLY, APPELLANTS.  

628 N.W.2d 292 

Filed May 29, 2001. No. A-00-268.  

1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 

the discretion of the trial court, whose decision will be upheld in the absence of an 

abuse of discretion.  
2. : -. A motion for new trial is to be granted only when error prejudicial to the 

rights of the unsuccessful party has occurred.  
3. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi

dence only where reasonable minds cannot differ and can draw but one conclusion 

from the evidence, that is to say, where an issue should be decided as a matter of law.  

4. Directed Verdict. The party against whom a verdict is directed is entitled to have 

every controverted fact resolved in his or her favor and to have the benefit of every
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inference which can reasonably be drawn from the evidence. If there is any evidence 
which will sustain a finding for the party against whom the motion is made, the case 
may not be decided as a matter of law.  

Appeal from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Affirmed.  

Thomas H. Cellilli III and Matthew D. Hammes, of Locher, 
Cellilli, Pavelka & Dostal, L.L.C., for appellants.  

Robert E. O'Connor, Jr., for appellee.  

HANNON, CARLSON, and MOORE, Judges.  

CARLSON, Judge.  
INTRODUCTION 

In this motor vehicle accident case, Gregory Shelly and Jack 
Shelly (defendants) appeal from an order of the district court for 
Douglas County granting Linda J. Bertch's motion for new trial.  
The defendants also appeal the district court's overruling of 
their motions for a directed verdict at trial. For the reasons set 
forth below, we affirm.  

BACKGROUND 
On October 7, 1997, Bertch filed an amended petition against 

the defendants alleging that on July 26, 1994, Gregory, while 
operating a vehicle owned by his father, Jack, rear-ended her 
vehicle at approximately 72d and Maple Streets in Omaha.  
Bertch alleged that as a direct and proximate result of the acci
dent, she sustained permanent injury to her head, neck, back, 
and shoulder. Bertch alleged that she had incurred medical 
expenses in the amount of $1,615.74 and that her vehicle sus
tained damage in the amount of $310.75.  

In an amended answer, the defendants admitted that the vehi
cle Gregory was operating made contact with Bertch's vehicle, 
but denied that this contact caused injury to Bertch.  

Trial was held on November 22 and 23, 1999. The evidence 
produced at trial showed that Bertch was involved in two motor 
vehicle accidents in the summer of 1994. The first accident 
occurred on June 13, 1994, and the second, which is the subject 
of the instant case, occurred on July 26, 1994.
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Bertch testified that after her vehicle was rear-ended in the 
June 13, 1994, accident, she had pain in her neck and in her back 
and that she began to get headaches. The record shows that after 
the first accident, Bertch went to physical therapy for a short 
time, but stopped going around July 12 because it made her feel 
worse. Bertch testified that between July 12 and July 26, the 
date of her second accident, she began to feel better.  

Bertch testified that after the July 26, 1994, accident, she had 
pain in her neck and in her chest. Bertch also testified that after 
the second accident, her headaches became more severe and 
more intense to the point of making her nauseous. Bertch testi
fied that by March 1995, her "neck was fine," but that she con
tinued to have headaches two or three times a week. Bertch tes
tified that in November 1996, she began to experience severe 
dizzy spells, along with her continued headaches.  

The record shows that eventually, Bertch was referred to Dr.  
Britt Thedinger, an otologist-neurotologist who specializes in 
disorders of the ear, hearing, balance, and facial nerve disorders.  
Thedinger testified that Bertch had suffered a closed head 
injury, leading to episodes of vertigo, dizziness, and headaches.  
Thedinger testified with a reasonable degree of certainty that 
Bertch's condition was caused by the car accidents Bertch was 
involved in in June and July 1994.  

At the close of Bertch's case in chief, the defendants moved 
for a directed verdict on the issue of causation. The defendants 
contended that Bertch had failed to produce any evidence that the 
July 26, 1994, accident was the proximate cause of her injuries.  
The trial court overruled this motion, and the defendants renewed 
their motion for a directed verdict at the close of all of the evi
dence. The trial court again overruled the defendants' motion.  

Regarding Bertch's prior accident and Bertch's preexisting 
injuries, the trial court specifically instructed the jury in jury 
instruction No. 5: "There is evidence that the Plaintiff had a car 
accident prior to this one. The Defendants are liable only for any 
damages that you find to be proximately caused by this acci
dent." The trial court failed to give Bertch's proposed jury 
instruction, based on NJI2d Civ. 4.09, which stated: 

There is evidence that the Plaintiff Linda Bertch had 
back and neck pain prior to the motor vehicle accident on

226



BERTCH v. SHELLY 227 

Cite as 10 Neb. App. 224 

July 26, 1994. The Defendants are only liable for any dam
ages that you find to be proximately caused by the accident.  

If you find from all the evidence that the damages can
not be apportioned as to what was caused by this accident 
and what was caused by the previous accident, then you 
are instructed that the Defendants are liable for the entire 
amount.  

Subsequently, the jury returned a verdict for the defendants.  
On December 1, 1999, Bertch filed a motion for new trial. After 
a hearing, the trial court granted Bertch's motion for new trial.  
In its journal entry, the trial court stated that Bertch's proposed 
instruction should have been given. The court also stated that its 
failure to properly instruct the jury on Bertch's successive 
injuries was not harmless error.  

The defendants appeal.  

ASSIGNMENTS OF ERROR 
On appeal, the defendants contend that the trial court erred in 

(1) granting Bertch's motion for new trial, because the instruc
tions given to the jury were correct as a matter of law, and (2) 
overruling their motions for a directed verdict, because Bertch 
failed to sustain her burden of proof that the July 26, 1994, acci
dent proximately caused her injuries.  

ANALYSIS 
The defendants argue that the trial court erred in granting 

Bertch's motion for new trial, because the instructions given to 
the jury were correct as a matter of law.  

[1,2] A motion for new trial is addressed to the discretion of 
the trial court, whose decision will be upheld in the absence of 
an abuse of discretion. Jameson v. Liquid Controls Corp., 260 
Neb. 489, 618 N.W.2d 637 (2000). A motion for new trial is to 
be granted only when error prejudicial to the rights of the unsuc
cessful party has occurred. Id.  

Regarding Bertch's prior accident and Bertch's preexisting 
injuries, the trial court specifically instructed the jury in jury 
instruction No. 5: "There is evidence that the Plaintiff had a car 
accident prior to this one. The Defendants are liable only for any 
damages that you find to be proximately caused by this
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accident." The trial court failed to give Bertch's proposed jury 
instruction, based on NJI2d Civ. 4.09, which stated: 

There is evidence that the Plaintiff Linda Bertch had 
back and neck pain prior to the motor vehicle accident on 
July 26, 1994. The Defendants are only liable for any dam
ages that you find to be proximately caused by the accident.  

If you find from all the evidence that the damages can
not be apportioned as to what was caused by this accident 
and what was caused by the previous accident, then you 
are instructed that the Defendants are liable for the entire 
amount.  

On December 1, 1999, Bertch filed a motion for new trial.  
After a hearing, the trial court granted Bertch's motion for new 
trial. In its journal entry, the trial court stated that NJI2d Civ.  
4.09 should have been given. The court also stated that its fail
ure to properly instruct the jury on Bertch's successive injuries 
was not harmless error.  

In Ketteler v. Daniel, 251 Neb. 287, 556 N.W.2d 623 (1996), 
the Nebraska Supreme Court addressed a similar case. In 
Ketteler v. Daniel, the trial court gave the following instruction, 
"There is evidence that the plaintiff had a neck, back and hip 
condition prior to the accident of April 26, 1991. The defendant 
is liable only for any damage that you find to be proximately 
caused by the accident of April 26, 1991." Id. at 295, 556 
N.W.2d at 629.  

The trial court did not give the following instruction which 
Ketteler had requested: 

"There is evidence that Marilyn Ketteler had a pre
existing neck and back condition prior to the date of this 
collision. The Defendant is liable only for any damages 
that you find to be proximately caused by the collision of 
April 26, 1991.  

"If you cannot separate damages caused by the pre
existing condition from those caused by the accident, then 
the Defendant is liable for all of those damages.  

"The Defendant may be liable for bodily harm to 
Marilyn Ketteler even though the injury is greater than 
usual due to the physical condition which predisposed
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Marilyn Ketteler to the injury. In short, the Defendant 
takes the Plaintiff as he finds her." 

Id. at 295-96, 556 N.W.2d at 629.  
Citing David v. DeLeon, 250 Neb. 109, 547 N.W.2d 726 

(1996), the Nebraska Supreme Court concluded that the trial 
court's failure to give Ketteler's proposed instruction was 
reversible error. Therefore, the Supreme Court reversed, and 
remanded for a new trial.  

In David v. DeLeon, the trial court gave at David's request an 
instruction similar to the proposed instruction in Ketteler v.  
Daniel, supra. DeLeon appealed, arguing that the portion of the 
instruction stating that if the jury could not separate damages 
then the defendant, DeLeon, was liable for all damages should 
not have been given. In rejecting this argument, the Supreme 
Court stated: 

[A] plaintiff is not . . . required to provide a precise line 
between the damages directly related to the accident and 
any preexisting physical or mental condition the defendant 
can exhume as a precondition for recovering any damages 
at all. . . . Once the plaintiff presents evidence from which 
a jury reasonably can find that damages were proximately 
caused by the tortious act, the burden of apportioning dam
ages resulting from the tort rests squarely on the defendant.  

David v. DeLeon, 250 Neb. at 115, 547 N.W.2d at 730.  
In the instant case, the defendants appear to argue that Bertch 

failed to present evidence from which a jury could reasonably 
find that the July 26, 1994, accident was the proximate cause 
of Bertch's damages. Specifically, the defendants point to 
Thedinger's testimony at trial.  

On direct examination, Thedinger testified: 
Q. Doctor, based upon your examination, your tests, 

your experience, were you able to arrive at - at a medical 
conclusion to a reasonable degree of certainty with regard 
to the cause of the condition - the headaches and dizzi
ness that Mrs. Bertch complained of on her visit to you on 
December 19th of 1996? 

A. Yes, sir.  
Q. Can you tell us what that was?
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A. My conclusion was given that there was no other his
tory and that she did not have any of these problems prior to 
the accidents, my - my thought - my conclusion was that 
these motor vehicle accidents caused her current symptoms.  

On cross-examination, Thedinger further testified: 
[Q.] Isn't it true that you can't tell us to a reasonable 

degree of medical certainty that either the June 13th, 1994 
accident or the July 26th, 1994 accident caused her com
plaints; correct? 

A. Correct.  
Q. The June 13th, 1994 accident in and of itself could 

have caused her complaints; correct? 
A. May have. Yes.  

Q. But there's no way to state to a reasonable degree of 
certainty then that the July 26th, 1996 (sic) accident caused 
her problems; correct? 

A. Referring to each specific accident, no.  
The defendants point to Thedinger's testimony on cross

examination and argue that Thedinger was unable to state 
whether either accident in 1994 caused any injury to Bertch. We 
read Thedinger's testimony differently. Although Thedinger 
could not state that either the June 13 or the July 26 accident 
alone caused Bertch's injuries, Thedinger testified with a rea
sonable degree of medical certainty that both accidents together 
were the causes of Bertch's injuries. Given Thedinger's testi
mony, we conclude that Bertch presented evidence from which 
a jury could reasonably find that her damages were proximately 
caused, at least in part, by the July 26 accident. Therefore, the 
burden of apportioning damages then rested squarely with the 
defendants. Clearly, in the instant case, the trial court's instruc
tions to the jury did not reflect this fact.  

Given that the court's instruction regarding Bertch's preexist
ing injuries did not meet the requirements of David v. DeLeon, 
250 Neb. 109, 547 N.W.2d 726 (1996), and Ketteler v. Daniel, 
251 Neb. 287, 556 N.W.2d 623 (1996), we conclude that the trial 
court did not abuse its discretion in granting Bertch a new trial.  

On appeal, the defendants also contend that the trial court 
erred in overruling their motions for a directed verdict because
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Bertch failed to sustain her burden of proof that the July 26, 
1994, accident proximately caused Bertch's injuries.  

[3] A directed verdict is proper at the close of all the evidence 
only where reasonable minds cannot differ and can draw but one 
conclusion from the evidence, that is to say, where an issue 
should be decided as a matter of law. King v. Crowell Memorial 
Home, 261 Neb. 177, 622 N.W.2d 588 (2001).  

[4] The party against whom a verdict is directed is entitled to 
have every controverted fact resolved in his or her favor and to 
have the benefit of every inference which can reasonably be 
drawn from the evidence. If there is any evidence which will 
sustain a finding for the party against whom the motion is made, 
the case may not be decided as a matter of law. Genetti v.  
Caterpillar Inc., 261 Neb. 98, 621 N.W.2d 529 (2001).  

Given our above discussion regarding the cause of Bertch's 
injuries, we find no merit to the defendants' second assignment 
of error.  

CONCLUSION 
After reviewing the record, we conclude that the trial court 

did not err in overruling the defendants' motions for a directed 
verdict at trial, nor did the court err in granting Bertch's motion 
for new trial. Therefore, we affirm the order of the district court.  

AFFIRMED.  

SHARON K. PALAGI, NOW KNOWN AS SHARON K. OLSON, 
APPELLEE, V. RONALD J. PALAGI, APPELLANT.  

627 N.W.2d 765 

Filed May 29, 2001. No. A-00-634.  

1. Domicile: Words and Phrases. Domicile is that place where a person has his or her 
true, fixed, and permanent home.  

2. Divorce: Child Custody: Domicile. Where parents of the child are separated by a 
decree of divorce, the child's domicile normally follows that of the parent who has 
custody by virtue of the decree of divorce.  

3. Emancipation: Domicile. A minor child may acquire a domicile of choice only if he 
or she is emancipated.  

4. Emancipation: Parent and Child: Words and Phrases. Emancipation means the 
freeing of the child for a portion of its minority from the care, custody, control, and 
service of its parents.
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5. Emancipation: Parent and Child. A child who moves out of a custodial parent's 

home for a short time is not emancipated if that child continues to be supported by a 

parent.  
6. Emancipation: Appeal and Error. Whether a child is emancipated is a question of 

fact which, although reviewed de novo on the record, will be affirmed absent an abuse 

of discretion.  
7. Emancipation: Parent and Child: Circumstantial Evidence: Proof. The emanci

pation of a child by a parent may be proved by circumstantial evidence or may be 

implied from the conduct of the parties.  

8. Child Support. The general rule for support overpayment claims is that no credit is 

given for voluntary overpayments of child support, even if they are made under a mis

taken belief that they are legally required.  
9. Equity: Child Support. Exceptions are made to the "no credit for voluntary over

payment of child support rule" when the equities of the circumstances demand it and 

when allowing a credit will not work a hardship on the minor children.  

Appeal from the District Court for Douglas County: STEPHEN 

A. DAVIS, Judge. Affirmed.  

Steven H. Howard, of Law Offices of Ronald J. Palagi, P.C., 
for appellant.  

Theodore J. Stouffer, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
BACKGROUND 

This litigation stems from Ronald J. Palagi's application to 
terminate his child support payments to his former wife, Sharon 
K. Palagi, prior to the time that their daughter Eva Palagi 
reached the age of majority under Nebraska law. Ronald and 
Sharon divorced in June 1988, and Sharon retained physical 
custody of Eva and Alicia Palagi, the couple's two daughters.  
Ronald was to pay child support "'until said child attains legal 
age, marries, dies, becomes self sustaining, or until further order 
of the court."' (Emphasis supplied.) Ronald stopped paying 
child support to Sharon for Eva, born January 26, 1980, in July 
1998 after Eva left for college in Lawrence, Kansas, even 
though she had not yet turned 19.  

On July 6, 1998, Ronald filed an application to terminate his 
$1,000 per month child support obligation as of June 30, 1998, 
because thereafter Eva was attending college at the University
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of Kansas in Lawrence; was not residing in Sharon's home in 
Bellevue, Nebraska; and had attained Kansas' age of majority.  
Ronald alleged in the application that he "is and will be paying 
for Eva Maria's tuition, board and room, etc., at the University 
of Kansas." 

Sharon denied in her answer that Eva had left her home in 
Bellevue, alleging that Eva maintained her legal residence with 
her and that Eva lived with her when not attending the 
University of Kansas. As to Ronald's funding of Eva's educa
tion, Sharon stated that Eva's college expenses were "a subject 
of discussion and was [sic] anticipated at the time of the origi
nal Decree of Dissolution and Support in this matter and that as 
a result, said expenses do not constitute an unanticipated mate
rial change in circumstances." 

On March 31, 2000, Ronald moved for summary judgment on 
his application to terminate child support. There is no ruling on 
the motion in the record before us, and the matter went to trial 
on May 5 upon stipulated facts.  

In an order filed May 10, 2000, the district court for Douglas 
County denied Ronald's application to terminate child support, 
ruling that Eva was incapable of establishing a domicile in 
Kansas while attending the University of Kansas and that thus 
Nebraska's age of majority (age 19) rather than Kansas' age of 
majority (age 18) governed. The court also rejected Ronald's 
claim that he overpaid his support obligation by both paying 
child support and funding Eva's college education because no 
credit could be given for voluntary overpayments of child sup
port under Nebraska case law.  

Because Eva turned 19 on January 26, 1999, the amount in 
controversy in this case is limited to the support to be paid dur
ing 7 months of Eva's college career. Ronald's last child support 
payment to Sharon was $250, a "prorated" amount for the first 
week in July 1998 before Eva left for school. Therefore, the 
amount involved is the $1,000 per month for 7 months minus 
Ronald's $250 prorated payment, or a total of $6,750 in back 
child support Ronald has not paid.  

ASSIGNMENTS OF ERROR 
Ronald asserts, summarized and restated, that the district court 

erred (1) in denying his application to terminate child support
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and (2) in refusing to give him credit for his contribution to Eva's 
college education "made in lieu of child support." We do not list 
or discuss several assignments which are now obviously moot.  

STANDARD OF REVIEW 
An appellate court has an obligation to reach an independent 

conclusion on questions of law. See Gress v. Gress, 257 Neb.  
112, 596 N.W.2d 8 (1999). The facts here are essentially undis
puted, and the issues are largely questions of law.  

ANALYSIS 
Does District Court for Douglas County Have Jurisdiction? 

Ronald argues that Eva established a domicile in Kansas 
when she moved there for college, obtained a Kansas driver's 
license, registered as a Kansas voter, opened a Kansas bank 
account, received mail in Kansas, and resided in Kansas as a 
full-time student throughout the fall 1998 semester. Thus, 
Ronald concludes that Eva, as a Kansas domiciliary, attained the 
age of majority under Kansas law beginning July 7, 1998.  
Consequently, Ronald argues in his assignments of error that the 
district court "erred in determining that the court had subject 
matter and personal jurisdiction" because Eva either was eman
cipated or was legally an adult in Kansas. We suggest that 
Ronald confuses choice of law with jurisdiction.  

Ronald initiated this litigation asking for termination by a 
Nebraska court of his child support obligation imposed by a 
Nebraska court. To now argue that the district court where he 
brought his request does not have subject matter and personal 
jurisdiction seems illogical. Whether a Nebraska court has juris
diction to terminate its own child support order is obviously a 
different question than whether Eva's majority is determined by 
Nebraska law or Kansas law. By filing the application in 
Nebraska, Ronald has obviously subjected himself to the court's 
personal jurisdiction. Neb. Rev. Stat. § 42-709 (Reissue 1998) 
states that Nebraska has continuing, exclusive jurisdiction over 
a child support order issued in Nebraska "as long as [Nebraska] 
remains the residence of the obligor, the individual obligee, or 
the child for whose benefit the support order is issued." While 
this statute is part of the Uniform Interstate Family Support Act
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(UIFSA), Neb. Rev. Stat. § 42-701 et seq. (Reissue 1998), which 
we later hold to be not determinative, it nonetheless expresses 
the policy that Nebraska courts determine support matters when 
the obligor, obligee, and child are in Nebraska-which, as we 
discuss later, is the case here. Ronald and Sharon are Nebraska 
residents, and this is a Nebraska decree. Jurisdiction is present.  

What Is Applicable "Age of Majority"? 
Eva was born on January 26, 1980, making her 18 years old 

in July 1998. The parties stipulated that "at all times material 
hereto, the age of majority in the States of Kansas and Missouri 
was 18." We take judicial notice of other states' statutes. Neb.  
Rev. Stat. § 25-12,101 (Reissue 1995). The age of majority in 
Kansas is 18. See Kan. Stat. Ann. § 60-1610 (Reissue 1994 & 
Cum. Supp. 2000). The choice presented is between Nebraska's 
age of majority of 19 and Kansas' age of 18. Sharon asserts that 
the choice of which state's law governs is resolved by Neb. Rev.  
Stat. § 42-739 (Reissue 1998), a part of UIFSA, which provides 
for recognition and enforcement of support decrees in states 
other than where the decree was issued. Section 42-739 provides 
that "[t]he law of the issuing state governs the nature, extent, 
amount, and duration of current payments and other obligations 
of support and the payment of arrearages under the order." 
However, UIFSA applies only to registration of support orders 
or income withholding orders between states. UIFSA 

is designed to provide an inexpensive, simplified and 
effective means whereby an obligee in one state (the initi
ating state) can enforce the duties of support owed by an 
obligor in another state (the responding state) without nec
essarily having to leave the state, and without getting the 
parties involved in other complex, collateral issues.  

23 Am. Jur. 2d Desertion and Nonsupport § 118 at 968 (1983).  
Here, there is only the support order issued by a district court in 
Nebraska, both Ronald and Sharon are in Nebraska, there are no 
competing or conflicting support orders, and enforcement is 
sought in Nebraska. Therefore, UIFSA is inapplicable.  

Ronald argues that Kansas controls Eva's age of majority 
because the age of majority depends on where the person is 
domiciled and Eva was domiciled in Kansas during the pertinent
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timeframe. While Ronald cites a considerable body of case law 
from other jurisdictions, which we have studied, we do not 
detail that authority for two reasons. First, none of those cases 
involve the precise facts presented here. Second, none tell us 
why we would not use Nebraska law to decide a child support 
dispute between two Nebraska residents arising out of a 
Nebraska decree. Thus, we take up the issue of Eva's domicile 
which is intertwined with whether she is emancipated, which if 
she were, would allow her to establish her own domicile in 
Kansas-where the age of majority is 18.  

Domicile is that place where a person has his or her true, 
fixed, and permanent home. Gosney v. Department of Public 
Welfare, 206 Neb. 137, 291 N.W.2d 708 (1980). In order to 
acquire a domicile by choice, there must be a concurrence of (1) 
residence (physical presence) in the new locality and (2) an 
intention to remain there. Id. Act and intent must, therefore, 
concur, and the absence of either of these thwarts a change in 
domicile. Id.  

The Nebraska Supreme Court was faced with a father's argu
ment similar to Ronald's in State of Iowa ex rel. Petersen v.  
Miner, 226 Neb. 551, 412 N.W.2d 832 (1987). In Miner, a father 
located in Nebraska argued that Iowa's age of majority, 18 
years, rather than Nebraska's age of majority applied to his sup
port obligation for a daughter living in Iowa with her mother.  
Using the Revised Uniform Reciprocal Enforcement of Support 
Act, a precursor to UIFSA then in effect, the Nebraska Supreme 
Court held that the law of the responding state (Nebraska) con
trols with respect to the age at which a minor's custodian ceases 
to be entitled to child support. The essence of Miner was that the 
support act allowed the responding state to adjudicate a "duty" 
to support which had not been established in the initiating state's 
(Iowa) decree and that in such cases, the age at which the 
responding state ends the duty of support was controlling. But, 
the key fact from Miner is that the Iowa divorce decree men
tioned the daughter, but did not make any provision for her sup
port, allowing Nebraska to define that duty under its law.  
Obviously, we do not have a similar situation here, as there is a 
Nebraska divorce decree addressing Eva's support.

236



PALAGI v. PALAGI 237 
Cite as 10 Neb. App. 231 

A number of other courts have held that the law of the state 
where the obligor resides governs. See, In re Marriage of Lurie, 
33 Cal. App. 4th 658, 39 Cal. Rptr. 2d 835 (1995); Ryan v. Ryan, 
128 A.D.2d 624, 513 N.Y.S.2d 25 (1987); Danis v. Stillerman, 
66 A.D.2d 818, 411 N.Y.S.2d 353 (1978). See, generally, 23 
Am. Jur. 2d Desertion and Nonsupport § 123 (1983). Ronald 
resides in Nebraska. Moreover, Nebraska has the most signifi
cant interest in, and relationship with, the obligor and obligee.  
This state also has a significant interest in having its law applied 
to its divorce decree, which still governs the matter of child sup
port obligations between two of this state's citizens. We have 
trouble envisioning what interest Kansas would have in this dis
pute-except perhaps that we decide this under Nebraska law.  

At the time Ronald and Sharon agreed to the child support 
terms in 1988, Nebraska's age of majority was 19, and a number 
of courts have declined to apply either a newly enacted age of 
majority or another state's age of majority to a preexisting support 
decree. These cases reason that at the time the support agreement 
was issued, the parties intended the age of majority in support 
orders to mean the age of majority existing when the support 
order originated. See, Ruhsam v. Ruhsam, 110 Ariz. 326, 518 P.2d 
576 (1974) (support agreement obligating husband to pay child 
support until majority obliged husband to pay until each child 
reached age of 21, where parties' intent at time of signing was that 
"majority" meant 21, despite intervening statute reducing age of 
majority); Wife, W v. Husband, W, 412 A.2d 724 (Del. Fam.  
1980); Alves v. Alves, 346 A.2d 736 (D.C. App. 1975); Bauer v.  
Bauer, 57 Ohio App. 3d 24, 566 N.E.2d 185 (1989) (where child
support obligor contends that emancipation is reached upon 
attainment of age of majority, it is age of majority in effect at time 
decree is rendered that controls that determination).  

Additionally, while the UIFSA is inapplicable in this case 
because there are not competing state support orders, its policies 
regarding choice of law suggest (1) that the issuing state's sub
stantive law (Nebraska's) concerning duration of child support 
obligations should govern and (2) that the age of majority is a 
"nonmodifiable" provision of a support order when a respond
ing state is modifying a support order issued in another state.  
See Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999).
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See, also, Unif. Interstate Family Support Act, § 611, comment, 
9 U.L.A. 428 (1999) (under UIFSA, duration of child support 
payments are nonmodifiable aspect of support order such that 
responding forum could not replace issuing state's age of major
ity with forum state's lower age of majority); Holbrook v.  

Cummings, 132 Md. App. 60, 750 A.2d 724 (2000) (under 
UIFSA, New York's age of majority (21) "trumps" that of 
Maryland's (18) because age of majority was nonmodifiable 
term of New York support order).  

Nonetheless, we acknowledge that some courts conclude that 
the age of majority where a child is then domiciled "trumps" 
that of the state where the support order was issued. See, Mims 
v. Mims, 635 A.2d 320 (D.C. App. 1993) (recognizing precedent 
which suggests that court should apply law of children's domi
cile); Alves v. Alves, 346 A.2d at 739 ("[g]enerally, the law of the 
domicile regulates the status of a person as an infant and deter
mines minority or majority"). Thus, we have come full circle 
back to determining where Eva was domiciled while she was a 
student at the University of Kansas.  

[1] Domicile is that place where a person has his or her true, 
fixed, and permanent home. Clymer v. La Velle, 194 Neb. 91, 
230 N.W.2d 213 (1975). The habitation or residence of a minor 
child is, by operation of law, determined and fixed by that of the 
parent legally entitled to the custody and control of the child 
unless the parent has voluntarily surrendered such right. Id.  

[2] At common law, the domicile of a minor is the same as the 
domicile of the parent with whom he or she lives. State ex rel.  
Frasier v. Whaley, 194 Neb. 703, 234 N.W.2d 909 (1975).  
Where parents of the child are separated by a decree of divorce, 
the child's domicile normally follows that of the parent who has 
custody by virtue of the decree of divorce. Id.; Restatement 
(Second) of Conflict of Laws § 22, comment d. (1971). "This is 
true without regard to the child's physical location; that is, the 
domicil of an infant in the custody of a divorced mother follows 
that of the mother, even if the infant does not actually live with 
her." 25 Am. Jur. 2d Domicil § 42 at 34-35 (1996).  

[3] A minor can acquire a domicile of his or her own in lim
ited circumstances. A minor child may acquire a domicile of
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choice only if he or she is emancipated. Russell v. State, 62 Neb.  
512, 87 N.W. 344 (1901); the Restatement, supra, comment f 
Conversely, an unemancipated minor lacks the capacity to 
establish a domicile of choice separate from that of his parents.  
Annot., 44 A.L.R.3d 797 (1972). "[E]ven the attainment of 
majority will normally not separate an individual from the domi
cile of his parents if nothing has occurred to render his relation
ship with them, and their home, any different from that of an 
unemancipated minor." Id. at 804. Here, Eva was a minor, domi
ciled in Nebraska with Sharon, the custodial parent, before she 
left for Kansas. Thus, the only way Eva could acquire a Kansas 
domicile is by becoming emancipated.  

[4,5] Emancipation means the freeing of the child for a por
tion of its minority from the care, custody, control, and service 
of its parents. Foxvog v. Foxvog, 7 Neb. App. 92, 578 N.W.2d 
916 (1998) (children were not financially independent and their 
mother made decisions on school attendance, medical needs, 
and where they would live). Emancipation occurs where the 
parent renounces all the legal duties and voluntarily surrenders 
all the legal rights of his or her position to the child or to others.  
Id. In determining whether a child has been emancipated, the 
intention of the parent governs. Id. A child who moves out of a 
custodial parent's home for a short time is not emancipated if 
that child continues to be supported by a parent. 24A Am. Jur.  
2d Divorce and Separation § 1042 (1998). Moreover, 

[a] child who is attending college full-time, living with a 
parent during vacations and holidays, and who is employed 
only in the summer, is not emancipated. Likewise, a child 
who lives away from home but whose parents pay a sub
stantial amount of money for medical and educational 
expenses and independent-living arrangements is not 
emancipated.  

Id. at 441. See, also, 25 Am. Jur. 2d Domicil § 36 (1996) (gen
erally, student attending school with intent to remain there only 
as student and until course of education is completed does not 
acquire domicile there); Wulff v. Wulff, 243 Neb. 616, 624, 500 
N.W.2d 845, 851 (1993) (finding that child was not emanci
pated, citing evidence of child's "continuing dependence" on 
support of her parents).
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[6,7] Whether a child is emancipated is a question of fact 
which, although reviewed de novo on the record, will be 
affirmed absent an abuse of discretion. Wulff v. Wulff supra. The 
emancipation of a child by a parent may be proved by circum
stantial evidence or may be implied from the conduct of the par
ties. Accent Service Co., Inc. v. Ebsen, 209 Neb. 94, 306 N.W.2d 
575 (1981). Ronald relies on the following facts contained in the 
stipulation to argue that Eva was emancipated: After moving 
into residence halls at the University of Kansas, Eva "intended 
to obtain Kansas residency tuition status. To accommodate this, 
sometime after September 1, 1998, she obtained a driver's 
license in Kansas, registered her personal automobile in Kansas 
and registered to vote in Kansas." 

Nonetheless, it is clear that Eva was not emancipated when 
she left for Kansas in June 1998. Sharon's conduct shows that 
she did not voluntarily relinquish her custodial rights to Eva, nor 
did she abandon Eva while Eva was a student in Kansas. Eva 
"came home almost every weekend" between July and 
November 1998 according to Sharon. Sharon maintained Eva's 
bedroom which contained Eva's clothes and other personal 
belongings. Sharon stated that Eva wanted to attend the 
University of Kansas because, among other reasons, "[Eva] 
could still come home. It was close enough that she could still 
come home." Sharon moved to Omaha, Nebraska, in December 
1998; however, she testified that Eva's "home has always been 
with me." Eva did not fill out a change-of-address form at the 
post office, and she continued to receive mail at Sharon's address 
in Omaha. Eva left her bedroom furniture, a majority of her 
clothes, shoes, books, compact discs, and stuffed animals at 
Sharon's. Finally, after experiencing health problems and receiv
ing poor grades during the spring 1999 semester, Eva moved 
back home with Sharon in Omaha where, as of June 8, 1999, she 
was planning on attending the University of Nebraska at Omaha.  
Clearly, Eva never abandoned her home with Sharon to live inde
pendently. The facts show an 18-year-old going off to college 
while being primarily supported by her father and still maintain
ing her Omaha home with her mother. See Orlowski v. Orlowski, 
762 S.W.2d 842 (Mo. App. 1988) (father's motion to terminate
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child support based on Florida's differing age of majority denied 
because daughter, attending college full time in Florida and 
returning home on breaks, retained her mother's domicile, and 
therefore was not emancipated).  

Eva was completely financially dependent on Sharon and 
Ronald. Over her first college Christmas break, Ronald bought 
her a new car and gave her a credit card for gas. On top of giv
ing her a monthly $250 allowance, Ronald paid for her tuition, 
fees, books, room and board, car insurance and registration, 
medical expenses, and credit card bills while she was a student 
at the University of Kansas. Sharon stated that Eva did not apply 
for scholarships "because she thought that she had a father who 
was going to take care of her." In addition to Ronald's contribu
tions, Sharon spent $625 per month on Eva's behalf while Eva 
was in Kansas and paid to furnish Eva's dormitory room with a 
television, a computer, a telephone, a refrigerator, and bedding.  
There is no evidence that Eva paid for anything she needed in 
order to live in Kansas with money she earned on her own.  

Because Eva was not emancipated for the numerous reasons 
stated above, she did not have the capacity to acquire a Kansas 
domicile. As a minor child while a student in Kansas, she retained 
her mother's Nebraska domicile, where the age of majority was 
19 years. Therefore, the district court properly denied Ronald's 
claim for termination of child support as of July 6, 1998. Eva was 
still an unemancipated minor under Nebraska law.  

Should Ronald's Voluntary Payment of College Expenses 
Offset Accrued Child Support Payments? 

Once Eva left for college in Kansas, Ronald paid a total of 
$21,527.93 on her behalf before she turned 19. Of that sum, a 
majority went toward Eva's tuition, fees, and books at the 
University of Kansas, while the remainder went to Eva in the 
form of a monthly allowance, payment of her charge and credit 
cards, medical bills, and car expenses incurred. Ronald argues 
that it would be inequitable if he had to pay monthly child sup
port payments in addition to Eva's college expenses because 
Sharon would be "receiving" more than double recovery and the 
$21,527.93 in college expenses more than triples the amount he 
otherwise would have had to pay under the support agreement.
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[8,9] As Sharon correctly points out, the general rule for sup
port overpayment claims is that no credit is given for voluntary 
overpayments of child support, even if they are made under a 
mistaken belief that they are legally required. See Griess v.  
Griess, 9 Neb. App. 105, 608 N.W.2d 217 (2000). The district 
court relied on this rule in denying Ronald's claim for overpay
ment. In Griess, however, we also recognized that "[e]xceptions 
are made to the 'no credit for voluntary overpayment rule' when 
the equities of the circumstances demand it and when allowing 
a credit will not work a hardship on the minor children." Id. at 
115, 608 N.W.2d at 224. There is no evidence or suggestion that 
the resolution of this dispute will impact Eva, let alone cause her 
hardship. Thus, the question is whether the equities demand that 
Ronald be given the credit.  

An appellate court reviews a trial court's exercise of equity 
jurisdiction de novo on the record with independent conclusions 
of fact and law. Griess v. Griess, supra. Whether overpayments 
of child support should be credited retroactively against child 
support payments in arrears is a question of law. See id.  

In Griess v. Griess, supra, an obligor grossly and unwittingly 
overpaid child support by relying on inaccurate child support 
computations done by his lawyer and erroneously approved by 
the trial judge. Here, Ronald knowingly and voluntarily paid 
these additional large expenses in spite of Sharon's declination 
to "accept" Ronald's payments toward Eva's education in lieu of 
his remaining support obligation. Moreover, the record reveals 
that Ronald did not view paying for Eva's education a "burden," 
but, rather, he was predisposed all along to fund Eva's college 
education, just as he had for his other daughter, Alicia. While 
payment of college expenses is laudable and normally beyond a 
parent's legal obligation, we do not find any evidence that such 
payments were a hardship for Ronald such that the "equities 
demand" that he receive credit.  

Ronald argues that Sharon used child support checks to fund 
her life with her new husband, but this claim lacks evidentiary 
support. The evidence was that Sharon spent a significant amount, 
approximately $625 per month, "on Eva's behalf" while Eva 
attended the University of Kansas, plus she maintained her place 
at home. The equities do not demand the relief Ronald seeks.
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Attorney Fees.  
Sharon has moved for attorney fees incurred on Ronald's 

appeal to this court and filed a supporting affidavit. We grant 
such motion in the amount of $2,000 taxed as costs.  

CONCLUSION 
Eva was never emancipated, and her domicile remained in 

Nebraska where child support continues until age 19, absent 
emancipation. As Ronald, Sharon, and Eva were all domiciled in 
Nebraska, there is no doubt that Nebraska's age of majority 
applies such that Ronald was obligated under the support agree
ment to pay child support from July 6, 1998, until January 26, 
1999, when Eva turned 19. Equity does not require that Ronald's 
significant payment for Eva's college expenses be credited against 
his child support. The judgment of the trial court is affirmed.  

AFFIRMED.  

DELBERT N. COOPER AND CATHRYN C. COOPER, APPELLANTS, 

v. DOLORES PAAP, APPELLEE.  

634 N.W.2d 266 

Filed June 5, 2001. No. A-00-322.  

1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence.  

3. Judgments: Appeal and Error. In reviewing questions of law, an appellate court is 
obligated to reach a conclusion independent of determinations reached by the lower 
courts.  

4. Limitations of Actions: Appeal and Error. The question of which statute of limita
tions applies is a question of law that an appellate court must decide independently of 
the conclusion reached by the trial court.  

5. Limitations of Actions: Malpractice. Under Neb. Rev. Stat. § 25-222 (Reissue 
1995), a plaintiff must bring his or her cause of action for professional negligence 
within 2 years of the negligent act or omission unless the plaintiff did not and rea
sonably could not have discovered the negligent act until after that time, in which case, 
the plaintiff must bring his or her claim within 1 year of reasonable discovery.
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6. _ : _ . Neb. Rev. Stat. § 25-222 (Reissue 1995) bars all claims for professional 

negligence brought more than 10 years after the service is rendered.  
7. Words and Phrases. A professional act or service is one arising out of a vocation, 

calling, occupation, or employment involving specialized knowledge, labor, or skill, 
and the labor or skill involved is predominantly mental or intellectual, rather than 
physical or manual.  

8. . A profession is more than the mere possession of a license to ply one's trade.  
9. . A calling requiring specialized knowledge and often long and intensive prepa

ration including instruction in skills and methods as well as in the scientific, histori
cal, or scholarly principles underlying such skills and methods, maintaining by force 
of organization or concerted opinion high standards of achievement and conduct, and 
committing its members to continued study and to a kind of work which has for its 
prime purpose the rendering of a public service.  

10. . Abstracters are professionals for the purposes of Neb. Rev. Stat. § 25-222 
(Reissue 1995).  

Appeal from the District Court for Otoe County: RANDALL L.  
REHMEIER, Judge. Affirmed.  

Kenneth Cobb, of Law Office of Kenneth Cobb, P.C., for 
appellants.  

William F. Davis for appellee.  

William F. Austin, of Erickson & Sederstrom, P.C., for ami
cus curiae Nebraska Land Title Association.  

HANNON, CARLSON, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Delbert N. Cooper and Cathryn C. Cooper sued Dolores Paap 
for negligently omitting a 1960 deed to the State of Nebraska in 
an abstract Paap prepared for the Coopers during a 1981 land 
purchase. The Coopers learned of the omitted deed after the 
State of Nebraska initiated condemnation proceedings in 1997 
based on rights granted to it in the omitted deed, and the 
Coopers subsequently sued Paap in 1999. On cross-motions for 
summary judgment, the trial court granted summary judgment 
in favor of Paap, holding that the Coopers' claim was time 
barred. The Coopers appeal alleging, restated, that the trial court 
erred in granting summary judgment against them based on the 
statute of limitations because (1) the statute of limitations clock

244



COOPER v. PAAP 245 

Cite as 10 Neb. App. 243 

should not have started running until they learned of Paap's 
omission in 1997 and (2) abstracters are not professionals for 
the purposes of Neb. Rev. Stat. § 25-222 (Reissue 1995) and 
therefore that section did not apply. We hold that (1) abstracters 
are professionals for the purposes of § 25-222 and that (2) 
§ 25-222 bars the Coopers' claim because they failed to file 
within 1 year of discovery and further because even if they had 
filed within that timeframe, their claim was still beyond the 10
year absolute bar for professional negligence claims.  

BACKGROUND 
The parties do not dispute the material facts in this case. The 

Coopers purchased a tract of land in Otoe County, Nebraska, on 
April 3, 1981. Paap, a registered abstracter in the State of 
Nebraska, completed the abstract on the land for the sale and 
attached her certificate on January 8, 1981. The abstract was 
then delivered to the Coopers' attorney who reviewed it and 
approved the sale. Subsequently, the Coopers purchased the 
property on April 3.  

On October 14, 1997, the State of Nebraska initiated a con
demnation proceeding to acquire a right-of-way for the U.S.  
Highway 2 project. At that time, the Coopers learned that their 
land had an access to the highway which was limited by a war
ranty deed given by the then owner to the State of Nebraska and 
filed in 1960. This deed restricted the highway access to a farm
stead entrance for the movement of farming implements and 
crop equipment consistent with normal farming operations. This 
deed was not listed in the abstract which Paap prepared. Delbert 
Cooper's affidavit states that the Coopers did not become aware 
of this deed until the time of the condemnation proceeding, but 
the record does not otherwise specify how and in what manner 
the Coopers discovered Paap's omission. Likewise, Paap did not 
learn of her omission until she received a letter from the 
Coopers' attorney regarding the matter.  

The Coopers filed the instant action against Paap on April 20, 
1999. The Coopers' petition alleged that they relied on Paap's 
abstract in the purchase of the land and further that they could not 
have reasonably discovered her omission before the condemna
tion proceeding initiated by the State in 1997. The Coopers there-
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fore sought damages in the amount of $14,117.49, which their 
petition alleged was their cost in removing the defect in title and 
restoring unlimited access to the highway from their property.  

Paap answered by denying the Coopers' claim and alleging 
that their cause of action was time barred. Paap's amended 
answers alleged application of statutes of limitations for profes
sional negligence, statutory claims, negligence claims, and a 
catchall provision for any other claims. The parties subsequently 
filed cross-motions for summary judgment. The trial court took 
evidence on the above facts and heard arguments by counsel on 
February 7, 2000.  

After receiving written arguments subsequent to a hearing on 
the matter, the trial court issued its decision on March 10, 2000.  
The trial court recited the undisputed facts given above and 
stated that this case was appropriate for summary judgment and 
a decision as a matter of law. The trial court held that the 
Coopers' claim was time barred and therefore sustained Paap's 
motion for summary judgment, overruled the Coopers' motion 
for summary judgment, and accordingly dismissed the Coopers' 
cause of action. The trial court also taxed all costs of the litiga
tion to the Coopers.  

The Coopers subsequently perfected this appeal.  
Additionally, the Nebraska Land Title Association has filed a 
brief with this court as amicus curiae. The association asserts 
that abstracters are professionals under § 25-222.  

ASSIGNMENTS OF ERROR 
The Coopers allege that the trial court erred in (1) finding that 

their claim was barred by the statute of limitations, (2) finding 
that their claim accrued at the time Paap delivered the abstract, 
(3) failing to hold that the statute of limitations began to run at 
the time the Coopers discovered Paap's omission, (4) failing to 
find negligent misrepresentation in Paap's certification of the 
abstract, and (5) failing to hold that the Coopers' claim accrued 
when they knew or should have known of Paap's negligent 
misrepresentation.  

STANDARD OF REVIEW 
[1,2] In Morrison Enters. v. Aetna Cas. & Surety Co., 260 

Neb. 634, 639, 619 N.W.2d 432, 436 (2000), the court stated:

246



COOPER v. PAAP 247 

Cite as 10 Neb. App. 243 

Summary judgment is proper when the pleadings, depo
sitions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is enti
tied to judgment as a matter of law.... In reviewing a sum
mary judgment, an appellate court views the evidence in a 
light most favorable to the party against whom the judg
ment is granted and gives such party the benefit of all rea
sonable inferences deducible from the evidence.  

(Citations omitted.) 
[3,4] In reviewing questions of law, an appellate court is ob

ligated to reach a conclusion independent of determinations 
reached by the lower courts. Kissinger v. Genetic Eval. Ctr, 260 
Neb. 431, 618 N.W.2d 429 (2000). The question of which statute 
of limitations applies is a question of law that an appellate court 
must decide independently of the conclusion reached by the trial 
court. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 
(1999).  

ANALYSIS 
The parties cite various statutes of limitations which poten

tially have applicability to this case depending upon their alter
native theories as to the classification of abstracters and of this 
type of claim against an abstracter. At the forefront of the par
ties' dispute is whether abstracters are professionals for the pur
poses of applying § 25-222. Section 25-222 states: 

Any action to recover damages based on alleged profes
sional negligence or upon alleged breach of warranty in 
rendering or failure to render professional services shall be 
commenced within two years next after the alleged act or 
omission in rendering or failure to render professional ser
vices providing the basis for such action; Provided, if the 
cause of action is not discovered and could not be reason
ably discovered within such two-year period, then the 
action may be commenced within one year from the date 
of such discovery or from the date of discovery of facts 
which would reasonably lead to such discovery, whichever 
is earlier; and provided further, that in no event may any
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action be commenced to recover damages for professional 
negligence or breach of warranty in rendering or failure to 
render professional services more than ten years after the 
date of rendering or failure to render such professional ser
vice which provides the basis for the cause of action.  

[5,6] Under § 25-222, a plaintiff must bring his or her cause 
of action for professional negligence within 2 years of the neg
ligent act or omission unless the plaintiff did not and reasonably 
could not have discovered the negligent act until after that time, 
in which case, the plaintiff must bring his or her claim within 1 
year of reasonable discovery. However, § 25-222 bars all claims 
for professional negligence brought more than 10 years after the 
service is rendered.  

[7] "'[P]rofessional misconduct or any unreasonable lack of 
skill or fidelity in the performance of professional or fiduciary 
duties is 'malpractice' and comes within the professional or 
malpractice statute of limitations.'" Schendt v. Dewey, 246 
Neb. 573, 581, 520 N.W.2d 541, 548 (1994). Therefore, we 
must first determine whether abstracters are professionals for 
the purposes of this section. "A professional act or service is 
one arising out of a vocation, calling, occupation, or employ
ment involving specialized knowledge, labor, or skill, and the 
labor or skill involved is predominantly mental or intellectual, 
rather than physical or manual." Witherspoon v. Sides Constr.  
Co., 219 Neb. 117, 125, 362 N.W.2d 35, 42 (1985). The court 
in Witherspoon continued by describing that in addition to 
lawyers and doctors, it had previously applied § 25-222 to 
accountants, medical technicians, and retirement advisers.  
Without further discussion, the court in Witherspoon stated that 
§ 25-222 also applied to architects.  

[8,9] In Tylle v. Zoucha, 226 Neb. 476, 480, 412 N.W.2d 438, 
440 (1987), the Nebraska Supreme Court voiced its dissatisfac
tion with the definition in Witherspoon and in the use of the 
Nebraska Professional Corporation Act to define professional 
for the purposes of § 25-222 and further stated that "a profession 
is far more than the mere possession of a license to ply one's 
trade." In addressing whether real estate brokers were profes
sionals, the court in Tylle found a better definition of profession 
in the following language:
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"[A] calling requiring specialized knowledge and often 
long and intensive preparation including instruction in 
skills and methods as well as in the scientific, historical, or 
scholarly principles underlying such skills and methods, 
maintaining by force of organization or concerted opinion 
high standards of achievement and conduct, and commit
ting its members to continued study and to a kind of work 
which has for its prime purpose the rendering of a public 
service ..... " 

226 Neb. at 480, 412 N.W.2d at 440. This definition stressed the 
long and intensive program of preparation traditionally associ
ated with professions and did not make a distinction between 
manual and intellectual labor or rely solely on the mere posses
sion of a license. Citing a majority of other jurisdictions which 
declined to categorize real estate brokers as professionals for 
various reasons, and referencing the new definition of a profes
sion in Nebraska, Tylle held that real estate brokers were not 
professionals for the purposes of § 25-222.  

In Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb.  
22, 430 N.W.2d 34 (1988), the Nebraska Supreme Court reiter
ated the above definition of profession from Tylle. Based on that 
definition, the court in Georgetowne Ltd. Part. held that an engi
neering firm clearly supplied professional services and therefore 
applied § 25-222.  

However, the Nebraska Supreme Court subsequently reused 
its definition from Witherspoon in Board of Regents v. Wilscam 
Mullins Birge, 230 Neb. 675, 433 N.W.2d 478 (1988) (holding 
that architects were professionals); Olsen v. Richards, 232 Neb.  
298, 440 N.W.2d 463 (1989) (holding that § 25-222 applied to 
all acts of negligence alleged against physician); and St. Paul 
Fire & Marine Ins. Co. v. Touche Ross & Co., 244 Neb. 408, 507 
N.W.2d 275 (1993) (applying professional negligence to 
accountants by citing to authority predating Tylle decision).  
Quoting the definition originally given in Georgetowne Ltd.  
Part. and repeated in Lawyers Title Ins. Corp. v. Hoffman, 245 
Neb. 507, 513 N.W.2d 521 (1994), Maloley v. Shearson, 
Lehman, Hutton, Inc., 246 Neb. 701, 523 N.W.2d 27 (1994), 
applied § 25-222 to investment counselors by reasoning that the 
case before it was indistinguishable from Educational Service
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Unit No. 3 v. Mammel, 0., S., H. & S, Inc., 192 Neb. 431, 222 
N.W.2d 125 (1974) (holding that § 25-222 applied to negli
gently planning retirement benefit). Motor Club Ins. Assn. v.  
Fillman, 5 Neb. App. 931, 568 N.W.2d 259 (1997), quoted the 
newer definition when expressing doubt as to the application of 
§ 25-222 to insurance agents. While the court in Motor Club Ins.  
Assn. stated that insurance agents did not appear to be profes
sionals under the Tylle and Georgetowne Ltd. Part. definition, it 
did not decide the issue because the claim before it was time 
barred under potentially applicable statutes of limitations.  

In Jorgensen v. State Nat. Bank & Trust, 255 Neb. 241, 583 
N.W.2d 331 (1998), the Nebraska Supreme Court revisited the 
definition of a profession for the purposes of § 25-222 because 
after providing its revised definition in Tylle v. Zoucha, 226 Neb.  
476, 412 N.W.2d 438 (1987), it had subsequently affirmed its 
holdings regarding architects, engineers, accountants, and 
retirement planners based on the old definition of professionals 
and without further analysis. The court in Jorgensen referred to 
its holding in Georgetowne Ltd. Part. and stated that it indicated 
that a college degree embodied the characteristics of a "'long 
and intensive program of preparation,'' and that "licensing, 
although not dispositive, strongly indicates that an occupation is 
a profession." 255 Neb. at 246, 583 N.W.2d at 335. Jorgensen 
continued: 

Applying the Tylle definition to the instant case, we can 
conclude only that Bank's employees were not profession
als and did not render professional services. Neither [bank 
employee] had any specialized knowledge requiring long 
and intensive preparation. According to [one employee], 
Bank's employees were expected to do nothing more than 
fill out forms. Bank's employees did not hold licenses and 
did not regularly supplement their educations, such as they 
were, nor were Bank's employees subject to an ethical 
code enforced by a disciplinary system. In the absence of 
such characteristics, we cannot say that they maintained by 
force of organization high standards of achievement and 
conduct or committed themselves to continued study.  
Finally, there is no evidence that the kind of work per
formed by Bank's employees in the instant case had for its
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prime purpose the rendering of a public service. Based on 
the evidence adduced, we conclude that Bank's employees, 
even if characterized as "retirement planners," were not 
professionals.  

255 Neb. at 246-47, 583 N.W.2d at 335. Jorgensen represents 
the Nebraska Supreme Court's most recent holding on defining 
professions under § 25-222.  

[10] Based on the definition the court in Jorgensen affirmed 
and the factors it articulated in reaching its conclusion with 
respect to bank employees, we find and hold that abstracters are 
professionals for the purposes of § 25-222. Neb. Rev. Stat.  
§ 76-535 et seq. (Reissue 1996 & Cum. Supp. 2000) is the 
Abstracters Act and governs the "[b]usiness of abstracting" as 
defined in § 76-537(3). The act's purpose is "to safeguard the 
welfare and property of citizens of this state and to insure that 
abstracters serving the public meet minimum standards of profi
ciency and competency." (Emphasis supplied.) § 76-536. The 
act provides that anyone engaged in the business of abstracting 
must be licensed as provided in the act. § 76-538. The act fur
ther establishes an Abstracters Board of Examiners to carry out 
and enforce its provisions. § 76-540. The board may revoke or 
suspend an abstracter's license or censure an abstracter or issue 
a letter of reprimand for violations of the act including unfair 
practices, the conviction of a felony, habitual carelessness, or 
fraudulent practices.  

Further, applicants must prove to the board's satisfaction that 
the applicant has at least 1 year of verified land title-related 
experience, see § 76-542, as well as pass a written examination 
to determine the applicant's proficiency, see § 76-543. Once reg
istered and licensed, an abstracter must "complete and certify to 
the board that he or she has successfully completed three hours 
of board-approved professional development credits." § 76-544.  
As noted by the Nebraska Land Title Association, the 
Legislature specifically changed this requirement in 1985 by 
deleting reference to "'continuing education programs'" and 
inserting instead the phrase "'professional development cred
its.'" Brief for amicus curiae at 6.  

Other authorities have also recognized an abstracter's knowl
edge, care, and skill:
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From its nature, the business of abstracting titles 
requires special knowledge and qualifications, and while, 
as discussed [in a later section], it is not a function of an 
abstracter, as such, to give an opinion as to the legal effect 
of the facts or instruments noted, he [or she] must, in order 
properly to perform his [or her] duties, have an under
standing of the law relating to conveyances, descents, 
devises, and other matters affecting the title to real prop
erty, and be able to determine what constitutes a lien or 
encumbrance thereon. Moreover, an abstracter is bound to 
use sufficient diligence to discover and show on his [or 
her] abstract all relevant instruments and facts properly 
made a matter of record.  

Similarly, he [or she] must read or examine the whole of 
each instrument, and take care to discover material matter 
contained anywhere therein; and it is no excuse for omit
ting a material matter that it was contained or set forth in a 
part of the instrument other than that in which it would 
normally be expected to be found. He [or she] must exam
ine the actual records, and is not justified in relying upon 
marginal notes or references, or upon the index.  

1 C.J.S. Abstracts of Title § 9 at 371-72 (1985). Corpus Juris 
Secondum adds, in pertinent part: 

There is a rigorous duty imposed upon an abstracter. . .  
to conduct a proper and painstaking search and examina
tion of the public records, and to set forth in his [or her] 
abstract all the material facts of record which relate to, or 
may affect, the title under investigation. ...  

. . . [I]f in his [or her] search or examination of the 
records, he [or she] is put on notice of anything outside 
thereof which may affect the title, he [or she] should either 
investigate the same, or call attention thereto in the abstract 
so that interested persons may make further investigations.  

Id., § 10 at 373.  
Based on the above authority, we believe abstracters meet the 

factors annunciated in Jorgensen v. State Nat. Bank & Trust, 255 
Neb. 241, 583 N.W.2d 331 (1998). While their education is not
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as long as some of the other professions, they overwhelmingly 
satisfy the other factors used to judge professionals. Abstracters 
provide a service to the public upon which the public relies, and 
those duties require specialized knowledge and a license to pro
vide such services, which Jorgensen stated was a strong indica
tor of a profession. The general public would most likely be 
unable to perform the same function for themselves. Also, 
abstracters must have prior related experience and pass a written 
proficiency examination given by a governing board which also 
has the power to discipline abstracters for violations of their 
duties or for otherwise being unfit to perform the same. Further, 
and highly suggestive of the Legislature's view of the question 
before us, abstracters must complete a minimum number of con
tinuing education credits which the Legislature specifically 
titled "professional development." 

We also note that while the Nebraska Supreme Court has not 
dealt with this issue directly, it has given indications that it con
siders abstracters professionals. In Heyd v. Chicago Title Ins. Co., 
218 Neb. 296, 354 N.W.2d 154 (1984), the Nebraska Supreme 
Court cited a California case when discussing other jurisdictions' 
recognition of a title insurance company's duty to use due care 
when inspecting public records and preparing title reports.  

The duty imposed upon an abstractor of title is a rigor
ous one: "An abstractor of title is hired because of his [or 
her] professional skill, and when searching the public 
records on behalf of a client he [or she] must use the 
degree of care commensurate with that professional skill 
. . . the abstractor must report all matters which could 
affect his [or her] client's interests and which are readily 
discoverable from those public records ordinarily exam
ined when a reasonably diligent title search is made." 

(Emphasis supplied.) Id. at 302-03, 354 N.W.2d at 158.  
In Tess v. Lawyers Title Ins. Corp., 251 Neb. 501, 557 N.W.2d 

696 (1997), the Nebraska Supreme Court required title insur
ance companies to use due care in providing title reports. The 
court specifically held that "title insurance companies and their 
agents are required to exercise the degree of skill and knowledge 
normally possessed by members of the profession in good stand
ing in the locality concerning preliminary title information
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which is transmitted to their customers." (Emphasis supplied.) 
Id. at 513, 557 N.W.2d at 704-05. Finally, in Flamme v. Wolf Ins.  
Agency, 239 Neb. 465, 476 N.W.2d 802 (1991), the concurring 
opinion quoted an Iowa case which recognized the tort of negli
gent misrepresentation by accountants and further recognized 
that "'the same rule may be applicable in other recognized pro
fessions, such as abstracters and attorneys.'" Id. at 477, 476 
N.W.2d at 810 (Shanahan, J., concurring).  

With respect to cases beyond this jurisdiction, we found only 
one which has addressed this issue, that is, whether an abstracter 
is a professional for the purposes of applying statute of limita
tions rules to professionals. In Chapman v. Alexander, 307 Ark.  
87, 817 S.W.2d 425 (1991), the Arkansas Supreme Court specif
ically enumerated abstracters in its list of professionals which 
were affected by its decision whether to apply the discovery rule 
to professional malpractice cases. We find no authority, and the 
Coopers have cited us to none, which contradicts our holding 
here and states that abstracters are not professionals for the pur
poses of a statute of limitations. Also, several jurisdictions have 
included abstracters in the category of professionals when ruling 
on other issues. See, e.g., Bernard v. Char, 79 Haw. 371, 903 P.2d 
676 (Haw. App. 1995) (citing W. Page Keeton et al., Prosser 
and Keeton on the Law of Torts § 32 (5th ed. 1984), for proposi
tion that principles developed in medical malpractice cases 
applied to cases involving other professions which included 
abstracters of title); Eby v. York-Division, Borg-Warner, 455 
N.E.2d 623 (Ind. App. 1983) (including abstracters in group of 
professionals whose actual calling requires giving of opinions).  

The Coopers assert that the Nebraska Supreme Court's hold
ing in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438 (1987), 
which found that real estate brokers were not professionals for 
the purposes of § 25-222, requires a similar finding in this case 
because real estate brokers share many of the statutory charac
teristics described above for abstracters. We disagree. The anal
ysis in Jorgensen v. State Nat. Bank & Trust, 255 Neb. 241, 583 
N.W.2d 331 (1998), came after the holding in Tylle and was 
specifically written to remedy the disparity caused by Tylle and 
other cases regarding what constitutes a profession under 
§ 25-222. Further, Tylle noted that several other jurisdictions
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concluded real estate brokers were not professionals, whereas 
the authority we have found with respect to abstracters is just the 
opposite. Also, according to Tylle, real estate agencies were akin 
to other business agencies such as commission sales merchants 
of personal property which have not been considered profes
sionals under popular usage or by law. Abstracters however are 
not so akin to such merchants. Still further, Tylle found the 
licensure requirement to be unpersuasive and unacceptable, a 
point which Jorgensen specifically disagreed with when it held 
that such a requirement is, while not dispositive, strongly 
indicative of a profession.  

Given that we find abstracters are professionals for the pur
poses of § 25-222, we turn now to that section's application to 
this case. The Coopers' claim fails this section twofold. First, 
they failed to file their claim within 1 year after they discovered 
Paap's omission, assuming but not deciding that reasonable dis
covery did not occur before that time. Second, even if they had 
filed their claim within 1 year of the condemnation proceeding, 
their claim was clearly beyond the absolute 10-year bar on pro
fessional negligence suits. Accordingly, we find that the trial 
court's order sustaining Paap's motion for summary judgment 
based on § 25-222 and denying the Coopers' cross-motion was 
proper. Because of our holding on this issue, we do not address 
the Coopers' remaining arguments regarding when the statute of 
limitations clock began to run.  

CONCLUSION 
For the reasons stated, we hold that abstracters are profes

sionals for the purposes of § 25-222 and that therefore the trial 
court properly applied § 25-222 and correctly found that the 
Coopers' claim was time barred.  

AFFIRMED.
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1. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 

admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 

discretion, except in those instances under the rules when judicial discretion is a fac

tor involved in determining admissibility.  
2. Rules of Evidence: Other Acts. The exercise of judicial discretion is implicit in Neb.  

Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), and it is within the discretion 

of the trial court to determine relevancy and admissibility of evidence of other wrongs 

and acts under rule 404(2).  
3. Rules of Evidence. The proponent of evidence offered pursuant to Neb. Evid. R.  

404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), upon objection to its admissibil

ity, is required to state on the record the specific purpose or purposes for which the 

evidence is being offered, and the trial court is required to state on the record the pur

pose or purposes for which such evidence is received.  

4. Rules of Evidence: Other Acts. Prior conduct which is inextricably intertwined with 
the charged crime is not considered extrinsic evidence of other crimes or bad acts and 
Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 1995), does not apply.  

5. _: -. Prior conduct that forms the factual setting of the crime is not rendered 

inadmissible by Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 1995).  
6. Criminal Law: Intent. The crime of terroristic threats does not require an intent to 

actually execute the threats made, but requires the intent to terrorize the recipient as a 

result of the threat or a reckless disregard of the risk of causing such terror.  

7. Criminal Law. The crime of terroristic threats does not require that the recipient of 

the threat actually feel terrorized.  
8. Criminal Law: Proof. In a case for terroristic threats, the State need not prove that 

the recipient of the threat was actually terrorized.  

9. Lesser-Included Offenses: Jury Instructions: Presumptions: Appeal and Error.  

Appellate courts will presume that the jury followed the trial court's instruction and 

did not consider any of the purported lesser-included offenses after the defendant was 

found guilty of the primary charge against him or her.  

10. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by 

an appellate court only if the sentences complained of were an abuse of discretion.  

Appeal from the District Court for Lancaster County: EARL J.  
WITTHOFF, Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant.  

Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee.
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IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Terry Powers, also known as Patrick McBride, appeals from 
his conviction and sentence for terroristic threats. On appeal, 
Powers challenges, inter alia, the trial court's ruling concerning 
evidence of prior threats, jury instructions given by the trial 
court, the sufficiency of the evidence to support a conviction, 
and the sentence imposed by the trial court. Because we find the 
court did not commit reversible error, we affirm the conviction 
and sentence.  

II. BACKGROUND 
On or about August 3, 1999, Don Stenberg received a letter 

purportedly signed by Powers, who was incarcerated at the time.  
The author of the letter stated, "I'm writing to you in regards to 
all of the threatening letter's [sic] that I've written to you in the 
past" and indicated that "in a very short time I'll be able to do 
all that I told you I would do. I'm in the last stages of my escape 
from here." The letter went on to indicate that the author, after 
escaping, would pay a visit to Stenberg, Harold Clarke, Gary 
Lacey, Thomas J. Monaghan, and David R. Stickman, and 
included home addresses for Stenberg, Clarke, and Lacey.  
Testimony at trial indicated that the addresses included in the 
letter were accurate.  

On December 17, 1999, Powers was charged by information 
with making terroristic threats and with being a habitual crimi
nal. The information alleged that Powers, on or about August 3, 
1999, threatened to commit a crime of violence with the intent 
to terrorize Stenberg, Clarke, and/or Monaghan. Although it 
appears that Powers could have been charged with several dif
ferent counts of terroristic threats, the information, for some rea
son, includes only one count, but alleges threats against all the 
individuals named. Additionally, the information alleged that 
Powers had twice been convicted and sentenced to at least 1 year 
in prison for previous crimes.  

On May 30, 2000, Powers filed a motion requesting the State 
to disclose any intent to use evidence of other crimes, wrongs,
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or acts pursuant to Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 
(Reissue 1995). On June 12, the court held a hearing concerning 
evidence the State intended to offer involving prior threatening 
letters allegedly sent from Powers to Stenberg. At the hearing, 
the State alleged the prior letters were not rule 404 evidence, 
but, rather, were prior threatening statements specifically 
referred to in the letter for which Powers was charged. Powers 
argued the prior letters which the State intended to use were 
prior threatening letters for which Powers was not being charged 
and were evidence of prior misconduct as contemplated by rule 
404 because they were evidence of other acts being used to 
prove the elements of the charged crime. The State presented 
evidence to demonstrate the two prior letters were written by 
Powers and were sent to and received by Stenberg. The court 
found the prior letters were not rule 404 evidence, but were part 
of the same occurrence for which Powers was charged and were 
therefore admissible.  

The first prior letter was received by Stenberg on or about 
September 10, 1998. In that letter, the author stated, "I'm writ
ing to you in regards to the threatening letter that I wrote to you.  
I would like to say I'm sorry for writing it to you. I don't have 
any plans on doing any of the threats that I made . . . ." 

The second prior letter was received by Stenberg on or about 
October 28, 1998. In that letter, the author stated, "I'm writing 
with Gods [sic] authority to you. I have found out you are stu
pider then [sic] I thought. You should of [sic] accepted my apol
ogy but seeing how you didn't God has blessed me with his 
unconditionaled [sic] authority to come after you." The author 
further detailed that he intended to "rape, torture, and molest all 
of the bitches, and kids in [Stenberg's] family," that he would 
"make [Stenberg] watch," and that he would make Stenberg 
drink "some blood of all [his] family members after [Powers] 
kill[ed] them." The author further detailed plans to "beat 
[Stenberg] with a bat, and break one bone at a time til [sic] [he 
had broken] every bone in [Stenberg's] body." The author indi
cated that he planned to cut off Stenberg's genitals and "cut 
[Stenberg's] body up into 52 parts, and mail each part to each 
attorney general of each state." The author again indicated that he 
had "Gods authority to do all" of these things and told Stenberg
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he "should count [his] days because Gods wrath is coming." The 
letter was signed "Gods wrath deliverer," although the author 
indicated in the letter that he was "Patrick McBride, f.k.a. Terry 
Powers." The envelope the letter was mailed in indicated with a 
stamp that it was "correspondence .. . mailed from an institution 
operated by the Nebraska Department of Corrections." 

At trial, Powers renewed his objection to the admission of the 
two prior letters and to testimony concerning the two prior let
ters, again arguing that the evidence was covered by rule 404.  
The court overruled the objections and received the prior letters 
as exhibits, as well as allowing witnesses to testify about the let
ters' contents. At the conclusion of the evidence, Powers moved 
for dismissal of the charges as they related to Monaghan and 
Clarke, arguing there had been no evidence presented concern
ing them. The court granted the motion, leaving only the charge 
as it related to Stenberg.  

Powers requested the court instruct the jury that a communi
cation is a threat "if it carries the promise of evil under such cir
cumstances that a reasonable person receiving the communica
tion would believe that such was to ensue at the hands of the 
communicator, or his allies." Powers further requested a jury 
instruction defining "[t]o threaten another in a menacing man
ner" to be given in conjunction with the court's instruction that 
third degree assault by threatening another in a menacing man
ner was a lesser-included offense to the charged offense of ter
roristic threats. The court declined to give either instruction.  

On June 14, 2000, the jury found Powers guilty of terroristic 
threats. On September 5, the court found Powers to be a habit
ual criminal and sentenced Powers to a term of 20 to 30 years' 
imprisonment. Powers filed this timely appeal.  

III. ASSIGNMENTS OF ERROR 
On appeal, Powers has assigned 35 errors. For purposes of 

discussion, we consolidate Powers' assigned errors to six: (1) 
The court erred in determining the evidence of the prior letters 
was not rule 404 evidence; (2) the admission of the evidence of 
the prior letters, if not violative of rule 404, was in violation of 
a prior plea agreement between Powers and the State; (3) the 
court erred in receiving another exhibit, exhibit 10; (4) the court
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erred in not giving Powers requested jury instructions defining 
when a communication is a threat and defining threatening 
another in a menacing manner; (5) the evidence was insufficient 
to support the conviction; and (6) the sentence imposed by the 
district court was excessive.  

IV. ANALYSIS 
1. RULE 404 EVIDENCE 

The first assignment of error that we will consider is Powers' 
assertion that the trial court erred in concluding that the prior 
letters and the testimony concerning the prior letters was not 
rule 404 evidence. On appeal, Powers asserts that the letters 
were evidence of prior misconduct, that the State should have 
been required to state on the record the specific proper purpose 
for which the evidence was offered, and that the court was 
required to find on the record the proper purpose for which the 
evidence was received and to give a limiting instruction to the 
jury concerning the proper purpose for which the evidence was 
received. Powers further asserts that the court erred in admitting 
the prior letters into evidence and allowing various witnesses to 
testify about the content of the letters. The State asserts again 
that the prior letters do not constitute rule 404 evidence and 
were relevant to proving that the letter for which Powers was 
charged was a threat to commit a crime of violence. As noted 
above, the letter for which Powers was charged did not specifi
cally include any details, but, rather, indicated that the author 
intended to carry out previous threats, and the two prior letters 
demonstrated in disturbing detail what the previous threats 
were.  

[1,2] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the rules when judicial discretion is a factor 
involved in determining admissibility. State v. Burdette, 259 
Neb. 679, 611 N.W.2d 615 (2000). The exercise of judicial dis
cretion is implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 
(Reissue 1995), and it is within the discretion of the trial court 
to determine relevancy and admissibility of evidence of other 
wrongs and acts under rule 404(2). State v. Burdette, supra. The
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trial court's decision in this regard will not be reversed absent an 
abuse of that discretion. Id.  

Rule 404(2) provides: 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident.  

[3] The proponent of evidence offered pursuant to rule 
404(2), upon objection to its admissibility, is required to state on 
the record the specific purpose or purposes for which the evi
dence is being offered, and the trial court is required to state on 
the record the purpose or purposes for which such evidence is 
received. State v. Burdette, supra. Any limiting instruction given 
upon receipt of such evidence should likewise identify only 
those specific purposes for which the evidence was received. Id.  

In the present case, Powers objected to the admission of the 
prior letters, asserting that they were evidence of other crimes, 
wrongs, or acts, and requested that the State be required to state 
the specific purpose for which the evidence was being offered 
and that the court make specific findings concerning the proper 
purpose for which the evidence was being received. The State 
argued, as it does on appeal, that the prior letters were not rule 
404 evidence, but were "relevant to the elements of this offense, 
to prove the threat to commit a crime of violence and to prove 
that the threat was made with the intent to terrorize." Brief for 
appellee at 8.  

Although the Nebraska Supreme Court has never squarely 
addressed the issue, the Eighth Circuit Court of Appeals has 
repeatedly discussed the use of prior conduct evidence that is 
intrinsically intertwined with providing context for the charged 
offense, rather than for a use as contemplated by rule 404. See, 
U.S. v. Carroll, 207 F.3d 465 (8th Cir. 2000); U.S. v. O'Dell, 204 
F.3d 829 (8th Cir. 2000); U.S. v. Phelps, 168 F.3d 1048 (8th Cir.  
1999); U.S. v. Williams, 95 F.3d 723 (8th Cir. 1996); U.S. v.  
Luna, 94 F.3d 1156 (8th Cir. 1996); U.S. v. Forcelle, 86 F.3d 838 
(8th Cir. 1996); U.S. v. Tate, 821 F.2d 1328 (8th Cir. 1987); U.S.  
v. Derring, 592 F.2d 1003 (8th Cir. 1979). We think these cases
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provide insight into how evidence such as the evidence at issue 
in the present case should be considered and treated.  

[4,5] Prior conduct which is inextricably intertwined with the 
charged crime is not considered extrinsic evidence of other 
crimes or bad acts and rule 404 does not apply. See, U.S. v.  
O'Dell, supra; U.S. v. Luna, supra; U.S. v. Tate, supra. The 
Eighth Circuit has held: 

"[W]here evidence of other crimes is 'so blended or con
nected, with the one[s] on trial as that proof of one inci
dentally involves the other[s]; or explains the circum
stances; or tends logically to prove any element of the 
crime charged,' it is admissible as an integral part of the 
immediate context of the crime charged. When the other 
crimes evidence is so integrated, it is not extrinsic and 
therefore not governed by Rule 404(b)." 

U.S. v. Phelps, 168 F.3d at 1057-58, quoting U.S. v. Swinton, 75 
F.3d 374 (8th Cir. 1996). See, also, U.S. v. Luna, supra; U.S. v.  
Forcelle, supra; U.S. v. Tate, supra; U.S. v. Derring, supra. As 
such, prior conduct that forms the factual setting of the crime is 
not rendered inadmissible by rule 404. U.S. v. Phelps, supra; 
U.S. v. Williams, supra. See, also, U.S. v. Forcelle, supra. The 
State is entitled to present a coherent picture of the facts of the 
crime charged, and evidence of prior conduct that forms an inte
gral part of the crime charged is not rendered inadmissible under 
rule 404 merely because the acts are criminal in their own right, 
but have not been charged. U.S. v. Williams, supra. A court does 
not err in finding rule 404 inapplicable and in accepting prior 
conduct evidence where the prior conduct evidence is so closely 
intertwined with the charged crime that the evidence completes 
the story or provides a total picture of the charged crime. See 
U.S. v. Forcelle, supra.  

In the present case, the letter which was the basis of the 
charge against Powers provided: 

To: Mr. Stenberg 
I'm writing to you in regards to all of the threatening let

ter's [sic] that I've written to you in the past. I'm letting 
you know that in a very short time I'll be able to do all that 
I told you I would do. I'm in the last stages of my escape 
from here. I've got inside help.. . . I'm going to pay you
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a visit at your home address at .. . yes I do know where 
you live. I'm going to have lots of [sic] with [your wife], 
and your 4 kids if there [sic] young enought [sic] if not I'll 
just kill all of you. . . . I'll be seeing you really soon, it'll 
be really fun.  

The prior letters which were received and testified about provide 
the complete story and provide context to the charged letter. The 
prior letters include disturbing details of "all that [Powers] told 
[Stenberg he] would do." Because the prior conduct evidence 
"merely shows the full context of the charged crime, it is 'intrin
sic evidence' not governed by Rule 404." U.S. v. Carroll, 207 
F.3d 465, 468 (8th Cir. 2000). The evidence of the prior letters 
is not evidence of other crimes or acts as contemplated by rule 
404, and the district court did not err in so holding.  

The Supreme Court's holding in State v. Canbaz, 259 Neb.  
583, 611 N.W.2d 395 (2000), is comparable. In Canbaz, the 
defendant had made various statements to neighbors and 
coworkers about wanting to kill his former girl friend. The State 
offered the statements during prosecution of the defendant for 
murdering his former girl friend. The trial court concluded that 
the prior statements were covered by rule 404 and gave a limit
ing instruction concerning the statements' proper purpose. On 
appeal, the Supreme Court held that these statements were not 
evidence of prior unrelated bad acts under rule 404, but were rel
evant evidence concerning the crime charged. Similarly, the evi
dence in the present case is not evidence of prior unrelated bad 
acts under rule 404, but is relevant evidence that Powers was 
threatening a crime of violence against Stenberg with the intent 
to terrorize by sending the letter for which he was charged. This 
assigned error is without merit.  

2. PLEA AGREEMENT 
Powers next asserts that if the evidence of the prior letters 

was properly found to be outside rule 404, then the evidence 
should be excluded under a plea agreement entered into between 
Powers and the State. In the plea agreement, Powers agreed to 
plead guilty or no contest to a charge of felony criminal mis
chief, and in exchange, the State agreed, in part, not to file "any 
indictments, informations or complaints that may arise from
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correspondence" previously written by Powers and received by, 
inter alia, Stenberg. The plea agreement was entered into on 
May 19, 1999.  

Powers argues that if the September 10 and October 28, 1998, 
letters are not considered evidence of prior bad acts governed by 
rule 404, then they must constitute the terroristic threat for 
which he is currently being prosecuted and that they are, accord
ingly, inadmissible pursuant to the plea agreement. We disagree.  

As noted above, Powers is being charged with making a ter
roristic threat when he sent the August 3, 1999, letter to 
Stenberg. That letter is the only threat for which he is being 
charged and prosecuted. As we discussed above, the prior letters 
provide relevant evidence and context concerning the threat for 
which he is being charged, but they are not separately being 
charged and prosecuted. The State agreed in the plea agreement 
not to pursue any charges for the prior letters, but did not agree 
to never use the prior letters as evidence in a prosecution for 
subsequent criminal activity. See United States v. Van Horn, 789 
F.2d 1492 (11th Cir. 1986). When Powers chose to send another 
letter promising to make good on his earlier threats, the prior let
ters became relevant evidence outside the purview of rule 404 
and outside the purview of the plea agreement.  

Moreover, the probative value of the evidence is not substan
tially outweighed by the danger of unfair prejudice, confusion of 
the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evi
dence. See Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 
1995). See, also, U.S. v. O'Dell, 204 F.3d 829 (8th Cir. 2000). We 
therefore conclude that the trial court did not abuse its discretion 
in admitting the evidence. This assigned error is without merit.  

3. EXHIBIT 10 
Powers next asserts that the court erred in receiving exhibit 10, 

a "kite" written by Powers while he was incarcerated at the 
Department of Correctional Services. Powers argues that the 
exhibit had no probative value and was unfairly prejudicial. A 
review of exhibit 10 reveals that it is a handwritten request, 
signed by Powers, requesting certain individuals, including 
Lacey, to be present at a court hearing. Presumably, Powers
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objects to the exhibit's introduction because some of the threat
ening letters referenced above also include threats against Lacey.  

The State asserts that the exhibit was probative because it was 
a known sample of Powers' handwriting and was probative on 
the issue of whether he authored the other letters. Additionally, 
the State asserts that the court gave a limiting instruction on the 
proper purpose for which exhibit 10 was being offered, solely 
for handwriting comparison and not for its content. A review of 
the record indicates that such a limiting instruction was, indeed, 
given. As a result, we conclude that exhibit 10 was relevant as a 
means for the fact finder to compare handwriting, and because 
of the limiting instruction, the evidence's probative value is not 
substantially outweighed by the danger of undue prejudice. See 
rules 401 and 403. This assigned error is without merit.  

4. JURY INSTRUCTIONS 

(a) Defining When Communication Is Threat 
Powers requested the following instruction be given to the jury: 

A communication is a threat if it carries the promise of 
evil under such circumstances that a reasonable person 
receiving the communication would believe that such was 
to ensue at the hands of the communicator, or his allies.  

To establish reversible error from a court's refusal to give a 
requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of law, (2) the 
tendered instruction is warranted by the evidence, and (3) the 
appellant was prejudiced by the court's refusal to give the ten
dered instruction. State v. Owens, 257 Neb. 832, 601 N.W.2d 
231 (1999). We determine that Powers' requested instruction, as 
set forth above, was not a correct statement of the law.  

[6,7] Neb. Rev. Stat. § 28-311.01 (Reissue 1995) provides, in 
relevant part, "(1) A person commits terroristic threats if he or 
she threatens to commit any crime of violence: (a) With the 
intent to terrorize another . .. or (c) In reckless disregard of the 
risk of causing such terror." The crime does not require an intent 
to actually execute the threats made, but requires the intent to 
terrorize the recipient as a result of the threat or a reckless dis
regard of the risk of causing such terror. See State v. Saltzman, 
235 Neb. 964, 458 N.W.2d 239 (1990). The crime further does
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not require that the recipient of the threat actually feel terror
ized. Id. See, also, State v. Rodriguez, 6 Neb. App. 67, 569 
N.W.2d 686 (1997).  

In State v. Schmailzl, 243 Neb. 734, 502 N.W.2d 463 (1993), 
the Nebraska Supreme Court addressed the issue of whether the 
language of § 28-311.01 is unconstitutionally vague. In doing 
so, the court noted that several other state courts have held the 
words "threat" or "threaten" to be neither vague nor uncertain 
when used in similar statutes. The court cited, among other 
opinions, an opinion of the Supreme Court of Maine, with a par
enthetical noting that the Maine court had held that "'[a] com
munication is a threat if it carries the promise of evil under such 
circumstances that a reasonable person receiving the communi
cation would believe that such was to ensue at the hands of the 
communicator, or his allies.'" Schmailzl, 243 Neb. at 738, 502 
N.W.2d at 466. The Nebraska Supreme Court then concluded 
that the statute is not unconstitutionally vague. However, the 
Supreme Court in State v. Schmailzl did not overrule the holding 
of State v. Saltzman, supra, that the state of mind of the recipi
ent is not a necessary element of the crime of terroristic threats.  

[8] We conclude that the law in this state is that in a case for 
terroristic threats, the State need not prove that the recipient of 
the threat was actually terrorized. See, State v. Saltzman, supra; 
State v. Rodriguez, supra. This being the case, the fact that the 
Supreme Court parenthetically noted that the Maine Supreme 
Court has defined threat to include an analysis of whether a rea
sonable person would be terrorized does not make such a correct 
statement of law in this state. As such, the court did not err in 
denying Powers' requested jury instruction because it was not a 
correct statement of law.  

(b) Defining "Threatening in Menacing Manner" 
At trial, the court instructed the jury that it could find Powers 

guilty of terroristic threats, guilty of third degree assault, or not 
guilty. As such, the court instructed the jury on third degree 
assault as intentionally and knowingly threatening another in a 
menacing manner. Powers asserts that the court erred in not giv
ing his requested instruction that defined threatening in a men
acing manner to mean a promise to do another bodily harm
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"made in such a manner as to intentionally cause a reasonable 
person in the position of the one threatened to suffer apprehen
sion of being so harmed." At trial, the State resisted the 
requested instruction, arguing that it was not warranted because 
the court should not have instructed that third degree assault is 
a lesser-included offense of terroristic threats.  

[9] The trial court in this case properly administered a "step" 
instruction, wherein it instructed the jury to consider the crime 
of third degree assault only if it found that the State did not 
prove that Powers was guilty of terroristic threats. In State v.  
Pribil, 224 Neb. 28, 395 N.W.2d 543 (1986), the Nebraska 
Supreme Court held that appellate courts will presume that the 
jury followed the trial court's instruction and did not consider 
any of the purported lesser-included offenses after the defendant 
was found guilty of the primary charge against him or her. See, 
also, State v. Derry, 248 Neb. 260, 534 N.W.2d 302 (1995). The 
jury found Powers guilty of terroristic threats, and under the step 
instruction given by the court, the jury never reached the issue 
of third degree assault. Thus, we find that the jury never had the 
opportunity to apply the trial court's definition of threatening in 
a menacing manner. As such, even if the court did err in the def
inition provided, an issue we expressly do not reach, the error 
could not have resulted in any prejudice. See State v. Derry, 
supra. This assigned error is without merit.  

5. SUFFICIENCY OF EVIDENCE 
Finally, Powers challenges the sufficiency of the evidence 

presented by the State to support his conviction. When review
ing a criminal conviction for sufficiency of the evidence to sus
tain the conviction, the relevant question for an appellate court 
is whether, after viewing the evidence in the light most favorable 
to the prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt. State 
v. Rieger, 260 Neb. 519, 618 N.W.2d 619 (2000). In reviewing a 
criminal conviction, an appellate court does not resolve conflicts 
in the evidence, pass on the credibility of the witnesses, or 
reweigh the evidence. Such matters are for the finder of fact, and 
a conviction will be affirmed, in the absence of prejudicial error, 
if the properly admitted evidence, viewed and construed in a
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light most favorable to the State, is sufficient to support the con
viction. Id. A review of the record reveals that there was ade
quate evidence presented which, when viewed most favorably to 
the State, would allow a rational trier of fact to find the essential 
elements of the crime beyond a reasonable doubt. This assigned 
error is without merit.  

6. EXCESSIVE SENTENCE 
[10] Finally, Powers asserts that his sentence of 20 to 30 years' 

imprisonment was excessive. Sentences within statutory limits 
will be disturbed by an appellate court only if the sentences com
plained of were an abuse of discretion. State v. Rieger, supra. An 
abuse of discretion takes place when the sentencing court's rea
sons or rulings are clearly untenable and unfairly deprive a liti
gant of a substantial right and a just result. Id.  

Powers' sentence of 20 to 30 years' imprisonment is within 
the statutory limits for terroristic threats with a finding of habit
ual criminal status. In preparing for sentencing, the trial court 
reviewed Powers' presentence investigation report. There is no 
abuse of discretion evident on the record, and this assigned error 
is without merit.  

V. CONCLUSION 
Finding that the trial court did not err in finding evidence of 

prior threatening letters was not rule 404 evidence and that the 
State's use of the prior threatening letters did not violate a prior 
plea agreement, we conclude the court properly admitted the 
prior letters and allowed testimony about them. We further find 
that the court did not err in receiving exhibit 10. We further find 
that the court did not commit prejudicial error in instructing the 
jury and that the evidence presented was sufficient to support 
the conviction. Finally, we find that the sentence imposed by the 
trial court was not excessive. Accordingly, we affirm the con
viction and sentence.  

AFFIRMED.
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HEATHER D. PAULSEN, APPELLANT, V.  

ROBERT D. PAULSEN, APPELLEE.  

634 N.W.2d 12 

Filed June 12, 2001. No. A-00-1276.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it.  

2. Final Orders: Appeal and Error. The three types of final orders which may be 
reviewed on appeal are (1) an order which affects a substantial right in an action and 
which in effect determines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) an order affecting a sub
stantial right made on summary application in an action after a judgment is rendered.  

3. Actions: Statutes. A special proceeding entails civil statutory remedies not encom
passed in chapter 25 of the Nebraska Revised Statutes.  

4. Modification of Decree: Child Custody: Child Support. Modification of child cus
tody and support in a dissolution action is made pursuant to Neb. Rev. Stat. § 42-364 
(Reissue 1998) and is therefore a special proceeding.  

5. Modification of Decree: Final Orders: Appeal and Error. When an application is 
filed to modify a decree in a marital dissolution action, and the modification applica
tion pertains to more than one issue involving children affected by the dissolution 
decree, a court's resolution of one issue raised by the modification application, but 
retention or reservation of jurisdiction for disposition of another issue or other issues 
raised by the modification application, does not constitute a final judgment, order, or 
decree for the purpose of an appeal.  

Appeal from the District Court for Thurston County: DARVID 
D. QUIST, Judge. Appeal dismissed.  

James H. Hoppe and Matthew K. Kosmicki for appellant.  

John E. Samson, of Samson Law Office, P.C., L.L.O., for 
appellee.  

HANNON, SIEVERS, and INBODY, Judges.  

HANNON, Judge.  
Heather D. Paulsen and Robert D. Paulsen were divorced by a 

decree of dissolution on November 6, 1996. The dissolution 
decree ordered joint legal custody of the parties' only child, 
Bailey BreAnn, and physical custody was to be with Robert.  
Thereafter, the parties litigated the custody issue often. On 
January 13, 1999, Heather was awarded physical custody. On 
January 3, 2000, Robert filed an application for modification,
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specifically requesting that the trial court award him custody, 
child support, and attorney fees. In an order filed November 27, 
the trial court found a material change of circumstances, awarded 
custody to Robert subject to reasonable visitation by Heather, 
and ordered each party to pay his or her own attorney fees. That 
order also provided, "Pursuant to the stipulation of the parties, 
child support will be determined at a subsequent hearing." 
Heather appealed, alleging the trial court erred in finding a 
change of circumstances and in awarding custody to Robert. We 
dismiss for lack of jurisdiction because the order appealed from 
did not determine child support and therefore was not final.  

BACKGROUND 
The parties were divorced on November 6, 1996. Pursuant to 

the parties' agreement, they were awarded joint custody of Bailey, 
born March 29, 1995. Physical custody was placed in Robert with 
Heather paying $201 per month for child support and day-care 
obligations and with Heather having reasonable visitation. Later 
orders were entered concerning specific visitation and transporta
tion. On January 13, 1999, physical custody was awarded to 
Heather by agreement subject to reasonable rights of visitation in 
Robert with him paying $313 per month in child support com
mencing December 1, 1998, and with Heather being given the 
right to move Bailey to Arkansas. On February 9, 1999, the court 
entered an order designed to facilitate visitation in view of the dis
tance separating Heather's and Robert's residences.  

On January 3, 2000, Robert filed an application for modifica
tion wherein he alleged a material change of circumstances in 
that since late February 1999, Heather had not allowed him to 
visit or communicate with Bailey. He prayed that he be awarded 
custody, child support, and reasonable attorney fees and costs.  
The court entered a temporary order for counseling and the 
development of a parenting plan. The transcript contains 
Heather's response, filed February 4, 2000, which amounts to a 
general denial and a request that she be awarded attorney fees 
and costs.  

A journal entry shows that Heather had later moved with 
Bailey to Alabama, and the court entered orders attempting to 
require and facilitate Robert's visitation with Bailey.
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A hearing was held on Robert's application on October 18, 
2000, and a journal entry was filed November 27, 2000. The entry 
contains the findings and orders of the court from which Heather 
now appeals. The court made specific findings regarding the ways 
in which Heather had deprived Robert of visitation and corre
spondence and the fact that she had moved Bailey from Arkansas 
to Alabama without notifying Robert or the court. The trial court 
found Heather's allegation of abuse by Robert to be unsubstanti
ated and then found a material change of circumstances, awarding 
custody to Robert with visitation pursuant to a parenting plan 
which the order stated had been entered into evidence. (We were 
unable to locate any parenting plan in the record, and at the close 
of the hearing, the attorneys discussed that they would be able to 
"figure out this parenting plan and stick that in the record.") The 
order also provided that "[p]ursuant to the stipulation of the par
ties, child support will be determined at a subsequent hearing." 
Each party was ordered to pay his or her own attorney fees and 
one half of the fees for Bailey's attorney.  

ASSIGNMENT OF ERROR 
Heather appeals and alleges the trial court erred when it 

found a material change of circumstances which warranted a 
change of custody and therefore awarded custody to Robert.  

STANDARD OF REVIEW 
[1] The Nebraska Supreme Court in Scottsdale Ins. Co. v.  

City of Lincoln, 260 Neb. 372, 374, 617 N.W.2d 806, 808 
(2000), stated: 

Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it.. . . For an appellate 
court to acquire jurisdiction of an appeal, there must be a 
final order entered by the court from which the appeal is 
taken; conversely, an appellate court is without jurisdiction 
to entertain appeals from nonfinal orders. . . . When an 
appellate court is without jurisdiction to act, the appeal 
must be dismissed. [Citations omitted.] 

The order of November 27, 2000, modified child custody, but 
did not determine child support and expressly reserved that



10 NEBRASKA APPELLATE REPORTS

question for later determination. Robert's application prayed for 
custody and child support, and the court order that was in effect 
when Robert filed that application required Robert to pay $313 
child support. We must determine whether the trial court's 
November 27 order was an appealable order because it reserved 
that question.  

ANALYSIS 
[2] The Nebraska Supreme Court has stated: 

The three types of final orders which may be reviewed 
on appeal are (1) an order which affects a substantial right 
in an action and which in effect determines the action and 
prevents a judgment, (2) an order affecting a substantial 
right made during a special proceeding, and (3) an order 
affecting a substantial right made on summary application 
in an action after a judgment is rendered.  

In re Estate of Peters, 259 Neb. 154, 158, 609 N.W.2d 23, 26 
(2000).  

[3,4] "A special proceeding entails civil statutory remedies 
not encompassed in chapter 25 of the Nebraska Revised 
Statutes." 259 Neb. at 158, 609 N.W.2d at 26. Modification of 
child custody and support in a dissolution action is made pur
suant to Neb. Rev. Stat. § 42-364 (Reissue 1998) and is therefore 
a special proceeding. State ex rel. Reitz v. Ringer, 244 Neb. 976, 
510 N.W.2d 294 (1994). We are therefore only considering an 
issue involving a final order in a special proceeding.  

The problem presented in this case stems from the jurisdic
tional implications of an order in a special proceeding which 
fails to decide all of the issues submitted to the court in that pro
ceeding, and specifically reserves ruling on one of such issues.  
The Nebraska Supreme Court dealt with this problem in a dis
solution case most recently in Huffinan v. Huffinan, 236 Neb.  
101, 459 N.W.2d 215 (1990), and in Gerber v. Gerber, 218 Neb.  
228, 353 N.W.2d 4 (1984).  

[5] In Huffnan, a noncustodial father filed his appeal of the 
trial court's denial of his motion to change custody and visitation 
more than 30 days after the trial court pronounced that his request 
to change custody was denied but that it was taking visitation 
under advisement; however, the appeal was filed only a few days
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after the trial court's subsequent written order which decided both 
custody and visitation. The mother in Huffinan asserted that the 
oral pronouncement was a final, appealable order and that there
fore the father did not timely appeal the custody issue. The 
Nebraska Supreme Court held that the oral pronouncement could 
not be final and appealable, noting the solitary pleading which 
raised multiple issues determinable in one proceeding: 

[W]e hold that when an application is filed to modify a 
decree in a marital dissolution action, and the modification 
application pertains to more than one issue involving chil
dren affected by the dissolution decree, a court's resolution 
of one issue raised by the modification application, but 
retention or reservation of jurisdiction for disposition of 
another issue or other issues raised by the modification 
application, does not constitute a final judgment, order, or 
decree for the purpose of an appeal.  

(Emphasis supplied.) Huffinan, 236 Neb. at 106, 459 N.W.2d at 
220.  

In Gerber, a bifurcated dissolution case, the trial court dis
solved the parties' marriage but reserved all other issues, i.e., 
child custody and support, until the court had evidence in the 
form of home studies of each parent's household. The Nebraska 
Supreme Court noted that the trial court's order disposed of the 
marriage and property issues, but it did not decide the custody 
and support issues, resulting in total confusion. Accordingly, the 
court in Gerber held that "there [was] no final order that [could] 
be appealed from as to any of the issues between [the] parties, 
including the issue of dissolution of the marriage." (Emphasis in 
original.) 218 Neb. at 231, 353 N.W.2d at 6. The court reasoned 
that when substantial rights of the parties remained undeter
mined and the cause was retained for further action, the order 
was interlocutory and not final.  

The earliest case we have found involving this question in a 
proceeding to modify a divorce decree was Goldenstein v.  
Goldenstein, 110 Neb. 788, 195 N.W. 110 (1923). On December 
1, 1920, a divorce decree providing for dissolution, child cus
tody, child support, and alimony had been entered. On February 
5, 1921, the respondent filed a petition to vacate and modify the 
decree. After that petition was amended, the petitioner filed an
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answer, and the matter was tried and a decree vacating and mod
ifying the original decree was entered on June 20, 1921. That 
modification order set aside the previous allowances for alimony 
and child support and provided that the amount of these 
allowances was reserved for future consideration and judgment.  
On September 27, the court entered an order providing a dollar 
amount for the support of the petitioner and her children. The 
time to perfect an appeal was different then from what it is now, 
but otherwise, the same procedures applied. The petitioner 
sought to appeal from the court's modification of the original 
decree, and the respondent argued that she was too late to appeal 
from that order, which had been entered on June 20. The court 
in Goldenstein noted that the time allowed for the petitioner to 
appeal from the order entered on June 20 had passed, but the 
time had not yet passed to appeal from the order entered on 
September 27. Goldenstein held that the controlling date was 
September 27, and in so doing stated: 

[W]e think that the nature of this order itself [the order of 
June 20] as disclosed by its own terms, indicates that it was 
not, and could not be, a final order. It expressly reserves 
the very thing which was the point of contention for the 
future consideration and judgment of the court. This court 
held in Howell v. Howell, 89 Neb. 243, [131 N.W. 216 
(1911),] that such a decree is usually within the control of 
the court during the term at which it is rendered, and if the 
court believes it necessary in the interests of justice to open 
it up and allow further evidence to be taken at the same 
term, the matter is entirely within its discretion; and in 
Huffinan v. [Rhodes], 72 Neb. 57, [100 N.W. 159 (1904),] 
that an order is not final when the substantial rights of the 
parties involved in the action remain undetermined and 
when the case is retained for further action.  

Goldenstein, 110 Neb at 791-92, 195 N.W. at 112.  
A probate proceeding is also a special proceeding. In re 

Estate of Peters, 259 Neb. 154, 609 N.W.2d 23 (2000). The 
notion that an order which determines less than all orders sub
mitted to the court in a special proceeding is not final has been 
applied to probate proceedings:
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When multiple issues are presented to a trial court for 
simultaneous disposition in the same proceeding and the 
court decides some of the issues, while reserving some 
issue or issues for later determination, the court's determi
nation of less than all the issues is an interlocutory order 
and is not a final order for the purpose of an appeal.  
Huffinan v. Huff]nan, 236 Neb. 101, 459 N.W.2d 215 
(1990). Generally, appellate jurisdiction is limited to a 
review of final orders. See In re Interest of J.M.N., 237 
Neb. 116, 464 N.W.2d 811 (1991). Since there had been no 
final order in regard to all the issues submitted to the 
county court, Ackerman's appeal in case No. S-89-1181 
was not properly before the district court and, therefore, is 
not properly before this court.  

In re Estate of Seidler, 241 Neb. 402, 407, 490 N.W.2d 453, 457 
(1992).  

There are practical reasons why an order in a special pro
ceeding which determines less than all of the issues submitted to 
the court is not final. The primary reason of course is to prevent 
piecemeal appeals. There can be no doubt that custody and the 
amount of support for the children of a family are closely related 
issues. Child support necessarily follows custody. The amount 
of child support is dependent upon the parents' earnings at the 
time custody is changed. If circumstances change, the amount of 
child support may be modified again later. There is no reason 
why both issues cannot be decided at the same time in an action 
where both are put in issue. Usually, the child needs to be sup
ported during the time the case is on appeal. There needs to be 
a provision for support during the time the appeal is pending.  
The same guidelines apply to set support in a temporary order as 
in a permanent order. Nebraska Child Support Guidelines, para
graph B. If an order modifying custody is appealable when child 
support has not been determined, the custodial parent will have 
to go without receiving help during the appeal or the trial court 
will have to make a temporary allowance during the pendency of 
the appeal under Neb. Rev. Stat. § 42-351 (Reissue 1998), but 
such an award would be determined under the same rules as per
manent support. In short, there is no reason not to require a res
olution of both custody and support to make the order final.
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The situation in this case is different from that of the recent 
case of Templeton v. Templeton, 9 Neb. App. 937, 622 N.W.2d 
424 (2001), where the trial court stayed the issues of child sup
port and visitation until the Iowa juvenile court terminated its 
jurisdiction. In Templeton, the trial court recognized that it did 
not have jurisdiction to make a final order on these subjects.  

The appeal must be dismissed because the trial court did not 
decide all of the issues submitted to the court in the special 
proceeding.  

APPEAL DISMISSED.  

GARY WEICHEL, APPELLANT, V. STORE KRAFT MANUFACTURING 

COMPANY AND WAUSAU INSURANCE COMPANIES, APPELLEES.  

634 N.W.2d 276 

Filed June 19, 2001. No. A-00-1128.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award.  

2. _ : _ . In determining whether to affirm, modify, reverse, or set aside a judg
ment of the Workers' Compensation Court review panel, a higher appellate court 
reviews the findings of the trial judge who conducted the original hearing.  

3. : . Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

4. Workers' Compensation: Evidence: Appeal and Error. If the record contains evi
dence to substantiate the factual conclusions reached by the Workers' Compensation 
Court, an appellate court is precluded from substituting its view of the facts for that 
of the Workers' Compensation Court.  

5. _: : _ . In testing the sufficiency of evidence to support findings of fact 

made by the Workers' Compensation Court after rehearing, the evidence must be con
sidered in the light most favorable to the successful party and the successful party will 
have the benefit of every inference reasonably deductible from the evidence.  

6. Workers' Compensation: Appeal and Error. In an appeal after rehearing in the 
Nebraska Workers' Compensation Court, an appellate court will consider only those 
issues or questions properly presented and disposed of in the Nebraska Workers' 
Compensation Court.
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7. Appeal and Error. In the absence of plain error, when an issue is raised for the first 
time in an appellate court, it will be disregarded inasmuch as a lower court cannot 
commit error in resolving an issue never presented and submitted to it for disposition.  

8. Workers' Compensation: Evidence: Appeal and Error. If the record in a workers' 
compensation case presents conflicting medical reports and testimony, an appellate 
court will not substitute its judgment for that of the compensation court regarding 
which medical evidence to rely upon.  

9. Workers' Compensation: Evidence. As the sole trier of fact, the compensation court 
is the sole judge of the credibility of the medical evidence and the weight to be given 
to it.  

10. Workers' Compensation. When a worker has reached maximum recovery, the 
remaining disability is permanent and such worker is no longer entitled to compensa
tion for temporary disability.  

11. _ .Under current law, a workers' compensation claimant cannot receive temporary 
total disability benefits upon reaching maximum medical improvement. An exception 
applies when a plaintiff is awarded rehabilitation benefits.  

12. _ .Whether an employee has reached maximum medical improvement or recovery 
is a question of fact to be determined by the compensation court.  

13. Appeal and Error. Errors assigned but not argued will not be addressed.  
14. Workers' Compensation. Upon a determination that an employee has reached max

imum medical improvement, absent a valid reason for not making such a determina
tion, the trial court is obligated to make a determination as to the employee's loss of 
earning power.  

15. . A determination as to whether an injured worker has had a loss of earning 
power is a question of fact to be determined by the Workers' Compensation Court.  

16. Workers' Compensation: Words and Phrases. Earning power, as used in Neb. Rev.  
Stat. § 48-121(2) (Cum. Supp. 2000), is not synonymous with wages, but includes 
eligibility to procure employment generally, ability to hold a job obtained, and capac
ity to perform the tasks of the work, as well as the ability of the worker to earn wages 
in the employment in which the worker is engaged or for which he or she is fitted.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Joy Shiffermiller and Stacy Williams, of Polsky, Cope, 
Shiffermiller, Coe & Monzon, for appellant.  

Daniel R. Fridrich, of Law Offices of Powell & Martin, for 
appellees.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Gary Weichel appeals from the decision of the Nebraska 
Workers' Compensation Court review panel affirming in part
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and reversing in part the decision of the Nebraska Workers' 
Compensation Court trial judge who found that certain medical 
treatment was not causally related to a work injury suffered by 
Weichel. We affirm.  

BACKGROUND 
On September 9, 1997, Weichel was employed by Store Kraft 

Manufacturing Company (Store Kraft) as a master craftsman.  
Weichel was pulling a pallet jack loaded with display cases onto 
a freight elevator at Store Kraft. When Weichel was in the ele
vator and two-thirds of the pallet jack was in the elevator, the 
elevator started going down. As the elevator went down, the pal
let jack tipped and Weichel was forced to hold the pallet jack 
over his head to prevent it from falling on him. After the inci
dent, Weichel immediately felt a tingling pain in his toes and a 
burning pain in his back and his arms. Weichel reported the inci
dent to his supervisor and also talked to Store Kraft's nurse 
about the incident. He did not seek medical treatment because 
he thought the pain might go away. Although the pain did not go 
away, Weichel continued to work as a master craftsman doing 
his regular duties.  

On May 5, 1998, Weichel saw a doctor for the first time in 
relation to his pain from the incident on September 9, 1997.  
Weichel was examined by Dr. Richard Blatny, his family physi
cian. Weichel complained of numbness in the toes of both feet 
as well as a burning sensation in his feet. Weichel also com
plained of having a tingling feeling up and down his spine.  

Store Kraft told Weichel that he could not use Dr. Blatny as 
his physician in relation to the work accident because Dr. Blatny 
was not in Store Kraft's managed-care system. Store Kraft's 
nurse made an appointment for Weichel to see Dr. David 
Diamant. On May 13, 1998, Weichel was examined by Dr.  
Diamant. Weichel complained to Dr. Diamant of constant back 
pain, constant numbness in his feet, a burning sensation when 
standing, and radicular pain going down the left thigh and calf.  
Dr. Diamant's impression was mechanical back pain with 
paresthesias in the feet. Dr. Diamant did not place any work 
restrictions on Weichel at this time, other than that he be allowed 
to participate in physical therapy.
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On July 3, 1998, Weichel returned to Dr. Diamant. A CAT scan 
showed mild to moderate spinal stenosis. Weichel complained 
of numbness from the left toes to the level of the left knee and 
from the right toes to the level of the right ankle. Weichel was 
also in constant back pain. Dr. Diamant's impression was 
mechanical back pain with paresthesias in the feet, possibly due 
to lumbar spinal stenosis. Dr. Diamant suggested a steroid injec
tion, physical therapy, medication, and a possible referral to Dr.  
Eric Phillips, an orthopedic surgeon, if Weichel did not improve.  
Dr. Diamant gave Weichel work restrictions which included no 
lifting greater than 25 pounds and only occasional bending and 
twisting of the trunk.  

Weichel missed work from July 17 through 31, 1998. He saw 
Dr. Diamant on July 27, with complaints of constant low-back 
pain and cramping in the right side of the back. His legs were 
also tingling, the left leg worse than the right. Dr. Diamant's 
impression after examination was low-back pain with CAT find
ings suggesting spinal stenosis and paresthesias in the lower 
limbs possibly secondary to the spinal stenosis or possibly sec
ondary to neuropathy. On July 31, Diamant performed electro
diagnostic studies on Weichel. Dr. Diamant referred Weichel to 
Dr. David Smith, a neurologist. Weichel was allowed to return to 
work at sedentary duty, doing "primarily seated work" and was 
not to lift over 10 pounds. Weichel was to remain in physical 
therapy and take medication. Weichel saw Dr. Smith on August 
26. Dr. Smith's impression was back pain with CAT scan evi
dence of spinal stenosis and leg paresthesias and marginal 
slowed peripheral conduction times.  

On September 10, 1998, Weichel returned to Dr. Diamant. He 
diagnosed Weichel with chronic low-back pain and peripheral 
neuropathy. Dr. Diamant noted that Weichel had a mild to mod
erate degree of spinal stenosis with possible underlying neu
ropathy, but did not recommend a spine surgery evaluation. Dr.  
Diamant believed that spine surgery "may be fraught with lack 
of optimal outcome." Dr. Diamant wanted Weichel to see Dr.  
Smith again. Weichel was to remain on light duty at work.  

Weichel returned to see Dr. Diamant on October 2, 1998, with 
complaints of terrible pain in the back and burning and numb
ness in the feet. Dr. Diamant's impression was chronic low-back
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pain and peripheral neuropathy. Weichel's work restrictions 
were to remain the same. Weichel asked for a referral to see Dr.  
Phillips for a surgical evaluation. Dr. Diamant cautioned 
Weichel that Dr. Phillips might suggest surgery and that Dr.  
Diamant would not recommend a surgical procedure. Dr.  
Diamant's notes indicate that based upon Weichel's chronic 
pain, he feared that Weichel might be a poor candidate for a sur
gical procedure, with an increased likelihood of having wors
ened pain and further debility as a result.  

On October 26, 1998, Weichel was examined by Dr. Phillips.  
After examination, Dr. Phillips' impression was peripheral neu
ropathy, lumbar strain superimposed upon degenerative disks of 
the lumbar spine, and mild spinal stenosis. Dr. Phillips did not 
find Weichel to be a candidate for surgery. In notes from a subse
quent examination of Weichel, dated December 7, 1998, Dr.  
Phillips stated that he did not believe he could help Weichel with 
surgery. Dr. Phillips stated that he was not adverse to Weichel's 
undergoing surgery, but he did not feel the surgery would afford 
Weichel the relief he was looking for. Dr. Phillips did recommend 
a followup with a neurosurgeon. In Dr. Phillips' notes of a tele
phone conversation he had with Dr. Blatny on March 15, 1999, 
Dr. Phillips again indicated that he could not help Weichel with 
surgery and that surgery would most likely make the pain worse.  

Weichel returned to see Dr. Diamant on December 11, 1998.  
Dr. Diamant's impression of Weichel's condition remained 
chronic back pain, peripheral neuropathy, and spinal stenosis.  
Dr. Diamant's notes indicate: "With regards to what conditions 
are work related and which are not, certainly his back pain can 
be deemed work related. His peripheral neuropathy cannot." 
Weichel was to continue doing sedentary work, which could 
include lifting a maximum of 10 pounds, an occasional carrying 
of only small objects, and occasional walking.  

Pursuant to Dr. Phillips' recommendation, on December 17, 
1998, Weichel was examined by Dr. Charles Taylon, a neuro
surgeon. Dr. Taylon did not recommend surgery. In a letter to Dr.  
Diamant, Dr. Taylon wrote: 

I explained to Mr. Weichel that I felt he probably had 
mechanical low back pain with a superimposed peripheral 
neuropathy. I explained to him that I could not tell him
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with 100 percent certainty that the spinal stenosis was 
totally asymptomatic and not involved with his symptoms.  
I told him surgery to decompress the spinal stenosis had, at 
most, a 50-50 chance of helping him. I recommended that 
he return to see you [Dr. Diamant], and I told him I would 
write this letter.  

Weichel underwent a functional capacity evaluation on 
January 11, 1999. The results of the functional capacity evalua
tion placed Weichel in a light-medium physical demand classi
fication, which meant he could lift 35 pounds occasionally and 
15 pounds or less on a frequent basis. Weichel told the physical 
therapist performing the evaluation that he could operate small 
tools on an assembly and could run a computer. Based on the 
functional capacity evaluation, Dr. Diamant wrote a work 
release note on January 18, which included permanent work 
restrictions. The restrictions included maximum lifting of 35 
pounds occasionally and 20 pounds frequently, sitting and 
standing up frequently, no bending from the floor to lift any
thing, and walking, climbing, squatting, and kneeling occasion
ally. At a February 1 appointment, Dr. Diamant told Weichel that 
nothing further could be done for him.  

In a report authored on May 4, 1999, Dr. Diamant gave a per
manent impairment evaluation of Weichel. Dr. Diamant found 
Weichel to have reached maximum medical improvement as of 
February 1. He diagnosed Weichel with chronic low-back pain, 
peripheral neuropathy, and lumbar spinal stenosis. Dr. Diamant 
further found Weichel to have a 5-percent whole body impair
ment. Weichel's work restrictions were to remain as delineated 
in his functional capacity evaluation on January 11.  

Weichel worked at Store Kraft until March 16, 1999. A strike 
occurred at Store Kraft on the evening of March 16, and Weichel 
chose to participate in the strike. During the strike, Weichel 
received pay from the union for manning the picket line. At the 
time of the strike, Weichel was working in the maintenance 
department fixing tools. Weichel worked 8 hours a day and sat 
on a stool or stood while he repaired tools. The human resource 
manager at Store Kraft testified that Weichel had been working 
a variety of light-duty jobs beginning in the summer of 1998.  
Except for the 3 or 4 weeks that Weichel worked making badges,
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he was paid his regular wages for the light-duty jobs he per
formed. The human resource manager and Weichel's supervisor 
both testified that had Weichel not gone on strike, Store Kraft 
would have had work for Weichel to perform just as it did before 
the strike.  

The strike lasted until May 11, 1999. Weichel was not offered 
a job back after the strike ended. Weichel has not worked since 
the start of the strike on March 16.  

On May 17, 1999, upon the referral of Dr. Blatny, Weichel's 
original family physician, Weichel was examined by Dr. Daniel 
Ripa, an orthopedic surgeon. Dr. Ripa's impression was spinal 
stenosis, posttraumatic lumbar strain, and lumbar disk protru
sion. Dr. Ripa initially suspected that Weichel could need 
surgery to relieve the spinal stenosis. On July 1, Dr. Ripa rec
ommended surgery.  

In a letter to Weichel's attorney, dated November 30, 1999, 
Dr. Ripa wrote: "Obviously stenosis is both a result of degener
ative change, but also of lumbar disk bulging or protrusion, 
which could well have been induced by his injury." In another 
letter to Weichel's attorney, dated December 14, 1999, Dr. Ripa 
wrote: "Related to the protruding disk question, I certainly 
believe that the disk protrusion lead to spinal stenosis. This is a 
very plausible cause for spinal stenosis, which very much cer
tainly could be related to his injury with a reasonable degree of 
medical certainty." 

Wausau Insurance Companies, Store Kraft's workers' com
pensation carrier, refused to authorize the surgery recommended 
by Dr. Ripa. Weichel filed a motion for surgery authorization, 
pursuant to Neb. Rev. Stat. § 48-173 (Reissue 1998), on August 
18, 1999. In support of said motion, Weichel submitted a letter 
by Dr. Richard Murphy to the medical case manager, dated 
August 5, 1999. Dr. Murphy is an orthopedic surgeon who was 
assigned pursuant to Store Kraft's internal dispute resolution 
policy to evaluate Weichel's medical records. The letter stated 
that after reviewing Weichel's medical records, Dr. Murphy 
found that the surgery recommended by Dr. Ripa was related to 
the work incident of September 9, 1997, and believed that the 
surgical recommendation of Dr. Ripa was appropriate. The trial
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court overruled the motion on September 2, 1999, finding that 
pursuant to Neb. Rev. Stat. §§ 48-120.02(3) (Reissue 1998) and 
48-134.01 (Cum. Supp. 2000), an independent medical exami
nation should be performed. Dr. Alan Fruin, a neurosurgeon, 
was appointed by the trial court to act as the independent medi
cal examiner. After reviewing Weichel's medical records, Dr.  
Fruin did not believe that the surgery recommended by Dr. Ripa 
was reasonable or necessary. He further concluded: 

Mr. Weichel's complaints of back pain are certainly 
related, at least historically, to the September 1997 inci
dent. His peripheral neuropathy is in no way connected 
with the accident and actually his mild to moderate lumbar 
stenosis is not related to the accident. The lumbar stenosis 
is a gradual degenerative process combined with a certain 
amount of congenital narrowing of the spine, and the work 
incident in September of 1997 would have had no material 
effect on that stenosis.  

Weichel filed a second motion for surgery authorization on 
December 8, 1999. Store Kraft and Wausau Insurance objected 
to the second motion, raising the issue of causation and stating 
that a trial should be had on all the issues rather than breaking 
up the litigation. The trial court overruled Weichel's motion 
finding that sustaining such motion would be premature because 
there had been no showing that Weichel suffered an accident and 
injury within the course and scope of his employment. The trial 
court granted Weichel leave to file a petition by January 3, 2000, 
stated that Store Kraft and Wausau Insurance must plead by 
January 14, and set February 4 as the date of trial. The surgery 
recommended by Dr. Ripa was performed on January 3, 2000.  

At the end of the trial, the trial court found that the reason for 
the surgery and treatment by Dr. Ripa was not directly and prox
imately based on Weichel's accident and injury at work. Weichel 
was awarded temporary and permanent disability benefits for 
various periods of time, and Store Kraft and Wausau Insurance 
were ordered to pay certain medical bills and future medical 
care as required by Neb. Rev. Stat. § 48-120 (Reissue 1998). The 
trial court also found that Weichel was entitled to vocational 
rehabilitation services. Weichel appealed on several grounds,
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and Store Kraft and Wausau Insurance cross-appealed, chal
lenging the award of vocational rehabilitation. The review panel 
reversed the finding that Weichel was entitled to vocational 
rehabilitation services and affirmed the trial court's award in all 
other respects. Weichel appealed to this court.  

ASSIGNMENTS OF ERROR 
Weichel assigns that the trial court erred in (1) assuming the 

role of advocate in ordering Weichel to file a petition on or 
before January 3, 2000, directing Store Kraft to plead by 
January 14, and setting trial for February 4, when it ruled on 
Weichel's second motion for surgery authorization; (2) failing to 
sustain Weichel's motion for surgery authorization; (3) failing to 
find, as a matter of law, that Weichel's compliance with the dis
pute resolution policy of Store Kraft's managed-care plan man
dated approval of the surgery based on the reviewing doctor's 
finding that the injury and recommended surgery were related to 
Weichel's work-related accident; (4) failing to find that the evi
dence as a whole was sufficient to establish that the treatment 
and surgery by Dr. Ripa were directly and proximately caused 
by the work injury and that medical bills associated with such 
treatment were related to Weichel's injury; (5) failing to find 
that Weichel was temporarily totally disabled from March 8 
through 11, 1999, and March 16, 1999, to the present; and (6) 
assessing Weichel's loss of earning capacity without ordering a 
vocational rehabilitation evaluation and finding a loss of earning 
capacity of only 20 percent. Weichel also assigns that the review 
panel erred in reversing the trial court's award of vocational 
rehabilitation services.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the making 
of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Owen v.  
American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 (2000).
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[2] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of the trial 
judge who conducted the original hearing. Id.  

[3,4] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Frank v.  
A & L Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999). If the 
record contains evidence to substantiate the factual conclusions 
reached by the Workers' Compensation Court, an appellate court 
is precluded from substituting its view of the facts for that of the 
Workers' Compensation Court. Id.  

[5] In testing the sufficiency of evidence to support findings of 
fact made by the Workers' Compensation Court after rehearing, 
the evidence must be considered in the light most favorable to the 
successful party and the successful party will have the benefit of 
every inference reasonably deductible from the evidence. Id.  

ANALYSIS 

TRIAL COURT ACTING As ADVOCATE 
[6,7] Weichel first assigns that the trial court committed 

reversible error when it assumed the role of advocate in order
ing Weichel to file a petition on or before January 3, 2000, 
directing Store Kraft and Wausau Insurance to plead by January 
14, and setting trial for February 4, when it ruled on Weichel's 
second motion for surgery authorization. This assignment of 
error was never raised in the Nebraska Workers' Compensation 
Court. In an appeal after rehearing in the Nebraska Workers' 
Compensation Court, an appellate court will consider only those 
issues or questions properly presented and disposed of in the 
Nebraska Workers' Compensation Court. Norris v. Iowa Beef 
Processors, 224 Neb. 867, 402 N.W.2d 658 (1987). In the 
absence of plain error, when an issue is raised for the first time 
in an appellate court, it will be disregarded inasmuch as a lower 
court cannot commit error in resolving an issue never presented 
and submitted to it for disposition. In re Interest of Natasha H.  
& Sierra H., 258 Neb. 131, 602 N.W.2d 439 (1999); Lackman v.  
Rousselle, 257 Neb. 87, 596 N.W.2d 15 (1999). Consequently, 
we do not address Weichel's first assignment of error.
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RULING ON MOTION FOR SURGERY AUTHORIZATION 

Weichel next assigns that the trial court erred in failing to sus
tain Weichel's motion for surgery authorization. Weichel does 
not seem to be arguing that the trial court erred in overruling 
Weichel's first motion for surgery authorization, wherein the 
court found that an independent medical examination needed to 
be performed.  

Weichel does argue that his second motion for surgery autho
rization, filed December 8, 1999, should have been sustained.  
Weichel contends that the trial court failed to rule on the issues 
of the motion, that is, the reasonableness and necessity of the 
surgical treatment, and that the evidence at the hearing showed 
a causal relationship between the elevator incident at Store Kraft 
and Weichel's injuries requiring surgery. First, the trial court did 
rule on the motion. The trial court overruled the motion finding 
that it could not grant surgery authorization when there had been 
no finding that Weichel had suffered an injury within the course 
and scope of his employment. Second, even if the evidence did 
show a causal relationship between the elevator incident and 
Weichel's injuries requiring surgery, there is no statutory author
ity for a trial court to summarily award surgery when the plain
tiff has not yet proved causation, which was an issue in this case.  
The trial court told the parties at the hearing on the motion that 
if it was to sustain the motion and Store Kraft appealed the deci
sion, the case would be sent back to the trial court to make a 
finding as to whether there was an accident arising out of and in 
the course of Weichel's employment with Store Kraft. Weichel's 
counsel did not object to the trial court's reasoning and indicated 
that she agreed. Weichel was then granted leave to file a petition 
to bring all the necessary issues before the court. Weichel's 
alleged error is without merit.  

COMPLIANCE WITH DISPUTE RESOLUTION POLICY 

Weichel's third assignment is that the trial court erred when it 
failed to find, as a matter of law, that Weichel's compliance with 
the dispute resolution policy of Store Kraft's managed-care plan 
mandated approval of the surgery. Weichel contends that the 
surgery should have been approved because Dr. Murphy, the doc
tor appointed in accordance with the internal dispute resolution 
policy, found the surgery to be related to Weichel's work accident.
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Store Kraft has a managed-care plan under § 48-120.02.  
Section 48-120.02(3) requires that "[a]n employee shall exhaust 
the dispute resolution procedure of the certified managed care 
plan prior to filing a petition or otherwise seeking relief from the 
compensation court on an issue related to managed care." 
Weichel claims to have exhausted the dispute resolution policy 
of Store Kraft's managed-care plan. Pursuant to Store Kraft's 
internal dispute resolution policy, Dr. Murphy was appointed to 
conduct a review of Weichel's medical records and make a rec
ommendation as to future treatment. After reviewing Dr. Ripa's 
surgical recommendation and Weichel's medical history, Dr.  
Murphy found that Dr. Ripa's recommendations were appropri
ate and that the recommended surgery was related to the work 
accident on September 9, 1997. Weichel contends that pursuant 
to the dispute resolution policy, Store Kraft is bound by the find
ings of Dr. Murphy, and as such, the surgery should have been 
approved. Weichel misinterprets Store Kraft's internal dispute 
resolution policy. There is no portion of the dispute resolution 
policy that makes Dr. Murphy's determinations binding upon 
the parties, nor is there any part of the policy that requires Store 
Kraft to proceed with the proposed resolution. The internal dis
pute policy, which is in the record, consists of a graph that out
lines the process. The last step of the policy states: "Party may 
submit dispute to the Nebraska Workers Compensation Court." 
This makes it clear that a recommendation for treatment made 
pursuant to the internal dispute policy is not binding on either 
party. If the doctor appointed to review an employee's medical 
records gives a favorable determination to the employee and the 
employer chooses to not approve the doctor's recommendation, 
the employee can bring the dispute to the Workers' 
Compensation Court. When a dispute is brought to the Workers' 
Compensation Court, it is up to the court to decide the dispute 
in a manner that is binding on both parties. Weichel's argument 
is without merit.  

DR. RIPA'S TREATMENT AND SURGERY DIRECTLY AND 
PROXIMATELY CAUSED BY WORK INJURY 

Weichel's fourth assignment is that the trial court erred in 
failing to find that the evidence as a whole was sufficient to 
establish that the treatment and surgery by Dr. Ripa were
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directly and proximately caused by the work injury and that 
medical bills associated with such treatment were related to 
Weichel's injury. The trial court found that Dr. Ripa's opinion 
that the spinal stenosis and the surgery could have been based 
upon the injury at work was not sufficient to justify an award.  

Upon appellate review, the findings of fact made by the trial 
judge of the compensation court have the effect of a jury verdict 
and will not be disturbed unless clearly wrong. Frank v. A & L 
Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999). If the record 
contains evidence to substantiate the factual conclusions 
reached by the Workers' Compensation Court, an appellate court 
is precluded from substituting its view of the facts for that of the 
Workers' Compensation Court. Id.  

The surgery performed by Dr. Ripa was done to help relieve the 
spinal stenosis. The evidence contains the findings of four doctors 
with regard to whether Weichel's spinal stenosis was related to the 
injury at work on September 9, 1997. Dr. Taylon testified by 
deposition that spinal stenosis is a degenerative condition associ
ated with aging and wear and tear, and is a process that occurs 
over a period of time. Dr. Fruin concluded that Weichel's spinal 
stenosis was not related to his work accident. Specifically, he 
found, "The lumbar stenosis is a gradual degenerative process 
combined with a certain amount of congenital narrowing of the 
spine, and the work incident in September of 1997 would have 
had no material effect on that stenosis." In his deposition testi
mony, Dr. Fruin also stated that spinal stenosis is a gradual degen
erative process and that it is not a problem that develops acutely, 
but, rather, takes a lifetime to develop. Dr. Ripa came to the con
clusion that the spinal stenosis and the surgery could have been 
based upon the injury at work. In a letter to Weichel's attorney, Dr.  
Ripa wrote: "Obviously stenosis is both a result of degenerative 
change, but also of lumbar disk bulging or protrusion, which 
could well have been induced by his injury." In another letter to 
Weichel's attorney, Dr. Ripa wrote: "Related to the protruding 
disk question, I certainly believe that the disk protrusion lead to 
spinal stenosis. This is a very plausible cause for spinal stenosis, 
which very much certainly could be related to his injury with a 
reasonable degree of medical certainty." Dr. Murphy believed that 
the surgery was related to the work incident.
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[8,9] The trial court was forced to choose between conflicting 
medical evidence. If the record in a workers' compensation case 
presents conflicting medical reports and testimony, an appellate 
court will not substitute its judgment for that of the compensa
tion court regarding which medical evidence to rely upon.  
Kerkman v. Weidner Williams Roofing Co., 250 Neb. 70, 547 
N.W.2d 152 (1996); Paulsen v. State, 249 Neb. 112, 541 N.W.2d 
636 (1996). As the sole trier of fact, the compensation court is 
the sole judge of the credibility of the medical evidence and the 
weight to be given to it. See Kerkman v. Weidner Williams 
Roofing Co., supra.  

The trial court was not clearly wrong in finding that the treat
ment and surgery by Dr. Ripa are not directly and proximately 
caused by the work injury on September 9, 1997. The record 
contains evidence to substantiate the trial court's finding.  
Therefore, the medical bills associated with the treatment and 
surgery by Dr. Ripa are not recoverable.  

TEMPORARY TOTAL DISABILITY 

[10,11] Weichel's fifth assignment of error is that the trial 
court erred in failing to find Weichel temporarily totally dis
abled from March 8 to 11, 1999, and from March 16, 1999, to 
the present. When a worker has reached maximum recovery, the 
remaining disability is permanent and such worker is no longer 
entitled to compensation for temporary disability. Gardner v.  
Beatrice Foods Co., 231 Neb. 464, 436 N.W.2d 542 (1989); 
Kleiva v. Paradise Landscapes, 227 Neb. 80, 416 N.W.2d 21 
(1987). Under current law, a workers' compensation claimant 
cannot receive temporary total disability benefits upon reaching 
maximum medical improvement. Gibson v. Kurt Mfg., 255 Neb.  
255, 583 N.W.2d 767 (1998). An exception applies when a 
plaintiff is awarded rehabilitation benefits. See, Gardner v.  
Beatrice Foods Co., supra; Neb. Rev. Stat. §§ 48-121(5) (Cum.  
Supp. 2000) and 48-162.01 (Reissue 1998).  

[12] Dr. Diamant found that Weichel reached maximum med
ical improvement on February 1, 1999, and that Weichel suf
fered a 5-percent permanent partial impairment to the whole 
person. Whether an employee has reached maximum medical 
improvement or recovery is a question of fact to be determined
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by the compensation court. Heiliger v. Walters & Heiliger 
Electric, Inc., 236 Neb. 459, 461 N.W.2d.565 (1990). The trial 
court relied on Dr. Diamant's findings.  

Upon appellate review, the findings of fact made by the trial 
judge of the compensation court have the effect of a jury verdict 
and will not be disturbed unless clearly wrong. Frank v. A & L 
Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999). If the record 
contains evidence to substantiate the factual conclusions 
reached by the Workers' Compensation Court, an appellate court 
is precluded from substituting its view of the facts for that of the 
Workers' Compensation Court. Id.  

There is sufficient expert medical evidence that Weichel 
reached maximum medical improvement prior to the dates in 
question. The trial court was required to terminate temporary 
total disability benefits upon the attainment of maximum medi
cal improvement, which is what it did in this case. Weichel's 
assignment of error is without merit.  

Loss OF EARNING CAPACITY 
[13] Weichel's sixth assignment of error is that the trial court 

erred in assessing Weichel's loss of earning capacity without 
ordering a vocational rehabilitation evaluation and in finding a 
loss of earning capacity of only 20 percent. Weichel's brief does 
not contain any argument regarding the trial court's not ordering 
a vocational rehabilitation evaluation. Errors assigned but not 
argued will not be addressed. Harris v. Harris, 261 Neb. 75, 621 
N.W.2d 491 (2001). Accordingly, we do not address this part of 
Weichel's assigned error.  

[14,151 As to the trial court's finding of a 20-percent loss of 
earning capacity, upon a determination that an employee has 
reached maximum medical improvement, absent a valid reason 
for not making such a determination, the trial court is obligated 
to make a determination as to the employee's loss of earning 
power. Gibson v. Kurt Mfg., supra. A determination as to 
whether an injured worker has had a loss of earning power is a 
question of fact to be determined by the Workers' Compensation 
Court. Cords v. City of Lincoln, 249 Neb. 748, 545 N.W.2d 112 
(1996); McGowan v. Lockwood Corp., 245 Neb. 138, 511 
N.W.2d 118 (1994).
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[16] Section 48-121(2) states in pertinent part: "For disability 
partial in character . .. the compensation shall be sixty-six and 
two-thirds percent of the difference between the wages received 
at the time of the injury and the earning power of the employee 
thereafter." "Earning power," as used in subsection (2) of 
§ 48-121, is not synonymous with wages, but includes eligibility 
to procure employment generally, ability to hold a job obtained, 
and capacity to perform the tasks of the work, as well as the abil
ity of the worker to earn wages in the employment in which the 
worker is engaged or for which he or she is fitted. Sidel v.  
Travelers Ins. Co., 205 Neb. 541, 288 N.W.2d 482 (1980).  

The trial court based its finding of 20-percent loss of earning 
power upon the permanent work restrictions set for Weichel by 
Dr. Diamant and after considering the factors for determining 
"earning power" as set forth in Sidel v. Travelers Ins. Co., supra.  
Dr. Diamant issued permanent work restrictions for Weichel on 
January 18, 1999. The restrictions included maximum lifting of 
35 pounds occasionally and 20 pounds frequently and no bend
ing from the floor to lift anything, and he could walk, climb, 
squat, and kneel occasionally. Weichel was working within these 
restrictions at Store Kraft until March 16, 1999, when he went 
on strike. Before he went on strike, he was making the same 
wage that he had made prior to the work accident.  

Assessing a loss of earning capacity is a factual finding that 
cannot be disturbed on appeal unless it is clearly wrong. Frank v.  
A & L Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999). We are 
precluded from substituting our view of the facts for that of the 
Workers' Compensation Court if the record contains evidence to 
substantiate the factual conclusions reached by the court. Id. We 
conclude that there is sufficient competent evidence in the record 
justifying the trial court's finding of a loss of earning capacity of 
20 percent. Therefore, the trial court was not clearly wrong.  

VOCATIONAL REHABILITATION SERVICES 
Weichel's final assignment is that the review panel erred in 

reversing the trial court's award of vocational rehabilitation ser
vices. Section 48-162.01(3) states in part: 

An employee who has suffered an injury covered by the 
Nebraska Workers' Compensation Act shall be entitled to
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prompt medical and physical rehabilitation services. When 
as a result of the injury an employee is unable to perform 
suitable work for which he or she has previous training or 
experience, he or she shall be entitled to such vocational 
rehabilitation services, including job placement and 
retraining, as may be reasonably necessary to restore him 
or her to suitable employment.  

The trial court found that Weichel, at the time of trial, was 
unable to engage in any substantial gainful employment and that 
therefore, Weichel was in need of vocational rehabilitation ser
vices. However, trial was held just 1 month after Weichel had his 
back surgery. The evidence shows that Weichel continued to 
work after the September 9, 1997, work accident until May 1998 
without missing a day of work and without seeking medical 
treatment. Weichel continued to work at Store Kraft on light 
duty, working a variety of jobs from the summer of 1998 until 
March 16, 1999. Weichel was working at the time he reached 
maximum medical improvement and continued to do so until he 
left his job on March 16, 1999, to go on strike. At the time of the 
strike, Weichel was earning his preinjury wage. There is nothing 
in the record to indicate that had Weichel not gone on strike, he 
could not have continued to work.  

It was not until after Weichel had surgery in January 2000 that 
he was unable to work within his restrictions. The surgery was 
performed to relieve the spinal stenosis, which the trial court 
found to be a non-work-related condition. The evidence shows 
that Weichel was not entitled to an award of vocational rehabil
itation because Weichel's inability to work at the time of trial 
was not a result of a work-related injury, but of the unrelated 
surgery for the spinal stenosis. The evidence shows that Weichel 
was able to be employed at Store Kraft at his preinjury wage 
until going on strike on March 16, 1999. Therefore, even though 
Weichel was unable to engage in any substantial gainful 
employment at the time of trial, it was not because of a com
pensable work-related accident. The cause of his inability to 
work at the time of trial was his non-work-related condition of 
spinal stenosis resulting in the surgery performed on January 3, 
2000. As such, the review panel did not err in reversing the trial 
court's award of vocational rehabilitation services.
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CONCLUSION 
For the reasons stated, we conclude that the order of the 

Workers' Compensation Court review panel, affirming in part 
and reversing in part the trial court's decision, should be 
affirmed in all respects.  

AFFIRMED.  

STATE EX REL. DAVID P. BORRINK, APPELLANT, V.  
STATE OF NEBRASKA, APPELLEE.  

634 N.W.2d 18 

Filed June 26, 2001. No. A-00-796.  

1. Extradition and Detainer: Habeas Corpus. The scope of inquiry in a habeas corpus 
review of extradition proceedings is limited to four factors: (1) whether the extradi
tion documents on their face are in order, (2) whether the petitioner has been charged 
with a crime in the demanding state, (3) whether the petitioner is the person named in 
the request for extradition, and (4) whether the petitioner is a fugitive.  

2. Extradition and Detainer: Probation and Parole. Breaking the terms of bail, proba
tion, or parole is a basis for extradition under Neb. Rev. Stat. § 29-741 (Reissue 1995).  

3. Extradition and Detainer. Fugitive status is determined by whether the person has 
left the demanding state, and it is not necessary that he or she left in order to avoid 
prosecution-it is enough that the person committed an act charged to be a crime 
under the laws of that state.  

Appeal from the District Court for Douglas County: MICHAEL 
McGILL, Judge. Affirmed.  

Julianne Dunn Herzog, of Herzog & Herzog, P.C., and Kathy 
Pate Knickrehm for appellant.  

Don Stenberg, Attorney General, and William L. Howland for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
George W. Bush, then Governor of the State of Texas, asked 

the Governor of this state to return David P. Borrink to the State 
of Texas because Borrink was a fugitive from justice. Following 
his apprehension in Douglas County, Nebraska, Borrink filed a
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petition for writ of habeas corpus with the district court for 
Douglas County. The court denied the writ, and Borrink has 
appealed to this court.  

ASSIGNMENTS OF ERROR 
Borrink brings two assignments of error to this court: (1) The 

trial court erred in finding that his extradition was permitted 
under Neb. Rev. Stat. § 29-741 (Reissue 1995) and (2) the trial 
court erred in denying his writ of habeas corpus.  

FACTUAL AND PROCEDURAL BACKGROUND 
In June 1998 in the district court for Williamson County, 

Texas, 26th Judicial District, there was a "Judgment on Plea of 
Guilty Before Court, Waiver of Jury Trial - Deferred 
Adjudication" entered with respect to two counts under Texas 
law of aggravated assault. Texas' code of criminal procedure 
allows for a deferred adjudication of guilt. See Tex. Code Crim.  
Proc. Ann. art. 42.12, § 5(a) (2001). This procedure apparently 
involves a plea of guilty, but a deferment of the adjudication 
with the opportunity for the charged individual to satisfactorily 
complete the sentence. After Borrink's guilty plea, the Texas 
court imposed a sentence which included a term of probation of 
10 years, court costs of $256, a $2,500 fine, and 180 days in the 
county jail, credit given for time served. In our record are the 
terms of probation which number 24 separate paragraphs. Some 
of those terms appear to be rather "boilerplate," such as "[w]ork 
faithfully at suitable employment as far as possible" and 
"[slupport your dependents." Others are more unique; for exam
ple, paragraph 23 provides, "The defendant, when released to 
community supervision, shall immediately leave the State of 
Texas to return to the State of Nebraska. The defendant shall not 
return to Texas during the term of his supervision except upon 
order of the 26th District Court." Borrink was to report to the 
probation officer on the 15th day of each month as directed, with 
the first reporting date to be by June 15, 1998, and he was to 
allow visits at his home or elsewhere by a probation officer.  
Other terms of probation for Borrink included receiving chemi
cal abuse treatment, participating in mental health counseling,
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and refraining from changing employment or residence without 
the court's or his probation officer's permission.  

Paragraph 8 of the terms of probation provides that Borrink 
would remain in Williamson County unless permitted to depart 
by the court or probation officer, but that "boilerplate" provision 
would seem to be quite obviously "trumped" by paragraph 23 
quoted above which clearly contemplates Borrink's residence in 
Nebraska, and in fact orders it. However, paragraph 23 does not 
ameliorate the fact that he is nonetheless on probation from the 
Texas courts.  

The Texas judge signed the order on June 26, 1998, and indi
cated that upon successful completion of Borrink's probation, 
he would be discharged and the proceedings against him dis
missed. On February 17, 2000, the district attorney for 
Williamson County filed a first amended motion to set aside the 
deferred adjudication and alleged that Borrink had violated his 
probation in a number of ways, including the failure to report to 
his probation officer, pay the fine and costs, pay the fee for 
Williamson County's adult probation department's supervision 
of his probation, perform 500 hours of community service, and 
attend any of the chemical abuse or mental health treatment or 
assault prevention programs as ordered.  

The district attorney for Williamson County applied to the 
Governor of Texas for extradition of Borrink on March 22, 
2000, and the Governor of Texas signed the request to the 
Governor of Nebraska on March 24. On April 14, the sheriff of 
Douglas County received and filed a warrant from the Governor 
of Nebraska to arrest Borrink and take him into custody and 
deliver him to the sheriff of Williamson County or his desig
nated agent unless a writ of habeas corpus was filed. Borrink 
was taken into custody, and Borrink admitted in these proceed
ings that he is the individual named in the Governor's warrant, 
thus identity has never been an issue.  

The petition for writ of habeas corpus challenging extradition 
was filed June 19, 2000. It alleges that Borrink is not subject to 
extradition because there is no conviction, that he is not a "fugi
tive," and that he was unable to do supervised probation in 
Nebraska because the State of Nebraska would not accept the
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deferred adjudication-the relevance of which appears to be that 
he has not really violated his probation. Trial was had on June 28.  

Borrink testified that after the deferred adjudication to the 
felony charges in Texas, a condition of his probation was that he 
leave Texas and go to Nebraska, which he did immediately, and 
that he has remained in this state since that time. While the 
record does not contain a definitive date, it appears that Borrink 
was arrested in April 2000 at a bowling alley, succeeded in 
securing bond from the Douglas County Court, and faithfully 
made all of his court appearances up to and including the habeas 
corpus trial on June 28.  

Borrink's testimony was that upon his return to Nebraska, he 
contacted the probation office in Douglas County to set up the 
supervision of his probation as imposed by Texas. The long and 
short of his testimony about this procedure is that he tried to get 
Nebraska to take the steps necessary to supervise his probation, 
but asserted that Texas never sent the "paperwork" to Nebraska 
to enable him to be on probation in this state.  

Ronald Broich, the chief deputy probation officer for Douglas 
County, testified that in the past, Nebraska probation offices 
would accept deferred adjudication cases from other states and 
supervise probation under the interstate compact, whereby pro
bationers are transferred and supervised by a state other than the 
state imposing the probation. Nebraska extended this courtesy to 
other states until July 1997. However, Broich's testimony was 
that a change in policy occurred, with the result that in July 
1997, the State of Nebraska no longer accepted persons who had 
not been convicted but had been sentenced to probation in 
another state. This was due to a number of factors, including 
budgetary constraints and the fact that deferred adjudication did 
not carry a "conviction." 

Borrink maintained in his testimony that he had complied 
with all of the other terms of probation, such as attending coun
seling, participating in mental health treatment, taking the pre
scribed "Antabuse" medication, and paying the costs and fine as 
ordered by the Texas court. However, he did not provide any 
documentation of such activities or payments. Borrink further 
maintained that he was not a fugitive because he had not 
received an order to return to Texas until after he had been
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arrested on the Governor's warrant, at which time he received 
the notice requiring him to be in the "26th Judicial District 
Court of Williamson County, Texas," on May 25, 2000, at 9 a.m.  

After the evidence was adduced, the case was orally argued 
and the judge denied the petition for writ of habeas corpus from 
the bench, followed by a written order. Borrink has appealed 
under the assignments of error set forth above.  

ANALYSIS 
[1] Borrink argues that the trial court's finding that extradi

tion is supported by § 29-741 is clearly erroneous and contrary 
to Nebraska jurisprudence. The scope of inquiry in a habeas cor
pus review of extradition proceedings is limited to four factors 
under the controlling U.S. Supreme Court decision: 

Once the governor has granted extradition, a court consid
ering release on habeas corpus can do no more than decide 
(a) whether the extradition documents on their face are in 
order; (b) whether the petitioner has been charged with a 
crime in the demanding state; (c) whether the petitioner is 
the person named in the request for extradition; and (d) 
whether the petitioner is a fugitive.  

Michigan v. Doran, 439 U.S. 282, 289, 99 S. Ct. 530, 58 L. Ed.  
2d 521 (1978).  

[2] The Nebraska Supreme Court in Scaggs v. Miller, 221 Neb.  
98, 375 N.W.2d 140 (1985), acknowledged the controlling law of 
the opinion in Michigan v. Doran. As we understand the argu
ment being made by Borrink, he challenges the allegation in the 
extradition documents which claims that he is a fugitive. Borrink 
then asserts that the trial court wrongfully attempted to justify 
Borrink's extradition by its reference to § 29-741. We must con
cede that we are uncertain about the precise import of this argu
ment, since § 29-741 covers a number of circumstances, one of 
which is "having broken the terms of his bail, probation or 
parole," which is the precise allegation being made in the extra
dition documents by the Texas authorities. Therefore, at the out
set, we reject any claim that § 29-741 does not apply or that the 
trial court improperly relied upon its terms in rejecting the peti
tion for a writ of habeas corpus. Breaking the terms of bail, pro
bation, or parole is a basis for extradition under § 29-741.



10 NEBRASKA APPELLATE REPORTS

The motion made by the State of Texas to set aside the 
deferred adjudication contains no fewer than 10 alleged viola
tions of the conditions of Borrink's probation. The request from 
the Governor of Texas to the Governor of Nebraska alleges that 
Borrink "was charged and placed on deferred adjudication pro
bation for the crime of AGGRAVATED ASSAULT WITH A 
DEADLY WEAPON, committed in this State, and it has been 
represented and satisfactorily shown to me that the accused was 
present in this State at the time of the commission of said crime 
and thereafter violated the terms of his probation and fled 
from the justice of this State" and is now in Nebraska.  

Returning to the matters which can be considered under 
Michigan v. Doran, Borrink has clearly been charged with a 
crime in Texas, he admits he is the person named in the request 
for extradition, and he does not challenge the regularity of the 
extradition documents, except to the extent of their characteri
zation of him as a fugitive, which in any event is the fourth mat
ter for consideration. Therefore, we turn to the matter of 
Borrink's status as a fugitive.  

[3] Borrink's brief argues that he "clearly established that he 
was in the State of Nebraska pursuant to the terms of his proba
tion order and that the terms of his probation required Borrink to 
stay out of the State of Texas unless he was ordered by a court of 
Texas to return." Brief for appellant at 8. While that may well all 
be true, the question of fugitive status is different from what 
Borrink advances. He apparently would have us hold that 
because a condition of his probation was that he go to Nebraska, 
he can never acquire fugitive status for extradition purposes. If 
that were true, he could violate all of the terms of his condition 
of probation with impunity so long as he stayed in Nebraska as 
directed by paragraph 23 of the probation order. However, the 
law is that fugitive status is determined by whether the person 
has left the demanding state, and it is not necessary that he or she 
left in order to avoid prosecution-it is enough that the person 
committed an act charged to be a crime under the laws of that 
state (which Borrink admitted by his guilty plea, notwithstanding 
his current protestations of innocence), that he or she has left that 
jurisdiction, and is found in another state. Kujala v. Headley, 193 
Neb. 1, 225 N.W.2d 25 (1975). See, also, Nash v. Miller, 223
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Neb. 605, 391 N.W.2d 143 (1986). There is no question that 
Borrink was charged with a crime in Texas, that he is the person 
named in the extradition documents, that he left Texas, and that 
he is now in Nebraska. Thus, for purposes of extradition, he is a 
fugitive. Accordingly, contrary to his assertion, the trial court did 
not mischaracterize him as a fugitive.  

CONCLUSION 
Violation of the terms of probation is a sufficient ground 

under Nebraska law for extradition, and Borrink is a fugitive.  
The fact that he claims to have fulfilled all of the terms of his 
probation is a matter for the Texas courts to resolve, as that 
question is not within those matters properly considered by this 
state under Michigan v. Doran, 439 U.S. 282, 99 S. Ct. 530, 58 
L. Ed. 2d 521 (1978). Finding no merit to Borrink's assignments 
of error, we affirm the district court's denial of the petition for 
writ of habeas corpus.  

AFFIRMED.  

STANLEY GREEN, APPELLEE, v. DRIVERS 
MANAGEMENT, INC., APPELLANT.  

634 N.W.2d 22 

Filed June 26, 2001. No. A-00-1156.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award.  

2. : _ . Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

3. Workers' Compensation: Evidence: Appeal and Error. In testing the sufficiency 
of evidence to support findings of fact made by the Workers' Compensation Court 
after rehearing, the evidence must be considered in the light most favorable to the suc
cessful party and the successful party will have the benefit of every inference reason
ably deducible from the evidence.  

4. Workers' Compensation. Unlike impairments to scheduled members, which are 
compensated on the basis of loss of physical function, impairments of the body as a 
whole are compensated in terms of employability or loss of earning capacity.

GREEN v. DRIVERS MGMT., INC. 299
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5. Workers' Compensation: Proof. There can be no award for loss of earning capac
ity in the absence of proof of permanent physical impairment to the body as a whole.  

6. Workers' Compensation: Expert Witnesses. If the nature and effect of a claimant's 
injury are not plainly apparent, then the claimant must provide expert medical testi
mony showing a causal connection between the incident and injury, as well as any 
claimed impairment after the injury.  

7. Workers' Compensation. Unless a worker suffers impairment of the body as a 
whole, a worker with a body as a whole injury cannot be compensated for claimed 
disability to the body as a whole.  

8. Workers' Compensation: Expert Witnesses. While the Workers' Compensation 
Court may rely on a claimant's testimony in determining the degree of disability suf
fered without expert testimony, the court may not rely solely on a claimant's testi
mony for evidence of a permanent impairment to the body as a whole when the injury 
is subjective in nature.  

9. Workers' Compensation: Words and Phrases. Impairment is typically a medical 
concept-what physical abilities have been adversely affected by the injury
whereas disability involves the question of how the injury affects the ability to get and 
perform work.  

10. Workers' Compensation. Vocational rehabilitation benefits are properly awarded 
when an injured employee is unable to return to the work for which he or she has pre
vious training or experience.  

11. _ . An injured worker need not be permanently disabled to be eligible for voca
tional rehabilitation benefits.  

12. Workers' Compensation: Words and Phrases. Temporary disability contemplates 
the period the employee is submitting to treatment, is convalescing, is suffering from 
the injury, and is unable to work because of the accident.  

13. Workers' Compensation: Appeal and Error. Whether an injured worker is totally 
disabled is a question of fact which may be reversed upon appeal only if the finding 
of the Workers' Compensation Court is clearly wrong.  

14. Workers' Compensation: Liability. An employer is liable for all reasonable medical 
services, as and when needed, which are required by the nature of the injury and which 
will relieve pain and hasten the employee's restoration to health and employment.  

15. Workers' Compensation: Proof. The burden of proof is upon the workers' com
pensation claimant to establish by a preponderance of the evidence that medical ser
vices received are causally related to the injury, reasonable and necessary to relieve 
pain or restore health, and charged fairly.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed in part, and in part reversed and vacated.  

Raymond P. Atwood, Jr., and Ryan C. Holsten, of Atwood & 
Associates Law Firm, P.C., L.L.O., for appellant.  

Steven H. Howard, of Law Offices of Ronald J. Palagi, P.C., 
for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.
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SIEVERS, Judge.  
A trial judge of the Nebraska Workers' Compensation Court 

awarded Stanley Green, a truckdriver, compensation for a back 
injury he sustained while tightening down cargo onto a flatbed 
tractor-trailer. Green's award included payments for temporary 
total disability and permanent loss of earning capacity, and 
included the opportunity to receive vocational rehabilitation ser
vices. His employer, Drivers Management, Inc. (DMI), was also 
ordered to pay various medical bills. A review panel of the 
Workers' Compensation Court affirmed the award and assessed 
attorney fees against DMI, which now appeals.  

FACTUAL AND PROCEDURAL BACKGROUND 
Green began working for DMI as a truckdriver in 1994. He 

worked full time, making deliveries mainly along the east coast, 
earning approximately $1,000 per week. While making a deliv
ery in Ohio on June 9, 1997, Green was tying down a load of 
steel bars onto the bed of his tractor-trailer when he "lift[ed] up 
on the strap ratchet" and "felt a stabbing pain between [his] 
shoulder blades." He then reported the injury to DMI, who 
routed him back to New York to see a doctor. During the drive 
back to New York, Green felt pain in his lower back and numb
ness in his legs. The next day, Green stopped working for DMI.  

Green sought treatment from several physicians in New York 
following his injury. Dr. Joy Dolorico, Green's first doctor, pre
scribed muscle relaxants and painkillers. Dr. Dolorico eventu
ally referred Green to several other doctors who prescribed 
physical therapy, epidurals, pain medication, and antiseizure 
drugs. DMI asked Dr. Anthony Nastasi to examine Green in 
October 1997. Dr. Nastasi concluded that he "could find no 
basis upon which to indicate the [sic] permanent impairment to 
[Green's] cervical, dorsal or lumbar spines has taken place." 
According to physical therapy progress reports, Green's condi
tion "plateaued" as of May 20, 1998, but he continued to com
plain of significant back pain and numbness in his legs.  

Green performed a functional capacity assessment on August 
17, 1998. The assessment concluded that Green was "capable of 
working in the heavy work category" based on his performance in 
lifting, pulling, and agility tests. On September 2, DMI stopped
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paying compensation benefits and told Green to report back to 
work within 30 days. Exhibit 33 contains a copy of two notes by 
Dr. Dolorico, one of which is dated August 28, and the other 
September 2, both of which state that Green "can go back to 
work," with the August 28 note specifically stating that 
Green "can go back to work at a level of maximum medical 
improvement." 

Green consulted Dr. Arnold Criscitiello, an orthopedic sur
geon with whom Green had been treating since June 1998, about 
the functional capacity evaluation and Dr. Dolorico's release. Dr.  
Criscitiello advised Green against returning to work until further 
diagnostic studies could be done. However, Green returned to 
work for DMI on September 15, 1998. He worked for approxi
mately 2 months driving a truck. On November 17, Green quit 
work for a second time because, according to Green, the pain 
increased in his legs and back, and his leg numbness prevented 
him from safely driving a truck. After an office visit on 
November 16, Dr. Criscitiello advised Green to stop working and 
stated that "I don't think that [Green] should be back to full duty 
work but these are issues that have been overridden [by the func
tional capacity assessment and independent medical examin
ers]." During Green's next visit on December 15, Dr. Criscitiello 
reported that Green was temporarily totally disabled.  

Dr. William Stewart examined Green on January 11, 1999, and 
concluded that Green had not suffered any impairment as a result 
of the June 1997 accident. On February 9, Dr. Myra Shayevitz 
examined Green to determine whether Green was eligible for 
New York disability benefits. The State of New York denied Green 
disability benefits, but Dr. Shayevitz agreed with Dr. Criscitiello 
that Green needed further diagnostic tests "to better delineate this 
problem," and expressed reservation about Green's ability to 
stand, walk, or climb stairs. Green continued to attend physical 
therapy and take pain medication throughout 1999. An electrodi
agnostic test performed in May 1999 pursuant to Dr. Criscitiello's 
persistent recommendations indicated nerve root irritation in 
Green's lower back and carpal tunnel syndrome in his right wrist.  

Green petitioned for workers' compensation benefits on 
March 8, 1999. At trial on Green's petition, the parties stipulated 
that on June 9, 1997, Green "sustained an accident that arose out
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of and in the course of his employment with [DMI]," that Green's 
average weekly wage at the time of the accident was $988.72, 
and that DMI had already paid $14,986.82 of Green's medical 
bills and had paid Green $27,328 for 64 weeks of temporary total 
disability compensation. A summary of benefits paid shows that 
DMI started paying temporary total disability on June 11, 1997, 
and stopped these payments as of September 1, 1998.  

Green testified to his employment history, the extent of his 
back injury, and his loss of earning capacity. At the time of trial, 
Green was 40 years old, was married, had two teenage daugh
ters, lived with his family in Mexico, New York, had a high 
school education, had taken a 1,000-hour carpentry course dur
ing high school, and held a "CDL." According to Green, his pain 
and numbness extended from his neck to his legs, feet, arms, and 
hands. He said he could not drive a truck because he was unable 
to sit for more than 45 minutes without pain and could not feel 
his feet depressing the brake pedal because of the numbness in 
his legs. He stated that he has had "maybe one day" without pain 
since the June 1997 accident. Prior to his work at DMI, Green 
had been a communications operator in the U.S. Army for 12 
years and had been a truckdriver for Snyder National Carrier for 
11/2 years. Green testified that there were few jobs in the civilian 
world requiring the training Green had received in the military.  
Since he stopped working for DMI in November 1998 (the sec
ond and final time he quit at DMI), Green had applied for jobs 
at Wal-Mart, McDonald's, and a staffing company, but had not 
received any offers. By subcontracting, he had done some pri
vate construction work renovating apartment complexes, earn
ing between $400 and $450 per week, and had plans to start his 
own home improvement business remodeling and reroofing 
homes. As of the time of trial, however, he did not have any con
struction work lined up. He anticipated construction jobs of 
putting on a steel roof and installing a large bathtub. He stated 
that he is proficient with many power tools.  

The trial judge awarded Green temporary total disability, per
manent partial disability, and the opportunity to participate in 
vocational rehabilitation training. In addition, the trial judge 
ordered DMI to pay Eckerd Drugs $1,462.55; Empi, Inc., 
$466.55; and Magnetic Diagnostic Resources $291.76, and
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further required that DMI reimburse Green and his health insur
ance carrier "for payments made related to the above described 
accident as the interest of each may appear." Other than the 
aforementioned bills, there is no evidence of any other medical 
bills which DMI has not paid.  

The temporary total disability award of $427 per week, the 
maximum weekly income benefit available under Neb. Rev. Stat.  
§ 48-121.01 (Reissue 1998), for 776/ weeks covered two different 
time periods. The first time period spanned June 10, 1997, 1 day 
after Green injured his back, through September 14, 1998, the day 
before Green returned to work after Dr. Dolorico had advised him 
to return to work. DMI does not contest that Green was tem
porarily totally disabled during this time period and has paid all 
medical expenses through this period of disability. The second 
time period covered by the temporary total disability award, 
which DMI does challenge in this appeal, spanned November 19, 
1998, after Dr. Criscitiello had advised Green to quit work, 
through February 9, 1999, when Dr. Shayevitz examined Green to 
determine his eligibility for New York State disability benefits.  
The trial court found that Green reached maximum medical 
improvement on February 9 because the "totality of the evidence 
demonstrates his medical condition had plateaued." 

None of Green's physicians assigned him a permanent 
impairment rating or gave Green permanent physical restric
tions. Nevertheless, the trial judge relied upon Dr. Shayevitz' 
report, as well as Green's testimony, to find that Green suffered 
a 50-percent loss of earning capacity as a result of the injury, 
and therefore awarded Green $329.54 per week for 222'h weeks.  
The trial court quoted the portion of Dr. Shayevitz' report relied 
upon as follows: 

"[Green] sits, he has to change his position. I do not 
believe he can do extensive standing, walking, or stair 
climbing. He could, perhaps, carry something very light 
and not frequently. I think that if he started handling small 
objects rapidly or repetitively, he would probably aggra
vate whatever process appears to be in the neck." 

Additionally, the judge pointed out that Green's ability to lift in 
the" 'heavy work"' classification, according to the August 1998 
functional capacity evaluation, was trumped by his testimony
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that he tried his hardest during the evaluation, that he was in bed 
2 to 3 days after the evaluation as a result of his exertion during 
the test, and that he could physically lift the weight in the eval
uation but could not do so continually.  

On April 3, 2000, through an order nunc pro tunc, the trial 
court included the following text into its award: "The Plaintiff 
will require additional medical care and treatment for which 
Defendant is liable." On April 6, DMI appealed the award to a 
review panel of the Nebraska Workers' Compensation Court. The 
panel separately addressed only DMI's argument that there was 
no evidence of a causal connection between Green's condition 
and his injury. In affirming the award in all respects, the panel 
found causation present because one of Green's doctors reported 
that "'with regards to [Green's] condition, I do think that the 
injury on 6/9/97 is related to the symptoms that he has.'" 

ASSIGNMENTS OF ERROR 
DMI asserts that the Nebraska Workers' Compensation Court 

exceeded its powers and that there was insufficient evidence 
supporting the court's award in the following four respects: (1) 
The court erred in finding that Green suffered a 50-percent loss 
of earning capacity without evidence of impairment ratings or 
physical restrictions causally related to Green's injury, (2) the 
court erred in finding Green temporarily totally disabled from 
November 19, 1998, through February 9, 1999, (3) the court 
erred in ordering DMI to pay medical bills which were not 
offered into evidence, and (4) the court erred in awarding Green 
vocational rehabilitation services.  

Although not assigned as error, DMI's brief contains a sub
section arguing that DMI was not afforded meaningful appellate 
review because the review panel "erred in its failure to address 
issues brought before it, and its failure to render a reasoned deci
sion under Nebraska Workers' Compensation Court Rule 11." 
Brief for appellant at 26. However, in the absence of plain error, 
we consider only those claimed errors which are both assigned 
and argued, and therefore we will not address the sufficiency of 
the review panel's decision. See State v. Salisbury, 7 Neb. App.  
86, 579 N.W.2d 570 (1998). Finally, DMI assigns as error the 
court's finding that medical bills from Eckerd Drugs; Empi,
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Inc.; and Magnetic Diagnostic Resources were reasonable and 
necessary; however, DMI does not argue this assignment in its 
brief. Consequently, we will not address DMI's claim that these 
bills were not "reasonable and necessary." 

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the making 
of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Owen v.  
American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 (2000).  

[2,3] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Miller v.  
E.M.C. Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 (2000). In test
ing the sufficiency of evidence to support findings of fact made 
by the Workers' Compensation Court after rehearing, the evi
dence must be considered in the light most favorable to the suc
cessful party and the successful party will have the benefit of 
every inference reasonably deducible from the evidence. Id. An 
appellate court may not substitute its view of the facts for that of 
the trial judge if there is competent evidence in the record to 
support the trial judge's decision. Owen, supra.  

ANALYSIS 

Permanent Partial Disability Award.  
[4] Unlike impairments to scheduled members, such as fin

gers, arms, or eyes, which are compensated on the basis of loss 
of physical function, impairments of the body as a whole are 
compensated in terms of employability or loss of earning capac
ity. Nordby v. Gould, Inc., 213 Neb. 372, 329 N.W.2d 118 (1983); 
Neb. Rev. Stat. § 48-121 (Cum. Supp. 2000). In the instant case, 
the trial judge found that Green suffered a 50-percent loss of 
earning capacity, but did not make a specific finding of impair
ment and, instead, only commented on the evidence concerning 
Green's disability. DMI, relying on Snyder v. IBP, Inc., 222 Neb.
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534, 385 N.W.2d 424 (1986), argues that the trial judge exceeded 
her authority in finding a loss of earning capacity when none of 
Green's doctors had given him a permanent impairment rating 
and when there was no medical evidence that Green had perma
nent physical restrictions. In short, DMI argues that either 
impairment ratings or permanent physical restrictions are prereq
uisites to an award for loss of earning capacity. On the other 
hand, Green argues that specific impairment ratings are not 
required in body as a whole cases. In Snyder, the Supreme Court 
delineated what proof a claimant must adduce to show that his or 
her body as a whole is permanently impaired.  

[5] In Snyder, David J. Snyder, a meatpacker, injured his 
shoulder while he was pulling meat from a bone at work. Snyder 
was awarded temporary total disability and certain medical 
expenses. He saw several doctors about his recurring shoulder 
pain. One doctor opined that Snyder had too much pain to return 
to meatpacking but that his condition would improve. A second 
doctor opined that Snyder could not be having too much trouble 
with his shoulder, given the construction and concrete work 
Snyder had done after his injury occurred. A third doctor opined 
that Snyder had no permanent disability as of Snyder's last visit 
with the doctor. The court interpreted the medical testimony as 
meaning that Snyder had not suffered a permanent disability.  
Snyder countered that regardless of his physical condition, the 
evidence showed he had suffered a loss of earning power. In 
rejecting this argument, the court in Snyder ruled that "once it is 
determined that no permanent disability, that is to say, no perma
nent impairment of the body as a whole, resulted from the sub
ject accident, then it necessarily follows that no loss of earning 
power can result from that accident." 222 Neb. at 537, 385 
N.W.2d at 427. Thus, Snyder stands for the proposition that there 
can be no award for loss of earning capacity in the absence of 
proof of permanent physical impairment to the body as a whole.  

Similar to Green's situation in the instant case, in Jorn v. Pigs 
Unlimited, Inc., 255 Neb. 876, 587 N.W.2d 558 (1998), there was 
no evidence that Doug Jorn, a hog farmer with respiratory prob
lems, sustained permanent impairment to the body as a whole.  
Based on its holding in Snyder supra, the court in Jorn recog
nized that Jorn could not recover for loss of earning power with-
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out some evidence that he had sustained a permanent impair
ment. However, the court found Snyder distinguishable from 
Jorn's case because Jorn had an "occupational disease," which, 
unlike Snyder's shoulder injury or a scheduled member injury, 
"can result in an impairment of earning capacity even after the 
disease is no longer symptomatic." Id. at 885, 587 N.W.2d at 564.  
Therefore, Jorn carved out an exception to the requirement in 
Snyder of proof of permanent impairment to the body as a whole 
and held that when an employee sustains an occupational disease 
in the course of his or her employment, which disease perma
nently prevents the return to his or her prior type of employment, 
the employee may recover for proven loss of earning power or 
capacity without establishing a permanent physical impairment 
to the body as a whole. Thus, Jorn clearly reaffirmed Snyder's 
requirement of proof of permanent impairment unless a claimant 
suffers from an occupational disease which prevents returning to 
former employment. We would suggest that Jorn likely has lim
ited application to what can be called an "exposure" case, i.e., 
where the workplace environment contains substances which 
trigger symptoms which are resolved by avoidance of the offend
ing workplace. Here, neither party claims, nor is there any evi
dence, that Green suffers from an occupational disease.  

Green argues that Snyder v. IBP, Inc., 222 Neb. 534, 385 
N.W.2d 424 (1986), is inapplicable because the court in Snyder 
affirmed the denial of loss of earning capacity, while in this 
case, DMI is asking us to reverse an award for loss of earning 
capacity. Therefore, Green argues that DMI has an insurmount
able burden of proof to show that the trial court improperly 
"measure[d]" Green's loss of earning capacity. Brief for 
appellee at 9. However, Green confuses evidence which tends to 
prove that there is a loss of earning capacity (such as a 
claimant's ability and capacity to procure employment and do 
the required work) with the prerequisite that there first be evi
dence of permanent impairment before the extent of permanent 
disability even becomes an issue to be decided. Snyder requires 
that there be evidence of both.  

[6,7] If the nature and effect of a claimant's injury are not 
plainly apparent, then the claimant must provide expert medical 
testimony showing a causal connection between the incident and
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injury, as well as any claimed impairment after the injury. See, 
Frank v. A & L Insulation, 256 Neb. 898, 594 N.W.2d 586 
(1999); Fees v. Rivett Lumber Co., 228 Neb. 617, 423 N.W.2d 
483 (1988). See, also, Doe v. Zedek, 255 Neb. 963, 587 N.W.2d 
885 (1999) (subjective injuries from claimed medical malprac
tice presented complicated question requiring expert testimony).  
We hold that unless a worker suffers impairment of the body as 
a whole, a worker with a body as a whole injury cannot be com
pensated for claimed disability to the body as a whole. See 
Snyder, supra.  

The law is similar in personal injury actions. A prerequisite to 
tendering an opinion on loss of earning capacity is medical evi
dence of permanent impairment. See, Snyder v. EMCASCO Ins.  
Co., 259 Neb. 621, 611 N.W.2d 409 (2000) (vocational rehabil
itation counselor's opinion on loss of earning capacity properly 
admitted because there was medical evidence of permanent 
impairment caused by injuries sustained in automobile acci
dent); Phillips v. Industrial Machine, 257 Neb. 256, 597 N.W.2d 
377 (1999) (vocational rehabilitation counselor's opinion on 
loss of earning capacity improperly admitted because witness 
assumed that plaintiff was disabled without any medical evi
dence to substantiate assumption).  

[8] The operative rule is that while the compensation court 
may rely on a claimant's testimony in determining the degree of 
disability suffered without expert testimony, Cords v. City of 
Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996), the court may 
not rely solely on a claimant's testimony for evidence of a per
manent impairment to the body as a whole when the injury is 
subjective in nature. See, Frank, supra; Fees, supra. This brings 
us to the crucial distinction between disability and impairment.  

[9] At the outset, we suggest that virtually every lawyer, 
doctor, trial judge, and appellate judge (author included) who has 
dealt with workers' compensation cases commits the sin of 
failing to consistently recognize the distinction between impair
ment and disability by using the terms appropriately rather than 
interchangeably. Doctors testify about an injured person's 
"disability" when they should speak of impairment. We write 
about impairment when we really are concerned with disability.  
Speaking broadly, impairment is typically a medical concept-
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what physical abilities have been adversely affected by the 
injury-whereas disability involves the question of how the 
injury affects the ability to get and perform work. See, Phillips, 
257 Neb. at 278, 597 N.W.2d at 392 (Gerrard, J., concurring) 
("'[p]ermanent medical impairment is related directly to the 
health status of the individual, whereas disability can be 
determined only within the context of the personal, social, or 
occupational demands, or statutory or regulatory requirements 
that the individual is unable to meet as a result of the impair
ment"' (emphasis in original), quoting Marnette v. Morgan, 485 
N.W.2d 595 (S.D. 1992)); Gibson v. Kurt Mfg., 6 Neb. App. 371, 
573 N.W.2d 786 (1998) (impairment is limitation on what body 
can do and loss of earning capacity is what individual, consider
ing his or her various strengths and weaknesses, can earn in 
marketplace), overruled on other grounds 255 Neb. 255, 583 
N.W.2d 767 (1998).  

Doctors performed various diagnostic tests on Green and took 
x rays and MRI's of his back and spine. These tests show that 
Green may have disk herniation, minor disk bulging, or degen
erative disk disease. Green's symptoms were pain throughout 
most of his body and numbness in his legs. Green's doctors and 
therapists reported that Green told them that he did not have 
these symptoms prior to his June 1997 injury. In December 
1998, Dr. Criscitiello opined that Green's injury "is related to 
the symptoms that he has." Dr. Shayevitz opined that Green can
not "do extensive standing, walking, or stair climbing" and that 
repetitive handling of small objects "would probably aggravate 
whatever process appears to be in [Green's] neck." There is only 
the one report from Dr. Shayevitz in the record.  

Citing Dr. Shayevitz' report, the evidence of a herniated lum
bar disk, Green's failed attempt to return to work, and his own tes
timony regarding what he cannot do and his lack of improvement, 
Green argues that we should not tamper with the trial judge's 
factual finding of loss of earning capacity because the record 
contains sufficient evidence of Green's physical restrictions.  

However, Green still must carry his burden of proof. The 
record does not have any evidence that Green suffered a perma
nent impairment to his body as a whole. Simply put, Dr.  
Shayevitz' belief that Green cannot "do extensive standing,
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walking, or stair climbing" is not expressed as a permanent 
physical restriction, nor does she say that these limitations were 
caused by Green's June 1997 injury. Dr. Shayevitz characterized 
Green's injury as an unidentifiable "process" in Green's neck 
and opined that Green probably had cervical spine disease 
which was causing his back pain. These ambiguous statements 
hardly constitute evidence of permanent impairment. Even 
though "magic words" such as reasonable medical certainty are 
not required, see Owen v. American Hydraulics, 258 Neb. 881, 
606 N.W.2d 470 (2000), Dr. Shayevitz' report, when examined 
in its entirety, fails to establish the crucial causal link between 
the accident and the limitations. And we recall that several other 
doctors reported that Green had not suffered any permanent 
impairment at all. No medical expert gave Green an impairment 
rating. Moreover, Green's repeated statements to medical 
providers that his pain and numbness did not occur until after 
the June 1997 accident do not provide sufficient proof of per
manent physical impairment because they merely constitute 
statements about his subjective condition. While pain alone 
could constitute a permanent impairment, see, e.g., Snyder v.  
EMCASCO Ins. Co., 259 Neb. 621, 611 N.W.2d 409 (2000), and 
Castro v. Gillette Gwup, Inc., 239 Neb. 895, 479 N.W.2d 460 
(1992), none of Green's doctors opined that Green suffered per
manent impairment because of his pain and numbness. Green's 
testimony concerning what he cannot do because of his pain and 
numbness is relevant evidence, but unless accompanied by med
ical evidence of impairment, it is insufficient to prove perma
nent impairment of his body as a whole, and a finding to the 
contrary is clearly wrong. See Evans v. Gear Drilling Co., 197 
Neb. 841, 251 N.W.2d 173 (1977) (where claimant's principal 
complaints were pain and dizziness, there was no medical evi
dence that these symptoms were permanent if they existed and 
where only medical evidence in record showed that claimant 
sustained no permanent disability, 5-percent disability to body 
as whole was not supported by evidence). Finally, while MRI's 
and x rays of Green's spine may show disk herniation or 
bulging, there is no evidence that Green's accident caused these 
conditions, that they are the source of Green's pain, or that they 
are permanent conditions.
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In summary, Green had the burden of proving that his "sub
jective" injury caused permanent impairment of his body as a 
whole as a predicate to an award of permanent disability, i.e., 
loss of earning capacity. Given the evidence in the record, and 
the evidence that is not, we recall that a workers' compensation 
award cannot be based on mere possibility or speculation, and if 
an inference favorable to the plaintiff can only be reached on the 
basis thereof, then he or she cannot recover. McMichael v.  
Lancaster Cty. Sch. Dist. 001, 233 Neb. 603, 447 N.W.2d 35 
(1989). Under the evidence presented in this case, it would be 
sheer speculation to assign Green a 50-percent permanent partial 
disability. Thus, the trial judge clearly erred in awarding Green a 
50-percent loss of earning capacity, and the review panel erred in 
affirming this award in the absence of any medical evidence of 
impairment. Therefore, we reverse, and vacate that award.  

Award of Vocational Rehabilitation Services.  
The trial judge ruled that Green was entitled to receive voca

tional rehabilitation benefits because he was unable to perform 
work for which he has previous training. DMI assigns as error 
the trial judge's reliance on Dr. Shayevitz' opinion in awarding 
vocational rehabilitation services. DMI incorrectly asserts that 
Green was awarded rehabilitation services because Green was 
given only the opportunity to receive services-the award of 
vocational rehabilitation was conditioned upon, among other 
things, Green's getting a suitability evaluation within 30 days of 
the award. Nonetheless, the issue is squarely presented as to 
whether Green's award for vocational rehabilitation may stand 
when he has reached maximum medical improvement but has no 
permanent disability.  

[10,11] In Snyder v. IBP, Inc., 222 Neb. 534, 537, 385 N.W.2d 
424, 427 (1986), an award of vocational rehabilitation was 
reversed, the court holding that "vocational rehabilitation can be 
ordered only where, among other things, the employee 'is enti
tled to compensation for total or partial disability which is or is 
likely to be permanent . . . .' " The Snyder court relied on the ver
sion of § 48-162.01 then in effect, which provided that voca
tional rehabilitation could only be awarded if a worker's total or 
partial disability "is or is likely to be permanent" and if there
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was a reasonable probability that such rehabilitation would help 
restore the worker to gainful employment. See § 48-162.01 
(Reissue 1988). However, this language was omitted when the 
statute was amended in 1993. After the amendment, vocational 
rehabilitation benefits as may be reasonably necessary to restore 
the worker to gainful employment are properly awarded when 
an injured employee is unable to return to the work for which he 
or she has previous training or experience. § 48-162.01 (Reissue 
1998); Collins v. General Casualty, 258 Neb. 852, 606 N.W.2d 
93 (2000). Because there is now no requirement in § 48-162.01 
that an injured worker have permanent disability to be eligible 
for vocational rehabilitation benefits, our reversal of Green's 
permanent partial disability award does not affect the award of 
vocational rehabilitation.  

The trial judge specifically found that Green "is unable to 
perform work for which he has previous training or experience," 
a determination which will not be disturbed unless clearly erro
neous. Haney v. Aaron Ferer & Sons, 3 Neb. App. 14, 521 
N.W.2d 77 (1994). This finding is not clearly erroneous, and 
therefore the award of vocational rehabilitation is affirmed.  

Temporary Total Disability.  
DMI asserts that Green was not entitled to an award of tempo

rary total disability for the time period between November 19, 
1998, through February 9, 1999. DMI argues that Green was not 
given any work restrictions or limitations during this time period 
and, in fact, was physically able to perform many jobs, as evi
denced by his own admission that he was not totally disabled, that 
he had applied for employment at several businesses, and that he 
had performed construction work at apartment complexes.  

[12,13] Temporary disability contemplates the period the 
employee is submitting to treatment, is convalescing, is suffering 
from the injury, and is unable to work because of the accident.  
Uzendoski v. City of Fullerton, 177 Neb. 779, 131 N.W.2d 193 
(1964). Total disability does not mean a state of absolute help
lessness, but means disablement of an employee to earn wages in 
the same kind of work, or work of a similar nature, that he or she 
was trained for or accustomed to perform, or any other kind of 
work which a person of his or her mentality and attainments could
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do. Mata v. Western Valley Packing, 236 Neb. 584, 462 N.W.2d 
869 (1990). Whether an injured worker is totally disabled is a 
question of fact which may be reversed upon appeal only if the 
finding of the Workers' Compensation Court is clearly wrong. Id.  

Here, the trial judge found that Green was temporarily totally 
disabled on November 19, 1998, and reached maximum medical 
improvement on February 9, 1999. When viewed most favorably 
to Green, the record shows that on November 16, 1998, Dr.  
Criscitiello, who had been treating Green since June, advised 
Green to quit work at DMI until further diagnostic tests could be 
performed. Green quit work at DMI on November 17 because of 
continuing pain in his legs and back and because of his inability 
to feel the brake pedal of his truck due to numbness in his legs.  
After examining Green on December 18, Dr. Criscitiello con
cluded that Green was temporarily totally disabled and was "not 
capable of working in any capacity at this time." Thus DMI's 
claim that Green was given no work limitations is not accurate.  
On February 9, 1999, Dr. Shayevitz concluded that Green could 
carry only light objects, and infrequently at that. During this time 
period, Green was taking three different pain medications and 
using a "TENS unit." There is competent evidence that Green 
could not drive a truck during this time period due to his symp
toms. His admission during trial that he did not consider himself 
totally disabled does not disqualify him as a matter of law, but 
merely is a matter for the fact finder to consider. The record is 
unclear as to when he applied for work at Wal-Mart, McDonald's, 
and the staffing company. Application for work at an unknown 
time is just another fact to be considered. Green's plans to begin 
his own construction business did not originate until September 
1999, well after the period in question. In sum, there is competent 
evidence supporting the trial judge's decision that Green was tem
porarily totally disabled from when Dr. Criscitiello said Green 
should not work in November 1998 until Dr. Shayevitz examined 
Green in February 1999. Therefore, this assignment has no merit.  

Past and Future Medical Bills.  
The trial judge ordered DMI to reimburse Green and his 

health insurance carrier "for payments made related to [Green's
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June 1997 injury]" and later added through a nunc pro tunc 
order that DMI was liable for Green's "additional medical care 
and treatment." DMI argues that this order was incorrect as a 
matter of law because Green did not offer any outstanding med
ical bills from his health insurance carrier into evidence.  
Additionally, DMI argues that the trial judge should have lim
ited the award of future medical care to injuries causally related 
to Green's June 1997 accident.  

[14,15] An employer is liable for all reasonable medical ser
vices, as and when needed, which are required by the nature of 
the injury and which will relieve pain and hasten the employee's 
restoration to health and employment. Castro v. Gillette Group, 
Inc., 239 Neb. 895, 479 N.W.2d 460 (1992); Neb. Rev. Stat.  
§ 48-120 (Reissue 1998). The burden of proof is upon the work
ers' compensation claimant to establish by a preponderance of 
the evidence that medical services received are causally related 
to the injury, reasonable and necessary to relieve pain or restore 
health, and charged fairly. See Parrish v. Karl Kehm & Sons 
Contractors, 186 Neb. 252, 182 N.W.2d 422 (1970).  

Here, Green offered no evidence of outstanding medical bills 
or bills which his health insurance carrier had paid, but which 
should be paid by his employer, or its insurer, because they were 
incurred as a result of his June 1997 injury. Because of the lack 
of evidence and the vagueness of the trial judge's order which 
would require one to speculate about what is required, we vacate 
that portion of the award. See Lenz v. Lenz, 222 Neb. 85, 382 
N.W.2d 323 (1986) (judgment must be sufficiently certain in its 
terms so that it can be enforced in manner provided by law).  

An order requiring an employer to pay expenses "related to" 
a compensable injury does not accurately reflect the require
ment that such expenses be reasonable, necessary, and causally 
related to the injury. Thus, as for future medical bills, Green is 
only entitled to reimbursement for medical expenses which he 
can show by a preponderance of the evidence to be causally 
related to his June 1997 injury, reasonable and necessary to 
relieve his pain or restore his health, and charged fairly.  
Accordingly, the trial judge's overly broad award of future med
ical benefits is incorrect as a matter of law and is vacated.
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CONCLUSION 
The trial judge erred in awarding Green permanent partial 

disability benefits and in ordering DMI to pay for medical bills 
not offered into evidence. When the review panel affirmed the 
trial judge's award, it ruled that Green was entitled to an attor
ney fee of $1,500 with interest because DMI failed to obtain a 
reduction in the total award. See Neb. Rev. Stat. § 48-125 (Cum.  
Supp. 2000) (on appeal award of attorney fees proper only when 
award is reduced). Green was not entitled to compensation for 
loss of earning capacity. Therefore, the panel should have 
reduced the total award, which naturally means the award of 
fees against DMI must be vacated as erroneous.  

Thus, we reverse the panel's award of attorney fees and 
reverse and vacate the award of $329.54 per week for 222'7 
weeks for permanent partial disability. We reverse, and vacate as 
detailed herein with respect to medical expenses. In all other 
respects, the award is affirmed.  

AFFIRMED IN PART, AND IN PART REVERSED AND VACATED.  

MURRAY CONSTRUCTION SERVICES, INC., A NEBRASKA 

CORPORATION, APPELLEE, V. MECO-HENNE CONTRACTING, INC., 

A NEBRASKA CORPORATION, APPELLANT.  

633 N.W.2d 915 

Filed June 26, 2001. Nos. A-01-125 through A-01-127.  

1. Final Onlers. An order which is a nullity cannot be a final order.  
2. . Before a district court can enter orders directing the course of a previously dis

missed case, it must first reinstate the case by a valid order.  
3. . Any action purporting to be a judgment, decree, or final order must be rendered 

and entered to be valid, as provided in Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

Appeals from the District Court for Douglas County: JOSEPH 

S. TROIA, Judge. Appeals dismissed.  

Richard W. Ratz, of Rickerson & Kruger, for appellant.  

Joseph S. Risko, of Young & White, for appellee.  

HANNON, SIEVERS, and CARLSON, Judges.
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HANNON, Judge.  
These three cases from the district court for Douglas County 

were initially appealed to this court from alleged orders of July 
26, 2000, which purported to reinstate the cases after they had 
been dismissed on June 22, 2000. However, the orders of July 26 
were made in a district court journal and were neither signed by 
the trial judge nor file stamped by the clerk as is required by 
Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000), and therefore the 
orders never became effective. These appeals, cases Nos.  
A-00-900, A-00-901, and A-00-902, were dismissed with 
minute entries in each, stating: "As there is no signed and file
stamped entry of judgment, this appeal is dismissed for lack of 
jurisdiction pursuant to Rule 7A(2). See Mumin v. Hart, 9 Neb.  
App. 404 (2000)." 

After the mandates were issued in the initial appeals and the 
cases were returned to the district court, the district court 
entered other orders which were signed by the judge and file 
stamped by the clerk as required by § 25-1301 which merely 
extended the time for the certificate of readiness from December 
27, 2000, when the orders were entered, to March 5, 2001.  
Insofar as can be gleaned from the transcript, the purported 
orders of July 26 were neither signed by the judge nor file 
stamped by the clerk as required by § 25-1301, and therefore 
there are no valid orders reinstating the cases. The judgments of 
July 26 purporting to do so were and still are nullities.  

[1,2] An order vacating a previous dismissal of a case is a 
final order and appealable. Jarrett v. Eichler, 244 Neb. 310, 506 
N.W.2d 682 (1993). The district court must have assumed when 
this court dismissed the appeals for lack of jurisdiction that 
those actions were affirmances of its orders reinstating the 
cases. Nothing can be further from the fact. We held that the 
orders were nullities, and nullities cannot be final orders. In 
view of the fact that there are no valid orders reinstating the 
cases, the cases simply were not reinstated and would not be 
reinstated until valid orders are rendered and entered reinstat
ing them. Before a district court can enter orders directing the 
course of a previously dismissed case, it must first reinstate the 
case by a valid order-an act which still has not been done.
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[3] Trial courts must understand that any action purporting to 
be a judgment, decree, or final order must be rendered and 
entered to be valid, as provided in § 25-1301. It is our duty to 
dismiss appeals for lack of jurisdiction and to direct the trial 
court to expunge from its records actions or orders which are not 
valid.  

We therefore dismiss these appeals again and direct the trial 
court to expunge from its records the purported orders of July 
26, 2000, which facially reinstate the cases, but do not lawfully 
do so. This order is without prejudice to the trial court's entering 
and rendering proper orders which reinstate the cases.  

APPEALS DISMISSED.  

AMERICAN DRIVER SERVICE, INC., APPELLEE, V.  

TRUCK INSURANCE EXCHANGE, APPELLANT.  

631 N.W.2d 140 

Filed July 3, 2001. No. A-00-319.  

1. Limitations of Actions: Equity: Accounting. An equity action for an accounting is 
subject to a 4-year statute of limitations.  

2. Actions: Accounting. A cause of action for an accounting accrues when the plaintiff 
has the right to maintain and institute a suit.  

3. Judgments: Words and Phrases. The existence of a fiduciary duty and the scope of 
that duty are questions of law for a court to decide.  

4. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

5. Insurance: Words and Phrases. A fiduciary duty arises out of a confidential rela
tionship which exists when one party gains the confidence of the other and purports 
to act or advise with the other's interest in mind.  

6. _ : _ . The superiority of bargaining power alone does not suffice to create a 
fiduciary duty. There must be an opportunity to influence.  

7. Insurance: Contracts: Presumptions. The contractual nature of an insurance policy 
does not give rise to a presumption of a fiduciary relationship between an insured and 
an insurer.  

Appeal from the District Court for Douglas County: GERALD 

E. MORAN, Judge. Reversed and remanded with directions to 
dismiss.  

Michael J. Mills and Jill A. Vinjamuri, of Kutak Rock, for 
appellant.
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Michael D. Monette and Thomas F. Dowd, of Dowd & Dowd, 
for appellee.  

Scott A. Lautenbaugh, of Nolan, Olson, Hansen, Fieber, 
Lautenbaugh & Geren, for amicus curiae Liberty Mutual 
Insurance Company and Employers Insurance of Wausau.  

Gary J. Russo and John W. Kolwe, of Perret Doise, for amicus 
curiae National Council on Compensation Insurance.  

IRWIN, Chief Judge, and SIEVERs and INBODY, Judges.  

INBODY, Judge.  
INTRODUCTION 

This action involves the petition of American Driver Service, 
Inc. (ADS), for an accounting with respect to overpayment of 
workers' compensation insurance premiums on policies issued 
from June 1, 1980, until January 1, 1986, by Truck Insurance 
Exchange (Truck).  

STATEMENT OF FACTS 
ADS is a Nebraska corporation formed in 1973, which, 

among other things, leases commercial truckdrivers to its cus
tomers to enable the customers to transport their own goods and 
products. Beginning on June 1, 1980, and continuing until 
January 1, 1986, ADS purchased workers' compensation insur
ance from Truck.  

Kenneth Laubhan, an underwriter for Truck, originally 
reviewed ADS' application for insurance in 1980. Upon receiv
ing ADS' application, Laubhan was unsure of the correct risk 
classification code to use for ADS' business, so he contacted the 
National Council on Compensation Insurance (NCCI) to deter
mine the appropriate code to apply to ADS' leased drivers.  

The NCCI served as the statutorily designated rating bureau 
for workers' compensation insurance in approximately 35 states, 
including Nebraska. As the statutorily designated rating bureau 
in this period, the NCCI, among other things, made premium 
rate filings and established a classification system to which all 
workers' compensation insurers were required to adhere. The 
NCCI advised Laubhan in 1980 that it had conducted an inspec
tion of ADS 2 years earlier and that risk classification code 7219
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applied. Although Laubhan knew that ADS was in the business 
of leasing drivers to other companies, Laubhan accepted the 
NCCI's determination that the correct code for ADS' leased 
drivers was 7219, and he did not request a new NCCI inspection 
or make further inquiry at that time.  

Approximately 1 year later, Ted Barbee, another Truck 
employee working with Laubhan on ADS' account, wrote letters 
dated August 20, 1981, and November 25, 1981, to separate 
NCCI offices stating that Barbee had received different answers 
from the NCCI as to how ADS should be rated and that Truck's 
home office in Los Angeles, California, had received still 
another answer. Barbee stated in both letters that "we don't 
know what the correct codes . . . should be." Barbee sought clar

ification about what codes to apply to ADS, and the NCCI did 
not indicate to Truck that it was applying an incorrect code to 
ADS' drivers or that code 7380 should apply to ADS' drivers.  

On December 4, 1981, the NCCI responded to Barbee by 
acknowledging receipt of his letter "requesting an inspection" 
and stating, "As soon as our inspection has been completed and 
our reports processed, you will be informed of our findings." 
However, neither the NCCI nor Truck had any record that an 
NCCI inspection of ADS' business was conducted between 1980 
and 1982. Truck did not follow up on the NCCI's promise to 
perform the inspection and inform Truck of its findings because, 
in Laubhan's opinion, Truck had no responsibility to do so.  
Laubhan admitted that Truck continued to have a question from 
at least 1981 to 1986 as to whether code 7219 was the proper 
classification for ADS' leased drivers.  

In November 1993, ADS was informed by a prospective cus
tomer that ADS' bid on a job was too high because ADS' leased 
drivers were classified as code 7219 when they should have been 
classified as code 7380. ADS contacted the NCCI and requested 
that the NCCI conduct an inspection to determine the correct clas
sification code for ADS' leased driver operation. As a result of the 
NCCI inspection, the NCCI confirmed by letter dated January 7, 
1994, that code 7219 was not assignable to ADS' leased driver 
business; instead, ADS' drivers should be treated similarly to 
"temporary labor services," assignable to the codes of ADS' cus
tomers or code 7380. Based upon the January 7 letter, ADS sought
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a refund of overpaid premiums from Truck, until Truck's counsel 
stated in a letter, dated February 14, 1997, that ADS' claim was 
barred by the statute of limitations.  

On November 5, 1997, ADS filed a petition seeking an 
accounting regarding premiums paid for workers' compensation 
insurance policies issued by Truck from 1980 through 1985.  
Based on an inspection conducted in 1993 by the NCCI, the 
entity charged by statute with filing and enforcing a uniform 
classification system for workers' compensation insurance to 
which all insurers must adhere, ADS alleged that Truck had 
applied an incorrect NCCI risk classification code to ADS' 
leased driver employees. Because the calculation of premiums 
was based in part on the NCCI code assigned to an insured's 
employees, ADS asserted that the alleged misclassification 
resulted in ADS' being overcharged for workers' compensation 
insurance in the period from June 1, 1980, until January 1, 1986.  
Further, ADS alleged that a "fiduciary relationship" existed 
between ADS and Truck and that Truck's alleged breach of its 
"fiduciary" duty constituted a "constructive fraud" which tolled 
the statute of limitations until ADS discovered its claim on 
November 15, 1993. As relief for Truck's alleged breach of fidu
ciary duty, ADS requested the equitable remedy of an account
ing, contending that the amount of the alleged overcharge could 
not "be determined without an accounting." 

Trial in the instant case was held on October 18 and 19, 1999.  
On October 25, an order was filed in which the district court 
found, inter alia: 

1. That a fiduciary relationship did exist between 
[Truck] and [ADS]; 

2. That the Court agrees with [ADS] in their analysis of 
Braesch v. Union Ins, Co., 237 Neb. 404 (1991), that the 
insurance company's duty to its insured can be found in the 
reasonable expectations of the insured and the unequal bar
gaining positions of the contractants, i.e., [ADS] alleges 
that it relied on the expertise of [Truck] herein when they 
contracted with them; 

3. That the Court agrees with [ADS'] analysis that a 
fiduciary relationship existed between [ADS] and [Truck] 
in that [Truck] had a fiduciary duty to correctly calculate
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[ADS'] workers' compensation premium; that [Truck] 
breached its duty to [ADS] by misclassifying [ADS'] 
driver payroll; that this breach was the sole cause of 
[ADS'], as yet, undetermined damages; that [Truck] had 
superior knowledge or bargaining power; that [ADS] 
imposed confidence in [Truck]; that [ADS] was dependant 
on [Truck] due to lack of knowledge of the facts involved; 
that a constructive fraud and/or trust resulted which tolled 
the applicable statute of limitations until [ADS'] discovery 
of its cause of action; that after discovery of its cause of 
action on November 15, 1993 ([ADS] notified that its 
driver payroll may have been misclassified), [ADS] timely 
filed this action.  

The court found that Truck's fiduciary duty to ADS included 
(1) an affirmative obligation to follow up on letters to the NCCI 
indicating confusion over the correct code to apply to ADS; (2) 
an affirmative duty, once it was placed on notice that ADS' 
classification code was erroneous, to attempt to persuade the 
NCCI to change ADS' classification code; and (3) an affirma
tive duty to attempt to secure a lesser premium rate classifica
tion for its insured based upon ADS' actual business and what 
Truck knew of ADS' business. Thus, the court determined that 
from 1980 to 1986, Truck erroneously assigned code 7219 to 
ADS' business resulting in an overcharging on ADS' workers' 
compensation premiums and ordered an accounting with 
respect to a refund of premiums on workers' compensation 
policies issued by Truck to ADS.  

On February 28, 2000, the court held a hearing on ADS' 
objections to Truck's accounting. On March 2, the court rejected 
Truck's accounting and entered judgment against Truck in the 
amount of $564,094.21, consisting of the principal sum of 
$183,443 and prejudgment interest of $380,651.21. Truck has 
timely appealed to this court.  

ASSIGNMENTS OF ERROR 
On appeal, Truck's claims can be consolidated into the fol

lowing issues: The district court erred in (1) failing to find ADS' 
action barred by the statute of limitations; (2) failing to find 
ADS' action barred by the doctrine of laches; (3) failing to find
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a material variance between ADS' pleadings and proof at trial; 
(4) failing to find that ADS did not meet is burden of establish
ing that if an inspection had been performed, a different code 
would have been assigned; (5) finding that ADS established 
damages; and (6) awarding prejudgment interest.  

ANALYSIS 
Truck's first assigned error is that the district court erred in 

failing to find that ADS' action was barred by the statute of 
limitations.  

[1,2] An equity action for an accounting is subject to a 4-year 
statute of limitations. See, Neb. Rev. Stat. § 25-207 (Reissue 
1995); Fraser v. Temple, 173 Neb. 367, 113 N.W.2d 319 (1962).  
A cause of action for an accounting accrues when the plaintiff 
has "'the right to maintain and institute a suit.' "Id. at 372, 113 
N.W.2d at 322.  

Pursuant to § 25-207(4), an action for relief on the ground of 
fraud can only be brought within 4 years. Such action does not 
accrue, however, until there has been a discovery of the facts 
constituting the fraud, or facts sufficient to put a person of ordi
nary intelligence and prudence on an inquiry which, if pursued, 
would lead to such discovery. Bowling Assocs., Ltd. v. Kerrey, 
252 Neb. 458, 562 N.W.2d 714 (1997); Broekemeier Ford v.  
Clatanoff, 240 Neb. 265, 481 N.W.2d 416 (1992).  

In the instant case, ADS' claim accrued, at the latest, on 
January 1, 1986, which was the end of the last policy period; 
accordingly, the 4-year statute of limitations expired on January 
1, 1990. Since ADS' petition was not filed until November 5, 
1997, in the absence of grounds sufficient to toll the statute of 
limitations, ADS' action would be time barred. We therefore 
proceed to consider whether a reason existed to toll the 4-year 
statute of limitations until ADS discovered its claim in 
November 1993.  

FIDUCIARY DUTY 
ADS claims that the 4-year statute of limitations should be 

tolled because a fiduciary relationship existed between ADS and 
Truck and that Truck's alleged breach of its fiduciary duty con
stituted a "constructive fraud" which tolled the statute of limita
tions until ADS discovered its claim in November 1993.
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[3,4] The existence of a fiduciary duty and the scope of that 

duty are questions of law for a court to decide. Garrett v.  

BankWest, Inc., 459 N.W.2d 833 (S.D. 1990). On a question of 

law, an appellate court is obligated to reach a conclusion inde

pendent of the determination reached by the court below.  
Prochaska v. Douglas Cry., 260 Neb. 642, 619 N.W.2d 437 
(2000).  

[5,6] A fiduciary duty arises out of a confidential relationship 
which exists when one party gains the confidence of the other 

and purports to act or advise with the other's interest in mind.  
Wolf v. Walt, 247 Neb. 858, 530 N.W.2d 890 (1995); Bloomfield 
v. Nebraska State Bank, 237 Neb. 89, 465 N.W.2d 144 (1991).  
The "superiority [of bargaining power] alone does not [suffice 
to] create a fiduciary duty. There must be an opportunity to 
influence." Bloomfield v. Nebraska State Bank, 237 Neb. at 97, 
465 N.W.2d at 149. Additionally, constructive fraud involves a 
breach of fiduciary duty. Wolf v. Walt, supra.  

BRAESCH v. UNION INS. Co.  
The district court, in determining that a fiduciary relationship 

existed between ADS and Truck, relied upon Braesch v. Union 
Ins. Co., 237 Neb. 44, 464 N.W.2d 769 (1991), disapproved on 
other grounds, Wortman v. Unger, 254 Neb. 544, 578 N.W.2d 
413 (1998). In Braesch, the Nebraska Supreme Court consid
ered the appropriate standard to apply to an insurer's bad faith 
in refusing to settle a claim with its policyholder, otherwise 
known as a first-party claim. After discussing the cause of action 
for an insurer's bad faith in refusing to settle a claim with a third 

party as set forth in Olson v. Union Fire Ins. Co., 174 Neb. 375, 
118 N.W.2d 318 (1962), the court stated: 

Although the court in Olson, supra, did not explicitly 
couch its rationale in terms of a fiduciary relationship 
between the insured and insurer, that apparently is the the
ory underlying the liability. In Hadenfeldt v. State Farm 
Mut. Auto. Ins. Co., 195 Neb. 578, 239 N.W.2d 499 (1976), 
a case again involving alleged bad faith in refusing to settle 
a third-party claim, this court cited with approval an 
instruction that the insurer had assumed a fiduciary position 
toward the insured. A number of courts ground liability on
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the theory of a fiduciary relationship. See, e.g., Hartford 
Acc. & Indem. Co. v. Foster, 528 So. 2d 255 (Miss. 1988); 
Alt v. American Family Mut. Ins. Co., 71 Wis. 2d 340, 237 
N.W.2d 706 (1976). See, also, 15A G. Couch, Cyclopedia 
of Insurance Law § 58:6 (rev. 2d ed. 1983).  

Braesch v. Union Ins. Co., 237 Neb. at 49, 464 N.W.2d at 773.  
With regard to first-party claims, the Braesch court accepted the 
view expressed in Craft v. Economy Fire & Cas. Co., 572 F.2d 
565 (7th Cir. 1978): 

"Under third party liability coverage, when the insured is 
sued by a third party, the insurance company takes over the 
defense of the suit and the insured cannot settle the matter 
without the permission of the insurer. It is this control of the 
litigation by the insurer coupled with differing levels of 
exposure to economic loss which gives rise to the 'fiduciary' 
nature of the insurer's duty. ... In the uninsured motorist sit
uation there is no element of 'control' of the insured's side 
of the litigation by the insurance company which would give 
rise to a 'fiduciary' duty. It does not necessarily follow that 
the insurer is completely free of any obligation of good faith 
and fair dealing to its insured, since the latter duty is based 
on the reasonable expectations of the insured and the 
unequal bargaining positions of the contractants, rather 
than the insurance company's 'contml'of the litigation." 

(Emphasis supplied.) Braesch v. Union Ins. Co., 237 Neb. at 50
51, 464 N.W.2d at 773-74. Thus, although the Nebraska Supreme 
Court found that in a first-party claim, the insurer owed the 
insured the duty of good faith and fair dealing, this duty was not 
a fiduciary duty, but instead was based upon the reasonable expec
tations of the insured and the parties' unequal bargaining posi
tions. However, the instant case is not a first-party case because 
ADS' cause of action is not based upon the coverage obtained 
under the insurance policy it purchased from Truck; rather, this 
case is contractual in nature because ADS' claim is based upon its 
entering into the contracts of insurance with Truck.  

OrHER JURISDICTIONS 
Additionally, other jurisdictions which have addressed the 

issue have rejected the contention that an insurer, as a contracting
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party, constitutes a "fiduciary" with respect to the insured. In 

Corrado Bros. v. Twin City Fire Ins. Co., 562 A.2d 1188 (Del.  

Super. 1989), an insured appealed from a trial court decision 

awarding judgment to an insurer for a retrospective premium on 

workers' compensation insurance. The insured argued on appeal 
that "an insurer's duty in the handling of a claim, having the 

potential for imposition of a retrospective premium, is to be meas

ured by the standards of a fiduciary." Id. at 1192. The Delaware 

Supreme Court held otherwise, stating: 
The concept of a fiduciary relationship, which derives 
from the law of trusts, is more aptly applied in legal rela
tionships where the interests of the fiduciary and the bene
ficiary incline toward a common goal and in which the 

fiduciary is required to pursue solely the interests of the 

beneficiary in the property. [Citations omitted.] The rela
tionship of insurer and insured, however, arises contractu

ally with each party reserving certain rights under the con
tract, the resolution of which often leads to litigation.  

Id. The court concluded that the insurer-insured relationship, 
although not fiduciary, was subject to good faith and reasonable 
care analysis. Other cases also considering the issue are as fol
lows: Greenberg v. Life Ins. Co. of Virginia, 177 F.3d 507, 521 

(6th Cir. 1999) (court found no fiduciary duty owed to insured by 
insurer because insurance contract was "typical arm's-length 
transaction"); Szumigala v. Nationwide Mut. Ins. Co., 853 F.2d 

274, 280 n.7 (5th Cir. 1988) ("under Mississippi law . . . there is 

no fiduciary relationship between an insurance company and its 
insured.. . . The relationship that does exist is one that is con

tractual in nature, that of a debtor-creditor type"); Kanne v.  
Connecticut General Life Ins. Co., 607 F. Supp. 899, 908 (C.D.  
Cal. 1985) (while insurer's duty of good faith and fair dealing 

may be "fiduciary in nature, it does not create a fiduciary rela
tionship"), judgment vacated in part 867 F.2d 489 (9th Cir. 1988); 
Henry v. Associated Indem. Corp., 217 Cal. App. 3d 1405, 266 
Cal. Rptr. 578 (1990) (insurer under homeowners policy which 
denied coverage for insured's claim could not be held liable for 

breach of fiduciary duty absent showing that parties had anything 
other than ordinary arm's-length business relationship); Bernhard 
v. Farmers Ins. Exchange, 915 P.2d 1285, 1289-90 (Colo. 1996)
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("[t]he insurer-insured relationship is a contractual one, created 
for the mutual benefit of the parties. The insured retains some 
responsibilities for, and control over, decision-making that distin
guish the relationship from one of a true fiduciary nature. To hold 
otherwise would be to deprive both the insured and the insurer of 
the mutuality of the contract"); Corrado Bros. v. Twin City Fire 
Ins. Co., supra (relationship between insurer and insured arises 
from contract and is not fiduciary relationship); Best Place, Inc. v.  
Penn America Ins. Co., 82 Haw. 120, 130, 920 P.2d 334, 344 
(1996) ("an insurer in the first-party situation does not have the 
same 'control' of the insured's side of the litigation that would 
give rise to a fiduciary duty"); McCauley v. Suls, 123 Md. App.  
179, 716A.2d 1129 (1998) (insurance company owes no fiduciary 
duty in first-party claim because insured controls litigation and 
fiduciary duty need not be imposed); Crossley v Allstate Ins Co, 
155 Mich. App. 694, 400 N.W.2d 625 (1986) (relationship 
between insurer and insured is not fiduciary in nature); Cherne 
Contracting Corp. v. Wausau Ins., 572 N.W.2d 339 (Minn. App.  
1997) (rejecting plaintiff's contention that its workers' compensa
tion insurer was fiduciary); Lauzon v. State Farm Mut. Auto Ins.  
Co., 674 A.2d 1246, 1248 (Vt. 1995) (there is "a general misun
derstanding of the law regarding first-party insurance claims. An 
insurer owes no fiduciary duty to its insured in a claim arising 
under an uninsured motorist provision"); Safeco Insurance v.  
Butler, 118 Wash. 2d 383, 389, 823 P.2d 499, 503 (1992) ("some
thing less than a true fiduciary relationship exists between the 
insurer and the insured"); Elmore v. State Farm Mut. Auto. Ins.  
Co., 202 W. Va. 430, 437, 504 S.E.2d 893, 900 (1998) ("this Court 
has never recognized that the relationship between an insurer and 
its insured is in the nature of a fiduciary relationship" (emphasis 
omitted)). But see Logan v. Commercial Union Ins. Co., 96 F.3d 
971, 980 (7th Cir. 1996) ("[o]rdinarily under Indiana law . .. an 
insured may bring breach of contract and breach of fiduciary duty 
claims against his insurer").  

APPLICATION 

[7] Having considered the aforementioned references, we 
find that the contractual nature of an insurance policy, see, 
Kirwan v. Chicago Title Ins. Co., 9 Neb. App. 372, 612 N.W.2d
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515 (2000), aff'd in part and rev'd in part 261 Neb. 609, 624 
N.W.2d 644 (2001), and State, Div. of Ins. v. Norwest Corp., 581 
N.W.2d 158 (S.D. 1998), does not give rise to a presumption of 
a fiduciary relationship between an insured and an insurer. "The 
reality is that a relationship created by an insurance contract 
necessarily involves competing interests, which often generate 
litigation between the insurer and insured." Cherne Contracting 
Corp. v. Wausau Ins., supra. This disparity in interest is not 
compatible with a fiduciary relationship. See, id.; Corrado Bros.  
v. Twin City Fire Ins. Co., 562 A.2d 1188 (Del. Super. 1989).  
Thus, there is no presumption of a fiduciary relationship 
between ADS and Truck created merely because they entered 
into insurance contracts.  

Neither are we persuaded by the argument that a fiduciary 
relationship existed because Truck "had superior knowledge or 
bargaining power" and that ADS was dependent on Truck due to 
lack of knowledge of the facts involved. A similar argument was 
rejected by the Sixth Circuit Court of Appeals in Greenberg v.  
Life Ins. Co. of Virginia, 177 F.3d 507 (6th Cir. 1999), wherein 
the court considered the insureds' claim regarding an alleged 
breach of fiduciary duty by an insurer.  

In Greenberg, two sisters were persuaded by an insurance 
agent to cash out two life insurance policies worth $35,000 and 
to purchase "single-premium" policies. Twelve years later, the 
sisters discovered that the insurance company would require 
substantial additional premium payments to keep their policies 
in force. The sisters argued that the insurer owed them a fidu
ciary duty because they did not have the information, ability, or 
expertise to fully and professionally evaluate the financial 
transactions they entered into with the insurer and alleged that 
the insurer possessed superior knowledge upon which they 
were forced to rely. The Sixth Circuit Court of Appeals dis
agreed, instead finding that the relationship possessed the qual
ities of a typical arm's-length transaction, in which the seller 
possesses more expertise on the item to be sold and the buyer 
typically relies on the seller's representations. The court further 
noted that to hold otherwise would impose a fiduciary obliga
tion on the seller of goods and services in a vast multitude of 
ordinary arm's-length transactions simply on the basis that the
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seller possesses superior knowledge of the product being sold.  
Consequently, the Sixth Circuit found no fiduciary relationship 
between insured and insurer.  

We likewise find that in the instant case, even though Truck 
may have had superior knowledge or bargaining power and ADS 
may have relied upon Truck's knowledge, the transactions 
between Truck and ADS were arm's-length transactions to 
which no fiduciary duty attached.  

SUMMATION 
In sum, we find that although Truck, as an insurer, had a duty 

to ascertain the proper classification for ADS' policy and cal
culating ADS' premium, such duty arises under the duty of 
good faith and fair dealing, not because of a fiduciary duty to 
ADS. Consequently, the only relationship which existed 
between ADS and Truck from June 1, 1980, until January 1, 
1986, was of insurer and insured, i.e., contracting parties. In the 
absence of a fiduciary relationship between ADS and Truck, 
there is no basis for tolling the statute of limitations, and 
accordingly, the statute of limitations operates to bar ADS' 
1997 action for an accounting, which was clearly filed outside 
of the 4-year statute of limitations.  

Finally, we need not address Truck's remaining assignments of 
error. An appellate court is not obligated to engage in an analysis 
which is not necessary to adjudicate the case and controversy 
before it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994).  

CONCLUSION 
Having determined that Truck owed no fiduciary duty to 

ADS as a consequence of their insurer-insured relationship, no 
reason exists to toll the 4-year statute of limitations, and ADS' 
petition was filed out of time. Consequently, the judgment of 
the district court is reversed, and the cause is remanded with 
directions to dismiss.  

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS.
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Filed July 3, 2001. No. A-00-419.  

1. Special Assessments: Municipal Corporations: Appeal and Error. The procedure 

for appealing a city council's special assessment to the district court, as well as the 

standard of review, differ according to whether the city is of the metropolitan class 

(population of over 300,000) or of the primary class (population over 100,000 but 

fewer than 300,000).  
2. Special Assessments: Municipal Corporations: Equity: Appeal and Error. A 

final decision by a board of equalization of a city of the primary class is reviewed by 
the district court on appeal as in equity and without a jury, and the district court must 
determine anew all questions raised before the city.  

3. Special Assessments: Municipal Corporations: Appeal and Error. An appeal 

from a special assessment by a metropolitan-class city is conducted by petition in 
error, and the review is solely of the record made before the tribunal whose action is 
being reviewed. The question for the district court upon such review is whether the 
inferior tribunal acted within its jurisdiction and whether its decision is supported by 
sufficient relevant evidence.  

4. Municipal Corporations. A city council is an inferior tribunal which exercises judi

cial functions in deciding a question of fact.  
5. Jurisdiction: Appeal and Error. It is the duty of an appellate court to determine 

whether it has jurisdiction over the matter before it.  
6. Final Orders: Motions for New Trial: Time: Appeal and Error. Generally, the fil

ing of a motion for new trial has the effect of tolling the running of the statutory time 
for filing an appeal from a final order of the district court.  

7. Final Orders: Motions for New Trial: Pleadings: Time: Appeal and Error.  

Where there is no trial, a pleading entitled "Motion for New Trial" is not properly 

considered as a motion for a new trial, does not toll the running of the statutory time 
for filing an appeal from a trial court's order, and is only a motion to reconsider.  

Appeal from the District Court for Douglas County: J.  
MICHAEL COFFEY, Judge. Appeal dismissed.  

Paul D. Kratz, Omaha City Attorney, Robert J. Hamer, and 
Bernard J. in den Bosch for appellants.  

James F. Cann, of Domina Law, P.C., for appellees.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.
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SIEVERS, Judge.  
The Board of Equalization of the City of Omaha (Board) and 

the City of Omaha (City) appeal a decision by the district court 
for Douglas County which reversed a special assessment levied 
against the property owned by Michael Jackson, Sharon D.  
Jackson, Richard E. Donnermeyer, and Shirley M. Donnermeyer 
(Landowners) by the Omaha City Council (City Council) sitting 
as the Board. The City Council specially assessed the 
Landowners' property because the City's grading, curbing, and 
paving of 54th Street from Walnut to Cedar Streets in Omaha 
allegedly conferred special benefits on the Landowners' property.  

BACKGROUND 
Three different groups own the 11 lots within the street 

improvement district (SID) at issue. One group, the Landowners, 
are two couples who own four of the lots, on which is located a 
building, also owned by the Landowners, which contains offices 
of the Nebraska Department of Labor. The Landowners have 
leased the building to the Department of Labor for 26 years.  
Peter Fink is the owner of approximately 72 percent of the front 
footage area in the SID, which includes the property across the 
street from the Landowners' property along 54th Street where a 
Certified Transmission business is located. Tractor-trailers use 
54th Street to enter and exit Certified Transmission. Certified 
Transmission has at least two parking lots, one of which is an 
employee parking lot located along 54th Street.  

In 1996, Fink asked the City to pave 54th Street. On October 
1, the City adopted ordinance No. 34006, which created SID No.  
6858, which included the area of 54th Street from Cedar to 
Walnut Streets. The ordinance designated properties to be bene
fited as a result of the grading, paving, and curbing of 54th 
Street from Walnut to Cedar Streets. Approximately 75 percent 
of the project's total assessable cost of $62,646.70 was assessed 
to Fink, while approximately 20 percent of the project's cost, or 
$12,884.60, was assessed to the Landowners. The project 
involved the widening, grading, paving, and curbing of one 
block along 54th Street, the repaving of a parking lot owned by 
Certified Transmission, and the construction of two driveways 
into that parking lot, plus building a sidewalk leading from 
Certified Transmission to 54th Street.
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The Board recommended that the Landowners' special 
assessment be reduced by $1,900, approved the assessments, 
and gave the blanket conclusion as to all the different assess
ments discussed that day that the "real estate described in the 
proposed plans of assessment now before the Board, have been, 
and each are, severally benefited by reason of the respective 
improvements to the extent of the full amount as shown in the 
plans of assessment." Following the Board's recommendation, 
on October 27, 1998, the City Council reduced the assessment 
on the Landowners' property by $1,900 and passed special levy 
ordinance No. 9966, which assessed $10,984.60 of the total 
paving cost of $82,967.20 against the Landowners' property.  
The City Council concluded that the Landowners' property had 
been specially benefited by the amount levied "by reason of the 
grading, curbing and paving of that part of 54th Street from 
Walnut Street to Cedar Street." 

The Landowners filed a petition on appeal in the district court 
"pursuant to Neb Rev Stat § 14-813, and other provisions of 
law." They alleged that their property received no special bene
fit from the paving project, that any benefit was greatly out
weighed by the detriments to the property caused by the paving, 
and that therefore the special assessment was arbitrary and 
capricious, and constituted an unconstitutional taking. On 
February 19, 1999, the district court received the transcript of 
the proceedings before the Board and the City Council, and 
none of the parties made any attempt to offer additional evi
dence. In an order filed June 30, 1999, the district court, while 
noting the presumption of validity which attaches to special 
assessments, found that any special benefits conferred on the 
Landowners' property were a product of the paving, grating, 
curbing, and widening of 54th Street. However, the court ruled 
that because "the improvements were initiated and made pri
marily at the request of the owners of Certified Transmissions" 
and because the Landowners received no special benefits from 
the paving project, the special assessment was arbitrary, capri
cious, and therefore void.  

On July 2, 1999, the Board and the City requested a new trial, 
which the district court denied on March 22, 2000. The Board 
and the City filed their notice of appeal on April 13, 2000.
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ASSIGNMENTS OF ERROR 
The Board and the City bring five assignments of error, all of 

which assail the fact that the district court did not hold a new 
trial complete with the receipt of evidence and that the district 
court applied the wrong standard of review.  

STANDARD OF REVIEW 
Consistent with their assignments of error, the Board and ihe 

City argue that the district court applied the wrong procedure 
for, and standard of, review to the City Council's assessment.  
The district court ruled that the Landowners' petition in appeal 
was governed by Neb. Rev. Stat. §§ 15-1201 through 15-1205 
(Reissue 1997). Section 15-1205 requires the district court to 
hear appeals from the Board "as in equity" and to "determine 
anew all questions raised before the city." The district court was 
incorrect. These statutes are applicable only to appeals from 
boards of cities of the primary class, which Omaha is not. See 
§ 15-1201. While the parties agree that Chapter 15 of the 
Nebraska Revised Statutes is inapplicable, they disagree as to 
the procedure for, and standard of, review of the City Council's 
special assessment.  

The Board and the City maintain that the procedure for 
appealing a special assessment by a metropolitan-class city such 
as Omaha is not clearly set forth in the Nebraska statutes and 
that thus the Landowners' appeal is governed by Neb. Rev. Stat.  
§ 25-1937 (Reissue 1995), which entitles them to a trial de novo 
in the district court. Section 25-1937 states in part: 

When the Legislature enacts a law providing for an 
appeal without providing the procedure therefor, the proce
dure for appeal to the district court shall be the same as for 
appeals from the county court to the district court in civil 
actions. Trial in the district court shall be de novo upon the 
issues made up by the pleadings in the district court.  

The Board and the City argue that the district court was 
required to conduct a trial de novo, including a formal eviden
tiary hearing rather than treating the case as a petition in error 
proceeding. The Landowners, on the other hand, argue that 
review of the City's special assessment by the district court is by 
a petition in error. In that instance, the question is whether the
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inferior tribunal, in this case the City Council, acted within its 
jurisdiction and whether the inferior tribunal's decision is sup
ported by sufficient relevant evidence. See Luet, Inc. v. City of 
Omaha, 247 Neb. 831, 530 N.W.2d 633 (1995).  

[1,2] The procedure for appealing a city council's special 
assessment to the district court, as well as the standard of review, 
differ according to whether the city is of the "metropolitan 
class" (population of over 300,000) or of the "primary class" 
(population over 100,000 but fewer than 300,000). See Neb.  
Rev. Stat. §§ 14-101 and 15-101 (Reissue 1997). Chapter 15 of 
the Nebraska Revised Statutes applies specifically to cities of 
the primary class. A final decision by a board of equalization of 
a city of the primary class is reviewed by the district court on 
appeal "as in equity and without a jury," and the district court 
must "determine anew all questions raised before the city. The 
court may reverse or affirm, wholly or partly, or may modify the 
order or decision brought up for review." § 15-1205.  

On the other hand, appeals involving cities of the metropoli
tan class, only Omaha in Nebraska, are governed by Chapter 14 
of the Nebraska Revised Statutes. Neb. Rev. Stat. § 14-548 
(Reissue 1997) provides an aggrieved property owner the right 
to appeal the City's special assessment to the district court, and 
the appeal is "taken as specified in section 14-813." According 
to Neb. Rev. Stat. § 14-813 (Reissue 1997), "The proceedings of 
the district court shall thereafter be the same as on appeal from 
the county board." Appeals from county boards to district courts 
are governed by Neb. Rev. Stat. § 23-137 (Reissue 1997), which 
states that appeals "shall be entered, tried, and determined .. . in 
the manner provided in sections 25-1901 to 25-1937." Neb. Rev.  
Stat. §§ 25-1901 through 25-1908 (Reissue 1995) govern 
reviews on petition in error. Section 25-1901 states: "A judg
ment rendered or final order made by any tribunal, board, or 
officer exercising judicial functions and inferior in jurisdiction 
to the district court may be reversed, vacated, or modified by the 
district court . . . ." Finally, "The proceedings to obtain such 
reversal, vacation or modification shall be by petition entitled 
petition in error, filed in a court having power to make such 
reversal, vacation or modification, setting forth the errors com
plained of .. . ." § 25-1903.
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[3] Consequently, an appeal from a special assessment by a 
primary-class city is "heard in the district court as in equity and 
without a jury" and tried de novo on the record. NEBCO, Inc. v.  
Board of Equal. of City of Lincoln, 250 Neb. 81, 85, 547 N.W.2d 
499, 502 (1996). But, an appeal from a special assessment by a 
metropolitan-class city is conducted by petition in error, and the 
review is solely of the record made before the tribunal whose 
action is being reviewed. Caniglia v. City of Omaha, 210 Neb.  
404, 315 N.W.2d 241 (1982). The question for the district court 
upon such review is whether the inferior tribunal acted within its 
jurisdiction and whether its decision is supported by sufficient 
relevant evidence. Luet, Inc. v. City of Omaha, supra.  
Admittedly, one must "hop-scotch" among several statutes to 
find the procedure and standard of review. But merely because 
the answer is found in a series of statutes rather than in one con
cise statement such as § 15-1205 for cities of the primary class 
does not mean we are free to ignore the law or fashion our own 
procedure. The Board and the City allude to "many other valu
able pieces of information," brief for appellants at 25, which they 
would have put before the court in an evidentiary hearing, but the 
time to do so was at the hearing before the Board. (We point out, 
without comment, the fact that the Board and the City made no 
request of the district court to hear additional evidence.) 

[4] Omaha is a city of the metropolitan class, and the City 
Council is an "inferior tribunal" which exercised judicial func
tions in deciding a question of fact: whether the City's grading, 
paving, and curbing has or will benefit the Landowners' prop
erty. See, Bennett v. Board of Equal. of City of Lincoln, 245 Neb.  
838, 515 N.W.2d 776 (1994) (whether property which has been 
specially assessed has or will benefit from improvement project 
is question of fact); Abboud v. Lakeview, Inc., 237 Neb. 326, 466 
N.W.2d 442 (1991) (city council is tribunal which exercises 
judicial functions in determining questions of fact); Bitter v.  
City of Lincoln, 165 Neb. 201, 85 N.W.2d 302 (1957) (in error 
proceedings findings and conclusions of board of equalization, 
which acts judicially, have weight and conclusiveness of verdict 
of jury). We hold that appeals from special assessments to the 
district court by a city of the metropolitan class occur through a 
petition in error, which does not involve a trial de novo. While
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the district court may have erroneously treated the appeal as an 
equity action pursuant to § 15-1205, the district court properly 
did not take additional evidence and, instead, based its review on 
the record before it. But, because there was no trial, we now turn 
to the question of the extent of our jurisdiction.  

JURISDICTION 
[5] It is the duty of an appellate court to determine whether it 

has jurisdiction over the matter before it. In re Interest ofAlycia 
P., 258 Neb. 258, 603 N.W.2d 7 (1999). After the district court 
had reversed the City Council's special assessment on June 30, 
1999, the Board and the City filed a motion for new trial on July 
2. The district court overruled the motion on March 23, 2000, 
and the Board and the City appealed the overruling of that 
motion to us on April 13. The district court based its review 
solely on the record from the Board and City Council hearings, 
and there was no new witness testimony or receipt of new evi
dence during the Landowners' appeal to the district court.  
Therefore, there was never a "trial" in district court preceding 
the Board and the City's appeal to this court, and as said above, 
nor should there have been.  

[6,7] To perfect an appeal to this court, one must file his or 
her notice of appeal within 30 days of the lower court's final 
order. Neb. Rev. Stat. § 25-1914 (Reissue 1995). Generally, the 
filing of a motion for new trial has the effect of tolling the run
ning of the statutory time for filing an appeal from a final order 
of the district court. Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
1998); Sinn v. City of Seward, 3 Neb. App. 59, 523 N.W.2d 39 
(1994). However, where there is no trial, a pleading entitled 
"Motion for New Trial" is not properly considered as a motion 
for a new trial, does not toll the running of the statutory time for 
filing an appeal from a trial court's order, and is only a "motion 
to reconsider." Id.; Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 
682 (1993). Because there was no trial, the Board and the City's 
motion for a new trial did not toll the 30 days in which they had 
to appeal the district court's remand of the case to the Board.  
The Board and the City filed their notice of appeal more than 30 
days after the court's ruling on the Landowners' "petition on 
appeal," and therefore the Board and the City's notice of appeal
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is late. In Breeden v. Nebraska Methodist Hosp., 257 Neb. 371, 
598 N.W.2d 441 (1999), the court said that the only pleading 
which tolls the time for filing an appeal is a motion for new trial 
as defined in Neb. Rev. Stat. § 25-1142 (Reissue 1995). But, in 
Breeden, there was a trial via summary judgment. See, also, 
Woodward v. Yonker, 1 Neb. App. 1011, 510 N.W.2d 480 (1993) 
(where district court acts as intermediate appellate court, filing 
of motion for new trial after its decision does not toll running of 
30 days in which to appeal to Court of Appeals).  

Here, there was no trial, and thus no motion can extend the 30 
days in which to appeal to this court. The appeal was not filed 
within 30 days, and the motion for new trial was merely a 
motion for reconsideration. Consequently, there is no jurisdic
tion in the appellate court. See, Breeden, supra; Bechtold v.  
Gomez, 254 Neb. 282, 288, 576 N.W.2d 185, 190 (1998) 
(motion for reconsideration does not toll time for appeal, time to 
appeal order of disqualification of counsel had "expired" and 
court had "no jurisdiction to consider Gomez' arguments involv
ing such disqualification").  

Because we lack jurisdiction, we dismiss the Board and the 
City's appeal.  

APPEAL DISMISSED.  

STATE OF NEBRASKA, APPELLEE, V.  
ROBERT E. COLEMAN, JR., APPELLANT.  

630 N.W. 2d 686 

Filed July 10, 2001. No. A-00-511.  

1. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.  
A trial court's ultimate determinations of reasonable suspicion to conduct an investi
gatory stop and probable cause to perform a warrantless search are reviewed de novo.  

2. Investigative Stops: Probable Cause. Limited investigatory stops are permissible 
only upon a reasonable suspicion, supported by specific and articulable facts, that the 
person is, was, or is about to be engaged in criminal activity.  

3. Investigative Stops: Police Officers and Sheriffs: Probable Cause: Warrantless 
Searches: Weapons. In addition to an investigatory stop pursuant to Terry v. Ohio, 
392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), an officer is entitled, for the pro
tection of himself or herself and others in the area, to conduct a carefully limited



10 NEBRASKA APPELLATE REPORTS

search of the outer clothing of persons stopped on Terry grounds to discover weapons 
which might be used to assault the officer.  

4. Investigative Stops: Police Officers and Sheriffs: Probable Cause. An investiga
tive stop, like probable cause, is to be evaluated by the collective information of the 
police engaged in a common investigation.  

5. Police Officers and Sheriffs: Search and Seizure. When the collective knowledge 
of the law enforcement agency for which an officer acts provides the basis for a search 
and seizure, some communication of that knowledge to the officer conducting the 
search and seizure is required.  

6. Constitutional Law: Search and Seizure: Weapons. A search of a person's outer 
clothing in an attempt to find weapons is a search under the Fourth Amendment.  

7. Police Officers and Sheriffs: Search and Seizure. The collective knowledge of law 
enforcement may provide the basis for a search and seizure, but some communication 
of that knowledge to an officer conducting a search and seizure is required.  

8. Investigative Stops: Police Officers and Sheriffs: Probable Cause. It is irrelevant 
whether an officer making an investigative stop in reliance on a radio bulletin is aware 
of the factual foundation for the bulletin, so long as the factual foundation is sufficient 
to support a reasonable suspicion.  

9. Investigative Stops: Police Officers and Sheriffs: Search and Seizure: Probable 
Cause: Weapons. A safety warning from another officer such as a dispatcher, stand
ing alone, can supply reasonable suspicion that a suspect is armed, and the officer mak
ing the pat-down search need not be aware of the factual basis behind the warning so 
long as the issuance of the warning is based on articulable facts supplying reasonable 
suspicion that a lawfully stopped individual is potentially armed and dangerous.  

10. Investigative Stops: Police Officers and Sheriffs: Search and Seizure: Motor 
Vehicles. An officer's knowledge that a suspect has an unspecified criminal history is 
not sufficient, by itself, to justify a pat-down search after a lawful traffic stop.  

11. Search and Seizure: Probable Cause: Prior Convictions: Weapons. While knowl
edge of a prior felony record does not alone provide reasonable grounds for a pat
down search, such knowledge in combination with other factors may provide reason
able suspicion that a suspect is armed and dangerous.  

12. Arrests.One may not forcibly resist an arrest, regardless of whether the arrest is legal.  
13. Search and Seizure: Police Officers and Sheriffs. One may not justifiably resist an 

officer during a pat-down search, regardless of whether the pat down is lawful.  

Appeal from the District Court for Douglas County: PATRICIA 
A. LAMBERTY, Judge. Affirmed in part, and in part reversed.  

George B. Achola, of Walentine, O'Toole, McQuillan & 
Gordon, for appellant.  

Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.
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SIEVERS, Judge.  
The issue in this appeal is whether a warning from a dis

patcher to a police officer making a traffic stop that the driver is 
"a 2CX," which the officer testified means a "convicted felon 
that should be considered extremely dangerous," justifies a pat
down search of the suspect. See Terry v. Ohio, 392 U.S. 1, 88 S.  
Ct. 1868, 20 L. Ed. 2d 889 (1968). The pat down turned up ille
gal drugs, and in the course of the pat down, the driver bit the 
officer several times. We hold that such "2CX" designation, 
standing alone, does not furnish a reasonable suspicion that the 
driver is armed and may be patted down.  

PROCEDURAL BACKGROUND 
After the traffic stop and pat-down search, Robert E.  

Coleman, Jr., was arrested for biting Officer David G. Rieck and 
possessing narcotics. Coleman was charged with third degree 
assault on an officer and possession of a controlled substance.  
Coleman moved to suppress the evidence obtained after the pat
down search. At the hearing on Coleman's motion to suppress, 
the State's evidence consisted exclusively of Rieck's testimony 
and a videotape of the entire stop. The district court for Douglas 
County overruled Coleman's motion to suppress, and the case 
went to trial. During trial, Coleman renewed his motion to sup
press and objected to all evidence adduced from the allegedly 
unconstitutional search and seizure. The court overruled the 
renewed motion and granted Coleman a continuing objection to 
evidence obtained as a result of the pat-down search. A jury con
victed Coleman of assaulting an officer and possessing a con
trolled substance. After an enhancement hearing, Coleman was 
sentenced to a minimum of 10 years' imprisonment for both 
counts, to be served concurrently. He appeals the overruling of 
his motion to suppress and claims he had ineffective assistance 
of trial counsel.  

FACTUAL BACKGROUND 
At 11:37 p.m. on March 30, 1999, Rieck stopped Coleman for 

failing to signal a turn. Upon request, Coleman gave his driver's 
license and registration to Rieck, who was in uniform and driv
ing a marked police car at the time. Rieck testified that he did
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not see any weapons in Coleman's car, that Coleman complied 
with Rieck's initial requests, and that Coleman was not belliger
ent or out of control.  

As he stood at Coleman's car door, Rieck performed a data 
check on Coleman's license. According to Rieck, a data check 
involves an officer's request via the police department's radio 
system to the dispatcher to find out whether a person has out
standing warrants, a criminal history, or a suspended license.  
Rieck testified that the data check revealed that Coleman's 
driver's license had not been suspended and that there were no 
outstanding warrants for his arrest. Rieck stated that dispatch 
informed him that Coleman "was a 2CX," meaning a "convicted 
felon that should be considered extremely dangerous." Rieck 
testified that the Omaha Police Department was the source of 
the 2CX rating and that 2CX has a standard meaning to all 
police officers who hear it. Rieck testified that he customarily 
conducts pat-down searches on those with 2CX status, because 
"knowing that he's an extremely dangerous person and I have to 
turn my back on him to get back to my cruiser, I want to make 
sure he doesn't have any weapons on him." Rieck admitted that 
other than the 2CX rating, he had no other evidence that 
Coleman was dangerous before conducting the pat down, that 
the 2CX rating did not indicate which felonies are involved in 
the conviction, and that some felony convictions can be classi
fied as nondangerous. The videotape of the stop from Rieck's 
cruiser confirms that Rieck informed Coleman that his status 
was 2CX and that therefore Rieck was going to pat him down.  
The videotape shows that Rieck opened Coleman's car door 
after this brief discussion and directed Coleman to place his 
hands on the roof of the car. After some verbal disagreement, 
Coleman got out of the car and placed his hands on the roof as 
Rieck patted him down.  

During the pat down, the extent or technique of which 
Coleman does not contest, Rieck felt what he thought was a 
small piece of a television antenna in Coleman's front left 
pocket. Rieck testified that based on his experience, he thought 
the small tube was used as a crack cocaine pipe. Rieck stated 
(and the videotape shows) that he asked Coleman to remove the 
object from his pocket, whereupon Coleman took out a lighter
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and at some point furtively put something into his mouth. Rieck 
repeatedly shouted at Coleman to spit out the object, and a strug
gle ensued between the two, during which Coleman bit Rieck 
several times. With the help of six other officers, Rieck was even
tually able to handcuff Coleman and retrieve a crack cocaine 
pipe. At some point during the struggle, Coleman spit out the 
object, which was seized and later identified as crack cocaine.  

ASSIGNMENTS OF ERROR 
Coleman's two assignments of error are (1) that the district 

court erred in overruling his motion to suppress because his 
stop, search, and arrest were not based on reasonable suspicion 
and (2) that Coleman was denied effective representation due to 
his lawyer's performance at trial.  

STANDARD OF REVIEW 
[1] A trial court's ultimate determinations of reasonable sus

picion to conduct an investigatory stop and probable cause to 
perform a warrantless search are reviewed de novo. State v.  
Scovill, 9 Neb. App. 118, 608 N.W.2d 623 (2000). A trial court's 
ruling on a motion to suppress, apart from determinations of rea
sonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous. Id.  

In reviewing rulings on a motion to suppress evidence, an 
appellate court considers all the evidence at trial, as well as at 
the hearing on the motion. State v. Tierney, 7 Neb. App. 469, 584 
N.W.2d 461 (1998).  

ANALYSIS 
[2,3] Both the Fourth Amendment to the U.S. Constitution and 

article I, § 7, of the Nebraska Constitution protect against unrea
sonable searches and seizures by the government. State v. Kinney, 
6 Neb. App. 102, 572 N.W.2d 383 (1997). Under both 
Constitutions, limited investigatory stops are permissible only 
upon a reasonable suspicion, supported by specific and articula
ble facts, that the person is, was, or is about to be engaged in 
criminal activity. Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L.  
Ed. 2d 889 (1968); State v. Chronister, 3 Neb. App. 281, 526 
N.W.2d 98 (1995). In addition to an investigatory stop, an officer
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is entitled, for the protection of himself or herself and others in the 
area, to conduct a carefully limited search of the outer clothing of 
persons stopped on Terry grounds to discover weapons which 
might be used to assault the officer. Terry, supra; State v.  
Gutierrez, 9 Neb. App. 325, 611 N.W.2d 853 (2000). The sole jus
tification for a pat-down search for weapons is the protection of 
the officer and other persons nearby. Terry, supra; Tierney, supra.  

[4,5] In determining whether an officer acted reasonably, it is 
not the officer's inchoate or unparticularized suspicion or hunch 
that is given due weight, but the specific reasonable inferences 
which the officer is entitled to draw from the facts in light of his 
or her experience. State v. Ellington, 242 Neb. 554, 495 N.W.2d 
915 (1993). Whether a police officer has a reasonable suspicion 
based on sufficient articulable facts requires taking into account 
the totality of the circumstances. Id. Moreover, an investigative 
stop, like probable cause, is to be evaluated by the collective 
information of the police engaged in a common investigation. Id.  
When the collective knowledge of the law enforcement agency 
for which an officer acts provides the basis for a search and 
seizure, some communication of that knowledge to the officer 
conducting the search and seizure is required. State v. Hicks, 241 
Neb. 357, 488 N.W.2d 359 (1992). In a "collective knowledge" 
case, the totality of the circumstances includes the observations, 
knowledge, and inferences drawn by each officer working on that 
case. State v. Pillard, 235 Neb. 642, 456 N.W.2d 755 (1990). The 
collective knowledge doctrine is significant here because Rieck 
searched Coleman based on information, of which he had no per
sonal knowledge, given to him by a police dispatcher.  

[6] Coleman does not contest the lawfulness of the traffic stop 
for failing to signal a turn, nor does he contend that the license 
check was illegal. His argument is that Rieck did not have rea
sonable suspicion to pat him down after learning the results of 
the license check. There is no question that Coleman was 
searched. See State v. Caples, 236 Neb. 563, 462 N.W.2d 428 
(1990) (search of person's outer clothing in attempt to find 
weapons is "search" under Fourth Amendment). In its order 
denying Coleman's motion to suppress, the district court framed 
the issue as whether the search of Coleman "went beyond the 
permissible Terry patdown." However, we frame the issue as
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whether the pat down was permissible under Terry, not whether 
the scope of the pat down exceeded that allowed by Terry. There 
is agreement that Coleman was searched solely because of his 
2CX status. It is also undisputed that some felonies are not con
sidered dangerous and that Rieck did not know, nor was he 
informed by the dispatcher, of the specific convictions responsi
ble for Coleman's 2CX rating. Coleman admitted at trial to three 
prior felony convictions, but no details thereof are in the record.  
The 2CX rating is the only basis for the search of Coleman and 
upon which a finding of reasonable suspicion for a pat down can 
rest. Thus, the ultimate question is whether under the circum
stances Rieck reasonably believed that his safety or that of oth
ers was in danger. See State v. DeJesus, 216 Neb. 907, 347 
N.W.2d 111 (1984).  

Without authority from factually similar cases, the State 
asserts simply that the pat down "was authorized by Terry" once 
Rieck learned that Coleman was a convicted felon who was 
extremely dangerous. Brief for appellee at 12. Coleman's posi
tion is that "a felony conviction as well as an officer's knowl
edge of a person's criminal history is not enough to justify a pat 
down frisk." Reply brief for appellant at 6.  

In State v. Stubblefield, 2 Neb. App. 307, 509 N.W.2d 243 
(1993), we upheld a pat-down search of a motorist, because 
among other factors, the officer discovered that the suspect was 
a convicted felon coded as "dangerous" in police records.  
Unlike the instant case, in addition to the radio warning, the 
motorist in Stubblefield was stopped in "'a high drug area' "; the 
windows of the motorist's vehicle were darkly tinted, which pre
vented the officer from seeing inside the vehicle; and the 
motorist was upset and belligerent at having been stopped by the 
police. Id. at 311, 509 N.W.2d at 246. 1 

In State v. Kinney, 6 Neb. App. 102, 572 N.W.2d 383 (1997), 
after stopping a motorist for a traffic violation, the officer called 
in the motorist's license for a routine data check. The dispatcher 
replied that the motorist was in the Nebraska State Patrol's 
"'10-38'" file, id. at 105, 572 N.W.2d at 386, meaning that the 
person was "potentially dangerous," id. at 106, 572 N.W.2d at 
386. In addition to this warning, the officer received a radio warn
ing to "use caution" from a fellow officer who was familiar with



10 NEBRASKA APPELLATE REPORTS

the motorist's record. Id. at 106, 572 N.W.2d at 387. Based partly 
on these radio warnings, we upheld the pat-down search of the 
motorist because the officer reasonably believed that his safety or 
that of others was in danger. However, in Kinney, the officer had 
much more than the radio warnings, including the officer's obser
vation of police equipment in Kinney's vehicle (badge, scanner, 
pistol in shoulder holster, binoculars) and of a beer can when he 
initially contacted the motorist. Because the officer's suspicions 
were based in part upon the knowledge of others, we found it nec
essary to determine whether the cautionary warnings from the 
State Patrol or the fellow officer were likewise based upon a rea
sonable belief that the motorist could be armed and dangerous.  
Given the fellow officer's personal knowledge of the motorist's 
criminal background, we found a reasonable basis for his warning 
and declined to decide "whether [the motorist's] name being on 
the State Patrol's 10-38 (potentially dangerous) list was sufficient, 
standing alone, to create a reasonable belief that [the motorist] 
was dangerous." Id. at 112, 572 N.W.2d at 390.  

[7] We are unaware of any Nebraska cases which directly 
address the instant fact pattern which we foresaw in Kinney-a 
pat down based solely on a warning from a dispatcher.  
Nevertheless, several general rules from factually similar cases 
help guide our analysis. The Nebraska Supreme Court has held 
that reasonable suspicion need not be based only on an officer's 
personal observations, see State v. Hicks, 241 Neb. 357, 488 
N.W.2d 359 (1992), and has specifically rejected the argument 
that reasonable cause for a stop and pat down can only be based 
on an officer's personal observation rather than on information 
supplied by another person, State v. Thomas, 240 Neb. 545, 483 
N.W.2d 527 (1992). As previously stated, it is well established 
that the collective knowledge of law enforcement may provide 
the basis for a search and seizure, but some communication of 
that knowledge to the officer conducting the search and seizure 
is required. State v. Zemunski and Whiteley, 228 Neb. 536, 423 
N.W.2d 443 (1988). In the instant case, communication of 
Coleman's 2CX status between dispatch and Rieck led to the pat 
down of Coleman.  

[8] An officer must have reasonable suspicion before making 
an investigative traffic stop and before conducting a pat-down
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search. Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968). While the Nebraska Supreme Court has not addressed 
whether warnings from fellow officers alone can justify a pat 
down, the court has addressed whether such warnings can justify 
an investigative stop of a motorist. In State v. Soukharith, 253 
Neb. 310, 570 N.W.2d 344 (1997), a motorist argued that dis
patch's "caution message" on which the officer relied in making 
a traffic stop did not create reasonable suspicion because the offi
cer did not observe any facts corroborating the report. In rejecting 
this argument, the Nebraska Supreme Court stated: "[I]t is irrele
vant whether an officer making a stop in reliance on a radio bul
letin is aware of the factual foundation for the bulletin, so long as 
the factual foundation is sufficient to support a reasonable suspi
cion." Id. at 322, 570 N.W.2d at 354. See, also, United States v.  
Hensley, 469 U.S. 221, 105 S. Ct. 675, 83 L. Ed. 2d 604 (1985) 
(officer may rely on flyer or bulletin in making Terry stop if bul
letin is based on articulable facts supporting reasonable suspi
cion); State v. Benson, 198 Neb. 14, 251 N.W.2d 659 (1977) 
(where no evidence was provided at suppression hearing regard
ing information or facts relied on as factual foundation for broad
cast message, radio message alone did not establish existence of 
reasonable suspicion); State v. Micek, 193 Neb. 379, 227 N.W.2d 
409 (1975) (upholding traffic stop made solely on basis of radio 
bulletin that was based on facts creating reasonable suspicion or 
probable cause); State v. Mays, 6 Neb. App. 855, 578 N.W.2d 453 
(1998) (reasonable suspicion not present where State offered no 
factual foundation for fellow officer's warning to arresting officer 
that driver of red pickup was drug dealer and had drugs on his per
son), overruled on other grounds, State v. Anderson, 258 Neb.  
627, 605 N.W.2d 124 (2000).  

[9] The court in Soukharith, supra, concluded that the stop 
was lawful on the basis of a warning from a dispatcher if the offi
cers who generated the information upon which the dispatcher 
relied had articulable facts supporting the cautionary message.  
The vehicle in Soukharith was a " 'fancy sports car"' driven by a 
young man, which a Wyoming state trooper thought seemed "out 
of place." 253 Neb. at 314, 570 N.W.2d at 350. A National Crime 
Information Center check by the trooper before any stop revealed 
that the vehicle was associated with a missing white female in
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her forties and that there was a "'caution message'" concerning 
the vehicle. Id. When the trooper pulled alongside the car, he saw 
no female and proceeded to stop the vehicle. Although 
Soukharith dealt with a challenge to an investigative stop instead 
of to a pat down after a valid stop as here, its teaching is equally 
applicable to the present situation. Thus, we hold that a safety 
warning from another officer such as a dispatcher, standing 
alone, can supply reasonable suspicion that a suspect is armed, 
and the officer making the pat-down search need not be aware of 
the factual basis behind the warning so long as the issuance of 
the warning is based on articulable facts supplying reasonable 
suspicion that a lawfully stopped individual is potentially armed 
and dangerous. Therefore, the key in such situations becomes 
whether there is evidence in the record of the basis for the warn
ing and whether that evidence supports a reasonable suspicion 
that the individual is potentially armed and dangerous.  

The problem here is that the record lacks such evidence.  
Proof of a factual foundation for the warning ensures that Terry 
stops are based on articulable facts instead of a fellow officer's 
baseless warning. See Whiteley v. Warden, 401 U.S. 560, 91 S.  
Ct. 1031, 28 L. Ed. 2d 306 (1971). "An otherwise invalid 
Fourth Amendment intrusion upon an individual cannot be 
cleansed merely by radioing a policeman on patrol to accom
plish what the dispatcher or desk officer on the information 
available to him could not do directly." State In Interest of H.B., 
75 N.J. 243, 265, 381 A.2d 759, 770 (1977) (Handler, J., dis
senting). In the instant case, the State introduced no evidence of 
the factual basis behind the 2CX designation, and while 
Coleman admitted at trial to three prior felony convictions, 
there was no evidence that any of those crimes were of a type 
or involved a fact pattern which would allow a reasonable infer
ence that Coleman was potentially armed and dangerous. In 
fact, there was no evidence beyond the fact of the three convic
tions. The record does not reveal whether they are weapons 
offenses or mail fraud cases.  

Pat downs based solely on a defendant's criminal history have 
been found unconstitutional. See, e.g., United States v. Hairston, 
439 F. Supp. 515 (N.D. Ill. 1977) (those with prior felony con
victions are not excepted from protections of Fourth
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Amendment); People v. Brown, 204 A.D.2d 994, 613 N.Y.S.2d 
70 (1994) (illegal pat down of suspected drug dealer where offi
cer did not observe any criminal activity and where his radio 
transmissions did not indicate that suspected drug dealer was 
armed and dangerous). "No mathematical formula exists for 
deciding whether the totality of the circumstances provide an 
officer with a reasonable belief that a suspect was armed and 
dangerous." State v. Valentine, 134 N.J. 536, 546, 636 A.2d 505, 
510 (1994). While an officer need not be certain that a suspect 
is armed, the issue is whether a reasonably prudent person in the 
same circumstances would have believed that his or her safety 
or the safety of others was threatened. State v. Stubblefield, 2 
Neb. App. 307, 509 N.W.2d 243 (1993).  

[10] The court in Valentine acknowledged that knowledge of 
a suspect's criminal history is a relevant factor in weighing 
whether there was reasonable suspicion, and stated: "In many 
instances, a reasonable inference may be drawn that a suspect is 
armed and dangerous from the fact that he or she is known to 
have been armed and dangerous on previous occasions." 134 
N.J. at 548, 636 A.2d at 511. Here, the State failed to adduce 
evidence that at any time in the past, Coleman had been armed 
when arrested or that his prior crimes involved the use of a 
weapon. An officer's knowledge that a suspect has an unspeci
fied criminal history is not sufficient, by itself, to justify a pat
down search after a lawful traffic stop. See, U.S. v. Davis, 94 
F.3d 1465 (10th Cir. 1996); Hairston, supra; State v. Dumas, 
786 So. 2d 80 (La. 2001); Valentine, supra; People v. Manning, 
51 A.D.2d 933, 381 N.Y.S.2d 254 (1976). See, also, Kenion v.  
United States, 302 A.2d 723 (D.C. 1973) (police officer's good 
faith belief that suspect has criminal record does not justify stop 
and pat down).  

[1 1] Dumas and Valentine also indicate that while knowledge 
of a prior felony record does not alone provide reasonable 
grounds for a pat-down search, such knowledge in combination 
with other factors may provide reasonable suspicion that a sus
pect is armed and dangerous. See State v. Love, 338 N.J. Super.  
504, 770 A.2d 719 (2001) (knowledge of suspect's prior crimi
nal record is proper consideration in evaluating reasonableness 
of pat down). Compare, U.S. v. McRae, 81 F.3d 1528, 1536 (10th
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Cir. 1996) (reasonable suspicion to pat down motorist present 
where officer was alone on isolated stretch of highway, was 
about to search suspect's automobile, and had been warned by 
dispatch to approach driver with "'extreme caution' "); U.S. v.  
Menard, 898 F. Supp. 1317, 1320 (N.D. Iowa 1995) (officer had 
reasonable suspicion to pat down back seat passenger in car 
where officer was reminded by fellow officer of "officer safety 
warning" posted at police department stating that front seat pas
senger was believed to be armed with pistol).  

The Terry holding requires a balancing of the need to protect 
officers and the public through pat-down searches against the 
Fourth Amendment prohibition against unreasonable searches 
and seizures. A pat down for weapons, which is a search, even 
when a lawfully stopped traffic violator is involved, is unrea
sonable unless the State proves that the officer had reasonable 
suspicion, based upon articulable facts, that the violator was 
armed and dangerous. The record here lacks such proof, and 
thus we must find that the pat down was an unreasonable and 
unlawful search. The district court should have suppressed the 
physical evidence from the pat down, including the drugs which 
were seized. Our holding moots Coleman's argument that the 
seizure of the crack cocaine pipe was unjustified because 
"Officer Rieck was not afraid of this antenna-like object, he just 
suspected it was a crack pipe." Brief for appellant at 15.  

Effect of Illegal Pat Down on Coleman's Assault Conviction.  
Coleman does not separately attack his assault conviction 

except by indirect inclusion of that conviction in his claim that 
the Fourth Amendment was violated by the pat down. Citing 
State v. Tierney, 7 Neb. App. 469, 584 N.W.2d 461 (1998), he 
argues that the district court should have suppressed evidence 
of his "struggle with Officer Rieck" because all activities 
occurring after an illegal search cannot be used as evidence 
against a defendant-the illegal search "is equivalent to the 
subsequent activities being erased." Brief for appellant at 16.  
We disagree.  

Coleman correctly points out that the fruits of illegal searches 
may not be used as evidence against a defendant. See State v.  
Runge, 8 Neb. App. 715, 601 N.W.2d 554 (1999). However,
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Coleman's reliance on Tierney is misplaced because Tierney did 
not involve an assault on an officer after an illegal search, nor 
does that case stand for the proposition that all evidence of events 
occurring after an illegal search cannot be used against the vic
tim of the search. Under Coleman's argument, even if Coleman 
had shot and killed Rieck while struggling over the drugs after 
the illegal pat down, the State could not prosecute Coleman for 
murder, an obviously absurd result. Coleman extends the "tainted 
fruit" rule too far and reaches an illogical outcome.  

[12,13] Moreover, in Nebraska, it is well established that one 
may not forcibly resist an arrest, regardless of whether the arrest 
is legal. Neb. Rev. Stat. § 28-1409(2) (Reissue 1995); State 
v. Clark, 8 Neb. App. 936, 605 N.W.2d 145 (2000). Although 
there is not a similar statute barring the use of force to resist an 
illegal pat-down search, the rationale and policy behind the ban 
on resistance to arrests in § 28-1409(2) is applicable to the use of 
force to resist pat downs, even though the search may be later 
found to fail constitutional muster. Other jurisdictions have ruled 
that convictions for assaulting an officer after an illegal pat down 
may stand because of the dangers in permitting citizens to resort 
to self-help. See, Elson v. State, 659 P.2d 1195 (Alaska 1983) 
(private citizen may not use force to resist search by one he or 
she knows or has good reason to believe is authorized police offi
cer performing his or her duties, regardless of legality of search); 
State v. Blackman, 94 Md. App. 284, 617 A.2d 619 (1992) (even 
if pat down was illegal, defendant was not entitled to resist it, and 
so his arrest for assault and battery was lawful); State v. Ritter, 
472 N.W.2d 444 (N.D. 1991) (police misconduct does not excuse 
forceful resistance, and purpose of exclusionary rule to deter 
official misconduct does not extend to evidence of independent 
crime even though it was precipitated by unlawful search and 
seizure). Therefore, we hold that one may not justifiably resist an 
officer during a pat down, regardless of whether the pat down is 
lawful. Thus, despite the unconstitutionality of Rieck's pat down, 
Coleman was not justified in biting Rieck, and the evidence of 
Coleman's assault upon Rieck was not "tainted" by the illegal 
search. There being no other challenge to the assault conviction 
except the pat down, we affirm Coleman's conviction and sen
tence for assaulting Rieck.
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Ineffective Assistance of Counsel.  
Coleman argues that his trial lawyer's performance did not 

equal that of a lawyer with ordinary training and skill in crimi
nal law in the area because his lawyer was ill prepared and 
unmotivated for trial. The Sixth Amendment to the U.S.  
Constitution guarantees every criminal defendant the right to 
effective assistance of counsel. State v. Toof, 9 Neb. App. 535, 
616 N.W.2d 32 (2000). To show that this right has been denied, 
a defendant must first show that counsel's performance was 
deficient; that is, counsel's performance did not equal that of a 
lawyer with ordinary training and skill in criminal law in the 
area. State v. Williams, 259 Neb. 234, 609 N.W.2d 313 (2000).  
Next, the defendant must show that counsel's deficient per
formance prejudiced the defense in his or her case. Id. The two
prong test for an ineffective assistance of counsel claim need not 
be addressed in order. Id. If it is easier to dispose of an ineffec
tiveness claim on the ground of lack of sufficient prejudice, that 
course should be followed. Id.  

Coleman makes this ineffectiveness claim on direct appeal, 
and there has been no evidentiary hearing on his allegations.  
Claims of ineffective assistance of counsel raised for the first 
time on direct appeal do not require dismissal ipso facto; the 
determining factor is whether the record is sufficient to ade
quately review the question. State v. Becerra, 253 Neb. 653, 573 
N.W.2d 397 (1998). Whether Coleman's attorney was ill pre
pared and unmotivated was not at issue at the trial court level; 
thus, there is no evidence in the record with which to decide 
these claims, and the answer to the allegations does not appear 
on the face of the trial record. When the competence of counsel 
has not been raised or ruled on at the trial court level and the 
issue may necessitate an evidentiary hearing, an appellate court 
will not address the matter on direct appeal. Id. An evidentiary 
hearing may be necessary to determine these claims, depending 
on later pleadings, because the record we have is inadequate to 
determine such claims.  

Coleman cites State v. McGurk, 3 Neb. App. 778, 532 N.W.2d 
354 (1995), for the generic claim that he "is entitled to a new trial 
as the circumstances justify a presumption of ineffectiveness." 
Brief for appellant at 18. Although counsel is ordinarily presumed
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to be competent, United States v. Cronic, 466 U.S. 648, 104 S. Ct.  
2039, 80 L. Ed. 2d 657 (1984), in McGurk, we recognized that 
deficient performance of counsel may be presumed, among other 
situations, "where the surrounding circumstances may justify a 
presumption of ineffectiveness without inquiry into counsel's 
actual performance at trial." 3 Neb. App. at 786-87, 532 N.W.2d 
at 361. This presumption of deficient performance attaches in 
only a very narrow spectrum of cases where a lawyer has clearly 
prejudiced a defendant due to blatant errors. See McGurk, supra, 
and cases cited therein. In this case, Coleman fails to identify 
what "surrounding circumstances" warrant a presumption of inef
fectiveness of counsel. And, a review of the record reveals no bla
tant errors by Coleman's lawyer which clearly prejudiced 
Coleman. This assignment has no merit.  

CONCLUSION 
Rieck did not have reasonable suspicion based on articulable 

facts to justify a pat down of Coleman when all the information 
he received from his dispatcher was that Coleman was labeled a 
"2CX" and there was no proof of the facts behind that warning.  
Thus, the fruits of the search should have been suppressed, and 
we reverse the drug possession conviction. However, because 
Coleman could not lawfully resist the pat down, albeit unlaw
ful, the evidence of his assault on Reick was properly admitted, 
and we sustain that conviction. Coleman's claim of ineffective 
assistance of counsel has no merit on this record.  

AFFIRMED IN PART, AND IN PART REVERSED.  

JOHN K. HAYES, APPELLEE, V.  

JOSEPH A. APPLEGARTH, APPELLANT.  

631 N.W.2d 547 

Filed July 17, 2001. No. A-99-797.  

1. Jurisdiction: Judgments: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, determination of the jurisdictional issue is a matter of 
law, which requires an appellate court to reach a conclusion independent from the trial 
court's conclusion on the jurisdictional issue.
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2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  

3. Statutes: Presumptions: Legislature: Intent: Appeal and Error. In construing a 
statute, it is presumed that the Legislature intended a sensible, rather than an absurd, 
result; an appellate court will, if possible, try to avoid a construction which would lead 
to absurd, unconscionable, or unjust results.  

4. Statutes: Courts. It is the duty of the courts, as far as practicable, to give effect to the 
language of a statute and to reconcile the different statutory provisions so they are 
consistent, harmonious, and sensible.  

5. : . A court will construe statutes relating to the same subject matter together 
so as to maintain a consistent and sensible scheme.  

6. Small Claims Court: Notice: Attorney and Client: Appeal and Error. Filing a 
notice of appeal falls within the "on appeal" language in Neb. Rev. Stat. § 25-2807 
(Cum. Supp. 2000), and consequently, an attorney may sign a notice of appeal on 
behalf of a party appealing from a small claims court decision.  

Appeal from the District Court for Lancaster County, JEFFRE 

CHEUVRONT, Judge, on appeal thereto from the County Court for 
Lancaster County, JEAN A. LOVELL, Judge. Judgment of District 
Court reversed, and cause remanded for further proceedings.  

John M. Boehm and Paul L. Douglas for appellant.  

Gregory A. Greder for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

This case originated in Lancaster County Small Claims Court 
where a decision was rendered against Joseph A. Applegarth and 
in favor of John K. Hayes. Applegarth appealed the decision of 
the small claims court to the district court for Lancaster County 
and now appeals the decision of the district court dismissing 
Applegarth's appeal on the basis that it did not have jurisdiction.  

BACKGROUND 
Hayes filed an action against Applegarth in Lancaster County 

Court sitting as a small claims court. The action arose out of an 
automobile accident involving the sons of the two parties.  
Following a trial in the small claims court, judgment was 
entered in favor of Hayes in the amount of $1,461.62.
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Applegarth proceeded to appeal the decision of the small claims 
court to the district court by timely filing a notice of appeal 
signed by Applegarth's attorney and depositing a docket fee 
with the clerk of the county court. On its own motion, the dis
trict court raised the issue of whether it had jurisdiction over the 
appeal when Applegarth's attorney, rather than Applegarth, 
signed the notice of appeal. The district court subsequently 
determined that having the attorney sign the notice of appeal 
was not in accordance with the applicable statutes and that 
therefore, it was without jurisdiction and the appeal must be dis
missed. Applegarth now appeals the district court's decision.  

ASSIGNMENT OF ERROR 
Applegarth assigns three alleged errors that can be summa

rized into one as follows: The district court erred in finding that 
it was without jurisdiction, thereby dismissing the appeal.  

STANDARD OF REVIEW 
[1] When a jurisdictional question does not involve a factual 

dispute, determination of the jurisdictional issue is a matter of 
law, which requires an appellate court to reach a conclusion 
independent from the trial court's conclusion on the jurisdic
tional issue. Currie v. Chief School Bus Serv., 250 Neb. 872, 553 
N.W.2d 469 (1996); Payne v. Nebraska Dept. of Corr. Servs., 
249 Neb. 150, 542 N.W.2d 694 (1996).  

[2] Statutory interpretation presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Tilt-Up Concrete v. Star City/Federal, 261 Neb.  
64, 621 N.W.2d 502 (2001); Gottsch Feeding Corp. v. State, 261 
Neb. 19, 621 N.W.2d 109 (2001).  

ANALYSIS 
Neb. Rev. Stat. § 25-2803(2) (Reissue 1995) provides that 

"[n]o party shall be represented by an attorney in the Small 
Claims Court except as provided in section 25-2805." Neb. Rev.  
Stat. § 25-2805 (Cum. Supp. 2000) permits an attorney for a 
party to transfer a case from small claims court to the regular 
docket of the county court. Neb. Rev. Stat. § 25-2807 (Cum.  
Supp. 2000) provides, in reference to a party appealing from a
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small claims court decision, that "any party may appeal to the 
district court as provided in sections 25-2728 to 25-2738. Parties 
may be represented by attorneys on appeal." In dismissing 
Applegarth's appeal, the district court determined that when 
Applegarth filed his notice of appeal, the small claims court still 
had jurisdiction and that pursuant to § 25-2803(2), Applegarth 
could not have his attorney sign his notice of appeal.  

As stated above, § 25-2807 provides that a party appealing 
from a small claims court decision may appeal to the district 
court "as provided in sections 25-2728 to 25-2807" and that par
ties may be represented by attorneys "on appeal." We must 
determine whether the filing of the notice of appeal falls within 
the "on appeal" language in § 25-2807.  

[3-5] In construing a statute, it is presumed that the 
Legislature intended a sensible, rather than an absurd, result; an 
appellate court will, if possible, try to avoid a construction 
which would lead to absurd, unconscionable, or unjust results.  
State ex rel. Neb. Health Care Assn. v. Dept. of Health, 255 Neb.  
784, 587 N.W.2d 100 (1998). It is the duty of the courts as far 
as practicable, to give effect to the language of a statute and to 
reconcile the different statutory provisions so they are consist
ent, harmonious, and sensible. Smith v. Smith, 242 Neb. 812, 497 
N.W.2d 44 (1993). Likewise, a court will construe statutes relat
ing to the same subject matter together so as to maintain a con
sistent and sensible scheme. Solar Motors v. First Nat. Bank of 
Chadron, 249 Neb. 758, 545 N.W.2d 714 (1996).  

In determining whether the filing of the notice of appeal falls 
within the "on appeal" language in § 25-2807, we look to Neb.  
Rev. Stat. §§ 25-2728 to 25-2738 (Reissue 1995), which pursuant 
to § 25-2807 govern the appeal process for a party appealing from 
small claims court. Sections 25-2728 to 25-2738 are the standard 
appeal provisions that govern appeals from county courts to dis
trict courts. Pursuant to § 25-2807, appeals from small claims 
court decisions are governed by the same statutes that govern 
appeals from county court decisions. Once the small claims court 
rendered its decision, the entire appeal process from that point 
forward is governed by §§ 25-2728 to 25-2738. Section 25-2729 
establishes the procedure for appeals from county court to district 
court. Section 25-2729 states in part as follows:
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(1) In order to perfect an appeal from the county court, 
the appealing party shall within thirty days after the rendi
tion of the judgment or making of the final order com
plained of: 

(a) File with the clerk of the county court a notice of 
appeal; and 

(b) Deposit with the clerk of the county court a docket 
fee in the amount of the filing fee in district court.  

(2) Satisfaction of the requirements of subsection (1) of 
this section shall perfect the appeal and give the district 
court jurisdiction of the matter appealed.  

Pursuant to § 25-2729, the first step in proceeding with an 
appeal is to file a notice of appeal with the clerk of the county 
court and deposit a docket fee within 30 days after the entry of 
the judgment. This is the initial step of the appeal procedure for 
all appeals from county court, and pursuant to § 25-2807, it is 
also the first step of an appeal procedure for appeals from small 
claims court. Applegarth timely filed his notice of appeal signed 
by his attorney and deposited an appropriate docket fee as 
required by § 25-2729(1). There is no restriction in § 25-2729 
prohibiting a party from having an attorney sign a notice of 
appeal from a county court decision. Likewise, there is no 
restriction prohibiting a party from having an attorney sign and 
file a notice of appeal from a small claims court decision. To 
conclude that an attorney cannot represent a small claims court 
litigant in the first step of the appeal process is inconsistent with 
the plain language of §§ 25-2807 and 25-2729 and would result 
in an illogical and inconsistent interpretation of the statutory 
procedures at issue. Section 25-2807 specifically allows parties 
to be represented by attorneys in the appeal process. Section 
25-2803(2), which prohibits a party from being represented by 
an attorney in small claims court, refers only to the litigation 
process. Once the small claims court renders a decision, 
§ 25-2807 becomes the applicable statute, and the appeal proc
ess is treated the same as an appeal from county court where 
there is nothing prohibiting a party from being represented by an 
attorney at any point in the appeal procedure.  

[6] We find that filing a notice of appeal falls within the "on 
appeal" language in § 25-2807, and consequently, an attorney
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may sign a notice of appeal on behalf of a party appealing from 
a small claims court decision. Thus, Applegarth filed his notice 
of appeal in accordance with the applicable statutes, and thus, 
the district court had jurisdiction over Applegarth's appeal.  

CONCLUSION 
The statutes governing appeals from small claims court 

allowed Applegarth to file a notice of appeal signed by his attor
ney. Therefore, the district court erred in determining that it did 
not have jurisdiction and in dismissing Applegarth's appeal.  
Accordingly, the district court's order is reversed, and the cause 
is remanded to the district court for further proceedings consist
ent with this opinion.  

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS.  

PHYLLIS H. NEWMAN, APPELLEE, V. WANDA REHR, APPELLEE, 
AND WILLIAM HARRIS, GARNISHEE-APPELLANT.  

630 N.W.2d 19 

Filed July 17, 2001. No. A-00-513.  

1. Constitutional Law: Due Process. The determination of whether the procedures 
afforded an individual comport with constitutional requirements for procedural due 
process presents a question of law.  

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

3. Judgments: Judges: Intent. In cases tried to a court, a successor or substitute judge 
may not render a judgment for a predecessor judge who conducted the trial even if the 
predecessor had indicated the decision that the predecessor intended to make.  

4. Due Process. Due process mandates that persons who are required to settle disputes 
through the judicial process must be given an opportunity to be heard.  

Appeal from the District Court for Douglas County: W. MARK 

ASHFORD, Judge. Reversed and remanded for a new trial.  

Dennis E. Martin and Kevin J. McCoy, of Martin & Martin, 
P.C., for garnishee-appellant William Harris.  

Kathy Pate Knickrehm and Craig A. Knickrehm, of 
Knickrehm Law Offices, for appellee Phyllis H. Newman.
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HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

This is an appeal in a garnishment proceeding in which Phyllis 
H. Newman is attempting to utilize a garnishment procedure 
against William Harris to enforce a judgment she had obtained 
against Wanda Rehr on the basis of a promissory note that Harris 
gave to Rehr. In this action, Harris and Newman seek to litigate 
substantive issues concerning whether a garnishment of Harris 
based upon that note was proper. Harris appeals from a judgment 
finding him partially liable to Newman for the amount due on his 
promissory note to Rehr. We reverse, and remand for a new trial, 
because the judgment that was entered was rendered by a judge 
who did not hear the evidence or conduct the trial on the gar
nishment and hence Harris was deprived of due process of law.  

PROCEDURAL BACKGROUND 
The problem presented arose because of the need to use 

interim judges during the time between the retirement of Judge 
Lawrence J. Corrigan and the time that Judge W. Mark Ashford 
took office. Judge James A. Buckley heard cases during the 
interim. The only proper bill of exceptions before this court is the 
record of the hearing on Harris' motion for new trial held on 
April 14, 2000, before Judge Ashford with attorneys for Newman 
and Harris present. No exhibits were offered at that hearing. That 
record consists of unsworn statements by the attorneys and the 
judge. In that record, the attorneys related their version of pro
ceedings had in front of Judge Buckley before Judge Ashford 
took office, and Judge Ashford related how he came to sign the 
order which was the subject of the motion for new trial. This 
information is not a proper substitute for the bill of exceptions of 
the proceedings before Judge Buckley, but a summary of some of 
it is necessary for the reader to understand how the issues in this 
appeal arose. The moral of the narrative is that the fallibility of 
the memory of lawyers and judges is probably the strongest basis 
for the rules requiring a complete record of court proceedings.  

Newman filed an "Application for Determination of 
Garnishee Liability" to determine Harris' liability on said note
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to Rehr. A hearing was held on that motion before Judge 
Buckley on September 28, 1999. Judge Buckley denied the gar
nishment and dismissed that proceeding apparently because the 
promissory note was not due. Harris attempted to use other 
defenses at the hearing, but these issues were not considered 
because the note was not yet due. After the note became due, 
Newman filed this action, which except for the passage of time, 
raised the same issues as those presented at the September 28 
hearing. The second application came on for hearing on 
December 20 before Judge Buckley.  

We have no record of the December 20, 1999, hearing, but 
from the statements counsel made at the hearing on the motion 
for new trial, it is clear that neither the parties nor the judge 
wanted to go through a second trial in which everyone expected 
the same evidence to be adduced as was adduced at the 
September 28 hearing. The bill of exceptions for the earlier trial 
had not been transcribed on December 20, so the parties agreed 
that the record would be transcribed and used by the judge as the 
trial record to try the issues presented by the second garnish
ment proceedings. The differences in the parties' recollections 
of that hearing have to do with what procedure would be fol
lowed in the submission of the case to the judge after that record 
was ready for use, that is: Would there be another hearing at 
which the record would be introduced? Would there be times set 
for briefing of issues? Such matters are in dispute, but their res
olution is immaterial to the resolution of this appeal.  

We do not know what Judge Buckley's memory of the par
ties' stipulation was, but at some point, he wrote a letter to coun
sel (we do not have a copy of that letter) telling counsel that he 
had determined that Harris was liable for the full amount of his 
note to Rehr and that counsel should prepare a journal of that 
decision. This decision was not entered as a judgment as pro
vided in Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  
Apparently, about that time, Judge Ashford took office and 
entered upon his duties, and Judge Buckley ceased his interim 
service. The details are unclear, but it is clear that Judge Ashford 
rendered the judgment against Harris by signing a journal which 
was apparently in accordance with Judge Buckley's determina
tion as stated in his letter to counsel and that the judgment was
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entered as required pursuant to § 25-1301. Harris filed a motion 
for new trial, and he now appeals from Judge Ashford's denial 
of that motion.  

ASSIGNMENT OF ERROR 
Harris assigns several errors pertaining to the substance of 

Newman's garnishment claim against him and his defense 
thereto, but we do not list these issues because with the state of 
the record being as it is, these issues cannot be considered. The 
decision of one assigned error makes consideration of the 
remaining assignments of error unnecessary. The error Harris 
assigned which we consider is that he was denied due process by 
a judge entering a judgment against him when the judge had no 
record to review and had no knowledge of the case.  

STANDARD OF REVIEW 
[1] The determination of whether the procedures afforded an 

individual comport with constitutional requirements for proce
dural due process presents a question of law. Billups v. Nebraska 
Dept. of Corr Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 120 
(1991); State v. Ruisi, 9 Neb. App. 435, 616 N.W.2d 19 (2000).  

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Prochaska v. Douglas Cty., 260 Neb. 642, 619 
N.W.2d 437 (2000).  

ANALYSIS 
In the absence of the record of the hearing where the parties 

stipulated that Judge Buckley would try the second proceeding 
on the record of the first proceeding, there is a serious question 
about whether the record would be sufficient to support a judg
ment rendered by Judge Buckley, even if he had done the things 
necessary to render a judgment. Since he did not render a judg
ment, we need not consider what, if any, validity a judgment by 
Judge Buckley would have had. Apparently, he indicated his 
decision to the parties. A situation almost identical to that in this 
case arises when a judge hears a case, indicates his or her 
intended decision, but then dies or resigns before the judgment 
is made final. This issue is then whether a replacement or sub
stitute judge may enter the judgment that the former judge
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indicated he or she would have entered. This is an issue of first 
impression in this jurisdiction, but it and similar questions have 
been resolved in many other jurisdictions.  

We also note that we do not have a copy of Judge Buckley's 
letter indicating his decision to the parties, and the order that 
Judge Ashford signed contains no findings of fact, but only a 
general finding that Newman's motion should be sustained. In 
the record, Judge Ashford stated: "I, in Judge Buckley's 
absence, signed the order which brings us here today, but [the 
order] really is a reflection or the intent of Judge Buckley pur
suant to his letter decision that was sent to counsel." Judge 
Ashford also stated that he did not think he had authority to 
allow a motion for new trial, and denied the motion. We do not 
agree that one judge may sign an order for another or that a 
judge who has proper jurisdiction over a motion for new trial 
does not have authority to grant a new trial because another 
judge had been involved.  

[3] The cases involving the authority of a successor or substi
tute judge to render a judgment for a predecessor are thoroughly 
reviewed in Annot., 84 A.L.R.5th 399 (2000). In general, the 
majority view holds that in cases tried to a court, a successor or 
substitute judge may not render a judgment for a predecessor 
judge who conducted the trial even if the predecessor had indi
cated the decision that the predecessor intended to make. Id. In In 
re Marriage of Seyler, 559 N.W.2d 7 (Iowa 1997), the Iowa 
Supreme Court was confronted with a divorce case where one 
judge tried the case and without explanation another judge signed 
the decree several months later. The court concluded that it must 
decide whether a judge who decides a case must hear the evidence 
and whether a judge who hears the evidence must decide the case.  
It concluded that the answer to both questions is yes.  

[4] The court in In re Marriage of Seyler based its decision on 
general notions of due process. It stated: "Due process mandates 
that persons who are required to settle disputes through the judi
cial process 'must be given an opportunity to be heard.'" Id. at 
9 (quoting Boddie v. Connecticut, 401 U.S. 371, 91 S. Ct. 780, 
28 L. Ed. 2d 113 (1971)). The Iowa court reviewed situations 
where the judge who tried the case was unavailable and dis
cussed what a successor might do in certain situations to avoid
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a compete retrial, but none of these situations are applicable to 
the case at hand. The court concluded that the parties were 
deprived of due process by the judge's issuance of a decree 
when (1) the judge had not presided at trial or heard any testi
mony and (2) he or she had not reviewed a transcript of the trial 
testimony because the transcript was not prepared until after the 
decision. The court concluded that "the rule in Iowa is that a 
successor judge has no power to render a judgment based on tes
timony and evidence heard by his or her predecessor." 559 
N.W.2d at 10. By this discussion, we are not implying that the 
parties could not agree to submit a case to a substitute judge 
upon an existing record.  

In the case at hand, the record shows that Judge Buckley had 
tried the original case and therefore heard the witnesses, and 
probably heard arguments on the same issues in that trial as the 
parties were hoping to litigate in the second proceeding. Short 
of a retrial, no other judge could have the degree of familiarity 
with the facts and issues that the parties knew Judge Buckley 
had. Consequently, there is no way that the parties' stipulation 
to submit the case on the record made before Judge Buckley can 
be fairly applied or implemenfed by any judge other than Judge 
Buckley.  

The protections of the procedural due process right attach 
when there has been a deprivation of a significant property inter
est. Prime Realty Dev. v. City of Omaha, 258 Neb. 72, 602 
N.W.2d 13 (1999). If a significant property interest is shown, 
due process requires notice and an opportunity to be heard that 
is appropriate to the nature of the case. Id. Harris was deprived 
of a significant property interest by Judge Ashford's order in the 
garnishment proceeding, and he was denied the opportunity to 
be heard when Judge Ashford entered a judgment based on evi
dence Judge Ashford did not hear himself. We therefore con
clude that the judgment for Newman which Judge Ashford 
entered against Harris should be vacated and that the garnish
ment proceeding should be retried without reliance upon any 
stipulation for trial which might have been made while Judge 
Buckley was the judge handling the case.  

REVERSED AND REMANDED FOR A NEW TRIAL.
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1. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another.  

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

3. Deeds: Real Estate. A deed, to be operative as a transfer of realty, must be delivered.  
4. Deeds: Words and Phrases. There is a vital distinction between the use of the word 

"delivery" as simply designating the transfer of physical custody or possession of a 
deed, and the use of the term in the legal sense.  

5. Deeds: Intent: Proof: Title. It is essential to the validity of a deed that there be a 
delivery, and the burden of proof rests upon the party asserting delivery to establish it 
by a preponderance of the evidence. To constitute a valid delivery of a deed, there 
must be an intent on the part of the grantor that the deed shall operate as a muniment 
of title to take effect presently.  

6. Deeds: Presumptions: Proof. The possession of a deed by the grantee, in the absence 
of opposing circumstances, is prima facie evidence of delivery, and the burden of 
proof is on the person who disputes this presumption.  

7. Deeds: Intent No particular act or form of words is necessary to constitute a deliv
ery of a deed. Anything done by the grantor from which it is apparent that a delivery 
was intended, either by words or acts, or both combined, is sufficient.  

8. Deeds. The essential fact to render delivery effective always is that the deed itself has 
left the control of the grantor, who has reserved no right to recall it, and it has passed 
to the grantee.  

9. Deeds: Intent: Property. Whether a deed or other instrument conveying an interest 
in property has been delivered is largely a question of intent to be determined by the 
facts and circumstances of the particular case.  

10. Deeds: Conveyances. Where a deed is deposited with the grantee for a purpose other 
than a delivery, it does not operate as a conveyance.  

11. Deeds: Intent. The rule that where a deed is delivered to the grantee, but upon con
dition, the delivery is good and the condition is a nullity has no application where the 
circumstances negative any intention to deliver the deed even conditionally.  

12. Deeds: Intent: Title. A deed is never effective until it is delivered with the intent to 
pass title, and to constitute a valid delivery, the grantor must part with his or her 
dominion with intent to pass title.  

Appeal from the District Court for Buffalo County: JOHN P.  
ICENOGLE, Judge. Reversed and remanded with directions.
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Gregory C. Damman, of Blevens & Damman, for appellant.  

Kent A. Schroeder and Vikki S. Stamm, of Ross, Schroeder & 
Romatzke, for appellees.  

HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Elena F. Schmidt appeals the trial court's denial of her petition 
to set aside a deed conveying real estate from a trust, of which 
Elena is a beneficiary, to her brother-in-law and sister, Merlin C.  
Feikert and Janene M. Feikert. In this appeal, Elena maintains the 
trial court erred in determining that the deed was delivered with 
intent to transfer the property. We find that the deed was not 
delivered in the legal sense and therefore must be set aside as 
void and ineffective. Accordingly, we reverse, and remand with 
directions to enter a decree canceling the deed in question.  

BACKGROUND 
Loyal W. Sheen and Veona G. Sheen were husband and wife.  

They had three children: Elena, Allan Sheen, and Janene. On 
January 17, 1979, Loyal created the Loyal W. Sheen Family Trust 
in which he and Veona conveyed real property, including the prop
erty which is the subject of this litigation. The trust was irrevoca
ble, but it appears that it was created with the thought that Loyal 
and Veona could continue to do whatever they wished with the 
trust property, even though the trust document does not so pro
vide. The trust was apparently intended to pass the trust estate in 
undefined amounts to Loyal and Veona's children, but apparently 
a 1981 action in the county court for Buffalo County was thought 
to be necessary to clarify that the children as well as Loyal and 
Veona were beneficiaries. Loyal died on August 18, 1982.  

The trust document provided for two trustees at all times, giv
ing them broad powers to sell and manage the trust assets. For 
many years after Loyal's death, Veona and Elena were the 
trustees. The trust assets were used to benefit the family. Trust 
land had been sold to Elena and her husband in the 1980's, and 
trust assets had been used to pay substantial debts of Allen.  
Before Elena purchased the land from the trust, she paid
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approximately $100 to $150 per month in rent. The Feikerts 
have lived on the real estate that is the subject to this litigation 
since 1981 without the payment of rent and with the trust pay
ing the taxes and insurance. For many years, there had been dis
cussion within the family about the Feikerts' purchasing this 
property from the trust. It is clear that the trust assets were used 
by Veona and the children to benefit the children in ways which 
they, but principally Veona, thought advisable and fair between 
them. In short, the trust assets were used in about the same way 
that propertied parents frequently use their assets to benefit their 
adult children by either gifts, rent free use of real estate, advan
tageous sales of property to them, or payments of debts.  
Apparently, this family was close and got along well, until the 
problem involved in this litigation arose. After this litigation 
began, Veona and Elena were removed as trustees by the court 
in a separate proceeding. It is not clear who the subsequent 
trustees were, but it is evident from the record that one of them 
was an accountant. At trial in this case, Elena admitted that 
before she and Veona were removed, they had spent more than 
$10,000 of trust assets to remodel Elena's home.  

Richard Gee, an attorney who practices law in Grand Island, 
Nebraska, but who did not draft the original trust, acted as the 
trust's attorney for a number of recent years. In 1981, Gee 
brought the action in county court to obtain the modification of 
the trust agreement to name the children as beneficiaries, and he 
had prepared a deed in 1988 when the trust sold real estate to 
Elena and her husband.  

In May 1993, Merlin telephoned Gee and told him Veona had 
agreed to sell him the "farm," which was understood to be the 
land upon which they were living. Merlin asked him to prepare 
a warranty deed for the sale of the property by the trust to the 
Feikerts. Gee had no memory of having talked to Veona at that 
time about the sale, and at that time, he did not know the details 
of the purchase price, but he knew the Feikerts were going to 
pay something for the land.  

Gee prepared a warranty deed for the signatures of Veona and 
the three children to convey the "farm" to the Feikerts as joint 
tenants. The deed stated the consideration was $1 and other 
valuable consideration. Gee obtained the description from
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information he had in the office, but at trial, it was clear that he 
had erred in that he used a description that included only the 
abutting acreage and not the parcel upon which the house was 
situated. All of the designated signers were identified on the 
deed as trustees notwithstanding the fact that only Veona and 
Elena were trustees at the time. Gee testified that he did this 
because an attorney representing the buyer of other trust prop
erty had insisted upon this procedure.  

Gee sent the deed to the Feikerts with a cover letter dated 
June 28, 1993, which stated simply: "Here is the deed, ready for 
signatures. After it is signed, take it to the Courthouse for regis
tering." Over the course of the next year, Merlin personally 
acquired the signatures of Veona, Elena, Allen, and Janene. He 
then returned it to Gee, who notarized the signers' signatures in 
one prepared acknowledgment. The deed recites that it was exe
cuted on "5-25-94," and Gee testified that he acknowledged the 
signatures of all the signers. Gee admitted that he had neither 
seen the grantors sign the document nor did they acknowledge 
their signatures to him in any manner. Gee testified that he then 
mailed the deed back to Merlin. Gee also testified that he 
remembered having prepared the deed in June 1994, not 1993, 
but he testified that he acknowledged the deed on May 25, 1994.  
He persisted in this testimony in spite of the evidence on his 
cover letter, mailed with the unsigned deed to Merlin, which was 
dated June 28, 1993, and in spite of a statement in evidence from 
Gee to Veona dated July 6, 1994, which lists a charge of .40 
hours and a notation which stated, "6/10/94 Talked to son-in-law 
about notarizing the deed. Later in the afternoon he brought it in 
and I notarized it." This evidence plus the testimony of the 
Feikerts clearly established Gee was in error. The evidence is 
clear that the deed must have been prepared in June 1993 at 
about the time of Gee's letter and that Merlin personally 
returned it with the grantors' signatures on June 10, 1994. This 
point is not controlling on the outcome of the litigation, but we 
find these facts are clearly established. Gee also testified that he 
was aware that Merlin was going to take the deed rather than a 
sales contract to the bank to acquire a loan. Later, after Veona 
called him, he also learned she had asked Merlin to return the 
deed, but he had refused.
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Whom Gee was representing in these matters is not clear. He 
sent a statement to Veona for his charges in preparing the deed, 
but Merlin testified that after Veona received the statement, she 
told him or Janene that part of the bill was theirs because part of 
it was for Merlin's visit with Gee. The Feikerts paid the $28 des
ignated in the bill for the conference on June 10, 1994, but they 
did not pay the remainder designated as previously billed.  

Merlin recorded the deed on July 5, 1994. The real estate 
transfer statement Merlin signed when he recorded the deed 
showed the purchase price to be $25,000. At Gee's suggestion 
after Veona learned that the deed had been recorded, Gee pre
pared an affidavit for Veona's signature, which she signed and 
recorded with the register of deeds, in which she stated that the 
deed should not have been recorded because the grantees had 
not paid the purchase price. Upon learning of this affidavit, the 
bank refused to go through with the loan to the Feikerts.  

Elena testified that some time prior to May 25, 1994 (she 
does not remember the date more clearly), Merlin called and 
said he was bringing a paper over so he could begin paying for 
the property. He arrived at her home 5 or 10 minutes later. She 
testified that they had no agreement at the time she signed the 
deed, and she was never present at any discussion between 
Veona and the Feikerts regarding the purchase price. After sign
ing the deed and as Merlin stepped out the door, Elena asked, 
"[B]y the way, how much are you paying for the property?" 
Merlin responded, "$25,000." She also testified that she thought 
the Feikerts were only purchasing the house and not the whole 
property. She denied agreeing to the $25,000 purchase price, or 
of being aware of any agreement on the purchase price of the 
property. She testified that in her opinion, the house was worth 
more than $25,000, and that after Merlin left, she tried to con
tact Veona to learn what was agreed to.  

Janene was called as a witness during Elena's case in chief.  
Janene testified that $25,000 had been agreed upon as the con
sideration for the property. She testified that she and Merlin had 
made an application for a bank loan and that the filing of 
Veona's affidavit saying the deed had been improperly recorded 
prevented the closing of that loan and therefore prevented them 
from paying the agreed upon price. Janene testified that she had

366



SCHMIDT v. FEIKERT 367 

Cite as 10 Neb. App. 362 

a conversation with Veona in 1988 and that she understood 
Veona was representing the trust. In support of her conclusion, 
she testified that Veona had told her she wanted to be fair 
between her children and that Veona "told [her] how much [she] 
would be offered [their] land for." Janene understood this to be 
$25,000. Veona told her they needed to get the land appraised 
just as Elena had done when she purchased her land from the 
trust. Janene was asked if she understood that "the purpose of 
the deed in 1994 was to obtain financing so that [the Feikerts] 
could purchase the property." She answered yes, and when they 
received the letter from Gee with the deed, they read the letter 
and followed it.  

In the defendants' case in chief, Janene testified that she had 
a conversation with Elena years before and that Janene under
stood "we were in agreement." However, upon further examina
tion, she testified that she did not recall what the purchase price 
was when they were discussing the matter. Upon examination by 
the judge, she testified that she "believed" she and Veona had 
agreed to a purchase price of $25,000. Janene also testified that 
when she and Elena had spoken previously, Elena did not dis
agree with that price.  

Janene further testified that Gee sent the unsigned deed to 
Merlin on June 28, 1993, and that they took until May 1994 to 
obtain the signatures because they were busy with other matters 
and felt no urgency to close the land purchase. She and Merlin 
took the deed to the bank in May and then again in June in an 
attempt to acquire financing. She testified that they were unable 
to close until they got "the affirmation of that deed from all the 
beneficiaries and trustees." She testified that they were ready to 
close if the title requirement had been met.  

Merlin testified that the only time he was present when the 
purchase price was discussed was the time that he talked to 
Veona prior to calling Gee. He testified that he "wanted to make 
sure that [it] was still okay with Veona that we could purchase it 
for 25." He personally circulated the deed and saw each of the 
signatories sign it. He testified that he stopped by Gee's Grand 
Island office and that Gee notarized the signatures. The deed 
could have been dated on this date, June 10, 1994, but Merlin 
told Gee the last person to sign the deed, Allen, did so on May
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24, 1994, and Gee dated the deed as of that date. Merlin also tes
tified that he and Janene intended to borrow $30,000 on the 
property and use the extra $5,000 to replace the air conditioner 
and for other improvements.  

In Elena's operative petition, she alleged facts in support of 
theories that the deed was not properly acknowledged, that it 
lacked sufficient consideration, and that it was obtained by fraud 
and misrepresentation. In the trial judge's written opinion, he 
denied relief on the basis of all three theories, but did not dis
cuss or make a finding on the subject of delivery. In this court, 
Elena alleges the trial court erred in finding that the deed was 
delivered with the intent to transfer ownership of the property.  
The appellees' brief mentions several matters which might sup
port an affirmance, including a claimed prior adjudication and 
failure of the court to sustain a demurrer ore tenus. However, the 
appellees did not cross-appeal, and therefore we do not consider 
these matters.  

ASSIGNMENT OF ERROR 
Elena alleges the trial court erred in finding that the deed. had 

been delivered with the intent to transfer ownership of the prop
erty. In oral argument, the appellees argued in part that nondeliv
ery was not alleged in the operative petition. Nondelivery was not 
so alleged in specific words, but the petition alleged facts which 
dispute delivery in the legal sense, such as that the grantors did 
not relinquish control of the deed, that the deed was only prepared 
to allow the Feikerts to obtain financing, that counsel was not 
given authority to deliver the deed to the Feikerts, and that Elena 
signed the deed with no intention that it would be a conveyance.  
We therefore conclude that the issue of delivery in the legal sense 
is adequately pled and that this issue was before the trial court and 
is now before this court as Elena's sole assignment of error.  

STANDARD OF REVIEW 
[1] An action to set aside a deed sounds in equity.  

In an appeal of an equitable action, an appellate court tries 
factual questions de novo on the record and reaches a con
clusion independent of the findings of the trial court, pro
vided, where credible evidence is in conflict on a material 
issue of fact, the appellate court considers and may give
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weight to the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather 
than another.  

Lincoln Lumber Co. v. Lancaster, 260 Neb. 585, 589, 618 
N.W.2d 676, 679-80 (2000).  

[2] "On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below." Prochaska v. Douglas Cry., 260 Neb. 642, 643, 
619 N.W.2d 437, 439 (2000).  

ANALYSIS 
[3-5] The Feikerts obtained physical custody of the deed, but 

the issue is whether the deed was delivered in the legal sense.  
There is no question but that a deed, to be operative as a 

transfer of realty, must be delivered. The controversial 
questions are those concerning the sufficiency of the facts 
relied upon to establish delivery....  

There is a vital distinction between the use of the word 
"delivery" as simply designating the transfer of physical 
custody or possession of a deed, and the use of the term in 
the legal sense.  

23 Am. Jur. 2d Deeds § 120 at 155 (1983). The above statement 
is merely a different means of expressing the rules recognized 
by the Nebraska Supreme Court: 

This court, in the case of Lewis v. Marker, 145 Neb. 763, 
18 N.W.2d 210, laid down the following rules in its syllabi 
which we deem applicable to the case before us: "It is 
essential to the validity of a deed that there be a delivery 
and the burden of proof rests upon the party asserting 
delivery to establish it by a preponderance of the evidence.  

"To constitute a valid delivery of a deed there must be 
an intent on the part of the grantor that the deed shall oper
ate as a muniment of title to take effect presently.["] 

Moseley v. Zieg, 180 Neb. 810, 815-16, 146 N.W.2d 72, 76 
(1966). See, also, Brtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628 
(1994).  

[6,7] The possession of a deed by the grantee, in the absence 
of opposing circumstances, is prima facie evidence of delivery, 
and the burden of proof is on the person who disputes this
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presumption. Cerveny v. Cerveny, 154 Neb. 1, 46 N.W.2d 632 
(1951); Kellner v. Whaley, 148 Neb. 259, 27 N.W.2d 183 (1947).  
This presumption is not conclusive, but it raises a strong impli
cation which can only be overcome by clear and satisfactory 
proof. Cerveny, supra. The Feikerts had possession of the deed 
and therefore have the benefit of that presumption. However, in 
view of the substantial direct evidence in this case, the pre
sumption is adequately rebutted. " ' "No particular act or form of 
words is necessary to constitute a delivery of a deed. Anything 
done by the grantor from which it is apparent that a delivery was 
intended, either by words or acts, or both combined, is suffi
cient."' " Cerveny, 154 Neb. at 7, 46 N.W.2d at 635-36. See, 
also, In re Estate of Saathoff Saathoff v. Saathoff, 206 Neb. 793, 
295 N.W.2d 290 (1980); Milligan v. Milligan, 161 Neb. 499, 74 
N.W.2d 74 (1955).  

[8] "[T]he essential fact to render delivery effective always is 
that the deed itself has left the control of the grantor, who has 
reserved no right to recall it, and it has passed to the grantee." 
Brtek, 245 Neb. at 765, 515 N.W.2d at 635. Accord, Robinson v.  
Thompson, 192 Neb. 428, 222 N.W.2d 123 (1974); Kellner 
supra. " ' "It is sufficient if the grantor delivers it to a third per
son unconditionally for the use of the grantee, the grantor 
reserving no control over the instrument."' " Robinson, 192 
Neb. at 430, 222 N.W.2d at 125 (quoting Milligan, supra). See, 
also, Brunson v. Kahler, 176 Neb. 735, 127 N.W.2d 281 (1964).  

[9] "'Whether or not a deed [or other instrument conveying 
an interest in property] has been delivered is largely a question 
of intent to be determined by the facts and circumstances of the 
particular case. . . ."' Saathoff, 206 Neb. at 800-01, 295 N.W.2d 
at 296 (quoting Milligan, supra). Accord Brtek, supra.  

"Whether or not a deed has been delivered is a mixed 
question of law and fact. The element which controls the 
resolution of that question is the intention of the parties, 
especially the intention of the grantor. The vital inquiry is 
whether the grantor intended a complete transfer-whether 
the grantor parted with dominion over the instrument with 
the intention of relinquishing all dominion over it and of 
making it presently operative as a conveyance of the title to 
the land.["]
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(Emphasis omitted.) Brtek, 245 Neb. at 767, 515 N.W.2d at 
636-37.  

We consider the facts in evidence with the above rules in 
mind. When the last trustee physically delivered the deed to 
Merlin, the deed was not yet signed by Allen, whose signature 
was probably unnecessary, but nevertheless, the document was 
prepared to include his signature. Even when the deed had been 
signed by all of the parties for whom it was prepared, and an 
acknowledgment placed upon it, there was no act which could 
be termed a delivery of the document to the grantees with intent 
to convey the real estate. There is no showing that Gee was 
authorized by the trustees to deliver the deed for them, or even 
that he was representing the trustees in the sale of the real estate.  

More importantly, none of the parties thought the conveyance 
was to be a gift without consideration. The Feikerts maintain the 
agreed consideration was $25,000. At one point, Janene testified 
the agreed upon consideration was $25,000, but her later testi
mony amounts to a statement that she "believed" or understood 
the agreed upon consideration to be $25,000. To support her 
understanding, she relies upon a 1988 conversation with Veona 
and a conversation with Elena several years prior to the signing 
of the deed, in which conversations $25,000 was mentioned.  
Elena does agree with Janene's version of events, but the 
strongest Janene goes in her statement is that during her conver
sation with Elena, Elena did not disagree to that price. Merlin 
testified only that he called Veona before having the deed pre
pared to see if they could purchase it for $25,000. Further, the 
evidence shows Elena only learned of the purchase price after 
she signed the deed, and only then by asking Merlin what the 
Feikerts were paying for the property. Under the trust document, 
the trustees had the authority to sell the property, but the evi
dence does not show they had agreed to do so.  

We realize any agreement to sell the land to the Feikerts 
would have to be in writing to be binding. See Neb. Rev. Stat.  
§ 36-105 (Reissue 1998). However, assuming the deed was in 
fact delivered, any oral contract to sell the real estate would have 
been performed and the statute of frauds would not apply.  
However, the evidence does not show that the parties had even 
orally agreed to be bound to buy and to sell the real estate. There
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was only a general notion among members of the family that the 
Feikerts were to be able to buy the real estate. Discussion was 
had about the consideration, and the Feikerts believed an agree
ment was reached, but not even their own evidence adequately 
supports a finding of an agreement. The lack of an agreement 
weighs heavily on the issue of delivery.  

The most compelling aspect of the situation is that the evidence 
shows the deed was conditionally delivered. Gee testified that 
Merlin was going to take the deed rather than a contract to the 
bank to see if he could get a loan. Janene testified that they took 
the deed to the bank in an attempt to get financing. The signed 
deed was in the Feikerts' possession in late June 1994, and the 
prepared truth-in-lending documents were dated for an August 19 
loan closing. They took the deed to the bank in the interim. There 
is no claim by the Feikerts that they were bound to pay for the 
land, but, rather, they were merely trying to raise the money, that 
is, they do not testify that they purchased the property uncondi
tionally, but, rather, that they used the deed, as Gee testified they 
intended to use it, to obtain financing to purchase the property.  

[10,11] We find no Nebraska case which considers this situa
tion, but general authority and other states have considered it.  

[W]here a deed is deposited with the grantee for a purpose 
other than a delivery, it does not operate as a conveyance; 
as where he ... has taken it for the purpose of examination 
.... The handing of a deed to a grantee with the intention 
of the parties that the deed is not to become operative 
immediately, or for retention by him pending his determi
nation to accept it, does not constitute delivery.  

26 C.J.S. Deeds § 42 (1956).  
The rule that where a deed is delivered to the grantee, 

but upon condition, the delivery is good and the condition 
is a nullity, has no application where the circumstances 
negative any intention to deliver the deed even condition
ally. Thus, where, in giving the grantee possession of a 
deed, the intention is merely that he examine or read the 
deed or transmit it to a third person for a particular purpose 
... there is no legal delivery of the instrument which will 
pass title to the property.  

23 Am. Jur. 2d Deeds § 135 at 165-66 (1983).
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[12] In Curry v. Colburn and wife, 99 Wis. 319, 74 N.W. 778 
(1898), the deed was given to the grantee so he could take it to 
his lawyer for examination. The court in Curry stated that a deed 
is never effective until it is delivered with the intent to pass title, 
and to constitute a valid delivery, the grantor must part with his 
or her dominion with intent to pass title. Since delivery was not 
made with the intent to pass title, it had not been delivered. In 
Bell v. Rudd, 191 S.W.2d 841 (Tex. 1946), the grantor delivered 
an oil lease to the grantee so he could take it to his attorney and 
determine whether title was good, and if it was satisfactory, the 
buyer was to pay the consideration within 10 days. In less than 
the 10 days, the grantors renounced the sale, and the sale was 
held ineffective because the delivery had been conditional. In 
support, the Bell court cited what appears to be the 1946 version 
of the American Jurisprudence 2d material we quoted above.  

It is clear and undisputed that the trustees did not deliver or 
authorize an unconditional delivery of the deed to the Feikerts.  
Therefore, there was no delivery, and the deed must be held to 
be void as a conveyance of the real estate. We therefore reverse, 
and remand the action with directions to enter an order in ac
cordance with this opinion.  

REVERSED AND REMANDED 

WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

DAMON L. CARMAN, APPELLANT.  

631 N.W.2d 531 

Filed July 17, 2001. No. A-00-940.  

1. Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, or 
reweigh the evidence. Such matters are for the finder of fact, and a conviction will be 
affirmed, in the absence of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to support the conviction.  

2. Arrests: Motor Vehicles: Proof. An attempt to arrest is an essential element of the 
offense of fleeing in a motor vehicle to avoid arrest, but proof that the defendant actu
ally committed the law violation for which the arrest was attempted is not required.
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3. Evidence: Motor Vehicles: Proof. Before evidence of a motor vehicle's speed deter
mined by use of radar equipment is admissible, the State, as required by Neb. Rev.  
Stat. § 60-6,192(1) (Reissue 1998), must establish the equipment's accuracy when the 
determination of speed was made.  

4. Evidence: Motor Vehicles. A tuning fork test on a motor vehicle speed measurement 
device may be sufficient to satisfy the external tests requirement of Neb. Rev. Stat.  
§ 60-6,192(1) (Reissue 1998).  

5. _: . A properly conducted tuning fork test is one of two valid methods for 

demonstrating a radar unit's accuracy at measuring a motor vehicle's speed and, 
therefore, the unit's reliability as a source of evidence.  

6. : . Evidence that radar equipment was tested within a few hours of its use, 
by means of a calibrated tuning fork, or by a comparison with the speedometer of a 
motor vehicle driven through the radar field, and was functioning properly, is suffi
cient evidence of the accuracy of the radar equipment.  

7. : . The tuning fork used to test a radar unit for measuring a motor vehicle's 
speed must be calibrated, that is, verified or authenticated as a proper instrument for 
the test.  

Appeal from the District Court for Sarpy County, RONALD E.  
REAGAN, Judge, on appeal thereto from the County Court for 
Sarpy County, LARRY F. FUGIT, Judge. Judgment of District 
Court reversed, and cause remanded with directions.  

Patrick J. Boylan, of Hascall, Jungers, Garvey & Delaney, for 
appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

HANNON, INBODY, and MOORE, Judges.  

INBODY, Judge.  
INTRODUCTION 

Damon L. Carman appeals from the Sarpy County District 
Court's order affirming his convictions for operating a motor 
vehicle to avoid arrest and speeding.  

STATEMENT OF FACTS 
On October 28, 1999, a complaint was filed in Sarpy County 

District Court charging Carman with willful reckless driving 
(count I), operating a motor vehicle to avoid misdemeanor arrest 
(count II), and speeding (count III). A trial to the court was held 
on May 8, 2000.
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Police officer John Danderand testified that at approximately 
midnight on October 16, 1999, he was traveling eastbound on 
Giles Road in Sarpy County, Nebraska, when he observed a 
Ford pickup traveling westbound on Giles Road. Danderand 
clocked the vehicle traveling 57 m.p.h., which was in excess of 
the posted 45-m.p.h. speed limit, using a "B-36 Radar Doppler 
System." Additionally, as the pickup passed, Danderand 
observed that the pickup had no taillights. Danderand proceeded 
eastbound for 3 or 4 seconds until the next break in the median 
where he turned around so that he was also traveling westbound.  
He began accelerating in order to catch up with the pickup. At 
this point, Danderand "had a feeling that it was possible that [the 
person driving the pickup] was trying to get away from me so 
. . . I hit the record button to the cruiser's in-car camera." 
Danderand observed the pickup making a left-hand turn onto 
Cornhusker Road, and Danderand followed. Danderand lost 
sight of the pickup until he observed its brake lights.  

Danderand activated the cruiser's flashing overhead lights 
"just prior to the stop." Danderand's cruiser's siren was not acti
vated at any point during the stop. Danderand approached the 
pickup, and the driver identified himself as Carman. A videotape 
of a portion of the stop was received into evidence as exhibit 1.  
The relevant portion of Danderand and Carman's discussion is 
as follows: 

Danderand: Do you know why I stopped you tonight? 
Carman: Ahhh, tail light.  
Danderand: Well, do you know how fast you were going 

back on Giles Road? 
Carman: No, sir.  
Danderand: I clocked you at 57. It's a 45 zone through 

there. So both of those are the reasons I stopped you. Do 
you work here or ....  

Carman: No.  
Danderand: Where are you going? 
Carman: Ahhhh, I knew, I knew my tail lights were out.  
Danderand: So you were trying to ditch me weren't 

you? 'Cause you were moving on Cornhusker. Is that the 
truth sir? 

Carman: Yes, sir.
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Danderand testified that he was trained and certified to test 
and operate the B-36 radar system, that he tested the unit at the 
beginning of his shift and after the traffic stop, and that it was 
functioning properly. Danderand testified as to the procedure he 
used to test the radar unit: 

I began by hitting the light switch. When you hit the light 
switch, the numbers 188 will show up in the windows of 
the radar unit. Then I hit the ICT button which will show 
32 in both the control window and the target window of the 
unit. And then using tuning forks, which are each set to a 
certain speed, I will check the stationary speed for each of 
those. One should be 65 miles per hour. One should be 35 
miles per hour. And then that's for a stationary target. And 
then you flip the switch to moving radar. And when you 
use both tuning forks, there should be a speed of 30 and 35 
in the windows.  

On cross-examination, Danderand admitted that he never tested 
the tuning forks for accuracy and that he just assumes the tuning 
forks are accurate when conducting the accuracy tests on the 
radar unit.  

Carman testified that he has complete loss of hearing in his 
right ear and more than a 55-percent loss of hearing in his left 
ear, that he did not understand what Danderand was saying 
when Danderand asked him about trying to ditch him, and that 
he was "just trying to be cooperative." 

The county court found Carman guilty of counts II and III, 
operating a motor vehicle to avoid misdemeanor arrest and 
speeding, but found him not guilty of count I, willful reckless 
driving. Carman was sentenced to 12 months' probation, a $100 
fine on count II and a $75 fine on count III, and 30 hours of 
community service. Carman appealed his convictions to the 
Sarpy County District Court, arguing that the State failed to 
prove an essential element of the flight to avoid arrest charge 
and that the State failed to present sufficient foundation for the 
admissibility of radar evidence. A hearing was held before the 
district court on August 4, 2000. On August 10, the Sarpy 
County District Court filed an order affirming Carman's convic
tions. Carman has timely appealed to this court.
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ASSIGNMENTS OF ERROR 
On appeal, Carman contends that the district court erred in 

affirming the county court's finding of guilt for flight to avoid 
arrest and for speeding.  

STANDARD OF REVIEW 
[1] In reviewing a criminal conviction, an appellate court 

does not resolve conflicts in the evidence, pass on the credibil
ity of witnesses, or reweigh the evidence. Such matters are for 
the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to 
support the conviction. State v. Quintana, 261 Neb. 38, 621 
N.W.2d 121 (2001); State v. Owens, 257 Neb. 832, 601 N.W.2d 
231 (1999); State v. Larsen, 255 Neb. 532, 586 N.W.2d 641 
(1998); State v. Hill, 254 Neb. 460, 577 N.W.2d 259 (1998).  

DISCUSSION 
Flight to Avoid Arrest.  

Carman's first assigned error is that the district court erred in 
affirming the county court's finding of guilt for operating a 
motor vehicle to avoid arrest because the State failed to prove an 
essential element of that offense, i.e., that the arresting officer 
made an attempt to arrest.  

Neb. Rev. Stat. § 28-905 (Reissue 1995) provides in part: 
Any person who operates any motor vehicle to flee in such 
vehicle in an effort to avoid arrest or citation for the viola
tion of any law of the State of Nebraska constituting a mis
demeanor, infraction, traffic infraction, or any city or vil
lage ordinance, except nonmoving traffic violations, 
commits the offense of misdemeanor operation of a motor 
vehicle to avoid arrest.  

[2] In State v. Clifford, 204 Neb. 41, 46, 281 N.W.2d 223, 226 
(1979), the defendant was charged with operating a motor vehicle 
to avoid arrest under Neb. Rev. Stat. § 60-430.07, "R. S. Supp., 
1978," which provided: "'It shall be unlawful for any person 
operating any motor vehicle to flee in such vehicle in an effort to 
avoid arrest for violating any law of this state. .. .' " The Nebraska 
Supreme Court held that an attempt to arrest is an essential
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element of the offense of fleeing in a motor vehicle to avoid 
arrest, but proof that the defendant actually committed the law 
violation for which the arrest was attempted is not required. Id.  

Although this holding was made under consideration of a 
prior version of the operation of a motor vehicle to avoid arrest 
statute, the wording of the statutes is similar, and the holding is 
likewise applicable to the current version codified at § 28-905.  
The question in the instant case then becomes whether the State 
failed to prove an essential element of that offense, i.e., that the 
arresting officer made an attempt to arrest.  

The evidence adduced at trial, when viewed in the light most 
favorable to the State, is that after clocking Carman's pickup 
proceeding westbound on Giles Road traveling at a rate of 57 
m.p.h. in a 45-m.p.h. zone, Danderand, who was traveling east
bound, proceeded for 3 or 4 seconds until the next break in the 
median, where he turned his cruiser around and began acceler
ating in order to catch up with the pickup. Danderand observed 
the pickup making a left-hand turn onto Comhusker Road, and 
Danderand followed. Danderand lost sight of the pickup until he 
observed its brake lights. Danderand activated the cruiser's 
flashing overhead lights "just prior to the stop." Danderand's 
cruiser's siren was not activated at any point during the stop.  
Thus, when Danderand was following Carman, there was no 
attempt to arrest, and once Danderand activated his cruiser's 
flashing overhead lights, Carman stopped his vehicle.  

Consequently, the State failed to prove that Danderand made 
an attempt to arrest, which is an essential element of the offense 
of operation of motor vehicle to avoid arrest. Consequently, 
there is insufficient evidence to support this conviction, and the 
district court erred in affirming the conviction.  

Speeding.  
Carman's second assigned error is that the district court erred 

in affirming the county court's finding of guilty for the speeding 
charge because the county court erred in receiving radar equip
ment evidence of his pickup's speed at trial. More specifically, 
Carman claims insufficient foundation was set for admission of 
the radar evidence because Danderand testified that he did not 
test the tuning forks to establish their accuracy.
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[3] Before evidence of a motor vehicle's speed determined by 
use of radar equipment is admissible, the State, as required by 
Neb. Rev. Stat. § 60-6,192(1) (Reissue 1998), must establish the 
equipment's accuracy when the determination of speed was 
made. See, State v. Lomack, 239 Neb. 368, 476 N.W.2d 237 
(1991); State v. Kudlacek, 229 Neb. 297, 426 N.W.2d 289 
(1988). Section 60-6,192 specifies the requirements for admis
sibility of evidence from a radar device: 

(1) Determinations made regarding the speed of any 
motor vehicle based upon the visual observation of any 
peace officer, while being competent evidence for all other 
purposes, shall be corroborated by the use of a radio 
microwave, mechanical, or electronic speed measurement 
device. The results of such radio microwave, mechanical, 
or electronic speed measurement device may be accepted 
as competent evidence of the speed of such motor vehicle 
in any court or legal proceeding when the speed of the 
vehicle is at issue. Before the state may offer in evidence 
the results of such radio microwave, mechanical, or elec
tronic speed measurement device for the purpose of estab
lishing the speed of any motor vehicle, the state shall prove 
the following: 

(a) The radio microwave, mechanical, or electronic 
speed measurement device was in proper working order at 
the time of conducting the measurement; 

(b) The radio microwave, mechanical, or electronic 
speed measurement device was being operated in such a 
manner and under such conditions so as to allow a mini
mum possibility of distortion or outside interference; 

(c) The person operating the radio microwave, mechan
ical, or electronic speed measurement device and interpret
ing such measurement was qualified by training and expe
rience to properly test and operate the radio microwave, 
mechanical, or electronic speed measurement device; and 

(d) The operator conducted external tests of accuracy 
upon the radio microwave, mechanical, or electronic speed 
measurement device, within a reasonable time both prior to 
and subsequent to an arrest being made, and the device was 
found to be in proper working order.



10 NEBRASKA APPELLATE REPORTS

[4-7] A tuning fork test on a motor vehicle speed measurement 
device may be sufficient to satisfy the "external tests" require
ment of § 60-6,192(1). In State v. Kincaid, 235 Neb. 89, 453 
N.W.2d 738 (1990), the Nebraska Supreme Court upheld a speed
ing conviction based on radar evidence, when the arresting officer 
in Kincaid had tested the accuracy of his radar unit by using two 
tuning forks which had been "supplied by the manufacturer and 
were tested at the factory." Id. at 92, 453 N.W.2d at 740. Further, 
in Kincaid, the court recognized that a properly conducted tuning 
fork test was one of two valid methods for demonstrating a radar 
unit's accuracy at measuring a motor vehicle's speed and, there
fore, the unit's reliability as a source of evidence.  

"Evidence that radar equipment was tested within a few 
hours of its use, by means of a calibrated tuning fork, or by 
a comparison with the speedometer of a motor vehicle 
driven through the radar field, and was functioning prop
erly, is sufficient evidence of the accuracy of the radar 
equipment." 

Id. at 91, 453 N.W.2d at 740 (quoting State v. Snyder, 184 Neb.  
465, 168 N.W.2d 530 (1969)). Kincaid, however, specifically 
requires that the tuning fork used to test a radar unit for meas
uring a motor vehicle's speed must be calibrated, that is, verified 
or authenticated as a proper instrument for the test. Similarly, in 
Kudlacek, supra, the court found sufficient foundation for radar 
evidence where the arresting officer used two tuning forks 
which had been "certified" at 80 and 35 m.p.h., respectively.  

However, in Lomack, supra, the arresting officer testified that 
he used an unidentified tuning fork to test the radar unit which 
supplied information about the speed of the defendant's auto
mobile and stated that the unit displayed the number "35" when 
the vibrating tuning fork, "inscribed" with a "35" was held in 
front of the machine. The Nebraska Supreme Court held that 
there was insufficient foundation for the admission of radar evi
dence because, inter alia, there was no evidence that the tuning 
fork was in any way properly tested, calibrated, or certified as a 
reliable gauge of a radar unit's accuracy.  

In the instant case, Danderand testified that he tested the radar 
unit using tuning forks checking for stationary speeds, which 
should be 35 and 65 m.p.h. He then checked the moving radar
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which he testified should show a speed of 30 and 35 m.p.h. in the 
window. However, Danderand admitted that he never tested the 
tuning forks for accuracy and that he just assumes the tuning 
forks are accurate when conducting the accuracy tests on the 
radar unit. Additionally, there was no evidence that the tuning 
forks used by Danderand had been supplied by the manufacturer 
and were tested at the factory. Thus, there was no evidence pro
duced that the tuning forks used by Danderand to test his radar 
were in any way properly tested, calibrated, or certified as a reli
able gauge of a radar unit's accuracy. Because the State failed to 
satisfy the requirements for admissibility under § 60-6,192(1), 
Danderand's testimony concerning radar-determined speed of 
Carman's pickup was erroneously admitted and should not have 
been considered in Carman's trial. Since inadmissible evidence 
of radar-determined evidence was the evidence on which 
Carman's speeding conviction is based, we set aside Carman's 
conviction and remand this cause to the district court with direc
tion to reverse the county court's judgment concerning Carman's 
conviction and order a new trial for Carman in the county court.  

CONCLUSION 
Because the State failed to prove that Danderand made an 

attempt to arrest, which is an essential element of the offense of 
operation of motor vehicle to avoid arrest, the district court's 
order affirming this conviction is reversed and the cause is 
remanded to the district court with direction to reverse the 
county court's judgment concerning Carman's operation of a 
motor vehicle to avoid arrest conviction and to vacate his con
viction on that count.  

With regard to Carman's speeding conviction, because the 
State failed to satisfy the requirements for admissibility under 
§ 60-6,192(1) and the testimony concerning radar-determined 
speed of Carman's pickup was erroneously admitted into evi
dence and should not have been considered in Carman's trial, we 
set aside Carman's conviction for speeding and remand this cause 
to the district court with direction to reverse the county court's 
judgment concerning Carman's speeding conviction and order a 
new trial on the speeding charge for Carman in the county court.  

REVERSED AND REMANDED WITH DIRECTIONS.
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GRAHAM GRAPHICS, INC., APPELLEE, V. BAER MARKETING 

INTERNATIONAL, INC., APPELLANT.  
631 N.W.2d 550 

Filed July 24, 2001. No. A-00-585.  

1. Judgments: Appeal and Error. In an appellate review of a bench trial in a law 
action, the trial court's factual findings have the effect of a jury verdict and will not 
be set aside on appeal unless they are clearly wrong.  

2. -: _ .When reviewing a judgment awarded in a bench trial, an appellate court 
does not reweigh the evidence, but considers the judgment in a light most favorable 
to the successful party and resolves evidentiary conflicts in favor of the successful 
party, who is entitled to every reasonable inference deducible from the evidence.  

3. Corporations: Liability. Where there is sufficient evidence in the record to pierce the 
corporate veil and dissipate the separate legal identities, the law has no compunction 
in holding a corporation liable for the acts of its owner or vice versa.  

4. Corporations. The notion of separate corporate existence of parent and subsidiary or 
affiliated corporations will not be recognized where one corporation is so organized 
and controlled and its business conducted in such a manner as to make it merely an 
agency, instrumentality, adjunct, or alter ego of another corporation. The fiction of 
separate corporate identity of two corporations will not be extended to permit one of 
the corporations to evade its just obligations or to promote fraud.  

5. Corporations: Proof. To pierce the corporate veil between a parent and a subsidiary, 
a plaintiff must show more than the mere sharing of services between the two 
corporations.  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed.  

Jeffrey A. Silver for appellant.  

David W. Watermeier and Kelly N. Tollefsen, of Morrow, 

Poppe, Otte, Watermeier & Phillips, P.C., for appellee.  

HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Baer Marketing International, Inc. (Baer Marketing), appeals 
a judgment against it and in favor of Graham Graphics, Inc.  
(Graham Graphics), for the remaining balance of a debt incurred 
for certain printing services for Cris Anne's, a dried flower 
store. Baer Marketing alleges the trial court erred in finding that 
it was responsible for the debt rather than another company 
known as Baer Imports, Inc. (Baer Imports), which Baer
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Marketing argued was Cris Anne's parent corporation and the 
proper defendant in this case. We find that the evidence supports 
the trial court's conclusion because Baer Marketing continued 
Baer Imports' management and control of Cris Anne's such that 
recognizing the corporate entities would be an injustice and that 
therefore it is responsible for the bill to Graham Graphics.  
Accordingly, we affirm.  

BACKGROUND 
This lawsuit stems from six orders made by Cris Anne's for 

printing work done by Graham Graphics. The gravamen of the 
dispute centers on which company is responsible for the print
ing debt. Cris Anne's ordered certain printing and other work to 
be done by Graham Graphics on six separate occasions. Each 
occasion was marked by an invoice, which were all received into 
evidence. Each invoice is addressed to "Baer Imports/Cris 
Anne's, Jeff Rall, 4700 Douglas Circle, Lincoln, NE, 68504," 
and bears the same customer number-0001412. The dates and 
amounts of the invoices are as follows: July 10, 1996: 
$9,235.17; July 20, 1996: $504.81; August 3, 1996: $246.80; 
August 24, 1996: $582.17; August 29, 1996: $6,979.71; and 
September 4, 1996: $16.51. The record also includes several 
statements on the account which present the various charges 
listed above as well as payments and interest accrued on the out
standing balance. The most recent statement is dated April 23, 
1997. This statement shows that seven payments were made on 
the account. The dates and amounts of those payments are as 
follows: October 8, 1996: $1,000; October 16, 1996: $1,000; 
October 25, 1996: $1,000; October 30, 1996: $500; November 
5, 1996: $1,000; November 20, 1996: $1,000; and December 4, 
1996: $500.  

Copies of the checks written for the first two of these seven 
payments were also received into evidence. The checks were 
drawn on an account for Baer Marketing, which had an address 
which matched the address for Baer Imports/Cris Anne's as 
shown on the invoices and statements from Graham Graphics.  
Further, the customer identification number written on the mem
orandum line of the checks matched the customer identification 
number on the invoices and statements. The record does not
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contain further documentary evidence as to who made the other 
five payments or on which account they were drawn. However, 
Jerry Peed, the general manager in 1996 for Baer Marketing, tes
tified that he and Jeff Rall, another manager for Baer Marketing, 
were given Baer Marketing checks with which to pay all of Cris 
Anne's bills. Peed testified that they used the checks and account 
accordingly, and this evidence supports the conclusion that the 
other five payments were also paid using the Baer Marketing 
account. Graham Graphics received no further payments after 
December 4, 1996, and subsequently brought this suit against 
Baer Marketing for the remaining balance. Graham Graphics' 
petition alleged that Baer Marketing had done business under the 
name "Cris Anne's" at the address referenced above as being on 
the invoices, statements, and checks. The petition further alleged 
that Baer Marketing had requested the printing services 
described above but failed to pay the remaining balance owed for 
those services. Accordingly, Graham Graphics prayed for judg
ment against Baer Marketing for the remaining balance, 
$11,565.17, plus interest and costs of the action.  

Baer Marketing's answer denied each and every allegation in 
Graham Graphics' petition and further alleged that Graham 
Graphics' suit was frivolous and brought in an attempt to harass 
Baer Marketing. Accordingly, Baer Marketing prayed for the 
court to dismiss the petition with cause and for sanctions and 
attorney fees. Trial on the matter occurred on February 1, 2000.  
The testimony presented was as follows: 

Peed sold Cris Anne's to Baer Imports in 1993. Peed was then 
hired as Cris Anne's manager from 1993 to 1996. Baer Imports 
was incorporated under the laws of Nebraska in 1990. Its arti
cles of incorporation listed its home office at 1650 Farnam 
Street, Omaha, Nebraska, 68102. Baer Imports was owned by 
Alan Baer and Associates (ABA), a company whose major 
stockholder was Alan Baer. Baer was not available to testify at 
trial, so his March 18, 1998, deposition was received into evi
dence. Baer testified that ABA was the parent company to sev
eral smaller companies and that one payroll company handled 
all of ABA's companies.  

Baer testified that ABA owned most of Baer Imports, which 
was no longer in existence. Also according to Baer, Baer
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Imports was the umbrella company for Cris Anne's and con
trolled it accordingly. Peed was hired as the manager and was 
given authority from ABA to order supplies and pay bills on 
behalf of Cris Anne's. ABA and Baer also own most of Baer 
Marketing. Baer further testified that if a company was unprof
itable, then the umbrella company would be called on to pay its 
bills, but he referred to ABA as the umbrella company when 
making this statement. Baer also stated that Rall and Peed had 
authority to write checks on Baer Marketing's account to pay for 
Cris Anne's bills, and he assumed Peed was employed by Baer 
Marketing. However, when asked whether ABA was responsible 
for bills of Baer Imports, Cris Anne's, and Baer Marketing, 
Baer's attorney instructed him not to answer.  

Peed testified that he worked for Baer Marketing for ap
proximately 3 years as Cris Anne's manager, but on cross
examination, he admitted that he was not sure which company 
he worked for because he did not know the difference between 
Baer Imports and Baer Marketing. Peed testified that Baer 
Marketing ran Cris Anne's; that if Cris Anne's needed cash, 
ABA provided it; that ABA did all of the accounting for Cris 
Anne's; and that one payroll agency handled all of ABA's com
panies. When pressed further, Peed stated he was not aware of a 
difference between Baer Imports/Cris Anne's and Baer 
Marketing/Cris Anne's. With respect to the invoices, Peed testi
fied that he made the orders reflected therein approximately 30 
to 60 days before the date of the invoices. For use in making 
payments, Peed testified that he was provided a Baer Marketing 
checking account and had authority to use that account for Cris 
Anne's bills. In fact, Peed testified that all of Cris Anne's bills 
were paid on Baer Marketing's account.  

Baer Marketing offered into evidence a certificate from the 
Nebraska Secretary of State's office which stated that Baer 
Marketing was incorporated on July 18, 1996. This date falls 
between the dates of the first and second invoices referenced 
above. Peed explained that the business was restructured in July 
1996. It was at that time that he received new checks for Cris 
Anne's which were drawn on a Baer Marketing account, but he 
still took his directions from the nucleus of individuals at ABA.  
After this restructuring, Peed used the Baer Marketing checking
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account to pay all debts owed to Cris Anne's vendors. He further 
stated that all of the Baer companies ran together, but he had only 
Baer Marketing's checking account to pay Cris Anne's bills.  

Finally, Scott Stewart, president of Graham Graphics, testi
fied. He stated that he thought he was doing business with Baer 
and his companies. He further testified that he has had difficulty 
in collecting the balance on which this suit was based.  

The trial court entered its order on May 17, 2000. The trial 
court found that Cris Anne's was operated as a subsidiary busi
ness of Baer Imports until July 17, 1996, after which time Cris 
Anne's was operated as a subsidiary business of Baer 
Marketing. The trial court held that Baer Marketing "was the 
successor in interest to the business known as 'Cris Anne's' 
from and after July 18, 1996." The trial court concluded that 
Baer Marketing recognized its obligation as the successor in 
interest to pay the bill by paying at least $2,000 on it already. It 
also specifically found that Graham Graphics was led to believe 
that Baer Marketing would pay the bill and that it had rendered 
services based on that belief. Accordingly, the court entered 
judgment against Baer Marketing for $11,565.17 plus $6,575.98 
in interest.  

Baer Marketing subsequently perfected this appeal.  

ASSIGNMENT OF ERROR 
Baer Marketing alleges, restated, that the trial court erred in 

finding that it owed the remaining balance of Cris Anne's unpaid 
bill from Graham Graphics.  

STANDARD OF REVIEW 
[1,2] "In an appellate review of a bench trial in a law action, 

the trial court's factual findings have the effect of a jury verdict 
and will not be set aside on appeal unless they are clearly 
wrong." Blue Creek Farm v. Aurora Co-op Elev. Co., 259 Neb.  
1032, 1036, 614 N.W.2d 310, 313 (2000).  

When reviewing a judgment awarded in a bench trial, an 
appellate court does not reweigh the evidence, but consid
ers the judgment in a light most favorable to the successful 
party and resolves evidentiary conflicts in favor of the suc
cessful party, who is entitled to every reasonable inference 
deducible from the evidence.

386



GRAHAM GRAPHICS v. BAER MKTG. INTERNAT. 387 

Cite as 10 Neb. App. 382 

Folgers Architects v. Kerns, 9 Neb. App. 406, 415, 612 N.W.2d 
539, 547 (2000).  

ANALYSIS 
Baer Marketing has consistently maintained throughout this 

action that it is the wrong entity to be sued over this debt and 
that the correct defendant should have been Baer Imports. Baer 
Marketing does not dispute the amount of the bill or that it is fair 
and reasonable for the goods and services provided. It argues 
only that it could not be responsible for the bill because it did 
not come into existence until after the date of the first invoice. It 
also argues that it was not connected to Cris Anne's so as to 
incur any liability on the bill.  

[3] Generally, "a corporation will be looked upon as a sepa
rate legal entity until sufficient reason to the contrary appears." 
Hayes v. Sanitary & Improvement Dist. No. 194, 196 Neb. 653, 
663, 244 N.W.2d 505, 511 (1976). In cases where there is suffi
cient evidence in the record to pierce the corporate veil and dis
sipate the separate legal identities, "the law has no compunction 
in holding a corporation liable for the acts of its owner or vice 
versa." Id. "In equity, the corporate entity may be disregarded 
and held to be the mere alter ego of a shareholder or sharehold
ers in various circumstances where necessary to prevent fraud or 
other injustice." United States Nat. Bank of Omaha v. Rupe, 207 
Neb. 131, 135, 296 N.W.2d 474, 477 (1980). See, also, In re 
Application of CN Carriers, Inc., 1 Neb. App. 1151, 510 N.W.2d 
545 (1993) (quoting this rule in determining subsidiary corpora
tion was merely alter ego of parent corporation).  

[4] In Hayes, a Nebraska corporation was a wholly owned 
subsidiary of a Minnesota corporation. The Nebraska employees 
were paid from the payroll of the Minnesota corporation, then 
the Nebraska corporation reimbursed the Minnesota corpora
tion. Further, the officers and directors of the two corporations 
interlocked, even though the corporations maintained separate 
books and filed separate tax returns. The Nebraska Supreme 
Court held: 

"[T]he notion of separate corporate existence of parent and 
subsidiary or affiliated corporations will not be recognized 
where one corporation is so organized and controlled and
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its business conducted in such a manner as to make it 
merely an agency, instrumentality, adjunct, or alter ego of 
another corporation. The fiction of separate corporate iden
tity of two corporations will not be extended to permit one 
of the corporations to evade its just obligations or to pro
mote fraud or illegality or injustice." 

Hayes, 196 Neb. at 664, 244 N.W.2d at 511-12. The court in 
Hayes found the evidence before it amply sufficient to support 
disregarding the separate corporate entities.  

In United States Nat. Bank of Omaha, the Nebraska Supreme 
Court found that a corporation was the alter ego of its sole share
holder. The court noted that the corporation operated almost 
wholly on money from the shareholder. Also, the shareholder 
diverted assets between this corporation and others in which he 
had an interest for his own personal benefit. The shareholder also 
permitted obligations incurred by one corporation to be paid by 
another. Given these facts, the court found that the shareholder 
had operated without regard to the separate corporate entities and 
that therefore debts incurred by the corporation were, in legal 
contemplation, already the shareholder's debts as well.  

[5] In Global Credit Servs. v. AMISUB, 244 Neb. 681, 687, 
508 N.W.2d 836, 842 (1993), the Nebraska Supreme Court 
explained: "To pierce the corporate veil between a parent and a 
subsidiary, a plaintiff must show more than the mere sharing of 
services between the two corporations." The court in Global 
Credit Servs. cited to a Georgia case in which the appellate court 
refused to pierce the corporate veil between a parent and sub
sidiary corporation despite that they shared some officers, that 
they had jointly purchased property, and that some of the sub
sidiary's officers were paid by the parent. In Global Credit 
Servs., the court also noted that particularly important in the 
Georgia case was the fact that the subsidiary was fully capital
ized and insured, owned the hospital property it operated, 
autonomously managed and operated its business on a day-to
day basis, maintained its own payroll, and employed its own 
employees. The court in Global Credit Servs. denied piercing 
the corporate veil in the case before it because the mere fact that 
the subsidiary was wholly owned by the parent and that the par
ent stood behind a debt of the subsidiary was insufficient to
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prove that the subsidiary was totally dominated by the parent to 
justify such relief.  

We believe the record supports finding that Cris Anne's was a 
subsidiary of Baer Imports until the restructuring in July 1996, 
at which time Cris Anne's became the subsidiary of Baer 
Marketing. Both Baer Imports and Baer Marketing were in turn 
subsidiaries of ABA. Peed testified that at the time of the 
restructure, he was given authority to pay Cris Anne's debts on 
a Baer Marketing account and further that when Cris Anne's 
needed money, it looked to its parent company, ABA. The 
restructure of the control and management of Cris Anne's from 
Baer Imports to Baer Marketing presented in the record supports 
a conclusion that Baer Marketing merely continued and con
trolled Cris Anne's business as it was under Baer Imports. The 
business remained unchanged using the same name, manage
ment employees, and address. According to Baer himself, Baer 
Imports ceased existing once Baer Marketing was created, and 
Baer Marketing was created, at least in part, to take over and 
continue Cris Anne's, which it did for some time before Cris 
Anne's ceased its operations. Further, the same company and 
same nucleus of individuals controlled Baer Imports and Baer 
Marketing. The address on Baer Marketing's checks matched 
the one on the invoices under the name Baer Imports/Cris 
Anne's. These facts, taken together in the backdrop of all of the 
evidence presented and the above-cited authority, supports the 
finding that Baer Marketing is liable for the debt incurred by 
Cris Anne's. The corporations were so closely tied and the man
agement and financing so commingled that following the corpo
rate form as Baer Marketing suggests would lead to injustice.  

Baer Marketing also argues vehemently that it was not yet in 
existence when the contract for printing services and certain 
reliances for payment were made and so it could not be held 
accountable for this bill. In Stolmeier v. Beck, 232 Neb. 705, 
709, 441 N.W.2d 888, 891 (1989), the Nebraska Supreme Court 
stated that "a contract made by a promoter for a corporation [not 
yet in existence] may be adopted by the corporation after it 
comes into existence." 

This adoption may be by express corporate action, or it 
may be established by implication from the conduct of the
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corporation. Particularly pertinent to this action, where the 
corporation voluntarily accepts the benefits accruing to it 
from the engagement of its promoters, after full knowledge 
and having the opportunity to decline the same, it is to be 
regarded as adopting the contract.  

Id. Using this rule, the court found that a corporation which, 
through its officers, had notice of money solicited for use by the 
corporation and was then used by the corporation in operating 
its business had adopted the burdens and benefits of the agree
ment from which the money was invested. Accordingly, the cor
poration could be properly held liable for a breach of that agree
ment. Under this authority, we find that Baer Marketing's 
assertion that Baer Marketing could not be held liable for the 
printing work simply because Baer Marketing did not come into 
existence until after the contract was made cannot prevail.  

CONCLUSION 
For the reasons stated, we affirm the trial court's order.  

AFFIRMED.  

JAMES H. NEWTON II, PERSONAL REPRESENTATIVE OF THE ESTATE 

OF WESLEY DENTON HEINRICH DUNN, DECEASED, APPELLANT 
AND CROSS-APPELLEE, v. RAY HUFFMAN AND ScoTTs BLUFF 

COUNTY SHERIFF'S DEPARTMENT, A DEPARTMENT OF 

ScOTrs BLUFF COUNTY, NEBRASKA, A POLITICAL 

SUBDIVISION, APPELLEES AND CROSS-APPELLANTS.  
632 N.W.2d 344 

Filed July 31, 2001. No. A-00-470.  

1. Summary Judgment. Summary judgment is proper only when the pleadings, depo
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence.  

3. Expert Witnesses: Appeal and Error. An appellate court's review of the trial 
court's admission or exclusion of expert testimony which is otherwise relevant will be 
for an abuse of discretion.
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4. Judges: Words and Phrases. An abuse of discretion occurs when the trial judge's 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition.  

5. Summary Judgment. Where reasonable minds differ as to whether an inference 
supporting the ultimate conclusion can be drawn, summary judgment should not be 
granted.  

6. Constitutional Law: Civil Rights: Pleadings. Only two factual allegations are nec
essary to state a cause of action under 42 U.S.C. § 1983 (Supp. IV 1998): (1) a defend
ant's deprivation of a plaintiffs right secured by the Constitution and laws of the 
United States and (2) the deprivation occurred under color of law.  

7. Constitutional Law: Criminal Law: Police Officers and Sheriffs: Investigative 
Stops: Probable Cause. Police can constitutionally stop and briefly detain a person 
for investigative purposes if the police have a reasonable suspicion, supported by 
articulable facts, that criminal activity exists, even if probable cause is lacking under 
the Fourth Amendment.  

8. Probable Cause: Words and Phrases. Reasonable suspicion entails some minimal 
level of objective justification for detention, something more than an inchoate and 
unparticularized suspicion or "hunch," but less than the level of suspicion required for 
probable cause.  

9. Criminal Law: Police Officers and Sheriffs: Investigative Stops: Probable 
Cause. Whether a police officer has a reasonable suspicion based on sufficient artic
ulable facts requires taking into account the totality of the circumstances. Such an 
assessment includes all of the objective observations and considerations, as well as 
the suspicion drawn by a trained and experienced police officer by inference and 
deduction that the individual stopped is or has been or is about to be engaged in crim
inal behavior.  

10. Criminal Law: Police Officers and Sheriffs: Investigative Stops. An officer is not 
required to wait until a crime has occurred before making an investigative stop.  

11. Police Officers and Sheriffs: Investigative Stops: Probable Cause. The factual 
basis for an investigatory stop need not arise from the officer's personal observation, 
but may be supplied by information acquired from another person.  

12. _ : _ : . When the factual basis for an investigatory stop is supplied by 
another, the information must contain sufficient indicia of reliability.  

13. Police Officers and Sheriffs: Investigative Stops: Probable Cause: Motor 
Vehicles: Corroboration. A reasonably founded suspicion to stop a vehicle cannot 
be based solely on the receipt by the stopping officer of a radio dispatch to stop the 
described vehicle without any proof of the factual foundation for the relayed message.  

14. Police Officers and Sheriffs: Investigative Stops: Probable Cause: 
Corroboration. If a radio dispatch has been issued on the basis of articulable facts 
supporting a reasonable suspicion that a wanted person has committed or is commit
ting an offense, then a police officer may rely on the dispatch alone to stop the person 
to check identification, to pose questions to the person, or to detain the person briefly 
while attempting to obtain further information.  

15. Investigative Stops: Probable Cause. It is the totality of the circumstances which 
determines whether reasonable suspicion to conduct an investigatory stop exists, and 
acts, even if innocent when viewed separately, may warrant further investigation 
when viewed together.
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16. Criminal Law: Police Officers and Sheriffs: Investigative Stops: Probable 
Cause. Where the police have reasonable suspicion, they may pursue their investiga
tion either to confirm their suspicion or to dispel the suspicion that crime is afoot.  

17. Police Officers and Sheriffs: Investigative Stops: Probable Cause. If an officer has 
probable cause to stop a violator, the stop is objectively reasonable, and any ulterior 
motivation on the officer's part is irrelevant.  

18. Criminal Law: Juries. To aid in determining the innocence or guilt of a defendant, 
a jury may consider the defendant's voluntary flight immediately or soon after the 
occurrence of a crime.  

19. Constitutional Law: Search and Seizure. A seizure in the Fourth Amendment con
text occurs only if, in view of all of the circumstances surrounding the incident, a rea
sonable person would have believed that he or she was not free to leave.  

20. Police Officers and Sheriffs: Search and Seizure: Arrests. Circumstances indica
tive of a seizure may include the threatening presence of several officers, the display 

of a weapon by an officer, some physical touching of the person of a citizen, or the 
use of language or tone of voice indicating that compliance with the officer's request 

might be compelled. In determining the point at which an arrest or seizure occurs, the 
court must look at the totality of the circumstances viewed objectively under a "rea
sonable person" standard while applying the above pertinent factors.  

21. Police Officers and Sheriffs. The reasonableness of a particular use of force must be 

judged from the perspective of a reasonable officer on the scene, rather than with the 
20/20 vision of hindsight.  

22. . The calculus of reasonableness must embody allowance for the fact that police 

officers are often forced to make split-second judgments-in circumstances that are 

tense, uncertain, and rapidly evolving-about the amount of force that is necessary in 
a particular situation.  

23. Police Officers and Sheriffs: Intent The reasonableness inquiry in an excessive 

force case is an objective one: the question is whether the officers' actions are objec

tively reasonable in light of the facts and circumstances confronting them, without 

regard to their underlying intent or motivation.  
24. Constitutional Law: States: Public Officers and Employees. Neither a state nor its 

officials acting in their official capacities are "persons" under 42 U.S.C. § 1983 
(Supp. IV 1998).  

25. Constitutional Law: Public Officers and Employees: Liability. Under 42 U.S.C.  
§ 1983 (Supp. IV 1998), public officials sued in their individual capacity are shielded 
from liability for civil damages insofar as their conduct does not violate clearly estab
lished statutory or constitutional rights of which a reasonable person would have known.  

26. Constitutional Law: Public Officers and Employees: Proof. For a constitutional 

right to be clearly established, the contours of the right must be sufficiently clear that 

a reasonable official would understand that what he or she is doing violates that right.  

27. Criminal Law: Self-Defense. The use of deadly force is justifiable when the actor 

believes that such force is necessary to protect himself or herself against death or seri

ous bodily harm unless the actor knows that he or she can avoid the necessity of using 

such force with complete safety by retreating.  
28. Criminal Law: Self-Defense: Words and Phrases. Deadly force is force which the 

actor uses with the purpose of causing or which he or she knows to create a substan

tial risk of causing death or serious bodily harm.
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29. Criminal Law: Self-Defense. A person using force to protect himself or herself may 
estimate the necessity of such use of force under the circumstances as he or she 
believes them to be when the force is used.  

30. Constitutional Law: Prisoners: Medical Assistance: Proof. To prevail on an 
Eighth Amendment claim, an inmate must show both an objective element, that the 
deprivation was sufficiently serious, and a subjective element, that the defendant 
acted with a sufficiently culpable state of mind. In a deprivation of medical care case, 
an inmate must show that the prison official was deliberately indifferent to the 
inmate's serious medical needs. In order to succeed, an inmate must show both that 
he or she had an objectively serious medical need and that the defendant knew of and 
disregarded that need.  

31. Police Officers and Sheriffs: Liability. An allegation of a failure to train a law 
enforcement officer can be the basis for liability under 42 U.S.C. § 1983 (Supp. IV 
1998) in limited circumstances.  

32. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it.  

Appeal from the District Court for Scotts Bluff County: 
RANDALL L. LIPPSTREU, Judge. Affirmed.  

James L. Zimmerman, of Sorensen, Zimmerman & Mickey, 
for appellant.  

Michael J. Javoronok and Sterling T. Huff, of Michael J.  
Javoronok Law Firm, for appellee.  

HANNON, INBODY and MOORE, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

On June 19, 1997, Wesley Denton Heinrich Dunn was shot 
and subsequently died in Scotts Bluff County, Nebraska. James 
H. Newton II, as Dunn's personal representative, filed suit 
against Deputy Sheriff Ray Huffman and his employer, Scotts 
Bluff County, Nebraska (County) (collectively appellees), in the 
district court for Scotts Bluff County. Newton sought damages 
for Dunn's death pursuant to 42 U.S.C. §§ 1983 and 1988 (1994 
& Supp. IV 1998). The district court granted appellees' motion 
for summary judgment, overruled their objections to the admis
sion of certain evidence, and denied Newton's motion for new 
trial. Newton subsequently appealed to this court, and appellees 
cross-appealed. For the reasons stated below, we affirm.
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II. BACKGROUND 
On the evening of June 19, 1997, Huffman was on duty as a 

Scotts Bluff County deputy sheriff and was wearing a uniform.  
The 911 emergency dispatch service (911) received a citizen call 
at approximately 8:50 p.m., regarding a possible drunk driver 
described as a white, blond female, driving a silver Firebird, 
license No. 21-BN63. The vehicle was reported to be westbound 
on U.S. Highway 26 from Harry's Truck Stop in Minatare, 
Nebraska. A records check by 911 indicated the vehicle was a 
silver Pontiac Firebird registered to Cynthia Brown of Gering, 
Nebraska. At approximately 10:38 p.m., 911 received a second 
call in reference to this same vehicle. A Violet Stover reported 
that the vehicle was now parked at trailer No. 9 in Harry's 
Trailer Court in Minatare, that a "'Cindy'" had asked to use 
Stover's telephone to call a cousin for assistance, that Cindy and 
her boyfriend had had a fight, and that the boyfriend had been 
drinking. Stover expressed concern that there would be addi
tional trouble, but did not indicate that Cindy had asked her to 
place a call to 911 or had requested assistance other than want
ing to use Stover's telephone. Stover further indicated that 
Cindy "took off walking down the highway." A Deputy Bob 
DeLara also spoke with Stover. DeLara advised the dispatcher 
that he would notify Huffman of the reported possible domestic 
problem, requiring a check on the welfare of Cindy. Thereafter, 
911 received a third call expressing concern that the occupants 
of trailer No. 9 were on drugs. The caller expressed concern 
about the occupants' behavior and reported that other residents 
of the mobile home court were scared.  

Huffman was dispatched to Harry's Trailer Court. En route, 
he spoke with Stover by cellular telephone and learned that the 
Firebird had recently been driven away by a blond male 
described as the "boyfriend." Huffman asked the dispatcher for 
verification that the Firebird was registered to Brown. From a 
prior incident, Huffman was aware that Brown's boyfriend was 
Dunn. In approximately April 1997, Huffman and DeLara had 
investigated another incident involving Dunn and Brown. At that 
time, Dunn had been arrested for assaulting Brown by knocking 
out her two front teeth. Dunn had been drunk and had mildly 
resisted arrest.
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During the April 1997 incident, Huffman had learned that 
Dunn's driver's license was under suspension. From the descrip
tion given on the evening of June 19, Huffman assumed that the 
male driver was Dunn and that if the driver was Dunn, he was 
driving under suspension. Although Huffman believed Dunn 
was still under suspension on June 19, he did not seek confir
mation of this from 911. Huffman intended to stop Dunn to 
investigate the reported domestic disturbance in Minatare, 
investigate the welfare of Brown, and verify that Dunn was not 
driving under suspension.  

At approximately 11 p.m., Huffman was driving east on 
Highway 26 toward Minatare when he passed the Firebird trav
eling west. Huffman turned his vehicle around and followed the 
Firebird. After following the Firebird for a distance, Huffman 
formed the opinion that Dunn was driving. By the time the 
Firebird turned left on East Overland, Huffman had activated his 
vehicle's flashing overhead lights. Huffman radioed DeLara that 
he planned to stop the Firebird near the Western Sugar factory 
on East Overland and called 911, which confirmed that this was 
the vehicle that had been involved in the Minatare disturbance.  
The Firebird did not initially stop for Huffman, but, rather, alter
nated speeding up and slowing down, eventually turning into the 
Western Sugar factory parking lot and stopping. The driver then 
exited the Firebird, at which time Huffman positively recog
nized him as Dunn.  

Huffman testified in his deposition that Dunn did not make 
any aggressive movements toward Huffman when Dunn exited 
the Firebird. Nor did Huffman recall Dunn's saying anything to 
him. Huffman recalled yelling at Dunn to stop because he was 
under arrest, but did not recall whether he indicated to Dunn 
why he would be under arrest. Dunn did not stop when Huffman 
yelled that he was under arrest, but ran from the driver's side of 
his car into the employee entrance of the factory. Huffman indi
cated that Dunn looked back as he was pulling open the door, at 
which point Huffman caught up to him and again told Dunn that 
he was under arrest. Huffman testified that Dunn threw out his 
left arm to knock Huffman away from him, contacting either 
Huffman's arm or the flashlight that Huffman was carrying.  
When Dunn entered the factory, Huffman knew that DeLara was
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reasonably close and responding to his location. Huffman indi
cated that Dunn proceeded through the door into a hallway, 
which runs north and south. Huffman returned his flashlight to 
its holder on his duty belt and went inside after Dunn. Huffman 
stated that his gun was holstered as he entered the factory and 
that he chased Dunn through the hallway.  

Huffman estimated that Dunn was 10 to 15 feet ahead of him 
going down the hallway, but stopped when he reached a stair
well on the west side of the hallway, where Huffman again 
advised Dunn that he was under arrest. Huffman testified that 
near the stairway, Dunn suddenly turned around and looked 
toward Huffman. Huffman indicated that he continued to 
approach Dunn until he was approximately 8 feet from Dunn, at 
which point Dunn "squared off" with Huffman. Huffman testi
fied that Dunn's face was "full of rage" and that the look in 
Dunn's eyes "told [Huffman that Dunn] was going to kill [him]." 
Huffman indicated that Dunn physically attacked him and struck 
him several times about the head, including one solid blow to 
the face which dislodged his glasses and rocked him back a step.  
Medical records admitted into evidence indicate that Huffman 
incurred a facial cut to his left cheek, requiring 16 stitches.  
Huffman testified that after this blow from Dunn which rocked 
Huffman back a step, he came back forward and tried to refocus.  
Huffman indicated that he then realized Dunn was off to his left 
and that Dunn's left arm was "blading across [Huffman's] 
body." Huffman testified that he could feel something tugging at 
his gun belt and that he reached down with his own right hand 
to protect his gun. Huffman further testified that his hand was on 
the grip and that Dunn's hand was on the back part of the gun's 
slide. Huffman stated that both men had one hand on the gun 
when it came out of the holster and that as the struggle contin
ued, the gun accidentally discharged, fatally striking Dunn.  
Huffman did not know whose finger was on the trigger when the 
gun discharged, and his initial impression was that the bullet 
went into the wall.  

The holster worn by Huffman on the night in question had a 
"thumb break" composed of two leather pieces or "ears" that went 
up along both sides of the gun slide up to the rear of the slide.  
Another piece, the "retention strap," wrapped over the rear or top
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of the slide of the gun as it rested in the holster and snapped inside 
of the top of the "ear" next to Huffman's body. To unsnap the hol
ster and remove the weapon, one only needs to slide the thumb 
down the inside of the ear next to the body and push the side of 
the holster out or away from the snap. Huffman testified that the 
holster was snapped shut when he entered the building and that it 
would not have been his hand that unsnapped the holster as his 
hand was on the bottom part of the grip of the weapon.  

Huffman testified that as soon as the weapon discharged, 
Dunn's hand released the gun, at which point, Huffman stated, 
he immediately reholstered it. Huffman's impression while 
reholstering his gun was that Dunn spun counterclockwise 360 
degrees away from him and began to move north down the hall
way toward the door they had originally entered. Huffman testi
fied that he then followed and came up behind Dunn and that 
Dunn dropped to his knees. Huffman then pushed Dunn to the 
floor, and Dunn came back up hard against him. Huffman took 
Dunn back down to the floor, told him to stay down, brought 
Dunn's right arm perpendicular across Dunn's back, began to 
call on the radio, and then realized that Dunn was bleeding.  
Huffman further testified that he was not immediately aware that 
Dunn had been hit and that he was surprised to find that Dunn 
was injured. Huffman testified that he recognized, based upon 
his experience, that the blood was coming from Dunn's lungs.  
Huffman then realized that Dunn was seriously hurt, radioed for 
assistance, told an unidentified man in a white hardhat to call an 
ambulance, and remained on the floor with Dunn until other 
officers arrived. Huffman testified that by training, he knew that 
if someone was seriously injured not to roll them over or to do 
chest compressions with a chest injury.  

Deposition and affidavit testimony was presented from Scotts 
Bluff County Sheriff James L. Moore. Moore testified that 
although the County had no specific, separate policies regarding 
"foot pursuit" and the "use of backup," the written policies for 
the "use of force" and "vehicle pursuit" covered and were appli
cable to those concepts. Moore further stated that during his 
tenure as sheriff, no deputies who had not yet received their 
training and certification from the Nebraska Law Enforcement 
Training Center were allowed to be on road patrol alone. From
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Moore's records, he knew that Huffman was certified and 
trained by the training center and that Huffman had been trained 
in the legal requirements for probable cause, the use of force, 
emergency medical treatment, and cardiopulmonary resuscita
tion (CPR). Moore indicated that in his 4 years in office, there 
had been no claims of improper supervision or training that he 
was aware of, other than the present case, nor was he aware of 
any pattern of complaints of improper training.  

Newton claimed, on Dunn's behalf, both before the district 
court and on this appeal, that Huffman's gun was already drawn 
at the time of the physical altercation. Newton presented depo
sition testimony and affidavits from John Oliver, a private inves
tigator and retired Nebraska State Patrol investigator, who 
opined via affidavit and deposition that a mark found on Dunn's 
right inner forearm was caused by the front sight of Huffman's 
gun when Dunn threw a punch at Huffman and that therefore, 
the weapon had to have already been drawn and not holstered at 
the time Dunn threw the punch.  

Newton filed an amended petition against appellees on 
December 23, 1998. Newton apparently initially alleged a tort 
claim to which a demurrer was sustained and which is not the 
subject of this appeal. In his amended petition, brought pursuant 
to §§ 1983 and 1988, Newton alleged violations of article I, §§ 3 
and 9, of the Nebraska Constitution and the 8th and 14th 
Amendments to the U.S. Constitution that Huffman, acting in 
his official capacity as a deputy sheriff, willfully, knowingly, 
recklessly, intentionally, and maliciously, under color of state 
law, deprived Dunn of his constitutionally protected rights in the 
following respects: 

A. In stopping a vehicle without reasonable or probable 
cause to do so; 

B. In attempting to arrest Dunn that evening; 
C. By chasing Dunn on foot into a building after Huffman 

learned Dunn's identity and after Huffman had the vehicle 
Dunn was driving stopped and blocked so it could not be 
moved, without waiting for back-up when Huffman knew 
back-up was on its way and in close proximity; 

D. By attempting to arrest Dunn without waiting for 
back-up when Huffman knew Dunn may attempt to resist
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being arrested and returned to the Scotts Bluff County jail 
where he had been sexually assaulted by inmates while 
incarcerated therein; 

E. In using excessive force while attempting to arrest 
Dunn who Huffman at that time only believed, but had not 
verified, that Dunn may have been driving under suspen
sion, and knew Dunn had not been involved in any other 
criminal activity; 

F. By failing to use his baton or mace to subdue Dunn 
instead of his weapon, before attempting to handcuff Dunn; 

G. In pulling his handgun the [sic] its holster and dis
charging the handgun in the direction of Dunn while 
attempting to arrest of [sic] Dunn; 

H. In failing to provide any emergency medical treat
ment or CPR to Dunn after shooting Dunn to prevent Dunn 
from bleeding to death at the scene while waiting for emer
gency medical personnel to arrive.  

Newton also alleged that Dunn's death resulted from the offi
cial policies or deliberate indifference of the County, which 
failed as follows: 

A. To properly train Huffman in the necessity of proba
ble cause to stop a vehicle and when to pursue of [sic] per
son on foot; 

B. To properly train Huffman in the use of back-up when 
attempting to arrest of [sic] an individual who Huffman has 
identified and is on foot; 

C. To properly train Huffman in proper use of force; 
D. To properly train Huffman and other deputies in emer

gency medical treatment/CPR of gunshot victims to prevent 
them from bleeding to death while waiting for emergency 
medical personnel to arrive; 

E. To properly supervise Huffman.  
In their answer filed April 1, 1999, appellees alleged that the 

claim was based on the performance of discretionary functions; 
that none of Huffman's acts violated any clearly established 
statutory or constitutional right; that the claim arose out of acts 
for which sovereign immunity had not been waived; that 
Huffman acted in good faith, without malice, and with a reason
able belief as to the validity of his actions; that Huffman's use
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of force was justified; that Dunn assumed the risk of the danger 
confronting him; that Dunn's injuries were caused by Dunn's 
negligent or intentional acts in attacking and striking Huffman 
and in trying to obtain Huffman's weapon; and that Dunn was 
killed in the process of trying to kill Huffman.  

In its memorandum order filed March 20, 2000, the district 
court sustained the motion of appellees for summary judgment 
and dismissed Newton's amended petition. The court found that 
taken in the light most favorable to Newton, the record showed 
that Huffman shot Dunn as Huffman was being physically 
assaulted by Dunn. The court further found that Huffman had 
probable cause to arrest Dunn on the evening of June 19, 1997; 
that based on an objective reasonableness analysis, Huffman 
used reasonable force to effect the seizure of Dunn and reason
able force to protect himself from serious injury when assaulted 
by Dunn; that Huffman was entitled to qualified immunity as a 
reasonable officer in Huffman's position could have believed the 
use of deadly force was not excessive; that he was justified to 
believe Dunn posed a threat of serious harm to him; and that the 
evidence was devoid of any subjective element, or a sufficiently 
culpable state of mind to preclude summary judgment on an 
Eighth Amendment basis. Finally, with regard to Newton's "fail
ure to train" claim against the County, the district court found 
that the County had a "'use of force'" policy, which included 
guidelines on the use of deadly force, and that the lack of sepa
rate and distinct policies regarding "'foot pursuit' " and" 'use of 
backup'" could not be said to be "'so obvious'" that any fail
ure to separately train on those issues could be properly charac
terized as a "'deliberate indifference'" to an arrestee's constitu
tional rights. The court further found that Newton incorrectly 
asserted that deadly force was used because Dunn fled and that 
no material issue of fact existed that deadly force was used 
because Dunn physically assaulted Huffman. The district court 
included its legal analysis of each of the above findings, which 
we will discuss in greater detail in the relevant sections below.  

Newton filed a motion for new trial on March 29, 2000, 
which was overruled by the court in its journal entry dated 
April 11, 2000. Newton subsequently perfected his appeal to 
this court.
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IHI. ASSIGNMENTS OF ERROR 
Newton asserts that the district court erred in granting 

appellees' motion for summary judgment and in dismissing his 
petition.  

On cross-appeal, appellees assert that the district court erred 
in (1) admitting the testimony of Oliver because he was not an 
expert and (2) admitting into evidence the affidavits of Oliver.  

IV. STANDARD OF REVIEW 
[1,2] Summary judgment is proper only when the pleadings, 

depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Baye v. Airlite Plastics Co., 260 Neb. 385, 618 
N.W.2d 145 (2000). In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

[3,4] An appellate court's review of the trial court's admission 
or exclusion of expert testimony which is otherwise relevant will 
be for an abuse of discretion. Snyder v. EMCASCO Ins. Co., 259 
Neb. 621, 611 N.W.2d 409 (2000). An abuse of discretion occurs 
when the trial judge's reasons or rulings are clearly untenable, 
unfairly depriving a litigant of a substantial right and denying 
just results in matters submitted for disposition. Sharkey v.  
Board of Regents, 260 Neb. 166, 615 N.W.2d 889 (2000).  

V. ANALYSIS 
1. NEWTON's APPEAL 

[5] In his brief on appeal, Newton asserts that the district 
court erred in granting appellees' motion for summary judgment 
and in dismissing his petition. In his initial brief on appeal, 
Newton does not refer to the 19-page memorandum order con
taining a reasoned analysis from the district court in support of 
its decision to grant appellees' motion for summary judgment.  
Instead, Newton relies on the general proposition that where 
reasonable minds differ as to whether an inference supporting
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the ultimate conclusion can be drawn, summary judgment 
should not be granted. See Sherrets, Smith v. MJ Optical, Inc., 
259 Neb. 424, 610 N.W.2d 413 (2000). Newton essentially 
asserts that Huffman's version of events does not make sense, 
that none of Huffman's actions on the night in question were 
reasonable, and that reasonable minds could clearly differ as to 
whether Dunn was shot in the course of physically assaulting 
Huffman, as found by the district court, or whether Huffman 
shot Dunn while Dunn was trying to escape from the hallway.  

In its memorandum order, the district court summarized the 
facts, viewed in the light most favorable to Newton, and found 
no material issue of fact as to the following: 

1. At all pertinent times on June 19, 1997, Huffman was 
acting in his official capacity as a deputy sheriff. He was 
wearing a clearly identifiable uniform with badge, and was 
driving a marked patrol vehicle.  

2. Huffman stopped Dunn's vehicle in the Western Sugar 
employee's parking lot on East Overland, Scottsbluff, NE., 
using the vehicle's activated overhead lights.  

3. Dunn disobeyed Huffman's command to "stop", and 
ran inside a Western Sugar building. Huffman pursued 
Dunn on foot.  

4. The two men ran down a hallway to a point near a 
stairwell at which time Dunn suddenly turned, charged, 
and began physically assaulting Huffman.  

5. Dunn struck Huffman in the face at least once with 
sufficient force to dislodge his eyeglasses, rock him back
wards, and require 16 stitches in his face.  

6. As Dunn assaulted Huffman with his hands, Dunn 
suffered a single, fatal gunshot wound fired from 
Huffman's gun.  

The district court concluded that taken in the light most favor
able to Newton, Huffman shot Dunn as he was being physically 
assaulted by Dunn, and at issue, was whether the above facts 
entitled Huffman to a summary judgment.  

Although Newton asks us to speculate, and there is some evi
dence to suggest, that Huffman's gun was drawn when Dunn 
threw at least one of the alleged punches, the district court did not 
make a finding with regard to when Huffman's gun was drawn.
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Our review of the court's order leads us to the conclusion that it 
was unnecessary to determine how or when the gun was drawn as 
it relates to the reasonableness of Huffman's use of force, which 
will be discussed in greater detail below. We agree that the evi
dence, taken in the light most favorable to Newton, shows that 
Dunn struck Huffman at least once in the face with sufficient 
force to cause a wound requiring 16 stitches to Huffman's face 
and that while assaulting Huffman with his hands, Dunn suffered 
a single, fatal gunshot wound fired from Huffman's gun.  
Accordingly, we turn our attention to an examination of whether 
the above facts entitled appellees to a summary judgment.  

(a) § 1983 
In his petition, Newton alleged a violation of Dunn's civil 

rights, specifically that the County failed to establish appropri
ate procedures and policies. Newton further alleged that 
Huffman, acting under color of law, used excessive force in 
attempting to arrest Dunn and failed to provide emergency med
ical treatment after Dunn was shot. Newton's amended petition 
stated that his lawsuit was brought pursuant to §§ 1983 and 
1988; the 8th and 14th Amendments to the U.S. Constitution; 
and article I, §§ 3 and 9, of the Nebraska Constitution. Appellees 
generally denied Newton's allegations and set forth several af
firmative defenses in their answer, including the defense of 
qualified immunity.  

Section 1983 provides in relevant part: 
Every person who, under color of any statute, ordinance, 

regulation, custom, or usage, of any State or Territory or 
the District of Columbia, subjects, or causes to be sub
jected, any citizen of the United States or other person 
within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in 
an action at law, suit in equity, or other proper proceeding 
for redress, except that in any action brought against a judi
cial officer for an act or omission taken in such officer's 
judicial capacity, injunctive relief shall not be granted 
unless a declaratory decree was violated or declaratory 
relief was unavailable.
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[6] Only two factual allegations are necessary to state a 
cause of action under § 1983: (1) a defendant's deprivation of a 
plaintiff's right secured by the Constitution and laws of the 
United States and (2) the deprivation occurred under color 
of law. Mach v. County of Douglas, 259 Neb. 787, 612 N.W.2d 
237 (2000). In his reply brief, Newton concedes that the ques
tion at issue is whether Huffman deprived Dunn of some right 
guaranteed under federal law. As noted previously, Newton 
alleged a violation of Dunn's rights as guaranteed by the 8th 
and 14th Amendments.  

Although a 14th Amendment claim involves a violation of 
substantive due process, the U.S. Supreme Court has held: 

[A]ll claims that law enforcement officers have used 
excessive force-deadly or not-in the course of an arrest, 
investigatory stop, or other "seizure" of a free citizen 
should be analyzed under the Fourth Amendment and its 
"reasonableness" standard, rather than under a "substan
tive due process" approach. Because the Fourth 
Amendment provides an explicit textual source of consti
tutional protection against this sort of physically intrusive 
governmental conduct, that Amendment, not the more gen
eralized notion of "substantive due process," must be the 
guide for analyzing these claims.  

(Emphasis in original.) Graham v. Connor, 490 U.S. 386, 395, 
109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989). See Nelson v. County 
of Wright, 162 F.3d 986 (8th Cir. 1998) (excessive force claims 
arising from arrests are to be analyzed under Fourth Amendment 
guarantee against unreasonable seizures).  

From this, the district court reasoned that the appropriate 
analysis in the present case depended on whether Dunn had been 
arrested. The court concluded that if an arrest did not occur on 
the evening of June 19, 1997, the appropriate analysis of exces
sive force would fall under the 14th Amendment's substantive 
due process right; however, if Dunn was "seized," then the 
appropriate analysis would fall under the 4th Amendment's 
guarantee from unreasonable seizures.  

(b) Validity of Stop and Probable Cause for Arrest 
[7-9] In determining whether to apply the 4th or 14th 

Amendment analysis as mentioned above, the district court first
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examined the validity of the stop and concluded that Huffman 
had probable cause to arrest Dunn on the evening of June 19, 
1997. Newton claims that Huffman's stop of Dunn was unlaw
ful and that his unlawful act was the precipitating cause of all 
subsequent events, including Dunn's death. Police can constitu
tionally stop and briefly detain a person for investigative pur
poses if the police have a reasonable suspicion, supported by 
articulable facts, that criminal activity exists, even if probable 
cause is lacking under the Fourth Amendment. State v.  
Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000). Reasonable 
suspicion entails some minimal level of objective justification 
for detention, something more than an inchoate and unparticu
larized suspicion or "hunch," but less than the level of suspicion 
required for probable cause. Id. Whether a police officer has a 
reasonable suspicion based on sufficient articulable facts 
requires taking into account the totality of the circumstances. Id.  
Such an assessment includes all of the objective observations 
and considerations, as well as the suspicion drawn by a trained 
and experienced police officer by inference and deduction that 
the individual stopped is or has been or is about to be engaged 
in criminal behavior. State v. Smith, 4 Neb. App. 219, 540 
N.W.2d 374 (1995).  

[10-14] An officer is not required to wait until a crime has 
occurred before making an investigative stop. State v. Van 
Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993), cert. denied 
510 U.S. 836, 114 S. Ct. 113, 126 L. Ed. 2d 78. The fac
tual basis for an investigatory stop need not arise from the offi
cer's personal observation, but may be supplied by information 
acquired from another person. State v. Ege, 227 Neb. 824, 420 
N.W.2d 305 (1988). When the factual basis is supplied by 
another, the information must contain sufficient indicia of relia
bility. Id. A reasonably founded suspicion to stop a vehicle can
not be based solely on the receipt by the stopping officer of a 
radio dispatch to stop the described vehicle without any proof of 
the factual foundation for the relayed message. State v.  
Soukharith, 253 Neb. 310, 570 N.W.2d 344 (1997). If a radio 
dispatch has been issued on the basis of articulable facts sup
porting a reasonable suspicion that a wanted person has com
mitted or is committing an offense, then a police officer may
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rely on the dispatch alone to stop the person to check identifica
tion, to pose questions to the person, or to detain the person 
briefly while attempting to obtain further information. Id.  

In the present case, Huffman was aware that 911 had received 
several calls regarding a domestic disturbance in Minatare. He 
had spoken personally with one of the 911 callers, had located a 
Firebird, and had verified that it was the vehicle reportedly 
involved in the disturbance. Huffman also learned that the vehi
cle was registered to Brown. Huffman knew that Dunn had 
recently been Brown's boyfriend and that Dunn's driver's license 
had recently been under suspension. Huffman noted that the 
driver of the vehicle he had located generally fit Dunn's descrip
tion. Based on these facts, the district court found that Huffman 
had reasonable suspicion, based on articulable facts and prior 
knowledge, that Dunn was involved in the disturbance, that Dunn 
was the driver of the Firebird, and that Dunn's driver's license 
was under suspension. We agree with the district court that the 
combination of those articulable facts established a reasonable 
suspicion for an investigatory stop to make further inquiry.  

[15-17] Newton asserts that Huffman could have and should 
have verified with 911 that Dunn's license was still under sus
pension. Newton also relies on the fact that Brown did not 
request any assistance other than the use of Stover's telephone. It 
is the totality of the circumstances which determines whether 
reasonable suspicion to conduct an investigatory stop exists, and 
acts, even if innocent when viewed separately, may warrant fur
ther investigation when viewed together. State v. McGinnis, 8 
Neb. App. 1014, 608 N.W.2d 605 (2000). Where the police have 
reasonable suspicion, they may pursue their investigation either 
to confirm their suspicion or to dispel the suspicion that crime is 
afoot. Id. Finally, Newton asserts that Huffman went looking for 
Dunn on the evening of June 19, 1997, with every intention of 
arresting him that evening for something. Newton argues that 
Huffman took it upon himself to assume that Dunn was the one 
who had taken Brown's car and that if given an opportunity, 
Dunn would "get her." However, in State v. McGinnis, supra, the 
court made it clear that if an officer has probable cause to stop a 
violator, the stop is objectively reasonable, and any ulterior moti
vation on the officer's part is irrelevant. Based on the totality of
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the circumstances on the evening of June 19, Huffman had objec
tive manifestations for an investigative stop of the Firebird.  

[18] The district court in this case further concluded that 
Huffman had probable cause to arrest Dunn on that evening, 
noting that a law enforcement officer may make a lawful arrest 
without a warrant if there exists a reasonable or probable cause 
that a person has committed a misdemeanor in the officer's pres
ence. Neb. Rev. Stat. § 29-404.02(2)(d) (Reissue 1995). The dis
trict court then cited State v. Jacob, 253 Neb. 950, 574 N.W.2d 
117 (1998), cert. denied 525 U.S. 895, 119 S. Ct. 219, 142 L.  
Ed. 2d 180, and State v. Tucker, 242 Neb. 336, 494 N.W.2d 572 
(1993), for the proposition that voluntary flight immediately or 
soon after the occurrence of a suspected crime may be consid
ered as an inference of guilt. Newton correctly notes in his brief 
that these cases do not allow an officer to infer guilt from vol
untary flight, but, rather, these cases stand for the proposition 
that to aid in determining the innocence or guilt of a defendant, 
a jury may consider the defendant's voluntary flight immedi
ately or soon after the occurrence of a crime. However, we agree 
with the district court's conclusion that the totality of all the 
circumstances on June 19, 1997, including Dunn's attempt to 
flee from Huffman, established reasonable or probable cause 
that Dunn was driving the Firebird while his driver's license was 
still under suspension, which is a misdemeanor. Neb. Rev. Stat.  
§ 29-404.03 (Reissue 1995) provides in part, with respect to 
arrests without a warrant: 

In determining whether reasonable cause exists to jus
tify an arrest, a law enforcement officer may take into 
account all facts and circumstances, including those based 
upon any expert knowledge or experience which the offi
cer in fact possessed, which a prudent officer would judge 
relevant to the likelihood that a crime has been committed 
and that the person to be arrested has committed it.  

Accordingly, we affirm the district court's finding that Huffman 
had probable cause to arrest Dunn on the evening of June 19.  

(c) Fourth Amendment 
[19,20] After determining that Dunn was arrested or seized by 

Huffman on the evening of June 19, 1997, the district court found 
that based on a Fourth Amendment objective reasonableness
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analysis, Huffman used reasonable force to effect the seizure of 
Dunn and reasonable force to protect himself from serious injury 
when assaulted by Dunn. A seizure in the Fourth Amendment 
context occurs only if, in view of all of the circumstances sur
rounding the incident, a reasonable person would have believed 
that he or she was not free to leave. State v. Anderson, 258 Neb.  
627, 605 N.W.2d 124 (2000). Circumstances indicative of a 
seizure may include the threatening presence of several officers, 
the display of a weapon by an officer, some physical touching of 
the person of a citizen, or the use of language or tone of voice 
indicating that compliance with the officer's request might be 
compelled. Id. Thus, in determining the point at which an arrest 
or seizure occurs, the court must look at the totality of the cir
cumstances viewed objectively under a "reasonable person" stan
dard while applying the above pertinent factors. See State v.  
Horn, 218 Neb. 524, 357 N.W.2d 437 (1984).  

In the present case, Huffman followed Dunn in a marked 
patrol car with activated overhead lights. When both men exited 
their respective vehicles, Huffman told Dunn he was under 
arrest. Huffman's affidavit and deposition testimony also indi
cates that he again told Dunn he was under arrest at the door to 
the sugar factory and as Huffman approached Dunn in the hall
way near the stairwell. A reasonable person in the same circum
stances as Dunn would not have believed he was free to leave.  
Accordingly, we affirm the district court's finding that Dunn 
was arrested or seized and further find that Newton's arguments 
with regard to Dunn's arrest are based on speculation and with
out merit.  

[21-23] The district court next turned to a Fourth Amendment 
analysis to determine Huffman's liability, if any, for Dunn's sub
sequent death during the altercation as Huffman attempted to 
effectuate his arrest. The district court noted that the Fourth 
Amendment secures the right of the people from "unreasonable 
seizures," concluding that to determine if a seizure is constitu
tional becomes an issue of reasonableness. The U.S. Supreme 
Court has noted that the "'reasonableness"' of a particular use of 
force must be judged from the perspective of a reasonable officer 
on the scene, rather than with the 20/20 vision of hindsight.  
Graham v. Connor, 490 U.S. 386, 396, 109 S. Ct. 1865, 104 L.
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Ed. 2d 443 (1989). The calculus of reasonableness must embody 
allowance for the fact that police officers are often forced to make 
split-second judgments-in circumstances that are tense, uncer
tain, and rapidly evolving-about the amount of force that is nec
essary in a particular situation. Id. As in other Fourth Amendment 
contexts, however, the "'reasonableness'" inquiry in an excessive 
force case is an objective one: the question is whether the officers' 
actions are" 'objectively reasonable"' in light of the facts and cir
cumstances confronting them, without regard to their underlying 
intent or motivation. 490 U.S. at 397.  

Newton asserts that the district court's analysis is premised 
on the fact that the only statement Huffman made to Dunn was 
that he was under arrest and that only after Huffman made this 
statement, did Dunn flee. Newton further asserts that what really 
occurred is for the jury to determine once they have heard all of 
the evidence and not just the version proffered by Huffman.  
Newton argues that the evidence in this case would establish one 
of two situations: (1) Dunn opened his door and bolted before 
Huffman could have said anything or (2) Dunn exited his vehi
cle and Huffman either said or did something which prompted 
Dunn to run. Newton speculates that one of the things that could 
have happened was that Huffman drew his gun immediately and 
went through the door with his gun drawn and that Dunn fled as 
his only option. Newton also argues that the scenario inside the 
factory hallway as described by Huffman makes no sense.  
Newton further asserts that when the evidence of the mark on 
Dunn's forearm shown in the autopsy photographs, together 
with the comparison made by Oliver to the front sight of 
Huffman's weapon, are presented to the jury, the jury will know 
that Huffman's gun was drawn when any punch was thrown and 
that Huffman lied about how the gun came to be drawn, allow
ing the jury to disregard Huffman's testimony. Again, Newton's 
arguments are based not on reasonable inferences that can be 
drawn from the record, but on speculation. Determination of the 
questions of when the gun was drawn or by whom is not rele
vant or necessary in light of the district court's finding of rea
sonable force. We affirm the district court's conclusion that 
based on an objective reasonableness analysis, Huffman used 
reasonable force to effect the seizure of Dunn.
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(d) Qualified Immunity 
[24-26] The district court found that Huffman was entitled to 

qualified immunity as a reasonable officer in Huffman's position 
could have believed that the use of deadly force was not exces
sive and that he was justified to believe Dunn posed a threat of 
serious harm to him. Neither a state nor its officials acting in 
their official capacities are "persons" under § 1983. Shearer v.  
Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999). Under 
§ 1983, public officials sued in their individual capacity are 
shielded from liability for civil damages insofar as their conduct 
does not violate clearly established statutory or constitutional 
rights of which a reasonable person would have known. Id. For a 
constitutional right to be clearly established, the contours of the 
right must be sufficiently clear that a reasonable official would 
understand that what he or she is doing violates that right. Id.  

[27-29] The district court reasoned that in the present case, 
the right to be free from deadly or excessive force was a clearly 
established right under the Fourth Amendment's prohibition 
against unreasonable seizures. See McGruder v. Heagwood, 197 
F.3d 918 (8th Cir. 1999). The district court further reasoned that 
the defense of qualified immunity would be valid if a reasonable 
officer in Huffman's position, with the same information that 
was available to Huffman, would have believed that the use of 
deadly force was reasonable and would not violate Dunn's 
Fourth Amendment right against unreasonable seizure. The use 
of force under the Fourth Amendment and the availability of the 
qualified immunity defense each rely on an "objective reason
ableness" standard. The use of deadly force is justifiable when 
the actor believes that such force is necessary to protect himself 
or herself against death or serious bodily harm unless the actor 
knows that he or she can avoid the necessity of using such force 
with complete safety by retreating. State v. Allison, 238 Neb.  
142, 469 N.W.2d 360 (1991); Neb. Rev. Stat. § 28-1409(4) 
(Reissue 1995). Deadly force is force which the actor uses with 
the purpose of causing or which he or she knows to create a sub
stantial risk of causing death or serious bodily harm. State v.  
Allison, supra. A person using force to protect himself or herself 
may estimate the necessity of such use of force under the cir
cumstances as he or she believes them to be when the force is
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used. State v. Allison, supra; § 28-1409(5). See, also, Tennessee 
v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 1 (1985) 
(concluding that deadly force may not be used to prevent escape 
of apparently unarmed suspected felon, unless it is necessary to 
prevent escape and officer has probable cause to believe that 
suspect poses significant threat of death or serious physical 
injury to officer or others); McGruder v. Heagwood, supra; 
Nelson v. County of Wright, 162 F.3d 986 (8th Cir. 1998) (Eighth 
Circuit affirmed summary judgment in favor of defendants and 
agreed officer's actions were objectively reasonable); Greiner v.  
City of Champlin, 27 F.3d 1346 (8th Cir. 1994) (officers' actions 
were objectively unreasonable when plaintiff fled in attempt to 
escape arrest and struggled with police).  

In the present case, Huffman knew that Dunn was possibly 
involved in a recent disturbance and was also aware that Dunn 
had been violent in the past, having previously resisted arrest.  
The evidence, taken in the light most favorable to Newton, is 
that during the course of the arrest, Dunn physically attacked 
Huffman, striking him about the head with sufficient force to cut 
his cheek and dislodge his glasses. The district court reasoned 
that at the time of the attack, Huffman had little or no time to 
react and found that a reasonable officer would have concluded 
that deadly force was reasonable under the circumstances to pre
vent serious physical harm to himself.  

Newton asserts that Huffman was never under the apprehen
sion that deadly force would be necessary, as according to his 
testimony, he went through the factory door with no weapon in 
hand and never made an affirmative attempt on his own to draw 
his gun, baton, mace, or flashlight, even after being punched by 
Dunn. Newton questions why Huffman went through the factory 
door alone and with nothing in hand to aid him in the event his 
suspicions were true, that is, if Huffman believed Dunn posed a 
threat of serious harm to him. Newton's assertions ignore the 
fact that officers are often forced to make critical judgments 
about the amount of force that is necessary in a particular situa
tion under rapidly evolving circumstances. Graham v. Connor, 
490 U.S. 386, 109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989). We 
agree with the district court's determination that a reasonable 
officer in Huffman's position could have believed that the use of



10 NEBRASKA APPELLATE REPORTS

deadly force was not excessive and that Dunn posed a threat of 
serious harm. Accordingly, we affirm the district court's deter
mination that Huffman is entitled to qualified immunity.  

(e) Eighth Amendment 
[30] The district court found that the evidence was devoid of 

any subjective element, or a sufficiently culpable state of mind 
to preclude summary judgment on an Eighth Amendment basis.  
The district court cited Coleman v. Rahija, 114 F.3d 778, 784 
(8th Cir. 1997), wherein the court stated: 

To prevail on an Eighth Amendment claim, an inmate 
must show both an objective element, that the deprivation 
was sufficiently serious, and a subjective element, that the 
defendant acted with a sufficiently culpable state of mind. .  
. . In a deprivation of medical care case, an inmate must 
show that the prison official was deliberately indifferent to 
the inmate's serious medical needs. ... In order to succeed, 
an inmate must show both that he or she had an objectively 
serious medical need and that the defendant knew of and 
disregarded that need.  

(Citations omitted.) See, also, Williams v. Kelso, 201 F.3d 1060 
(8th Cir. 2000); Lutheran Medical Center v. City of Omaha, 229 
Neb. 802, 429 N.W.2d 347 (1988) (confirming that city has (1) 
constitutional obligation, as part of due process, to provide med
ical attention to persons in police custody and (2) common-law 
liability to pay for medical treatment required by person in 
police custody, such as suspect wounded by police in process of 
apprehending suspect and such other persons needing necessary 
medical care while in custody); Lutheran Medical Center v. City 
of Omaha, 204 Neb. 292, 281 N.W.2d 786 (1979) (noting that 
city of metropolitan class is liable for emergency medical treat
ment required by criminal suspect in police custody who is 
wounded by police in process of apprehension and that inten
tional indifference to medical needs of prisoner is proscribed by 
Eighth Amendment to U.S. Constitution as being cruel and 
unusual punishment).  

In the present case, Newton challenged in his petition only 
the medical treatment administered by Huffman to Dunn fol
lowing the shooting. Huffman testified about his training, the
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steps he took once he realized that Dunn was seriously injured, 
and the reasons for his actions. The district court found that 
Huffman's evidence, which was devoid of the aforementioned 
"subjective element," entitled him to judgment as a matter of 
law on Newton's Eighth Amendment claim. The district court 
further found that Newton had not presented evidence to the 
contrary. Newton does not address any arguments to the district 
court's findings with regard to his Eighth Amendment claim in 
either his initial or his reply brief. Accordingly, we do not fur
ther address this claim.  

(f) Governmental Subdivision's 
Liability for Failure to Train 

[31] Finally, Newton claims that the County is liable for 
Dunn's death because of its failure to properly train and super
vise its deputies. Newton further asserts that the procedures fol
lowed by Huffman on June 19, 1997, were fully inadequate as a 
result of the County's failure to properly train him and to have 
requisite policies and procedures in effect concerning foot pur
suit and the use of backup. The U.S. Supreme Court addressed 
a municipality's liability under § 1983 for its failure to train 
municipal employees in Canton v. Harris, 489 U.S. 378, 109 S.  
Ct. 1197, 103 L. Ed. 2d 412 (1989), and concluded that an alle
gation of a "failure to train" could be the basis for liability under 
§ 1983 in limited circumstances. The Court in Canton held in 
pertinent part as follows: 

We hold today that the inadequacy of police training may 
serve as the basis for § 1983 liability only where the failure 
to train amounts to deliberate indifference to the rights of 
persons with whom the police come into contact.. . . Only 
where a municipality's failure to train its employees in a 
relevant respect evidences a "deliberate indifference" to the 
rights of its inhabitants can such a shortcoming be properly 
thought of as a city "policy or custom" that is actionable 
under § 1983. . . . "[M]unicipal liability under § 1983 
attaches where-and only where-a deliberate choice to 
follow a course of action is made from among various alter
natives" by city policymakers. . . . Only where a failure to 
train reflects a "deliberate" or "conscious" choice by a
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municipality-a "policy" as defined by our prior cases
can a city be liable for such a failure under § 1983.  

... The issue in a case like this one, however, is whether 
that training program is adequate; and if it is not, the ques
tion becomes whether such inadequate training can justifi
ably be said to represent "city policy." It may seem con
trary to common sense to assert that a municipality will 
actually have a policy of not taking reasonable steps to 
train its employees. But it may happen that in light of the 
duties assigned to specific officers or employees the need 
for more or different training is so obvious, and the inade
quacy so likely to result in the violation of constitutional 
rights, that the policymakers of the city can reasonably be 
said to have been deliberately indifferent to the need. In 
that event, the failure to provide proper training may fairly 
be said to represent a policy for which the city is responsi
ble, and for which the city may be held liable if it actually 
causes injury.  

(Citations omitted.) 489 U.S. at 388-90. The Court went on to 
explain that judicial focus must be on the adequacy of the train
ing program in relation to tasks a particular officer must per
form, that it is not sufficient to simply show that an injury could 
have been avoided with better training or that an adequately 
trained officer made a mistake and that a governmental subdivi
sion can be held liable for actions of its officers only where the 
subdivision's "official policy" caused a constitutional violation.  

In the present case, liability will attach only if Huffman's appli
cation of the County's "policy or custom" violated Dunn's consti
tutional rights. Evidence on the motion for summary judgment 
included deposition and affidavit testimony from Sheriff Moore, 
who testified that all County deputies on road patrol alone were 
certified and trained by the Nebraska Law Enforcement Training 
Center. Moore further testified that Huffman had been certified 
and trained by the training center, and had been trained in the 
legal requirements for probable cause, the use of force, and emer
gency medical treatment and CPR. Moore also testified that in his 
4 years in office, there had been no claims of improper supervi
sion or training that he was aware of, other than the present case, 
nor was he aware of any pattern of complaints of improper
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training. Finally, Moore testified that all deputies were required to 
have emergency medical/CPR training.  

Newton argues that in the present case, no one, including 
Huffman's backup, was aware that Huffman had exited his vehi
cle and was pursuing Dunn on foot and that no call for backup 
or assistance was made until after Dunn had been shot. Newton 
notes that the County's vehicle pursuit policy requires the dis
patcher to advise the shift commander of the pursuit, at which 
time the shift commander takes control over the pursuit to 
ensure compliance with the policy. Newton asserts that nothing 
in the County's policies or procedures discusses whether backup 
should be called and be onsite before a foot pursuit is initiated 
into a building at night. Newton argues that having no specific 
written policy on the use of backup involving foot pursuits, 
where, when, and how foot pursuits may be initiated and main
tained, and under what circumstances they can continue to exist, 
places an officer in a situation where he or she is just as likely 
to make the wrong choice as the right one.  

The record shows that while the County had no separate writ
ten policy regarding "foot pursuit" or the "use of backup," those 
concerns were incorporated into the County's use-of-force con
tinuum and training on that policy. The record further shows that 
decisions as to foot pursuit and backup were part of the arrest 
tactics and procedures of the County's use-of-force continuum.  
The district court found that the lack of a separate policy, stand
ing alone, did not meet the threshold requirement of "deliberate 
indifference," inasmuch as those issues were part and parcel to 
the County's policies regarding arrest factors and use of force.  
The district court further found that the evidence was undisputed 
that the claimed violation of Dunn's civil rights was not caused 
by foot pursuit, lack of backup, or lack of training, but was prox
imately caused by Dunn's attack on Huffman. The district court 
reasoned that if Huffman had not stopped Dunn's vehicle, had 
not attempted to arrest Dunn, and had not followed Dunn when 
he fled, Dunn would not have had the opportunity to assault 
Huffman, which resulted in the shooting. See Oklahoma City v.  
Tuttle, 471 U.S. 808, 823, 105 S. Ct. 2427, 85 L. Ed. 2d 791 
(1985) (stating that "[o]bviously, if one retreats far enough from 
a constitutional violation some municipal 'policy' can be
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identified behind almost any such harm inflicted by a municipal 
official; for example [a police officer] would never have killed 
Tuttle if Oklahoma City did not have a 'policy' of establishing a 
police force"). However, the district court concluded that the 
pertinent inquiry in the present case was whether the County had 
a "use of force" policy, to include the use of deadly force. The 
County has clearly adopted such a policy. We agree with the dis
trict court's finding that the lack of separate and distinct policies 
regarding "foot pursuit" and "use of backup" cannot be said to 
be "so obvious" that any failure to separately train on those 
issues can be properly characterized as a "deliberate indiffer
ence" to an arrestee's constitutional rights. Accordingly, we 
affirm the district court's ruling with regard to Newton's claim 
of the County's "failure to train." 

2. APPELLEES' CROSs-APPEAL 

[32] On cross-appeal, appellees assert that the district court 
erred in (1) admitting the testimony of Oliver because he was 
not an expert and (2) admitting into evidence the affidavits of 
Oliver. Because we are affirming the district court's decision to 
grant appellees' motion for summary judgment, we do not fur
ther address their cross-appeal. An appellate court is not obli
gated to engage in an analysis which is not needed to adjudicate 
the case and controversy before it. White v. Board of Regents, 
260 Neb. 26, 614 N.W.2d 330 (2000).  

VI. CONCLUSION 
The district court properly granted the motion for summary 

judgment of appellees for the reasons stated above.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  
VINSON HORACE CHAMP, APPELLANT.  

631 N.W.2d 557 

Filed July 31, 2001. No. A-00-1296.  

1. Habeas Corpus: Appeal and Error. An appellate court's function in a habeas pro
ceeding is limited to a review of the record to determine if reversible error was com

mitted by the lower court.
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2. Extradition and Detainer. A person against whom a detainer is lodged, or against 
whom extradition is sought, is limited to challenging (1) whether the extradition doc
uments on their face are in order, (2) whether the petitioner has been charged with a 
crime in the demanding state, (3) whether he or she is the person named in the request 
for extradition, and (4) whether he or she is a fugitive.  

3. Extradition and Detainer: Words and Phrases. To be a fugitive, one need only 
have left the demanding state after having committed an act charged to be a crime 
under the laws of that state.  

4. Extradition and Detainer: Courts: Probable Cause: Appeal and Error. When a 
neutral judicial officer of the demanding state has determined that probable cause 
exists, the courts of the asylum state are without power to review the determination.  

5. Extradition and Detainer: Warrants: Arrests: Probable Cause. An arrest warrant 
constitutes the determination of a neutral judicial officer of the demanding state that 
probable cause exists for the arrest of a person who committed a crime in the demand
ing state but who is located in the asylum state.  

6. Extradition and Detainer: Probable Cause. The asylum state may not itself hold a 
traditional probable cause hearing when extradition documents are in order on their 
face, but the person sought may inquire into the correctness of the statement in the 
papers that a finding of probable cause has been made.  

Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Shawn Elliott for appellant.  

Don Stenberg, Attorney General, and William L. Howland for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
Vinson Horace Champ is incarcerated under the jurisdiction of 

the Nebraska Department of Correctional Services (Department) 
under a 25- to 30-year sentence for sexual assault from Douglas 
County, Nebraska, which we affirmed without opinion in State v.  
Champ, 10 Neb. App. xix (No. A-00-803, Mar. 27, 2001), as 
well as a 30- to 40-year sentence from Lancaster County for sex
ual assault, affirmed in State v. Champ, No. A-00-617, 2001 WL 
273071 (Neb. App. Mar. 20, 2001) (not designated for permanent 
publication). While incarcerated on those sentences, Nebraska 
prison authorities received paperwork from the State of Iowa in 
July 2000, pursuant to the Agreement on Detainers, showing that 
kidnapping, sexual abuse, and robbery charges were pending
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against Champ in Scott County, Iowa. The papers showed that 
Iowa authorities wanted Champ transferred to their jurisdiction 
so that he could be prosecuted on the pending Iowa charges.  
Champ challenged the detainer by a petition for writ of habeas 
corpus, which was denied by the district court for Lancaster 
County, Nebraska. Champ appeals.  

PROCEDURAL BACKGROUND 
The district court for Scott County issued an arrest warrant on 

May 15, 1997, for Champ based upon a police officer's com
plaint and affidavit which alleged that Champ had committed 
three crimes in Davenport, Scott County: At approximately 9:10 
p.m. on February 16, 1997, Champ allegedly committed the 
crimes of first degree kidnapping, second degree sexual abuse, 
and first degree robbery in violation of various Iowa statutes.  
The affidavit recounted an ongoing investigation in the Midwest 
of 10 attempted sexual assaults occurring on college campuses 
with specified commonalities and that in 4 cases, the suspect 
had been positively linked and identified by DNA analysis. The 
affidavit recounted that in one of the Midwestern cases, the flee
ing suspect was seen getting into a newer, sporty, black 4-door 
vehicle and that on May 5, 1997, a sexual assault in Pasadena, 
California, was interrupted by a citizen who followed the 
assailant to a black 4-door BMW. The license plate on that vehi
cle established Champ as the owner.  

On July 10, 2000, the Scott County sheriff filed his warrant 
with the Department on the three Iowa charges. The Department 
treated the paperwork as a detainer. The Scott County sheriff 
advised that they would extradite and transport Champ. On July 
17, Champ was served with the detainer, including notice of 
untried indictment, information, or complaint and of right to 
request deposition. Champ refused to sign any of the papers. On 
October 27, Nebraska Governor Mike Johanns authorized the 
Department to honor Iowa's request for custody of Champ. The 
Governor authorized the Department to deliver Champ to Iowa 
authorities upon completion of the required pretransfer hearing 
in the district court for Lancaster County, as required by Cuyler 
v. Adams, 449 U.S. 433, 101 S. Ct. 703, 66 L. Ed. 2d 641 (1981).  
That hearing was held on November 14, and the district court
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judge authorized Champ's transfer. No issues are presented here 
concerning that hearing.  

At the time of the Cuyler hearing, Champ advised the court of 
his intention to challenge the detainer by petition for writ of 
habeas corpus, which his counsel immediately filed, and a hear
ing was held thereupon on November 17, 2000. Champ has stip
ulated and agreed that he is the same person who is wanted in the 
State of Iowa and is referenced in the paperwork from the State 
of Iowa. Relying on this court's opinion in State v. Steele, 7 Neb.  
App. 110, 578 N.W.2d 508 (1998), the district court denied the 
petition for habeas corpus and authorized Champ's temporary 
transfer to the State of Iowa to stand trial. The court stayed its 
order pending this appeal, which stay remains in effect.  

ASSIGNMENT OF ERROR 
Champ's sole assignment of error is: "The District Court 

erred in denying the Appellant's petition for habeas relief due to 
the State's failure to establish fugitive status." 

STANDARD OF REVIEW 
[1] An appellate court's function in a habeas proceeding is 

limited to a review of the record to determine if reversible error 
was committed by the lower court. State v. Steele, supra.  

ANALYSIS 
Champ's argument has several layers. The first layer is that 

the district court erred in following this court's opinion in State 
v. Steele when the district court judge ruled that "based upon the 
ruling in Steele, his status as a fugitive is not applicable and his 
petition is without merit." Champ asks us to determine whether 
State v. Steele dictates the result reached by the district court.  
Champ argues that fugitive status is in fact at issue in this pro
ceeding. While he appears to acknowledge that the warrant cre
ates a presumption that he is a fugitive, as the next layer of his 
argument he claims that the contents of the affidavit behind the 
warrant from the Scott County District Court show that there 
"was no evidence which would support any presumption that 
[Champ] was in the State of Iowa at the time the crime allegedly 
occurred." Brief for appellant at 14. The State's response relies 
upon our earlier opinion in State v. Steele to argue that fugitive
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status is not applicable in a detainer situation because the chal
lenger is incarcerated.  

[2] State v. Steele involved a nearly identical situation where 
the State of Iowa requested temporary custody of Steele pur
suant to the Agreement on Detainers, Neb. Rev. Stat. § 29-759 
et seq. (Reissue 1995). The court in State v. Steele comprehen
sively discussed the Agreement on Detainers and the applicable 
procedure, as well as the prisoner's right to challenge the trans
fer to another state by a petition for writ of habeas corpus. We 
will not repeat that discussion here. The court in State v. Steele, 
citing Michigan v. Doran, 439 U.S. 282, 99 S. Ct. 530, 58 L. Ed.  
2d 521 (1978), said that the person against whom a detainer is 
lodged, or against whom extradition is sought, is limited to chal
lenging (1) whether the extradition documents on their face are 
in order, (2) whether the petitioner has been charged with a 
crime in the demanding state, (3) whether he or she is the per
son named in the request for extradition, and (4) whether he or 
she is a fugitive.  

In State v. Steele, the only issue was whether the documents 
were in order. In dicta, the court discussed fugitive status in a 
detainer situation, stating as follows: 

Based on the above case law [referencing Cuyler v.  
Adams, 449 U.S. 433, 101 S. Ct. 703, 66 L. Ed. 2d 641 
(1981); Michigan v. Doran, supra; and Radant v. Vargason, 
220 Neb. 116, 368 N.W.2d 483 (1985)], a prisoner whose 
transfer is sought by a receiving state under the Agreement 
[on Detainers] may challenge through a petition for writ of 
habeas corpus whether the documents on their face are in 
order, whether the petitioner has been charged with a crime 
in the receiving state, and whether he or she is the person 
named in the request for temporary custody. A challenge to 
one's fugitive status is not applicable to a challenge to a 
detainer because the challenger is incarcerated.  

State v. Steele, 7 Neb. App. 110, 114, 578 N.W.2d 508, 512 
(1998). Although the statement that "a challenge to one's fugitive 
status is not applicable to a challenge to a detainer because the 
challenger is incarcerated" was only dicta because fugitive status 
was not at issue in the case, the statement is not entirely correct.
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[3] Fugitive status involves two elements: To be a fugitive, 
one need only have left the demanding state after having com
mitted an act charged to be a crime under the laws of that state.  
Nash v. Miller, 223 Neb. 605, 391 N.W.2d 143 (1986). See 
Kujala v. Headley, 193 Neb. 1, 225 N.W.2d 25 (1975). To the 
extent the court in State v. Steele indicated by its dicta that 
whether a person has left the demanding state is incontestably 
proved when the person is incarcerated in an asylum state, the 
statement accurately reflects that that part of the fugitive status 
test will not be at issue in a detainer case. Incarceration in the 
asylum state obviously shows that the person has left the 
demanding state. However, whether the prisoner committed an 
act charged to be a crime under the laws of that state may be 
open to question. As such, the second part of the fugitive status 
test may be at issue in a detainer case and may be challenged by 
a habeas petitioner in a detainer case. To the extent the dicta in 
State v. Steele suggests otherwise, that dicta is incorrect.  
Fugitive status is the final matter which the prisoner may chal
lenge according to the U.S. Supreme Court in Michigan v.  
Doran, supra. Thus, to the extent noted above, the dicta in State 
v. Steele that fugitive status is "not applicable" in a habeas chal
lenge to a detainer request is disapproved.  

[4] However, it is important to correctly articulate what chal
lenge may be made to fugitive status, even when the person 
sought is incarcerated. It clearly does not involve a trial in 
Nebraska over whether Champ committed the crimes charged 
against him by the Scott County District Court. The question of 
whether one is charged with a crime and is therefore a fugitive 
is discussed in State v. Wallace, 240 Neb. 865, 484 N.W.2d 477 
(1992). In that case, Wallace asserted that the extradition docu
ments could not be "in order" unless they showed that the per
son being demanded was "substantially charged." In response to 
that argument, the Nebraska Supreme Court agreed and said: 

We agree that in Michigan v. Doran, supra, the Supreme 
Court implied that there must have been such a determina
tion of probable cause by its holding that "when a neutral 
judicial officer of the demanding state has determined that 
probable cause exists, the courts of the asylum state are 
without power to review the determination." 439 U.S. at
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290. See, Rodgers v. Adams, 212 Neb. 716, 717, 325 
N.W.2d 157, 158 (1982) (affidavit of probable cause made 
by assistant state attorney attached to certificate of judge 
that "'probably [sic] cause'" existed held sufficient to 
comply with requirement that a determination of probable 
cause be made by neutral judicial officer); Ex parte Rosas, 
810 S.W.2d 315 (Tex. App. 1991).  

Wallace, 240 Neb. at 868-69, 484 N.W.2d at 480.  
In Rodgers v. Adams, 212 Neb. 716, 325 N.W.2d 157 (1982), 

one of the extradition documents was an affidavit of probable 
cause from an assistant state attorney of Florida and attached 
thereto was a certificate signed by a circuit judge of Florida that 
probable cause existed. The Rodgers v. Adams court found this 
sufficient to comply with the requirement that a determination 
of probable cause has been made by a neutral judicial officer of 
the demanding state.  

Therefore, applying the foregoing to the instant case, the sec
ond part of the test for fugitive status is at issue, even though this 
is a detainer case and Champ is incarcerated. The portion of our 
dicta in State v. Steele disapproved above led the district court 
judge to the wrong reasoning process, but not to the wrong 
result. The issue is whether the paperwork contains a showing 
that there has been a determination of probable cause by a neu
tral judicial officer. See Rodgers v. Adams, supra.  

[5,6] Offered and received in evidence in the trial court is 
exhibit 2, which includes the warrant of arrest of May 15, 1997, 
issued by the "District Court in and for Scott County, Iowa," 
upon the complaint and affidavit of Capt. Michael G. Venema.  
That arrest warrant constitutes the determination of a neutral 
judicial officer of the State of Iowa that probable cause exists 
for the arrest of Champ for the crimes charged against him in 
Scott County. Beyond determining whether the warrant was 
issued by a neutral judicial officer, the law is clear that we do 
not go behind the warrant and make our own determination of 
probable cause. In Zambito v. Blair, 610 F.2d 1192 (4th Cir.  
1979), cert. denied 445 U.S. 928, 100 S. Ct. 1316, 63 L. Ed. 2d 
761 (1980), the court, citing Michigan v. Doran, 439 U.S. 282, 
99 S. Ct. 530, 58 L. Ed. 2d 521 (1978), said that it is clear that 
the asylum state may not itself hold a traditional probable cause
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hearing when extradition documents are in order on their face, 
but the person sought may inquire into the correctness of the 
statement in the papers that a finding of probable cause has 
been made. In the papers in the instant case, there is the offi
cer's affidavit, as well as the arrest warrant signed by the Scott 
County District Court judge.  

In Zambito v. Blair supra, it was enough that the demanding 
state supplied a missing certificate of probable cause, and the 
court said it would not force the demanding state to reissue the 
warrant, as it was the actuality of the finding of probable cause 
by a neutral judicial officer that was important, not whether the 
asylum state considers that there is probable cause to believe 
that the person sought committed the crime charged in the 
demanding state.  

Champ's only challenge to the detainer is that he is not a fugi
tive. In that context, he asserts that the affidavit upon which the 
warrant was issued was "insufficient . . . to establish that 
[Champ] was in Iowa on February 16, 1997." Brief for appellant 
at 15. Champ then asserts that there is "long standing case law 
which obligates the asylum state to make some showing of the 
prisoner's physical presence in the demanding state on the date 
the crime is alleged to have occurred." Brief for appellant at 
15-16. These propositions are not supported by citation to any 
authority and are directly contrary to the established law con
cerning extradition and detainers.  

The finding of probable cause need not be provided by the 
asylum state, adversarial procedures are not required, and it is 
sufficient if the demanding state provides the determination of 
probable cause by a neutral judicial officer. lerardi v. Gunter, 
528 F.2d 929 (1st Cir. 1976). The lerardi v. Gunter court gives 
the example that if 

papers submitted by Florida were to show that a judicial 
officer or tribunal there had found probable cause, 
Massachusetts would not need to find probable cause 
anew, nor would it need to review the adequacy of the 
Florida determination. Instead, it would be entitled to rely 
on the official representations of its sister state that the req
uisite determination had been made.  

Id. at 931.
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In short, the asylum state is without power to review the deter
mination of probable cause by the demanding state. Gerard v.  
Ossola, 649 P.2d 1110 (Colo. 1982). See Sloss v. Sheriff of 
Leavenworth County, 7 Kan. App. 2d 702, 648 P.2d 255 (1982).  
The procedure under the Agreement on Detainers is intended to 
be a summary procedure and is not intended to determine guilt or 
innocence. Thomas v. Keeney, 307 Or. 526, 771 P.2d 249 (1989).  

We hold that the district court properly denied the petition for 
writ of habeas corpus by rejecting the claim that fugitive status 
had not been proved: Champ clearly left the State of Iowa and is 
now incarcerated in Nebraska, and there was a determination that 
probable cause existed to charge him with the crimes in Scott 
County when the district court judge in that jurisdiction issued 
the warrant. Consequently, Champ has been "substantially 
charged" in Iowa and is a fugitive. Thus, Champ's assignment of 
error is without merit, and he may be transported to Iowa to 
answer the charges lodged against him there. Upon the issuance 
of our mandate, the district court shall dissolve its stay.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

BILLY RAY BILLUPS, APPELLANT.  

632 N.W 2d 375 

Filed August 7. 2001. No. A-99-1315.  

I. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous.  

2. Postconviction. An evidentiary hearing may be denied on a motion for postconvic
tion relief when the records and files affirmatively show that the defendant is entitled 
to no relief.  

3. _ . Whether a claim raised in a postconviction proceeding is procedurally barred is 

a question of law.  
4. Judgments: Appeal and Error. Regarding questions of law, an appellate court has 

an obligation to reach an independent, correct conclusion irrespective of the determi
nation made by the court below.  

5. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 

court's decision.
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6. Constitutional Law: Statutes: Jurisdiction: Appeal and Error. The appellate juris
diction of a court is contingent upon timely compliance with constitutional or statu
tory methods of appeal.  

7. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to 
establish a right to postconviction relief based on a claim of ineffective assistance of 
counsel, a convicted defendant has the burden to first show that counsel's perform
ance was deficient; that is, counsel's performance did not equal that of a lawyer with 
ordinary training and skill in criminal law in the area. Next, the defendant must show 
that counsel's deficient performance prejudiced the defense in his or her case.  

8. Trial: Effectiveness of Counsel: Witnesses. The decision to call or not to call a par
ticular witness, made by counsel as a matter of trial strategy, even if that choice proves 
unproductive, will not, without more, sustain a finding of ineffectiveness of counsel.  

9. Trial: Attorneys at Law. Trial counsel is afforded due deference to formulate trial 
strategy and tactics.  

10. Constitutional Law: Postconviction: Proof. In a motion for postconviction relief, 
the defendant must allege facts which, if proved, constitute a denial or violation of his 
or her rights under the Nebraska or federal Constitution, causing the judgment against 
the defendant to be void or voidable.  

11. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of coun
sel, the defendant must show both that the performance of his counsel was deficient 
and that such performance prejudiced the defendant.  

12. _: _. To satisfy the prejudice prong of the ineffective assistance of counsel test, 
the defendant must demonstrate a reasonable probability that but for counsel's defi
cient performance, the result of the proceeding would have been different.  

13. Effectiveness of Counsel: Words and Phrases. A reasonable probability is a prob
ability sufficient to undermine confidence in the outcome.  

Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed.  

Michael J. Hansen for appellant.  

Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee.  

HANNON, INBODY, and MOORE, Judges.  

INBODY, Judge.  
I. INTRODUCTION 

Billy Ray Billups appeals the Lancaster County District 
Court's denial of his motion for postconviction relief without an 
evidentiary hearing. For the reasons set forth herein, we affirm.  

II. STATEMENT OF FACTS 
On March 1, 1999, Billups filed a motion for postconviction 

relief alleging that he was denied his constitutional rights during
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his jury trial where he was convicted of conspiracy to commit 
first degree murder and was found to be a habitual criminal.  
Specifically, Billups alleges, inter alia, that the State engaged in 
prosecutorial misconduct when the State disclosed to the jury 
that Billups was a habitual criminal; that he received ineffective 
assistance of trial counsel when his counsel failed to object, 
move for a mistrial, or ask the court to admonish the jury when 
the State disclosed to the jury that Billups was charged as a 
habitual criminal; and that he received ineffective assistance of 
appellate counsel because his appellate counsel failed to raise on 
direct appeal the issue of the State's alleged prosecutorial mis
conduct. In a supplemental motion for postconviction relief filed 
on October 14, Billups alleged that he received ineffective 
assistance of trial counsel because his trial counsel failed to call 
potential witnesses at trial. In both motions, Billups requested a 
hearing on his allegations.  

The State filed a motion to deny an evidentiary hearing, and 
a hearing-on this motion was held on October 14, 1999. The bill 
of exceptions, including the exhibits from Billups' trial, was 
offered and received into evidence, and the court took judicial 
notice of the trial court's files and records. At the close of the 
hearing, the court ruled that the State's motion to deny the evi
dentiary hearing was granted, and Billups' motion for postcon
viction relief and supplemental motion for postconviction were 
overruled. Billups' notice of appeal and poverty affidavit were 
filed on November 10. The order of the district court was filed 
on November 23.  

III. ASSIGNMENT OF ERROR 
On appeal, Billups contends that the district court erred in 

dismissing his motion for postconviction relief without an evi
dentiary hearing.  

IV. STANDARD OF REVIEW 
[1,2] A defendant requesting postconviction relief must 

establish the basis for such relief, and the findings of the dis
trict court will not be disturbed unless they are clearly erro
neous. State v. Reeves, 258 Neb. 511, 604 N.W.2d 151 (2000).  
An evidentiary hearing may be denied on a motion for post
conviction relief when the records and files affirmatively show
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that the defendant is entitled to no relief. State v. Smith, 256 
Neb. 705, 592 N.W.2d 143 (1999); State v. Silvers, 255 Neb.  
702, 587 N.W.2d 325 (1998).  

[3,4] Whether a claim raised in a postconviction proceeding 
is procedurally barred is a question of law. State v. Soukharith, 
260 Neb. 478, 618 N.W.2d 409 (2000). Regarding questions of 
law, an appellate court has an obligation to reach an indepen
dent, correct conclusion irrespective of the determination made 
by the court below. State v. Reeves, supra.  

V. ANALYSIS 

1. APPELLATE JURISDICTION 

Before reaching the legal issues presented for review, it is the 
duty of an appellate court to determine whether it has jurisdic
tion over the matter before it. State v. Johnson, 259 Neb. 942, 
613 N.W.2d 459 (2000). The jurisdictional issue posed in this 
case is whether a notice of appeal and poverty affidavit filed 
prior to the entry of the district court's final order is sufficient to 
perfect an appeal therefrom.  

[5] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde
pendent from the lower court's decision. King v. State, 260 Neb.  
14, 614 N.W.2d 341 (2000); State v. Johnson, supra.  

[6] "'The appellate jurisdiction of a court is contingent upon 
timely compliance with constitutional or statutory methods of 
appeal."' State v. Parmar, 255 Neb. 356, 359, 586 N.W.2d 279, 
282 (1998) (quoting Barney v. Platte Valley Public Power and 
Irrigation District, 144 Neb. 230, 13 N.W.2d 120 (1944)).  

In State v. Parma, supra, the Nebraska Supreme Court consid
ered whether a poverty affidavit that predates the trial court's final 
order is sufficient to perfect an appeal therefrom. The court stated: 

This court has long held that "the Legislature intended 
that the filing of the notice of appeal and the depositing of 
the docket fee 'in the office of the clerk of the district 
court' are both mandatory and jurisdictional." [Citations 
omitted.] The Nebraska Supreme Court has no power to 
exercise appellate jurisdiction in proceedings to review the 
judgment of the district court unless the appellant shall
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have filed a notice of appeal and deposited a docket fee in 
the office of the clerk of the district court within the time 
fixed and as provided in § 25-1912. [Citations omitted.] 
When a poverty affidavit is substituted for the docket fee, 
it must be filed within the time and in the manner required 
for filing the docket fee.  

State v. Parmar, 255 Neb. at 360, 586 N.W.2d at 282. The court 
held that pursuant to Neb. Rev. Stat. § 25-1912 (Reissue 1995) 
then in effect which stated that the docket fee and, consequently, 
the poverty affidavit must be deposited in the office of the clerk 
of the district court "within thirty days after the rendition" of the 
judgment, decree, or final order, the plain language of § 25-1912 
required that the poverty affidavit be filed after the entry of the 
final order. Consequently, the court held that a poverty affidavit 
was insufficient to perfect an appeal unless it is filed during the 
30-day period following the rendition of judgment.  

However, since the time that State v. Parmar, supra, was 
decided, § 25-1912 has been amended. Section 25-1912(2) 
(Supp. 1999), which was in effect at the time of the appeal and 
final order at issue in the instant case, sets forth: 

A notice of appeal or docket fee filed or deposited after the 
announcement of a decision or final order but before the 
entry of the judgment, decree, or final order shall be 
treated as filed or deposited after the entry of the judgment, 
decree, or final order and on the date of entry.  

Since a poverty affidavit which is substituted for the docket fee 
must be filed within the time and in the manner required for fil
ing the docket fee and § 25-1912(2), a poverty affidavit filed or 
deposited after the announcement of a decision or final order but 
before entry of the judgment, decree, or final order shall be 
treated as filed or deposited after the entry of the judgment, 
decree, or final order and on the date of entry of the judgment, 
decree, or final order. Consequently, Billups' notice of appeal 
and poverty affidavit which were filed prior to the entry of the 
district court's final order are treated as if they were filed after 
the entry of the final order and are sufficient to perfect an appeal 
therefrom. Having determined that we have jurisdiction over the 
instant case, we now proceed to consider the merits of Billups' 
appeal.
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2. INEFFECTIVE ASSISTANCE OF COUNSEL 

On appeal, Billups claims that the district court erred in dis
missing his motion for postconviction relief without an eviden
tiary hearing based upon claims of ineffective assistance of both 
trial and appellate counsel. (It is apparent from the record that 
Billups was represented by different counsel during trial and on 
direct appeal.) 

[7] In order to establish a right to postconviction relief based 
on a claim of ineffective assistance of counsel, a convicted 
defendant has the burden to first show that counsel's perform
ance was deficient; that is, counsel's performance did not equal 
that of a lawyer with ordinary training and skill in criminal law 
in the area. Next, the defendant must show that counsel's defi
cient performance prejudiced the defense in his or her case.  
State v. Silvers, 260 Neb. 831, 620 N.W.2d 73 (2000); State v.  
Soukharith, 260 Neb. 478, 618 N.W.2d 409 (2000).  

(a) Trial Counsel 
Billups contends that his trial counsel was ineffective for (1) 

failing to object when inadmissible evidence was disclosed by 
the State in opening statements, (2) failing to request a limiting 
instruction or move for a mistrial when the court excluded evi
dence after it had been introduced to the jury, and (3) failing to 
call potential witnesses.  

With regard to Billups' claims that his trial counsel was inef
fective for failing to object when inadmissible evidence was dis
closed by the State in opening statements and for failing to 
request a limiting instruction or move for a mistrial after the 
court excluded evidence after it had been introduced to the jury, 
the record reflects that Billups had different counsel on his 
direct appeal from counsel representing him at trial and that 
these issues were not raised in Billups' direct appeal. Because 
these issues could have been raised during Billups' direct appeal 
and were not, these issues are not properly preserved for review 
in a motion for postconviction relief based upon ineffective 
assistance of trial counsel.  

[8,9] We next examine Billups' claim that his trial counsel 
was ineffective for failing to call potential witnesses. The deci
sion to call or not to call a particular witness, made by counsel
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as a matter of trial strategy, even if that choice proves unpro
ductive, will not, without more, sustain a finding of ineffective
ness of counsel. State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 
(1994); State v. Nielsen, 243 Neb. 202, 498 N.W.2d 527 (1993); 
State v. Evans, 235 Neb. 575, 456 N.W.2d 739 (1990). Trial 
counsel is afforded due deference to formulate trial strategy and 
tactics. State v. Lindsay, supra. See, State v. Navrkal, 242 Neb.  
861, 496 N.W.2d 532 (1993); State v. Wickline, 241 Neb. 488, 
488 N.W.2d 581 (1992).  

[10] Further, in a motion for postconviction relief, the defend
ant must allege facts which, if proved, constitute a denial or vio
lation of his or her rights under the Nebraska or federal 
Constitution, causing the judgment against the defendant to be 
void or voidable. State v. Lindsay, supra; State v. Barrientos, 
245 Neb. 226, 512 N.W.2d 144 (1994).  

In the instant case, Billups makes conclusory allegations per
taining to his trial counsel's alleged failure to call witnesses.  
Billups has not made a single specific allegation as to the iden
tity of any witnesses his trial attorney failed to call or what these 
witnesses' testimony would be, nor did Billups allege how the 
witnesses' testimony would have been of benefit to the defense.  
These claims are insufficient to demonstrate either deficiency or 
prejudice, and consequently, Billups did not meet his burden of 
alleging sufficient facts regarding his defense counsel's failure 
to call witnesses and any resulting prejudice to him.  

(b) Appellate Counsel 
Billups claims that his appellate counsel was ineffective for 

failing to raise on direct appeal the issue of the State's alleged 
prosecutorial misconduct, i.e., identifying Billups as a habitual 
criminal in front of the jury.  

[11-13] To sustain a claim of ineffective assistance of counsel, 
the defendant must show both that the performance of his counsel 
was deficient and that such performance prejudiced the defend
ant. State v. Clark, 8 Neb. App. 936, 605 N.W.2d 145 (2000). To 
satisfy the prejudice prong of the ineffective assistance of counsel 
test, the defendant must demonstrate a reasonable probability that 
but for counsel's deficient performance, the result of the proceed
ing would have been different. Id. A reasonable probability is a 
probability sufficient to undermine confidence in the outcome. Id.
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Neb. Rev. Stat. § 29-2221(2) (Reissue 1995) provides, in part: 
When punishment of an accused as an habitual criminal is 
sought, the facts with reference thereto shall be charged in 
the indictment or information which contains the charge of 
the felony upon which the accused is prosecuted, but the fact 
that the accused is charged with being an habitual criminal 
shall not be an issue upon the trial of the felony charge and 
shall not in any manner be disclosed to the jury.  

Although the record in the instant case establishes that the 
State did reference that Billups could have been found to be a 
"habitual criminal" on at least three occasions during his trial, 
even if this issue had been raised on direct appeal, Billups can
not show that but for counsel's deficient performance, the result 
of the proceeding would have been different. Billups testified in 
his own defense, and the State may properly ask a defendant if 
he has been convicted of a felony and may ask how many times 
the defendant has been convicted of a felony.  

Further, it is apparent in the instant case that there was sub
stantial evidence supporting Billups' conviction for conspiracy 
to commit first degree murder including testimony by the police 
officer "hired" by Billups to commit the murder and audiotapes 
of Billups' attempting to set up the murder.  

No judgment shall be set aside, new trial granted, or judg
ment rendered in any criminal case on the grounds of mis
direction of the jury or the improper admission or rejection 
of evidence or for error as to any matter of pleading or pro
cedure if the appellate court, after an examination of the 
entire cause, considers that no substantial miscarriage of 
justice has actually occurred.  

Neb. Rev. Stat. § 29-2308 (Reissue 1995). After reviewing the 
record, it is apparent that no substantial miscarriage of justice has 
occurred in the instant case, and Billups cannot show that but for 
counsel's deficient performance, the result of his direct appeal 
would have been different had appellate counsel raised the issue 
that the State referenced that Billups could have been found to be 
a habitual criminal on at least three occasions during his trial.  

VI. CONCLUSION 
After determining that we have jurisdiction over Billups' appeal 

of the district court's denial of his motions for postconviction
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relief with an evidentiary hearing, we affirm the district court's 
denial of said motions.  

AFFIRMED.  

MICHELLE L. TAYLOR, APPELLANT, V. EDWARD D. WIMES, 

DIRECTOR, STATE OF NEBRASKA, DEPARTMENT OF 

MOTOR VEHICLES, AND STATE OF NEBRASKA, 

DEPARTMENT OF MOTOR VEHICLES, APPELLEES.  

632 N.W.2d 366 

Filed August 7, 2001. No. A-00-361.  

1. Administrative Law: Motor Vehicles: Judgments: Appeal and Error. Decisions 
of the director of the Department of Motor Vehicles, pursuant to Nebraska's admin
istrative revocation statutes, are appealed under the Administrative Procedure Act.  

2. Administrative Law: Final Orders: Appeal and Error. A final order rendered by a 
district court in a judicial review pursuant to the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors appearing on the record.  

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
the district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unreasonable.  

4. Judgments: Appeal and Error. An appellate court, in reviewing a district court's judg
ment for errors appearing on the record, will not substitute its factual findings for those 
of the district court where competent evidence supports those findings. Whether a deci
sion conforms to the law is by definition a question of law, in connection with which an 
appellate court reaches a conclusion independent of that reached by the lower court.  

5. Administrative Law: Statutes: Appeal and Error. The interpretation of statutes 
and regulations presents questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespective of the decision 
made by the court below, according deference to an agency's interpretation of its own 
regulations, unless plainly erroneous or inconsistent.  

6. Administrative Law. In the absence of anything to the contrary, language contained 
within a rule or regulation is to be given its plain and ordinary meaning.  

7. Administrative Law: Appeal and Error. An appellate court will not resort to inter
pretation to ascertain the meaning of words in a rule or regulation which is plain, 
direct, and unambiguous.  

8. Motor Vehicles: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. When a police officer observes a traffic offense, no matter how minor, he has 
probable cause to stop the driver of the offending vehicle.  

9. Motor Vehicles: Police Officers and Sheriffs. An officer's determination that a 
driver is exceeding the posted speed limit can be premised on a visual observation 
based on the speed of the officer's vehicle and an observation of the driver's vehicle 
in relation thereto.
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10. Motor Vehicles: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause. Where the actual speed of the driver's vehicle is not at issue, the officer's esti
mate that the driver is exceeding the speed limit need not be confirmed with electronic 
or mechanical speed measurement devices to confer probable cause on the officer to 
make a stop.  

11. Administrative Law: Due Process: Notice: Evidence. In proceedings before an 
administrative agency or tribunal which has jurisdiction, procedural due process 
requires the following: notice, identification of the accuser, factual basis for the accu
sation, reasonable time and opportunity to present evidence concerning the accusa
tion, and a hearing before an impartial board.  

12. Arrests. There is no statutory requirement that an arrested person be given the rea
sons for his or her arrest.  

13. Affidavits: Oaths and Affirmations. Where an affidavit refers to and incorporates 
the separate documents or transcripts, there is no need for them to be separate docu
ments separately supported by an oath or affirmation.  

Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed.  

John M. Lefler for appellant.  

Don Stenberg, Attorney General, Jodi M. Fenner, and, on 
brief, Hobert B. Rupe for appellees.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Michelle L. Taylor's driver's license was revoked after the 
director of the Department of Motor Vehicles (DMV) found that 
the arresting police officer had probable cause to believe Taylor 
was operating or had physical control of a motor vehicle while 
having a body alcohol concentration in violation of Neb. Rev.  
Stat. § 60-6,196(1) (Reissue 1998). Taylor appealed to the dis
trict court alleging that the arresting officer failed to comply with 
due process requirements concerning notice to her of the reasons 
for her arrest and challenging the arresting officer's probable 
cause for her arrest. We find, inter alia, that the arresting officer 
did not need to give Taylor the specific details regarding his 
probable cause for arresting her and that Taylor's assignments of 
error are without merit. The district court did not err in affirming 
the director's decision to revoke Taylor's driver's license.
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II. BACKGROUND 
On May 31, 1999, Officer Robert Hurley of the Lincoln 

Police Department was on patrol and was traveling behind 
Taylor's vehicle. Hurley was traveling the posted speed limit, 35 
miles per hour, and witnessed Taylor's vehicle "pulling away" 
from him and increasing in distance from three car lengths to 
seven or eight car lengths. Hurley stopped his patrol car and 
used stationary radar to confirm that Taylor was, in fact, exceed
ing the speed limit. Hurley then caught up with Taylor and exe
cuted a traffic stop.  

When Hurley made contact with Taylor, he noticed a moder
ate odor of alcohol. Taylor told Hurley that she had been drink
ing. Hurley had Taylor perform a series of field sobriety tests; 
formed the opinion that the tests showed signs of impairment; 
and based upon the test results, Taylor's speech, Taylor's blood
shot and watery eyes, and the odor of alcohol about Taylor's 
person formed the opinion that Taylor was over the legal limit of 
body alcohol. Hurley arrested Taylor on suspicion of driving 
under the influence of alcoholic liquor (DUI) and took Taylor to 
"Detox." Taylor took a breath test on an Intoxilyzer, and the 
record indicates that the test result showed that Taylor's alcohol 
concentration was ".190 gram/. . . 210 L breath." 

Hurley completed a "Notice/Sworn Report/Temporary 
License" form (Notice). The copy of the Notice given to Taylor 
indicated that "there existed reasonable grounds to believe [she] 
was operating a motor vehicle while under the influence of alco
holic liquor or drugs," that she "was validly arrested pursuant to 
Neb. Rev. Stat. Section 60-6,197," that she "was requested to 
submit to [a chemical] test," and that she "submitted to a chem
ical test which indicated an alcohol concentration of 0.10 or 
more." The Notice further indicated the above test result of .190 
grams per 210 liters of breath. The Notice indicated that Taylor's 
license was being revoked, that she could file a petition for a 
hearing with the DMV to contest the automatic revocation, and 
that the form was to serve as a temporary license.  

Hurley caused a copy of the Notice, sworn to before a notary, 
to be filed with the DMV. The copy that Hurley caused to be 
served with the DMV included a second page, which was a 
copy of a Lincoln Police Department field observation and
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performance testing report. The report included details about 
Taylor's performance on the field sobriety tests, as well as iter
ating the results of the chemical test. The report was specifically 
referred to in the Notice, which includes a blank line for the 
arresting officer to indicate "the reasons for the arrest." In that 
blank, Hurley indicated, "See DWI probable cause form." 
Hurley did not provide a copy of the report to Taylor.  

On June 3, 1999, the DMV received Taylor's petition for a 
hearing to contest the automatic revocation of her license. The 
hearing was conducted on June 17, before a hearing officer. The 
hearing was conducted as an informal hearing. See 247 Neb.  
Admin. Code, ch. 1, § 019 (1998). Hurley was the only witness 
to testify, and he testified about the course of events as set forth 
above. At the conclusion of the hearing, the hearing officer 
issued a "Proposed Findings of Fact, Proposed Conclusions of 
Law, and Recommended Order of Revocation." The hearing 
officer found that there was probable cause to believe that Taylor 
was operating or in the actual physical control of a motor vehi
cle in violation of § 60-6,196 or a city or village ordinance 
enacted pursuant to that statutory section and that Taylor was 
operating or in the actual physical control of a motor vehicle 
while having an alcohol concentration in excess of ".10 or 
more." The hearing officer recommended that Taylor's driver's 
license be revoked for the statutory period.  

On June 25, 1999, Taylor filed an appeal with the district 
court pursuant to the Administrative Procedure Act (APA). In 
her appeal to the district court, Taylor alleged that there was no 
probable cause for her arrest and that she was not given ade
quate notice of the reasons for her arrest to satisfy due process.  
Specifically, Taylor asserted that there was no probable cause 
for the arrest because Hurley's testimony indicated that he failed 
to follow the specified procedures for use of his stationary radar 
when he clocked Taylor prior to stopping her and executing the 
arrest. She further asserted that the Notice was not completed 
sufficiently to comport with due process because she was not 
given a copy of the field observation and testing report that spec
ified the details of the reason for her arrest.  

On February 28, 2000, the district court entered an order 
affirming the DMV revocation of Taylor's license. The district
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court found that there was probable cause for the initial stop of 
Taylor because Hurley testified that he was traveling the posted 
speed limit and observed Taylor "pulling away" from him. The 
court further found that Taylor received sufficient notice of the 
charge against her to comport with due process because the 
Notice given to Taylor indicated that she was arrested for DUI 
and the record indicated that Taylor was able to cross-examine 
Hurley about the field observation and testing report. This 
timely appeal followed.  

III. ASSIGNMENTS OF ERROR 
On appeal, Taylor has assigned five errors, which we consoli

date as follows: Taylor asserts that the district court erred in 
affirming the DMV revocation of her driver's license because (1) 
the district court erred in finding that there was probable cause 
for Taylor's arrest and (2) the district court erred in finding that 
Taylor received sufficient notice of the reasons for her arrest.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 
[1,2] Decisions of the director of the DMV, pursuant to 

Nebraska's administrative revocation statutes, are appealed under 
the APA. Neb. Rev. Stat. § 60-6,208 (Reissue 1998). See, also, 
Muir v. Nebraska Dept. of Motor Vehicles, 260 Neb. 450, 618 
N.W.2d 444 (2000). A final order rendered by a district court in a 
judicial review pursuant to the APA may be reversed, vacated, or 
modified by an appellate court for errors appearing on the record.  
Neb. Rev. Stat. § 84-918 (Reissue 1999); Muir v. Nebraska Dept.  
of Motor Vehicles, supra; Connelly v. Department of Motor 
Vehicles, 9 Neb. App. 708, 618 N.W.2d 715 (2000).  

[3,4] When reviewing an order of the district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi
dence, and is neither arbitrary, capricious, nor unreasonable.  
Muir v. Nebraska Dept. of Motor Vehicles, supra; Connelly v.  
Department of Motor Vehicles, supra. An appellate court, in 
reviewing a district court's judgment for errors appearing on the 
record, will not substitute its factual findings for those of the 
district court where competent evidence supports those findings.
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Id. Whether a decision conforms to the law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. Muir v. Nebraska Dept. of Motor Vehicles, supra. See, 
also, Connelly v. Department of Motor Vehicles, supra.  

[5-7] The interpretation of statutes and regulations presents 
questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespec
tive of the decision made by the court below, according defer
ence to an agency's interpretation of its own regulations, unless 
plainly erroneous or inconsistent. Connelly v. Department of 
Motor Vehicles, supra. In the absence of anything to the con
trary, language contained within a rule or regulation is to be 
given its plain and ordinary meaning. Id. An appellate court will 
not resort to interpretation to ascertain the meaning of words in 
a rule or regulation which is plain, direct, and unambiguous. Id.  

2. PROBABLE CAUSE 

Taylor first asserts that there was no probable cause for 
Hurley's initial stop of her vehicle. Taylor asserts that Hurley did 
not stop her vehicle until after he stopped and executed a check 
of her speed with a stationary radar gun and that Hurley testified 
at the administrative hearing that there were certain procedures 
that were supposed to be followed in using the stationary radar 
gun, but that he did not follow the procedures in the instant case 
because he "didn't have time." The hearing officer specifically 
found that "the result of the clock is not considered." 

Both the hearing officer and the district court specifically 
found that Hurley had probable cause to stop Taylor's vehicle 
independent of the radar check. The hearing officer and the dis
trict court both found that Hurley testified he was traveling at 
the posted speed limit and that Taylor's vehicle was "pulling 
away from him." Specifically, Hurley testified that Taylor's 
vehicle was initially approximately three car lengths ahead of 
his patrol car and then continued to pull away from his patrol car 
until it was seven or eight car lengths ahead when he decided to 
stop and check its speed with the radar gun.  

[8-10] It is fundamental that when a police officer observes a 
traffic offense, no matter how minor, he has probable cause to



10 NEBRASKA APPELLATE REPORTS

stop the driver of the offending vehicle. See State v. Hiemstra, 6 
Neb. App. 940, 579 N.W.2d 550 (1998). An officer's determina
tion that a driver is exceeding the posted speed limit can be 
premised on a visual observation based on the speed of the offi
cer's vehicle and an observation of the driver's vehicle in rela
tion thereto. See id. Where the actual speed of the driver's vehi
cle is not at issue, the officer's estimate that the driver is 
exceeding the speed limit need not be confirmed with electronic 
or mechanical speed measurement devices to confer probable 
cause on the officer to make a stop. See id.  

In the present case, Hurley testified that he witnessed Taylor's 
vehicle exceeding the speed limit. Hurley was traveling at the 
posted speed limit and observed Taylor's vehicle to be traveling 
at a greater speed. This provided Hurley with probable cause for 
the stop. The fact that Hurley's subsequent confirmation with 
the stationary radar gun may have been foundationally defective 
is of no matter. This assigned error is without merit.  

3. SUFFICIENCY OF NOTICE 

Taylor challenges the sufficiency of the notice she was given 
of the reasons for her arrest. Taylor asserts that the Notice was 
insufficient to comport with procedural due process and was 
insufficient to satisfy the statutory requirements to establish a 
prima facie case for revocation.  

(a) Due Process 
[11] The Nebraska Supreme Court has stated, concerning the 

level of procedural due process which is required in administra
tive proceedings: 

"'[Procedural due process is] simply that fundamental 
fairness which a person has the right to expect-even 
demand-and receive through our system of law. For this 
reason, in proceedings before an administrative agency or 
tribunal which has jurisdiction . . . procedural due process 
requires the following: notice . . . identification of the 
accuser; factual basis for the accusation; reasonable time 
and opportunity to present evidence concerning the accusa
tion; and a hearing before an impartial board. ... Under our 
standard of review, once the record discloses that those ele
ments of due process existed with respect to the findings
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and action of an administrative agency or tribunal, further 
judicial action is neither permissible nor required.'" 

Geringer v. City of Omaha, 237 Neb. 928, 934-35, 468 N.W.2d 
372, 377 (1991), quoting States v. Anderson, 219 Neb. 545, 364 
N.W.2d 38 (1985). Accord In re Appeal of Levos, 214 Neb. 507, 
335 N.W.2d 262 (1983). See, also, Crown Products Co. v. City 
of Ralston, 253 Neb. 1, 567 N.W.2d 294 (1997).  

Taylor asserts that she was not provided adequate notice or 
factual basis for the accusation against her or an adequate 
opportunity to defend against the charge or cross-examine the 
witnesses against her. Taylor argues that because the Notice did 
not set forth the specific reasons for the arrest, but, rather, indi
cated to "[s]ee DWI probable cause form," which she was not 
provided a copy of, she did not receive adequate notice to com
port with the due process standards set forth above. We disagree.  

Neb. Rev. Stat. § 60-6,205 (Reissue 1998) provides the proce
dure when a person arrested pursuant to Neb. Rev. Stat.  
§ 60-6,197 (Reissue 1998) submits to a chemical test of blood or 
breath and that test discloses the presence of alcohol of a concen
tration specified in § 60-6,196. Section 60-6,205(2) directs the 
arresting officer to immediately forward to the director of the 
DMV a "sworn report." Section 60-6,205(3) provides what that 
report shall state: 

(a) that the person was validly arrested pursuant to section 
60-6,197 and the reasons for such arrest, (b) that the person 
was requested to submit to the required test, and (c) that the 
person submitted to a test, the type of test to which he or 
she submitted, and that such test revealed the presence of 
alcohol in a concentration specified in section 60-6,196.  

In the instant case, the "sworn report" is the Notice, and it 
contains all the information required by this provision, 6xcept 
possibly the "reasons for such arrest." In this regard, the form 
does indicate that there were reasonable grounds to believe that 
Taylor was operating a motor vehicle while under the influence 
of alcoholic liquor, that she was validly arrested pursuant to 
§ 60-6,197, that she was required to submit to a chemical test, 
that she submitted to the test, and that the test results revealed 
an alcohol concentration of .190 grams per 210 liters of breath.  
The Notice contains a place for the officer to fill in, on a blank
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line, "the reasons for the arrest." In this case, Hurley wrote only, 
"See DWI probable cause form." 

[12] The field observation and testing report was attached to 
the Notice when the Notice was forwarded to the DMV. The 
report describes Taylor's performance during the sobriety tests 
and her behavior, speech, and appearance. The report would 
clearly be sufficient to show the reasons for Taylor's arrest.  
Hurley gave Taylor a copy of the Notice, but not a copy of the 
report. It is the failure to give her a copy of the report which 
Taylor asserts violated her due process rights to notice, factual 
basis for the accusation, and opportunity to defend against the 
accusation. Both the hearing officer and the district court 
rejected Taylor's contention on this point because there is no 
statutory requirement that an arrested person be given the rea
sons for his or her arrest. We are also unable to find any statu
tory authority imposing such a requirement.  

A study of the Notice indicates that the information provided 
to Taylor on the Notice clearly gave her notice that she was 
being accused of DUI and failing a breath test. A review of the 
record indicates that Taylor's counsel conducted an extensive 
cross-examination of Hurley concerning all of the field sobriety 
test results, which were detailed in the report not provided to 
Taylor. It is apparent that the Notice form was intended to allow 
efficient administration of the law by using the same form to 
serve as notice, a report, and a temporary license. The fact that 
the Notice, when completed, provides the arrested person with 
some information he or she is not entitled to under the statutes 
does not mean the arrested person is deprived of due process 
simply because all of the additional information was not given 
to the person. It is further apparent that Taylor could have 
obtained a copy of the report through discovery, being aware of 
its existence from the Notice provided to her, but she made no 
apparent effort to do so. This assigned error is without merit.  

(b) Prima Facie Case 
Taylor also asserts that Hurley's failure to specify the "rea

sons for arrest" on the Notice prevented the DMV from estab
lishing a prima facie case under the Nebraska Administrative 
Code. The code provides as follows: "Swor Report. The sworn
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affidavit of the arresting officer shall be received into the record 
by the Hearing Officer as the jurisdictional document of the 
hearing, and upon receipt of the sworn report, the Director's 
order of revocation has prima facie validity." 247 Neb. Admin.  
Code, ch. 1, § 006.01 (1998). As noted above, § 60-6,205(3) 
requires the sworn report to include certain information, includ
ing the reasons for the arrest.  

In the present case, the Notice did not set forth the specific 
reasons for the arrest, but referenced the field observation and 
performance testing report, which was attached to the Notice 
when it was delivered to the director of the DMV. At the hearing 
before the hearing officer, both the Notice and the attached 
report were received into evidence as the sworn report. Taylor 
asserts that the report is the only document which contains the 
statutorily required language concerning the reasons for her 
arrest and that because the report does not contain a notarized, 
sworn attestation and signature, it does not qualify as a "sworn 
report" to satisfy the Nebraska Administrative Code provisions 
for establishing a prima facie case.  

[13] In State v. Lozano, 209 Neb. 772, 311 N.W.2d 529 (1981), 
the Supreme Court addressed a similar argument. In Lozano, the 
defendant asserted that transcripts of intercepted telephone calls 
referred to in an affidavit for a search warrant and attached to the 
affidavit should not be considered in establishing probable cause 
because they were not separately supported by oath or affirma
tion. The Supreme Court rejected this argument and held that 
because the affidavit referred to and incorporated the transcripts, 
there was no need for them to be separately supported by an oath 
or affirmation. State v. Lozano, supra.  

We think the same rationale as the Supreme Court followed 
in State v. Lozano, supra, is applicable here. The Notice was 
sworn to, as required by the statute. The Notice specifically 
referred to the field observation and performance testing report 
which was attached to the Notice when it was received into evi
dence. We see no need for the report to have been separately 
supported by an oath or affirmation. As such, the Notice and 
report contained the information required by the statute and was 
sufficient to establish a prima facie case under the Nebraska 
Administrative Code. This assigned error is without merit.
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V. CONCLUSION 
We find no merit to Taylor's assignments of error. Hurley's 

stop of her car was supported by probable cause, she was not 
denied due process, and the Notice received at the hearing was 
sufficient to establish a prima facie case for revocation. We 
therefore affirm.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

MITZI S. MOHR, APPELLANT.  

632 N.W.2d 382 

Filed August 14, 2001. No. A-00-935.  

1. Rules of Evidence: Appeal and Error. When judicial discretion is not a factor 
involved in assessing admissibility of evidence, the court's application of the 
Nebraska Evidence Rules will be upheld unless clearly erroneous.  

2. Directed Verdict: Judgments: Appeal and Error. Whether a trial court should 
grant a motion for directed verdict at the close of the State's case is a question of law, 
regarding which an appellate court must reach a conclusion independent of the deter
mination reached by the district court.  

3. Theft: Value of Goods: Proof. In a theft prosecution, the value of the property stolen 
is an essential element of the offense that must be proved beyond a reasonable doubt.  

4. Theft: Value of Goods: Words and Phrases. Value is defined as the market value 
at the time and place where the property was criminally appropriated.  

5. Theft: Value of Goods: Proof. The value of articles stolen from a stock of merchan
dise may be established by proof of the price at which the articles and other like arti
cles are being offered and sold at the place where the articles were stolen.  

6. _ : : _ . Market value of articles at the time and place of taking may be 
established by direct and circumstantial evidence.  

7. Rules of Evidence: Proof. The best evidence rule, also known as the original docu
ment rule, Neb. Rev. Stat. § 27-1002 (Reissue 1995), states that the original writing, 
recording, or photograph is required to prove the content of that writing, recording, 
or photograph.  

8. Rules of Evidence: Intent. The purpose of the best evidence rule is to prevent fraud, 
inaccuracy, mistake, or mistransmission of critical facts contained in a writing, 
recording, or photograph when its contents are an issue in a proceeding.  

9. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In ajury trial of a crim
inal case, an erroneous evidentiary ruling results in prejudice to a defendant unless the 
State demonstrates that the error was harmless beyond a reasonable doubt.  

10. Convictions: Evidence: Appeal and Error. A conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, viewed and construed 
most favorably to the State, is sufficient to support the conviction.
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I1. Theft: Value of Goods: Proof: Prior Convictions. Unlike a felony theft offense 
based on the value of the property, in which case proof of a threshold value is 
required, a felony theft offense based on prior misdemeanor theft convictions does not 
require proof of a threshold value because the underlying offense, misdemeanor theft, 
requires only proof that the thing has value.  

12. Theft: Value of Goods: Proof: Misdemeanors. Proof of "some" value or "intrinsic 
value" is all that is necessary to establish the element of value in a shoplifting prose
cution for a Class II misdemeanor, that is, a value of under $200.  

Appeal from the District Court for Hall County: JAMES 

LIVINGSTON, Judge. Affirmed.  

Gerard A. Piccolo, Hall County Public Defender, for appellant.  

Don Stenberg, Attorney General, and Scott G. Gunem for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

PER CURIAM.  
A jury convicted Mitzi S. Mohr of theft by shoplifting, which 

was a Class IV felony due to her prior theft convictions. The dis
trict court for Hall County sentenced her to 1 to 2 years' impris
onment. The issue is whether the State has proved value of the 
shoplifted merchandise so that there is sufficient evidence to 
sustain the conviction.  

BACKGROUND 
Around 4:45 p.m. on January 1, 2000, Thad Nobles, the loss

prevention manager at the Sears department store in the 
Conestoga Mall, Grand Island, Nebraska, observed Mohr via 
security video cameras place two dresses under her coat and exit 
the store. A copy of the videotape taken by the security camera 
shows Mohr furtively take two dresses off their hangers and, 
after pausing with her back to the camera, exit Sears with a male 
cohort. Nobles testified that he ran after Mohr and her compan
ion in an attempt to stop them and bring them back to Sears. The 
couple ignored Nobles' requests to return to Sears and continued 
to walk away, whereupon, he grabbed onto the backs of their 
coats. According to Nobles, Mohr threw the dresses onto the 
floor, and the couple "wiggled out of their coats" and "took off 
running," eventually exiting the mall. Nobles pursued the couple
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outside and telephoned the police. After a police officer arrived 
at the mall, Nobles and the officer returned to Sears, where 
Nobles showed the officer the videotape of Mohr's theft. Upon 
returning to Sears, Nobles learned that a mall patron had 
returned the two stolen dresses and the fleeing couple's coats to 
Sears. According to Nobles, he photographed the stolen dresses 
and "ran them through the register so that [he] could get a price 
and item number for the officer." Mohr was apprehended several 
months later on a bench warrant for failing to appear at her 
arraignment on this charge.  

Nobles was the only witness to testify concerning the value of 
the two stolen dresses. He stated that he took the dresses to a 
sales associate and asked him or her to return the dresses to the 
sales floor. When asked whether he knew what had happened to 
the dresses after taking them to the sales associate, he stated, 
"Not for sure, no." Later on in his testimony, Nobles stated, "As 
far as I know [the stolen dresses] have been sold." Over Mohr's 
relevance, foundation, hearsay, and best evidence objections, 
Nobles testified that the "price tags" on the two dresses showed 
that Sears was selling one of them for $58.50 and the other for 
$39.60. He stated that he looked at the clothes racks from which 
the two stolen dresses had come the day the theft occurred and 
observed that the same or similar dresses on those racks were 
"offered at the same or similar price" as the two stolen dresses.  
Additionally, Nobles testified that he was familiar with how 
Sears sells its merchandise because his job requires that he be 
"familiar with each department and how everything is merchan
dised." More specifically, he stated that the two stolen dresses 
came out of the "junior department," wherein "[e]ach rack [of 
clothes] has a similar price point so that it's easier for the cus
tomers to shop, so we don't have like $20 dresses on the same 
rack as the $60 dresses unless they are clearance." Nobles did 
not testify to the selling price of the dresses stolen or about sales 
of similar dresses.  

ASSIGNMENTS OF ERROR 
Mohr asserts that the county court erred in (1) allowing Nobles 

to testify concerning the price tags on the stolen dresses, (2) not 
defining or instructing the jury on value, (3) determining this was

444



STATE v. MOHR 445 

Cite as 10 Neb. App. 442 

a third-offense shoplifting conviction, and (4) not granting her 
motion for directed verdict made at the close of the evidence.  

STANDARD OF REVIEW 
[1] In all proceedings where the Nebraska Evidence Rules 

apply, admissibility of evidence is controlled by such rules, not 
judicial discretion, except in those instances under the rules when 
judicial discretion is a factor involved in the admissibility of evi
dence. State v. Rieger, 260 Neb. 519, 618 N.W.2d 619 (2000).  
When judicial discretion is not a factor involved in assessing 
admissibility of evidence, the court's application of the Nebraska 
Evidence Rules will be upheld unless clearly erroneous. Id.  

[2] Whether a trial court should grant a motion for directed 
verdict at the close of the State's case is a question of law, 
regarding which an appellate court must reach a conclusion 
independent of the determination reached by the district court.  
State v. Johnson, 9 Neb. App. 140, 609 N.W.2d 48 (2000).  

ANALYSIS 
[3-6] We begin with an overview of the State's burden of proof 

on the issue of value. In a theft prosecution, the value of the prop
erty stolen is an essential element of the offense that must be 
proved beyond a reasonable doubt. Neb. Rev. Stat. § 28-518(8) 
(Reissue 1995); State v. Ybarra, 9 Neb. App. 230,609 N.W.2d 696 
(2000). Value is defined as the market value at the time and place 
where the property was criminally appropriated. Id. The value of 
articles stolen from a stock of merchandise may be established by 
proof of the price at which the articles and other like articles are 
being offered and sold at the place where the articles were stolen.  
Id. In addition, market value of articles at the time and place of 
taking may be established by direct and circumstantial evidence.  
See State v. Weik, 206 Neb. 217, 292 N.W.2d 289 (1980).  

May Nobles Testify to Sears' Prices for Stolen Dresses? 
Mohr asserts that Nobles, the loss-prevention manager, 

should not have been allowed to testify to the sales prices 
printed on the price tags on the stolen dresses on three different 
evidentiary grounds: relevance, hearsay, and best evidence.  
Mohr's "best evidence" objection disposes of this assignment of 
error. Mohr argues that the State had to produce either the price
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tags or a Sears receipt showing the prices of the dresses in order 
to comply with the best evidence rule.  

[7,8] The best evidence rule, also known as the original docu
ment rule, Neb. Rev. Stat. § 27-1002 (Reissue 1995), states that 
the original writing, recording, or photograph is required to 
prove the content of that writing, recording, or photograph. The 
best evidence rule does not set up a hierarchy for admissibility of 
evidence, but applies when a party seeks to prove material con
tents of a writing, recording, or photograph. State v. Kula, 260 
Neb. 183, 616 N.W.2d 313 (2000). The purpose of the best evi
dence rule is to prevent fraud, inaccuracy, mistake, or mistrans
mission of critical facts contained in a writing, recording, or pho
tograph when its contents are an issue in a proceeding. Id.  

Judicial discretion is not a factor under the best evidence rule 
because the original writing, recording, or photograph "is 
required" to prove the content thereof. § 27-1002. A "writing" 
for purposes of the best evidence rule includes "numbers . . . set 
down by handwriting, typewriting, printing" and "[i]f data are 
stored in a computer or similar device, any printout or other out
put readable by sight, shown to reflect the data accurately, is an 
original." Neb. Rev. Stat. § 27-1001 (Reissue 1995). Clearly, the 
price tags affixed to the dresses taken by Mohr constitute origi
nal writings. The price tags were not offered into evidence. Thus, 
the question is whether the State was attempting to prove the 
content of the price tags such that the originals were required, 
making Nobles' testimony inadmissible.  

The prosecutor asked Nobles whether he "recall[ed] looking at 
the price tag[s]" on the dresses and whether he recalled "what 
[they] said." Nobles recalled looking at the price tags but could 
not remember "what [the price tags] said." After refreshing his 
recollection with a "piece of paper that ha[d] everything item
ized'" the prosecutor again asked whether Nobles recalled what 
the "price tag of the red dress" was and "what the price tag of the 
maroon dress depicted in Exhibit 4 [picture of the stolen dresses] 
was." Mohr objected on the ground of best evidence to these ques
tions. The trial court overruled her objections, and Nobles testi
fied that the price tag of the red dress "was 58.50" and that the 
price of the maroon dress "was $39.60." The State maintains that 
it is unclear as to how Nobles arrived at these prices, that Mohr is
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merely speculating as to what information Nobles relied upon in 
arriving at those prices, and that we should not speculate as to the 
foundation for Nobles' testimony concerning the dresses' prices.  
However, we think that the key is what questions were asked.  

The prosecutor did not ask "How much did the dresses cost?" 
or "What were the dresses selling for?" or "Based on your 
knowledge and experience with Sears retail practices, what were 
the prices?" but, instead, asked Nobles what the price tags "said." 
Neb. Rev. Stat. § 27-1004 (Reissue 1995), which carves out 
exceptions to the best evidence rule, makes exceptions for spe
cific instances of unavailability, such as where the original has 
been lost or destroyed or cannot be obtained by judicial means, 
neither of which apply here, or the original is not closely related 
to a controlling issue. State v. Kula, supra. Proof of value, which 
is best done through proof of the price at which an item is offered 
and sold, State. v. Ybarra, 9 Neb. App. 230, 609 N.W.2d 696 
(2000), was a "controlling issue" in the State's shoplifting case 
against Mohr. Thus, the exceptions from § 27-1004 are inappli
cable. Nobles was asked to testify to the content of a writing 
instead of the price at which the dresses or similar ones were 
offered and sold. Thus, the original writing was required instead 
of Nobles' testimony of the price tags' contents. Consequently, 
the district court erred in not sustaining Mohr's objection on the 
ground of best evidence. See Robinson v. Com., 258 Va. 3, 10, 
516 S.E.2d 475, 479 (1999) (court recognizes hearsay exception 
in shoplifting cases permitting admission of price tags into evi
dence "or, in substitution, testimony concerning the amounts 
shown on such tags when .. . there is no objection to such testi
mony on best evidence grounds" (emphasis supplied)). See, also, 
State v. White, 37 Conn. Supp. 796, 802, 437 A.2d 145, 149 
(1981) (store security guard should not have been allowed to give 
"opinion" as to value when based solely on figures stated on 
price tags because "a witness who testifies as to value must be 
qualified to do so on the basis of his own personal knowledge or 
experience; he may not merely transmit information which he 
receives from outside sources in the field").  

[9] The next question is whether Nobles' erroneously admit
ted testimony was harmless error. See State v. Kula, 260 Neb.  
183, 616 N.W.2d 313 (2000). In a jury trial of a criminal case,
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an erroneous evidentiary ruling results in prejudice to a defend
ant unless the State demonstrates that the error was harmless 
beyond a reasonable doubt. State v. Jackson, 258 Neb. 24, 601 
N.W.2d 741 (1999).  

Neither the State nor Mohr has addressed the "harmlessness" 
question directly. However, we see Mohr's assignment of error 
that the trial court erred in overruling her motion for a directed 
verdict at the close of all the evidence as the functional equivalent 
of arguing that the error was not harmless. As to the effect of the 
error, Mohr relies on State v. Ybarra, supra, where we reversed a 
shoplifting conviction, recognizing that price tags alone do not 
sufficiently prove value of merchandise, an essential element in a 
theft conviction. Certainly, if Nobles' testimony as to what the 
price tags "said" is the only evidence of the dresses' value, then 
the erroneous admission of that evidence is not harmless beyond 
a reasonable doubt because the State's evidence would be insuffi
cient as a matter of law. The inquiry becomes whether the district 
court should have granted Mohr's motion for directed verdict 
made at the close of all the evidence because of the State's failure 
to adduce evidence of the dresses' value.  

In State v. Johnson, 9 Neb. App. 140, 145, 609 N.W.2d 48, 53 
(2000), we stated: 

A directed verdict in a criminal case is proper only when 
there is a complete failure of evidence to establish an essen
tial element of the crime charged or the evidence is so 
doubtful in character and lacking probative value, that a 
finding of guilt based on such evidence cannot be sustained.  

[10] A conviction will be affirmed, in the absence of prejudi
cial error, if the properly admitted evidence, viewed and con
strued most favorably to the State, is sufficient to support the 
conviction. Id. Accordingly, we shall consider the sufficiency of 
the State's evidence in absence of Nobles' testimony about the 
contents of the price tags, which takes us back to State v. Ybarra, 
9 Neb. App. 230, 609 N.W.2d 696 (2000).  

The Ybarra court recognized that value had become an essen
tial element of the crime of theft as a result of legislative amend
ment to § 28-518. Therefore, we held that the fact finder had to 
determine whether value was proved beyond a reasonable doubt 
in theft cases. In State v. Garza, 241 Neb. 256, 487 N.W.2d 551
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(1992), the Supreme Court held that value is established by evi
dence concerning the price at which property identical or rea
sonably similar to the property stolen is offered for sale and sold 
in proximity to the site of the theft. Ybarra followed Garza, and 
we said that "'[a] s to the proof of value, there is no better way 
of showing the market value of any article than the price at 
which it and others of its class are being offered and sold on the 
market."' (Emphasis supplied.) Ybarra, 9 Neb. App. at 239, 609 
N.W.2d at 703.  

The seriousness of a shoplifting offense (and the correspond
ing seriousness of the punishment) depends upon the value of 
the merchandise shoplifted. See § 28-518. For instance, while 
theft constitutes a Class I misdemeanor when the value of the 
merchandise is between $200 and $500, theft constitutes only a 
Class II misdemeanor when the value of the merchandise is 
$200 or less. § 28-518(3) and (4). Moreover, reflecting the 
charge against Mohr, a third theft conviction of $200 or less is 
"kicked up" from a Class II misdemeanor to a Class IV felony.  
§ 28-518(6). In other words, a third misdemeanor theft offense 
can result in a felony charge, and thus, the essential elements are 
those required of misdemeanor theft, plus the existence of the 
prior convictions. Class II misdemeanor theft requires proof of 
value in the amount of "two hundred dollars or less." (Emphasis 
supplied.) § 28-518(4).  

[11] Thus, unlike a felony theft offense based on the value of 
the property, in which case proof of a threshold value is 
required, a felony theft offense based on prior misdemeanor 
theft convictions does not require proof of a threshold value 
because the underlying offense, misdemeanor theft, requires 
only proof that the thing has value, whether it be $1 or $100. In 
other words, the theft statute requires proof of a threshold 
amount of value only when the State is pursuing a more serious 
penalty than the "default" Class II misdemeanor, where the 
property shoplifted has value of $200 or less.  

Here, the State's information alleged that Mohr "took or exer
cised control over movable property" without specifying a cer
tain amount for value. Therefore, putting aside the allegations in 
the information of Mohr's prior theft convictions, the State only 
charged Mohr with Class II misdemeanor shoplifting. By



10 NEBRASKA APPELLATE REPORTS

including the allegations of Mohr's prior shoplifting convic
tions, the State charged Mohr with a Class IV felony.  

When an indictment does not state the value of the prop
erty stolen or if the value is disputed, an instruction should 
be requested to the effect that the jury must determine by 
its verdict whether the value did or did not exceed the 
statutory threshold; otherwise, the judge will sentence as if 
the value did not exceed the threshold.  

50 Am. Jur. 2d Larceny § 50 at 60-61 (1995). See, also, State v.  
Bevelle, 527 S.W.2d 657 (Mo. App. 1975) (specific value of 
property shoplifted is not important when felony offense 
shoplifting is based upon three or more prior theft convictions).  

[12] We are mindful that value is an essential element in all 
theft prosecutions and that theft of anything with value of under 
$200 is a crime. Obviously, if an item has value, even if not a spe
cific dollar amount, it is more valuable than if it had no value.  
While proof of "some" value would be insufficient to sustain a 
shoplifting conviction of between $200 and $500, proof of 
"some" value or "intrinsic value" is all that is necessary to estab
lish the element of value in a shoplifting prosecution for a Class 
II misdemeanor, that is, a value of under $200. See, § 28-518(4); 
State v. Garza, 241 Neb. 256, 487 N.W.2d 551 (1992); Robinson 
v. Com., 258 Va. 3, 516 S.E.2d 475 (1999) (proof that article has 
some value is sufficient for conviction for petit larceny, but where 
value of thing stolen determines grade of offense, value must be 
alleged and Commonwealth must prove value to be statutory 
amount); 31A C.J.S. Evidence § 227 at 439 (1996)("[p]roof of 
value, whether intrinsic or as regulated by the 'market,' requires a 
relaxation of strict rules of evidence and the use of such probative 
methods as are available"). Relying on this notion of the "intrin
sic value" of merchandise, the Supreme Court upheld a shoplift
ing conviction in State v. Garza, supra, despite the State's failure 
to prove that the shoplifted merchandise had a threshold value to 
sustain felony offense shoplifting.  

In Garza, the defendant shoplifted two jackets and two dresses 
from a Dillard's department store. Garza was charged with 
felony shoplifting because the State alleged that the value of the 
merchandise was between $300 and $1,000. The only evidence 
of value was the price tags on the clothing and the price asked by
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Dillard's for that clothing. Because there was no evidence of the 
price at which customers were buying the stolen goods or simi
lar clothing, the court concluded that there was insufficient evi
dence supporting the State's allegation of value between $300 
and $1,000. While the evidence was insufficient to support 
felony theft, the evidence did support misdemeanor theft: 
"However, the evidence shows, beyond a reasonable doubt, that 
the property stolen by Garza had some intrinsic value that trans
lates into nominal market value, notwithstanding the absence of 
evidence establishing a specific value for the stolen property." 
Garza, 241 Neb. at 265, 487 N.W.2d at 557-558. The Garza 
court did not define "intrinsic value" of property. California 
courts have upheld larceny convictions based on the intrinsic 
value of property. See People v. Franco, 4 Cal. App. 3d 535, 
542, 84 Cal. Rptr. 513, 518 (1970), and cases cited therein 
(where defendant claimed that cigarette carton he shoplifted con
tained no cigarettes, and where jury was instructed that property 
need have only "any intrinsic value," court affirmed larceny con
viction holding that "[i]n order that property may be the subject 
of larceny, it is necessary only that it possess some intrinsic 
value, however slight"). See, also, 50 Am. Jur. 2d Larceny § 62 
at 72-73 (1995) ("[i]t is not essential that the object have a mar
ket value; the only requirement is that there is some actual or 
intrinsic value to the article, and even a[n] object that is illegal to 
sell or to use for certain purposes, may be the subject of a 
larceny. The value need not be great, although the value of the 
object may be necessary to fix the degree of the crime").  

In State v. Ybarra, 9 Neb. App. 230, 609 N.W.2d 696 (2000), 
we acknowledged the gloss of "intrinsic value" in State v.  
Garza, supra, but declined to find that a grocery cart full of mer
chandise from Wal-Mart had intrinsic value, because value had 
become an essential element of the crime as a result of the post
Garza legislative amendment to § 28-518. The court's use of 
intrinsic value in Garza was possible because value was not a 
statutory element of a theft offense at the time. Because value 
had since become an element, in Ybarra, we held that only the 
jury, and not the trial judge, was able to find that the State's 
alleged value of $737 was proved beyond a reasonable doubt, 
and we did not allow the trial judge to reduce the conviction to
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a Class II misdemeanor on the ground that as an essential ele
ment of the crime, whether the shoplifted items had value had to 
be determined by the jury.  

Admittedly, we have a rather similar. situation here where a 
jury has convicted Mohr of shoplifting something of value, but 
there is insufficient evidence of a specific value. But, unlike the 
defendant in Ybarra, Mohr was not charged with shoplifting 
something with a specific value (in Ybarra, the charge was 
under § 25-518(2), $500 to $1,500). Therefore, here the jury 
need only have found that the dresses Mohr took had some 
value. In State v. Garza, 241 Neb. 256, 487 N.W.2d 551 (1992), 
the court recognized that property can have intrinsic value.  
While there is insufficient proof of market value in the instant 
case, the evidence shows the dresses had intrinsic value. The 
instructions to the jury required that they find, as an element, 
that "the property has value." If there is any evidence which 
will sustain a finding for the party against whom a motion for 
directed verdict is made, the case may not be decided as a mat
ter of law. State v. Johnson, 9 Neb. App. 140, 609 N.W.2d 48 
(2000). There is evidence that the dresses had value apart from 
the flawed price tag evidence. There was testimony that they 
were offered for sale in the Sears junior department and came 
from a rack with similar merchandise, that they were returned 
to the sales rack, and that similarly priced merchandise is 
placed together on racks for ease of access by customers. Such 
evidence allows a reasonable inference that the dresses had 
"intrinsic value," as opposed to being worthless, as they were 
items offered for sale to the public. And the fact that Sears 
maintained security over the dresses, and pursued one who took 
them without payment, allows the inference that they had some 
value-albeit, on this record, we cannot know exactly what 
their market value was. But, it was only necessary that the State 
prove that they had a value of $200 or less, which means just 
that they had "value." When we view the evidence most favor
ably to the State, remembering that the unchallenged instruc
tions to the jury properly required only a finding that the goods 
had "value," we find that there is circumstantial evidence to 
sustain the conviction.  

AFFIRMED.
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SIEVERS, Judge, concurring.  
While I believe that the majority opinion completely sets 

forth the applicable law and reaches the right result, I wish to 
make it clear that I hold to my view expressed in my concur
rence in State v. Ybarra, 9 Neb. App. 230, 609 N.W.2d 696 
(2000), that price tags prove "retail value" which is sufficient 
proof of value in a theft case. But, a specific amount need not be 
proved here, and thus the evidence is sufficient.  

IRWIN, Chief Judge, joins in this concurrence.  

VERDELL KOCH AND PRISCILLA KOCH, HUSBAND 
AND WIFE, APPELLANTS, V. NORRIS PUBLIC 

POWER DISTRICT, APPELLEE.  

632 N.W.2d 391 

Filed August 21, 2001. No. A-00-375.  

1. Directed Verdict: Appeal and Error. In reviewing the action of a tial court, an 
appellate court must treat a motion for a directed verdict as an admission of the truth 
of all competent evidence submitted on behalf of the party against whom the motion 
is directed.  

2. Directed Verdict. The party against whom a motion for a directed verdict is directed 
is entitled to have every controverted fact resolved in its favor and to have the bene
fit of every inference which can reasonably be deduced from the evidence.  

3. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, where an issue should be decided as a matter of law.  

4. Negligence: Circumstantial Evidence. Res ipsa loquitur operates as a type of cir
cumstantial evidence, that is, facts or circumstances, proved or known, from which 
existence or nonexistence of another fact may be logically inferred or deduced 
through a rational process.  

5. Negligence: Proof The essence of res ipsa loquitur is that the facts speak for themselves 
and lead to a proper inference of negligence by the fact finder without further proof.  

6. Negligence: Circumstantial Evidence. Res ipsa loquitur is not a matter of substan
tive law, but, as a form of circumstantial evidence, is a procedural matter.  

7. Negligence: Proof. The three elements which the plaintiff must prove in order to 
invoke the doctrine of res ipsa loquitur are (1) that the occurrence is one which would 
not. in the ordinary course of things, happen in the absence of negligence; (2) that the 
instrumentality that produced the occurrence was under the exclusive control and 
management of the defendant; and (3) that there is an absence of an explanation by 
the alleged wrongdoer.  

8. Negligence: Evidence. The plaintiff is not required to eliminate with certainty all 
other possible causes or inferences, which would mean that the plaintiff must prove a
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civil case beyond a reasonable doubt. All that is needed is evidence from which rea

sonable persons can say that on the whole it is more likely that there was negligence 

associated with the cause of the event than that there was not.  

9. Trial: Negligence. If the doctrine of res ipsa loquitur applies the inference of negli

gence, it may, but need not, be drawn by the fact finder.  

10. Negligence: Proof. The plaintiff must prove either that there was no reasonable 

opportunity for tampering or that no actual tampering with the instrumentality 

occurred from the time the defendant controlled it until the time of the injury.  

11. Trial: Negligence. The trial court must first determine whether res ipsa loquitur 

applies as a matter of law, and if it does, then it must submit the inference of negligence 

to the fact finder, who may accept or reject the inference as a factual determination.  

Appeal from the District Court for Jefferson County: PAUL W.  
KORSLUND, Judge. Reversed and remanded for a new trial.  

Elizabeth A. Govaerts, of Vincent M. Powers & Associates, 
for appellants.  

Douglas J. Peterson, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellee.  

HANNON, CARLSON, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Verdell Koch (Koch) and Priscilla Koch sued the Norris Public 
Power District (Norris) for damages they suffered from a fire that 
started when a high voltage powerline maintained by Norris fell 
into their field and started a fire. The Koches appeal from the trial 
court's order granting a directed verdict in favor of Norris upon 
the basis that the doctrine of res ipsa loquitur did not apply to 
establish Norris' negligence as the cause of the powerline falling.  
We conclude that the facts in this case do establish a prima facie 
case under res ipsa loquitur on Norris' negligence, and therefore 
we reverse, and remand for a new trial.  

SUMMARY OF EVIDENCE 
The Koches sued Norris under the State Tort Claims Act, Neb.  

Rev. Stat. § 81-8,209 et seq. (Reissue 1996). Norris did not dis
pute that the powerline fell and started the fire on October 26, 
1996. Norris stipulated that the fire burned 86.6 acres of the 
Koches' field and did at least $41,243.25 in damages by burn
ing the Koches' corn and other property. There is evidence of
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additional damages to which Norris did not stipulate, but since 
this appeal is concerned only with liability, we shall not sum
marize that evidence. There is little if any dispute over the facts, 
only their legal significance. Only two witnesses, Koch and 
Kevin Pollard, a Norris engineer, testified at trial.  

The Koches live on their 500-acre farm in rural DeWitt, 
Nebraska. Koch was 50 years of age at the time of trial, and he 
had lived on that farm his entire life. The powerline from which 
the line fell was south of the Koches' farmstead, and the break 
occurred about three-fourths of a mile from that farmstead.  
Photographs of the powerline show it to be a two-wire line on 
wooden poles, with each line attached to the pole by insulators 
and one line being approximately a yard above the other. Other 
photographs show two parallel powerlines in the air with visible 
splices evidencing that a length of wires of unknown length, but 
at least several feet in length, was spliced into one line. Answers 
to request for admissions show the distance between the two 
poles where the line broke was 325 feet.  

Pollard had worked for Norris as an engineer for 16 years.  
Through him, Norris introduced a strand of wire which Pollard 
testified was like the powerline that fell. This line is composed 
of several strands of aluminum wire wrapped around a steel 
core. Pollard testified the wire gets its strength from the steel 
core. A photograph of a frayed powerline in the area that was 
still in its place was introduced into evidence for demonstrative 
purposes. This photograph showed some of the strands of the 
powerline were parted. Pollard testified that the damage dis
played by this photograph was done by vandals (apparently with 
a bullet). He testified that the damaged wire remained in place 
because the steel core was still intact and only the aluminum 
strands were parted.  

Koch testified that he saw the powerline approximately 2 days 
before the fire and did not observe any problems. He testified that 
the weather shortly after noon on October 26, 1996, just before 
the fire, was sunny and windy. He estimated the wind was blow
ing at 40 miles per hour. He was working on a grain bin which 
was situated about 2 miles from where the fire occurred when he 
noticed that the bin's fan stopped running and that power went 
out at the farmhouse too. He saw black smoke rising from the
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field approximately 2 miles south. He called the fire department, 
and the fire was put out, but not before it did considerable dam
age. He admitted that he had no direct knowledge of the cause of 
the powerline's breaking.  

Koch had never seen weather factors damage the lines along 
the field, but he admitted that he remembered tornadoes and ice 
storms which had caused damage to powerlines in the past. On 
October 26, 1996, dove and squirrel hunting seasons were open, 
but Koch had not seen any hunters or anyone else shooting at the 
powerlines that day or the day before. He does not drive the road 
in the area every day, but he did not see any cars in the area. He 
admitted that he had previously seen where vandals had shot at 
signs and powerlines in the past. After the fire, he did not observe 
any rifle or shotgun shells in the area of the burned field.  

After the fire, Koch discussed the fire with Glen Schmieding, 
the "[h]ead of Norris Public Power." Schmieding admitted to 
Koch that a Norris powerline fell down and caused the fire.  
Koch asked Schmieding if Norris had saved the line that fell.  
Schmieding called the Norris office. It took Norris employees 
some time to respond, but Koch was told that the broken line 
had been found in a Dumpster. Koch was later told that this line 
was destroyed by testing. (There is no evidence showing which 
tests were performed and for what purposes.) 

Pollard's department inspected the fallen powerline. Pollard 
examined the ends of the wire that broke. The damage was 
"pretty much smoke." The end of the conductor was "burned." 
The aluminum wire was "smoky." "Most of [the] damage that 
[he] saw was external, and [he] would assume [the damage 
occurred] after the fire on the ground." He testified that the con
dition of the wire prevented him from determining whether the 
damage had been caused by a bullet and that the condition of the 
wire made it impossible to determine whether or not vandals had 
caused the line to fall. He could not establish one way or the 
other whether the damage was caused by vandalism.  

Through the introduction of answers to requests for admis
sions, it was established that Norris' inspection of the line was 
"ongoing," but the last time the line had been "formally" 
inspected was November 19, 1996. Pollard admitted that power
lines do not ordinarily fall down and that something has to
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happen to cause them to fall down. He admitted that it is up to 
Norris to take care of and maintain the poles, the conductor, and 
the wires. Norris tells its customers not to climb the poles, and 
it is common knowledge that they do not do so. No one else is 
allowed to have any control over the wire. All maintenance of 
the wire is done by Norris, and inspection is done by an outside 
contractor. Koch testified that he had never seen anyone climb
ing those poles except employees of Norris.  

Pollard admitted that there was no visible vandalism to the 
wire or any damage to the wire and that something normally 
causes lines to fall. Pollard testified that such events sometimes 
occur as the result of vandals or hunters shooting at the towers 
and powerlines. He further testified that Norris experiences 
approximately three outages per year due to vandals and 
hunters shooting at powerlines. As an example, Pollard 
explained that approximately 1 month before trial, vandals had 
shot down a powerline 11 miles north of the Koches' farmstead 
and that this resulted in an outage. He added, however, that 
not all acts of vandalism result in full outages. On cross
examination, Pollard admitted that he did not know whether 
any vandalism had been reported in the area of the Koches' 
farmstead before the incident leading to the present litigation.  
Norris did not treat the Koches' fire as vandalism because it 
could not tell from the burned line whether vandals were 
involved in the damage to the powerline.  

After Koch's testimony, the Koches rested and Norris made a 
motion for directed verdict. The Koches had alleged specific 
acts of negligence and res ipsa loquitur as theories of recovery, 
and the trial court sustained the motion as to the negligence por
tion of the petition, but it reserved ruling on the res ipsa loquitur 
claim and took the matter under advisement. Norris proceeded 
to present its evidence through Pollard's testimony. After both 
sides rested, Norris renewed its motion for a directed verdict.  
The trial court took the matter under advisement and later 
entered a written order granting Norris' motion for directed ver
dict. The trial court found that insufficient evidence was intro
duced to prove Norris had exclusive control of the powerlines 
and that the incident would not have occurred without negli
gence by Norris. The Koches now appeal.
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ASSIGNMENTS OF ERROR 
The Koches allege the trial court erred in (1) finding insuffi

cient evidence that the powerline was in Norris' exclusive con
trol and the incident would not have occurred without Norris' 
negligence and (2) requiring the Koches to show there was no 
possibility that a third party rather than Norris caused their 
injuries and further to conclusively rule out other reasonable 
possibilities for the powerline falling.  

STANDARD OF REVIEW 
[1-3] The court in Haag v. Bongers, 256 Neb. 170, 181-82, 

589 N.W.2d 318, 328 (1999), stated: 
In reviewing the action of a trial court, an appellate 

court must treat a motion for a directed verdict as an 
admission of the truth of all competent evidence submitted 
on behalf of the party against whom the motion is directed.  
Such being the case, the party against whom the motion is 
directed is entitled to have every controverted fact resolved 
in its favor and to have the benefit of every inference which 
can reasonably be deduced from the evidence. . . . A 
directed verdict is proper at the close of all the evidence 
only where reasonable minds cannot differ and can draw 
but one conclusion from the evidence, that is to say, where 
an issue should be decided as a matter of law.  

(Citations omitted.) 

ANALYSIS 
[4,5] The Koches submitted their entire case under a theory of 

res ipsa loquitur.  
Res ipsa loquitur operates as a type of circumstantial 

evidence, that is, "facts or circumstances, proved or 
known, from which existence or nonexistence of another 
fact may be logically inferred or deduced through a ra
tional process." [Citations omitted.] Regarding res ipsa 
loquitur, "[t]he requirement that the occurrence be one 
which ordinarily does not happen without negligence is of 
course only another way of stating an obvious principle of 
circumstantial evidence: that the event must be such that in 
the light of ordinary experience it gives rise to an inference 
that someone must have been negligent." Prosser and
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Keeton on the Law of Torts, Circumstantial Evidence-Res 
Ipsa Loquitur § 39 (5th ed. 1984).  

Anderson v. Service Merchandise Co., 240 Neb. 873, 880, 485 
N.W.2d 170, 175 (1992). "'The essence of res ipsa loquitur is 
that the facts speak for themselves and lead to a proper inference 
of negligence by the fact finder without further proof.'" 
Swierczek v. Lynch, 237 Neb. 469, 477, 466 N.W.2d 512, 517 
(1991). See, also, Long v. Hacker, 246 Neb. 547, 520 N.W.2d 
195 (1994). Res ipsa loquitur "is an exception to the general rule 
that negligence cannot be presumed" from the mere occurrence 
of an accident. Chism v. Campbell, 250 Neb. 921, 927, 553 
N.W.2d 741, 746 (1996). Chism further stated that "[t]he crucial 
question in any res ipsa loquitur situation is whether the doctrine 
applies at all." Id. at 928, 553 N.W.2d at 746.  

In order that the doctrine of res ipsa loquitur may be 
invoked, it must be shown that the occurrence is one which 
would not, in the ordinary course of things, happen in the 
absence of negligence; the instrumentality which produces 
the occurrence is under the exclusive control and manage
ment of the alleged wrongdoer; and there is an absence of 
explanation by the alleged wrongdoer.  

Roberts v. Weber & Sons, Co., 248 Neb. 243, 247, 533 N.W.2d 
664, 667-68 (1995). See, also, Darrah v. Bryan Memorial Hosp., 
253 Neb. 710, 571 N.W.2d 783 (1998). "Res ipsa loquitur allows 
the inference of the defendant's negligence because the inference 
'is probable and more plausible than any other explanation pro
pounded. . . ."' Swierczek, 237 Neb. at 477, 466 N.W.2d at 517.  

[6,7] "Thus, res ipsa loquitur is not a matter of substantive law, 
but, as a form of circumstantial evidence, is a procedural matter." 
Anderson, 240 Neb. at 880, 485 N.W.2d at 176. The Roberts 
court listed three elements which the plaintiff must prove in order 
to invoke the doctrine of res ipsa loquitur: (1) The occurrence is 
one which would not, in the ordinary course of things, happen in 
the absence of negligence; (2) the instrumentality that produced 
the occurrence was under the exclusive control and management 
of the defendant; and (3) there is an absence of an explanation by 
the alleged wrongdoer. The Roberts court went on to analyze the 
facts of that case under these three elements. Below, we shall 
attempt to do so in the case at hand.
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First, we observe that the trial court appears to have resolved 
the case under the second element. The trial court cited Darrah 
in support of the statement: "They [the Koches] must show that 
there was no possibility that a third party, not [Norris], could 
have caused the injury." Of course, the evidence does not show 
there is no possibility that a third party could have caused the 
injury. Clearly, the Koches could not carry that burden, and 
therefore the trial court granted Norris' motion for a directed 
verdict. For the reasons stated below, we do not believe the 
Koches have the burden assigned to them by the trial court. We 
shall proceed to analyze this case under the three elements for 
the application of res ipsa loquitur listed above.  

Was Occurrence One Which Would Not, in Ordinary Course of 
Things, Happen in Absence of Negligence? 

We find no Nebraska cases either applying or refusing to 
apply the doctrine of res ipsa loquitur to the situation where a 
powerline falls and damages a plaintiff. In secondary authori
ties, we find the following authoritative statement: 

The doctrine of res ipsa loquitur finds frequent applica
tion in electrical cases where the circumstances of the acci
dent are such as to create a presumption or inference of 
negligence. . . . So the fact that wires carrying a dangerous 
current of electricity have broken or sagged or become 
detached from their poles and caused injury is generally 
held to raise a presumption of negligence, although there is 
authority to the effect that the doctrine does not apply in 
such case.  

29 C.J.S. Electricity § 66(2) at 1145-47 (1965). The only case 
cited in support of the minority view referred to in the last line 
of the above quote was Derrick v. Harwood E. Company, 268 
Pa. 136, 111 A. 48 (1920). In that case, the plaintiff claimed a 
defective transformer caused a fire in the plaintiff's building, 
and the court stated the doctrine of res ipsa loquitur could not be 
applied unless the electric current was transferred only via the 
defendant's wire, but the evidence showed that for part of the 
distance, the transfer was over the plaintiff's wires.  

It is declared to be a matter of common knowledge that 
high-voltage wires do not ordinarily fall upon the highway
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without negligence on the part of those in control of such 
wires, and in order to overcome the prima facie case pre
sented when injury occurs by coming in contact with a 
fallen wire, the company must make a showing of the con
dition of the wire at the time it fell, as well as a showing of 
proper installation.  

27A Am. Jur. 2d Energy and Power Sources § 445 at 332 (1996).  
We have made a thorough search for cases from other juris

dictions that might shed light upon whether the facts in this case 
satisfied the first element of res ipsa loquitur. We find these 
cases usually turn upon whether the facts in evidence show the 
line could have fallen without negligence on the part of the 
defendant. Frequently, the outcome of the cases is determined 
by whether an act of nature or of some third party could have 
caused the line to fall. This analysis is properly considered 
under the second element of res ipsa loquitur, but it is so inter
twined with the facts properly considered under the first issue 
that we are reviewing in our analysis under the first element.  

The recent case of Cosgrove v. Commonwealth Edison Co., 
315 Ill. App. 3d 651, 734 N.E.2d 155, 248 Ill. Dec. 447 (2000), 
held res ipsa loquitur was not applicable to a fallen powerline 
for the stated reason that powerlines may fall without negligence 
of the power company, but the evidence in that case showed that 
there was a strong storm and rain shortly before the line went 
down and that a fire captain testified those "things" could have 
brought down the line. A somewhat similar holding was pro
nounced in Rajabi v. Potomac Elec. Power Co., 650 A.2d 1319 
(D.C. 1994), where a large glass globe from an overhead 
street light fell and hit the plaintiff. Res ipsa loquitur was held 
inapplicable upon the basis of intervening causes such as 
weather and traffic which made it impossible for the munic
ipality to have exclusive control over street lights. However, 
there was no evidence of traffic affecting the line.  

- In Spillars v. Louisiana Power & Light Co., 49 So. 2d 474 
(La. App. 1950), a boy was electrocuted and another was injured 
when they touched a wire that had been thrown over a powerline 
by the boys themselves or by some third person. Res ipsa 
loquitur was held not applicable to establish the power com
pany's negligence. In Rodela v. Southern California Edison
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Company, 148 Cal. App. 2d 708, 307 P.2d 436 (1957), a heavy 
transformer fell when a pole broke, and there was evidence that 
the pole broke because of heat from equipment that did not 
belong to the power company, causing the pole to burn and then 
break. The plaintiff appealed from a judgment for the defendant 
seeking a holding that res ipsa loquitur required the opposite 
judgment as a matter of law. Rodela held that whether facts 
existed for the doctrine to be applied was a fact question for the 
trier of fact. See, also, Loomis v. Toledo Rys. & L. Co., 107 Ohio 
St. 161, 140 N.E. 639 (1923) (court recognized that doctrine of 
res ipsa loquitur applies where poles and wires fell into street 
and injured persons and property lawfully traveling upon street; 
doctrine does not apply when there exists strong probability that 
injury was caused by act of God, that is, "vis major"); Olivares 
v. San Antonio Public Service Co., 134 S.W.2d 821 (Tex. App.  
1939) (res ipsa loquitur held not applicable because jury specif
ically found downed powerlines caused by lightning). Except 
for the Rajabi case, the evidence in all of these cases showed a 
likelihood that the falling line was due to the action of the 
weather or some third party.  

In several other cases, the plaintiffs were allowed to recover for 
damage done by a downed powerline on the basis of res ipsa 
loquitur where no explanation was available to explain why the 
line fell. See, Ledet et al. v. Lockport Power & Light Co., 15 La.  
App. 426, 132 So. 272 (1931) (power company held liable, but res 
ipsa loquitur not discussed; liability based upon company's fail
ure to have safety device which would have cut off power when 
line went down and for leaving wire down for more than 1 day); 
Burns v. Holyoke Street Railway, 253 Mass. 443, 149 N.E. 127 
(1925) (overhead trolley wire fell and woman was injured; res 
ipsa loquitur held to apply because according to common experi
ence overhead trolley wires do not fall without fault by defend
ant); Williams v. City of Canton, 138 Miss. 661, 103 So. 811 
(1925); Gray v. Union Elec. L. & P. Co., 282 S.W. 490 (Mo. App.  
1926) (defendant's downed line established prima facie case 
under res ipsa loquitur, but evidence that decedent voluntarily 
placed himself in dangerous situation prevented recovery); Faust 
v. Benton County PUD, 13 Wash. App. 473, 535 P.2d 854 (1975); 
Martin v. Power Co., 109 W. Va. 129, 153 S.E. 245 (1930) (res
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ipsa loquitur held to establish prima facie case sufficient to justify 
directed verdict for plaintiff because defendant made no showing 
of condition of wire or of its proper installation).  

In still other cases, res ipsa loquitur was applied to allow 
recovery notwithstanding that fact issues arose which, if estab
lished, would have made the doctrine inapplicable. See, Taylor v.  
Pacific Gas & Elec. Co., 57 Cal. App. 2d 11, 134 P.2d 12 (1943) 
(plaintiff claimed powerline fell and hit automobile and automo
bile hit power pole, but defendant claimed vehicle hit power pole 
causing wire to break); Manuel v. Pacific Gas & Elec. Co., 134 
Cal. App. 512, 25 P.2d 509 (1933) (issue existed whether boy's 
shooting at wire could have damaged it, but issue was held for 
jury); Tassin v. Louisiana Power & Light Company, 250 La.  
1016, 201 So. 2d 275 (1967) (power company suggested but did 
not prove other possible causes); Gas & Elec. Co. v. Waldsmith, 
31 Ohio App. 118, 166 N.E. 588 (1929) (evidence showed storm 
could have been act of God preventing application of doctrine, 
but evidence also showed wire fell before storm).  

The thread that runs through all of the above-cited cases, 
which is all the cases we found on the subject, is that powerlines 
do not normally fall without fault on behalf of the company that 
maintains them and that res ipsa loquitur is applied in the 
absence of a substantial, significant, or probable explanation (but 
this standard seems to vary from jurisdiction to jurisdiction).  
Generally in the cases which hold the doctrine does not apply, the 
reasons cited for that conclusion have to do with the powerlines 
not being under the exclusive control of the power company, 
which is really a consideration under the second element of res 
ipsa loquitur, or that the powerline was caused to be down by the 
act of the plaintiff, of nature, or of some third party, which is a 
reason usually treated under the third element of res ipsa 
loquitur. However, all of the above-cited cases seem to be based 
upon the proposition that, and the majority rule seems to be, if a 
powerline falls without explanation, then the fall is attributed to 
the power company if that line is under the exclusive control of 
the power company. In other words, powerlines do not, in the 
ordinary course of events, fall in the absence of negligence.  

The situation in Anderson v. Service Merchandise Co., 240 
Neb. 873, 485 N.W.2d 170 (1992), is similar to that of a powerline
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falling with no explanation. In Anderson, the plaintiff was hit 
when an overhead light fell upon her in a store. One defendant 
had contracted with the store to service and maintain the lights.  
The trial court granted summary judgment in favor of both 
defendants because neither had exclusive control of the light sys
tem in the store. The major question before the Anderson court 
concerned whether the defendants had exclusive control over the 
object which hit the plaintiff, which the trial court held the 
defendants did not. However, at this point, we cite the case for the 
little discussed point that the Supreme Court held: "'[I]n the ordi
nary course of things,' part of a light fixture attached to a build
ing's ceiling does not, in the absence of negligence, fall and injure 
an invitee." Id. at 881, 485 N.W.2d at 176. The doctrine was held 
applicable to establish a prima facie case against the store defend
ant, but not the defendant who had contracted to service the light.  

We believe wires attached to power poles are subject to the 
same principle. Almost everyone is aware of the thousands of 
miles of powerlines which are not expected to fall except when 
exposed to extreme weather. There was no claim by Norris that 
the 40-mile-per-hour wind was extreme. It seems clear that pow
erlines should be built and maintained so they do not fall with
out the intervention of nature or a person and that therefore if a 
line falls without explanation, it must have been negligently 
constructed or maintained. It would seem the cases recognize 
without articulating a principle that if any entity is to put some
thing in the air which has the potential to fall and injure or dam
age other people, the entity doing so is responsible to see that 
the "thing" is built and maintained so that without the interven
tion of nature or third persons the "thing" does not fall and 
injure somebody. Such a principle has the effect of tending to 
ensure that the "thing" is built and maintained properly and that 
when the "thing" falls, the responsible entity does not discard 
the "thing" into a Dumpster or destroy it by undisclosed testing 
before the injured party has an opportunity to learn if the "thing" 
was not safely built or maintained.  

Furthermore, such evidence as there is on the subject in this 
case is in accordance with that notion. Koch testified that the 
weather was sunny but windy. There is no evidence or claim that 
a 40-mile-per-hour wind in this area is abnormally high. Koch

464



KOCH v. NORRIS PUB. POWER DIST. 465 

Cite as 10 Neb. App. 453 

testified that he had never seen weather factors, except torna
does and ice storms, damage powerlines. Pollard admitted that 
powerlines do not ordinarily fall down and that something has to 
cause them to fall. The fact that Norris felt it necessary to intro
duce evidence of possible damages by vandals shooting the line 
show that Norris cannot seriously maintain that the line did not 
fall on its own without its being either built or maintained in a 
negligent manner. Norris does not contend that nature is a cause 
of the downed line in this case. We believe the effect of the act 
or possible act of a third party is properly considered under 
either the second or the third elements of res ipsa loquitur.  

We therefore conclude that the first of the three elements for 
the application of res ipsa loquitur is established.  

Was Instrumentality That Produced Occurrence Under 
Defendant's Exclusive Control and Management? 

This element is the element in which the trial court relied on 
Darrah v. Bryan Memorial Hosp., 253 Neb. 710, 571 N.W.2d 
783 (1998), to sustain Norris' motion for directed verdict. For 
support of that holding, the trial court stated that the Koches 
"must show that there is no possibility that a third party, not 
[Norris], could have caused the injury." In Darrah, the plaintiff 
sued a hospital for injuries received during a medical procedure 
and attempted to establish liability by the res ipsa loquitur doc
trine. However, the plaintiff had been under the care of three 
doctors, none of whom were considered agents of the hospital.  
The Darrah court traced the possibilities of negligence in the 
situation that the plaintiff was in and listed the acts which could 
have caused the plaintiff's injury for which the hospital would 
not be liable. While the Darrah court did make the statement 
that the plaintiff must prove there was "no possibility" the plain
tiff's injury was caused by a third party, the facts in that case 
show that the plaintiff's damages could have been caused by the 
act of the doctors caring for the plaintiff. This situation is hardly 
analogous to the situation in the case at hand.  

There is a long history of nonmedical cases which do not pro
hibit reliance upon the res ipsa loquitur doctrine because of a 
possibility that the act of someone else might have caused the 
injury. In Asher v. Coca Cola Bottling Co., 172 Neb. 855, 112
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N.W.2d 252 (1961), the doctrine was held to apply and therefore 
to support a finding that a bottling company was negligent when 
it sold and delivered a bottle of soda pop containing a mouse to 
a cafe several days before the cafe sold the bottle to the plain
tiff, notwithstanding the defendant's argument that a competitor 
or a prankster could have placed the mouse in the bottle and 
recapped it while the bottle was in the possession of the cafe.  
The Asher court noted that there was no evidence of tampering 
by anyone and that the jury had a reasonable basis for finding 
that the mouse was in the bottle when it was delivered to the 
cafe. This fact situation is analogous to Norris' claim that van
dals could have shot at the powerline.  

[8,9] The Nebraska Supreme Court has stated the following 
by quoting from a recognized authority: 

As further noted by Prosser and Keeton: "The plaintiff is 
not required to eliminate with certainty all other possible 
causes or inferences, which would mean that the plaintiff 
must prove a civil case beyond a reasonable doubt. All that 
is needed is evidence from which reasonable persons can 
say that on the whole it is more likely that there was neg
ligence associated with the cause of the event than that 
there was not. It is enough that the court cannot say that the 
jury could not reasonably come to that conclusion. Where 
no such balance of probabilities in favor of negligence can 
reasonably be found, res ipsa loquitur does not apply." 

Anderson v. Service Merchandise Co., 240 Neb. 873, 880, 485 
N.W.2d 170, 176 (1992). The Anderson court went on to state 
that if the doctrine applies the inference of negligence, it may, 
but need not, be drawn by the fact finder.  

In Brown v. Scrivner Inc., 241 Neb. 286, 488 N.W.2d 17 
(1992), the plaintiff was injured by an automatic door in the 
defendant's retail store. In reversing a summary judgment dis
missing the plaintiff's claim, the court said that in the ordinary 
course of things, automatic doors do not injure those who pass 
through them and that therefore a reasonable person could con
clude that negligence was associated with the malfunction of 
one. In that case, there was evidence to suggest that the defend
ant had had trouble with the door before on windy days. The 
court stated that the introduction of such evidence did not defeat
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the application of the doctrine by introducing evidence of spe
cific acts of negligence where the evidence leaves the cause of 
the accident in doubt or does not clearly show the cause.  

[10] In Harvey v. Metropolitan Utilities Dist., 246 Neb. 780, 
523 N.W.2d 372 (1994), the trial court found that a fire in the 
plaintiff's home was caused by a gas leak from a meter which 
the defendant had installed in the plaintiff's home a little over a 
month before the fire and explosion. The defendant argued that 
the doctrine of res ipsa loquitur could not be applied because the 
defendant did not have exclusive control of the gas meter. The 
Harvey court interpreted the Asher case as requiring that "the 
plaintiff prove either that there was no reasonable opportunity 
for tampering or that no actual tampering with the instrumental
ity occurred from the time the defendant controlled it until the 
time of the injury." 246 Neb. at 785, 523 N.W.2d at 376. The 
Harvey court also stated that based upon the dangerous nature of 
the natural gas, the defendant had a heightened duty of care. We 
also note that several of the cases from other jurisdictions 
assigned a similar heightened duty of care to power companies.  

In the case at hand, the evidence shows without dispute that the 
wire which fell was placed high into the air by Norris and that of 
course, it was obviously regularly charged with high voltage. To 
expect anyone to interfere with Norris' control, except perhaps by 
throwing or shooting something, is ridiculous. Pollard admitted 
that it was up to Norris to take care of the line, that its customers 
do not climb the line poles and it is common knowledge that peo
ple do not do so, and that no one except Norris employees and 
those entities it has contracts with are allowed to have any control 
over the line. Except for the possibility of vandalism, there is no 
reasonable possibility that the wire fell as the result of anything 
other than Norris' not properly building or maintaining the line.  
We conclude that for purposes of the doctrine of res ipsa loquitur, 
Norris had exclusive control and management of the powerline.  

Is There Absence of Explanation by Alleged Wrongdoer? 
The only explanation that Norris came up with was the possi

bility that either vandals or hunters damaged the line. The pos
sibility of damage from hunters or vandals seems weak at best.  
There is no evidence of vandals being in the area or that general
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vandalism was so common as to justify the assumption that van
dals shot the line. There is no evidence that the guns used by 
squirrel hunters or dove hunters are of a type that are likely to 
damage a high line, but general notions of hunting and the 
firearms used to accomplish it leaves us wondering what a gun 
of sufficient power to damage a high line would do to either a 
squirrel or a dove. To allow Norris to escape liability as a mat
ter of law solely upon the unsupported claim that vandals caused 
the break seems to allow the finder of fact to decide an impor
tant question on guess and speculation. In any case, recovery 
under res ipsa loquitur should not be denied as a matter of law 
solely as the result of that type of evidence.  

[11] In Roberts v. Weber & Sons, Co., 248 Neb. 243, 533 
N.W.2d 664 (1995), recovery for damages done by cattle that 
escaped onto a road was upheld based upon res ipsa loquitur. The 
Roberts court analyzed the facts in that case under the three ele
ments as we have done. The first element was held satisfied 
because the evidence showed that cattle do not ordinarily escape 
from pens such as the one maintained by the defendant in that 
case, and the second element was satisfied because the defend
ant's pens were clearly under the defendant's control. On the third 
element, the defendant offered evidence that the cattle escaped 
when a hinge on a gate broke, but the plaintiff offered evidence 
that that explanation was not credible. This issue was held to be 
one for the jury. We understand that the trial court first determines 
whether res ipsa loquitur applies as a matter of law under the three 
criteria articulated above, and if it does, then submits the infer
ence of negligence to the fact finder, who may accept or reject the 
inference as a factual determination of whether the defendant was 
negligent. See, also, Anderson v. Service Merchandise Co., 240 
Neb. 873, 485 N.W.2d 170 (1992). This would leave a determina
tion of liability in this case to the trier of fact, with or without the 
suggestion that acts of vandals or hunters were a cause.  

CONCLUSION 
For the reasons given, we find that the trial court should not 

have granted Norris' motion for a directed verdict. We therefore 
reverse, and remand for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.
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