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No. S$-92-1171: Major v. Major. Stipulation allowed; appeal
dismissed.

No. S-93-065: State v. Liebers. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. S-93-067: State v. Betke. Motion of appellee for
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No. A-91-251: Manion v. Manion, 2 NCA 644 (1993).
Petition of appellee for further review overruled.

No. A-91-260: Moore v. County of Scotts Bluff, 2 NCA 821
(1993). Petition of appellee for further review overruled.

No. A-91-275: Speedway Motors v. Commissioner of Labor,
3 NCA 6 (1993). Petition of appellant for further review
overruled.
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of appellant for further review overruled.

No. A-91-373: State v. Shaffer, 3 NCA 231 (1993). Petition
of appellant for further review overruled.

No. S-91-381: Cockrell v. Garton, 3 NCA 128 (1993).
Petition of appellant for further review sustained.
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716 (1993). Petition of appellant for further review sustained.
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further review overruled.
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of appellee for further review sustained.

No. S-91-847: Bethesda Found. v. Nebraska Dept. of Soc.
Servs., 3 NCA 686 (1993). Petition of appellant for further
review sustained.
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NCA 159 (1993). Petition of appellant for further review
overruled.
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2193 (1992). Petition of appellant for further review overruled.
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2193 (1992). Petition of appellee for further review overruled.

No. A-91-951: Wright & Souza, Inc. v. DM Properties, 3
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overruled.

No. S-91-958: State v. Rodriguez, 2 NCA 837 (1993).
Petition of appellant for further review sustained.

No. A-91-985: Thompson v. Koplin, 3 NCA 419 (1993).
Petition of appellant for further review overruled.

No. A-91-1005: State v. Harker, 2 NCA 102 (1993). Petition
of appellant for further review overruled.

No. A-91-1019: State v. Kovarik, 2 NCA 732 (1993). Petition
of appellant for further review overruled.

No. A-91-1124: State v. Lott, 2 NCA 551 (1993). Petition of
appellant for further review overruled.

No. A-91-1133: State v. Davis, 2 NCA 411 (1993). Petition of
appellant for further review overruled.

No. A-91-1153: State v. Tillman, 2 NCA 954 (1993). Petition
of appellant for further review overruled.

No. A-91-1158: Bailey v. Farmers Union Co-op Ins. Co., 1
NCA 2589 (1992). Petition of appellant for further review
overruled.

No. S-91-1192; State v. Gatson, 2 NCA 179 (1993). Petition
of appellant for further review sustained.

No. A-91-1193: State v. Joseph, 2 NCA 555 (1993). Petition
of appellant for further review overruled.

Nos. A-91-1195, A-91-1197: State v. Christiansen, 3 NCA
766 (1993). Petition of appellant for further review overruled.

No. A-91-1244: State v. Spulak, 2 NCA 559 (1993). Petition
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of appellee for further review overruled.

No. S-91-1256: State v. Gerstner, 2 NCA 565 (1993). Petition
of appellee for further review sustained.

No. A-91-1266: State v. Behm, 3 NCA 52 (1993). Petition of
appellee for further review overruled.

No. S-92-029: Lindsay Ins. Agency v. Mead, 1 NCA 2276
(1992). Petition of appellant for further review sustained.

No. A-92-061: Hiatt v. Harvard Housing Auth., 2 NCA 427
(1993). Petition of appellant for further review overruled.

No. A-92-065: State v. Zavorka, 2 NCA 324 (1993). Petition
of appellant for further review overruled on the merits.

No. A-92-078: State v. Banister. Petition of appellant for
further review overruled.

No. S-92-079: Aken v. Nebraska Methodist Hosp., 2 NCA
660 (1993). Petition of appellee for further review sustained.

No. A-92-099: State v. Davis, 2 NCA 858 (1993). Petition of
appellant for further review overruled.

No. A-92-107: State v. Shaddy, 2 NCA 866 (1993). Petition
of appellant for further review overruled.

No. S-92-137: State v. Windels, 2 NCA 283 (1993). Petition
of appellant for further review sustained.

Nos. A-92-145, A-92-146: State v. Jones, 2 NCA 439 (1993).
Petition of appellant for further review overruled.

No. A-92-149: State v. Kyle, 1 NCA 2617 (1992). Petition of
appellant for further review overruled.

No. A-92-163: State v. Hernandez, 3 NCA 703 (1993).
Petition of appellee for further review overruled.

No. A-92-171: Inre Interest of E.E.1. and G.L.1., 2 NCA 760
(1993). Petition of appellant for further review overruled.

No. A-92-171: Inre Interest of E.E.I. and G.L.1., 2 NCA 760
(1993). Petition of appellee for further review overruled.

No. S-92-183: State v. Wordekemper, 3 NCA 256 (1993).
Petition of appellant for further review sustained.

No. S-92-190: Beaman v. Cook Family Foods, 2 NCA 507
(1993). Petition of appellee for further review sustained.

No. A-92-194: State v. Maggard, 2 NCA 584 (1993). Petition
of appellee for further review overruled.

No. A-92-205: State v. Moore, 2 NCA 873 (1993). Petition of
appellant for further review overruled.
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No. A-92-212: Zitterkopf v. Scottsbluff Sash & Door, 2
NCA 595 (1993). Petition of appellant for further review
overruled.

No. A-92-225: State v. Shelby, 3 NCA 441 (1993). Petition of
appellant for further review overruled.

No. S-92-251: State v. Beverlin, 3 NCA 717 (1993). Petition
of appellee for further review sustained.

No. A-92-251: State v. Beverlin, 3 NCA 717 (1993). Petition
of appellant for further review overruled.

No. A-92-262: State v. Swanson, 2 NCA 777 (1993). Petition
of appellant for further review overruled.

No. A-92-284: State v. Rehms. Petition of appellant for
further review overruled.

No. A-92-285: State v. Carroll, 3 NCA 269 (1993). Petition
of appellant for further review overruled.

No. A-92-301: State v. Sterling, 2 NCA 976 (1993). Petition
of appellant for further review overruled.

No. A-92-314: State v. Ford, 2 NCA 895 (1993). Petition of
appellant for further review overruled.

No. A-92-377: State v. Austin, 3 NCA 301 (1993). Petition of
appellee for further review overruled.

No. S-92-382: State ex rel. Reitz v. Ringer, 2 NCA 688
(1993). Petition of appellee for further review sustained.

No. A-92-397: State v. Weaver, 3 NCA 314 (1993). Petition
of appellant for further review overruled.

No. A-92-404: Ackerman v. Nanfito, 2 NCA 982 (1993).
Petition of appellant for further review overruled.

No. A-92-404: Ackerman v. Nanfito, 2 NCA 982 (1993).
Petition of appellee for further review overruled.

No. A-92-414: State v. Dandridge, 3 NCA 572 (1993).
Petition of appellant for further review overruled.

No. A-92-417: State v. Plymate, 3 NCA 515 (1993). Petition
of appellant for further review overruled.

No. A-92-452: Eele v. Omaha Steel Castings Co., 2 NCA 987
(1993). Petition of appellant for further review overruled.

No. S-92-489: Anderson v. HMO Nebraska, 2 NCA 794
(1993). Petition of appellant for further review sustained.

No. 5-92-500: State v. Covarrubias, 2 NCA 993 (1993).
Petition of appellee for further review sustained.
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No. A-92-520: Fowler v. Lester Electric, 3 NCA 191 (1993).
Petition of appellant for further review overruled.

No. A-92-561: State v. Brhel, 3 NCA 470 (1993). Petition of
appellant for further review overruled.

No. A-92-614: State v. Rodriguez, 3 NCA 783 (1993).
Petition of appellee for further review overruled.

No. S-92-624: State v. Mitchell, 3 NCA 337 (1993). Petition
of appellee for further review sustained.

No. A-92-656: State v. Van Der Wege. Petition of appellant
for further review overruled.

No. A-92-676: State v. Camomilli, 3 NCA 481 (1993).
Petition of appellant for further review overruled.

No. A-92-697: Bedel v. Trinova Corp. Petition of appellant
for further review overruled.

No. A-92-715: In re Interest of Findley, 3 NCA 95 (1993).
Petition of appellant for further review overruled.

No. A-92-749: State v. Ingram. Petition of appellant for
further review overruled.

No. S-92-765: State v. Meints. Petition of appellant for
further review sustained.

No. A-92-766: State v. McMurray. Petition of appellant for
further review overruled.

No. A-92-801: State v. Schriner. Petition of appellant for
further review overruled.

No. A-92-819: Brown v. Brown. Petition of appellee for
further review overruled.

No. A-92-829: State v. Bryant. Petition of appellant for
further review overruled.

No. A-92-843: State v. Howard, 3 NCA 216 (1993). Petition
of appellee for further review overruled.

No. A-92-846: State v. Radil, 3 NCA 105 (1993). Petition of
appellant for further review overruled.

No. A-92-849: Guerrero v. Guerrero. Petition of appellant
for further review overruled.

No. A-92-874: State v. O’Brien. Petition of appellant for
further review overruled.

No. A-92-876: State v. Sacco, 3 NCA 869 (1993). Petition of
appellant for further review overruled.

No. A-92-898: In re Interest of B.J.M. et al., 3 NCA 791
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(1993). Petition of appellee for further review overruled.

No. A-92-952: State v. Ziemann. Petition of appellant for
further review overruled.

No. A-92-961: State v. Herringer. Petition of appellant for
further review overruled.

No. A-92-992: State v. Edwards. Petition of appellant for
further review overruled.

No. §-92-1102: State v. Livingston. Petition of appellant for
furtherreview sustained.

No. §-92-1103: State v. Livingston. Petition of appellant for
further review sustained.

No. A-92-1148: State v. Aubert. Petition of appellant for
further review overruled.

No. A-92-1149; State v. Aubert. Petition of appellant for
further review overruled.

No. A-93-108: In re Application of City of West Point.
Petition of appellant for further review overruled.

No. A-93-112: Curtis Tel. Co. v. Farrar. Petition of appellee
for further review overruled.

No. A-93-113: Curtis Tel. Co. v. Zak. Petition of appellee for
further review overruled.

No. A-93-116: State v. Weyerman, 3 NCA 3563 (1993).
Petition of appellant for further review overruled.
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JOHN A. FECHT, DIRECTOR, WAREHOUSE DEPARTMENT, NEBRASKA
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COOPERATIVE ELEVATOR, APPELLANT, V. THE BUNNELL Co., INC.,
APPELLEE.
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Filed March 19, 1993. No. S-90-506.

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to reach an
independent conclusion irrespective of the determination made by the trial
court.

2. Statutes: Legislature: Intent. In discerning the meaning of a statute, an appellate
court must determine and give effect to the purpose and intent of the Legislature
as ascertained from the entire language of the statute considered in its plain,
ordinary, and popular sense, it being the court’s duty to discover, if possible, the
Legislature’sintent from the language of the statute itself.

3. Statutes. In the absence of anything indicating to the contrary, statutory
language is to be given its plain and ordinary meaning; when the words of a
statute are plain, direct, and unambiguous, no interpretation is necessary or will
be indulged to ascertain their meaning,

4. Statutes: Legislature: Intent. The components of a series or collection of statutes
pertaining to a certain subject matter may be conjunctively considered and
construed to determine the intent of the Legislature so that different provisions
of an act are consistent, harmonious, and sensible.

Appeal from the Nebraska Public Service Commission.
Affirmed.
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Kuester, for appellant.
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CAPORALE,J.

Acting upon the complaint of appellee John A. Fecht,
director of the Warehouse Department of the Nebraska Public
Service Commission, the commission, pursuant to the
provisions of the Grain Dealer Act, Neb. Rev. Stat. §§ 75-901
through 75-909 (Reissue 1990), revoked the grain dealer’s
license held by the defendant-appellee buyer, The Bunnell Co.,
Inc. This action was taken because of the buyer’s failure to pay
the appellant seller, Swanton Cooperative Elevator, for corn the
latter had sold to the former. Subsequently, the commission
denied the seller recourse to the security the buyer had filed, an
irrevocable letter of credit. In challenging the denial, the seller
asserts, in summary, that the commission erred in determining
that it had not been notified in a timely fashion of the buyer’s
failure to pay. We affirm.

The buyer’s president and the seller’s manager had known
and dealt with each other over a period of 15 years, and they
entered into a contract whereunder the seller obligated itself to
sell 75,000 bushels of No. 2 yellow corn to the buyer for delivery
in January, February, and March 1989. The buyer in turn
obligated itself to pay a stated price per bushel.

Delivery of the corn commenced on February 3, 1989, and
the seller claims that it demanded payment on March 15, 1989.
While the buyer disputes that an actual demand for payment
was made on March 15, it agrees that it had ongoing contact
with the seller regarding the amount due. At a March 20
meeting called by the buyer, the buyer revealed to the seller that
it had suffered financial losses and as a consequence was unable
to pay the seller the amount due it.

There then remained between 12,000 and 13,000 bushels to
deliver on the contract. Because the buyer could obtain at least a
nickel a bushel more for the corn than could the seller, the
parties agreed that the buyer would take delivery of and sell the
remaining corn and pass the proceeds on to the seller. By March
24, 1989, the seller had delivered all of the 75,000 bushels of
corn it had contracted to sell. On June 27, 1989, the buyer paid
the seller the proceeds from the sale of the corn the seller had
delivered after the March 20 meeting. After giving the buyer
credit for that amount, the seller claims a balance due in excess
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of the buyer’s security.

The buyer remained in contact with the seller regarding the
buyer’s attempts to revitalize itself and pay the seller; not until
December 26, 1989, did the seller send a letter of complaint
against the buyer to the commission.

Although in an appeal from the commission this court
ordinarily examines the record to determine whether the
commission acted within the scope of its authority and whether
the evidence establishes that the order in question is not
unreasonable or arbitrary, In re Application of A Touch of
Class Limousine, Inc., ante p. 33, 497 N.W.2d 71 (1993),
and In re Application of Overland Armored Exp., 229 Neb.
524, 428 N.W.2d 166 (1988), the issues presented by the
assignments of error in this case are controlled by statute.
Statutory interpretation is a matter of law in connection with
which an appellate court has an obligation to reach an
independent conclusion irrespective of the determination made
by the trial court. Curry v. State ex rel. Stenberg, 242 Neb. 695,
496 N.W.2d 512 (1993); Northern Bank v. Federal Dep. Ins.
Corp.,242 Neb. 591,496 N.W.2d 459 (1993).

In discerning the meaning of a statute, an appellate court
must determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the
statute considered in its plain, ordinary, and popular sense, it
being the court’s duty to discover, if possible, the Legislature’s
intent from the language of the statute itself. Curry v. State ex
rel. Stenberg, supra; In re Interest of Powers, 242 Neb. 19, 493
N.W.2d 166 (1992). In the absence of anything indicating to the
contrary, statutory language is to be given its plain and ordinary
meaning; when the words of a statute are plain, direct, and
unambiguous, no interpretation is necessary or will be indulged
to ascertain their meaning. Curry, supra; Hamilton v.
Hamilton, 242 Neb. 687, 496 N.W.2d 507 (1993); State v.
Chambers, 242 Neb. 124, 493 N.W.2d 328 (1992). Further, the
components of a series or collection of statutes pertaining to a
certain subject matter may be conjunctively considered and
construed to determine the intent of the Legislature so that
different provisions of an act are consistent, harmonious, and
sensible. Smith v. Smith, 242 Neb. 812, 497 N.W.2d 44
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(1993); In re Interest of M.J.B., 242 Neb. 671, 496 N.W.2d 495
(1993).

Section 75-903 requires all grain dealers doing business in this
state to be licensed by the commission and further requires that
they file with the commission security in a sum equal to 4
percent of the dealer’s grain purchases in the preceding license
year, but not less than $25,000, the amount filed in this case, nor
more than $100,000.

Sectlon 75-905 provides:

(1) Except as provided in subsection (2) of this section,
no seller shall have recourse to the grain dealer’s security
unless the seller:

(a) Demands that payment from the grain dealer be
made within ten days of the date the grain dealer takes
possession of the seller’s grain;

(b) Negotlates any negotlable instrument issued as
payment for grain by the grain dealer within ten days of its
issuance; and

(¢) Notifies the commission within ten days of any
apparent loss to be covered under the terms of the grain
dealer’s security.

(2) When grain is delivered to a grain dealer in multiple
shipments comprising one contract, the seller shall not
have recourse to the grain dealer’s security unless the seller
notifies the commission within forty-five days of the date
of the first shipment of any apparent loss to be covered
under the terms of the grain dealer’s security.

Whatever else may be said regarding the time limits set
forth in subsection (1) of the foregoing statute, subsec-
tion (2) unambiguously provides that with respect to a
multiple-shipment contract such as the one at hand, a seller
wishing to maintain its right to make a claim against a grain
dealer’s security must structure the agreement so as to allow
completlon of the contract within time to recognize and notify
the commission of any “apparent loss” prior to the expiration
of 45 days from the first shipment. One obvious reason for such
a time limit is that without it, a contract for large amounts of
grain calling for deliveries over several months would routinely
produce the potential for claims over the amount of security
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required by the act. In any event, for whatever reason, the time
requirement is clear.

The uncontradicted evidence is that the seller did not meet
that requirement and delayed notice until more than 9 months
after the final delivery. The seller argues, however, that the
45-day time limit was tolled or rendered inoperative by virtue of
the buyer’s failure to provide it with a proper receipt giving
notice of that time limit.

Section 75-904 states: “Each grain dealer . . . upon taking
possession of grain from a seller shall issue a receipt to the seller
... . Such receipt shall show . . . (8) the provisions of section
75-905.” The regulations of the commission also require that
these provisions be shown in 8-point type or larger. 291 Neb.
Admin. Code, ch. 8, § 005.11H (1989).

The buyer admits that it did not furnish the seller a receipt
which called attention to the provisions of § 75-905. However,
while the buyer’s failure to give the seller a proper receipt may
have invested the commission with a basis for forfeiting the
buyer’s security and allowing claims in accordance with the
provisions of § 75-906, we do not find, nor are we directed to,
any language in the act which provides that the failure of a
dealer to give a proper receipt renders null and void the time
requirements of § 75-905.

Accordingly, the commission correctly determined that the
seller had no recourse to the buyer’s security; its order is
affirmed.

AFFIRMED.

ROBERT L. HOWARD, APPELLANT, V. CITY OF LINCOLN, APPELLEE.
497N.W.2d 53

Filed March 19, 1993. No. S-90-720.

I. Constitutional Law: Statutes: Ordinances: Appeal and Error. The
constitutionality of a statute or ordinance is a question of law; accordingly, the
Supreme Court is obligated to reach a conclusion independent of the decision
reached by the trial court.
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2. Due Process: Ordinances. Procedural due process requires that an ordinance
supply a person of ordinary intelligence a reasonable opportunity to know what
is prohibited and explicit standards for those who apply the ordinance.

3. Constitutional Law: Ordinances. Prohibitory ordinances often must speak in
somewhat general terms. Mere generality does not render such an ordinance
unconstitutionally vague.

4. Constitutional Law: Governmental Subdivisions: Municipal Corporations.
Neb. Const. art. 11, § I, which distributes state governmental powers to the
legislative, judicial, and executive branches, does not apply to the governing
bodies of municipalities. .

5. Municipal Corporations: Ordinances: Public Health and Welfare.
Municipalities may, via the police power, protect the public health through
ordinances that operate within legislative limits.

6. Municipal Corporations: Public Health and Welfare: Costs. A municipality may
validly assess the costs of abating health hazards against the property where the
hazard lies.

7. Due Process: Property: Notice. Due process requires that before being deprived
of a significant property interest, a person is entitled to notice and an
opportunity to be heard that is appropriate to the nature of the case.

8. Due Process. Depending on the importance of the interests involved, the
formality and procedure of a hearing may vary.

9. Due Process: Property. One cannot be said to be deprived of his property
without due process of law so long as he has recourse to the courts for the
protection of his rights.

Appeal from the District Court for Lancaster County: EARL
J. WiTTHOFE, Judge. Affirmed.

Robert Wm. Chapin, Jr., for appellant.

William F. Austin, Lincoln City Attorney, and Dana W.
Roper for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

Robert L. Howard appeals the district court’s dismissal of
the action he filed after the City of Lincoln (City) cut weeds on
his property. Howard sought damages under 42 U.S.C. § 1983
(1988), alleging that the municipal ordinance which authorized
the City to cut the weeds was unconstitutional. We affirm.

In June 1988, Howard, a resident of Lincoln, was notified by
the City that the vegetation on his property did not comply with
the city ordinances governing weed control. Under the
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applicable ordinances (Lincoln Mun. Code §§ 8.80.010 to
8.80.060 (1988)), if a landowner did not comply with trimming
requirements, the City could remove the weeds itself, assess the
costs to the landowner, and impose a criminal penalty for
noncompliance. Howard did not comply with the ordinances
following the notice.

On July 8, 1988, various city officials met with Howard at his
residence, discussing the violations of the ordinances. Howard
later received a second letter from the City demanding
compliance. Howard again failed to comply.

On July 29, 1988, the City cut the weeds. Howard then
received notice of a city council hearing to assess the costs for
trimming the weeds. Howard attended the hearing and
testified. The city council assessed costs of $52.41 for removal
of the weeds.

Howard then filed an action in the district court, alleging
that § 8.80.010 was unconstitutional and seeking damages
under § 1983. After trial, the court ruled that the ordinance was
not unconstitutional, found that Howard had violated the
ordinance, and dismissed the action.

Howard alleges that the district court erred in (1) not finding
that § 8.80.010 is unconstitutionally vague; (2) not finding that
§ 8.80.010 unconstitutionally delegates power from one branch
of government to another; and (3) not finding that the City
denied Howard’s due process rights and violated his civil rights,
as guaranteed by the U.S. Constitution and § 1983.

Howard’s attacks on the constitutionality of the ordinance
are not declaratory in nature, nor can they be, for he has failed
to serve the Attorney General with a copy of the proceeding, as
required by Neb. Rev. Stat. § 25-21,159 (Reissue 1989). We thus
address the challenges as they bear on Howard’s claim for
damages.

Under § 1983, a suit for redress may be brought against a
person who, under color of a state statute or ordinance,
subjects the complaining party to a deprivation of his or her
constitutional rights, privileges, or immunities. Consequently,
to recover § 1983 damages from the City, Howard must show
that enforcement of the ordinance violated his constitutional
rights.
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The constitutionality of a statute or ordinance is a question
of law. See State v. Crowdell, 234 Neb. 469, 451 N.W.2d 695
(1990). With regard to questions of law, we are obligated to
reach a conclusion independent of the decision reached by the
trial court. Dowd v. First Omaha Sec. Corp., 242 Neb. 347, 495
N.W.2d 36 (1993).

We also note that when passing on the constitutionality of an
ordinance, this court begins with a presumption of validity.
Therefore, the burden of demonstrating the constitutional
defect rests with the challenger. City of Lincoln v. ABC Books,
Inc.,238 Neb. 378, 470 N.W.2d 760 (1991).

Howard first asserts that the city ordinance is vague in that it
fails to adequately define which vegetation violates its terms.
His argument, however, is less than clear as to how the alleged
vagueness violated his rights. Presumably, Howard is alleging
that his due process rights were violated because the ordinance
enabled the City to cut vegetation that he regarded as useful and
then to assess the costs to him.

Section 8.80.010 provides, in relevant part:

It shall be the duty of every owner of real estate in
[Lincoln] to cut and clear, or clear, such real estate,
together with one-half (1/2) of the streets and alleys
abutting thereon, of all weeds or worthless vegetation
whenever such weeds or worthless vegetation shall extend
more than six (6) inches above the ground. Such weeds or
worthless vegetation shall be cut so as not to extend more
than six (6) inches above the ground.
(Emphasis supplied.)

Howard alleges that the ordinance does not define “weeds or
worthless vegetation” adequately and that, therefore, the
ordinance is unconstitutionally vague. We disagree.

Procedural due process requires that an ordinance supply
“(1) a ‘person of ordinary intelligence a reasonable opportunity
to know what is prohibited’ and (2) ‘explicit standards for those
who apply [it].” ” ABC Books, Inc., 238 Neb. at 382, 470
N.W.2d at 764 (quoting Grayned v. City of Rockford, 408 U.S.
104, 92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972)). Furthermore,
when evaluating an ordinance for vagueness, we do not seek
mathematical certainty, but, rather, “ ¢ “flexibility and
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reasonable breadth . . . > * ” ABC Books, Inc., 238 Neb. at
382,470 N.W.2d at 764.

We encountered a situation strikingly similar to the one
presently before us in Greenwood v. City of Lincoln, 156 Neb.
142, 55 N.W.2d 343 (1952), overruled in part, Brown v. City of
Omaha, 183 Neb. 430, 160 N.W.2d 805 (1968). In Greenwood,
the plaintiffs sued the City of Lincoln for damages after the city
cut the vegetation on the plaintiffs’ property—including a
number of raspberry bushes which were surrounded by tall
weeds and grasses. The city had acted pursuant to an ordinance
which required landowners to cut and clear all “weeds and
worthless vegetation” from their property. Id. at 144, 55
N.W.2d at 344.

Although we directed that the plaintiffs’ case be dismissed on
grounds of sovereign immunity, we addressed the language of
the applicable ordinance. In doing so, we repeated the
following: * ‘The word “weed” has a common, everyday,
meaning to the mind of every man. . . . [T]he right of the
defendant to grow weeds upon his city lot is subordinate to the
right of society that he shall not do so, because he would
thereby endanger the health of others. . . .’ ” Id. at 148, 55
N.W.2d at 346 (quoting City of St. Louis v. Galt, 179 Mo. 8,77
S.W. 876 (1903)).

We are similarly convinced today that the language “weeds
or worthless vegetation” carries a common enough meaning
that it does not violate the constitutional rights of Lincoln’s
citizenry. As the City correctly points out, if the ordinance listed
every type of prohibited vegetation by its scientific name, the
ordinance would be extremely confusing to citizens—save,
perhaps, horticulturalists. And while enforcement of the
ordinance ultra vires would be subject to attack, potential for
abuse does not render the ordinance unconstitutionally vague.
See Neb. Rev. Stat. § 15-268 (Reissue 1991) (providing the
statutory grant of power for the weed ordinance).

The ordinance provides definitions that are not confusing to
the average citizen. Thus, any “vagueness” in the language does
not work a constitutional violation on Howard. Likewise, the
ordinance adequately instructs city officials with regard to their
duties. See §§ 8.80.010and 8.80.020.
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Courts in other jurisdictions have also found that ordinances
or statutes may, and sometimes must, describe the targets of
their prohibition in general terms. See, e.g., Grayned v. City of
Rockford, 408 U.S. at 108 (holding that an ordinance which
prohibited any noise which “ ‘tends to disturb the peace’ ” of a
school was not unconstitutionally vague); Hubenthal v. County
of Winona, 751 F.2d 243 (8th Cir. 1984) (holding that an
ordinance prohibiting “junkyards” was not unconstitutionally
vague); Lundquist v. City of Milwaukee, 643 F. Supp. 774
(E.D. Wis. 1986) (holding that an ordinance prohibiting
“weeds” over 1 foot in height was not unconstitutionally
vague); Buhler v. Stone, 533 P.2d 292 (Utah 1975) (noting that
legislation often must use general terms when describing certain
conditions).

Lincoln’s weed ordinance must also speak in somewhat
general terms. Mere generality does not render the ordinance
unconstitutionally vague. Howard’s first assignment of error is
without merit.

Howard next argues that the ordinance violates the Nebraska
Constitution because it is the result of an improper delegation
of authority from the Legislature and because it allows the City
to improperly delegate certain powers to its departments.
Again we disagree.

We first note that Neb. Const. art. II, § 1, which distributes
state governmental powers to the legislative, judicial, and
executive branches, does not apply to the governing bodies of
municipalities. See State v. Ure, 91 Neb. 31, 135 N.W. 224
(1912). We thus concern ourselves only with Howard’s
argument that the Legislature inappropriately delegated
nonlegislative powers to the City.

In his only delegation argument sufficiently clear to address,
Howard argues that because § 15-268 empowers the City to
assess the costs of cutting the weeds to the landowner, it confers
a nonlegislative power on the City, the power to hear assessment
proceedings, and therefore violates article II, § 1. Howard’s
argument is untenable.

While it is true that the Legislature may not constitutionally
delegate powers that it does not possess, municipalities clearly
may, via the police power, protect the public health through
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ordinances that operate within legislative limits. See, McCrea v.
Cunningham, 202 Neb. 638, 277 N.W.2d 52 (1979); Whelan v.
Daniels, 94 Neb. 642, 143 N.W. 929 (1913). The control of
weeds within the corporate limits of a municipality is an
acceptable exercise of this power. Greenwood v. City of
Lincoln, 156 Neb. 142, 55 N.W.2d 343 (1952), overruled in part,
Brown v. City of Omaha, 183 Neb. 430, 160 N.W.2d 805 (1968).
Moreover, under the police power, the municipality may validly
assess the costs of abating health hazards against the property
where the hazard lies. See Patrick v. City of Omaha, 1 Neb.
(Unoff.) 250, 95 N.W. 477 (1901). See, also, Paterson v. Fargo
Realty Inc., 174 N.J. Super. 178, 187, 415 A.2d 1210, 1214
(1980) (stating that there is “no constitutional impediment to
making a landowner personally responsible for the reasonable
cost of abating hazardous conditions existing on his
property”).

In Bosselman, Inc. v. State, 230 Neb. 471, 432 N.W.2d 226
(1988), we noted that, with regard to legislative delegations to
local governing bodies, “ ¢ “[w]here the Legislature has
provided reasonable limitations and standards for carrying out
the delegated duties, there is no unconstitutional delegation of
legislative authority.” * ” Id. at 476-77, 432 N.W.2d at 230
(quoting Ewing v. Scotts Bluff Cty. Bd. of Equal., 227 Neb.
798, 420 N.W.2d 685 (1988)). When viewed in its entirety,
§ 15-268 adequately provides limitations and standards for the
carrying out of the statute’s duties.

We first note that under § 15-268, cities of the primary class
“may” implement the provisions of the section. (Emphasis
supplied.) If a city so chooses, the statutory duties are clearly
laid out. The city may require removal of “weeds and worthless
vegetation,” which language, as we have previously discussed,
provides sufficiently clear guidance for local officials. The
statute also describes the events to take place in the event of
noncompliance, including assessing the costs of removal
against the property. The statute provides reasonable standards
and limitations for cities which choose to enact weed-related
ordinances. Thus, the statute does not violate constitutional
standards regarding delegations of legislative power and does
not violate Howard’s constitutional rights.
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We finally turn to Howard’s argument that the City’s actions
violated procedural due process, as guaranteed by U.S. Const.
amend. XIV and Neb. Const. art. I, § 3. Howard alleges that he
was deprived of property—his vegetation and the $52.41
assessment—without being given a fair hearing before each
deprivation.

The protections of procedural due process attach when there
has been a deprivation of a significant property interest. See
Boddiev. Connecticut,401 U.S. 371,91 S. Ct. 780,28 L. Ed. 2d
113 (1971). If such an interest is shown, due process requires
notice and an opportunity to be heard that is “ ‘appropriate to
the nature of the case.” ” 401 U.S. at 378. See, also, Goldberg v.
Kelly, 397 U.S. 254, 90 S. Ct. 1011, 25 L. Ed. 2d 287 (1970);
Kirshen v. Kirshen, 227 Neb. 479, 418 N.W.2d 558 (1988).
Assuming, arguendo, that Howard’s interest in the weeds was
significant enough to invoke due process protections, we
address the sufficiency of the process he was afforded.

After a notice demanding compliance was sent, several city
officials met with Howard at his home to discuss the vegetation.
Among the attendees were Howard, the director of public
works, the city weed inspector, and a party who transcribed the
discussion. Howard was allowed to state his reasons for
noncompliance at the meeting. Six days after the meeting, the
city officials notified Howard of their decision, stating that
they would cut the weeds. Howard took no action to enjoin the
efforts.

Howard argues that he should have been afforded a more
formal hearing before the weeds were cut. His contention is
without merit. All that is required is a meaningful opportunity
to be heard, in a manner appropriate to the case. Boddie, supra.
Howard received that process.

Depending on the importance of the interests involved, the
formality and procedure of the hearing may vary. Id. Howard’s
interest in the weeds simply did not merit a full evidentiary
hearing. See Sobocinski v. City of Williamsport, 13 Pa.
Commw. 425, 319 A.2d 697 (1974). See, also, Pope v. City of
Houston, 559 S.W.2d 905 (Tex. Civ. App. 1977).

We do not intimate that the City could cut any type of
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vegetation without providing a more formal hearing. However,
the vegetation that was trimmed more closely resembled a briar
patch than a bed of prize roses. As verified by an agronomist
holding a Ph.D., 17 forms of vegetation found on Howard’s
property were described as “weeds” in a text on the subject and
apparently grew unchecked and randomly. Although Howard
did state that he had eaten the produce of some of the plants,
the record is devoid of any evidence that Howard cultivated the
vegetation or that it could be ascribed value significant enough
to warrant a more formal hearing than Howard received.

At the “pre-cutting” meeting, Howard was asked why he
determined that the vegetation had value. Howard’s answer
failed to import any worth to the vegetation other than as
“ground cover.” The City relied on the minutes of that meeting
in deciding whether to proceed with the cutting. The record
indicates that Howard was given sufficient procedural
protections before his weeds were cut; due process was not
‘'offended. See, Boddie, supra; Goldberg, supra.

We now turn to the $52.41 assessment. It is clear that the
assessment constituted a significant property interest and thus
invoked due process protections. In Kirshen, 227 Neb. at 481,
418 N.W.2d at 560, we stated: “Due process has been held to
require that adjudication be preceded by notice and an
opportunity to be heard which is fair in view of the
circumstances and conditions existent at the time.”

Howard does not contest the sufficiency of his notice; he
received two notices before the weeds were cut and another
before the assessment hearing. His arguments therefore focus
on the fairness of the assessment hearing. He points out that in
1987 he was found not guilty in a criminal proceeding based on
noncompliance with the weed ordinance. Howard reasons that
because he was found not guilty after a trial in that action and
because the city council hearing resulted in an assessment of
costs to him, the city council hearing was not fair. Howard’s
argument is meritless. '

Although Howard was entitled to due process, we need not
determine whether the assessment hearing afforded him such
process. In In re Water Appropriation Nos. 442A, 461, 462, and
485,210 Neb. 161, 166, 313 N.W.2d 271, 275 (1981), we stated:
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“ ‘One cannot be said to be deprived of his property without
due process of law so long as he has recourse to the courts for
the protection of his rights. . .’ ” (Emphasis supplied.)
(Quoting Dawson County Irrigation Co. v. McMullen, 120
Neb. 245,231 N.W. 840 (1930).) See, also, Koepp v. Jensen, 230
Neb. 489, 432 N.W.2d 237 (1988). Howard had such recourse,
yet chose not to exercise it.

Under Neb. Rev. Stat. § 15-1201 (Reissue 1991), Howard
was entitled to appeal the city council’s ruling; he did not. Had
he desired a more indepth hearing, such an avenue was
available at the district court level. See id. He should not be
heard to complain now about the inadequacies of the
assessment hearing.

Furthermore, Howard received a full hearing when he
brought this action for damages. In its order, the district court
specifically found that the assessment was not a penalty and
was intended only to recoup the costs of cutting the weeds.
Nothing in the record causes us to disagree with the court on
this point.

The district court correctly found that § 8.80.010 was not
unconstitutionally vague and that the ordinance did not result
from, or work, an unconstitutional delegation of powers. The
court was also correct in finding that the City’s actions did not
deprive Howard of due process. We affirm the judgment of the
district court in all respects.

AFFIRMED.

WEeNDIKYLE LODDEN, APPELLEE, V. TERRY JOE LODDEN,
APPELLANT.
497N.W.2d 59

Filed March 19,1993. No. S-90-897.

Appeal from the District Court for Seward County: BRYCE
BarTu, Judge. Affirmed.

Tom F. Wilson for appellant.
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Robert I. Blevens, of Blevens & Jacobs, for appellee.

HasTings, C.J., WHITE, CAPORALE, FAHRNBRUCH, and
LANPHIER, JJ., MERRITT, D.J., and CoLwELL, D.]J., Retired.

PER CuURIAM.

In 1990, Wendi Kyle Lodden (wife) requested, on the
grounds that there had been a material change in circum-
stances, and later received, a modification of a 1980 marital
dissolution decree for child support for a daughter born of
wife’s marriage to Terry Joe Lodden (husband).

Under the 1980 decree, wife was awarded custody of the
daughter, then 1 year old, and husband was ordered to pay child
support in the amount of $200 per month.

On March 9, 1990, wife filed a petition for modification of
the decree, seeking an increase in child support. She alleged that
a change in circumstances had occurred after the 1980 decree,
resulting in an increase in the cost of care, education,
maintenance, and support of the daughter. Wife further alleged
a change in circumstances by virtue of the economic status of
the parties and the adoption of the Nebraska Child Support
Guidelines.

At trial, wife testified that she was employed and earned
approximately $20,000 per year. She also testified that
increased expenses related to raising the daughter included the
cost of music and dance lessons, food, clothing, and
prescription drugs. Husband testified that he was employed
and earned approximately $33,000 per year. He also testified
that he paid all of his daughter’s medical expenses that were
submitted to him and that he had remarried and had adopted
his present wife’s 10-year-old son. His present wife works as a
registered nurse and earns approximately $26,000 per year.
Husband offered two child support calculations, one showing
the net income and support calculations between him and his
former wife, and the second showing calculations regarding
him and his present wife for the support of their 10-year-old
son.

After considering the evidence, the court found that there
had been material changes in the circumstances of the parties
and modified the decree to require husband to pay child
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support in the amount of $300 per month.

Husband alleges that the district court erred (1) in finding
that there had been a material change in the circumstances of
the parties when wife failed to present evidence regarding the
circumstances of the parties at the time of the 1980 decree or to
substantiate the alleged changes in circumstances, and (2) in
failing to consider husband’s obligation to provide support for
the child of his second marriage in determining the proper
amount of support under the Nebraska Child Support
Guidelines.

“The standard of review for modification of a child
support order is de novo on the record, and the decision of
the trial court will be affirmed absent an abuse of
discretion. Sanchez v. Sanchez, 231 Neb. 963, 439 N.W.2d
82 (1989). When the evidence is conflicting in a child
support modification hearing, this court may give weight
to the fact that the trial court observed the witnesses and
accepted one version of the facts over another. See,
Dobbins v. Dobbins, 226 Neb. 465, 411 N.W.2d 644
(1987); Graber v. Graber, 220 Neb. 816, 374 N.W.2d 8
(1985).”

Lauenstein v. Lauenstein, 241 Neb. 521, 522, 489 N.W.2d 828
(1992) (quoting Schmitt v. Schmitt, 239 Neb. 632, 477 N.W.2d
563 (1991)).

“The paramount concern and question in determining child
support, whether in the initial marital dissolution action or in
proceedings for modification of a decree, is the best interests of
the child.” Schulze v. Schulze, 238 Neb. 81, 85, 469 N.W.2d 139,
142 (1991) (citing Dobbins v. Dobbins, 226 Neb. 465, 411
N.W.2d 644 (1987); Wagner v. Wagner, 224 Neb. 155, 396
N.W.2d 282 (1986)).

“Modification of child support is an issue entrusted to the
discretion of the trial court.” Dobbins v. Dobbins, 226 Neb. at
467, 411 N.W.2d at 645. Accord Wilson v. Wilson, 224 Neb.
589, 399 N.W.2d 802 (1987). “A proceeding to modify a
judgment for child support is not a retrial of the original case or
a review of the equities of the original decree.” Tworek v.
Tworek, 218 Neb. 808, 809, 359 N.W.2d 764, 765 (1984).
Accord Wagner v. Wagner, supra. “Modification of an award
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of child support is not justified unless the applicant proves that

a material change in circumstances has occurred since entry of

the decree or a previous modification.” Dobbins v. Dobbins,

226 Neb. at 467, 411 N.W.2d at 645. Accord Graber v. Graber,

220 Neb. 816, 374 N.W.2d 8 (1985). ‘

In Morisch v. Morisch, 218 Neb. 412, 413, 355 N.W.2d 784,

785-86 (1984), this court established the rule that
“[m]aterial change in circumstances” in reference to
modification of child support is analogous to modi-
fication of alimony for “good cause.” See Neb. Rev. Stat.
§ 42-365 (Cum. Supp. 1982); cf. Chamberlin v.
Chamberlin, 206 Neb. 808, 814, 295 N.W.2d 391, 395
(1980) (modification of alimony on account of a “change
of circumstances of a material and substantial nature”).
“Material change in circumstances” eludes precise and
concise definition. Courts may consider various factors to
determine if a material change in circumstances has
occurred. Among some of the factors or circumstances
considered by a court are a change in the financial
resources or ability to pay on the part of the parent
obligated to pay support, needs of the child or children for
whom support is paid, good or bad faith motive of the
obligated parent in sustaining a reduction of income, and
the duration of the change, namely, whether the change is
temporary or permanent. See 24 Am. Jur. 2d Divorce and
Separation §§ 1082-1088 (1983). Alteration and passage
from one condition to another is essential for a material
change in circumstances.

Accord, Schulze v. Schulze, supra; Wilson v. Wilson, supra;

Graberv. Graber, supra.

However, this court has also held that

if the changes are of the type that necessarily were in the
contemplation of the parties at the time the decree was
entered, even though material, such changes do not, of
themselves, justify a modification. For instance, it
obviously is in the contemplation of all of the parties in
every case that the children involved will grow older and
that their needs will therefore change. That fact, standing
alone, is not sufficient to justify a modification of a decree
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of dissolution.
Graberv. Graber,220Neb. at 819,374 N.W.2d at 10.

In Wagner, this court limited Graber, stating that the
anticipated changes must have been specifically noted on the
record at the time the decree was entered. See, also, Schmitt v.
Schmitt, supra. This court further held that “evidence of the
increased age of children alone will not furnish a satisfactory
basis for a modification of child support unless accompanied
by competent evidence of the actual increase in the cost of
maintaining the children.” Wagner v. Wagner, 224 Neb. at 157,
396 N.W.2d at 283. Accord Dobbins v. Dobbins, supra. In the
instant case, wife testified regarding the increased costs of
raising the daughter, thereby meeting the requirements of
Wagner.

Even if we were to accept husband’s argument that the
evidence is insufficient to show a change in circumstances for
the parties after the 1980 decree or to substantiate the alleged
changes in circumstances, husband’s argument that the
adoption of the Nebraska Child Support Guidelines is not a
material change in circumstances justifying a modification of
child support is without merit. In Schmitt v. Schmitt, 239 Neb.
632, 637, 477 N.W.2d 563, 566 (1991), this court held that
adoption of the Nebraska Child Support Guidelines, effective
October 1, 1987, does constitute ‘“a material change of
circumstances sufficient to justify consideration of proposed
modification of child support orders entered before that date.”
Accord, Lauenstein v. Lauenstein, 241 Neb. 521, 489 N.W.2d
828 (1992); Phelps v. Phelps, 239 Neb. 618, 477 N.W.2d 552
(1991).

However, it should be noted that “[i]f the guidelines
constitute a material change of circumstances, the guidelines
must be used to determine the new support amount.” Schmitt v.
Schmitt, 239 Neb. at 638, 477 N.W.2d at 566. In the present
case, child support calculations pursuant to the Supreme Court
rules, based on the parties’ 1989 income tax returns, were
submitted by husband. In addition, husband offered calcu-
lations relating to the support of the son of his present wife.
Based on these calculations, and assuming that he was entitled
to take a deduction for the support of his present wife’s son,
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husband asserts that his monthly support obligation should be
$258 per month.

After the district court’s decision in Loddens’ case, the
Nebraska Child Support Guidelines were amended, so that
rather than providing a deduction for “[c]hild support paid for
children not of this marriage,” they allow a deduction only for
“[c]hild support previously ordered for children not of this
marriage.” Nebraska Child Support Guidelines, worksheet 1,
2(f). Therefore, absent evidence sufficient to rebut the
presumption established by the guidelines, the mere fact that
husband contributes to the support of his subsequently adopted
son will not affect his support obligation with respect to the
child of his previous marriage to wife. If we deduct the amount
which husband included for support of his son, husband’s
monthly share of support equals $299.62. The district court
ordered husband to pay $300 per month. Thus, although it is
not specifically noted in the record, it does appear that the
district court applied the guidelines in determining the increase
in child support. Moreover, in our de novo review, we can and
should apply the child support guidelines when sufficient
information is available. See, Stover v. Stover, 240 Neb. 391,
482 N.W.2d 244 (1992); Lauenstein v. Lauenstein, supra.

Although Czaplewski v. Czaplewski, 240 Neb. 629, 483
N.W.2d 751 (1992), might appear to contradict our holding in
this case, Loddens’ case is readily distinguishable. The decision
of a trial court with respect to a modification of child support
will be affirmed absent an abuse of discretion. In Czaplewski,
we held that the trial court did not err when it considered
evidence of the father’s duty to support the offspring of a
subsequent marriage because the child support guidelines are
merely a rebuttable presumption, not rules which must be
blindly followed regardless of the circumstances of the parties.

In the case at bar, we are faced with the opposite situation:
The trial court refused to consider the father’s duty to support
the son of his subsequent marriage. We are asked to find that
this was an abuse of discretion. The guidelines specifically
provide for a deduction of the amount of “[c]hild support
previously ordered for children not of this marriage.” They do
not provide for an automatic deduction for the support of
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children of subsequent marriages. Although a trial court may
consider the individual circumstances of the parent ordered to
pay support, it is not required to consider the parent’s duty to
support subsequent children. In the present case, unlike
Czaplewski, no evidence was offered at trial which tended to
show that the increase in child support for the daughter would
create a hardship for husband’s new family. Furthermore,
under husband’s calculations, he would provide more support
for the son of his present wife than he would provide for the
daughter of his former marriage.

Because we find no abuse of discretion by the trial court, the
trial court’s judgment, modifying Loddens’ 1980 decree, is
affirmed.

AFFIRMED.

MERRITT, D.J., concurring.

I concur with the result reached by the majority; however, 1
am troubled by the manner in which it has attempted to
distinguish Czaplewski v. Czaplewski, 240 Neb. 629, 483
N.W.2d 751 (1992).

Itis true that in Czaplewski, the trial court elected to consider
evidence of the father’s duty to support a child from a
subsequent marriage, while, in this case, the trial court elected
not to consider evidence of the father’s duty to support a child
from a subsequent marriage. The respective trial courts, for
whatever reason(s), approached the issue of duty to support
children of a subsequent marriage differently. The majority,
however, has not addressed the following language found in
Czaplewski: “In keeping with the spirit of the guidelines, the
trial court was correct in factoring into the child support
calculations the father’s offspring of his subsequent marriage.
Therefore, the calculations are correct and shall stand.” Id. at
631,483 N.W.2d at 752.

If it was not an abuse of discretion to correctly follow the
“spirit of the guidelines” in Czaplewski, then, conversely, it
must be an abuse of discretion not to correctly follow that spirit
in this case. In its holding today, the majority says this is not so.
Although the facts of Czaplewski and the instant case may be
readily distinguishable, the majority’s decision in this case is
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inconsistent with its holding in Czaplewski. Notwithstanding
the majority’s assertion, Czaplewski does not reflect that
evidence was offered at trial which tended to show that an
additional increase in the amount of child support would create
a hardship for the father’s new family, nor does Czaplewski
discuss the amount of the father’ child support obligation for
the children of his prior marriage vis-a-vis the amount he
provided for the child of his subsequent marriage.

It seems to me that the only way to eliminate this
inconsistency is to disapprove the preceding language from
Czaplewski and determine that, in this case, as in Czaplewski,
the trial court did not abuse its discretion.

NikoLAUS R. HANSL, APPELLANT, V. CREIGHTON UNIVERSITY,
APPELLEE.
497 N.W.2d 63

Filed March 19, 1993.  No. S-90-1066.

1. Motions for New Trial: Appeal and Error. A motion for new trial on the basis of
newly discovered evidence is addressed to the discretion of the trial court, and
unless an abuse of discretion is shown, the trial court’s determination will not be
disturbed.

2. New Trial: Evidence. Newly discovered evidence is not a ground for a new trial
when the exercise of due diligence before the trial would have produced it.

Appeal from the District Court for Douglas County:
LAWRENCE J. CorrIGAN, Judge. Affirmed.

E. Terry Sibbernsen and, on brief, Steven Lefler and
Barbara L. Flick, of Lefler & Flick, for appellant.

Ronald F. Krause and David A. Blagg, of Cassem, Tierney,
Adams, Gotch & Douglas, for appellee.

Hastings, C.J., BosLAUGH, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

FAHRNBRUCH, J.
The district court for Douglas County granted a summary



22 243 NEBRASKA REPORTS

judgment in favor of Creighton University in Nikolaus R.
Hansl’s lawsuit against the university for breach of contract and
negligence.
- Hanslthen filed a post-summary-judgment pleading, which

was overruled. Hansl has appealed that ruling to this court.

Although Hansl’s post-summary-judgment pleading is

labeled a “Motion for Reconsideration of Motion for Sum-
mary Judgment,” we conclude from its content that it is, in
fact, a motion for a new trial based upon alleged newly
discovered evidence.

We affirm the ruling of the district court.

FACTS

On July 1, 1985, Dr. Nikolaus R. Hansl, a faculty member at
Creighton University, entered into a settlement agreement with
Creighton, whereby Hansl would resign as a faculty member
and employee of the university. In exchange for Hansl’s
resignation, Creighton agreed, among other things, to provide
office and laboratory space for Dr. Hansl for a period of 2 years
and to “provide liability, fire and extended insurance coverage
on such office facilities and for the benefit of Hansl.”

After a 4-month absence, Hansl returned to his office in
November 1986 to find that a refrigerator in which he had
stored experimental compounds was unplugged and that the
compounds were destroyed. In connection with this incident,
Hansl sued Creighton on September 15, 1987, for breach of
contract and, in a second amended petition, for alleged
negligence as well.

On the basis of the pleadings, depositions, and exhibits, the
district court entered summary judgment in favor of Creighton
on June 28, 1990.

On July 5, 1990, Hansl filed in the district court a post-
summary-judgment pleading for new trial, pursuant to Neb.
Rev. Stat. § 25-1142 (Reissue 1989), wherein he claimed that
there was newly discovered evidence which could not, with
reasonable diligence, have been discovered and produced at the
hearing on the motion for summary judgment. Hansl’s motion
was overruled on October 1, 1990, and Hansl timely appealed
the overruling of that motion to this court.
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STANDARD OF REVIEW
A motion for new trial on the basis of newly discovered
evidence is addressed to the discretion of the trial court, and
unless an abuse of discretion is shown, the trial court’s
determination will not be disturbed. Miles v. Box Butte
County, 241 Neb. 588, 489 N.W.2d 829 (1992); Waite v. A. S.
Battiato Co., 238 Neb. 151,469 N.W.2d 766 (1991).

DISCUSSION

The record shows that Hansl’s “newly discovered evidence,”
described as “a package of memos,” consisted of several pieces
of correspondence between Hansl and various Creighton
personnel. Therefore, it is apparent that Hansl had knowledge
of these documents prior to the summary judgment hearing.
All of the documents were dated between 1976 and 1982, long
before Hansl’s petition in the present suit was filed.

Hansl has failed to show any reason why he could not have
produced this evidence at the summary judgment hearing, had
he chosen to do so. Newly discovered evidence is not a ground
for a new trial when the exercise of due diligence before the trial
would have produced it. See Miles v. Box Butte County, supra.

There being no factual basis for Hansl’s claim that his “newly
discovered evidence” could not have been discovered with the
exercise of due diligence before the summary judgment
hearing, the district court did not abuse its discretion in denying
Hansl’s motion for a new trial. The order of the district court is
affirmed.

AFFIRMED.

WHITE, J., not participating.
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Joun DAY CoMPANY, A NEBRASKA CORPORATION,ETAL.,
APPELLANTS, V. DoucLAS COUNTY BOARD OF EQUALIZATION,
DouGLAS COUNTY, NEBRASKA, APPELLEE.

497 N.W.2d 65

Filed March 19, 1993.  Nos. $-90-1092, S-90-1093, S-90-1094, $-90-1095, 5-90-1096.

1.

Taxation: Valuation: State Equalization Board: Jurisdiction. The State Board of
Equalization and Assessment deals in aggregates, and the State Board has no
jurisdiction to rule upon requests for the equalization of individual assessments.
Taxation: Valuation: Counties: Jurisdiction: Statutes. County boards of
equalization can exercise only such powers as are expressly granted to them by
statute, and statutes conferring power and authority upon a county board of
equalization are strictly construed.
Taxation: Valuation: Counties: Jurisdiction. Generally, taxpayers may question
either the assessed actual value of property, the lack of proportionate and
uniform valuation of property, or both issues in a proceeding before a county
board of equaliza[ion.
: . A county board of equalization is statutorily
empowered and authorized to equalize only those assessments of countywide
property of which the county has the authority to assess the value.
Taxation: Valuation: State Equalization Board: Jurisdiction. The authority to
equalize the assessments of property among the various counties in the state has
been reserved exclusively to the State Board of Equalization and Assessment.
Taxation: Valuation: Counties: Time. The power of a county board of
equalization to rectify the returns of assessors and change the assessments of
property which has not been omitted or undervalued has long been statutorily
limited to a set number of circumscribed days of each year.
Taxation: Valuation: Counties: Jurisdiction. County boards of equalization do
not have jurisdiction to consider the valuations of centrally assessed property in
arriving at the value of a taxpayer’s locally assessed personal property within a
particular county. By restricting the power of a county board to equalize only
those assessments over which it had authority to assess the value, Neb. Rev. Stat.
§ 77-1503.01 (Reissue 1990) took away the county board’s authority to increase
or decrease locally assessed property values in relation to other property located
within the county whose value is centrally assessed.

Appeals from the District Court for Douglas County: JAMES

A. BUCKLEY, Judge. Appeals dismissed.

Reed A. Grandgenett, of Gaines, Mullen, Pansing & Hogan,

for appellants.

James S. Jansen, Douglas County Attorney, Edwin T.

Lowndes, and John E. Huber for appellee.
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

The five appellants are Nebraska taxpayers which separately
own personal property located within Douglas County. In 1990,
appellant taxpayers timely filed protests with the Douglas
County Board of Equalization (county board), requesting that
their locally assessed personal property be valued at zero for tax
purposes, based on the Nebraska Constitution, the U.S.
Constitution, and recent rulings by this court regarding the
valuation of centrally assessed railroad, pipeline, carline
company, and agricultural property. The county board denied
the protests, based on its opinion that as a county board, it
lacked subject matter jurisdiction to consider centrally assessed
property valuations when determining the constitutionality of
locally assessed personal property valuations.

On July 6, 1990, appellant taxpayers filed petitions on appeal
in the Douglas County District Court. The county board
demurred to the petition based on claims of (1) lack of subject
matter jurisdiction, (2) a defect of party defendants, and (3) the
failure of the petition to state facts sufficient to constitute a
cause of action. The district court sustained the demurrers,
based on the county board’s asserted lack of jurisdiction, and
dismissed the petitions. Appellant taxpayers now appeal the
district court’s dismissal of their petitions, assigning only one
error: the court’s ruling that the Douglas County Board of
Equalization did not have jurisdiction to consider the valuation
of centrally assessed property located within Douglas County in
determining the constitutionality of the valuation of their
property located in Douglas County.

During the time relevant to when the protests were filed in
this action, the authority of Nebraska county boards of
equalization was governed by Neb. Rev. Stat. § 77-1501 et seq.
(Reissue 1990). As stated in § 77-1504:

The county board of equalization shall fairly and
impartially equalize the valuation of individual tracts,
lots, or parcels of real and personal property in the county
so that all real and personal property is assessed uniformly
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and proportionately. The county board of equalization
may consider and correct the assessment of any tract, lot,
or parcel of real property or the assessment of any or all
items of personal property by raising, after due notice has
been given to the owner or agent at his or her last-known
address, or by lowering the assessment of such property.
No action shall be taken by the county board of
equalization pursuant to this section before April-1 nor
after May 31 of each year.

For purposes of equalization of the valuation of any
protested real or personal property, the county board of
equalization shall make its adjustment so that the
valuation of the protested property compares to the
aggregate level of value of all taxable property in the
county.

Additionally, § 77-1503.01 stated that “[f]or purposes of
sections 77-1504 and 77-1506.02, parcels or items of property
or classes of property shall mean Jocally assessed land,
improvements, and personal property. Any property valued by
the Tax Commissioner shall not be subject to equalization by
the county board of equalization under sections 77-1504 and
77-1506.02.” (Emphasis supplied.)

Examples of property subject to valuation by the Tax
Commissioner include railroad personal property, see Neb.
Rev. Stat. § 77-601 (Reissue 1990), and public service entities,
including pipelines, see Neb. Rev. Stat. § 77-801 et seq.
(Reissue 1990).

Also at this time, the authority of the State Board of
Equalization and Assessment (State Board) was governed by
Neb. Rev. Stat. § 77-501 et seq. (Reissue 1990). In particular,
§ 77-505 required that

[t]he State Board of Equalization and Assessment shall
annually review the abstracts of assessments of real and
personal property submitted by the county assessors,
examine the valuation of all other property which is
valued by the state, and equalize such valuations for tax
purposes within the state. For this purpose the board shall
meet at the State Capitol as soon as the abstracts of
assessments have been submitted by the county assessors.
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The board shall have the power to adjourn from time to
time until the equalization process is complete.

Consistent with these statutes and our decision in Olson v.
County of Dakota, 224 Neb. 516, 398 N.W.2d 727 (1987),
appellant taxpayers argue that when a taxpayer protests the
taxation of property located in a particular county, the
taxpayer’s exclusive remedy is by protest to a county board of
equalization, then an appeal to the district court, and ultimately
an appeal to this court. Claiming that the district court erred in
determining that § 77-505 vests jurisdiction in the State Board,
appellant taxpayers assert that § 77-505 merely specifies the
roles of the State Board in dealing with intercounty equalization
and with centrally assessed taxpayers. Appellants emphasize
that there is nothing in the language of this statutory section
which prohibits a county board of equalization from examining
or considering the valuation of centrally assessed property
located within the county in determining whether the valuations
of property located exclusively within the county are uniform,
proportionate, and within constitutional limitations. Finally,
the appellants maintain that even though § 77-1503.01
prohibits a county board from equalizing centrally assessed
property, this statute does not prohibit a county board from
considering the State Board’s valuation of centrally assessed
property as a basis for comparison of property located
exclusively within Douglas County to ensure the constitutional
requirements of uniformity and proportionality.

Conversely, the county board argues that the statutory limits
on the types of property subject to equalization by the county
board in § 77-1503.01 prohibit a county board from equalizing
locally assessed property with property assessed by the State.
The county board asserts that under § 77-505, the State Board
has been granted the sole authority to equalize locally assessed
property with property that is valued by the State. Pointing out
that the State Board does not meet until after the county boards
have completed their duties, the county board emphasizes that
it would be hard pressed to equalize locally assessed property
with values that have yet to be determined by the State.

In contrast to the appellants’ assertions that they are barred
from appearing before the State Board, the county board
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maintains that appellant taxpayers should have appeared
before the State Board to demand equalization under the
provisions of § 77-510. Section 77-510 provided that
[flrom any final decision of the State Board of
Equalization and Assessment with respect to the valuation
of any real or personal property, any person, county, or
municipality affected thereby may prosecute an appeal to
the Supreme Court. Upon demand therefor, the board
shall prepare and certify a transcript of its records and
proceedings involved in such decision. Notice of intention
to obtain a review shall be filed within ten days from the
date of the order by the board, and when docketed the
cause shall be given precedence by the Supreme Court
over all civil cases.

The county board lastly asserts that even if the district court
erred in sustaining the demurrers based on its finding that the
county board lacked subject matter jurisdiction, the error was
harmless because the appellants also failed to state sufficient
facts to state a cause of action.

We recently addressed the separate jurisdictional powers
of the county and state boards of equalization in AT&T
Information Sys. v. State Bd. of Equal., 237 Neb. 591, 467
N.W.2d 55 (1991). In AT&T Information Sys., locally assessed
taxpayers requested the State Board to equalize their personal
property, but the State Board denied the claims for lack of
standing. Although we held that the taxpayers did have
standing to appear before the State Board, we found that the
State Board did not have jurisdiction to grant the relief sought.

We first noted that

[a] taxpayer has the right to have his property assessed at
actual value. If his property is assessed at a value in excess
of its actual value, or in excess of that value at which
others are taxed, then the taxpayer has a right torelief. . . .
In this regard, locally assessed taxpayers must seek relief
from the county board of equalization.

237 Neb. at 595,467 N.W.2d at 58.

We went on to observe that when the State Board reviews the
county abstracts,

the State Board deals only with the values of the taxable
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property of a county in the aggregate. . . . Thus, locally
assessed taxpayers do not have the right under § 77-506 to
request that the State Board equalize their individual
property, as part of a class or subclass, with a class or
subclass of centrally assessed property or similar property
in other counties.

237 Neb. at 595-96, 467 N.W.2d at 58.

Pointing out that the taxpayers in AT&T Information Sys.
had not appeared before the State Board to request adjustment
of the aggregate value of all taxable property in their counties,
but that the taxpayers had instead requested that the valuation
of all personal property in the counties be equalized with a
particular class or subclass of centrally assessed property, we
concluded by stating that

the State Board deals in aggregates, and . . . the State
Board has no jurisdiction to rule upon requests for the
equalization of individual assessments. The language of
§ 77-505 contemplates that centrally assessed property is
to be treated in the aggregate when the State Board
equalizes valuations “for tax purposes within the state.”

Although § 77-506 gives the State Board jurisdiction
“to increase or decrease the actual valuation of a class or
subclass of real or personal property of any county or tax
district,” that provision does not give the State Board
Jurisdiction to “pierce” the county abstracts before it at
the request of a locally assessed taxpayer to equalize the
specific property of all the taxpayers in a cognizable class
or subclass in a county with specific classes of similar
property throughout the state. In other words, under
§ 77-505, the State Board does not have jurisdiction to
rule upon requests for the equalization of individual
assessments. . ..

237 Neb. at 597, 467 N.W.2d at 59.

The decision in AT&T Information Sys. makes it clear that
appellants, as taxpayers seeking equalization of their individual
assessments, are precluded from seeking individualized relief
from the State Board. However, AT& T Information Sys. points
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out that appellants could appear before the State Board to
request adjustment .of the aggregate value of all taxable
property in Douglas County. The decision in AT&T
Information Sys. did not, however, indicate whether an
“aggregate assessment” from the State Board was the sole
remedy available for the taxpayers. Thus the determinative
question remaining from AT&T Information Sys. relevant to
this appeal is this: Can taxpayer owners of locally assessed
personal property who seek equalization of the individual
assessments on their property in consideration of centrally
assessed personal property valuations request relief from a
county board, or must they seek relief by way of aggregate
adjustments from the State Board?

County boards of equalization can exercise only such powers
as are expressly granted to them by statute, and statutes
conferring power and authority upon a county board of
equalization are strictly construed. Municipal University of
Omahav. County Board, 181 Neb. 881, 151 N.W.2d 924 (1967);
Stateexrel. City of Omaha v. Lynch, 181 Neb. 810, 151 N.W.2d
278 (1967). Even if appellants’ assertion were true that nothing
in the statutes governing the authority of county boards
of equalization expressly prohibits a county board from
“considering” centrally assessed property in assessing the value
of locally assessed property, appellants fail to point out any
express grant of authority that would permit such an act.

Generally, taxpayers may question either the assessed actual
value of property, the lack of proportionate and uniform
valuation of property, or both issues in a proceeding before a
county board of equalization. Chief Indus. v. Hamilton Cty.
Bd. of Equal., 228 Neb. 275, 422 N.W.2d 324 (1988). However,
the parcels or items of property or classes of property that a
county board may consider or of which it may correct the
assessment, as provided by § 77-1504, is limited by the language
of § 77-1503.01 to locally assessed land, improvements, and
personal property. Stated otherwise, a county board of
equalization is statutorily empowered and authorized to
equalize only those assessments of countywide property of
which the county has the authority to assess the value.
§§ 77-1503.01 and 77-1504. The authority to equalize the
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assessments of property among the various counties in the state
has been reserved exclusively to the State Board. § 77-505.

The power of a county board of equalization to rectify the
returns of assessors and change the assessments of property
which has not been omitted or undervalued has long been
statutorily limited to a set number of circumscribed days of
each year. Peter Kiewit Sons’ Co. v. County of Douglas, 161
Neb. 93, 72 N.W.2d 415 (1955); Fromkin v. State, 158 Neb. 377,
63 N.W.2d 332 (1954); Farmers Co-operative Creamery &
Supply Co. v. McDonald, 100 Neb. 33, 158 N.W. 369 (1916);
Sumner & Co. v. Colfax County, 14 Neb. 524, 16 N.W. 756
(1883); §§ 77-1502, 77-1504, and 77-1514. After the county
abstracts of assessments are finalized, they are submitted to the
State Board for review and equalization in relation to other
county- and State-assessed valuations. §§ 77-505, 77-506.01,
and 77-507.01. If a county board were to “consider” centrally
assessed property valuations in relation to locally assessed
property, as contemplated by the appellant taxpayers, it would
alter the intracounty-to-statewide progressive nature of
Nebraska’s equalization process. Either the centrally assessed
valuations to be “considered” would need to be previous years’
values, which would defeat the purpose of assessing present
values, or the county board would need to anticipate the
valuations yet to be centrally assessed by the State. Recognizing
that the requested relief appellants seek would create an
anachronism in the respective functions of the county and state
boards of equalization, we hold that Nebraska’s statutory
scheme of equalization does not confer such jurisdiction on the
county board.

Citing our decision in Banner County v. State Bd. of Equal.,
226 Neb. 236, 411 N.W.2d 35 (1987), appellants contend that a
county board of equalization may properly consider the values
of similarly situated property from outside the county in
valuing property located within the county. Appellant
taxpayers’ reliance on our decision in Banner County, supra, is
misplaced. The controversy in Banner County surrounded the
valuation of irrigated cropland for 1986. At issue was whether
the county board improperly considered the values of land in
adjoining counties, as set forth in the 1986 Nebraska
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Agricultural Land Valuation Manual, when it adjusted the
values of irrigated land in Banner County to achieve
intracounty equalization. The Nebraska Department of
Revenue compiled the land manual figures to reflect valuations
for all agricultural land in Nebraska for the year 1986. These
figures were made available to the county boards prior to the
time adjustments were to be reported to the State Board for the
1986 year. Nothing in the valuation procedure utilized by the
county board in Banner County required the county board to
attempt to equalize property values in consideration of either
previous years’ valuations or current centrally assessed
property valuations. Therefore, the actions of the county board
in Banner County are irrelevant to the circumstances on this
appeal and are not dispositive of the issues before us.

We hold that the county board did not have jurisdiction to
consider the valuations of centrally assessed property in
arriving at the value of appellant taxpayers’ locally assessed
personal property within Douglas County. By restricting the
power of a county board to equalize only those assessments
over which it had authority to assess the value, § 77-1503.01
took away the county board’s authority to increase or decrease
locally assessed property values in relation to other property
located within the county whose value is centrally assessed.
Furthermore, Nebraska’s scheme of assessments and
equalization contemplates concurrent valuations by each
county within a specific timeframe. These valuations are then
submitted by the county assessors to the State Board, which
proceeds to collectively equalize the aggregate values of
statewide taxable property. The grant of authority to a county
board contemplated by the appellants would distort this plan
and lead to disjointed intracounty and intercounty assessments
by both county and state boards of equalization.

In conclusion, § 77-1504 does not confer jurisdiction on the
county board to decrease the challenged assessed personal
property values as requested. Consequently, neither the district
court nor this court acquired jurisdiction over the matter, so the
appeals must be dismissed.

APPEALS DISMISSED.
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1. Public Service Commission: Appeal and Error. On an appeal to the Supreme
Court from an order of the Nebraska Public Service Commission,
administrative or legislative in character, the only questions to be determined are
whether the commission acted within the scope of its authority and whether the
order complained of is reasonable and not arbitrarily made.

2. Public Service Commission: Motor Carriers. The performance of unlawful
services does not necessarily render an applicant unfit to receive a certificate
from the Nebraska Public Service Commission to transport passengers, at least
where the record shows that there was no willful and intentional violation.

Appeal from the Nebraska Public Service Commission.
Affirmed.

James C. Webering for appellant.
Marshall D. Becker for appellees.
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FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

On November 1, 1990, A Touch of Class Limousine, Inc.,
filed an application with the Nebraska Public Service
Commission seeking to transport passengers and their baggage
by limousine in intrastate commerce between points in
Douglas, Sarpy, and Otoe Counties over irregular routes. The
application was later amended to exclude from the requested
authority the transportation of railroad train crews and their
baggage.

Protests directed at the restricted authority were filed by Old
Market Limousine Service, Inc.; Star Limousine, Inc.; and
Skip Citta Investments, Inc., doing business as Private Coach
Limousine Service, as well as Checker Cab Company, Yellow
Cab Company, and Happy Cab. Prior to the hearing, the three
cab companies withdrew their protests. They took no further
part in the proceedings and are not parties to this appeal.

In its order denying the application, the commission found
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as follows: (1) Applicant is not fit, willing, and able to properly
perform the service proposed and conform with the statutes
and rules of the commission thereunder; (2) the service
proposed will not be required by present or future public
convenience or necessity; (3) the application should be denied;
and (4) based on its admission of operating after having been
notified to cease and the evidence that it continued to operate
while the application was pending, A Touch of Class
Limousine, Inc., should be ordered to cease and desist from
operating in Nebraska intrastate commerce without a
certificate of public convenience and necessity. A Touch of
Class Limousine, Inc., appeals.

The applicant assigns four errors. Its first two assignments of
error, combined, state that the commission erred in failing to
require protestants to furnish documents and to answer
interrogatories directed to the protestants’ financial condition
and profitability, in failing to impose sanctions, and in failing to
strike certain testimony of protestants. Next, it alleges the
commission erred in finding that the proposed service would
not serve the public need and convenience. Last, it alleges the
commission erred in finding that applicant was unfit to provide
the service.

We will discuss the last assignment of error first, and as the
commission finding and order must be affirmed, discussion of
the remaining assignments is not necessary.

Neb. Rev. Stat. § 75-311 (Reissue 1990) states in part that

[a] permit shall be issued to any qualified applicant
therefor, authorizing in whole or in part the operations
covered by the application, if it appears after notice and
hearing from the application or from any hearing held
thereon that the applicant is fit, willing, and able properly
to perform the service of a contract carrier by motor
vehicle and to conform to the provisions of sections
75-301 to 75-322.04 and the lawful requirements, rules,
and regulations of the commission thereunder and that the
proposed operation, to the extent authorized by the
permit, will be consistent with the public interest by
providing services designed to meet the distinct needs of
each individual customer or a specifically designated class
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of customers as defined in subdivision (11) of section

75-302. Otherwise, such application shall be denied.
(Emphasis supplied.)

“On an appeal to the Supreme Court from an order of the

Nebraska Public Service Commission, administrative

or legislative in character, the only questions to be

determined are whether the commission acted within the

scope of its authority and whether the order complained

of isreasonable and not arbitrarily made.”
‘Neb. Public Service Commission v. Grand Island Mov. & Stor.
Co., Inc., 203 Neb. 356, 363, 278 N.W.2d 762, 767 (1979).
Accord Herman Brothers, Inc. v. Hennis Freight Lines, Inc.,
192 Neb. 258, 220 N.W.2d 230 (1974).

Applicant, A Touch of Class Limousine, Inc., is an Iowa
corporation and commenced operations in Iowa, as well as
intrastate operations to and from points in Nebraska,
approximately 7!/2 years prior to the hearing. The management
became aware in May 1990 that a certificate was necessary to
legitimize intrastate operations in this state. The applicant did
not cease operation. The notice of the illegal operation came
from a letter from the commission. Shortly after the receipt of
the letter, a commission inspector on a personal visit informed
applicant’s principals that it could not operate without a
certificate of authority. A letter from the enforcement branch in
December stated that the applicant was operating illegally and
warned the applicant that “illegal operations reflect upon the
fitness of a carrier when its application is considered.” The
applicant did not discontinue the service, and was shown to be
operating as late as the day before the hearing on March 7,
-1991.
In Groenewold v. Building Movers, Inc., 197 Neb. 187, 194,

247 N.W.2d 629, 633 (1976), we said:

We do not think that the performing of unlawful
services necessarily renders an applicant unfit to receive a
certificate at least where, as here, the record shows and the
commission has found that there was no willful and
intentional violation. Accordingly we cannot find that the
action of the commission was unreasonable and arbitrary.

It is the position of the commission that the willful action of
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the applicant in continuing service after at least three warnings
of illegal operation establishes that the applicant is unfit to hold
a certificate of convenience and necessity. We are unable to say
that the action of the commission was arbitrary or capricious.
Therefore, the decision of the commission is affirmed.
AFFIRMED.

NEBRASKA DEPOSITORY INSTITUTION GUARANTY CORPORATION,
A NEBRASKA CORPORATION, APPELLEE, V.FRANCISL. STASTNY ET
AL., DEFENDANTS AND THIRD-PARTY PLAINTIFFS, APPELLANTS AND
CROSS-APPELLEES, THE HARTFORD ACCIDENT AND INDEMNITY
COMPANY AND STATE OF NEBRASKA, DEPARTMENT OF BANKING,
THIRD-PARTY DEFENDANTS, APPELLEES, AND FIRST STATE BANK OF
DWIGHT, THIRD-PARTY DEFENDANT, APPELLEE AND
CROSS-APPELLANT.
497 N.W.2d 657

Filed March 26, 1993. No. S-89-1420.

1. Actions: Parties: Standing. In determining if a party is a real party in interest,
the focus of the inquiry is whether the party has standing to sue because the party
has some real interest in the cause of action, or a legal or equitable right, title, or
interest in the subject matter of the controversy. The purpose of the inquiry is to
determine whether the party has a legally protectable interest or right in the
controversy that would benefit by the relief to be granted.

2. Jury Instructions. When it becomes necessary for the court to give further
instruction to the jury while it is deliberating, the proper practice is to call the
jury into open court and to give any additional instructions in writing in the
presence of the parties or their counsel.

. A party’s right to a fair trial may be substantially impaired by jury
instructions that contain incorrect information, suggest an improper shift of the
burden of proof, misstate the law upon a vital issue, improperly single out or
give undue prominence to particular evidence or facts, contain inconsistencies,
or confuse or mislead the jury.

4. Jury Instructions: Appeal and Error. All jury instructions given must be read
together, and if, taken as a whole, they correctly state the law, are not
misleading, and adequately cover the issues supported by pleadings and
evidence, there is no prejudicial error necessitating a reversal.

. The refusal to give proper requested instructions, which are not
covered by other instructions which are given, is error.




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































