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APPELLATE DIVISION OF
THE DISTRICT COURT CASES

Upon consideration by the Supreme Court of Nebraska of
the records, briefs, and recommendations of the Appellate
Division of the District Court, the judgments in the following
cases were affirmed.

No. 87-1090, filed May 18, 1990: Lantis v. City of Omaha.
Appeal from the District Court for Douglas County: J. Patrick
Mullen, Judge. Heard before Whitehead, Thompson, and
Cheuvront, District Judges.

No. 88-126, filed June 22, 1990: Mason v. Douglas Cty.
Sheriff’s Merit Comm. Appeal from the District Court for
Douglas County: Paul J. Hickman, Judge. Heard before
Whitehead, Thompson, and Cheuvront, District Judges.

Nos. 88-153, 88-332, filed April 20, 1990: Stonestreet v.
Land. Appeal from the District Court for Hamilton County:
William H. Norton, Judge. Heard before Fuhrman, Howard,
and Mullen, District Judges.

No. 88-245, filed April 20, 1990: Trump v. Homestead
Trucking, Inc. Appeal from the District Court for Gage
County: William B. Rist, Judge. Heard before Reagan,
Endacott, and Olberding, District Judges.

No. 88-344, filed April 26, 1990: In re Estate of Walker.
Appeal from the District Court for Harlan County: Bernard
Sprague, Judge. Heard before Blue, Hickman, and Burkhard,
District Judges.

No. 88-399, filed May 18, 1990: Daedalus Constr. Co. v.
Wiekhorst Bros. Excavating & Equip. Co. Appeal from the
District Court for Douglas County: Theodore L. Carlson,
Judge. Heard before Rist, Bartu, and Garden, District Judges.

No. 88-410, filed April 26, 1990: Sukraw v. McDonald State
Bank. Appeal from the District Court for Lincoln County:
John P. Murphy, Judge. Heard before Blue, Hickman, and
Burkhard, District Judges.

(xvii)
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No. 88-412, filed June 22, 1990: Mitchell v. Douglas Cty.
Sheriff’s Merit Comm. Appeal from the District Court for
Douglas County: Lawrence J. Corrigan, Judge. Heard before
Whitehead, Thompson, and Cheuvront, District Judges.

No. 88-420, filed May 18, 1990: Saalfeld v. Saalfeld. Appeal
from the District Court for Saline County: Orville L. Coady,
Judge. Heard before Rist, Bartu, and Garden, District Judges.

No. 88-466, filed May 18, 1990: Petersen v. Stinger-
Albertsen Co. Appeal from the District Court for Dakota
County: Robert E. Otte, Judge. Heard before Blue, Hickman,
and Burkhard, District Judges.

No. 88-519, filed May 18, 1990: Childs v. Laramy, Inc.
Appeal from the District Court for Douglas County: Donald J.
Hamilton, Judge. Heard before Rist, Bartu, and Garden,
District Judges.

No. 88-564, filed June 22, 1990: Animal Clinic of McCook v.
Otto. Appeal from the District Court for Red Willow County:
Jack H. Hendrix, Judge. Heard before Warren, Coady, and
Riley, District Judges.

No. 88-567, filed June 15, 1990: Lemke v. Kotera. Appeal
from the District Court for Saunders County: William H.
Norton, Judge. Heard before Hamilton, Knapp, and Quist,
District Judges.

No. 88-594, filed July 20, 1990: Woods v. Woods. Appeal
from the District Court for Douglas County: Jerry M. Gitnick,
Judge. Heard before Hendrix, Sprague, and John P. Murphy,
District Judges.-

No. 88-649, filed July 20, 1990: Clark v. Union Pacific RR.
Appeal from the District Court for Douglas County: James M.
Murphy, Judge. Heard before Warren, Coady, and Riley,
District Judges.

No. 88-684, filed June 22, 1990: Benitez v. Chief Indus.
Appeal from the District Court for Scotts Bluff County: Alfred
J. Kortum, Judge. Heard before Warren, Coady, and Riley,
District Judges.

No. 88-760, filed May 4, 1990: Lehl v. Panhandle
Enterprises, Inc. Appeal from the District Court for Scotts
Bluff County: Alfred J. Kortum, Judge. Heard before
Fuhrman, Howard, and Mullen, District Judges.



APPELLATE DIVISION CASES Xix

No. 88-831, filed July 6, 1990: Hammel v. Transit Auth. of
City of Omaha. Appeal from the District Court for Douglas
County: Donald J. Hamilton, Judge. Heard before Warren,
Coady, and Riley, District Judges.

No. 88-849, filed June 8, 1990: Seger v. Federal Intermediate
Credit Bank. Appeal from the District Court for Holt County:
Ronald D. Olberding, Judge. Heard before Hamilton, Knapp,
and Quist, District Judges.

No. 88-857, filed July 20, 1990: Northwestern Steel & Supply
Co. v. Peony Park. Appeal from the District Court for Douglas
County: Theodore L. Carlson, Judge. Heard before Warren,
Coady, and Riley, District Judges.

No. 88-975, filed April 20, 1990: State v. Aldana. Appeal
from the District Court for Johnson County: Robert T. Finn,
Judge. Heard before Fuhrman, Howard, and Mullen, District
Judges. :

No. 88-1058, filed May 25, 1990: State v. Guy. Appeal from
the District Court for Dawson County: Donald E. Rowlands II,
Judge. Heard before Whitehead, Thompson, and Cheuvront,
District Judges.

No. 89-093, filed April 20, 1990: State v. Pope. Appeal from
the District Court for Douglas County: John E. Clark, Judge.
Heard before Rist, Bartu, and Garden, District Judges.

No. 89-219, filed April 6, 1990: State v. Leviston. Appeal
from the District Court for Dodge County: Mark J. Fuhrman,
Judge. Heard before Blue, Hickman, and Burkhard, District
Judges.

No. 89-327, filed May 25, 1990: State v. Coleman. Appeal
from the District Court for Douglas County: James A. Buckley,
Judge. Heard before Rist, Bartu, and Garden, District Judges.

No. 89-345, filed April 20, 1990: State v. LynCook. Appeal
_from the District Court for Douglas County: Keith Howard,
Judge. Heard before Rist, Bartu, and Garden, District Judges.

No. 89-437, filed July 20, 1990: State v. Lynch. Appeal from
the District Court for Douglas County: James A. Buckley,
Judge. Heard before Hendrix, Sprague, and John P. Murphy,
District Judges.

No. 89-479, filed July 20, 1990: State v. Chasing Hawk.
Appeal from the District Court for Sheridan County: Paul D.
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Empson, Judge. Heard before Hamilton, Knapp, and Quist,
District Judges.

No. 89-758, filed June 8, 1990: State v. Wallace. Appeal
from the District Court for Dodge County: Mark J. Fuhrman,
Judge. Heard before Warren, Coady, and Riley, District
Judges.

No. 89-777, filed June 8, 1990: State v. Hudson. Appeal
from the District Court for Buffalo County: Dewayne Wolf,
Judge. Heard before Hamilton, Knapp, and Quist, District
Judges.

No. 89-804, filed June 8, 1990: State v. Yates. Appeal from
the District Court for Lincoln County: Donald E. Rowlands I1,
Judge. Heard before Warren, Coady, and Riley, District
Judges.



CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 88-660: K N Energy, Inc. v. City of Atkinson.
Stipulation allowed; appeal dismissed.

No. 88-661: K N Energy, Inc. v. City of Hartington.
Stipulation allowed; appeal dismissed.

No. 88-662: K N Energy, Inc. v. City of Hartington.
Stipulation allowed; appeal dismissed.

No. 88-671: K N Energy, Inc. v. City of Bassett. Stipulation
allowed; appeal dismissed.

No. 88-699: T.A.S. Truck Lines, Inc. v. Yueill. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
Own Costs.

No. 88-818: In re Freeholder Petition of Engstrom Farms,
Inc. Stipulation allowed; appeal dismissed.

No. 88-819: In re Freeholder Petition of Isaacs. Stipulation
allowed; appeal dismissed.

No. 88-820: In re Freeholder Petition of Baack. Stipulation
allowed; appeal dismissed.

No. 88-909: Ehrlich v. Woita. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-1060: Oakview Townhomes Assn. v. Pelton. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 89-024: Koch v. Koch. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 89-724: Panowicz v. Panowicz. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-728: State v. Staska. Affirmed. See Rule 7A(1).

No. 89-747: State v. Barajas. Affirmed. See Rule 7A(1).

No. 89-817: State v. Johnson. Cause having not been shown,
judgment vacated and cause remanded to district court.

No. 89-878: Coble v. Lyman Investment, In¢c. Stipulation

(xxi)
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allowed; appeal dismissed. v

No. 89-889: State v. Bihlmaier. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1151: State v. McFall. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
. 7B(2).

No. 89-1172: State v. Huffman. Stipulation allowed; appeal
dismissed.

~ No. 89-1173: State v. Wilhelm. Stipulation allowed; appeal
dismissed.

No. 89-1192: State v. Garrison. By order of the court, appeal
dismissed. See Rule 7A(2). '

No. 89-1199: State v. Potter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1215: State v. Brothers. By order of the court, appeal
dismissed for failure to file briefs. '

No. 89-1227: State v. Marion. Affirmed. See Rule TA(1).

" No. 89-1235: State v. Livingston. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). ' '

No. 89-1241: Watkins v. Clarke. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-1258: Aschenbrenner v. United Telephone Co.
Stipulation allowed; appeal dismissed.

No. 89-1267: State v. Smith. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1268: Immele v. Nebraska Pub. Power Dist.
Stipulation allowed; appeal dismissed.

No. 89-1275: State v. Munn. Affirmed. See Rule 7A(1).

No. 89-1287: State v. Parker. Affirmed. See Rule 7A(1).

No. 89-1290: Erickson v. Federal Land Bank of Omaha.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 89-1303: State v. Taylor. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1305: State v. San Juan. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).



CASES DISPOSED OF WITHOUT OPINION xxiii

No. 89-1308: State v. Hood. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1315: In re Estate of Shubert. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1322: State v. Curiel. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1335: State v. Coates. Affirmed. See Rule 7A(1).

No. 89-1349: State v. Dice. Cause having been shown, it is
ordered that sentence imposed by trial court be modified to
provide that sentence to treatment at Lincoln Regional Center
not exceed maximum length of sentence to Department of
Correctional Services. As so modified, sentence imposed by
trial court is affirmed.

No. 89-1353: Kitt v. City of Omaha. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-1356: State v. Valades. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1361: Childs v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). ‘

No. 89-1367: Vilas v. Department of Roads. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 89-1370: State v. Uthurusamy. By order of the court,
appeal dismissed for lack of jurisdiction. See Rule 7A(2).

No. 89-1371: State v. Arneson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1378: In re Interest of Hastings. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 89-1382: State v. Hall. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1388: Kroeger v. Kroeger. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 89-1393: State v. Lehr. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1394: In re Application of Mills v. Old Market
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Limousine Serv., Inc. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 89-1397: State v. Sabatka. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1401: State v. Carter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1402: State v. Laird. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1403: Sorenson v. Harden. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1406: State v. Likely. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1410: State v. Venus. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1415: State v. Branch. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1421: State v. Wyatt. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1422: State v. Leaming. Stipulation allowed; appeal
dismissed.

No. 89-1423: State v. Fleischmann. Stipulation allowed;
appeal dismissed.

No. 89-1430: Otoe County Nat. Bank v. Lewis. Stipulation
allowed; appeal dismissed.

No. 89-1431: Sandhills Beef, Inc. v. Sierra Pacific Meat Co.,
Inc. Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own costs.

No. 89-1435: State v. Gross. Stipulation allowed; appeal
dismissed.

No. 89-1436: State v. Starks. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1437: State v. Bratton. Motion of appellee for
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summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1441: State v. Roesch. Affirmed. See Rule 7A(1).

No. 89-1445: State v. Leaming. Stipulation allowed;
remanded for resentencing.

No. 89-1447: State v. Fleischmann. Stipulation allowed;
remanded for resentencing.

No. 89-1461: State v. Davis. Affirmed. See Rule 7A(1).

No. 89-1463: Millard Volunteer Fire Dept., Inc. v. Millard
Suburban Fire Protection. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1465: State v. Jones. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1467: State v. Fish. Affirmed. See Rule 7A(1).

No. 89-1470: State v. Holder. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1471: In re Interest of Tweedy. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-1472: State v. Hauser. Stipulation allowed; appeal
dismissed.

No. 89-1477: State v. Johnston. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1478: In re Interest of Sopcich. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 89-1482: State v. Houston. Affirmed. See Rule 7A(1).

No. 89-1483: State v. Falls. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1486: Stanley v. Stanley. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1489: Board of Mental Health v. Gienau. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-1491: State v. Drugsvold. Affirmed. See Rule 7A(1).

No. 89-1497: Citibank, N.A. v. Apple Creek Associates.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.
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No. 89-1498: State v. McCraney. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1499: State v. LaChapelle. Affirmed. See Rule
TA(1).

No. 89-1501: State v. Rodriquez. Affirmed. See Rule 7A(1).

No. 89-1503: State v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-003: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-004: In re Adoption of Nappolini. By order of the
court, appeal dismissed for failure to file briefs.

No. 90-014: Schrader v. Pegler-Sysco Food Serv. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-015: State ex rel. Rhodes v. Wheeler. Motion of
appellee to dismiss appeal for mootness sustained; request for
attorney fees denied.

No. 90-016: E.V. Lutheran Good Samaritan Soc. v. C & R
Engineering, Inc. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 90-023: State v. Caneco. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-024: State v. Caneco. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-032: State v. Bloxton. Affirmed. See Rule 7A(1).

No. 90-033: Frerichs v. Frerichs. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-035: State v. Christiansen. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-037: Jacobsen v. Alexander. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 90-046: State v. Davis. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-047: State v. Jones. Motion of appellee for summary -
affirmance sustained; judgment affirmed; see Rule 7B(2).
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No. 90-049: State v. Perry. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-056: State v. Carter. Affirmed. See Rule 7A(1).

No. 90-059: McFadden v. McFadden. Motion of appellant
to dismiss appeal sustained; appeal dismissed without
prejudice.

No. 90-061: State v. Rose. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2). Trial
court directed to correct its order nunc pro tunc to give
defendant credit on his sentence for 117 days rather than 100
days as set forth in the judgment and sentence order.

No. 90-062: State v. Buckner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-063: State v. Coleman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-068: Springer v. Higgins. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice.

No. 90-071: State v. Toney. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-073: State v. Chromy. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-077: State v. Morton. Motion of appellee for
summary affirmance sustained; judgment affirmed; seec Rule
7B(2).

No. 90-078: State v. Martinez. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-085: Bieda v. Northwestern Mutual Life Ins. Co.
Stipulation allowed; appeal dismissed.

No. 90-086: Anderson v. Copple. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 90-087: State v. Gregory. Stipulation allowed; appeal
dismissed.

No. 90-090: State v. Pickel. Affirmed. See Rule 7A(1).

No. 90-095: State v. Johmnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7BQ).
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No. 90-098: Commonwealth Savings Co. v. Soukup. By
order of the court, appeal dismissed for failure to file briefs.

No. 90-099: Commonwealth Savings Co. v. Buresh. By
order of the court, appeal dismissed for failure to file briefs.

No. 90-100: Commonwealth Savings Co. v. Wegrzyn. By
order of the court, appeal dismissed for failure to file briefs.

No. 90-101: Commonwealth Savings Co. v. Rech. By order
of the court, appeal dismissed for failure to file briefs.

No. 90-102: Commonwealth Savings Co. v. Kadavy. By
order of the court, appeal dismissed for failure to file briefs.

No. 90-103: Commonwealth Savings Co. v. Wagner. By
order of the court, appeal dismissed for failure to file briefs.

No. 90-106: State v. Allgood. Affirmed. See Rule 7A(1).

No. 90-108: Kantor v. Bremers. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 90-109: State v. Castor. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-113: State v. Mueller. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-119: In re Lnenicka Trust. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 90-125: In re Applications A-15974 through A-15985.
Motions of appellees Upper Big Blue N.R.D. and City of
Fremont for summary dismissal sustained; see Rule 7B(1).

No. 90-126: In re Appropriations A-14137 et al. Motions of
appellees Upper Big Blue N.R.D. and City of Fremont for
summary dismissal sustained; see Rule 7B(1).

No. 90-129: Roemen v. Tussing. Stipulation allowed; appeal
dismissed.

No. 90-136: Anderson v. Cotton. Stipulation allowed;
appeal dismissed.

No. 90-137: Anderson v. Cotton. Stipulation allowed;
appeal dismissed.

No. 90-151: State v. Thompson. Affirmed. See Rule 7A(1).

No. 90-153: State v. Coran. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-156: State v. Mayer. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-159: Gas ’N Shop, Inc. v. Nebraska Liquor Control
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Comm. Stipulation allowed; appeal dismissed.

No. 90-163: State v. Clinchers. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-166: In re Conservatorship of Spence. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
Own Costs.

No. 90-170: State v. Benish. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-174: State v. Sabatka. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-179: State v. Cave. Affirmed. See Rule 7A(1).

No. 90-180: State v. Thurman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-183: State v. Summage. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-184: State v. Soule. Affirmed. See Rule 7A(1).

No. 90-185: State v. Gallion. By order of the court, appeal
dismissed for lack of jurisdiction.

No. 90-189: Nolte v. Adams County Bank of Kenesaw.
Stipulation allowed; appeal dismissed with prejudice at cost of
appellant.

No. 90-192: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-201: Jaramillo v. State of Nebraska. Stipulation
allowed; appeal dismissed with prejudice.

No. 90-202: Jaramillo v. State of Nebraska. Stipulation
allowed; appeal dismissed with prejudice.

No. 90-203: Jaramillo v. State of Nebraska. Stipulation
allowed; appeal dismissed with prejudice.

No. 90-207: Bogatz v. Bogatz. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-212: State v. Oellerich. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-215: Gas ’N Shop, Inc. v. Nebraska Liquor Control
Comm. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 90-218: Wolfe v. Wolfe. Stipulation allowed; appeal
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dismissed with prejudice.

No. 90-221: State v. Bentley. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-224: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-225: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-229: Village of Nora v. Department of
Environmental Control. Stipulation allowed; appeal dismissed.

No. 90-230: Wilcox v. Hartman. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-233: Kenney v. Kenney. Stipulation allowed; appeal
dismissed.

No. 90-234: First Security Bank of Holdrege v. Pearson.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 90-239: Farm Credit Bank of Omaha v. Dikeman.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-243: State v. Jones. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-246: In re Interest of Dennis. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-247: In re Interest of Dennis. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-248: Bockmann v. Bockmann. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 90-254: State v. Barnett. Affirmed. See Rule 7A(1).

No. 90-255: ConAgra Fertilizer Co. v. Marxsen. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-262: State ex rel. Cash v. Hernandez. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-263: Anderson v. Copple. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 90-264: Mitera v. Mitera. Affirmed. See Rule 7A(1).

No. 90-268: State v. Partee. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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No. 90-270: Hampton v. State. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-280: Marler v. Marler. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 90-285: State v. Sikora. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-300: Cossyleon v. Cossyleon. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-335: Massie v. The Lutheran Home. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-344: State v. High. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-345: State v. High. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-348: Nebraska Pub. Power Dist. v. Nebraska
Accountability and Disclosure Comm. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-349: Davis v. Davis. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-353: State v. Birth. Appeal dismissed. See Rule
TAQ2).

No. 90-360: Hruska v. Hruska. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 90-364: Wolf v. Schultz. Stipulation allowed; appeal
dismissed.

No. 90-366: Little v. Hoover Group, Inc. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 90-375: State v. Britt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-376: State v. Britt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-377: State v. Britt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-380: Tri-County Bank & Trust v. Haught. Stipulation
allowed; appeal dismissed.

No. 90-383: Harders v. Nebraska Real Estate Commission.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 90-419: State v. Prunty. Motion sustained; appeal
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dismissed.

No. 90-441: State v. Moten. Appeal dismissed. See Rule
TAQ2).

No. 90-466: Twyman v. Amisub Saint Joseph Hospital, Inc.
Motion of appellant to dismiss appeal sustained; appeal
dismissed at cost of appellant.

No. 90-469: DeLong v. Andrews. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-470: Rodenbaugh v. Rodenbaugh. Stipulation
allowed; appeal dismissed.

No. 90-497: Heironymus v. Heironymus. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-509: State v. Hurlbert. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-545: State exrel. Nelson v. Beermann. By order of the
court, relator’s petition dismissed at cost of relator.

No. 90-595: State v. Richardson. Stipulation allowed; appeal
dismissed.
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STATE OF NEBRASKA, APPELLEE, V. LONNIE C. JONES, APPELLANT.
453 N.W. 2d 447

Filed April 6,1990. No. 88-908.

1. Verdicts: Evidence: Appeal and Error. On appeal, the Nebraska Supreme Court
will reverse a verdict of guilty when the evidence is so lacking in probative force
that the court can say as a matter of law that the evidence is insufficient to
support a finding of guilt beyond a reasonable doubt.

2. Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the
province of the Supreme Court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of explanations, or weigh the
evidence. Such matters are for the finder of fact, whose findings must be
sustained if, taking the view most favorable to the State, there is sufficient
evidence to support them.

3. Appeal and Error. On a question of law, the Supreme Court has an obligation to
reach a conclusion independent of that reached by the trial court.

4. Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of
ineffective assistance of counsel as a violation of the sixth amendment to the
U.S. Constitution or article I, § 11, of the Nebraska Constitution, and thereby
obtain reversal of a defendant’s conviction, the defendant must show that (1)
counsel’s performance was deficient and (2) such deficient performance
prejudiced the defense, that is, a demonstration of reasonable probability that
but for counsel’s deficient performance, the result of the proceeding would have
been different.

5. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant has the burden to present a record that shows counsel’s
deficient performance in representing the defendant.

6. Effectiveness of Counsel. A court need not determine whether counsel’s
performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies. The object of an ineffectiveness
claim is not to grade counsel’s performance.

7. Securities Regulation: Convictions: Intent: Proof. Proof of specific intent, evil
motive, or knowledge that the law was being violated is not required to sustain a
conviction under the Securities Act of Nebraska, Neb. Rev. Stat. §§ 8-1101 to
8-1124 (Reissue 1987).

8. Trial: Effectiveness of Counsel: Witnesses. The decision to call, or not to call, a

o
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particular witness, made by counsel as a matter of trial strategy, even if that
choice proves ineffective, will not, without more, sustain a finding of ineffective
assistance of counsel.

9. Appeal and Error. Error assigned but not discussed will not be considered by this
court on appeal.

Appeal from the District Court for Dawson County:
DoNALDE. RowLANDsII, Judge. Affirmed.

Lonnie C. Jones, pro se.

Robert M. Spire, Attorney General, and LeRoy W. Sievers;
and, on brief, Neal P. Nelson for appellee.

HasTINGs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Lonnie C. Jones appeals two cases consolidated for trial
wherein he was convicted by a jury of 21 violations of the
Securities Act of Nebraska, Neb. Rev. Stat. §§ 8-1101to 8-1124
(Reissue 1987). The defendant received sentences totaling 3 to 9
years’ imprisonment. We affirm.

Jones was found guilty in the district court for Dawson
County on three counts of offering or selling unregistered
securities, in violation of § 8-1104; eight counts of aiding and
abetting the sale of unregistered securities; two counts of
transacting business as a broker-dealer, issuer, or agent while
not registered as a broker-dealer, issuer, or agent, in violation of
§ 8-1103; and eight counts of offering a security by
employment of a scheme to defraud or by making untrue
statements or engaging in a course of business which operated
as a fraud upon the purchaser, in violation of § 8-1102.

On appeal, the defendant claims that his convictions should
be reversed because (1) the evidence was insufficient to support
his convictions; (2) he was denied effective assistance of
counsel; and (3) the trial court abused its discretion in imposing
an excessive sentence.

Jones, having discharged his court-appointed counsel at the
time of sentencing, appears in this court pro se. Failure of any
court to appoint counsel for this appeal is not an assigned error
in this proceeding.
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We first consider Jones’ contention that the evidence was
insufficient to support his convictions.

On appeal, the Nebraska Supreme Court will reverse a
verdict of guilty when the evidence is so lacking in probative
force that the court can say as a matter of law that the evidence
is insufficient to support a finding of guilt beyond a reasonable
doubt. State v. Wyatt, 234 Neb. 349, 451 N.W.2d 84 (1990).

In reviewing a criminal conviction, it is not the province of
the Supreme Court to resolve conflicts in the evidence, pass on
the credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. Such matters are for the
finder of fact, whose findings must be sustained if, taking the
view most favorable to the State, there is sufficient evidence to
support them. Id.; State v. Boham, 233 Neb. 679, 447 N.W.2d
485 (1989).

Taking the view most favorable to the State, the record
reflects that Jones’ convictions stem from the selling of
“charter memberships” in his business, Cash Explosion
Promotions, by the defendant and an employee, Lowell Rose.
Cash Explosion was to be financed by the sale of 100 $1,500
“charter memberships” that entitled the membership owner to
receive 16 percent interest on each $1,500 investment for 2
years. Additionally, the membership owner was to share equally
in 25 percent of the net profits of the business. Each
membership was evidenced by a written document given to the
investor. _

Investors testified that they understood they were not
required to do anything other than make their initial investment
in order to receive the 16-percent interest and the profit sharing.
Two investors stated they bought “shares” of stock in Cash
Explosion. There was no indication on the memberships that
any affirmative acts were required of the purchasers.

Rose testified he worked for Jones and that he made
representations to the investors under defendant’s direction.
Jones testified that he hired Rose and authorized Rose to make
the representations on the membership agreements. Defendant
personally, and through Rose, represented to the investors that
their funds would be safe, that the investments were low risk,
and that they were secured up to 125 percent by
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income-producing properties, mortgages, and corporate
bonds. One investor stated she did not believe she was taking a
chance on losing her investment. At the time of trial, the
investments had never been secured by any form of collateral.
Jones admitted at trial that he had no collateral by way of
property, first mortgages, or corporate bonds securing the
charter memberships.

On February 13, 1986, Jones met with an attorney for the
Nebraska Department of Banking and Finance regarding the
Cash Explosion program. Defendant was told that his program
constituted the offering of a security, that the security was
required to be registered with the Department of Banking, and
that he was required to be registered with the department to sell
such a security. Jones was also told that any future offerings or
sales should not occur until registration had been
accomplished. The defendant was advised to seek legal counsel
knowledgeable in securities law. Jones stated he saw an
attorney and learned that registration would be costly.
Defendant concluded that with internal bookkeeping changes,
he could avoid registration. Jones continued to market the
Cash Explosion program without registration. Although Jones
represented that only 100 memberships would be sold, 121 were
sold.

It is a well-established rule that on a question of law, the
Supreme Court has an obligation to reach a conclusion
independent of that reached by the trial court. State v. Wren,
234 Neb. 291, 450 N.W.2d 684 (1990).

In support of his claim that the evidence was insufficient to
support his convictions, Jones argues only that his Cash
Explosion venture activities did not amount to the selling or
offering of securities because the “membership program” did
not meet the definition of an “investment contract.” Brief for
appellant at 10. An investment contract is a security under
§ 8-1101(12). In interpreting the Securities Act of Nebraska,
§ 8-1122 encourages reference to federal law and the law of
other states that have adopted the Uniform Securities Act. In S.
E. C. v. Howey Co., 328 U.S. 293, 66 S. Ct. 1100, 90 L. Ed.
1244 (1946), the U.S. Supreme Court found that an investment
contract is a security if it evidences (1) an investment (2) in a
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common enterprise (3) with a reasonable expectation of profits
(4) to be derived from the entrepreneurial or managerial efforts
of others. See, also, Reves v. Ernst & Young, U.S. s
110S. Ct. 945, 108 L. Ed. 2d 47 (1990).

In Jones’ case, he offered to and did sell “non-merchant
charter memberships” to purchasers for $1,500 each. The
written membership agreements provided that the owner would
receive interest at the rate of 16 percent per year for the first 2
years of the membership “PLUS: Equal share in 25% of net
profit of Cash Explosion along with the retail charter members
until the year 2000 A.D. First 100 charter members to share
equally.” Charter members were encouraged to purchase more
than one membership. It is self-evident from the membership
sale agreement that each member’s $1,500 was an investment
and that there was a common enterprise involving at least 100
people. In his first “Newsletter For Charter Members Of Cash
Explosion Promotions” Jones said, “[W]e are dealing with a
ONE HUNDRED MILLION DOLLAR a year business!!!” In
his second newsletter, in which he referred to an advertising
campaign, Jones declared, “All this means is that your Charter
Memberships will convert to stock in the company. This will no#
change your agreements, you will still receive 16% interest the
first two years (paid monthly) PLUS you will still share in 25%
of the net profits of the company . . . .” (Emphasis supplied.) In
subsequent newsletters, Jones spoke glowingly of prospects for
a successful venture which would become nationwide. Under
the terms of the contract and representations by Jones, a jury
could find beyond a reasonable doubt that a purchaser bought
a charter membership for $1,500 with the reasonable
expectation of profits. There is substantial evidence from which
it could be determined that the profits would be derived from
the entrepreneurial or managerial efforts of others and that the
investor need do nothing more than put up his or her money.
The written investment contract did not require the purchaser
to do anything more than invest funds.

In several counts of the informations involving unregistered
securities, Jones is charged with willfully offering or selling an
unregistered security, “to-wit: shares in Cash Explosion.” The
agreement uses the word “share” in describing a member’s
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portion of 25 percent of net profit of Cash Explosion by the

first 100 charter members. “Share” means
[a] part or definite portion of a thing owned by a number
of persons in common and contemplates something
owned in common by two or more persons and has
reference to that part of the undivided interest which
belongs to some one of them. A unit of stock representing
ownership in a corporation.

Black’s Law Dictionary 1233 (5th ed. 1979). See, also, Webster’s

Third New International Dictionary Unabridged (1981).

Throughout his testimony, Jones claimed that the sale of
membership agreement only gives a member the option to
purchase stock after 2 years. In view of the written agreement,
not.only is that contention untenable, but if his contention was
correct, Jones’ conduct would still violate Nebraska’s securities
act. Section 8-1101(12) defines a “security,” in part, as “any
note, stock . . . certificate of interest or participation in any
profit-sharing agreement . . . investment contract . . . or, in
general, any interest or instrument commonly known as a
security . . . or right to subscribe to or purchase . . . any of the
JSoregoing.” (Emphasis supplied.)

The security offered by the defendant does not fall within
any of the securities exempt from registration in § 8-1110 or
transactions exempt from registration under § 8-1111.

Under the foregoing facts, there was sufficient evidence for a
jury to find beyond a reasonable doubt that the defendant was
guilty of the crimes charged. There is no merit to Jones’
contention that there was insufficient evidence for a jury to find
beyond a reasonable doubt that a security was offered or sold in
his Cash Explosion venture.

We next consider Jones’ claim that he was denied effective
assistance of counsel.

To sustain a claim of ineffective assistance of counsel as a
violation of the sixth amendment to the U.S. Constitution or
article I, § 11, of the Nebraska Constitution, and thereby
obtain reversal of a defendant’s conviction, the defendant must
show that (1) counsel’s performance was deficient and (2) such
deficient performance prejudiced the defense, that is, a
demonstration of reasonable probability that but for counsel’s
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deficient performance, the result of the proceeding would have
been different. State v. Chapman, 234 Neb. 369, 451 N.W.2d
263 (1990). To sustain a claim of ineffective assistance of
counsel, the defendant has the burden to present a record that
shows counsel’s deficient performance in representing the
defendant. State v. Whiteley, 234 Neb. 693, 452 N.W.2d 290
(1990).

As noted in State v. Hawthorne, 230 Neb. 343, 347, 431
N.W.2d 630, 633 (1988) (quoting Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)), and again in
State v. Bostwick, 233 Neb. 57, 443 N.W.2d 885 (1989): “ ‘[A]
court need not determine whether counsel’s performance was
deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies. The object of
an ineffectiveness claim is not to grade counsel’s
performance.’ ”

In contending that his trial counsel was ineffective,
defendant first asserts that had trial counsel shown the court
exhibit 9 and explained that “the [16-percent] interest [paid to
members] was not designed to be paid by the Cash Explosion
Venture,” brief for appellant at 11, the jury would have
concluded that the offering did not constitute an investment
contract or security, as there would be no expectation of profit
from a common enterprise. Exhibit 9 was a bulletin making
numerous claims about Cash Explosion and contained
information that was given to members as part of their
investment.

Exhibit 9 was offered and received into evidence, and it
merely states that income from various properties was being
pledged to atrust account in sufficient amounts to guarantee 16
percent per annum simple interest for a period of 2 years. The
exhibit does not indicate that interest would not be paid by the
Cash Explosion venture. Jones fails to demonstrate how
counsel’s performance with regard to exhibit 9 prejudiced his
defense. Nor does the defendant demonstrate how the results of
the trial would have been different had his counsel performed
as the defendant would have had him perform.

Jones also contends that trial counsel was ineffective in
failing to obtain an affidavit from an attorney who purportedly
gave defendant legal advice with regard to the Cash Explosion
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venture. Jones contends that had such affidavit been procured,
the jury would have realized that he did not purposely break the
law. Proof of specific intent, evil motive, or knowledge that the
law was being violated is not required to sustain a conviction
under the Securities Act of Nebraska. State v. Fries, 214 Neb.
874,337 N.W.2d 398 (1983). Moreover, even if such an affidavit
had been obtained, it would be inadmissible at trial as hearsay.
See, Neb. Rev. Stat. §§ 27-801(3) and 27-802 (Reissue 1989).

In his reply brief, defendant asserts that trial counsel should
have subpoenaed the attorney he claims to have consulted, as
well as other witnesses. Nothing in the evidence by way of
affidavit or testimony from the attorney supports Jones’
allegations as to what the attorney would have testified to had
he been called as a witness. Likewise, what other witnesses
would have testified to had they been called is not reflected in
the record by affidavits or testimony. Assertions stated in a
brief but not supported by the record do not support an
ineffective assistance of counsel claim. See State v. Whiteley,
supra. Furthermore, the decision to call, or not to call, a
particular witness, made by counsel as a matter of trial strategy,
even if that choice proves ineffective, will not, without more,
sustain a finding of ineffective assistance of counsel. Id. Jones’
contention is meritless.

Defendant lists the following documents that he contends
effective counsel would have introduced in his defense:

1) The Cash Explosion business records, which would
have proven:

a. How much money Lowell Rose stole, besides the
$7,000 which was known about, during the months of
September and October, 1986. In other words, how much
did he steal during the months of December 1985 through
September 19867

b. That Mr. Rose was an independent agent, not an
employee.

2) An original letter, dated December 1986, from Mrs.
Lowell Rose, addressed to the Defendant, where she
apologized for Lowell Rosses [sic] dishonest actions,
which caused the failure of Region One, even before it
became areality.
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3) A letter from Charles Boren, a charter member,
stating his belief that the Defendant was a man of honesty
and integrity and would not intentionally be involved in
any illegal activity.

4) A 1'/4 hour long video tape, narrated by the
Defendant, which carefully explained the Cash Explosion
Venture and [h]ad been approved by the Prosecution.

Reply brief for appellant at 4.

The above documents with regard to Lowell Rose are
irrelevant to the crimes charged. The defendant has failed to
prove how he was prejudiced by his counsel’s failure to offer
such evidence at trial or that the result of the trial would have
been different had the evidence been received. The letter from
Boren was hearsay and not admissible. Defendant fails to show
how his counsel’s failure to offer a videotape in evidence
prejudiced his defense or that the results of the trial would have
been different had the tape been before the jury.

Jones also contends that his trial counsel should have
emphasized that the wording used in the membership
agreements was originated by Rose. This complaint is without
merit. Jones testified he was aware of the language in the
agreements and authorized Rose to make the representations
contained in the agreements.

The defendant also claims that a plea in abatement filed by
his counsel was “so deficient” that it did not enlighten the trial
court that “security interests of the complaining parties had not
attached and hence [the security laws] did not apply [and that]
but for counsel’s deficient performance the charges would have
been quashed.” Brief for appellant at 14. In arguing that the
security interests had not attached, defendant directs this court
to article 9 of the Nebraska Uniform Commercial Code,
specifically, Neb. U.C.C. §§ 9-302 et seq. (Reissue 1980).
Article 9 of the Uniform Commercial Code is not relevant in
this case, notwithstanding defendant’s assertion to the contrary.
Jones’ assignment of error that he was denied effective
assistance of counsel is meritless.

The defendant contends that “[u]nder the facts in this case,
(specifically the presentence investigation report) the District
court abused its discretion, by imposing an excessive sentence
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against the appellant.” Brief for appellant at 3. The defendant
does not discuss this assignment of error in either his initial
brief, reply brief, “Oral Argumant [sic], Submitted In
Writing,” or “Written Rebuttal to Oral Argument.” It is a
well-established rule of this court that error assigned but not
discussed will not be considered. State v. Narcisse, 231 Neb.
805, 438 N.W.2d 743 (1989); State v. Bonczynski, 227 Neb. 203,
416 N.W.2d 508 (1987); Neb. Ct. R. of Prac. 9D(1)d (rev. 1989).
' AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. NANCY KAY BROWN,
APPELLANT.
453N.W.2d576

Filed April 6, 1990. Nos. 89-116, 89-117.

1. Criminal Law: Double Jeopardy. The rule that a person cannot twice be put in
jeopardy for the same offense has no application where two separate and distinct
crimes are committed by one and the same act, because the constitutional
inhibition is directed to the identity of the of fense and not to the act.

2. Search Warrants: Affidavits. The totality of the circumstances test states that if
the circumstances set forth in the affidavit for search warrant, including the
veracity and basis of knowledge of persons supplying hearsay information,
indicate that there is a fair probability that evidence of a crime may be found at
the place described, the affidavit is sufficient.

3. Trial: Evidence: Waiver: Appeal and Error. In order to preserve a claimed error
in the admission of evidence, a litigant must make a timely objection which
specifies the ground of the objection to the offered evidence. If a party does not
make a timely objection to the evidence, the party waives the right to assert
prejudicial error concerning the evidence received without objection.

Appeal from the District Court for Dakota County: ROBERT
E. OTTE, Judge. Affirmed.

Randy S. Hisey, of Uhlir, Baker & Hisey, for appellant.

Robert M. Spire, Attorney General, and Kenneth W. Payne
for appellee.

HasTINGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.
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WHITE, J.

In this case, defendant appeals her convictions in the Dakota
County District Court for possession with intent to deliver a
controlled substance and possession with intent to manufacture
a controlled substance. The appeals were consolidated in this
court. We affirm.

On Saturday, May 21, 1988, a confidential informant
contacted Nebraska State Patrol Investigator Johnson with
detailed information regarding a marijuana manufacturing
operation being conducted in defendant’s home. In sum, the
informant detailed seeing marijuana being cultivated and
manufactured in defendant’s home. On May 23, Investigator
Johnson filed in the Dakota County Court an affidavit for a
search warrant recounting what had been learned through the
confidential informant, and implicating one Steven Ristau.
Steve Cortis is defendant’s boyfriend. The affidavit contained
the conclusory statement that “the confidential informant is
trustworthy . . . .” The court issued a no-knock warrant to
search defendant’s house.

A search of the home revealed large quantities of marijuana
in various stages of growth and equipment used to manufacture
marijuana for sale. Defendant was arrested, and informations
were later filed in the Dakota County District Court. In
separate informations, defendant was charged with possession
with intent to distribute a controlled substance and possession
with intent to manufacture a controlled substance. Defendant
pled not guilty.

Defendant moved to quash the informations, alleging that
both informations constitute the same crime and therefore
violate double jeopardy principles. She also moved to suppress
all evidence obtained as a result of the search of the house,
alleging that the confidential informant was not shown to be
reliable. She further moved to compel disclosure of the
confidential informant’s identity. The State resisted each of
these motions, and they were overruled.

With regard to the hearing on the motion to suppress, the
only evidence presented was the bill of exceptions from the
county court preliminary hearing, which was offered by the
defendant. There is no evidence in that bill of exceptions to
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indicate the basis upon which Investigator Johnson concluded
the informant was trustworthy.

The case was tried to the court on December 6 and 7, 1988.
Defendant was found guilty on both counts and was
subsequently sentenced. On December 12, defendant filed a
motion for new trial, which was apparently overruled.

On June 8, 1989, defendant filed a motion for a new trial or a
new hearing on the motion to suppress, pursuant to Neb. Rev.
Stat. § 29-2101 (Reissue 1989). This motion alleged that on
March 14, 1989, in the related case of State v. Cortis, docket
No. 45-20, the confidential informant’s identity was revealed
after the trial court sustained a motion to compel disclosure.
The informant’s name was Colleen Barker, and she was deposed
by Cortis’ attorney. Selected portions of the deposition were
filed with the motion. Defendant alleged that information
learned through the deposition was newly discovered evidence
which would have materially affected the search warrant
probable cause determination, and which was not discoverable
with reasonable diligence because the State resisted, and the
trial court overruled, her motion to compel disclosure of the
confidential informant’s identity. This motion was also
overruled. Defendant appeals to this court, assigning several
errors.

Defendant first argues that she was denied her constitutional
protection against double jeopardy in that the elements of the
information in case No. 45-24 were identical to the elements of
the information in case No. 45-22. The information in case No.
45-22 reads in pertinent part: “[O]n or about the 23rd day of
May A.D. 1988 [defendant did] knowingly or intentionally
manufacture, distribute, deliver, dispensed [sic] or possessed
[sic] with intent to manufacture, district [sic], deliver, or
dispense a controlled substance, to-wit: marijuana as defined
by Neb. Rev. Stat. 28-405 Schedule 1(c)(10).” Case No. 45-24
states that “on or about the 23rd day of May A.D. 1988
[defendant did] possess with the intent to manufacture a
controlled substance, to-wit: marijuana as defined by Neb.
Rev. Stat. 28-405 Schedule 1(c)(10).”

This court has stated that the rule that a person cannot twice
be put in jeopardy for the same offense has no application
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where two separate and distinct crimes are committed by one
and the same act, because the constitutional inhibition is
directed to the identity of the offense and not to the act. State v.
Cole,218 Neb. 1,352 N.W.2d 154 (1984).

In the present case any confusion which may have existed in
the wording of the informations was cured by the findings of
the trial court, which stated:

It will be the finding and order of the Court in Case No.
45-22, that the Court finds the defendant guilty of
possession with intent to deliver a controlled substance.
While there was no direct evidence of intent to deliver, the
necessary intent can be established by circumstantial
evidence, and such circumstantial evidence in this case
established intent beyond a reasonable doubt. The
possession of 17 point 5 pounds of marijuana in sellable
form is a sufficient quantity of the controlled substance to
support the factual finding of the defendant’s intent to
deliver. That quantity, according to the evidence, is
sufficient to manufacture from 22,400 to 29,000
marijuana cigarettes, and completely excludes any
reasonable contention that the controlled substance was
for the defendant’s private use. . . . In Case No. 45-25, the
Court finds the defendant guilty of possession with intent
to manufacture marijuana. The presence of 12 growing
plants, paraphernalia to populate and raise those plants, I
feel, can lead to no other conclusion.

“Deliver” and “manufacture” are defined separately under
Neb. Rev. Stat. § 28-401 (Reissue 1985). It is clear from the trial
court’s statements that defendant was convicted of two separate
and distinct offenses arising out of the same act or transaction.
There was no error.

Defendant next argues that the trial court erred in overruling
her motion to suppress and her June 8, 1989, motion for a new
trial and a new suppression hearing. In essence, she asks this
court to determine if the affidavit for the search warrant, when
read in light of the informant’s deposition taken after the trial,
states sufficient probable cause under a “totality of the
circumstances” test, as adopted by this court in State v.
Gilreath, 215 Neb. 466, 339 N.W.2d 288 (1983). This test states
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that if the circumstances set forth in the affidavit for search
warrant, including the veracity and basis of knowledge of
persons supplying hearsay information, indicate that there is a
fair probability that evidence of a crime may be found at the
place described, the affidavit is sufficient.

Defendant contends that the deposition testimony shows the
confidential informant, Colleen Barker, was never used as an
informant prior to this case, that Barker has a felony check
forgery conviction and a felony check writing conviction, that
Barker may have been under the influence of drugs when she
made observations of defendant’s home, and that the testimony
reveals confusion in the affidavit as to Steven Ristau and Steve
Cortis, who are different individuals. This evidence, according
to defendant, draws into question Barker’s veracity and basis of
knowledge for her observations. It also calls into question
whether Investigator Johnson acted with reckless disregard for
the truth when he made the statement in the affidavit that the
confidential informant was trustworthy.

We do not reach the merits of defendant’s argument. At trial,
the State’s first witness was Eric Reed, a Dakota County deputy
sheriff. He testified that he was familiar with marijuana
through his training and experience. He further testified that on
May 23, 1988, he accompanied other law enforcement
personnel to defendant’s home to execute a search warrant.
While at the house he videotaped the entire contents of the
home. By stipulation of both parties, both videotapes were
received into evidence, and Reed then narrated one of the
videotapes, indicating to the court that the green plant material
was marijuana. The videotapes documented the entire contents
of the home, including marijuana in various stages of
manufacture. The evidence which was presented after the
introduction of the videotapes was merely cumulative.
Defendant never objected to the introduction of the videotapes.
It was only after the State put on its next witness and began to
introduce evidence of the witness’ observations of the home’s
contents that defendant entered a continuing objection. This
court has stated that in order to preserve a claimed error in
admission of evidence, a litigant must make a timely objection
which specifies the ground of the objection to the offered
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evidence. If a party does not make a timely objection to the
evidence, the party waives the right to assert prejudicial error
concerning the evidence received without objection. State v.
Cox, 231 Neb. 495, 437 N.W.2d 134 (1989); State v. DiBaise,
232 Neb. 217, 440 N.W.2d 223 (1989). Defendant has waived
consideration of this assignment of error.

Defendant next argues that the trial court erred in not
sentencing her to probation. It did not. Defendant was on
probation for an earlier offense when she was arrested for the
offenses under consideration in this appeal. Defendant was
convicted of two Class III felonies, which carry a 20-year
maximum term and a 1-year minimum term of incarceration.
She received 2 to 5 years’ imprisonment on both convictions,
the sentences to run concurrently. This court has often stated
that “[a] sentence imposed within the statutory limits will not be
disturbed on appeal unless the sentencing court has abused its
discretion in the sentence imposed.” State v. Kitt, 232 Neb. 237,
240, 440 N.W.2d 234, 236 (1989). The trial court did not abuse
its discretion. There is no error.

Accordingly, defendant’s convictions and sentences are
affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. JOSEPH L. NELSON, APPELLANT.
453 N.W.2d 454

Filed April 6,1990. No. 89-214.

1. Trial: Pleadings: Evidence: Appeal and Error. When a court overrules a motion
in limine to exclude evidence, the movant must object when the particular
evidence, previously sought to be excluded by the motion, is offered during trial
and cannot predicate error on the admission of evidence to which no objection
was made when it was offered.

2. Pleadings: Appeal and Error. The denial of a motion in limine does not in itself
constitute reversible error.

3. Trial: Mental Competency. The granting of a request for a psychiatric evaluation
of the victim falls within the discretionary power of the trial court.

4. Sexual Assault: Mental Competency: Witnesses. The purpose of a psychiatric
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examination in a case involving a sex offense is to detect any mental or moral
delusions or tendencies causing distortion of the imagination which would affect
the probable credibility of the complaining witness.

5. Trial: Evidence: Appeal and Error. Generally, it is within the trial court’s
discretion to admit or exclude evidence on the basis of relevancy, and such
rulings will be upheld on appeal absent an abuse of discretion.

6. Sentences: Appeal and Error. A sentence within statutorily prescribed limits will
not be disturbed on appeal absent an abuse of discretion.

7. Sentences. As a general rule, it is within the discretion of the trial court to direct
that sentences imposed for separate crimes be served consecutively.

8. __ . Thetest of whether consecutive sentences may be imposed under two or
more counts charging separate offenses, arising out of the same transaction or
the same chain of events, is whether the offense charged in one count involves
any different elements than an offense charged in another count.

. In imposing a sentence a trial court should consider inter alia the

defendant’s age, mentality, education, experience, and social or cultural

background, as well as his past criminal record or law-abiding conduct,
motivation for the offense, nature of the offense, and the amount of violence in
the commission of the crime.

. The seriousness of the offense is an important factor in the setting of a

sentence, and evidence as to a defendant’s life, character, or previous conduct is

highly relevant to the determination of a proper sentence.

Appeal from the District Court for Hall County: JosepH D.
MARTIN, Judge. Affirmed.

10.

Gerard A. Piccolo, Deputy Hall County Public Defender,
for appellant.

Robert M. Spire, Attorney General, Jill Gradwohl
Schroeder, and, on brief, Susan M. Ugai for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, 1.

Hastings, C.J.

Following a jury trial in the district court, the defendant was
found guilty of first degree sexual assault and kidnapping.
After the trial court determined that he was not a mentally
disordered sex offender, defendant was sentenced to
imprisonment for 15 to 25 years for the sexual assault andtoa
consecutive term of 15 to 25 years for the kidnapping. Both of
these crimes are Class II felonies, providing for sentences of 1 to
50 years.

The defendant assigns as error (1) the admission of evidence
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concerning a prior bad act of the defendant, (2) the denial of
defendant’s request for a psychiatric examination of the victim,
(3) the exclusion of evidence of a specific instance of the victim’s
past sexual behavior, and (4) the excessiveness of the sentences.
We affirm.

On March 6, 1988, defendant and several of his friends went
to Max Magruder’s, a restaurant and bar located in the
Conestoga Mall in Grand Island. The defendant testified that
two women customers, for whom he ordered several drinks
throughout the evening, joined them at their table. He himself
had approximately six drinks during the course of the evening.
Later in the evening, he and one of the two women, who he said
was definitely intoxicated, went for a walk in the mall area.
When he came back to the table, he noticed that his keys were
missing. A short time later, he and this same woman went to the
restroom. He said he had his arm around her and then asked her
if she had his keys. He said he grabbed her by the arm and said
he would like to have his keys back. She started to cry, so, he
said, he let her go. He denied that he ever took her into the men’s
restroom. .

A short time later, the defendant saw the victim, who was a
waitress at Magruder’s, walk out the door. According to his
testimony, he followed her out and was going to ask her for a
ride. The defendant claims that he got into her car on the
passenger’s side, that they started kissing and petting, and that
she told him she knew a place in the country where they could
park. His testimony indicates that the two of them engaged in
sexual relations which were voluntary on the part of both of
them and that the victim then drove the defendant back to
town. Shortly thereafter, he was confronted by a police officer.

According to the victim, as she was getting into her car she
saw the defendant running toward her car. She got in the car,
and eventually the defendant forced his way into the driver’s
side of her automobile and commenced to drive off. She tried to
escape once by opening the passenger door, but the defendant
reached over and pulled her back. He forcibly held onto her
with one hand. During the time that they were driving, the
defendant forced the victim to perform several sexual acts. He
did this by threatening to “bash in [her] brains.”
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The victim testified that when they arrived at a spot in the
country where there was a driveway, the defendant proceeded
to assault her with his fingers, his mouth, and his penis. The
defendant then told the victim to put her clothes back on, and
he drove them back to town, he got out of her car, and the
victim drove home.

Both of the victim’s parents testified that she told them she
had been raped. The police were called, and the victim’s mother
went with her to the hospital.

The woman for whom the defendant had been buying drinks
earlier in the evening, and with whom the defendant said he
walked around the mall and later toward the restrooms,
testified. She told how during the course of this evening on
which the alleged assault took place, she was followed to the
restroom by the defendant. According to her, the defendant
grabbed her hand, took her into the men’s restroom, and held
her while he used the toilet. He then unzipped her jeans, but
when she continued crying he let her go.

The physician director of the St. Francis Medical Center
emergency department testified. He related the history given
him by the victim, which agreed generally with her testimony.
As a result of his examination, he found scratches on the back
of her left calf and on her back and an abraded area on the
perineum from which serum was seeping. He was unable to find
any evidence of sperm in the vagina.

The victim’s personal physician examined her on March 7,
1988. He testified over objection that the victim told him that
she “had been raped the night before.” The physician’s
examination revealed a tender bruised area on the left shoulder
near the neck and a bruised area over the right perineal region,
the right side of the crotch. He continued to testify that other
than the fact that she was somewhat upset, other findings were
negative, although she complained of a sore tailbone. The
doctor testified that he could not tell when the trauma occurred
that caused the bruising, but did say that his impression was
that it was not more than 2 days earlier.

The basis for defendant’s request for a psychiatric
examination of the victim, which was denied, was an affidavit
that a coworker of the victim’s would testify that within a week
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after the alleged assault the victim had told her that following
the incident, the victim was left out in the country and her car
was found in town. Defendant’s counsel argued that this is
inconsistent with prior statements of the victim to law
enforcement officials and her deposition and preliminary
hearing testimony and that based on these inconsistent stories,
he believes the victim has emotional problems and disorders
and that she had fabricated her entire story.

The issue as to the victim’s prior sexual activity arose as the
result of a deposition of one of the victim’s examining
physicians. During that examination, she admitted having had
sexual intercourse 3 days prior to the alleged assault. Because
neither of the examining physicians could determine exactly
when the victim’s injuries occurred, it is defendant’s position
that the injuries could have resulted from the admitted sexual
intercourse and that the assault did not happen.

Prior to trial, the defendant filed a motion pursuant to Neb.
Rev. Stat. § 28-321 (Reissue 1989) to introduce evidence of this
past sexual behavior. This motion was denied. During the
course of the trial, defendant requested permission to make an
offer of proof with regard to his earlier motion concerning the
relevancy of the prior sexual acts of the alleged victim. The
offer of proof was denied.

Defendant’s complaints concerning the admission of
evidence of a prior bad act by him related to his experience with
the woman in or near the restrooms when, she testified, he
unzipped her jeans. However, we do not reach that assignment
of error because of the failure of the defendant’s counsel to
interpose an objection when the evidence was offered.

When a court overrules a motion in limine to exclude
evidence, the movant must object when the particular evidence,
previously sought to be excluded by the motion, is offered
during trial and cannot predicate error on the admission of
evidence to which no objection was made when it was offered.
Statev. Cox, 231 Neb. 495,437 N.W.2d 134 (1989). As stated by
this court in State v. Tomrdle, 214 Neb. 580, 585, 335 N.W.2d
279, 283 (1983):

A motion in limine is a procedural step to prevent
prejudicial evidence from reaching the jury. . . . “[I]tis not
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the office of a motion in limine to obtain a final ruling
upon the ultimate admissibility of evidence . . . but is
rather to prevent the proponent of potentially prejudicial
matter from displaying it to the jury, making statements
about it before the jury, or presenting the matter to a jury
in any manner until the trial court has ruled upon its
admissibility in the context of the trial itself.” . . . “It [the
motion in limine] serves the useful purpose of raising and
pointing out before trial certain evidentiary rulings the
court may be called upon to make during the course of
trial. . . . It is not a ruling on evidence and should not,
except on a clear showing, be used to reject evidence. It
adds a procedural step to the offer of evidence.”
(Citations omitted.)

The denial of a motion in limine does not in itself constitute
reversible error. State v. Clark, 228 Neb. 599, 423 N.W.2d 471
(1988). When such a motion is denied, the moving party must
also object at trial and base his or her complaints on the trial
record. Statev. Clark, supra.

When the witness was called who was the victim of the
alleged zipper incident, but before she gave any testimony,
defense counsel stated to the court, out of the jury’s presence:
“Your honor, I would renew my objection and my motion in
limine, which was filed previously with this Court with regard
to this testimony as being irrelevant, highly prejudicial. And
this is alleged uncharged misconduct, which is inadmissible in
evidence under the Nebraska statutes, Your Honor.”

The motion was again overruled, and the witness eventually
testified, without objection being made, to the zipper incident.
Defendant, having failed properly to preserve the error by
objecting to the introduction of the evidence at the appropriate
time, cannot now be heard to complain about the introduction
of the evidence. :

Addressing defendant’s second assignment of error, the
granting of a request for a psychiatric evaluation of the victim
falls within the discretionary power of the trial court. In State v.
Maestas, 190 Neb. 312, 207 N.W.2d 699 (1973), this court
discussed the power of the trial court to require such an
examination, but did not clearly hold that the trial court has
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such power. The court stated: “We hold that if the court has
inherent power to require the complaining witness in a
prosecution for a sex crime to submit to psychiatric
examination, nonetheless it did not under the showing here
abuse its discretion in denying the examination.” (Emphasis
supplied.) Id. at 314, 207 N.W.2d at 700. One of the factors
considered by the Maestas court in determining that there was
no abuse of discretion was that the testimony of the prosecutrix
did not bear any obvious indications of unreliability or mental
aberration.

Courts in other jurisdictions have held that a trial court does
have discretionary power to compel a psychiatric evaluation,
but only for compelling reasons. See, State v. Lederer, 99 Wis.
2d 430, 299 N.W.2d 457 (1980), questioned on other grounds,
Statev. Feela, 101 Wis. 2d 249, 304 N.W.2d 152 (1981); State v.
Buckley, 325 N.W.2d 169 (N.D. 1982); State v. Klueber, 81
S.D. 223, 132 N.W.2d 847 (1965) (the court is permitted to
compel a psychiatric evaluation upon a substantial showing of
need and justification).

The purpose of a psychiatric examination in a case involving
a sex offense is to detect any mental or moral delusions or
tendencies causing distortion of the imagination which would
affect the probable credibility of the complaining witness. State
v. Reiman, 284 N.W.2d 860 (S.D. 1979). However, as stated by
the North Dakota Supreme Court:

In actions involving sex crimes, the complainant is not the
person being tried. The proceedings should not put the
complaining witness on trial to shift the attention away
from the accused. Neither should the trial be conducted to
unnecessarily subject the complaining witness to
additional trauma. However, we must also recognize the
right of one accused of a sex offense to have a fair trial. We
believe these competing principles require that we follow
what appears to be the majority rule that the trial court has
discretion to order. a psychiatric examination of a
complaining witness based upon compelling reasons
established on the record, but not for a mere fishing
expedition.
Statev. Buckley, supraat 171.
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Defendant’s basis for requesting such an examination of the
complaining witness in this case relates to the apparent
inconsistency in her recitation of the events of the alleged
assault to the police and upon the witness stand, as compared to
the description which her coworker claims the victim gave to
her. Defendant argues in his brief:
Perhaps the inconsistency has a logical explanation.
Perhaps the inconsistency is a symptom of some medical
disease or mental illness. One does not know. However a
mental examination would help in determining the source
of the inconsistency. Consequently, the Court abused its
discretion in not permitting the examination.

Brief for appellant at 15-16.

Such a rule would justify a mental examination every time a
witness appeared to have given conflicting stories. Defendant
failed to make any showing casting doubt about the victim’s
mental capacity as a witness. The real question was one of
credibility and weight for the jury to decide. See State v.
Lederer, supra at 463.

Section 28-321(2) provides:

Evidence of a victim’s past sexual behavior shall not be
admissible unless such evidence is: (a) Evidence of past
sexual behavior with persons other than the defendant,
offered by the defendant upon the issue whether the
defendant was or was not, with respect to the victim, the
source of any physical evidence, including but not limited
to, semen, injury, blood, saliva, and hair . . ..

It is defendant’s contention that because the victim had
admitted during the taking of her history by the emergency
room physician that she had engaged in sexual intercourse 3
days before this alleged assault, such evidence was relevant to
the issue of whether defendant was the source of the victim’s
physical injuries, i.e., the bruising about the left shoulder and
the perineum and the scratches on the leg and back.

In State v. Hopkins, 221 Neb. 367, 377 N.W.2d 110 (1985),
this court had its first opportunity to examine § 28-321. In the
course of its opinion, the court said:

Patterned on federal Rule 412, § 28-321(2) excludes
evidence of a victim’s past sexual behavior unless evidence
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“offered by the defendant” at an in camera hearing shows
that (1) the victim’s past sexual behavior with anyone other
than the defendant has some bearing on the question
whether the defendant is the source of physical evidence in
the prosecution for sexual assault . . . .
Statev. Hopkins, supraat 375,377 N.W.2d at 116. The purpose
of the statute was to protect sexual assault victims from grueling
cross-examination concerning their previous sexual behavior,
which often elicited evidence of questionable relevance to the
case being tried. See State v. Schenck, 222 Neb. 523, 384
N.W.2d 642 (1986).

The record does not contain a transcript of the testimony
taken during the in camera hearing held on defendant’s motion.
The journal entry in which the trial court held that the evidence
was inadmissible notes that an in camera hearing was held and
that exhibits 2 and 3 were received. These two exhibits were the
depositions of the emergency room physician and the victim’s
personal physician.

The personal physician testified in his deposition that he did
not feel that the bruises which previously have been referred to
were caused by trauma occurring 3 to 4 days prior to his
examination, but, rather, that they occurred not more than a
day before. The emergesncy room physician noted that the
victim had a sore rectal area, and he observed scratches on her
back and left calf and serum seeping from her rectal area, which
was abraded or injured. In his opinion, the scratches looked
fresh, like they could have occurred in the last several hours of
that evening.

The record discloses no other evidence relevant to the inquiry
as to whether the injuries could have occurred as the result of a

prior sexual encounter as distinguished from a sexual assault by

the defendant. The evidence presented to the trial court failed
to support any inference that the victim’ injuries were the result
of the prior sexual intercourse. The relevance of the evidence
sought to be offered by the defendant not having been
established, it cannot be said that the trial court abused its
discretion in excluding the evidence of the earlier sexual
encounter.

Generally, it is within the trial court’s discretion to admit or
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exclude evidence on the basis of relevancy, and such rulings will
be upheld on appeal absent an abuse of discretion. State v.
Thomas, 232 Neb. 490, 441 N.W.2d 186 (1989); State v.
Andersen, 232 Neb. 187, 440 N.W.2d 203 (1989). A conviction
will not be set aside in the absence of a showing that an error
prejudiced the defendant. State v. Burling, 224 Neb. 725, 400
N.W.2d 872 (1987).

Finally, the defendant contends that imposition of
consecutive sentences of 15 to 25 years is an abuse of discretion.
It is well established that a sentence within statutorily
prescribed limits will not be disturbed on appeal absent an
abuse of discretion. State v. Von Busch, 234 Neb. 119, 449
N.W.2d 237 (1989).

The fact that the sentences are consecutive rather than
concurrent does not constitute an abuse of discretion. It is
within the discretion of the trial court to direct that sentences
imposed for separate crimes be served consecutively. State v.
Kitt, 232 Neb. 237, 440 N.W.2d 234 (1989). The test of whether
consecutive sentences may be imposed under two or more
counts charging separate offenses, arising out of the same
transaction or the same chain of events, is whether the offense
charged in one count involves any different elements than an
offense charged in another count..dlhe test is whether some
additional evidence is required to prove. one of the other
offenses. State v. Lewchuk, 232 Neb. 229, 440 N.W.2d 229
(1989). Since additional evidence is required to prove the
offense of kidnapping besides that necessary to prove the
offense of sexual assault, consecutive sentences may be
imposed. See, Neb. Rev. Stat. § 28-319 (Reissue 1989); Neb.
Rev. Stat. §§ 28-312 and 28-313 (Reissue 1989).

As to the length of the sentences, it is well established that

“[iJn imposing a sentence a trial court should consider
inter alia the defendant’s age, mentality, education,
experience, and social or cultural background, as well as
his past criminal record or law-abiding conduct,
motivation for the offense, nature of the offense, and the
amount of violence involved in the commission of the
crime.”

State v. Maeder, 229 Neb. 568, 574, 428 N.W.2d 180, 184
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(1988). Furthermore, “ ‘[t]he seriousness of the offense is an
important factor in the setting of a sentence,’ and ‘[e]vidence as
to a defendant’s life, character, or previous conduct is highly
relevant to the determination of a proper sentence.” ” Id.

Defendant was 39 years old at the time of the crimes. He
obtained a GED at the age of 22. By his own report, he was
arrested for assault and battery at the ages of 17 and 19. He has
a history of speeding violations, and his prior convictions
include destruction of city property (amended from third
degree assault on an officer and resisting arrest), driving while
intoxicated, four counts of issuing bad checks, and third degree
assault by mutual consent (amended from third degree assault).
Defendant has been an alcoholic since he was a teenager.

Sexual assault is a crime of violence. Defendant repeatedly
terrorized the victim with threats that he would bash her head in
if she did not do what he instructed, and he forced her to
perform several humiliating sexual acts with him. Although she
did not suffer permanent physical injury, the victim did suffer
psychological trauma. She is afraid to go out alone, especially
at night, is afraid of anyone whom she does not know being
close to her, is extremely afraid of anyone with a similar look or
build to defendant, quit her job because she was uncomfortable
with crowds and people who were drinking, and sought the
assistance of counseling. Her parents had to buy her another
car as she could not bring herself to drive or be in the one in
which she was sexually assaulted.

Considering the nature of defendant’s acts, his past record,
and the statutory limits for the punishment of the offenses, it
cannot be said that the sentences imposed by the trial court were
an abuse of discretion. Although it is impossible to
“color-match” cases, this case is not unlike State v. Maeder,
supra, where the same sentences were imposed for the same
crimes.

The judgment of the district court is affirmed.

AFFIRMED.
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DAvID J. SHERWOOD, APPELLEE, V. GOOCH MILLING AND

ELEVATOR CoO., A DIVISION OF ADM MILLING Co., A MINNESOTA
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CORPORATION, ET AL., APPELLANTS.
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Filed April 6,1990. No. 89-681.

Workers’ Compensation: Expert Witnesses. Unless the character of an injury is
plainly apparent, an injury is a subjective condition, and an expert opinion is
required to establish the causal relationship between an incident and the injury
as well as any claimed disability consequent to suchinjury.

Trial. Determination of causation is ordinarily a matter for the trier of fact.

Workers’ Compensation: Appeal and Error. Findings of fact made by the
Workers’ Compensation Court have the same force and effect as a verdict in a
civil case and will not be set aside unless clearly wrong.

Workers’ Compensation: Evidence: Appeal and Error. In testing the sufficiency
of the evidence to support the findings of fact made by the Workers’
Compensation Court, the evidence must be considered in the light most
favorable to the successful party.

Workers’ Compensation: Appeal and Error. Under the provisions of Neb. Rev.
Stat. § 48-185 (Reissue 1988), findings of fact by the Workers’ Compensation
Court have the effect of a verdict in a civil case, and its judgment may not be set
aside on appeal where there is evidence sufficient to support it.

Workers’ Compensation: Words and Phrases. Total disability in the context of
the workers’ compensation law does not mean a state of absolute helplessness,
but means disablement of an employee to earn wages in the same kind of work,
or work of a similar nature, for which the employee was trained or accustomed
to perform, or any other kind of work which a person of the employee’s
mentality and attainments could do.

Workers’ Compensation. Whether a worker is totally disabled is a question for
the finder of fact.

. An injured worker’s right to vocational rehabilitation services depends
upon his inability to perform work for which the worker has previous training
and experience.

. Whether an injured worker is entitled to vocational rehabilitation is
ordinarily a question of fact to be determined by the Workers’ Compensation
Court.

. Neb. Rev. Stat. § 48-162.01(6) (Reissue 1988) allows the Workers’
Compensation Court to award rehabilitation services when a total or partial
disability is or is likely to be permanent if there is a reasonable probability that
such services will enable a disabled worker to become gainfully employed or
increase his or her earning capacity.

Appeal from the Nebraska Workers’ Compensation Court.

Affirmed as modified.


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































