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No. A-02-078: State v. Kellogg. Petition of appellant for fur-
ther review overruled on November 14, 2002.

No. A-02-080: Johmson v. Martin. Petition of appellant for
further review overruled on June 26, 2002.

No. A-02-125: State v. Stovall. Petition of appellant for fur-
ther review overruled on June 19, 2002.

No. A-02-137: State v. Durst. Petition of appellant for fur-
ther review overruled on August 29, 2002.

No. A-02-205: State v. Hopp. Petition of appellant for further
review overruled on October 23, 2002.

Nos. A-02-214, A-02-215: State v. Warburton. Petition of
appellant for further review overruled on October 15, 2002. See
rule 2F(1).

No. A-02-220: Matthews v. Stockton. Petition of appellant
for further review overruled on July 3, 2002.

No. A-02-240: State v. Hovendick. Petition of appellant for
further review overruled on August 29, 2002.

No. A-02-247: State v. Chamberlain. Petition of appellant
for further review overruled on November 12, 2002, as untimely
filed.

No. A-02-248: State v. Chamberlain. Petition of appellant
for further review overruled on November 12, 2002, as untimely
filed.

No. A-02-262: State v. Billups. Petition of appellant for fur-
ther review overruled on October 15, 2002. See rule 2F(1).
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No. A-02-275: State v Heil. Petition of appellant for further
review overruled on November 14, 2002.

No. A-02-300: State v. Kinsey. Petition of appellant for fur-
ther review overruled on November 27, 2002.

Nos. A-02-301, A-02-302: State v. Heidelberg. Petition of
appellant for further review overruled on September 25, 2002.

No. A-02-313: State v. Marshall. Petition of appellant for
further review overruled on October 9, 2002.

No. A-02-328: State v. Hiatt. Petition of appellant for further
review overruled on November 14, 2002.

No. A-02-482: State v. Gratto. Petition of appellant for fur-
ther review overruled on November 27, 2002.

No. A-02-501: Martin v. Cameron. Petition of appellant for
further review overruled on June 17, 2002.

No. A-02-501: Martin v. Cameron. Petition of appellant for
further review overruled on August 29, 2002.

No. A-02-505: Martin v. Nesbitt. Petition of appellant for
further review overruled on June 17, 2002. .

No. A-02-505: Martin v. Nesbitt. Petition of appellant for
further review overruled on July 17, 2002.

No. A-02-506: Martin v. Bagley. Petition of appellant for
further review overruled on June 17, 2002.

No. A-02-506: Martin v. Bagley. Petition of appellant for
further review overruled on July 17, 2002.

No. A-02-613: Martin v. Nebraska Dept. of Corr. Servs.
Petition of appellant for further review overruled on October 30,
2002.

No. A-02-768: State v. Al-Sayagh. Petition of appellant for
further review overruled on October 9, 2002.

No. A-02-770: State v. Al-Sayagh. Petition of appellant for
further review overruled on October 9, 2002.

No. S5-02-944: State v. Witmer. Petition of appellant for fur-
ther review sustained on October 30, 2002.

No. S-02-953: River City Life Center v. Douglas Cty. Bd.
of Equal. Petition of appellant for further review sustained on
November 20, 2002.

No. A-02-1041: Ash v. Hehner. Petition of appellant for fur-
ther review overruled on November 14, 2002.
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1. Child Support: Appeal and Error. The standard of review of an appellate court in
child support cases is de novo on the record, and the decision of the trial court will be
affirmed in the absence of an abuse of discretion.

2. Property Division: Appeal and Error. The division of property is a matter entrusted
to the discretion of the trial judge, which will be reviewed de novo on the record and
will be affirmed in the absence of an abuse of discretion.

3. Evidence: Appeal and Error. One may not introduce evidence and then maintain
that it was error for the court to consider the evidence introduced by that party.

Appeal from the District Court for Douglas County: JOHN D.
HARTIGAN, JR., Judge. Affirmed.
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Judith D. Retelsdorf for appellee.
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MCcCoORMACK, J.
NATURE OF CASE

In this appeal, Keith A. Pawlusiak asks us to review two find-
ings of the district court for Douglas County arising from the
dissolution of his marriage with Sandra J. Pawlusiak. The first
issue is whether the $30,000 annuity payment made as part of a
workers’ compensation settlement award to Keith constitutes
income for purposes of calculating child support. The annuity
was payable at the end of 5 years. The district court divided the
$30,000 evenly over 5 years and increased Keith’s monthly

(8]
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income by $500 per month. The second issue is whether the
district court abused its discretion in deducting real estate sales
expenses from the value of the marital home.

BACKGROUND

On March 15, 2000, the district court entered a decree dis-
solving the 18-year marriage of Sandra and Keith. The district
court did not make any findings related to the marital estate or
any other financial matters, but, rather, ordered that a hearing on
these matters would be held at a later date. This hearing was
subsequently held on August 10. At the hearing, no testimony
was received but a number of exhibits were offered and received
pertaining to the parties’ assets and liabilities.

Two of these exhibits related to Keith’s workers’ compensa-
tion settlement award. In 1986, Keith was involved in an acci-
dent arising out of and in the course of his employment. As a
result, Keith filed a petition with the Nebraska Workers’
Compensation Court.

On April 10, 1995, the compensation court approved a settle-
ment between Keith and his employer and the employer’s insur-
ance company. The agreement provided that in exchange for a
release of all liability arising from the 1986 accident, the
employer and insurance company would (1) pay Keith an initial
cash payment of $140,000, (2) pay outstanding medical expenses,
(3) establish a medical trust fund to pay future medical expenses,
and (4) purchase an annuity for Keith’s benefit. This annuity
would pay Keith $30,000 after S years, $50,000 after 10 years,
$75,000 after 15 years, $100,000 after 20 years, $125,000 after 25
years, $150,000 after 30 years, and $150,000 after 35 years. The
initial $30,000 payment was due within 1 month of the date of the
decree in this case and had been received by Keith at the time of
the August 10, 2000, hearing.

At the August 10, 2000, hearing, Keith offered two exhibits
relating to the value of the marital home. One of the exhibits was
an appraisal report from a certified residential appraiser. Both
exhibits deducted “sales charges” of approximately 8 percent to
arrive at the present equity. Sandra offered no evidence disput-
ing the exhibits offered by Keith.
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In calculating the child support, the district court found that
Keith received monthly income of $712 in the form of Social
Security disability payments. Addressing the $30,000 annuity
payment, the court found that the annuity payment represented
“reimbursement of post-decree lost earning capacity” and con-
cluded that the annuity constituted income under the Nebraska
Child Support Guidelines. For calculation of child support, the
district court divided the $30,000 evenly over 5 years and thus
added $500 per month to Keith’s income. When added to the
Social Security payments, Keith’s monthly income was deter-
mined to be $1,212 per month. The court ordered Keith to pay
$409.91 in child support per month. The decree provided that
when only one child remains a minor, which occurred on October
25, 2000, the child support dropped to $285.32 per month.

Regarding the marital home, the district court found that
“[t]he property has a present fair market value of $84,000.00,
with a mortgage balance of $69,947.69. Assuming hypothetical
real estate expenses of $6,720.00, the home has a present net
equity of $7,332.31” The home was awarded to Sandra, but
because Sandra did not have the resources to purchase Keith’s
interest, Keith was awarded a lien over the home in the amount
of his half of the net equity, or $3,666.15.

ASSIGNMENTS OF ERROR
Keith assigns that the district court erred in (1) finding that
the $30,000 annuity payment was income for purposes of calcu-
lating child support and (2) deducting “hypothetical real estate
expenses” from the present fair market value of the home when
calculating Keith and Sandra’s equity in the home.

STANDARD OF REVIEW
[1] The standard of review of an appellate court in child sup-
port cases is de novo on the record, and the decision of the trial
court will be affirmed in the absence of an abuse of discretion.
Heesacker v. Heesacker, 262 Neb. 179, 629 N.W.2d 558 (2001).
[2] The division of property is a matter entrusted to the dis-
cretion of the trial judge, which will be reviewed de novo on the
record and will be affirmed in the absence of an abuse of dis-
cretion. Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001).
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ANALYSIS

ANNUITY

As previously noted, the 5-year, $30,000 annuity payment was
received in full prior to the district court’s decision in this case.
The district court found that this $30,000, divided evenly over 5
years, was an income item of $500 per month. The court factored
$500 per month into Keith’s income to arrive at his child support
obligation. The district court stated that it was relying on Parde
v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999), and further
found that the $30,000 contemplated pain and suffering, disfig-
urement, disability, or the loss of postdivorce earning capacity. In
Parde, we granted further review to clarify a conflict in the law
regarding the extent to which an injured party’s personal injury
or workers’ compensation award should be included in a marital
estate. See id. We held that

compensation for an injury that a spouse has or will receive
for pain, suffering, disfigurement, disability, or loss of post-
divorce earning capacity should not equitably be included in
the marital estate. On the other hand, compensation for past
wages, medical expenses, and other items that compensate
for the diminution of the marital estate should equitably be
included in the marital estate as they properly replace losses
of property created by the marital partnership.
Id. at 109-10, 602 N.W.2d at 663. Here, the trial court properly
considered Parde in determining whether the annuity payment
should be included as part of the marital estate or excluded as
indemnity for loss of postdivorce earning capacity. The court
incorrectly believed, however, that the annuity payment could
represent compensation for pain and suffering. The discussion
of pain and suffering in Parde was included because the analyt-
ical approach was intended to apply to claims for both personal
injury and workers’ compensation.

Under the Nebraska Workers’ Compensation Act, benefits
payable to or on behalf of an employee may take the form of pay-
ment for medical, surgical, and hospital services, Neb. Rev. Stat.
§ 48-120 (Reissue 1993); indemnity benefits, Neb. Rev. Stat.
§ 48-121 (Reissue 1993); or death benefits, Neb. Rev. Stat.
§ 48-122 (Reissue 1993). Pain and suffering as a separate element
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of damages is not recoverable in a workers’ compensation case.
Turney v. Werner Enters., 260 Neb. 440, 618 N.W.2d 437 (2000).

The $30,000 annuity payment was made to Keith as a result
of a workers’ compensation settlement award. In addition to the
annuity payments made at 5-year intervals, the settlement award
separately provided for the payment of past and future medical
expenses. Thus, the annuity payment could have been intended
only to indemnify Keith for loss of future earning capacity. We
conclude that the $30,000 annuity payment, therefore, was in
lieu of income.

In our de novo review, we determine that the district court did
not abuse its discretion in considering the $30,000 annuity pay-
ment to be income for purposes of determining Keith’s child sup-
port obligation under the guidelines. See, also, Becker v. Becker,
6 Neb. App. 277, 573 N.W.2d 485 (1997); Mehne v. Hess, 4 Neb.
App. 935, 553 N.W.2d 482 (1996).

REAL ESTATE COMMISSION

In determining that the marital home of Keith and Sandra had
a present net equity of $7,332.31, the district court subtracted
“hypothetical” real estate expenses of $6,720 from the marital
home’s present fair market value. Keith argues that these
expenses should not have reduced the value of the marital home
because they were not necessary or mandatory expenses.

Two exhibits received into evidence at the August 10, 2000,
hearing formed the basis for the district court’s calculation of the
marital home’s present net equity. One was a report from a certi-
fied residential real estate appraiser, which report stated that real
estate sales charges in the amount of 8 percent of the marital
home’s present fair market value should be deducted to arrive at
the home’s present net equity. The other exhibit expressly
deducted $6,720 of real estate sales charges from the marital
home’s present fair market value and listed the home’s present net
equity as $7,332.31. Both exhibits were offered by Keith at the
hearing, and the district court accepted Keith’s offer and received
the exhibits into evidence without objection from any party.

[3] We have previously held that one may not introduce evi-
dence and then maintain that it was error for the court to consider
the evidence introduced by that party. Lincoln Co. Sheriff’s Emp.
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Assn. v. Co. of Lincoln, 216 Neb. 274, 343 N.W.2d 735 (1984).
For that reason, Keith’s assignment of error is without merit.

CONCLUSION

We determine that the district court did not abuse its discre-
tion in including as income in determining Keith’s child support
obligation the $30,000 annuity payment received from the work-
ers’ compensation settlement.

As to the marital home, the only evidence adduced as to the
value of the marital home was produced by Keith. Both of Keith’s
appraisals had deductions for sales charges. In our de novo
review, we therefore conclude that Keith’s assignment of error as
to the district court’s determination of the value of the marital
home is without merit.

AFFIRMED.

THOMAS BOWLEY, APPELLANT AND CROSS-APPELLEE, V.
W.S.A, INC., A MINNESOTA CORPORATION, AND
THOMAS ADAMSON, AN INDIVIDUAL, APPELLEES

AND CROSS-APPELLANTS.
645 N.W.2d 512

Filed June 7, 2002. No. S-01-097.

1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

2. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw but one conclusion
from the evidence, that is to say, where an issue should be decided as a matter of law.

3. Libel and Slander: Damages: Proof. Under Neb. Rev. Stat. § 25-840.01 (Reissue
1995), special damages in a libel action are damages that the plaintiff alleges and
proves were suffered in respect to his or her property, business, trade, profession, or
occupation as the direct and proximate result of the defendant’s publication.

4. Judgments: Directed Verdict. When the record contains evidence about which rea-
sonable minds could differ and when the record further sustains a finding for the
plaintiff, the record precludes the entry of a directed verdict against the plaintiff.

5. Directed Verdict: Appeal and Error. The party against whom a motion for directed
verdict is made is entitled to all reasonable inferences deducible from the evidence.

6. New Trial: Verdicts: Damages. Under Neb. Rev. Stat. § 25-1142 (Cum. Supp.
2000), a verdict shall be vacated and a new trial granted on the application of the party
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aggrieved where excessive damages, appearing to have been given under the influ-
ence of passion or prejudice, have been awarded.

7. New Trial: Appeal and Error. In reviewing a district court’s order granting a new trial,
the decision of the trial court will be upheld in the absence of an abuse of discretion.

Appeal from the District Court for Douglas County: JOSEPH S.
TroliA, Judge. Reversed and remanded.

Robert E. O’Connor, Jr., for appellant.

Thomas A. Grennan and Donald P. Dworak, of Gross & Welch,
P.C., for appellees.

HEnDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

ConnNoLLy, J.

In this libel action, Thomas Bowley appeals from the district
court’s order granting a motion for a new trial. The appellees,
W.S.A., Inc., and Thomas Adamson, cross-appeal. Adamson
sent a letter to Bowley’s employer, and Bowley was later termi-
nated from his employment. W.S.A. and Adamson’s motion for
a directed verdict was overruled, and the jury found for Bowley
and awarded damages in the amount of $150,000.

The court found that the jury awarded excessive damages and
sustained W.S.A. and Adamson’s motion for a new trial. Bowley
contends that there was sufficient evidence to support the jury’s
award of damages. On cross-appeal, W.S.A. and Adamson con-
tend that Bowley failed to prove that he was terminated because
of the letter and that he failed to plead and prove special dam-
ages. Thus, W.S.A. and Adamson contend that the court erred in
failing to grant their motion for a directed verdict.

We reverse, and remand because sufficient evidence was pre-
sented that showed the jury verdict was not a result of passion
or prejudice.

BACKGROUND
Bowley filed a petition alleging a cause of action for libel per
se and libel per quod. He alleged that after Adamson sent a let-
ter to Bowley’s employer, he was terminated from his employ-
ment and had difficulty obtaining new employment. He alleged
that as a result, he suffered general and special damages.
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At trial, Bowley testified that he was employed as a general
manager for Harmon Glass (Harmon) from 1989 until September
1993. In September 1993, he was paid about $36,000, had vari-
ous benefits, and received raises for performance. He did not
have an employment agreement with Harmon and did not make
any formal agreements with Harmon regarding confidentiality or
trade secrets. Adamson was a chief executive officer of W.S.A., a
division of a holding company that included Harmon. Thomas
Hill was Bowley’s direct supervisor at Harmon.

Bowley testified that in August 1993, Hill and Adamson came
to the store he managed and informed him that it would be sold.
The three men then met with Frank Charles Weaver II, the
owner of another glass company, about selling the store to
Weaver. Bowley testified that he had experienced problems with
Weaver in the past. According to Bowley, Weaver complained to
Bowley’s supervisors when Bowley out-bid Weaver on con-
tracts. Bowley had also stopped purchasing wholesale products
from Weaver. According to Bowley, he did not think Weaver
would offer him a job and he did not want to work for Weaver.
He testified that the meeting did not lead to an agreement
regarding the sale. He also stated that Adamson became upset
because Weaver would not sign a purchase contract and that
Adamson slammed his briefcase shut in disgust. Bowley said
that after the meeting, he provided Weaver with information that
was requested about the sale.

Bowley testified that after the meeting, he suggested that
employees of Harmon not be immediately told about the sale.
He said he did not tell any of the employees about the sale, but
that some employees did overhear another person discuss it.
Eventually, several employees found out about the possible sale.

Bowley testified that he had previously been offered a job
with Harding Glass (Harding), a competitor of Harmon. The
record shows that Hill knew that Bowley had been solicited by
Harding and had no complaints with Bowley’s seeking a job
from Harding. Bowley contacted Harding about a position and
met with Danny Grim, a vice president of Harding. During the
interview process, Bowley took Grim and Bob Hardwick,
another vice president of Harding, through the Harmon building
and discussed the possibility of Harding’s leasing the building.
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He said that he did so with the permission of an interim manager
at Harmon. He also told Grim and Hardwick about the negotia-
tions between Harmon and Weaver and testified that he had
cleared that information with Hill.

On September 1, 1993, Grim sent Bowley a letter offering
him a job with Harding. The letter described the job position as
“Regional Manager of Retail operations in Omaha” and listed a
base salary of $37,700, a base bonus of $9,400, and a car
allowance of $4,080. The letter listed benefits of vacation, profit
sharing, 401K, and disability insurance. Bowley stated that his
understanding was that he would oversee all of the retail stores
in Omaha. Bowley then told Harmon that he was leaving to
accept the offer at Harding. At the request of Harmon, he con-
tinued to work there for 2 more weeks.

Bowley started work at Harding on September 13, 1993. He
stated that he met with Frederick W. Pierce III, the president of
Harding. According to Bowley, Pierce told him that a shop
known as the South 90th Street location was operating at an 8-
percent profit margin and would be closed if it remained at 8
percent. Bowley said that Pierce told him that he was to work on
that shop first and could do whatever it took to get the numbers
up. Pierce did not discuss with him any change in his job title or
job duties. He testified that while he worked for Harding, he was
always paid as a regional manager.

The next night, Hill, Bowley’s former supervisor at Harmon,
called him and warned him that a letter was going to be sent to
someone at Harding and that it was not going to paint him in a
good light. On September 15, 1993, Pierce faxed him a copy of
a letter that had been sent to him. The letter was from Adamson
and was addressed to Bowley, with copies sent to Hill and
Pierce. The letter stated:

Dear Tom:

I am very disappointed.

A few weeks ago you asked me to trust you, which I did
without hesitation. Now that trust has been broken several
times by your continual attempts to undermine our efforts
to sell/transition the Omaha operation.

Perhaps you were mistreated in the past. I do not know.
You never said you were.
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Perhaps you see this as a way to impress your new
employer. Again, I do not know. I am not familiar with their
method of operation or what they think of you.

I do know that trust is an essential part of any business
relationship, whether it is with a coworker, investor, supplier
or customer. Are you a person that can be trusted, Tom? You
should give it some thought—your future will depend on it.

Bowley testified that Pierce and Hardwick called him to discuss
the letter and that he was on the telephone with them for 30 to
45 minutes discussing the letter. He discussed the letter again
with both men about 4 weeks later. Bowley sent several letters
to Adamson seeking a retraction and received no response.

According to Bowley, immediately after his employers
received the letter, his duties were limited. He was told to oversee
only a single shop and was told not to engage in any new con-
struction projects or contact insurance companies. He stated that
there was a change in the way he was treated after the letter was
received and that he was excluded from meetings and lunches.

Bowley testified that Grim claimed that there were several
issues that concerned him other than the letter. First, there was an
issue regarding the use of scratch pads instead of inventory sheets.
According to Bowley, he never used scratch pads, but had a prob-
lem with some of the employees doing so. Bowley stated that
scratch pads were also used at all of the Omaha locations. Second,
there was money missing from the cash drawer. Bowley testified
that he accounted for it by showing Grim that there were two $100
bills placed undemeath the drawer. Third, Grim questioned if
sales had been raised. Bowley testified that he did a good job at
Harding; that he increased sales by 25 percent; and that by orga-
nizing inventory, he realized an inventory gain of $5,000 for the
month of November. Bowley also stated that he could not bring in
new business because his duties had been limited and he was
unable to call on customers. The record contains a letter sent by
Bowley to Grim suggesting ways Harding’s business could be
improved. Bowley concedes that Grim did not mention the letter
sent by Adamson at the termination meeting.

Bowley testified that after he was terminated from his employ-
ment at Harding, he was unable to find employment with a glass
company, either as a manager or in sales. He first applied to the
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top 10 or 12 stores and then applied to every glass company in the
telephone book, which was about 50 shops. He never obtained
employment as a manager, but did find work as a journeyman
glazer. He stated that his current rate of pay is $15.50 per hour and
that he has health insurance, but does not have paid vacations,
paid holidays, a car allowance, or an employer-contributing pen-
sion plan.

In a motion in limine before trial, W.S.A. and Adamson sought
to exclude evidence consisting of Bowley’s tax returns and W-2
forms for the years 1993 to 2000. The documents were not
allowed into evidence during trial. W.S.A. and Adamson later
moved to strike Bowley’s testimony regarding his income. The
motion was overruled.

After Bowley testified, he moved to amend his pleadings to
conform to the proof. The motion was sustained. Bowley pre-
sented no other evidence, and W.S.A. and Adamson moved for a
directed verdict. The motion was denied.

Adamson testified that he had discussed confidentiality
regarding the sale with Bowley and that it had been Bowley’s
suggestion to keep the sale secret. Adamson was concerned that
his competitors would learn about the sale and that Harmon
would lose customers, employees, and its telephone number. He
stated that he sent the letter to Harding after Weaver had con-
tacted him complaining that Harding was encouraging Bowley
to interfere with the sale to Weaver. He said he sent a copy to
Pierce, Harding’s president, because he believed that Bowley’s
actions were motivated by Harding. Adamson conceded that
Bowley did not have an employment or confidentiality contract
with Harmon.

Weaver testified that he had expressed to Adamson the impor-
tance about confidentiality of the sale. He stated that confiden-
tiality was discussed when he met with Bowley, Hill, and
Adamson and stated that Bowley did not provide him with
requested information after the meeting. He said that he would
not have hired Bowley.

Weaver stated that he contacted Adamson about Bowley
when he learned that two of Weaver’s employees were going to
work at Harding. He was “very hot” and told Adamson that his
people were getting stolen.
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Pierce testified that the letter had nothing to do with Bowley’s
termination. Hardwick testified that the letter had a positive
effect on him and made him think that Harding may have picked
up a good man and that Adamson was upset that he had lost him.
Both stated that they generally were not involved in the termi-
nation of employees.

Grim testified that when he first hired Bowley, he was looking
for someone to oversee the three Omaha stores. He initially gave
Bowley one store to run and told Bowley that if he did well there,
he would increase Bowley’s level of responsibility. According to
Grim, Bowley agreed to this. He stated that Bowley was paid a
regular manager’s pay.

Grim said that he learned that Bowley was using scratch pads
instead of formal invoices and that he directed Bowley to use
invoice sheets. He later learned that invoice forms were still not
being used properly after he directed Bowley to do so. An
employee of Harding also testified that Bowley did not use
invoices properly. Grim stated that he asked Bowley on one occa-
sion to explain how he was making the store profitable and that
Bowley gave him no answer and instead complained that
Harding had a bad reputation and that the employees were
incompetent. Grim also stated that the cash register was long on
money and that he suspected that some invoices were not being
written up. Thus, he was concerned that the store was not
accounting for cash properly. Grim stated that he terminated
Bowley’s employment from Harding because Bowley failed to
follow company procedures and that the letter had nothing to do
with it. On cross-examination, he admitted that Bowley had
reported to him that employees were failing to use invoices prop-
erly and had expressed concerns that some employees might be
stealing money from the company.

At the end of the testimony, W.S.A. and Adamson renewed
their motion for a directed verdict and it was denied. The jury
returned a verdict for Bowley and awarded damages in the
amount of $150,000. W.S.A. and Adamson moved to set aside
the verdict and moved for a new trial, arguing that there was no
evidence that the letter caused Harding to terminate Bowley’s
employment and that the verdict was excessive. The district
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court granted the motion for a new trial. Bowley appeals, and
W.S.A. and Adamson cross-appeal.

ASSIGNMENTS OF ERROR
Bowley, rephrased, assigns that the district court erred in sus-
taining the motion for a new trial. On cross-appeal, rephrased,
W.S.A. and Adamson assign that the district court erred in over-
ruling their (1) motion for a directed verdict and (2) motion to
strike testimony regarding Bowley’s income.

STANDARD OF REVIEW

[1] A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Paulk v. Central Lab. Assocs., 262 Neb.
838, 636 N.W.2d 170 (2001); Maxwell v. Montey, 262 Neb. 160,
631 N.W.2d 455 (2001).

[2] A directed verdict is proper at the close of all the evidence
only when reasonable minds cannot differ and can draw but one
conclusion from the evidence, that is to say, where an issue
should be decided as a matter of law. Mondelli v. Kendel Homes
Corp., 262 Neb. 263, 631 N.W.2d 846 (2001).

ANALYSIS

MOTION FOR DIRECTED VERDICT

On cross-appeal, W.S.A. and Adamson contend that the court
should have sustained their motion for a directed verdict because
Bowley failed to prove that the letter caused special damages.
W.S.A. and Adamson also contend that Bowley failed to plead
and prove special damages.

[3] Special damages in a libel action are damages that the
“plaintiff alleges and proves were suffered in respect to his or
her property, business, trade, profession, or occupation as the
direct and proximate result of the defendant’s publication.” Neb.
Rev. Stat. § 25-840.01 (Reissue 1995).

[4] When the record contains evidence about which reason-
able minds could differ and when the record further sustains a
finding for the plaintiff, the record precludes the entry of a
directed verdict against the plaintiff. Rod Rehm, P.C. v. Tamarack
Amer., 261 Neb. 520, 623 N.W.2d 690 (2001).
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Here, Bowley alleged that after Adamson sent a letter to
Harding, he was terminated from his employment and had diffi-
culty obtaining new employment. He alleged that as a result, he
suffered general and special damages. At trial, Bowley success-
fully moved to amend his petition to conform to the proof. Under
these facts, we determine that he pled special damages.

[5] At trial, Bowley testified that he was treated differently
immediately after his employers received the letter. Bowley also
testified that he had difficulty in finding employment as a man-
ager and that he earned less in his new employment. Bowley’s
duties were reduced, and he was excluded from meetings and
lunches. His testimony contradicted evidence that Harding ter-
minated his employment for reasons other than the letter. For
example, Bowley contradicted Grim’s testimony that Bowley
improperly used invoice forms, that he improperly accounted for
money, and that he failed to increase sales. Although W.S.A. and
Adamson presented evidence that directly contradicted
Bowley’s testimony, this court does not reweigh the evidence.
Instead, the party against whom a motion for directed verdict is
made is entitled to all reasonable inferences deducible from the
evidence. See Suburban Air Freight v. Aust, 262 Neb. 908, 636
N.W.2d 629 (2001). The court concluded that the issue of liabil-
ity was properly a question of fact for the jury. We agree. We
determine that when all reasonable inferences are afforded to
Bowley’s case, the court was correct in overruling W.S.A. and
Adamson’s motion for a directed verdict.

MorTioN TO STRIKE TESTIMONY REGARDING INCOME

W.S.A. and Adamson next contend that Bowley’s testimony
about his income was irrelevant and highly prejudicial because
there was a lack of evidence that the letter caused any loss of
income. Thus, W.S.A. and Adamson contend that the district
court erred in failing to strike the testimony.

We have already determined that there was evidence that the
letter caused Bowley to lose income. Evidence of Bowley’s
earnings before and after his employment was terminated was
relevant to determining the amount of damages he incurred and
was not unduly prejudicial. We determine that this assignment
of error is without merit.



BOWLEY v. W.S.A,, INC. 15
Cite as 264 Neb. 6

MorioN For NEw TRIAL

Bowley contends that the jury’s verdict was supported by the
evidence and that the court erred in granting W.S.A. and
Adamson’s motion for a new trial.

[6,7] Under Neb. Rev. Stat. § 25-1142 (Cum. Supp. 2000), a
verdict “shall be vacated and a new trial granted on the applica-
tion of the party aggrieved for any of the following causes affect-
ing materially the substantial rights of such party: . . . (4) exces-
sive damages, appearing to have been given under the influence
of passion or prejudice.” In reviewing the district court’s order
granting a new trial, the decision of the trial court will be upheld
in the absence of an abuse of discretion. Holmes v. Crossroads
Joint Venture, 262 Neb. 98, 629 N.W.2d 511 (2001).

Here, the jury was instructed that Bowley could recover both
general and special damages, including loss of income for a rea-
sonable period after termination. Bowley testified that he was
unable to secure employment as a manager or in sales. At the
time of trial, almost 7 years after Bowley was terminated from
Harding, he was working in a position as a glazer, earning
$15.50 per hour. The evidence showed that at Harding, Bowley
earned $37,700 per year, along with a base bonus of $9,400 and
a car allowance of $4,080. He also testified that he no longer had
certain benefits such as paid vacation or a pension plan. When
the income differential, lost bonus, and lost car allowance are
considered over a period of 6 years 11 months—the amount of
time between when Bowley’s employment was terminated and
trial—a jury could reasonably conclude that Bowley’s lost
income exceeded $130,000. When the additional value of bene-
fits are included, an award of $150,000 is supported by the evi-
dence. Under these circumstances, the jury’s verdict does not
appear to have been given under the influence of passion or prej-
udice. We conclude that the court was incorrect when it deter-
mined that there was insufficient evidence to support the jury
verdict. Accordingly, the court abused its discretion when it sus-
tained W.S.A. and Adamson’s motion for a new trial.

CONCLUSION
We conclude that the district court was correct in overruling
W.S.A. and Adamson’s motion for a directed verdict and in
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refusing to strike testimony regarding Bowley’s income. We
determine, however, that the district court abused its discretion
when it sustained W.S.A. and Adamson’s motion for a new trial.
Accordingly, we reverse, and remand with instructions that
judgment be entered in this cause.

REVERSED AND REMANDED.

GARY L. REICHERT, AN INDIVIDUAL, AND FRED REICHERT, JR.,
AN INDIVIDUAL, ALSO DOING BUSINESS AS MONUMENT JEWELERS
AND REICHERT JEWELERS, INC., APPELLEES, V.
RusLoFF HAMMOND, L.L.C., APPELLANT.

645 N.W.2d 519

Filed June 7, 2002. No. S-01-128.

1. Contracts: Appeal and Error. The construction of a contract is a matter of law, and
an appellate court has an obligation to reach an independent, correct conclusion irre-
spective of the determinations made by the court below.

2. Injunction: Equity: Appeal and Error. An action for injunction sounds in equity.
In an appeal of an equitable action, an appellate court tries factual questions de novo
on the record and reaches a conclusion independent of the findings of the trial court,
provided, where credible evidence is in conflict on a material issue of fact, the appel-
late court considers and may give weight to the fact that the trial judge heard and
observed the witnesses and accepted one version of the facts rather than another.

3. Contracts: Intent. When the terms of a contract are clear, a court may not resort to
rules of construction, and terms are accorded their plain and ordinary meaning as an
ordinary or reasonable person would understand them. In such a case, a court shall
seek to ascertain the intention of the parties from the plain language of the contract.

4. Contracts: Parties. The implied covenant of good faith and fair dealing exists in
every contract and requires that none of the parties to the contract do anything which
will injure the right of another party to receive the benefit of the contract.

5. Breach of Contract: Words and Phrases. A breach is a nonperformance of a duty.

6. Breach of Contract: Leases. When a lessor covenants in a lease for retail space to fore-
bear from leasing space or allowing space to be leased to a competing store, the lessor
breaches the covenant when it executes a contract to lease space to a competitor.

7. Contracts: Intent. A contract will not be construed to limit the remedial rights of the
parties unless that intention is clearly expressed.

8. Contracts: Breach of Contract: Stipulations. Parties to a contract may override the
application of the judicial remedy for breach of a contract by stipulating, in advance,
to the sum to be paid in the event of a breach.

9. Contracts: Breach of Contract: Stipulations: Damages. Contracting parties have the
right to privately bargain for the amount of damages to be paid in the event of a breach
of contract, provided the stipulated sum is reasonable in light of the circumstances.
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10. Breach of Contract: Damages. Agreed-upon damages can be so small as to be
stricken as unconscionable in light of a breach of contract.

11. Contracts: Liability: Damages. When the parties to a contract are experienced busi-
ness people, the damages are economic, and the parties had fair opportunity to con-
sider the agreement, courts rarely find that liability limitations are unconscionable.

12. Contracts: Appeal and Error. Although a party may in retrospect be dissatisfied
with a bargained-for provision, an appellate court will not rewrite a contract to pro-
vide terms contrary to those which are expressed.

13. Contracts: Breach of Contract: Intent. A court may not grant a permanent injunc-
tion where the parties clearly intend that the exclusive remedy in the event of a breach
is the termination of the contract or a reduction in rents.

Appeal from the District Court for Scotts Bluff County:
RaNDALL L. LippSTREU, Judge. Reversed.

John F. Simmons, of Simmons, Olsen, Ediger, Selzer, Ferguson
& Carney, P.C., for appellant.

Michael J. Javoronok, of Michael J. Javoronok Law Firm, for
appellees.

HenDry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

CoONNoOLLY, J.

This is an appeal from a permanent injunction imposed by the
district court against appellant, Rubloff Hammond, L.L.C.
(Hammond), from leasing space to a competitor of appellees,
Gary L. Reichert and Fred Reichert, Jr. (Reicherts). The court
found that Hammond, the lessor, had intended that the Reicherts
would have the exclusive right to operate fine jewelry stores in
Monument Mall in Scottsbluff, Nebraska. The court further
found that an “ ‘exclusive remedy’ ” provision in a commercial
lease did not provide an adequate remedy at law or prevent it
from giving injunctive relief. The exclusive remedy gave the
Reicherts the right to terminate their lease agreement or reduce
their rent by 50 percent for a specified period if Hammond
breached the lease agreement.

We determine that Hammond breached the lease agreement
by executing a lease with a competing store. However, because
the exclusive remedy provision limited the Reicherts’ rights to
reduced rents or a termination of the lease agreements, the dis-
trict court erred in granting the injunction.
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BACKGROUND

In 1986, Fred Reichert opened Reichert Jewelers, Inc., in
Monument Mall in Scottsbluff. In 1994, Fred Reichert learned
that Ridco, Inc., a retail jewelry chain doing business as Riddles
Jewelers (Riddles), sought to lease space in Monument Mall. In
August 1994, the Reicherts reached a 4-year lease agreement with
the owners for space to open a second store in Monument Mall,
known as Monument Jewelers. The lease agreement was with
Mid-America Realty Investments, Inc. (Mid-America), the prede-
cessor in interest to Hammond. The minimum monthly rent over
the term averaged $2,137.50 for 1,140 square feet plus 5.5 percent
of gross receipts in excess of an average of $513,000. According
to an affidavit from Fred Reichert, the lease was executed to pre-
vent the owners from leasing space for a Riddles store. The
Reicherts renewed their lease agreement for the Reichert Jewelers
store space in 1997 for a term of 2 years, which expired in August
1999. The minimum monthly rent was $1,162.33 plus 5.5 percent
of gross receipts in excess of $275,000.

Mid-America later sold its ownership of the mall to
Hammond. Sometime in 1999, the mall manager for Hammond
informed Fred Reichert that Ridco had again sought to lease
space in Monument Mall for a Riddles store. In August 1999,
the Reicherts and Hammond agreed to amend both lease agree-
ments. The amendments extended the term for both leases to 10
years, or until July 2009.

Under the amendments, the minimum monthly rent for
Reichert Jewelers during the first 5 years was $1,585—an
increase in monthly rent of $422.67. However, the threshold for
determining the 5.5 percentage rent increased by $150,000. The
minimum monthly rent for Monument Jewelers for the first 5
years increased by $109.25 from its monthly rent at the end of
the 1994 lease to $2,294.25. The threshold for determining its
percentage rent decreased by about $23,800 compared to the
final year under its 1994 lease. The combined changes
increased the thresholds for both of the Reicherts’ stores by
approximately $126,200, from a total threshold of $799,400 to
approximately $925,600.

Both amendments to the lease agreements contained the fol-
lowing provision:
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So long as Tenant is open and operating its business as
provided for in the Lease . . . and is not otherwise in default
under the Lease . . . then Landlord covenants and agrees
that during the period commencing on August 1, 1999 and
expiring on July 31, 2004, no space in the Shopping
Center will be leased or allowed to be leased, other then
[sic] Tenant’s operation, for the primary business of the
operation of a jewelry store selling fine jewelry. The fore-
going restriction shall not apply to (i) “Anchor Tenants”
... (ii) any tenant, its successor, assign or replacement,
open and operating in the Shopping Center as of August 1,
1999....

Landlord and Tenant acknowledge that in the event of a
breach of this restriction, Tenant shall give Landlord writ-
ten notice of such breach and Landlord shall have thirty
(30) days from the date of said notice (or such longer
period as may be reasonably required if Landlord is dili-
gently attempting to remedy same) to remedy same. If
Landlord fails to remedy such breach . . . Tenant shall have
the rights set forth in the next paragraph as its sole and
exclusive remedy because of such breach. . . .

. . . Tenant shall have, as its sole and exclusive remedy
under the Lease, the right to either (i) decrease annual fixed
minimum rent by 50% during the period such store . . . is
open and operating . . . or (ii) terminate the Lease . . . . If
Tenant elects (i) above, then Tenant shall resume paying
full fixed minimum rent on the date such Competing Store
ceases violating the restriction. If such Competing Store
continues to violate the restriction for 270 days after the
date said Competing Store opened for business, then Tenant
shall have the further right to terminate the Lease . . . no
later than 290 days after the date the Competing Store
opened for business . . . .

On September 15, 2000, Hammond executed a lease agreement
with Ridco to lease space for a Riddles store. Three days later, the
Reicherts filed a petition for declaratory judgment and a perma-
nent injunction against Hammond. In its answer, Hammond
alleged that the Reicherts were limited to the exclusive remedy
provision in the lease agreements.
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At trial, the Reicherts adduced evidence to show that Ridco
had received a more favorable rent arrangement than the
Reicherts, both in terms of minimum rent per square foot and
percentage rent. The Ridco lease agreement also contained a
premises use restriction. The restriction provided that Ridco
could terminate its lease agreement if one of the existing jewelry
stores in the mall departed and Hammond then leased space to
more than two tenants for the operation of a jewelry store. The
chief financial officer for Ridco admitted in a deposition that
this provision indicated to Ridco that the demographics of the
area would support only two jewelry stores in the mall.

The Reicherts also presented expert testimony that the econ-
omy of Scotts Bluff County had remained flat for many years
and that in such an economy, Riddles’ gross receipts would have
a substantial negative impact on the Reicherts’ sales volume.

In its order, the court found:

» Hammond intended to give the Reicherts an exclusive right -
of operation for fine jewelry stores in the mall through July 2004.

* Hammond reasonably knew that this right constituted an
important economic lease provision to the Reicherts.

* Even if the Reicherts chose to reduce their rent by 50 percent
for 9 months, they would still pay almost $27,000 more during
that period than Ridco for approximately the same store space.

* The evidence showed that there was a flat economy in the
area and that Ridco’s lower rent gave it an unfair competitive
advantage.

¢ Hammond and Ridco anticipated that the addition of a
Riddles store would force the closure of one of the Reicherts’
stores before July 2004.

* Although parties are free to contract for a particular remedy
for a breach of contract, this case was an equitable action to pre-
vent a breach, or further breach, of the lease agreements.

The court relied upon a 1925 case for its ruling. See Nebraska
Wheat Growers Ass’n v. Norquest, 113 Neb. 731, 204 N.W. 798
(1925) (holding that liquidated damages provision did not provide
adequate remedy at law or prevent injunctive relief). The court
held the reduction in rent was an inadequate remedy at law and
that the Reicherts would incur irreparable damage without injunc-
tive relief. It permanently enjoined Hammond from leasing or
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allowing to be leased space for the primary purpose of operating
a fine jewelry store to any mall tenant other than the Reicherts, so
long as the Reicherts continued to operate their stores and were
not otherwise in default, through July 31, 2004.

ASSIGNMENTS OF ERROR

Hammond assigns that the district court erred in (1) enjoining
it, (2) failing to read the lease provision as part of an integrated
whole, (3) determining that the leasing of space to a competing
Jjeweler is a violation of Hammond’s obligation to the Reicherts,
(4) giving no effect to the exclusive remedy provision of the
contract, (5) determining that the additional rights given to the
Reicherts in the event of Hammond’s leasing space to a com-
peting jeweler are exclusive only if they provide adequate
recourse, and (6) determining that the Reicherts did not have an
adequate remedy at law even if it correctly determined that
Hammond breached its agreement.

STANDARD OF REVIEW

[1] The construction of a contract is a matter of law, and an
appellate court has an obligation to reach an independent, cor-
rect conclusion irrespective of the determinations made by the
court below. Cornhusker Internat. Trucks v. Thomas Built Buses,
263 Neb. 10, 637 N.W.2d 876 (2002).

{2] An action for injunction sounds in equity. In an appeal of
an equitable action, an appellate court tries factual questions de
novo on the record and reaches a conclusion independent of the
findings of the trial court, provided, where credible evidence is
in conflict on a material issue of fact, the appellate court con-
siders and may give weight to the fact that the trial judge heard
and observed the witnesses and accepted one version of the facts
rather than another. Village of Winslow v. Sheets, 261 Neb. 203,
622 N.W.2d 595 (2001).

ANALYSIS
Hammond contends that it did not breach the lease agreements
because the exclusive remedy provision qualifies its obligations
under the lease agreements. Alternatively, Hammond argues that
the court erred in failing to enforce the lease agreements of the
parties as to their rights in the event of a breach.
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The Reicherts contend that the court correctly determined that
the exclusive remedy provision was inapplicable when an injunc-
tion is imposed to prevent a breach, or further breach, of a con-
tract. They also contend that the court correctly determined that
no adequate remedy at law existed and that, therefore, a perma-
nent injunction should be entered against Hammond.

The first issue is whether Hammond promised, by the amend-
ments to the lease agreements, to give the Reicherts the exclu-
sive right to operate fine jewelry stores in the mall.

[3] When the terms of a contract are clear, a court may not
resort to rules of construction, and terms are accorded their plain
and ordinary meaning as an ordinary or reasonable person
would understand them. In such a case, a court shall seek to
ascertain the intention of the parties from the plain language of
the contract. In re Estate of Jakopovic, 261 Neb. 248, 622
N.w.2d 651 (2001).

Hammond argues that the lease agreements must be read as a
whole. Because the exclusive remedy provision gave the
Reicherts the right to reduce rents or terminate the lease agree-
ments if Hammond leased space to a competitor, Hammond
argues that its promise was modified to include that contingency.
We disagree.

The first sentence of the provision in the amendments to the
lease agreements in question provides:

So long as Tenant is open and operating its business as
provided for in the Lease . . . and is not otherwise in default
under the Lease . . . then Landlord covenants and agrees
that during the period commencing on August 1, 1999 and
expiring on July 31, 2004, no space in the Shopping Center
will be leased or allowed to be leased, other then {sic]
Tenant’s operation, for the primary business of the opera-
tion of a jewelry store selling fine jewelry.

This sentence states that the right to be the exclusive operators
of jewelry stores in the mall is the benefit for which the Reicherts
bargained. Hammond agreed by this provision to refrain from
leasing space to a competing store, or allowing space to be leased
to a competing store, so long as the Reicherts were open for busi-
ness and not in default until July 31, 2004.
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The provision did not reserve to Hammond the right to either
perform its promise or provide an alternative performance, such
as liquidated damages. Rather, the right to termination of the
lease agreements or reduced rents inured to the Reicherts upon
Hammond’s breach. Thus, the purpose of the termination provi-
sion is most reasonably construed as providing incentive for
Hammond to perform its promise.

[4] In addition, the implied covenant of good faith and fair
dealing exists in every contract and requires that none of the par-
ties to the contract do anything which will injure the right of
another party to receive the benefit of the contract. Strategic Staff
Mgmt. v. Roseland, 260 Neb. 682, 619 N.W.2d 230 (2000);
Cimino v. FirsTier Bank, 247 Neb. 797, 530 N.W.2d 606 (1995).
Allowing parties to claim that they have not promised a perform-
ance because of a remedy provision for their breach would
undermine this important doctrine of contract law. Parties gener-
ally bargain for performance, not nonperformance. The plain lan-
guage of the contract supports the court’s finding that the parties
intended the lease to provide the Reicherts an exclusive right to
operate a fine jewelry store.

[5,6] The second issue is whether the court correctly con-
cluded that this was an action to prevent a breach of the exclu-
sivity provision. A breach is a nonperformance of a duty. Phipps
v. Skyview Farms, 259 Neb. 492, 610 N.W.2d 723 (2000). As
discussed, Hammond agreed not to lease space or allow space to
be leased to a competing store in the mall that operated for the
primary purpose of selling fine jewelry. To “lease” is to “grant
the possession and use of (land, buildings, rooms, movable
property, etc.) to another in return for rent or other considera-
tion.” Black’s Law Dictionary 900 (7th ed. 1999). Although the
lease agreements provided Hammond with a 30-day opportunity
to remedy the breach, the breach occurred when it executed a
contract to lease space to Ridco for the operation of a jewelry
store. The court erred in determining that this was an action to
prevent a breach.

[7] As the trial court recognized, the parties stipulated to a
particular remedy in the event of a breach. The court, however,
relied upon Nebraska Wheat Growers Ass’n v. Norquest, 113
Neb. 731, 204 N.W. 798 (1925), to conclude that this provision
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did not prevent the Reicherts from seeking injunctive relief. In
that case, this court held that a liquidated damages clause was
an inadequate remedy at law and did not preclude injunctive
relief. However, the damages clause in Nebraska Wheat
Growers Ass’n did not specify that it was the sole and exclusive
remedy under the lease. A contract will not be construed to
limit the remedial rights of the parties unless that intention is
clearly expressed. See, Roberts Constr. Co. v. State, 172 Neb.
819, 824, 825, 111 N.W.2d 767, 770, 771 (1961) (holding that
“extension of time” provision was not sole remedy for highway
improvement contractor against State when contract “in the
absence of a ‘no-damage clause’ or other provision to the con-
trary in the contract” (emphasis supplied)); 17A Am. Jur. 2d
Contracts § 748 (1991).

In contrast, the remedy provision in the amendments to the
lease agreements provided:

In the event Landlord fails to proceed with all diligence
to remedy such violation, then, upon the expiration of thirty
(30) days from the date of Tenants notice, Tenant shall
have, as its sole and exclusive remedy under the Lease, the
right to either (i) decrease annual fixed minimum rent by
50% during the period such store . . . is open and operating
. .. or (ii) terminate the Lease . . . .

(Emphasis supplied.)

[8,9] In the context of liquidated damages provisions, this
court has held that “parties to a contract may override the appli-
cation of the judicial remedy for breach of a contract by stipu-
lating, in advance, to the sum to be paid in the event of a
breach.”” Kozlik v. Emelco, Inc., 240 Neb. 525, 535, 483 N.W.2d
114, 120-21 (1992); Crowley v. McCoy, 234 Neb. 88, 449
N.W.2d 221 (1989). “This court has consistently upheld the
right of contracting parties to privately bargain for the amount of
damages to be paid in the event of a breach of contract, provided
the stipulated sum is reasonable in light of the circumstances.”
Kozlik, 240 Neb. at 535, 483 N.W.2d at 121. Other jurisdictions
have held that a trial court erred in granting specific perform-
ance when an exclusive remedy clause limited the injured
party’s rights. See, Doyle v. Ortega, 125 Idaho 458, 872 P.2d
721 (1994); Sun Bank of Miami v. Lester, 404 So. 2d 141 (Fla.
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App. 1981). This result is justified when the parties foresee the
specific nonperformance and agree to an exclusive remedy in
that event.

Here, the remedy provision in the amendments is not ambigu-
ous and limits the Reicherts’ rights for this particular breach to
decreased rents or termination of the lease agreements. Just as
Hammond is bound by the plain language of its covenant to
forebear leasing space to a competing store, so the Reicherts
must be held to the plain language of the exclusive remedy pro-
vision. No conflict exists between the two provisions, and effect
may be given to both.

[10,11] The question of the reasonableness of a remedy gen-
erally addresses whether a liquidated damages clause is so
great as to constitute a penalty. See Kozlik, supra. Agreed-
upon damages can also be so small as to be stricken as uncon-
scionable in light of the breach. See, Purcell Tire & Rubber v.
Executive Beechcraft, 59 S.W.3d 505 (Mo. 2001); Restatement
(Second) of Contracts § 356, comment a. (1981). When, how-
ever, the parties are experienced in business, the damages are
economic, and the parties had fair opportunity to consider the
agreement, courts rarely find that liability limitations are
unconscionable. See Purcell Tire & Rubber, supra. Compare
Darr v. D.R.S. Investments, 232 Neb. 507, 441 N.W.2d 197
(1989) (method set forth in partnership agreement for valuing
retiring partner’s interest was not unconscionable when evi-
dence showed that partners were experienced businessmen
with opportunity to read partnership agreement and to discuss
it before signing).

[12] The right to terminate a lease agreement is an important
bargaining tool and, in most cases, a significant economic ben-
efit. See, generally, Johnson Lakes Dev. v. Central Neb. Pub.
Power, 254 Neb. 418, 576 N.W.2d 806 (1998). This benefit is
demonstrated by Ridco’s termination right in the restrictive use
provision in its lease agreement with Hammond. Although the
Reicherts may in retrospect be dissatisfied with this bargained-
for provision, this court will not rewrite a contract to provide
terms contrary to those which are expressed. See, Kozlik, supra;
Kansas-Nebraska Nat. Gas Co. v. Swanson Bros., 215 Neb. 398,
338 N.W.2d 774 (1983).
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CONCLUSION
[13] The district court erred in granting a permanent injunc-

tion when the parties clearly intended that the exclusive remedy

in

the event of a breach would be the termination of the lease

agreements or a reduction in rents.

10.

REVERSED.

STATE OF NEBRASKA, APPELLEE, V.
MicHAEL T. GEORGE, APPELLANT.
645 N.W.2d 777
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Postconviction: Proof: Appeal and Error. A criminal defendant requesting post-
conviction relief must establish the basis for such relief, and the findings of the dis-
trict court will not be disturbed unless they are clearly erroneous.

Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.

Postconviction: Expert Witnesses: Appeal and Error. The denial of a motion to
appoint an expert witness in a postconviction action is reviewed for abuse of discretion.
Postconviction: Appeal and Error. A motion for postconviction relief cannot be used
to secure review of issues which were or could have been litigated on direct appeal.
Prosecutorial Misconduct: Appeal and Error. A presumption of prosecutorial vin-
dictiveness arises when the defendant is charged with a more serious offense after
pursuing an appeal.

Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to
establish a right to postconviction relief based on a claim of ineffective counsel, the
defendant has the burden first to show that counsel’s performance was deficient; that
is, counsel’s performance did not equal that of a lawyer with ordinary training and
skill in criminal law in the area. Next, the defendant must show that counsel’s defi-
cient performance prejudiced the defense in his or her case. The two prongs of this
test, deficient performance and prejudice, may be addressed in either order.
Effectiveness of Counsel: Proof. If it is more appropriate to dispose of an ineffec-
tiveness claim due to the lack of sufficient prejudice, that course should be followed.
Effectiveness of Counsel: Presumptions: Appeal and Error. The entire ineffec-
tiveness analysis is viewed with a strong presumption that counsel’s actions were rea-
sonable and that even if found unreasonable, the error justifies setting aside the judg-
ment only if there was prejudice.

Effectiveness of Counsel: Proof. In order to show prejudice, the defendant must
demonstrate a reasonable probability that but for counsel’s deficient performance, the
result of the proceeding would have been different.

Prosecuting Attorneys: Evidence: Due Process. The suppression by the prosecution
of evidence favorable to an accused upon request violates due process where the evi-
dence is material either to guilt or to punishment.
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Appeal from the District Court for Hall County: TEResA K.
LUTHER, Judge. Affirmed.

David T. Schroeder, of Kelly & Schroeder, for appellant.

Don Stenberg, Attorney General, and Martin W. Swanson for
appellee.

HenDRrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

HENDRY, C.J.
INTRODUCTION

Michael T. George brought a motion for postconviction relief
pursuant to Neb. Rev. Stat. § 29-3001 (Reissue 1995), alleging
that his convictions in 1993 for robbery and use of a weapon to
commit a felony and his convictions in 1996 for first degree
assault and use of a weapon to commit a felony were obtained in
violation of his constitutional rights. After an evidentiary hear-
ing, the district court denied George relief. George appeals.

FACTUAL BACKGROUND

On March 28, 1993, Tessa Taylor was working at Coffin’s
Cormner convenience store in Hall County, Nebraska. While talk-
ing with a customer, William Ostrander, Taylor saw a man
standing at the door to the store. The man pulled up his shirt,
covering the bottom part of his face to the tip of his nose. Taylor
was able to see the man’s entire face briefly before he pulled up
his shirt. The man then walked in and stabbed Ostrander in the
stomach with a knife.

After a brief scuffle with Ostrander, the assailant approached
the cash register. He attempted to open the register by banging on
it with his knife. Eventually, he pointed the knife at Taylor and
ordered her to open the cash register. Taylor could see the man,
and the exposed part of his face, throughout the incident. She was
approximately 1 to 2 feet away from him when she opened the
cash register. After she opened the register, the man took approx-
imately $200 in cash and left. Taylor called the police.

Ostrander was taken to the hospital where he underwent
surgery to repair serious internal wounds caused by the stabbing.
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Ostrander remained in the hospital for 1 week, but recovered
from his injuries.

Taylor described the assailant to the investigating officers as
a man approximately 5 feet 10 inches tall, with shoulder-length
dark hair with a lot of gray, wearing blue jeans and a blue shirt.
Ostrander later provided a similar description of the assailant to
the officers. The police showed Taylor three photographic line-
ups consisting of six photographs each. Taylor picked out a pho-
tograph of George, which was included in one of the lineups,
and stated that the photograph looked like the robber, but she
would have to see a more recent photograph to be sure. The pho-
tograph of George was approximately 1 year old. Ostrander was
also shown the same three lineups at the hospital, but was unable
to conclusively identify anyone. He did, however, identify the
photograph of an individual other than George as a “‘guy that
looked something like the one that did it.’”

About 2 weeks after the incident, George came into Coffin’s
Corner to purchase cigarettes. Taylor was working at the time
and recognized George as the assailant from March 28, 1993.
Although frightened, Taylor looked at him carefully, memorized
his license plate number, and called the police immediately after
George left the store. The police thereafter arrested George and
took a Polaroid photograph of him in his “street clothes.” The
“street clothes” George was wearing in this Polaroid photograph
were similar to the clothing worn by the assailant during the
stabbing and robbery.

The officers then showed a fourth photographic lineup sepa-
rately to Taylor and Ostrander, which included the Polaroid pho-
tograph of George in “street clothes.” The lineup consisted of
six photographs, George’s being the only Polaroid. Taylor iden-
tified George from this fourth lineup. Ostrander also picked out
George’s photograph from the fourth lineup, but was not com-
pletely certain in his identification.

George was charged with attempted second degree murder, a
Class II felony, use of a weapon to commit attempted murder,
robbery, and use of a weapon to commit the robbery. George’s
trial counsel was Jerry Fogarty.

At trial, Taylor testified she recognized George when he came
into Coffin’s Corner 2 weeks after the incident as the man who
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stabbed Ostrander and robbed the store, and she identified him in
court. Taylor stated she was positive George was the assailant,
recognizing, among other things, his eyes and hair. Ostrander also
made an in-court identification of George as the assailant, but
acknowledged that he was not “100 percent sure.” Finally, Taylor
and Ostrander testified regarding the four photographic lineups
and their respective identifications resulting from that procedure.

The jury was instructed on the elements of attempted second
degree murder and “attempted manslaughter.”” The jury was also
instructed, inter alia, on the elements of robbery and the elements
related to the two weapons charges. The jury found George guilty
of robbery, attempted manslaughter, use of a weapon to commit a
robbery, and use of a weapon to commit attempted second degree
murder. George was sentenced to a term of 16 years 8 months’ to
50 years’ imprisonment on the robbery charge, along with three
additional consecutive sentences of 6 years 8 months’ to 20 years’
imprisonment for the remaining three convictions.

George appealed his convictions, asserting that (1) the con-
viction for attempted manslaughter was invalid in that attempted
manslaughter was not a lesser-included offense of attempted
second degree murder, (2) the conviction for use of a weapon to
commit attempted second degree murder was invalid because he
had been acquitted of attempted second degree murder, and (3)
the sentences imposed were excessive. George’s counsel on
appeal was Harry Moore. In State v. George, 3 Neb. App. 354,
358, 527 N.W.2d 638, 642 (1995) (George I), the Nebraska
Court of Appeals reversed George’s conviction for attempted
manslaughter, stating:

The combination of the elements of the crime of crimi-
nal attempt with the elements of involuntary manslaughter
creates a peculiar animal. The trial court instructed the jury
that “[t]he elements of Attempted Manslaughter are: 1. That
the defendant . . . engaged in conduct which constituted a
substantial step to culminate in his commission of the crime
of attempted manslaughter. 2. That he attempted to kill
another without malice . . . unintentionally while in the
commission of an unlawful act.” A person cannot perform
the same act intentionally and unintentionally at the same
time. This instruction is a contradiction because a person








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































