


Copyright A. D. 2000 

By PEGGY POLACEK, REPORTER OF THE SUPREME COURT 
AND THE COURT OF APPEALS 

For the benefit of the State of Nebraska



TABLE OF CONTENTS 
For this Volume 

MEMBERS OF THE APPELLATE COURTS ................... V 

JUDICIAL DISTRICTS AND DISTRICT JUDGES ................ Vi 

JUDICIAL DISTRICTS AND COUNTY JUDGES .............. Viii 

SEPARATE JUVENILE COURTS AND JUDGES ................ X 

WORKERS' COMPENSATION COURT AND JUDGES ............ X 

ATORNEYS ADMITTED ............................. Xi 

TABLE OF CASES REPORTED ......................... XV 

LIST OF CASES DISPOSED OF BY 
FILED MEMORANDUM OPINION ..................... Xxi 

LIST OF CASES DISPOSED OF WITHOUT OPINION ......... .XXii 

LIST OF CASES ON PETITION FOR FURTHER REVIEW ........ xxv 

CASES REPORTED .. ............................... 1 

HEADNOTES CONTAINED IN THIS VOLUME ................ 949

(iii)





SUPREME COURT 
DURING THE PERIOD OF THESE REPORTS 

JOHN V. HENDRY, Chief Justice 
JOHN F. WRIGHT, Associate Justice 
WILLIAM M. CONNOLLY, Associate Justice 
JOHN M. GERRARD, Associate Justice 
KENNETH C. STEPHAN, Associate Justice 
MICHAEL M. MCCORMACK, Associate Justice 
LINDSEY MILLER-LERMAN, Associate Justice 

COURT OF APPEALS 
DURING THE PERIOD OF THESE REPORTS 

JOHN F. IRWIN, Chief Judge 
EDWARD E. HANNON, Associate Judge 
RICHARD D. SIEVERS, Associate Judge 
WESLEY C. MUES, Associate Judge1 

EVERETT 0. INBODY, Associate Judge 
THEODORE L. CARLSON, Associate Judge 

PEGGY POLACEK ............................ Reporter 
LANET ASMUSSEN .............................. Clerk 
JOSEPH C. STEELE ............... State Court Administrator 

1 Until October 25, 1999

(v)



k M 

0/3 

U . z o j 

Z C0 

a- 

a--

(vi)

000~

U2



a 

22 

9 
rZ

So
U 

F

F
U 

F

I

i.J

0o

101 

.5 

.2

~ 0 

.0 C 
- 0 

C

asz 

-

0 

0

(vii)

0 

1.  
0 
a

=--8 

Cd 

mi

0 

U

.2 
C

U 

0 

S 
z



S 0 0088 8 

~m 0 * ih

(viii)

0 
u~

U- > 

NUB

09 

00

cco

1111 

>0 

V 

0 

U 

V 
0

.t 
s

U 

.5 
0 

U

0 

z

a 

So 
=Vol



0 ~

..6.  

0 

oa3 

'S 

.  

4) 

4)

..  

<0 

4) 

So

1111 
coo 

a 
. go 

.5 z

00 

.~ .~ 

zz

0.  

-o 
4) .~ 

-4) 

E

*)

(ix)

0 
O 

Q ~ 

O

4)

.5 
4) 

U

z



a a 
l. 13:'.2 

9:: : :9: : : : 

up 

"0 
CO) 2 !R- -1 006

(x)



ATTORNEYS 

Admitted Since the Publication of Volume 256

JOSEPH M. ACIERNO 
THOMAS F. ACKLEY 
EMIL JOHN ALAGABAN 
ROSEMARY ANTON 
CHRISTINA BALL 
JOHN BALL 
JEFF BEATY 
Amy BEEHNER ROLAND 
TRAVIs BENNINGTON 
JASON BENSON 
PATRICK BORCHERS 
MICHAEL BORNITZ 
REBECCA A. BORTOLOTTI 
CHAD L. BOWMAN 
SEAN C. BRADLEY 
CAROLYN R. BREITKREuTz 
MONA LEE BURTON 
ROB CAPLES 
THALIA L. CARROLL 
MATTHEW M. CATLETT 
DAVID K. CHENG 
LEANNE M. CIPPS 
LESLIE A. CHRISTENSEN 
JENNIFER D. CHRYSTAL-CLARK 
CHRISTIAN W. CLINGER 
JULuE M. CORNWELL 
KRISTIN LAWSON CRAWFORD 
DENISE L. DAVIS 
SHANNON LEE DOERING 
JENNIFER DuNLAP 
MARTHA J. DUNN 
DONALD P. DWORAK 
EUGENE M. ECKEL

BRrrr J. EHLERS 
THOMAS M. FEHRINGER 
KATHRYN D. FoLTs 
MARK ALAN FOREHAND 
CYNTHIA D. GARNER 
THAYNE E. GLENN 
ELIZABETH M. GREEN 
MARY A. GUBBRUD 
SHANNON McGUIRE GUERBER 
DANIEL JOSEPH GUINAN 
DANIEL RAY GUKEISEN 
Scorr GILBERT GUNEM 
SUSAN E. HAGER 
SHAWN R. HAGERTY 
GRETCHEN A. HALL 
ERIC HANSEN 
GRETCHEN F. HASTINGS 
PAUL DAVID HEIMANN 
JOHN S. HERTZLER 
LAURA HILLIARD 
RICHARD F. Hrrz 
RYAN C. HOLSTEN 
STERLING TODD HUFF 
MICHAEL T. JOHNSON 
ERIN D. JONES 
SEAN KEATING 
STEVEN A. KEETLE 
MARCELA KEIM 

STEVEN E. KERRIGAN 
LISA A. KOCH 
DAN KoTRAPU 
AISON L. KUTLER 
LAURIE P. LAGE

(xi)



ATTORNEYS

BRENT LASURE 
DEBORAH A. LEE 
ANGELA M. LISEC 
THOMAS J. MAKENS 
CRAIG F. MARTIN 
G.E. MARTIN 
CRAIG S. MASON 
JAMES MASTELLER 
RODNEY J. MATUKEWICz 
PATRICK R. McGILL 
MATrHEw S. McKEEVER 
EDWARD G. McKIBBIN 
M. L. McNALLY 
MICHAEL MECKNA 
DAVID MEDINA 
JANICE I. MEDINA 
TERRY M. MEINECKE 
ANGELA D. MELTON 
TROY F. MEYERSON 
KIMBERLY MILLER 
JOSHUA P. NAUMAN 
ScoTrT C. NEILL 
BRIAN JOSEPH NOVAK 
APRIL L. O'LOUGHLIN 
QUINN M. OSBORNE 
BILL OUREN 
PATRICK THOMAS PARRY 
DAVID J. PARTSCH 
DAVID LouIs PEREZ 
LORI L. PHILLIPS 
JILL PITSENBARGER 
MICHAEL J. PrrTS 
JENNY L. PLAGER 
JENNIFER PLOCHOCKI 
KIMBERLY A. QUEDENSLEY 
EVAN LEVY RANDALL 
SEAN M. REAGAN 
SHAYLA REED 
SARAH REIFSCHNEIDER

KOREY LYNN REIMAN 
RYAN REIS 
MICHAEL DAVID REISBIG 
JENNIFER RICHARDSON 
LESLIE ROGALL 
JULIE L. ROGERS 
THOMAS M. ROWEN 
DAVID SALL 
M. A. SATTERTHWAITE 
JILL SCHAFFER 
JONI R. SCHEEF 
THERESA ANN SCHNEIDER 
SHERYL LYNN SCHROER 
ANDREA SCIOLI 
MEGAN E. SEBASTIAN 
JOAN LYNN SKOGSTROM 
JAMES JEFFREY SKOW 
ROBERT G. SMALLFOOT III 
ANDREA SNOWDEN 
KRISTIN K. SORNSON 
JENNIFER L. K. STEVENS 
JOEL A. STINER 
DANIEL STOCKMANN 
ASHER STOLLER 
JOSEPH G. SULLIVAN 
CHAD W. SWANTZ 
JILu ELIZABETH THOMSEN 
JAN N. TIMMERMAN 
SCOTT E. TOLLEFSEN 
ROBERT G. TRIBOLET 
JASON TROIA 
TIMOTHY JAMES TUTTLE 
REBECCA TVRDIK 
KELLY UNDERSTOCK 
DEREK VAUGHN 
GAIL VERMAAS 
ANN MARIE VIDOLOFF 
JENNIFER VILLEBRO 
RACHELLE WEIGHT

xn



ATTORNEYS xi, 

DEREK C. WEIMER 
GISELA A. WESTWATER 
RYAN WILCOX 
JOSEPH ALAN WILKINS 

STACY LYNN WILLIAMS 

BRUCE WILSON 
JANIS WINTERHOF 
MARK A. WRIGHT 
MICHELE E. YOUNG





TABLE OF CASES REPORTED 

Abramson; Kalisek v............................................ 517 
Alexander; Nuss v. ............................................ 36 
Alma, City of, State ex rel. v. Furnas Cty. Farms ...................... 189 
Al-Zubaidy; State v... ........................................... 935 
American Signature Graphics; Ideen v. ............................. 82 
Ameritas Life Ins. v. Balka ...................................... 878 
Application of City of North Platte, In re ............................ 551 
Approval & Appointment of Authorized Attorneys, In re ................ 142 

Balka; Ameritas Life Ins. v........................................ 878 
Bargmann v. State ............................................. 766 
Benevolent and Protective Order of Elks; Levander v................... 283 
Blankenship; Hernandez v........................................ 235 
Blecha v. Blecha .............................................. 543 
Blue Valley Co-op v. National Farmers Org. ......................... 751 
Bolles; Pier v.................................................. 120 
Bradley D. & Ryan D., In re Interest of ............................. 142 
Breeden v. Nebraska Methodist Hosp................................ 371 
Butternut Apartments; Twin Towers Dev. v........................... 511 

Carothers; Sacco v. ............................................ 672 
Castor; State v. ................................................ 572 
Charipar v. State .............................................. 766 
City of Alma, State ex rel. v. Fumas Cty. Farms ...................... 189 
City of North Platte, In re Application of ............................ 551 
City of Omaha; Mobeco Indus. v. ................................. 365 
City of Omaha v. Morello ....................................... 869 
Clarke; Rehbein v. ............................................. 406 
Conboy; Tipp-It, Inc. v. ......................................... 219 
Cowen; Hausman v. ............................................ 852 
Cook; State v.. .......................................... ...... 693 
Cross v. Perreten .............................................. 776 
Crossroads Joint Venture; Franksen v. .............................. 597 
Cuny;Statev ................................................. 168 

Danielle D. et al., In re Interest of ................................. 198 
Department of Motor Vehicles; Winter v. ........................... 28 
Drummond v. State ............................................ 766 
Dueling v. Dueling ............................................. 862 

Edm onson; State v. ............................................ 468 
Elsome v. Elsome ............................................. 889 

(xv)



xvi TABLE OF CASES REPORTED 

Elstun v. Elstun ............................................... 820 

Estate of Poach, In re............................................ 663 

Everts v. Hardcopf-Bickley ...................................... 151 

Fackler v. Genetzky ............................................ 130 

Farnsworth v. Farnsworth ....................................... 242 

Franco;Statev. ................................................ 15 

Franksen v. Crossroads Joint Venture ............................... 597 

Furnas Cty. Farms; State ex rel. City of Alma v. .............. ........ 189 

Gallner v. Gallner ............................................. 158 

Garretson Equip. Corp. v.Stae .................................. 766 

Genetzky; Fackler v. ........................................... 130 

Greer; State v. ............................................... 208 

Gress v.Gress ................................................ 112 

Groseth v. Groseth ............................................. 525 

Hagelstein v. Swift-Eckrich ...................................... 312 

Hajenga v. Hajenga ............................................ 841 

Hardcopf-Bickley; Everts v. . ....... ............................... 151 

Hausman v. Cowen ............................................ 852 

Heinold v. Siecke ............................................. 413 

Hernandez v. Blankenship ......................................... 235 

Hittle; State v. ............................................... 344 

In re Application of City of North Platte ............................. 551 
In re Approval & Appointment of Authorized Attorneys ................ 142 

In re Estate of Poach ........................................... 663 

In re Interest of Bradley D. & Ryan D. .............................. 142 

In re Interest of Danielle ). et al. .................................. 198 
In re Interest of Jeremy T. ....................................... 736 
In re Interest of Kantril P. & Chenelle P. ............................ 450 

Indeen v. American Signature Graphics ............................. 82 
Industrial M achine; Phillips v. .................................... 256 

J.K. v. Kolbeck ............................................... 107 

Jantzen v. Jantzen . ............................................ 78 
Jeremy T., In re Interest of ....................................... 736 

Kalisek v. Abramson ........................................... 517 
Kanarick; State v. ............................................. 358 
Kantril P. & Chenelle P., In re Interest of ............................ 450 
Knudsen v. Mutual of Omaha Ins. Co. .............................. 912 
Kolbeck; J.K. v. ............................................... 107 
Koseluk; State ex rel. NSBA v...................................... 240 

Krolikowski v. Nesbitt ......................................... 421 

Kuhn v. State ................... .............................. 766 

Lackman v. Rousselle .......................................... 87 
Larry Price & Assocs.; NECO, Inc. v. .............................. 323 
Leavitt v. M agid ............................................... 440 

Lehr, Inc. v. State .............................................. 766



TABLE OF CASES REPORTED xvii 

Lessley; State v. ............................................... 903 
Levander v. Benevolent and Protective Order of Elks ................... 283 
Louthan;Statev. . .............................................. 174 

M.F.S. YorklStormor; Millery. ................................... 100 
M agid; Leavitt v. .............................................. 440 
Main Street Movies v. Wellman ................................... 559 
McArthur; State ex rel. NSBA v. .................................. 618 
M cM anus;Statev. ............................................... I 
M eers; State v. ................................................ 398 
M eese; State v. ........................................... ..... 486 
Miller v. M.F.S. YorklStormor .................................... 100 
Mobeco Indus. v. City of Omaha .................................. 365 
M orello; City of Omaha v. ....................................... 869 
M rzlak v. State ....... ......................................... 766 
Mue-Cow Farms, Inc. v. Slate .................................... 766 
Mutual of Omaha Ins. Co.; Knudsen v. .............................. 912 

NECO, Inc. v. Lary Price & Assocs. ............................... 323 
NSBA, State ex rel. v. Koseluk ................................... 240 
NSBA, State ex rel. v. Whitehead ................................. 150 
National Farmers Org.; Blue Valley Co-op v. ......................... . 751 
Nebraska Methodist Hosp.; Breeden v. ............................. . 371 
Nebraska Pub. Emp. v. Otoe Cty. .................................. 50 
Nesbitt; Krolikowski v. ......................................... 421 
Nintendo of America; Stumpf v. ................................... 920 
North Platte, City of; In re Application of ............................ 551 
Nuss v. Alexander ............................................. 36 

Omaha, City of; Mobeco Indus. v.................................... 365 
Omaha, City of; Morello v. ...................................... 869 
Ortiz; State v. ................................................. 784 
Otoe Cty.; Nebraska Pub. Emp. v. ................................. 50 
Owens; State v. ............................................... 832 

Palmer; State v. ............................................... 702 
Perreten; Cross v. .............................................. 776 
Phillips v. Industrial Machine .................................... 256 
Pier v. Bolles ................................................. 120 
Poach, In re Estate of ........................................... 663 

Ramaekers; State v. ............................................ 391 
Ramsay; State v. .............................................. 430 
Rehbein v. Clarke .............................................. 406 
Reiner; State ex rel. NSBA v. ..................................... 550 
Rieger; State v. ............................................... 826 
Rousselle; Lackman v. ................................ .......... 87 
Rozmus v. Rozmus ......... ................................... 142 
Ryan v. Ryan ................................................. 682 
Ryan; State v. ................................................. 635



xviii TABLE OF CASES REPORTED 

Sacco v. Carothers ............................................. 672 
Sanchez; State v. .............................................. 291 
Seberger; State v. .............................................. 747 
Siecke; Heinold v. ............................................. 413 
Spotts; State v. ................................................ 44 
Spulak v. Tower Ins. Co. ........................................ 928 
State; Bargmannv. ............................................. 766 
State; Charipar v. .............................................. 766 
State; Drummond v. ............................................ 766 
State; Garretson Equip. Corp. v. ................................... 766 
Stale; Kuhn v................................................. 766 
State; Lehr, Inc. v. ............................................. 766 
State; M rzlak v. ............................................... 766 
State; Mue-Cow Farms, Inc. v. .................................... 766 
State ex rel. City of Alma v. Furnas Cty. Farms ....................... 189 
State ex rel. NSBA v. Koseluk .................................... 240 
State ex rel. NSBA v. McArthur ................................... 618 
State ex rel. NSBA v. Reiner ..................................... 550 
State ex rel. NSBA v. Whitehead .................................. 150 
State v. AI-Zubaidy ............................................ 935 
State v. Castor ................................................ 572 
State v. Cook ................................................. 693 
State v. Cuny ................................................. 168 
State v. Edmonson ............................................. 468 
State v.Franco ................................................ 15 
State v. Greer ................................................. 208 
State v. Hittle ................................................. 344 
State v. Kanarick .............................................. 358 
State v. Lessley ............................................... 903 
State v.Louthan ............................................... 174 
State v. McManus ............................................. 1 
State v. M eers ................................................ 398 
State v. M eese ................................................ 486 
Statev.Ortiz ................................................. 784 
State v. Owens ................................................ 832 
State v. Palm er ................................................ 702 
State v. Ramaekers . ........................................... 391 
State v. Ramsay ............................................... 430 
State v. Rieger ................................................ 826 
State v. Ryan ................................................. 635 
State v. Sanchez ............................................... 291 
State v. Seberger .............................................. 747 
State v. Spotts ................................................ 44 
State v. Tucker ................................................ 496 
State v. W ard ................................................. 377 
State v. W ells ................................................ 332 
State v. W hite ... ............................................ 943 
Stumpf v. Nintendo of America ................................... 920 
Swift-Eckrich; Hagelstein v. ..................................... 312 

Tipp-It, Inc. v. Conboy .......................................... 219 
Tower Ins. Co.; Spulak v......................................... 928



TABLE OF CASES REPORTED xix 

Tucker; State v. ............................................... 496 
Twin Towers Dev. v. Butternut Apartments .......................... . 511 

W ard; State v. ................................................ 377 
Wellman; Main Street Movies v. .................................. 559 
W ells; State v. ................................................ 332 
W hite; State v. ................................................ 943 
Whitehead; State ex rel. NSBA v................................... 150 
Winter v. Department of Motor Vehicles ............................ 28





LIST OF CASES DISPOSED OF 
BY FILED MEMORANDUM OPINION 

No. S-97-818: State v. Hatcher. Affirmed. Gerrard, J.  
No. S-97-1126: Miller v. Miller. Reversed and remanded for 

further proceedings. Connolly, J.  
No. S-98-292: Liermann v. Liermann. Reversed and 

remanded with directions. Connolly, J.  
No. S-98-400: Dunn v. Department of Motor Vehicles.  

Affirmed in part, and in part reversed and remanded with direc
tions. Connolly, J.  

No. S-98-482: Heckmann v. Heckmann. Reversed and 
remanded for further proceedings. Miller-Lerman, J.  

No. S-98-647: State v. Williams. Reversed and remanded 
with directions. Gerrard, J.  

No. S-98-721: Remmen v. Zweiback. Affirmed. Stephan, J.

(xxi)





LIST OF CASES DISPOSED OF 
WITHOUT OPINION 

No. S-97-172: State ex rel. NSBA v. Schatz. Order of dis
barment entered.  

No. S-98-116: State v. Braband. Decision of Court of 
Appeals is summarily affirmed under rule 7A(1). See State v.  
Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999).  

No. S-98-316: State Law Enforcement Bargaining Council 
v. State. Stipulation allowed; appeal dismissed.  

No. S-98-439: State ex rel. State Law Enforcement 
Bargaining Council v. State. Stipulation allowed; appeal 
dismissed.  

No. S-98-753: Wilson v. Hopkins. Motion of appellee for 
summary affirmance overruled; appeal dismissed as moot. See 
rule 7A(2).  

No. S-98-938: Tyler v. Norwest Bank, N.A. Affirmed. See 
rule 7A(1).  

No. S-98-1180: In re Estate of Emery. Motion of appellee 
for summary dismissal overruled.  

No. S-98-1225: Essen v. Gilmore. Second motion of 
appellee for summary dismissal filed May 3, 1999, overruled.  
Order and docket entry of October 20, 1998, failed to contain 
notation of relief granted, as then required under Neb. Rev. Stat.  
§ 25-1301(2) (Reissue 1995), and were not final, appealable 
orders.  

No. S-98-1274: In re Estate of Demuth. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. S-98-13 11: State ex rel. NSBA v. Reedy. Application for 
reinstatement granted. Joseph B. Reedy reinstated as member of 
Nebraska State Bar Association.  

No. S-99-098: State v. lrner. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. S-99-538: State v. Johnson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).

(xxiii)



xxiv CASES DISPOSED OF WITHOUT OPINION 

No. S-99-546: Waite v. Dawson. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. S-99-556: State v. O'Neill. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. S-99-790: Deprez v. Continental Western Ins. Co. By 
order of the court, appeal dismissed for failure to file briefs.  

No. S-99-1029: Jensen v. Atokad Ag. & Racing Assoc.  
Motion of appellee for summary dismissal sustained. See rule 
7B(1).  

No. S-99-1059: State ex rel. NSBA v. Jensen. Judgment of 
suspension.



LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 

No. A-96-880: Pittman v. Wyant. Petition of appellant for 
further review overruled on July 28, 1999.  

No. A-97-855: Tonniges v. Tonniges. Petition of appellant 
for further review overruled on June 16, 1999.  

No. S-97-985: Parde v. Parde, 8 Neb. App. 242 (1999).  
Petition of appellee for further review sustained on June 9, 1999.  

No. S-97-1003: State v. Narcisse. Petition of appellant for 
further review sustained on June 16, 1999.  

No. S-97-1003: State v. Narcisse. Petition of appellant pro se 
for further review overruled on June 16, 1999.  

No. S-97-1045: Huff v. Swartz. Petition of appellee for fur
ther review sustained on July 28, 1999.  

No. A-97-1053: State on behalf of Erdman v. Herbert.  
Petition of appellant for further review overruled on June 30, 
1999.  

No. A-97-1084: Neujahr on behalf of Neujahr v.  
McGregor. Petition of appellant for further review overruled on 
June 16, 1999.  

No. A-97-1108: Coats v. Coats. Petition of appellee for fur
ther review overruled on August 25, 1999.  

No. A-97-1 117: Pritchett v. Pohlmeier. Petition of appellant 
for further review overruled on September 23, 1999.  

No. A-97-1159: Kissinger v. United Parcel Serv., 8 Neb.  
App. 260 (1999). Petition of appellee for further review over
ruled on July 28, 1999.  

No. A-97-1179: State v. Arias. Petition of appellant for fur
ther review overruled on May 27, 1999.  

No. A-97-1198: State v. Bolden. Petition of appellant for fur
ther review overruled on July 28, 1999.  

No. S-97-1203: Henton v. Nokes. Petition of appellee for 
further review sustained on June 30, 1999.  

No. A-97-1240: Griffin v. Werner Enters. Petition of 
appellee for further review overruled on August 25, 1999.

(xxV)



PETITIONS FOR FURTHER REVIEW

No. S-97-1246: Esfahani v. Five Star Productions. Petition 
of appellant for further review sustained on August 25, 1999.  

No. S-97-1267: Pratt v. Clarke, 8 Neb. App. 199 (1999).  
Petition of appellant for further review sustained on June 16, 
1999.  

No. A-97-1276: State v. Brown. Petition of appellant for fur
ther review overruled on August 25, 1999.  

No. S-97-1301: Tyler v. Department of Corr. Servs., 8 Neb.  
App. 553 (1999). Petition of appellee for further review sus
tained on September 23, 1999.  

No. A-97-1321: Kimball v. Kimball. Petition of appellant for 
further review overruled on July 28, 1999.  

No. A-97-1327: Pipe & Piling Supplies v. Betterman & 
Katelman, 8 Neb. App. 475 (1999). Petition of appellant for 
further review overruled on July 28, 1999.  

No. A-97-1350: Sherrets v. Lund Co. Petition of appellee 
for further review overruled on August 25, 1999.  

No. A-97-1356: Kaupp v. Kaupp Hereford Ranch, Inc.  
Petition of appellant for further review overruled on September 
23, 1999.  

No. A-97-1365: In re Estate of Thomas. Petition of appel
lant for further review overruled on June 28, 1999.  

No. A-98-012: Consolidated Nutrition v. Grone, 8 Neb.  
App. 404 (1999). Petition of appellee for further review over
ruled on August 25, 1999.  

No. A-98-024: Frohn v. Frohn. Petition of appellee for fur
ther review overruled on June 30, 1999.  

No. A-98-044: Allen v. County of Dodge. Petition of appel
lant for further review overruled on August 25, 1999.  

No. A-98-076: Kuehler v. Galloway, Wiegers & Heeney.  
Petition of appellant for further review overruled on October 14, 
1999.  

No. A-98-090: Yoder v. Department of Motor Vehicles.  
Petition of appellant for further review overruled on July 28, 
1999.  

No. A-98-111: Miller v. Transit Authority of City of 
Omaha. Petition of appellant for further review overruled on 
July 28, 1999.

xxvi



PETITIONS FOR FURTHER REVIEW

No. A-98-138: State v. Murry. Petition of appellant for fur
ther review overruled on May 27, 1999.  

No. S-98-145: Garnick v. Garnick. Petition of appellee for 
further review sustained on July 28, 1999.  

No. A-98-240: Hanus v. State. Petition of appellant for fur
ther review overruled on July 28, 1999.  

No. A-98-253: Insurance Consultants, Inc. v. Nyholm.  
Petition of appellant for further review overruled on October 14, 
1999.  

No. S-98-256: Derr v. Columbus Convention Ctr. Petition 
of appellee for further review sustained on August 25, 1999.  

No. A-98-298: In re Interest of Sierra T. Petition of appel
lant for further review overruled on June 16, 1999.  

No. A-98-299: State v. Orosco. Petition of appellant for fur
ther review overruled on June 9, 1999.  

No. A-98-313: Snowdon Farms v. Jones. Petition of 
appellee for further review overruled on July 7, 1999.  

No. A-98-322: Pichler v. Pichler. Petition of appellee for 
further review overruled on August 25, 1999.  

No. A-98-337: Kingery v. Kingery. Petition of appellee for 
further review overruled on September 15, 1999.  

No. A-98-338: Kellner v. Kellner, 8 Neb. App. 316 (1999).  
Petition of appellee for further review overruled on June 16, 
1999.  

No. A-98-343: In re Interest of Emily B. et al. Petition of 
appellant for further review overruled on August 25, 1999.  

No. A-98-422: Taylor v. Taylor. Petition of appellee for fur
ther review overruled on August 25, 1999.  

No. S-98-471: Preister v. Madison County. Petition of 
appellant for further review sustained on August 25, 1999.  

No. A-98-475: State v. Haler. Petition of appellant for fur
ther review overruled on June 16, 1999.  

No. A-98-49 1: State v. Hicks. Petition of appellee for further 
review overruled on August 25, 1999. Cross-petition for further 
review contained in appellant's response also overruled on 
August 25, 1999.  

No. A-98-514: Petersen v. Farm Credit Servs. Petition of 
appellees for further review overruled on October 14, 1999.

xxvii



PETITIONS FOR FURTHER REVIEW

No. S-98-516: In re Interest of Michael B. et al., 8 Neb.  
App. 411 (1999). Petition of appellee for further review sus
tained on July 28, 1999.  

No. A-98-580: In re Interest of Kasha B. Petition of appel
lant guardian ad litem for further review overruled on October 
14, 1999.  

No. A-98-591: Chambers v. Chambers. Petition of appellant 
for further review overruled on July 29, 1999.  

No. A-98-606: State v. Jeanneret. Petition of appellant for 
further review overruled on June 9, 1999.  

No. A-98-625: State v. Nava. Petition of appellant for further 
review overruled on August 25, 1999.  

No. S-98-650: State v. Dreimanis, 8 Neb. App. 362 (1999).  
Petition of appellant for further review sustained on June 23, 
1999.  

No. A-98-689: State v. Hall. Petition of appellant for further 
review overruled on July 28, 1999.  

No. A-98-703: State v. Mullis. Petition of appellant for fur
ther review overruled on June 30, 1999.  

No. A-98-733: State v. Parks, 8 Neb. App. 491 (1999).  
Petition of appellant for further review overruled on July 28, 
1999.  

Nos. A-98-735 through A-98-745: Kuhns v. Seward Cty.  
Bd. of Equal. Petition of appellant for further review overruled 
on June 16, 1999.  

No. A-98-747: State v. Mason. Petition of appellant for fur
ther review overruled on September 15, 1999.  

No. A-98-757: In re Interest of Bethany M. Petition of 
appellant for further review overruled on June 9, 1999.  

No. A-98-786: State v. Adkins. Petition of appellant for fur
ther review overruled on May 27, 1999.  

No. A-98-810: State v. Conover. Petition of appellant for 
further review overruled on June 16, 1999.  

No. A-98-814: In re Interest of Bryant W. Petition of appel
lant for further review overruled on June 23, 1999.  

Nos. A-98-840, A-98-841: State v. Scarlett. Petition of 
appellant for further review overruled on June 16, 1999.  

No. A-98-842: State v. Gatto. Petition of appellant for fur
ther review overruled on June 16, 1999.

xxviii



PETITIONS FOR FURTHER REVIEW

No. S-98-851: State v. Keithley. Petition of appellant for fur
ther review sustained on September 15, 1999.  

No. A-98-865: Cole v. Clarke, 8 Neb. App. 614 (1999).  
Petition of appellant for further review overruled on October 14, 
1999.  

No. A-98-871: Llanes v. T-L Irrigation Co. Petition of 
appellant for further review overruled on May 27, 1999.  

No. A-98-894: Parisien v. Parisien. Petition of appellee for 
further review overruled on August 25, 1999.  

No. A-98-936: State v. Mason. Petition of appellant for fur
ther review overruled on July 20, 1999.  

No. A-98-964: State v. McSwine. Petition of appellant for 
further review overruled on May 27, 1999.  

No. A-98-981: State v. Fletcher, 8 Neb. App. 498 (1999).  
Petition of appellant for further review overruled on September 
23, 1999.  

Nos. A-98-1028, A-98-1029: State v. Jackson. Petition of 
appellant for further review overruled on June 16, 1999.  

No. A-98-1064: Cole v. Truck Ins. Exch. Petition of appel
lant for further review overruled on October 14, 1999.  

No. A-98-1068: State v. Montin. Petition of appellant for 
further review overruled on July 28, 1999.  

No. A-98-1130: State v. Ozmun. Petition of appellant for 
further review overruled on October 14, 1999.  

No. A-98-1142: State v. Rhodes. Petition of appellant for 
further review overruled on July 28, 1999.  

No. A-98-1167: State v. Heil. Petition of appellant for further 
review overruled on June 16, 1999.  

No. A- 98-1185: State v. Aude. Petition of appellant for fur
ther review overruled on October 14, 1999.  

No. A-98-1192: In re Interest of Joseph L., 8 Neb. App. 539 
(1999). Petition of appellee for further review overruled on 
September 9, 1999.  

No. A-98-1197: Pacha v. Sarpy Cty. Neb. Petition of appel
lant for further review overruled on June 16, 1999.  

No. A-98-1204: State v. Stites. Petition of appellant for fur
ther review overruled on May 27, 1999.  

No. A-98-1242: State v. Mickles. Petition of appellant for 
further review overruled on June 16, 1999.

xxix



PETITIONS FOR FURTHER REVIEW

No. A-98-1244: State v. Yoder. Petition of appellant for fur
ther review overruled on June 9, 1999.  

No. A-98-1286: State v. Critel. Petition of appellant for fur
ther review overruled on August 25, 1999.  

No. A-98-1286: State v. Critel. Petition of appellant for fur
ther review overruled on September 15, 1999.  

Nos. A-98-1290, A-98-1291: State v. Cover. Petition of 
appellant for further review overruled on August 25, 1999.  

No. A-98-1306: State v. Izara. Petition of appellant for fur
ther review overruled on September 15, 1999.  

No. A-98-1319: State v. Trujillo. Petition of appellant for 
further review overruled on May 27, 1999.  

No. A-98-1332: Nichols v. Nichols. Petition of appellant for 
further review overruled on September 9, 1999.  

No. A-98-1352: State v. Brilz. Petition of appellant for fur
ther review overruled on July 28, 1999.  

No. A-99-010: In re Interest of Dickson. Petition of appel
lant for further review overruled on October 14, 1999.  

No. A-99-029: Ackerman v. Nebraska Dept. of Corr.  
Appeals Bd. Petition of appellant for further review overruled 
on June 11, 1999.  

No. A-99-035: Belgum v. Tate & Lyle, Inc. Petition of appel
lant for further review overruled on August 25, 1999.  

Nos. A-99-049, A-99-050: State v. Young. Petition of appel
lant for further review overruled on July 28, 1999.  

No. A-99-065: Cox v. Douglas Cty. Civil Serv. Comm.  
Petition of appellant for further review overruled on July 28, 
1999.  

No. A-99-070: State v. Sheehan. Petition of appellant for fur
ther review overruled on September 9, 1999.  

Nos. A-99-071, A-99-072: State v. Underwood. Petition of 
appellant for further review overruled on August 25, 1999.  

No. A-99-112: Cato v. Department of Corr. Servs. Petition 
of appellant for further review overruled on October 14, 1999.  

No. A-99-117: State v. Svoboda. Petition of appellant for 
further review overruled on June 23, 1999.  

No. A-99-142: State v. Heil. Petition of appellant for further 
review overruled on August 25, 1999.

xxx



PETITIONS FOR FURTHER REVIEW xxxi 

No. A-99-227: Perry v. Perry. Petition of appellant for fur
ther review overruled on May 27, 1999.  

No. A-99-241: State v. Sanders. Petition of appellant for fur
ther review overruled on September 9, 1999.  

No. A-99-253: State v. Yoder. Petition of appellant for fur
ther review overruled on September 23, 1999.  

No. A-99-283: State v. Stowman. Affirmed. See rule 7A(1); 
State v. Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990); State v.  
Ready, 252 Neb. 816, 565 N.W.2d 728 (1997).  

Nos. A-99-393, A-99-394: Milazzo v. Nebraska Dept. of 
Health and Human Servs. Petitions of appellant for further 
review overruled on July 28, 1999.  

No. A-99-425: State v. Minshall. Petition of appellant for 
further review overruled on September 23, 1999.  

No. A-99-527: Tyler v. Stennis. Petition of appellant for fur
ther review overruled on July 20, 1999.





CASES DETERMINED

IN THE 

SUPREME COURT OF NEBRASKA 

STATE OF NEBRASKA, APPELLEE, V.  

LEO H. McMANUS, APPELLANT.  
594 N.W 2d 623 

Filed May 28, 1999. No. S-97-1347.  

1. Rules of Evidence: Other Acts: Appeal and Error. In all proceedings where the 

Nebraska Evidence Rules apply, admissibility of evidence is controlled by the rules, 

not judicial discretion, except in those instances when judicial discretion is a factor 

involved in the admissibility of evidence. Because the exercise of judicial discretion 

is implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is within 

the discretion of the trial court to determine relevancy and admissibility of evidence 

of other wrongs or acts under Neb. Evid. R. 403 and 404(2), Neb. Rev. Stat.  

§§ 27-403 and 27-404(2) (Reissue 1995), and the trial court's decision will not be 

reversed absent an abuse of that discretion.  
2. Rules of Evidence. Evidence of other bad acts which is relevant for any purpose 

other than to show the actor's propensity to commit the act is admissible under Neb.  

Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995).  
3. _. It is axiomatic that only relevant evidence is admissible; if evidence is not rel

evant under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is inad

missible.  
4. Rules of Evidence: Words and Phrases. Evidence is relevant when it has any ten

dency to make the existence of any fact that is of consequence to the determination 

of the action more probable or less probable than it would be without the evidence.  

5. Evidence. Not all logically relevant evidence is admissible.  

6. Rules of Evidence: Other Acts. The key inquiry under Neb. Evid. R. 404(2), Neb.  
Rev. Stat. § 27-404(2) (Reissue 1995), is the basis of the relevance of the acts. The 

question is whether the evidence of other bad acts is relevant for a proper purpose, 

not merely whether the evidence is relevant.  
7. Evidence: Words and Phrases. The term "independent relevance" is synonymous 

with the term "proper purpose." 
8. Rules of Evidence: Other Acts. Even if evidence of other bad acts is relevant for a 

nonpropensity purpose, and thus, admissible under Neb. Evid. R. 404(2), Neb. Rev.  

Stat. § 27-404(2) (Reissue 1995), exclusion may nonetheless be required under Neb.  
Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), if the probative value of the 

evidence is substantially outweighed by the danger of unfair prejudice.
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9. Evidence: Other Acts: Jury Instructions. If evidence of other bad acts is admitted 
into evidence, the trial court, if requested, must give a limiting instruction.  

10. Rules of Evidence: Other Acts: Appeal and Error. An appellate court's analysis 
under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27404(2) (Reissue 1995), considers 
whether the (1) evidence was relevant for some purpose other than to prove the char
acter of a person to show that he or she acted in conformity therewith, (2) probative 
value of the evidence is substantially outweighed by its potential for unfair prejudice, 
and (3) trial court, if requested, instructed the jury to consider the evidence only for 
the limited purpose for which it was admitted.  

Appeal from the District Court for Custer County: RONALD 
D. OLBERDING, Judge. Reversed and remanded for a new trial.  

James R. Mowbray and, on brief, Robin W. Hadfield, of the 
Nebraska Commission on Public Advocacy, for appellant.  

Don Stenberg, Attorney General, and, on brief, Jennifer S.  
Liliedahl for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Leo H. McManus (McManus) appeals from his convictions 

following a jury trial for second degree murder and the use of a 
weapon to commit a felony. We reverse, and remand for a new 
trial because the trial court erred in admitting, for an improper 
purpose, testimony regarding a prior uncharged "bad act." 

I. BACKGROUND 
McManus and Roy T. Jones were employed by C. Dennis 

Geiser as bricktenders. On the morning of January 2, 1997, 
McManus met Jones and Geiser at Geiser's house. The three 
men rode together in Geiser's truck to a jobsite in Stapleton, 
Nebraska. At about noon, they ran out of sand at the jobsite, so 
they went to the Wagon Wheel Bar in Stapleton for lunch. The 
three men spent the afternoon drinking at the bar.  

Later in the evening, Geiser, the victim, accused McManus of 
stealing Jones' wallet. Jones' wallet had been stolen before, and 
Jones had suspected McManus. The police were called, and 
McManus was searched. It turned out that McManus had not 
stolen the wallet. Jones had simply left the wallet in his shirt,
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which was sitting on a chair near the pool table. That night, 
McManus told Geiser he was going to quit working for him 
because of the false accusation regarding the wallet.  

McManus rode home with a friend, where he picked up his 
.44 Magnum pistol and asked his wife to drive him to Geiser's 
house to get his truck and some personal property. McManus' 
wife drove him to Geiser's house, and she then went home, 
leaving McManus at Geiser's house. Geiser was not at home, so 
McManus spoke with Geiser's wife, who told McManus to 
feturn in the morning to pick up McManus' personal property.  

McManus went to a friend's home to pick up some equip
ment stored there. On his way back to town from his friend's 
house, McManus saw Geiser's pickup. He followed Geiser 
home and attempted to speak with him. The two men scuffled, 
and Geiser was fatally shot with McManus' .44 Magnum pistol.  

At trial, McManus stated that the shooting was an accident.  
McManus testified that when he got out of his pickup, Geiser 
threatened to shoot him. McManus approached Geiser, who 
then threw a punch at McManus and attempted to grab 
McManus' pistol. A struggle for the pistol ensued, and the 
weapon accidentally discharged, killing Geiser.  

The State intended to offer evidence of two other bad acts 
committed by McManus using his .44 Magnum pistol. A hear
ing was held pursuant to Neb. Evid. R. 404, Neb. Rev. Stat.  
§ 27-404 (Reissue 1995), to determine whether the alleged acts 
had occurred. The trial court determined by clear and convinc
ing evidence that one of the alleged acts, involving Sherri 
McManus, who at the time was McManus' future sister-in-law, 
had occurred and was admissible at trial to show intent, the 
absence of mistake or accident, and to rebut whether McManus 
acted in self-defense.  

Sherri testified that she and McManus, along with 
McManus' brother Thomas McManus, had been drinking at a 
local bar and were accompanied by McManus' son Ryan 
McManus. The parties left the bar and drove to Sherri and 
Thomas' home, where they continued to drink. They were sit
ting at the dining room table when McManus suddenly pulled 
out his .44 Magnum pistol and pointed it between Sherri's eyes.  
McManus stated that Sherri would not live to be a McManus.
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Sherri then took the pistol away from McManus, unloaded it, 
and threw the shells outside. Ryan took the pistol and put it in 
the trunk of McManus' car. Ryan and McManus then left 
Sherri's residence.  

II. ASSIGNMENT OF ERROR 
McManus asserts, inter alia, that the trial court erred in find

ing by clear and convincing evidence that the bad act occurred 
and in admitting the bad act into evidence.  

III. SCOPE OF REVIEW 
[1] In all proceedings where the Nebraska Evidence Rules 

apply, admissibility of evidence is controlled by the rules, not 
judicial discretion, except in those instances when judicial dis
cretion is a factor involved in the admissibility of evidence.  
State v. Carter, 255 Neb. 591, 586 N.W.2d 818 (1998). Because 
the exercise of judicial discretion is implicit in Neb. Evid. R.  
401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is within the 
discretion of the trial court to determine relevancy and admissi
bility of evidence of other wrongs or acts under Neb. Evid. R.  
403, Neb. Rev. Stat. § 27-403 (Reissue 1995), and rule 404(2), 
and the trial court's decision will not be reversed absent an 
abuse of that discretion. State v. Carter supra.  

IV. ANALYSIS 
Although McManus argues that the evidence was insufficient 

to support a finding by clear and convincing evidence that the 
bad act in the instant case actually occurred, we do not address 
this issue, since, assuming that the act occurred, it was nonethe
less inadmissible.  

[2] Rule 404(2) states: 
Evidence of other crimes, wrongs, or acts is not admissi
ble to prove the character of a person in order to show that 
he or she acted in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident.  

By its plain language, rule 404(2) prohibits the admission of 
evidence of other bad acts for the purpose of demonstrating a 
person's propensity to act in a certain manner. However, as the

4



STATE v. McMANUS 5 

Cite as 257 Neb. 1 

second sentence of the above-quoted language indicates, the 
admission of other bad acts evidence is prohibited only if the 
relevance of such evidence is dependent upon the actor's 
propensity to commit the act. Stated another way, evidence of 
other bad acts which is relevant for any purpose other than to 
show the actor's propensity to commit the act is admissible 
under rule 404(2). Thus, rule 404(2) divides evidence of other 
bad acts into two categories according to the basis of the rele
vance of the acts: (1) relevant only to show propensity, which is 
not admissible, and (2) otherwise relevant (nonpropensity), 
which is admissible. Andrew J. Morris, Federal Rule of 
Evidence 404(B): The Fictitious Ban on Character Reasoning 
From Other Crime Evidence, 17 Rev. Litig. 181 (1998).  

Despite its seeming simplicity, this court and other courts 
have grappled with its application. Rule 404(2) is one of the 
most frequently litigated issues on appeal, "and the erroneous 
admission of such evidence is the largest cause of reversal.' 1 
Edward J. Imwinkelried, Uncharged Misconduct Evidence 
§ 1:04 at 20 (rev. ed. 1999). The confusion surrounding rule 
404(2) stems, in large part, from its close relationship with rules 
401 and 403, both of which are necessary components of a com
plete analysis of other bad acts evidence.  

This court has long stated that an appellate court reviews the 
admission of other bad acts evidence under rule 404(2) by con
sidering (1) whether the evidence was relevant, (2) whether the 
evidence had a proper purpose, (3) whether the probative value 
of the evidence is substantially outweighed by its potential for 
unfair prejudice, and (4) whether the trial court, if requested, 
instructed the jury to consider the evidence only for the limited 
purpose for which it was admitted. See State v. Carter, 255 Neb.  
591, 586 N.W.2d 818 (1998). However, only one of the four 
prongs of this analysis, the second prong regarding proper pur
pose, embodies the language in rule 404(2). The first prong, rel
evance, is designed to satisfy the demands of rule 401, and the 
third prong, concerning the balance between probative value 
and unfair prejudice, is designed to satisfy rule 403. As for the 
fourth prong, it is intended to prevent the unfair prejudice that 
may result from the admission of such evidence if the jury con
siders it for an improper purpose.
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1. RULE 401 (RELEVANCE) AND 
RULE 404(2) (PROPER PURPOSE) 

Although the above analysis seems straightforward, it has 
proved to be difficult to apply in practice. This court has often 
in its analysis confused logical relevance under rule 401 and rel
evance for a proper purpose under rule 404(2). See, e.g., State 
v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981). An example of 
this confusion may be found in State v. Ellis, 208 Neb. at 390, 
303 N.W.2d at 749, wherein we incorrectly stated that other bad 
acts "evidence is ordinarily prejudicial because prior criminal 
activity is irrelevant to the proof of the commission of a specific 
crime." A review of logical relevancy under rule 401 demon
strates why this statement is false.  

(a) Relevance 
[3,4] It is axiomatic that only relevant evidence is admissible, 

State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997); if evi
dence is not relevant under rule 401, it is inadmissible, State v.  
Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994). Evidence is rele
vant when it has any tendency to make the existence of any fact 
that is of consequence to the determination of the action more 
probable or less probable than it would be without the evi
dence. State v. Carter, supra, citing rule 401. Thus, to be rele
vant under rule 401, all that must be established is a rational, 
probative connection, however slight, between the offered evi
dence and a fact of consequence. See, R. Collin Mangrum, 
Nebraska's Evidentiary Rules of Relevancy, 29 Creighton L.  
Rev. 119 (1995); People v Crawford, 458 Mich. 376, 582 
N.W.2d 785 (1998).  

As has already been stated, rule 404(2) prohibits the admis
sion of other bad acts evidence for the purpose of demonstrat
ing a person's propensity to act in a certain manner. However, 
this does not mean that such evidence is not relevant; on the 
contrary, it is typically relevant for that very purpose under rule 
401. See Wynn v. State, 351 Md. 307, 718 A.2d 588 (1998). The 
fact that a defendant has committed a crime on another occasion 
tends to show that the defendant has a propensity to commit 
crimes, and thus, it is (perhaps only slightly) more probable that 
the defendant has committed the crime at issue than a defend-
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ant without such a propensity. Huey L. Golden, Knowledge, 
Intent, System, and Motive: A Much Needed Return to the 
Requirement of Independent Relevance, 55 La. L. Rev. 179 
(1994).  

[5] If evidence of other bad acts is relevant to show a person's 
propensity, why is it excluded? The short answer: Not all logi
cally relevant evidence is admissible. See Neb. Evid. R. 402, 
Neb. Rev. Stat. § 27-402 (Reissue 1995). In response to the 
demands of particular policies, the exclusion of evidence may 
be required, despite its relevancy. Proposed Nebraska Rules of 
Evidence, rule 402, comment (1973). Rule 404 requires such a 
result. See id.  

The reason evidence of other bad acts to show propensity is 
excluded, despite its relevancy, is that it creates the risk of a 
decision by the trier of fact on an improper basis. 1 Edward J.  
Imwinkelried, Uncharged Misconduct Evidence § 1:03 (rev. ed.  
1999). See, also, State v. Ellis, supra (Brodkey, J., dissenting).  
First, the admission of bad acts evidence tempts the trier of fact 
to condemn the defendant for his or her other (and often unpun
ished) bad acts, rather than the defendant's guilt of the present 
charge. Imwinkelried, supra. See, also, State v. Ellis, supra 
(Brodkey, J., dissenting). Second, there is a danger that the trier 
of fact will overestimate the probative value of the other bad act 
evidence. Id. Thus, the exclusion of other bad acts evidence 
offered to show the defendant's propensity protects the pre
sumption of innocence, and is "deeply rooted in our jurispru
dence." People v Crawford, 458 Mich. at 383, 582 N.W.2d at 
790. However, when such evidence is offered for a purpose 
other than to demonstrate propensity and is more probative than 
prejudicial and when a proper limiting instruction is given, the 
evidence is nonetheless admissible under rule 404(2).  

(b) Proper Purpose 
[6] As the foregoing discussion demonstrates, the relevance 

of other bad acts to the charged crime, in and of itself, satisfies 
only the demands of rule 401. The key inquiry under rule 404(2) 
is the basis of the relevance of the acts. Rule 401 asks whether 
the evidence is relevant, whereas rule 404(2) asks why the evi
dence is relevant. If the evidence is relevant because it tends to



257 NEBRASKA REPORTS

show the defendant's criminal disposition or propensity to com
mit a certain type of crime, it is relevant for an improper pur
pose and is inadmissible under rule 404(2). However, if it is rel
evant to show something other than the defendant's character, 
then it is relevant for a proper purpose and is admissible under 
rule 404(2). Thus, the question is whether the evidence of other 
bad acts is relevant for a proper purpose, not merely whether the 
evidence is relevant.  

(i) Independent Relevance 
[7] Evidence that is offered for a proper purpose is often 

referred to as having "special relevance" or "independent rele
vance," which means its relevance does not depend on its ten
dency to show propensity. See Imwinkelried, supra, § 2:19.  
Thus, the term "independent relevance" is synonymous with the 
term "proper purpose." 

Nonetheless, in the past, this court has on occasion erro
neously equated the term "independent relevance" with logical 
relevance under rule 401. See, e.g., State v. Carter, 246 Neb.  
953, 524 N.W.2d 763 (1994), overruled on other grounds, State 
v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). For exam
ple, in Carter, this court addressed whether evidence of the 
defendant's prior sexual assaults was admissible under rule 
404(2). In addressing the first prong of this court's rule 404(2) 
analysis, relevance under rule 401, we stated that "evidence of 
other similar sexual conduct has independent relevance, and 
such evidence may be admissible whether that conduct involved 
the complaining witness or third parties." State v. Carter, 246 
Neb. at 963-64, 524 N.W.2d at 772. Having determined that the 
evidence was independently relevant, we stated: "Next, we must 
determine whether the evidence had a proper purpose." Id. at 
964, 524 N.W.2d at 772. Because "independent relevance" is 
synonymous with "proper purpose," any additional analysis on 
the latter point is superfluous.  

2. RuLE 403 (BALANCING) 
[8] Even if evidence of other bad acts is relevant for a non

propensity purpose, and thus, admissible under rule 404(2), 
exclusion may nonetheless be required under rule 403 if the 
probative value of the evidence is substantially outweighed by

8
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the danger of unfair prejudice. See, e.g., State v. Newman, 250 
Neb. 226, 548 N.W.2d 739 (1996). Because we conclude that 
the evidence in the instant case was not offered for a proper pur
pose, we do not reach this prong of the analysis.  

3. LIMmING INSTRUCTION 

[9] Finally, if evidence of other bad acts is admitted into evi
dence, the trial court, if requested, must give a limiting instruc
tion. State v. Carter, 255 Neb. 591, 586 N.W.2d 818 (1998). The 
limiting instruction is required because even though another 
proper purpose may exist for the admission of evidence under 
rule 404(2), there is always the danger that the jury will draw 
the forbidden inference of propensity.  

When a juror learns that a defendant has previously com
mitted the same crime as that for which he is on trial, the 
risk is severe that the juror will use the evidence precisely 
for the purpose that it may not be considered, that is, as 
suggesting that the defendant is a bad person, a convicted 
criminal, and that if he "did it before he probably did it 
again." 

People v Crawford, 458 Mich. 376, 398, 582 N.W.2d 785, 796 
(1998), quoting U.S. v. Johnson, 27 F.3d 1186 (6th Cir. 1994).  

4. SuMMARY OF RULE 404(2) ANALYSIS 
[10] Based on the principles discussed in the instant case, 

this court's rule 404(2) analysis considers whether the (1) evi
dence was relevant for some purpose other than to prove the 
character of a person to show that he or she acted in conformity 
therewith, (2) probative value of the evidence is substantially 
outweighed by its potential for unfair prejudice, and (3) trial 
court, if requested, instructed the jury to consider the evidence 
only for the limited purpose for which it was admitted.  

Thus, to determine whether the other bad act evidence was 
admissible in the instant case, we first determine whether 
McManus' other bad act was relevant for some purpose other 
than to show McManus' propensity to engage in such activity.  

5. APPLICATION OF LAW To FACTS 
At the outset, we note that the trial court properly stated the 

purposes for which it considered the other bad act evidence rel-
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evant and instructed the jury to consider the evidence only for 
those purposes. However, the State's argument does not distin
guish between any of the bases of admissibility relied on by the 
trial court. Because all of the purposes cited by the State and the 
trial court for admissibility of the evidence go to McManus' 
mens rea and because the State has not articulated a different 
line of reasoning for any particular purpose, we will consider 
the evidence generally as it relates to intent.  

The State asserts that the evidence is relevant for the purpose 
of demonstrating McManus' intent because the other bad act is 
similar to the events in the instant case. The State notes that in 
both instances, McManus had been drinking at a bar, became 
intoxicated and angry, and used a gun to intimidate. However, 
the State does not articulate any reason as to why the similarity 
between the act involving Sherri and the act in the instant case 
in any way demonstrates McManus' intent concerning Geiser.  

The most obvious reason why the similarity between the two 
acts may show the intent of McManus in the instant case is the 
inference that McManus is the type of person who acts with 
violent intent when he is angry. However, this is classic propen
sity reasoning, and thus, although the evidence may be relevant 
for that purpose, it must be excluded under rule 404(2). See 
State v. Buechler, 253 Neb. 727, 572 N.W.2d 65 (1998).  

Is there another intermediate inference which may be drawn 
from the act involving Sherri that would tend to establish 
McManus' intent in the instant case? The State's argument that 
the other bad act was similar to the charged events and that this 
similarity gave rise to a permissible inference of intent is prop
erly analyzed under the "doctrine of chances." "The only theory 
of logic under which evidence of other misconduct is directly 
relevant to prove intent . .. without relying on character infer
ences, is the doctrine of chances," Eric D. Lansverk, Admission 
of Evidence of Other Misconduct in Washington to Prove Intent 
or Absence of Mistake or Accident: The Logical Inconsistencies 
of Evidence Rule 404(b), 61 Wash. L. Rev. 1213, 1225 (1986), 
also known as the "doctrine of objective improbability," People 
v Crawford, 458 Mich. 376, 582 N.W.2d 785 (1998).

10
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(a) Doctrine of Chances 
As already indicated, rule 404(2) prohibits the admission of 

bad act evidence that is relevant only to show that the defendant 
has a propensity to act in a certain manner. The rule is designed 
to prevent the trier of fact from inferring the defendant's state 
of mind on the charged occasion from the defendant's subjec
tive, personal character, disposition, or propensity. State v.  
Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998). The doctrine 
of chances purports to avoid asking the trier of fact to infer the 
defendant's state of mind from the defendant's subjective, per
sonal character by asking the trier of fact to make an "interme
diate inference of objective improbability under the doctrine of 
chances and then an ultimate inference of intent based on the 
improbability of the conduct." (Emphasis supplied.) State v.  
Sadowski, 247 Mont. 63, 72, 805 P.2d 537, 542-43 (1991). In 
Sadowski, 247 Mont. at 72-73, 805 P.2d at 543, quoting Edward 
J. Imwinkelried, Uncharged Misconduct Evidence § 5:05 
(1984), the Montana court stated: 

"'The doctrine teaches us that the more often the 
defendant performs the actus reus, the smaller is the like
lihood that the defendant acted with an innocent state of 
mind. The recurrence or repetition of the act increases the 
likelihood of a mens rea or mind at fault. In isolation, it 
might be plausible that the defendant acted accidentally or 
innocently; a single act could easily be explained on that 
basis. However, in the context of other misdeeds, the 
defendant's act takes on an entirely different light. The 
fortuitous coincidence becomes too abnormal, bizarre, 
implausible, unusual, or objectively improbable to be 
believed. The coincidence becomes telling evidence of 
mens rea."' 

However, other commentators have harshly criticized the rea
soning underlying the doctrine of chances. See, e.g., Andrew J.  
Morris, Federal Rule of Evidence 404(B): The Fictitious Ban on 
Character Reasoning From Other Crime Evidence, 17 Rev.  
Litig. 181 (1998); Paul F. Rothstein, Intellectual Coherence in 
an Evidence Code, 28 Loy. L.A. L. Rev. 1259 (1995). Rothstein 
argues that the only way to explain the supposed disparity 
between the chances, or probability, that an innocent person
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would be charged so many times and the chances, or probabil
ity, that a guilty person would be so charged is the fact that a 
guilty person would have the propensity to repeat the crime. "If 
it were not for the propensity to repeat, the chances, or the prob
ability, that an innocent person and a guilty person would be 
charged repeatedly would be identical." Id. at 1263. Likewise, 
Morris argues that the assumption underlying the "objective" 
probability of the doctrine of chances "necessarily depends-in 
a mathematically demonstrable manner-on the assumption that 
the defendant's character is unchanging." Morris, supra, at 201.  
Nonetheless, despite the apparently flawed reasoning underly
ing the doctrine of chances, the majority of courts have adopted 
the doctrine without question. See, e.g., State v. Sullivan, supra; 
People v Crawford, supra; State v. Sadowski, supra.  

(b) Factual Disparity 
Even assuming that the doctrine of chances is the law in this 

jurisdiction, a matter we have never specifically addressed and 
do not now address, the facts of the instant case do not satisfy 
the doctrine's requirements. See, State v. Sullivan, supra (hold
ing that two acts were not sufficiently similar when one con
sisted of verbal threats and other resulted in physical violence); 
People v. Spoto, 795 P.2d 1314 (Colo. 1990).  

In People v. Spoto, supra, the Colorado Supreme Court 
addressed a similar set of facts. The defendant was found by a 
jury to be guilty of first degree murder. It was undisputed that 
the victim's death was caused by a bullet fired from the defend
ant's pistol when the muzzle of the gun was in contact with the 
victim's neck. At trial, the defendant testified that the victim had 
a gun, a struggle ensued, the defendant pulled his pistol, and his 
pistol accidentally discharged in the course of the continuing 
struggle. The defendant asserted that he acted in self-defense 
and that the killing was accidental rather than intentional.  

The prosecution introduced evidence that the defendant had 
brandished his pistol on another occasion, which evidence was 
offered to rebut the defendant's claimed lack of intent. Only a 
few weeks prior to the killing, the defendant had accused his 
roommate of theft. The roommate denied the theft, so the 
defendant pointed his pistol at the roommate and asked,

12
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"'swear to God?"' Id. at 1317. The incident ended when the 
parties heard noises from another part of the house and went to 
investigate, discovering a burglar in the process of escaping.  

The sole issue on appeal was the admissibility of the incident 
concerning the defendant's roommate. The court acknowledged 
that the evidence was logically relevant, since "[a]t minimum, 
the incident suggests that [the defendant] is the type of person 
who would pull a gun on someone when it is not necessary for 
self-defense." Id. at 1319. However, the court also recognized 
that this inference, although logically relevant, was based on 
improper propensity reasoning. The court noted that "[t]o be 
admissible, the prosecution must articulate a precise evidential 
hypothesis by which a material fact can be permissibly inferred 
from the prior act independent of the use forbidden by [rule 
404(2)1." Id.  

The Spoto court analyzed whether the doctrine of chances 
was sufficient to render the incident independently relevant.  
The court held that the application of the doctrine of chances 
was inappropriate for two reasons. Id. First, the court stated that 
the roommate incident was not similar enough to the charged 
incident to make the "objective statistical inference [because 
the roommate] was not shot and [the defendant] did not claim 
that he accidentally placed his gun to [the roommate]'s head." 
Id. at 1319-20. The doctrine of chances applies only when each 
of the other bad acts is similar to the charged offense and the 
defendant has been involved in such incidents more frequently 
than the typical person. People v Crawford, 458 Mich. 376, 582 
N.W.2d 785 (1998). "Dissimilar prior acts are not probative 
under the doctrine of chances." People v. Spoto, 795 P.2d 1314, 
1320 (Colo. 1990). Although there is generally no similarity of 
conduct requirement concerning other bad acts evidence, "sim
ilarity is crucial when the theory of logical relevance is the doc
trine of chances." Id.  

Second, the court noted that there was only one prior inci
dent. People v. Spoto, supra. Generally, courts hold that the 
number of similar events that are necessary to satisfy the doc
trine of chances depends upon the complexity, degree of simi
larity, and relative frequency of the event rather than on the total 
number of occurrences. See, State v. Sullivan, 216 Wis. 2d 768,
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576 N.W.2d 30 (1998); State v. Sadowski, 247 Mont. 63, 805 
P.2d 537 (1991). In People v. Spoto, supra, the court concluded 
that one similar instance was clearly insufficient given the lack 
of similarity between the two events.  

The facts in the instant case are nearly identical to those in 
Spoto. First, although McManus allegedly held a pistol to 
Sherri's head, he did not pull the trigger, nor did he further 
threaten Sherri once she took the pistol from his hand. In con
trast, the gun was fired in the incident involving Geiser, and 
Geiser was killed. Thus, the acts are distinctly lacking in simi
larity under the doctrine of chances. Indeed, one could argue 
that the fact that McManus did not pull the trigger when he put 
the pistol to Sherri's head bolsters his testimony that the killing 
of Geiser was accidental. Second, as in Spoto, only one prior 
incident was presented to the jury, and neither incident was par
ticularly unusual or complex. See State v. Sullivan, supra.  

Thus, even if this court were to adopt the doctrine of chances, 
the bad act evidence in the instant case was insufficient to sup
port the required inference of objective improbability. We con
clude that the other bad act evidence was not offered for a 
proper purpose under rule 404(2) and, therefore, was erro
neously admitted by the trial court.  

6. HARMLEss ERROR 
This court's having determined that the evidence was erro

neously admitted, the question now becomes whether the 
admission of the evidence was harmless beyond a reasonable 
doubt. See State v. Buechler, 253 Neb. 727, 572 N.W.2d 65 
(1998). In People v. Spoto, supra, the court addressed whether 
the erroneous admission of the gun-pulling act involving the 
defendant's roommate was harmless error. The court noted that 
the defendant had told a seemingly plausible story. The court 
also noted that the facts concerning the incident were clearly in 
dispute and, therefore, whether the jury believed the defend
ant's account of the incident was critical to the outcome of the 
case. Accordingly, the court held that the potential for prejudice 
was "overwhelming" and that the error was not harmless.  
People v. Spoto, 795 P.2d at 1321.

14



STATE v. FRANCO is 
Cite as 257 Neb. 15 

Likewise, in the instant case, the evidence concerning 
Geiser's death was in dispute. In effect, the State's entire case 
against McManus was circumstantial in nature, since McManus 
was the only witness to the crime to testify at trial. As with the 
defendant in Spoto, whether the jury believed McManus' story 
was critical. By presenting evidence giving rise to the inference 
that McManus was the kind of person who was prone to point 
his pistol and make threats, the State cast grave doubt on 
McManus' credibility. Faced with such evidence, the jury could 
be tempted to infer bad character and action taken in conformity 
with that character and could thus reach a verdict on an 
improper basis.  

Therefore, we conclude that the erroneous admission of the 
other bad act evidence in the instant case was not harmless.  

V. CONCLUSION 
We conclude that the trial court erroneously admitted evi

dence of McManus' other bad act for an improper purpose and 
that the admission of this evidence was not harmless error.  
Accordingly, we reverse, and remand for a new trial in accord
ance with this opinion.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, 
v. JUAN FRANCO, JR., APPELLANT.  

594 N.W 2d 633 

Filed May 28, 1999. No. S-98-645.  

1. Pleadings: Appeal and Error. An appeal from a denial of a plea in bar involves a 
question of law.  

2. Judgments: Appeal and Error. Regarding questions of law, an appellate court is 
obligated to reach a conclusion independent of the determination reached by the trial 
court.  

3. Constitutional Law: Double Jeopardy. The protection provided by Nebraska's 
double jeopardy clause is coextensive with that provided by the U.S. Constitution.  

4. Criminal Law: Statutes: Legislature: Intent. Whether the Legislature intended 
Neb. Rev. Stat. § 28-431 (Cum. Supp. 1998) to define a civil or criminal sanction is 
a matter of statutory construction.
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5. Criminal Law: Penalties and Forfeitures: Legislature: Intent. The Nebraska 

Supreme Court has determined that the Legislature intended forfeiture actions pur

suant to Neb. Rev. Stat. § 28431 (Cum. Supp. 1998) to be criminal proceedings.  

6. Double Jeopardy. The Double Jeopardy Clause protects against three distinct 
abuses: (1) a second prosecution for the same offense after acquittal, (2) a second 

prosecution for the same offense after conviction, and (3) multiple punishments for 

the same offense.  
7. _. Under Neb. Const. art. I, § 12, jeopardy attaches when a judge, hearing a case 

without a jury, begins to hear evidence as to the guilt of the defendant.  

8. _ . The Blockburger, or "same elements," test from Blockburger v. United States, 
284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), examines whether one offense 

contains an element not contained in the other.  
9. Double Jeopardy: Sentences. If two offenses contain the same elements, then they 

are the same offense and double jeopardy bars additional punishment and successive 

prosecution.  
10. _ : -. If two offenses contain different elements, then they are not the same 

offense and double jeopardy is not a bar to additional punishment or successive pros
ecution.  

11. Double Jeopardy: Legislature: Intent: Sentences. The Blockburger test from 

Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), is 
applied to prevent double punishment in a situation where the Legislature has in fact 

intended to provide a single punishment for the offense.  
12. Double Jeopardy: Legislature: Statutes: Trial: Sentences. Where a legislature 

specifically authorizes cumulative punishment under two statutes, regardless of 

whether those two statutes proscribe the "same" conduct under Blockburger v. United 

States, 284 U.S. 299, 52 S. CL 180, 76 L. Ed. 306 (1932), a court's task of statutory 
construction is at an end and the prosecutor may seek, and the trial court or jury may 

impose, cumulative punishment under such statutes in a single trial.  

13. Double Jeopardy: Legislature: Intent: Sentences. Where the Legislature has 
demonstrated an intent to permit cumulative punishments, the Double Jeopardy 

Clause is not violated as long as the cumulative punishments are imposed in a single 

proceeding.  
14. Double Jeopardy. When the Double Jeopardy Clause applies, it is the second pro

ceeding that is constitutionally endangered.  

Appeal from the District Court for Lancaster County: PAUL 

D. MERRrrr, JR., Judge. Reversed and remanded with directions 
to dismiss.  

J. Malachy Sullivan, of Sodoro, Daly & Sodoro, P.C., for 
appellant.  

Don Stenberg, Attorney General, and Mark D. Raffety for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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WRIGHT, J.  
NATURE OF CASE 

Juan Franco, Jr., was charged by information with one count 
of possession of a controlled substance with intent to deliver.  
Franco filed a plea in bar, alleging that the Double Jeopardy 
Clauses of the U.S. and Nebraska Constitutions barred his pros
ecution because jeopardy had attached at the forfeiture trial 
involving property which was owned by Franco and in his pos
session at the time of the arrest. The district court denied the 
plea in bar, and Franco timely perfected this appeal.  

SCOPE OF REVIEW 
[1] An appeal from a denial of a plea in bar involves a ques

tion of law. State v. White, 254 Neb. 566, 577 N.W.2d 741 (1998).  
[2] Regarding questions of law, an appellate court is obli

gated to reach a conclusion independent of the determination 
reached by the trial court. State v. $1,947, 255 Neb. 290, 583 
N.W.2d 611 (1998).  

FACTS 
On December 21, 1997, Franco was stopped in Lancaster 

County by the Nebraska State Patrol and placed under arrest for 
suspicion of possession of a controlled substance with intent to 
deliver. At the time of the arrest, the State Patrol also seized 
Franco's 1992 Chevrolet pickup and $2,190 in U.S. currency 
which Franco had in his possession.  

On December 26, 1997, the State filed a forfeiture action 
against the pickup and the currency pursuant to Neb. Rev. Stat.  
§ 28-431 (Cum. Supp. 1998). The petition alleged that on 
December 21, troopers from the Nebraska State Patrol seized 
$2,190 and Franco's pickup, which were in Franco's possession 
and used to facilitate a violation of chapter 28, article 4, of the 
Nebraska Revised Statutes. The petition requested that such 
property be forfeited to the State as provided by law.  

On February 9, 1998, the State filed an information charging 
Franco with possession of a controlled substance with intent to 
deliver, in violation of Neb. Rev. Stat. § 28-416(1)(a) (Reissue 
1995). On February 17, the forfeiture proceeding commenced, 
and evidence was adduced. The trial was not completed on that 
date, and the district court held the matter in recess until such
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time as the trial could be completed. The next day, Franco filed 
a plea in bar, requesting the information be dismissed on the 
ground that prosecution of the possession case violated his dou
ble jeopardy protection as set forth in the 5th and 14th 
Amendments to the U.S. Constitution and article I, § 12, of the 
Nebraska Constitution.  

On March 12, 1998, a hearing was held on the plea in bar, and 
the matter was taken under advisement. On June 3, the district 
court entered an order denying the plea in bar. The court stated: 

Section 28-416(1)[(a)] is designed to punish a person 
who possesses and delivers controlled substances illegally, 
with incarceration and/or a fine or probation. Section 
28-431 is designed to be punitive against a person who, 
inter alia, uses money or vehicles to violate controlled 
substance laws, by forfeiture of his or her money and/or 
vehicles, as the case may be. While § 28-416(1)[(a)] and 
§28-431 can, and usually do, grow out of the nucleus of 
operative facts, they are separate offenses under the test 
enumerated in Blockburger v. United States, 284 U.S. 299 
(1932). On the one hand, it is one offense to possess 
cocaine, with the intent to distribute, while, on the other 
hand, it is a separate offense to use a vehicle to illegally 
transport cocaine and a separate offense to use money to 
facilitate illegal trafficking in cocaine.  

The criminal case is not barred by the forfeiture case, 
since the two proceedings involve two separate offenses, 
under the Blockburger test.  

A final disposition regarding the forfeiture action had not been 
rendered at the time the district court denied the plea in bar.  

ASSIGNMENT OF ERROR 
Franco asserts that the district court erred in denying his plea 

in bar because the Double Jeopardy Clauses of the U.S. and 
Nebraska Constitutions prohibited the State from bringing a 
criminal proceeding against him after jeopardy had already 
attached in a forfeiture action arising from the same set of facts.  

ANALYSIS 
The issue is whether the prior forfeiture action barred the 

subsequent criminal proceeding against Franco. We begin our

18
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analysis with United States v. Ursery, 518 U.S. 267, 116 S. Ct.  
2135, 135 L. Ed. 2d 549 (1996). In United States v. Ursery, 
supra, two cases were consolidated for purposes of the opinion, 
and a brief factual background is as follows: 

In case No. 95-345, the government instituted civil forfeiture 
proceedings under 21 U.S.C. § 881(a)(7) against Ursery's house, 
alleging that it had been used to facilitate illegal drug transac
tions. Ursery settled that claim, but he was later convicted of 
manufacturing marijuana, in violation of 21 U.S.C. § 841(a)(1).  

In case No. 95-346, Charles Arlt and James Wren were con
victed of conspiracy to aid and abet the manufacture of 
methamphetamine, in violation of 21 U.S.C. § 846; conspiracy 
to launder monetary instruments, in violation of 18 U.S.C.  
§ 371; and other counts of money laundering, in violation of 18 
U.S.C. § 1956. The government filed a civil in rem complaint 
against various property seized from, or titled to, Arlt and Wren, 
or Arlt's corporation, alleging that each item was subject to for
feiture under 18 U.S.C. § 981(a)(1)(A) because it was involved 
in money laundering violative of 18 U.S.C. § 1956 and 21 
U.S.C. § 881(a)(6) as the proceeds of felonious drug transac
tions. Litigation of the forfeiture action was deferred, and fol
lowing the criminal convictions, the district court granted the 
government's motion for summary judgment in the forfeiture 
proceeding.  

Relying upon United States v. Halper, 490 U.S. 435, 109 S.  
Ct. 1892, 104 L. Ed. 2d 487 (1989), and Austin v. United States, 
509 U.S. 602, 113 S. Ct. 2801, 125 L. Ed. 2d 488 (1993), the 
U.S. Court of Appeals for the Sixth Circuit reversed Ursery's 
conviction, and the U.S. Court of Appeals for the Ninth Circuit 
reversed the forfeiture judgment against Arlt and Wren on the 
basis that the Double Jeopardy Clause prohibited the govern
ment from both punishing a defendant for a criminal offense 
and seeking forfeiture of his property for that same offense in a 
separate civil proceeding. The U.S. Supreme Court reversed the 
courts of appeals' judgment, concluding that the forfeiture 
actions were civil proceedings and that the Double Jeopardy 
Clause was not implicated.  

The Court noted in United States v. Ursery, supra, that 
Congress has long authorized the government to bring parallel
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criminal actions and in rem civil forfeiture actions based on the 
same underlying events. Relying on its opinion in United States 
v. One Assortment of 89 Firearms, 465 U.S. 354, 104 S. Ct.  
1099, 79 L. Ed. 2d 361 (1984), the Court stated that for double 
jeopardy purposes, an in rem civil forfeiture is a remedial civil 
sanction, distinct from potentially punitive in personam civil 
penalties, such as fines, and thus does not constitute a punish
ment. The Court proceeded to apply a two-part test to determine 
whether any of the forfeitures at issue were civil proceedings.  

The test in United States v. Ursery, supra, inquired as to (1) 
whether Congress intended the statutory sanction to be criminal 
or civil and (2) whether the statutory sanction is so punitive in 
purpose or effect as to transform what was clearly intended as a 
civil sanction into a criminal one. See, also, Hudson v. United 
States, 522 U.S. 93, 118 S. Ct. 488, 139 L. Ed. 2d 450 (1997).  

[3] We recently utilized this test to determine whether an 
administrative license revocation proceeding was civil or crim
inal in nature for purposes of the Double Jeopardy Clause. See 
State v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998). The 
protection provided by Nebraska's double jeopardy clause is 
coextensive with that provided by the U.S. Constitution. Id.  

[4] Whether the Legislature intended § 28-431 to define a 
civil or criminal sanction is a matter of statutory construction.  
Interpretation of a statute presents a question of law. State ex 
rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573 N.W.2d 
747 (1998). Thus, we are obligated to reach a conclusion inde
pendent of the determination reached by the trial court. See 
State v. $1,947, 255 Neb. 290, 583 N.W.2d 611 (1998).  

Section 28-431 provides in relevant part: 
(1) The following shall be seized without warrant .  

and the same shall be subject to forfeiture: ... (f) all con
veyances including, but not limited to, aircraft, vehicles, 
or vessels which are used, or intended for use, in trans
porting any controlled substance with intent to manufac
ture, distribute, deliver, dispense, export, or import such 
controlled substance in violation of the act; and (g) all 
money used, or intended to be used, to facilitate a viola
tion of the act.
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(4) When any property described in subdivision (1)(f) 
or (g) of this section is seized, the person seizing the same 
shall cause to be filed, within ten days thereafter, in the 
district court of the county in which seizure was made, 
petition for disposition of such property. . . . The petition 
shall describe the property, state the name of the owner if 
known, allege the essential elements of the violation 
which is claimed to exist, and conclude with a prayer for 
disposition. . . . If the owner is unknown or there is a 
reasonable probability that there are unknown persons 
with interests in the property, the county attorney shall 
provide notice of the seizure and petition for disposition 
by publication ....  

At any time after seizure and prior to court disposition, 
the owner of record of such property may petition the dis
trict court of the county in which seizure was made to 
release such property, and the court shall order the release 
of the property upon a showing by the owner that he or she 
had no knowledge that such property was being used in 
violation of the Uniform Controlled Substances Act.  

. . . If the claimant proves by a preponderance of the 
evidence that he or she (a) has not used or intended to use 
the property to facilitate an offense in violation of the act, 
(b) has an interest in such property as owner or lienor or 
otherwise, acquired by him or her in good faith, and (c) at 
no time had any knowledge that such property was being 
or would be used in, or to facilitate, the violation of the 
act, the court shall order that such property or the value of 
the claimant's interest in such property be returned to the 
claimant.  

In United States v. Ursery, 518 U.S. 267, 116 S. Ct. 2135, 
135 L. Ed. 2d 549 (1996), the Court evaluated 21 U.S.C. § 881 
and 18 U.S.C. § 981 to determine whether forfeitures pursuant 
to these statutes violated the Double Jeopardy Clause. The 
Court concluded that there was little doubt that Congress 
intended forfeitures pursuant to 21 U.S.C. § 881 and 18 U.S.C.  
§ 981 to be civil in nature. As support for this conclusion, the 
Court noted that 18 U.S.C. § 981 was entitled "Civil forfeiture," 
518 U.S. at 288, and that both of the statutes were considered
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"in rem," 518 U.S. at 289, and did not require notice to the 
owner of the property, allowed unclaimed property to be sum
marily forfeited, and placed the burden of proof on the property 
owner.  

In contrast to 18 U.S.C. § 981, § 28-431 is not entitled "Civil 
forfeiture." Rather, it is found in chapter 28 of the Nebraska 
Revised Statutes, which is entitled "Crimes and Punishments." 
The placement of § 28-431 under this caption is some evidence 
but is not decisive of legislative intent to make the statute crim
inal in nature.  

Unlike the federal courts, we have never directly addressed 
whether a forfeiture pursuant to § 28-431 is a civil in rem pro
ceeding. In State v. $15,518, 239 Neb. 100, 474 N.W.2d 659 
(1991), we began that analysis with the statement that we con
sidered a forfeiture pursuant to § 28-431 to be in rem. However, 
we offered no explanation why we did not address the issue of 
legislative intent to treat forfeitures as civil or criminal in 
nature. On numerous occasions, we have concluded that 
§ 28-431 was criminal in nature, a conclusion which under
mines the claim that § 28-431 forfeitures are in rem. See, State 
v. One 1985 Mercedes 190D Automobile, 247 Neb. 335, 526 
N.W.2d 657 (1995) (holding that review for sufficiency of evi
dence in forfeiture proceeding pursuant to § 28-431 is same as 
in criminal case); State v. 1987 Jeep Wagoneer, 241 Neb. 397, 
488 N.W.2d 546 (1992) (noting that § 28-431(4) requires State 
to prove beyond reasonable doubt that property was used in vio
lation of chapter 28); State v. One 1987 Toyota Pickup, 233 
Neb. 670, 447 N.W.2d 243 (1989) (suggesting that Double 
Jeopardy Clause applied to forfeiture proceeding pursuant to 
§ 28-431); State v. $3,067.65 in U.S. Currency, 4 Neb. App.  
443, 545 N.W.2d 129 (1996) (holding that sufficiency of evi
dence review is same in criminal cases and in forfeiture cases); 
State v. One 1986 Toyota 4-Runner, 1 Neb. App. 1138, 510 
N.W.2d 556 (1993) (holding that forfeiture actions under 
§ 28-431 are criminal actions and, therefore, State's right to 
appeal is limited to terms of Neb. Rev. Stat. §§ 29-2315.01 
through 29-2316 (Reissue 1995)). Contra, see, State v. Two IGT 
Video Poker Games, 237 Neb. 145, 465 N.W.2d 453 (1991) 
(holding that actions pursuant to Neb. Rev. Stat. § 28-1111
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(Reissue 1995) for forfeiture of property are generally consid
ered to be in rem, to sound in equity, and to apply a burden of 
proof of less than beyond a reasonable doubt).  

Section 28-431 provides that at any time after seizure and 
prior to court disposition, the owner of record of the property 
may petition the district court of the county in which seizure 
was made to release such property and that the court shall order 
release of the property upon a showing by the owner that he or 
she had no knowledge that the property was being used in vio
lation of chapter 28. Specifically, a claimant must show that he 
or she has not used or intended to use the property to facilitate 
an offense in violation of chapter 28; has an interest in the prop
erty as owner, lienor, or otherwise; acquired the property in 
good faith; and at no time had any knowledge that the property 
was being or would be used in, or to facilitate, a violation of 
chapter 28.  

Section 28-431 then provides in relevant part: 
If there are no claims, if all claims are denied, or if the 
value of the property exceeds all claims granted and it is 
shown beyond a reasonable doubt that such property was 
used in violation of the act, the court shall order disposi
tion of such property at such time as the property is no 
longer required as evidence in any criminal proceeding.  

(Emphasis supplied.) Thus, the State must show beyond a rea
sonable doubt that the property seized was used in violation of 
chapter 28, article 4. This indicates the Legislature intended that 
§ 28-431 should be considered criminal in nature.  

[5] Since State v. One 1987 Toyota Pickup, supra, this court 
has determined that the Legislature intended forfeiture actions 
pursuant to § 28-431 to be criminal proceedings. That interpre
tation was reinforced in State v. 1987 Jeep Wagoneer, supra, and 
State v. One 1986 Toyota 4-Runne, supra. The Legislature, hav
ing not attempted to modify the forfeiture proceeding under 
chapter 28, article 4, has acquiesced in our determination that 
actions pursuant to § 28-431 are criminal proceedings. In the 
absence of a legislative amendment to § 28-431, we cannot -now 
say that the Legislature's intent has changed. State v. One 1987 
Toyota Pickup, supra, still sets forth our interpretation of the leg
islative intent of § 28-431-that the statute is criminal in nature.
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Since we have historically treated forfeiture actions pursuant 
to § 28-431 as being criminal, we need not address the second 
part of the test announced in United States v. Ursery, 518 U.S.  
267, 116 S. Ct. 2135, 135 L. Ed. 2d 549 (1996), which inquires 
as to whether a civil sanction is so punitive in purpose that it 
transforms the civil sanction into a criminal sanction.  

[6] We next consider whether Franco's conviction was barred 
by the Double Jeopardy Clause of the Fifth Amendment to the 
U.S. Constitution or Neb. Const. art. I, § 12. The 5th Amend
ment, which is made applicable to the states through the 14th 
Amendment, provides in part: "[N]or shall any person be sub
ject for the same offense to be twice put in jeopardy of life or 
limb." Neb. Const. art. I, § 12, provides: "No person shall ...  
be twice put in jeopardy for the same offense." The Double 
Jeopardy Clause protects against three distinct abuses: (1) a sec
ond prosecution for the same offense after acquittal, (2) a sec
ond prosecution for the same offense after conviction, and (3) 
multiple punishments for the same offense. State v. White, 254 
Neb. 566, 577 N.W.2d 741 (1998).  

[7] It is well established in Nebraska that under Neb. Const.  
art. I, § 12, jeopardy attaches when a judge, hearing a case with
out a jury, begins to hear evidence as to the guilt of the defend
ant. State v. Detweiler, 249 Neb. 485, 544 N.W.2d 83 (1996). A 
petition for the disposition of property seized from Franco dur
ing his arrest was filed by the State on December 26, 1997. The 
petition alleged that Franco's currency and pickup should be for
feited pursuant to § 28-431. We conclude that in forfeiture pro
ceedings, jeopardy attaches when evidence is first presented to 
the trier of fact. On February 17, 1998, the forfeiture proceeding 
began. The parties filed a joint stipulation to some of the facts, 
and then the trial court noted in its journal that after adducing 
evidence, it recessed the proceeding. Therefore, jeopardy 
attached in the forfeiture proceeding. Franco asserts that to now 
prosecute him for a crime subjects him to multiple punishments 
for the same offense, in violation of the Double Jeopardy Clause.  

In Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 
76 L. Ed. 306 (1932), the U.S. Supreme Court announced a rule 
of statutory construction. The Court held that where the same 
act or transaction constitutes a violation of two distinct statu-
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tory provisions, the test to be applied to determine whether 
there are two offenses or only one is whether each provision 
requires proof of a fact which the other does not.  

[8-10] In other words, the Blockburger, or "same elements," 
test examines whether one offense contains an element not con
tained in the other. See United States v. Dixon, 509 U.S. 688, 
113 S. Ct. 2849, 125 L. Ed. 2d 556 (1993). If the two offenses 
contain the same elements, then they are the same offense and 
double jeopardy bars additional punishment and successive 
prosecution. Id.; Blockburger v. United States, supra. If the two 
offenses contain different elements, then they are not the same 
offense and double jeopardy is not a bar to additional punish
ment or successive prosecution. United States v. Dixon, supra.  

Other jurisdictions that have characterized forfeiture actions 
as criminal proceedings have also relied upon the Blockburger 
test to decide whether double jeopardy is violated. See, 
Chacon-Sanchez v. U.S., No. C-94-20768-JW, 1996 WL 341115 
(N.D. Cal. June 13, 1996) (holding that punishment arising 
from civil forfeiture and imposition of separate criminal pun
ishment do not constitute double jeopardy if punishments are 
not based upon same offense); Valencia Lucena v. U.S., 933 F.  
Supp. 129 (D. Puerto Rico 1996) (holding that when forfeiture 
required proof of criminal offense, Blockburger prohibited sub
sequent prosecution); State v. Cole, 128 Wash. 2d 262, 906 P.2d 
925 (1995) (dissent concluded forfeitures were punishment and 
held that under Blockburger test, forfeiture was barred, since it 
required proof of criminal violation).  

In the case at bar, the district court, using Blockburger, ana
lyzed §§ 28-416(l)(a) and 28-431. The court stated that viola
tions of §§ 28-416(l)(a) and 28-431 can and usually do arise 
out of the same factual circumstances. The court found, how
ever, that §§ 28-416(l)(a) and 28-431 define separate offenses 
because § 28-416(l)(a) addressed possession and delivery of a 
controlled substance, while in this case, § 28-431 addressed the 
use of a vehicle to illegally transport a controlled substance or 
the use of money to facilitate illegal trafficking of controlled 
substances.  

We conclude, as did the district court, that the use of money 
or the use of a vehicle under § 28-431 is not an element of the
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violation under § 28-416(1)(a) and that such use need not be 
proved to establish a possession with intent to distribute.  
However, Blockburger requires the court to consider whether 
§ 28-431 requires proof of any element that is not an element of 
proof of possession with intent to distribute under 
§ 28-416(1)(a). See, also, Rutledge v. United States, 517 U.S.  
292, 116 S. Ct. 1241, 134 L. Ed. 2d 419 (1996). Upon exami
nation, we are unable to find any element within § 28-431 that 
is not a part of § 28-416(l)(a). A violation of § 28-431 neces
sarily requires proof of a violation of § 28-416(l)(a).  

Prior to the U.S. Supreme Court's decision in United States 
v. Ursery, 518 U.S. 267, 116 S. Ct. 2135, 135 L. Ed. 2d 549 
(1996), a similar situation was analyzed by the U.S. District 
Court in Valencia Lucena v. U.S., supra. There, a defendant had 
been charged on May 10, 1989, with conspiracy to import 
cocaine, in violation of 21 U.S.C. § 963, and conspiracy to pos
sess with intent to distribute cocaine, in violation of 21 U.S.C.  
§ 846. The defendant was subsequently convicted and sen
tenced, and in parallel proceedings, the government sought for
feiture of property belonging to the defendant which was 
allegedly used to commit or facilitate the commission of the 
underlying drug offenses, in violation of 21 U.S.C. § 881(a)(7).  
In that proceeding, the government sought forfeiture of the 
defendant's residence. Since this case was decided prior to 
Ursery, the court analyzed the two charges as punishment 
imposed by the government under the analysis in Blockburger v.  
United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 
(1932).  

In analyzing the two punishments, the U.S. District Court in 
Valencia Lucena v. U.S., supra, stated that while the forfeiture 
action required proof of an element not contained in the crimi
nal charge, i.e., that the property was used to facilitate a drug 
trafficking crime, the criminal charge did not contain an ele
ment not included in the forfeiture action. This was so because 
the forfeiture action required proof of the criminal offense, as 
demonstrated by the fact that the court relied on the defendant's 
criminal conviction in finding that he was collaterally estopped 
from asserting a claim to the property. Any forfeiture under the 
statute required a preceding violation of the controlled sub-
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stance statutes. The court noted that the criminal offense was, in 
essence, subsumed by the forfeiture statute and thus did not 
require an element of proof that was not required by the forfei
ture action. In the case at bar, § 28-416(l)(a) is subsumed by 
§ 28-431.  

There may be situations where a defendant is not charged 
pursuant to § 28-416(1)(a) but is subject to forfeiture of prop
erty under § 28-431; for example, if the defendant knew that 
someone else was using the defendant's vehicle to facilitate a 
violation of chapter 28, article 4. However, that situation is not 
before us.  

[11] The Blockburger test is applied to prevent double pun
ishment in a situation where the Legislature has in fact intended 
to provide a single punishment for the offense. Double jeopardy 
is inapplicable to those cases where the Legislature has 
intended to punish cumulatively in the same proceeding.  

[12] In State v. Detweiler, 249 Neb. 485, 496, 544 N.W.2d 
83, 91 (1996), we noted: 

"[S]imply because two criminal statutes may be construed 
to proscribe the same conduct under the Blockburger test 
does not mean that the Double Jeopardy Clause precludes 
the imposition, in a single trial, of cumulative punishments 
pursuant to those statutes....  

"Where, as here, a legislature specifically authorizes 
cumulative punishment under two statutes, regardless of 
whether those two statutes proscribe the "same" conduct 
under Blockburger, a court's task of statutory construction 
is at an end and the prosecutor may seek and the trial court 
or jury may impose cumulative punishment under such 
statutes in a single trial." 

Quoting Missouri v. Hunter, 459 U.S. 359, 103 S. Ct. 673, 74 L.  
Ed. 2d 535 (1983).  

[13] We conclude that the Legislature intended that a defend
ant could be subject to cumulative punishments under 
§§ 28-416(l)(a) and 28-431. Where the Legislature has demon
strated an intent to permit cumulative punishments, the Double 
Jeopardy Clause is not violated as long as the cumulative pun
ishments are imposed in a single proceeding. State v. Detweler 
supra.
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CONCLUSION 
[14] In the case at bar, Franco seeks to vacate his criminal 

conviction by showing that jeopardy first attached in the forfei
ture proceeding. When the Double Jeopardy Clause applies, it 
is the second proceeding that is constitutionally endangered.  
U.S. v. Pierce, 60 F.3d 886 (1st Cir. 1995). Here, as the district 
court correctly determined, jeopardy attached when the judge 
began to hear the evidence on the forfeiture issue. See State v.  
Detweiler, supra. Since jeopardy attached as to the forfeiture, 
the district court erred in denying Franco's plea in bar to the 
possession charge. We therefore reverse the judgment of the dis
trict court and remand the cause with directions to sustain the 
plea in bar and dismiss the charge brought pursuant to 
§ 28-416(l)(a).  

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS.  

MATTHEW R. WINTER, APPELLEE, V.  

DEPARTMENT OF MOTOR VEHICLES, APPELLANT.  
594 N.W. 2d 642 

Filed May 28, 1999. No. S-98-704.  

1. Statutes: Appeal and Error. The interpretation of statutes presents questions of law, 
in connection with which an appellate court has an obligation to reach an indepen
dent conclusion irrespective of the decision made by the court below.  

2. Statutes. A statute is open for construction to determine its meaning when the lan
guage used requires interpretation or may reasonably be considered ambiguous.  

3. Statutes: Legislature: Intent. To ascertain the intent of the Legislature, a court may 
examine the legislative history of the act in question, and reference may be had to ear
lier legislation upon the same subject.  

4. Prosecuting Attorneys: Statutes. Although the county attorney has a duty to repre
sent the state in all matters arising under the laws of the state in which the state is a 
party or is interested, this duty is not an ordinary duty of the county attorney. Rather, 
the ordinary duties of the county attorney are limited to the representation of the 
county in such matters and, as the language of Neb. Rev. Stat. § 23-1201(1) (Reissue 
1997) explicitly indicates, of the state in the prosecution of criminal matters.  

5. Attorney Fees: Appeal and Error. When an attorney fee is authorized, the amount 
of the fee is addressed to the discretion of the trial court, whose ruling will not be dis
turbed on appeal in the absence of an abuse of discretion. However, to determine 
proper and reasonable fees, it is necessary to consider the nature of the litigation, the
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time and labor required, the novelty and difficulty of the questions raised, the skill 
required to properly conduct the case, the responsibility assumed, the care and dili
gence exhibited, the result of the suit, the character and standing of the attorney, and 
the customary charges of the bar for similar services.  

6. Attorney Fees. The party opposing an application for attorney fees must be given an 
opportunity to present evidence against the application.  

Appeal from the District Court for Gosper County: JOHN J.  
BATTERSHELL, Judge. Affirmed in part, and in part reversed and 
remanded with directions.  

Don Stenberg, Attorney General, and Terri M. Weeks for 
appellant.  

Todd D. Wilson, Deputy Gosper County Attorney, for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
We granted the petition to bypass of the appellant, 

Department of Motor Vehicles (Department), to determine 
whether the district court had the authority to order an award of 
attorney fees to the Gosper County Attorney. We conclude that 
the representation of the Department in appeals from adminis
trative license revocation hearings is not an ordinary duty of the 
Gosper County Attorney and, thus, that the district court was 
authorized to award attorney fees under Neb. Rev. Stat.  
§ 23-1201(2) (Reissue 1997). Nonetheless, because the record 
contains no evidence that an application for fees was made, we 
reverse, and remand with directions for the trial court to hold a 
hearing concerning the proper amount of fees owed.  

BACKGROUND 
The Department administratively revoked the motor vehicle 

operator's license of the appellee, Matthew R. Winter. See Neb.  
Rev. Stat. §§ 60-6,205 to 60-6,208 (Reissue 1993, Cum. Supp.  
1996 & Supp. 1997). Winter sought judicial review in the dis
trict court for Gosper County under the Administrative Proce
dure Act. See Neb. Rev. Stat. §§ 84-901 to 84-920 (Reissue 
1994 & Cum. Supp. 1998). A hearing was held by the district
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court, wherein the Department was represented by the Deputy 
Gosper County Attorney. The district court affirmed the 
Department's revocation decision and ordered the Department 
to pay $250 in attorney fees to the Gosper County Attorney. The 
record does not indicate how the district court determined the 
amount owed.  

ASSIGNMENT OF ERROR 
The Department asserts that the district court erred in award

ing attorney fees to the Gosper County Attorney in the amount 
of $250.  

SCOPE OF REVIEW 
[1] The interpretation of statutes presents questions of law, in 

connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Neb. Account. & Disc. v. Citizens for 
Resp. Judges, 256 Neb. 95, 588 N.W.2d 807 (1999).  

ANALYSIS 
The Department argues that the district court lacked the 

authority, statutory or otherwise, to award fees to the Gosper 
County Attorney. See Zimmerman v. FirsTier Bank, 255 Neb.  
410, 585 N.W.2d 445 (1998) (holding that attorney fees and 
expenses may be recovered only where provided for by statute, 
or when recognized and accepted uniform course of procedure 
allows recovery of attorney fees). The Gosper County Attorney 
contends that § 23-1201 provided the district court with such 
authority in the instant case. Therefore, the question is whether 
§ 23-1201 provided the district court with the authority to award 
fees to the Gosper County Attorney.  

1. SECTION 23-1201 
Section 23-1201 states: 

(1) . . . [I]t shall be the duty of the county attorney, 
when in possession of sufficient evidence to warrant the 
belief that a person is guilty and can be convicted of a 
felony or misdemeanor, to prepare, sign, verify, and file 
the proper complaint against such person and to appear in 
the several courts of the county and prosecute the appro-
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priate criminal proceeding on behalf of the state and 
county....  

(2) It shall be the duty of the county attorney to prose
cute or defend, on behalf of the state and county, all suits, 
applications, or motions, civil or criminal, arising under 
the laws of the state in which the state or the county is a 
party or interested. The county attorney may be directed 
by the Attorney General to represent the state in any action 
or matter in which the state is interested or a party. When 
such services require the performance of duties which are 
in addition to the ordinary duties of the county attorney, he 
or she shall receive such fee for his or her services, in 
addition to the salary as county attorney, as (a) the court 
shall order in any action involving court appearance or (b) 
the Attorney General shall authorize in other matters, with 
the amount of such additional fee to be paid by the state.  

By its plain language, the first sentence of § 23-1201(2) clearly 
requires county attorneys to represent both the state and the 
county in all actions involving Nebraska law in which the state 
or the county is a party or is interested. In the instant case, the 
state was a party in Winter's appeal from the decision of the 
Department, which appeal arose under the laws of this state.  
See Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939), over
ruled on other grounds, Beatrice Manor v. Department of 
Health, 219 Neb. 141, 362 N.W.2d 45 (1985), and Pointer v.  
State, 219 Neb. 315, 363 N.W.2d 164 (1985). So, the Gosper 
County Attorney clearly had a duty to represent the state.  
However, that fact does not end our inquiry concerning attorney 
fees. That the Gosper County Attorney was required to repre
sent the state says nothing as to whether the state was required 
to pay the Gosper County Attorney for those services. Who pays 
is a separate question.  

The answer to that question is found in the second and third 
sentences of § 23-1201(2). The second sentence authorizes the 
Attorney General to direct the county attorney to represent the 
state in any action in which the state is either interested or a 
party. Although the plain language of this sentence seems clear, 
its meaning is ambiguous. If the county attorney is required by 
the first sentence of § 23-1201(2) to represent the state in all
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such actions, under what circumstances would the Attorney 
General have reason to direct the county attorney to undertake 
such representation? One ordinarily has no need to direct 
another to do something that the other is already required to do.  
Not only would one ordinarily have no need to direct another to 
perform such a duty, one certainly would not expect to have to 
pay for its performance. Nonetheless, that is exactly what the 
third sentence of § 23-1201(2) requires.  

Specifically, the third sentence of § 23-1201(2) requires the 
payment of attorney fees to the county attorney when the county 
attorney acts under the direction of the Attorney General, and 
such action requires the performance of duties which are in 
addition to the ordinary duties of the county attorney. By its 
plain language, this sentence implies that there are duties relat
ing to the representation of the state that are not within the 
county attorney's "ordinary" duties. Consequently, the duties of 
the county attorney, as broadly described in the first sentence of 
§ 23-1201(2), are subdivided by the second and third sentences 
into those duties that are ordinary and those duties that are 
extraordinary. The question is, What does "ordinary" mean? 
The dictionary provides little guidance, but the legislative and 
amendatory history of § 23-1201(2) is illuminating.  

[2,3] A statute is open for construction to determine its mean
ing when the language used requires interpretation or may rea
sonably be considered ambiguous. Neb. Account. & Disc. v.  
Citizens for Resp. Judges, 256 Neb. 95, 588 N.W.2d 807 (1999).  
To ascertain the intent of the Legislature, a court may examine 
the legislative history of the act in question, Goolsby v.  
Anderson, 250 Neb. 306, 549 N.W.2d 153 (1996), and reference 
may be had to earlier legislation upon the same subject, Hoiengs 
v. County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998).  

Prior to 1885, the "district attorney" of each "judicial dis
trict" had the "duty .. . to appear in the district court .. . in each 
county in the judicial district for which he was elected, and 
prosecute and defend all actions, civil and criminal, and all mat
ters whatsoever in which the state or county may be interested." 
Comp. Stat. ch. 7, § 15 (1881). However, in 1885, the sections 
describing "district attorneys" were repealed by Comp. Stat. ch.  
7, §§ 15 through 28 (1885). "AN ACT to provide for the elec-
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tion of county attorneys, to define their duties and fix their 
salaries, and to repeal sections fifteen (15), sixteen (16), seven
teen (17), eighteen (18), nineteen (19), twenty (20) and twenty
one (21), of chapter seven (7), of the Compiled Statutes." 1885 
Neb. Laws, ch. 40, p. 215. Chapter 7, § 16, described the duties 
of the newly-created position of "county attorney," and was sub
stantively identical to the first sentence of the current version of 
§ 23-1201(2): 

It shall be the duty of the county attorney to appear in 
the several courts of their respective counties and prose
cute and defend, on behalf of the state and county, all 
suits, applications or motions, civil or criminal, arising 
under the laws of the state, in which the state or the county 
is a party or interested.  

Thus, the duties of the county attorney have changed very little 
since the office was created. However, no arrangement was 
made for the payment of attorney fees by the Attorney General 
to the county attorney until 1959, when § 23-1201 was amended 
to provide for such fees. See § 23-1201 (Cum. Supp. 1959).  
This language was substantially identical to that of the second 
and third sentences of the current version of § 23-1201(2). An 
examination of the legislative history of the 1959 amendment is 
instructive.  

The introducer's statement to 1959 Neb. Laws, ch. 87, § 1, p.  
395, which bill resulted in the 1959 amendment to § 23-1201, 
clearly states the purpose behind the amendments: 

This bill is recommended by the Attorney General.  
County attorneys are presently required to represent the 
state in any matter to which the state is a party or in which 
the state is interested. There is no provision for any com
pensation for extra work....  

The Attorney General believes that the county attorneys 
should be paid some compensation for their additional 
work in representing the state.  

This bill provides that if a county attorney is directed by 
the Attorney General to appear for the state in any action 
in which the state is interested or a party, he may receive a 
fee in addition to his county attorney's salary as the 
Attorney General may authorize.



257 NEBRASKA REPORTS

Floor Debate, L.B. 82, 69th Sess. (Jan. 30, 1959). Therefore, 
although it has been the duty of the county attorneys to repre
sent the state since 1885, as of 1959, there was no provision in 
place to compensate the county attorneys for performing such 
duties. The introducer's statement clearly indicates that the 
Legislature intended to resolve this problem by amending 
§ 23-1201 to provide for attorney fees when the county attorney 
represents the state.  

[4] The legislative and amendatory history of § 23-1201(2) 
indicates that, although the county attorney has a duty to repre
sent the state in all matters arising under the laws of the state in 
which the state is a party or is interested, this duty is not an 
"ordinary" duty of the county attorney. Rather, the "ordinary" 
duties of the county attorney are limited to the representation of 
the county in such matters and, as the language of § 23-1201(1) 
explicitly indicates, of the state in the prosecution of criminal 
matters. State v. Douglas, 217 Neb. 199, 349 N.W.2d 870 
(1984) (stating that affirmative duty to prosecute all criminal 
matters is specifically placed upon county attorney); Dinsmore 
v. State, 61 Neb. 418, 85 N.W. 445 (1901). Accordingly, it was 
not an ordinary duty of the Gosper County Attorney to represent 
the Department in the instant case, since it was an action involv
ing the state, and did not involve the prosecution of a criminal 
matter. See State v. Howell, 254 Neb. 247, 575 N.W.2d 861 
(1998).  

We conclude that the district court was authorized to award 
fees to the Gosper County Attorney under § 23-1201(2).  

(a) Amount Awarded 
However, the Department argues that even if the Gosper 

County Attorney was authorized to receive fees, the Department 
was not given an opportunity to appear and oppose the amount 
of fees awarded.  

[5] When an attorney fee is authorized, the amount of the fee 
is addressed to the discretion of the trial court, whose ruling 
will not be disturbed on appeal in the absence of an abuse of 
discretion. However, to determine proper and reasonable fees, it 
is necessary to consider the nature of the litigation, the time and 
labor required, the novelty and difficulty of the questions raised,
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the skill required to properly conduct the case, the responsibil
ity assumed, the care and diligence exhibited, the result of the 
suit, the character and standing of the attorney, and the custom
ary charges of the bar for similar services. Schirber v. State, 254 
Neb. 1002, 581 N.W.2d 873 (1998). Such an inquiry necessar
ily contemplates that some evidentiary showing will be made.  

In Schirber, we addressed whether an award of attorney fees 
made under Neb. Rev. Stat. § 23-1204.01 (Reissue 1997) was 
appropriate. The attorney in Schirber filed an application with 
the trial court for the recovery of attorney fees, which applica
tion detailed the time and expenses upon which the fee request 
was based. An evidentiary hearing was held and the trial court 
granted in part the request for attorney fees. On appeal, this 
court stated that an application for attorney fees and expenses 
must be granted where the record demonstrates that the amount 
requested was reasonable, and there is no evidence or indication 
otherwise that the amount is unreasonable. We noted that the 
amount requested in the application was reasonable and that no 
evidence was offered or existed disproving the reasonableness 
of the attorney's application and, thus, that the application 
should have been granted.  

[6] It is implicit in this holding that the party opposing an 
application for attorney fees must be given an opportunity to 
present evidence against the application. The record in the 
instant case does not contain any evidence or otherwise indicate 
that the Gosper County Attorney made any formal application 
for attorney fees or that the Attorney General was notified of 
any such request. Based on this record, we can only conclude 
that the Attorney General was not given an opportunity to 
oppose the "application." 

Because the Attorney General was not given an opportunity 
to oppose the fee award, we conclude that the trial court abused 
its discretion in awarding the Gosper County Attorney $250 in 
attorney fees.  

CONCLUSION 
The Gosper County Attorney was authorized an award of 

attorney fees under § 23-1201. Nonetheless, we reverse, and 
remand with directions for the trial court to hold a hearing con-
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cerning the proper amount of fees owed so that the Attorney 
General may be given an opportunity to contest the amount 
granted.  

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS.  

RAY D. Nuss AND SANDRA Fox, SPECIAL ADMINISTRATORS FOR 
AND ON BEHALF OF THE ESTATE OF CURTIS M. Nuss, DECEASED, 

APPELLANTS, v. EUGENE M. ALEXANDER, APPELLEE.  
595 N.W. 2d 263 

Filed June 4, 1999. No. S-97-800.  

1. Motions to Strike: Pleadings. Whether a motion to strike a petition should be sus
tained and whether a petition should be dismissed are questions of law.  

2. Actions: Pleadings. A petition need not state a cause of action or defense in any par
ticular form as long as the petition states in a logical and legal manner the facts which 
constitute the cause of action, define the issues to which the defendant must respond 
at trial, and inform the court of the real matter in dispute.  

3. Motions to Strike: Statutes. Two Nebraska statutes permit the filing of a motion to 
strike: Neb. Rev. Stat. §§ 25-833 and 25-913 (Reissue 1995).  

4. Motions to Strike: Demurrer. Motions to strike pursuant to Neb. Rev. Stat. § 25-833 
(Reissue 1995) are not a proper means by which to dismiss a party's petition. They do 
not replace a demurrer or motion which tests the sufficiency of the petition's allega
tions and which may lead to the termination of a lawsuit.  

Appeal from the District Court for Adams County: WILLIAM 
H. NORTON, District Judge, Retired. Reversed and remanded for 
further proceedings.  

Darrell K. Stock, of Snyder & Stock, and, on brief, Lyle 
Joseph Koenig, of Koenig & Stover, P.C., for appellants.  

Jeffrey L. Stoehr, of Biggs & Stoehr, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Appellants, Ray D. Nuss and Sandra Fox, special administra
tors of the estate of Curtis M. Nuss (the Estate), their late father,
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appeal an order of the district court for Adams County granting 
the motion to strike of appellee, Eugene M. Alexander, and dis
missing appellants' second amended petition against Alexander.  
We reverse, and remand for further proceedings consistent with 
this opinion.  

ALLEGATIONS IN SECOND AMENDED PETITION 
There is no evidentiary record in this case, and therefore, we 

summarize the background based on the allegations in the sec
ond amended petition as supplemented by the transcript. Nuss 
died testate on March 14, 1993. Nuss was a retired farmer living 
in a nursing home in Blue Hill, Nebraska. Nuss' will was sub
mitted for probate in the county court for Webster County.  
Alexander, an attorney in Hastings, Nebraska, was appointed 
personal representative of the Estate pursuant to the terms of 
Nuss' will.  

It is alleged that Nuss had granted Alexander a durable power 
of attorney in 1987. In the 20 years preceding Nuss' death, it is 
alleged that Alexander had provided various legal services to 
Nuss, including defending Nuss on several alcohol-related mis
demeanor charges, preparing tax returns, and handling some 
minor real estate matters. It is further alleged that Alexander 
also performed some personal, nonlegal services for Nuss, 
including occasionally taking him to the doctor or dentist, pre
paring checks, and simply visiting with Nuss.  

Nuss' will devised all of his property to his five adult chil
dren. Appellants, as two of those children, requested the probate 
court to appoint them special administrators of the Estate. The 
court did so on May 2, 1995. As special administrators, appel
lants challenged the fee application submitted by Alexander and 
a second attorney, hereinafter referred to as "Probate counsel," 
for their services in administering the Estate. After a contested 
hearing, on February 16, 1996, the probate court awarded 
Alexander $1,500 in fees, and the court ordered the Estate to pay 
Probate counsel $6,000, plus $577.76 in costs. Based on the 
record, it appears that appellants did not request a review of this 
judgment by the Nebraska Court of Appeals.  

Appellants thereafter petitioned the probate court to remove 
Alexander as the Estate's personal representative because,
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although more than 2 years had passed since Nuss' death, 
Alexander had failed to pay the Estate's taxes and had failed to 
timely complete and close the Estate. The probate court 
removed Alexander and appointed appellants as copersonal rep
resentatives of the Estate on May 9, 1996.  

On March 13, 1996, appellants filed a petition, as special 
administrators of the Estate, against Alexander. The instant 
appeal arises from the case initiated by appellants' filing of this 
petition in the district court for Adams County. In general, the 
allegations in the petition challenged the value of professional 
services Alexander had delivered to Nuss in his lifetime and pur
ported to challenge the fees and costs the probate court had 
allowed in connection with the administration of the Estate. The 
petition has been amended twice.  

With respect to their claim regarding the legal services that 
Alexander performed for Nuss, appellants alleged in their sec
ond amended petition that Alexander had charged and collected 
excessive fees from Nuss totaling more than $190,000.  
Appellants also alleged that in August 1991, Alexander induced 
Nuss to sign a promissory note for $65,000 for legal fees which 
Alexander claimed Nuss owed him. Appellants alleged that 
Alexander accepted $75,400 from Nuss on the note, thereby 
receiving an overpayment of $10,400, which Alexander did not 
refund to Nuss. Appellants alleged that they did not and could 
not have discovered the allegedly excessive fees Alexander 
charged and collected from Nuss until after appellants' appoint
ments as the Estate's special administrators in May 1995. As 
noted above, appellants commenced this action against 
Alexander in March 1996, within 1 year of the date they claimed 
to have discovered the excessive fees Alexander allegedly 
charged and collected from Nuss.  

In their second amended petition, appellants also asked the 
district court to modify or reverse the probate court's order 
allowing aggregate fees and costs to Alexander and Probate 
counsel of $8,077.76.  

In response to appellants' second amended petition, 
Alexander filed a pleading entitled "Motion to Strike From and 
to Make Plaintiffs' Second Amended Petition at Law More 
Definite and Certain." This pleading states that it is brought
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under Neb. Rev. Stat. § 25-833 (Reissue 1995). In this motion, 
Alexander requested the district court to strike appellants' alle
gation pertaining to their discovery of the allegedly excessive 
fees, claiming that this allegation was "irrelevant and immaterial 
and conclusory in nature." Similarly, Alexander asked the court 
to strike appellants' allegations that Alexander collected exces
sive fees at the sale of Nuss' farm and that Alexander kept no 
records which documented the services he actually performed 
for Nuss. In this regard, for the sake of completeness, we note 
that in a copy of his deposition testimony appended to the sec
ond amended petition, Alexander admitted he maintained no 
such records. Alexander also sought to strike appellants' three 
purported "theories of recovery" which were denominated 
"Excessive Fees," "Recoupment," and "Damages" for the reason 
that these allegations and their reference to alleged damages sus
tained on February 16, 1996, as a result of the fees and costs 
awarded to Alexander and Probate counsel in the probate pro
ceedings, were "irrelevant and immaterial and contain conclu
sory opinions." 

In his motion to strike, Alexander further requested the dis
trict court to strike all allegations in appellants' second amended 
petition regarding the services Alexander had performed for 
Nuss and the fees he had collected therefor, because such events 
occurred beyond the 2-year statute of limitations for professional 
negligence actions provided for in Neb. Rev. Stat. § 25-222 
(Reissue 1995) and were, therefore, time barred. In his motion 
to strike, Alexander further requested the court to order appel
lants to make their allegations more definite and certain regard
ing the nature and terms of the relationship between Alexander 
and Nuss, the basis upon which appellants claimed Alexander's 
fees were excessive, and the precise amount of fees which 
appellants alleged were excessive.  

On June 13, 1997, the district court entered an order sustain
ing Alexander's motion to strike "in its entirety" and ordered 
appellants' second amended petition dismissed. The court nei
ther referenced nor ruled upon Alexander's motion to make the 
second amended petition more definite and certain. In its June 
13 order, the trial court interpreted appellants' allegations with 
respect to the fees charged Nuss to be a claim against Alexander
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for professional negligence governed by the 2-year statute of 
limitations found in § 25-222. The court concluded in its order 
that the statute of limitations had expired before appellants filed 
their petition. The trial court ordered that every allegation per
taining to services provided by Alexander to Nuss, and the fees 
collected therefor, be stricken. With respect to the allegations 
challenging the probate court's award of fees and costs to 
Alexander and Probate counsel, the trial court made no specific 
finding. With respect to the portions of Alexander's motion ask
ing the court to direct appellants to make their second amended 
petition more definite and certain, the trial court made no ruling.  
The trial court's June 13 order dismissed appellants' petition 
without leave to replead because "they [appellants] cannot 
amend to correct their allegations." 

From this order, appellants filed this timely appeal.  

ASSIGNMENT OF ERROR 
Appellants claim that the trial court erred in granting 

Alexander's motion to strike portions of appellants' second 
amended petition and thereby dismissing the second amended 
petition.  

STANDARD OF REVIEW 
[1] Whether a motion to strike a petition should be sustained 

and whether a petition should be dismissed are questions of law.  
Kramer v. Miskell, 249 Neb. 662, 544 N.W.2d 863 (1996). On 
questions of law, a reviewing court has an obligation to reach its 
own conclusions independent of those reached by the lower 
courts. Id.  

ANALYSIS 
Dismissal Based on Motion to Strike as Error.  

[2] In Nebraska, pleading practice is controlled by statute.  
Kramer v. Miskell, supra, citing Lammers Land & Cattle Co. v.  
Hans, 213 Neb. 243, 328 N.W.2d 759 (1983). Nebraska's sys
tem of code pleading requires, inter alia, a statement of the facts 
constituting a party's cause of action in ordinary and concise 
language without repetition and a demand for the relief which 
the party requests. Neb. Rev. Stat. § 25-804 (Reissue 1995). A 
petition need not state a cause of action or defense in any par-
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