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Servs. Reversed. Carlson, Inbody, and Moore, Judges.  

No. A-02-673: State v. Taylor. Affirmed. Moore, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

No. A-02-729: Billups v. Nebraska Dept. of Corr. Servs.  
Reversed. Inbody, Judge, and Irwin, Chief Judge, and Carlson, 
Judge.  

No. A-02-748: Graves v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Irwin, Chief 
Judge, and Sievers and Moore, Judges.  

No. A-02-749: Pfeifer v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Moore, Judge, 
and Irwin, Chief Judge, and Sievers, Judge.  

No. A-02-773: Welty v. Department of Motor Vehicles.  
Affirmed. Moore, Sievers, and Inbody, Judges.  

No. A-02-801: Roberts v. Roberts. Reversed and remanded 
with directions. Sievers, Judge, and Irwin, Chief Judge, and 
Moore, Judge.  

No. A-02-816: Bjorklund v. Bergstrom. Reversed and 
remanded for further proceedings. Inbody and Hannon, Judges, 
and Buckley, District Judge, Retired.  

No. A-02-833: Kinser v. Department of Corr. Servs.  
Reversed. Sievers, Judge, and Irwin, Chief Judge, and Moore, 
Judge.  

No. A-02-834: Kinser v. Department of Corr. Servs.  
Reversed. Sievers, Judge, and Irwin, Chief Judge, and Moore, 
Judge.  

No. A-02-841: McManus v. Nebraska Dept. of Corr. Servs.  
Reversed. Carlson, Sievers, and Inbody, Judges.



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-02-842: Jordan v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Inbody, 
Carlson, and Moore, Judges.  

No. A-02-846: Kant v. Stevenson. Affirmed. Hannon and 
Inbody, Judges, and Buckley, District Judge, Retired.  

No. A-02-853: State v. Cash. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Moore, Judge.  

No. A-02-930: Nebraska Trailer Sales v. Dahl. Affirmed.  
Moore, Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-02-939: State v. Rodriguez. Reversed and remanded 
with directions. Hannon, Inbody, and Moore, Judges.  

No. A-02-946: Bottrell v. Bottrell. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Sievers, Judge.  

Nos. A-02-952, A-02-1300: Alcorn v. Nebraska Dept. of 
Corr. Servs. Reversed and remanded for further proceedings.  
Irwin, Chief Judge, and Sievers, and Moore, Judges.  

No. A-02-960: Claypool v. Department of Corr. Servs.  
Reversed. Sievers, Judge, and Irwin, Chief Judge, and Moore, 
Judge.  

No. A-02-1005: In re Interest of Tawana C. & Willie C.  
Affirmed. Moore, Hannon, and Inbody, Judges.  

No. A-02-1026: Charles v. Nebraska Dept. of Corr. Servs.  
Reversed. Moore, Judge, and Irwin, Chief Judge, and Sievers, 
Judge.  

No. A-02-1027: Oliver v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Carlson, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-02-1028: Evans v. Nebraska Dept. of Corr. Servs.  
Reversed. Inbody, Sievers, and Carlson, Judges.  

No. A-02-1046: State v. Wead. Affirmed. Cassel, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

No. A-02-1101: Mumin v. West. Reversed and remanded.  
Sievers, Judge, and Irwin, Chief Judge, and Inbody, Judge.  

No. A-02-1 10: In re Interest of Sharmayne S. Affirmed.  
Moore, Hannon, and Inbody, Judges.  

No. A-02-1128: Fonville v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Irwin, Chief 
Judge, and Sievers and Moore, Judges.
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No. A-02-1163: Lupien v. Nebraska Dept. of Corr. Servs.  
Reversed. Moore, Judge, and Irwin, Chief Judge, and Sievers, 
Judge.  

No. A-02-1208: Reid v. Reid. Affirmed. Inbody, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

Nos. A-02-1217 through A-02-1220: In re Interest of Jared 
N. et al. Affirmed. Hannon, Sievers, and Inbody, Judges.  

No. A-02-1234: Claypool v. Nebraska Dept. of Corr. Servs.  
Affirmed. Irwin, Chief Judge, and Sievers and Moore, Judges.  

No. A-02-1240: Nestor v. Nestor. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Moore, Judge.  

No. A-02-1246: In re Estate of Kemper. Affirmed as modi
fied. Hannon, Inbody, and Moore, Judges.  

No. A-02-1262: State v. Lopez. Affirmed. Hannon, Inbody, 
and Moore, Judges.  

No. A-02-1312: Armagost v. McFarland. Affirmed in part, 
and in part reversed and remanded with directions. Inbody, 
Moore, and Cassel, Judges.  

No. A-02-1319: State v. Miller. Sentence vacated, and cause 
remanded for further proceedings. Hannon, Sievers, and Inbody, 
Judges.  

No. A-02-1335: State v. Calkins. Affirmed. Irwin, Chief 
Judge, and Sievers and Moore, Judges.  

No. A-02-1337: Brown v. Wilder. Affirmed. Moore, Inbody, 
and Cassel, Judges.  

No. A-02-1346: In re Interest of Bradey S. & Bailey S.  
Affirmed. Sievers, Judge, and Irwin, Chief Judge, and Carlson, 
Judge.  

No. A-02-1347: Fonville v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded for further proceedings. Moore, Judge, 
and Irwin, Chief Judge, and Sievers, Judge.  

No. A-02-1348: Harper v. Nebraska Dept. of Corr. Servs.  
Reversed. Sievers, Judge, and Irwin, Chief Judge, and Moore, 
Judge.  

No. A-02-1349: Louis v. Nebraska Dept. of Corr. Servs.  
Reversed. Carlson, Inbody, and Moore, Judges.  

No. A-02-1363: Republican Valley Motor Co. v. Pedersen.  
Affirmed. Inbody, Hannon, and Moore, Judges.
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No. A-02-1364: Edwards v. Edwards. Affirmed. Cassel, 
Inbody, and Moore, Judges.  

Nos. A-02-1366, A-02-1367: State v. Vasser. Affirmed as 
modified. Hannon, Judge, and Irwin, Chief Judge, and Carlson, 
Judge.  

No. A-02-1378: State v. Cunningham. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Moore, Judge.  

No. A-02-1383: Walton v. Nebraska Dept. of Corr. Servs.  
Reversed. Inbody, Judge, and Irwin, Chief Judge, and Carlson, 
Judge.  

No. A-02-1390: State v. Jeffrey S. Affirmed. Inbody, 
Hannon, and Moore, Judges.  

No. A-02-1403: In re Interest of Kevin Y. & Amir Y.  
Affirmed. Hannon, Inbody, and Moore, Judges.  

No. A-02-1415: Keithley v. Nebraska Dept. of Corr. Servs.  
Reversed and remanded with directions. Inbody, Carlson, and 
Moore, Judges.  

No. A-02-1424: State v. Harper. Affirmed. Hannon, Inbody, 
and Moore, Judges.  

No. A-02-1429: State v. Smith. Affirmed. Cassel, Judge, and 
Irwin, Chief Judge, and Moore, Judge.  

No. A-02-1433: Morgan v. Morgan. Affirmed. Hannon, 
Inbody, and Moore, Judges.  

No. A-02-1442: State v. Garcia. Affirmed. Inbody and 
Hannon, Judges, and Buckley, District Judge, Retired.  

No. A-02-1443: State v. Phelps. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-02-1458: State v. Daugherty. Affirmed. Sievers, 
Judge, and Inbody, Chief Judge, and Carlson, Judge.  

No. A-02-1460: In re Interest of Tateyana M. et al.  
Affirmed. Hannon, Inbody, and Moore, Judges.  

Nos. A-02-1478, A-02-1479: State v. Schaneman. Judgment 
in No. A-02-1478 affirmed. Sentence in No. A-02-1479 vacated 
and remanded with direction. Hannon, Inbody, and Carlson, 
Judges.  

No. A-02-1499: Perez v. IBP, inc. Affirmed in part, and in 
part remanded with directions. Hannon and Inbody, Judges, and 
Buckley, District Judge, Retired.

xvii



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-03-014: State v. McKeever. Reversed and remanded 
with directions. Inbody and Hannon, Judges, and Buckley, 
District Judge, Retired.  

No. A-03-032: State on behalf of Hanner v. Hanner.  
Affirmed. Inbody, Carlson, and Moore, Judges.  

No. A-03-046: In re Interest of Adren S. Affirmed. Inbody 
and Hannon, Judges, and Buckley, District Judge, Retired.  

No. A-03-047: In re Guardianship of Konecky. Affirmed.  
Moore, Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-03-049: State v. Torres-Orozco. Affirmed. Hannon 
and Inbody, Judges, and Buckley, District Judge, Retired.  

No. A-03-066: Hefley v. Hefley. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-107: Mumin v. Hart. Affirmed. Hannon, Inbody, 
and Moore, Judges.  

No. A-03-114: In re Interest of Lakia S. Affirmed. Moore, 
Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-03-122: Roy v. Merrick County. Affirmed. Inbody, 
Carlson, and Moore, Judges.  

No. A-03-149: State v. Guia. Affirmed. Sievers, Inbody, and 
Moore, Judges.  

No. A-03-160: Mireles v. Nebraska Dept. of Corr. Servs.  
Reversed. Carlson, Moore, and Cassel, Judges.  

No. A-03-168: Garcia v. Garcia. Reversed and remanded 
with directions. Sievers, Inbody, and Moore, Judges.  

No. A-03-173: In re Interest of Crystal W. & David W.  
Affirmed. Inbody, Hannon, and Moore, Judges.  

No. A-03-198: In re Interest of Brianna B. et al. Affirmed.  
Moore, Sievers, and Inbody, Judges.  

No. A-03-223: Hingst v. Sunrise Country Manor. Affirmed.  
Hannon, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-235: State v. McCabe. Affirmed in part, and in part 
reversed and remanded. Hannon, Inbody, and Moore, Judges.  

No. A-03-246: Nova v. Evers. Affirmed. Cassel, Inbody, and 
Moore, Judges.  

No. A-03-254: Kevin B. v. Wanda B. Affirmed. Per Curiam.  
Hannon, Judge, dissenting.  

No. A-03-271: Todd v. Son of Adams, L.T.D. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge.
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No. A-03-282: State v. Tart. Affirmed. Moore and Carlson, 
Judges, and Buckley, District Judge, Retired.  

No. A-03-286: State v. Larsen. Affirmed. Sievers, Inbody, 
and Moore, Judges.  

No. A-03-299: State v. May. Affirmed in part, and in part 
vacated and remanded. Inbody, Judge, and Irwin, Chief Judge, 
and Sievers, Judge.  

No. A-03-304: Dinnel v. Parry. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-305: Torres v. Timm. Affirmed. Hannon and 
Carlson, Judges. Inbody, Judge, participating on briefs.  

No. A-03-316: Sullivan v. Nielsen. Affirmed in part, and in 
part affirmed as modified. Inbody, Chief Judge, and Sievers and 
Carlson, Judges.  

No. A-03-346: Ly v. First Care Home Health. Affirmed.  
Hannon, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-363: State v. Delano. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Cassel, Judge.  

No. A-03-367: Keithley v. Nebraska Dept. of Corr. Servs.  
Reversed. Carlson, Judge, and Irwin, Chief Judge, and Inbody, 
Judge.  

No. A-03-380: In re Estate of Morearty. Affirmed. Irwin, 
Chief Judge, and Sievers and Carlson, Judges.  

No. A-03-396: State v. Webb. Affirmed. Inbody, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

No. A-03-405: State v. Losinger. Affirmed. Inbody, Judge.  
No. A-03-425: Fellers v. Fellers. Appeal dismissed in part, 

and in part affirmed. Sievers, Judge, and Irwin, Chief Judge, and 
Cassel, Judge.  

No. A-03-436: Proctor v. Proctor. Affirmed. Inbody, 
Sievers, and Moore, Judges.  

No. A-03-441: Maddox v. Nebraska Dept. of Motor 
Vehicles. Reversed and remanded with directions. Cassel, 
Judge, and Irwin, Chief Judge, and Moore, Judge.  

No. A-03-446: State v. Brown. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-448: Munguia v. IBP, inc. Affirmed in part, and in 
part reversed and remanded with directions. Hannon, Judge, and 
Irwin, Chief Judge, and Carlson, Judge.
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No. A-03-455: Ryan v. Galbraith. Reversed and remanded 
for further proceedings. Cassel, Irwin, and Moore, Judges.  

No. A-03-463: Dockweiler v. Oden Enters. Affirmed.  
Sievers, Hannon, and Moore, Judges.  

No. A-03-479: Smith v. Smith. Affirmed as modified.  
Hannon and Carlson, Judges. Moore, Judge, participating on 
briefs.  

No. A-03-485: State v. Noyd. Affirmed as modified. Moore, 
Sievers, and Inbody, Judges.  

No. A-03-501: State v. Mitchell. Affirmed. Moore, Sievers, 
and Inbody, Judges.  

No. A-03-548: Martin v. Martin. Affirmed. Carlson, Judge, 
and Inbody, Chief Judge, and Sievers, Judge.  

No. A-03-561: Moreno v. IBP, inc. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-596: Smith v. Smith. Affirmed. Sievers, Judge, and 
Inbody, Chief Judge, and Carlson, Judge.  

No. A-03-609: State v. Goettsche. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-03-613: Robinson v. Hardin. Affirmed. Sievers, 
Judge, and Inbody, Chief Judge, and Carlson, Judge.  

No. A-03-618: Dyer v. Neth. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-622: Vetrovsky v. Vetrovsky. Judgment on man
date affirmed in part as modified, and in part vacated. Inbody, 
Carlson, and Moore, Judges.  

No. A-03-642: In re Interest of Damieon M. et al. Affirmed.  
Hannon, Inbody, and Carlson, Judges.  

No. A-03-646: Tabbytosavit v. Nebraska Dept. of Corr.  
Servs. Reversed and remanded for further proceedings. Sievers, 
Judge, and Irwin, Chief Judge, and Moore, Judge.  

Nos. A-03-650 through A-03-653: In re Interest of Tesia S.  
et al. Judgments in Nos. A-03-650, A-03-652, and A-03-653 
affirmed. Judgment in No. A-03-651 affirmed in part, and in part 
reversed. Sievers, Judge, and Irwin, Chief Judge, and Inbody, 
Judge.  

No. A-03-666: In re Interest of William C. Affirmed.  
Inbody, Sievers, and Moore, Judges.
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No. A-03-683: In re Interest of Shon E. Reversed and 
remanded with directions to dismiss. Hannon, Judge, and Irwin, 
Chief Judge, and Carlson, Judge.  

No. A-03-707: State v. Valasek. Appeal dismissed. Irwin, 
Chief Judge, and Sievers and Carlson, Judges.  

No. A-03-723: State v. Roberson. Reversed and remanded 
for a new trial. Inbody, Carlson, and Moore, Judges.  

Nos. A-03-726, A-03-727: State v. Alderman. Affirmed.  
Irwin, Chief Judge, and Sievers and Cassel, Judges.  

No. A-03-728: State v. Velazquez. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-03-774: State v. Claycamp. Reversed and remanded 
with directions to vacate and dismiss. Inbody, Sievers, and 
Moore, Judges.  

No. A-03-775: State v. Nicol. Reversed and remanded.  
Inbody, Carlson, and Cassel, Judges.  

No. A-03-8 11: In re Guardianship of Jordan J. Reversed 
and remanded with directions. Inbody, Moore, and Cassel, 
Judges.  

Nos. A-03-845 through A-03-847: State v. Perkins.  
Affirmed. Moore, Carlson, and Cassel, Judges.  

No. A-03-858: State v. Bowers. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-03-859: State v. Pugmire. Affirmed. Inbody, Carlson, 
and Moore, Judges.  

No. A-03-864: Brewer v. Brewer. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-879: State v. Peterson. Affirmed. Moore, Inbody, 
and Carlson, Judges.  

No. A-03-880: Staub v. Umbarger. Affirmed. Moore, 
Carlson, and Cassel, Judges.  

No. A-03-914: Erickson v. Erickson. Affirmed as modified.  
Cassel, Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-03-977: In re Interest of Jacob H. Affirmed. Moore, 
Inbody, and Carlson, Judges.  

No. A-03-979: State v. Dalton. Affirmed. Cassel, Irwin, and 
Moore, Judges.  

No. A-03-983: Gressett v. Becton-Dickinson Co. Affirmed.  
Inbody, Judge, and Irwin, Chief Judge, and Sievers, Judge.

xxi
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Nos. A-03-1004, A-03-1005: State v. Dittoe. Appeals dis
missed. Hannon, Inbody, and Carlson, Judges.  

No. A-03-1009: State v. Davison. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge.  

No. A-03-1019: State v. Spiehs. Affirmed in part, and in part 
reversed and remanded for a new trial. Moore, Inbody, and 
Cassel, Judges.  

No. A-03-1020: State v. Tite. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-1029: State v. Cash. Affirmed. Inbody, Carlson, 
and Moore, Judges.  

No. A-03-1072: Brooks v. Lincoln Poultry. Reversed and 
remanded. Per Curiam.  

No. A-03-1076: In re Interest of Brandon R. Affirmed.  
Moore, Inbody, and Carlson, Judges.  

No. A-03-1086: Stover v. Stover. Affirmed. Irwin, Chief 
Judge, and Sievers and Carlson, Judges.  

No. A-03-1139: In re Interest of Caleb N. Affirmed. Inbody, 
Moore, and Cassel, Judges.  

No. A-03-1155: State v. Allee. Affirmed. Cassel, Judge, and 
Irwin, Chief Judge, and Sievers, Judge.  

No. A-03-1163: Beal v. Beal. Affirmed. Sievers, Inbody, and 
Carlson, Judges.  

No. A-03-1178: McAuliffe v. McAuliffe. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-1202: State on behalf of Nathan L. v. Brian B.  
Affirmed. Moore, Inbody, and Cassel, Judges.  

No. A-03-1243: Wilson v. Wilson. Affirmed. Cassel, Inbody, 
and Moore, Judges.  

No. A-03-1246: State v. Moore. Affirmed. Cassel, Inbody, 
and Moore, Judges.  

No. A-03-1308: State v. Clapper. Conviction and sentence of 
incarceration affirmed. Order of restitution vacated and 
remanded for further proceedings. Sievers, Judge, and Irwin, 
Chief Judge, and Carlson, Judge.  

No. A-03-1343: In re Interest of Kelsay G. & Brandon C.  
Affirmed. Moore, Irwin, and Cassel, Judges.  

No. A-03-1363: State v. Purdy. Affirmed. Cassel, Irwin, and 
Moore, Judges.



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-03-1372: Ogorzaly v. Eaton. Affirmed. Cassel, Irwin, 
and Moore, Judges.  

No. A-03-1373: State v. Shouse. Affirmed. Cassel, Inbody, 
and Moore, Judges.  

No. A-03-1407: State v. Castro. Reversed and remanded for 
further proceedings. Moore, Judge.  

No. A-03-1422: State v. Lopez. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-1440: Collier v. Joslyn Art Museum. Affirmed.  
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge.  

No. A-03-1462: State v. Harper. Affirmed. Sievers, Judge, 
and Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-043: State v. Fester. Affirmed in part, sentence of 
restitution vacated, and cause remanded with directions. Cassel, 
Inbody, and Moore, Judges.  

No. A-04-088: State v. Hively. Affirmed. Moore, Irwin, and 
Cassel, Judges.  

No. A-04-095: Mosser v. University of Nebraska. Affirmed.  
Cassel, Irwin, and Moore, Judges.  

No. A-04-202: State v. Poole. Affirmed in part, sentence of 
restitution vacated, and cause remanded with directions.  
Carlson, Judge, and Irwin, Chief Judge, and Sievers, Judge.  

No. A-04-318: State v. Jones. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Carlson, Judge.  

No. A-04-589: Mesteth v. Kenney. Affirmed. Sievers, Judge, 
and Inbody, Chief Judge, and Carlson, Judge.

xxiii





LIST OF CASES DISPOSED OF 
WITHOUT OPINION 

No. A-01-l 188: Debose v. State. Stipulation allowed; appeal 
dismissed.  

No. A-01-1244: Von Tersch v. Von Tersch. Motion of appel
lant to dismiss appeal sustained; appeal dismissed at cost of 
appellant.  

No. A-0I-1386: Tyler v. Nebraska Board of Parole. Appeal 
dismissed. See, rule 7A(2); Chambers v. Lautenbaugh, 263 Neb.  
920, 644 N.W.2d 540 (2002).  

No. A-02-052: Drew v. Davidson. Motion of appellant for 
rehearing sustained. Appeal reinstated.  

No. A-02-052: Drew v. Davidson. Motion for rehearing 
improvidently granted.  

No. A-02-062: Edwards v. Keithley. Appeal dismissed.  
No. A-02-224: VanDeWalle v. VanDeWalle. Motion of appel

lee for summary dismissal sustained. See rule 7B(1).  
No. A-02-265: Briggs v. Department of Corr. Servs. Appeal 

dismissed as moot.  
No. A-02-308: White v. White. Motion of appellee for rehear

ing sustained. Appeal reinstated.  
Nos. A-02-740, A-02-741: Tyler v. Department of 

Corrections. By order of the court, appeals dismissed for failure 
to file briefs.  

No. A-02-766: Turner v. Neth. Affirmed. See, rule 7A(1); 
Neb. Rev. Stat. §§ 60-6,208 (Reissue 1998) and 84-917(6)(b) 
(Reissue 1999).  

No. A-02-791: State on behalf of Bechtolt v. DeMoss.  
Reversed and remanded. See, rule 7C; Neb. Rev. Stat. § 43-1412 
(Reissue 1998).  

No. A-02-792: Woodcliff, Inc. v. Woodcliff Lakes. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-02-817: Hedrick v. City of Waverly. Affirmed. See 
rule 7A(1).

(xxV)



CASES DISPOSED OF WITHOUT OPINION

No. A-02-835: Ice v. Department of Corr. Servs. Motion of 
appellee for summary affirmance sustained. See Claypool v.  
Nebraska Dept. of Corr. Servs., 12 Neb. App. 87, 667 N.W.2d 
267 (2003).  

No. A-02-836: Ice v. Department of Corr. Servs. Motion of 
appellee for summary affirmance sustained. See Claypool v.  
Nebraska Dept. of Corr Servs., 12 Neb. App. 87, 667 N.W.2d 
267 (2003).  

No. A-02-965: Ainsworth v. Hinrichs. Appeal dismissed.  
See, rule 7A(2); County of Sherman v. Evans, 247 Neb. 288, 526 
N.W.2d 232 (1995).  

No. A-02-1007: State v. Baldwin. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-02-1011: Oliveto v. Lombardo. Stipulation allowed; 
appeal dismissed.  

No. A-02-1058: Paltani v. Paltani. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-02-1112: State v. Balquier. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-02-1207: Jurado v. Agri Co-op. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-02-1221: State v. Cole. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-02-1222: State v. Harper. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-02-1226: Schwieger v. CXT, Inc. Stipulation allowed; 
appeal dismissed.  

No. A-02-1248: Argyrakis v. Ueda. Stipulation allowed; 
appeal dismissed.  

No. A-02-1250: State v. Holmes. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Leonor, 263 Neb. 86, 638 N.W.2d 798 (2002); State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-02-1266: Northwall v. Northwall. Motion of appellant 
to dismiss appeal considered; appeal dismissed.  

No. A-02-1309: State v. Gonzales. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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CASES DISPOSED OF WITHOUT OPINION

No. A-02-1313: Neumayer v. Sound by Knight. Appeal dis
missed. See State v. Schmidt, 12 Neb. App. 150, 668 N.W.2d 525 
(2003).  

No. A-02-1318: State ex rel. Tyler v. Clerk of County 
Court. By order of the court, appeal dismissed for failure to file 
briefs.  

No. A-02-1322: State of Oregon on behalf of Rubio v.  
Beason. Affirmed. See rule 7A(1).  

No. A-02-1327: Tyler v. Britten. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-02-1332: Tyler v. "Sanne". By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-02-1333: Tyler v. Nieveen. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-02-1340: Farris Engineering v. Folgers Architects & 
Facility Design. Stipulation allowed; appeal dismissed.  

No. A-02-1343: State v. Gratto. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v. Dyke, 
231 Neb. 621, 437 N.W.2d 164 (1989).  

No. A-02-1345: State v. Calderon. Motion of appellee for 
summary affirmance granted. See rule 7B(2).  

No. A-02-1373: State v. Jones. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-02-1386: Widtfeldt v. City of O'Neill. Motion consid
ered; appeal dismissed.  

No. A-02-1398: McDermitt v. McDermitt. Motion of appel
lee to dismiss appeal sustained; appeal dismissed as moot.  

No. A-02-1420: State v. Preslicka. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-02-1450: Harruff v. Department of Motor Vehicles.  
Affirmed. See rule 7A(1).  

No. A-02-1454: State v. Pigee. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-02-1461: Williams v. Williams. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-02-1491: In re Interest of Jeremy H. Affirmed. See 
rule 7A(1).
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Nos. A-02-1504, A-02-1505: State v. Kern. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-03-020: State v. Leonor. Appeal dismissed.  
No. A-03-021: State v. Leonor. Appeal dismissed.  
No. A-03-022: State v. Leonor. Appeal dismissed.  
No. A-03-023: Headrick v. Morales. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. A-03-024: Granger v. Neth. Summarily affirmed. See 

rule 7A(1).  
No. A-03-027: Tyler v. Carpenter. Appeal dismissed for lack 

of jurisdiction due to lack of proper notice of appeal.  
No. A-03-029: Jemison v. Douglas Cty. Sch. Dist. No. 001.  

Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-034: State v. Gubbels. Motion of appellee for sum
mary affirmance sustained; conviction upheld.  

No. A-03-035: City of Falls City v. Whitten. Motion of 
appellee for summary dismissal sustained. See, rule 7B(1); 
Custom Fabricators v. Lenarduzzi, 259 Neb. 453, 610 N.W.2d 
391 (2000) (conditional orders have no force or effect as final 
order or judgment from which appeal can be taken).  

No. A-03-037: Saylor v. Department of Corr. Servs. Motion 
of appellee for summary dismissal overruled; district court deci
sion affirmed. See rule 7A(l).  

No. A-03-038: Fields v. Vocelka. Affirmed. See, rule 7A(1); 
Talkington v. Womens Servs., 256 Neb. 2, 588 N.W.2d 790 
(1999).  

No. A-03-05 1: Myers v. Myers. Affirmed at cost of appellant.  
No. A-03-052: State on behalf of Johnson v. Shields. By 

order of the court, appeal dismissed for failure to file briefs.  
No. A-03-055: Kirlin v. Massachusetts Mut. Life Ins. Co.  

Motion of appellant to dismiss appeal sustained; appeal dis
missed with prejudice; each party to pay own costs.  

No. A-03-058: State v. Ozuna. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-059: State v. Robles. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).

xxviii



CASES DISPOSED OF WITHOUT OPINION

No. A-03-060: Maline v. Maline. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-062: State v. Sommers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-064: State v. Houlihan. Motion of appellee for 
summary affirmance granted. See rule 7B(2).  

No. A-03-065: State v. Jambor. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-071 through A-03-074: State v. Johnston. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See, rule 7B(2); State v. Urbano, 256 Neb. 194, 589 
N.W.2d 144 (1999); State v. Hedglin, 192 Neb. 545, 222 N.W.2d 
829 (1974).  

No. A-03-078: Okereke v. Okereke. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-079: Mooney v. Mooney. Affirmed. See rule 7A(1).  
No. A-03-08 1: State v. Gulbrandson. Motion of appellee for 

summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-083: State v. Edwards. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-087: State v. Perry. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-089: State v. Cardona. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-090: Tyler v. Casmer. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-091: State v. Dragon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-092: Maschman v. Maschman. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-095: In re Estate of Troshynski. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-099: In re Interest of Gloden B. & Kardines B. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-100: State v. Houston. Motion of appellee for sum
mary affirmance granted. See rule 7B(2).
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No. A-03-102: State v. Andelt. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-105: Luethke v. Suhr. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-109: State v. Cabrera. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-1 11 through A-03-113: State v. Lewis. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-03-l16: Smeal Fire Apparatus Co. v. Kreikemeier.  
Motion of appellant for rehearing sustained. Appeal reinstated.  

No. A-03-117: Wolski v. Parriott. Affirmed. See, rule 7A(l); 
Nye v. Fire Group Partnership, 263 Neb. 735, 642 N.W.2d 149 
(2002) (appellate court will reverse decision on motion to vacate 
or modify judgment under statutory grounds listed in Neb. Rev.  
Stat. § 25-2001 (Cum. Supp. 2000) only if litigant shows that dis
trict court abused its discretion); Talkington v. Womens Servs., 
256 Neb. 2, 588 N.W.2d 790 (1999) (decision to vacate order 
within discretion of trial court and such decision will be reversed 
only if it is shown that trial court abused its discretion).  

No. A-03-119: State v. Tadlock. Appeal dismissed pursuant to 
appellant's pro se request.  

No. A-03-120: Tyler v. Casmer. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-124: Lemus v. Zamora. Summarily affirmed. See, 
rule 7A(1); Michael B. v. Donna M., 11 Neb. App. 346, 652 
N.W.2d 618 (2002); Hilmer v. Hilmer, No. A-96-1146, 1997 WL 
527671 (Neb. App. Aug. 19, 1997) (not designated for permanent 
publication).  

No. A-03-132: State v. Podobensky. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-133: Tyler v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-138: In re Interest of Kelsey J. Appeal dismissed.  
No. A-03-139: In re Interest of Nathan S. Appeal dismissed.  
No. A-03-140: In re Interest of Rose S. Appeal dismissed.
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No. A-03-141: State v. Mitchell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Curlile, 11 Neb. App. 52, 642 N.W.2d 517 (2002); State v. Parks, 
8 Neb. App. 491, 596 N.W.2d 712 (1999).  

No. A-03-156: State v. Granger. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, Neb. Rev.  
Stat. § 25-2729(3) (Cum. Supp. 2002); State v. Linn, 248 Neb.  
809, 539 N.W.2d 435 (1995); State v. Fletcher, 8 Neb. App. 498, 
596 N.W.2d 717 (1999).  

No. A-03-162: State v. Engler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-164: State v. Moy. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-165: Tyler v. Curtis. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-170: Kyriss v. Mroczek. Motion of appellees to dis
miss appeal sustained; appeal dismissed. See Westgate Rec. Assn.  
v. Papio-Missouri River NRD, 250 Neb. 10, 547 N.W.2d 484 
(1996).  

No. A-03-175: State v. Woolf. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-180: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-182: Degunia v. Health & Human Servs. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum.  
Supp. 2002).  

No. A-03-187: Bridgestone/Firestone v. Caeli Assocs.  
Appeal dismissed. See Neb. Rev. Stat. § 25-1301 (Cum. Supp.  
2002).  

No. A-03-188: In re Interest of Joshua F. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-191: State v. Johnson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-192: State v. Jacobitz. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-199: In re Interest of Larry D. Affirmed. See rule 
7A(1).

xxxi



CASES DISPOSED OF WITHOUT OPINION

No. A-03-204: State v. Hansen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-205: State v. Velazquez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-206: Schoville v. Mixan Heating & Air 
Conditioning. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-03-208: Eller v. Hauser. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-209: Milton v. R.E. Schott Real Estate Dev. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-210: State v. Jordan. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-21 1: State v. Mace. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-212 through A-03-214: State v. Watermeier.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See rule 7B(2).  

No. A-03-219: State v. Williams. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-221: In re Interest of Remey R. & Rmauni R.  
Affirmed. See In re Interest of Brettany M. et al., 11 Neb. App.  
104, 644 N.W.2d 574 (2002). See, also, rule 7A(1).  

No. A-03-222: Tyler v. Kenney. Affirmed. See, rule 7A(1); 
Martin v. Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 
N.W.2d 613 (2003).  

No. A-03-224: Spaghetti Ltd. Partnership v. Wilson.  
Stipulation allowed; appeal dismissed; each party to pay own 
costs.  

Nos. A-03-227, A-03-228: State v. Hall. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2).  

No. A-03-229: State v. Hall. Motion of appellee for summary 
affirmance granted. See rule 7B(2).  

No. A-03-233: State v. Muffley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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No. A-03-234: State v. Waldrop. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-243: State v. Burks. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-244: State v. Ferguson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Abbink, 260 Neb. 211, 616 N.W.2d 8 (2000).  

No. A-03-248: State v. Leisure. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-249: State v. Nitzel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-252: State v. Burkhardt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-253: State ex rel. Mengedoht v. Samuelson.  
Motion of appellee for summary dismissal sustained. See Back 
Acres Pure Trust v. Fahnlander, 233 Neb. 28, 443 N.W.2d 604 
(1989).  

No. A-03-255: TCF National Bank v. Hayden. Stipulation to 
dismiss appeal with prejudice sustained; appeal dismissed; each 
party to pay own costs.  

Nos. A-03-258 through A-03-260: State v. Woolf. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-03-261: State v. Haney. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-264: State v. Coats. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-265: State v. Hernandez-DeLeon. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-266: MacGregor v. Delgado. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-267: State v. Witmer. Motion considered; appeal 
dismissed.  

No. A-03-274: Tyler v. Culver. By order of the court, appeal 
dismissed for failure to file briefs.
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Nos. A-03-277 through A-03-281: State v. Burnett. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See rule 7B(2).  

No. A-03-285: Plymate v. Chapin. Affirmed. See rule 7A(1).  
No. A-03-287: Traxler v. Department of Corr. Servs. By 

order of the court, appeal dismissed for failure to file briefs.  
Nos. A-03-293, A-03-294: State v. Green. Motions of appel

lee for summary affirmance sustained; judgments affirmed. See 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-295: Schweitzer v. Neth. Appeal dismissed as 
moot.  

No. A-03-296: Romsa v. Lathrop. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-298: State v. Patchin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-300: State v. Seamans. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-302: State v. Kern. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, rule 7B(2); State 
v. Al-Zubaidy, 263 Neb. 595, 641 N.W.2d 362 (2002).  

No. A-03-306: State v. DeMoul. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-307: Henderson v. Hobscheidt. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-313: State ex rel. Williams v. Kirkland. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-03-314: Gulbrandson v. Gulbrandson. Stipulation 
allowed; appeal dismissed; each party to pay own costs.  

No. A-03-322: State v. Threats. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-325: State v. Duncan. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-328: State v. Webb. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-329: State v. Ernesti. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-330: Barner v. Sunflower Carriers. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-333: State v. Ruffin. Motion of appellee for sum
mary affirmance sustained. See State v. Thomas, 6 Neb. App.  
510, 574 N.W.2d 542 (1998).  

No. A-03-339: Akins v. T.S.C.I. Unit Manager Curtis.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-344: State v. Villarreal. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-345: State v. Villarreal. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-348: State v. Sculley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-349: State v. Paez. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-350: State v. Leisure. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-35 1: Bedell v. Weaver. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-353: Nebraska Beef v. Modern Equip. Co. Motion 
of appellant to dismiss appeal sustained; appeal dismissed with 
prejudice; each party to pay own costs.  

No. A-03-356: State v. Wood. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-357: State v. Baasch. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-358: State v. Sauder. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-359: State v. Martin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Hall v. State, 264 Neb. 151, 646 N.W.2d 572 (2002); State v.  
Al-Zubaidy, 263 Neb. 595, 641 N.W.2d 362 (2002); State v.  
Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001); State v. Glover, 212 
Neb. 713, 325 N.W.2d 155 (1982).
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No. A-03-360: State v. Martin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Hall v. State, 264 Neb. 151, 646 N.W.2d 572 (2002); State v.  
Al-Zubaidy, 263 Neb. 595, 641 N.W.2d 362 (2002); State v.  
Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001); State v. Glover, 212 
Neb. 713, 325 N.W.2d 155 (1982).  

No. A-03-361: State v. Tiff. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-365: State ex rel. Levels v. Kirkland. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-03-366: Lewis v. Welch. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-371: State v. McKimmey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-03-372 through A-03-374: State v. Roberts. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See rule 7B(2).  

No. A-03-379: Partch v. Partch. Motion of appellee for sum
mary dismissal on ground of mootness sustained. See, rule 
7B(1); Hauser v. Hauser, 259 Neb. 653, 611 N.W.2d 840 (2000).  

No. A-03-381: Martin v. Board of Parole. Motion of appel
lee for summary affirmance sustained; judgment affirmed. See, 
rule 7B(2); State v. Biernacki, 237 Neb. 215, 465 N.W.2d 732 
(1991); Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 655 
N.W.2d 43 (2002); State v. Hanus, 3 Neb. App. 881, 534 N.W.2d 
332 (1995).  

No. A-03-385: State v. Scott. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-386: State v. Seamans. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-389: State v. Bermudez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-390: State v. Daniels. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-392: Scrivner v. Kenney. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-03-398: Lingard v. Patton. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-400: State v. Mitchell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-401: State v. Diekmann. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-402: Bieck v. Good Samaritan Village of 
Hastings. Motion of appellee for summary affirmance sustained; 
judgment affirmed. See rule 7B(2).  

No. A-03-403: In re Interest of Luis P. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-03-41 1: In re Interest of Mounir N. Affirmed. See, 
rule 7A(1); State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003); 
State v. Loveless, 234 Neb. 463, 451 N.W.2d 692 (1990).  

No. A-03-416: Arias v. Board of Parole. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See, rule 
7B(2); McCarson v. McCarson, 263 Neb. 534, 641 N.W.2d 62 
(2002); Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 655 
N.W.2d 43 (2002).  

No. A-03-417: State v. Lahera. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-418: State v. Damme. Stipulation allowed; appeal 
dismissed.  

No. A-03-419: State v. Kuester. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-420: State v. Behm. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-421, A-03-422: State v. Little Spotted Horse.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See rule 7B(2).  

No. A-03-426: State v. Smith. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-428: State v. White. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-430: State ex rel. Tyler v. Clerk of Dist. Ct. for 
Holt Cty. By order of the court, appeal dismissed for failure to 
file briefs.  

No. A-03-431: State ex rel. Tyler v. Johanns. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-432: Tyler v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-433: Tyler v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-434: Tyler v. Boozer. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-435: Russell v. Clarke. Affirmed. See, rule 7A(1); 
Neb. Rev. Stat. § 83-176(2) (Reissue 1999); Goff v. Burton, 91 
F.3d 1188 (8th Cir. 1996); Newman v. Thomas, 264 Neb. 801, 
652 N.W.2d 565 (2002).  

Nos. A-03-439, A-03-468: State v. Goings. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-03-440: El-Tabech v. Britten. Affirmed. See rule 
7A(1).  

No. A-03-442: Scurlocke v. Hansen. Motion of appellant for 
rehearing sustained. Appeal reinstated.  

No. A-03-447: Hurt v. Hurt. Affirmed. See, rule 7A(1); Fine 
v. Fine, 261 Neb. 836, 626 N.W.2d 526 (2001).  

No. A-03-449: State v. Ryan. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-454: Coffey v. Coffey. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-456: Kaboli-Nejad v. Kaboli-Nejad. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-459: Tyler v. Bruning. District court order entered 
April 8, 2003, denying appellant's motion to proceed in forma 
pauperis affirmed. See rule 7A(1).  

No. A-03-460: Pope v. Board of Parole. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-21,150 (Reissue 1995); 
Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 655 N.W.2d 
43 (2002).  

No. A-03-460: Pope v. Board of Parole. Motion of appellant 
for rehearing sustained. Appeal reinstated.
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No. A-03-462: State v. Maxwell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-464: Smith v. Allen. Motion of appellee Northern 
Tool & Equip. for summary dismissal sustained. See, rule 7B(1); 
Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2002).  

No. A-03-476: State v. Patterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-477: State v. Long. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-478: State v. White. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-482: In re Interest of Joshua F. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-488: State v. Planer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-491: Tyler v. "Jane" Bailiff to Daniel E. Bryan, 
Jr. Affirmed. See rule 7A(l).  

No. A-03-496: Bazer v. G & G Mfg. Affirmed. See rule 
7A(1).  

No. A-03-497: State v. Lohman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-498: State v. Oltman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-500: State v. Robbins. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-506: State v. Weber. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-507: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-509: State v. Weber. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-510: Buggs v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum.  
Supp. 2002).  

No. A-03-513: Mumin v. State. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Abboud v. Cutler, 238 Neb. 177, 469 N.W.2d 763 (1991).
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No. A-03-517: State v. Condelario. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  

No. A-03-519: State ex rel. Tyler v. Sigerson. Appeal dis
missed. See, rule 7A(2); Ritchhart v. Daub, 256 Neb. 801, 594 
N.W.2d 288 (1999).  

No. A-03-521: State v. Anderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-524: State v. Rouse. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-526: State v. Rivera. Motion of appellee for sum
mary affirmance granted. See rule 7B(2).  

No. A-03-527: State v. Rivera. Motion of appellee for sum
mary affirmance granted. See rule 7B(2).  

No. A-03-533: Munguia v. IBP, inc. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-535: Dale v. Dale. Stipulation allowed; appeal dis
missed.  

No. A-03-536: State v. Hutchison. Appeal dismissed for lack 
of jurisdiction. The district court is directed to vacate its order of 
affirmance because it likewise would be without jurisdiction.  

No. A-03-537: State v. Lee. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-538: State v. Lee. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-539: State v. Lee. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-540: State v. Gonzalez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-542: State v. Lewon. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-543: State v. Forney. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-545: State v. Ackerman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-03-546: State v. Magee. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Richter, 221 Neb. 487, 378 N.W.2d 175 (1985).  

No. A-03-547: State v. Albrecht. Appeal dismissed. See rule 
7A(2).  

No. A-03-564: State v. Covington. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-567: Williams v. Williams. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-03-568: State v. Hazen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-569: State v. Hazen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-570: State v. Flood. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-571: In re Adoption of Grace B. Motion of appel
lee for summary dismissal sustained. See, rule 7B(1); In re 
Adoption of Luke, 263 Neb. 365, 640 N.W.2d 374 (2002).  

No. A-03-575: State v. Richards. Motion of appellee for sum
mary dismissal sustained; appeal dismissed and matter remanded 
to district court. See, Neb. Rev. Stat. §§ 25-1301(3) and 
25-2729(3) (Cum. Supp. 2002); State v. Wahrman, 11 Neb. App.  
101, 644 N.W.2d 572 (2002); State v. Wilcox, 9 Neb. App. 933, 
623 N.W.2d 329 (2001).  

No. A-03-576: State v. White. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-2729(5) (Cum. Supp. 2002).  

No. A-03-577: State v. Gomez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-578: Mumin v. Sampson Constr. Co. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum.  
Supp. 2002).  

No. A-03-580: Conger v. Pardi. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-581: State v. Wilson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-582: State v. Jarrett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-583: State v. Moreno. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-584: Hagedorn v. Hagedorn. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. §§ 25-1301 and 25-1912(3) 
(Cum. Supp. 2002).  

No. A-03-586: State v. Porter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-588: In re Interest of Ladarius W. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-589: In re Interest of David T. Appeal dismissed.  
See, rule 7A(2); In re Interest of Phoebe S. & Rebekah S., 11 
Neb. App. 919, 664 N.W.2d 470 (2003) (no final appealable 
order).  

No. A-03-591: Lecuona v. KB Painting & Decorating.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-592: Concerned Citizens of Cedar Valley v. Boone 
Co. Bd. of Comrs. Motion of intervenor for summary affirmance 
sustained; judgment affirmed. See Niewohner v. Antelope Cty.  
Bd. of Adjustment, 12 Neb. App. 132, 668 N.W.2d 258 (2003).  

No. A-03-598: Mosel v. McGuire. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-602: In re Interest of Hayleigh M. & Brooke F.  
By order of the court, appeal dismissed for failure to file briefs.  

No. A-03-603: Kellogg v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-605: Martin v. Williams. Motion of appellee for 
summary dismissal sustained; appeal dismissed. See Salkin v.  
Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002) (after appeal 
perfected, lower court is without jurisdiction to hear case involv
ing same matter between same parties).  

No. A-03-607: State v. Nelson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-608: State v. Oldson. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-610: State on behalf of Heidelberg-Wichman v.  
Heidelberg. By order of the court, appeal dismissed for failure 
to file briefs.
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No. A-03-614: McManamon v. Department of Corr. Servs.  
By order of the court, appeal dismissed for failure to file briefs.  

No. A-03-616: State v. Matthews. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-617: State v. Husak. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-621: Lund Co. v. Buchanan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice; each 
party to pay own costs.  

No. A-03-623: Vang v. Vang. Affirmed. See rule 7A(1).  
No. A-03-626: Trumble v. National Paper & Sanitary 

Supply Co. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-03-629: State v. Sievert. Remanded with directions to 
dismiss.  

No. A-03-636: State v. Abram. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-638: State v. Delano. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-639: State v. Holscher. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-640: State v. Holscher. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-641: Carrera v. Department of Corr. Servs.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-645: The Bergman Co. v. Weiss. Stipulation 
allowed; appeal dismissed with prejudice.  

No. A-03-648: Jacobson v. Patterson. Appeal dismissed. See 
rule 7B(1).  

No. A-03-654: State v. French. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-655: State v. Holz. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-658: State v. Boecker. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-03-659: Farris on behalf of Farris v. Wurtele. Appeal 
dismissed as moot. See Davis v. Settle, 266 Neb. 232, 665 
N.W.2d 6 (2003).  

No. A-03-661: Escamilla v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2002).  

No. A-03-662: Cole v. Tesar. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-663: State v. Kitt. Appeal dismissed. See Neb. Rev.  
Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-664: State v. Harden. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-669: County of Douglas v. Een. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-671: State v. Holloway. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-674: State v. Decoteau. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-675: State v. McKimmey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-676: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002).  

No. A-03-677: In re Interest of Jamiesha C. & Kadeja C.  
Motion of appellee for summary affirmance sustained.  

No. A-03-685: State v. Edwards. Appeal dismissed. See, rule 
7A(2); Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 (2001).  

No. A-03-687: State v. Henard. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-688: State on behalf of Smith v. Voudry. By order 
of the court, appeal dismissed for failure to file briefs.  

Nos. A-03-690, A-03-691: State v. Weiler. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See, 
rule 7B(2); Neb. Rev. Stat. § 29-1301.01 (Reissue 1995); State v.  
Nelson, 262 Neb. 896, 636 N.W.2d 620 (2001).
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Nos. A-03-692, A-03-693: State v. Aguilar. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-03-695: Lines v. Lines. Stipulation allowed; appeal 
dismissed.  

No. A-03-696: State v. Durand. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-697: In re Interest of Austin B. Stipulation 
allowed; appeal dismissed without prejudice at cost of appellant.  

No. A-03-700: In re Interest of Brandon C. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-704: Falcone v. Venditte. Affirmed. See rule 7A(1).  
No. A-03-706: S & S Lumber Company v. Billheimer.  

Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-708: State v. Cribbs. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-709: State v. McMullen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-710: State v. Driver. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-713, A-03-1269: In re Guardianship of Nahriri.  
Motions of appellant to dismiss appeal sustained; appeals dis
missed at cost of appellant.  

No. A-03-714: State v. Wade. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-715: State v. Beistline. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-716: State v. Mizner. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-717: State v. Fogg. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-722: State on behalf of Kruse v. Kruse. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-724: State v. Borgeson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-03-730: State v. Wilkins. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-732: State v. Moore. Appeal dismissed as moot.  
No. A-03-735: State v. Ruegge. By order of the court, appeal 

dismissed for failure to file briefs.  
No. A-03-736: State v. Reiman. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-03-737: Eager v. Johnson. Motion of appellant to dis

miss appeal sustained; appeal dismissed.  
Nos. A-03-738, A-03-739: State v. Schmidt. Motions of 

appellee for summary affirmance sustained; judgments affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-740: State v. Moore. Appeal dismissed as moot.  
Nos. A-03-741 through A-03-743: State v. Smith. Motions of 

appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-03-744: State v. Harms. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-745: State v. Frazier. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-746: Jones v. Department of Corr. Servs. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-749: Dunning v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.  

No. A-03-752: National Loan Investors, L.P. v. W.F.M., Inc.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002); Keef v. State, 262 Neb. 622, 634 N.W.2d 751 
(2001).  

No. A-03-754: Alford Oil v. 21st Century Coach. Appeal 
dismissed with prejudice at cost of appellant.  

No. A-03-755: State v. Sullivan. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-756: State v. Martin. Appeal dismissed. See, rule 
7A(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997).  

No. A-03-758: Hogue v. Hogue. Stipulation allowed; appeal 
dismissed at cost of appellant.
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No. A-03-759: State v. Bates. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-760: State v. Moen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-767: Beal v. Beal. By order of the court, appeal dis
missed for failure to file briefs.  

No. A-03-768: Connot v. Garden City New Holland. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2002); Keef v. State, 262 Neb. 622, 634 N.W.2d 751 
(2001).  

No. A-03-770: Harper v. Department of Corr. Servs.  
Affirmed. See rule 7A(1).  

No. A-03-77 1: Kinser v. Clarke. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See Northwall v.  
State, 263 Neb. 1, 637 N.W.2d 890 (2002).  

No. A-03-772: State v. Arriaga. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-773: State v. Salisbury. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-778: Miller v. Clarke. Affirmed. See, rule 7A(1); 
Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 606 (2002) (when 
named defendants have no power to affect plaintiff's rights, such 
action fails to present justiciable controversy). See, also, Johnson 
v. Kenney, 265 Neb. 47, 654 N.W.2d 191 (2002) (Legislature did 
not intend that good time credit under Neb. Rev. Stat.  
§ 83-1,107(1) (Reissue 1999) would apply to reduce mandatory 
minimum sentences imposed on habitual criminals under Neb.  
Rev. Stat. § 29-2221 (Reissue 1995)).  

No. A-03-779: In re Interest of Jose A. Affirmed. See rule 
7A(1).  

No. A-03-780: In re Interest of Jose A. Affirmed. See rule 
7A(1).  

No. A-03-781: Hermida v. Drivers Mgmt., Inc. Stipulation 
allowed; appeal dismissed.  

No. A-03-784: Melichar v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.

xlvii



CASES DISPOSED OF WITHOUT OPINION

Nos. A-03-785, A-03-786: State v. King. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2).  

No. A-03-790: Reid v. Prickett. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-791: Brown v. Brown. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-792: Wahrman v. Berry. Summarily affirmed. See, 
rule 7A(l); Neb. Rev. Stat. § 25-206 (Reissue 1995).  

No. A-03-794: State v. Nichols. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-796, A-03-797: State v. Basden. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-03-799: Koger v. Ameristar Casino Council Bluffs.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-801: Akins v. Curtis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-802: Akins v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-803: Akins v. Luebbert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-805: Kinstler v. Wiebelhaus. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-03-806: State v. Watson. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-807: State v. Bartlett. Sentence imposed by district 
court is vacated and matter is remanded for resentencing. See 
State v. Seaman, 237 Neb. 916, 460 N.W.2d 121 (1991).  

No. A-03-812: Stuhr v. Erftmier. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-814: State v. Ashby. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-815: State v. Ashby. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.
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No. A-03-816: State v. Ashby. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-820: State v. Chapman. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-821: State v. Carpenter. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-822: In re Interest of Alexander G. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-823: State v. Wear. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-824: Schrum v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-825: Fogel v. Leibel. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs.  

No. A-03-826: Hinkle v. Hinkle. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-827: State v. Gant. Stipulation allowed; appeal 
dismissed.  

Nos. A-03-828, A-03-829: State v. Harding. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-831: Lang v. Lang. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-834: Widtfeldt v. City of O'Neill. Motion consid
ered; appeal dismissed.  

No. A-03-835: Lorenz v. Department of Motor Vehicles. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-837: State v. Bolden. Motion for summary affirm
ance overruled. Appeal dismissed. See State v. Costanzo, 242 
Neb. 478, 495 N.W.2d 904 (1993) (appellant is no longer in cus
tody; therefore his appeal is moot and must be dismissed).  

No. A-03-840: State v. Knight. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-841: State v. Thompson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-842: State v. Kierstead. Affirmed. See rule 7A(1).  
No. A-03-843: State v. Ervin. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-844: State v. Gibilisco. Appeal dismissed. See rule 
7A(2).  

No. A-03-848: State v. Jorgensen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-850: State on behalf of Harmon v. Moreno. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-85 1: State v. Kamery. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-852: State v. Gomez. Stipulation allowed; appeal 
dismissed.  

No. A-03-853: State v. Grossman. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-854: State v. Doran. Motion of .appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Harms, 263 Neb. 814, 643 N.W.2d 359 (2002); State v.  
Nelson, 262 Neb. 896, 636 N.W.2d 620 (2001); State v. Castor, 
262 Neb. 423, 632 N.W.2d 298 (2001).  

No. A-03-855: Grooves, Inc. v. Nebraska Liquor Control 
Comm. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 53-1,116 (Cum. Supp. 2002).  

No. A-03-856: Courier v. Kenney. Appellant having been 
discharged from custody, appeal dismissed as moot.  

No. A-03-860: State v. Stetz. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-2729(3) (Cum. Supp. 2002); State v.  
McCracken, 259 Neb. 1049, 615 N.W.2d 882 (2000).  

No. A-03-861: State v. Amerson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-862: State v. Ratliff. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-863: Benefit Professionals, Inc. v. Homolka.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.
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No. A-03-865: Mumin v. Leduc. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Dunster, 262 Neb. 329, 631 N.W.2d 879 (2001); State v.  
Biernacki, 237 Neb. 215, 465 N.W.2d 732 (1991) (party appeal
ing has burden of presenting record which supports assignment 
of error).  

No. A-03-866: Sprunger v. Department of Corr. Servs.  
Motion of appellant to dismiss appeal for mootness sustained; 
appeal dismissed.  

No. A-03-869: Heitzman v. Thompson. Appeal dismissed.  
See rule 7A(2).  

No. A-03-871: State v. Davlin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Becerra, 263 Neb. 753, 642 N.W.2d 143 (2002).  

Nos. A-03-872 through A-03-874: State v. Epstein. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 
N.W.2d 903 (2001); State v. Harrison, 255 Neb. 990, 588 
N.W.2d 556 (1999).  

No. A-03-875: State v. Sanders. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-876: Thurston v. Thurston. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-03-878: In re Interest of Mason T. Appeal dismissed.  
See, rule 7A(2); In re Interest of Clifford M. et al., 258 Neb. 800, 
606 N.W.2d 743 (2000).  

No. A-03-881: Harris v. Omaha Hous. Auth. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2002); Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 617 
N.W.2d 806 (2000).  

No. A-03-884: State v. Barker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-885: State v. Christiansen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-886: Wiens v. Wiens. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-887: In re Interest of Carlson. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.
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No. A-03-892: Denison v. Mackley. Stipulation allowed; 
appeal dismissed.  

No. A-03-895: Shepard v. Clarke. Motion of appellees for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Rush v. Wilder, 263 Neb. 910, 644 N.W.2d 151 (2002).  

No. A-03-896: In re Interest of Mark W. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-897: Hineline v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed.  

No. A-03-898: State v. Vaughan. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-900: Tyler v. Turner. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-902: Zohner v. Zohner. Motions of appellant and 
appellee to dismiss appeal sustained; appeal dismissed.  

No. A-03-904: Brooks v. State. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-905: State ex rel. Brooks v. Pokorny. Affirmed.  
See, rule 7A(1); State v. Salisbury, 7 Neb. App. 86, 579 N.W.2d 
570 (1998).  

No. A-03-907: Smith v. Kenney. Appellant has been dis
charged from custody. Appeal dismissed as moot.  

No. A-03-909: State v. Conley. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-910: Rohde v. Knoepfel. Appeal dismissed. See 
rule 7A(2).  

No. A-03-9 11: State v. Timmerman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Hutton, 11 Neb. App. 286, 648 N.W.2d 322 (2002).  

No. A-03-918: State v. Johnson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-923: In re Interest of Joseph C. Motion of appel
lee to dismiss for lack of jurisdiction sustained.  

No. A-03-927: Fitzgerald v. State Patrol. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-930: State v. Hunter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).

liii



CASES DISPOSED OF WITHOUT OPINION

No. A-03-932: Bean v. Bean. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-933: State v. Stairs. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-934: State v. McLaughlin. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-935: State v. McLaughlin. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-936: State v. McLaughlin. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-937: Cole v. Wiers. Affirmed. See, rule 7A(1); 
Lewis v. Casey, 518 U.S. 343, 116 S. Ct. 2174, 135 L. Ed. 2d 606 
(1996); Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535 (2000).  

No. A-03-938: Hawco v. Department of Motor Vehicles.  
Stipulation considered; appeal dismissed.  

No. A-03-944: In re Estate of Lane. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 1995).  

No. A-03-946: State v. Wiles. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-2321(1) (Reissue 1995); State v.  
Wieczorek, 252 Neb. 705, 565 N.W.2d 481 (1997).  

No. A-03-947: State v. Booker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-948, A-03-949: State v. Miller. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See, 
rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-951: Gibbs v. Department of Corr. Servs. Appeal 
dismissed as filed out of time.  

No. A-03-953: Jordan v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-956: Stumbaugh v. Allstate Ins. Co. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 
1995); O'Connor v. Kaufinan, 255 Neb. 120, 582 N.W.2d 350 
(1998). Appellant's operative petition alleges theories of recov
ery, not causes of action and therefore Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002) is not applicable. See Keef v. State, 262 Neb.  
622, 634 N.W.2d 751 (2001).  

No. A-03-956: Stumbaugh v. Allstate Ins. Co. Motion of 
appellant for rehearing sustained. Appeal reinstated.
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No. A-03-959: Cook v. Douglas County Corr. Ctr. Affirmed.  
See, rule 7A(1); Estate of McElwee v. Omaha Transit Auth., 266 
Neb. 317, 664 N.W.2d 461 (2003).  

No. A-03-960: State v. Smith. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-961: State v. Enriquez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-964: Gropp v. Irons Grading. Stipulation allowed; 
appeal dismissed.  

No. A-03-968: State v. Pathod. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-972: State v. Hagood. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-973: Solorzano v. Solorzano. Stipulation allowed; 
appeal dismissed at cost of appellant.  

No. A-03-975: McBride v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-976: McBride v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-978: State v. Luna. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-980: State v. Billups. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-981: Cler v. Cler. Appeal dismissed. See, rule 
7A(2); Manske v. Manske, 246 Neb. 314, 518 N.W.2d 144 
(1994).  

No. A-03-984: State v. Silos. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-985: Heine v. Heine. Appeal dismissed. Purported 
nunc pro tunc order vacated. See, rule 7A(2); Andersen v.  
American Family Mut. Ins. Co., 249 Neb. 169, 542 N.W.2d 703 
(1996).  

No. A-03-988: State v. Barnell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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Nos. A-03-989, A-03-990: State v. Kagy. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

Nos. A-03-992 through A-03-994: State v. Lightner. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See rule 7B(2).  

No. A-03-996: Haas v. Capitol Beach Community Assn.  
Stipulation allowed; appeal dismissed with prejudice at cost of 
appellant.  

No. A-03-997: Pserros v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-998: Johnson v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2002).  

Nos. A-03-999, A-03-1053: Moore v. Kenney. Affirmed. See, 
rule 7A(1); Neb. Rev. Stat. § 25-2301.02(1)(b) (Cum. Supp.  
2002) (frivolous legal position); Martin v. Nebraska Dept. of 
Corr Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-03-1000: In re Interest of Jason V. et al. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1001: State v. Canady. Motion of appellant for 
summary reversal denied; judgment affirmed. See rule 7A(1).  

No. A-03-1002: State v. Gropp. Stipulation allowed; appeal 
dismissed.  

No. A-03-1003: State v. Gropp. Stipulation allowed; appeal 
dismissed.  

No. A-03-1004: State v. Dittoe. Motion of appellee for 
rehearing sustained. Appeal reinstated.  

No. A-03-1005: State v. Dittoe. Motion of appellee for 
rehearing sustained. Appeal reinstated.  

Nos. A-03-1007, A-03-1008: State v. Dailey. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1010: State v. Birch. Appeal dismissed. See rule 
7A(2).
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Nos. A-03-1011, A-03-1055: Carter v. Kenney. Affirmed.  
See, rule 7A(1); Neb. Rev. Stat. § 25-2301.02(1)(b) (Cum. Supp.  
2002) (frivolous legal position); Martin v. Nebraska Dept. of 
Corr. Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

Nos. A-03-1012, A-03-1054: De Los Santos v. Kenney.  
Affirmed. See, rule 7A(l); Martin v. McGinn, 265 Neb. 403, 657 
N.W.2d 217 (2003); Moore v. Black, 220 Neb. 12, 368 N.W.2d 
488 (1985).  

No. A-03-1013: In re Interest of Terence P. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1015: State v. Zaragoza. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1016: State v. McNeil. Motion of appellee for sum
mary affirmance sustained. Appellant did not present record 
which supports assigned errors. See State v. Dunster, 262 Neb.  
329, 631 N.W.2d 879 (2001).  

No. A-03-1018: State v. Wagner. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-1022: Russell v. Krutz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1023: Russell v. Correctional Servs. Director's 
Classification Rev. Bd. Motion of appellee for summary affirm
ance sustained; judgment affirmed. See, rule 7B(2); Abdullah v.  
Nebraska Dept. of Corr. Serys., 246 Neb. 109, 517 N.W.2d 108 
(1994).  

Nos. A-03-1026, A-03-1173: In re Interest of Mark S.  
Motions of appellant to dismiss appeal sustained; appeals 
dismissed.  

No. A-03-1027: State v. Thomas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1028: State v. Aldaco. Appeal dismissed. See, rule 
7A(2); State v. Pointer, 224 Neb. 892, 402 N.W.2d 268 (1987).  

No. A-03-1033: Santoshi v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed as moot.
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Nos. A-03-1036, A-03-1085: Purdy v. Kenney. Appellant has 
been released from custody; appeals dismissed as moot. See, rule 
7A(2); Martin v. Nebraska Dept. of Corr Servs., 267 Neb. 33, 
671 N.W.2d 613 (2003); Davis v. Settle, 266 Neb. 232, 665 
N.W.2d 6 (2003).  

No. A-03-1037: State v. Mann. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1038: State v. Foreman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1039: State v. Edmunds. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1040: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1041: Martin v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See, rule 7B(2); Martin v. Nebraska Dept. of Corr.  
Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-03-1043: In re Interest of Charles J. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1044: In re Interest of Charles J. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1047: Tyler v. City of Omaha Chief of Police. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-03-1051: Sierra Club v. Polk Cty. Bd. of Comrs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

Nos. A-03-1052, A-03-1089: Ramirez v. Kenney. Orders of 
the district court denying appellant's motions to proceed in forma 
pauperis affirmed. See, rule 7A(1); Martin v. McGinn, 265 Neb.  
403, 657 N.W.2d 217 (2003).  

No. A-03-1056: Acton v. Acton. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2002); Parker v.  
Parker, 10 Neb. App. 658, 636 N.W.2d 385 (2001).  

No. A-03-1058: Coleman v. Luhnow. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice.
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No. A-03-1059: Morrissey v. Knippelmeyer. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2002); Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 
(2001).  

No. A-03-1059: Morrissey v. Knippelmeyer. Motion of 
appellees Morrisseys for rehearing granted. Appeal reinstated.  

No. A-03-1060: Fleek v. Blake. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-1061: State v. Hembertt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
Kelley, 265 Neb. 563, 658 N.W.2d 279 (2003); State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001); State v. Lindsay, 246 
Neb. 101, 517 N.W.2d 102 (1994).  

No. A-03-1062: State v. Beistline. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1063: In re Estate of Evers. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 25-1912 and 30-1601(1) (Cum.  
Supp. 2002).  

No. A-03-1064: Gerhold Concrete Co. v. St. Paul Fire & 
Marine Ins. Co. Appeal dismissed. See rule 7A(2).  

No. A-03-1064: Gerhold Concrete Co. v. St. Paul Fire & 
Marine Ins. Co. Motion of appellant for rehearing sustained.  
Appeal reinstated.  

No. A-03-1067: State v. Siemer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1068: In re Estate of Soto. Appeal dismissed.  
No. A-03-1070: State v. Johnson. Motion of appellant to dis

miss appeal sustained; appeal dismissed.  
No. A-03-107 1: First Nat. Bank of Omaha v. Woita. By 

order of the court, appeal dismissed for failure to file briefs.  
No. A-03-1075: Gillpatrick v. Clarke. Appeal dismissed as 

moot.  
No. A-03-1083: Adair Asset Mgmt. v. Shirkey. Appeal dis

missed. See rule 7A(2).  
No. A-03-1090: Williams v. Clarke. Appeal dismissed for 

mootness. See rule 7A(2).

Iviii



CASES DISPOSED OF WITHOUT OPINION

No. A-03-1091: State v. Russum. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1092: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1093: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1094: Cass v. Britten. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See Martin v.  
Nebraska Dept. of Corr Servs., 267 Neb. 33, 671 N.W.2d 613 
(2003).  

No. A-03-1096: State on behalf of Greene v. Martinez.  
Appeal dismissed. See, rule 7A(2); Jacobson v. Jacobson, 10 
Neb. App. 622, 635 N.W.2d 272 (2001).  

No. A-03-1097: State v. Brodie. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1099: In re Interest of K.L. Affirmed. See rule 
7A(1).  

No. A-03-1103: State v. Perez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1104: In re Interest of Makayla G. et al. Motions 
of appellees for summary affirmance sustained; judgment 
affirmed.  

No. A-03-1105: State v. Hendricks. Stipulation allowed; 
appeal dismissed.  

No. A-03-1107: State v. Ladd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1109: Jones v. St. Joseph Hosp. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-1110: Tyler v. Omaha Police. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1111: In re Estate of Evers. Appeal dismissed. See, 
rule 7A(1); Neb. Rev. Stat. §§ 25-1912 and 30-1601(1) (Cum.  
Supp. 2002).
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No. A-03-1115: Brodax v. Lincoln Mgmt. Assocs. Appeal 
dismissed. See rule 7A(2).  

No. A-03-1116: State v. Moore. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1117: State v. Jasper. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. McDermott, 267 Neb. 761, 677 N.W.2d 156 (2004); State 
v. Gonzalez-Faguaga, 266 Neb. 72, 662 N.W.2d 581 (2003); 
State v. Dean, 264 Neb. 42, 645 N.W.2d 258 (2002); State v.  
Moore, 256 Neb. 553, 591 N.W.2d 86 (1999).  

No. A-03-1121: Simmons v. Department of Motor Vehicles.  
Appeal dismissed, and cause remanded with directions.  

No. A-03-1122: Cole v. State. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 9E; Mid 
City Bank v. Douglas Cty. Bd. of Equal., 260 Neb. 282, 616 
N.W.2d 341 (2000).  

No. A-03-1123: Martin v. Board of Parole. Motion of 
appellee for summary affirmance sustained; judgment affirmed.  
See, Neb. Rev. Stat. § 83-1,111 (Reissue 1999); Gibilisco v.  
Gibilisco, 263 Neb. 27, 637 N.W.2d 898 (2002); Ditter v.  
Nebraska Bd. of Parole, 11 Neb. App. 473, 655 N.W.2d 43 
(2002).  

No. A-03-1124: Tyler v. Sheriff of Lancaster Cty. Affirmed.  
See rule 7A(1).  

No. A-03-1126: State v. Shaffer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-1127, A-03-1 128: State v. Bartlett. Convictions 
and sentences affirmed.  

No. A-03-1129: State v. Robin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1130: State v. Bonham. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1131: State v. Rojas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-1132: State v. Rodriguez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1133: Sklenar v. Nichols. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1134: Jackson v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03- 1135: Casey v. Department of Motor Vehicles.  
Appeal dismissed.  

No. A-03-1143: Isaman and Isaman on behalf of Isaman v.  
Pumilia. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-03-1145: Egging v. Egging. Motion of appellant to dis
miss appeal sustained; appeal dismissed at cost of appellant.  

No. A-03-1146: In re Trust of Van Pelt. Appeal dismissed.  
See, rule 7A(2); Dawes v. Wittrock Sandblasting & Painting, 266 
Neb. 526, 667 N.W.2d 167 (2003).  

No. A-03-1147: Godfrey v. Dunn. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-1149: State v. Kimbrough. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1150: State v. Savage. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1151: State v. Doyle. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1152: State v. Murray. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1156: In re Name Change of Apodaca. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-03-1158: State v. Zerley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1 159: State v. Harper. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-1162: Skogstrom v. Kuyper. Motion of appellee 
for summary dismissal sustained. See, rule 7B(2); Dawes v.  
Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 
167 (2003); State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 
N.W.2d 294 (1994).  

No. A-03-1168: State, Linder, Environmental Quality v.  
Fisher Foods. Appeal dismissed. See, rule 7A(2); Wanha v.  
Long, 255 Neb. 849, 587 N.W.2d 531 (1998).  

No. A-03-1172: State v. Duong. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-1176: Barnes v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-1179: State ex rel. Stenberg v. Consumer's 
Choice Foods. Appeal dismissed. See, rule 7A(2); Bailey v.  
Lund-Ross Constructors Co., 265 Neb. 539, 657 N.W.2d 916 
(2003).  

No. A-03-1181: State v. Ladeaux. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-1182: State v. Carpenter. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1186: State v. McNary. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1 187: State v. Warren. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1188: State v. Jacobsen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1192: Metropolitan Lincoln-Mercury v.  
Volkswagen of America. Stipulation for summary reversal 
allowed; judgment reversed and cause remanded with directions.  

No. A-03-1194: State on behalf of Woods v. Cato. Appeal 
dismissed. See rule 7A(2).  

No. A-03-1200: In re Guardianship of Aaron S. Appeal dis
missed. See, In re Interest of TW et al., 234 Neb. 966, 453 
N.W.2d 436 (1990); State v. Stuart, 12 Neb. App. 283, 671 
N.W.2d 239 (2003).
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No. A-03-1206: Petska v. Petska. Stipulation allowed; appeal 
dismissed with prejudice.  

No. A-03-1210: State v. Johnston. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999); State v.  
Jordan, 229 Neb. 563, 427 N.W.2d 796 (1988); State v. Perdue, 
222 Neb. 679, 386 N.W.2d 14 (1986).  

No. A-03-121 1: State v. Dyer. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1212: State v. Kalhorn. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000); 
State v. Holtan, 216 Neb. 594, 344 N.W.2d 661 (1984).  

No. A-03-1213: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1215: In re Conservatorship of Fuschia T. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-1218: Carter v. Department of Corr. Servs.  
Summarily reversed. See rule 7A(3).  

No. A-03-1220: State v. Daniel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1221: State v. Rabanales. Upon joint stipulation 
and motion construed as motion for summary reversal under rule 
7C, sentence vacated and cause remanded for further proceed
ings consistent with joint stipulation. See State v. Birge, 263 Neb.  
77, 638 N.W.2d 529 (2002).  

No. A-03-1222: State v. Gann. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1223: State v. Sandoval. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1224: State v. Will. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).

lxiii



CASES DISPOSED OF WITHOUT OPINION

No. A-03-1226: State v. Oliver. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1227: State v. Baburek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1228: State v. Hickey. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1229: Arispe v. Loeffler. Stipulation allowed; 
appeal dismissed; each party to pay own costs.  

No. A-03-1231: Tyler v. Sheriff of Lancaster Cty. The dis
trict court's denial of in forma pauperis status is summarily 
affirmed, see rule 7A(1). Moreover, this is a multiple appeal vio
lating Neb. Ct. R. of Prac. IC (rev. 2000).  

No. A-03-1233: State v. Brandon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). See, also, Neb.  
Rev. Stat. § 28-105(4) (Supp. 2003).  

No. A-03-1234: State v. Bennett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-03-1236, A-03-1237: State v. Farmer. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1239: Tyler v. Randall. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1241: Martin v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See, rule 7B(2); Muhammad v. Carlson, 845 F.2d 175 
(8th Cir. 1988).  

No. A-03-1248: Moore v. Bence. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-1250: Black v. Nemaha Cty. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-1251: Grant v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).

lxiv



CASES DISPOSED OF WITHOUT OPINION

No. A-03-1253: State v. Johansen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1254: State v. Haas. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1255: Just v. Datatrac Information Servs. Appeal 
dismissed. See, rule 7A(2); Gordon v. Community First State 
Bank, 255 Neb. 637, 587 N.W.2d 343 (1998).  

No. A-03-1256: Lynch v. JHM Research & Development.  
Appeal dismissed. See, rule 7A(2); Gordon v. Community First 
State Bank, 255 Neb. 637, 587 N.W.2d 343 (1998).  

No. A-03-1258: State on behalf of Hagens v. Moore.  
Affirmed. See rule 7A(1).  

No. A-03-1259: State v. White. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-1260: In re Estate of McAdams. Motion of appel
lee to dismiss appeal sustained. Appeal dismissed. See Neb. Rev.  
Stat. § 30-1601(3) (Cum. Supp. 2002). Appellee's request for 
award of attorney fees denied.  

No. A-03-1261: In re Estate of Cisler. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-03-1262: Lenton v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-03-1263: Harper v. Britten. Appeal dismissed. See 
State v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 (2002). See, also, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2002).  

No. A-03-1264: State v. Jefferson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1265: State v. Flores. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Miller, 225 Neb. 269, 404 N.W.2d 45 (1987).  

No. A-03-1266: Genthe v. BryanLGH Med. Ctr. West.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-03-1267: Abbott v. Neth. Affirmed. See, rule 7A(1); 
Morrissey v. Department of Motor Vehicles, 264 Neb. 456, 647 
N.W.2d 644 (2002).
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No. A-03-1268: Dunaway v. Dunaway. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-03-1272: State v. DeLeon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1281: Russell v. Heap. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Wilson v. Seiter, 501 U.S. 294, 111 S. Ct. 2321, 115 L. Ed. 2d 
271 (1991); Ballinger v. Culotta, 322 F.3d 546 (8th Cir. 2003); 
Siglar v. Hightower, 112 F.3d 191 (5th Cir. 1997); Logan v.  
Department of Corr. Servs., 254 Neb. 646, 578 N.W.2d 44 
(1998).  

No. A-03-1283: Benda Land & Cattle Co. v. Box Butte Cty.  
Bd. of Equal. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 77-5019(2)(a) (Cum. Supp. 2002); McLaughlin v. Jefferson 
Cry. Bd. of Equal., 5 Neb. App. 781, 567 N.W.2d 794 (1997).  

No. A-03-1284: In re Interest of Daniel S. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1285: McLaurin v. Gilmore. Affirmed. See, rule 
7A(1); Huddleson v. Abramson, 252 Neb. 286, 561 N.W.2d 580 
(1997).  

No. A-03-1289: Hashman v. Box Butte Cty. Bd. of Equal.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 77-5019(2)(a) (Cum. Supp. 2002); McLaughlin v. Jefferson 
Cty. Bd. of Equal., 5 Neb. App. 781, 567 N.W.2d 794 (1997).  

No. A-03-1292: State v. Costanzo. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2729 (Cum. Supp. 2002).  

No. A-03-1293: State v. Ramirez-Flores. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1294: State v. Farley. Sentence vacated, and cause 
remanded for resentencing. See, Neb. Rev. Stat.  
§ 29-2204(1)(a)(ii)(A) (Supp. 2003); State v. Urbano, 256 Neb.  
194, 589 N.W.2d 144 (1999).  

No. A-03-1295: State v. Blair. Appeal dismissed. See rule 
7A(2).  

No. A-03-1297: Allen v. Clarke. Motion of appellees for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 606 (2002); 
Miller v. Stolinski, 149 Neb. 679, 32 N.W.2d 199 (1948).
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No. A-03-1301: State v. Harpster. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-1302: Lambelet v. Beverly Enters. Nebraska.  
Stipulation allowed; appeal dismissed.  

No. A-03-1305: State v. Castro. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1307: Brown v. Clarke. Appeal dismissed. See rule 
7A(2).  

No. A-03-1309: State v. Pestka. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Green v. Groose, 959 F.2d 708 (8th Cir. 1992); State v. George, 
264 Neb. 26, 645 N.W.2d 777 (2002); State v. Tucker, 257 Neb.  
496, 598 N.W.2d 742 (1999).  

No. A-03-1311: State v. McDaniel. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1313: State v. Rios. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1314: State v. Thomas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. § 29-2204(1)(c) (Supp. 2003); State v. Harrison, 
255 Neb. 990, 588 N.W.2d 556 (1999); State v. Glover, 3 Neb.  
App. 932, 535 N.W.2d 724 (1995).  

No. A-03-1315: State v. Pettigrew. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1317: Ross v. Neth. Appeal dismissed as moot. See 
Krajicek v. Gale, 267 Neb. 623, 677 N.W.2d 488 (2004).  

No. A-03-1320: State v. Brumbaugh. Stipulation allowed; 
appeal dismissed.  

No. A-03-1321: Nahrstedt v. Nahrstedt. Stipulation allowed; 
appeal dismissed.  

No. A-03-1323: State v. Kelley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1324: State v. Garcia. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1325: State v. Bissell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-03-1326: State v. Moy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Ray, 266 Neb. 659, 668 N.W.2d 52 (2003) (it is criminal 
defendant's burden to demonstrate that he or she was prejudiced 
by alleged deficiencies of counsel).  

No. A-03-1329: Spurling v. AT&T Broadband & Internet 
Serv. Summarily reversed. See, rule 7A(3); Brown v. Harbor 
Fin. Mortgage Corp., 267 Neb. 218, 673 N.W.2d 35 (2004).  

No. A-03-1330: In re Interest of Shantelle N. et al. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1334: Claypool v. Kenney. Motion of appellee for 
summary dismissal sustained.  

No. A-03-1337: Hertz Corp. v. Cotto. Appeal dismissed.  
No. A-03-1342: Nicholson v. Shaw. Appeal dismissed. See, 

rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  
No. A-03-1344: Gilmore v. Kenney. By order of the court, 

appeal dismissed for failure to file briefs.  
No. A-03-1347: State v. Martin. Motion of appellant to dis

miss appeal sustained; appeal dismissed.  
No. A-03-1349: Morrow v. Triple M Investments, Ltd.  

Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002); Bailey v. Lund-Ross Constructors Co., 265 
Neb. 539, 657 N.W.2d 916 (2003).  

Nos. A-03-1350, A-03-1351: State v. Shoemaker. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-03-1353: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); U.S. v. Gonzales, 90 F.3d 1363 (8th Cir. 1996); State v.  
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v.  
Tucker,. 257 Neb. 496, 598 N.W.2d 742 (1999); State v. Lotter, 
255 Neb. 456, 586 N.W.2d 591 (1998); State v. Flye, 245 Neb.  
495, 513 N.W.2d 526 (1994).  

No. A-03-1354: Butler v. Drivers Mgmt., Inc. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.

lxviii



CASES DISPOSED OF WITHOUT OPINION

No. A-03-1355: Reifenrath v. Omaha Pub. Schools. Motion 
of appellee for summary dismissal sustained; appeal dismissed.  
See, rule 7B(1); Crabb v. Bishop Clarkson Mem. Hosp., 256 Neb.  
636, 591 N.W.2d 756 (1999); Norris v. Iowa Beef Processors, 
224 Neb. 867, 402 N.W.2d 658 (1987).  

No. A-03-1357: State v. Gonzales. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1358: State v. Atkinson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1360: Rodriguez v. Neth. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1364: State v. Woods. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1367: State v. Balquier. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002).  

No. A-03-1368: State v. Shelby. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-1369: In re Interest of Alexis M. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1370: In re Interest of Eric D. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-03-1370: In re Interest of Eric D. Motion of appellee 
for rehearing sustained. Appeal reinstated.  

No. A-03-1370: In re Interest of Eric D. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-03-1374: State v. Burkhart. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1375: State v. Main. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1376: State v. Foster. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1377: State v. Foster. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1378: State v. Anderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-03-1379: State v. Boyd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1380: State v. Neal. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1381: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Painter, 224 Neb. 905, 402 N.W.2d 677 (1987).  

No. A-03-1384: Akins v. Carmine. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002); State 
v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).  

No. A-03-1385: Martin v. Witthoff. Affirmed. See rule 
7A(1).  

No. A-03-1388: State v. Frazee. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1389: State v. Scott. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1390: State v. Rush. Affirmed. See, rule 7A(1); 
State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003); State 
v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999); State v.  
Orduna, 250 Neb. 602, 550 N.W.2d 356 (1996); State v. Ziemba, 
216 Neb. 612, 346 N.W.2d 208 (1984).  

No. A-03-1391: State v. Emery. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1392: Taska, Inc. v. Nebraska Furniture Mart.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-03-1394: Goodwin v. Minor. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-03-1396: Frager v. B & L Indus. Motion of appellant 
to dismiss appeal sustained; appeal dismissed with prejudice; 
each party to pay own costs.  

No. A-03-1398: State v. Coronado. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1400: State v. Roy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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No. A-03-1402: State v. Merrill. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1406: Calm 4839, Inc. v. Clarke. Reversed. See, 
rule 7A(3); Back Acres Pure Trust v. Fahnlander, 233 Neb. 28, 
443 N.W.2d 604 (1989); Niklaus v. Abel Construction Co., 164 
Neb. 842, 83 N.W.2d 904 (1957).  

No. A-03-1408: State v. Beebee. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1409: State v. Certa. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1412: State v. Green. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-03-1415: Cahalane v. Department of Corr. Servs 
Motion of appellant to dismiss appeal sustained; appeal dis
missed with prejudice.  

Nos. A-03-1416, A-03-1417: State v. Egger. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. McDermott, 267 Neb. 761, 677 N.W.2d 
156 (2004); State v. Williams, 259 Neb. 234, 609 N.W.2d 313 
(2000).  

No. A-03-1420: Welton v. Welton. Appeal dismissed. See, 
rule 7A(2); Dawes v. Wittrock Sandblasting & Painting, 266 Neb.  
526, 667 N.W.2d 167 (2003).  

No. A-03-1421: Welton v. Welton. Appeal dismissed. See, 
rule 7A(2); Dawes v. Wittrock Sandblasting & Painting, 266 Neb.  
526, 667 N.W.2d 167 (2003).  

No. A-03-1423: State v. Zeigler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1424: Whisler v. Wilson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-1426: Hansen v. Childers-Hansen. Motion of 
appellant to dismiss appeal sustained; appeal dismissed; each 
party to pay own costs.  

No. A-03-1429: State v. Coleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-03-1430: State v. Waller. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-03-1431: Bichlmeier v. Department of Motor 
Vehicles. Affirmed. See rule 7A(1).  

No. A-03-1432: In re Guardianship of Doane. Appeal dis
missed; each party to pay own costs.  

No. A-03-1433: State v. Wilson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1434: State v. Ortega. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-03-1435: State v. Westerbeck. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1436: Schuyler Co-op Assn. v. Fred Kluck Land 
Co. Stipulation considered; appeal dismissed; each party to pay 
own costs.  

No. A-03-1437: Rogers v. Uglow. Affirmed. See rule 7A(1).  
No. A-03-1438: Krueger v. McArthur. Appeal dismissed.  

See, rule 7A(2); Wanha v. Long, 255 Neb. 849, 587 N.W.2d 531 
(1998).  

No. A-03-1439: In re Interest of Nathan C. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-03-1442: State v. Pratt. Upon consideration of appel
lee's suggestion of remand, to which appellant filed no response, 
case remanded to district court. See Neb. Rev. Stat. § 29-4120(3), 
(4), and (5) (Cum. Supp. 2003); State v. Lotter, 266 Neb. 758, 
669 N.W.2d 438 (2003).  

No. A-03-1443: State v. Determan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1447: Morrow v. Triple M. Investments. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2002); Bailey v. Lund-Ross Constructors Co., 265 Neb.  
539, 657 N.W.2d 916 (2003).
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No. A-03-1448: In re Estate of Jefferson. Appeal dismissed.  
See, Niklaus v. Abel Construction Co., 164 Neb. 842, 83 N.W.2d 
904 (1957); Waite v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 
(1992).  

No. A-03-1449: In re Estate of Jefferson. Appeal dismissed.  
See, Niklaus v. Abel Construction Co., 164 Neb. 842, 83 N.W.2d 
904 (1957); Waite v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 
(1992).  

No. A-03-1452: State v. Galindo. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-03-1453: State v. McGowan. Stipulation of parties for 
summary reversal granted. See rule 7C. Judgment of conviction 
and sentence is reversed, and the cause is remanded for further 
proceedings.  

No. A-03-1455: Jensen v. Niedbalski. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002).  

No. A-03-1456: Niedbalski v. Jensen. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002).  

No. A-03-1458: Smith v. Feagler. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.  

No. A-03-1459: Davis v. Neth. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-03-1461: State v. Wiley. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-03-1465: Black v. Black. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-03-1468: State v. Morehouse. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1469: Duff v. State. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. §§ 81-8,227 and 81-8,219(4) (Reissue 2003); 
Grey v. Wilburn, 270 F.3d 607 (8th Cir. 2001); Cavanaugh v. City 
of Omaha, 254 Neb. 897, 580 N.W.2d 541 (1998).  

No. A-04-001: State v. Demauro. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-04-002: State v. Simet. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-003: State v. Simet. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-004: State v. Simet. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-005: State v. Dempsey. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-006: State v. McNett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-008: Johnson v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2002).  

No. A-04-009: In re Application of WSP-78. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-013: State v. Moore. Appeal dismissed. See rule 
7A(2).  

No. A-04-014: State v. Moore. Appeal dismissed. See rule 
7A(2).  

No. A-04-017: State v. Sime. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-020: Thornton v. Housing Auth. of City of 
Omaha. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs.  

No. A-04-021: Moore v. Richardson. Affirmed as modified.  
See rule 7A(1).  

No. A-04-024: State v. Witmer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-027: Holtz v. Holtz. Affirmed. See, rule 7A(1); 
Larson v. Bedke, 212 Neb. 134, 322 N.W.2d 367 (1982); 
Kricsfeld v. Kricsfeld, 8 Neb. App. 1, 588 N.W.2d 210 (1999).  

No. A-04-036: State v. Perez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).
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No. A-04-037: Levander v. Benevolent and Protective 
Order of Elks. Decision of Worker's Compensation Court 
review panel summarily reversed, and cause remanded to review 
panel for disposition on the merits. See, rule 7A(3); Larsen v.  
D B Feedyards, 264 Neb. 483, 648 N.W.2d 306 (2002).  

No. A-04-041: State v. Van Natter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-042: State v. Dick. Appeal dismissed. See rule 
7A(2).  

No. A-04-047: State v. Nastase. Appeal dismissed. See rule 
7A(2).  

No. A-04-049: State v. Beyer. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-050: State v. Martin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-054: State v. Patterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-055: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-04-056, A-04-057: State v. Voogt. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See, 
rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb 990, 588 N.W.2d 556 (1999).  

No. A-04-059: State v. Sorensen. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-067: State v. Necas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-069: Kuntz v. Kuntz. Stipulation allowed; appeal 
dismissed with prejudice.  

Nos. A-04-070, A-04-071: State v. Voogt. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See, 
rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-072: State v. Borseth. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-04-074: State v. Eads. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001); State v. Clark, 8 Neb.  
App. 936, 605 N.W.2d 145 (2000).  

No. A-04-076: Humphrey v. Mehring. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2002).  

No. A-04-082: State v. Kazadi. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-084 through A-04-086: State v. Eissler. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Dodson, 250 Neb. 584, 550 N.W.2d 347 (1996); State v.  
Irish, 223 Neb. 814, 394 N.W.2d 879 (1986). See, also, State v.  
Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981).  

No. A-04-091: Kluver v. McReynolds. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-093: Ludwig v. Christensen. Appeal dismissed.  
See, rule 7A(2); Dawes v. Wittrock Sandblasting & Painting, 266 
Neb. 526, 667 N.W.2d 167 (2003).  

No. A-04-094: In re Interest of Brenton D. Appeal dis
missed. See, rule 7A(2); In re Interest ofAndrew H. et al., 5 Neb.  
App. 716, 564 N.W.2d 611 (1997).  

No. A-04-100: Vande Guchte v. Kort. Appeal dismissed and 
matter remanded to district court for entry of a final, appealable 
order in accordance with Fritsch v. Hilton Land & Cattle Co., 
245 Neb. 469, 513 N.W.2d 534 (1994).  

No. A-04-101: Alexander v. Alexander. Stipulation allowed; 
appeal dismissed.  

No. A-04-102: Keithley v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Kovar v. Habrock, 261 Neb.  
337, 622 N.W.2d 688 (2001).  

No. A-04-103: Fangmeyer v. Jordan. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-104: Woods v. Clarke. Summarily affirmed. See, 
rule 7A(1); Martin v. Nebraska Dept. of Corr Sers., 267 Neb.  
33, 671 N.W.2d 613 (2003); Martin v. McGinn, 265 Neb. 403, 
657 N.W.2d 217 (2003).
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No. A-04-105: Pope v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Woodward v. Yonker, 1 Neb. App.  
1011, 510 N.W.2d 480 (1993).  

No. A-04-106: State v. Rask. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-108: State on behalf of Berry v. Berry. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-109: Smalley v. Alexander. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-04-1 11: Cantu v. State. Affirmed. See rule 7A(1).  
No. A-04-112: Cole v. Hart. By order of the court, appeal dis

missed for failure to file briefs.  
No. A-04-113: State v. Wade. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-115: State v. Goings. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-116: State v. Krantz. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-118: Roseland v. Strategic Staff Mgmt., Inc. The 
unresolved setoff is treated as any other unresolved claim under 
Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2002). See, e.g., 
Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 (2001).  
Appeal dismissed. See rule 7A(2).  

No. A-04-119: State v. Mayehama. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-120: State v. Allen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-121: State v. Baker. Appeal dismissed. See rule 
7A(2).  

No. A-04-122: Borer v. Borer. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-124: Arett v. Joslyn Lofts Ltd. Partnership.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002).  

No. A-04-125: Mumin v. Hart. Summarily affirmed. See, rule 
7A(1); Cole v. Clarke, 10 Neb. App. 981, 641 N.W.2d 412 
(2002).
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No. A-04-126: State v. Santos. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-127: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-128: In re Estate of Mullen. Appeal dismissed per 
stipulation.  

No. A-04-132: State v. Lang. Affirmed. See rule 7A(1).  
No. A-04-134: In re Interest of Preston P. Appeal dismissed.  

See, rule 7A(2); Dawes v. Wittrock Sandblasting & Painting, 266 
Neb. 526, 667 N.W.2d 167 (2003).  

No. A-04-135: State v. Lighthill. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-137: Christensen v. Department of Motor 
Vehicles. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-139: Tast v. Clark. Affirmed. See, rule 7A(1); State 
v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 (2002); Cohen v.  
Papio-Missouri River NRD, 8 Neb. App. 807, 602 N.W.2d 49 
(1999).  

No. A-04-140: Ellis v. Vogt. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  

No. A-04-141: State v. Uglow. Appeal dismissed. See, rule 
7A(2); State v. Lauck, 261 Neb. 145, 621 N.W.2d 515 (2001); 
State v. Franklin, 194 Neb. 630, 234 N.W.2d 610 (1975).  

No. A-04-142: State v. Purdie. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-144: State v. Hodges. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-145: Moore v. Hansen. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-148: Piper v. Burlington Northern & Santa Fe 
RR. Co. Stipulation allowed; appeal dismissed.  

No. A-04-149: McDermott v. Middle Republican NRD.  
Appeal dismissed. See rule 7A(2).  

No. A-04-150: Merrill v. Middle Republican NRD. Appeal 
dismissed. See rule 7A(2).
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No. A-04-151: Rayes v. Department of Corr. Servs.  
Affirmed. See, rule 7A(1); Martin v. Nebraska Dept. of Corr 
Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-04-154: Moore v. Hansen. Appeal dismissed. See, rule 
7A(2); Mumin v. Dees, 266 Neb. 201, 663 N.W.2d 125 (2003).  

No. A-04-155: State v. Aldaco. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002).  

No. A-04-158: Mumin v. Casmer. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-159: City of Lincoln v. Nebraska Pub. Serv.  
Comm. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-161: State v. Miller. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-162: State v. Anderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-163: State v. McCall. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-165: Thomas v. Bethphage. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-166: State v. Martinez. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-167: State v. Martinez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-168: State v. Nelson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-169: State v. Waller. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-170: Cass v. Britten. Summarily affirmed. See, rule 
7A(1); Martin v. Nebraska Dept. of Corr. Sers., 267 Neb. 33, 
671 N.W.2d 613 (2003).  

No. A-04-174: Dillon v. Hawthorne. Appeal dismissed. See, 
rule 7A(2); County of Sherman v. Evans, 247 Neb. 288, 526 
N.W.2d 232 (1995).
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No. A-04-175: Jackson v. Department of Corr. Servs.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-04-183: In re Guardianship & Conservatorship of 
Ewing. Appeal dismissed. See, rule 7A(2); Parker v. Parker, 10 
Neb. App. 658, 636 N.W.2d 385 (2001).  

No. A-04-185: State on behalf of Anderson v. Brohl. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-187: Scamehorn v. Scamehorn. Stipulation 
allowed; appeal dismissed.  

No. A-04-193: State v. Ware. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-194: State v. Louis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-195: Skavdahl v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-196: Moore v. Does. Appeal dismissed. See, rule 
7A(2); Mumin v. Dees, 266 Neb. 201, 663 N.W.2d 125 (2003).  

No. A-04-197: Foster v. Evangelical Lutheran Church.  
Appeal dismissed. See rule 7A(2).  

No. A-04-198: Brenner v. Banner Cty. Bd. of Equal.  
Reversed and remanded with directions.  

Nos. A-04-200, A-04-396: State v. Bush. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2).  

No. A-04-203: State v. Reno. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-206: Lambert v. Lambert. Appeal summarily dis
missed. See, rule 7A(2); Dawes v. Wittrock Sandblasting & 
Painting, 266 Neb. 526, 667 N.W.2d 167 (2003); State ex rel.  
Fick v. Miller, 252 Neb. 164, 560 N.W.2d 793 (1997).  

No. A-04-207: Clabaugh v. Clabaugh. Appeal dismissed.  
See, rule 7A(2); Mason v. Cannon, 246 Neb. 14, 516 N.W.2d 250 
(1994).
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No. A-04-208: Mumin v. Burkey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Sandin v. Conner, 515 U.S. 472, 115 S. Ct. 2293, 132 L.  
Ed. 2d 418 (1995); Palmer v. Palmer, 249 Neb. 814, 545 N.W.2d 
751 (1996); Abdullah v. Nebraska Dept. of Corr Serys., 246 Neb.  
109, 517 N.W.2d 108 (1994).  

No. A-04-209: Moore v. Marti. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-212: State v. Johnson. Appeal dismissed. See Neb.  
Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  

No. A-04-214: State v. Ziemelis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-215, A-04-216: State v. Anderson. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-217: State v. Welch. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-218: Mumin v. Clarke. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Porter v. Nussle, 534 U.S. 516, 122 S. Ct. 983, 152 L. Ed. 2d 12 
(2002); Johnson v. Jones, 340 F.3d 624 (8th Cir. 2003); Graves v.  
Norris, 218 F.3d 884 (8th Cir. 2000); Cole v. Isherwood, 264 
Neb. 985, 653 N.W.2d 821 (2002); State v. Parmar, 255 Neb.  
356, 586 N.W.2d 279 (1998).  

No. A-04-219: Buggs v. Britten. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1901 (Cum. Supp. 2002).  

No. A-04-220: Kamper v. Stanek. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice.  

No. A-04-221: Ondrak v. Matis. Summarily dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2002); Parker 
v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 (2001).  

No. A-04-223: State v. Kane. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-227: Schincke v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-229: Mead v. Mead. Stipulation allowed; appeal 
dismissed.
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No. A-04-232: State v. Gomez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003); State 
v. Louthan, 257 Neb. 174, 595 N.W.2d 917 (1999).  

No. A-04-233: State v. Walker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-234: State v. Snow. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-235: State v. Tyler. Affirmed. See rule 7A(1).  
No. A-04-239: State v. Waterman. Motion of appellee for 

summary affirmance sustained; although, assignments of error 
regarding ineffective assistance of trial counsel are not decided 
because the record is not adequate.  

No. A-04-242: State v. Olds. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-244: State v. Matthies. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-245: State v. Matthies. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-248: Clark v. Clark. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant.  

No. A-04-249: Bohaty v. U.S. Bank Nat. Assn. Appeal dis
missed. See rule 7A(2).  

No. A-04-253: Walker v. Krutz. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Philipps, 246 Neb. 610, 521 N.W.2d 913 (1994).  

No. A-04-255: State v. Wooden. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-256: Holsteen v. Porn. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-260: Pleasanton Irrigation v. Bentley. Motion of 
appellee to dismiss appeal sustained; appeal dismissed.  

No. A-04-262: State v. Lewman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-263: State v. Hicks. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.
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No. A-04-264: State v. Broderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-265: State v. Sanderhoff. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2); State v. Davidson, 260 Neb. 417, 618 N.W.2d 418 (2000).  

No. A-04-267: Muhr v. Department of Motor Vehicles. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-04-270: Matic v. Experian Information Solutions.  
Stipulation allowed; appeal dismissed.  

No. A-04-271: In re Estate of McAdams. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-281: Nasr v. Nasr. Appeal dismissed. See, rule 
7A(2); Back Acres Pure Trust v. Fahnlander, 233 Neb. 28, 443 
N.W.2d 604 (1989).  

No. A-04-283: Courtney v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-285: Waste Connections of Nebraska v. City of 
Fullerton. Appeal dismissed. See rule 7A(2).  

No. A-04-286: State v. Graham. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-291: State ex rel. Leonor v. Cooper. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-294: Herzog v. Herzog. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-295: State v. Peters. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-296: State v. Malone. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-297: In re Interest of Reannon W. Stipulation 
allowed; appeal dismissed.  

No. A-04-300: State v. Fellows. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-304: Nielsen v. Nielsen. Order vacated, and appeal 
dismissed. See Billups v. Scott, 253 Neb. 293, 571 N.W.2d 607 
(1997).
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No. A-04-305: State v. Johnson. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-307: Deckard v. Board of Parole. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum.  
Supp. 2002); Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 
682 (1999).  

No. A-04-309: State v. Ceballos-Lopez. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-3 10: In re Interest of Terrel W. Motion of appel
lant t6 dismiss appeal sustained; appeal dismissed.  

No. A-04-3 11: In re Interest of Ashley W. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-316: Classe v. Fitzgerald, Schorr. Appeal dis
missed. See, rule 7B(1); Parker v. Parker, 10 Neb. App. 658, 636 
N.W.2d 385 (2001).  

No. A-04-322: State v. McKinney. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  

No. A-04-323: Flowers v. ADECCO. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 48-179 (Cum. Supp. 2002); Kovar 
v. Habrock, 261 Neb. 337, 622 N.W.2d 688 (2001).  

No. A-04-324: Blankenship v. City of Lincoln. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2002).  

No. A-04-326: State v. Washington. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-327: State v. Meier. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-328: State v. Kramer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-332: State v. Fiscus. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-333: Heinrichs v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-334: McLean v. Allstate Ins. Co. Summarily 
affirmed. See, rule 7A(l); Talkington v. Womens Serys., 256 Neb.  
2, 588 N.W.2d 790 (1999).  

No. A-04-335: Wood v. Middle Republican NRD. Appeal 
dismissed. See rule 7A(2).
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No. A-04-336: Seeman v. Middle Republican NRD. Appeal 
dismissed. See rule 7A(2).  

No. A-04-338: State v. Marvin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-339: State v. Hines. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

Nos. A-04-340, A-04-341: State v. Vance. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

Nos. A-04-343 through A-04-345: State v. Swanson. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001).  

No. A-04-346: Sellers v. Middle Republican NRD. Appeal 
dismissed. See rule 7A(2).  

No. A-04-352: Walker-Robinson v. Robinson. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02(1) (Cum.  
Supp. 2002).  

No. A-04-353: State v. Atkins. Affirmed. See rule 7A(1).  
No. A-04-354: State v. Ybarra. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-355: State v. Dill. Motion of appellee for summary 

affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-356: Criss v. Criss. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. A-04-360: State v. Silcock. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-361: State v. Strong. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-363: Kosmos v. Kosmos. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-364: Brown v. Kenney. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002); Martin v.  
McGinn, 267 Neb. 931, 678 N.W.2d 737 (2004).  

No. A-04-365: Moore v. Bedke. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-04-366: State v. Ivory. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-368: State v. Harris. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-369: State v. Snoddy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-372: State v. Herman. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002); Martin v.  
McGinn, 267 Neb. 931, 678 N.W.2d 737 (2004).  

No. A-04-375: Mumin v. Kenney. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Schafersman v. Agland Coop, 268 Neb. 138, 681 N.W.2d 
47 (2004).  

No. A-04-376: In re Name Change of Rayes. Appeal 
dismissed.  

Nos. A-04-377, A-04-381: State v. Duis. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2).  

No. A-04-380: State v. Gamble. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-382: Akins v. Schmidt. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-383: Stutheit v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-386: In re Interest of Alecia G. et al. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost of 
appellant.  

No. A-04-387: In re Interest of Ryan S. & Ronni F. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-392: In re Guardianship of Frampton. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-393: In re Interest of Brian W. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-394: Helter v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-04-400: State v. Malcom. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-402: State v. Ray. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-403, A-04-404: State v. Mitchell. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-408: Asta v. Concepts 2000. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-04-4 11: State v. Davis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001).  

No. A-04-414: Randolph v. Peterson. Affirmed. See rule 
7A(1).  

No. A-04-415: Shafer v. Shafer. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-421: City of Lincoln v. Remmen. Appeal dis
missed. See, rule 7A(2); Hosack v. Hosack, 267 Neb. 934, 678 
N.W.2d 746 (2004); Federal Land Bank v. McElhose, 222 Neb.  
448, 384 N.W.2d 295 (1986).  

No. A-04-422: State v. Grimes. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-423: State on behalf of Morganflash v.  
Morganflash. Appeal dismissed. See, rule 7A(2); Maddux v.  
Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991) (coercive sanc
tion may be collaterally attacked only by habeas proceedings).  

No. A-04-425: State v. Lara. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, rule 7B(2); State 
v. Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000); State v.  
Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998); State v. Jefferson, 
5 Neb. App. 646, 562 N.W.2d 77 (1997).  

No. A-04-427: State v. Fisher. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-428: State v. Fisher. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-430: Remmen v. Remmen. Appeal dismissed. See, 
rule 7A(2); Robbins v. Robbins, 3 Neb. App. 953, 536 N.W.2d 77 
(1995).
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No. A-04-431: State v. Clifton. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-432: LaBreck v. LaBreck. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. A-04-433: State v. Fields. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000); State v.  
Sumstine, 239 Neb. 707, 478 N.W.2d 240 (1991); State v. French, 
9 Neb. App. 866, 621 N.W.2d 548 (2001).  

Nos. A-04-434, A-04-435: State v. Gonzalez. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-436: Christensen v. Kearney Cty. Bd. of Adj.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-442: State v. Barrios-Contreras. Motion of appel
lee for summary affirmance sustained; judgment affirmed. See 
rule 7B(2).  

No. A-04-447: State v. Werts. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  

Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  
No. A-04-450: State v. Becker. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  

Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  
No. A-04-454: Tender Heart Treasures v. Brook Valley Ltd.  

Partnership. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1315 (Cum. Supp. 2002); Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001).  

No. A-04-455: In re Interest of Davon K. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-458: In re Estate of Peters. Trial court's decision 

denying appellant's application for in forma pauperis status 
affirmed. See Neb. Rev. Stat. §§ 25-2301 through 25-2310 (Cum.  
Supp. 2002).
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No. A-04-459: State v. Bengtson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-463: State v. Perez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-464: I-Go Van & Storage Co. v. Brook Valley III, 
Ltd. Appeal dismissed. See, Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2002); Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 
617 N.W.2d 806 (2000).  

No. A-04-467: State v. Felder. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-471: In re Interest of Patricia M. Appeal 
dismissed.  

Nos. A-04-473, A-04-474: State v. Segura. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-04-475: State v. Henry. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-477: Lewis v. Lewis. Appeal dismissed. See, rule 
7A(2); Jessen v. Jessen, 5 Neb. App. 914, 567 N.W.2d 612 
(1997).  

No. A-04-477: Lewis v. Lewis. Motion of appellant for 
rehearing sustained. Appeal reinstated.  

No. A-04-487: State v. Holliday. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Hubbard, 267 Neb. 316, 673 N.W.2d 567 (2004); State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-492: State v. Johnson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-495: Houle v. Clarke. District court's dismissal is 
summarily affirmed. See, rule 7A(1); Martin v. Nebraska Dept.  
of Corr Serys., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-04-496: State v. Swift. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-499: Hopp v. Hopp. By order of the court, appeal 
dismissed for failure to file briefs.
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No. A-04-506: State v. Sledge. Stipulation of parties for sum
mary reversal sustained. See rule 7C.  

Nos. A-04-507, A-04-508: State v. Green. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-04-5 11: Malchow v. Freeborn. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) and (2) (Cum. Supp.  

2002); Macke v. Pierce, 263 Neb. 868, 643 N.W.2d 673 (2002); 
State ex rel. Fick v. Miller, 252 Neb. 164, 560 N.W.2d 793 
(1997).  

No. A-04-512: Amick v. Neth. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-517: State v. Bubak. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-524: Glazebrook v. Clarke. Affirmed. See, rule 

7A(1); Martin v. Nebraska Dept. of Corr. Serys., 267 Neb. 33, 
671 N.W.2d 613 (2003).  

No. A-04-537: State v. Holt. Appeal dismissed. See, rule 

7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).  
No. A-04-538: Berry v. Berry. Appeal dismissed. See, rule 

7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002).  
No. A-04-539: Wolski v. Harmon. By order of the court, 

appeal dismissed for failure to file briefs.  
No. A-04-542: Cummings v. Marriott. By order of the court, 

appeal dismissed for failure to file briefs.  
No. A-04-543: State v. Clawson. Appeal dismissed.  
No. A-04-549: Jones v. Neth. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. A-04-556: Summers v. Department of Corr. Servs. By 

order of the court, appeal dismissed for failure to file briefs.  
No. A-04-567: State v. Warner. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  

Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  
No. A-04-568: State v. Drees. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-04-570: Abendroth v. Citizens Bank of Bancroft.  

Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2002).
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No. A-04-571: State v. Bartunek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-572: State v. Anderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003); 
State v. Tyma, 264 Neb. 712, 651 N.W.2d 582 (2002); State v.  
Green, 223 Neb. 338, 389 N.W.2d 557 (1986); State v. Trampe, 
12 Neb. App. 139, 668 N.W.2d 281 (2003).  

No. A-04-577: State v. Thies. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-578: State v. Walters. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-580: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-583: State ex rel. Hansen v. Department of Corr.  
Servs. Affirmed. See, rule 7A(1); Neb. Rev. Stat. § 25-1301.01 
(Cum. Supp. 2002); Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 
606 (2002); Krolikowski v. Nesbitt, 257 Neb. 421, 598 N.W.2d 45 
(1999).  

No. A-04-585: City of Fullerton v. Smith. Motion of appel
lant to dismiss appeal considered; appeal dismissed at cost of 
appellant.  

No. A-04-591: Deines v. Deines. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-595: State v. Minikus. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-597: Garivay v. Garivay. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. A-04-599: State v. Schmidt. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-600: State v. Schmidt. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-601: State v. Bush. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, rule 7B(2); State 
v. Hansen, 258 Neb. 752, 605 N.W.2d 461 (2000).
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No. A-04-606: State v. Garcia. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-612: Hansen v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Hueftle v. Northeast Tech.  
Community College, 242 Neb. 685, 496 N.W.2d 506 (1993).  

No. A-04-616: Janda v. Engelmeyer. Motion of appellant to 
dismiss appeal sustained; appeal dismissed; each party to pay 
own costs.  

No. A-04-620: State v. Ryder. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-624: State v. Compton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-632: State v. McManigal. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-641: State v. Moyer. Reversed and remanded for an 
evidentiary hearing.  

No. A-04-646: State v. Meyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-654: State on behalf of Jones-Ross v. Ross. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-04-657: State v. Hayden. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-659: State v. Cervantes. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-660: Faith Lutheran Church of Seward v.  
Becker. By order of the court, appeal dismissed for failure to file 
briefs.  

No. A-04-663: State v. Martinez. Appeal dismissed. See, rule 
7A(2); State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 (2003).  

No. A-04-664: State v. Mora. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-668: Hall v. Methodist Hospital. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice.  

No. A-04-670: State v. Fhuere. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-04-671: Petersen v. Petersen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-678: State v. Christiansen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-679: State v. Christiansen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-682: Tabbytosavit v. Department of Corr. Servs.  
Affirmed. See, rule 7A(1); Martin v. Nebraska Dept. of Corr 
Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-04-695: State v. Lueders. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-698: Caton v. Goracke. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 2002).  

No. A-04-703: In re Guardianship & Conservatorship of 
Pittz. Appeal dismissed. See rule 7A(2).  

No. A-04-706: In re Interest of Rachel B. et al. Appeal dis
missed. See, rule 7A(2); In re Interest ofAndrew H. et al., 5 Neb.  
App. 716, 564 N.W.2d 611 (1997).  

No. A-04-707: R & S Investments v. Auto Auctions, Ltd.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2002); Parker v. Parker, 10 Neb. App. 658, 636 
N.W.2d 385 (2001).  

No. A-04-716: State v. Olney. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-719: Wessels v. Wessels. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-720: State on behalf of Webb v. Webb. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-740: State v. Zakrzewski. Appeal dismissed. See, 
Rule 7A(2); Manske v. Manske, 246 Neb. 314, 518 N.W.2d 144 
(1994); In re Interest of Zachary L., 4 Neb. App. 324, 543 
N.W.2d 211 (1996).  

No. A-04-742: McDermott v. Hake. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2002).  

No. A-04-742: McDermott v. Hake. On court's own motion, 
appeal reinstated.  

No. A-04-745: Berens v. McNeil Company. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2002).
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No. A-04-759: In re Interest of Phillip B. Stipulation 
allowed; appeal dismissed.  

No. A-04-763: State v. Velazquez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-769: State ex rel. Vonderohe v. Bergstrom. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1144.01 (Cum.  
Supp. 2002); Wanha v. Long, 255 Neb. 849, 587 N.W.2d 531 
(1998).  

No. A-04-772: Dean v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Pennfield Oil Co. v. Winstrom, 267 
Neb. 288, 673 N.W.2d 558 (2004).  

No. A-04-780: Scott v. Department of Corr. Servs.  
Affirmed. See, rule 7A(l); Martin v. Nebraska Dept. of Corr.  
Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).  

No. A-04-783: Hatten v. Clarke. Appellant has been released 
from prison, thereby making appeal moot. Appeal dismissed. See 
rule 7A(2).  

No. A-04-784: Schade v. Board of Parole. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum. Supp.  
2002).  

No. A-04-792: State v. Popejoy. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-793: State v. Popejoy. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-797: Dean v. Department of Corr. Servs. Appeal 
dismissed. See rule 7A(2).  

No. A-04-798: Rasmussen v. Rasmussen. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1301(2) (Cum. Supp.  
2002); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-04-807: Pinning v. Pinning. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-81 1: Duntz v. Duntz. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301(2) (Cum. Supp. 2002); Mumin 
v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-04-815: State v. Moore. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-834: Ryan v. Neth. Stipulation allowed; appeal 
dismissed.
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No. A-04-856: State v. George. Appeal dismissed. See, Neb.  
Rev. Stat. §§ 25-1912(1) and (3) and 25-1329 (Cum. Supp.  
2002).  

No. A-04-857: Malchow v. Freeborn. Motion of appellee for 
summary dismissal sustained. See rule 7B(1).  

No. A-04-869: State v. Moore. Appeal dismissed as moot.  
No. A-04-870: State v. Moore. Appeal dismissed as moot.  
No. A-04-871: Schade v. Board of Parole. Appeal dismissed.  

See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum. Supp.  
2002).  

No. A-04-907: In re Interest of Ashley S. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-04-932: State v. Thuman. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-936: In re Interest of Jah D. et al. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2002).  

No. A-04-944: State v. Mann. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-967: In re Interest of Zanaan J. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-969: State v. Colangelo. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-974: Frain v. Portsche. Appeal dismissed. See, rule 
7A(2); Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 (2001).  
The district court's order of July 23, 2004, is hereby vacated.  

No. A-04-979: City of Beatrice v. Meints. Appeal dismissed.  
See rule 7A(2).  

No. A-04-985: In re Estate of Baughman v. Baughman.  
Appeal dismissed. See, Rule 7A(2); Neb. Rev. Stat. § 25-824 
(Reissue 1995); Salkin v. Jacobsen, 263 Neb. 521, 641 N.W.2d 
356 (2002).  

No. A-04-986: Endicott v. Cimino. Appeal dismissed. See, 
Rule 7A(2); Waite v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 
(1992).  

No. A-04-992: State v. Chilen. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-2301.02(1) (Cum. Supp. 2002); 
Martin v. McGinn, 267 Neb. 931, 678 N.W.2d 737 (2004).
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No. A-04-1000: In re Interest of Contreras. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2002).



LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 

No. S-00-1051: Dominium Illinois Three v. Arbor Devel.  
Group. Petition of appellant for further review dismissed on 
February 19, 2004, as having been improvidently granted.  

Nos. S-01-168, S-01-469: Trimble v. Wescom. Petitions of 
appellant for further review sustained on July 16, 2003.  

No. S-01-664: Hughes v. Poykko-Post. Petition of appellee 
for further review dismissed on November 26, 2003, as having 
been improvidently granted.  

No. A-0 1-668: Jerry Palmer Homes v. Allender. Petition of 
appellant for further review overruled on August 27, 2003.  

No. A-01-674: Baxter v. Nebraska Dept. of Corr. Servs., 11 
Neb. App. 842 (2003). Petition of appellant for further review 
overruled on July 16, 2003.  

No. A-01-712: Grosshans v. Grosshans. Petition of appellant 
for further review overruled on August 27, 2003.  

No. S-01-770: Finney v. Finney. Petition of appellant for fur
ther review sustained on July 2, 2003.  

No. A-01-799: Cole v. Clarke. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-01-833: Nieveen v. County of Saunders. Petition of 
appellant for further review overruled on July 16, 2003.  

No. A-01-861: Jacob v. Hill. Petition of appellant for further 
review overruled on September 17, 2003.  

No. A-01-878: Pearson v. Good Samaritan Outreach Servs.  
Petition of appellee for further review overruled on July 16, 
2003.  

No. A-01-905: Thomas v. State. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-01-957: U.S. Bank Nat. Assn. v. Empire Park Joint 
Venture. Petition of appellant for further review overruled on 
October 16, 2003.  

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of 
appellant for further review overruled on November 26, 2003.  

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of 
appellee for further review overruled on November 26, 2003.  
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PETITIONS FOR FURTHER REVIEW

Nos. A-01-995, A-01-996: Bochart v. Glinsmann. Petitions 
of appellee for further review overruled on September 17, 2003.  

No. S-01-1014: Adam v. City of Hastings, 12 Neb. App. 98 
(2003). Petition of appellee for further review sustained on 
November 13, 2003.  

No. S-01-1042: Tafoya v. Chapin. Petition of appellee for 
further review dismissed on October 16, 2003, as having been 
improvidently granted.  

No. A-01-1 160: Zeck v. Mumford. Petition of appellant for 
further review overruled on June 18, 2003.  

Nos. A-01-1164, A-01-1166, A-01-1168: State v. Louis.  
Petitions of appellant for further review overruled on September 
17, 2003.  

No. A-01-1174: State v. Trackwell. Petition of appellant for 
further review overruled on February 19, 2004.  

No. A-01-1 177: Stevens v. Harvey. Petition of appellee for 
further review overruled on June 18, 2003.  

No. A-01-1179: Wright v. Wright. Petition of appellee for 
further review overruled on November 26, 2003.  

No. A-01-1183: In re Estate of Nelsen. Petition of appellee 
for further review overruled on March 17, 2004.  

No. A-01-1187: Zaleski v. Collection Bureau of Grand 
Island, 12 Neb. App. 1 (2003). Petition of appellee Collection 
Bureau of Grand Island for further review overruled on 
September 10, 2003.  

No. S-01-1 188: DeBose v. State. Petition of appellant for fur
ther review sustained on September 10, 2003.  

No. S-01-1195: In re Estate of Reed, 11 Neb. App. 915 
(2003). Petition of appellee for further review sustained on 
August 27, 2003.  

No. S-01-1203: Quality Pork Internat. v. Rupari Food 
Servs. Petition of appellee for further review sustained on 
August 27, 2003.  

No. A-01-1243: Willmann v. Nebraska Dept. of Corr. Servs.  
Petition of appellee for further review overruled on August 27, 
2003.  

No. A-01-1245: McManus v. Alderson. Petition of appellant 
for further review overruled on June 18, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-01-1250: In re Application of Goodwill Med. Transp.  
v. R & F Hobbies, Inc. Petition of appellant for further review 
overruled on June 25, 2003.  

No. A-01-1315: Pointe Partnership v. City of LaVista.  
Petition of appellant for further review overruled on November 
13, 2003.  

No. A-01-1342: Quiroz v. Fife. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-01-1383: In re Interest of Heather G. et al., 12 Neb.  
App. 13 (2003). Petition of appellee for further review overruled 
on August 27, 2003.  

Nos. A-01-1384, A-01-1385: In re Estate of Jefferson.  
Petitions of appellant for further review overruled on October 29, 
2003.  

No. A-01-1391: Maas v. Maas. Petition of appellant for fur
ther review overruled on November 13, 2003.  

No. A-01-1416: Federle v. Willis. Petition of appellant for 
further review overruled on October 16, 2003.  

No. A-02-042: General Serv. Bureau v. Moller, 12 Neb.  
App. 288 (2003). Petition of appellant for further review over
ruled on January 14, 2004.  

No. A-02-052: Drew v. Davidson, 12 Neb. App. 69 (2003).  
Petition of appellant for further review overruled on May 19, 
2004.  

No. A-02-095: Allied Prop. & Cas. Co. v. Kreifels. Petition 
of appellee for further review overruled on July 8, 2004.  

No. S-02-131: State v. Feldhacker, 11 Neb. App. 608 (2003).  
Petition of appellant for further review sustained on August 27, 
2003.  

No. S-02-131: State v. Feldhacker, 11 Neb. App. 608 (2003).  
Petition of appellee for further review sustained on August 27, 
2003.  

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.  
Petition of appellant for further review overruled on November 
19, 2003.  

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.  
Petition of appellee for further review overruled on November 
19, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-02-175: Markmann v. Metropolitan Utilities Dist.  
Petition of appellant for further review overruled on July 2, 2003.  

No. S-02-200: Ludwick v. TriWest Healthcare Alliance.  
Petition of appellant for further review sustained on July 16, 
2003.  

No. A-02-203: Dohrman v. School Dist. No. 0025. Petition of 
appellee for further review overruled on October 16, 2003.  

No. A-02-207: First Nat. Bank of Omaha v. Acceptance Ins.  
Cos., 12 Neb. App. 353 (2004). Petition of appellee for further 
review overruled on May 19, 2004.  

No. A-02-209: State v. Bartos. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-02-263: Bruckner v. Civil Serv. Comm. of Douglas 
Cty. Petition of appellant for further review overruled on 
November 26, 2003.  

No. A-02-272: Davenport v. Thayer Agency, Inc. Petition of 
appellant for further review overruled on August 27, 2003.  

No. A-02-287: Heffelbower v. City of Lincoln. Petition of 
appellant for further review overruled on December 10, 2003.  

No. S-02-292: Strong v. Neth. Petition of appellant for further 
review sustained on September 17, 2003.  
- No. A-02-295: Tyler v. Warden, Nebraska State Prison.  
Petition of appellant for further review overruled on August 27, 
2003.  

No. A-02-297: State v. Feldhacker. Petition of appellant for 
further review overruled on November 13, 2003.  

No. A-02-308: White v. White. Petition of appellant for fur
ther review overruled on June 9, 2004.  

No. A-02-327: State on behalf of Combs v. O'Neal, 11 Neb.  
App. 890 (2003). Petition of appellant for further review over
ruled on September 10, 2003.  

No. A-02-333: Ratigan v. Ratigan. Petition of appellant for 
further review overruled on December 10, 2003.  

No. A-02-338: State v. Witmer. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-02-355: FirsTier Bank v. Lane. Petition of appellant 
for further review overruled on January 28, 2004.  

Nos. A-02-389 through A-02-39 1: Sink v. Meints. Petitions of 
appellant for further review overruled on November 26, 2003.



PETITIONS FOR FURTHER REVIEW

Nos. A-02-465, A-02-466: State v. Pearce. Petitions of appel
lant for further review overruled on January 14, 2004.  

No. A-02-468: Meyer v. Broekemeier. Petition of appellant 
for further review overruled on November 26, 2003.  

No. A-02-468: Meyer v. Broekemeier. Petition of appellee 
for further review overruled on November 26, 2003.  

No. A-02-479: State v. Roundtree, 11 Neb. App. 628 (2003).  
Petition of appellant for further review overruled on July 2, 2003.  

Nos. S-02-559, S-03-076: Midwest Neurosurgery v. State 
Farm Ins. Cos., 12 Neb. App. 328 (2004). Petitions of appellant 
for further review sustained on February 25, 2004.  

No. A-02-562: Hibler v. Hibler. Petition of appellant for fur
ther review overruled on December 17, 2003.  

No. A-02-564: Christo v. Christo. Petition of appellant for 
further review overruled on February 25, 2004.  

No. A-02-564: Christo v. Christo. Petition of appellee for 
further review overruled on February 25, 2004.  

No. A-02-586: State v. Jenson. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-02-618: Copa v. Maher. Petition of appellant for fur
ther review overruled on February 11, 2004.  

No. A-02-621: State v. Malcom, 12 Neb. App. 432 (2004).  
Petition of appellant for further review overruled on July 8, 2004.  

No. A-02-653: State v. Campbell. Petition of appellant for 
further review overruled on August 27, 2003.  

No. A-02-673: State v. Taylor. Petition of appellant for fur
ther review overruled on December 10, 2003.  

No. A-02-684: State v. Lupien. Petition of appellant for fur
ther review overruled on January 27, 2004.  

No. S-02-688: Detter v. Miracle Hills Animal Hosp., 12 
Neb. App. 480 (2004). Petition of appellant for further review 
sustained on June 30, 2004.  

No. S-02-695: In re Interest of Jedidiah P. Petition of appel
lant for further review sustained on September 24, 2003.  

No. A-02-707: Knoefler v. Wojtalewicz. Petition of appellant 
for further review overruled on September 24, 2003.  

No. A-02-713: SapaNajin v. Clarke. Petition of appellant for 
further review overruled on September 1, 2004.

ci



PETITIONS FOR FURTHER REVIEW

No. A-02-718: State v. Schaeffer. Petition of appellant for 
further review overruled on June 25, 2003.  

Nos. A-02-730, A-02-963: In re Guardianship & 
Conservatorship of Brandon P. Petitions of appellant for fur
ther review overruled on August 27, 2003.  

No. A-02-743: State v. Hill. Petition of appellant for further 
review overruled on August 27, 2003.  

No. A-02-758: Brummer v. Vickers, Inc., 11 Neb. App. 691 
(2003). Petition of appellant for further review overruled on June 
18, 2003.  

No. A-02-762: Vanderpool v. Oakland Memorial Hosp.  
Dist. Petition of appellant for further review overruled on June 9, 
2004.  

Nos. A-02-764, A-02-1297, A-02-1298: State v. Obst, 12 
Neb. App. 189 (2003). Petitions of appellants for further review 
overruled on December 10, 2003.  

No. A-02-773: Welty v. Department of Motor Vehicles.  
Petition of appellant for further review overruled on March 17, 
2004.  

No. A-02-777: State v. Stooksbury. Petition of appellant for 
further review overruled on February 11, 2004.  

No. A-02-778: Sorber v. Brumbaugh. Petition of appellee for 
further review overruled on September 1, 2004.  

Nos. A-02-779, A-02-1247: In re Interest of Cortisha A. et 
al. Petitions of intervenors-appellees for further review overruled 
on September 10, 2003.  

No. A-02-789: St. Elizabeth Comm. Health Ctr. v. Penrod.  
Petition of appellant for further review overruled on September 
1, 2004.  

No. A-02-793: Mendlik v. Board of Adj. for City of West 
Point. Petition of appellee for further review overruled on June 
23, 2004.  

No. A-02-809: Anderson v. Anderson. Petition of appellee 
for further review overruled on August 27, 2003.  

No. A-02-8 11: Hansen v. Melia. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-02-816: Bjorklund v. Bergstrom. Petition of appellee 
for further review overruled on November 26, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-02-817: Hedrick v. City of Waverly. Petition of appel
lant for further review overruled on June 9, 2004.  

No. A-02-818: In re Interest of Michael R., 11 Neb. App.  
903 (2003). Petition of appellant for further review overruled on 
August 27, 2003.  

No. A-02-824: In re Interest of Shannon M. & Michaela M.  
Petition of appellee Donna M. for further review overruled on 
October 1, 2003.  

No. A-02-826: State v. Trampe, 12 Neb. App. 139 (2003).  
Petition of appellant for further review overruled on December 
10, 2003.  

No. A-02-828: State v. Taylor, 12 Neb. App. 58 (2003).  
Appellee's motion to dismiss petition for further review sus
tained. Petition of appellant for further review dismissed on 
September 17, 2003. See rule 2F(l).  

No. A-02-848: Cox v. Fisk. Petition of appellant for further 
review overruled on October 29, 2003.  

No. A-02-849: In re Interest of Antone C. et al., 12 Neb.  
App. 152 (2003). Petition of appellant for further review over
ruled on October 29, 2003.  

No. A-02-852: Conradi v. Eggers Consulting Co. Petition of 
appellant for further review overruled on March 17, 2004.  

No. A-02-888: State v. Hayes. Petition of appellee for further 
review overruled on September 10, 2003.  

Nos. A-02-893, A-02-894: Marston v. Selser Two, Inc.  
Petitions of appellee for further review overruled on February 25, 
2004.  

Nos. A-02-905, A-02-906: In re Interest of Phoebe S. & 
Rebekah S., 11 Neb. App. 919 (2003). Petitions of appellee for 
further review overruled on September 24, 2003.  

No. A-02-9 11: Zierke v. VanHoosen. Petition of appellant for 
further review overruled on December 30, 2003.  

No. A-02-928: Stockwell-Davies v. The Larson Company.  
Petition of appellee for further review overruled on February 11, 
2004.  

No. A-02-933: State v. Miner. Petition of appellant for further 
review overruled on July 14, 2004.  

No. A-02-936: Cole v. State. Petition of appellees for further 
review overruled on September 22, 2004.
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PETITIONS FOR FURTHER REVIEW

Nos. S-02-941, S-02-942: In re Interest of Steven K., 11 
Neb. App. 828 (2003). Petitions of appellee for further review 
sustained on July 2, 2003.  

No. A-02-949: State v. Low. Petition of appellant for further 
review overruled on October 29, 2003.  

No. A-02-970: Freeman v. Griffin. Petition of appellant for 
further review overruled on May 26, 2004.  

No. A-02-973: Belitz v. Belitz. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-02-975: J.S.P.R. Enters. v. S & B Inc. Petition of 
appellant for further review overruled on March 10, 2004.  

No. A-02-995: Worthon v. Southeast Community College.  
Petition of appellant for further review overruled on June 9, 
2004.  

No. A-02-1000: Ramos v. Neth. Petition of appellant for fur
ther review overruled on December 30, 2003.  

No. A-02-1001: Henson v. Henson. Petition of appellee for 
further review overruled on October 29, 2003.  

Nos. A-02-1008, A-02-1296: State v. Harper. Petitions of 
appellant for further review overruled on November 13, 2003.  

No. A-02-1012: Reeg v. Leal. Petition of appellant for further 
review overruled on September 15, 2004.  

No. A-02-1020: Santo v. Neth. Petition of appellant for fur
ther review overruled on June 9, 2004.  

No. A-02-1035: State v. Sobey. Petition of appellant for fur
ther review overruled on March 17, 2004.  

No. A-02-1036: Walsh v. City of Omaha, 11 Neb. App. 747 
(2003). Petition of appellee for further review overruled on July 
16, 2003.  

No. A-02-1046: State v. Wead. Petition of appellant for fur
ther review overruled on April 28, 2004.  

No. A-02-1055: Vagts v. Vagts. Petition of appellee for further 
review overruled on April 14, 2004.  

Nos. A-02-1059, A-02-1060: State v. Williams. Petitions of 
appellant for further review overruled on November 10, 2003.  

No. A-02-1066: Lorenz v. Yancey. Petition of appellant for 
further review overruled on July 7, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-02-1096: Jacob v. State, 12 Neb. App. 696 (2004).  
Petition of appellant for further review overruled on September 
22, 2004.  

No. A-02-1105: State v. Stuart, 12 Neb. App. 283 (2003).  
Petition of appellant for further review overruled on February 11, 
2004.  

No. A-02-1 117: State v. Lee. Petition of appellant for further 
review overruled on May 13, 2004.  

No. A-02-1125: United Nebraska Bank, O'Neill v.  
Troshynski. Petition of appellant for further review overruled on 
July 2, 2003.  

No. A-02-1129: Propp v. Wilfarm L.L.C. Petition of appel
lee for further review overruled on August 27, 2003.  

No. A-02-1138: Smith v. Smith, 12 Neb. App. 597 (2004).  
Petition of appellant for further review overruled on September 
15, 2004.  

No. A-02-1140: Marvin v. City of West Point. Petition of 
appellant for further review overruled on July 2, 2003.  

No. A-02-1149: State v. Payer. Petition of appellant for fur
ther review overruled on July 2, 2003.  

No. A-02-1173: Martin v. Bonnevilla Homes. Petition of 
appellant for further review overruled on August 27, 2003.  

No. A-02-1175: Hoberman Realty v. Lamar Advertising 
Co. Petition of appellee for further review overruled on 
September 1, 2004.  

No. A-02-1177: State v. Garcia. Petition of appellant for fur
ther review overruled on June 25, 2003.  

No. A-02-1178: State v. Garcia. Petition of appellant for fur
ther review overruled on June 25, 2003.  

No. A-02-1183: Cramer v. Hoover Material Handling 
Group. Petition of appellant for further review overruled on July 
16, 2003.  

No. S-02-1184: Richards v. Meeske, 12 Neb. App. 406 
(2004). Petition of appellant for further review sustained on April 
14, 2004.  

No. A-02-1186: Gaspar v. IBP, inc. Petition of appellee for 
further review overruled on September 10, 2003.  

No. A-02-1195: State v. Garrelts. Petition of appellant for 
further review overruled on July 9, 2003.
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PETITIONS FOR FURTHER REVIEW

Nos. A-02-1196 through A-02-1198: In re Interest of 
Michael B. et al. Petitions of appellant for further review over
ruled on September 10, 2003.  

No. A-02-1211: State v. Santee. Petition of appellant for fur
ther review overruled on June 18, 2003.  

No. A-02-1222: State v. Harper. Petition of appellant for fur
ther review overruled on August 27, 2003.  

No. A-02-1230: In re Interest of Duff. Petition of appellant 
for further review overruled on August 27, 2003.  

No. A-02-1237: State v. Patterson. Petition of appellant for 
further review overruled on July 14, 2004.  

No. A-02-1237: State v. Patterson. Petition of appellant pro 
se for further review overruled on July 14, 2004, as untimely 
filed.  

No. S-02-1241: In re Conservatorship of Hanson, 12 Neb.  
App. 202 (2003). Petition of appellee for further review sustained 
on February 19, 2004.  

No. A-02-1245: In re Interest of Misty M. Petition of appel
lant for further review overruled on September 17, 2003.  

No. A-02-1252: State v. Wingard. Petition of appellant for 
further review overruled on June 18, 2003.  

No. A-02-1257: Bischoff v. Bischoff. Petition of appellant for 
further review overruled on April 28, 2004.  

No. A-02-1260: State v. Conn. Petition of appellant for fur
ther review overruled on December 30, 2003.  

No. A-02-1289: In re Interest of Oberuch. Petition of appel
lant for further review overruled on September 17, 2003.  

No. A-02-1290: State v. Troyer. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-02-1325: King v. Neth. Petition of appellant for further 
review overruled on September 10, 2003.  

No. A-02-1334: State v. Waadah. Petition of appellant for 
further review overruled on January 14, 2004.  

No. A-02-1343: State v. Gratto. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-02-1345: State v. Calderon. Petition of appellant for 
further review overruled on September 2, 2003.  

No. A-02-1376: State v. Birdine. Petition of appellant for fur
ther review overruled on December 10, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-02-1378: State v. Cunningham. Petition of appellant 
for further review overruled on February 19, 2004.  

No. A-02-1384: Boyle v. Boyle, 12 Neb. App. 681 (2004).  
Petition of appellant for further review overruled on September 
22, 2004.  

No. A-02-1387: State v. Peterson. Petition of appellant for 
further review dismissed on October 21, 2003, as filed out of 
time.  

No. A-02-1389: State v. Cushing. Petition of appellant for 
further review overruled on February 25, 2004.  

No. A-02-1391: Waite v. Hippe. Petition of appellant for fur
ther review overruled on January 14, 2004.  

No. S-02-1405: Hosack v. Hosack. Petition of appellant for 
further review sustained on December 30, 2003.  

No. A-02-1426: State v. Marquez. Petition of appellant for 
further review overruled on June 18, 2003.  

No. A-02-1436: State v. McDaniel, 12 Neb. App. 76 (2003).  
Petition of appellee for further review overruled on September 
24, 2003.  

No. A-02-1438: McKillip v. NCA Headstart. Petition of 
appellant for further review overruled on September 24, 2003.  

No. A-02-1441: State v. Rogman. Petition of appellant for 
further review overruled on March 10, 2004.  

No. A-02-1442: State v. Garcia. Petition of appellant for fur
ther review overruled on December 17, 2003.  

No. A-02-1448: Castro v. IBP, inc. Petition of appellee for 
further review dismissed on November 24, 2003.  

No. A-02-1449: State v. Fulton. Petition of appellant for fur
ther review overruled on July 2, 2003.  

No. S-02-1480: State v. Vaught, 12 Neb. App. 306 (2003).  
Petition of appellant for further review sustained on January 28, 
2004.  

No. S-02-1482: State v. Smith. Petition of appellant for fur
ther review sustained on January 14, 2004.  

No. A-02-1490: State v. Bearshield. Petition of appellant for 
further review overruled on May 13, 2004.  

No. S-02-1503: State v. Johnson, 12 Neb. App. 247 (2003).  
Petition of appellant for further review sustained on December 
10, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-03-015: Grahovac v. Grahovac, 12 Neb. App. 585 
(2004). Petition of appellee for further review overruled on 
September 22, 2004.  

No. A-03-019: Searcey v. Nebraska Dept. of Motor 
Vehicles, 12 Neb. App. 517 (2004). Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-033: State v. Jim. Petition of appellant for further 
review overruled on September 15, 2004.  

No. A-03-038: Fields v. Vocelka. Petition of appellant for fur
ther review overruled on December 10, 2003.  

No. A-03-062: State v. Sommers. Petition of appellant for 
further review overruled on August 27, 2003.  

No. A-03-063: State v. Royer. Petition of appellant for further 
review overruled on June 18, 2003.  

No. A-03-064: State v. Houlihan. Petition of appellant for 
further review overruled on August 27, 2003.  

Nos. S-03-071 through S-03-074: State v. Johnston. Petitions 
of appellant for further review sustained on November 13, 2003.  

No. A-03-146: Bobyarchick v. Bobyarchick Maradie.  
Petition of appellee for further review overruled on March 24, 
2004.  

No. A-03-149: State v. Guia. Petition of appellant for further 
review overruled on February 11, 2004.  

No. A-03-156: State v. Granger. Petition of appellant for fur
ther review overruled on October 16, 2003.  

No. S-03-160: Mireles v. Nebraska Dept. of Corr. Servs.  
Petition of appellee for further review sustained on May 13, 
2004.  

No. A-03-170: Kyriss v. Mroczek. Petition of appellant for 
further review overruled on November 19, 2003.  

No. A-03-180: State v. Hernandez. Petition of appellant for 
further review overruled on October 29, 2003.  

No. A-03-191: State v. Johnson. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-03-197: Martin v. Williams. Petitions of appellant for 
further review overruled on July 2, 2003.  

No. A-03-198: In re Interest of Brianna B. et al. Petition of 
appellee Robert B. for further review overruled on January 14, 
2004.
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PETITIONS FOR FURTHER REVIEW

No. A-03-205: State v. Velazquez. Petition of appellant for 
further review overruled on November 26, 2003.  

No. A-03-221: In re Interest of Remey R. & Rmauni R.  
Petition of appellant for further review overruled on January 14, 
2004.  

No. A-03-243: State v. Burks. Petition of appellant for further 
review overruled on April 21, 2004.  

No. A-03-247: State v. Koncaba, 12 Neb. App. 378 (2004).  
Petition of appellant for further review overruled on May 19, 
2004.  

No. A-03-25 1: State v. Muhs. Petition of appellant for further 
review overruled on September 1, 2004.  

No. A-03-252: State v. Burkhardt. Petition of appellant for 
further review overruled on February 19, 2004.  

No. A-03-253: State ex rel. Mengedoht v. Samuelson.  
Petition of appellant for further review overruled on October 16, 
2003.  

No. A-03-261: State v. Haney. Petition of appellant for fur
ther review overruled on September 24, 2003.  

No. A-03-268: State v. Petersen, 12 Neb. App. 445 (2004).  
Petition of appellant for further review overruled on May 13, 
2004.  

Nos. A-03-277 through A-03-281: State v. Burnett. Petitions 
of appellant for further review overruled on December 10, 2003.  

No. A-03-282: State v. Tart. Petition of appellant for further 
review overruled on April 21, 2004.  

No. A-03-285: Plymate v. Chapin. Petition of appellant for 
further review overruled on September 10, 2003.  

No. A-03-286: State v. Larsen. Petition of appellant for fur
ther review overruled on March 24, 2004.  

No. A-03-288: State v. Fair. Petition of appellant for further 
review overruled on July 14, 2004.  

No. A-03-292: State v. Miller. Petition of appellant for further 
review overruled on April 14, 2004.  

No. S-03-297: State v. Banes. Petition of appellee for further 
review sustained on May 13, 2004.  

No. A-03-302: State v. Kern. Petition of appellant for further 
review overruled on September 10, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-03-322: State v. Threats. Petition of appellant for fur
ther review overruled on September 10, 2003.  

No. A-03-339: Akins v. T.S.C.I. Unit Manager Curtis.  
Petition of appellant for further review overruled on September 
17, 2003.  

No. A-03-349: State v. Paez. Petition of appellant for further 
review overruled on October 16, 2003.  

No. A-03-350: State v. Leisure. Petition of appellant for fur
ther review overruled on September 24, 2003.  

No. A-03-359: State v. Martin. Petition of appellant for fur
ther review overruled on November 13, 2003.  

No. A-03-360: State v. Martin. Petition of appellant for fur
ther review overruled on November 13, 2003.  

No. A-03-363: State v. Delano. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-381: Martin v. Board of Parole. Petition of appel
lant for further review overruled on August 27, 2003.  

No. A-03-396: State v. Webb. Petition of appellant for further 
review overruled on March 17, 2004.  

No. A-03-402: Bieck v. Good Samaritan Village of 
Hastings. Petition of appellant for further review overruled on 
January 14, 2004.  

No. A-03-412: In re Interest of Hamilton. Petition of appel
lant for further review overruled on February 25, 2004.  

No. A-03-416: Arias v. Board of Parole. Petition of appellant 
for further review overruled on November 13, 2003.  

No. A-03-424: In re Guardianship & Conservatorship of 
Taya S. Petition of appellee for further review overruled on 
September 29, 2004.  

No. A-03-438: State v. Conn, 12 Neb. App. 635 (2004).  
Petition of appellant for further review overruled on September 
1, 2004.  

Nos. A-03-439, A-03-468: State v. Goings. Petitions of appel
lant for further review overruled on December 17, 2003.  

No. A-03-447: Hurt v. Hurt. Petition of appellant for further 
review overruled on November 26, 2003.  

No. A-03-462: State v. Maxwell. Petition of appellant for fur
ther review overruled on November 13, 2003.
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PETITIONS FOR FURTHER REVIEW

No. A-03-465: State v. Luebbert. Petition of appellee for fur
ther review overruled on September 1, 2004.  

No. S-03-467: State v. Wisinski, 12 Neb. App. 549 (2004).  
Petition of appellant for further review sustained on June 23, 
2004.  

No. A-03-472: Jelden v. Gardiner & Co. Petition of appel
lant for further review overruled on February 11, 2004.  

No. A-03-476: State v. Patterson. Petition of appellant for 
further review overruled on November 13, 2003.  

No. A-03-485: State v. Noyd. Petition of appellant for further 
review overruled on April 14, 2004.  

No. A-03-496: Bazer v. G & G Mfg. Petition of appellant for 
further review overruled on June 16, 2004.  

No. A-03-497: State v. Lohman. Petition of appellant for fur
ther review overruled on December 10, 2003.  

No. A-03-497: State v. Lohman. Petition of appellant pro se 
for further review overruled on December 10, 2003.  

No. A-03-499: State v. Thompson. Petition of appellant for 
further review overruled on May 13, 2004.  

No. A-03-502: Widtfeldt v. Eaton Corp. Petition of appellant 
for further review overruled on May 13, 2004.  

No. A-03-507: State v. Brown. Petition of appellant for fur
ther review overruled on December 17, 2003.  

No. A-03-508: State v. Brown. Petition of appellant for fur
ther review overruled on June 16, 2004.  

No. A-03-523: State v. Badger. Petition of appellant for fur
ther review overruled on September 22, 2004.  

No. S-03-525: Sweeney v. Kerstens & Lee, Inc., 12 Neb.  
App. 314 (2003). Petition of appellees for further review sus
tained on May 13, 2004.  

No. A-03-545: State v. Ackerman. Petition of appellant for 
further review overruled on December 17, 2003.  

No. A-03-546: State v. Magee. Petition of appellant for fur
ther review overruled on February 19, 2004.  

No. A-03-552: Martinez-Najarro v. IBP, inc., 12 Neb. App.  
504 (2004). Petition of appellee for further review overruled on 
September 1, 2004.  

No. S-03-571: In re Adoption of Grace B. Petition of appel
lant for further review sustained on December 17, 2003.

cxi



PETITIONS FOR FURTHER REVIEW

No. S-03-575: State v. Richards. Petition of appellant for fur
ther review sustained on January 28, 2004.  

No. A-03-583: State v. Moreno. Petition of appellant for fur
ther review overruled on December 30, 2003.  

No. A-03-589: In re Interest of David T. Petition of appellant 
for further review overruled on February 19, 2004.  

No. A-03-600: Willcock v. Willcock, 12 Neb. App. 422 
(2004). Petition of appellant for further review overruled on April 
21, 2004.  

No. S-03-603: Kellogg v. Department of Corr. Servs.  
Petition of appellant for further review sustained on June 9, 2004.  

No. A-03-605: Martin v. Williams. Petition of appellant for 
further review overruled on October 1, 2003.  

No. A-03-607: State v. Nelson. Petition of appellant for fur
ther review overruled on February 19, 2004.  

No. A-03-609: State v. Goettsche. Petition of appellant for 
further review overruled on May 13, 2004.  

No. S-03-618: Dyer v. Neth. Petition of appellant for further 
review sustained on September 1, 2004.  

No. A-03-623: Vang v. Vang. Petition of appellant for further 
review overruled on March 24, 2004.  

No. A-03-637: State v. Huffman. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-638: State v. Delano. Petition of appellant for fur
ther review overruled on November 19, 2003.  

No. A-03-648: Jacobson v. Patterson. Petition of appellant 
for further review overruled on April 28, 2004.  

Nos. A-03-650, A-03-652, A-03-653: In re Interest of Tesia 
S. et al. Petitions of appellant for further review overruled on 
May 19, 2004.  

No. A-03-651: In re Interest of Crystal C., 12 Neb. App. 458 
(2004). Petition of appellant for further review overruled on May 
19, 2004.  

No. A-03-657: State v. Houpt. Petition of appellant for fur
ther review overruled on July 14, 2004.  

No. A-03-659: Farris on behalf of Farris v. Wurtele. Petition 
of appellant for further review overruled on June 23, 2004.  

No. A-03-663: State v. Kitt. Petition of appellant for further 
review overruled on August 27, 2003.

cxii



PETITIONS FOR FURTHER REVIEW

No. A-03-672: State v. Moses. Petition of appellant for further 
review overruled on September 1, 2004.  

No. A-03-682: Kortum v. Kortum. Petition of appellant for 
further review overruled on September 1, 2004.  

Nos. A-03-690, A-03-691: State v. Weiler. Petitions of appel
lant for further review overruled on May 19, 2004.  

No. A-03-704: Falcone v. Venditte. Petition of appellant for 
further review overruled on April 14, 2004.  

No. A-03-71 1: Benson v. Casey Industrial, 12 Neb. App. 396 
(2004). Petition of appellee for further review overruled on May 
13, 2004.  

No. A-03-728: State v. Velazquez. Petition of appellant for 
further review overruled on May 19, 2004.  

No. A-03-736: State v. Reiman. Petition of appellant for fur
ther review overruled on January 14, 2004.  

No. A-03-756: State v. Martin. Petition of appellant for fur
ther review overruled on November 13, 2003.  

No. A-03-760: State v. Moen. Petition of appellant for further 
review overruled on December 30, 2003.  

No. A-03-770: Harper v. Department of Corr. Servs.  
Petition of appellant for further review overruled on January 14, 
2004.  

No. A-03-787: State v. Nichols. Petition of appellant for fur
ther review overruled on June 23, 2004.  

No. A-03-788: State v. Huff. Petition of appellant for further 
review overruled on July 14, 2004.  

No. A-03-792: Wahrman v. Berry. Petition of appellant for 
further review overruled on March 24, 2004.  

No. A-03-842: State v. Kierstead. Petition of appellant for 
further review overruled on February 11, 2004.  

No. A-03-844: State v. Gibilisco. Petition of appellant for fur
ther review overruled on November 19, 2003.  

No. A-03-854: State v. Doran. Petition of appellant for fur
ther review overruled on April 21, 2004.  

No. A-03-857: State v. Trusler. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-871: State v. Davlin. Petitions of appellant for fur
ther review overruled on May 13, 2004.
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PETITIONS FOR FURTHER REVIEW

No. A-03-879: State v. Peterson. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-881: Harris v. Omaha Hous. Auth. Petition of 
appellant for further review overruled on December 30, 2003.  

No. A-03-885: State v. Christiansen. Petition of appellant for 
further review overruled on February 19, 2004.  

No. A-03-895: Shepard v. Clarke. Petition of appellant for 
further review overruled on April 21, 2004.  

No. A-03-912: In re Interest of Caleb H. & Savannah H.  
Petition of appellant and appellee State for further review over
ruled on June 9, 2004.  

No. A-03-912: In re Interest of Caleb H. & Savannah H.  
Petition of appellee Charles H. for further review overruled on 
June 9, 2004.  

No. A-03-925: State v. Romo, 12 Neb. App. 472 (2004).  
Petition of appellant for further review overruled on July 14, 
2004.  

No. A-03-944: In re Estate of Lane. Petition of appellant for 
further review overruled on February 19, 2004.  

No. A-03-95 1: Gibbs v. Department of Corr. Servs. Petition 
of appellant for further review overruled on December 5, 2003, 
as filed out of time.  

No. A-03-959: Cook v. Douglas Cty. Corr. Ctr. Petition of 
appellant for further review overruled on April 14, 2004.  

No. A-03-966: State v. Hernandez. Petition of appellant for 
further review overruled on September 15, 2004.  

No. S-03-971: Zoucha v. Touch of Class Lounge. Petition of 
appellant for further review sustained on September 15, 2004.  

No. A-03-983: Gressett v. Becton-Dickinson Co. Petition of 
appellant for further review overruled on May 13, 2004.  

No. A-03-984: State v. Silos. Petition of appellant for further 
review overruled on February 11, 2004.  

No. A-03-987: Williamson v. Werner Enters., 12 Neb. App.  
642 (2004). Petition of appellant for further review overruled on 
September 1, 2004.  

No. A-03-988: State v. Barnell. Petition of appellant for fur
ther review overruled on March 10, 2004.
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PETITIONS FOR FURTHER REVIEW

No. A-03-998: Johnson v. Department of Corr. Servs.  
Petition of appellant for further review overruled on March 24, 
2004.  

No. A-03-1017: State v. Hittle. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-1019: State v. Spiehs. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-1041: Martin v. Department of Corr. Servs.  
Petition of appellant for further review overruled on May 13, 
2004.  

No. S-03-1046: State v. Petty. Petition of appellant for further 
review overruled on September 22, 2004.  

No. S-03-1046: State v. Petty. Petition of appellee for further 
review sustained on September 22, 2004.  

No. A-03-1099: In re Interest of K.L. Petition of appellant 
for further review overruled on April 14, 2004.  

No. A-03- 1111: In re Estate of Evers. Petition of appellant 
for further review overruled on January 14, 2004.  

No. A-03-1122: Cole v. State. Petition of appellant for further 
review overruled on September 1, 2004.  

No. A-03-1123: Martin v. Board of Parole. Petition of appel
lant for further review overruled on February 19, 2004.  

Nos. A-03-1127, A-03-l128: State v. Bartlett. Petitions of 
appellant for further review overruled on September 15, 2004.  

No. A-03-1129: State v. Robin. Petition of appellant for fur
ther review overruled on April 14, 2004.  

No. A-03-1139: In re Interest of Caleb N. Petition of appel
lant for further review overruled on August 20, 2004, as untimely 
filed.  

No. A-03-1152: State v. Murray. Petition of appellant for fur
ther review overruled on May 19, 2004.  

No. A-03-1159: State v. Harper. Petition of appellant for fur
ther review overruled on May 13, 2004.  

No. A-03-1165: Watson v. Watson. Petition of appellant for 
further review overruled on September 13, 2004, as untimely 
filed.  

No. A-03-1178: McAuliffe v. McAuliffe. Petition of appellant 
for further review overruled on September 1, 2004.

exv



PETITIONS FOR FURTHER REVIEW

No. A-03-1179: State ex rel. Stenberg v. Consumer's 
Choice Foods. Petition of appellees for further review overruled 
on February 19, 2004.  

No. A-03-1210: State v. Johnston. Petition of appellant for 
further review overruled on June 23, 2004.  

No. A-03-1241: Martin v. Department of Corr. Servs.  
Petition of appellant for further review overruled on February 25, 
2004.  

No. A-03-1246: State v. Moore. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-1258: State on behalf of Hagens v. Moore. Petition 
of appellant for further review overruled on September 15, 2004.  

No. A-03-1264: State v. Jefferson. Petition of appellant pro 
se for further review overruled on May 26, 2004.  

No. A-03-1292: State v. Costanzo. Petition of appellant for 
further review overruled on March 24, 2004.  

No. A-03-1293: State v. Ramirez-Flores. Petition of appel
lant for further review overruled on June 9, 2004.  

No. A-03-1297: Allen v. Clarke. Petition of appellant for fur
ther review overruled on April 21, 2004.  

No. A-03-1309: State v. Pestka. Petition of appellant for fur
ther review overruled on July 14, 2004.  

No. A-03-1353: State v. Johnson. Petition of appellant for 
further review overruled on September 29, 2004.  

No. A-03-1355: Reifenrath v. Omaha Pub. Schools. Petition 
of appellant for further review overruled on September 1, 2004.  

No. A-03-1357: State v. Gonzales. Petition of appellant for 
further review overruled on September 1, 2004.  

No. A-03-1364: State v. Woods. Petition of appellant for fur
ther review overruled on July 14, 2004.  

No. A-03-1373: State v. Shouse. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-03-1385: Martin v. Witthoff. Petition of appellant for 
further review dismissed on March 24, 2004. See rule 2F(1).  

No. A-03-1422: State v. Lopez. Petition of appellant for fur
ther review overruled on July 15, 2004, as untimely filed.  

No. A-03-1440: Collier v. Joslyn Art Museum. Petition of 
appellant for further review overruled on September 1, 2004.
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PETITIONS FOR FURTHER REVIEW

No. A-03-1448: In re Estate of Jefferson. Petition of appel
lant for further review overruled on April 21, 2004.  

No. A-03-1449: In re Estate of Jefferson. Petition of appel
lant for further review overruled on April 21, 2004.  

No. A-03-1469: Duff v. State. Petition of appellant for further 
review overruled on September 1, 2004.  

No. A-04-001: State v. Demauro. Petition of appellant for 
further review overruled on September 1, 2004.  

No. A-04-014: State v. Moore. Petition of appellant for fur
ther review overruled on May 13, 2004.  

No. A-04-024: State v. Witmer. Petition of appellant for fur
ther review overruled on July 14, 2004.  

No. A-04-050: State v. Martin. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-04-068: Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb.  
App. 499 (2004). Petition of appellant for further review over
ruled on May 24, 2004, as untimely filed.  

Nos. A-04-084 through A-04-086: State v. Eissler. Petitions 
of appellant for further review overruled on September 1, 2004.  

No. S-04-105: Pope v. Department of Corr. Servs. Petition 
of appellant for further review sustained on May 26, 2004.  

No. A-04-115: State v. Goings. Petition of appellant for fur
ther review overruled on May 24, 2004, as premature.  

No. A-04-115: State v. Goings. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-04-120: State v. Allen. Petition of appellant for further 
review overruled on August 16, 2004, as untimely filed.  

No. A-04-121: State v. Baker. Petition of appellant for further 
review overruled on April 14, 2004.  

No. A-04-132: State v. Lang. Petition of appellant for further 
review overruled on May 26, 2004.  

No. A-04-139: Tast v. Clark. Petition of appellant for further 
review overruled on June 23, 2004.  

No. A-04-141: State v. Uglow. Petition of appellant for fur
ther review overruled on May 13, 2004.  

No. A-04-145: Moore v. Hansen. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-04-163: State v. McCall. Petition of appellant for fur
ther review overruled on September 1, 2004.
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PETITIONS FOR FURTHER REVIEW

No. A-04-214: State v. Ziemelis. Petition of appellant for fur
ther review overruled on September 29, 2004.  

No. A-04-218: Mumin v. Clarke. Petition of appellant for 
further review overruled on July 14, 2004.  

No. A-04-354: State v. Ybarra. Petition of appellant for fur
ther review overruled on September 29, 2004.  

No. A-04-355: State v. Dill. Petition of appellant for further 
review overruled on September 22, 2004.  

No. A-04-360: State v. Silcock. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-04-375: Mumin v. Kenney. Petition of appellant for 
further review overruled on September 1, 2004.  

No. A-04-421: City of Lincoln v. Remmen. Petition of appel
lant for further review overruled on September 1, 2004.  

No. A-04-463: State v. Perez. Petition of appellant for further 
review overruled on September 22, 2004.  

No. A-04-5 11: Malchow v. Freeborn. Petition of appellant 
for further review overruled on July 26, 2004, as untimely filed.  

No. A-04-567: State v. Warner. Petition of appellant for fur
ther review overruled on September 22, 2004.  

No. A-04-577: State v. Thies. Petition of appellant for further 
review overruled on September 1, 2004.  

No. A-04-583: State ex rel. Hansen v. Department of Corr.  
Servs. Petition of appellant for further review overruled on 
September 1, 2004.  

No. A-04-606: State v. Garcia. Petition of appellant for fur
ther review overruled on September 1, 2004.  

No. A-04-612: Hansen v. Department of Corr. Servs.  
Petition of appellant for further review overruled on August 24, 
2004, as untimely filed.  

No. A-04-698: Caton v. Goracke. Petition of appellant for 
further review overruled on September 1, 2004.  

No. S-04-706: In re Interest of Rachel B. et al. Petition of 
appellant for further review sustained on September 22, 2004.
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LIST OF CASES NOT DESIGNATED 
FOR PERMANENT PUBLICATION 

No. A-01-288: Hall v. Hall. 04 NCA No. 30. Affirmed in 
part, affirmed in part as modified, vacated in part, and in part 
reversed and remanded with directions. Inbody, Judge.  

No. A-01-957: U.S. Bank Nat. Assn. v. Empire Park Joint 
Venture. 03 NCA No. 30. Affirmed in part, and in part reversed 
and remanded for further proceedings. Moore, Judge.  

No. A-01-961: Glaubius v. YMCA of Norfolk. 03 NCA No.  
38. Reversed and remanded for a new trial. Irwin, Chief Judge.  

No. A-01-1112: State v. Bostick. 03 NCA No. 31. Reversed 
and remanded for further proceedings. Irwin, Chief Judge.  

No. A-01-1174: State v. Trackwell. 03 NCA No. 39.  
Reversed and remanded for a new trial. Irwin, Chief Judge.  

No. A-01-1179: Wright v. Wright. 03 NCA No. 39.  
Affirmed as modified. Moore, Judge.  

No. A-01-1183: In re Estate of Nelsen. 04 NCA No. 4.  
Reversed and remanded for further proceedings. Irwin, Chief 
Judge.  

No. A-01-1205: Bosch v. Bosch. 03 NCA No. 26. Affirmed.  
Moore, Judge.  

No. A-01-1215: Schaub v. Settle. 03 NCA No. 27. Affirmed.  
Irwin, Chief Judge.  

No. A-01-1315: Pointe Partnership v. City of LaVista. 03 
NCA No. 35. Affirmed. Irwin, Chief Judge.  

No. A-01-1342: Quiroz v. Fife. 03 NCA No. 27. Affirmed.  
Carlson, Judge.  

No. A-01-1358: Oleson v. Physicians Mut. Ins. Co. 03 NCA 
No. 35. Affirmed. Carlson, Judge.  

No. A-01-1371: Johnson v. Bloemer. 03 NCA No. 50.  
Affirmed. Moore, Judge.  

Nos. A-01-1384, A-01-1385: In re Estate of Jefferson. 03 
NCA No. 25. Affirmed. Sievers, Judge.  

No. A-01-1391: Maas v. Maas. 03 NCA No. 28. Affirmed in 
part, and in part reversed and remanded with directions.  
Carlson, Judge.
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cxx CASES NOT DESIGNATED FOR PERMANENT PUBLICATION 

No. A-01-1398: American Nat. Bank v. Cutler. 03 NCA 
No. 35. Affirmed. Sievers, Judge.  

No. A-01-1416: Federle v. Willis. 03 NCA No. 35. Affirmed 
in part, affirmed in part as modified, reversed and vacated in 
part, and in part reversed and remanded with directions. Moore, 
Judge.  

No. A-01-1419: Sherman v. Board of Trustees. 03 NCA No.  
31. Affirmed and remanded for further proceedings. Irwin, Chief 
Judge.  

No. A-02-005: Kehn v. Anderson. 03 NCA No. 45. Reversed 
and remanded for a new trial. Buckley, District Judge, Retired.  

No. A-02-007: Freimuth v. Principal Mut. Life Ins. Co. 03 
NCA No. 37. Affirmed. Carlson, Judge.  

No. A-02-013: Lutz v. Lutz. 03 NCA No. 30. Affirmed in 
part, and in part reversed and remanded for further proceedings.  
Moore, Judge.  

No. A-02-031: Gartner v. Gartner. 03 NCA No. 25.  
Reversed and remanded. Inbody, Judge.  

No. A-02-035: Breitzman v. Nebraska Dept. of Corr. Servs.  
03 NCA No. 31. Reversed. Sievers, Judge.  

No. A-02-095: Allied Prop. & Cas. Co. v. Kreifels. 04 NCA 
No. 9. Reversed and remanded for further proceedings. Irwin, 
Chief Judge.  

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co. 03 
NCA No. 39. Affirmed as modified. Inbody, Judge.  

No. A-02-196: State v. Plymate. 03 NCA No. 35. Affirmed.  
Irwin, Chief Judge.  

No. A-02-203: Dohrman v. School Dist. No. 0025. 03 NCA 
No. 35. Reversed and remanded with directions. Carlson, Judge.  

No. A-02-231: McCarty v. McCarty. 03 NCA No. 39.  
Affirmed as modified. Inbody, Judge.  

No. A-02-236: Simunaci v. Marcotte Ins. Agency. 03 NCA 
No. 30. Affirmed. Hannon, Judge.  

No. A-02-263: Bruckner v. Civil Serv. Comm. of Douglas 
Cty. 03 NCA No. 41. Affirmed. Sievers, Judge.  

No. A-02-269: Serafini v. Serafini. 03 NCA No. 42.  
Affirmed as modified. Moore, Judge.  

No. A-02-287: Heffelbower v. City of Lincoln. 03 NCA No.  
42. Affirmed. Buckley, District Judge, Retired.
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No. A-02-292: Strong v. Neth. 03 NCA No. 27. Affirmed.  
Inbody, Judge.  

No. A-02-297: State v. Feldhacker. 03 NCA No. 35.  
Affirmed. Irwin, Chief Judge.  

No. A-02-308: White v. White. 03 NCA No. 41. Affirmed in 
part, and in part reversed and remanded for further proceedings.  
Irwin, Chief Judge.  

No. A-02-308: White v. White. 04 NCA No. 16. Motion for 
rehearing sustained. Judgment affirmed. Sievers, Judge.  

No. A-02-333: Ratigan v. Ratigan. 03 NCA No. 35.  
Affirmed as modified. Irwin, Chief Judge.  

No. A-02-340: Schmidt v. Dameron-Schmidt. 03 NCA No.  
41. Affirmed in part, and in part reversed and remanded with 
directions. Sievers, Judge.  

No. A-02-355: FirsTier Bank v. Lane. 03 NCA No. 49.  
Affirmed. Irwin, Chief Judge.  

No. A-02-382: Weber v. Demerath. 03 NCA No. 45. Appeal 
dismissed. Hannon, Judge.  

No. A-02-384: Boesiger v. Huber. 03 NCA No. 50. Reversed 
and remanded for a new trial. Hannon, Judge.  

No. A-02-396: Meyers v. Meyers. 04 NCA No. 4. Affirmed 
in part, and in part reversed. Inbody, Judge.  

No. A-02-404: In re Guardianship of Kaige W. 03 NCA 
No. 38. Affirmed. Carlson, Judge.  

No. A-02-409: Walter v. Savington. 03 NCA No. 43.  
Affirmed in part, and in part reversed and remanded with direc
tions. Inbody, Judge.  

No. A-02-416: In re Estate of Glynn. 04 NCA No. 6.  
Reversed and remanded for further proceedings. Inbody, Judge.  

Nos. A-02-429, A-02-695: In re Interest of Jedidiah P. 03 
NCA No. 28. Affirmed. Moore, Judge.  

No. A-02-444: Taylor v. Thomas. 03 NCA No. 35. Affirmed 
as modified, and cause remanded for further proceedings.  
Inbody, Judge.  

Nos. A-02-465, A-02-466: State v. Pearce. 03 NCA No. 45.  
Affirmed. Inbody, Judge.  

No. A-02-468: Meyer v. Broekemeier. 03 NCA No. 36.  
Affirmed. Sievers, Judge.
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No. A-02-547: Meylan Enters. v. W-S Indus. Servs. 04 
NCA No. 7. Affirmed. Hannon, Judge.  

No. A-02-553: State v. Gonzalez-Uribe. 03 NCA No. 51.  
Affirmed in part, and in part reversed and remanded for further 
proceedings. Irwin, Chief Judge.  

No. A-02-562: Hibler v. Hibler. 03 NCA No. 42. Affirmed.  
Moore, Judge.  

No. A-02-564: Christo v. Christo. 03 NCA No. 47. Affirmed 
as modified. Moore, Judge.  

No. A-02-592: Milner v. Milner. 03 NCA No. 25. Affirmed.  
Inbody, Judge.  

No. A-02-618: Copa v. Maher. 03 NCA No. 43. Affirmed.  
Irwin, Chief Judge.  

Nos. A-02-637, A-02-638: State v. Gardner. 03 NCA No.  
45. Affirmed. Sievers, Judge.  

No. A-02-641: Glenhaven Village, Inc. v. Kortmeyer. 03 
NCA No. 37. Reversed and remanded for a new trial on the issue 
of damages. Hannon, Judge.  

No. A-02-642: Cramm v. SDN Enters. 03 NCA No. 49.  
Affirmed. Buckley, District Judge, Retired.  

No. A-02-684: State v. Lupien. 03 NCA No. 50. Affirmed.  
Irwin, Chief Judge.  

No. A-02-707: Knoefler v. Wojtalewicz. 03 NCA No. 26.  
Affirmed. Moore, Judge.  

No. A-02-713: SapaNajin v. Clarke. 04 NCA No. 19.  
Reversed and remanded with directions. Irwin, Chief Judge.  

No. A-02-717: Hall v. Hall. 03 NCA No. 30. Affirmed in 
part, affirmed in part as modified, and in part reversed and 
remanded for further proceedings. Moore, Judge.  

No. A-02-737: LaBarge v. LaBarge. 03 NCA No. 51.  
Affirmed. Moore, Judge.  

No. A-02-762: Vanderpool v. Oakland Memorial Hosp.  
Dist. 04 NCA No. 16. Affirmed. Cassel, Judge.  

No. A-02-777: State v. Stooksbury. 03 NCA No. 51.  
Affirmed. Sievers, Judge.  

No. A-02-778: Sorber v. Brumbaugh. 04 NCA No. 13.  
Reversed and remanded with directions. Irwin, Chief Judge.  
Hannon, Judge, dissenting.
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Nos. A-02-779, A-02-1247: In re Interest of Cortisha A. et 
al. 03 NCA No. 25. Reversed and remanded for further pro
ceedings. Inbody, Judge.  

No. A-02-789: Saint Elizabeth Comm. Health Ctr. v.  
Penrod. 04 NCA No. 20. Affirmed. Moore, Judge.  

No. A-02-793: Mendlik v. Board of Adj. for City of West 
Point. 04 NCA No. 14. Reversed and remanded with directions.  
Irwin, Chief Judge.  

No. A-02-803: Ganyo v. O'Neill. 04 NCA No. 2. Affirmed in 
part as modified, and in part dismissed. Inbody, Judge.  

No. A-02-8 11: Hansen v. Melia. 03 NCA No. 25. Affirmed.  
Moore, Judge.  

No. A-02-832: Camp v. Camp. 03 NCA No. 50. Affirmed as 
modified. Sievers, Judge.  

No. A-02-837: State v. Relford. 04 NCA No. 12. Affirmed.  
Moore, Judge.  

No. A-02-848: Cox v. Fisk. 03 NCA No. 30. Affirmed.  
Sievers, Judge.  

No. A-02-852: Conradi v. Eggers Consulting Co. 04 NCA 
No. 2. Affirmed. Carlson, Judge.  

No. A-02-867: Bowers v. Neth. 03 NCA No. 25. Appeal dis
missed. Inbody, Judge.  

No. A-02-888: State v. Hayes. 03 NCA No. 27. Affirmed.  
Sievers, Judge.  

Nos. A-02-893, A-02-894: Marston v. Selser Two, Inc. 03 
NCA No. 51. Reversed and remanded with direction. Buckley, 
District Judge, Retired.  

No. A-02-91 1: Zierke v. VanHoosen. 03 NCA No. 49.  
Affirmed. Buckley, District Judge, Retired.  

No. A-02-928: Stockwell-Davies v. The Larson Company.  
03 NCA No. 38. Affirmed in part, and in part reversed and 
remanded with directions. Hannon, Judge.  

No. A-02-933: State v. Miner. 04 NCA No. 20. Affirmed.  
Inbody, Judge.  

No. A-02-934: Hayes v. Department of Motor Vehicles. 03 
NCA No. 50. Reversed and remanded. Inbody, Judge.  

No. A-02-936: Cole v. State. 04 NCA No. 24. Reversed and 
remanded for further proceedings. Carlson, Judge.
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No. A-02-949: State v. Low. 03 NCA No. 36. Affirmed.  
Carlson, Judge.  

No. A-02-961: In re Application of Peoples Natural Gas. 04 
NCA No. 14. Affirmed in part, and in part vacated. Sievers, 
Judge.  

No. A-02-962: State v. Neville. 04 NCA No. 33. Affirmed.  
Irwin, Chief Judge.  

No. A-02-970: Freeman v. Griffin. 04 NCA No. 17.  
Affirmed. Cassel, Judge.  

No. A-02-971: Urbank v. Urbank. 04 NCA No. 27.  
Affirmed. Inbody, Judge.  

No. A-02-973: Belitz v. Belitz. 03 NCA No. 28. Affirmed.  
Sievers, Judge.  

No. A-02-975: J.S.P.R. Enters. v. S & B Inc. 04 NCA No. 4.  
Affirmed. Sievers, Judge.  

No. A-02-995: Worthon v. Southeast Community College.  
04 NCA No. 15. Affirmed. Carlson, Judge.  

No. A-02-999: Stoller v. NWE Homeowners' Assn. 04 NCA 
No. 20. Affirmed. Moore, Judge.  

No. A-02-1000: Ramos v. Neth. 03 NCA No. 43. Affirmed.  
Sievers, Judge.  

No. A-02-1001: Henson v. Henson. 03 NCA No. 27.  
Affirmed in part, and in part reversed and remanded with direc
tions. Sievers, Judge.  

Nos. A-02-1008, A-02-1296: State v. Harper. 03 NCA No.  
41. Reversed and remanded for a new trial. Irwin, Chief Judge.  

No. A-02-1012: Reeg v. Leal. 04 NCA No. 27. Affirmed.  
Irwin, Chief Judge.  

No. A-02-1020: Santo v. Neth. 04 NCA No. 16. Affirmed.  
Cassel, Judge.  

No. A-02-1033: Stauffer v. Stauffer. 04 NCA No. 24.  
Reversed and remanded for further proceedings. Inbody, Judge.  

No. A-02-1035: State v. Sobey. 04 NCA No. 6. Affirmed.  
Inbody, Judge.  

No. A-02-1043: State v. Green. 04 NCA No. 24. Affirmed.  
Irwin, Chief Judge.  

No. A-02-1047: State v. Wagner. 03 NCA No. 30. Affirmed.  
Inbody, Judge.
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No. A-02-1054: Olson v. Olson. 04 NCA No. 11. Affirmed as 
modified. Moore, Judge.  

No. A-02-1055: Vagts v. Vagts. 04 NCA No. 6. Affirmed in 
part as modified, and in part reversed and remanded. Inbody, 
Judge.  

Nos. A-02-1059, A-02-1060: State v. Williams. 03 NCA No.  
39. Affirmed. Irwin, Chief Judge.  

No. A-02-1062: Burks v. Nebraska Dept. of Corr. Servs.  
Appeals Bd. 03 NCA No. 51. Affirmed in part, and in part 
reversed and remanded with directions. Irwin, Chief Judge.  

No. A-02-1064: Brumm v. Brumm. 04 NCA No. 37.  
Affirmed in part, and in part reversed and remanded with direc
tions. Carlson, Judge.  

No. A-02-1065: Alsobrook v. Jim Earp Chrysler-Plymouth.  
04 NCA No. 14. Reversed and remanded. Sievers, Judge.  

No. A-02-1071: State v. Naber. 03 NCA No. 28. Affirmed in 
part, and in part reversed and remanded with directions to dis
miss. Inbody, Judge.  

No. A-02-1077: State v. Chapman. 03 NCA No. 30.  
Affirmed. Irwin, Chief Judge.  

No. A-02-1092: In re Interest of Demarcus E. & 
Shybretcha E. 03 NCA No. 26. Affirmed. Carlson, Judge.  

No. A-02-1097: Ritter v. Ritter. 03 NCA No. 51. Affirmed.  
Moore, Judge.  

No. A-02-1102: Fuentes v. Woodhouse Ford. 04 NCA No.  
23. Affirmed. Cassel, Judge.  

No. A-02-1117: State v. Lee. 04 NCA No. 13. Affirmed.  
Carlson, Judge.  

No. A-02-1126: In re Guardianship of Kath. 03 NCA No.  
39. Appeal dismissed, and cause remanded with directions.  
Moore, Judge.  

No. A-02-1127: Skalka v. Clay County. 03 NCA No. 44.  
Reversed. Inbody, Judge.  

Nos. A-02-1141 through A-02-1146: Ferden v. Sayler. 04 
NCA No. 19. Affirmed. Carlson, Judge.  

Nos. A-02-1166, A-02-1167: In re Interest of Ronald M. et 
al. 03 NCA No. 35. Affirmed. Carlson, Judge.  

No. A-02-1173: Martin v. Bonnevilla Homes. 03 NCA No.  
26. Affirmed. Carlson, Judge.
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No. A-02-1175: Hoberman Realty v. Lamar Advertising 
Co. 04 NCA No. 24. Affirmed in part, and in part reversed and 
remanded for further proceedings. Irwin, Chief Judge.  

No. A-02-1185: Somjana v. Somjana. 04 NCA No. 22.  
Affirmed. Cassel, Judge.  

No. A-02-1186: Gaspar v. IBP, inc. 03 NCA No. 26.  
Affirmed in part, and in part reversed and remanded. Irwin, 
Chief Judge.  

Nos. A-02-1196 through A-02-1198: In re Interest of 
Michael B. et al. 03 NCA No. 30. Affirmed. Inbody, Judge.  

No. A-02-1237: State v. Patterson. 04 NCA No. 21.  
Affirmed. Irwin, Chief Judge.  

No. A-02-1244: Leonard v. Gross. 04 NCA No. 17.  
Affirmed. Irwin, Chief Judge.  

No. A-02-1245: In re Interest of Misty M. 03 NCA No. 26.  
Affirmed. Carlson, Judge.  

No. A-02-1254: In re Guardianship of Brooke M. 03 NCA 
No. 35. Affirmed. Irwin, Chief Judge.  

No. A-02-1255: Mason v. Mason. 04 NCA No. 27. Reversed 
and remanded with directions. Sievers, Judge.  

No. A-02-1257: Bischoff v. Bischoff. 04 NCA No. 9.  
Affirmed as modified. Moore, Judge.  

No. A-02-1260: State v. Conn. 03 NCA No. 44. Affirmed.  
Moore, Judge.  

No. A-02-1261: State v. Swift. 03 NCA No. 35. Affirmed.  
Moore, Judge.  

No. A-02-1271: State v. Barker. 03 NCA No. 39. Affirmed.  
Sievers, Judge.  

No. A-02-1276: Kotinek v. Willard. 04 NCA No. 40.  
Affirmed. Inbody, Judge.  

No. A-02-1289: In re Interest of Oberuch. 03 NCA No. 30.  
Affirmed. Irwin, Chief Judge.  

No. A-02-1290: State v. Troyer. 03 NCA No. 30. Affirmed.  
Inbody, Judge.  

No. A-02-1301: Figures v. Nebraska Dept. of Corr. Servs.  
03 NCA No. 30. Reversed. Sievers, Judge.  

No. A-02-1307: State v. Wiese. 04 NCA No. 36. Affirmed.  
Inbody, Judge.
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No. A-02-131 1: Hecht v. Hecht. 03 NCA No. 49. Reversed 
and remanded in part for further proceedings, and in part 
vacated. Buckley, District Judge, Retired.  

No. A-02-1321: In re Interest of David H. 04 NCA No. 6.  
Affirmed. Inbody, Judge.  

No. A-02-1323: State v. Smith. 03 NCA No. 35. Affirmed.  
Carlson, Judge.  

No. A-02-1326: Brunner v. Brunner. 04 NCA No. 24.  
Affirmed as modified. Sievers, Judge.  

No. A-02-1328: Fencl v. Fencl. 03 NCA No. 35. Affirmed as 
modified. Moore, Judge.  

No. A-02-1330: Wakefield v. Vickers, Inc. 03 NCA No. 25.  
Affirmed. Sievers, Judge.  

No. A-02-1334: State v. Waadah. 03 NCA No. 30. Affirmed.  
Sievers, Judge.  

No. A-02-1376: State v. Birdine. 03 NCA No. 44. Affirmed.  
Moore, Judge.  

No. A-02-1380: Wiese v. Wiese. 04 NCA No. 30. Affirmed.  
Carlson, Judge.  

No. A-02-1389: State v. Cushing. 04 NCA No. 1. Affirmed.  
Inbody, Judge.  

No. A-02-1392: Grillot v. Grillot. 04 NCA No. 24. Affirmed 
in part, and in part vacated. Irwin, Chief Judge.  

No. A-02-1401: Roberts v. Hoeft. 04 NCA No. 20. Order 
vacated. Carlson, Judge.  

No. A-02-1410: Lee v. Lee. 03 NCA No. 38. Affirmed.  
Carlson, Judge.  

No. A-02-1411: Jensen v. Insur, Inc. 04 NCA No. 40.  
Affirmed. Moore, Judge.  

No. A-02-1421: State v. Conn. 03 NCA No. 41. Affirmed in 
part, and in part reversed. Moore, Judge.  

No. A-02-1422: State v. Gossett. 04 NCA No. 11. Affirmed 
in part, and in part reversed and remanded with directions.  
Irwin, Chief Judge.  

No. A-02-1437: Stanley v. Coca-Cola Enters. 03 NCA No.  
45. Affirmed. Buckley, District Judge, Retired.  

No. A-02-1438: McKillip v. NCA Headstart. 03 NCA No.  
31. Affirmed. Carlson, Judge.
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No. A-02-1441: State v. Rogman. 04 NCA No. 4. Affirmed.  
Buckley, District Judge, Retired.  

No. A-02-1446: Schafer v. Board of Regents. 04 NCA No.  
21. Affirmed. Moore, Judge.  

No. A-02-1448: Castro v. IBP, inc. 03 NCA No. 41.  
Affirmed in part, and in part reversed. Inbody, Judge.  

No. A-02-1455: State v. Holroyd. 04 NCA No. 27. Order 
vacated, and cause remanded with directions. Carlson, Judge.  

Nos. A-02-1464, A-02-1465: In re Interest of Kathryn V. & 
William V. 03 NCA No. 35. Affirmed. Carlson, Judge.  

No. A-02-1468: Sargent v. Sargent. 04 NCA No. 29.  
Reversed and remanded with directions. Carlson, Judge.  

No. A-02-1477: T & M Electric v. Hupp. 04 NCA No. 22.  
Affirmed in part, and in part reversed. Cassel, Judge.  

No. A-02-1482: State v. Smith. 03 NCA No. 47. Affirmed.  
Inbody, Judge.  

Nos. A-02-1484 through A-02-1486: State v. Cooper. 03 
NCA No. 47. Affirmed in part, and in part vacated and remanded 
with directions. Sievers, Judge.  

No. A-02-1490: State v. Bearshield. 04 NCA No. 10.  
Affirmed. Carlson, Judge.  

No. A-02-1498: Allen v. Allen. 04 NCA No. 2. Vacated in 
part, and in part reversed and remanded with directions to dis
miss. Buckley, District Judge, Retired.  

No. A-02-1501: Mengler v. Miller. 04 NCA No. 11.  
Affirmed. Carlson, Judge.  

No. A-03-001: Muhlbach v. Muhlbach. 04 NCA No. 35.  
Affirmed. Moore, Judge.  

No. A-03-006: Community Memorial Hosp. v. Humboldt 
Healthcare. 04 NCA No. 39. Reversed and remanded for fur
ther proceedings. Carlson, Judge.  

No. A-03-031: State on behalf of Rutt v. Ladd. 04 NCA No.  
13. Reversed and vacated. Sievers, Judge.  

No. A-03-033: State v. Jim. 04 NCA No. 25. Affirmed.  
Inbody, Judge.  

No. A-03-041: State v. Hicks. 03 NCA No. 30. Affirmed.  
Irwin, Chief Judge.
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No. A-03-057: State v. Huber. 04 NCA No. 14. Affirmed in 
part, and in part sentence vacated and cause remanded for resen
tencing. Inbody, Judge.  

No. A-03-067: Hamilton v. Dworak Plumbing. 04 NCA No.  
35. Affirmed. Moore, Judge.  

No. A-03-077: State on behalf of Score v. Bidwell. 04 NCA 
No. 24. Reversed and remanded for further proceedings. Cassel, 
Judge.  

No. A-03-084: RDO Fin. Servs. Co. v. Richardson. 04 NCA 
No. 33. Reversed and remanded for further proceedings. Moore, 
Judge.  

No. A-03-088: State v. Burrell. 04 NCA No. 19. Affirmed.  
Carlson, Judge.  

No. A-03-094: In re Guardianship of Lienemann. 04 NCA 
No. 10. Reversed and remanded with directions. Irwin, Chief 
Judge.  

No. A-03-098: Knittel v. State. 04 NCA No. 40. Affirmed in 
part, and in part reversed and remanded. Irwin, Chief Judge.  

No. A-03-101: Omaha Elec. Servs. v. Waschinek. 04 NCA 
No. 39. Affirmed. Irwin, Chief Judge.  

No. A-03-103: State v. Slavicek. 04 NCA No. 12. Affirmed.  
Carlson, Judge.  

No. A-03-104: Nielsen v. Nielsen. 04 NCA No. 29. Reversed 
and remanded for further proceedings. Sievers, Judge.  

No. A-03-106: Jeffrey Lake Dev. v. Central Nebraska 
Public Power. 04 NCA No. 40. Reversed and remanded for fur
ther proceedings. Cassel, Judge.  

No. A-03-115: In re Interest of Austin B. 04 NCA No. 1.  
Affirmed. Inbody, Judge.  

No. A-03-121: Guenther v. Praest. 04 NCA No. 39.  
Reversed and remanded with directions. Cassel, Judge.  

No. A-03-129: Village Realty Co. v. Alltel 
Communications. 04 NCA No. 39. Affirmed. Cassel, Judge.  

No. A-03-130: State v. Al-Sayagh. 04 NCA No. 22.  
Affirmed. Inbody, Judge.  

Nos. A-03-131, A-03-303: State v. Nelson. 04 NCA No. 22.  
Appeal in No. A-03-131 affirmed in part, and in part reversed 
and remanded. Appeal in No. A-03-303 dismissed. Sievers, 
Judge.
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No. A-03-134: Midwest Fitness Sys. v. J.C. Penney Co. 04 
NCA No. 39. Affirmed. Moore, Judge.  

No. A-03-137: In re Interest of Jade S. et al. 03 NCA No.  
51. Affirmed. Irwin, Chief Judge.  

No. A-03-144: School Dist. No. 20 of Dawson Cty. v.  
Trader Farms. 04 NCA No. 31. Affirmed. Cassel, Judge.  

No. A-03-145: Samuelson v. AMCO Ins. Co. 04 NCA No.  
33. Reversed and remanded with directions. Sievers, Judge.  

No. A-03-146: Bobyarchick v. Bobyarchick Maradie. 03 
NCA No. 51. Reversed and remanded for further proceedings.  
Per Curiam. Irwin, Chief Judge, dissenting.  

No. A-03-148: State v. Grasso. 04 NCA No. 19. Affirmed.  
Moore, Judge.  

No. A-03-158: State v. Fahrnbruch. 04 NCA No. 14.  
Affirmed. Carlson, Judge.  

No. A-03-166: State on behalf of Bengtson v. Mottl. 04 
NCA No. 29. Affirmed as modified. Sievers, Judge.  

No. A-03-177: Perrone v. Mid-America Fin. Invest. Corp.  
04 NCA No. 37. Affirmed. Irwin, Chief Judge.  

No. A-03-186: Nelson v. Nelson. 04 NCA No. 15. Affirmed 
in part as modified, and in part reversed and remanded with 
directions. Irwin, Chief Judge.  

No. A-03-193: Araujo v. IBP, inc. 04 NCA No. 6. Affirmed.  
Carlson, Judge.  

No. A-03-194: Vogl v. Crest View Care Center. 03 NCA 
No. 51. Affirmed. Carlson, Judge.  

No. A-03-216: Kelley v. Hearthstone Homes. 04 NCA No.  
36. Affirmed. Sievers, Judge.  

No. A-03-218: State v. Grot. 03 NCA No. 47. Reversed and 
remanded with directions to dismiss. Hannon, Judge.  

No. A-03-220: Bevan v. Bevan. 04 NCA No. 37. Affirmed.  
Inbody, Judge.  

Nos. A-03-236 through A-03-238: State v. Green. 04 NCA 
No. 10. Affirmed. Carlson, Judge.  

No. A-03-240: Wattles v. Jex. 04 NCA No. 37. Affirmed in 
part, and in part vacated and set aside. Cassel, Judge.  

No. A-03-250: State v. Burnett. 04 NCA No. 6. Affirmed.  
Moore, Judge.
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No. A-03-251: State v. Muhs. 04 NCA No. 22. Affirmed.  
Moore, Judge.  

No. A-03-262: Lorimer v. Good Samaritan Health Sys. 04 
NCA No. 39. Affirmed. Sievers, Judge.  

No. A-03-263: Bohlmann v. Bohlmann. 04 NCA No. 37.  
Appeal dismissed. Cassel, Judge.  

No. A-03-269: Sampson v. Lincoln Plating Co. 04 NCA No.  
6. Affirmed. Irwin, Chief Judge.  

No. A-03-270: One/net Inc. v. Landmark Mgmt. Group. 04 
NCA No. 21. Affirmed as modified. Sievers, Judge.  

No. A-03-272: Blundell v. Blundell. 04 NCA No. 33.  
Affirmed. Moore, Judge.  

No. A-03-275: State v. Vaughn. 04 NCA No. 20. Reversed 
and remanded for further proceedings. Inbody, Judge.  

No. A-03-276: Beaman v. Federated Ins. Co. 04 NCA No.  
2. Reversed and remanded with directions. Sievers, Judge.  

No. A-03-288: State v. Fair. 04 NCA No. 16. Affirmed.  
Sievers, Judge.  

No. A-03-292: State v. Miller. 04 NCA No. 4. Affirmed.  
Sievers, Judge.  

No. A-03-297: State v. Banes. 04 NCA No. 11. Reversed and 
remanded with directions. Carlson, Judge.  

No. A-03-301: State v. Bradley. 04 NCA No. 33. Affirmed.  
Carlson, Judge.  

No. A-03-308: Van Dewark v. Hoffman. 04 NCA No. 37.  
Affirmed. Moore, Judge.  

No. A-03-318: In re Conservatorship of Wolski. 04 NCA 
No. 11. Affirmed. Carlson, Judge.  

No. A-03-319: Robertson v. Reicks. 04 NCA No. 34.  
Affirmed. Sievers, Judge.  

No. A-03-320: In re Interest of Kennith L. 04 NCA No. 7.  
Affirmed. Irwin, Chief Judge.  

No. A-03-327: State v. Hill. 04 NCA No. 36. Affirmed in 
part, and in part reversed and remanded with directions. Cassel, 
Judge.  

No. A-03-331: State v. Delgado. 04 NCA No. 7. Affirmed.  
Sievers, Judge.  

No. A-03-335: Fraternal Order of Police v. County of 
Douglas. 04 NCA No. 36. Affirmed. Sievers, Judge.
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No. A-03-341: Lela L. v. Roger L. 04 NCA No. 7. Affirmed.  
Moore, Judge.  

No. A-03-343: State v. Cody. 04 NCA No. 7. Affirmed.  
Irwin, Chief Judge.  

No. A-03-355: In re Interest of Daniel B. 04 NCA No. 13.  
Affirmed. Buckley, District Judge, Retired.  

No. A-03-370: Romero v. Meco-Henne Contracting. 04 
NCA No. 7. Affirmed. Irwin, Chief Judge.  

No. A-03-382: Hemmer v. Hemmer. 04 NCA No. 37.  
Affirmed as modified. Inbody, Judge.  

No. A-03-383: State v. King. 04 NCA No. 10. Affirmed.  
Carlson, Judge.  

No. A-03-393: Medical Enters. v. City of Lincoln. 04 NCA 
No. 39. Affirmed. Inbody, Judge.  

No. A-03-395: Consolidated Nutrition v. Mackeprang. 04 
NCA No. 27. Affirmed. Sievers, Judge.  

No. A-03-412: In re Interest of Hamilton. 04 NCA No. 1.  
Affirmed. Carlson, Judge.  

No. A-03-413: Ehrman v. Ehrman. 03 NCA No. 50.  
Reversed and remanded with directions. Inbody, Judge.  

No. A-03-415: Sousek v. Sousek. 04 NCA No. 27. Affirmed.  
Buckley, District Judge, Retired.  

No. A-03-424: In re Guardianship & Conservatorship of 
Taya S. 04 NCA No. 34. Reversed and remanded with direc
tions. Moore, Judge.  

No. A-03-437: Gaston v. Gaston. 04 NCA No. 36. Amended 
dissolution decree vacated. Original dissolution decree rein
stated as modified. Inbody, Judge.  

No. A-03-45 1: City of Bellevue v. Engler. 04 NCA No. 39.  
Affirmed in part, and in part remanded with directions. Sievers, 
Judge.  

No. A-03-453: Janky v. Alegent Health-Bergan Mercy 
Health Sys. 04 NCA No. 35. Affirmed. Sievers, Judge.  

No. A-03-465: State v. Luebbert. 04 NCA No. 14. Reversed 
and remanded for a new trial. Hannon, Judge. Carlson, Judge, 
dissenting.  

No. A-03-472: Jelden v. Gardiner & Co. 03 NCA No. 50.  
Affirmed. Carlson, Judge.
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No. A-03-474: Brown v. Republican Valley Windworks. 04 
NCA No. 38. Affirmed. Inbody, Judge.  

No. A-03-484: State v. Lohman. 04 NCA No. 24. Affirmed.  
Carlson, Judge.  

No. A-03-489: Geyer v. Florine's Inc. 04 NCA No. 30.  
Affirmed. Irwin, Chief Judge.  

No. A-03-493: Regnas v. Regnas. 04 NCA No. 24. Affirmed.  
Irwin, Chief Judge.  

No. A-03-499: State v. Thompson. 04 NCA No. 12.  
Affirmed. Sievers, Judge.  

No. A-03-502: Widtfeldt v. Eaton Corp. 03 NCA No. 51.  
Affirmed in part, and in part reversed. Irwin, Chief Judge.  

No. A-03-503: Picard v. Allmerica Fin. Life Ins. & Annuity 
Co. 04 NCA No. 36. Reversed and remanded for further pro
ceedings. Inbody, Judge.  

No. A-03-504: State v. Rose. 04 NCA No. 40. Sentence 
vacated, and cause remanded for resentencing. Sievers, Judge.  
Carlson, Judge, dissenting.  

No. A-03-508: State v. Brown. 04 NCA No. 16. Affirmed.  
Moore, Judge.  

No. A-03-5 11: In re Guardianship & Conservatorship of 
Gorman. 04 NCA No. 12. Affirmed. Moore, Judge.  

No. A-03-512: In re Interest of Toby D. 04 NCA No. 15.  
Affirmed. Irwin, Chief Judge.  

No. A-03-520: Dillon v. Vigus-Dillon. 04 NCA No. 9.  
Affirmed in part, and in part reversed and remanded with direc
tions. Sievers, Judge.  

No. A-03-523: State v. Badger. 04 NCA No. 25. Affirmed.  
Moore, Judge.  

Nos. A-03-529 through A-03-531: In re Interest of Adrian 
C. et al. 04 NCA No. 8. Affirmed. Inbody, Judge.  

No. A-03-532: In re Adoption of Myranda B. 04 NCA No.  
24. Affirmed. Carlson, Judge.  

No. A-03-549: Baumbach v. Hauxwell. 04 NCA No. 38.  
Reversed and remanded with directions. Moore, Judge.  

No. A-03-550: Rogokos v. Rogokos. 04 NCA No. 41.  
Affirmed in part, and in part reversed. Carlson, Judge.  

No. A-03-558: Simones v. Simones. 04 NCA No. 19.  
Affirmed. Carlson, Judge.
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No. A-03-559: Bartels v. Bartels. 04 NCA No. 25. Affirmed.  
Irwin, Chief Judge.  

No. A-03-562: Weiler v. Square D Co. 04 NCA No. 21.  
Reversed and remanded with directions. Irwin, Chief Judge.  

No. A-03-572: In re Interest of Karly E. 04 NCA No. 21.  
Affirmed in part, and in part vacated. Irwin, Chief Judge.  

No. A-03-579: State v. Aaron. 04 NCA No. 24. Reversed and 
remanded with directions. Irwin, Chief Judge.  

No. A-03-61 1: Schnell v. Schnell. 04 NCA No. 14. Affirmed 
as modified. Sievers, Judge.  

No. A-03-628: In re Interest of Samantha T. et al. 04 NCA 
No. 11. Affirmed. Inbody, Judge.  

Nos. A-03-632 through A-03-634: State v. Sundberg. 03 
NCA No. 37. Reversed and remanded for further proceedings.  
Sievers, Judge.  

No. A-03-637: State v. Huffman. 04 NCA No. 27. Affirmed.  
Cassel, Judge.  

No. A-03-647: State v. Marty. 04 NCA No. 36. Affirmed.  
Irwin, Chief Judge.  

No. A-03-656: State v. Cutshall. 04 NCA No. 39. Affirmed.  
Irwin, Chief Judge.  

No. A-03-657: State v. Houpt. 04 NCA No. 22. Affirmed.  
Moore, Judge.  

No. A-03-660: In re Interest of Zachariah R. 04 NCA No.  
22. Affirmed. Inbody, Judge.  

No. A-03-665: In re Interest of Alexander K. 04 NCA No.  
8. Reversed. Sievers, Judge. Moore, Judge, dissenting.  

No. A-03-672: State v. Moses. 04 NCA No. 15. Affirmed.  
Sievers, Judge.  

No. A-03-673: State v. Jackson. 04 NCA No. 39. Affirmed in 
part, and in part reversed. Irwin, Chief Judge.  

No. A-03-678: Young v. Young. 04 NCA No. 14. Affirmed as 
modified. Cassel, Judge.  

No. A-03-682: Kortum v. Kortum. 04 NCA No. 25.  
Affirmed. Per Curiam. Sievers, Judge, dissenting.  

No. A-03-705: Jensen v. Titus. 04 NCA No. 41. Affirmed in 
part, and in part reversed and remanded with direction to dis
miss. Cassel, Judge.
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Nos. A-03-718, A-03-919: In re Interest of Emmery L. 04 
NCA No. 33. Judgment in No. A-03-718 affirmed. Order in No.  
A-03-919 vacated, and appeal dismissed. Sievers, Judge.  

Nos. A-03-719, A-03-720, A-03-920, A-03-921: In re 
Interest of Marissa I. & Gavin I. 04 NCA No. 33. Judgment in 
Nos. A-03-719 and A-03-720 reversed. Order in Nos. A-03-920 
and A-03-921 vacated, and appeals dismissed. Sievers, Judge.  

No. A-03-725: In re Estate of Jelinek. 04 NCA No. 28.  
Affirmed. Sievers, Judge.  

No. A-03-729: State v. Flowers. 04 NCA No. 30. Affirmed.  
Inbody, Judge.  

No. A-03-734: State v. Gonzales. 04 NCA No. 39. Affirmed.  
Carlson, Judge.  

No. A-03-757: In re Interest of Larisa S. et al. 04 NCA No.  
19. Affirmed. Carlson, Judge.  

No. A-03-763: Delano v. Delano. 04 NCA No. 37. Affirmed.  
Carlson, Judge.  

No. A-03-766: In re Interest of Wesley S. 04 NCA No. 20.  
Affirmed. Moore, Judge.  

No. A-03-776: McDonald v. Vlasic Food Co. 04 NCA No.  
25. Affirmed. Buckley, District Judge, Retired.  

No. A-03-787: State v. Nichols. 04 NCA No. 16. Affirmed.  
Carlson, Judge.  

No. A-03-788: State v. Huff. 04 NCA No. 20. Affirmed.  
Carlson, Judge.  

No. A-03-798: Monnier v. American Fam. Ins. Group. 04 
NCA No. 39. Appeal dismissed. Sievers, Judge.  

No. A-03-813: In re Interest of Tierra 0. 04 NCA No. 31.  
Affirmed. Cassel, Judge.  

No. A-03-832: Weiss v. Cin. 04 NCA No. 9. Appeal dis
missed. Sievers, Judge.  

No. A-03-857: State v. Trusler. 04 NCA No. 22. Affirmed.  
Carlson, Judge.  

No. A-03-883: State v. Hirsch. 04 NCA No. 17. Affirmed.  
Sievers, Judge.  

No. A-03-899: Wagner v. Wagner. 04 NCA No. 35.  
Affirmed. Carlson, Judge.
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No. A-03-912: In re Interest of Caleb H. & Savannah H. 04 
NCA No. 15. Affirmed in part, and in part reversed and 
remanded with directions. Inbody, Judge.  

No. A-03-966: State v. Hernandez. 04 NCA No. 34.  
Affirmed. Cassel, Judge.  

No. A-03-971: Zoucha v. Touch of Class Lounge. 04 NCA 
No. 19. Affirmed. Carlson, Judge.  

No. A-03-986: In re Interest of Emma B. 04 NCA No. 28.  
Reversed. Sievers, Judge.  

No. A-03-1017: State v. Hittle. 04 NCA No. 33. Affirmed.  
Irwin, Chief Judge.  

No. A-03-1024: Kaltsounis v. Chappelear. 04 NCA No. 39.  
Affirmed. Irwin, Chief Judge.  

No. A-03-1035: Martin v. Martin. 04 NCA No. 41.  
Reversed and remanded with directions to dismiss. Carlson, 
Judge.  

No. A-03-1046: State v. Petty. 04 NCA No. 31. Affirmed.  
Moore, Judge.  

No. A-03-1048: In re Guardianship of Heather L. 04 NCA 
No. 39. Affirmed. Moore, Judge.  

No. A-03-1049: Nielsen v. Nielsen. 04 NCA No. 29.  
Affirmed. Sievers, Judge.  

No. A-03-1057: Mort v. Mort. 04 NCA No. 39. Affirmed as 
modified. Carlson, Judge. Sievers, Judge, concurring.  

No. A-03-1066: In re Guardianship & Conservatorship of 
Bourn. 04 NCA No. 41. Affirmed. Cassel, Judge.  

Nos. A-03-1077, A-03-1078: In re Interest of Brieanna S. & 
Brodie S. 04 NCA No. 35. Affirmed. Irwin, Chief Judge.  

No. A-03-1088: Howard v. Howard. 04 NCA No. 34.  
Affirmed. Inbody, Judge.  

No. A-03-1095: Schnase v. Schnase. 04 NCA No. 39.  
Affirmed. Moore, Judge.  

No. A-03-1098: State v. Falcon. 04 NCA No. 24. Affirmed.  
Irwin, Chief Judge.  

No. A-03-1119: State v. Garcia. 04 NCA No. 37. Affirmed.  
Moore, Judge.  

No. A-03-1141: Stanfill v. Hansen Transfer. 04 NCA No.  
33. Affirmed. Carlson, Judge.
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Nos. A-03-1142, A-03-1166: Cramm v. Cramm. 04 NCA 
No. 36. Affirmed. Irwin, Chief Judge.  

No. A-03-1144: In re Interest of Cody S. 04 NCA No. 34.  
Affirmed. Carlson, Judge.  

No. A-03-1165: Watson v. Watson. 04 NCA No. 31.  
Affirmed as modified, and cause remanded with directions.  
Carlson, Judge.  

No. A-03-1195: Antonio C. v. Melissa B. 04 NCA No. 39.  
Affirmed. Carlson, Judge.  

No. A-03-1214: In re Interest of Rachel L. 04 NCA No. 33.  
Affirmed in part, and in part dismissed. Carlson, Judge.  

No. A-03-1247: Nelsen v. Arrow Distributing. 04 NCA No.  
36. Affirmed. Irwin, Chief Judge.  

No. A-03-1271: State v. Chrisman. 04 NCA No. 37.  
Sentences modified. Carlson, Judge.  

No. A-03-1274: Britt v. B A Masonry. 04 NCA No. 34.  
Affirmed. Sievers, Judge.  

No. A-04-025: Blank v. Ballantyne of Omaha. 04 NCA No.  
39. Remanded for further proceedings. Irwin, Chief Judge.  

No. A-04-060: State v. Arellano. 04 NCA No. 21. Affirmed.  
Carlson, Judge.  

No. A-04-351: Strunk v. Chromy-Strunk. 04 NCA No. 40.  
Reversed. Carlson, Judge.
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1. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there
from, but does not accept as true the conclusions of the pleader.  

2. _ : _ : _ . In reviewing a ruling on a general demurrer, an appellate court can
not assume the existence of a fact not alleged, make factual findings to aid the plead
ing, or consider evidence which might be adduced at trial.  

3. Judgments: Appeal and Error. As to questions of law, an appellate court has an 
obligation to reach a conclusion independent from a trial court's conclusion in a 
judgment under review.  

4. Demurrer. When a demurrer is interposed stating several grounds, the court sustain
ing the demuner should specify the grounds upon which it is sustained.  

5. Debtors and Creditors: Garnishment. It is unlawful for any creditor to sell, assign, 
transfer, or by any means dispose of any such claim, book account, bill, or debt of any 
name or nature whatever, to any person or persons, firm, corporation or institution, or 
to institute or prosecute any suit or action for any such claim or debt by any process 
seeking to garnish the wages of such person or persons earned within 60 days prior to 
the commencement of such proceeding, for the purpose of avoiding the effect of the 
laws of the State of Nebraska concerning exemptions.  

6. Pleadings: Demurrer. A demurrer goes only to those defects which appear on the 
face of the petition and where the alleged defect does not appear on the face of the 
petition, it becomes an affirmative defense which must be raised by the party seeking 
the benefit of the defect.  

Appeal from the District Court for Lancaster County: STEVEN 
D. BURNS, Judge. Reversed and remanded for further proceedings.  

William E. Zaleski, pro se.  

William M. Wroblewski for appellee Collection Bureau of 
Grand Island.
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Don Stenberg, Attorney General, Amber Fae Herrick, and 
Linda L. Willard for appellees James F. Worster and Nebraska 
Department of Correctional Services.  

Donald J. Pavelka, Jr., and Matthew E. Eck, of Locher, Cellilli, 
Pavelka & Dostal, L.L.C., for appellees Kathryn Potter and Wells 
Fargo Bank.  

IRWIN, Chief Judge, and CARLSON and MOORE, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

William E. Zaleski appeals from an order of the district court 
for Lancaster County dismissing Zaleski's petition upon granting 
the following defendants' demurrers: Collection Bureau of Grand 
Island, Inc. (Bureau); James F. Worster; Nebraska Department of 
Correctional Services (DCS); Kathryn Potter; and Wells Fargo 
Bank (WFB). Zaleski contends that he did plead sufficient facts to 
state a cause of action. For the reasons stated herein, we reverse 
the district court's order sustaining the demurrers and remand the 
case for further proceedings.  

II. BACKGROUND 
On November 7, 2000, Zaleski filed a petition alleging that the 

Bureau on "September 22, 1999, instituted or prosecuted an 
action to collect upon their judgments against [Zaleski] in the 
[c]ounty [c]ourt of Lancaster County . . . to seize or garnish the 
wages [Zaleski] earned within 60 days prior to the commence
ment of said proceeding." Zaleski further alleged that the Bureau 
filed its garnishment action for "the purpose of avoiding the effect 
of the laws of the State of Nebraska concerning exemptions, in 
violation of Neb.Rev.Stat. §25-1560 (Reissue 1995)." 

Zaleski alleged that Worster, an employee of DCS, answered 
interrogatories sent to him from the Bureau. Worster indicated in 
his answers that Zaleski had money in a bank account. It is by 
this action that Zaleski alleges Worster and DCS "aided, assisted, 
abetted or counseled the Bureau's violation of Neb.Rev.Stat.  
§25-1560." See Neb. Rev. Stat. § 25-1561 (Reissue 1995) (aiding 
and abetting violation of Neb. Rev. Stat. § 25-1560 (Reissue 
1995)). Potter, an employee of WFB, answered interrogatories

2
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sent to her from the Bureau. In Potter's answers, she informed 
the Bureau that Zaleski had $875.06 in an account at WFB.  
Again, it is by this action that Zaleski contends Potter and WFB 
"aided, assisted, abetted, or counseled the Bureau's violation of 
§25-1560." See Neb. Rev. Stat. § 25-1563 (Reissue 1995).  

Zaleski also contended that the Bureau completed its violation 
of § 25-1560 by processing the garnishment and transferring 
$875.06 out of his account at WFB. Zaleski also alleged that the 
"wrongful actions" of Worster and DCS "along with the actions 
of the other defendants" set forth in his first cause of action also 
"state a cause of action under the Nebraska Tort Claims Act." 

On December 12, 2000, the Bureau filed a demurrer. On 
December 14, Worster and DCS filed a demurrer. On January 2, 
2001, Potter and WFB filed a demurrer. All defendants alleged 
in their demurrers that Zaleski failed to state a cause of action 
from which relief could be granted. Other grounds were alleged 
by the defendants, but the failure to state a cause of action was 
the only ground all defendants had in common. Zaleski filed his 
objections on December 27, 2000. After a hearing on January 5, 
2001, the court sustained the defendants' demurrers on January 
18. Zaleski was given 30 days to file an amended petition.  

On February 26, 2001, Zaleski filed an amended petition. The 
allegations set forth in the amended petition were substantially 
similar to those in the initial petition. Zaleski added information 
in the amended petition regarding a "'release savings account' 
which DCS "controls." 

On March 7, 2001, Potter and WFB filed a demurrer. On March 
12, the Bureau filed a demurrer. On March 16, Worster and DCS 
filed a demurrer. Again, all defendants alleged that Zaleski failed 
to state a cause of action from which relief could be granted.  
Other grounds were alleged by the individual defendants, but fail
ure to state a cause of action was the only ground common to all 
defendants. On March 20, Zaleski filed his objections. After a 
hearing on March 23, the court sustained the defendants' demur
rers on April 13. Zaleski was given 30 days to further plead.  

On September 25, 2001, the court issued an order to show 
cause, asking the parties to show cause why this case should not 
be dismissed for not being "diligently pursued." Zaleski respond
ed, stating that he "intended to stand on his pleadings" and asking
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the court to "take 'the necessary action' so that [he] could initiate 
his appeal." Zaleski asked the court to enter an order of dismissal.  
On October 5, the court issued an order dismissing the case. This 
timely appeal followed.  

III. ASSIGNMENTS OF ERROR 
Zaleski assigns two errors on appeal. First, Zaleski contends 

that the court erred when it did not specify the grounds for 
sustaining the demurrers. Second, Zaleski contends that the 
court erred in sustaining the demurrers.  

IV. ANALYSIS 
1. STANDARD OF REVIEW 

[1,2] When reviewing an order sustaining a demurrer, an appel
late court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but does not accept as true the 
conclusions of the pleader. Vowers & Sons, Inc. v. Strasheim, 248 
Neb. 699, 538 N.W.2d 756 (1995); Seevers v. Potter, 248 Neb.  
621, 537 N.W.2d 505 (1995). In reviewing a ruling on a general 
demurrer, an appellate court cannot assume the existence of a fact 
not alleged, make factual findings to aid the pleading, or consider 
evidence which might be adduced at trial. Vowers & Sons, Inc. v.  
Strasheim, supra; Proctor v. Minnesota Mut. Fire & Cas., 248 
Neb. 289, 534 N.W.2d 326 (1995).  

[3] As to questions of law, an appellate court has an obligation 
to reach a conclusion independent from a trial court's conclusion 
in a judgment under review. Seevers v. Potter supra; George Rose 
& Sons v. Nebraska Dept. of Revenue, 248 Neb. 92, 532 N.W.2d 
18 (1995).  

2. COURT'S FAILURE TO SET FORTH GROUNDS 

ON WHICH DEMURRERS WERE GRANTED 

Zaleski contends that the district court erred when it did not 
specify why it granted the defendants' demurrers. Zaleski argues 
that the multiple grounds the defendants alleged in their demur
rers make it difficult to determine why the district court sus
tained the defendants' demurrers.  

[4] In Pratt v. Nebraska Bd. of Parole, 252 Neb. 906, 909, 567 
N.W.2d 183, 186 (1997), the Nebraska Supreme Court stated that

4
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"when a demurrer is interposed stating several grounds, the court 
sustaining the demurrer should specify the grounds upon which 
it is sustained. Otherwise, [an appellate] court is not informed in 
regard to wherein the complaint was determined to be deficient." 
However, in Fulk v. McLellan, 243 Neb. 143, 498 N.W.2d 90 
(1993), the court found that when there are not specific findings, 
then all grounds for the demurrer must be reviewed to determine 
if one objection or any of the objections taken together support 
the trial court's decision to sustain the demurrer and dismiss 
the petition.  

In this case, the district court did not specifically state on 
which ground it was sustaining the defendants' demurrers. As 
such, we must review each objection alleged in the demurrers to 
determine if the district court properly sustained the demurrers.  
This assigned error is without merit.  

3. FAILURE TO STATE CAUSE OF ACTION 
Zaleski contends that his petition did state a cause of action 

under §§ 25-1560, 25-1561, and 25-1563. Zaleski argues that he 
set forth all of the factual allegations necessary, as listed in 
§ 25-1560.  

[5] Section 25-1560 states: 
It is hereby declared unlawful for any creditor of, or other 

holder of any evidence of debt, book account, or claim of 
any name or nature against any laborer, servant, clerk, or 
other employee, of any corporation, firm or individual in 
this state engaged in interstate business, for the purpose 
below stated, to sell, assign, transfer, or by any means dis
pose of any such claim, book account, bill, or debt of any 
name or nature whatever, to any person or persons, firm, 
corporation or institution, or to institute, in this state or else
where, or prosecute any suit or action for any such claim or 
debt against any such laborer, servant, clerk or employee by 
any process seeking to seize, attach, or garnish the wages of 
such person or persons earned within sixty days prior to the 
commencement of such proceeding, for the purpose of 
avoiding the effect of the laws of the State of Nebraska con
cerning exemptions.  

Section 25-1560 is essentially the same statute, although re
numbered, as was in effect in 1906 when the Nebraska Supreme
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Court explained the purpose of the statute in McCormack v.  
Tincher, 77 Neb. 857, 110 N.W. 547 (1906). In McCormack, the 
wages the employee earned in the 60 days preceding the suit filed 
by the creditors were garnished. The employee filed suit, appar
ently alleging that the creditors had violated the statute at issue in 
the case because his wages earned in the preceding 60 days were 
garnished, which wages were supposed to be exempt. At the con
clusion of the case, the employee was denied relief because he 
was a nonresident of Nebraska. However, in reaching the conclu
sion that the statute did not apply to nonresidents, the court stated 
that the purpose of enacting this law was to protect Nebraska res
idents from 

the practice [that] had grown into a custom for creditors 
here, holding claims against residents in the employ of the 
Union Pacific and other roads doing an interstate business, 
to sell or assign their claim to some party in Iowa, who 
brought suit upon it there, and in that manner evaded the 
provisions of our exemption laws. It was to protect our own 
citizens from this practice, and not nonresidents who were 
not subject to this abuse, that the statute was passed, and, in 
the light of the circumstances calling for its passage, there 
is no doubt that it was the intention of the [L]egislature to 
confine its benefits to residents of the state ....  

McCormack v. Tincher, 77 Neb. at 860, 110 N.W. at 548.  
In this case, Zaleski alleged in his amended petition that the 

Bureau on "September 22, 1999, instituted or prosecuted an 
action to collect upon their judgments against [Zaleski] in the 
[c]ounty [c]ourt of Lancaster County .. . seeking to seize or gar
nish the wages [Zaleski] earned within 60 days prior to the com
mencement of said action." Zaleski further alleged that the Bureau 
filed its garnishment action for "the purpose of avoiding the effect 
of the laws of the State of Nebraska concerning exemptions, in 
violation of Neb.Rev.Stat. §25-1560 (Reissue 1995)." With regard 
to Worster, DCS, Potter, and WFB, Zaleski alleged that they vio
lated § 25-1563 when they answered interrogatories sent to them 
from the Bureau. Zaleski contended that Worster, DCS, Potter, 
and WFB "aided, assisted, abetted or counseled the Bureau's vio
lation of §25-1560."

6
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When we examine the allegations made in Zaleski's amended 
petition, we determine that he did state a cause of action under 
§ 25-1560. Zaleski alleged that he was an employee of a corpo
ration in Nebraska engaged in interstate business. He stated that 
5 percent of his salary is placed in a "'release savings account' 
and that within 60 days prior to the garnishment proceedings, 
wages were placed in Zaleski's account that would be exempt 
from garnishment. Zaleski further alleged that the Bureau initi
ated this action to garnish his exempt wages in an effort to avoid 
the laws of Nebraska. If we take as true all of Zaleski's allega
tions, then he pled all of the facts necessary for a cause of action 
against the Bureau under § 25-1560.  

With regard to the other defendants, Zaleski contends that that 
when Worster, DCS, Potter, and WFB provided information to the 
Bureau about the money contained in Zaleski's release savings 
account, they aided and abetted the Bureau's attempt to avoid the 
laws of Nebraska. Section 25-1561 states that it is "unlawful for 
any person or persons to aid, assist, abet or counsel a violation of 
section 25-1560, for any purpose whatever." If we take all of the 
facts pled by Zaleski as true, he stated a cause of action against 
Worster, DCS, Potter, and WFB for aiding and abetting the 
Bureau's attempt to avoid the laws of Nebraska. As such, to the 
extent the district court relied upon Zaleski's failure to state a 
cause of action as a reason to sustain the defendants' demurrers, 
it erred. Because the district court only generally sustained the 
defendants' demurrers, we will address the other grounds raised 
in the demurrers.  

4. OTHER GROUNDS FOR DEMURRERS 

(a) Subject Matter Jurisdiction 
In both the Bureau's and Worster and DCS' demurrers, they 

argued that the court lacked subject matter jurisdiction. The 
Bureau, Worster, and DCS argued at the hearing on the demurrers 
that the court should sustain their demurrers because it lacked 
subject matter jurisdiction. The Bureau argued one reason for the 
lack of subject matter jurisdiction, and Worster and DCS argued a 
different reason. We will set forth each argument in turn.
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(i) Bureau's Argument 
[6] A demurrer goes only to those defects which appear on the 

face of the petition, and where the alleged defect does not appear 
on the face of the petition, it becomes an affirmative defense 
which must be raised by the party seeking the benefit of the 
defect. Calvert v. Roberts Dairy Co., 242 Neb. 664, 496 N.W.2d 
491 (1993). See, also, Lawry v. County of Sarpy, 254 Neb. 193, 
575 N.W.2d 605 (1998) (district court erred when it sustained 
demurrer based on discretionary function exception to general 
waiver of tort immunity because that was affirmative defense).  

The Bureau contends that the court lacked subject matter juris
diction because this case is about the "garnishment of a bank 
account," not "wages" as set forth in § 25-1560. After reviewing 
the face of the petition, there is nothing to indicate that the money 
in the bank account at WFB is not wages. Zaleski alleges that 
"wages that were exempt from garnishment" were placed in the 
"'release savings account'" within 60 days of the garnishment.  
The petition also shows that the Bureau was able to remove all of 
the money in the release savings account, except $20 which was 
kept by WFB as a processing fee for the garnishment transaction.  

If we assume as true all of the well-pled facts in the petition, 
i.e., that the money placed in the account within 60 days of the 
garnishment was in fact wages, then Zaleski has pled sufficient 
facts. In order for the court to reach the conclusion that the money 
placed in the account was not wages, it needs more information 
than the face of the petition is able to provide. Therefore, to the 
extent the court relied on this argument in sustaining the demur
rers, it erred.  

(ii) Worster and DCS'Argument 
Worster and DCS argue that there is a defect in the parties.  

Worster and DCS contend that all they did was answer the 
interrogatories sent out by the Bureau. Worster and DCS argue 
that they "can't be in violation of one law for complying with 
another law." 

Much like the Bureau's argument set forth in the previous 
section, there is nothing on the face of the petition that would 
indicate Worster and DCS were merely answering interrogato
ries and therefore "[could not] be in violation of one law for

8
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complying with another law." When Worster and DCS asserted 
these facts at the hearing on the demurrers, they essentially set 
forth an affirmative defense. The face of the petition alleges that 
Worster and DCS aided and abetted the Bureau in avoiding the 
laws of Nebraska by giving the Bureau information about 
Zaleski's accounts. If we take all of the facts well pled to be 
true, Zaleski stated a cause of action against Worster and DCS 
for aiding and abetting the violation of § 25-1560.  

Worster and DCS' argument at the hearing on the demurrers 
is misplaced. Affirmative defenses are not asserted at this stage 
of the proceeding, nor should a court sustain a demurrer based 
on an affirmative defense. See, Lawry v. County of Sarpy, supra; 
Calvert v. Roberts Dairy Co., supra. To the extent the court 
relied on this argument in sustaining the demurrers, it erred.  

(b) Resolution 
As mentioned above, the trial court generally sustained the 

demurrers without ruling on each allegation set forth in the 
defendants' demurrers. In Fulk v. McLellan, 243 Neb. 143, 498 
N.W.2d 90 (1993), the court found that when there are not spe
cific findings, then all grounds for the demurrer must be reviewed 
to determine if one objection or any of the objections taken 
together support the trial court's decision to sustain the demurrer 
and dismiss the petition.  

After examining all the grounds the defendants set forth, we 
find that none of them, or a combination of any of them, can be 
taken together to support the court's decision to sustain the 
defendants' demurrers. Therefore, we reverse the court's decision 
sustaining the defendants' demurrers.  

5. STATE TORT CLAIMS ACT 
Zaleski argues on appeal that he also stated a claim in his 

amended petition under the State Tort Claims Act, Neb. Rev. Stat.  
§ 81-8,209 et seq. (Reissue 1996 & Cum. Supp. 2002), against 
Worster and DCS. The basis of this claim is that Worster's and 
DCS' "wrongful actions" in violating § 25-1561 injured Zaleski 
and entitled him to a "money judgment" against Worster and 
DCS. Before we deal with the merits of Zaleski's assigned error, 
we note that there is no argument on appeal that Zaleski did not
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comply with all procedural requirements of the State Tort Claims 
Act. The only contention is that he did not state a cause of action 
under this statute.  

Section 81-8,210(4) states in pertinent part: 
Tort claim shall mean any claim against the State of 
Nebraska for money only on account of damage to or loss of 
property or an account of personal injury or death caused by 
the negligent or wrongful act or omission of any employee 
of the state, while acting within the scope of his or her office 
or employment ....  

(Emphasis supplied.) 
In this case, we determine that Zaleski pled a cause of action 

against Worster and DCS for violating § 25-1561. If we assume 
that all of the well-pled facts of the petition are true, then Zaleski 
stated a cause of action under § 81-8,210. As such, we reverse the 
order of the district court sustaining the defendants' demurrers 
and remand the case for further proceedings.  

V. CONCLUSION 
The district court did not err when it did not specify the 

grounds for sustaining the demurrers. The district court erred in 
finding that the demurrers should be sustained and in dismissing 
Zaleski's amended petition.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

EFRAIN MARTINEZ, APPELLEE, V.  

GREATER OMAHA PACKING, APPELLANT.  

664 N.W.2d 486 

Filed July 1, 2003. No. A-02-ll72.  

1. Jurisdiction: Appeal and Error. It is not only within the power but it is the duty of 
an appellate court to determine whether it has jurisdiction over the matter before it.  

2. Workers' Compensation: Final Orders: Appeal and Error. A party may appeal 
from only a final order of the Workers' Compensation Court.  

3. Judgments: Jurisdiction: Appeal and Error. A necessary incident to an appellate 
court's power to determine that it lacks jurisdiction over the merits of an appeal because 
the order appealed from was entered by a tribunal lacking jurisdiction is the power to 
vacate that order and, if appropriate, to remand the cause for further proceedings.
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Appeal from the Nebraska Workers' Compensation Court.  
Order vacated, appeal dismissed, and cause remanded with direc
tions to dismiss.  

Scott A. Lautenbaugh, of Nolan, Olson, Hansen, Fieber & 
Lautenbaugh, L.L.P., for appellant.  

Thomas D. Wulff, of White, Wulff & Smart, for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Greater Omaha Packing (GOP) appeals from an order of the 
Workers' Compensation Court review panel affirming the workers' 
compensation trial court's award of benefits to Efrain Martinez.  
For the reasons set forth below, we vacate the review panel's order, 
dismiss this appeal for lack of jurisdiction, and direct the review 
panel to dismiss the appeal from the trial court.  

BACKGROUND 
On January 16, 2001, Martinez filed a petition against GOP, 

alleging that his preexisting condition of venous insufficiency was 
aggravated by his work with GOP in June 2000, resulting in 
"chronic venous stasis ulcers in the right leg." In his petition, 
Martinez sought medical expenses, indemnity benefits, vocational 
rehabilitation, penalties, and interest. GOP subsequently filed an 
answer denying Martinez' allegations.  

After a hearing, the trial court found that Martinez was injured 
in an accident in the course and scope of his employment with 
GOP. The trial court awarded Martinez temporary total disability 
payments and vocational rehabilitation and ordered GOP to pay 
Martinez' medical expenses, but failed to address the issues of 
attorney fees and interest.  

GOP appealed, and the review panel affirmed.  
GOP appeals.  

ASSIGNMENTS OF ERROR 
On appeal, GOP argues that the trial court erred in awarding 

Martinez benefits and vocational rehabilitation given that there 
was no causation established to show that Martinez had suffered
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injury in an accident arising out of and in the course of his 
employment with GOP. GOP also argues that Martinez' injury 
was a recurrence and that there were no permanent effects of 
Martinez' alleged injury.  

ANALYSIS 
[1] It is not only within the power but it is the duty of an appel

late court to determine whether it has jurisdiction over the matter 
before it. Hamm v. Champion Manuf Homes, 11 Neb. App. 183, 
645 N.W.2d 571 (2002); Delgado v. IBP, inc., 11 Neb. App. 165, 
645 N.W.2d 831 (2002).  

[2] Although the issue was not raised by the parties, we note a 
lack of jurisdiction in the instant case. In Hamm, supra, and 
Delgado, supra, we concluded that Thompson v. Kiewit Constr 
Co., 258 Neb. 323, 603 N.W.2d 368 (1999), states that a party 
may appeal from only a final order of the Workers' Compensation 
Court. If an order is not final as set out by the Nebraska Supreme 
Court, that order is not appealable. Specifically, in Delgado, 11 
Neb. App. at 169, 645 N.W.2d at 835, we stated: 

In Hamm, we also concluded that Thompson is authority for 
the proposition that we can look to non-workers' compensa
tion cases to determine whether a given order from the 
Workers' Compensation Court is a final order. We further 
concluded in Hamm that even though workers' compensa
tion cases are special proceedings, an order of the Workers' 
Compensation Court that does not determine all issues sub
mitted to that court is not a final order and remains inter
locutory until all issues are decided. Thompson is clear 
authority for the proposition that a review panel does not 
have jurisdiction of an appeal from a nonfinal order, and 
hence, we do not have jurisdiction to consider an appeal 
from a decision of a review panel which purports to review 
such a nonfinal order.  

In the instant case, the trial court ordered GOP to pay 
Martinez' medical bills and awarded Martinez temporary total 
disability payments and vocational rehabilitation. The trial court 
did not address the issues of attorney fees and interest. Because 
the trial court failed to decide all the issues before it, the trial 
court's order was not final.

12
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CONCLUSION 
[3] Given that the trial court's order was not final, the review 

panel's affirmance cannot stand, since the review panel lacked 
jurisdiction as well. A necessary incident to an appellate court's 
power to determine that it lacks jurisdiction over the merits of an 
appeal because the order appealed from was entered by a tribunal 
lacking jurisdiction is the power to vacate that order and, if 
appropriate, to remand the cause for further proceedings.  
Delgado, supra, citing State v. Rieger, 257 Neb. 826, 600 N.W.2d 
831 (1999). Therefore, we vacate the review panel's order.  
Additionally, we dismiss this appeal and direct the review panel 
to dismiss GOP's appeal from the trial court's decision.  

ORDER VACATED, APPEAL DISMISSED, AND CAUSE 
REMANDED WITH DIRECTIONS TO DISMISS.  

IN RE INTEREST OF HEATHER G. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V.  

TERESA S., APPELLANT AND CROSS-APPELLEE, AND 
KEVIN G., APPELLEE AND CROSS-APPELLANT.  

664 N.W.2d 488 

Filed July 8, 2003. No. A-01-1383.  

1. Juvenile Courts: Parental Rights: Evidence: Witnesses: Appeal and Error. In an 
appeal from an order terminating parental rights, an appellate court tries factual ques
tions de novo on the record. Appellate review is independent of the juvenile court's 
findings. However, when the evidence is in conflict, an appellate court may give 
weight to the fact that the juvenile court observed the witnesses and accepted one ver
sion of facts over another.  

2. Parental Rights: Evidence: Appeal and Error. Improper admission of evidence in 
a parental rights proceeding does not, in and of itself, constitute reversible error, for, 
as long as the appellant properly objected, an appellate court will not consider any 
such evidence in its de novo review of the record.  

3. Juvenile Courts: Final Orders: Collateral Attack: Appeal and Error. Assuming 
for the purpose of discussion that an adjudication case plan is inappropriate, if the plan 
was approved by the court and no appeal was taken from the order of approval, that 
order is final and not subject to collateral attack and the terms of the plan may not be 
questioned in an appeal.  

4. Juvenile Courts: Parent and Child. Once a plan of reunification has been ordered to 
correct the conditions underlying an adjudication under Neb. Rev. Stat. § 43-247(3)(a)
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(Cum. Supp. 2002), the plan must be reasonably related to the objective of reuniting 

the parents with the children.  
5. Parental Rights: Evidence: Proof. In order to terminate parental rights, the State 

must prove by clear and convincing evidence that one of the statutory grounds for ter

mination enumerated in Neb. Rev. Stat. § 43-292 (Reissue 1998) exists and that ter

mination is in the child's best interests.  

6. Parental Rights: Proof. Only one ground for termination under Neb. Rev. Stat.  

§ 43-292 (Reissue 1998) need be proved in order to terminate parental rights.  

7. Trial: Expert Witnesses. Triers of fact are not required to take opinions of expert 

witnesses as binding upon them.  

8. Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or her

self, termination of parental rights is not necessarily in the best interests of the child.  

9. .Each case for termination of parental rights must be decided upon its own facts 

viewed in light of its own circumstances.  

10. -. Any consideration of the issue of whether termination of parental rights is in the 

best interests of a child involves consideration of two aspects: (1) what, if anything, 

the child would gain or lose by a continued relationship with the parent and (2) what, 

if anything, the child would gain by the prospects of new relationships which the ter

mination of parental rights might open for the child.  

11. . The best interests of the children are the primary consideration in determining 

whether parental rights should be terminated.  

Appeal from the County Court for Hall County: DAVID A.  
BUSH, Judge. Reversed and remanded with directions to dismiss.  

James H. Truell, of Truell, Murray & Maser, P.C., for appellant.  

Robert J. Cashoili, Deputy Hall County Attorney, for appellee 
State of Nebraska.  

Todd V. Elsbernd, of Bradley, Elsbernd & Emerton, P.C., for 
appellee Kevin G.  

HANNON and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

The juvenile court terminated the parental rights of Teresa S.  
and Kevin G., divorced and separated parents, as to their children 
pursuant to Neb. Rev. Stat. § 43-292(2), (4), and (6) (Reissue 
1998). Teresa and Kevin separately appeal, but both resist termi
nation of their respective rights, and when common reference to 
both herein is meaningful, we therefore designate them as "the 
appellants." The children have been in foster care since July 2000,

14
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and both of the appellants admit that they could not care for the 
children appropriately at the time of the hearing but resist termi
nation of their parental rights in order to retain their visitation 
rights. We conclude that the condition described in § 43-292(6) 
exists, but that the State did not prove by clear and convincing evi
dence that termination of the appellants' rights is in the children's 
best interests. Accordingly, we reverse, and remand with direc
tions to dismiss the State's motion.  

BACKGROUND 
The appellants are the biological parents of Heather G., 

Spencer G., and Alex G., who were ages 10, 12, and 13, respec
tively, at the time of the termination hearing on November 26, 
2001. Two of the children have special needs: Alex has cerebral 
palsy, and Spencer has "ADHD," which Kevin called "ADD 
hypertension deficit," for which Spencer takes the medication 
"adderal." The family has a long history of contacts with the 
Department of Health and Human Services (the Department) and 
the juvenile court. The appellants were divorced on December 21, 
1993, and Teresa initially had custody of the children pursuant to 
the divorce decree. There had been some contact between the 
family and the Department before the divorce, but that is not 
meaningful at this time. The children were taken from Teresa and 
placed in foster care through juvenile court proceedings in late 
1993. Two years later, Kevin obtained custody and retained it 
except when the children were placed as outlined below. The last 
proceeding for adjudication was commenced on July 18, 2000.  
We glean the following history from the record: 

Teresa had lived with Junior M. for approximately 8 years pre
ceding the termination hearing. They split household expenses 
equally. Their relationship is and has been a turbulent one, with 
arguments in front of the children and, on at least one occasion, 
an assault of Teresa by Junior. Spencer is afraid of Junior. Junior 
refused to be part of a case plan. Teresa has been allowed to visit 
the children regularly since they were removed from her care in 
1995, and she has always done so when allowed. Recently, 
because of Junior, visitations have been at the home of Teresa's 
mother. Teresa works at Triad Fasteners and takes home approx
imately $1,000 per month. She received a $10,000 settlement for
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a personal injury claim, but after paying bills, she still had to file 
for bankruptcy. She has been ordered to pay $75 per month in 
child support and has done so, except that she was approximately 
$300 behind at the time of the termination hearing.  

A clinical psychologist examined and tested Teresa in 
November 2000. The record contains his thorough opinion. It 
contains much that would support a conclusion that Teresa is 
unlikely to be able to have custody of the children in the fore
seeable future. On the other hand, it contains nothing which 
would indicate that her visits with the children would be harm
ful to them. Otherwise, the opinion is not helpful to a resolution 
of the case. The evidence of Teresa's relationship with the chil
dren will be summarized later.  

It is clear that the children cannot live with Teresa and Junior.  
Apparently, Teresa recognizes that she is not and will not be in 
a position to have custody of the children. She admitted as much 
and resists termination of her parental rights because she wants 
to preserve her visitation rights. Specifically, she does not seek 
physical or legal custody of the children, but wishes to preserve 
her right to visit the children.  

Apparently, when Kevin obtained custody of the children in 
late 1995, he was living with his girl friend, Carol L. Carol has 
two children of her own, ages 14 and 16 at the time of the ter
mination hearing. Kevin's and Carol's families lived together 
from the time Kevin obtained custody until June 1997. At that 
time, Carol was accused of abusing Alex. Kevin obtained his 
own home, and the appellants' children lived with him for 2h 
years. He was able to acquire and maintain the home with the 
help of the Department of Housing and Urban Development 
(HUD). The children lived with him until they were finally 
removed in these proceedings in July 2000. However, while he 
had custody, there were proceedings against him, and the chil
dren were placed in foster care. In September 1997, the children 
were removed for several months. In October 1998, they were 
removed on a complaint through their school that Kevin had 
abused them, and a voluntary placement in foster care was 
arranged. There was also a complaint that Kevin had touched 
Heather improperly, but the allegations of this complaint were 
not established and it was dismissed.

16
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When the children were removed in these proceedings on 
July 18, 2000, Kevin lost the help of HUD and consequently lost 
possession of the home. If the children were placed back with 
him now, he would still have to wait 3 years for HUD assistance.  
He now lives with Carol, who has indicated that she has no 
interest in parenting Alex but is willing to parent Spencer. In 
substance, Kevin testified that Carol is not capable of parenting 
Alex because of his special needs.  

At the time of the termination hearing, Kevin had been work
ing at the Saddle Club as a cook for approximately 6 weeks, 
making $7 per hour, for approximately 30 hours per week.  
Before that, he had worked for Monfort, but had lost that job 
when he was arrested for the alleged sexual assault of Heather.  
(The charge was never substantiated and was dismissed.) For a 
while after he lost his job with Monfort, he was unemployed, and 
he did not give a satisfactory explanation for this unemployment.  
At the hearing, he admitted that he does not have enough money 
to support the children adequately. One of the grounds for adju
dication was that he had a boa snake in the home. He testified 
that he likes snakes and maintained that the snake did not endan
ger the children. He also likes to go to meetings with friends who 
own motorcycles, and in violation of a case plan, he went to such 
meetings at a bar. There is evidence that he has had drug and 
alcohol problems in the past, but no evidence that he has recently 
used drugs or alcohol to excess.  

Before the termination hearing, Kevin was visiting the chil
dren from 9 a.m., when he picked them up, until about 3 or 3:30 
p.m. once a week. He testified that when he told the children in 
October that officials wanted to terminate his parental rights, 
"Alex was bawling. Spencer [was] kind of like, you know, tear
ing, and Heather . .. was off in left field." He did agree with Joan 
Prince, a child protective service worker for the Department, that 
Alex seems happy in his present foster care. Kevin's relationship 
with the children will be further summarized later.  

In December 1993, the children were removed from Teresa's 
custody because a babysitter reported that mice and cockroaches 
were in the home, that the home was dirty, and that she had 
observed the children playing sexually with one another. As a 
result, juvenile court proceedings were had and a case plan dated
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April 6, 1994, was adopted. The plan provided that Teresa was to 
locate an appropriate clean and safe house, to complete a drug and 
alcohol evaluation and its recommendations, and to notify the 
Department of any male companions with whom she was living.  
Kevin was to complete a drug and alcohol evaluation and its rec
ommendations, undergo counseling for his anger, locate appro
priate housing, notify a social worker of changed circumstances, 
and notify the Department of any female companion. At one time 
when Teresa had custody, Alex developed an infection from a 
dirty feeding tube. Teresa lost custody in February 1995. The case 
was open for almost 2 years, and at the end of 1995, the'divorce 
decree was modified, the children were placed with Kevin, and 
the case was closed.  

On January 14 or 15, 1997, a voluntary case plan was opened 
on the complaint that Carol had kicked Alex. The children were 
not taken from Kevin's care, but therapy was provided, and the 
case was closed in June 1997 when Kevin and the children moved 
out of Carol's home. In October 1997, the children were removed 
upon the complaint that Kevin had abused Heather. Stress therapy 
was provided. The record is unclear as to how long the children 
were removed from the home, but one Department worker said 
that it was for several months. A case plan was developed under 
the date of November 25, 1997, and the case continued until 
February 1999. The children were later removed from the home 
on October 21, 1998, upon a complaint of physical abuse origi
nating from the children's school. This concerned allegations that 
Kevin bruised Spencer's chest and grabbed him by his ankles and 
that the children were scared of Kevin. A voluntary placement 
was established, with the children being put in foster care.  

The children were next removed on July 16, 2000. The 
removal was prompted by the unfounded complaint that Kevin 
had touched Heather in an inappropriate way, but other issues 
emerged, and that removal developed into the present case.  

A petition for adjudication was filed which alleged that 
Heather, Spencer, and Alex were juveniles as defined by Neb.  
Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2002) because they lacked 
parental care by reason of the fault or habits of the appellants 
(count I) and because they were in a situation or engaged in an 
occupation dangerous to life or limb or injurious to their health or
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morals (count II). At an October 3, 2000, adjudication hearing, the 
State dismissed count I and the appellants pled no contest to count 
II. The attorney for the State supplied the factual basis by stating 
that the State had evidence that on July 16, there was a boa snake 
in Kevin's house which was not contained and was accessible to 
the children of the house and that the State would have produced 
an expert to testify that a snake of its size could endanger children 
and that normally, two adults handle a snake of that size. The 
court adjudicated the children under § 43-247(3)(a) pursuant to 
the appellants' no contest pleas.  

On December 13, 2000, the court adopted a proposed case 
plan. Its permanency objectives were for Heather to be reunited 
with Teresa and for Alex and Spencer to be reunited with Kevin.  
The plan's goals for Kevin were (1) to be totally drug and alco
hol free; (2) to be able to provide the basic necessities for the 
children, including food, clothing, adequate housing, medical 
care, and appropriate daycare; (3) not to be sexually inappropri
ate with anyone; and (4) to use, with Carol, appropriate parent
ing skills around all the children. Kevin was to complete a drug 
and alcohol evaluation, not to be in any bar, to attend counsel
ing to deal with stress, to find and keep a job, to set up a house
hold where each child would have a room, to locate appropriate 
daycare for the children, to complete counseling, to deal with 
the issues of Heather's report of Kevin's sexually abusing her 
and Spencer's sexual contact with Heather, to remove all sexual 
material from the home, and to use locked doors on bedrooms.  
Carol was to complete a drug and alcohol evaluation in order to 
assess codependency issues and was to participate in recom
mended counseling.  

Prince testified that Kevin accomplished some of the goals of 
the case plan. He completed the drug and alcohol evaluation but 
failed to talk to her about it as directed by the evaluator. He had 
been in a bar drinking, and he refused urinalysis tests she 
requested in June and September. She was told that he refused 
because he had been using marijuana at the time. He was 
employed only some of the time and was fired from jobs, and 
he did not provide evidence such as pay stubs. He made it clear 
to her that he intended to live with Carol in her house, and he 
failed to establish adequate sleeping facilities for Spencer. He
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underwent a psychological evaluation, and he exhibited appro
priate parenting skills while visiting the children.  

The plan's goals for Teresa were (1) to be totally drug and 
alcohol free and not live with anyone who uses alcohol and 
drugs; (2) to be able to provide basic necessities for the children; 
(3) to keep a clean home, keep food in the home, set up and fol
low a meal schedule and chore list, and keep the home free of all 
adult sexual material; and (4) to use appropriate parenting skills 
with the children. Teresa was to complete several tasks, includ
ing completing all recommendations of her drug evaluation and 
moving out of the home with Junior; not to go into any bar or 
have drugs or alcohol in her home; to maintain full-time employ
ment, find appropriate housing, and secure appropriate daycare 
and transportation for Heather; to prepare well-balanced meals; 
to have locks on all bedroom doors and monitor the children's 
contact versus sexual behavior during visits; to complete parent
ing classes and use the skills taught; and to attend family coun
seling with the children and not abuse them. Teresa underwent 
alcohol evaluations, and she followed their recommendations to 
complete a partial care program but did not go through the co
dependency program as recommended.  

Prince testified that there are no further services that the 
Department can provide the appellants and that it was in the best 
interests of the children that the parental rights of the appellants 
be terminated. She based her opinion on the fact that the chil
dren had been removed so many times and want to be finished 
and done with such removals.  

Prince testified that Kevin attended most of the visitation 
allowed him with the boys. She favored termination of parental 
rights because the children have been in and out of various place
ments for years. She believed that if the appellants' parental 
rights were terminated, there would not be an adoption, but, 
rather, the children would be left in foster homes. She opined that 
if a guardianship were established, the children would still 
"struggle with the knowledge . .. that they might go back [to the 
appellants' homes] because [guardianship] doesn't make a per
manent placement for them." She believed that Heather had been 
in at least four foster homes by the time of the hearing, that Alex 
had been in two foster homes since July 2000, and that Spencer
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had been in four foster homes. The Department has no long-term 
placement commitments for the children. Prince recognized that 
even if parental rights are terminated, there will be some contact 
between the appellants and the children, because in a small town, 
they are going to see one another. The Department was open to 
recommending visitation once a month for a few hours.  

Michelle Walker, a psychotherapist, testified that she had 
worked with the children in family therapy starting in August 
2000. Because the case plan projected reunification of Teresa 
with Heather and Kevin with the boys, Walker included Teresa 
with Heather's therapy and Kevin with Spencer's, along with a 
few sessions including Kevin, Spencer, and Alex. Walker had 
many sessions with the children and the appellants, particularly 
Kevin and, to an extent, Carol. Walker testified that Kevin's con
duct during sessions was appropriate. She testified that the ther
apy was eventually terminated because Kevin needed to get his 
relationship with Carol on track; he and Carol needed to demon
strate that they could appropriately parent the children.  

Walker opined that Teresa is not in a position to parent 
Heather because Teresa was still living with a man with "a his
tory of criminal charges." She opined that Kevin was incapable 
of parenting the children. She also learned, from a telephone call 
from Carol and from the children via the foster parents, that 
Kevin had abused Carol.  

The children told Walker that they loved Teresa, but they 
expressed concern about being around at times when she and 
Junior would fight. Walker opined that it was damaging to the 
children to have them dangling, not knowing whether or not 
they were going to be reunited with the appellants, and that ter
mination of the appellants' parental rights would therefore be in 
the children's best interests. However, she would approve of a 
guardianship with the children in a permanent location with fos
ter parents.  

On July 19, 2001, the State filed a motion to terminate the 
parental rights of the appellants because (1) they had substantially 
and continuously or repeatedly neglected and refused to give the 
children necessary parental care and protection; (2) they were 
unfit by reason of debauchery, habitual use of intoxicating liquor 
or narcotic drugs, or repeated lewd and lascivious behavior, which
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conduct was found by the court to be seriously detrimental to the 
health, morals, or well-being of the children; and (3) following 
the adjudication, reasonable efforts were made to preserve and 
reunify the family but failed to correct the conditions leading to 
the determination.  

By an order filed on November 28, 2001, the court terminated 
Kevin's and Teresa's parental rights. In its judgment, the court 
made general findings that the Department under the direction 
of the court made repeated attempts to find a way to reunify the 
family. The court also summarized in detail the history of the 
appellants' problems, deficiencies, and shortcomings as parents.  
It found that the appellants "are simply incapable of properly 
parenting these children." The court also made a general finding 
that the State had proved each and every allegation of the peti
tion to terminate by clear and convincing evidence and that ter
mination of the parental rights was in the children's best inter
ests. Both Teresa and Kevin have timely appealed.  

ASSIGNMENTS OF ERROR 
Teresa alleges that the court committed nine errors, and Kevin 

alleges six. We conclude that the errors assigned and argued can 
be most efficiently considered when summarized and rearranged 
under the following organization: The court made erroneous 
determinations regarding (1) the admissibility of evidence of 
prior contacts the family had with the Department and juvenile 
court; (2) the case plan's validity and effect on the termination 
of parental rights under § 43-292(6); (3) whether the initial adju
dication was valid to give the court jurisdiction; (4) the suffi
ciency of the evidence for termination of parental rights under 
§ 43-292(6); (5) the sufficiency of the evidence for termination 
of parental rights under § 43-292(2) and (4); and (6) the suffi
ciency of the evidence to support a finding that termination of 
parental rights is in the best interests of the children as required 
under § 43-292.  

STANDARD OF REVIEW 
[1] In an appeal from an order terminating parental rights, an 

appellate court tries factual questions de novo on the record.  
Appellate review is independent of the juvenile court's findings.  
However, when the evidence is in conflict, an appellate court
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may give weight to the fact that the juvenile court observed the 
witnesses and accepted one version of facts over another. In 
re Interest of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 
672 (2003).  

[2] Although the Nebraska rules of evidence do not apply in 
dispositional hearings held in proceedings under the Nebraska 
Juvenile Code, the requirements of due process control determi
nations of the type of evidence which may be used by the State in 
an attempt to prove that parental rights should be terminated. See 
In re Interest of Kassara M., 258 Neb. 90, 601 N.W.2d 917 (1999).  
Improper admission of evidence in a parental rights proceeding 
does not, in and of itself, constitute reversible error, for, as long as 
the appellant properly objected, an appellate court will not con
sider any such evidence in its de novo review of the record. Id.  

ANALYSIS 
Admissibility of Evidence of Prior Contacts.  

Teresa filed a motion in limine seeking to prohibit evidence 
regarding her involvement with the Department concerning the 
children prior to the year 2000. She objected on the basis that 
such evidence was irrelevant and immaterial. The motion was 
overruled because such evidence was "pertinent to the first two 
causes of action" (those seeking termination of parental rights 
under § 43-292(2) and (4)). Many objections were made during 
trial to preserve the issue raised by the motion in limine. During 
trial, the court sustained some objections to such evidence on the 
basis that the witness did not have proper knowledge to testify to 
certain aspects of the parties' history. Department caseworkers 
testified regarding the appellants' history, but other witnesses and 
even the appellants' testimony supplied some background infor
mation. Upon the basis of the authority discussed below, we con
clude that at least the preadjudication information we summarize 
in this opinion was admissible.  

In In re Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 
548 (1997), the court determined that preadjudication referrals 
were not relevant to determining whether a parent had complied 
with a rehabilitation plan after adjudication. The appellants in 
that case had also argued that such evidence was not relevant to 
a determination of whether termination of parental rights was in
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the best interests of the children, but the court did not specifically 
address that argument. The preadjudication referral concerned 
the determinations by the same court immediately before adjudi
cation. These appear to have been temporary orders and were 
clearly distinguishable from previous conduct of the parents 
which might have shed light upon the resolution of termination 
issues such as those in this case.  

In In re Interest of Kassara M., supra, reports prepared by the 
caseworker for the court were admitted over objection, and this 
was approved because the caseworker testified; the reports were 
also admissible under the business records exception to the 
hearsay rule. In In re Interest of Ty M. & Devon M., 265 Neb.  
150, 169, 655 N.W.2d 672, 688 (2003), the court said: 

A court is not prohibited from considering prior events 
when determining whether to terminate parental rights ....  
See In re Interest of PD., 231 Neb. 608, 437 N.W.2d 156 
(1989). "It is impossible to determine whether a plan to 
reunite a parent and child is reasonable without considering 
whether the plan is designed to correct problems which 
required the State's intervention in the first place. Review 
of prior events is essential to this determination." Id. at 617, 
437 N.W.2d at 163.  

We conclude that the historical facts we have summarized 
above were properly admitted under the foregoing authority.  

Validity of Adjudication.  
Teresa cites In re Interest of Kelly D., 3 Neb. App. 251, 526 

N.W.2d 439 (1994), in which this court decided sua sponte that 
there were no grounds for the adjudication and that the juvenile 
court therefore lacked jurisdiction for its adjudication under 
§ 43-247(3)(a). In doing so, we were following the holding of 
the Nebraska Supreme Court in In re Interest of D.M.B., 240 
Neb. 349, 352, 481 N.W.2d 905, 909 (1992), when it said, "If 
the pleadings and evidence at the adjudication hearing do not 
justify a juvenile court's acquiring jurisdiction of a child, then 
the juvenile court has no jurisdiction . . . ." With this rule in 
mind, we believe that the adjudication procedure in this case 
bears a close examination.
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In this case, the State alleged in the petition that the children 
were juveniles as defined by § 43-247(3)(a) because they "lack 
proper parental care by reason of the fault or habits of [their] par
ent[s]" (count I) and because they "are in a situation or [engage] 
in an occupation dangerous to life or limb or injurious to [their] 
health or morals" (count II). The State dismissed count I, and both 
of the appellants pled no contest to count II. The factual basis was 
given by the State's attorney, and it was as follows: 

This occurred on July 16" of the year 2000, here in the 
County of Hall, State of Nebraska, that would be at 
[Kevin]'s home. We'd have evidence showing he did have a 
snake there. It was a boa snake. So at the time the officers 
went there, the snake was free and was not contained, was 
accessible to the children of the house[.] We would have 
brought experts in from the zoo to testify that the snake of 
that size could have endangered the child. In fact, they use 
two - they normally allow two adults to handle a snake of 
that size.  

The parties also stipulated to the date of birth of each child, that 
Alex was handicapped with "spastic quadriplegic cerebral 
palsy," and that he was not confined to a wheelchair but used 
one as an aid in transportation.  

One of the several grounds for termination of rights grouped 
in § 43-247(3)(a) is for a juvenile "who is in a situation or 
engages in an occupation dangerous to life or limb or injurious 
to the health or morals of such juvenile." It seems likely that a 
clearer factual basis could have been provided to support the 
notion that the presence of an unconfined large snake in the 
house with young children, one of whom had serious limitation 
of his movement, could be unsafe for the children. Kevin dis
puted this at the termination hearing, but not before. However, 
the factual basis does establish that an unconfined snake big 
enough to have "endangered" children was in the house, and 
thus, it supports a finding that the children were living in a situ
ation dangerous to their life and limb or injurious to their health.  
We therefore conclude that the factual basis justified the court's 
findings and jurisdiction under § 43-247(3)(a) and that the juve
nile court therefore acquired jurisdiction.
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Validity and Effect of Case Plan.  
Section 43-292(6) provides that a finding justifying termina

tion may be made when, "[flollowing a determination that the 
juvenile is one as described in subdivision (3)(a) of section 
43-247, reasonable efforts to preserve and reunify the family if 
required under section 43-283.01, under the direction of the 
court, have failed to correct the conditions leading to the deter
mination." Neb. Rev. Stat. § 43-283.01(4) (Reissue 1998) states 
several conditions under which reasonable efforts to unify a fam
ily are not required, but in this case, there is no contention that 
subdivision (4) of that statute is applicable. Reasonable efforts to 
preserve and reunify in this case were clearly necessary.  

[3] The appellants allege that the trial court erred in adopting 
a case plan that was not designed to correct the deficiencies that 
led to the adjudication. They argue that the existence of an 
unconfined boa snake was the only ground for adjudication.  
Kevin gave the snake to someone in South Dakota shortly after 
the petition was filed. The case plan that was adopted said noth
ing about a snake, and the case plan was clearly directed toward 
the appellants' use of alcohol and drugs, lack of suitable hous
ing, lack of cleanliness, lack of parenting skills, and possible 
child abuse or neglect. Assuming for the purpose of discussion 
that the case plan was inappropriate, the plan was nevertheless 
approved by the court and no appeal was taken from that order.  
It is clear that such orders are final and not subject to collateral 
attack. See, In re Interest of Ty M. & Devon M., 265 Neb. 150, 
655 N.W.2d 672 (2003); In re Interest of Joshua M. et al., 251 
Neb. 614, 558 N.W.2d 548 (1997); In re Interest of J.H., 242 
Neb. 906, 497 N.W.2d 346 (1993). Therefore, the terms of the 
plan may not be questioned in this appeal.  

Closely related to the appellants' argument that the case plan 
was inappropriate in view of the reasons for the adjudication is 
the argument that § 43-292(6) is a basis for termination of 
rights only when reasonable efforts failed to correct a condition 
leading to the adjudication, that is, if the parents "have failed to 
correct the conditions leading to the determination" that the 
juvenile is one as described in § 43-247(3)(a). The 
appellants essentially argue that the question is whether they 
have failed to correct conditions in connection with the snake.
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If accepted and generalized, this argument would make any 
condition in a plan that is deemed not to be a condition leading 
to adjudication immaterial. This would amount to allowing a 
belated collateral attack.  

Kevin's counsel relies upon In re Interest of Constance G., 
254 Neb. 96, 106-07, 575 N.W.2d 133, 140-41 (1998), where the 
Nebraska Supreme Court stated: 

[T]he failure to follow a court-ordered reunification plan 
cannot result in termination of parental rights unless the 
terms of the plan are material to the situation and the basis 
of the adjudication. Materiality regarding such a plan exists 
when a parent's noncompliance results in a continued con
dition which was the basis for the adjudication and which is 
deleterious to a child expected to benefit from parental 
compliance with the plan. In re Interest of J.S., A.C., and 
C.S., 227 Neb. 251, 417 N.W.2d 147 (1987).  

[4] However, we understand the Nebraska Supreme Court to 
have refined the effect of that broad statement. In In re Interest 
of Ty M. & Devon M., supra, the children were adjudicated 
because the parents had them living in an unsafe and unsanitary 
house. At the time of the termination hearing, the parties stipu
lated that the cleanliness of the home was no longer an issue.  
The father maintained that because the condition which brought 
about the proceedings had been satisfied, his rights could not be 
terminated on that basis. In that case, there was a series of case 
plans with goals for each parent to do many things besides 
acquire the skills to provide a clean and safe environment for 
the children. There were goals having to do with mental health, 
domestic violence, temper control, management of the chil
dren's behavior, and financial management. The court stated, 
"The conditions observed in the house were only a symptom of 
the problems which led to the adjudication and the subsequent 
plans for reunification." Id. at 164, 655 N.W.2d at 685. The rec
ognized goal in that case was the reunification of the parents 
with the children, and the condition of their home was recog
nized as a symptom. The In re Interest of Ty M. & Devon M.  
court stated, "Once a plan of reunification has been ordered to 
correct the conditions underlying the adjudication under 
§ 43-247(3)(a), the plan must be reasonably related to the
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objective of reuniting the parents with the children." 265 Neb.  
at 163-64, 655 N.W.2d at 685.  

In the case at hand, the case plan dated October 23, 2000, was 
objected to but was approved by the court on December 13. It 
recited that the chronic neglect of the children went back to 1994, 
and after giving background facts, it contained permanency 
objectives for Heather to be reunified with Teresa and for Alex 
and Spencer to be reunified with Kevin. We will not restate the 
goals or summarize the tasks each appellant was to follow, but 
there is no dispute that these goals were intended to reunite this 
family to the extent that the appellants' divorce, their individual 
situations, and their limitations allowed. The case plan was rea
sonably related to the appellants' establishing and maintaining 
permanent safe and wholesome homes for the children.  

Grounds for Termination Under § 43-292(6).  
[5,6] In order to terminate parental rights, the State must prove 

by clear and convincing evidence that one of the statutory 
grounds for termination enumerated in § 43-292 exists and that 
termination is in the child's best interests. In re Interest of 
DeWayne G. & Devon G., 263 Neb. 43, 638 N.W.2d 510 (2002).  
Clear and convincing evidence is that amount of evidence which 
produces in the trier of fact a firm belief or conviction about the 
existence of a fact to be proved. In re Interest of Constance G., 
254 Neb. 96, 575 N.W.2d 133 (1998). Only one ground for ter
mination under that statutory section need be proved in order to 
terminate parental rights. In re Interest of Kalie W, 258 Neb. 46, 
601 N.W.2d 753 (1999). We shall now consider those factors that 
the court found to have been proved.  

The purpose of § 43-292(6) is to advance the best interests of 
the child by giving the juvenile court power to terminate parental 
rights where the grounds for adjudicating the child within 
§ 43-247(3)(a) have not been corrected. In re Interest of Joshua 
M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997). The statutory 
language is as follows: "Following a determination that the juve
nile is one as described in subdivision (3)(a) of section 43-247, 
reasonable efforts to preserve and reunify the family . . . under 
the direction of the court . . . have failed to correct the conditions 
leading to the determination . . . ." § 43-292(6).
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The case plan for both of the appellants required that they pro
vide for the basic necessities of the children, including food, 
clothing, adequate housing, and appropriate care. Clearly, neither 
appellant satisfied this goal. Some of the other goals were 
accomplished, and there could be legitimate argument on 
whether the appellants complied with others. But, it is clear that 
they failed to progress toward being able to supply a satisfactory 
home for the children. The appellants admit as much when they 
argue only for visitation. Therefore, upon our de novo review, we 
determine that grounds for termination of the parental rights of 
the appellants under § 43-292(6) have been proved by clear and 
convincing evidence.  

Sufficiency of Evidence for Termination 
Under § 43-292(2) and (4).  

An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the case and controversy 
before it. Ray v. Argos Corp., 259 Neb. 799, 612 N.W.2d 246 
(2000). Since we have determined that grounds for termination 
of parental rights exist under § 43-292(6) and since adequate 
proof of only one of the grounds for termination is necessary, we 
will not consider the sufficiency of the evidence to support ter
mination under these grounds.  

Best Interests of Children.  
The court made several findings of fact relative to the appel

lants' inability to maintain a home and concluded, "The bottom 
line is that [the appellants] are simply incapable of properly 
parenting these children." Otherwise, the trial court made a 
general finding that termination of the appellants' parental 
rights was in the best interests of the children. In its brief, in 
support of a finding that termination of parental rights is in the 
children's best interests, the State cites Prince's opinion that 
termination is in the children's best interests and her statement 
of the reasons for that opinion, that is, that the children have 
been in and out of various placements for years and that they 
want to be finished with such removals. In its brief, the State 
relies upon the statement from In re Interest of Michael B. et 
al., 258 Neb. 545, 604 N.W.2d 405 (2000), that children cannot,
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and should not, be suspended in foster care or be made to await 
uncertain parental maturity.  

[7] Prince and Walker both opined that termination of parental 
rights would be in the children's best interests. Prince based her 
opinion on the facts that the children had been removed from their 
home so many times and that if the appellants' parental rights 
were not terminated, the children would be left in foster homes 
struggling with the knowledge that they might go "back" to the 
appellants' homes. Walker also opined that dangling in foster care 
and not knowing whether they would be reunited with the appel
lants was damaging to the children and that therefore, termination 
would be in their best interests. Both Prince and Walker men
tioned and did not exclude the possibility of a permanent guard
ianship. There is no evidence that the children will cease to be in 
foster care if the appellants' parental rights are terminated. There 
is no evidence that the visitation of the appellants with the chil
dren is harmful to the children. There is undisputed evidence of a 
positive relationship of both of the appellants with the children.  
The evidence is that the children were disturbed by the prospect of 
the appellants' parental rights' being terminated. The appellants 
have always exercised visitation with the children. The State's wit
ness alluded to visitation continuing after termination. Prince tes
tified that if a guardianship were established, the children would 
still "struggle with the knowledge ... that they might go back [to 
the appellants' homes] because [guardianship] doesn't make a per
manent placement for them." There is no evidence to support 
either such knowledge on the children's part or that this assertion 
is correct. Triers of fact are not required to take opinions of expert 
witnesses as binding upon them. Anderson/Couvillon v. Nebraska 
Dept. of Soc. Servs., 253 Neb. 813, 572 N.W.2d 362 (1998).  

[8,9] Courts have frequently used the rule that "[w]here a par
ent is unable or unwilling to rehabilitate himself or herself 
within a reasonable time, the best interests of the child require 
termination of the parental rights." In re Interest of Kassara M., 
258 Neb. 90, 100, 601 N.W.2d 917, 926 (1999). Where a parent 
is unable or unwilling to rehabilitate himself or herself, termi
nation of parental rights is not necessarily in the best interests of 
the child. An observation that the Nebraska Supreme Court 
made many years ago is still true: The court noted that it would
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be helpful if it could articulate specific standards and criteria for 
termination cases, but that "it becomes apparent, after just a lit
tle experience with the subject, that indeed each case must be 
decided upon its own facts viewed in light of its own circum
stances." In re Interest of D., 209 Neb. 529, 530, 308 N.W.2d 
729, 730 (1981).  

[10] It would seem that any consideration of the issue of 
whether termination of parental rights is in the best interests of 
a child involves consideration of two aspects: (1) what, if any
thing, the child might gain or lose by a continued relationship 
with the parent and (2) what, if anything, the child might gain 
by the prospects of new relationships which the termination of 
parental rights might open for the child. In many termination 
cases, it is clear that the child stands to gain very little, if any
thing, by a continued relationship with the parent. In a few 
cases, the evidence shows that even continued visitation will 
possibly be harmful to the child. In the cases where adoption is 
a possibility, the child has the prospect of gaining a normal 
homelife by adoption which is not possible without the termina
tion of parental rights of the natural parent.  

In the following cases, the prospects of adoption are specifi
cally mentioned in the opinion: In re Interest of L.K. Y and 
A.L.Y, 235 Neb. 545, 455 N.W.2d 828 (1990) (mother has been 
unable to stabilize her employment and living situation, and 
children were in foster care with family willing to adopt them); 
In re Interest of J.S., S.C., and L.S., 224 Neb. 234, 397 N.W.2d 
621 (1986) (parents will be unable to care for children in fore
seeable future, but each child was in potentially adoptive home); 
In re Interest of Marcus W et al., 11 Neb. App. 313, 649 N.W.2d 
899 (2002) (children did not view mentally deficient mother as 
caregiver, and each child was residing in adoptive placement).  
These cases are examples of a situation where termination is 
comparatively easy because the parent cannot provide a stable 
home but someone else is willing to do so by adopting the chil
dren. The evidence shows no likelihood of such permanency's 
being a possibility in the case at hand.  

The following are examples of cases where the evidence 
showed that a continued relationship with the parent would be 
of no value or even harmful to the child: In In re Interest of
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Kassara M., supra, the child was 7 years old and did not trust 
her mother, who had spent time in prison and who did not visit 
the child. There was no bond between the mother and the child.  
In In re Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 
548 (1997), the mother failed to rehabilitate herself and per
sisted in maintaining a relationship with a man who sexually 
abused the children, thus exposing them to the possibility of 
abuse in the future. The evidence showed that the child would 
deteriorate for a time after visits with the mother. In In re 
Interest of B.B. et al., 239 Neb. 952, 479 N.W.2d 787 (1992), the 
mother insisted upon maintaining a relationship with two men 
whom she had accused of sexually abusing the children and a 
psychologist testified that the mother lacked insight into the 
seriousness of her children's suffering. In that case, the evidence 
showed that the children expressed a desire not to visit the par
ents and would get sick during or after such a visit. In In re 
Interest of S.R., D.R., and D.B., 239 Neb. 871, 876, 479 N.W.2d 
126, 130 (1992), the court called the father's suggestion that ter
mination was not warranted because the State had not exhausted 
all alternatives "logically preposterous and legally frivolous." 
That court stated that the requirement was not that all possible 
alternatives be exhausted, but only that reasonable efforts had 
been made to reunite the child with the parent. Id. However, the 
opinion also states that the evidence showed that during visita
tion, the support worker observed that the father was generally 
passive and had to be prompted to interact with and supervise 
the children and that "there had been no bonding between the 
father and the children such that the children would be injured 
by termination of the father's relationship." Id. at 876, 479 
N.W.2d at 129-30.  

[11] The best interests of the children are the primary consid
eration in determining whether parental rights should be termi
nated. See In re Interest of DeWayne G. & Devon G., 263 Neb.  
43, 638 N.W.2d 510 (2002). Section 43-292 requires clear and 
convincing evidence that termination of parental rights is in the 
best interests of the children. The problem with the State's evi
dence in this case is that there is no evidence of what the 
intended placement is if the appellants' parental rights are or are 
not terminated. Prince testified that in a small town, there would
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continue to be some contact between the parents and the chil
dren, and that the Department would be open to recommending 
visitation once a month for a few hours.  

By asking for visitation only, the appellants seemingly con
cede that the best interests of the children are served by allowing 
their legal and physical custody to continue with the State. Such 
a conclusion, however, does not necessarily mean that terminat
ing the parental rights serves the children's best interests. We are 
not presented with young children; rather, the boys are now aged 
14 and 15 and Heather is 12. Prince testified that she did not 
believe that there would be an adoption if the appellants' rights 
were terminated and that the children would be left in foster care.  
Alex is seriously handicapped. Despite all of their weaknesses, 
both of the appellants have a close relationship with the children.  

The facts in this case are relatively unique in our experience.  
There is no realistic possibility that either Teresa or Kevin could 
succeed in having a home favorable for the children within a few 
years. However, in spite of several years of separation, Teresa has 
maintained a close relationship with the children, particularly 
Heather. The children lived with Kevin until they were removed 
in July 2000. It is of course sad that he lost custody of the chil
dren and lost his housing assistance because of an ungrounded 
report of abuse and that the children were adjudicated in part 
because of an arguably petty complaint about a snake, which sit
uation was quickly corrected. However groundless the report 
against him may have- been, the record indicates that Kevin no 
longer has the ability to reestablish a home for the children. Yet, 
such evidence as there is shows that he had a positive relationship 
with all of the children and that his visitations with them were 
appropriate. Kevin testified to his having helped Alex develop and 
improve his limited mobility. It is clear that Kevin had bonded 
with all three children, especially the boys. There is no evidence 
that would establish that the breaking of the bond between either 
Teresa or Kevin and any of the children would be beneficial to the 
respective child. Even the Department's personnel alluded to pos
sible continued visitation. It would appear that the difference in 
this respect would be that if parental rights are terminated, visita
tion would be at the whim of the Department's personnel. We can
not see where the children's best interests would be damaged by
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continued visitation. In any case, there is no evidence on the issue 
and the State has the burden of proof.  

On the other hand, there is no evidence that the children's 
prospect for the future will be better if the appellants' parental 
rights are terminated. Insofar as the evidence is concerned, it 
appears that the children will remain in foster care regardless of 
whether the appellants' parental rights are terminated. The 
State's witnesses' assertions that the children will no longer be 
dangling in foster care if the appellants' parental rights are ter
minated is unexplained.  

Witnesses have alluded to the possibility of the children's 
being placed under guardianship. While we pretend some 
knowledge of this State's law on the appointment and adminis
tration of guardians, there is no evidence showing how or what 
use could be made of these laws if the appellants' parental rights 
were or were not terminated. We do not think it appropriate to 
speculate, and the State has the burden of proof.  

The evidence does not indicate that termination would change 
the lives of the children in any respect, except that it would sever 
formal parental rights, including visitation rights, and possibly 
visitation. The evidence therefore indicates that any beneficial 
bond between the appellants and the children would be cut or 
weakened, but the evidence does not show any possible benefit 
to the children that might accrue as a result of that severance or 
weakening. Bearing in mind that the State has the burden of 
proof to show that termination is in the best interests of the chil
dren, we cannot find that the State has met that burden.  

While there is a vague claim that Kevin molested Heather in 
some undisclosed manner, that claim was ultimately unfounded.  
There are claims that Kevin physically abused both Heather and 
Spencer, but there is no claim that he did so other than while he 
had custody. There is evidence that both of the appellants have 
had drug and alcohol problems in the past, but there is no claim 
that they appeared at visitation in any manner affected by drugs, 
alcohol, or any lack of self control.  

The record is also clear that the appellants, in spite of their lim
itations, have developed a bond of affection with the children.  
Absent evidence that such a bond is deleterious to the children, 
we are inclined to believe that such a bond is beneficial to the
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children. These children are old enough that depriving them of 
visitation with the appellants is not going to shelter them from the 
appellants' faults. There is no evidence showing the effect that ter
minating the appellants' parental rights will have on the children 
or on the bonds of affection the record shows to exist between the 
appellants and the children. The statute requires the State to prove 
by clear and convincing evidence that termination is in the best 
interests of the children. The State's evidence on this issue is not 
clear and convincing.  

CONCLUSION 
We conclude that at least one of the grounds that justify termi

nation of the appellants' parental rights exists, but that the State 
failed to prove by clear and convincing evidence that termination 
of their parental rights was in the best interests of the children.  
Accordingly, we reverse, and remand with directions to dismiss 
the motion for termination.  

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS.  

IRWIN, Chief Judge, participating on briefs.  
IRWIN, Chief Judge, dissenting.  
I respectfully dissent from the conclusion of the majority 

that the State has failed to demonstrate by clear and convincing 
evidence that termination of the appellants' parental rights is in 
the best interests of Heather, Spencer, and Alex. On the con
trary, I would defer to the trial court regarding the factual deter
mination of what is in the best interests of these children, and 
the record clearly supports the trial court's determination that 
their best interests will be served by terminating the appellants' 
parental rights.  

The majority opinion appears to base the conclusion that the 
State failed to prove that the best interests of the children would 
be served by terminating the appellants' parental rights on the 
notion that these children are "unadoptable." Not only does such 
a notion lack a firm basis in the record, but it further proposes a 
new analysis and a new requirement for future termination of 
parental rights cases in this State that is not recognized by the 
applicable statutes and has never been recognized by an appel
late court in this State previously.
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The majority opinion first implies that these children are 
"unadoptable." This implication appears to be based on a com
bination of Prince's testimony that she did not believe that there 
would be an adoption if the appellants' parental rights were ter
minated and the facts that the children are all above the age of 
10 and that Spencer and Alex have special needs.  

The record in this case does not indicate a long-term place
ment commitment for the children. However, there is no require
ment in existing Nebraska law that there be such a commitment 
to support a finding that termination of parental rights is in the 
best interests of the children. Similarly, there is no legal basis 
for concluding either that the lack of such a commitment at the 
time of the termination hearing or the age and special needs of 
the children somehow make them necessarily "unadoptable" or, 
more importantly, that such potential difficulties in finding a 
long-term commitment preclude a finding that termination of 
parental rights is in the best interests of these children.  

The trial court was every bit as informed as this court regard
ing the likelihood of adoption for these children, and it had every 
bit as much information available when it decided that termina
tion of the appellants' parental rights was in the best interests of 
the children. The trial court was presented with unrebutted testi
mony from two experts, Prince and Walker, both of whom pro
vided expert opinions that termination of the appellants' parental 
rights was in the best interests of the children and both of whom 
provided rational bases for their opinions. Although the trier of 
fact is not required to accept the opinion of an expert, as the 
majority indicates, it is equally axiomatic in Nebraska case 
precedence that appellate courts may give weight to the fact that 
the trial court observed witnesses and accepted one version of 
facts or opinions over another. In this case, the trial court heard 
the testimony, in person, and chose to accept the opinions of the 
experts concerning the best interests of these children.  

Furthermore, the record is more than adequate to support both 
the opinions of Prince and Walker and the trial court's ultimate 
conclusion that the appellants' parental rights should be termi
nated. The record indicates that these children have been forced 
to endure being in and out of foster care repeatedly over several 
years because of the actions, or inaction, of the appellants. There
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is no dispute that the appellants have significantly failed to com
ply with rehabilitation plans designed to assist them in regaining 
their children; that neither of the appellants is now, or will be in 
the foreseeable future, in any position to parent these children; 
or that the State satisfied its burden of proving the existence of 
grounds for terminating the appellants' parental rights.  

Indeed, the record indicates a history of behavior by the appel
lants that has endangered these children. This history includes 
allegations of physical and sexual abuse. The majority concludes 
that the allegations of sexual abuse were "ungrounded." 
Testimony at trial from the protection and safety worker who 
investigated the complaint establishes that a medical evaluation 
was performed which "could not prove that it had happened or 
had not happened and based on that the criminal charges were 
dropped." Although the worker indicated "Correct" when one of 
the attorneys at trial stated, "I guess I should change the word. I 
shouldn't say not happened, it should have been unfounded 
would be the proper way to put it," the record is not clear enough 
to hold as a matter of law that the allegations were simply 
"ungrounded." The record further contains allegations of Kevin's 
keeping an uncaged boa snake of a size large enough to endan
ger the children's health in the house (which allegations, contrary 
to the majority's opinion, the record does not indicate to be an 
"arguably petty" complaint), allegations of filthy living condi
tions, and allegations of a general inability to parent.  

Although the majority in its opinion fully recognizes that the 
appellants are "simply incapable of properly parenting these chil
dren" and probably never will be capable to do so, the majority 
chooses to emphasize the fact that there is not an adoption on the 
horizon for these children. This emphasis is troubling because it 
may be seen as a new analysis regarding the determination of 
best interests in termination of parental rights cases. It is possi
ble that the majority opinion may be read to suggest that the exis
tence of a long-term placement may imply that the best interests 
of the children require termination of parental rights; no existing 
law in Nebraska has ever suggested this before. No existing law 
in Nebraska, statutory or judicial, has held before today that 
adoptability is even a consideration in determining best interests 
in termination cases. Even more significantly, no existing law in
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Nebraska has held that the lack of evidence of an impending 
adoption equates to "unadoptability" or that such lack of evi
dence is enough to warrant reversing a trial court's conclusion on 
best interests, which conclusion is supported by overwhelming 
evidence and expert opinion. Rather, the majority opinion in the 
present case has now ensured that these children are, legally, 
"unadoptable." Their fate is now sealed.  

KEB, INC, DOING BUSINESS AS ALLEN'S OF HASTINGS, 

A NEBRASKA CORPORATION, APPELLANT, V.  

FARRIS CONSTRUCTION CO., INC., 

A NEBRASKA CORPORATION, APPELLEE.  

665 N.W.2d 667 

Filed July 15, 2003. No. A-02-063.  

1. Rules of the Supreme Court: Records. Neb. Ct. R. of Prac. 5B(3)c (rev. 2000) pro

vides that if a court reporter is unable to prepare and certify a bill of exceptions, the 

bill of exceptions shall be prepared under the direction and supervision of the trial 

judge and shall be certified by the judge.  

2. _ : . Neb. Ct. R. of Prac. 5B(3)c (rev. 2000) does not provide that ajudge may 

make a record when no record was made.  

3. _: . When Neb. Ct. R. of Prac. 5B(3)c (rev. 2000) is read in conjunction with 

rule 5A(l), which requires a court reporter to make a verbatim record, rule 5B(3)c 

applies only when such things as death and disability prevent the reporter from 

preparing a bill of exceptions after a record was actually made at a hearing.  

4. Rules of the Supreme Court: Records: Judges: Waiver. To allow materials marked 

and certified only by a trial judge as a bill of exceptions would effectively allow the 

trial judge to waive the making of a record, which act is contrary to Neb. Ct. R. of 

Prac. 5A(l) (rev. 2000).  

Appeal from the District Court for Adams County: TERRI 

HARDER, Judge. Order vacated, and cause remanded with 
directions.  

Chris A. Johnson, of Conway, Pauley & Johnson, P.C., for 
appellant.  

Mark Kadi, of Leininger, Smith, Johnson, Baack, Placzek, 
Steele & Allen, for appellee.  

HANNON, INBODY, and MOORE, Judges.
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HANNON, Judge.  
INTRODUCTION 

On August 28, 2000, KEB, Inc., doing business as Allen's of 
Hastings, a Nebraska corporation (KEB), filed a petition against 
Farris Construction Co., Inc., also a Nebraska corporation 
(Farris), alleging that the parties had entered into a second con
tract whereby Farris agreed to replace defective concrete which 
it had installed for KEB and that Farris had breached the contract 
by refusing to replace the concrete. If the parties entered into a 
contract as KEB alleges, it was accomplished by a series of con
versations and letters between the parties' officers and attorneys 
over a period of time. KEB prayed for damages incurred in hir
ing another entity to replace the concrete, for costs, and for attor
ney fees. Both parties moved for summary judgment, and a hear
ing was held on their motions. No record was made at the 
hearing, but the trial court granted Farris' motion and denied 
KEB's motion. KEB appeals. Because no record was made of the 
hearing on the motions for summary judgment, we vacate the 
trial court's order and remand the cause with directions for the 
trial court to hold a new hearing on both motions for summary 
judgment in the presence of the court reporter as required by 
Neb. Ct. R. of Prac. 5A(1) (rev. 2000).  

BACKGROUND 
The record with which we have been presented consists of the 

transcript, containing the petition, the answer, the motions for 
summary judgment, KEB's answers to Farris' requests for 
admissions and interrogatories, and an affidavit of Farris' presi
dent. We are also presented with an "expanding wallet file with 
flap" that has a letter-size paper bearing the caption of the case 
taped to its outside. The paper has the title "Bill of Exceptions." 
In the body of the paper is a list of exhibits 1, 2, 3, and 4, which 
are described as "Requests for Admissions and Interrogatories," 
"Response to Requests for Admissions and Interrogatories," 
"Affidavit of James P. Farris," and "Affidavit of Robert M.  
Allen," respectively. The paper is unsigned.  

On the other side of the wallet file is taped another letter-size 
paper with the caption of the case thereon and the title 
"Affidavit." It contains an affidavit of the trial judge stating, in
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summary, that no proceedings of the October 10, 2001, hearing 
were had on the record and that there were four exhibits marked 
and received on that date, exhibits 1 through 4, which were filed 
on March 5, 2002. The only document in the wallet file bearing 
a file stamp is exhibit 2, and that stamp is of the word 
"Received" in large type with what appears to be a date, which 
is largely illegible. The stamped year appears to begin with a 2 
and end with a 1, so we deduce that exhibit 2 was filed in 2001, 
and the month appears to read "APR," but the day is simply 
illegible. The affidavit also states that it was prepared in com
pliance with rule 5B(3)c.  

Inside the wallet file, there are four manila file folders labeled 
exhibits 1, 2, 3 and 4. In those exhibits, the requests for admis
sions, the response to the requests, the affidavit of James Farris, 
and the affidavit of Robert Allen, respectively, are found. These 
are each several-page documents, but the pages are stapled 
together, and on the front of each is a standard exhibit marker with 
the number of the exhibit, the date "10/10/1," and an ambiguous 
initial on it. The wallet file also contains an affidavit of the court 
reporter stating that there were no proceedings had on the record 
at the October 10, 2001, hearing, that four exhibits were marked 
on that date, and that the exhibits were enclosed.  

ANALYSIS 
Our initial question is whether or not the record presented is 

such that we can or should entertain the appeal at all. The record 
is presented by the trial judge and the parties as adequate under 
rule 5B(3)c. That rule provides: 

If the reporter is unable to prepare and certify a bill of 
exceptions, or if a bill of exceptions cannot be prepared 
and certified under provisions contained elsewhere in these 
rules, the bill of exceptions shall be prepared under the 
direction and supervision of the trial judge and shall be 
certified by the judge and delivered to the clerk of the dis
trict court.  

This rule must be read in the light of rule 5A(1), which provides, 
"The official court reporter shall in all instances make a verbatim 
record of the evidence offered at trial or other evidentiary pro
ceeding, including but not limited to objections to any evidence
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and rulings thereon, oral motions, and stipulations by the parties.  
This record may not be waived." (Emphasis supplied.) 

The record in this case is quite close to that which was pre
sented to the Nebraska Supreme Court in Presle v. Presle, 262 
Neb. 729, 634 N.W.2d 785 (2001). In Presle, the trial court had 
sustained a motion for summary judgment for one party and 
denied one for the other party. The "bill of exceptions" con
tained several exhibits but no testimony and no indication that 
the exhibits had been offered and received. After the notice of 
appeal was filed, the appellant filed a motion for an order nunc 
pro tunc and asserted that no court reporter was available for the 
hearing on the motion for summary judgment but that the 
exhibits had been preserved for the record. At oral argument, the 
appellee's counsel asserted that the summary judgment hearing 
was held in chambers and that no court reporter was present.  
The Nebraska Supreme Court repeated this fact in its opinion 
and then stated, "This court will not permit such conduct.  
Whether a trial court judgment is appealed or not, a record is 
necessary, and the trial judge in the case at bar should have 
ensured that a court reporter was available for the hearing." Id.  
at 732, 634 N.W.2d at 787.  

The case at hand differs from Presle only in that in Presle, the 
trial judge overruled the appellant's motion for an order nunc pro 
tunc. Without specifically stating so, the Presle court seemed to 
treat that ruling by the trial court as a refusal to prepare a bill of 
exceptions under rule 5B(3)c. In the case at hand, the trial judge 
attempted to comply with that rule by the judge's affidavit stat
ing that four exhibits in the wallet file had been marked and 
received. We are presented with the question of whether or not 
papers in a file certified by the trial judge as having been marked 
and received as exhibits constitute a bill of exceptions.  

[1-4] We think not. First of all, our record clearly shows that no 
court reporter was present at the relevant hearing. Rule 5B(3)c 
provides, "If the reporter is unable to prepare and certify a bill of 
exceptions . . . the bill of exceptions shall be prepared under the 
direction and supervision of the trial judge and shall be certified 
by the judge . . . ." The rule does not provide that a judge may 
make a record when no record was made. When rule 5B(3)c is 
read in conjunction with rule 5A(1), which requires a court
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reporter to make a verbatim record, rule 5B(3)c applies only when 
such things as death and disability prevent the reporter from 
preparing a bill of exceptions after a record was actually made at 
a hearing. Second, to use the papers herein presented as the bill of 
exceptions flies in the face of the rule that the verbatim record 
cannot be waived, as well as of statements by the Nebraska 
Supreme Court that it is the trial judge's duty to ensure that a 
court reporter is present. To allow materials marked and certified 
only by a trial judge as a bill of exceptions would effectively 
allow the trial judge to waive the making of a record, which act is 
contrary to rule 5A(1), at least in cases where the parties do not 
object. Such a procedure amounts to an unspoken waiver.  

We therefore conclude, as the Presle court concluded, that the 
administration of justice is best served by vacating the district 
court's order and remanding the cause for a new evidentiary 
hearing on the motions for summary judgment of both parties.  
The order granting summary judgment to Farris and denying 
summary judgment to KEB is vacated, and the cause is 
remanded for a new evidentiary hearing.  

ORDER VACATED, AND CAUSE 

REMANDED WITH DIRECTIONS.  

IN RE INTEREST OF JANET J., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V..  
FLORANCE S., APPELLANT, AND CRAIG J., 

APPELLEE AND CROSS-APPELLANT.  

666 N.W.2d 741 

Filed July 15, 2003. No. A-02-918.  

1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and the appellate court is required to reach a conclusion independent of the 
trial court's findings.  

2. Statutes: Appeal and Error. The interpretation of statutes presents questions of law, 
in connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  

3. Juvenile Courts: Parent and Child. Under Neb. Rev. Stat. § 43-283.01(4)(b)(iv) 
(Reissue 1998), reasonable efforts to preserve and reunify the family are not required 
if a court of competent jurisdiction has determined that the parent of the juvenile has

42



Cite as 12 Neb. App. 42 

committed a felony assault which results in serious bodily injury to the juvenile or 
another minor child of the parent.  

4. Parent and Child. A finding of felony child abuse does not satisfy the requirements 
of Neb. Rev. Stat. § 43-283.01(4)(b)(iv) (Reissue 1998).  

5. Criminal Law: Minors. In view of the definition of child abuse in Neb. Rev. Stat.  
§ 28-707 (Cum. Supp. 2002), a general finding of guilt under that statute would not 
be a finding of assault because it is possible to commit the crime of child abuse by 
means other than assault.  

6. _ : _ . Serious bodily injury is not an element of the crime of child abuse as 
defined in Neb. Rev. Stat. § 28-707 (Reissue 1989).  

7. Juvenile Courts: Parent and Child. The purpose of 1998 Neb. Laws, L.B. 1041, and 
the federal mandate which precipitated it was to change the emphasis from reunifica
tion of the family to that of the health and safety of the child.  

8. Statutes. In construing a statute, a court must look to the statute's purpose and give 
to the statute a reasonable construction which best achieves that purpose, rather than 
a construction which would defeat it.  

9. Juvenile Courts. The juvenile court is the court of competent jurisdiction referred to 
in Neb. Rev. Stat. § 43-283.01(4)(b) (Reissue 1998).  

10. Juvenile Courts: Appeal and Error. The appellate court is the court of competent 
jurisdiction to decide issues that are part of a de novo review of juvenile cases.  

11. Parent and Child: Words and Phrases. The phrase "a court of competent jurisdiction 
has determined," contained in Neb. Rev. Stat. § 43-283.01(4) (Reissue 1998), does not 
require a conviction of the felony assault which results in serious bodily injury to 
another child of the parent, but only a determination that the crime was committed.  

12. Juvenile Courts: Parental Rights: Evidence. Before Neb. Rev. Stat.  
§ 43-283.01(4)(b) (Reissue 1998) can be relied upon by the juvenile court, the evi
dence must show that the parent committed an assault on the child, such assault being 
a felony under the law of the State of Nebraska and resulting in serious bodily injury 
to that child.  

13. Assault: Intent. A person commits the offense of assault in the first degree if he 
intentionally or knowingly causes serious bodily injury to another person.  

14. Assault: Words and Phrases. Serious bodily injury is defined as bodily injury which 
involves a substantial risk of death, or which involves substantial risk of serious per
manent disfigurement, or protracted loss or impairment of the function of any part or 
organ of the body.  

15. Assault. Under Neb. Rev. Stat. § 28-308 (Reissue 1995), a trier of fact can use com
mon knowledge to determine if the victim has suffered serious bodily injury.  

16. Parental Rights. Neb. Rev. Stat. § 43-283.01(1) (Reissue 1998) provides that in 
determining whether reasonable efforts have been made to preserve and reunify the 
family and in making such reasonable efforts, the juvenile's health and safety are the 
paramount concern.  

17. Juvenile Courts: Parental Rights: Words and Phrases. The words of Neb. Rev.  
Stat. § 43-283.01 (Reissue 1998) and the legislative history clearly demonstrate that 
the juvenile court must consider and determine whether the best interests of the child 
require reasonable efforts at reunification notwithstanding a finding of one of the sit
uations in subdivision (4) and that in such consideration, the health and safety of the 
child must be paramount.

IN RE INTEREST OF JANET J. 43
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Appeal from the County Court for Keith County: B. BERT 

LEFFLER, Judge. Affirmed.  

Gary J. Krajewski, of Krajewski Law Office, for appellant.  

George M. Zeilinger, Deputy Keith County Attorney, for 
appellee State of Nebraska.  

J. Blake Edwards, of McGinley, O'Donnell, Reynolds & 
Edwards, P.C., L.L.O., for appellee Craig J.  

Edward D. Steenburg, guardian ad litem.  

HANNON and MOORE, Judges, and BUCKLEY, District Judge, 
Retired.  

HANNON, Judge.  
INTRODUCTION 

This is an appeal by Florance S. and Craig J., parents of Janet 
J., from a dispositional order by the juvenile court involving 
Janet. The adjudication of Janet as a child defined under Neb.  
Rev. Stat. § 43-247(3)(a) (Reissue 1998), was previously affirmed 
by this court, and the case was returned to the juvenile court for 
disposition. See In re Interest ofJanet Ann J., No. A-01-090, 2001 
WL 1221682 (Neb. App. Oct. 16, 2001) (not designated for per
manent publication). In the dispositional order, the juvenile court 
approved a case plan which did not provide for reasonable efforts 
to reunify Janet with Florance because the court found that 
Florance had committed felony assault upon other of her children 
and because Neb. Rev. Stat. § 43-283.01 (Reissue 1998) provides 
that in such case, reasonable efforts to preserve and reunify the 
family are not required. Upon a de novo review, we find that 
Florance committed a felonious assault which resulted in serious 
bodily injury of at least one of her other children; that her condi
tion is still such that she is a possible danger to Janet; and that 
under § 43-283.01(4)(b), a reasonable effort to reunify the family 
is not required. Accordingly, we affirm.  

BACKGROUND 
Janet was born to Florance and Craig on August 5, 2000, and 

Janet was removed from Florance's custody shortly after her 
birth. She has been in foster care continuously since that time.
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At the time of Janet's birth, both Florance and Craig were mar
ried, but not to each other. Although they have not wed, they 
plan to marry each other sometime in the future.  

At the time of the dispositional hearing on July 17, 2002, 
Florance was 31 years of age. When Janet was born, she was 
immediately taken into custody upon the ground of Florance's 
previous abuse of her other children. In 1988 when Florance was 
17 years of age, her daughter Sandy D. died under suspicious 
circumstances. Apparently, there were no criminal proceedings 
as a result of this incident. On September 16, 1989, Florance 
gave birth to daughter Sondra D., who died 22 days later. In 
1992, a juvenile proceeding was had for alleged abuse of 
another child, Matthew P. Florance was prosecuted in 1992 for 
child abuse, a Class IV felony, of both Sondra and Matthew.  
Florance pled guilty in the district court for Perkins County, 
Nebraska, to the abuse of Sondra and no contest in the district 
court for Keith County, Nebraska, to the abuse of Matthew. For 
the abuse of Sondra, Florance was sentenced to probation for a 
term of 5 years, and for the abuse of Matthew, she was sentenced 
to prison for a term of 1 year 8 months to 5 years. The sentenc
ing orders provided that she was to serve the prison sentence 
first and then the probation sentence. She completed both sen
tences without an adverse incident.  

Florance has a ninth grade education. Florance married Rick P.  
on February 14, 1990, and the marriage lasted approximately 1 /2 
years. Rick was the father of Sandy and Sondra. On February 19, 
1992, Matthew was born to Florance and Rick. Florance volun
tarily relinquished her parental rights to Matthew after the charges 
of child abuse were brought against her. After divorcing Rick, 
Florance married Phillip S. on September 21, 1996. Florance's 
daughter Brandi S. was born of that marriage on January 17, 
1997. Brandi was immediately removed from Florance's custody 
on the same ground that Janet was removed in this case. Florance 
relinquished her parental rights to Brandi, and Brandi was 
adopted. Florance divorced Phillip shortly before the adjudication 
hearing in this case. At the time of that hearing, Florance had been 
living with Craig, the father of Janet, for more than 2 years.  

Florance testified that Janet would be physically safe if she 
were returned to Florance. She further testified: "I have a stable
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home. I'm not bouncing around I'm not moving around. I have a 
job that I've kept for years. Normally I wouldn't keep a job for no 
more than eight months." She also testified that she successfully 
underwent counseling and completed parenting classes, and her 
evidence in that respect is not directly contested. Her evidence 
would establish that since being released from prison, she has 
been employed, has established a home, and has acted as a good 
and stable member of society. This evidence is not directly con
tested and is corroborated by witnesses such as a caseworker for 
the Department of Health and Human Services (Department) and 
three coworkers. There is evidence that Florance has been around 
young children and helped care for them without adverse inci
dents. Her witnesses testified that they would allow Florance to 
care for their grandchildren. There is no evidence that Florance 
has not acted in accord with this evidence.  

Craig was 33 years old at the time of the adjudication hearing.  
He was married at that time to another woman, but was preparing 
to go through divorce proceedings. He had worked for the same 
employer for almost 6 years. He had one prior conviction for driv
ing under the influence, but otherwise had a clear criminal record.  
There is no evidence that he would not be a responsible parent.  
We do not regard evidence of his having been observed buying 
beer on four occasions as indicative of any inability to parent. The 
only thing that could justify depriving Craig of custody of Janet is 
that he clearly intends to live with Florance and raise Janet with 
her. He would thereby expose Janet to any dangers that might 
result from Florance's shortcomings.  

There is a report to Florance's counsel dated June 21, 2002, 
from Thomas J. Gilligan, a licensed clinical psychologist, in 
which he reports on his psychological evaluation of Florance. In 
the accompanying letter, Gilligan refers to a telephone confer
ence he had with Florance's counsel, and Gilligan indicates that 
he was informed of the situation Florance was in at the time and 
that he would like to be helpful to her. He enclosed an 8-page 
report of his evaluation of Florance. The report establishes that 
he was apprised of Florance's history from the Department, 
court records, and interviews with and testing of Florance. The 

bottom line of his report is that he wishes he could document a 
"clear and significant change" in Florance. However, he found
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little evidence to support her assertion that she has changed sub
stantially. He said, "I find more frequent and more significant 
similarities than differences in the data from her current testing 
with the basic characteristics [a] Dr. Skulsky described in his 
evaluation done on October 11, 1997." Gilligan stated that the 
parental education and counseling Florance had undergone 
addressed superficial issues and "have not addressed underlying 
and fundamental personality constructs." 

Dr. Stephen Skulsky's report of his October 11, 1997, evalua
tion is also in evidence. The report shows that an evaluation of 
Florance and Phillip, her husband at the time, was obtained by 
the Department to evaluate their capacity to parent Brandi.  
Skulsky's report states that Florance evidences a moderately 
severe to very severe emotional disturbance in the form of a 
"Mixed Personality Disorder." This report is very long and cov
ers Phillip and the relationship of Florance and Phillip as parents 
with Brandi. It details the emotional problems of both parents. A 
statement in the report that we find significant is as follows: 

[T]he weakness to possible abuse of Brandi in each parent 
is there to the degree that they cannot access their own 
deeper emotional feelings of hurt, depression, loss, anger, 
and needingness [sic] and still find ways to integrate these 
needs into their conscious life so that they can handle the 
needs rather than "act them out" in a quick emotionally 
upsetting responsiveness to their child.  

Skulsky also opined, "Without this deep change[,] it is unlikely 
she could become an adequate parent." He recommended that 
Florance engage in intensive individual psychotherapy. He closed 
with the statement: "Until such time as further significant changes 
occur[,] it is not wise to place Brandi back with the couple." 

Janet was adjudicated as a juvenile within the meaning of 
§ 43-247(3)(a) on December 18, 2000. A "CASA Report" dated 
December 28, 2000, stated that Janet had forged a family bond 
with her foster parents. It further stated that Craig had not "com
plied with legal avenues to acknowledge paternity or pursued 
biological testing to verify paternity." The report contained a rec
ommendation that Janet remain in foster care, that Florance not 
be allowed visitation, and that Craig not be allowed visitation 
until his paternity is legally verified.
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A court report filed June 20, 2002, was admitted without 
objection. It contains a section entitled "History of previous ser
vice interventions." This history and Florance's testimony are the 
only evidence in the record which clearly establish what 
Florance did to her earlier-born children. It shows that Florance's 
child Sandy, born on July 4, 1988, was taken to the hospital at a 
later date with a spiral fracture of her right femur and died on 
September 17, 1988, and that on September 16, 1989, Florance 
gave birth to Sondra, who died 22 days later. It shows that 
Matthew was born on February 19, 1992, and was admitted to the 
hospital on March 6 with a spiral fracture of his right femur. At 
the time, a pathologist opined that Matthew's injury resulted 
from excessive force being applied to the leg with a twisting 
action and that the caretaker would have had to have inflicted the 
injury knowingly.  

The testimony that Florance gave at the adjudication hearing 
was received into evidence. Part of that testimony throws some 
light upon what Florance did to her earlier-born children. She 
admitted that she placed the child Sondra, who was alive, in a 
box in the closet of her residence a couple of minutes after 
Sondra was born. Florance did so because her mother did not 
know Florance had been pregnant and because Florance was 
afraid of her mother. Her mother took Florance and Sondra to 
the hospital. Florance admitted that Sandy had a spiral facture of 
her leg at the time of her death. Florance also testified that she 
hurt Matthew by pulling down on his leg while trying to change 
his diaper. Later in her testimony, she admitted that she was 
responsible for the injuries to Sondra and Matthew.  

The case plan included in the court report provides a perma
nency objective of reunification with Craig and a concurrent plan 
of adoption. The plan provides for Janet to remain in a foster 
home. The goals relating to Florance are for her to prepare a fam
ily history, including information about family members and pic
tures for Janet. For Craig, in addition to his participation in 
preparation of the family history, the plan provides for him "to 
provide a safe and stable home environment." The plan provides 
that Craig would complete psychological and drug and alcohol 
evaluations and follow the recommendations, complete a parent
ing assessment, not consume drugs or alcohol, and maintain full
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employment. The plan provides tasks consistent with the goals.  
While we find the visitation section of the plan confusing, it 
appears to provide Craig visitation with Janet.  

In its July 19, 2002, dispositional order, the court found that 
Florance has "committed felony assault upon other of her chil
dren" and that reasonable efforts to reunify Janet and Florance 
are excused pursuant to § 43-283.01(4)(b). The order approves 
and adopts the case plan and court report.  

ASSIGNMENTS OF ERROR 
Florance alleges that the court erred in finding that reunifica

tion with Florance was not a proper goal in this case. Craig 
alleges that "[tihe Keith County Court erred in its dispositional 
hearing wherein it found that re-unification with [Florance] and 
[Craig] was not a proper goal in this case." Since the plan does 
not purport to find reunification with Craig is not a proper goal, 
we interpret this assignment as simply joining Florance in her 
assignment. Craig does not argue issues concerning provisions 
in the case plan that are applicable only to him.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and the 

appellate court is required to reach a conclusion independent of 
the trial court's findings; however, when the evidence is in con
flict, the appellate court will consider and give weight to the fact 
that the lower court observed the witnesses and accepted one 
version of the facts over another. In re Interest of Kiana T, 262 
Neb. 60, 628 N.W.2d 242 (2001).  

[2] The interpretation of statutes presents questions of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. In re Interest of DeWayne G. & Devon 
G., 263 Neb. 43, 638 N.W.2d 510 (2002).  

ANALYSIS 
Florance first argues that there is no evidence to sustain the 

adjudication. This issue was settled in a previous appeal and 
need not be reconsidered in this appeal.  

[3] The portions of § 43-283.01 which are possibly applicable 
to the issues in the appeal provide:
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(4) Reasonable efforts to preserve and reunify the fam
ily are not required if a court of competent jurisdiction has 
determined that: 

(a) The parent of the juvenile has subjected the juvenile 
to aggravated circumstances ... ; 

(b) The parent of the juvenile has ... (iv) committed a 
felony assault which results in serious bodily injury to the 
juvenile or another minor child of the parent; or 

(c) The parental rights of the parent to a sibling of the 
juvenile have been terminated involuntarily.  

There is no evidence that Florance's parental rights to any of her 
children were terminated involuntarily or that subdivision (a) 
concerning aggravating circumstances of the juvenile subject to 
the proceedings is applicable. There is no evidence that Florance 
even had an opportunity to subject Janet to aggravated circum
stances. Florance and Craig argue that the requirements of 
§ 43-283.01(4)(a) and (c) were not supported by the evidence.  
However, the court did not make a finding that she committed 
felony child abuse, but, rather, cited § 43-283.01(4)(b).  

[4] The only provision of § 43-283.01(4) that could be the 
basis of the Department's decision not to use reasonable effort 
to preserve the family is subdivision (b)(iv), i.e., that a court of 
competent jurisdiction has found that Florance has "committed 
a felony assault which results in serious bodily injury to . . .  
another minor child" of Florance. Florance and Craig argue that 
the evidence does not support the trial court's finding that 
Florance committed "felony child abuse." Brief for appellant at 
10. They further argue that there is no such crime in Nebraska.  
We agree. A finding of "felony child abuse" does not satisfy the 
requirements of § 43-283.01(4)(b)(iv) and, in addition, there is 
no such crime in Nebraska. There is a crime of child abuse that 
is a felony, Neb. Rev. Stat. § 28-707 (Cum. Supp. 2002), but the 
present version of that statute is not the same as in 1988 and 
1992 when Florance committed the crimes against her children.  

[5,6] In both cases, Florance was found guilty of a Class IV 
felony by violation of § 28-707 (Reissue 1989). This statute was 
modified in 1993. See 1993 Neb. Laws, L.B. 430 (effective date 
September 9, 1993). Before 1993, § 28-707 provided that child 
abuse was placing a child in a situation that endangered his or
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her life or health, cruelly confining or punishing a child, or 
depriving a child of necessary food, clothing, shelter, or care. If 
the crime was committed intentionally, it was a Class IV felony, 
and if it was done negligently, it was a Class I misdemeanor. The 
statute did not contain any provision about the abuse resulting in 
serious bodily injury. In view of the definition of child abuse in 
§ 28-707, there is considerable doubt that a general finding of 
guilt would be a finding of assault because it is possible to com
mit the crime of child abuse by means other than assault, such 
as depriving a child of food. However, even if that hurdle were 
overcome, it is clear that serious bodily injury was not an ele
ment of the crime. Section 28-707 now makes child abuse 
resulting in serious bodily injury a Class III felony, and it is a 
Class IIIA felony if serious bodily injury does not result but the 
abuse was done knowingly and intentionally. Under the terms of 
the present statute, child abuse is still not limited to an assault.  
See § 28-707(1) (Cum. Supp. 2002).  

We therefore conclude that a finding by the trial court that 
Florance committed felony child abuse is neither supported by 
the evidence nor adequate to satisfy the requirements of 
§ 43-283.01(4)(b)(iv). This finding does not end our considera
tion, however, because under our standard of review, as stated 
above, this court has the duty to perform a de novo review and 
to interpret and apply the applicable statutes in the process of 
that review.  

We see the question to be whether the preponderance of the 
evidence shows that a court of competent jurisdiction has found 
that Florance has committed a felony assault which resulted in 
serious bodily injury to another minor child of Florance. If such a 
finding is made, a plan need not contain a provision for reunifica
tion of Florance and Janet. If such a finding is not made, the case 
plan must provide for reasonable efforts toward reunification.  

First, we must determine what is meant in § 43-283.01 by the 
phrase "a court of competent jurisdiction has determined." Is the 
court of competent jurisdiction the court which has jurisdiction 
to determine the crime of felony assault or that which has juris
diction over juvenile proceedings? In Nebraska, the district court 
has jurisdiction over felony matters. Neb. Const. art. V, § 9. The 
juvenile court has jurisdiction over juvenile proceedings and,
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particularly, to approve or disapprove case plans for juveniles.  
§ 43-247; Neb. Rev. Stat. § 24-517 (Cum. Supp. 2002). If the dis
trict court of Nebraska is the court of competent jurisdiction 
referred to, the determination of whether the parent committed a 
felony assault could be made only as part of a criminal prosecu
tion where the elements of the crime charged were a felony 
assault which resulted in serious bodily injury. Such a legislative 
intent seems doubtful.  

The phrase "a court of competent jurisdiction has determined," 
contained in § 43-283.01(4), was taken verbatim from 42 U.S.C.  
§ 671(a)(15)(D) (2000). That federal statute more or less required 
the states to adopt a group of statutes on juvenile matters. The 
phrase contained in § 43-283.01 that the parent "committed a 
felony assault which results in serious bodily injury to the juve
nile or another minor child of the parent" was taken almost ver
batim from that federal statute. Section 43-283.01 was a part of 
1998 Neb. Laws, L.B. 1041, and in reviewing that law, the 
Nebraska Supreme Court said: 

Construing this statutory framework in pari materia, we 
determine that the issue of reasonable efforts if required 
under § 43-283.01 must be reviewed by the juvenile court 
(1) when removing from the home a juvenile adjudged to 
be under subsections (3) or (4) of § 43-247 pursuant to 
[Neb. Rev. Stat.] § 43-284 [(Reissue 1998)], (2) when the 
court continues a juvenile's out-of-home placement pend
ing adjudication pursuant to [Neb. Rev. Stat.] § 43-254 
[(Reissue 1998)], (3) when the court reviews a juvenile's 
status and permanency planning pursuant to [Neb. Rev.  
Stat.] § 43-1315 [(Reissue 1998)], and (4) when termina
tion of parental rights to a juvenile is sought by the State 
under [Neb. Rev. Stat.] § 43-292(6) [(Reissue 1998)].  

In re Interest of DeWayne G. & Devon G., 263 Neb. 43, 54, 638 
N.W.2d 510, 519 (2002).  

[7-10] The Supreme Court noted that the purpose of L.B. 1041 
and the federal mandate which precipitated it was to change the 
emphasis from reunification of the family to that of the health and 
safety of the child. In re Interest of DeWayne G. & Devon G., 
supra. We conclude that the phrase "court of competent jurisdic
tion," contained in § 43-283.01(4), was a generic description used
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in a federal law which was intended to impose the requirement on 
all 50 states. A state not making the required changes would lose 
considerable federal aid. See 42 U.S.C. § 671(a). In a federal 
statute that is intended to be followed by all states, it is impossi
ble to name the court of the state that would litigate the necessary 
issues. It would clearly be necessary to use terms which would 
apply to whatever court system each of the several states might 
use. In construing a statute, a court must look to the statute's pur
pose and give to the statute a reasonable construction which best 
achieves that purpose, rather than a construction which would 
defeat it. In re Estate of Peterson, 254 Neb. 334, 576 N.W.2d 767 
(1998). In Nebraska, the court that decides the matter referred to 
in the cited federal statute is the juvenile court. See § 43-247. We 
therefore conclude that the juvenile court is the court of compe
tent jurisdiction referred to in § 43-283.01(4)(b). Of course, this 
court is one of the courts of competent jurisdiction to decide 
issues that are part of a de novo review of juvenile cases.  

The next question is what is meant by the phrase "committed a 
felony assault which results in serious bodily injury to ... another 
minor child of the parent" contained in § 43-283.01(4). Again, 
this phrase was part of a federal statute intended to be enacted by 
all states. Interestingly, in the subsections of 42 U.S.C.  
§ 671(a)(15)(D) that deal with aggravating circumstances, mur
der, and manslaughter (which are part of § 43-283.01(4)), the 
phrasing makes it clear that Congress expected the state legisla
tors to insert into the applicable state statutes the state crimes that 
would meet the federal requirement instead of simply copying 
that portion of 42 U.S.C. § 671(a)(15)(D). In the parts of 
§ 43-283.01 dealing with the aggravating circumstances, murder, 
and manslaughter, modifications were clearly made in L.B. 1041 
so that it complied with, but did not copy, the provisions in the 
controlling federal statute. Section 43-283.01(4)(b)(iv), however, 
is simply a copy of the federal statute, and the generic crime of 
"felony assault" was therefore copied into this statute.  

[11,12] The phrase "a court of competent jurisdiction has 
determined," contained in § 43-283.01(4), does not require a 
conviction of the felony assault which results in serious bodily 
injury to another child of the parent, but only a determination 
that the crime was committed. Does it, however, require that the
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juvenile court determine that the parent committed such an 
offense? Of course, before the juvenile court or this court can 
make such a determination, the preponderance of the evidence 
must show that the parent committed such an offense. The evi
dence would therefore have to show that the parent committed 
an assault on the child, such assault being a felony under the law 
of the State of Nebraska and resulting in serious bodily injury to 
that child.  

[13,14] Since 1977, Nebraska has had a statute which provides: 
"A person commits the offense of assault in the first degree if he 
intentionally or knowingly causes serious bodily injury to another 
person." Neb. Rev. Stat. § 28-308 (Reissue 1995). Serious bodily 
injury is defined in Neb. Rev. Stat. § 28-109(20) (Reissue 1995) 
as "bodily injury which involves a substantial risk of death, or 
which involves substantial risk of serious permanent disfigure
ment, or protracted loss or impairment of the function of any part 
or organ of the body." Section 28-308 is the only Nebraska statute 
we can find which satisfies the requirements of § 43-283.01(4)(b).  
Our question is therefore whether the preponderance of the evi
dence shows that Florance committed such an assault on one or 
more of her children.  

The provision of § 28-707 (Reissue 1989), the child abuse 
statute under which Florance was convicted, did not require an 
assault or serious bodily injury. Therefore, any determination 
made by the district court in the prosecution of Florance for child 
abuse could not satisfy the requirements of § 43-283.01(4)(b).  
However, some admissions made in those proceedings might be 
useful evidence on the issue in this proceeding. In Florance's tes
timony at the adjudication hearing, which testimony was intro
duced at the dispositional hearing, Florance admitted to being the 
cause of the spiral fractures of both Sondra and Matthew. The 
record contains evidence by two doctors that Matthew's spiral 
fracture was the result of excessive force that had to have been 
inflicted knowingly by his caretaker. Florance admitted she 
caused that fracture, although she was not asked if she did so 
knowingly. There is an uncontested opinion by a doctor that the 
fracture was caused knowingly by the child's caretaker. There is 
medical evidence that other children under her care suffered sim
ilar injuries. First degree assault under § 28-308 is a general
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intent crime, and the reckless intent therefore relates to the 
assault and not to the results achieved. See State v. Williams, 243 
Neb. 959, 503 N.W.2d 561 (1993). From this evidence, we con
clude that Florance caused the injury to Matthew knowingly 
and intentionally.  

[15] We are convinced that the evidence preponderates in 
favor of a finding that Florance committed an assault upon 
Matthew. However, the evidence must also show that the felony 
assault resulted in serious bodily injury. The evidence clearly 
shows the assault resulted in a broken leg. We are unable to find 
any direct medical testimony that a broken leg is a serious bod
ily injury or that it satisfied any particular one of the phrases con
tained in the definition of serious bodily injury in § 28-109(20).  
Part of the definition in § 28-109(20) is that the injury "involves 
a substantial risk of . . . disfigurement, or protracted loss or 
impairment of the function of any part or organ of the body." In 
State v. Thomas, 210 Neb. 298, 314 N.W.2d 15 (1981), it was 
held in a prosecution under § 28-308 that a trier of fact could use 
common knowledge to determine if the victim had suffered seri
ous bodily injury. With respect to Matthew in the instant case, 
two medical experts concluded that "such a spiral fracture 
occurred as a result of excessive force being applied on the leg 
with a twisting action and that because of the significant force 
necessary to inflict such a spiral fracture[,] the caretaker of the 
child would have had to inflict such an injury knowingly." We do 
not hesitate to find as a matter of common knowledge that such 
a spiral fracture of a baby's leg involves a substantial risk of dis
figurement or protracted loss or impairment of the function of 
that leg and is therefore a serious bodily injury. We therefore con
clude as part of our de novo review that Florance committed a 
felony assault that resulted in serious bodily injury to another of 
her children.  

We realize there is evidence that Florance was guilty of child 
abuse of two other children and that these children died a short 
time after such abuse. However, the record might not contain 
sufficient evidence to support a finding that Florance committed 
a felony assault on them which resulted in serious bodily injury 
to them. Since the terms of § 43-283.01(4)(b) can be satisfied by 
only one such assault, we do not summarize the evidence on the
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other crimes to determine whether it is sufficient or insufficient.  
This does not mean the evidence of the other incidences of child 
abuse is not available, and we can and do use it in our determi
nation of whether the case plan should contain a provision 
allowing for possible reunification of Florance with Janet.  

[16] In its order, the trial court did not indicate that it gave any 
consideration of whether reunification should be sought notwith
standing its application of § 43-283.01(4)(b) to find that reason
able efforts to reunify are excused. In Florance's brief, she argues 
that she presented evidence that she has reformed and that the 
State presented no evidence to dispute hers. Section 43-283.01(4) 
does not provide that efforts at reunification should not be made 
if the provisions of that subdivision are applicable, but, rather, that 
such efforts are not required. Section 43-283.01(1) provides that 
"[iun determining whether reasonable efforts have been made to 
preserve and reunify the family and in making such reasonable 
efforts, the juvenile's health and safety are the paramount con
cern." That statute goes on to specify that such reasonable efforts 
are not required as summarized above.  

In the floor debate of 1998 Neb. Laws, L.B. 1041, State 
Senator Gerald E. Matzke, the principal introducer of the bill, 
stated in answer to a question: 

[T]his bill maintains the present law that the first priority 
is that reasonable effort must be made to reunify the fam
ily using the new criteria of health and safety of the child.  
There is a separate provision that says that under certain, 
very aggravated circumstances, the court may determine 
that reasonable effort is no longer necessary.  

Floor Debate, 93d Leg., 1st Sess. 11557 (Feb. 12, 1998). In being 
questioned about the provisions of § 43-283.01(4) and similar 
wording in the termination statute, Neb. Rev. Stat. § 43-292(10) 
(Reissue 1998), State Senator Matzke told the legislators that 
§ 43-283.01 had to be enacted to satisfy federal requirements and 
then said: 

The protection we have is that all of this goes to the court, 
and . .. you're going to have a court look at the facts of the 
situation to determine whether . . . there should be a ter
mination or not, and if it is completely out of whack or
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unsupported by the evidence, certainly the court is not 
going to go along ....  

Floor Debate, 93d Leg., 1st Sess. 11577 (Feb. 12, 1998).  
[17] We think the words of § 43-283.01 and the legislative 

history clearly demonstrate that the juvenile court must consider 
and determine whether the best interests of the child require rea
sonable efforts at reunification notwithstanding a finding of one 
of the situations in subdivision (4) and that in such considera
tion, the health and safety of the child must be paramount.  

As part of our de novo review, we shall consider that question.  
We readily admit to being impressed with Florance's conduct 
since she was released from prison. Judges and other persons 
who regularly encounter persons who have committed serious 
offenses are often impressed with a person who has reformed and 
stayed reformed for a long period of time. The record shows that 
Florance has done so, and she therefore has our respect, notwith
standing the serious crimes she committed more than 10 years 
ago. The three acts of child abuse that she committed occurred 
over a period of 4 years. However, the record contains the undis
puted evidence of two qualified psychologists who have thor
oughly examined her. The bottom line of these psychologists' 
evidence is that Florance abused her young children as the result 
of a serious mental illness. The last psychologist to examine her 
in 2002 opined that her mental condition had not changed. This 
psychological evidence is not disputed by any qualified profes
sional in the field. With such evidence, we find that the require
ment that the court make the juvenile's health and safety its 
paramount concern leads to the conclusion that the evidence 
shows reasonable efforts to preserve and reunify Florance with 
Janet are unnecessary and that the trial court was correct in 
adopting the proposed case plan. We therefore affirm.  

AFFIRMED.



12 NEBRASKA APPELLATE REPORTS

STATE OF NEBRASKA, APPELLEE, V.  

LEON TAYLOR, APPELLANT.  

666 N.W.2d 753 

Filed July 29, 2003. No. A-02-828.  

1. Convictions: Evidence: Appeal and Error. When reviewing a criminal conviction 
for sufficiency of the evidence to sustain the conviction, the relevant question for an 
appellate court is whether, after viewing the evidence in the light most favorable to 
the prosecution, any rational trier of fact could have found the essential elements of 
the crime beyond a reasonable doubt.  

2. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion inespective of the decision made by the court below.  

3. Criminal Law: Indictments and Informations. Generally, to charge the defendant 
with the commission of a criminal offense, an information or complaint must allege 

each statutorily essential element of the crime charged, expressed in the words of the 
statute or in language equivalent to the statutory terms defining the crime charged.  

4. Convictions: Evidence: Appeal and Error. In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of 

witnesses, or reweigh the evidence. Such matters are for the finder of fact, and a con

viction will be affirmed, in the absence of prejudicial error, if the properly admitted 

evidence, viewed and construed most favorably to the State, is sufficient to support 
the conviction.  

5. Arrests: Motor Vehicles: Proof. An attempt to arrest is an essential element of the 

offense of fleeing in a motor vehicle to avoid arrest, but proof that the defendant actu
ally committed the law violation for which the arrest was attempted is not required.  

6. Convictions: Circumstantial Evidence. One accused of a crime may be convicted 
on the basis of circumstantial evidence if, viewed as a whole, the evidence establishes 
the guilt of the defendant beyond a reasonable doubt.  

7. Habitual Criminals: Sentences. Neb. Rev. Stat. § 29-2221 (Reissue 1995) does not 

create a separate offense, but, rather, provides for enhanced punishment where a 
defendant is found to be a habitual criminal.  

8. Habitual Criminals. Under Neb. Rev. Stat. § 29-2221(1) (Reissue 1995), a defend

ant convicted of a felony may be deemed a habitual criminal if the defendant has been 

(1) twice previously convicted of a crime, (2) sentenced, and (3) committed to prison 
for terms of not less than 1 year each.  

9. Habitual Criminals: Sentences. Generally, one deemed to be a habitual criminal shall 
be punished by imprisonment for a mandatory minimum term of 10 years and a max

imum term of not more than 60 years upon each conviction for a felony committed sub

sequent to the prior convictions used as the basis for the habitual criminal charge.  

10. Rules of Evidence. Requirements of authentication are governed by Neb. Rev. Stat.  
§ 27-901 (Reissue 1995).  

11. -. A document is authenticated when evidence is presented that is sufficient to 

support a finding that the matter in question is what its proponent claims.  

12. Criminal Law: Evidence: Expert Witnesses: Identification Procedures. Fingerprint 

identity testified to by a qualified expert is perhaps the best known method of the highest
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probative value in establishing identification and the existence of a prior conviction. The 
identity of the accused as the person convicted may be shown by any competent evi
dence, including the oral testimony of the accused and duly authenticated records main
tained by the courts or penal and custodial authorities.  

Appeal from the District Court for Dakota County: MAURICE 

REDMOND, Judge. Affirmed.  

Thomas A. Fitch, of Fitch Law Firm, for appellant.  

Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee.  

IRWIN, Chief Judge, and CARLSON and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Leon Taylor was convicted by a jury of operating a motor vehi
cle to avoid arrest pursuant to Neb. Rev. Stat. § 28-905 (Reissue 
1995), a Class IV felony. The district court for Dakota County, 
Nebraska, also found Taylor to be a habitual criminal pursuant to 
Neb. Rev. Stat. § 29-2221 (Reissue 1995). For the reasons set 
forth herein, we affirm.  

BACKGROUND 
Matthew Hattermann, a police officer for the city of South 

Sioux City, Nebraska, was on duty the evening of October 30, 
2001, and was en route to meet another police officer to work an 
arrest warrant. While driving his marked police cruiser, 
Hattermann observed a vehicle with Montana license plates 
stopped in front of him at a red traffic light. Hattermann described 
the vehicle as a "newer model" red (later identified as maroon) 
two-door Chrysler Sebring convertible with a tan top. Hattermann 
testified that because "[w]e don't see a lot of far away state plates 
on newer model vehicles" and because of the possibility that the 
vehicle might be stolen, Hattermann requested a license plate 
check on the vehicle. The stoplight turned green, and the Chrysler 
Sebring turned and proceeded southbound on the highway 
bypass. Hattermann continued on in another direction to meet an 
Officer Cleveland, since Hattermann had not received an imme
diate response from the police communications department 
regarding the license plate check. After Hattermann met up with
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Cleveland, Hattermann was informed by the police communica
tions department that the vehicle was a 2001 maroon Chrysler 
Sebring convertible that was possibly stolen out of Missoula, 
Montana, and that the police communications department was 
going to confirm the information with the Missoula Police 
Department. Hattermann notified Cleveland of the situation, and 
both officers proceeded to the bypass to locate the vehicle.  
Shortly thereafter, the officers spotted the vehicle, confirmed that 
it was the vehicle Hattermann had seen at the stoplight, and also 
received confirmation that the vehicle was in fact stolen.  
Hattermann then made contact with his superior officer and coor
dinated a "felony stop," which was described as a traffic stop that 
involves at least two to three officers. Hattermann further 
described that when a felony stop is made, the officers line up 
their police cruisers around the subject being stopped, draw their 
weapons, order the subject out of the vehicle, and take the subject 
into custody. Hattermann testified that the reason for making a 
felony stop in this situation was based on the facts that it is a 
felony to have possession of a stolen motor vehicle; that there are 
dangers involved with stolen motor vehicles; and that it is a safety 
issue for the police officers, the suspect, and the public.  

Before initiating the felony stop, Hattermann positioned his 
police cruiser directly behind the Chrysler Sebring, with 
Cleveland in his police cruiser following behind Hattermann.  
Hattermann initiated the felony stop by turning on the overhead 
emergency lights and siren on his police cruiser (as did 
Cleveland), which then turned on the video camera in 
Hattermann's police cruiser. The videotape made of the events 
that evening was received into evidence, which videotape 
depicts Hattermann's attempt to stop the vehicle. The driver of 
the vehicle refused to stop, accelerating his speed to approxi
mately 80 to 85 miles per hour in a 50-mile-per-hour zone.  
Hattermann's pursuit of the vehicle eventually ended with the 
disregard of a four-way stop sign at an intersection by the driver 
of the Chrysler Sebring, which resulted in a collision with 
another vehicle that spun both cars out of control. The police 
cruisers were not involved in the accident.  

Immediately after the accident, Hattermann and Cleveland 
made contact with the driver of the stolen vehicle, who was later
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identified as Leon Taylor. Rescue units were called for Taylor 
and the occupants of the other vehicle involved in the collision, 
all of which were transported to the local hospital.  

At trial, Taylor testified on his own behalf. When questioned 
about the events that occurred on the evening of October 30, 
2001, Taylor indicated that he was on his way back to Montana to 
return the vehicle he was driving. Taylor stated that he had previ
ously rented the vehicle and that the rental agreement had been 
extended. However, Taylor later stated on cross-examination that 
the vehicle was not actually rented under his name and refused to 
disclose who had rented it. Taylor admitted that he saw the offi
cers behind him with their police cruisers' overhead emergency 
lights and sirens on. Taylor further admitted that when the police 
officers attempted to stop him, Taylor had no intention of stopping 
based upon his recent observations, following the terrorist attacks 
in September 2001, of law enforcement agents "manhandl[ing]" 
people who were being pulled over on the highway.  

Taylor was convicted by a jury of operating a motor vehicle 
to avoid arrest and was later determined by the sentencing judge 
to be a habitual criminal. Taylor was sentenced, with a habitual 
criminal enhancement, to serve 10 to 15 years in prison. Taylor 
timely appealed.  

ASSIGNMENTS OF ERROR 
On appeal, Taylor alleges that (1) there was insufficient evi

dence to support his conviction and (2) the district court erred in 
finding that Taylor was a habitual criminal.  

STANDARD OF REVIEW 
[1] When reviewing a criminal conviction for sufficiency of 

the evidence to sustain the conviction, the relevant question for 
an appellate court is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime beyond a 
reasonable doubt. State v. Jackson, 264 Neb. 420, 648 N.W.2d 
282 (2002).  

[2] Interpretation of a statute presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by
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the court below. State v. Mather, 264 Neb. 182, 646 N.W.2d 
605 (2002).  

ANALYSIS 
Sufficiency of Evidence.  

Taylor alleges that there was insufficient evidence to support 
his conviction of operating a motor vehicle to avoid arrest.  
Specifically, Taylor argues that the State failed to offer any evi
dence to show that Taylor violated a state law that constituted a 
felony, an essential element of the crime.  

We first note that count II, on the face of the information, 
reflects that Taylor was charged with violation of § 28-905(1), 
operating a motor vehicle to avoid arrest, which states: 

Any person who operates any motor vehicle to flee in such 
vehicle in an effort to avoid arrest or citation for the viola
tion of any law of the State of Nebraska constituting a mis
demeanor, infraction, traffic infraction, or any city or village 
ordinance, except nonmoving traffic violations, commits the 
offense of misdemeanor operation of a motor vehicle to 
avoid arrest.  

(Emphasis supplied.) 
However, the face of the information also identifies count II 

as a Class IV felony, which is the penalty for violation of 
§ 28-905(2). Further, in the body of the information, count II 
states that Taylor "did operate a motor vehicle to flee in such 
vehicle in an effort to avoid arrest for the violation of any law of 
the State of Nebraska constituting a felony," which is consistent 
with a violation of subsection (2) of § 28-905 rather than sub
section (1).  

[3] Generally, to charge the defendant with the commission of 
a criminal offense, an information or complaint must allege each 
statutorily essential element of the crime charged, expressed in 
the words of the statute or in language equivalent to the statutory 
terms defining the crime charged. State v. Grimes, 246 Neb. 473, 
519 N.W.2d 507 (1994), overruled on other grounds, State v.  
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998). While Taylor 
does not raise this point as an issue on appeal, we do not believe 
the discrepancy in this instance constitutes plain error, because 
the substance of the information alleges each statutorily essential
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element of the crime charged, which was sufficient to inform 
Taylor of the charge being made against him.  

[4] When reviewing a criminal conviction for sufficiency of the 
evidence to sustain the conviction, the relevant question for an 
appellate court is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact could 
have found the essential elements of the crime beyond a reason
able doubt. State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003). In 
reviewing a criminal conviction, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of wit
nesses, or reweigh the evidence. Such matters are for the finder of 
fact, and a conviction will be affirmed, in the absence of prejudi
cial error, if the properly admitted evidence, viewed and con
strued most favorably to the State, is sufficient to support the con
viction. State v. Long, 264 Neb. 85, 645 N.W.2d 553 (2002).  

[5] An attempt to arrest is an essential element of the offense 
of fleeing in a motor vehicle to avoid arrest, but proof that the 
defendant actually committed the law violation for which the 
arrest was attempted is not required. State v. Clifford, 204 Neb.  
41, 281 N.W.2d 223 (1979); State v. Carman, 10 Neb. App. 373, 
631 N.W.2d 531 (2001). In State v. Clifford, supra, the Supreme 
Court stated that the offense of fleeing in a motor vehicle to 
avoid arrest is separate and distinct from any offense for which 
law enforcement officers were attempting to make the arrest, 
which proposition was again later articulated in State v. Carman, 
supra. Thus, the question is not whether the State proved that 
Taylor was guilty of theft, but, rather, whether the State proved 
an attempt to arrest as an essential element of the offense of 
operating a motor vehicle to avoid arrest.  

The evidence shows that after Hattermann received confirma
tion from the police communications department that the vehicle 
in question was stolen, he coordinated with another officer 
located in the nearby area to assist him in making a felony stop of 
Taylor. After Hattermann located the vehicle, he activated his 
police cruiser's overhead emergency lights and siren, which then 
automatically turned on the video camera mounted on the dash
board of his police cruiser. The evidence shows that the officers 
attempted to stop the vehicle and that Taylor attempted to flee 
from the police. The videotape in Hattermann's cruiser was
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received into evidence and played for the jury. The videotape 
accurately depicted Hattermann's description of the events that 
occurred that evening. Finally, the most compelling evidence to 
prove the offense of fleeing in a motor vehicle to avoid arrest 
came from Taylor's own testimony, wherein he admitted that 
despite seeing the police cruisers behind him with their overhead 
emergency lights activated and hearing their sirens, he intention
ally chose not to stop.  

After viewing the evidence in the light most favorable to the 
State, we conclude that there was sufficient evidence to support 
Taylor's conviction for operating a motor vehicle to avoid arrest 
and that the State proved the essential element of its attempt to 
arrest Taylor.  

Further, Taylor argues that the State failed to offer any evi
dence to show that Taylor violated a state law that constituted a 
felony. Section 28-905(2) states: "Any person who operates any 
motor vehicle to flee in such vehicle in an effort to avoid arrest 
for the violation of any law of the State of Nebraska constitut
ing a felony commits the offense of felony operation of a motor 
vehicle to avoid arrest." While Taylor acknowledges that the 
State is not required to prove the underlying law violation, i.e., 
theft, he argues that "some articulable evidence" that the theft 
violation was a felony level theft is necessary. Brief for appel
lant at 10. Taylor cites to Neb. Rev. Stat. § 28-518(2) (Reissue 
1995), the theft by receiving stolen property statute, which pro
vides that the theft constitutes a Class IV felony when the value 
of the thing involved is $500 or more, but not over $1,500.  
Taylor argues that the State did not present any evidence both 
that the officer was pursuing Taylor for a theft charge and that 
the object of the theft was valued at more than $500.  

While there is an absence of Nebraska case law that provides 
guidance concerning Taylor's argument that there should have 
been some articulable evidence that the theft violation was a 
felony level offense, the following is somewhat helpful in our 
analysis: In State v. Merritt, 805 S.W.2d 337 (Mo. App. 1991), 
the defendant was convicted of felony resisting arrest in connec
tion with a deputy sheriff's attempt to arrest the defendant for the 
sale of marijuana. On appeal, the defendant alleged that there 
was insufficient evidence to sustain his conviction because the
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State did not establish that he was being arrested for a felony. In 
relevant part, the Missouri law under which the defendant was 
charged and convicted required that the resisting arrest charge 
could only be a felony offense if the underlying offense was a 
felony, with the relevant inquiry being whether there was evi
dence that the deputy, at the least, contemplated making a felony 
arrest on the ground that the defendant was guilty of the under
lying felony offense. The Missouri Court of Appeals found that 
the testimony of the arresting officer regarding the arrest was suf
ficient to sustain the conviction.  

We agree with Taylor that there must be some articulable evi
dence that the underlying violation for which he was fleeing to 
avoid arrest constituted a felony in order to convict him pursuant 
to § 28-905(2), as opposed to § 28-905(1), the misdemeanor 
operation of a motor vehicle to avoid arrest. As in Merritt, the 
testimony of Hartmann in the instant case regarding the arrest 
was sufficient to sustain Taylor's conviction. Hartmann testified 
that just prior to attempting to arrest Taylor, Hartmann received 
confirmation that the vehicle, a 2001 Chrysler Sebring, was 
stolen and thereafter contacted his supervisor to coordinate a 
felony stop. With regard to the value of the stolen vehicle, it is 
obvious that the value, at the very least, exceeded $500 based 
upon the fact that it was positively identified as a 2001 model 
vehicle and the incident occurred in October 2001. In addition, 
the vehicle portrayed in the videotape of the chase was that of a 
newer model convertible in good condition.  

[6] Therefore, viewing the evidence in the light most favorable 
to the State, there was sufficient evidence to show that the offi
cers at the very least contemplated making a felony arrest, 
because they had received confirmation that Taylor was in pos
session of stolen property and because the property in question 
was a newer model Chrysler Sebring convertible. Thus, there was 
evidence that the officers contemplated a felony arrest, and there 
was circumstantial evidence that the stolen property was worth 
more than $500, making it a felony level offense. One accused of 
a crime may be convicted on the basis of circumstantial evidence 
if, viewed as a whole, the evidence establishes the guilt of the 
defendant beyond a reasonable doubt. State v. Cortis, 237 Neb.  
97, 465 N.W.2d 132 (1991). See State v. Schwab, 235 Neb. 972,
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458 N.W.2d 459 (1990). We conclude that there was sufficient 
evidence presented to support a conviction for felony operation 
of a motor vehicle to avoid arrest. This assignment of error is 
without merit.  

Habitual Criminal.  
Taylor next contends that the district court erred in finding 

Taylor to be a habitual criminal pursuant to § 29-2221, because 
the State failed to provide an "authenticated copy" of the former 
judgments and convictions. Brief for appellant at 11.  

[7-9] Taylor was charged in count II as a habitual criminal 
under § 29-2221. Section 29-2221 does not create a separate 
offense, but, rather, provides for enhanced punishment where a 
defendant is found to be a " 'habitual criminal.' " State v. Burdette, 
259 Neb. 679, 706, 611 N.W.2d 615, 636 (2000). Under 
§ 29-2221(1), a defendant convicted of a felony may be deemed a 
habitual criminal if the defendant has been (1) twice previously 
convicted of a crime, (2) sentenced, and (3) committed to prison 
for terms of not less than 1 year each. State v. Burdette, supra.  
Generally, one deemed to be a habitual criminal shall be punished 
by imprisonment for a mandatory minimum term of 10 years and 
a maximum term of not more than 60 years upon each conviction 
for a felony committed subsequent to the prior convictions used 
as the basis for the habitual criminal charge. Id.  

Neb. Rev. Stat. § 29-2222 (Reissue 1995) provides: 
At the hearing of any person charged with being an 

habitual criminal, a duly authenticated copy of the former 
judgment and commitment, from any court in which such 
judgment and commitment was had, for any of such crimes 
formerly committed by the party so charged, shall be com
petent and prima facie evidence of such former judgment 
and commitment.  

(Emphasis supplied.) 
[10,11] Requirements of "authentication" are governed by 

Neb. Rev. Stat. § 27-901 (Reissue 1995). A document is authenti
cated when evidence is presented that is "'sufficient to support a 
finding that the matter in question is what its proponent claims.'" 
State v. Miles, 8 Neb. App. 844, 850,602 N.W.2d 666,671 (1999), 
quoting § 27-901. Accord State v. Miller, 11 Neb. App. 404, 651
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N.W.2d 594 (2002). Under § 27-901, authentication can be 
accomplished in various ways, including by "[e]vidence that a 
writing authorized by law to be recorded or filed and in fact 
recorded or filed in a public office, or a purported public record, 
report, statement, or data compilation, in any form, is from the 
public office where items of this nature are kept." 

In State v. Linn, 248 Neb. 809, 812, 539 N.W.2d 435, 438 
(1995), the Nebraska Supreme Court stated: "In order to establish 
evidence's sufficient probative force to prove an earlier conviction 
for the purpose of sentence enhancement, the evidence must, with 
some trustworthiness, reflect a court's act of rendering judgment." 
In Linn, the Supreme Court found that an unsigned judgment of a 
prior driving under the influence of alcohol (DUI) conviction 
could not be used for sentence enhancement for a third-offense 
DUI conviction, despite a stipulation in the record of another DUI 
conviction that it had been the defendant's second DUI offense.  

Later, in State v. Fletcher, 8 Neb. App. 498, 511-12, 596 
N.W.2d 717, 726-27 (1999), a habitual criminal case, this court 
stated that § 29-2222 is a "statutory 'recipe' for proving former 
judgments and commitments for habitual criminal purposes 
[and that] [t]he Legislature has expressly provided that a duly 
authenticated copy of the 'former judgment and commitment' is 
competent and prima facie evidence thereof." In Fletcher, docu
ments consisting of certified copies of the complaint, commit
ment, and various trial docket entries (unsigned), and computer 
printouts of the judge's minutes (also unsigned) were all found 
to be appropriate record evidence for enhancement purposes.  

[12] In the instant case, the State offered into evidence judicial 
court records from the states of Wisconsin (exhibit 2), Illinois 
(exhibit 3), and California (exhibit 4). The district court received 
into evidence exhibits 3 and 4, which were considered by the 
court in making the habitual criminal determination. Exhibit 3 
consists of 10 pages of documentation from the Illinois 
Department of Corrections. The cover page contains the heading 
"Certification of Record," notes in part that the copies being pro
vided were made from the "original master file of; Leon Taylor," 
and has two signatures that indicate each individual was a 
"Microfilm Operator." The other pages contain information 
showing that Taylor pled guilty to attempted rape in 1978 in the
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Circuit Court of Cook County, Illinois, for which he was sen
tenced to I to 5 years in prison; other judicial records containing 
information about his sentence; and a copy of Taylor's finger
prints taken in connection with the conviction. Exhibit 4 contains 
17 pages of documentation that are "certified copies" of the 
records provided by the State of California Department of 
Corrections to the Dakota County Attorney's office, with each 
document reflecting a stamp on the back that certifies the docu
ment is a true and correct copy of the original document. These 
documents contain a chronological history of Taylor's encoun
ters with the California legal system and include copies of judg
ments showing that Taylor was convicted of automobile theft 
three times, second degree burglary, and receiving stolen prop
erty. The documents also show that Taylor was sentenced to 3 
years for each automobile theft conviction, 2 years for second 
degree burglary, and 3 years for receiving stolen property. The 
California records also include a copy of Taylor's fingerprints 
maintained by the State of California. We note that the California 
records reflect the name "Jerome Williams," with the name "Leon 
Taylor" being an alias. In proving that "Jerome Williams" was in 
fact "Leon Taylor," the State presented the expert testimony of 
Linda Brokofsky of the Nebraska State Patrol. Brokofsky was 
shown to be a highly qualified fingerprint examiner that has 
worked in the field for over 20 years. Brokofsky testified that the 
sets of fingerprint records maintained by Nebraska, Illinois, and 
California all show that they are in fact Taylor's fingerprints. See 
State v. Luna, 211 Neb. 630, 319 N.W.2d 737 (1982) (fingerprint 
identity testified to by qualified expert is perhaps best known 
method of highest probative value in establishing identification 
and existence of a prior conviction; identity of accused as person 
convicted may be shown by any competent evidence, including 
oral testimony of accused and duly authenticated records main
tained by courts or penal and custodial authorities).  

Based upon the foregoing, we conclude that exhibits 3 and 4, 
containing evidence of Taylor's previous convictions, were 
properly authenticated. We further conclude that exhibits 3 and 
4 demonstrated that Taylor had been twice previously convicted 
of a crime, sentenced, and committed to prison for terms of not 
less than 1 year each, both of which established, with some
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trustworthiness, the required convictions. This assignment of 
error is without merit.  

CONCLUSION 
We conclude that there was sufficient evidence to support 

Taylor's conviction, and we further conclude that the district court 
did not err in finding that Taylor was a habitual criminal.  

AFFIRMED.  

GARY HOWARD DREW, APPELLANT, V. THOMAS DAVIDSON, M.D., 
AND ALEGENT HEALTH SERVICES, A NEBRASKA 

CORPORATION, APPELLEES.  

667 N.W.2d 560 

Filed August 5, 2003. No. A-02-052.  

1. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there
from, but does not accept as true the conclusions of the pleader.  

2. Evidence: Pleadings: Appeal and Error. An appellate court cannot assume the exis
tence of a fact not alleged, make factual findings to aid the pleading, or consider evi
dence which might be adduced at trial.  

3. Judgments: Appeal and Error. As to questions of law, an appellate court has an 
obligation to reach a conclusion independent from a trial court's conclusion in a judg
ment under review.  

4. Evidence: Courts. Once a court concludes that a communication is made for the pur
pose of instituting a judicial proceeding, the communication is necessarily privileged.  

5. Evidence: Parties: Witnesses: Immunity. Parties to or witnesses before judicial or 
quasi-judicial proceedings are entitled to absolute immunity for the content of state
ments made therein. The policy underlying the privilege is that in certain situations, 
the public interest in having people speak freely outweighs the risk that individuals 
will occasionally abuse the privilege by making false and malicious statements.  

6. Evidence: Libel and Slander. Statements made by a party, a witness, counsel, or a 
judge cannot be the basis of a defamation action whether those statements occur in the 
pleadings or in open court.  

7. Witnesses: Immunity. Witnesses are immune from all claims arising out of all 
testimony.  

Appeal from the District Court for Douglas County: W. MARK 
ASHFORD, Judge. Affirmed.
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Terrence J. Salerno for appellant.  

David L. Welch, of Gaines, Pansing & Hogan, for appellees.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Gary Howard Drew appeals from an order of the Douglas 
County District Court sustaining the demurrer of Thomas 
Davidson, M.D., and Alegent Health Services (collectively 
Appellees) to Drew's second amended petition. Drew contends 
that the district court erred when it sustained Appellees' demurrer.  
Drew argues that the district court erred in not allowing him the 
opportunity to further amend his petition and in dismissing his 
petition with prejudice. For the reasons stated herein, we affirm.  

II. BACKGROUND 
On June 28, 2001, Drew filed a petition alleging that Davidson 

committed medical malpractice when he made certain statements 
regarding Drew's mental health and the health of Drew's child.  
Drew alleged that Davidson signed an affidavit with statements 
about Drew's health on June 29, 1999. We note that Davidson's 
affidavit was prepared in connection with custody issues Drew 
and his wife were experiencing. Specifically, Drew alleged that 
Davidson signed the affidavit subsequently to a petition filed by 
Drew seeking a protection order for his child.  

In this case, Drew alleged in his petition that Davidson diag
nosed Drew's daughter with brain damage. Drew contends that 
Davidson then contradicted himself when Davidson stated in his 
affidavit that Drew's daughter did not have brain damage and that 
Drew needed a "'full psychiatric evaluation before being allowed 
to be alone with any of his children.'" Davidson also allegedly 
stated in his affidavit, "'It is a travesty and a danger for the chil
dren to continue in the placement with [Drew.]'" Drew alleged 
that Davidson further stated in his affidavit that Drew was "'delu
sional in his thinking.'" Drew contended that these statements 
were made outside Davidson's expertise and that thus, Davidson 
acted negligently in making such a diagnosis.  

Drew's second cause of action was based on the above state
ments made by Davidson, alleging that they constituted a cause
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of action for negligent infliction of emotional distress. Other 
causes of action were alleged in this petition, but they are not 
pertinent to this appeal. On July 16, 2001, Appellees filed a 
motion to make more definite and certain. On July 25, the dis
trict court entered an order sustaining in part Appellees' motion 
and allowing Drew time to amend his petition.  

Drew filed his first amended petition on August 1, 2001. Drew 
alleged the same causes of action, attempting to correct the prob
lems the court previously found. On August 6, Appellees filed a 
demurrer to Drew's first amended petition. A hearing was held on 
September 11, and an order was entered on November 2. The dis
trict court found that Davidson's affidavit did not constitute 
"negligence or medical malpractice." The court also dismissed 
Drew's other two causes of action with prejudice.  

The record indicates that Drew filed his second amended peti
tion on November 29, 2001, after receiving permission from the 
court to file it out of time. Drew's second amended petition is 
the operative petition on appeal. Drew seems to argue in his sec
ond amended petition that Davidson committed malpractice by 
making the statements he did in his affidavit.  

Drew also alleged that the statements made by Davidson gave 
rise to a cause of action for "intentional infliction of emotional 
distress." Drew alleged that Davidson's infliction of emotional 
distress was so severe that no reasonable person could expect to 
endure it and that there is a medically diagnosable condition of 
posttraumatic stress disorder that is of sufficient severity that it 
is medically significant. Drew alleged that Davidson knew that 
his affidavit would cause Drew "great emotional stress" and that 
the affidavit would be the proximate cause of Drew's emotional 
distress. We note that in each petition, Drew alleged that Alegent 
Health Services was liable for the actions of Davidson because 
it was Davidson's employer.  

On December 4, 2001, Appellees filed a demurrer to Drew's 
second amended petition. On December 10, a hearing was held 
on Appellees' motion. The district court found that Drew's 
"Second Amended Petition assert[ed] facts previously demurred 
to and sustained by [the district] Court." The district court found 
that the second amended petition alleged insufficient facts to 
plead a cause of action against Appellees. The district court then
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dismissed Drew's second amended petition with prejudice. This 
timely appeal followed.  

III. ASSIGNMENTS OF ERROR 
Drew assigns four errors on appeal, which we consolidate for 

discussion to two. First, Drew contends that the court erred when 
it sustained Appellees' demurrer. Second, Drew contends that the 
court erred when it did not allow Drew the opportunity to further 
amend his petition.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

[1,2] When reviewing an order sustaining a demurrer, an appel
late court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but does not accept as true the 
conclusions of the pleader. Vowers & Sons, Inc. v. Strasheim, 248 
Neb. 699, 538 N.W.2d 756 (1995); Seevers v. Potter, 248 Neb.  
621, 537 N.W.2d 505 (1995); Proctor v. Minnesota Mut. Fire & 
Cas., 248 Neb. 289, 534 N.W.2d 326 (1995). An appellate court 
cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be 
adduced at trial. Vowers & Sons, Inc. v. Strasheim, supra; Proctor 
v. Minnesota Mut. Fire & Cas., supra; Dalition v. Langemeier, 
246 Neb. 993, 524 N.W.2d 336 (1994).  

[3] As to questions of law, an appellate court has an obliga
tion to reach a conclusion independent from a trial court's con
clusion in a judgment under review. Seevers v. Potter supra; 
George Rose & Sons v. Nebraska Dept. of Revenue, 248 Neb. 92, 
532 N.W.2d 18 (1995).  

2. SUSTAINING APPELLEES' DEMURRER 

Drew contends that the district court erred when it sustained 
Appellees' demurrer. Drew contends that there were sufficient 
facts pled to sustain causes of action for medical malpractice 
and intentional infliction of emotional distress. Appellees con
tend that the statements in Davidson's affidavit are "absolutely 
privileged" because they were made in "the course of a judicial 
proceeding." Brief for appellees at 18.
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Before we reach the merits of the case, we will address 
Appellees' contention that the statements contained in Davidson's 
affidavit are absolutely privileged and therefore cannot be the 
basis for actions for medical malpractice and intentional infliction 
of emotional distress. Appellees rely on Beckenhauer v. Predoehl, 
215 Neb. 347, 338 N.W.2d 618 (1983), to support their argument.  
Beckenhauer states, "It is a well-established rule that libelous 
matter in a pleading which is relevant to, or has some reasonable 
relation to, the judicial proceeding in which it is filed is absolutely 
privileged." (Emphasis supplied.) 215 Neb. at 349, 338 N.W.2d at 
620. Since the statements at issue in the instant case are contained 
in an affidavit, not a pleading, this case does not seem to provide 
Davidson with absolute immunity. However, a search of literature 
nationally reveals that many states provide immunity for state
ments made during any part of the judicial proceeding or process.  
There are other requirements that must be met for statements to 
be provided immunity, which requirements we will now discuss.  

[4] In Navarette v. Holland, 109 Cal. App. 4th 13, 134 Cal.  
Rptr. 2d 403 (2003), the California Court of Appeals dealt with 
the issue of whether or not the statements contained in a police 
report should be afforded absolute immunity. The plaintiff in 
Navarette was a former criminal defendant who had been acquit
ted of spousal abuse charges and sued the complainant from the 
criminal case, alleging, inter alia, defamation and intentional 
infliction of emotional distress. The court found that the fact that 
the "police report is not itself a judicial or quasi-judicial pro
ceeding does not preclude the application of an absolute privi
lege." Id. at 20, 134 Cal. Rptr. 2d at 409. "Once a court concludes 
that a communication is made for the purpose of instituting a 
judicial proceeding, the communication is necessarily [privi
leged.]" Id. The Navarette court found that the statements the 
complainant made to the police were privileged and could not be 
the basis for a defamation or intentional infliction of emotional 
distress lawsuit.  

[5] In Preston v. O'Rourke, 74 Conn. App. 301, 811 A.2d 753 
(2002), the plaintiff, a former prosecutor, brought an action 
against the defendant to recover damages for, inter alia, inten
tional infliction of emotional distress and libel and slander after 
the plaintiff's employment was terminated based on his alleged
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behavior toward the defendant. The Connecticut Court of 
Appeals stated: 

"In Connecticut, parties to or witnesses before judicial or 
quasi-judicial proceedings are entitled to absolute immunity 
for the content of statements made therein." [Citation omit
ted.] ". . .The policy underlying the privilege is that in certain 
situations the public interest in having people speak freely 
outweighs the risk that individuals will occasionally abuse 
the privilege by making false and malicious statements." 

Id. at 311, 811 A.2d at 760-61.  
The court went on to state that the "'absolute privilege itself 

is not confined to the testimony of a witness but extends to any 
statement made in the course of a judicial proceeding, whether 
or not given under oath, so long as it is pertinent to the contro
versy. .. .'" Id. at 311-12, 811 A.2d at 761. The court found that 
the trial court did not err in granting summary judgment in favor 
of the defendant and dismissing the plaintiff's suit for inten
tional infliction of emotional distress.  

[6] In Morley v. Gory, 814 A.2d 762 (Pa. Super. 2002), the 
plaintiff brought an action alleging that witnesses had conspired 
to commit perjury and did commit perjury during a nonjury trial 
which resulted in a judgment against the plaintiff. The 
Pennsylvania Superior Court found that "'statements by a party, 
a witness, counsel, or a judge cannot be the basis of a defamation 
action whether they occur in the pleadings or in open court.' " Id.  
at 765. The court also found that "no action will lie for words 
spoken or written in the course of giving evidence." (Emphasis 
supplied.) Id. The plaintiff's petition was dismissed.  

[7] In Gustafson v. Mazer, 113 Wash. App. 770, 54 P.3d 743 
(2002), the plaintiff brought an action for negligence and 
defamation against a psychologist who prepared a report for a 
child custody proceeding. The Washington Court of Appeals 
found that generally, witness immunity is an absolute privilege.  
Id. The court further found that "'witnesses are immune from 
all claims arising out of all testimony.'" (Emphasis supplied.) 
Id. at 775, 54 P.2d at 745. The plaintiff argued that her suit was 
not based upon "[the psychologist's] testimony but, rather, on 
'[the psychologist's] negligently premature and uninformed 
allegation of [Munchhausen syndrome by proxy,]'" and that
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therefore, no immunity should be afforded. Id. at 776, 54 P.2d at 
746. The court found that the psychologist's statements diag
nosing the plaintiff with Munchhausen syndrome by proxy were 
afforded absolute immunity.  

We find the above case law to be persuasive in the present 
case. Specifically, we find Gustafson v. Mazer supra, to be par
ticularly persuasive. The facts of that case are similar to those of 
the present case.  

In the present case, Davidson apparently diagnosed Drew's 
daughter with brain damage, and Drew contends that Davidson 
then contradicted himself when Davidson stated in his affidavit 
that Drew's daughter did not have brain damage and that Drew 
needed a "'full psychiatric evaluation'" before being allowed to 
be alone with any of his children. Davidson also allegedly stated 
in his affidavit, "It is a travesty and a danger for the children to 
continue in the placement with [Drew]." Drew alleged that 
Davidson stated in his affidavit that Drew was "'delusional in 
his thinking.' " Drew contended that these statements were made 
outside Davidson's expertise and that thus, Davidson committed 
medical malpractice in making such a diagnosis. Drew also con
tends that these statements form the basis for a cause of action 
for intentional infliction of emotional distress.  

We also note that Davidson's affidavit regarding Drew's 
daughter's condition and Drew's condition was related to the 
judicial proceedings being conducted at the time. Davidson sub
mitted his affidavit during a custody proceeding, and thus, it was 
relevant to the issue of to whom custody should have been 
awarded. Given the above case law, Davidson cannot be sued for 
medical malpractice or intentional infliction of emotional dis
tress, because his statements are afforded absolute immunity. It 
does not matter that the trial court granted Appellees' demurrer 
because there were insufficient facts pled. A trial court's decision 
will be upheld even if it gave a different reason. See Thornton v.  
Grand Island Contract Carriers, 262 Neb. 740, 634 N.W.2d 794 
(2001). The court did not err when it granted Appellees' demur
rer. This assigned error is without merit.  

3. OPPORTUNITY TO FURTHER PLEAD 
Given our conclusion that Davidson's statements were subject 

to absolute immunity, it is not necessary for us to address this
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issue, because in light of the above discussion, it would be impos
sible for Drew to plead a cause of action. See Wagner v. Union 
Pacific RR. Co., 11 Neb. App. 1, 642 N.W.2d 821 (2002) (appel
late court is not obligated to engage in analysis not needed to 
adjudicate case and controversy before it).  

V. CONCLUSION 
The district court did not err when it sustained Appellees' 

demurrer to Drew's second amended petition. Davidson's state
ments are entitled to absolute immunity. Therefore, no cause of 
action for medical malpractice or intentional infliction of emo
tional distress can stand.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

RENAE N. McDANIEL, APPELLANT.  

667 N.W.2d 259 

Filed August 5, 2003. No. A-02-1436.  

1. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court's refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court's 
refusal to give the tendered instruction.  

2. Jury Instructions: Verdicts: Sentences. Nebraska law is clear that the jury should 
not be told the potential punishment for a crime because that information is not rele
vant to a decision to convict or acquit.  

3. Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on a 
lesser-included offense if (1) the elements of the lesser offense for which an instruc
tion is requested are such that one cannot commit the greater offense without simul
taneously committing the lesser offense and (2) the evidence produces a rational basis 
for acquitting the defendant of the greater offense and convicting the defendant of the 
lesser offense.  

4. Criminal Law: Minors: Convictions. One charged with child abuse by dangerous 
placement of a child can be convicted, even if the evidence shows that he or she was 
the inflictor of the child's injury.  

5. Criminal Law: Minors: Intent: Words and Phrases. The language found in Neb.  
Rev. Stat. § 28-707(1) (Cum. Supp. 2002) about whether the child is injured "know
ingly, intentionally, or negligently" defines the elements of child abuse, and as a 
result, the defendant's state of mind is an element of the offense as well as a factor, 
along with the seriousness of the injury, to be considered in determining the classifi
cation of the offense and penalty.
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6. Criminal Law: Minors: Intent. The defendant's state of mind is the only factor 
which differentiates misdemeanor child abuse from felony child abuse under Neb.  
Rev. Stat. § 28-707 (Cum. Supp. 2002).  

7. Lesser-Included Offenses: Jury Instructions: Evidence. Where the prosecution has 
offered uncontroverted evidence on an element necessary for conviction of the greater 
crime but not necessary for the lesser offense, the defendant has a duty to offer at least 
some evidence to dispute the issue if he or she wishes to have the benefit of a 
lesser-included offense instruction.  

8. Criminal Law: Due Process: Jury Trials: Intent: Proof. Where intent is an element 
of a crime, the defendant is entitled to a trial by jury on such element because due proc
ess in a criminal case requires the prosecution to prove beyond a reasonable doubt 
every fact necessary to constitute the crime charged against the defendant.  

9. Jury Instructions: Proof: Appeal and Error. If any of the essential elements of the 
crime are omitted from the jury instructions, thereby having the effect of withdraw
ing those issues from the jury, the judgment must be reversed for retrial as neither the 
trial court nor the appellate court can substitute for the jury in determining whether or 
not such elements have been established beyond a reasonable doubt.  

Appeal from the District Court for Hitchcock County: JOHN J.  
BATTERSHELL, Judge. Reversed and remanded for a new trial.  

James R. Mowbray and Nancy K. Peterson, of Nebraska 
Commission on Public Advocacy, for appellant.  

Jon Bruning, Attorney General, and Kevin J. Slimp for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
After 1-year-old Johnathan W. sustained severe skull fractures, 

his mother, Renae N. McDaniel, was charged with child abuse 
under Neb. Rev. Stat. § 28-707(1)(a) (Cum. Supp. 2002). Renae 
was found guilty by a jury of knowingly and intentionally causing 
or permitting Johnathan to be placed in a situation dangerous to 
his health. Renae appeals on several grounds, including that she 
was entitled to an instruction on the lesser-included offense of 
negligent child abuse.  

FACTUAL BACKGROUND 
Johnathan was born on November 22, 1999. He lived with 

Renae in Missouri until September 2000. Then Renae's mother, 
Cathleen Blanton, brought Renae's children, Johnathan and 
4-year-old Patricia M., to live with Cathleen in Palisade, Nebraska.
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Renae and her boyfriend, Shawn West, moved to Nebraska around 
November 18. Cathleen, Andre Crespin (Cathleen's boyfriend), 
Shawn, Renae, Patricia, Johnathan, and Renae's younger brother, 
Shane Blanton, all lived in the same residence in Palisade.  

Renae did not testify at trial, thus the following account of the 
events at issue comes from other witnesses and includes state
ments that Renae made to investigators and that were admitted 
into evidence at trial.  

On November 22, 2000, Johnathan's first birthday, Shawn 
took Renae to work at approximately 3 p.m. At approximately 5 
p.m., Shawn came to Renae's workplace and told her that 
Johnathan was being taken to the hospital in McCook because 
he was lethargic, his lips had turned blue, and his eyes had rolled 
back in his head. Renae went to the hospital. Nurse Darcie 
Johnson testified that at the hospital, she attempted to obtain a 
history, and that in response, Renae "threw up her hands and 
said, 'Don't ask me. I wasn't there.' " The family told Johnson 
that Johnathan could not have bumped his head because he was 
in a playpen and that he could not have gotten anything stuck in 
his throat or ingested any medications or chemicals. Johnson 
testified that Johnathan was not in any acute distress and that he 
was alert, awake, and "normal appearing." Johnathan did not cry 
when Johnson ran her fingers through his hair. Dr. Corinne 
Phillips-Ward examined Johnathan but could not determine 
what was wrong with him. She stated that Johnathan might have 
food poisoning or the flu. Renae, Shawn, and Shane took 
Johnathan back to Palisade.  

Between November 22 and 26, 2000, Johnathan was some
what better, but he still was not eating well. On November 25, 
Renae went to work and got off at 4 p.m., but Shawn and Shane 
did not arrive to pick her up from work until 8 p.m., when 
Shawn took Renae and Shane to their grandmother's house in 
McCook. Shawn told her that he would return, but he did not.  
Renae and Shane stayed at their grandmother's house until 
approximately 2 a.m. on November 26 and then asked for a ride 
back to Palisade. Shane testified that Renae was mad because 
Shawn had not returned to pick them up.  

When Renae arrived at the Palisade residence, she observed 
Cathleen lying on the couch either asleep or partially asleep.

78



STATE v. McDANIEL 79 

Cite as 12 Neb. App. 76 

Renae went into her bedroom, which she shared with Shawn and 
her two children, and checked on Johnathan and Patricia.  
Johnathan was sleeping in a playpen, and he appeared fine. Shawn 
was not at the residence, so Renae and the two children were the 
only people in the bedroom. At some point in the morning, Renae 
got up to let Patricia out of the bedroom, because the bedroom 
door was secured by hasps on both sides of the door. Renae and 
Johnathan remained in the bedroom until around 6 p.m. Shortly 
before noon, Johnathan started vomiting and became lethargic.  
Renae attempted to feed Johnathan dry cereal and Sprite. Renae 
told Officer Dennis Leonard that Johnathan drank the Sprite by 
himself. At about 2 p.m., Renae tried to feed Johnathan toast.  
Johnathan apparently chewed on and then spit out his food.  

Shortly before 6 p.m., Shawn came into the bedroom and told 
Renae that he thought there was something wrong with 
Johnathan. Renae took Johnathan to the kitchen and asked 
Cathleen to look at him. Cathleen determined that they should 
take him to the hospital, which they did.  

At the hospital in McCook, Dr. John Grove examined 
Johnathan at roughly 9 o'clock that night and found him "poorly 
responsive," staring, and unable to focus. As Grove brought his 
finger around Johnathan's skull, Grove's fingers "fell away into 
a deep depression." Grove felt a firmness underneath, which he 
said was Johnathan's brain. Grove testified that he had felt such 
an injury only one time before, when someone had been run 
over by a semi-trailer truck. He testified that any blow to the 
head that would shatter Johnathan's skull must have been "con
siderable," especially because a baby's bones are softer and 
more difficult to shatter than an adult's.  

While Johnathan was in the hospital's emergency department, 
Grove saw a progression of swelling and bruising starting to 
develop over the back of Johnathan's head. According to Grove, 
this meant that the injuries had happened just a short while before, 
probably within 4 to 8 hours. According to Grove, if Johnathan 
had been playing with his food earlier that day, he probably had 
not yet sustained the trauma. Grove testified that the swelling, but 
not the fracture, could have resulted from exacerbation of an ear
lier injury. Grove also found two older areas of bruising above 
Johnathan's ears. At the hospital, Renae told a detective with the
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McCook Police Department that when Renae came to Nebraska 
around November 18, 2000, Johnathan had a lump on the back of 
his head and would "jump" every time he was touched.  

Grove testified that he believed that the skull fractures 
resulted from child abuse. He testified that simply falling off a 
crib or a changing table would not result in this type of isolated 
head injury. After examining Johnathan, Grove asked the adults 
with Johnathan who had hurt the baby, and then Renae began 
accusing Cathleen of doing something to Johnathan or letting 
something happen to him. Grove asked Patricia what had hap
pened, and she said that Andre had hit Johnathan repeatedly in 
the head with a telephone receiver because he was crying.  

Grove ordered a CAT scan and also began looking at the 
availability of a helicopter for transferring Johnathan to another 
hospital. The scan showed a significant fracture from the back 
of the head to the side of the head. Grove believed that 
Johnathan's injuries were life threatening and that he probably 
had some brain damage.  

Dr. Deann Psota was the pediatrician on call at Good 
Samaritan Hospital in Kearney on November 27, 2000. She tes
tified that Johnathan arrived at the hospital from McCook via 
helicopter between 1 and 2 a.m. on November 27. Upon arrival, 
Johnathan was very pale and quiet and was lying still with his 
eyes shut. Psota testified that after an examination, Johnathan 
received a transfusion due to low hemoglobin (through his head 
injury he had lost blood, which had collected under his scalp) 
and was admitted to the intensive care unit for observation of his 
neurological status. According to Psota, Johnathan had received 
a severe, significant trauma to the head and such trauma was 
consistent with child abuse.  

Dr. Adeleke Badejo also examined Johnathan at Good 
Samaritan Hospital. Badejo testified that the CAT scan showed 
at least four fractures on Johnathan's skull and that those sites 
were not contiguous. In addition, Badejo testified that an oph
thalmologist looked at Johnathan's eye and found hemorrhages 
in the fondant, which indicates significant injury to the brain.  

Badejo, like Grove, testified that if Johnathan had been drink
ing unassisted or playing with his food at around noon on 
November 26, 2000, he would not yet have experienced the
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trauma which was found. Badejo testified that the injuries had 
occurred within 24 hours of his examination and that they must 
have resulted from child abuse. Badejo testified that he told an 
investigator that the injuries were consistent with being hit on 
the head with a telephone handset or any other number of things.  
He testified that the skull fractures were not caused by shaking 
or slapping.  

Valerie Gartner, a protection and safety supervisor for the 
Nebraska Department of Health and Human Services, inter
viewed Patricia, who told Gartner that both Patricia and 
Johnathan got spankings from everyone but Cathleen. Patricia 
told Gartner that Andre spanked Johnathan in the head to make 
him go to sleep. Gartner said that she determined the children 
were not safe with their family and arranged foster placement.  
The foster parent, who picked Johnathan up from the hospital 
when he was released, testified that since then, Johnathan had 
undergone five surgeries, and that his head was still very swollen 
and sensitive. According to the foster parent, Johnathan's hand 
still trembles, making it difficult for him to perform tasks.  

PROCEDURAL BACKGROUND 
Renae was charged with one count of child abuse in violation 

of § 28-707(1)(a) and (5), a Class III felony. The allegation was 
that Renae did "[k]nowingly and intentionally cause or permit a 
minor child . .. to be placed in a situation that endangered said 
minor child's life or physical or mental health resulting in seri
ous bodily injury." 

Renae's attorney requested a jury instruction for the lesser
included offense of negligent child abuse, a Class I misdemeanor.  
The State objected, citing State v. Parks, 5 Neb. App. 814, 565 
N.W.2d 734 (1997) (Parks I), in which we held that an instruction 
for negligent child abuse was not appropriate where there was no 
evidence of a negligently inflicted injury according to the medical 
evidence. As we discuss later in our opinion, our decision was 
overruled in 1998 by the Nebraska Supreme Court. See State v.  
Parks, 253 Neb. 939, 573 N.W.2d 453 (1998) (Parks II).  

The trial court in the instant case found that the evidence 
showed that the child abuse was intentional, stating, "There just 
is no question there is no evidence of any negligent injury that
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occurred to this child under these circumstances." The court 
refused to give the lesser-included offense instruction.  

ASSIGNMENT OF ERROR 
Renae assigns three errors, but we need discuss only one-the 

failure to give to the jury the lesser-included offense instruction 
on the crime of negligent child abuse.  

ANALYSIS 
Renae argues that the trial court should have given to the jury 

her proposed jury instruction on negligent child abuse, which 
proposal read: 

R.S. 28-707 (1) (3) [sic] A person commits child abuse if he 
or she knowingly, intentionally, or negligently causes or 
permits a minor child to be (A) placed in a situation that 
endangers his or her health. (3) Child abuse is a Class I mis
demeanor if the offense is committed negligently.  

[1] To establish reversible error from a court's refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court's refusal to give the 
tendered instruction. Parks II.  

[2] Renae's proposed instruction quotes § 28-707 verbatim, 
except it leaves out the words "life or physical or mental" before 
"health." Essentially, the instruction repeats the statute; however, 
inclusion of subsection (3) in the instruction, which defines neg
ligent child abuse as a misdemeanor, gives us pause. As noted in 
the comment to NJI2d Crim. 9.5, "Nebraska law is clear that the 
jury should not be told the potential punishment for a crime 
because that information is not relevant to a decision to convict 
or acquit." See, also, State v. Nelson, 182 Neb. 31, 152 N.W.2d 
10 (1967); Ford v. State, 46 Neb. 390, 64 N.W. 1082 (1895).  
While the unnecessary portion of the proposed instruction in this 
case classifies the crime without discussing penalties, it may 
nonetheless lead the jury to speculate about the potential punish
ment for negligent child abuse as opposed to intentional abuse.  
Thus, this language would be better excluded, but as will be 
explained later, the actor's state of mind is an element of the 
charge, plus it determines the grade of the offense. Thus, the jury
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must be instructed to make a specific finding on the actor's 
intent, i.e., negligent or intentional. Nonetheless, this shortcom
ing in the proposed instruction does not affect our analysis of 
Renae's entitlement to a lesser-included offense instruction, 
because she asked that the issue of negligent abuse be submitted 
to the jury. In any event, it is the duty of a trial judge to instruct 
the jury on the pertinent law of the case, whether requested to do 
so or not. State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000).  

[3] A court must instruct on a lesser-included offense if (1) the 
elements of the lesser offense for which an instruction is 
requested are such that one cannot commit the greater offense 
without simultaneously committing the lesser offense and (2) the 
evidence produces a rational basis for acquitting the defendant of 
the greater offense and convicting the defendant of the lesser 
offense. Id.  

While acknowledging that using the statutory elements test, 
negligent child abuse is a lesser-included offense of knowing or 
intentional child abuse, see Parks II, the trial court in the instant 
case refused the lesser-included offense instruction because it 
found no evidence of any "negligent injury" to the child. But the 
trial court's reasoning is incorrect in several respects. First, 
Renae was not charged with infliction of the injury ("cruelly 
punished" under § 28-707(1)(b)), but with causing or permitting 
her child to be placed in an endangering situation. Under such 
charge, there could be "negligent" placement and "intentional" 
infliction of the injury by someone else. Thus, even if the con
clusion that there was no evidence that the injury was negli
gently inflicted was accurate, the rationale for the refusal to give 
a negligent abuse instruction fails to account for the evidence 
that Andre was hitting the child on the head with a telephone.  
Such evidence could lead the fact finder to conclude that there 
had been a negligent endangering placement coupled with an 
intentional infliction by someone other than Renae.  

Several doctors testified that they believed Johnathan's injuries 
were a result of child abuse, because such injuries could not be 
caused by a fall. However, the State seemingly has abandoned its 
theory that the crime was an endangering placement, because it 
now argues that the evidence shows that Renae knowingly and 
intentionally inflicted Johnathan's injuries. This argument rests
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almost completely on the opinions of the doctors that the injury 
occurred in the timeframe during which Renae was locked in the 
bedroom alone with Johnathan, from about 2:30 a.m. to 6 p.m. on 
November 26, 2000.  

[4] This seems an appropriate juncture to mention State v.  
Canady, 263 Neb. 552, 641 N.W.2d 43 (2002), wherein the 
court determined that a charge of knowingly and intentionally 
causing or permitting a child to be placed in a situation danger
ous to his or her health may be proved by evidence that the 
defendant actually inflicted the injury. Canady, supra, involved 
the same charges as those against Renae in the instant case. In 
Canady, the defendant admitted to putting his child in the bath
tub and the medical evidence showed that to sustain a full thick
ness burn injury, as the child sustained, the child would have to 
be held in the water because a child would not remain in such 
hot water voluntarily. In this way, the "tidemarks" on the skin 
which are characteristic of being held in hot water are produced.  
Thus, in Canady, the conviction was upheld even though the 
charge was placement in an endangering situation but the evi
dence showed that the defendant inflicted the injury himself.  
Canady clearly shows that one charged with child abuse by dan
gerous placement of a child can be convicted, even if the evi
dence shows that he or she was the "inflictor" of the child's 
injury. However, the case did not address whether the evidence 
warranted an instruction on the lesser-included offense of negli
gent child abuse. Parks II is the seminal case on that issue.  

[5,6] In Parks II, the medical evidence was that a spiral frac
ture of the child's femur was not likely to have occurred when 
the child allegedly got his leg caught in the bars of the crib. By 
the time of trial, the defendant apparently abandoned the 
"caught in the crib" explanation and testified that he flipped the 
child over by the leg to change its diaper and then heard a "pop
ping noise." Id. at 943, 573 N.W.2d at 456. He testified that 
although at the time he had been angry at the child's mother, he 
did not intend to injure the child. The Supreme Court found that 
the language found in § 28-707(1) about whether the child is 
injured "knowingly, intentionally, or negligently" defines the 
elements of child abuse. Such language appears as well in 
§ 28-707(3) through (6), the subsections which define the range
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of penalties. As a result, the Parks II court held that the defend
ant's state of mind is an element of the offense as well as a fac
tor, along with the seriousness of the injury, to be considered in 
determining the classification of the offense and penalty. From 
this conclusion the court reasoned that while the medical testi
mony in Parks II led to the inference of an intentional injury, it 
failed to create an inference as to the defendant's state of mind 
at the time the injury was inflicted. Therefore, the Supreme 
Court held that a negligent child abuse instruction should have 
been given. According to the Supreme Court, "the defendant's 
state of mind is the only factor which differentiates misde
meanor child abuse from felony child abuse under § 28-707." 
Parks II, 253 Neb. at 948, 573 N.W.2d at 459.  

Therefore, the question is not just whether Johnathan's injury 
was of such severity and nature as to permit only the inference 
that the injury was inflicted intentionally, but what was Renae's 
state of mind at the time of injury, assuming for discussion that 
she did inflict the injury. As the Parks II court said, "[I]t is the 
actor's state of mind which differentiates the offenses. If the 
abuse is committed knowingly and intentionally, it is a felony; if 
committed negligently, it is a misdemeanor." Id. at 947, 573 
N.W.2d at 459. Because of Canady, supra, we think this is true 
irrespective of whether Renae is seen by the fact finder as plac
ing the child in an endangering situation or actually inflicting 
the injuries herself.  

[7] The difficulty here and what distinguishes this case from 
Parks II is that while the State's evidence provides only one 
rational basis for when the injury occurred-during the 4 to 8 
hours before the child was seen by Grove, a time period when 
Renae and Johnathan were alone in the locked bedroom-there 
is no evidence of what happened in the bedroom, other than what 
can be inferentially concluded from the fact of the injury and the 
medical testimony about the injury. Renae's state of mind, which 
Parks II says is an element of the offense, was not uncontrovert
ibly established by the State. Significantly, Parks II says that 
where the prosecution has offered uncontroverted evidence on an 
element necessary for conviction of the greater crime but not 
necessary for the lesser offense, the defendant has a duty to offer 
at least some evidence to dispute the issue if he or she wishes to



12 NEBRASKA APPELLATE REPORTS

have the benefit of a lesser-included offense instruction. Accord, 
State v. Huebner, 245 Neb. 341, 513 N.W.2d 284 (1994), abro
gated on other grounds, State v. Morris, 251 Neb. 23, 554 
N.W.2d 627 (1996); State v. Tamburano, 201 Neb. 703, 271 
N.W.2d 472 (1978). Thus, since there is nothing but inconclusive 
circumstantial evidence about the events in the bedroom and 
Renae's state of rnind, Renae had no duty to offer any evidence 
on her state of mind or intent in order to get a lesser-included 
offense instruction on negligent child abuse.  

[8,9] State v. Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990), in 
an extensive discussion, makes it clear that where intent is an ele
ment of a crime, the defendant is entitled to a trial by jury on 
such element. See, also, In re Winship, 397 U.S. 358, 90 S. Ct.  
1068, 25 L. Ed. 2d 368 (1970) (due process in criminal case 
requires prosecution to prove beyond reasonable doubt every fact 
necessary to constitute crime charged against defendant); 
Glasgow v. State, 147 Neb. 279, 22 N.W.2d 842 (1946) (if any of 
essential elements of crime are omitted from jury instructions, 
thereby having effect of withdrawing those issues from jury, 
judgment must be reversed for retrial as neither trial court nor 
appellate court can substitute for jury in determining whether or 
not such elements have been established beyond reasonable 
doubt). Given the holding of Parks II that the Legislature has 
specifically included the defendant's state of mind as an element 
of the offense of child abuse as well as a factor to be considered 
in determining the classification of the offense and penalty, the 
trial court erred in not submitting to the jury the element of 
Renae's state of mind in the form of a lesser-included offense 
instruction. Because such failure precluded conviction for a 
lesser offense, it was obviously prejudicial to Renae. Thus, the 
conviction is reversed, and the matter is remanded to the district 
court for a new trial. It is not necessary to discuss Renae's other 
assignments of error.  

REVERSED AND REMANDED FOR A NEW TRIAL.
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Filed August 12, 2003. No. A-02-812.  

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in ajudicial review pursuant to the Administrative Procedure 
Act may be reversed, vacated, or modified by an appellate court for ermrs appearing on 
the record.  

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Due Process: Appeal and Error. Deternination of whether procedures afforded an 
individual comport with constitutional requirements for procedural due process pre
sents a question of law, regarding which an appellate court is obligated to reach its 
own conclusions independent of those reached by the trial court.  

4. Constitutional Law: Due Process: Administrative Law. If there is a constitution
ally protected liberty interest at stake, then at a minimum, the disciplinary proceed
ings must comply with constitutionally adequate due process standards.  

5. Constitutional Law: Prisoners: Sentences. An inmate's loss of good time is a pro
tected liberty interest.  

6. Administrative Law: Prisoners. Prison disciplinary proceedings are not part of a 
criminal prosecution, and the full panoply of rights due a defendant in such proceed
ings does not apply.  

7. Due Process: Statutes: Administrative Law. Disciplinary hearings are sui generis, 
governed by neither the evidentiary rules of a civil trial, a criminal trial, nor an admin
istrative hearing. The only limitations are those imposed by due process, a statute, or 
administrative regulations.  

8. Constitutional Law: Due Process: Administrative Law: Evidence: Prisoners.  
When a protectable liberty interest such as good time credit is at stake, an inmate 
should be allowed to call witnesses and present documentary evidence in his defense 
when permitting him to do so will not be unduly hazardous to institutional safety or 
correctional goals.  

9. Administrative Law: Witnesses: Prisoners. Prison officials are accorded great dis
cretion in prison disciplinary proceedings to refuse to call witnesses whose testimony 
is irrelevant or unnecessary, or who may undermine prison authority.  

10. _ _: - At a disciplinary hearing, the inmate charged shall be permitted to 
question any person so summoned and shall be allowed to call witnesses and present 
documentary evidence in his or her defense when permitting him or her to do so will 
not be unduly hazardous to institutional safety or correctional goals.  

11. _ : - Prison officials must decide on a case-by-case basis whether legit
imate penological concerns counsel against permitting witnesses to appear at disci
plinary hearings because it would be unduly hazardous to institutional safety or cor
rectional goals.  

12. _ : _ : _ . The following penological concerns have been found to be suffi
cient for refusing to call witnesses at a disciplinary hearing because it would be
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unduly hazardous to the institution's safety or goals: irrelevant evidence, lack of 
necessity, the possibility of undermining prison authority, the need to provide swift 
discipline in individual cases, hazards in individual cases, safety concerns, expense, 
staffing requirements, danger of harassment, witness unavailability, cumulative evi
dence, and repetitive evidence.  

13. _ _: - To turn disciplinary procedures about prison drug abuse into 

full-blown trials with cross-examination of a "fishing expedition" type is expensive 
and repetitive, impacts prison staffing, and serves to undermine the authority of prison 
officials. This is particularly true when the request from the inmate for such witnesses 
does not provide any showing of relevance in the sense that the witness being sought 
has evidence which will reasonably cause the fact finder to question the results of 
standardized tests whose reliability is not seriously challenged.  

Appeal from the District Court for Lancaster County: STEVEN 

D. BURNS, Judge. Reversed.  

Don Stenberg, Attorney General, and Jennifer M. Amen for 
appellant.  

Darryl Claypool, pro se.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
The Nebraska Department of Correctional Services (DCS) 

appeals the order of the district court for Lancaster County, 
Nebraska, which reversed the prison's discipline imposed on 
inmate Darryl Claypool for use of drugs. Under Neb. Ct. R. of 
Prac. 11 (rev. 2000), we have dispensed with oral argument, since 
we have already heard a number of similar cases and have at least 
20 others waiting on our docket. Finding "some evidence" to 
support the discipline imposed and a "legitimate penological 
concern" to deny Claypool's witness request, we reverse.  

FACTUAL AND PROCEDURAL BACKGROUND 
On November 30, 2001, at 11:30 a.m., Claypool submitted a 

urine sample for drug and alcohol testing to caseworker D.  
Wetzel, who filled out a checklist on the "Statement of Testing 
for Drugs/Alcohol" form. The form indicated that Claypool was 
strip searched, that Claypool and Wetzel wore protective gloves, 
that Claypool was not taking prescription drugs at the time of 
the test, and that Wetzel sealed the specimen bottle at the clinic's 
desk. The form also included Claypool's name, inmate number,
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and signature; Wetzel's signature; and the time and date the 
sample was obtained. After obtaining Claypool's urine sample, 
Wetzel filled out the "Specimen Record for Drugs of Abuse" 
form, which included Claypool's name and inmate number and 
Wetzel's name and signature.  

The urine specimen was then placed in the "NSP Hospital 
Freezer." On December 3, 2001, Allene D. Norman, the Director 
of Laboratories for DCS, removed the specimen from the hospi
tal freezer for testing by an "Abbott Axsym" analyzer. At 4:56 
p.m., the "Individual Specimen Report" was printed out and 
revealed a positive result for cannabinoids (79 ng/mL result with 
a 50 ng/mL cutoff). The positive result was verified by repeat 
testing, Norman signed and dated the "Specimen Record for 
Drugs of Abuse" form, and the specimen was then placed back 
in the freezer.  

On December 7, 2001, the reporting employee prepared a dis
ciplinary misconduct report, due to Claypool's positive drug test.  
On December 21, Claypool sent three inmate interview request 
forms (kites) requesting (1) that the "Investigating Officer" 
appear as a witness; (2) that Norman appear as a witness so he 
could ask her questions regarding her statement of qualifications, 
the individual specimen report, the type of test performed, and 
whether she checked for "cross-reactivity" to his "stated medica
tion"; and (3) that "Harker," another inmate, represent him.  

On December 28, 2001, Claypool requested an independent 
confirmation test on the specimen, as was his right, and on 
January 4, 2002, laboratory technician Carol Buhr sent 
Claypool's specimen to Laboratory Corporation of America 
(LabCorp) in Triangle Park, North Carolina. LabCorp received 
the specimen on January 5, and the specimen seals were intact.  
On January 8, LabCorp tested the specimen, which testing indi
cated the specimen was positive for cannabinoids (30 ng/mL 
result with a 10 ng/mL cutoff). On January 9, Norman filled out 
the bottom portion of the "Waiver for Independent Confirmation 
Drug Testing" form and indicated that the independent test results 
of Claypool's specimen came back positive for cannabinoids.  
Norman signed and dated the form. On January 11, Claypool sent 
a fourth kite, requesting that Wetzel appear as a witness at the dis
ciplinary hearing.
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An institutional disciplinary committee hearing was had on 
January 30, 2002, and Claypool appeared with Harker as his rep
resentative. On the same day but prior to the hearing, Claypool 
signed an "Inmate Waiver," waiving his right to have the report
ing employee and Wetzel present. Claypool requested a continu
ance, alleging that he did not receive four legal documents which 
were necessary for his defense. The disciplinary committee 
reviewed the "Individual Specimen Report"; the disciplinary mis
conduct report; a signed statement by Norman dated February 3, 
2000, describing the prison drug testing process; Claypool's kites; 
the "Waiver for Independent Confirmation Drug Testing" form, 
the "Statement of Testing for Drugs/Alcohol" form, the 
"Specimen Record for Drugs of Abuse" form, and the LabCorp 
retest results. The disciplinary committee found Claypool guilty 
of the charge of drug abuse in violation of DCS rule 5-I-H and 
imposed as punishment 90 days' loss of good time and 30 days' 
bay restriction. The disciplinary committee filled out an 
"Institutional Disciplinary Committee Action Sheet," indicating 
that this was Claypool's "7th offense" and that Norman was not 
present as a witness because she "submitted [a] statement with all 
relevant knowledge to this U.A.[;] all other questions were 
deemed irrelevant." 

Claypool timely appealed to the DCS Appeals Board (Appeals 
Board), asserting, among other things, that (1) the disciplinary 
committee failed to find "competent, material, and substantial 
evidence" of guilt and (2) he was denied due process because he 
was not permitted to question Norman at the hearing pursuant to 
Neb. Rev. Stat. § 83-4,122(4) (Reissue 1999). The Appeals Board 
upheld the decision of the disciplinary committee, finding that 
there was "some competent, material, and substantial evidence" 
to support the disciplinary committee's finding of guilt and that 
Claypool was afforded procedural due process.  

Claypool timely filed a petition for review in the district 
court for Lancaster County pursuant to Neb. Rev. Stat.  
§ 84-917(2)(b)(vi) (Reissue 1999). Claypool asserted that the 
Appeals Board's decision should be reversed because, among 
other things, his right to have a witness appear was denied and 
the evidence was insufficient to sustain a finding of guilt. The 
matter came on for hearing on June 20, 2002, and the district
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court received into evidence the transcript and bill of excep
tions from the DCS proceedings. The district court reversed 
the decision of the Appeals Board and ordered restoration of 
Claypool's lost good time and expungement of the incident 
from his record. The court found that the evidence was "insuf
ficient" to support a violation of drug abuse and that the disci
plinary committee erred "in failing to require the appearance 
of . . Norman at the hearing before the committee." DCS 
timely appeals.  

ASSIGNMENTS OF ERROR 
DCS asserts, summarized and restated, that the district court 

abused its discretion in (1) finding that there was not "some evi
dence" sufficient to support the disciplinary committee's finding 
of a DCS rule violation and (2) finding that the decision to deny 
Norman's presence as a witness violated procedural due process.  

STANDARD OF REVIEW 
[1] A judgment or final order rendered by a district court in a 

judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Baxter v. Nebraska Dept. of Corr 
Servs., 11 Neb. App. 842, 663 N.W.2d 136 (2003).  

[2] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Young v. Neth, 263 Neb. 20, 637 N.W.2d 
884 (2002).  

[3] Determination of whether procedures afforded an individ
ual comport with constitutional requirements for procedural due 
process presents a question of law, regarding which an appellate 
court is obligated to reach its own conclusions independent of 
those reached by the trial court. Moore v. Nebraska Dept. of Corr.  
Servs. Appeals Bd., 8 Neb. App. 69, 589 N.W.2d 861 (1999).  

ANALYSIS 
"Some Evidence." 

DCS first contends that the district court erred in finding 
that there was not "some evidence" supported by an "indicia of
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reliability" to support the disciplinary committee's finding of a 
DCS rule violation. Brief for appellant at 11.  

[4,5] If there is a constitutionally protected liberty interest at 
stake, then at a minimum, the disciplinary proceedings must com
ply with constitutionally adequate due process standards. Baxter 
supra. An inmate's loss of good time is a protected liberty inter
est. Dailey v. Nebraska Dept. of Corr. Servs., 6 Neb. App. 919, 
578 N.W.2d 869 (1998). Because the disciplinary committee 
stripped Claypool of 90 days' good time, Claypool had a pro
tected liberty interest.  

[6,7] However, prison disciplinary proceedings are not part of 
a criminal prosecution, and the full panoply of rights due a 
defendant in such proceedings does not apply. Id. Disciplinary 
hearings are sui generis, governed by neither the evidentiary 
rules of a civil trial, a criminal trial, nor an administrative hear
ing. The only limitations are those imposed by due process, a 
statute, or administrative regulations. Id.  

The district court's finding and reversal of the Appeals 
Board's decision was made prior to our decision in Baxter 
supra. In Baxter, the trial court reversed the decision of the 
Appeals Board, finding that Norman's unsworn statement; the 
fact Norman's statement, dated February 3, 2000, did not indi
cate that the defendant's specimen was tested in accordance 
with the protocols set forth in the statement; and the unex
plained drug results were insufficient to show that the defendant 
had violated DCS rules regarding drug abuse. The district 
court's reversal in the instant case is premised on essentially the 
same grounds. In Baxter v. Nebraska Dept. of Corr. Serys., 11 
Neb. App. 842, 848, 663 N.W.2d 136, 142 (2003), we held 
as follows: 

The laboratory report indicates that it is from the Nebraska 
State Penitentiary Laboratory located in Lincoln, Nebraska.  
It contains the date and time the results were printed, [the 
defendant's] name and inmate number, the collection time 
and date, the name of the person collecting the specimen, 
and the results of the test indicating that the inmate tested 
positive for cannabinoids. Norman's statement sets forth 
her educational background, her employment history with 
the laboratory, a description of the type of test used by the
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laboratory, and the testing procedures. Her statement is also 
dated and signed.  

We find that the laboratory results and statement, 
although unswom, are admissible, because the rules of evi
dence do not apply to disciplinary proceedings. Further, 
the exhibits have sufficient indicia of reliability to warrant 
their admission into evidence despite the fact that they are 
unsworn. Thus, considering Norman's statement and the 
laboratory results, along with the other evidence contained 
in the record, we find that there is "some evidence" suffi
cient to support the disciplinary committee's decision that 
[the defendant] had violated DCS rules regarding drug use.  
Therefore, we reverse the decision of the district court.  

What we said above in Baxter, supra, applies here. In 
Claypool's case, the disciplinary committee and the Appeals 
Board based their decision on the following: (1) the "Statement of 
Testing for Drugs/Alcohol" form, which shows the precise date 
and time Claypool's urine sample was obtained, has Wetzel's sig
nature and Claypool's name, inmate number, and signature there
upon and affirmatively indicates that Wetzel followed DCS pro
cedures for collecting urine specimens; (2) Norman's signed 
statement dated February 3, 2000, regarding the drug testing proc
ess and procedures-the same statement found in the record in 
Baxte, supra; (3) the misconduct report, which indicates that 
Claypool's urine sample tested positive for cannabinoids; (4) the 
"Individual Specimen Report" showing that Claypool's sample 
tested positive for cannabinoids; (5) Claypool's kites; (6) the 
"Specimen Record for Drugs of Abuse" form, which includes 
Claypool's name and inmate number and Wetzel's name and sig
nature; and (7) the LabCorp test results and the "Waiver for 
Independent Confirmation Drug Testing" form, both of which 
indicate that the retest of Claypool's specimen was positive for 
cannabinoids. This is essentially the same evidence we found to 
be sufficient in Baxte, supra-with the addition of the indepen
dent test.  

While DCS could easily tighten up its presentations in drug 
policy violation cases by making Norman's description of testing 
protocol specific to each inmate, the determinative question is 
whether the record contains "some evidence" having sufficient
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indicia of reliability that when Claypool was tested there was evi
dence of cannabis in his urine. See Baxter v. Nebraska Dept. of 
Corr Servs., 11 Neb. App. 842, 663 N.W.2d 136 (2003). DCS' 
evidence clearly showed that to be the case-79 ng/mL when a 
reading over 50 ng/mL is a positive test. Further, there was a pos
itive retest, and the independent test requested by Claypool was 
positive also. When considered as a whole, the evidence against 
Claypool that he was using drugs has sufficient indicia of relia
bility. Claypool is not entitled to the rights of confrontation, the 
presumption of innocence, or DCS' proof of the charge "beyond 
a reasonable doubt," or other rights that he would have in a crim
inal proceeding. The burden of proof is only "some evidence." 
Therefore, pursuant to our holding in Baxter supra, and consid
ering the evidence contained in this record, we find that there is 
"some evidence" with sufficient indicia of reliability to support 
the disciplinary committee's decision that Claypool had violated 
DCS rules regarding drug use. We reverse the district court's 
finding to the contrary.  

Claypool's Opportunity to Call Witnesses.  
DCS next contends that the district court erred in finding that 

the decision to deny Norman's presence at the hearing as a wit
ness called by Claypool violated his right to procedural due proc
ess. At the outset, we note that while Claypool wanted Norman 
to be present, there is nothing to suggest that her testimony 
would be favorable to him.  

[8,9] In Wolff v. McDonnell, 418 U.S. 539, 566, 94 S. Ct.  
2963, 41 L. Ed. 2d 935 (1974), the U.S. Supreme Court estab
lished the due process requirements for prison disciplinary pro
ceedings and held that when a protectable liberty interest such 
as good time credit is at stake, an "inmate .. . should be allowed 
to call witnesses and present documentary evidence in his 
defense when permitting him to do so will not be unduly haz
ardous to institutional safety or correctional goals." We have 
said that prisoners do not have an absolute right of confrontation 
and cross-examination of those furnishing evidence against 
them in prison disciplinary proceedings. Sepulveda v. Nebraska 
Dept. of Corr. Servs., 9 Neb. App. 133, 609 N.W.2d 42 (2000).  
Prison officials are accorded great discretion to refuse to call
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witnesses whose testimony is irrelevant or unnecessary, or who 
may undermine prison authority. Id., citing Turner v. Caspari, 
38 F.3d 388 (8th Cir. 1994).  

[10] Section 83-4,122(4) sets forth the following procedures 
for calling witnesses at a disciplinary hearing: 

The person or persons determining the disposition of the 
charge may also summon to testify any witnesses or other 
persons with relevant knowledge of the incident. The inmate 
charged shall be permitted to question any person so sum
moned and shall be allowed to call witnesses and present 
documentary evidence in his or her defense when permitting 
him or her to do so will not be unduly hazardous to institu
tional safety or correctional goals. The person or persons 
determining the disposition of charges shall state his, her, or 
their reasons in writing for refusing to call a witness.  

(Emphasis supplied.) Accord 68 Neb. Admin. Code, ch. 6, 
§ 006.07 (2000).  

Claypool argued to the Appeals Board that he was denied due 
process because he was not permitted to question Norman at the 
hearing pursuant to § 83-4,122. Additionally, Claypool raised 
the issue in his petition for review to the district court. Thus, the 
issue is properly before this court. See Moore v. Nebraska Dept.  
of Corr Servs. Appeals Bd., 8 Neb. App. 69, 589 N.W.2d 861 
(1999) (absent plain error, appellate court conducting review 
under § 84-917(5)(a) cannot base reversal of agency decision 
under review on grounds not raised in petition for review filed 
in lower court).  

On December 21, 2001, Claypool sent a kite requesting that 
Norman appear as a witness so he could ask her questions regard
ing her statement of qualifications, the individual specimen 
report, the type of test performed, and whether she checked for 
cross-reactivity to his stated medication. The disciplinary com
mittee stated in the "Institutional Disciplinary Committee Action 
Sheet" that Norman's statement was sufficient and that all other 
questions sought to be asked of Norman were "irrelevant." The 
Appeals Board affirmed the disciplinary committee's finding, 
ruling that Norman's written statement of February 3, 2000, 
addressed her qualifications and the type of test performed; that 
the individual specimen report was self-explanatory and was



12 NEBRASKA APPELLATE REPORTS

confirmed by retest; and that Claypool indicated in the 
"Statement of Testing for Drugs/Alcohol" that he was not taking 
prescription drugs at the time of the test, making any question in 
that regard irrelevant.  

[Plrison officials may be required to explain, in a limited 
manner, the reason why witnesses were not allowed to tes
tify, but . . . they may do so either by making the explana
tion a part of the "administrative record" in the disciplinary 
proceeding, or by presenting testimony in court if the 
deprivation of a "liberty" interest is challenged because of 
that claimed defect in the hearing.  

Ponte v. Real, 471 U.S. 491, 497, 105 S. Ct. 2192, 85 L. Ed. 2d 
553 (1985). Additionally, "[t]he person or persons determining 
the disposition of charges shall state his, her, or their reasons in 
writing for refusing to call a witness." § 83-4,122(4).  

In the instant case, as previously mentioned, the disciplinary 
committee and the Appeals Board provided a written explanation 
for refusing to call Norman. Thus, we next consider whether the 
disciplinary committee's explanation for not providing Norman as 
a witness meets the standard of "unduly hazardous to institutional 
safety or correctional goals," the basis for denial of a requested 
witness. Id.  

[11,12] Neither the U.S. Supreme Court nor Nebraska appel
late courts have comprehensively defined the phrase "unduly 
hazardous to institutional safety or correctional goals." However, 
the majority of courts addressing the issue at hand have held that 
prison officials must decide on a case-by-case basis whether 
"legitimate penological concerns" counsel against permitting 
witnesses to appear at disciplinary hearings because it would be 
unduly hazardous to institutional safety or correctional goals.  
See, e.g., Ramer v. Kerby, 936 F.2d 1102 (10th Cir. 1991). The 
following penological concerns have been found to be sufficient 
for refusing to call witnesses at a disciplinary hearing because it 
would be unduly hazardous to the institution's safety or goals: 
irrelevant evidence, see Sepulveda v. Nebraska Dept. of Corr.  
Servs., 9 Neb. App. 133, 609 N.W.2d 42 (2000); lack of necessity 
and the possibility of undermining prison authority, see Wolff v.  
McDonnell, 418 U.S. 539, 94 S. Ct. 2963, 41 L. Ed. 2d 935 
(1974); the need to provide swift discipline in individual cases
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and hazards in individual cases, see Ponte v. Real, supra; safety 
concerns, expense, staffing requirements, danger of harassment, 
and witness unavailability, see Ramer v. Kerby, supra; and cumu
lative evidence and repetitive evidence, see Turner v. Caspari, 38 
F.3d 388 (8th Cir. 1994).  

[13] In the instant case, Norman, the director of the DCS lab
oratory and the one who tested the sample, set the testing proto
col, and was involved in the chain of custody, clearly has some 
degree of relevant knowledge when relevancy is used in the 
broadest sense. However, having Norman provide rote testimony 
that the procedure used is reliable, that the chain of custody was 
maintained, and that the results of the two tests done by Norman 
as well as the test done by LabCorp were positive-all as shown 
by the documents-means that Norman's testimony at the disci
plinary hearing is unnecessary, because such evidence is repeti
tive of the documents and undermines prison authority if Norman 
and all others who had anything to do with the sample have to be 
called as witnesses. In this regard, we recognize that other than 
the identifying labeling, one urine specimen looks like all others.  
Thus, Norman is highly unlikely to have independent knowledge 
or memory of Claypool's sample versus some other inmate's 
specimen. To turn disciplinary procedures about prison drug 
abuse into full-blown trials with cross-examination of a "fishing 
expedition" type is expensive and repetitive, impacts prison 
staffing, and serves to undermine the authority of prison officials.  
This is particularly true when the request from the inmate for 
such witnesses does not provide any showing of relevance in the 
sense that the witness being sought has evidence which will rea
sonably cause the fact finder to question the results of standard
ized tests whose reliability is not seriously challenged.  
Additionally, the fact that Claypool is a habitual violator with six 
previous violations is a consideration in whether Norman is a 
necessary witness. In conclusion, Norman was not a necessary 
and relevant witness. Thus, we hold that the disciplinary com
mittee's written explanation and the Appeals Board's written 
affirmance satisfy the statute and that the record shows Norman's 
presence at the disciplinary hearing was irrelevant and "unduly 
hazardous to institutional safety or correctional goals" for the 
reasons previously detailed.
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CONCLUSION 
For the reasons stated above, we find that Claypool was 

afforded procedural due process and that there was "some evi
dence" supported by an "indicia of reliability" that Claypool vio
lated DCS rule 5-I-H, drug or intoxicant abuse. Thus, the decision 
of the district court is reversed, and the discipline imposed on 
Claypool is reinstated.  

REVERSED.  

COLLEEN ADAM, APPELLEE, AND LOREN AND DONNA REIMERS, 

HUSBAND AND WIFE, ET AL., APPELLANTS, V. THE CITY OF 

HASTINGS, NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE.  

668 N.W.2d 272 

Filed September 2, 2003. No. A-01-1014.  

1. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independently of the conclusion reached by the trial court.  

2. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent of the lower 
court's decision.  

3. Moot Question. A case becomes moot when the issues initially presented in litiga
tion cease to exist or the litigants lack a legally cognizable interest in the outcome 
of litigation.  

4. Moot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre
sented are no longer alive.  

5. Actions: Parties: Standing. Before a party is entitled to invoke a court's jurisdiction, 
that party must have standing to sue, which involves having some real interest in the 
cause of action; in other words, to have standing to sue, a plaintiff must have some 
legal or equitable right, title, or interest in the subject matter of the controversy.  

6. : _ : _ . The purpose of a standing inquiry is to determine whether one has 

a legally protected interest or right in the controversy that would benefit by the relief 
to be granted.  

7. Actions: Municipal Corporations: Injunction: Proof. A party seeking to restrain an 
act of a municipal body must show some special injury peculiar to himself or herself 
aside from a general injury to the public. It is not sufficient that the party bringing the 
suit has merely a general interest common to all members of the public.  

8. Parties: Annexation: Ordinances. Where a person has a personal, pecuniary, and 
legal interest which is adversely affected by an annexation ordinance, he or she has 
standing to contest the validity of the ordinance.
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9. Municipal Corporations: Annexation: Highways. The character of a segment of an 

interstate highway sought to be annexed by a city of the first class is determined by the 

characteristic of the land immediately adjacent to the segment sought to be annexed.  

Appeal from the District Court for Adams County: DANIEL 
BRYAN, JR., Judge. Reversed and remanded for further proceedings.  

Arthur R. Langvardt, of Langvardt & Valle, P.C., and Mark A.  
Beck, of Beck Law Office, P.C., for appellants.  

Randall L. Goyette and Andrew M. Loudon, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., and Daniel L. Lindstrom, of 
Jacobsen, Off, Nelson, Wright & Lindstrom, P.C., for appellee 
City of Hastings.  

HANNON, INBODY, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Colleen Adam and other plaintiffs filed an action against the 
City of Hastings, Nebraska (the City), in the district court for 
Adams County, seeking a declaratory judgment that two city 
ordinances purporting to annex lands to the City be declared 
invalid. Adam owns land annexed by ordinance No. 3740. The 
other plaintiffs (hereinafter Lochland plaintiffs) are landowners 
and residents within Sanitary Improvement District No. 1 in 
Adams County, also known as the Lochland Sanitary 
Improvement District (Lochland SID), annexed by ordinance No.  
3718. Adam challenged only ordinance No. 3740, while the 
Lochland plaintiffs challenged both ordinances. Prior to trial, the 
City and Adam entered into a settlement agreement, and Adam 
withdrew from the present action. Following trial upon the 
Lochland plaintiffs' claims, the district court found that the City 
had not complied with the statutory annexation procedures when 
it passed ordinance No. 3718 and declared it void. The district 
court further found that the Lochland plaintiffs did not have 
standing to challenge ordinance No. 3740 and dismissed their 
cause of action as to this ordinance. The Lochland plaintiffs have 
appealed. For the following reasons, we reverse, and remand for 
further proceedings.
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BACKGROUND 
Adam owns and resides on a 120-acre tract of land located 

north of the City and abutting the east side of U.S. Highway 
281. The Lochland plaintiffs all own and reside on real estate 
located within the boundaries of the Lochland SID, which abuts 
the west side of Highway 281 and is located northwest of the 
property Adam owns. Highway 281 runs in a north-south direc
tion through the City. On September 13, 1999, the City passed 
resolution No. 1999-39, which stated that the City was consid
ering the annexation of the property Adam owns and certain 
other adjacent property to the south (collectively the Adam 
property) and the abutting Highway 281 right-of-way. On 
October 11, the City adopted resolution No. 1999-42, which 
stated that the City was considering annexing the Lochland SID 
together with the abutting Highway 281 right-of-way. On 
October 13, the City adopted ordinance No. 3711, which 
annexed the property referred to in resolution No. 1999-39, that 
is, the Adam property and the abutting Highway 281 
right-of-way. For reasons not relevant to our resolution of this 
appeal, the City ultimately adopted ordinance No. 3740 on May 
8, 2000, which re-annexed the Adam property and the abutting 
highway right-of-way. After a series of postponed public hear
ings on the proposed annexation of the Lochland SID, the City 
adopted ordinance No. 3718 on July 24, which annexed the 
Lochland SID.  

On August 3, 2000, the Lochland plaintiffs and Adam filed a 
petition seeking a declaratory judgment that both ordinance No.  
3740 and ordinance No. 3718, and the resulting annexations, were 
invalid. The City and Adam reached a settlement prior to trial, 
whereby Adam agreed to withdraw her opposition to the annexa
tion of the Adam property in exchange for various considerations 
from the City, including guarantees that the Adam property would 
continue to be zoned as "agricultural." The Lochland plaintiffs 
continued to trial, challenging both ordinances. The issues at trial 
were whether the Adam property and the adjacent right-of-way 
was urban or suburban in character as well as legally contiguous 
to the City and thus eligible for annexation, whether the Lochland 
plaintiffs had standing to challenge ordinance No. 3740, whether 
the Lochland SID was legally contiguous to the City and thus
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eligible for annexation, and whether the City followed the 
required statutory procedures in passing ordinance No. 3718.  

Following trial, the district court entered an order on August 
10, 2001, declaring ordinance No. 3718 unlawful, void, and of no 
legal effect. The court permanently enjoined the City from 
enforcing, implementing, or acting on this ordinance. The court's 
decision concerning ordinance No. 3718 was based on the City's 
failure to follow the statutory requirements of Neb. Rev. Stat.  
§ 16-117 (Reissue 1997) in adopting the ordinance.  

The district court dismissed the Lochland plaintiffs' cause of 
action as to ordinance No. 3740 for failure to prove that they had 
standing to contest that ordinance's validity. The court noted 
that the Lochland plaintiffs were not asserting that they were 
residents, tenants, real owners, or electors of the Adam property, 
and concluded that their interest was not direct. The court fur
ther found that the evidence did not show any special injury to 
the Lochland plaintiffs by virtue of the adoption of ordinance 
No. 3740. The district court dismissed the Lochland plaintiffs' 
cause of action as to ordinance No. 3740. The court did not 
determine whether the lands annexed by ordinance No. 3740 
were urban or suburban in character or whether they were con
tiguous to the City. Having determined that ordinance No. 3718 
was void, the district court found that the question of whether 
the Lochland SID was contiguous was moot. Subsequently, the 
Lochland plaintiffs perfected their appeal to this court.  

ASSIGNMENT OF ERROR 
The Lochland plaintiffs assert, consolidated and restated, that 

the district court erred in holding that they did not have standing 
to challenge ordinance No. 3740.  

STANDARD OF REVIEW 
[1] In an appeal from a declaratory judgment, an appellate 

court, regarding questions of law, has an obligation to reach its 
conclusion independently of the conclusion reached by the 
trial court. Spanish Oaks v. Hy-Vee, 265 Neb. 133, 655 N.W.2d 
390 (2003).  

[2] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion
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independent of the lower court's decision. Stoetzel & Sons v.  
City of Hastings, 265 Neb. 637, 658 N.W.2d 636 (2003).  

ANALYSIS 
Mootness.  

[3,4] We first address the City's argument that this appeal is 
moot because the Lochland plaintiffs are no longer threatened 
with annexation under ordinance No. 3718. A case becomes moot 
when the issues initially presented in litigation cease to exist or 
the litigants lack a legally cognizable interest in the outcome of 
litigation. Stoetzel & Sons, supra. A moot case is one which seeks 
to determine a question which does not rest upon existing facts or 
rights, in which the issues presented are no longer alive. Id.  

Clearly, any issues involving the annexation of the Lochland 
SID are moot because of the declaration that ordinance No. 3718 
is invalid. This invalidation was occasioned by the City's failure 
to follow required statutory procedures in the passage of this 
ordinance. Nothing in the district court's ruling prevents the City 
from attempting annexation of the Lochland SID in the future.  
The reason that the Lochland plaintiffs have continued to pursue 
their challenge against ordinance No. 3740 is the concern that as 
a result of the annexation of the Adam property and the abutting 
highway right-of-way, the Lochland SID and its abutting high
way right-of-way arguably become contiguous and therefore 
subject to future annexation. The City argues, "The mere possi
bility that a person's own property could be annexed in the future 
does not provide a real, legal interest in the annexation of other 
property." Brief for appellee at 8. While it is true that the 
Lochland plaintiffs are no longer presently threatened with 
annexation in the instant action as a result of the invalidation of 
ordinance No. 3718, the validity of ordinance No. 3740 contin
ues to be of interest to the Lochland plaintiffs, particularly if they 
are barred from asserting their challenge to the annexation of the 
Adam property and the abutting right-of-way in any future liti
gation concerning attempted annexation of the Lochland SID.  
See Neb. Rev. Stat. § 18-1718 (Reissue 1997) (statute of limita
tions applicable to action challenging annexation of property by 
any city or village is 1 year from effective date of annexation).  
Although the issues of mootness and standing are closely related,
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we conclude that with regard to the City's mootness argument, 
the issue concerning the validity of ordinance No. 3740 contin
ues to exist and the Lochland plaintiffs continue to have an inter
est in the outcome of the litigation concerning ordinance No.  
3740 such that this appeal is not moot.  

Standing.  
[5-7] The Lochland plaintiffs assert that the district court erred 

in holding that they did not have standing to challenge ordinance 
No. 3740. Before a party is entitled to invoke a court's jurisdic
tion, that party must have standing to sue, which involves having 
some real interest in the cause of action; in other words, to have 
standing to sue, a plaintiff must have some legal or equitable 
right, title, or interest in the subject matter of the controversy.  
Fitzke v. City of Hastings, 255 Neb. 46, 582 N.W.2d 301 (1998).  
The purpose of a standing inquiry is to determine whether one 
has a legally protected interest or right in the controversy that 
would benefit by the relief to be granted. In re Interest ofArchie 
C., 250 Neb. 123, 547 N.W.2d 913 (1996). In addition, a party 
seeking to restrain an act of a municipal body must show some 
special injury peculiar to himself or herself aside from a general 
injury to the public. It is not sufficient that the party bringing the 
suit has merely a general interest common to all members of the 
public. SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 N.W.2d 
56 (1995).  

The district court in the present case relied on SID No. 57, 
supra, to determine that the Lochland plaintiffs' interest in oppos
ing ordinance No. 3740 was not direct because the Lochland 
plaintiffs had not asserted that they were residents, tenants, real 
owners, or electors of the Adam property. The district court noted 
the Lochland plaintiffs' argument that if the annexation of the 
Adam property and the abutting highway right-of-way under ordi
nance No. 3740 were allowed to stand, it would arguably make 
their properties contiguous to the City's boundaries and subject to 
annexation. The court, however, found that the Lochland plaintiffs 
had not alleged any special injury or harm in this cause of action 
and that the evidence submitted did not show any such special 
injury. Accordingly, the court found that the Lochland plaintiffs 
did not have standing to challenge ordinance No. 3740.
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[8] The Lochland plaintiffs draw our attention to Sullivan v.  
City of Omaha, 183 Neb. 511, 162 N.W.2d 227 (1968), wherein 
plaintiffs sought to determine the validity of an ordinance annex
ing a tract of land abutting Omaha on the southwest. The annexed 
area included 312 acres of state right-of-way extending along 
Interstate 80. The plaintiffs did not live in or own any portion of 
the area being annexed, but they did own property that was 
approximately 4Y2 miles from the Omaha city limits prior to the 
annexation and that fell within the 3-mile zoning area of Omaha 
after the annexation. On appeal, the Nebraska Supreme Court 
conceded that the extension of Omaha's 3-mile limit over the 
plaintiffs' property subjected their property to Omaha's regula
tory power in several ways, creating a personal, pecuniary, and 
legal interest in the annexation ordinance. The court found that 
the plaintiffs could be considered aggrieved persons when they 
were included within a zoning area without their consent. The 
court concluded that this was sufficient to give the plaintiffs 
standing to maintain an action to determine the legality of the 
ordinance. The court further held that where a person has a per
sonal, pecuniary, and legal interest which is adversely affected by 
an annexation ordinance, he or she has standing to contest the 
validity of the ordinance. Sullivan, supra. See, also, Johnson v.  
City of Hastings, 241 Neb. 291, 488 N.W.2d 20 (1992) (finding 
rural public power district had standing to bring action to enjoin 
city of first class from enforcing annexation ordinance where 
district-owned facilities within 2-mile zoning area of city after 
annexation and area would be taken out of district's service area 
if annexation was considered valid); Neb. Rev. Stat. § 16-901 
(Cum. Supp. 2002) (concerning power of cities of first class to 
apply zoning authority to unincorporated area 2 miles beyond 
and adjacent to corporate boundaries).  

The Lochland plaintiffs argue, based on the above cases, 
that if coming within a city's possible zoning jurisdiction is 
enough to give one a direct legal interest in an annexation, then 
an annexation of nearby land which facilitates one's own 
annexation would give an even greater direct interest. Section 
16-117(1) provides: 

The corporate limits of a city of the first class shall remain 
as before, and the mayor and council may by ordinance ...
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at any time include within the corporate limits of such city 
any contiguous or adjacent lands, lots, tracts, streets, or 
highways as are urban or suburban in character and in such 
direction as may be deemed proper. Such grant of power 
shall not be construed as conferring power upon the mayor 
and council to extend the limits of a city of the first class 
over any agricultural lands which are rural in character.  

Neb. Rev. Stat. § 16-118 (Reissue 1997) states: "Lands, lots, 
tracts, streets, or highways shall be deemed contiguous although 
a stream, embankment, strip, or parcel of land not more than two 
hundred feet wide lies between the same and the corporate lim
its." The record in this case reveals that the City is a city of the 
first class, that the highway right-of-way annexed with the 
Adam property is greater than 200 feet in width at all points, and 
that the northwest corner of the right-of-way annexed with the 
Adam property touches the southeast corner of the Lochland 
SID. Before annexation of the Adam property and the abutting 
right-of-way, the Lochland SID was not adjacent or contiguous 
to the City's corporate limits.  

[9] Clearly, private persons usually do not live in or own 
property on a public highway. The Lochland plaintiffs argue, 
however, that someone must have standing to challenge highway 
annexation, and they refer us to Piester v. City of North Platte, 
198 Neb. 220, 252 N.W.2d 159 (1977). In Piester, certain plain
tiffs, landowners who would fall within the 2-mile zoning 
authority of North Platte if the annexation at issue was found 
valid, challenged the legality of an annexation that included a 
strip of Interstate 80, the right-of-way of which was in excess of 
200 feet in width. The plaintiffs contended that in order to 
validly annex the strip of Interstate 80 at issue, which annexa
tion was necessary to overcome the requirements of § 16-118, 
that portion of the Interstate must be considered as urban or sub
urban in character. The Nebraska Supreme Court agreed and 
held that the character of a segment of an interstate highway 
sought to be annexed by a city of the first class is determined by 
the characteristic of the land immediately adjacent to the seg
ment sought to be annexed. Standing was not a question consid
ered on appeal in Piester. The plaintiffs in that case apparently 
did not live in or own any of the property that was annexed, but
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brought suit because the annexation would bring them within 
the 2-mile zoning authority of North Platte.  

SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 N.W.2d 56 
(1995), relied upon by the district court, is distinguishable from 
the present case. SID No. 57 involved three separate actions, con
solidated on appeal, to enjoin the total annexation of the Chapel 
Hill community and the partial annexation of Sanitary and 
Improvement District No. 157 (Skyline Ranches) by the City of 
Elkhorn in 1994. In the first action, Chapel Hill and two residents 
therein challenged Elkhorn's annexation of Chapel Hill by an 
ordinance approved in August 1993. Chapel Hill had shared a 
common border with Elkhorn via land within Skyline Ranches 
that had been partially annexed by Elkhorn in March 1984.  
Neither Chapel Hill nor Skyline Ranches contested the 1984 
annexation, and no appeal was taken from that district court pro
ceeding. The statute of limitations to control that annexation ran 
in the spring of 1985. The district court granted Elkhorn's motion 
for summary judgment and denied a competing summary judg
ment motion filed by the appellants. The district court deter
mined that Chapel Hill was contiguous and adjacent to Elkhorn 
as a matter of law and had been annexed properly. On appeal, the 
Nebraska Supreme Court noted that Elkhorn was a city of the 
second class and that the nonrural nature of the land sought to be 
annexed by Elkhorn was not disputed. The appellants apparently 
argued that the land connecting Elkhorn and Chapel Hill was an 
illegal corridor or strip annexation, but the court rejected this 
argument, noting that while the land connecting Elkhorn and 
Chapel Hill had an armlike quality, that land had been part of 
Elkhorn since 1984. The court stated that the appellants' knowl
edge of and acquiescence in the 1984 annexation notified them 
that Elkhorn's expansion would permit it to annex land contigu
ous to those new boundaries in the future. The court noted that 
the district court order with regard to the 1984 annexation went 
unchallenged and that the statute of limitations ran. The Supreme 
Court stated that it would neither disturb an unchallenged court 
order on which the statute of limitations had run nor accept new 
argumentation in opposition to a judgment by a court of compe
tent jurisdiction. The Supreme Court upheld the summary judg
ment granted by the district court in Elkhorn's favor.
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The second action at issue in SID No. 57, supra, was a chal
lenge to the 1994 partial annexation of additional land within 
Skyline Ranches. The appellants in that action were Chapel Hill 
and three residents therein, including the two Chapel Hill resi
dents who had appealed the Chapel Hill annexation. Elkhorn had 
shared a common border with Skyline Ranches since the March 
1984 partial annexation of land within Skyline Ranches. Chapel 
Hill is adjacent to Skyline Ranches, and in fact, the portion of 
Skyline Ranches annexed in 1984 was contiguous with Chapel 
Hill. The district court in this second matter found that three of 
the appellants, Chapel Hill and two of the Chapel Hill residents, 
had no standing to contest the validity of the partial annexation 
of Skyline Ranches. The Nebraska Supreme Court agreed with 
this determination because neither Chapel Hill nor the two indi
vidual appellants were residents, property owners, taxpayers, or 
electors of Skyline Ranches. The Supreme Court further con
cluded that the interests of these appellants were not jeopardized 
or affected directly when Elkhorn attempted the 1994 partial 
annexation of Skyline Ranches. The fourth appellant in that 
action resided in Chapel Hill, but owned property in Skyline 
Ranches. This individual, however, did not demonstrate the exis
tence of any special injury to herself as a result of Elkhorn's par
tial annexation of Skyline Ranches. Accordingly, the Supreme 
Court concluded that her claim was without merit because she 
had presented no justiciable injury to herself.  

In the instant case, we are presented with a situation unlike that 
presented in the first action considered in SID No. 57 v. City of 
Elkhorn, 248 Neb. 486, 536 N.W.2d 56 (1995). In that case, the 
appellants had acquiesced in and had not challenged the 1984 par
tial annexation that made the later annexation of the Chapel Hill 
community possible. On appeal, the Supreme Court refused to 
consider arguments concerning the validity of the 1984 unchal
lenged annexation. Although the court did not directly address 
whether the appellants in the first action considered in SID No. 57 
would have had standing to challenge the 1984 annexation, the 
opinion suggests that those appellants would have at least had an 
interest in 1984 to challenge the partial annexation of Skyline 
Ranches, since such annexation resulted in Chapel Hill's being 
made contiguous to Elkhorn. Unlike those appellants, the
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Lochland plaintiffs have timely challenged the annexation of land 
via ordinance No. 3740 that could arguably make the later annex
ation of their own land possible.  

The situation in the second action considered in SID No. 57 is 
also distinguishable from the present case. In that matter, Chapel 
Hill already had a boundary contiguous with Elkhorn by virtue of 
the 1984 annexation, and the 1994 annexation of Chapel Hill had 
been affirmed. The 1994 annexation of Chapel Hill was made 
possible by the 1984 partial annexation of Skyline Ranches, not 
by the 1994 partial annexation. In contrast, in the present case, 
prior to the annexation via ordinance No. 3740 of the Adam prop
erty and the abutting right-of-way, the Lochland SID did not have 
a contiguous boundary with the City. It is this annexation that will 
arguably make possible the future annexation of the Lochland 
SID. The Lochland plaintiffs clearly have a direct interest in con
testing the validity of ordinance No. 3740. In other words, the 
Lochland plaintiffs are jeopardized or affected directly by the 
annexation of the Adam property and the abutting right-of-way.  

We conclude that the Lochland plaintiffs have standing as 
residents of the Lochland SID to challenge ordinance No. 3740.  
We reverse the district court's finding that the Lochland plain
tiffs do not have standing to challenge ordinance No. 3740 and 
remand the cause for further proceedings to determine the 
remaining issues with regard to this challenge, that is, whether 
the Adam property and the adjacent highway right-of-way were 
urban or suburban in character as well as legally contiguous to 
the City and thus eligible for annexation.  

CONCLUSION 
We reverse the district court's finding that the Lochland 

plaintiffs do not have standing to challenge ordinance No. 3740 
and remand the cause for further proceedings as directed above.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.
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JON S. MCKENZIE ET AL., APPELLANTS, V.  

CITY OF OMAHA, A MUNICIPAL 

CORPORATION, APPELLEE.  

668 N.W.2d 264 

Filed September 2, 2003. No. A-02-054.  

1. Trial: Attorneys at Law: Appeal and Error. In an appeal from an order disqual
ifying counsel, an appellate court reviews the trial court's factual findings for clear 
error and ultimately makes its disqualification decision independent of the trial 
court's ruling.  

2. Attorneys at Law: Appeal and Error. An order of disqualification of counsel or the 
denial of the same is clearly interlocutory, and appellate jurisdiction is present if an 
appeal after judgment would not protect the clients' interests.  

3. Attorneys at Law: Witnesses. The mles of witness and advocate are inconsistent, 
given that the fundamental purpose of the advocate is to advance or argue the case of 
another, while the function of a witness is to state facts objectively; an advocate who 
becomes a witness is in the unseemly and ineffective position of arguing his or her 
own credibility.  

4. Trial: Attorneys at Law: Judgments. Disqualification cannot be ordered simply 
upon opposing counsel's representation that the lawyer they seek to disqualify is a 
material and necessary witness. It is the trial court's duty to make the disqualification 
decision based on the nature of the case, the applicable law, and the evidence offered 
in support of the motion.  

5. Estoppel. Equitable estoppel requires the coexistence of two separate sets of elements.  
As to the party estopped, there must be (1) conduct which amounts to a false repre
sentation or concealment of material facts, or at least which is calculated to convey the 
impression that the facts are otherwise than, and inconsistent with, those which that 
party subsequently attempts to assert; (2) the intention, or at least the expectation, that 
such conduct would be acted upon by, or influence, the other party or other persons; 
and (3) knowledge, actual or constructive, of the real facts. As to the party who seeks 
to invoke the benefit of estoppel, there must be (1) lack of knowledge and of the means 
of acquiring knowledge of the truth of the facts in question; (2) reliance, in good faith, 
upon the conduct or statements of the party to be estopped; and (3) action or inaction 
based thereon of such a character as to change the position or status of the party claim
ing the estoppel to his or her injury, detriment, or prejudice.  

Appeal from the District Court for Douglas County: MARY G.  
LIKES, Judge. Reversed and vacated, and cause remanded for 
further proceedings.  

Mary C. Gryva, of Frank & Gryva, P.C., and Terrence J.  
Salerno for appellants.  

Wendy E. Hahn, Deputy Omaha City Attorney, and Michelle 
Peters for appellee.
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IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
The appellants (Firefighters) in this case are a group of 98 

Omaha firefighters who contend that the January 1, 1998, merger 
of the Millard Suburban Fire Protection District (Millard) with the 
Omaha Fire Department (Omaha) triggered Omaha Mun. Code, 
ch. 23, art. III, § 23-148 (1980), so as to entitle them to a pay 
increase. Thus, in this action, the Firefighters are suing for equi
table relief to collect the backpay they claim to be owed. This 
interlocutory matter is before this court because the City of 
Omaha (City) filed a motion to disqualify attorney John Fahey as 
the Firefighters' counsel, which motion was sustained by the dis
trict court for Douglas County, Nebraska. The Firefighters appeal.  

FACTUAL AND PROCEDURAL BACKGROUND 
In July 2001, the Firefighters filed a petition against the City 

in the district court for Douglas County, alleging that on January 
1, 1998, Omaha and Millard merged into the Omaha Fire 
Department. As a result of the merger, 38 personnel from Millard 
became employees of the Omaha Fire Department. The petition 
asserts that there is a collective bargaining agreement between 
the City and the Professional Firefighters Association of Omaha, 
Local No. 385 (Union), which agreement classifies firefighters in 
pay steps or levels. At the time of the merger, a number of former 
Millard firefighters were placed in the Omaha system and classi
fied as firefighters at the top step. The Firefighters, however, who 
possessed more seniority than the former Millard employees, 
remained at firefighter pay steps lower than that top step, which 
allegedly brings into play Omaha Municipal Code § 23-148, 
which provides: 

When a uniformed member of the fire or police depart
ment is paid at a rate which exceeds that at which such 
member's senior in rank, grade or class is being paid, such 
senior officer or officers shall be increased to the next higher 
step within the assigned pay range irrespective of the date of 
last increase. The effective date of such increase shall 
become the anniversary date for pay purposes each year 
thereafter until promoted or demoted. This provision shall 
not apply when a member has been reduced in pay, grade or
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class for disciplinary reasons or when he has not been 
granted a pay increase due to unsatisfactory performance; 
neither shall it apply when such condition is the result of use 
of the two-step salary increase provision.  

The Firefighters allege that the City failed to comply with the 
dictates of the aforementioned code and that as a result, they are 
entitled to back pay from raises required by the code. The petition 
prays that an accounting be made of all wages due the Firefighters 
by virtue of the City's failure to comply with Omaha Municipal 
Code § 23-148, that the Firefighters be placed at the appropriate 
pay range or step relative to the former Millard employees, and 
that the Firefighters recover their attorney fees and costs.  

Within 8 days of the filing of the lawsuit, the City filed a 
motion to disqualify attorney Fahey and other attorneys from his 
law office. The City's motion alleges that on December 9 and 16, 
1997, Fahey "testified" at a public hearing before the Omaha City 
Council concerning the agreement which effectuated the Millard 
and Omaha merger (Omaha-Millard Merger Agreement) and that 
"this testimony is relevant and necessary" in the instant lawsuit.  
The City alleges that Fahey's testimony is not cumulative, not oth
erwise available, and relates to a contested issue. The City there
fore concludes that the ethical requirements of the Code of 
Professional Responsibility require Fahey's disqualification and 
withdrawal as counsel for the Firefighters.  

On August 10, 1998, 4 days before the motion was heard 
before the district court, the City filed its answer to the underly
ing lawsuit. The portion thereof which is relevant here is the 
allegation that "[the Firefighters'] claims are barred under the 
theory of equitable estoppel." It is noteworthy that this defense 
stands naked in the answer as a mere conclusion without any 
supporting factual allegations.  

EVIDENTIARY HEARING 
On August 14, 2001, a brief hearing was held before a judge 

of the district court for Douglas County. The City offered tran
scripts of the proceedings of the December 9 and 16, 1997, 
Omaha City Council meetings. Counsel for the Firefighters 
offered the Omaha-Millard Merger Agreement as well as the 
then-effective collective bargaining agreement between the



12 NEBRASKA APPELLATE REPORTS

City and the Union. Fahey pointed out that the petition had a 
certified copy of Omaha Municipal Code § 23-148 attached and 
said, "if it [the code] needs to be part of the evidence we would 
put 23148 into the record and ask the Court to take Judicial 
Notice of it." The trial judge said that "rather than making this 
pleading that's already in the file a separate exhibit, I'll just 
take Judicial Notice of it." Arguments of counsel were not 
recorded, and the district court rendered its decision on 
December 20, 2001. We quote the district court's decision and 
rationale as follows: 

[The City] has raised equitable estoppel as one of its 
affirmative defenses in the case herein. [The City] also 
asserts that . .. Fahey will be called as a key witness in sup

porting that argument. [The Firefighters] deny any neces
sity for . . . Fahey's testimony and further assert that any 

information to be gained from . . . Fahey's testimony may 

be obtained in other ways.  
The [c]ourt will take [the City] and its attorneys, who are 

officers of the [c]ourt, at their word that . .. Fahey will be 

called as a material and necessary witness in their case in 
chief. Accepting that as fact, and giving due consideration 
to the Nebraska Code of Professional Responsibility 
Disciplinary Rule 5-10 (B), Ethical Consideration 5-9, as 
well as applicable case law, it becomes clear that [the 
City's] Motion to Disqualify should be sustained.  

The Firefighters have timely appealed to this court.  

ASSIGNMENTS OF ERROR 
The Firefighters assert, summarized and restated, that the dis

trict court erred in (1) entering the order of disqualification and 
(2) relying on the City's attorney's assertion that Fahey was a 
material witness.  

STANDARD OF REVIEW 
[1] In an appeal from an order disqualifying counsel, an 

appellate court reviews the trial court's factual findings for clear 
error and ultimately makes its disqualification decision inde
pendent of the trial court's ruling. Richardson v. Griffiths, 251 
Neb. 825, 560 N.W.2d 430 (1997).
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ANALYSIS 
[2] At the outset, we point out that while an order of disquali

fication of counsel or the denial of the same is clearly interlocu
tory, Richardson, supra, provides for appellate jurisdiction if an 
appeal after judgment would not protect the clients' interests. In 
this case, an interlocutory appeal is appropriate, since it was 
needed to protect the Firefighters' interest in representation by 
their choice of counsel-a lawyer familiar with the City and the 
Union. The basic consideration applicable here is found in Canon 5, 
DR 5-102(B), of the Code of Professional Responsibility, which 
provides: 

If, after undertaking employment in contemplated or pend
ing litigation, a lawyer learns or it is obvious that the lawyer 
or a lawyer in his or her firm may be called as a witness 
other than on behalf of his or her client, the lawyer may 
continue the representation until it is apparent that his or 
her testimony is or may be prejudicial to the client.  

[3] In Mutual Group U.S. v. Higgins, 259 Neb. 616, 611 
N.W.2d 404 (2000), the Nebraska Supreme Court, citing Canon 5, 
EC 5-9, of the Code of Professional Responsibility, recog
nized that the roles of witness and advocate are inconsistent, 
given that the fundamental purpose of the advocate is to advance 
or argue the case of another, while the function of a witness is 
to state facts objectively; an advocate who becomes a witness is 
in the unseemly and ineffective position of arguing his or her 
own credibility. In Higgins, supra, a health insurer had paid 
medical bills for its insured and brought suit asserting subroga
tion rights against the insured who had settled his claim against 
a tort-feasor. The insurer moved to disqualify its insured's coun
sel on the ground that he would likely be called as a witness 
regarding communications allegedly made by the insurer giving 
notice of its subrogation interest prior to the settlement of the 
action against the tort-feasor. The insurer claimed that it gave 
notice of its subrogation rights to its insured's attorney. The 
county court had sustained the motion to disqualify upon a find
ing that the attorney would be a material witness. The district 
court upheld the disqualification, finding the attorney's testi
mony to be necessary, and the Supreme Court in turn said: "It 
seems clear that the testimony of [the insured's] counsel will be
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necessary in the case against [the insured.]" Id. at 621, 611 
N.W.2d at 409. Under DR 5-102, the insured's counsel was dis
qualified. If the insured had settled the case without provision 
for the insurer's subrogation interest, despite notice to the 
insured's attorney, such fact would obviously be adverse to the 
insured. In summary, according to Higgins, supra, it is apparent 
that one of the keys to attorney disqualification analysis is the 
necessity of the attorney's testimony.  

We note that the Supreme Court has considered where the bur
den of proof lies in a motion to disqualify counsel in a criminal 
case. In State v. Ehlers, 262 Neb. 247, 631 N.W.2d 471 (2001), the 
Supreme Court noted that while a trial court has an independent 
duty to explore any conflicts of interest that may arise regardless 
of who raises the matter, the Sixth Amendment right to counsel 
reflects a constitutional protection of the defendant's free choice 
and there is the presumption in favor of the defendant's choice of 
counsel. The Ehlers court found that the logical conclusion from 
these premises was that the burden of proof is on the government 
when disqualification of counsel is sought. Although we have not 
found a civil case directly addressing the burden of proof, we 
observe by analogy that the burden of proof to disqualify a judge 
rests on the party seeking to do so. See State v. Barker, 227 Neb.  
842, 420 N.W.2d 695 (1988).  

[4] The matter of the burden of proof is important in the pres
ent case because the Firefighters assail the district court's ratio
nale that it would "take" the City and its attorney "at their word 
that ... Fahey will be called as a material and necessary witness 
in their case in chief." While we agree with the premise that 
materiality and necessity are keys to the analysis, disqualifica
tion cannot be ordered simply upon opposing counsel's repre
sentation that the lawyer they seek to disqualify is a material and 
necessary witness. It is the trial court's duty to make the dis
qualification decision based on the nature of the case, the appli
cable law, and the evidence offered in support of the motion.  
This is not to say that the assertions of counsel, i.e., in an answer 
raising an affirmative defense, may not "set the stage" for a 
decision, but the key is still the evidence showing that the 
lawyer is a material and necessary witness. Accordingly, dis
qualification solely on the word of opposing counsel is a flawed
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rationale. Nonetheless, as the standard of review requires, we 
make an independent decision on disqualification.  

City's Grounds for Disqualification of Fahey.  
Initially, it is difficult to define the City's position in this 

matter, given the lack of specific factual allegations about the 
acts of the Firefighters or their counsel, Fahey, which give rise 
to an alleged equitable estoppel. Thus, we have no choice but to 
rely on the City's brief to this court. The brief asserts that (1) 
Fahey represented the Union, (2) the Union was not party to the 
Omaha-Millard Merger Agreement, and (3) the Union was 
nonetheless consulted during the merger negotiations. After 
these preliminary facts, the City's brief asserts that Fahey, "in 
his capacity as legal adviser to the Union, made certain repre
sentations to the City Council indicating the Union's accept
ance of that Agreement with no mention of the [Omaha 
Municipal Code] which forms the basis of this lawsuit." Brief 
for appellee at 6-7. What duty Fahey would have to mention the 
code is not specified.  

Evidence Supporting Disqualification.  
The evidence shows that on December 9, 1997, the Omaha 

City Council had as an agenda item the Omaha-Millard Merger 
Agreement, an agreement whereby fire protection and emer
gency medical services for the Millard service area would be 
consolidated into the Omaha Fire Department's service area and 
certain Millard firefighters would be absorbed into the Omaha 
Fire Department. After a council member said that he had been 
told that this agreement violated part of the firefighters' con
tract, Fahey addressed the council, openly and clearly indicating 
that he represented the Union. Fahey was asked whether the 
agreement as proposed "violate[d] any articles of the current 
contract." In Fahey's response, he referenced an appendix to the 
agreement, which appendix dealt with several conditions of 
employment applicable to those merging employees. Fahey said, 

[W]e see the only problem to be Article 35 which talks 
about the transfer of these new employees and when they 
will be allowed to transfer and where they would be 
allowed. And that, once that's taken care of, and that is a 
small item, then this will be all right.
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Then, in what is most appropriately classified as "argument," 
Fahey "reminded" the council that when there is a collective 
bargaining agreement in effect, it is a contract, and that the City 
cannot pass an ordinance which would void its agreement to a 
portion of the collective bargaining agreement. The reference to 
"Article 35" in Fahey's remarks refers to an article in the col
lective bargaining agreement concerning how vacancies in the 
fire department would be handled via bid, transfers, and assign
ments-the details of which are not relevant here. This was the 
extent of Fahey's comments at the council meeting on 
December 9.  

At the Omaha City Council meeting on December 16, 1997, 
the following exchange between Fahey and Councilman Koneck 
took place: 

Koneck: ... Fahey, there is a request on this amendment 
to delete the sentence that reads as follows: In the event of 
any conflict between the provisions of this agreement and 
prior labor agreement with [the Union], then the provisions 
of such prior local agreement shall prevail. Without that 
sentence, how does it affect this agreement, or will there be 
any effect[?] 

Fahey: . . . Fahey ... representing [the Union]. Without 
that sentence, how does, I'm having trouble following 
you, Councilman.  

Koneck: How is the agreement affected[?] 
Fahey: The Collective Bargaining Agreement between ...  
Koneck: No. This agreement between Omaha and 

Millard. Or is it true that the labor agreement with [the 
Union] and the City ... supersedes anything in this[?] 

Fahey: My opinion would be the same as counsel for the 
City, is that you have a Collective Bargaining Agreement 
between the City . . . and [the Union]. And that agreement 
would supersede any ordinance that would come down 
along these lines and supersede any agreement that you 
would have with reference to the City of Millard. So if there 
is, in fact, I think the question is, is this absolutely neces
sary, or does anybody, is anybody's position different, the 
answer is no. Nobody's position is different.  

Koneck: Thank you very much. That's all, Mr. President.
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It appears that the sentence referenced in Koneck's question 
was not in the final version of the Omaha-Millard Merger 
Agreement which the Omaha City Council adopted. Additionally, 
earlier in the proceedings on December 16, 1997, the Omaha City 
Attorney had said that the sentence was not necessary, since the 
collective bargaining agreement would take precedence, and a 
motion to amend to remove the sentence was made.  

[5] The most straightforward method of analysis is to analyze 
the City's defense of equitable estoppel, the essence of which is 
the failure of Fahey, who represented the Union, to advise the 
city council of the consequences of Omaha Municipal Code 
§ 23-148 if the city council approved the Omaha-Millard Merger 
Agreement. Equitable estoppel requires the coexistence of two 
separate sets of elements. As to the party estopped, herein the 
Firefighters, there must be (1) conduct which amounts to a false 
representation or concealment of material facts, or at least which 
is calculated to convey the impression that the facts are otherwise 
than, and inconsistent with, those which that party subsequently 
attempts to assert; (2) the intention, or at least the expectation, 
that such conduct would be acted upon by, or influence, the other 
party or other persons; and (3) knowledge, actual or constructive, 
of the real facts. As to the party who seeks to invoke the benefit 
of estoppel, herein the City, there must be (1) lack of knowledge 
and of the means of acquiring knowledge of the truth of the facts 
in question; (2) reliance, in good faith, upon the conduct or state
ments of the party to be estopped; and (3) action or inaction 
based thereon of such a character as to change the position or sta
tus of the party claiming the estoppel to his or her injury, detri
ment, or prejudice. See O'Neill Prod. Credit Assn. v. Mellor, 220 
Neb. 555, 371 N.W.2d 265 (1985).  

We need not analyze each of these elements which the City 
would have to prove to prevail on such defense, because consid
eration of one element shows the fallaciousness of equitable 
estoppel based on Fahey's remarks to the city council. Omaha 
Municipal Code § 23-148, when put together with the Omaha
Millard Merger Agreement, simply has the potential of affecting 
the pay rate of some existing Omaha firefighters, depending upon 
where the Millard firefighters being absorbed into the Omaha Fire 
Department are placed on the pay and seniority scale. Fahey
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declared his appearance for, and thus representation of, the Union 
before the city council, thus leaving no illusions about where his 
allegiance would lie. The question put to Fahey was whether the 
merger violated the collective bargaining agreement, a question to 
which Fahey responded in the negative, other than noting the 
small problem of the transfers in article 35 of the collective bar
gaining agreement. There is no showing that Fahey's answer was 
not truthful.  

Omaha Municipal Code § 23-148, while potentially impacting 
pay rates for some Omaha firefighters after the merger, does not 
prohibit the merger, nor does the merger violate the ordinance.  
The code might, depending on a number of facts, simply have an 
effect on some firefighters' pay-a matter to be decided in the 
underlying lawsuit. But Fahey was not asked about whether his 
clients' pay would be or might be affected. Equally compelling 
in our analytical framework is the fact that Fahey was not appear
ing before the city council as its legal advisor but as the repre
sentative and advocate of the Union, as he clearly declared before 
the council. The City has its own counsel who spoke to the coun
cilman's question, is defending the underlying lawsuit here, and 
has pursued this motion to disqualify. One of the key elements of 
equitable estoppel as to the City is the lack of knowledge and 
lack of the means of obtaining knowledge as to the facts in ques
tion. The fact in question is the effect of the ordinance.  
Obviously, the City, through its legal department, including the 
attorney appearing before the Omaha City Council at the two 
December 1997 meetings, had the ability to look up the ordi
nance to check what it would mean if the Omaha-Millard Merger 
Agreement took place, or to advise the City that adjustments to 
the Omaha-Millard Merger Agreement would be required in light 
of the ordinance or that Millard firefighters should not be placed 
in certain pay brackets. Whether the City's counsel knew of the 
ordinance before the Firefighters' lawsuit is not revealed by this 
record. But it goes without saying that the existence of the code 
was "knowable" by the City, and its impact on pay was a matter 
for the City's own lawyers, who obviously had the means of 
gaining knowledge of Omaha Municipal Code § 23-148. After 
all, it was the City's code, not something that only Fahey knew 
or could have known about.
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Accordingly, on the record made in support of the motion to 
disqualify, we hold as a matter of law that Fahey's remarks before 
the city council fail to prove an equitable estoppel, as alleged in 
the City's brief to this court, because the Omaha City Council, 
through its legal representatives, obviously had the means to 
become acquainted with the ordinance and its potential impact on 
the Omaha-Millard Merger Agreement. All the Omaha City 
Attorney had to do was read the ordinance and advise the city 
council about its effect on the firefighters' pay. Such is true even 
if Fahey was aware of the ordinance and planning the lawsuit, 
even as he spoke to the city council.  

Consequently, Fahey is not a material and necessary witness 
for the City. We therefore reverse and vacate the order of dis
qualification and remand the matter to the district court for fur
ther proceedings.  

REVERSED AND VACATED, AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.  

I.P. HOMEOWNERS, INC., A NEBRASKA CORPORATION, APPELLANT, 
V. CURT MORROW AND LINDA MORROW, APPELLEES.  

668 N.W.2d 515 

Filed September 2, 2003. No. A-02-151.  

1. Rules of the Supreme Court: Appeal and Error. A cross-appeal must be properly 
designated under Neb. Ct. R. of Prac. 9D(4) (rev. 2000) if affirmative relief is to be 
obtained by an appellee.  

2. Judgments: Appeal and Error. In a bench trial of a law action, a trial court's factual 
findings have the effect of a verdict and will not be set aside unless clearly erroneous.  

3. : _. On a question of law, an appellate court is obligated to reach a conclu
sion independent of the determination reached by the court below.  

4. Landlord and Tenant: Actions: Forcible Entry and Detainer. Where a forcible 
entry and detainer action is not brought under the Uniform Residential Landlord and 
Tenant Act, the action is controlled by Neb. Rev. Stat. §§ 25-21,219 to 25-21,235 
(Reissue 1995 & Cum. Supp. 2002).  

5. Actions: Forcible Entry and Detainer. The statutory proceedings for a forcible 
entry and detainer action were designed to provide a speedy and summary method 
for obtaining possession of premises for those rightfully entitled thereto after notice.  

6. Appeal and Error. Plain error exists where there is error, plainly evident from the 
record but not complained of at trial, which prejudicially affects a substantial right 
of a litigant and is of such a nature that to leave it uncorrected would cause a
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miscarriage of justice or result in damage to the integrity, reputation, and fairness 
of the judicial process.  

7. Landlord and Tenant: Actions: Forcible Entry and Detainer: Notice. It shall be 
the duty of the party desiring to commence an action under Neb. Rev. Stat.  
§§ 25-21,219 to 25-21,235 (Reissue 1995 & Cum. Supp. 2002) to notify the adverse 
party to leave the premises for the possession of which the action is about to be 
brought. This notice shall be served, at least 3 days before commencing the action, by 
leaving a written copy with such adverse party.  

8. _ : _ : _ : . A notice to leave or quit is necessary in a forcible entry and 

detainer action.  
9. Actions: Equity. A suit in equity will not lie when the plaintiff has a plain and ade

quate remedy at law.  
10. Pleadings: Election of Remedies: Equity. A plaintiff cannot plead alternate theories 

of recovery, one in equity and one in law.  
11. Jurisdiction: Statutes: Equity. Where a statute provides an adequate remedy at law, 

equity will not entertain jurisdiction, and the statutory remedy must be exhausted 
before equity may be resorted to.  

12. Judgments: Pleadings. As a general rule, a judgment must respond to the pleadings.  
A judgment based upon an issue not pled is a nullity.  

13. Courts: Pleadings. It is a general principle of law that a court cannot set itself in 
motion, nor has it the power to decide questions except as presented by the parties in 
their pleadings.  

14. Verdicts: Judgments. As a general rule, the decisions, opinions, or findings of a 
court do not constitute a judgment or decree but merely form the basis on which the 
judgment is subsequently to be rendered.  

15. Courts: Judgments. A court's determination that is not part of the judgment has no 
legal effect.  

16. Judgments. A judicial announcement of what judgment might be rendered under 
specified circumstances yet to occur is not a judgment.  

17. . A conditional order is void.  

Appeal from the District Court for Sarpy County: GEORGE A.  
THOMPSON, Judge. Affirmed in part, and in part reversed and 
remanded with directions.  

Michael F. Pistillo, of Pistillo & Pistillo, P.C., for appellant.  

Timothy Krajicek for appellees.  

HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

I.P. Homeowners, Inc., filed a petition for forcible entry and 
detainer seeking a writ of restitution of lots leased to Curt Morrow 
and Linda Morrow, upon which lots the Morrows lived and had
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placed improvements. The district court found that the petition for 
forcible entry and detainer should not be granted based on the 
Morrows' conduct and instead treated the case as an action in 
equity; enjoined the Morrows from certain actions it deemed in 
violation of the leases; advised the parties that if further actions 
were brought and I.P. Homeowners were granted possession, it 
would have to pay the Morrows for the fair value of their 
improvements upon the leased lots; and found that value to be 
$90,000. I.P. Homeowners appeals, alleging that the court erred in 
finding that the leases should not be terminated or forfeited, in 
establishing a value for the improvements if the leases were ter
minated, and in determining that if I.P. Homeowners were granted 
a writ in the future, it would have to pay $90,000 for the improve
ments. As plain error, we find that a notice to leave the premises 
was not served upon the Morrows as required by Neb. Rev. Stat.  
§ 25-21,221 (Reissue 1995), that such notice is necessary for a 
forcible entry and detainer action to be maintained, and that in 
this action, the only relief the court could have granted, if the evi
dence justified the same, was a writ of restitution and a judgment 
for costs. Accordingly, we affirm in part, and in part reverse and 
remand with directions for the court to vacate the orders which 
sound in equity along with the value determinations and to dis
miss the petition for forcible entry and detainer.  

BACKGROUND 
From the record, we glean that I.P. Homeowners is a Nebraska 

corporation that owns "Iske Place," a residential area in Bellevue, 
Nebraska, where an undisclosed number of people had built their 
homes on lots rented from the former owner. (See I. P.  
Homeowners v. Radtke, 5 Neb. App. 271, 558 N.W.2d 582 (1997), 
for the action where I.P. Homeowners won the right to purchase 
Iske Place.) Those homeowners formed I.P. Homeowners to pur
chase and hold title to all of the tracts, and then I.P. Homeowners 
leased the particular lots to the various owners of the established 
residences. The record shows that there are approximately 11 
stockholders in the corporation. The record contains no informa
tion about the terms and provisions that govern the corporation or 
of the rules it established to regulate Iske Place. Curt Morrow is a 
shareholder of I.P. Homeowners and at one time was an officer
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and director of the corporation. The only documentation of the 
details of the arrangement between the parties is a copy of the 
leases from I.P. Homeowners to the Morrows and some notices 
that purport to inform residents of rules that I.P. Homeowners 
would be enforcing.  

On October 2, 1995, I.P. Homeowners and the Morrows 
entered into two identical lease agreements, one for Lot 19 and 
one for Lot 22 at Iske Place. One of them was signed by Curt 
Morrow, and one of them was signed by Linda Morrow. Each 
lease provided for a term of 10 years, beginning on February 1, 
1996. The leases contained provisions that the lessees were 
required to pay annual rent, that the lessees could construct build
ings or other personal property upon the leasehold, and that the 
lessees could remove such improvements when the leases were 
terminated. The leases also provided: 

3. Lessee shall obey all laws and not disturb other ten
ants. Roadway may be used but not blocked. ...  

4. COVENANTS - Lessee covenants that he shall 
peacefully and quietly have and hold, the above described 
leasehold for the agreed upon term and pay the agreed 
upon rental.  

6. RENTERS INSURANCE ... Lessee shall keep in 
full force and [e]ffect renters insurance covering liability 
in an amount not less th[a]n $300,000.00. Naming I.P.  
Homeowners as an additional insured. Upon request by 
[I.P. Homeowners], lessee shall submit verification to 
[I.P. Homeowners] of the existence of said insurance cov
erage yearly.  

9. DEFAULT - If any default is made in the . . . perform
ance of or compliance with any term or condition hereof, 
the Lease at the option of [I.P. Homeowners] shall termi
nate and be forfeited upon 30 day written notice to lessee.  
Upon termination of the lease if all conditions of the lease 
have been complied with, and the rent paid, the lessee shall 
within 30 days make arrangements with [I.P. Homeowners] 
to remove all buildings and personal property belonging to 
lessee from said leasehold.
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On July 23, 2001, I.P. Homeowners filed a petition entitled 
"Petition for Forcible Entry and Detainer and Replevin." Since 
the replevin part of the action is not an issue in this appeal, we 
shall omit summary of pleadings and other matters relating to 
the replevin part of the suit.  

The petition alleged that the Morrows had failed to obey the 
rules and regulations of I.P. Homeowners, that I.P. Homeowners 
caused 30-day notices of lease termination to be served upon the 
Morrows, and that the Morrows continued to occupy the premises 
in default of the lease agreements. The petition prayed for an 
order granting I.P. Homeowners a writ of restitution and reim
bursement for the costs it incurred in this proceeding.  

There is oral testimony of action taken by I.P. Homeowners' 
board of directors to remind all residents that the speed limit 
is 10 m.p.h. in the area and that it would be enforced and to 
notify them that repeated violations of this limit will result 
in the initiation of lease termination procedures. Ultimately, 
the board determined that the Morrows' leases should be ter
minated. A 30-day notice of lease termination for each lot 
was served upon the Morrows by the sheriff's office on May 
30, 2001. The notices state that the leases were being termina
ted due to (1) continued disturbance of the peace of other ten
ants, (2) failure to obey the rules and regulations of I.P.  
Homeowners, and (3) failure to provide insurance coverage 
pursuant of the leases.  

At trial, the evidence of whether the Morrows were peaceable 
and quiet, disturbed other tenants, obeyed all laws, drove at 
excessive speeds, blocked the roadway, and maintained the insur
ance required was much in dispute. Since a resolution of the dis
puted facts is not necessary to a resolution of this appeal, we 
shall not summarize that evidence. The only admitted evidence 
on the value of the improvements the Morrows placed on the lots 
they leased was copies of the Sarpy County Treasurer's records 
which show the appraisement of these improvements for tax pur
poses, which evidence was apparently produced by the judge.  
The record shows that the judge introduced this evidence on his 
own motion, but without objection from the parties. Specifically, 
this evidence purports to be uncertified photographs and infor
mation from the treasurer's records and shows that the assessed
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value of the improvements on one lot was $20,913 and on the 
other was $20,877.  

On November 21, 2001, immediately following the trial, the 
judge entered a temporary order enjoining the Morrows from 
letting their daughter's dog run loose in Iske Park, disturbing the 
peace of other residents, and violating parking rules and set the 
matter for further hearing on January 22, 2002. A further hear
ing was held on the latter date, and evidence was introduced at 
that time. The evidence related to whether the Morrows were or 
were not violating the temporary order, and it was mainly estab
lished that their daughter's dog was accidentally allowed to 
escape from the house on one occasion and that they spent an 
hour trying to catch it. The Morrows also attempted to offer 
appraisal reports on the value of their houses, but objections to 
this attempt were sustained.  

On January 23, 2002, the court entered its final order. In it, 
the court found that the land is owned by I.P. Homeowners, 
which leases out the land, and that the homes and buildings are 
owned by the renters, who are taxed by Sarpy County on the 
value of the improvements upon the land. The court's order 
states that it treated the case as an equity action rather than 
a landlord-tenant case "because of the peculiar relationship of 
the parties." It found that the evidence did not support the alle
gations that Curt Morrow started a fire causing danger to other 
tenants and that the Morrows failed to provide insurance cov
erage. The court determined that the evidence supported a 
finding that the Morrows parked their vehicles improperly, that 
the Morrows' daughter drove at an excessive speed, and that 
Curt Morrow was argumentative and disturbed the peace of 
other tenants.  

The court denied the petition for forcible entry and detainer.  
The court's order then states: 

The parties were further advised, however, that if an 
action were brought against [the Morrows] because of vio
lations of the terms of the leases, [and] if [relief were] 
granted, [I.P. Homeowners] would have to pay [the 
Morrows] fair value for their improvements.  

Upon review of the evidence, the Court finds . . . fair 
value for the improvements on Lot 19 Iske Park (16705
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Iske [P]lace) to be $30,000.00 and Lot 22 Iske Park (16719 
Iske Park) to be $60,000.00.  

As part of its order, the court permanently enjoined the Morrows 
from letting dogs run loose in Iske Park, disturbing the peace of 
other residents, and violating parking rules and speed limits, and 
taxed costs to the Morrows.  

ASSIGNMENTS OF ERROR 
I.P. Homeowners alleges that the trial court erred (1) in fail

ing to find that the leases had been breached and should be for
feited, (2) in failing to terminate the leases in accordance with 
their provisions, (3) in finding that I.P. Homeowners must pay 
for the improvements placed on the land by the Morrows in the 
event of lease termination, and (4) in establishing a value for the 
improvements at the time of the trial in the event that the leases 
are subsequently terminated.  

It appears as though the Morrows intended to file a cross
appeal assigning that the court erred (1) in accepting testimony 
from noncredible witnesses and (2) in failing to dismiss the case.  
The Morrows' brief states on the cover that it is the reply brief of 
the appellees, and these assignments of error appear on page 3 of 
the brief. The brief does not even contain a statement of facts sec
tion, it does not contain a separate section for the cross-appeal, 
and the arguments related to the purported cross-appeal are inter
mingled with other arguments.  

[1] Neb. Ct. R. of Prac. 9D(4) (rev. 2000) provides: 
Where the brief of appellee presents a cross-appeal, it 
shall be noted on the cover of the brief and it shall be set 
forth in a separate division of the brief. This division shall 
be headed "Brief on Cross-Appeal" and shall be prepared 
in the same manner and under the same rules as the brief 
of appellant.  

The Nebraska Supreme Court recently reiterated that appellate 
courts have repeatedly held that a cross-appeal must be properly 
designated under rule 9D(4) if affirmative relief is to be 
obtained by an appellee. Gourley v. Nebraska Methodist Health 
Sys., 265 Neb. 918, 663 N.W.2d 43 (2003). We therefore decline 
to consider the purported cross-appeal.
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STANDARD OF REVIEW 
[2] In a bench trial of a law action, a trial court's factual find

ings have the effect of a verdict and will not be set aside unless 
clearly erroneous. O'Connor v. Kaufman, 260 Neb. 219, 616 
N.W.2d 301 (2000); McCombs Realty v. Western Auto Supply 
Co., 10 Neb. App. 962, 641 N.W.2d 77 (2002).  

[3] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. McCombs Realty, supra.  

ANALYSIS 
The leases provided that "[i]f any default is made in the 

... performance of or compliance with any term or condition 
hereof, the Lease at the option of [I.P. Homeowners] shall termi
nate and be forfeited upon 30 day written notice to lessee." I.P.  
Homeowners argues that the evidence is overwhelming that the 
Morrows breached the terms of the leases in several respects. I.P.  
Homeowners argues that the trial court found that the Morrows 
had breached some of the conditions of the leases and that there
fore, I.P. Homeowners was entitled to a writ of restitution. For 
the reasons explained below, we do not reach these issues.  

[4] Where a forcible entry and detainer action is not brought 
under the Uniform Residential Landlord and Tenant Act, the 
action is controlled by Neb. Rev. Stat. §§ 25-21,219 to 25-21,235 
(Reissue 1995 & Cum. Supp. 2002). The Uniform Residential 
Landlord and Tenant Act does not apply to the case at hand 
because the leases are for a term of more than 5 years. Neb. Rev.  
Stat. § 76-1408(8) (Reissue 1996). We realize that since 
§ 25-21,219 was amended in 1984 to allow a forcible entry and 
detainer action in district court, see 1984 Neb. Laws, L.B. 1113, 
the possession of real estate may be recovered in district courts in 
two forms of action with very similar allegations: forcible entry 
and detainer, and ejectment. See Neb. Rev. Stat. §§ 25-2124 
through 25-2136 (Reissue 1995 & Cum. Supp. 2002) (provides 
for recovery of possession of real estate in ejectment action).  
During the trial, the judge termed the action an ejectment action a 
few times but near the end started calling it a forcible entry and 
detainer action. We conclude that the pleadings along with the 
actions of the court and the parties leave no doubt that this action 
is one of forcible entry and detainer.
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[5] The statutory proceedings for a forcible entry and detainer 
action were designed to provide a speedy and summary method 
for obtaining possession of premises for those rightfully entitled 
thereto after notice. Watson v. Arcadian Foods, Inc., 233 Neb.  
622, 447 N.W.2d 477 (1989); Blachford v. Frenzer, 44 Neb. 829, 
62 N.W. 1101 (1895). "Generally given the fact that a summary 
proceeding to recover possession of real property is a creature of 
statute, there must be strict adherence to the statutory require
ments . . . ." 35A Am. Jur. 2d Forcible Entry and Detainer § 3 at 
1038 (2001).  

[6] I.P. Homeowners did not allege and did not prove that it 
gave the Morrows notice to leave the premises. In the absence of 
plain error, an appellate court will disregard issues not raised.  
Plain error exists where there is error, plainly evident from the 
record but not complained of at trial, which prejudicially affects 
a substantial right of a litigant and is of such a nature that to 
leave it uncorrected would cause a miscarriage of justice or 
result in damage to the integrity, reputation, and fairness of the 
judicial process. In re Estate of Soule, 248 Neb. 878, 540 
N.W.2d 118 (1995); Long v. Hacker, 246 Neb. 547, 520 N.W.2d 
195 (1994). We conclude that this is an appeal where some of 
the plain errors must be recognized and that because of them, 
the trial court's decision must be reversed.  

[7] Section 25-21,221 provides: 
It shall be the duty of the party, desiring to commence 

an action under sections 25-21,219 to 25-21,235, to notify 
the adverse party to leave the premises for the possession 
of which the action is about to be brought. This notice shall 
be served at least three days before commencing the action 
by leaving a written copy with such adverse party . ...  

This notice has frequently been called a "notice to quit," and as 
indicated below, there is discussion in other cases which indi
cates that such a notice to quit is jurisdictional. Since the results 
would be the same whether service of the notice to quit is juris
dictional or merely a necessary condition, we will not decide the 
fine point of whether under modem practice the notice is juris
dictional or simply necessary to obtain a writ of restitution.  

"The statutory notice is not for the purpose of terminating the 
tenancy but is a necessary preliminary to bringing the action and
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is jurisdictional." 2 Edward Cole Fisher, Practice and Procedure 
in Courts of Limited Jurisdiction in Nebraska § 398 at 736 
(1950) (citing Krull v. Rose, 88 Neb. 655, 130 N.W. 272 (1911), 
and Connell v. Chambers, 22 Neb. 302, 34 N.W. 636 (1887)). In 
Krull, a tenant held over at the termination of the tenancy and 
only the 3-day notice was held to be necessary, an additional 
notice of termination being superfluous. The Krull court stated, 
"This three days' notice is a part of the proceeding to obtain pos
session when a tenant is wrongfully holding over after his term 
has expired." Id. at 656, 130 N.W. at 272-73. In Connell, follow
ing the appeal procedure provided at that time, the forcible entry 
and detainer action had been commenced in the county court.  
The plaintiff won in that court, the case was retried de novo in the 
district court, and the plaintiff obtained the same verdict in the 
district court. Upon appeal to the Nebraska Supreme Court, the 
notice to quit was held inadequate and the Supreme Court 
reversed and remanded. In the more recent case of Sage v. Shaul, 
159 Neb. 543, 67 N.W.2d 921 (1955), the defendant had been 
notified that a tenancy at will was terminated. The court said, "A 
subsequent serving of a statutory notice to quit is the only condi
tion precedent to the bringing of a forcible detainer action." Id. at 
546, 67 N.W.2d at 923.  

[8] We find such an error in the case at hand in that the 
record contains no evidence that a notice to quit as required by 
§ 25-21,221 was served. The above authority establishes that 
by statute as well as long practice, a notice to leave or quit is 
necessary in a forcible entry and detainer action. We notice the 
lack of pleadings and evidence on this point under the plain 
error doctrine.  

I.P. Homeowners did serve 30-day notices of lease termination 
upon the Morrows, but the 3-day notice to quit is a separate and 
distinct requirement. The 30-day notices of lease termination 
were served upon the Morrows on May 30, 2001, but the notices 
merely stated that effective 30 days from their service, the leases 
would be terminated. The notices did not direct the Morrows to 
leave the premises. By the notices' terms, they could not have 
functioned as both terminations of tenancy and notices to quit.  
We therefore conclude that the trial court was not in error in 
denying the writ of restitution.
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The relief the trial court did grant creates a separate and dis
tinct problem which we likewise notice under the plain error doc
trine. Doubtless in an attempt to keep the peace in Iske Place, the 
court temporarily and then permanently enjoined the Morrows 
from doing three different types of act which it determined to be 
in violation of the terms of the leases. The traditional view of 
what could be accomplished in forcible entry and detainer 
actions is indicated by the following quote: 

The only finding of fact that can be lawfully made in the trial 
of a forcible detainer case is whether or not the defendant 
therein is guilty of forcibly detaining the premises, and the 
only judgment that can be pronounced in such case is that 
the plaintiff have restitution of the premises sued for, or that 
the plaintiff's action be dismissed and that the defendant go 
hence without day.  

Stover v. Hazelbaker, 42 Neb. 393, 60 N.W. 597, 598 (1894).  
A close reading of §§ 25-21,219 and 25-21,220 shows that the 

rules have changed, but little. Section 25-21,219 has a title of 
"Forcible entry and detainer; jurisdiction; exception." That 
statute provides the district court and the county court with juris
diction over complaints of unlawful and forcible entry, the deten
tion of lands and tenements, or the unlawful holding of the same 
by force. That statute also authorizes inquiry into rent owing, 
damages, and judgment therefor accordingly. Section 25-21,220 
is entitled "Forcible entry and detainer; against whom proceed
ings may be had; provisions not exclusive." That statute mentions 
tenants holding over their terms, those not paying rent that is due, 
judgment debtors holding over after a judicial sale, and settlers 
or occupiers without color of title. Sections 25-21,219 to 
25-21,235 do not provide for any other relief.  

[9-11] The relief the trial court did grant was equitable relief.  
There are no allegations to support equity jurisdiction. "A suit in 
equity will not lie when the plaintiff has a plain and adequate 
remedy at law." Ganser v. County of Lancaster, 215 Neb. 313, 
317, 338 N.W.2d 609, 611 (1983). "'An adequate remedy at law 
means a remedy which is plain and complete and as practical 
and efficient to the ends of justice and its prompt administration 
as the remedy in equity.'" Id. "[E]quitable remedies are gener
ally not available where a statute provides an adequate remedy
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at law." Clayton v. Nebraska Dept. of Motor Vehicles, 247 Neb.  
49, 55, 524 N.W.2d 562, 567 (1994). We cannot read I.P.  
Homeowners' petition as anything but a petition for forcible 
entry and detainer. However, if some strained interpretation of it 
could find a prayer for equitable relief, we understand the rule 
to be that a plaintiff cannot plead alternate theories of recovery, 
one in equity and one in law. See Southwest Trinity Constr. v. St.  
Paul Fire & Marine, 243 Neb. 55, 497 N.W.2d 366 (1993).  
"[W]here a statute provides an adequate remedy at law, equity 
will not entertain jurisdiction, and the statutory remedy must be 
exhausted before equity may be resorted to." Koperski v. Husker 
Dodge, Inc., 208 Neb. 29, 38, 302 N.W.2d 655, 660 (1981).  

[12,13] In addition, I.P. Homeowners did not request in its 
petition or raise any issue concerning injunctive relief. As a gen
eral rule, it has been held that a judgment must respond to the 
pleadings. A judgment based upon an issue not pled is a nullity.  
Alexander v. School Dist. No. 17, 197 Neb. 251, 248 N.W.2d 335 
(1976). Older authority gives this rule more clearly: 

"It is also a general principle of law that a court cannot set 
itself in motion, nor has it power to decide questions except 
as presented by the parties in their pleadings. Anything that 
is decided beyond them is coram non judice and void.  
Therefore where a court enters a judgment or awards relief 
beyond the prayer of the complaint or the scope of its alle
gations the excessive relief is not merely irregular but is void 
for want of jurisdiction, and is open to collateral attack." 15 
R. C. L. [Judgments §] 328 [at 854 (1917)].  

Branz v. Hylton, 130 Neb. 385, 387-88, 265 N.W. 16, 17 (1936).  
Those parts of the order in this case which purport to grant equi
table relief are therefore void and must be vacated.  

[14-16] The decree further provided, "The parties were further 
advised, however, that if an action were brought against [the 
Morrows] because of violations of the terms of the leases, [and] if 
[relief were] granted, [I.P. Homeowners] would have to pay [the 
Morrows] fair value for their improvements." The court then went 
on to find the value of the improvements for each lot.  

As a general rule, the decisions, opinions, or findings of 
a court . . . do not constitute a judgment or decree, but
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merely form the basis on which the judgment is subse
quently to be rendered....  

A court's determination that is not part of the judgment 
has no legal effect. . . . A judicial announcement of what 
judgment might be rendered under specified circumstances 
yet to occur is not a judgment.  

49 C.J.S. Judgments § 4 at 54-55 (1997).  
In Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 

(2001), this court quoted part of the above quote and found that 
an order which was apparently intended to be a final order but 
which contained nothing but findings was not a final order. In 
State v. Carney, 220 Neb. 906, 374 N.W.2d 59 (1985), the 
Nebraska Supreme Court said that after granting a motion which 
determined that the defendant was entitled to acquittal, the trial 
court should have entered judgment dismissing the action. See, 
also, Neb. Rev. Stat. § 25-1301(1) (Cum. Supp. 2002) (stating, 
"A judgment is the final determination of the rights of the parties 
in an action"). The findings of value in the court's order in this 
case are therefore ineffective, but their existence without com
ment could cause unnecessary confusion. Therefore, they should 
be vacated. A determination of what the results of a future legal 
proceeding should be is obviously ineffective and is likely to be 
a cause of needless litigation.  

[17] We also point out that that part of the order which pro
vides, "[I]f an action were brought against [the Morrows] because 
of violations of the terms of the leases, [and] if [relief were] 
granted, [I.P. Homeowners] would have to pay [the Morrows] fair 
value for their improvements" is a conditional order. A condi
tional order is void. County of Sherman v. Evans, 247 Neb. 288, 
526 N.W.2d 232 (1995); Harvey Oaks Dental v. Peter Letterese & 
Assocs., 7 Neb. App. 403, 583 N.W.2d 72 (1998). This last quoted 
part of the decree must be vacated to avoid confusion in possible 
future litigation.  

CONCLUSION 
We conclude that I.P. Homeowners failed to give the required 

3-day notice to quit and that such notice is necessary to obtain
ing an order of restitution in a forcible entry and detainer action.
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We therefore affirm the trial court's denial of the writ of restitu
tion, reverse the remainder of its decision, and remand the action 
with directions to dismiss the petition for forcible entry and 
detainer and to vacate the injunctions, the findings of value, and 
other findings purporting to control future proceedings.  

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS.  

JERRY NIEWOHNER ET AL., DOING BUSINESS AS NIEWOHNER 

CATTLE CO., APPELLANTS, V. ANTELOPE COUNTY 

BOARD OF ADJUSTMENT, APPELLEE.  

668 N.W.2d 258 

Filed September 2, 2003. No. A-02-264.  

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below.  

2. _ : . When construing a statute, an appellate court must look to the statute's 

purpose and give to the statute a reasonable construction which best achieves that pur
pose, rather than a construction which would defeat it.  

3. Statutes. A court must attempt to give effect to all parts of a statute, and if it can be 
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless; 
it is not within the province of a court to read anything plain, direct, and unambigu
ous out of a statute.  

4. Statutes: Legislature: Presumptions. In enacting a statute, the Legislature must be 
presumed to have had in mind all previous legislation upon the subject.  

5. Statutes. In the construction of a statute, courts must consider the preexisting law 
together with any other laws relating to the same subject which, although enacted at 
different times, are in pari materia therewith.  

6. Administrative Law: Governmental Subdivisions. An administrative agency is a 
governmental authority, other than a court and other than a legislative body, which 
affects the rights of private parties through either adjudication or rulemaking.  

Appeal from the District Court for Antelope County: 
PATRICK G. ROGERS, Judge. Reversed and remanded for further 
proceedings.  

Nora M. Kane, of Domina Law, P.C., for appellants.  

Michael L. Long, Antelope County Attorney, for appellee.
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HANNON, INBODY, and MOORE, Judges.  

INBODY, Judge.  
INTRODUCTION 

Jerry Niewohner, Steven Niewohner, Matt Niewohner, and 
Mark Niewohner appeal from the January 31, 2002, order of the 
Antelope County District Court dismissing their petition for 
lack of jurisdiction. For the reasons stated herein, we reverse, 
and remand for further proceedings.  

STATEMENT OF FACTS 
The Niewohners operate a feedlot business called Niewohner 

Cattle Co. in Antelope County, Nebraska. They filed an applica
tion for a conditional use permit to allow water to be pumped to 
pivots and to create new cattle yards. On July 11, 2001, follow
ing a hearing relating to the Niewohners' operation of the feed
lot, the Antelope County Board of Supervisors (Board of 
Supervisors) denied the application as it related to the dispensing 
of lagoon water on the southwest quarter of Section 15, Logan 
Township, because the location was too close in proximity to 
neighbors, the city of Elgin, and a drainage canal which empties 
into the Elkhorn River. The Board of Supervisors approved the 
application as it applied to the southeast quarter of Section 16, 
Logan Township, and the northeast quarter of Section 20, Logan 
Township; however, it imposed various conditions which the 
Niewohners contended are stringent and arbitrary.  

On August 7, 2001, the Niewohners appealed to the Antelope 
County Board of Adjustment (Board of Adjustment). A hearing 
on the matter was held on September 10, during which hearing 
counsel for the Board of Supervisors as well as counsel for the 
Board of Adjustment argued that the Board of Adjustment lacked 
jurisdiction over the matter. The Board of Adjustment concluded 
that it lacked jurisdiction over the matter and dismissed the peti
tion. The Niewohners then appealed to the Antelope County 
District Court, which court also concluded that the Board of 
Adjustment lacked jurisdiction over the Niewohners' appeal from 
the Board of Supervisors. The district court dismissed the 
Niewohners' appeal, and they have timely appealed to this court.
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ASSIGNMENTS OF ERROR 
The Niewohners assign as error on appeal that the district 

court erred by (1) concluding that an appeal cannot be taken 
from the Board of Supervisors to the Board of Adjustment, (2) 
misinterpreting various state statutes and county zoning regula
tions, and (3) dismissing the appeal for lack of jurisdiction.  

STANDARD OF REVIEW 
[1] Statutory interpretation is a matter of law, in connection 

with which an appellate court has an obligation to reach an inde
pendent, correct conclusion irrespective of the determination 
made by the court below. Premium Farms v. County of Holt, 263 
Neb. 415, 640 N.W.2d 633 (2002).  

ANALYSIS 
The Niewohners first argue that the district court erred in 

determining that the Board of Adjustment did not have jurisdic
tion over the appeal from the Board of Supervisors.  

[2,3] When construing a statute, an appellate court must look 
to the statute's purpose and give to the statute a reasonable con
struction which best achieves that purpose, rather than a con
struction which would defeat it. Rodriguez v. Monfort, Inc., 262 
Neb. 800, 635 N.W.2d 439 (2001). A court must attempt to give 
effect to all parts of a statute, and if it can be avoided, no word, 
clause, or sentence will be rejected as superfluous or meaning
less; it is not within the province of a court to read anything 
plain, direct, and unambiguous out of a statute. In re Interest of 
Sabrina K., 262 Neb. 871, 635 N.W.2d 727 (2001); Rodriguez v.  
Monfort, Inc., supra; Hatcher v. Bellevue Vol. Fire Dept., 262 
Neb. 23, 628 N.W.2d 685 (2001).  

[4,5] The Nebraska Supreme Court in Airport Authority of 
City of Millard v. City of Omaha, 185 Neb. 623, 626, 177 N.W.2d 
603, 605 (1970), quoting Lang v. Sanitary District, 160 Neb. 754, 
71 N.W.2d 608 (1955), stated: 

"In enacting a statute, the Legislature must be presumed to 
have had in mind all previous legislation upon the subject.  
In the construction of a statute, courts must consider the 
preexisting law together with any other laws relating to the 
same subject, which, although enacted at different times, 
are in pari materia therewith."
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In the instant case, the Niewohners filed an application for a 
conditional use permit. An understanding of the process 
involved from the submittal of an application to the rendering of 
a decision is helpful to arrive at an understanding of this case.  
Under the Antelope County zoning regulations, a written appli
cation and site plan for conditional use are to be submitted by 
the property owner to the zoning administrator. The application 
is then submitted for consideration by the Board of Supervisors, 
which, after a hearing, refers the application to the Antelope 
County Planning Commission for review, research, and a rec
ommendation. After review, research, and a public hearing on 
the property owner's application, the Antelope County Planning 
Commission sends its recommendation of approval or disap
proval to the Board of Supervisors. The Board of Supervisors 
then holds a public hearing at which it hears the property 
owner's application, reviews and considers the recommenda
tions of the Antelope County Planning Commission, and either 
approves or disapproves the applicant's request for a conditional 
use permit.  

The Antelope County zoning regulations also provide that the 
Board of Adjustment has the power 

[t]o hear and decide appeals where it is alleged by the appel
lant that there is an error in [any] order [or] requirement ...  
made by an administrative official or any agency based on or 
made in the enforcement of [the Antelope County zoning 
regulations] or any regulation relating to the location or 
soundness of structures.  

In the instant case, as noted above, the Board of Supervisors 
denied the Niewohners' application as it related to the dispensing 
of lagoon water on the southwest quarter of Section 15, Logan 
Township, because the location was too close in proximity to 
neighbors, the city of Elgin, and a drainage canal which empties 
into the Elkhorn River. The Board of Supervisors approved the 
application as it applied to the southeast quarter of Section 16, 
Logan Township, and the northeast quarter of Section 20, Logan 
Township; however, the Board imposed various conditions. The 
Niewohners appealed the decision of the Board of Supervisors to 
the Board of Adjustment, which determined that it did not have 
jurisdiction and dismissed the appeal.
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The Niewohners argue that the Board of Supervisors is an 
administrative agency and that therefore, an appeal to the Board 
of Adjustment was proper under Neb. Rev. Stat. § 23-168.03 
(Reissue 1997). We turn to examine the Nebraska statutes relat
ing to county zoning for guidance.  

Neb. Rev. Stat. § 23-168.02(1) (Reissue 1997) provides that an 
appeal may be brought before a county board of adjustment "by 
any person .. . aggrieved, or by any officer, department, board, or 
bureau of the county affected by any decision of an administrative 
officer or planning commission." Section 23-168.03(1) uses vir
tually the same language as the Antelope County zoning regula
tions and provides that a county board of adjustment has the 
power to "hear and decide appeals where it is alleged by the 
appellant that there is an error in any order [or] requirement ...  
made by an administrative official or agency based on or made in 
the enforcement of any zoning regulation or any regulation relat
ing to the location or soundness of structures." 

Because this case involves statutory interpretation, an exami
nation of the legislative history of the most recent amendments to 
§ 23-168.03 is helpful. See 1978 Neb. Laws, L.B. 186. During his 
statement regarding the purpose of the proposed amendments to 
§ 23-168.03, Senator Doug Bereuter, one of the introducers of the 
bill, described the various bodies of local government and stated: 

The governing body, of course that's the City Council or the 
County Board of Commissioners or County Board of 
Supervisors. [The County Board of Supervisors] appoint[s] 
a Planning Commission . . . . Th[is] Planning Commission 
is advisory to the [County Board of Supervisors]. The 
[County Board of Supervisors] implements any regulations 
[it] might have enacted through the building inspector...  
If [the building inspector] denies [a building permit,] the 
citizen can take an appeal to the Zoning Board of 
Adjustment. . . . [T]he appeal provisions beyond [the 
Zoning Board of Adjustment] is to the district court and on 
up the court system.  

Committee on Government, Military, and Veterans' Affairs, L.B.  
186, 85th Leg., 1st Sess. 1-2 (Feb. 18, 1977).  

Senator Bereuter went on to state that under the then-existing 
statute,
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[t]he Zoning Board of Adjustment . . . is a judicial or 
quasi judicial body and can do only three things under the 
existing state law. One, it can interpret boundaries of dis
tricts; two, it can grant variances under various specific 
conditions which are very closely delineated by law, 
wherefore unusual conditions like topography or the 
shape of a lot, a strict application of the rules wouldn't 
permit any kind of construction on that lot. In those 
cases[,] the variance can be granted. The Zoning Board of 
Adjustment is the only body that can grant such vari
ance[.] The third area . . . is ... [the Zoning Board of 
Adjustment] serves as an appeal mechanism when the cit
izen feels that the building inspector or the governing 
body didn't follow their own regulations or perhaps dis
criminated unfairly against that citizen.  

Id. at 3.  
Senator Bereuter also stated that under the proposed 

amendments, 
the County [Supervisors] may not appoint themselves to the 
Zoning Board of Adjustment... . The reason I feel strongly 
about this matter is that the Zoning Board of Adjustment is 
the quasi judicial body. It does serve as an avenue of appeal 
for the decisions of the [County Board of Supervisors] or 
the building inspector. Therefore, if you have one of the 
County [Supervisors] sitting on the [Board of Adjustment] 
he in fact is ruling on the appeal of a decision he might have 
made himself. Or certainly his body made.  

Id. at 4.  
We note that both § 23-168.03(1) and the Antelope County 

zoning regulations provide the Board of Adjustment with the 
power to "hear and decide appeals where it is alleged by the 
appellant that there is an error in any order [or] requirement 
... made by an administrative official or agency based on or made 
in the enforcement of any zoning regulation or any regulation 
relating to the location or soundness of structures." Therefore, we 
must determine whether the Board of Supervisors is an "adminis
trative official or agency." 

The Antelope County zoning regulations provide that the 
Board of Supervisors shall have the following authorities:
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[(1)] Hear and decide conditional use applications ....  
[(2)] Consider and adopt . . . changes (rezonings) to the 

Antelope County Official Map, after review and recommen
dation by the Planning Commission.  

[(3)] Consider and adopt a schedule of permit and appli
cation fees . . . .  

[(4)] Provide for the proper and constant enforcement 
... through appointment of a Zoning Administrator ....  

[6] The Nebraska Supreme Court in Bowman v. City of York, 
240 Neb. 201, 209, 482 N.W.2d 537, 543 (1992), stated that an 
administrative agency is "'a govermental authority, other than 
a court and other than a legislative body, which affects the rights 
of private parties through either adjudication or rulemaking'" 
(citing I Kenneth C. Davis, Administrative Law Treatise § 1:2 
(2d ed. 1978)).  

In the instant case, the legislative history of § 23-168.03 
appears to contemplate an appeal from a county board of super
visors to a county board of adjustment, because Neb. Rev. Stat.  
§ 23-168.01(1) (Reissue 1997) was amended to provide that no 
member of the county board of supervisors could be a member of 
the county board of adjustment because he would be "ruling on 
the appeal of a decision he might have made himself. Or certainly 
his body made." Committee on Government, Military, and 
Veterans' Affairs, L.B. 186, 85th Leg., 1st Sess. 4 (Feb. 18, 1977).  

Because the instant case involves statutory interpretation, this 
court has an obligation to reach an independent, correct conclu
sion irrespective of the determination made by the court below.  
See Premium Farms v. County of Holt, 263 Neb. 415, 640 
N.W.2d 633 (2002). Because the Board of Supervisors has the 
power to hear and decide conditional use applications and adopt 
amendments, we find that it is an administrative agency which 
affects the rights of private parties through either adjudication 
or rulemaking.  

Therefore, because the Board of Supervisors is an administra
tive agency, it was proper for the Niewohners to appeal its decision 
to the Board of Adjustment. Because such an appeal is proper, we 
find that the Board of Adjustment and the Antelope County 
District Court erred in holding that the Board of Adjustment lacked
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jurisdiction. Therefore, we reverse the decision of the district court 
and remand this matter for further proceedings.  

Because our analysis of the above issue has adequately dis
posed of this appeal, we do not consider the Niewohners' other 
assignments of error. An appellate court is not obligated to engage 
in an analysis which is not needed to adjudicate the case and 
controversy before it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 
612 (1994).  

CONCLUSION 
For the above-stated reasons, we find that the Board of 

Supervisors is an administrative agency which affects the rights 
of private parties through either adjudication or rulemaking. As a 
result, we find that the Board of Adjustment had jurisdiction over 
the Niewohners' appeal. Therefore, we reverse the decision of the 
district court and remand this matter for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

STATE OF NEBRASKA, APPELLEE, V.  

ROWLAND W. TRAMPE, APPELLANT.  

668 N.W.2d 281 

Filed September 2, 2003. No. A-02-826.  

1. Criminal Law: Courts: Appeal and Error. Upon appeal from a county court in a 
criminal case, a district court acts as an intermediate appellate court, rather than as a 
trial court, and its review is limited to an examination of the county court record for 
error or abuse of discretion. Both a district court and a higher appellate court gener
ally review appeals from a county court for error appearing on the record.  

2. Courts: Evidence: Appeal and Error. In its appellate review of a matter appealed 
from a county court to a district court, a higher appellate court can consider only such 
evidence as was presented to the district court in its intermediate review of the county 
court judgment.  

3. Courts: Appeal and Error. Both a district court and a higher appellate court gener
ally review appeals from a county court for error appearing on the record.  

Appeal from the District Court for Buffalo County, JOHN P.  
ICENOGLE, Judge, on appeal thereto from the County Court for 
Buffalo County, GRATEN D. BEAVERS, Judge. Judgment of District
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Court affirmed in part, and in part reversed and remanded for fur
ther proceedings.  

David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson, 
P.C., for appellant.  

Jon Bruning, Attorney General, and Mark D. Raffety for 
appellee.  

HANNON, INBODY, and MOORE, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

Rowland W. Trampe appeals from a Buffalo County District 
Court order that affirmed his conviction for driving under the 
influence of alcohol (DUI), second offense. On appeal, Trampe 
alleges errors in connection with the receipt of test results show
ing his blood alcohol content and in the enhancement of his sen
tence based upon a prior conviction. For the reasons set forth 
herein, we affirm in part, and in part reverse and remand for fur
ther proceedings.  

II. BACKGROUND 
On September 11, 2001, Trampe was charged in the county 

court for Buffalo County, Nebraska, with DUI as a subsequent 
offense to an earlier DUI conviction. Trampe was later convicted 
in a jury trial held on January 7, 2002, and was sentenced on 
February 14, at which time the State introduced evidence of the 
prior DUI conviction as exhibit 14. The exhibit consisted of a 
certificate of transcript from the Buffalo County Court, a copy 
of a 1996 DUI citation, and a copy of a 1996 conviction and sen
tence. Trampe was sentenced for a Class W misdemeanor (sec
ond offense) to 9 months' probation and ordered not to operate 
a motor vehicle for a period of I year. Trampe was also fined 
$500 and ordered to serve 10 days in the Buffalo County 
Detention Center.  

Trampe appealed to the district court for Buffalo County and 
alleged that the trial court erred in (1) receiving the test results of 
Trampe's blood alcohol concentration over his objection; (2) giv
ing the jury instruction specifically objected to by Trampe; (3)

140



STATE v. TRAMPE 141 

Cite as 12 Neb. App. 139 

failing to give the jury instructions proposed by Trampe; (4) 
receiving testimony regarding various field sobriety tests and the 
interpretation thereof over Trampe's objection; (5) making rulings 
on the admissibility of evidence (field sobriety test and alcohol 
concentration test results) as excepted to in the bill of exceptions; 
(6) determining that the individual testing Trampe's blood com
plied with 177 Neb. Admin. Code, ch. 1, §§ 005.01, 006.02, and 
006.06 (1998); (7) determining that Trampe's DUI charge should 
be enhanced for sentencing; and (8) receiving documentation 
(exhibit 14) showing Trampe's prior conviction for DUL.  

On June 5, 2002, this matter came before the district court.  
The evidence presented consisted of the transcript and the bill 
of exceptions from the county court proceedings, which bill 
comprised a record of the testimony and exhibits. Thereafter, 
on the same date, the district court entered an order stating in 
part that Trampe 

offered to the Court several different assignments of error 
arising from his conviction [and that alt the time of the 
hearing before this Court [Trampe] essentially abandoned 
those arguments other than the argument that the trial court 
err[ed] in admitting the tests [sic] results of the concentra
tion of alcohol in [Trampe's] blood.  

The district court affirmed the decision of the county court. This 
appeal timely followed.  

III. ASSIGNMENTS OF ERROR 
Trampe asserts on appeal, restated, that the trial court erred in 

the receipt of the test results that showed Trampe's blood alco
hol concentration because (1) the person drawing Trampe's 
blood did not comply with the requirements of § 005.01C and 
was not qualified pursuant to Neb. Rev. Stat. § 60-6,201 (Cum.  
Supp. 2000) and (2) the person testing Trampe's blood did not 
comply with § 006.06. Trampe also assigns error to the trial 
court's enhancement of his sentence.  

IV. STANDARD OF REVIEW 
[1] Upon appeal from a county court in a criminal case, a dis

trict court acts as an intermediate appellate court, rather than as 
a trial court, and its review is limited to an examination of the
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county court record for error or abuse of discretion. Both a dis
trict court and a higher appellate court generally review appeals 
from a county court for error appearing on the record. State v.  
Miller, 11 Neb. App. 404, 651 N.W.2d 594 (2002); State v.  
Hopkins, 7 Neb. App. 895, 587 N.W.2d 408 (1998).  

V. ANALYSIS 

1. ADMISSION OF TEST RESULTS 

(a) Drawing Blood-Title 177 
Trampe first asserts that the trial court erred in receiving the 

test results that showed his blood alcohol concentration because 
the person drawing Trampe's blood did not comply with 
§ 005.01C. Specifically, Trampe argues that § 005.01C was not 
complied with in that the person who drew Trampe's blood, 
Kaylyn Rogers, did not initial the specimen container.  

Section 005.01C requires: "Specimen containers shall be 
labeled and shall show the following information on the label: 
name of person tested, date and time of specimen collection, and 
initials of person collecting the specimen." 

Rogers testified that she is employed by Good Samaritan 
Hospital as a certified medical technologist and is qualified to 
draw blood. She testified that the hospital has a standard operat
ing procedure for drawing blood and described that a "legal 
blood testing kit" is used which requires that two vials of blood 
be obtained and that each is mixed thoroughly with an anticoag
ulant. Each vial is then labeled with the subject's name, the date 
and time of the draw, and the initials of the person who drew the 
blood. Evidence tape is then placed across the top of each vial, 
and the vials are put in a small plastic bag which is sealed with 
evidence tape. The bag is then given to a police officer, who 
signs or initials the seal on the bag and writes the case number 
on it, after which time the information concerning the draw is 
entered into a computer system. The bag is then placed in a 
locked refrigerator. Rogers indicated that she maintains custody 
of such vials until they are placed in the refrigerator. With regard 
to Trampe, Rogers testified that she was the person who drew 
Trampe's blood on the evening of August 18, 2002, and that she 
followed all of the hospital's procedure as described above.
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Rogers stated that she labeled the vials of Trampe's blood with 
Trampe's name and the date and time of the draw, placed her ini
tials on the vials, and then gave the bag containing the vials to a 
police officer so that he could place his signature on the seal of 
the bag. Rogers testified that she then entered the information 
concerning the blood draw into the computer system and placed 
the bag in the refrigerator.  

Based upon our review of the record, we fail to see the merit 
in Trampe's argument. Rogers' testimony clearly demonstrated 
that she complied with the requirements of § 005.01C by label
ing the vials of blood with Trampe's name, the date and time 
when she drew the blood, and her initials. This assignment of 
error is without merit.  

(b) Drawing Blood-§ 60-6,201 
Trampe next argues that the trial court erred in receiving the 

test results of his blood alcohol concentration because Rogers, 
the person who drew his blood, was not qualified under 
§ 60-6,201(3). Specifically, Trampe argues that there was insuffi
cient evidence to show that Rogers was employed by a facility 
that was properly certified; he contends that Rogers' testimony 
that she was an employee of Good Samaritan Hospital, in addition 
to the court's receipt of exhibit 19-a copy of the certificate of 
laboratory accreditation issued by the U.S. Department of Health 
and Human Services, Health Care Financing Administration, to 
Good Samaritan Hospital-was inadequate.  

The drawing of blood and the admissibility of test results are 
controlled by § 60-6,201, which provides in pertinent part: 

(3) To be considered valid, tests of blood ... shall be per
formed according to methods approved by the Department 
of Health and Human Services Regulation and Licensure 
and by an individual possessing a valid permit issued by 
such department for such purpose, except that a physician, 
registered nurse, or other trained person employed by a 
licensed health care facility or health care service . . . to 
withdraw human blood for scientific or medical purposes, 
acting at the request of a peace officer, may withdraw blood 
for the purpose of a test to determine the alcohol concen
tration . . . and no permit from the department shall be
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required for such person to withdraw blood pursuant to 
such an order.  

(Emphasis supplied.) 
At trial, exhibit 19, the copy of the original certificate of 

accreditation authorizing Good Samaritan Hospital's laboratory 
under the "Clinical Laboratory Improvement Amendments" 
(CLIA) to the federal "Public Health Service Act," was received 
into evidence over Trampe's objections based upon foundation 
and hearsay. The county court found the copy of the certificate 
to be genuine after comparing the copy with the original, which 
was made available by the State at trial, and found that it fell 
within the self-authentication provisions of Neb. Rev. Stat.  
§ 27-902 (Reissue 1995), which provides: 

Extrinsic evidence of authenticity as a condition prece
dent to admissibility is not required with respect to ...  

(1) A document bearing a seal purporting to be that of 
the United States, or of any state, district, commonwealth, 
territory, or insular possession thereof, or the Panama 
Canal Zone or the Trust Territory of the Pacific Islands, or 
of a political subdivision, department, officer, or agency 
thereof, and a signature purporting to be an attestation or 
execution . ...  

It was undisputed that exhibit 19 was a correct and accurate 
copy of the original certificate, which bore a seal and the signa
ture of a director of the U.S. Department of Health and Human 
Services and which authorized Good Samaritan Hospital to 
"accept human specimens for the purposes [sic] of performing 
laboratory examinations." Thus, the trial court did not err in 
receiving exhibit 19 pursuant to § 27-902(1). We further note 
that this copy of the certificate could have also been admitted 
under Neb. Rev. Stat. § 27-1005 (Reissue 1995) as a copy of an 
official record. Under this provision, a copy of an official record 
is admissible if it is certified as correct under § 27-902 or if a 
witness is called and testifies that after comparing the copy with 
the original, he or she opines that it is correct and accurate. See 
State v. Rice, 214 Neb. 518, 335 N.W.2d 269 (1983).  

At trial, Shannon Klingelhoefer, an employee of Good 
Samaritan Hospital who tested Trampe's blood, testified regard
ing exhibit 19 after it had been received into evidence. She
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identified the original certificate, testified that she was familiar 
with exhibit 19, and testified that Good Samaritan Hospital was 
a CLIA-accredited laboratory, to which testimony Trampe ob
jected based upon foundation. The following dialog ensued: 

[Counsel for the State:] Ms. Klingelhoefer, are you 
familiar with Exhibit 19 and the fact that Good Samaritan 
Hospital is a CLIA certified hospital? 

[Counsel for Trampe]: Object again on foundation your 
honor. I think she can testify that what she brought with 
her is something but I don't know that she has foundation 
to go into how.  

THE COURT: It is overruled, she can answer.  
[Klingelhoefer:] Can you state the question again? 
[Counsel for the State:] Are you familiar with Exhibit 

#19 and the fact that Good Samaritan Hospital is a CLIA 
certified hospital - or a CLIA certified laboratory? 

[Counsel for Trampe]: It is a compound question your 
honor.  

THE COURT: It was, sustained.  
[Counsel for the State:] Are you familiar with Exhibit 

#19? 
[Klingelhoefer:] Yes.  
[Counsel for the State:] And are you aware that Good 

Samaritan Lab is a CLIA accredited laboratory? 
[Klingelhoefer:] Yes.  
[Counsel for Trampe]: Object on foundation. Whether 

she is aware of it or not is really irrelevant. It is whether 
they are or aren't.  

THE COURT: I get your point but the objection will be 
overruled. The answer will stand.  

While we agree with Trampe that Klingelhoefer's awareness of 
whether the hospital had an accredited laboratory is not relevant, 
the properly admitted evidence shows that the hospital was a 
licensed facility as required by § 60-6,201. This assignment of 
error is without merit.  

(c) Testing Blood-Title 177 
Trampe next claims that the trial court erred in receiving the 

test results of his blood alcohol concentration because



12 NEBRASKA APPELLATE REPORTS

Klingelhoefer, the person who tested Trampe's blood, did not 
comply with § 006.06, which addresses the inspection, mainte
nance, and repair of laboratory instruments. Specifically, 
Trampe argues that there was "absolutely no evidence" that the 
machine used to test his blood alcohol concentration had been 
maintained according to the machine's operator's manual as 
required by § 006.06. Brief for appellant at 13. In support of his 
argument, Trampe relies on State v. Hiemstra, 6 Neb. App. 940, 
579 N.W.2d 550 (1998), and reiterates a statement made therein 
by this court that "'general testimony is a conclusion and is 
insufficient to show that [t]itle 177 requirements were complied 
with.'" (Emphasis omitted.) Brief for appellant at 14. In partic
ular, Trampe cites noncompliance with §§ 006.06A and 
006.06D. Section 006.06A provides: 

Maintenance of instruments shall be performed as pre
scribed in the operators manual that is intended for an 
instrument which may be utilized to produce results with a 
technique in this regulation. Maintenance shall be per
formed by a person trained to do maintenance. Maintenance 
may also be performed by a manufacturer's representative.  

Section 006.06D provides: 
A Class A permit holder shall document that instrument 

maintenance has occurred with at least the frequency rec
ommended by the manufacturer. A written maintenance plan 
shall be submitted with a Class A application. Revised main
tenance plans, manufacturer's name, and the name of the 
laboratory instrument shall be submitted to the Department 
of Health and Human Services Regulation and Licensure 
whenever any changes occur with a maintenance plan or the 
use of a different instrument. Revised maintenance plans, or 
changing the use of a laboratory instrument[,] shall be 
reported using Attachment 8. The application shall be of the 
form as shown in Attachment 8, attached and incorporated 
herein by reference.  

Klingelhoefer testified that she was employed by Good 
Samaritan Hospital as a medical technologist and holds a Class A 
permit issued by the State of Nebraska which allows her to 
perform legal blood alcohol tests. Klingelhoefer further indicated 
that the hospital maintains a policy and procedure for testing
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blood samples that is in accordance with the requirements set 
forth in title 177.  

With regard to the specific machine used for legal blood alco
hol tests, Klingelhoefer stated that the hospital utilizes an Abbott 
TDxFLx machine that requires daily, weekly, and monthly main
tenance which is prescribed by the machine's operator's manual.  
Klingelhoefer stated that daily maintenance involves cleaning the 
machine's probe and priming the machine to make sure that its 
parts are functioning properly, with weekly and monthly mainte
nance requiring a more detailed cleaning. Klingelhoefer testified 
that prior to her use of the machine on any occasion, she con
firms that all of the required maintenance has been done. She fur
ther stated that on the date when she tested Trampe's blood alco
hol level, she adhered to the requirements of title 177 and 
checked the machine's maintenance log to make sure that all of 
the maintenance was up to date.  

We find the case State v. Green, 223 Neb. 338, 389 N.W.2d 
557 (1986), applicable. In Green, it was alleged that there was 
insufficient foundation for the court to receive the appellant's 
blood alcohol test results because the testimony of the chemist 
who tested his blood was without foundation in that the chemist 
did not know where the formula used in the test originated and 
had no independent knowledge that the substance in the blood 
storage vials used in the test was an anticoagulant or that the sub
stance used in a syringe was potassium carbonate. The Nebraska 
Supreme Court stated that it was "not inclined to require an 
examining chemist doing blood alcohol testing to go behind the 
label on a container of a substance used regularly during the 
course of such employee's duties, absent circumstances which 
would indicate the necessity for such inquiry." 233 Neb. at 341, 
389 N.W.2d at 559-60. The Nebraska Supreme Court held in 
Green that any deficiencies in the techniques used to test the 
blood alcohol level in DUI cases generally are of no foundational 
consequence, but affect only the weight and credibility of the tes
timony. With regard to Trampe's reliance on State v. Hiemstra, 6 
Neb. App. 940, 579 N.W.2d 550 (1998), we articulate our disap
proval of Hiemstra to the extent that it suggests that the issues 
surrounding any deficiencies in the techniques for testing blood 
under title 177 are of foundational consequence rather than going
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only to the weight and credibility of the evidence as indicated by 
Green, supra.  

Based upon our review of the record, we find sufficient evi
dence to show that maintenance requirements were complied with 
and that the trial court did not err in receiving the test results. This 
assignment of error is without merit.  

2. SENTENCE ENHANCEMENT 

Finally, Trampe argues that the trial court erred by enhancing 
his sentence because the evidence before the court did not sup
port enhancing his sentence.  

A review of the record in the instant case reveals two exhibits 
both marked "Exhibit #14." One of the exhibits 14 is entitled 
"Legal Alcohol on Body Fluid" and was received into evidence 
during Trampe's trial on January 7, 2002, while the other exhibit 
14 (evidence of a prior conviction) was received at Trampe's 
sentencing hearing on February 14, for enhancement purposes.  
However, the exhibit 14 received for enhancement purposes was 
not included in the bill of exceptions from the county court pro
ceedings presented to the district court, even though Trampe's 
praecipe filed in the county court specifically requested "[a]ll 
exhibits offered and/or received at the sentencing held herein on 
February 14, 2002." Thus, the evidence received at the district 
court proceedings on June 5 did not contain the exhibit 14 that 
was received for enhancement purposes. We further note, in 
conjunction with the district court's order of July 5, that the dis
trict court did not make any specific findings with regard to the 
enhancement issue, but, rather, stated that Trampe "essentially 
abandoned" all of his arguments with the exception of the 
admission of his blood alcohol test results.  

On December 11, 2002, the State filed a motion for remand 
to properly prepare the record to include both exhibits 14, to 
which motion Trampe objected. On January 7, 2003, a second 
bill of exceptions was filed with this court and contained the 
exhibit 14 received at Trampe's sentencing hearing, but there is 
no indication that this bill of exceptions was ever filed with the 
district court prior to its being filed with this court. On February 
9, this court denied the State's motion for remand, indicating 
that this court reviews only the record presented to the district
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court when the latter sits as an intermediate court of appeals and 
that thus, this court cannot change the record presented to the 
district court.  

It is clear that the district court did not have the exhibit 14 relat
ing to Trampe's prior conviction before it when it reviewed 
Trampe's current conviction and sentence. It is also clear that 
Trampe raised the admission of this exhibit and the enhancement 
of his sentence in the county court as errors before the district 
court. The bill of exceptions from the district court appeal merely 
shows the offer and receipt of the bill of exceptions from the 
county court, which bill of exceptions does not contain the exhibit 
14 relating to Trampe's prior conviction. Counsel for both parties 
presented argument to the district court; however, the argument 
was not recorded by the court reporter. Thus, there is no basis in 
the record for the district court's conclusion that Trampe aban
doned these assigned errors in his appeal to the district court. It is 
clear that the district court did not consider the issues relating to 
the enhancement of Trampe's conviction, because had it done so, 
it would have discovered that the record did not contain the 
exhibit 14 relating to Trampe's prior conviction.  

[2,3] In our appellate review of a matter appealed from a 
county court to a district court, we can consider only such evi
dence as was presented to the district court in its intermediate 
review of the county court judgment. See State v. Cardona, 10 
Neb. App. 815, 639 N.W.2d 653 (2002) (both district court and 
higher appellate court generally review appeals from county 
court for error appearing on record). Because the district court 
did not address the merits of the issues relating to the enhance
ment of Trampe's sentence and because the existing record is 
insufficient to review these issues, we must reverse the judgment 
of the district court which affirmed Trampe's sentence, and on 
remand, we direct the district court to consider Trampe's assign
ments of error relating to the enhancement of his sentence, bas
ing its review upon the record presented to it on rehearing. See, 
generally, 5 C.J.S. Appeal and Error § 839 (1993).  

VI. CONCLUSION 
We conclude that the county court did not err in receiving the 

test results of Trampe's blood alcohol level, and his conviction
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for DUI is affirmed. With regard to the enhancement of 
Trampe's sentence, we reverse the judgment of the district court 
and remand the cause for further proceedings as specified above.  

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS.  

STATE OF NEBRASKA, APPELLEE, V.  

TODD A. SCHMIDT, APPELLANT.  

668 N.W.2d 525 

Filed September 2, 2003. No. A-02-1278.  

1. Jurisdiction: Appeal and Error. It is not only within the power but it is the duty of 

an appellate court to determine whether it has jurisdiction over the matter before it.  

2. Judgments: Records. Without the clerk of the court's placing of the file stamp and 
date upon a rendered judgment, the judgment has not been entered.  

3. Jurisdiction: Appeal and Error. When a lower court does not have jurisdiction 
over the case before it, an appellate court also lacks jurisdiction to review the merits 
of the claim.  

Appeal from the District Court for Douglas County, RICHARD J.  
SPETHMAN, Judge, on appeal thereto from the County Court for 
Douglas County, JEFFREY MARCUZZO, Judge. Judgment of District 
Court vacated, and appeal dismissed.  

Glenn A. Shapiro, of Gallup & Schaefer, for appellant.  

Jon Bruning, Attorney General, and Kevin J. Slimp for 

appellee.  

HANNON, INBODY, and MOORE, Judges.  

INBODY, Judge.  
INTRODUCTION 

Todd A. Schmidt appeals the Douglas County District Court's 
order affirming the county court's denial of his motion for dis
charge of his criminal case. Schmidt appealed to this court. The 
State has filed a motion for summary dismissal for the reason 
that the district court lacked jurisdiction at the time it entered its 
order because neither the county court order nor the notice of
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appeal to the district court bore a dated file stamp from the clerk 
of the county court.  

STATEMENT OF FACTS 
On April 19, 1996, a complaint was filed against Schmidt, 

charging him with driving under the influence. Schmidt pro
ceeded without counsel and failed to appear for a pretrial hearing.  
A capias was issued for his arrest, and in March 2002, Schmidt 
was finally arrested.  

Schmidt filed a motion for discharge, and a hearing thereon 
was held on April 4, 2002. Although the court apparently denied 
Schmidt's motion for discharge on April 4, the journal entry was 
not file stamped. Schmidt appealed to the district court, but the 
notice of appeal does not bear a file stamp. A hearing was held 
in the district court on October 3, and on October 8, the district 
court affirmed the county court's denial of Schmidt's motion for 
discharge. Schmidt has appealed to this court.  

While this case has been pending before this court, a supple
mental transcript was filed containing a file-stamped copy of the 
county court's journal entry and order denying Schmidt's 
motion for discharge. This journal entry and order was file 
stamped December 12, 2002.  

ANALYSIS 
[1] The sole issue at this juncture of the appeal is whether this 

court has jurisdiction over Schmidt's appeal. It is not only 
within the power but it is the duty of an appellate court to deter
mine whether it has jurisdiction over the matter before it.  
Breeden v. Nebraska Methodist Hosp., 257 Neb. 371, 598 
N.W.2d 441 (1999).  

[2] Neb. Rev. Stat. §§ 25-1301(3) and 25-2729(3) (Cum.  
Supp. 2002) provide that a judgment is entered by the clerk of 
the court by placing the file stamp and date upon a rendered 
judgment. It follows that without the clerk's doing so, the judg
ment has not been entered. State v. Wahrman, 11 Neb. App. 101, 
644 N.W.2d 572 (2002).  

In the instant case, the county court's journal entry and order 
was not file stamped by the clerk of the county court. Therefore, 
the judgment was not entered when Schmidt filed his notice of
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appeal, which also was not file stamped by the clerk of the court.  
Ordinarily, § 25-2729(5) would operate to make a prematurely 
filed notice of appeal be treated as filed after entry of a judgment 
or final order; however, in the instant case, the county court's 
order was not file stamped until after the district court had 
already considered and decided Schmidt's appeal. Therefore, 
when the district court determined Schmidt's appeal, the court 
did not have jurisdiction to do so, and the district court's order 
must be vacated.  

[3] It follows then that because the district court lacked juris
diction to consider Schmidt's appeal, this court likewise lacks 
jurisdiction over his appeal. When a lower court does not have 
jurisdiction over the case before it, an appellate court also lacks 
jurisdiction to review the merits of the claim. Armour v. L.H., 
259 Neb. 138, 608 N.W.2d 599 (2000). We note that the county 
court order was properly file stamped on December 12, 2002, 
and the district court would now have jurisdiction over 
Schmidt's appeal pursuant to § 25-2729(5).  

CONCLUSION 
Having determined that the district court lacked jurisdiction 

over Schmidt's appeal, we likewise lack jurisdiction over this 
appeal. Consequently, we grant the State's motion for summary 
dismissal and vacate the district court's order.  

VACATED AND DISMISSED.  

IN RE INTEREST OF ANTONE C. ET AL., 

CHILDREN UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. JOHNETTA C., APPELLEE, 

MARY M. MORAN, INTERVENOR-APPELLANT, AND 

DOUGLAS COUNTY, NEBRASKA, INTERVENOR-APPELLEE.  

669 N.W.2d 69 

Filed September 9, 2003. No. A-02-849.  

1. Guardians Ad Litem: Fees: Interventions: Appeal and Error. When a guardian ad 

litem desires to contest a disallowance of a guardian ad litem fee, the guardian ad 
litem is the appellant as an intervenor.
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2. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and the appellate court is required to reach a conclusion independent of the 
trial court's findings.  

3. Guardians Ad Litem: Fees: Appeal and Error. The allowance, amount, and allo
cation of a guardian ad litem fee are matters within the initial discretion of the trial 
court and will be set aside on appeal only when there appears to be an abuse of 
discretion by the trial court.  

4. Guardians Ad Litem: Fees. The touchstone for awarding guardian ad litem fees is 
reasonableness, both of the necessity of the services rendered and the fees awarded.  

5. Attorney Fees: Courts: Appeal and Error. While trial courts and appellate courts 
equally are regarded as experts on the value of legal services, a trial court ordinarily 
has a better opportunity for practically appraising the situation, and an appellate court 
will interfere only to correct a patent injustice, where the allowance is clearly exces
sive or insufficient.  

6. Attorney Fees: Courts: Records: Expert Witnesses. If the record supports the 
action, either the trial court or the appellate court can disallow attorney fees as too 
high, without the support of expert testimony.  

7. Juvenile Courts: Guardians Ad Litem. Neb. Rev. Stat. § 43-272.01 (Reissue 1998) 
specifies a guardian ad litem's duties in a juvenile court proceeding.  

8. Guardians Ad Litem: Fees. Without something to support a finding that a guardian ad 
litem's fact investigation was not proper or not required, the disallowance of a charge 
as unreasonable on the ground that the investigation was unnecessary is questionable.  

9. Guardians Ad Litem. A guardian ad litem has the duty to read and comprehend 
Department of Health and Human Services reports.  

10. Juvenile Courts: Guardians Ad Litem: Proof. A juvenile court may order the 
Department of Health and Human Services to present a case plan for a juvenile, and 
essentially, that plan is to be adopted unless a guardian ad litem or some other 
interested party proves by a preponderance of the evidence that the plan is not in the 
juvenile's best interests.  

Appeal from the Separate Juvenile Court of Douglas County: 
CHRISTOPHER KELLY, Judge. Affirmed as modified.  

Susan Ann Koenig and Angela Dunne Tiritilli, of Law Office 
of Susan Ann Koenig, P.C., L.L.O., for intervenor-appellant.  

Bernard J. Monbouquette, Deputy Douglas County Attorney, 
for intervenor-appellee.  

HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
INTRODUCTION 

Mary M. Moran, an attorney appointed as guardian ad litem 
for the minor children in these juvenile court proceedings,
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appeals from the partial disallowance of the fee she sought for 
her services as guardian ad litem for the month of March 2002.  
We conclude that the trial judge abused his discretion in dis
allowing some of the items contained in Moran's statement 
of fees, but that the partial disallowance of other items was 
within the discretion of the trial court. Accordingly, we affirm 
as modified.  

BACKGROUND 
The children in these proceedings were adjudicated under 

Neb. Rev. Stat. § 43-247 (Reissue 1998) on March 17, 2000.  
They were removed from the custody of their mother, Johnetta 
C., due to filthy and unwholesome conditions of the home, inad
equate housing, inappropriate and excessive physical discipline, 
the mother's use of alcohol or controlled substances, and the 
mother's leaving the children without a caregiver.  

On February 19, 2002, Moran filed a motion to terminate the 
mother's parental rights with respect to one child and a sup
plemental motion praying for the termination of the parental 
rights of that child's father. Both motions were withdrawn on 
April 9.  

On March 28, 2002, a review and permanency planning hear
ing was held. A report and case plan prepared by the Department 
of Health and Human Services (DHHS) was introduced and 
adopted, and Moran's guardian ad litem report (GAL report) 
was introduced. It contained some recommendations that were 
different from those of the case plan. We summarize both 
reports below.  

The hearing on Moran's fees was held on July 1, 2002. The 
bill of exceptions contains Moran's fee statement for her ser
vices as guardian ad litem for the month of March 2002. This 
statement is three pages in length. It contains many items which 
were not changed, contested, or relevant to any changes made to 
other items, but several items were changed by the trial judge.  
To show the form of the statement, we shall set forth only those 
items that were wholly or partially disallowed by the judge, 
those that relate to items that were changed, and the changes the 
judge made after the hearing:
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Time Time 
Claimed Allowed 

Date Activity by Moran by Court 
March 12 Fact investigation 4.00 0.00 
March 13 Fact investigation 4.00 0.00 
March 15 Reviewed DHHS file 2.50 0.00 
March 20 Conducted home visit 2.00 1.00 
March 21 Consulted with counselor 0.10 0.10 
March 21 Received and reviewed 

reports faxed by counselor 0.10 0.10 
March 21 Conducted home visit 2.00 1.00 
March 25 Conducted home visit 1.50 1.00 
March 25 Drafted portion of GAL 

report 4.00 4.00 
March 25 Drafted further portion 

of GAL report 4.00 0.00 
March 27 Completed GAL report 6.00 0.00 
March 27 Distributed GAL report 1.00 0.00 

The statement contains many other items for such things as tele
phone calls and consultation with DHHS personnel and thera
pists. A date and time are shown for each such item. The time 
charged for such items was quite minimal.  

Moran testified. She was admitted to the practice of law in 
Nebraska in September 1993. She also has a bachelor of science 
degree in nursing and a master of psychiatric nursing degree.  
Her current hourly rate in private practice is $100. She testified 
to her very extensive experience as a guardian ad litem over a 
period of 9 years. She testified in some detail that she performed 
the services shown on the statement and that they were neces
sary services in her opinion.  

She testified that she routinely keeps an ongoing record of her 
services and the time spent thereon and then gives that record to 
a clerk who types her statements. She reviews each statement to 
correct any errors and then submits the statement to the court 
administrator's office of the separate juvenile court of Douglas 
County. She testified that the fees are usually allowed as a matter 
of course, but that the March 2002 statement was not so approved.  
She was asked by the court administrator's office to describe
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what she meant by the items in her statement called "fact inves
tigation." In answer to that inquiry, she prepared a report that 
was received into evidence.  

That report stated what the "fact investigation" involved. The 
activities involved are listed on slightly more than one typed 
page. This report does not list the time spent doing specific inves
tigatory tasks, but, rather, describes the things that Moran felt 
obligated to investigate and why. In the report, she stated that the 
family situation of one mother, five children, and three known 
fathers required an investigation of activities of, events involving, 
and services provided to each of the nine people. Moran testified 
that four of the children had therapists and behavioral issues 
which required extra work on her part because of her "duty to 
look out for the well-being" of the children. Moran stated that 
she reviewed a stack of documents 3/4 inches tall consisting of 
notes from counselors, teachers, foster parents, visitation super
visors, and therapeutic supervisors; medical and psychological 
reports; criminal records; and many other documents too numer
ous to list in this opinion. Moran testified that the complicated 
family situation and history justified the time-consuming investi
gation. Except as listed on her statement, she did not introduce 
any evidence which would show how much time she spent on any 
given portion of the fact investigation.  

Moran basically justified the time she spent on the fact investi
gation based upon the complicated family situation and the nu
merous problems she found its members to have. In her testimony, 
she explained that she conducted the investigations and prepared 
the GAL report, which she felt was her duty as guardian ad litem 
under the applicable statutes. She stated that she had received 
reports from DHHS, but that she understood she was supposed to 
do her own independent research on the facts and did so.  

The judge cross-examined Moran on the home visits of 
March 20, 21, and 25, 2002, two of which lasted 2 hours and one 
of which lasted 1 /2 hours. (The judge allowed I hour for each of 
the three visits.) Moran testified that each visit was to the foster 
home of a different child or children.  

Moran was cross-examined about spending 14 hours prepar
ing the GAL report. She testified that she typed it herself on 
a computer.
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An attorney, who testified that she was licensed to practice 
law in 1994, stated that she had served as a guardian ad litem in 
juvenile courts for a number of years. After establishing famil
iarity with Moran's statement of fees and the issues in the case, 
she testified that Moran's charges were fair and reasonable.  

At the close of evidence, the trial judge characterized the fee 
statement as showing some charges for "reinventing the wheel." 
The judge recognized a statutory need for a written GAL report 
but stated, "[I]f we did this with every case, we'd be bankrupt 
probably within two months up here ... I'm going to make some 
cuts." The judge also stated that he did not want Moran to feel he 
thought she did not put in the time she reported, but that the time 
was not necessary and that perhaps the report could have been 
done with more organization and efficiency. The judge expressed 
concern about the time spent investigating and preparing the 
report. He also stated that he would consider the fact that Moran 
filed a motion and supplemental motion to terminate parental 
rights and then withdrew them, which filings he suggested gener
ated "a lot of busywork" for Moran. We find no charge in the 
statement that can be tied to the motions for termination of 
parental rights, and we recognize that this charge might have been 
included in a statement for another month.  

On July 3, 2002, the juvenile court entered its order. The 
44.96 hours for which Moran sought payment were decreased 
by 24 hours. She was allowed $1,048.05 for services rendered 
and $34.14 for costs, rather than the $2,248.05 in fees and 
$28.14 in costs that she requested in her statement.  

APPEAL PROCEDURE ON GUARDIAN 
AD LITEM FEE ISSUES 

The procedure used to appeal this case causes us some concern.  
The documents filed to perfect the appeal seemed to generally be 
premised upon an assumption that Moran was appealing as a 
guardian ad litem on behalf of her minor wards. Probably for this 
reason, the motion to proceed in forma pauperis, its supporting 
affidavit, and the trial court's order granting in forma pauperis sta
tus came very close to being inadequate. As explained below, we 
understand Moran individually, not the minors, to be the appel
lant. However, we did find in the affidavit a statement which can
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be interpreted to mean that Moran personally was unable to pay 
the costs of the appeal, and the trial judge signed the order grant
ing in forma pauperis status. Therefore, we have concluded that 
this court has jurisdiction of Moran's appeal of the disallowance 
of her fees. See, State v. Jones, 264 Neb. 671, 650 N.W.2d 798 
(2002); State v. Dallman, 260 Neb. 937, 621 N.W.2d 86 (2000).  

We draw this conclusion, that Moran personally is the appel
lant, from an analysis of Nebraska Supreme Court cases on attor
ney fees for court-appointed counsel in criminal cases under Neb.  
Rev. Stat. § 29-3905 (Reissue 1995), which was formerly Neb.  
Rev. Stat. § 29-1804.12 (Reissue 1989). In In re Claim of Rehm 
and Faesser, 226 Neb. 107, 113-14, 410 N.W.2d 92, 96 (1987), 
the court settled the procedure in cases of appeals from the 
allowance of fees for court-appointed counsel. In doing so, it said: 

We hold, therefore, that either appointed counsel or the 
county involved may appeal to [a higher] court from an 
order determining the amount of fees and expenses 
allowed appointed counsel under § 29-1804.12. Such an 
appeal is a proceeding separate from the criminal case. It 
should be docketed separately and disposed of without 
regard to the result of any appeal in the criminal case itself.  
In the absence of an appeal, the order of the district court 
is conclusive upon both appointed counsel and the county 
as to the amount allowed. County of Boone v. Armstrong, 
23 Neb. 764, 37 N.W. 626 (1888), and all similar cases are 
expressly disapproved.  

Neb. Rev. Stat. § 43-273 (Reissue 1998) provides in substance 
that the court before which the proceedings were had shall, upon 
hearing, fix a reasonable fee and that the county board shall 
allow the claim for the amount allowed by the court. This is the 
same procedure that is provided in § 29-3905 and that was pro
vided in § 29-1804.12 when In re Claim of Rehm and Faesser 
was decided.  

[1] In State v. Ryan, 233 Neb. 151, 444 N.W.2d 656 (1989), 
court-appointed counsel's fees were also litigated separately and 
the attorney appealing was listed as the appellant and intervenor.  
Since the case identification name herein has necessarily 
already been selected, we conclude that for future cases when a 
guardian ad litem desires to contest a disallowance of a guardian
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ad litem fee, the guardian ad litem is the appellant as an inter
venor. Because Douglas County has appeared in this court on the 
issue of fees, we have designated it as "Intervenor-Appellee." 

ASSIGNMENTS OF ERROR 
Moran alleges, summarized and restated to exclude arguments, 

that the trial court erred in (1) reducing the fees she requested and 
(2) failing to award her reasonable fees for services she was 
required to perform and did perform.  

STANDARD OF REVIEW 
[2,3] Juvenile cases are reviewed de novo on the record, and 

the appellate court is required to reach a conclusion independent 
of the trial court's findings. In re Interest ofAnthony R. et al., 264 
Neb. 699, 651 N.W.2d 231 (2002). Section 43-273 grants the 
juvenile court authority to determine fees paid to court-appointed 
guardians ad litem: "[G]uardians ad litem . . . shall apply to the 
court before which the proceedings were had for fees for services 
performed. The court upon hearing the application shall fix rea
sonable fees." An abuse of discretion standard has been employed 
in situations where the Legislature has granted the juvenile courts 
broad discretion to act or not to act. See, e.g., In re Interest of 
Brandy M. et al., 250 Neb. 510, 550 N.W.2d 17 (1996) (prompt 
adjudication determinations are reviewed de novo to determine 
whether there has been abuse of discretion); In re Interest of 
D.D.P., 235 Neb. 864, 458 N.W.2d 193 (1990) (it is within trial 
court's discretion whether or not to permit child to be present 
at adjudication hearing in § 43-247(3)(a) proceeding). "The 
allowance, amount, and allocation of a guardian ad litem fee are 
matters within the initial discretion of the trial court ... and will 
be set aside on appeal only when there appears to be an abuse of 
discretion by the trial court." Halouska v. Halouska, 7 Neb. App.  
730, 749, 585 N.W.2d 490, 504 (1998). Accordingly, we conclude 
that we should review the juvenile court's decision on guardian ad 
litem fees de novo on the record for an abuse of discretion.  

ANALYSIS 
[4] The touchstone for awarding guardian ad litem fees is rea

sonableness, both of the necessity of the services rendered and 
of the fees awarded. See Wacker v. Wacker, 253 Neb. 630, 573
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N.W.2d 113 (1998) (noting fees must be reasonably necessary 
and amount must be fair and reasonable). Except for general 
statements, we find very little guidance in other cases to assist 
either the trial court or this court in determining what a reason
able guardian ad litem fee is or the approach to be used to make 
that determination. A guardian ad litem is usually an attorney, 
and the services rendered by guardians ad litem are the same 
type of services attorneys regularly render for courts. Judges 
regularly have the opportunity to observe the rendering of ser
vices by guardians ad litem, the quality of such services in the 
particular court, the time spent on such services, and the charges 
usually made for such services. Courts are in the same position 
with regard to guardian ad litem services and fees as they are in 
the case of attorney fees. Therefore, we shall look to cases 
involving the setting of a reasonable attorney fee for some assist
ance in considering this guardian ad litem case.  

[5] Regarding attorney fees, the Nebraska Supreme Court has 
considered the import of the fact that 

[i]n Dumas v. King, 157 F. 2d 463 [(8th Cir. 1946)], it 
was stated: "While trial courts and appellate courts equally 
are regarded as experts on the value of legal services ... a 
trial court ordinarily has a better opportunity for practi
cally appraising the situation, and an appellate court will 
interfere only to correct a patent injustice, where the 
allowance is clearly excessive or insufficient . ... .  

Specht v. Specht, 148 Neb. 325, 335, 27 N.W.2d 390, 395 
(1947). See, also, Boamah-Wiafe v. Rashleigh, 9 Neb. App. 503, 
614 N.W.2d 778 (2000).  

In the case at hand, there was direct evidence from Moran and 
her witness that the services Moran rendered were necessary 
and that the time and dollar amount charged were reasonable.  
There was no direct evidence to the contrary.  

[6] In Lippincott v. Lippincott, 152 Neb. 374, 41 N.W.2d 232 
(1950), there was undisputed expert testimony on the value of 
attorney fees and the trial court accepted that testimony.  
However, upon appeal, the Nebraska Supreme Court disallowed 
part of an attorney fee as too high. We understand the Lippincott 
case to hold that in the proper case, if the record supports the 
action, either the trial court or the appellate court can disallow
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attorney fees as too high, without the support of expert testi
mony. This holding is consistent with the notion that both the 
trial court and the appellate court are experts on the value of 
legal services; but of course, the appellate court must give due 
deference to the trial court, as well as recognition of its oppor
tunity for firsthand knowledge.  

In the case at hand, the trial court did not take issue with the 
allowance of $50 per hour and indicated that it did not think that 
Moran had not actually spent the time she claimed. Therefore, in 
this case, we are not considering the reasonableness of the hourly 
rate or whether Moran spent the time claimed; rather, we are con
cerned with whether the services were necessary and whether the 
time spent performing the necessary functions was reasonable.  

[7] Moran argues that the trial court failed to recognize her 
duty as a guardian ad litem to do a complete assessment and eval
uation under Neb. Rev. Stat. § 43-272.01 (Reissue 1998). That 
statute specifies a guardian ad litem's duties in a juvenile court 
proceeding. It provides that the guardian ad litem shall stand in 
lieu of the child's parent to defend the child's legal and social 
rights, may move for medical and psychological treatment and 
evaluation, shall make reasonable efforts to become familiar with 
the child, shall consult with the child and others with information 
and knowledge affecting the child, shall make recommendations 
to the court regarding temporary or permanent placement of the 
child, and shall "submit a written report to the court at every dis
positional or review hearing, or in the alternative, the court may 
provide the guardian ad litem with a checklist that shall be com
pleted and presented to the court at every dispositional or review 
hearing," § 43-272.01(2)(f). The record does not show that the 
trial court provided such a checklist, and we therefore conclude 
that Moran was required to file a report, not simply to complete 
a checklist.  

The court disallowed two 4-hour charges for "Fact investiga
tion." Moran's statement contains no other charges for fact 
investigation, although it contains several charges for telephone 
calls to courts, attorneys, DHHS, and therapists for information 
or consultation, all of them remarkably short. The record shows 
that this case involves five children with three different fathers 
and that the parents and children have mental and behavioral
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problems that would clearly justify a guardian ad litem's spend
ing more time investigating than in most cases. The details 
of Moran's fact investigation seem reasonable. There is no 
attack on her credibility, and the judge even indicated that he 
believed Moran spent the time she said she did. We are confi
dent that the behavioral problems of the parents and children 
could not be mastered quickly, at least not sufficiently to the 
extent necessary to enable a conscientious guardian ad litem to 
recommend the course to be taken in representing the welfare 
of five wards.  

[8] In the face of testimony that the services were necessary 
and the charges reasonable, without something to support a find
ing that a guardian ad litem's fact investigation was not proper or 
not required, the disallowance of a charge as unreasonable on the 
ground that the investigation was unnecessary is questionable, 
particularly when the factual situation of the family is very com
plicated. The report of DHHS as well as the GAL report clearly 
show without dispute that the family situation, and hence the fac
tual situation in this case, is unusually complicated. A perusal of 
the additional report Moran supplied to explain her "fact investi
gation" entries on the fee statement shows that the services she 
performed in this investigation were in compliance with the 
statutory recommendation. We perceive no basis for the court to 
disallow Moran charges for her investigation, and consequently, 
we find that the disallowance of the 8 hours for fact investigation 
was an abuse of discretion and must be vacated.  

[9] The trial court also disallowed the charge for 212 hours of 
reviewing the DHHS file. Section 43-272.01(2)(c) provides that 
a guardian ad litem shall have "access to all reports resulting 
from any examination ordered under [Neb. Rev. Stat. §] 43-258 
[(Reissue 1998) (preadjudication physical and mental evalua
tion, placement, restrictions, reports, costs)], and [that] such 
reports shall be used for evaluating the status of the protected 
juvenile." We think it necessarily follows that a guardian ad 
litem has the duty to read and comprehend DHHS reports. We 
do not know exactly what the DHHS file entailed, but we do 
have in evidence the court report, the case plan, the attached 
therapist reports, and other information. After a study of the 
documents in evidence, we find the trial court's determination
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that the time shown by Moran in her statement was unreason
ably long to be an abuse of discretion.  

Moran charged a total of 5/2 hours for three separate home 
visits, and the court allowed 1 hour for each visit. Such home 
visits are within the duties of a guardian ad litem as directed in 
§ 43-272.01. The record shows that the children lived at differ
ent addresses. The visits were made just before the preparation 
of the GAL report. The record does not show the time for travel, 
but the traveling would have been for some distance in city traf
fic. We can find no basis for partially disallowing these charges 
as unnecessary or unreasonable, and we therefore conclude that 
to do so was an abuse of discretion.  

Moran's statement contains charges tallying approximately 
14 hours over 3 days in late March 2002 for preparing the GAL 
report, and the trial judge disallowed 10 of those hours. The 
record includes the March 28 disposition hearing where the 
DHHS case plan was approved and adopted by the court. At that 
hearing, Moran and six attorneys appeared-one representing 
the State, one representing the mother, one for each of the three 
fathers, and one representing Moran. The DHHS report and case 
plan and the GAL report were introduced. Both had attached 
reports from various professionals who tested or counseled the 
family members. The record demonstrates that the judge was 
already familiar with the evidence.  

The DHHS report is a 15-page document, much of it single 
spaced. It contains the usual history of the family and its mem
bers, as well as that of the assistance DHHS has supplied to those 
involved. It devotes almost a full page to each child. It then has a 
"Family Assessment Conclusion." The "Case Plan and Progress 
Report" is separately titled. It is done in the usual form and con
tains goals, tasks, services, and evaluations of progress for the 
mother and permanency objectives for each child. There is then 
a two-page summary followed by specific recommendations for 
each parent and each child.  

Moran's GAL report is 25 pages, double spaced. It starts 
with a half-page, single-spaced quotation from an affidavit, 
which quotation sets forth the grounds for the adjudication. It is 
difficult to see the value of this information to a judge of the 
court wherein the adjudication was made and the proceeding
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had been had. In narrative form, the GAL report then lists the 
placement of one of the children. In the following six pages, it 
gives the information Moran gathered from foster parents and 
teachers about that child's behavior, the therapeutic services 
rendered or to be rendered to him, his past and present edu
cation, his visitation situation, the services being provided to 
him, and his views. The GAL report covers each child in turn 
under similar headings, using approximately four to six pages 
for each child. It then contains a four-page "Assessment" fol
lowed by slightly more than a page of "Recommendations to 
the Court." 

The record shows that the case plan was signed on March 21, 
2002. Moran testified that she was given a copy of all DHHS 
reports. The record does not specifically show that Moran had the 
DHHS report and case plan before she prepared the GAL report, 
but the DHHS report and case plan were dated a few days before 
Moran's fee statement shows she started work on the GAL report.  
In the GAL report, Moran refers to the DHHS report, stating that 
one child's "placement and services rendered are adequately cov
ered in the [DHHS] court report." We find no other reference to 
the DHHS case plan or report in Moran's GAL report, but we take 
that information as proof that Moran had the DHHS report and 
case plan when she prepared the GAL report.  

In summary, Moran's recommendations differ from those of 
DHHS in that DHHS recommends that the mother transition from 
therapeutic to semisupervised visitation with four of the children 
and continue therapeutic visitation with the fifth and that two of 
the fathers have supervised visitation, whereas Moran recom
mends that the mother have unsupervised visitation in her home 
with four of the children and that one father have supervised vis
its with his children at his home. At the hearing, Moran read her 
recommendations aloud, but she does not point out or argue in 
any fashion why her recommendations were right and DHHS' 
were wrong. Insofar as we can tell, the judge would have had to 
discern from the reports on his own why he should modify the 
case plan to adopt all or part of Moran's recommendations. In that 
situation, the elaborate GAL report and recommendations could 
not be expected to be effective and to that extent were unneces
sary. In light of the statutory preference for the DHHS report,
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minor differences of the GAL report with the DHHS report and 
case plan do not seem to have any value to the children.  

[10] Under Neb. Rev. Stat. § 43-285 (Reissue 1998), a juve
nile court may order DHHS to present a case plan for a juve
nile, and essentially, that plan is to be adopted unless a guardian 
ad litem or some other interested party proves by a preponder
ance of the evidence that the plan is not in the juvenile's best 
interests. There is even a special procedure for review of a 
disposition order when the court orders a plan other than the 
plan prepared by DHHS. See Neb. Rev. Stat. § 43-287.01 
(Reissue 1998).  

As noted above, Moran read aloud the recommendation por
tion of her GAL report and pointed out that her recommenda
tions differed somewhat from those of DHHS, but she did not 
point out the reason for the differences. The judge offered each 
attorney the opportunity to speak, and generally, they each very 
shortly stated the amount of visitation they hoped would be 
granted to their respective clients. There was no discussion or 
argument in support of either set of recommendations. The 
judge specifically adopted the case plan as proposed by DHHS 
and Moran's recommendations "insofar as they are not incon
sistent with [the case plan]." He also stated that Moran's GAL 
report was "an .extremely thorough assessment" with "largely 
appropriate" recommendations and further stated, "I appreciate 
[its thoroughness]." 

Under the statutory scheme, it seems reasonable to expect the 
GAL report to be a check upon, and a response to, the case plan.  
Moran's report mentions the DHHS report only once. In our 
view, the GAL report has a great deal of history about the par
ents and children that would necessarily be already in the court 
record, if not the judge's recollection. We understand that it 
would frequently be reasonable to call such historical facts to 
the attention of a judge to support a given position advocated by 
a guardian ad litem. We do not read the facts in Moran's GAL 
report as more than a detailed list of facts and background from 
which a reader may or may not draw his or her own conclusion.  
If this report were the only report available to the court, we 
would agree that it would be a useful report. When viewed in the 
light of the DHHS report and case plan, and of Moran's minimal
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action to support her recommendations over the State's, much of 
it seems unnecessary.  

To the extent that a guardian ad litem's investigation has 
uncovered significant material facts not contained in a DHHS 
report, or to the extent that the guardian ad litem disagrees with 
the recommendations in the DHHS report or case plan, it would 
seem reasonable for the guardian ad litem to prepare a report of 
such length as is necessary to convey and to advocate those facts 
and to rebut those recommendations to the court in a GAL report 
and, with the aid of the guardian ad litem's attorney, for the 
guardian to advocate his or her own position at the dispositional 
hearing. However, to the extent that the guardian ad litem is in 
agreement with the DHHS report and case plan, we think it is 
reasonable for the GAL report to simply reflect such agreement 
without restating the facts and recommendations. We see no 
point in the guardian ad litem's including in the GAL report 
facts which were not included in the DHHS report, unless the 
guardian ad litem has reason to believe that those facts would 
support a result different from that recommended by DHHS.  

In this case, Moran's GAL report made recommendations 
slightly different from those of the DHHS case plan. The differ
ences mainly concerned supervised visitation versus unsuper
vised visitation for some children; and while both reports recom
mended custody in DHHS, Moran recommended that such 
custody include placement in the home of the mother for two 
children, where the DHHS case plan excluded that possibility. As 
noted above, the GAL report makes only one reference to the 
case plan. The extent of Moran's advocacy of her position was to 
read her recommendation to the judge in open court.  

At the conclusion of the hearing on fees, the judge, indicating 
an intent to lower Moran's fees, used the expression that Moran 
was "reinventing the wheel." After studying the file, we think we 
understand what the trial judge was trying to articulate on the 
spur of the moment. We interpret him to have said that in view 
of the record, what Moran and others knew had already been 
prepared and filed with the court and Moran's GAL report had a 
great deal of duplication which served no useful purpose.  
Perhaps a more correct expression would have been that the 
GAL report was "too much of a good thing" or was "replowing
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the same ground" as the DHHS report. In any event, we cannot 
say that the trial judge abused his discretion in determining that 
to a large degree, the time spent preparing the GAL report was 
unnecessary and unreasonable.  

We also find that there is no justification for the 1-hour charge 
for delivery of the GAL report to the attorneys. We conclude that 
the disallowance of 11 hours in connection with the GAL report 
was not an abuse of discretion.  

Moran has filed a motion for attorney fees for the services of 
her attorney "in this matter," which we interpret to mean the attor
ney who represented her in this appeal. In support of her motion, 
she alleges that she was appointed as guardian ad litem, that the 
children who are her wards herein are indigent and unable to pay 
for this appeal, that she is "unable to pay the costs or pay attor
neys fees in this matter," and that her "Motion to Proceed In 
Forma Pauperis was granted." Douglas County objects to such an 
allowance as inappropriate. Above, we have concluded that this is 
an appeal by Moran as an individual, and she is clearly litigating 
her right to compensation. In this state, attorney fees are generally 
allowed in such cases as are provided for by statute or where the 
uniform course of procedure has been to allow such fees. In re 
Estate of Reimer, 229 Neb. 406, 427 N.W.2d 293 (1988). We 
know of no statute or uniform procedure which authorizes attor
ney fees for an individual in Moran's position. We therefore deny 
that motion.  

CONCLUSION 
Upon a de novo review, we conclude that the juvenile court did 

not abuse its discretion in reducing or eliminating 11 hours related 
to the GAL report, but that the court did abuse its discretion in 
eliminating the other charges detailed above. We therefore mod
ify the order appealed from to allow a total of $1,698 for fees and 
$34.14 for costs, but otherwise affirm.  

AFFIRMED AS MODIFIED.
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STATE OF NEBRASKA, APPELLEE, V.  

MICHAEL D. HOSACK, APPELLANT.  

668 N.W.2d 707 

Filed September 16, 2003. No. A-02-1118.  

1. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed 

by an appellate court only if the sentences complained of were an abuse of judicial 

discretion.  
2. _ : . An abuse of discretion takes place when the sentencing court's reasons 

or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 

a just result.  
3. Criminal Law: Restitution: Damages. Neb. Rev. Stat. § 29-2280 et seq. (Reissue 

1995) vests trial courts with the authority to order restitution for actual damages sus

tained by the victim of a crime for which a defendant is convicted.  

4. _ : _ : . Pursuant to Neb. Rev. Stat. § 29-2281 (Reissue 1995), before resti

tution can be properly ordered, the trial court must consider (1) whether restitution 

should be ordered, (2) the amount of actual damages sustained by the victim of a 

crime, and (3) the amount of restitution a criminal defendant is capable of paying.  

5. Witnesses: Property. Whether an owner of property is qualified to testify is decided 

by an analysis of the owner's familiarity with the property.  

6. Witnesses: Property: Valuation. The owner of personalty is qualified to express an 

opinion of its value solely because of his or her status as owner.  

Appeal from the District Court for Thayer County: ORVILLE 

L. COADY, Judge. Affirmed as modified.  

Joseph H. Murray, of Germer, Murray & Johnson, for 
appellant.  

Jon Bruning, Attorney General, J. Kirk Brown, and John J.  
Liesveld, Senior Certified Law Student, for appellee.  

HANNON, INBODY, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Michael D. Hosack pled no contest in the district court for 
Thayer County to attempted criminal mischief pursuant to Neb.  
Rev. Stat. §§ 28-201(1)(b) (Cum. Supp. 2002) and 28-519(1)(a) 
(Reissue 1995), a Class I misdemeanor. Hosack was sentenced to 
3 years' probation, and restitution in the amount of $3,500 was 
ordered as part of the probationary sentence. Hosack challenges
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the restitution portion of his sentence. For the reasons set forth 
herein, we affirm as modified.  

BACKGROUND 
On September 24, 2001, Hosack was originally charged with 

theft, a Class III felony; theft by receiving stolen property, a 
Class III felony; and criminal mischief, a Class IV felony, as a 
result of Hosack's involvement with the theft of movable items 
contained in a pickup truck and damage to the pickup truck.  

On January 20, 2001, a theft at the home of Glen Vieselmeyer 
was reported to the Thayer County Sheriff's Department. The 
record indicates that the theft occurred either sometime on 
January 19 or during the early morning hours of January 20. It 
was reported that there had been a theft from a pickup truck 
owned by Colt Vieselmeyer, Glen's son, and that various items of 
personal property, along with a significant amount of tools and 
the tailgate, were stolen. The pickup truck also sustained damage 
as a result of the theft. Thereafter, a search warrant was issued to 
search Hosack's home and garage, based upon a report that a 
neighbor of the Vieselmeyer's had seen Hosack and another indi
vidual taking items out of a pickup truck and putting them into 
the garage at Hosack's residence during the time in question. At 
the time the sheriff's office executed on the search warrant, 
Hosack was present. Various items that had been taken from the 
pickup truck were recovered, but not everything.  

As a result of a plea agreement, Hosack entered a plea of no 
contest to an amended information that charged Hosack with 
attempted criminal mischief, a Class I misdemeanor. On July 23, 
2002, a restitution hearing was held wherein evidence was pre
sented as to the value of the items taken from the pickup truck 
as well as to the amount of damage sustained by the pickup 
truck as a result of the theft. This evidence revealed that the total 
loss sustained was $6,452.92 less the value of the items recov
ered, $476, leaving a net loss of $5,976.92. This figure included 
the stolen property valued at $4,998 and the damage to the 
pickup truck estimated to be $1,454.92. Colt testified that at the 
time the theft and property damage occurred, he had just pur
chased with his own money the pickup truck from his brother
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for $1,500, and that it was later titled in Colt's mother's name 
for insurance purposes.  

On August 28, 2002, Hosack was sentenced to 3 years' pro
bation, and restitution in the amount of $3,500 was ordered as 
part of the probationary sentence. Hosack timely appealed the 
restitution portion of the sentence.  

ASSIGNMENT OF ERROR 
Hosack alleges that the district court abused its discretion by 

ordering him to pay restitution.  

STANDARD OF REVIEW 
[1,2] Sentences within statutory limits will be disturbed by an 

appellate court only if the sentences complained of were an 
abuse of judicial discretion. State v. Segura, 265 Neb. 903, 660 
N.W.2d 512 (2003). An abuse of discretion takes place when the 
sentencing court's reasons or rulings are clearly untenable and 
unfairly deprive a litigant of a substantial right and a just result.  
State v. Holecek, 260 Neb. 976, 621 N.W.2d 100 (2000).  

ANALYSIS 

Damages Resulting From Conviction.  
Hosack argues that the restitution sentence is contrary to Neb.  

Rev. Stat. §§ 29-2280 and 29-2281 (Reissue 1995) in that there 
was no evidence of any actual damages or losses sustained as a 
direct result of the charge for which he was convicted, because 
Hosack was convicted only of "attempted criminal mischief' 
rather than the original charges of theft, theft by receiving stolen 
property, and criminal mischief.  

[3] Neb. Rev. Stat. § 29-2280 et seq. (Reissue 1995) vests 
trial courts with the authority to order restitution for actual dam
ages sustained by the victim of a crime for which a defendant is 
convicted. State v. Holecek, supra; State v. Wells, 257 Neb. 332, 
598 N.W.2d 30 (1999). See, State v. McLain, 238 Neb. 225, 469 
N.W.2d 539 (1991); State v. Yost, 235 Neb. 325, 455 N.W.2d 162 
(1990). In imposing restitution, § 29-2281 provides, in part, the 
following parameters: 

To determine the amount of restitution, the court may 
hold a hearing at the time of sentencing. The amount of 
restitution shall be based on the actual damages sustained
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by the victim and shall be supported by evidence which 
shall become a part of the court record. The court shall con
sider the defendant's earning ability, employment status, 
financial resources, and family or other legal obligations 
and shall balance such considerations against the obligation 
to the victim.  

[4] Pursuant to § 29-2281, before restitution can be properly 
ordered, the trial court must consider (1) whether restitution 
should be ordered, (2) the amount of actual damages sustained by 
the victim of a crime, and (3) the amount of restitution a crimi
nal defendant is capable of paying. State v. Holecek, supra.  

Hosack pled no contest to and was convicted of the charge 
of attempted criminal mischief under §§ 28-201(1)(b) and 
28-519(l)(a) in the amended information which stated that 
Hosack, 

on or about January 19, 2001 or January 20, 2001, in the 
County of Thayer and State of Nebraska, then and there 
being did then and there intentionally engage in conduct 
which under the circumstances as he believed them to be, 
constituted a substantial step in a course of conduct intended 
to culminate in his commission of the crime of intentionally 
or recklessly damage property of Colt . . . and/or [Colt's 
brother] and/or [Colt's mother], resulting in a pecuniary loss 
in excess of $300[.] 

With regard to Hosack's argument that the restitution dam
ages were not sustained as a direct result of the charge for which 
he was convicted, we disagree to the extent that such argument 
relates to the physical damages sustained to the pickup truck.  
While Hosack was convicted of attempted criminal mischief, 
this charge still involves Hosack's intentional conduct which 
constituted a substantial step in a course of conduct intended to 
culminate in the intentional or reckless damage to property of 
another. Therefore, the evidence supports a finding that restitu
tion in the sum of $1,454.92, the amount relating solely to the 
damage to the pickup truck, was appropriate.  

However, we agree with Hosack that any restitution ordered 
above the sum of $1,454.92 was not directly related to the 
charge for which he was convicted. The amount of damages 
above this sum was related to property stolen from the pickup
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truck, as opposed to damage to the pickup truck. Hosack was not 
convicted of theft or theft by receiving stolen property, as origi
nally charged. Therefore, the district court erred in ordering 
Hosack to pay restitution in the sum of $3,500, and we modify 
the sentence to provide that Hosack should pay restitution in the 
sum of $1,454.92.  

Hosack also argues that there was a lack of evidence that Colt 
sustained property damage, because Colt was not the titleholder 
of the pickup truck in question. Colt testified that the pickup 
truck has never been titled in his name, but that he purchased 
with his own money the pickup truck from his brother, and that 
it was later titled in his mother's name for insurance purposes.  
None of that testimony was disputed by Hosack. The informa
tion recites that the damaged property belonged to Colt, his 
brother, or his mother.  

[5,6] The record reflects that Colt purchased the pickup truck, 
was the primary driver of the pickup truck, and was familiar with 
it prior to the damage caused by Hosack. Colt was therefore com
petent to testify to the damages, despite not having the official 
title in his name. See, Nelson v. Metropolitan Utilities Dist., 249 
Neb. 956, 547 N.W.2d 133 (1996) (whether owner of property is 
qualified to testify is decided by analysis of owner's familiarity 
with property); Kristensen v. Reese, 220 Neb. 668, 371 N.W.2d 
319 (1985) (owner of personalty is qualified to express opinion 
of its value solely because of his status as owner).  

Ability to Pay.  
Hosack also argues that restitution is inappropriate because he 

does not have the ability to pay. At the time this offense was com
mitted in January 2001, Hosack was a 17-year-old high school 
student. Although Hosack subsequently graduated the following 
May, the presentence investigation report indicates that Hosack 
was in special education throughout high school. Since gradua
tion, Hosack has worked only sporadically. Hosack testified that 
he was employed after high school from August through 
November 2001, at which time he was fired for not showing up 
for work. Thereafter, Hosack was not employed again until 
March 2002, which employment lasted only 1 week because his 
father went into the hospital and his mother needed help around
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the house. At the sentencing hearing, Hosack testified that he had 
just started working for an individual, earning $7 to $8 per hour 
doing odd jobs.  

Hosack-testified that during the times he has been unemployed, 
he has helped care for his disabled parents. Hosack's father suf
fers from heart disease and is seriously overweight, while 
Hosack's mother is schizophrenic and is required to take medica
tion that interferes with her ability to carry out household chores.  
Hosack's father testified that the family's only source of income 
is disability income and that they rely on Hosack for help because 
they cannot afford to hire outside assistance. Hosack's father fur
ther testified that he and his wife support Hosack and his younger 
sister, who both live at home. Hosack's father testified on 
cross-examination that it would be helpful if Hosack had a job 
and that although he and his wife would still need Hosack's help 
around the house, Hosack could probably help in the evenings or 
when he was not at his job. Hosack's grandmother also testified 
that in addition to Hosack's helping his parents, Hosack also helps 
her on a regular basis. She further acknowledged that her son and 
daughter-in-law are dependent upon Hosack. However, Hosack's 
grandmother also stated that while Hosack is required to do cer
tain chores every day, she did not think that his responsibilities 
would require him to be home all day.  

While we recognize that Hosack has a high school education 
and that he was in special education throughout that time, it 
appears that his lack of employment has been self-imposed to 
some extent. For example, Hosack lost his first job after high 
school due to the fact that he was not showing up for work, and 
there was no indication in the record that his absences were due 
to familial obligations or other factors that prevented him from 
working. We also do not discount Hosack's familial obligation to 
his disabled parents who rely on him to a certain extent for assist
ance at home. While it is apparent that Hosack does provide 
needed assistance to his parents, we note that Hosack is one of 
two siblings and does not carry the sole burden of caring for his 
parents, since his younger sister, who was 14 years old at the 
time of sentencing, also lives at home.  

Therefore, based upon the record before us, we conclude that 
the district court properly considered Hosack's earning ability,
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employment status, financial resources, and family obligations 
before ordering restitution, and we further conclude that Hosack 
does have the ability to pay restitution, especially in light of this 
court's downward modification of the amount to be paid.  

CONCLUSION 
We conclude that the district court did not abuse its discretion 

is ordering Hosack to pay restitution; however, we modify the 
amount of restitution to be paid from $3,500 to $1,454.92. We 
further conclude that Hosack has the ability to pay the amount 
of restitution as modified herein. Accordingly, the order of the 
district court is affirmed as modified.  

AFFIRMED AS MODIFIED.  

IN RE CHANGE OF NAME OF PICOLLO.  

JONATHAN ANTHONY PIcoLLO, APPELLANT, V.  

STATE OF NEBRASKA, APPELLEE.  

668 N.W.2d 712 

Filed September 16, 2003. No. A-02-1500.  

1. Courts: Names. A trial court is vested with discretion in reviewing a petition for 

change of name, but a change of name cannot be arbitrarily denied.  
2. Appeal and Error. An appellate court is not obligated to engage in an analysis 

which is not needed to adjudicate a case and controversy before it.  

Appeal from the District Court for Lancaster County: STEVEN 

D. BURNS, Judge. Remanded with directions.  

Jonathan Anthony Picollo, pro se.  

HANNON, SIEVERS, and INBODY, Judges.  

INBODY, Judge.  
INTRODUCTION 

Jonathan Anthony Picollo appeals the November 12, 2002, 
order of the Lancaster County District Court denying Picollo's 
request to change his name to Strider Rognirhir. Pursuant to this 
court's authority under Neb. Ct. R. of Prac. 11 B(1) (rev. 2000),
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this case was ordered submitted without oral argument. For the 
reasons stated herein, we remand with directions.  

STATEMENT OF FACTS 
On July 24, 2002, Picollo filed a "Petition for Change of 

Legal Name" alleging that he was presently incarcerated at the 
Tecumseh State Correctional Institution in Tecumseh, Nebraska; 
that he sought to change his name to Strider Rognirhir in order 
to reflect his religious affiliation with the Asa-Tru faith; and that 
the requested name change was not for a fraudulent or wrongful 
purpose. Picollo then published notice of the proposed name 
change and hearing thereon in The Daily Record for 4 succes
sive weeks beginning September 16 and ending on October 7.  

A hearing was held on Picollo's petition on November 4, 
2002, during which no testimony was adduced and exhibit 1, a 
"Deposition on Written Questions of Petitioner in Support of 
Petition for Name Change," and exhibit 2, proof of publication 
of the notice of the proposed name change and hearing thereon, 
were received into evidence. The matter was taken under advise
ment, and on November 12, the district court entered an order 
denying Picollo's request for a name change and dismissing the 
petition, stating that Picollo "is an inmate of the Nebraska 
Department of Correctional Services. As such, the court is not 
satisfied that this request for a name change is for a proper pur
pose." Picollo moved for a new trial on November 22, which 
motion was denied by a final order dated November 25, 2002.  
Picollo has timely appealed to this court.  

ASSIGNMENTS OF ERROR 
On appeal, Picollo contends that the district court erred in 

(1) failing to comply with the provisions of Neb. Rev. Stat.  
§ 25-21,271 (Cum. Supp. 2002) and (2) violating Picollo's 
federal 1st and 14th Amendment rights by denying his request 
for a name change.  

STANDARD OF REVIEW 
[1] A trial court is vested with discretion in reviewing a petition 

for change of name, but a change of name cannot be arbitrarily 
denied. See Matter of Mees, 465 N.W.2d 172 (N.D. 1991).
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ANALYSIS 
Picollo contends that the district court erred in denying his 

request to change his legal name.  
Section 25-21,271(3) provides: 
It shall be the duty of the district court, upon being duly 
satisfied by proof in open court of the truth of the allega
tions set forth in the petition, that there exists proper and 
reasonable cause for changing the name of the petitioner, 
and that notice of the filing of the petition has been given 
as required . . . to order and direct a change of name ....  

In the instant case, Picollo requested to change his name to 
Strider Rognirhdr in order to reflect his religious affiliation with 
the Asa-Tru faith. However, the district court denied Picollo's 
request, stating that Picollo "is an inmate of the Nebraska 
Department of Correctional Services. As such, the court is not sat
isfied that this request for a name change is for a proper purpose." 

We note that the language used by the district court could be 
interpreted to mean that the district court denied Picollo's 
request to change his name based upon the fact that Picollo was 
an inmate of the Nebraska Department of Correctional Services.  
However, the language used by the district court could also 
arguably be interpreted to mean that although the court notes 
that Picollo is an inmate, no specific reason was given for the 
denial of the petition.  

The instant case is similar to In re Cruchelow, 926 P.2d 833 
(Utah 1996), in which an inmate who had become a Muslim 
sought to change his name to Muhammad Lee Kumail in order 
to reflect his religious beliefs. Although the Utah statute under 
which that inmate sought a name change is substantially simi
lar to our statute, the trial court denied the inmate's petition, 
stating, "'It is the policy of this court to deny name change 
petitions filed by persons currently incarcerated in penal insti
tutions.'" Id. at 834. On appeal, in reversing the trial court's 
decision, the Utah Supreme Court recognized that a petition 
under name change statutes should be granted unless the 
change is sought for a wrongful or fraudulent purpose. Id. That 
court also noted that other jurisdictions have held that although 
a trial court has wide discretion in matters of this type, the court 
must show some substantial reason before it is justified in
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denying a petition for a name change. The Utah Supreme Court 
held that the trial court's "'policy'" was not a substantial rea
son. See, id.; In Re Change of Name of Knight, 36 Colo. App.  
187, 537 P.2d 1085 (1975). See, also, Moskowitz v. Moskowitz, 
118 N.H. 199, 385 A.2d 120 (1978).  

In light of the language of § 25-21,271 and the above-cited 
cases, we find that the mere fact that a petitioner is an inmate is 
not a substantial reason for denying a petition for name change.  
Based upon our reading of the trial court's order, we interpret 
the language of the district court to mean that no specific reason 
was given for denying Picollo's petition. Therefore, we find that 
the district court must make findings sufficiently definitive that 
if an appeal is taken, the appellate court can determine whether 
or not Picollo's request for a name change was arbitrarily 
denied. See Matter of Mees, 465 N.W.2d 172 (N.D. 1991).  
Because proper consideration of this appeal requires considera
tion of the order and definitive findings of the district court, we 
remand this cause for definitive findings and further hearing if 
so required.  

[2] Because our analysis of the above issue has adequately dis
posed of this appeal, we do not consider Picollo's other assign
ment of error. An appellate court is not obligated to engage in an 
analysis which is not needed to adjudicate a case and controversy 
before it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994).  

CONCLUSION 
For the reasons stated above, the matter is remanded to the dis

trict court for definitive findings on Picollo's request for a legal 
name change.  

REMANDED WITH DIRECTIONS.
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IN RE INTEREST OF CLINTON G., A CHILD 

UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V.  

CLINTON G., APPELLANT.  

669 N.W.2d 467 

Filed September 23, 2003. No. A-02-l165.  

1. Juvenile Courts: Appeal and Error. Cases arising under the Nebraska Juvenile 
Code are reviewed de novo on the record, and an appellate court is required to reach 
conclusions independent of the trial court's findings.  

2. _ : . In reviewing questions of law arising under the Nebraska Juvenile Code, 

an appellate court reaches conclusions independent of the lower court's ruling.  
3. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 

Cause: Appeal and Error. A trial court's ruling on a motion to suppress, apart 
from determinations of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, is to be upheld on appeal unless 
its findings of fact are clearly erroneous.  

4. Motions to Suppress: Appeal and Error. In determining whether a trial court's find
ings on a motion to suppress are clearly erroneous, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses.  

5. Constitutional Law: Police Officers and Sheriffs: Search and Seizure. If there is 
no detention or seizure within the meaning of the Fourth Amendment to the U.S.  
Constitution, then the Fourth Amendment safeguard against an unreasonable seizure 
is not implicated in an encounter between a private citizen and a police officer.  

6. Constitutional Law: Search and Seizure. A seizure in the Fourth Amendment 
context occurs only if, in view of all of the circumstances surrounding the incident, 
a reasonable person would have believed that he or she was not free to leave.  

7. Police Officers and Sheriffs: Search and Seizure. A seizure does not occur sim
ply because a law enforcement officer approaches an individual and asks a few 
questions or requests permission to search an area, even if the officer has no rea
son to suspect the individual is involved in criminal activity, provided the officer 
does not indicate that compliance with his or her request is required.  

8. _ : . Circumstances indicative of a seizure may include the threatening 

presence of several officers, the display of a weapon by an officer, some physical 
touching of the person of a citizen, or the use of language or tone of voice indicat
ing that compliance with the officer's request might be compelled.  

9. _ : . Police-citizen encounters involving no restraint of the liberty of the 

citizen involved, but, rather, the voluntary cooperation of the citizen elicited 
through noncoercive questioning, do not rise to the level of a seizure.  

10. Search and Seizure. In order for a consent to search to be effective, it must be a 
free and unconstrained choice and not the product of a will overbome.  

11. . Voluntariness of consent to search is a question of fact to be determined 
from all the circumstances.
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Appeal from the Separate Juvenile Court of Lancaster County: 
THOMAS B. DAWSON, Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Andrea D. Snowden for appellant.  

Gary E. Lacey, Lancaster County Attorney, and Daniel D.  
Packard for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Clinton G., date of birth August 6, 1984, appeals from an 
adjudication order entered by the separate juvenile court of 
Lancaster County upon a petition alleging that Clinton had pos
sessed marijuana and drug paraphernalia. On appeal, Clinton 
challenges the juvenile court's order overruling his motion to 
suppress. Because we find that there was no unlawful seizure of 
Clinton and that he gave valid consent for a search of his person, 
we find no error by the juvenile court, and the adjudication order 
is affirmed.  

II. BACKGROUND 
On March 30, 2002, at approximately I a.m., Officer Jeff 

Bliemeister of the Lancaster County sheriff's office initiated a 
traffic stop of a vehicle Bliemeister observed being driven with
out a front license plate. Bliemeister obtained identification from 
the driver, Tony Kuligowski, as well as from the only passenger in 
the vehicle, Clinton. Bliemeister then ran license and warrant 
checks on both individuals, which checks indicated that there 
were no outstanding warrants for either, but that both had previ
ous contacts with law enforcement for possession of marijuana 
and drug paraphernalia. Bliemeister completed warning tickets 
for the lack of a front license plate, a cracked front windshield, 
and the failure of both Kuligowski and Clinton to wear seat belts.  

Bliemeister had Kuligowski exit the vehicle and then 
explained the warning tickets to Kuligowski. Bliemeister asked 
Kuligowski if he had consumed any alcohol or drugs, to which
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question Kuligowski responded in the negative. Bliemeister then 
requested consent to search Kuligowski's person for guns, 
knives, drugs, or drug paraphernalia. Kuligowski gave consent to 
a search of his person, and Bliemeister searched Kuligowski and 
discovered no contraband.  

Bliemeister then asked Clinton to exit the vehicle. Bliemeister 
asked Clinton if he had consumed any alcohol or drugs, to which 
question Clinton responded in the negative. Bliemeister then 
requested consent to search Clinton's person for guns, knives, 
drugs, or drug paraphernalia. Clinton responded, "[G]o ahead." 
When Bliemeister searched Clinton's person, he found mari
juana, a marijuana pipe, and a large amount of cash. Bliemeister 
then requested consent to search Kuligowski's vehicle, to which 
request Kuligowski responded in the negative.  

Bliemeister testified that Clinton was cooperative throughout 
this encounter, that he did not appear to be under the influence, 
and that Clinton made no furtive movements. Bliemeister fur
ther testified that he never made any threats or promises to 
Clinton, that he spoke to Clinton in a conversational tone, and 
that Clinton was free to leave at any time. Clinton similarly tes
tified that Bliemeister asked Clinton to exit the vehicle and for 
consent to search, used a normal tone of voice, and made no 
threats or promises.  

On May 1, 2002, an amended petition was filed in the juvenile 
court alleging that Clinton was a juvenile as defined by Neb. Rev.  
Stat. § 43-247(1) (Cum. Supp. 2002) and that Clinton had pos
sessed less than 1 ounce of marijuana on or about March 30. On 
August 15, Clinton filed a motion to suppress alleging that the 
evidence obtained by Bliemeister was obtained as a result of an 
illegal seizure, a warrantless search, and an ineffective consent to 
search. On September 13, a hearing was held on Clinton's motion 
to suppress. At the conclusion of the hearing, the court overruled 
the motion to suppress. After a stipulated adjudication hearing, 
the juvenile court found the allegations of the petition to be true.  
This appeal followed.  

III. ASSIGNMENT OF ERROR 
On appeal, Clinton challenges the court's overruling of his 

motion to suppress.

180



IN RE INTEREST OF CLINTON G. 181 

Cite as 12 Neb. App. 178 

IV. ANALYSIS 
1. STANDARD OF REVIEW 

[1,2] Cases arising under the Nebraska Juvenile Code are 
reviewed de novo on the record, and an appellate court is required 
to reach conclusions independent of the trial court's findings. In 
re Interest of Chad S., 263 Neb. 184, 639 N.W.2d 84 (2002). In 
reviewing questions of law arising under the Nebraska Juvenile 
Code, an appellate court reaches conclusions independent of the 
lower court's ruling. Id.  

[3,4] A trial court's ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro
neous. In re Interest ofAndre W, 256 Neb. 362, 590 N.W.2d 827 
(1999); In re Interest of Frederick C., 8 Neb. App. 343, 594 
N.W.2d 294 (1999). In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses.  
In re Interest of Frederick C., supra.  

2. OsBoRN FINDINGS 
We initially note that the juvenile court overruled Clinton's 

motion to suppress without making any findings of fact or law.  
As long ago as 1996, the Nebraska Supreme Court specifically 
held that "[h]enceforth, district courts shall articulate in writing 
or from the bench their general findings when denying or grant
ing a motion to suppress." State v. Osborn, 250 Neb. 57, 67, 547 
N.W.2d 139, 145 (1996). In that opinion, the Supreme Court 
recognized that specific findings of fact may be indispensable to 
a proper appellate review of a court's ruling on a motion to sup
press because without such findings the appellate court may not 
know whether the trial court rejected a defendant's factual con
tentions or acted on some legal basis. Because a different stan
dard of review applies to factual determinations and legal con
clusions, knowing the basis of the trial court's denial of a motion 
to suppress is important. See State v. Osborn, supra.  

Although the Supreme Court specifically referred to "district 
courts" when setting forth this mandate, we see no reason that the
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requirement to articulate findings should not apply equally to any 
trial court ruling on a motion to suppress, including a juvenile 
court acting as in the present case, and we so hold. Nonetheless, 
in the present case, there is no dispute about the factual circum
stances surrounding the search of Clinton's person, and we pro
ceed to review the legality of the search even in the absence of 
specific findings from the juvenile court. See id. (in some cases, 
review of matter can proceed in absence of specific findings).  

3. DIscussioN 

(a) Unlawful Seizure 
Clinton argues that Bliemeister was not justified in continu

ing to detain Clinton after the initial traffic stop was complete.  
Clinton alleges that detaining him after Bliemeister had given 
Kuligowski the warning citations and returned Kuligowski's 
license and registration constituted an unreasonable detention, 
because Bliemeister did not have reasonable suspicion that 
Clinton was engaged in criminal activity. Clinton argues that the 
facts of the present case are similar to the facts of State v.  
Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000). We disagree.  

In State v. Anderson, supra, the Supreme Court held that a 
Nebraska State Patrol trooper had effected an unlawful seizure 
when he had completed a traffic stop, requested consent to 
search a vehicle, been refused such consent, and then told the 
driver to remain in the car while he awaited a canine unit to walk 
around the exterior of the car. The record in State v. Anderson 
indicated that the trooper specifically testified that the driver 
was not free to leave while awaiting the canine unit. The 
Supreme Court held that under the totality of the circumstances, 
a reasonable person who had refused to give consent to a search 
of the car would not have felt free to leave after being instructed 
to await a canine unit.  

[5,6] If there is no detention or seizure within the meaning of 
the Fourth Amendment to the U.S. Constitution, then the Fourth 
Amendment safeguard against an unreasonable seizure is not 
implicated in an encounter between a private citizen and a police 
officer. State v. Anderson, supra. A seizure in the Fourth 
Amendment context occurs only if, in view of all of the circum
stances surrounding the incident, a reasonable person would
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have believed that he or she was not free to leave. State v.  
Anderson, supra.  

[7,8] A seizure does not occur simply because a law enforce
ment officer approaches an individual and asks a few questions or 
requests permission to search an area, even if the officer has no 
reason to suspect the individual is involved in criminal activity, 
provided the officer does not indicate that compliance with his or 
her request is required. Id. Circumstances indicative of a seizure 
may include the threatening presence of several officers, the dis
play of a weapon by an officer, some physical touching of the per
son of a citizen, or the use of language or tone of voice indicating 
that compliance with the officer's request might be compelled. Id.  

In the present case, the circumstances do not warrant a finding 
that a reasonable person would not have felt free to leave.  
Although the purpose of the traffic stop was arguably completed, 
there were no circumstances present in this case which are indica
tive of a seizure. The testimony is uncontradicted that there was 
only one officer, that he did not display a weapon at any time, that 
he did not physically compel cooperation, that he spoke in a con
versational tone, and that he never indicated that compliance with 
his request for Clinton to exit the vehicle or his request to search 
Clinton's person would be compelled. Clinton's own testimony 
confirms this. As such, the facts of this case are markedly differ
ent from State v. Anderson, supra, wherein a citizen specifically 
refused to grant consent to a search and was then instructed to 
remain on the scene and await the arrival of a canine unit.  

If anything, the facts of this case are more similar to the facts 
of State v. Ready, 252 Neb. 816, 565 N.W.2d 728 (1997). In that 
case, a female defendant was stopped at nighttime, off a dirt 
road, while alone in a car. After the purpose of the initial traffic 
stop was completed, the officer who made the traffic stop asked 
the defendant if she had any weapons, drugs, or anything illegal 
in her car and received consent to search both her trunk and her 
purse. This court found the consent invalid because of an illegal 
detention, but the Supreme Court reversed that finding. The 
Supreme Court found that based on the totality of the circum
stances, the noncoercive questioning of the defendant after the 
traffic stop had concluded did not constitute an illegal detention 
and did not render invalid the subsequent consent to search.
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[9] It is a longstanding principle of law in Nebraska that police
citizen encounters involving no restraint of the liberty of the citi
zen involved, but, rather, the voluntary cooperation of the citizen 
elicited through noncoercive questioning, do not rise to the level 
of a seizure. See, State v. Burdette, 259 Neb. 679, 611 N.W.2d 615 
(2000); State v. Aguirre-Rojas, 253 Neb. 477, 571 N.W.2d 
70 (1997); State v. Van Ackeren, 242 Neb. 479, 495 N.W.2d 630 
(1993); State v. Runge, 8 Neb. App. 715, 601 N.W.2d 554 (1999); 
State v. Tierney, 7 Neb. App. 469, 584 N.W.2d 461 (1998); State 
v. Chronister, 3 Neb. App. 281, 526 N.W.2d 98 (1995). Further, an 
officer need not give any warning to a citizen that he or she may 
freely refuse a request to search. State v. Aguirre-Rojas, supra.  
With respect to Clinton, the evidence in the present case indicates 
that Bliemeister approached Clinton and asked, in a conversa
tional tone, if he could search Clinton's person. There is no evi
dence of any kind of coercive conduct on the part of Bliemeister, 
and the encounter between Clinton and Bliemeister bears all the 
earmarks of voluntary cooperation.  

The appropriate question is whether a reasonable person 
would have felt free to decline Bliemeister's requests or other
wise terminate the encounter. See Florida v. Bostick, 501 U.S.  
429, 111 S. Ct. 2382, 115 L. Ed. 2d 389 (1991). We see no rea
son to conclude that a reasonable person in Clinton's position 
would not have felt free to decline the request to search, in light 
of the Supreme Court's conclusion in State v. Ready, supra, that 
a woman stopped at nighttime, on a dirt road, alone, was capa
ble of providing a voluntary consent to search.  

The record in this case does not indicate that Clinton was 
seized within the meaning of the Fourth Amendment after the 
traffic stop was complete. As such, the Fourth Amendment safe
guard against unreasonable seizures is not implicated in this 
case, and Clinton's assertions to the contrary are without merit.  
In view of the totality of the circumstances, the district court's 
decision overruling the motion to suppress was not clearly erro
neous. See State v. Ready, supra.  

(b) Consent to Search 
Clinton further asserts that the search of his person was un

lawful because it was a warrantless search and because his con
sent was not voluntarily given. Specifically, Clinton argues that
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the illegal detention tainted his consent and rendered it involun
tary. Although we have already concluded that there was not an 
illegal seizure, we will further address the voluntariness of 
Clinton's consent.  

Bliemeister's search of Clinton was a warrantless search. It is 
well settled under the Fourth Amendment that warrantless 
searches are per se unreasonable, subject to a few specifically 
established and well-delineated exceptions. State v. Tucker, 262 
Neb. 940, 636 N.W.2d 853 (2001). One of those specifically 
established exceptions is a search undertaken with consent. Id.  

[10,11] In order for a consent to search to be effective, it must 
be a free and unconstrained choice and not the product of a will 
overborne. State v. Dallmann, 260 Neb. 937, 621 N.W.2d 86 
(2000). See State v. Tucker, supra. A consent to search must be 
given voluntarily and not as the result of duress or coercion, 
whether express, implied, physical, or psychological. State v.  
Dallmann, supra. See State v. Tucker, supra. Voluntariness of 
consent to search is a question of fact to be determined from all 
the circumstances. State v. Tucker, supra.  

The record in this case indicates that Bliemeister asked 
Clinton, in a conversational tone, if Bliemeister could search 
Clinton's person. In response to this question, Clinton replied, 
"[G]o ahead." There is no evidence in the record of anything 
resembling duress or coercion, whether express, implied, physi
cal, or psychological. Clinton testified that he was never threat
ened in any manner and was not promised anything.  

We agree with the juvenile court's implicit conclusion that 
under the totality of the circumstances, Clinton's consent to 
search his person was voluntary. Nothing in the record indicates 
to the contrary. Further, Bliemeister was not required to inform 
Clinton that he had a right to refuse the request to search. See 
State v. Dallmann, supra. Clinton's assertions to the contrary are 
without merit.  

V. CONCLUSION 
We find that there was no illegal seizure. We further find 

that Clinton gave voluntary consent to the search of his per
son. Accordingly, the adjudication order of the juvenile court 
is affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, V.  

KENNETH S. JOHNSON, APPELLEE.  

669 N.W.2d 474 

Filed September 30, 2003. No. A-02-1292.  

1. Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party's 
case because only a party who has standing may invoke the jurisdiction of a court.  

2. Jurisdiction: Appeal and Error. Determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an appellate court to 
reach an independent conclusion.  

3. Juries: Prosecuting Attorneys. A prosecutor may not exercise peremptory jury 
strikes based on race or gender.  

4. Equal Protection: Juries: Discrimination. The Equal Protection Clause of the U.S.  
Constitution prohibits a defendant from engaging in purposeful race or gender dis
crimination during his or her exercise of peremptory challenges.  

Appeal from the District Court for Sarpy County: WILLIAM B.  
ZASTERA, Judge. Exception sustained.  

Tricia Freeman, Chief Deputy Sarpy County Attorney, and 
Jennifer Miralles, Senior Certified Law Student, for appellant.  

Gregory A. Pivovar for appellee.  

HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

BUCKLEY, District Judge, Retired.  
INTRODUCTION 

The State of Nebraska appeals after a jury verdict finding 
Kenneth S. Johnson guilty of criminally attempted escape and 
third degree assault. The State does not appeal the jury's verdict.  
Rather, the State takes exception to the trial court's ruling that 
the State lacked standing to challenge Johnson's use of peremp
tory challenges based on gender during jury selection. For the 
reasons set forth below, we sustain the State's exception.  

BACKGROUND 
The State charged Johnson with five counts arising out of an 

incident which occurred on December 23, 2001: first degree sex
ual assault, criminally attempted escape, resisting arrest, obstruct
ing a peace officer, and third degree assault.
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During the jury selection process, Johnson's counsel used all 
six of his statutorily permitted peremptory challenges to strike 
females from the jury. Outside the jury's presence, the State made 
a challenge to Johnson's peremptory strikes under Batson v.  
Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), 
contending that Johnson could not strike jurors on the basis of 
their gender.  

The trial court did not hold a hearing as to the rationale behind 
Johnson's peremptory strikes. Rather, the court stated that the 
State lacked standing to bring a Batson challenge.  

The trial was then held, and the jury acquitted Johnson of first 
degree sexual assault. The jury convicted Johnson of criminally 
attempted escape and third degree assault, while the charges of 
resisting arrest and obstructing a peace officer were dismissed.  

The State appeals.  

STANDARD OF REVIEW 
[1,2] Standing is a jurisdictional component of a party's case 

because only a party who has standing may invoke the jurisdic
tion of a court. Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 
(1998); Griess v. Clay Cty. Bd. of Supervisors, 11 Neb. App.  
910, 662 N.W.2d 638 (2003) (citing Cotton v. Steele, 255 Neb.  
892, 587 N.W.2d 693 (1999)); Sarpy Cty. Bd. of Comrs. v. Sarpy 
Cty. Land Reutil., 9 Neb. App. 552, 615 N.W.2d 490 (2000).  
Determination of a jurisdictional issue which does not involve a 
factual dispute is a matter of law which requires an appellate 
court to reach an independent conclusion. Griess v. Clay Cty.  
Bd. of Supervisors, supra.  

ASSIGNMENT OF ERROR 
On appeal, the State argues that the district court erred when 

it ruled that the State lacked standing to present a Batson chal
lenge to Johnson's use of peremptory challenges to exclude all 
females from the jury.  

ANALYSIS 
Under Neb. Rev. Stat. § 29-2315.01 (Reissue 1995), the State 

may request review of an adverse decision or ruling in a crimi
nal case after a final order or judgment in the criminal case has 
been entered. The purpose of this procedure is to provide an
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authoritative exposition of the law to serve as precedent in 
future cases. See State v. Detweiler, 249 Neb. 485, 544 N.W.2d 
83 (1996). The scope of such an appeal, however, is limited.  

Under Neb. Rev. Stat. § 29-2316 (Reissue 1995), the judg
ment of the court in any action taken under § 29-2315.01 shall 
not be reversed or in any manner affected when the defendant in 
the trial court has been placed legally in jeopardy, but in such 
cases, the decision of the appellate court shall determine the law 
to govern in any similar case which may be pending at the time 
the decision is rendered or which may thereafter arise in the 
state. State v. Detweiler, supra. Therefore, we do not look to 
affirm or reverse Johnson's conviction. Rather, we render this 
opinion as authoritative precedent to govern pending or subse
quent cases.  

[3,4] In Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 
L. Ed. 2d 69 (1986), the U.S. Supreme Court held that a prosecu
tor may not exercise peremptory jury strikes based on race. A 
Batson challenge subsequently became commonly used by a liti
gant to challenge allegedly discriminatory peremptory jury strikes 
by opposing counsel under any discriminatory basis, whether race 
or something else. In Georgia v. McCollum, 505 U.S. 42, 112 S.  
Ct. 2348, 120 L. Ed. 2d 33 (1992), the U.S. Supreme Court held 
that the Equal Protection Clause of the U.S. Constitution also pro
hibits a defendant from engaging in purposeful race discrimina
tion during his or her exercise of peremptory challenges.  
Furthermore, in J. E. B. v. Alabama ex rel. T B., 511 U.S. 127, 114 
S. Ct. 1419, 128 L. Ed. 2d 89 (1994), litigants are also prohibited 
from exercising peremptory jury strikes based upon gender.  
Although that case involved the prosecutor's execution of 
peremptory challenges, we are confident that the same prohibition 
applies to a defendant's use of peremptory challenges to exclude 
jurors based on gender. See, Commonwealth v. Rodriguez, 431 
Mass. 804, 731 N.E.2d 71 (2000); State v. Chevalier, 340 N.J.  
Super. 339, 774 A.2d 597 (2001); McGlohon v. State, 228 Ga.  
App. 726, 492 S.E.2d 715 (1997).  

In this case, Johnson used all of his peremptory strikes 
against female potential jurors. Thus, the State was justified in 
raising a Batson challenge to Johnson's strikes. The trial court 
was then required to ask Johnson's counsel to explain the basis
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for his strikes. Because the trial court did not do so, the trial 
court erred.  

CONCLUSION 
Given that the trial court erred when it ruled that the State 

lacks standing to present a Batson challenge to a defendant's use 
of peremptory challenges to exclude all females from a jury, we 
sustain the State's exception to the trial court's ruling.  

EXCEPTION SUSTAINED.  

STATE OF NEBRASKA, APPELLEE, V.  

LONNIE L. OBST, APPELLANT.  

STATE OF NEBRASKA, APPELLEE, V.  

TOMMY R. SPAULDING, APPELLANT.  

669 N.W.2d 688 

Filed October 14, 2003. Nos. A-02-764, A-02-1297, A-02-1298.  

1. Pleas: Words and Phrases. The terms "no contest" and "nolo contendere" have the 
same meaning, with no difference in their connotation, and both terms are regularly 
used to convey the same concept.  

2. Courts: Pleas: Judgments: Appeal and Error. A trial court is afforded discretion 
in deciding whether to accept guilty pleas, and an appellate court will reverse the trial 
court's determination only in case of an abuse of discretion.  

3. Appeal and Error. An appellate court always reserves the right to note plain error 
which was not complained of at trial.  

4. Sentences: Appeal and Error. An appellate court will not disturb sentences within 
statutory limits, unless the district court abused its discretion in establishing the 
sentences.  

5. Trial: Pleas. In order to support a finding that a plea of guilty or nolo contendere has 
been entered freely, intelligently, voluntarily, and understandingly, the court must (1) 
inform the defendant concerning (a) the nature of the charge, (b) the right to assistance 
of counsel, (c) the right to confront witnesses against the defendant, (d) the right to a 
jury trial, and (e) the privilege against self-incrimination; and (2) examine the defend
ant to determine that he or she understands the foregoing.  

6. Trial: Pleas: Convictions: Appeal and Error. It is plain error for a trial judge to 
accept a criminal defendant's guilty plea without an affirmative showing that it was 
intelligent and voluntary, and a conviction must be set aside if it is a result of an 
invalid plea.  

7. Pleas. Notwithstanding the rule limiting the effect of a plea of no contest on subse
quent proceedings, the effect of a plea of no contest in the case wherein it is made is
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clearly the same as that of a plea of guilty; that is, the court finds the defendant guilty 
of the crime to which the plea was made.  

8. Trial: Pleas: Waiver: Self-Incrimination: Appeal and Error. If the trial court erred 
by incorrectly advising the defendants of the effect of a waiver of their right against 
self-incrimination by a plea of no contest and if that error prejudiced the defendants, 
the error is one an appellate court should notice as plain error.  

9. Trial: Pleas: Waiver: Self-Incrimination. A defendant must be informed, before 
entering a valid guilty or nolo contendere plea, that such a plea waives his or her priv
ilege against self-incrimination.  

10. Pleas. For practical purposes, a plea of nolo contendere is a plea of guilty, or the 
functional or substantive equivalent of such a plea. In other words, a plea of nolo 
contendere has the same effect as a plea of guilty with regard to the case in which it 
is entered.  

11. _. The difference between a plea of nolo contendere and a plea of guilty appears 
simply to be that while the latter is a confession or admission of guilt binding the 
accused in other proceedings, the former has no effect beyond the particular case.  

12. Trial: Pleas: Appeal and Error. When there is a failure of a trial court to correctly 
advise on a constitutional right prior to a plea of guilty or no contest, the plea will not 
be set aside on the basis of this error when the error did not prejudice the defendant.  

13. Pleas: Waiver: Self-Incrimination. The effect of a plea of no contest is to waive the 
privilege against self-incrimination for the purpose of that case.  

14. Records: Pleas: Appeal and Error. When the record affirmatively shows that an 
error in advising the defendant of the effect of a plea was not prejudicial to the defend
ant, the plea need not be set aside.  

Appeals from the District Court for Hall County: TERESA K.  
LUTHER, Judge. Affirmed.  

Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellants.  

Jon Bruning, Attorney General, Susan J. Gustafson, and 
Kevin J. Slimp for appellee.  

HANNON, INBODY, and MOORE, Judges.  

HANNON, Judge.  
These three cases are combined for the purpose of this opinion 

because the principal issues in each case are the same, namely 
whether a defendant's plea of nolo contendere is properly accepted 
when the defendant is advised of his or her right against self
incrimination but not that the plea of nolo contendere waives that 
right, and if it is not, whether such an advisement prejudiced the 
defendant. We conclude that the failure to advise that a no contest
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plea waives the right against self-incrimination is improper, but 
that under the procedure used by the trial court in these cases, nei
ther defendant was prejudiced. We also conclude that the other 
issues assigned are not well taken. We therefore affirm.  

[1] Because no oral argument is allowed after a defendant 
enters a plea of no contest, the cases were submitted on the briefs.  
See Neb. Ct. R. of Prac. 11E(5)a (rev. 2000). In this opinion, we 
use both the term "nolo contendere" and the term "no contest." 
Nebraska statutes allowing the plea use the term "nolo con
tendere." See Neb. Rev. Stat. §§ 29-1819 through 29-1819.03 
(Reissue 1995 & Cum. Supp. 2002). In the trial court, the term 
"no contest" was used. We use both terms interchangeably. We do 
so because the terms "no contest" and "nolo contendere" have the 
same meaning, with no difference in their connotation, and both 
terms are regularly used to convey the same concept. See, Black's 
Law Dictionary 1069, 1070 (7th ed. 1999); 21 Am. Jur. 2d 
Criminal Law § 726 (1998); 22 C.J.S. Criminal Law §§ 389 and 
398 (1989).  

In case No. A-02-1297, Tommy R. Spaulding was charged by 
information with unlawful possession of a controlled substance, 
marijuana, with intent to distribute, a Class III felony in viola
tion of Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 2002), based 
upon events occurring on or about October 7, 2001. In case No.  
A-02-1298, Spaulding was charged by a separate information 
with unlawful possession of a controlled substance with intent 
to distribute, a Class III felony in violation of § 28-416(1)(a), 
and distribution or possession of marijuana without affixing a 
drug tax stamp, a Class IV felony in violation of Neb. Rev. Stat.  
§ 77-4309 (Reissue 1996), based upon events occurring on or 
about December 6.  

Spaulding was arraigned in case No. A-02-1297 on March 12, 
2002, and in case No. A-02-1298 on April 30. Except for the point 
discussed below, at both arraignments, the judge thoroughly and 
correctly advised him of his rights. Spaulding does not claim oth
erwise. He was also advised of the effects of the various pleas, 
and that advisement was virtually the same as a subsequent 
advisement given at a rearraignment when he entered the plea at 
issue. At each initial arraignment, after being told his rights and 
in response to an inquiry by the court, Spaulding replied that he
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did not have any questions about his rights or possible pleas and 
then pled not guilty.  

A rearraignment was held on July 2, 2002, in both cases.  
Upon the judge's request, Spaulding's counsel informed the 
judge that in accordance with a plea agreement, Spaulding 
would plead guilty or no contest to both charges and the prose
cution would recommend concurrent sentences. (Later, it was 
clarified that the no drug tax stamp charge would be dismissed, 
and it was.) Spaulding was again correctly advised of his rights.  
The judge then said: 

In a while, the charges against you will be explained to you.  
At that time, you will be asked to enter a plea of guilty, not 
guilty, not responsible by reason of insanity, nolo con
tendere or no contest, or stand mute and the Court will enter 
a plea of not guilty for you. If you enter a plea of not guilty, 
your matter will be scheduled for a jury trial.  

If you enter a plea of guilty, be advised that you are giv
ing up all the rights I just explained to you except you still 
retain your right to have an attorney and to have an appeal.  
You will also be saying that the allegations against you 
are true.  

If you enter a plea of no contest, be advised that you are 
giving up the right to confront witnesses against you, the 
right to require witnesses to be present on your behalf at 
any hearing or trial and the right to a jury trial. If you plead 
no contest, the Court will call upon the State to present evi
dence in the form of a statement, and you will not contest 
what they are saying.  

If the Court accepts that and finds it sufficient, the Court 
will find you guilty beyond a reasonable doubt, enter a 
judgment of conviction, gather information for sentencing, 
and then sentence you as provided by law.  

Do you understand what your possible pleas can be in 
this matter? 

Spaulding answered, "Yes." 
The no drug tax stamp charge was dismissed, and the court 

advised Spaulding of the crimes for which he was charged and the 
possible penalties. Spaulding then formally entered a plea of no
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contest to both charges. The judge then asked, "Do you under
stand that by pleading no contest, you are giving up all the rights I 
just explained to you with regard to a no-contest plea?" Spaulding 
replied, "Yes." The judge inquired of Spaulding whether the pleas 
were knowingly, intelligently, and voluntarily made and of 
Spaulding's attorney whether the pleas were consistent with the 
informations charging Spaulding, and Spaulding and his attorney 
answered the questions in the affirmative. A factual basis was 
obtained. The judge stated the plea agreement and asked 
Spaulding whether it was correct and whether he understood that 
the judge did not have to follow the plea agreement, and 
Spaulding twice answered, "Yes." The judge made the necessary 
findings, and the proceeding was concluded. Spaulding received a 
sentence of 3 to 5 years' imprisonment on each count, with the 
sentences to run concurrently with each other.  

On February 19, 2002, Lonnie L. Obst was charged by infor
mation with count I, second degree assault, a Class IIIA felony 
in violation of Neb. Rev. Stat. § 28-309(1) (Cum. Supp. 2002); 
count II, use of a deadly weapon to commit a felony, a Class III 
felony in violation of Neb. Rev. Stat. § 28-1205(1) (Reissue 
1995); and count III, being a habitual criminal, under Neb. Rev.  
Stat. § 29-2221(1) (Reissue 1995). On that same date, he was 
advised of his rights, including the effect of a guilty plea but not 
the effect of a no contest plea. On February 26, Obst was advised 
of his rights in a group arraignment, again including the effect of 
a guilty plea but not that of a no contest plea. He was advised of 
the charges against him and pled not guilty at that time.  

Obst was rearraigned on April 8, 2002. The charge was 
amended, and he was again advised of his rights. The judge 
then stated: 

If you enter a plea of guilty, be advised that you are giv
ing up all the previous rights the Court has explained to 
you except for your right to an attorney, and you will be 
admitting the truth of the charges against you. . . .  

If you enter a plea of no contest, you are giving up the 
right to be confronted by witnesses against you, the right 
to require witnesses to be present at any hearing or trial 
and to have them testify on your behalf, and the right to a 
jury trial. By [your] pleading no contest, the Court will call
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upon the State to present evidence in the form of a state
ment, and by your plea of no contest you are stating that 
you will not be contesting the truthfulness of that state
ment. If the statement is sufficient, the Court will find you 
guilty beyond a reasonable doubt, enter a judgment of con
viction, gather information for sentencing, and sentence 
you as provided by law.  

The judge asked Obst whether he had questions about his 
possible pleas, and Obst said that he did not. A plea agreement 
which provided for a plea of no contest to count I and a sentence 
enhanced by the habitual criminal charge, in exchange for the 
dismissal of count II and other unrelated charges, was stated.  
The court explained the charges and penalties to Obst, and Obst 
entered a plea of no contest to count I, second degree assault.  
The prosecutor recited the factual basis for the charge. The 
judge accepted Obst's plea of no contest, made the required 
findings, and found him guilty of count I. The court next 
addressed the habitual criminal charge. A stipulation for three 
previous convictions was entered into, and upon inquiry, Obst 
agreed with the stipulation. The court found Obst to be a habit
ual criminal and stated that his sentence for count I would be 
enhanced accordingly.  

On May 24, 2002, Obst filed a motion to withdraw his no 
contest plea of April 8, stating that it had not been knowingly, 
voluntarily, or intelligently made and that fair and just reason 
existed to allow the withdrawal. At the evidentiary hearing on 
that motion, the stated reasons supporting the motion were 
Obst's mental, emotional, and intellectual problems and his 
claim of not being able to understand the time he would spend 
in prison under the plea. The adequacy of the judge's preplea 
advisement of Obst was not mentioned. The court denied Obst's 
motion and sentenced him to 10 to 15 years' imprisonment, with 
credit for 172 days served.  

ASSIGNMENTS OF ERROR 
Spaulding alleges that the trial court erred in (1) finding that his 

no contest pleas and waiver of his right against self-incrimination 
were made knowingly, voluntarily, and intelligently and (2) 
imposing excessive sentences.
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Obst alleges, restated, that the trial court erred in (1) finding 
that his no contest plea was made knowingly, voluntarily, and 
intelligently; (2) finding that his waiver of his right against self
incrimination and his right of confrontation was made know
ingly, voluntarily, and intelligently; (3) finding that his stipula
tion to the prior convictions was sufficient to enhance his 
sentence under the habitual criminal statutes when he had not 
stipulated that the prior convictions were counseled; and (4) 
imposing an excessive sentence.  

STANDARD OF REVIEW 
[2] A trial court is afforded discretion in deciding whether to 

accept guilty pleas, and an appellate court will reverse the trial 
court's determination only in case of an abuse of discretion.  
State v. Paul, 256 Neb. 669, 592 N.W.2d 148 (1999). An abuse 
of discretion takes place when the sentencing court's reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. Id.  

[3] An appellate court always reserves the right to note plain 
error which was not complained of at trial. State v. Davlin, 263 
Neb. 283, 639 N.W.2d 631 (2002). Plain error exists where there 
is error, plainly evident from the record but not complained of at 
trial, which prejudicially affects a substantial right of a litigant 
and is of such a nature that to leave it uncorrected would cause 
a miscarriage of justice or result in damage to the integrity, rep
utation, and fairness of the judicial process. Id.  

[4] An appellate court will not disturb sentences within statu
tory limits, unless the district court abused its discretion in 
establishing the sentences. State v. Leonor, 263 Neb. 86, 638 
N.W.2d 798 (2002).  

ANALYSIS 
[5] In order to support a finding that a plea of guilty or nolo 

contendere has been entered freely, intelligently, voluntarily, and 
understandingly, the court must (1) inform the defendant con
cerning (a) the nature of the charge, (b) the right to assistance of 
counsel, (c) the right to confront witnesses against the defendant, 
(d) the right to a jury trial, and (e) the privilege against self
incrimination; and (2) examine the defendant to determine that he
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or she understands the foregoing. State v. Irish, 223 Neb. 814, 394 
N.W.2d 879 (1986). Additionally, the record must establish that 
(1) there is a factual basis for the plea and (2) the defendant knew 
the range of penalties for the crime with which he or she is 
charged. Id.  

The defendants argue that they did not knowingly, voluntar
ily, and intelligently waive their respective privileges against 
self-incrimination and that therefore, their pleas were invalid.  
We have not quoted or attempted to summarize the full advise
ments of rights the court gave the defendants. We have done so 
only for the statements touching upon the effect of a no contest 
plea on a defendant's right against self-incrimination. We 
observe that except for this one issue, the advisements were as 
thorough and correct as any we have seen. The defendants do 
not argue otherwise.  

Both defendants were clearly correctly advised of their right 
against self-incrimination. The only issue is whether they were 
correctly advised on whether the plea of no contest waived that 
right. On the issue common to all the cases herein, two questions 
we are faced with considering are (1) whether by pleading no 
contest, a defendant waives the right against self-incrimination, 
and (2) whether a judge must advise a defendant to that effect.  
Since neither defendant raised these questions in the trial court, 
a third question is whether we should notice the issue as plain 
error. In order to determine whether we should consider the first 
two questions at all, we will first consider the third question.  

[6] With regard to the validity of a plea of guilty, the basic 
rule is as follows: 

It is plain error for a trial judge to accept a criminal 
defendant's guilty plea without an affirmative showing 
that it was intelligent and voluntary, State v. Dodson, 250 
Neb. 584, 550 N.W.2d 347 (1996)[, overruled on other 
grounds, State v. Paul, 256 Neb. 669, 592 N.W.2d 148 
(1999)]; Sullivan v. State, [636 A.2d 931 (Del. 1994)], 
and a conviction must be set aside if it is the result of an 
invalid plea, State v. Ziemba, 216 Neb. 612, 346 N.W.2d 
208 (1984); State v. Tweedy, 209 Neb. 649, 309 N.W.2d 
94 (1981).  

State v. Hays, 253 Neb. 467, 475, 570 N.W.2d 823, 829 (1997).
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[7,8] We do not find that rule applied to a case where the 
defendant pled no contest, but the rule has been applied to a case 
where the defendant was not correctly advised on the effect of a 
plea of guilty. See State v. Hays, supra. Notwithstanding the rule 
limiting the effect of a plea of no contest on subsequent pro
ceedings, the effect of a plea of no contest in the case wherein it 
is made is clearly the same as that of a plea of guilty; that is, the 
court finds the defendant guilty of the crime to which the plea 
was made. Therefore, we conclude that if the trial court erred by 
incorrectly advising the defendants of the effect of a waiver of 
their right against self-incrimination by a plea of no contest and 
if that error prejudiced the defendants, the error is one we should 
notice as plain error.  

In the conclusion portion of the Hays opinion, the court said: 
[A] guilty plea is valid only if the record affirmatively shows 
that a defendant understands that by pleading guilty he 
waives his right to confront witnesses against him, his right 
to a jury trial, and his privilege against self-incrimination, or 
otherwise affirmatively shows an express waiver of said 
rights.  

253 Neb. at 476, 570 N.W.2d at 829.  
A fair reading of the advisements the trial judge gave in the 

instant cases shows that the judge did not intend to advise the 
defendants that they were waiving their right against self
incrimination by pleading no contest. The State argues that in 
giving the advisements to the defendants which it did, the trial 
court was recognizing the distinction between guilty pleas and 
pleas of no contest. The State argues that by pleading no contest, 
a defendant makes no admission of guilt and therefore does not 
waive the right against self-incrimination. We understand that 
the nature of the no contest plea can give rise to the notion that 
a defendant does not waive that right by so pleading. Alas, after 
considerable research, we have concluded that this notion is 
wrong. We find that in respect to a waiver of constitutional 
rights, neither the Nebraska Supreme Court nor any other 
authority makes any such distinction.  

[9,10] One authority states: "The fact that a guilty or nolo 
contendere plea constitutes a waiver of certain constitutional 
rights by the defendant is among the consequences of entry of a
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plea of guilty that must be understood by the defendant prior to 
entry of a valid guilty plea." 21 Am. Jur. 2d Criminal Law § 670 
at 668 (1998). In a latter section, that authority states, "It has 
been held that a defendant must be informed, before entering a 
valid guilty or nolo contendere plea, that such a plea waives his 
or her privilege against self-incrimination." Id., § 672 at 669.  
For that proposition, the authority cites six cases, including 
State v. Dodson, 250 Neb. 584, 550 N.W.2d 347 (1996), over
ruled on other grounds, State v. Paul, 256 Neb. 669, 592 N.W.2d 
148 (1999). None of the cases cited involved a no contest plea.  
We find no case which on its facts holds that a defendant either 
does or does not waive his or her right against self-incrimination 
by entering a no contest plea. The above position is perhaps 
explained by a latter section of the same authority: 

It has been held that, for practical purposes, a plea of 
nolo contendere is a plea of guilty, or the functional or sub
stantive equivalent of such a plea. In other words, a plea of 
nolo contendere has the same effect as a plea of guilty with 
regard to the case in which it is entered ....  

21 Am. Jur. 2d, supra, § 728 at 703. In that section, we find no 
suggestion that there is a difference between the constitutional 
rights waived by a defendant by a no contest plea and those so 
waived by a guilty plea.  

[11] In 22 C.J.S. Criminal Law § 399 at 469 (1989), we find 
the statement, "The difference between the plea of nolo con
tendere and a plea of guilty appears simply to be that, while the 
latter is a confession or admission of guilt binding [the] accused 
in other proceedings, the former has no effect beyond the par
ticular case." In 22 C.J.S, supra, §§ 400 through 407, the record 
and the advisements by the court needed to support the neces
sary and required finding that such a plea is voluntary are dis
cussed, and that discussion makes no distinction between the 
two pleas in regard to the necessary advisements.  

The treatment in this area by the ABA Standards for Criminal 
Justice (2d ed. 1980 & Supp. 1986) throws some light on the 
subject. In Standard 14-1.4, that work makes no distinction 
between a nolo contendere plea and a guilty plea. In the com
mentary on "Determining accuracy of plea" of Standard 14-1.6 
at 14-35, the work states that it disagrees with the federal rules
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of criminal procedure, which do not require a factual basis in the 
event of a nolo contendere plea, but goes on to state: "In estab
lishing a factual basis for the nolo [contendere] plea, the court 
presumably would refrain from interrogating the defendant per
sonally, lest the nolo [contendere] plea become even more sim
ilar to the guilty plea. Methods of establishing a factual basis are 
discussed below." We find no discussion that recognizes that this 
problem in any way changes the advisement that a judge should 
make to a defendant about to plead nolo contendere. All of this 
leads us to the conclusion that the Nebraska Supreme Court 
meant what it said when it stated: 

To support a finding that a plea of guilty or nolo con
tendere has been voluntarily and intelligently made, 

"1. The court must 
"a. inform the defendant concerning (1) the nature of the 

charge; (2) the right to assistance of counsel; (3) the right 
to confront witnesses against the defendant; (4) the right to 
a jury trial; and (5) the privilege against self-incrimination 

(Emphasis supplied.) State v. Hays, 253 Neb. 467, 471-72, 570 
N.W.2d 823, 827 (1997), quoting State v. Irish, 223 Neb. 814, 
394 N.W.2d 879 (1986).  

[12] The State argues that the defendants are required to make 
a showing that they were prejudiced by the court's omission. In 
support of that argument, it cites State v. Paul, 256 Neb. 669, 592 
N.W.2d 148 (1999), for the proposition that the Nebraska 
Supreme Court requires a showing of prejudice by a criminal 
defendant alleging that he or she was improperly advised before 
entering a plea of guilty or no contest. In Paul, the defendant was 
correctly advised except that through omission, the judge did not 
advise him of his right to counsel at sentencing after he pled 
guilty. He did not have counsel when he was sentenced. This fail
ure was held not to have been prejudicial with respect to the 
acceptance of the defendant's guilty plea, but prejudicial to the 
extent that he did not have counsel at sentencing. The defendant's 
request to have his plea set aside was denied, but the cause was 
remanded for resentencing after the defendant was advised of his 
right to have counsel at sentencing. Id. The Paul court thus over
ruled State v. Dodson, 250 Neb. 584, 550 N.W.2d 347 (1996), but
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not the holding therein that inaccurately instructing a criminal 
defendant regarding the constitutional right to counsel renders a 
guilty plea invalid and constitutes plain error. In Dodson, the 
majority held that the lack of prejudice was not a ground for 
overlooking the error, and three judges dissented. We read Paul 
to hold that even when there is a failure of a trial court to cor
rectly advise on a constitutional right prior to a plea of guilty or 
no contest, the plea will not be set aside on the basis of this error 
when the error did not prejudice the defendant.  

In State v. Dupsky, 10 Neb. App. 650, 635 N.W.2d 539 
(2001), this court set aside a plea-based conviction when a 
defendant had pled no contest, because the defendant had not 
been correctly advised of his right against self-incrimination. In 
Dupsky, the court had mentioned the defendant's right against 
self-incrimination only in connection with questions the judge 
was about to ask him. He was not otherwise correctly advised of 
his right against self-incrimination, particularly at any trial. In 
Dupsky, we did not consider whether the defendant was preju
diced by the incorrect advisement. However, as noted above, the 
record showed that the court did not correctly advise the defend
ant of his privilege against self-incrimination. The record did 
not show that the defendant in that case had not been prejudiced, 
and the only way the error could be corrected was to start with 
a rearraignment and a correct advisement on the right against 
self-incrimination.  

[13,14] In the cases at hand, the record shows that the 
defendants were correctly advised about their right against self
incrimination, and the only error was in not advising them that 
by pleading no contest, they were waiving that right. One of the 
reasons why we are convinced that the trial judge thought the 
advisement on the effect of the no contest plea was correct is 
the fact that the judge carefully avoided asking either of the 
defendants any questions which might tend to incriminate 
them. The judge did ask Obst whether he stipulated to certain 
convictions that the State was using to enhance the sentence for 
the charge to which he pled no contest, but that was part of the 
plea bargain. Therefore, while the defendants were incorrectly 
advised of the effect of their pleas of no contest in the proceed
ings in which the pleas were made, because the effect of these
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pleas was to allow the defendants to be found guilty of a crime, 
they were in fact otherwise allowed to remain silent in those 
proceedings. They were correctly advised as to what could and 
did happen as a result of their pleas; that is, they were told that 
they would be found guilty. The error was one of form, not sub
stance. It appears that maybe a judge who has correctly advised 
a defendant that a plea of no contest waives the right against 
self-incrimination could ask the defendant questions to estab
lish a factual basis, but that practice is usually not followed.  
Perhaps a more correct advisement in a case where a plea of no 
contest is being considered would be for the judge to tell the 
defendant that the effect of a plea of no contest is to waive the 
privilege against self-incrimination for the purpose of that case.  
However, we can think of no prejudice that resulted from the 
advisement given in these cases. While it would be plain error 
for a trial court to accept a criminal defendant's guilty plea 
without an affirmative showing that it was intelligently and vol
untarily made, see State v. Hays, 253 Neb. 467, 570 N.W.2d 823 
(1997), at least when the record affirmatively shows that an 
error in advising the defendant of the effect of a plea was not 
prejudicial to the defendant, the plea need not be set aside, 
State v. Paul, 256 Neb. 669, 592 N.W.2d 148 (1999). We there
fore conclude that the trial court's advisement does not justify 
setting the plea-based convictions of these defendants aside.  

Obst additionally assigns error to the trial court's finding that 
his prior convictions were sufficient to enhance the sentence for 
the crime to which he pled no contest, when he did not stipulate 
that said prior convictions were counseled. This error is simply 
based upon an erroneous reading of the record. It was stipulated 
that the convictions were counseled.  

Obst further claims that the trial court erred in not advising 
him that his no contest plea waived his right "to the confrontation 
of adverse witnesses." Brief for appellant at 9. He was advised 
more than once on the subject of this right, as follows: 

You have the right to confront all witnesses against you.  
That is, to see, hear, question and cross-examine those wit
nesses who may testify against you at hearing or trial.  

You have the right to require witnesses to be present at 
any hearing or trial and to have them testify on your behalf.



12 NEBRASKA APPELLATE REPORTS

The court advised Obst that by entering a no contest plea, "you 
are giving up the right to be confronted by witnesses against you 
[and] the right to require witnesses to be present at any hearing 
or trial and to have them testify on your behalf." In his reply 
brief, Obst seeks to distinguish the right to confront witnesses 
from the right to be confronted by them at any trial. We conclude 
that this assignment of error is without merit, as the court's 
advisement on the subject was full and complete.  

Both defendants also allege that their sentences were exces
sive. Obst argues that the habitual criminal statutes under which 
he was sentenced are unconstitutional. This court has no author
ity to consider the unconstitutionality of a statute. Neb. Rev. Stat.  
§ 24-1106 (Reissue 1995); Neb. Const. art. V, § 2. The sentence 
imposed on a defendant will not be disturbed in the absence of 
an abuse of discretion. See State v. Leonor, 263 Neb. 86, 638 
N.W.2d 798 (2002). We have studied Obst's argument and the 
facts he asserts as the basis for a lower sentence and fail to find 
any abuse of discretion; nor do we find an abuse of discretion in 
the sentences imposed on Spaulding.  

CONCLUSION 
Finding no prejudicial error in the advisements given before 

the defendants' pleas of no contest and no abuse of discretion in 
any of the sentences, we affirm.  

AFFIRMED.  

IN RE CONSERVATORSHIP OF H. COOPER HANSON III, DECEASED.  

MARGARET HANSON, CONSERVATOR, APPELLANT, V.  

AMY LOHRBERG PECK ET AL., APPELLEES.  

670 N.W.2d 460 

Filed October 14, 2003. No. A-02-1241.  

1. Decedents' Estates: Appeal and Error. An appellate court reviews probate cases for 
error appearing on the record made in the county court.  

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.
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3. Guardians and Conservators: Property. Conservators serve as fiduciaries for per
sons who are unable to manage their own affairs. As fiduciaries, conservators are held 
to a higher standard of care than they would apply in handling their own property.  

Appeal from the County Court for Washington County: C.  
MATTHEW SAMUELSON, Judge. Affirmed in part, and in part 
reversed and remanded with directions.  

Gregory P. Drew for appellant.  

Denise E. Frost, of Johnson & Mock, for appellees Amy 
Lohrberg Peck, John Lohrberg, M.D., and Jonathan Hanson.  

James B. Respeliers, of Respeliers & Harmon, P.C., for 
appellee Great Western Bank.  

IRWIN, Chief Judge, and SIEVERs and MOORE, Judges.  

SIEVERS, Judge.  
Margaret Hanson appeals from the order of the county court 

for Washington County, Nebraska, which required her to pay 
$24,800, the amount she had paid herself out of conservatorship 
funds without court approval, to Great Western Bank, the per
sonal representative of the estate of H. Cooper Hanson III, 
Margaret's deceased husband.  

FACTUAL BACKGROUND 
Margaret married Cooper on May 27, 1995. It was the second 

marriage for both. From their first marriages, Cooper had a son 
and daughter, Jonathan Hanson and Jenna Hanson, who lived 
with his ex-wife, and Margaret had a daughter, Jennifer Beck, 
who lived with her. Cooper moved into Margaret's home.  

In 1995, Cooper underwent medical testing to diagnose a per
sistent limp. In July 1996, Cooper was diagnosed with amyo
trophic lateral sclerosis (also known as ALS or Lou Gehrig's 
disease).  

In August 1996, Jennifer left home for college. On November 
27, Cooper's ex-wife unexpectedly died, and Jonathan, age 14, 
and Jenna, age 8, subsequently moved in with Cooper and 
Margaret. In February 1997, Cooper and Margaret purchased a 
different home for themselves, Jonathan, and Jenna, which was 
handicapped-accessible. The new home was paid for in part by
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applying the proceeds from the sale of Margaret's home, in 
which she and Cooper had previously lived.  

Cooper's physical health deteriorated steadily. By November 
1997, Cooper had suffered a serious fall, and by January 1998, 
he had voluntarily quit driving. At the time, both Cooper and 
Margaret were working in the Omaha area, so Margaret drove 
Cooper to his job at the Douglas County Bank in Bellevue and 
then drove to her job at a jewelry store in Omaha. This arrange
ment continued for about a year. Cooper's condition continued 
to worsen, and by January 1999, he required a feeding tube.  

In March 2000, Cooper resigned from his job because he had 
undergone a tracheotomy to aid respiration. The tracheotomy 
required ongoing maintenance which Cooper could not perform.  
Margaret ceased working at the jewelry store and took a part-time 
real estate position in Blair. Cooper began receiving in-home 
nursing care 2 to 3 days per week. After he stopped working 
because of his physical disability, Cooper became eligible to 
receive Social Security benefits. In order for Cooper to receive the 
benefits, however, a conservator had to be appointed for him. On 
April 19, Margaret was appointed temporary conservator, and the 
appointment was made permanent on June 22. Cooper died on 
January 19, 2001.  

Prior to their marriage, Cooper and Margaret entered into an 
agreement according to which Cooper would give Margaret a 
certain amount of money each month toward household and 
other expenses. The agreement was never put into writing, and 
the only people with knowledge of the details of the arrangement 
were Cooper and Margaret themselves. Nevertheless, the evi
dence shows that the monthly payments were made during the 
marriage and up to the time of the conservatorship. In late 1998, 
Cooper authorized bank transfers of $1,950 per month from his 
personal account to Margaret's personal account. In January 
2000, the transfers increased to approximately $2,500 per month.  
The increase was apparently due to Cooper's increasing need for 
care and Margaret's resulting decrease in work hours so that she 
could stay home and provide such care, which correspondingly 
decreased her income.  

After the conservatorship was established in April 2000, and 
until Cooper's death in January 2001, Margaret, as conservator,
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continued to make payments to herself of approximately $2,500 
per month out of conservatorship funds, for which a separate 
checking account had been established. During this time, she 
was also paying all of the household expenses, including the 
mortgage, out of conservatorship funds.  

PROCEDURAL BACKGROUND 
After Cooper's death, Margaret petitioned the county court for 

Washington County for approval of her final accounting, termi
nation of the conservatorship, and her discharge as conservator 
for Cooper. Objections to the proposed accounting were filed by 
Great Western Bank, Jonathan individually, and Amy Lohrberg 
Peck and John Lohrberg, M.D., the guardians of Jenna. After a 
hearing on the objections, the trial court ordered Margaret to pay 
$24,800, the amount which she had paid herself from conserva
torship funds without prior court approval. The payment was to 
be made to Great Western Bank. The trial court emphasized that 
the basis for its order was not any wrongful use of or nefarious 
purpose for the money on Margaret's part, but simply that court 
approval had not been secured. Margaret's motion for a new trial 
was overruled, and Margaret then appealed to this court.  

ASSIGNMENT OF ERROR 
Margaret alleges that the trial court erred in "surcharging" her 

as conservator the sum of $24,800, which she had previously 
transferred to herself. She does not contest the amount per se, 
only whether she should be required to make the payment.  

STANDARD OF REVIEW 
[1,21 An appellate court reviews probate cases for error 

appearing on the record made in the county court. In re Estate 
of Mecello, 262 Neb. 493, 633 N.W.2d 892 (2001). When 
reviewing a judgment for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Id. When reviewing questions of law, 
an appellate court has an obligation to resolve the questions 
independently of the conclusion reached by the trial court. In re 
Guardianship & Conservatorship of Donley, 262 Neb. 282, 631 
N.W.2d 839 (2001).
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ANALYSIS 
Neb. Rev. Stat. § 30-2653(c)(20) (Reissue 1995) allows com

pensation to be paid to the conservator. However, the court, in its 
letters of appointment, may limit the § 30-2653 powers of a con
servator. Neb. Rev. Stat. § 30-2655 (Reissue 1995). The trial 
court found that Margaret paid herself from conservatorship 
funds in violation of her letters of conservatorship, which stated 
that "without prior Order of the Court: You shall not pay yourself 
or your attorney compensation from the assets or income of 
[Cooper]." (Emphasis supplied.) However, Black's Law 
Dictionary 277 (7th ed. 1999) defines compensation as "[r]emu
neration and other benefits received in return for services ren
dered; esp., salary or wages." And, the prohibition must be read 
in context; court approval was also required for compensation of 
Margaret's attorney. Thus, it is not just any payment, but money 
for a specific purpose-compensation, meaning in this case pay
ment for services rendered as conservator or attorney-that was 
prohibited. Obviously, if the court wanted to prohibit all transfer 
to Margaret of Cooper's funds-regardless of purpose-such a 
prohibition could have been easily written into the letters of con
servatorship. All of the evidence shows that the $2,500 payments 
were not for services Margaret rendered as conservator, but were 
merely a continuation of an agreement between husband and 
wife which Margaret continued effectuating until Cooper's 
death. Admittedly, Margaret was providing increasing levels of 
care and working less outside the home, but this was work or ser
vices as a wife to her husband, not as a conservator. As conser
vator, she managed money and made decisions for Cooper, and 
there is no evidence that the $2,500 per month payments were for 
these tasks. Thus, we find that the trial court erred in finding that 
Margaret paid herself "'compensation'" from conservatorship 
funds. The only question that remains is whether Margaret's pay
ments to herself from conservatorship funds conformed to the 
"prudent person" standard of care.  

[3] Conservators serve as fiduciaries for persons who are 
unable to manage their own affairs. As fiduciaries, conservators 
are held to a higher standard of care than they would apply in 
handling their own property. See In re Conservatorship of Estate 
of Martin, 228 Neb. 103, 421 N.W.2d 463 (1988). Specifically,
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they have a duty to exercise the caution of a prudent person deal
ing with the property of another. See id. The evidence shows that 
Cooper and Margaret's household expenses increased due to a 
number of factors that were unanticipated at the time of their 
marriage: First, Jonathan and Jenna came to live with Cooper and 
Margaret after the untimely death of Cooper's ex-wife. Second, 
Cooper's diagnosis of ALS led to the need for a handicapped
accessible home. Finally, as Cooper's health deteriorated, his 
needs for care became extreme. After discussions between 
Cooper and Margaret regarding Cooper's deteriorating health, 
his increased need for care, and Margaret's decreasing her work 
hours to provide such care, Cooper himself had increased the 
monthly payments to Margaret. The increased payments began 
before the conservatorship was established. After the conserva
torship was established, Margaret continued to effectuate the 
agreement that Cooper and she had previously made. The evi
dence indicates that had he been able, Cooper would have con
tinued making these payments to Margaret himself. Therefore, 
there is no showing that the $2,500 monthly payments violated 
the prudent person standard.  

CONCLUSION 
For the reasons stated above, we find that the trial court erred 

in ordering Margaret to pay $24,800 to Great Western Bank, and 
we reverse the trial court's order to that extent and effect.  

The trial court ordered Margaret to remit any remaining bal
ance that was being held as conservatorship proceeds to Great 
Western Bank. We affirm this part of the order.  

We note that the trial court, as far as we read the order, did not 
discharge Margaret as conservator and did not terminate the 
conservatorship. We remand the cause so that a discharge and 
termination of conservatorship may be granted.  

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS.
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IN RE INTEREST OF BRITTANY S., A CHILD 

UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V.  

WILLIAM F., APPELLANT.  

670 N.W.2d 465 

Filed October 21, 2003. No. A-02-1396.  

I. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from an order ter

minating parental rights, an appellate court tries factual questions de novo on the 

record. Appellate review is independent of the juvenile court's findings. However, 

when the evidence is in conflict, an appellate court may give weight to the fact that the 

juvenile court observed the witnesses and accepted one version of facts over another.  

2. Juvenile Courts: Appeal and Error. In reviewing questions of law arising under the 

Nebraska Juvenile Code, an appellate court reaches conclusions independent of the 

lower court's ruling.  
3. Juvenile Courts: Parental Rights. The juvenile court may terminate an individual's 

parental rights if one of the grounds enumerated in Neb. Rev. Stat. § 43-292 (Reissue 

1998) exists and if the termination is found to be in the child's best interests.  

4. Parental Rights: Statutes. The requirement to provide reasonable efforts to reunify 

families as delineated in Neb. Rev. Stat. § 43-283.01 (Reissue 1998) is incorporated 

into Neb. Rev. Stat. § 43-292 (Reissue 1998) only in subsection (6).  

5. Pleadings: Evidence: Waiver: Words and Phrases. A judicial admission is a for

mal act done in the course of judicial proceedings which is a substitute for evidence, 

thereby waiving or dispensing with the production of evidence by conceding for the 

purpose of litigation that the proposition of fact alleged by the opponent is true.  

6. Appeal and Error. Under the law-of-the-case doctrine, the holdings of an appellate 

court on questions presented to it in reviewing proceedings of the trial court become 

the law of the case; those holdings conclusively settle, for purposes of that litigation, 

all matters ruled upon, either expressly or by necessary implication.  

7. Actions: Appeal and Error. The law-of-the-case doctrine operates to preclude a 

reconsideration of substantially similar, if not identical, issues at successive stages of 

the same suit.  
8. Guardians Ad Litem. A guardian ad litem's power is limited to matters related to the 

action to which the guardian ad litem is appointed.  

9. - . A guardian ad litem only has the power to act in the single situation for which 

he or she is appointed.  
10. Minors: Guardians Ad Litem. A guardian ad litem has the duty to protect the inter

ests of the juvenile for whom he or she has been appointed guardian and shall be 

deemed a parent of the juvenile as to those proceedings with respect to which his or 

her guardianship extends.  
I1. Juvenile Courts: Guardians Ad Litem. A guardian ad litem may file a petition in 

the juvenile court on behalf of the juvenile, including a supplemental petition as pro

vided in Neb. Rev. Stat. § 43-291 (Reissue 1998).  
12. Actions: Attorneys at Law. A disqualification of one government attorney is not 

automatically imputed on the entire disqualified government attorney's office.
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13. Minors: Guardians Ad Litem. Generally, even though a minor may be required to 
appear through a guardian ad litem, the child is the real party of interest.  

14. _: _. A guardian ad litem does not have the authority to receive the payment 

of a judgment rendered in favor of the child.  

Appeal from the Separate Juvenile Court of Douglas County: 
WADIE THOMAS, JR., Judge. Affirmed.  

Thomas K. Harmon, of Respeliers & Harmon, P.C., for 
appellant.  

James S. Jansen, Douglas County Attorney, and Kim B.  
Hawekotte for appellee.  

Kimberley Taylor Riley, guardian ad litem for appellant.  

IRWIN, Chief Judge, and SIEVERS and MOORE, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

William F. appeals the decision of the separate juvenile court 
of Douglas County terminating his parental rights as to his daugh
ter, Brittany S., pursuant to Neb. Rev. Stat. § 43-292(5) and (7) 
(Reissue 1998), and finding that such termination is in the best 
interests of Brittany. William alleges that the juvenile court erred 
(1) by not requiring the State to provide him with a reasonable 
plan of rehabilitation before terminating his parental rights and 
(2) in determining that termination of his parental rights is in the 
best interests of Brittany. We find that William was not entitled to 
have the State provide a reasonable plan of rehabilitation before 
terminating his parental rights under § 43-292(7) and that termi
nation of William's parental rights is in the best interests of 
Brittany. In light of these findings, no review of the juvenile 
court's ruling with regard to § 43-292(5) is required.  

The court-appointed guardian ad litem (GAL) for William 
also submits arguments on appeal, which arguments we con
clude do not have merit. Accordingly, we affirm the decision of 
the juvenile court.  

II. BACKGROUND 
This case comes before us for the second time; the first time 

it was disposed of in an unpublished opinion, In re Interest of 
Brittany S., No. A-00- 1170, 2001 WL 1091141 (Neb. App. Sept.
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4, 2001) (not designated for permanent publication) (Brittany I).  
A detailed description of the facts is contained therein. We will 
discuss only the facts necessary to dispose of the case now 
before us.  

This court affirmed the juvenile court's previous adjudication 
of Brittany as a child within the meaning of Neb. Rev. Stat.  
§ 43-247(3)(a) (Reissue 1998). Brittany I. Subsequently, the 
Douglas County Attorney's office filed a motion to terminate 
William's parental rights on April 3, 2002.  

William's GAL moved to have a special prosecutor appointed.  
William's GAL argued that the Douglas County Attorney's office 
had a conflict of interest because Brittany's former GAL, who 
had terminated her employment with Nebraska Legal Services 
and thus her representation of Brittany, began working in the 
Douglas County Attorney's office in the juvenile division.  
Further, in the course of her representation of Brittany, the for
mer GAL had hired an attorney and filed a personal injury law
suit against William on Brittany's behalf. The district court for 
Douglas County entered a default judgment against William in 
the personal injury lawsuit. William's GAL asserted that the 
default judgment against him constituted a legal interest in a civil 
action, thus creating the appearance of impropriety by the 
Douglas County Attorney's office and warranting the appoint
ment of a special prosecutor. The juvenile court denied the 
motion for a special prosecutor.  

The hearing on the State's motion to terminate William's 
parental rights with regard to Brittany occurred on October 31, 
2002. The State first presented evidence of William's prior con
viction in 1996 of first degree sexual assault on a child. In addi
tion, the State presented the testimony of several experts 
involved in the case.  

Dr. Glenda Lucille Cottam testified as an expert witness on 
behalf of the State regarding the psychological assessment she 
conducted on William. Dr. Cottam expressed numerous concerns 
regarding William. Dr. Cottam testified that William told her he 
had been convicted of two previous "assault" charges and that he 
was a registered sex offender. Dr. Cottam's evaluation report 
indicates William stated that the two assault charges were both 
sexual in nature, that he" 'plea bargained' "and the charges were
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dropped in one case, and that he was convicted and served jail 
time in the other case.  

Dr. Cottam testified that William indicated he became sexually 
active at the age of 6 or 7. Dr. Cottam testified that she was con
cerned about this fact because sexual intercourse at such a young 
age would cause confusion about appropriateness of behavior 
and boundaries. Dr. Cottam also testified that she was concerned 
as to how a child of that age learned to be sexually active and 
from where the exposure came.  

Dr. Cottam testified that she was concerned with William's 
mental health. She diagnosed William with serious to major 
depression, mild mental retardation, and possibly an organic per
sonality disorder. Dr. Cottam expressed concern with William's 
ability to parent children and with his lack of necessary skills and 
abilities to be a primary parent to a child. Dr. Cottam recognized 
that while William's depression may be treatable, his overall 
prognosis showed little hope for much improvement.  

Mary Ellen Christ-Anderson, Brittany's therapist, also testified 
on behalf of the State. Christ-Anderson testified that Brittany was 
referred to her to work toward some kind of resolution regarding 
sexual abuse issues. Christ-Anderson testified that at age 2, 
Brittany was an aggressive and angry child. She was unusually 
hypervigilant and displayed what her therapist described as a flat
tened, void, expressionless facial appearance. Brittany exhibited a 
poor understanding of boundaries, inappropriate touching, and 
sexual talk and behavior. Christ-Anderson testified that Brittany's 
behaviors were unusual for a 2- or 3-year-old and that Brittany 
openly talked about sexual material. Christ-Anderson testified 
that Brittany's foster parents had also reported disturbing behav
ior by Brittany.  

According to Christ-Anderson, Brittany "clearly identified" 
William as her source of anger early on in her therapy sessions.  
Christ-Anderson diagnosed Brittany with posttraumatic stress 
syndrome, as well as a possible attachment disorder. Brittany had 
experienced nightmares, "psychic numbing," and hypervigilance; 
Brittany also had physical symptoms of sexual abuse, such as 
venereal warts which had to be surgically removed.  

Christ-Anderson testified that after 2/2 years of therapy, Brittany 
had showed improvement with regard to her hypervigilance and
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some progression toward improvement with regard to her aggres
sion. She also testified that Brittany's anger and aggression were 
directed at "Billy," referring to William. In addition, Brittany 
showed some improvement with regard to her inappropriate touch
ing, sexual acting out, and sexual talk.  

Finally, Joseph Schoettle, Brittany's caseworker from Child 
Protective Services of the Nebraska Department of Health and 
Human Services (Department), testified on behalf of the State.  
Schoettle testified that Brittany had been in the Department's cus
tody and care continuously since December 29, 1999. Schoettle 
also testified that he had prepared a court report on January 3, 
2002, which recommended William undergo a psychological 
evaluation with an emphasis on sexual perpetration, which evalu
ation William did complete. The report also recommended that 
William (1) provide the Department with releases and informa
tion regarding his past evaluation and treatment as a sexual 
offender; (2) maintain a stable income and safe, adequate, and 
independent housing for himself and his child; and (3) provide his 
case manager with monthly verification of fulfilling the housing 
requirement. The record does not reveal William's compliance or 
noncompliance with those recommendations. Schoettle also testi
fied that he recommended William have no visitation or contact 
with Brittany because the allegations against William regarding 
Brittany had not been addressed and because the Department did 
not feel it would be safe for William to have contact with Brittany.  

Following the hearing, the juvenile court terminated William's 
parental rights with regard to Brittany. The court determined that 
the State had proven by clear and convincing evidence that (1) 
Brittany is a child within the meaning of § 43-247(3)(a) insofar 
as William was concerned; (2) William was ordered to comply 
with various plans of rehabilitation; (3) Brittany came within the 
meaning of § 43-292(5) because William is unable to discharge 
his parental responsibilities due to mental illness or deficiency, 
which condition is reasonably expected to continue for a pro
longed indeterminate period; (4) Brittany came within the mean
ing of § 43-292(7) because she has been in an out-of-home place
ment for 15 or more of the most recent 22 months; and (5) 
termination of William's parental rights is in the best interests of
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Brittany. William now appeals the court's order terminating his 
parental rights.  

III. ASSIGNMENTS OF ERROR 
William alleges, restated and renumbered, that the juvenile 

court erred in terminating his parental rights by (1) failing to 
require the State to provide William with a reasonable plan of 
rehabilitation to address his mental illness, (2) failing to require 
the State to provide William with a reasonable plan of rehabilita
tion so as to have allowed him to prevent the out-of-home place
ment of Brittany for 15 or more of the most recent 22 months, 
and (3) incorrectly finding that termination of William's parental 
rights is in the best interests of Brittany.  

William's GAL also filed a brief in this appeal and alleges that 
the juvenile court erred (1) in not requiring the State to prove by 
clear and convincing evidence that William is the biological father 
of Brittany and (2) in not appointing a special prosecutor.  

IV. STANDARD OF REVIEW 
[1] In an appeal from an order terminating parental rights, an 

appellate court tries factual questions de novo on the record.  
Appellate review is independent of the juvenile court's findings.  
However, when the evidence is in conflict, an appellate court 
may give weight to the fact that the juvenile court observed the 
witnesses and accepted one version of facts over another. In re 
Interest of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672 
(2003); In re Interest of DeWayne G. & Devon G., 263 Neb. 43, 
638 N.W.2d 510 (2002).  

[2] In reviewing questions of law arising under the Nebraska 
Juvenile Code, an appellate court reaches conclusions indepen
dent of the lower court's ruling. In re Interest of Ty M. & Devon 
M., supra; In re Interest of Chad S., 263 Neb. 184, 639 N.W.2d 
84 (2002).  

V. ANALYSIS 
[3] Under § 43-292, the juvenile court may terminate an indi

vidual's parental rights if one of the grounds enumerated in that 
statute exists and if the termination is found to be in the child's 
best interests. In the case at bar, the juvenile court terminated
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William's parental rights on the basis of the following grounds 
set forth in § 43-292: 

(5) The parents are unable to discharge parental responsi
bilities because of mental illness or mental deficiency and 
there are reasonable grounds to believe that such condition 
will continue for a prolonged indeterminate period; [and] 

(7) The juvenile has been in an out-of-home placement 
for fifteen or more months of the most recent twenty-two 
months.  

The juvenile court also found that terminating William's parental 
rights is in the best interests of Brittany.  

1. TERMINATION OF PARENTAL RIGHTS 

UNDER § 43-292(5) AND (7) 
William argues that the juvenile court erred in finding that 

Brittany had been in an out-of-home placement for 15 or more of 
the most recent 22 months due to the fault of William.  
Specifically, William argues that the State had a statutory duty to 
exercise diligent efforts to strengthen the parent-child relationship 
of William and Brittany, but had failed to provide him with an 
opportunity to participate in a plan of rehabilitation. This argu
ment is not convincing.  

[4] Termination of parental rights on the basis of § 43-292(7) 
does not require the State to provide a plan of rehabilitation. The 
Nebraska Supreme Court has made it clear that the requirement 
to provide reasonable efforts to reunify families as delineated in 
Neb. Rev. Stat. § 43-283.01 (Reissue 1998) is incorporated into 
§ 43-292 only in subsection (6). See, In re Interest of DeWayne 
G. & Devon G., supra; In re Interest ofAndrew M. et al., 11 Neb.  
App. 80, 643 N.W.2d 401 (2002).  

In this case, the juvenile court terminated William's parental 
rights on the basis of § 43-292(5) and (7). Accordingly, the State 
had no obligation to provide William with an opportunity to par
ticipate in a plan of rehabilitation. Although the juvenile court 
found that William had been ordered to comply with various plans 
of rehabilitation, such a finding was unnecessary, and we there
fore need not determine whether it was correct.  

Furthermore, it is undisputed that Brittany has been in an 
out-of-home placement and continuously in the care, custody, and
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control of the Department since December 29, 1999. The State has 
proven by clear and convincing evidence that the child falls within 
the scope of § 43-292(7). Therefore, termination of William's 
parental rights on the basis of § 43-292(7) was not error.  

William also argues that the juvenile court erred in finding 
that William is unable to discharge his parental duties due to 
mental illness or deficiency, because the State failed to provide 
William with a plan of rehabilitation to address mental health 
issues. Because § 43-292 requires a finding of only one of the 
enumerated grounds to terminate parental rights and because we 
find the statutory ground under § 43-292(7) was proven by clear 
and convincing evidence, we do not consider William's argu
ments with regard to the juvenile court's determination under 
§ 43-292(5). See, In re Interest of De Wayne G. & Devon G., 263 
Neb. 43, 638 N.W.2d 510 (2002); In re Interest of Lisa W & 
Samantha W, 258 Neb. 914, 606 N.W.2d 804 (2000).  

2. BEST INTERESTS 
William argues that the juvenile court erred in finding that 

termination of William's parental rights is in the best interests of 
Brittany. Because our review is independent of the juvenile 
court's findings, with consideration given to the fact that the 
juvenile court observed the witnesses and accepted one version 
of facts over another, we turn to the record.  

The evidence supports a conclusion that William is not able to 
provide adequate care for Brittany. The results of William's court
ordered psychological evaluation indicated that he suffers from 
mild mental retardation and major depression, only the latter of 
which is treatable. In addition, Dr. Cottam, William's evaluator, 
expressed numerous concerns with William's ability to properly 
parent Brittany, including William's mental health, mild mental 
retardation, major depression, and prior sexually assaultive 
behavior. Christ-Anderson, Brittany's therapist, testified that 
Brittany has several special needs requiring additional parenting 
skills, such as behavior modification skills and the ability to effec
tively reward appropriate behavior and provide consequences for 
inappropriate behavior. According to Christ-Anderson, Brittany's 
current foster parents have been effectively working with Brittany 
in these areas.
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Furthermore, the evidence suggests that Brittany would be 
placed in danger if she were under the care of William. In Brittany 
I, William was found to have sexually molested Brittany's sister.  
William admitted in his psychological evaluation that he had been 
charged with sexual assault twice in the past. William's sexual 
assault conviction in 1996 resulted from William's having had sex 
with a 13-year-old, whom he claimed he thought was 16 years 
old. In addition, the State presented persuasive evidence through 
Christ-Anderson's testimony that Brittany had been sexually 
abused by William.  

Finally, both Christ-Anderson and Schoettle, Brittany's Child 
Protective Services case manager, testified that in their expert 
opinions, termination of William's parental rights would be in 
the best interests of Brittany. These circumstances, considered 
together, convince this court that the juvenile court did not err in 
finding that termination of William's parental rights is in the 
best interests of Brittany.  

3. WILLIAM'S GAL's STANDING 

William's GAL asserts the following issues on appeal: (1) The 
juvenile court incorrectly found that William was the biological 
father of Brittany, and (2) the juvenile court incorrectly refused 
to appoint a special prosecutor because of an existing conflict of 
interest with the Douglas County Attorney's office.  

The State asserts that William's GAL does not have standing to 
present the above arguments, because the arguments do not per
tain to the best interests of William. We assume, without deciding, 
that William's GAL has standing to bring the above arguments.  

4. ESTABLISHING PATERNITY 

William's GAL asserts that the juvenile court incorrectly 
failed to require the State to prove paternity by clear and con
vincing evidence before entering the order terminating William's 
parental rights. However, paternity was never at issue. Why this 
is assigned and argued is perplexing, but we will address this 
issue nonetheless.  

[5] In pleadings and affidavits, William has repeatedly identi
fied himself as the natural father of Brittany. "A judicial admis
sion is a formal act done in the course of judicial proceedings
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which is a substitute for evidence, thereby waiving or dispensing 
with the production of evidence by conceding for the purpose of 
litigation that the proposition of fact alleged by the opponent is 
true." Sempek v. Sempek, 198 Neb. 300, 304, 252 N.W.2d 284, 
288 (1977). William's pleadings and affidavits constitute judicial 
admissions as to paternity by identifying himself as the natural 
father of Brittany. Consequently, William may not now appeal on 
the basis of the State's failure to submit evidence material to a fact 
which William previously and continuously admitted.  

The supplemental petition filed on May 10, 2000, in Brittany 
I specifically alleged that William was the father of Brittany.  
The juvenile court adjudicated Brittany to be a child within 
§ 43-247(3)(a) "insofar as the father is concerned" in an order 
dated October 18 and thereby implicitly adjudicated William's 
status as the parent of Brittany. William's prior appeal of the 
October 18 adjudication did not raise any issue regarding his 
paternity with regard to Brittany.  

[6,7] Under the law-of-the-case doctrine, the holdings of an 
appellate court on questions presented to it in reviewing pro
ceedings of the trial court become the law of the case; those 
holdings conclusively settle, for purposes of that litigation, all 
matters ruled upon, either expressly or by necessary implication.  
Mondelli v. Kendel Homes Corp., 262 Neb. 263, 631 N.W.2d 
846 (2001); In re Interest of Marcus W et al., 11 Neb. App. 313, 
649 N.W.2d 899 (2002). The law-of-the-case doctrine operates 
to preclude a reconsideration of substantially similar, if not 
identical, issues at successive stages of the same suit. In re 
Estate of Stull, 261 Neb. 319, 622 N.W.2d 886 (2001); In re 
Interest of Marcus W et al., supra. Because of William's judicial 
admissions of paternity and the juvenile court's implicit adjudi
cation of paternity in Brittany I, the juvenile court's termination 
of William's parental rights cannot be disturbed on the basis of 
a failure to prove paternity.  

5. CONFLICT OF INTEREST 

William's GAL also argues that the juvenile court erred in 
denying the motion to appoint a special prosecutor because the 
Douglas County Attorney's office had a conflict of interest.  
William's GAL alleges that because Brittany's former GAL had
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filed and obtained a default judgment against William and had 
subsequently become employed with the Douglas County 
Attorney's office, the office was disqualified from filing a 
motion to terminate William's parental rights. The juvenile court 
denied the appointment of a special prosecutor on July 22, 2002.  
The State contends that the court's denial of William's GAL's 
motion was a final, appealable order and that William's GAL did 
not timely appeal the order.  

The denial of a motion for a special prosecutor has been 
impliedly held not to be a final order. See, State v. Schlund, 249 
Neb. 173, 542 N.W.2d 421 (1996) (stating that State's motion to 
disqualify defendant's counsel because of conflict of interest 
affects peripheral matter of counsel qualified to represent defend
ant rather than subject matter of case, as required in Jarrett v.  
Eichler, 244 Neb. 310, 506 N.W.2d 682 (1993)); State v. Hatfield, 
218 Neb. 470, 356 N.W.2d 872 (1984) (permitting defendant's 
appeal at conclusion of trial without discussion of final order for 
county court's denial of defendant's motion to disqualify prose
cuting attorney because of conflict of interest); State v. Boyce, 194 
Neb. 538, 233 N.W.2d 912 (1975) (permitting defendant's appeal 
at conclusion of trial without discussion of final order for district 
court's denial of defendant's motion for appointment of special 
prosecutor). In the instant case, even if the juvenile court's order 
was not final, William was not entitled to the appointment of a 
special prosecutor.  

[8,9] We share William's GAL's concerns regarding Brittany's 
former GAL's actions in hiring an attorney to file a personal 
injury action against William on behalf of Brittany, despite the 
apparent benign motive in doing so. Generally speaking, a GAL's 
power is limited to matters related to the action to which the GAL 
is appointed. 42 Am. Jur. 2d Infants §§ 175, 183, and 185 (2000).  
The Nebraska Supreme Court has adopted a similar position in 
Orr v. Knowles, 215 Neb. 49, 58, 337 N.W.2d 699, 705 (1983), in 
which the court stated that a GAL "only has the power to act in 
the single situation for which he or she is appointed." 

[10,11] Neb. Rev. Stat. § 43-272 (Cum. Supp. 2002) states 
that a GAL has the duty to "protect the interests of the juvenile 
for whom he or she has been appointed guardian, and shall be 
deemed a parent of the juvenile as to those proceedings with
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respect to which his or her guardianship extends." (Emphasis 
supplied.) Further, Neb. Rev. Stat. § 43-272.01(2)(h) (Reissue 
1998) permits a GAL to "file a petition in the juvenile court on 
behalf of the juvenile, including a supplemental petition as pro
vided in [Neb. Rev. Stat. §] 43-291 [(Reissue 1998)]." However, 
neither statute provides statutory authority for a GAL to assist 
those he or she represents in initiating litigation outside of the 

proceeding in which the GAL was appointed to represent.  
Nevertheless, we do not find that Brittany's former GAL's 

actions resulted in the Douglas County Attorney's office having 
a conflict of interest. First, the record does not reflect that 
Brittany's former GAL ever obtained an actual money judgment 
against William. While a default judgment was entered against 
William, the record reflects a letter dated November 26, 2001, 
which threatened dismissal for lack of prosecution if no action 
was taken within 30 days. A certificate of readiness for trial was 
then filed, but no evidence of an entry of a money judgment 
exists in the record.  

[12] Even if a conflict of interest existed, this conflict would 
not be imputed on the entire Douglas County Attorney's office. It 
does not appear that the Nebraska Supreme Court has addressed 
the issue of whether a disqualification of one government attorney 
is imputed on the entire disqualified government attorney's office.  
However, other states that have addressed this issue have not 
imputed a disqualification to the entire government office.  

The U.S. Court of Appeals for the Sixth Circuit addressed the 
issue in United States v. Caggiano, 660 F.2d 184 (6th Cir. 1981), 
in which a district court disqualified an entire government attor
ney's office in Memphis, Tennessee, because of an alleged 
appearance of a conflict of interest with one of the attorneys in the 
office. The Sixth Circuit stated that there is "quite a difference in 
the relationship between law partners and associates in private 
law firms and lawyers representing the government." Id. at 190.  
The court then quoted ABA Comm. on Prof. Ethics Formal Op.  
342 (1975), which ruled that other government lawyers in an 
office were not disqualified from handling matters that one of the 
office's new associates was involved in prior to beginning work at 
the government office. The Sixth Circuit then reversed the district 
court's ruling.
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Other states have held similarly to that decision by the Sixth 
Circuit and some have quoted or cited Caggiano, supra, or ABA 
Comm. on Prof. Ethics Formal Op. 342. See, e.g., Frazier v. State, 
257 Ga. 690, 362 S.E.2d 351 (1987) (holding that government 
lawyer's disqualification was not imputed to other government 
lawyers associated with disqualified government lawyer); State v.  
Fitzpatrick, 464 So. 2d 1185 (Fla. 1985) (quashing district court's 
ruling that state attorney's office was not distinct from private law 
firm for purposes of imputing disqualification of one attorney to 
all others in office); People v. Lopez, 155 Cal. App. 3d 813, 202 
Cal. Rptr. 333 (1984); State v. Laughlin, 232 Kan. 110, 652 P.2d 
690 (1982); Pisa v. Commonwealth, 378 Mass. 724, 393 N.E.2d 
386 (1979); Commonwealth v. Miller, 281 Pa. Super. 392, 422 
A.2d 525 (1980). But see Collier v. Legakes, 98 Nev. 307, 646 
P.2d 1219 (1982).  

In the instant case, the record reflects that Brittany's former 
GAL's only participation was her involvement as Brittany's for
mer GAL. There is no evidence that suggests Brittany's former 
GAL was involved in the case after becoming employed with the 
Douglas County Attorney's office or that she was not effectively 
screened from any direct or indirect participation after begin
ning her employment with the Douglas County Attorney's 
office. As such, this court now finds that even if a conflict of 
interest did exist, such a conflict would not be imputed to the 
entire Douglas County Attorney's office.  

Finally, we do not find an appearance of impropriety with the 
Douglas County Attorney's office. William's GAL asserts that 
Brittany's former GAL's outstanding judgment against William 
on behalf of Brittany created the appearance of impropriety 
because she was a judgment creditor. However, this argument is 
not persuasive.  

[13,14] Generally, even though a minor may be required to 
appear through a GAL, the child is the real party of interest. 42 
Am. Jur. 2d Infants §§ 172 and 182 (2000). Furthermore, a GAL 
does not have the authority to receive the payment of a judgment 
rendered in favor of the child. Id. at § 190.  

In this case, Brittany's former GAL, through her employer at 
the time, hired an attorney on behalf of Brittany. The attorney 
filed the civil action against William. The pleading clearly
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delineates that the action was filed "By and Through 
[Brittany's] Guardian Ad Litem." While outside the scope of 
the statutory defined authority, the pleading is clear on its face 
that it was filed by a GAL and that any interest in the judgment 
is owned by Brittany. As such, no appearance of impropriety 
existed on behalf of the Douglas County Attorney's office, and 
thus, the appointment of a special prosecutor was not necessary.  
The juvenile court did not err in denying William's GAL's 
motion to appoint a special prosecutor.  

VI. CONCLUSION 
The juvenile court's order terminating William's parental 

rights with regard to Brittany is affirmed. Termination of parental 
rights pursuant to § 43-292(7) does not require the State to pro
vide a plan of rehabilitation prior to terminating the parent's 
rights. Accordingly, the State's alleged failure to do so cannot be 
error. In addition, the juvenile court did not err in not requiring 
the State to present evidence that William is the biological father 
of Brittany. William has never objected to the premise that 
Brittany is his biological daughter. Further, this court's prior 
review of this case affirmed an implicit ruling that William is 
Brittany's biological parent. Under the law-of-the-case doctrine, 
the ruling that William is Brittany's biological father is conclu
sive. Finally, there is sufficient evidence on the record to find that 
termination of William's parental rights is in the best interests of 
Brittany. As such, the juvenile court properly terminated 
William's parental rights.  

With regard to the denial of the appointment of a special pros
ecutor, we find no error on the part of the juvenile court in deny
ing this request. William did not timely appeal this issue.  
Additionally, there is insufficient evidence to find that the 
Douglas County Attorney's office had a conflict of interest. The 
juvenile court's decision is affirmed.  

AFFIRMED.
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AMERICAN NATIONAL BANK, A NATIONAL BANKING ASSOCIATION, 

APPELLANT, v. GREGORY R. CLARK AND CHERYL ANN CLARK, 

HUSBAND AND WIFE, ET AL., APPELLEES.  

670 N.W.2d 484 

Filed October 28, 2003. No. A-01-1009.  

1. Subrogation. A subrogee is entitled to indemnity to the extent only of the money 
actually paid by him or her to discharge the obligation.  

2. Subrogation: Debtors and Creditors: Words and Phrases. Subrogation is the sub
stitution of another person in the place of a creditor so that the person in whose favor it 
is exercised succeeds to the rights of a creditor in relation to the debtor, but such subro
gee can acquire no greater right than the creditor had to whose right the subrogee suc
ceeds at the time of such payment made by him or her as accomplishes the subrogation.  

3. Subrogation: Debtors and Creditors. Justice and equity are served only to the extent 
that an aggrieved party is returned to its rightful position. Thus, subrogation is limited 
to indemnification or reimbursement, and a surety will be subrogated to, and can 
enforce, the rights of the creditor only to the extent necessary to obtain reimbursement 
for the amount which the surety has actually paid.  

4. Subrogation: Mortgages: Interest. One who is subrogated to rights under a mort
gage is generally entitled to recover, in addition to the principal sum expressed 
therein, interest from the date of payment. The rate of interest may be the rate called 
for in the mortgage.  

5. Equity: Subrogation: Negligence. Equity will not apply the doctrine of subrogation 
where to do so would deprive one party of a legal right and at the same time reward 
the other party for his or her negligence.  

Appeal from the District Court for Douglas County: GERALD 
E. MORAN, Judge. Former opinion modified. Motion for rehear
ing overruled.  

Emmett D. Childers, of Hillman, Forman, Nelsen, Childers & 
McCormack, for appellant.  

Douglas E. Quinn and Michael T. Eversden, of McGrath, 
North, Mullin & Kratz, P.C., for appellees.  

HANNON and MOORE, Judges, and BUCKLEY, District Judge, 
Retired.  

PER CURIAM.  
In American Nat. Bank v. Clark, 11 Neb. App. 722, 660 

N.W.2d 530 (2003), this court determined that Gregory R. Clark, 
Cheryl Ann Clark, and their mortgagee, First Union Mortgage 
Corporation (First Union) (collectively the defendants), were
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subrogated to the rights of two previous mortgageholders, North 
American Savings Bank (North American) and First Bank, on 
property which the Clarks had purchased from Michael Tesmer 
and Lori Tesmer. American National Bank (ANB) held a mort
gage on the same property which was inferior to the two mort
gages the defendants had paid at the time the Clarks purchased 
the property but prior in time to those mortgages and therefore 
superior to the rights of the defendants as to their deed and mort
gage. We determined that the defendants were subrogated to the 
rights of North American and First Bank, the holders of the paid 
mortgages, to the extent of $196,183.91, plus interest at the con
tractual rate provided in the mortgages. We also held that ANB 
could foreclose its mortgage subject to the interest of the defend
ants without the consent of the defendants. The opinion contains 
a complete summary of the facts and the law we concluded was 
applicable to this case, and we will restate such matters only to 
the extent necessary to make this opinion coherent.  

ANB filed a motion for rehearing, arguing that this court erred 
in that opinion in three respects: (1) in determining the amount in 
which the defendants were subrogated, (2) in holding that the 
agreement between the Clarks and First Union constituted a basis 
for granting them subrogation, and (3) in not addressing the 
defendants' negligence in not searching the record, insofar as 
such negligence precluded any right to subrogation.  

The Clarks paid $195,000 for the property and borrowed 
$165,000 from First Union to do so. When the sale was closed on 
December 1, 1997, these first liens on the property were paid: 

North American $100,388.44 
First Bank 98,165.82 
Total $198,554.26 

In order to close the sale, money came from various sources: 
From Clarks in cash at closing $ 29,201.13 
Earnest money from Clarks 3,000.00 
From Tesmers 12,256.24 
From $165,000 First Union loan 157,442.78 
From Clarks' employer 6,540.00 

$208,440.15 
The district court found that the defendants were subrogated 

to the rights of North American and First Bank in the sum of
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$208,440.15, plus interest at the legal rate. In our opinion, we 
decreased this by the amount that the Tesmers paid to get the 
transaction closed, that is, $12,256.24. We therefore concluded 
that the amount in which the defendants should be subrogated 
was $196,183.91, plus interest at the contractual rate.  

[1] In its brief in support of its motion for rehearing, ANB 
argued: 

As cited by the Court of Appeals, in its Opinion on page 
5, "the general rule is that a subrogee is entitled to indem
nity to the extent only of the money actually paid by him 
to discharge the obligation. . ." 73 Am.Jur. 2d, Subrogation 
§67 at 599 (2001) (Emphasis supplied). Ehlers v. Perry, 
242 Neb. 208, 494 N.W.2d 325 (1993).  

Brief for appellant on motion for rehearing at 4. ANB then listed 
costs and fees totaling $6,540 in connection with the Clarks' 
loan from First Union and argued that the amount of the subro
gation lien should be decreased by that sum since no part of that 
sum was paid by the defendants to either North American or 
First Bank.  

[2] We agree with the above rule and have concluded that we 
applied it incorrectly. The application of the rule is complicated 
because the money for the sale came from several sources and the 
liens made the distribution of the money difficult. Restated with 
this rationale, the above rule can be expressed as follows: 

Subrogation is the substitution of another person in the 
place of a creditor so that the person in whose favor it is 
exercised succeeds to the rights of a creditor in relation to 
the defendant, but such subrogee can acquire no greater 
right than the creditor had to whose right he succeeds at 
the time of such payment by him [as accomplishes the 
subrogation].  

American Surety Co. v. School District, 117 Neb. 6, 19, 219 
N.W. 583, 588 (1928).  

We think that the significant figure in applying that rule in 
this case is the amount of the claims that the prior lienholders, 
North American and First Bank, would have been owed had 
they not been paid on December 1, 1997, plus interest for the 
time after that payment. This figure would be $198,554.26, 
plus interest.
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[3] However, upon further analysis, we think that there is a 
second limitation to the defendants' subrogation rights. The only 
Nebraska Supreme Court case we find expressing this second 
limitation is Eaton v. Lambert, 1 Neb. 339 (1871), which held 
that a surety suing to recover after paying a judgment can recover 
from his or her principal only the amount the surety paid to sat
isfy the judgment. Stated more generally: 

Justice and equity are served only to the extent that an 
aggrieved party is returned to its rightful position. Thus, 
subrogation is limited to indemnification or reimburse
ment, and a surety will be subrogated to, and can enforce, 
the rights of the creditor only to the extent necessary to 
obtain reimbursement for the amount which the surety has 
actually paid.  

83 C.J.S. Subrogation § 66 at 612-13 (2000). Applied to this case, 
this rule limits the defendants' subrogation right to the amount the 
Clarks paid for the property. First Union would be limited to a 
portion of the total that it loaned the Clarks, but the usual terms of 
a mortgage would make that question academic.  

In its brief in support of the motion for rehearing, ANB 
pointed out evidence which shows that a $6,540 sum paid at the 
time of closing of the sale was not paid by the defendants. It is 
clear that this $6,540 amount was not applied on the prior mort
gages, and therefore, the defendants would have no basis to claim 
subrogation for this cost. The argument draws attention to one of 
the difficulties encountered, as did the correction we made in the 
district court's determination of the amount of the defendants' 
subrogation right, but we conclude that neither approach contains 
the correct analysis.  

The record shows that the prior lienholders were paid 
$198,554.26, and our opinion subrogated ANB to only 
$196,183.91. Under the above rules, one of the limitations is 
that the subrogation right of the defendants could not be greater 
than $198,554.26. However, there is a further limitation, that 
being the amount that the defendants have invested in the prop
erty. The settlement statement of the sale shows that the Clarks 
paid only $195,000 for the property and that First Union loaned 
them only part of that purchase price. Equity would not protect 
them for more than the $195,000 they invested in the property,
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plus interest. The amount that the Tesmers paid, the amount that 
the Clarks paid to their lender, and the other expenses of their 
loan or of the purchase are irrelevant. The effect is that the 
Tesmers supplied all of the money in excess of $195,000 that 
North American, the first lienholder, received, and the Clarks 
contributed enough money to pay the purchase price, which was 
over $165,000-$165,000 having been the amount of the 
loan-as well as the expenses of obtaining the loan and buying 
the property.  

[4] In our opinion, we stated that the interest rate that the 
defendants would receive on their subrogation right was the 
contract rate. We did not support that statement with analysis or 
authority, and we did not consider the effect of the fact that the 
amount of their subrogation right is less than the total of the two 
mortgages that were paid. "According to some cases the surety 
can recover the rate of interest stipulated in the note on the 
amount he or she has been compelled to pay, but there is author
ity for limiting the surety's recovery to legal interest only if the 
amount stipulated in the instrument is higher." 83 C.J.S., supra 
at 613-14. "Subrogation contemplates full substitution and 
places the party subrogated in the shoes of the creditor." 73 Am.  
Jur. 2d Subrogation § 61 at 595 (2001). "One who is subrogated 
to rights under a mortgage . . . is generally entitled to recover, in 
addition to the principal sum expressed therein, interest from the 
date of payment. The rate of interest may be the rate called for 
in the mortgage . . . ." Id., § 69 at 600. Both of the mortgages to 
which the defendants are subrogated were paid at one time. We 
therefore conclude that for the purpose of computing interest, 
the $195,000 should be treated as prorated between the two 
mortgages in the proportion they each bear to their total, and 
that interest should be computed at those mortgages' contractual 
rates from December 1, 1997.  

[5] ANB also argues that this court erred in concluding that 
the defendants were subrogated to the prior mortgages at all and 
that subrogation is not available to the defendants as a matter of 
law because they or their agents were negligent. We think that it 
is most efficient to consider both issues together. In its original 
brief, ANB relied upon State v. Holdrege State Bank, 110 Neb.  
814, 195 N.W. 120 (1923), and Rice v. Winters, 45 Neb. 517, 63
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N.W. 830 (1895), for the proposition that equity will not apply 
the doctrine of subrogation where to do so would deprive one 
party of a legal right and at the same time reward the other party 
for his or her negligence. In our opinion, we considered those 
cases and recognized Hoagland & Co. v. Decker, 118 Neb. 194, 
224 N.W. 14 (1929), as the more recent and applicable case. An 
analysis of Decker might help to explain our reason for relying 
upon that case.  

In Decker, a property owner had purchased land on contract 
that was encumbered by a mortgage to the Union Central Life 
Insurance Company (Union Central) for $7,500. He began 
building a dwelling which gave rise to the plaintiff's construc
tion lien. The property owner borrowed money from the 
Prudential Insurance Company (Prudential) to pay off the Union 
Central mortgage. Prudential required that the Union Central 
mortgage be paid off and also that lien waivers be obtained. The 
waivers were not obtained, and later, the plaintiff and another 
holder of a lien tried to foreclose their liens, claiming that those 
liens were superior to Prudential's mortgage. The property 
owner and Prudential claimed to be subrogated to the Union 
Central mortgage. The property owner and Prudential prevailed 
for the stated reasons that Prudential had required the property 
owner to pay off the Union Central mortgage and that the con
struction lienholders were in no worse position than they would 
have been if the Union Central mortgage had not been paid off.  
The Decker court stated that the failure to procure releases of the 
construction liens was not such negligence as would bar the 
right of subrogation.  

The record in this case contains many documents. The direc
tion from First Union to the closing agent is several single
spaced pages long and not only requires the payoff of existing 
loans but requires that the payoff be made in a specific manner.  
This is similar to the payoff requirements of Prudential in 
Decker, and likewise in this case, ANB was no worse off when 
the defendants were subrogated than it would have been had the 
prior liens not been paid. Any negligence in not learning of the 
existence of the ANB lien did not adversely affect ANB.  

We therefore modify our previous opinion in this case by lim
iting the amount of the defendants' subrogation to $195,000,
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with interest to be computed as stated above. With those modi
fications, our previous opinion is reaffirmed, and the motion for 
rehearing is overruled.  

FORMER OPINION MODIFIED.  

MOTION FOR REHEARING OVERRULED.  

JOSE R. GARCIA, APPELLANT, V.  

MARIA G. RUBIO, APPELLEE.  

670 N.W.2d 475 

Filed October 28, 2003. No. A-02-1397.  

1. Jurisdiction: Appeal and Error. When a jurisdictional question does not involve a 
factual dispute, determination of the issue is a matter of law which requires an appel
late court to reach a conclusion independent of that of the trial court.  

2. Federal Acts: Child Custody: Courts: States: Jurisdiction: Judgments. The 
Parental Kidnapping Prevention Act provides that when a court of one state exercises 
jurisdiction in accordance with the Uniform Child Custody Jurisdiction Act, its orders 
on custody are entitled to full faith and credit in other states.  

3. Federal Acts: Child Custody: Courts: States: Jurisdiction. Subsection (g) of the 
Parental Kidnapping Prevention Act, 28 U.S.C. § 1738A (1994), provides that a court 
of a state shall not exercise jurisdiction in any proceeding for a custody or visitation 
determination commenced during the pendency of a proceeding in a court of another 
state where such court of that other state is exercising jurisdiction consistently with 
the provisions of § 1738A to make a custody or visitation determination.  

4. Child Custody: Courts: States: Jurisdiction. Neb. Rev. Stat. § 43-1206(1) (Reissue 
1998) provides that Nebraska courts shall not exercise jurisdiction under the Nebraska 
Child Custody Jurisdiction Act if, at the time of filing the petition, a proceeding con
ceming the custody of the child was pending in a court of another state exercising 
jurisdiction substantially in conformity with the Nebraska Child Custody Jurisdiction 
Act, unless the proceeding is stayed by the court of the other state.  

5. Child Custody: Courts: States: Jurisdiction: Time. A proper court of Nebraska or 
another state which has adopted the Uniform Child Custody Jurisdiction Act has juris
diction to make child custody determinations if that state is the home state of the child 
at the time of commencement of the proceeding, or had been the child's home state 
within 6 months before commencement of the proceeding and the child is absent from 
that state because of his or her removal or retention by a person claiming his or her 
custody or for other reasons, and a parent or person acting as parent continues to live 
in that state.  

6. Child Custody: States: Time: Words and Phrases. "Home state" is defined in Neb.  
Rev. Stat. § 43-1202(5) (Reissue 1998) as the state in which a child immediately pre
ceding the time involved lived with his or her parents, a parent, or a person acting as a 
parent, for at least 6 consecutive months, and in the case of a child less than 6 months 
old, the state in which the child lived from birth with any of the persons mentioned.
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7. Child Custody: Words and Phrases. A person acting as a parent is a person, other 
than a parent, who has physical custody of a child and who either has been awarded 
custody by a court or claims a right to custody.  

8. Claims: Words and Phrases. A colorable claim is a claim that is advanced in good 
faith on some plausible legal theory.  

9. Child Custody: Parental Rights: Claims. The fact that a parent confers temporary 
custody of a child upon a nonparent does not give rise to a colorable claim of right of 
the nonparent to custody.  

10. Child Custody: Parental Rights: Courts. A court may not, in derogation of the 
superior right of a biological or adoptive parent, grant child custody to one who is not 
a biological or adoptive parent unless the biological or adoptive parent is unfit to have 
child custody or has legally lost the parental superior right in a child.  

11. Due Process: States: Parental Rights. The Due Process Clause would be offended 
if a state were to attempt to force the breakup of a natural family, over the objections 
of the parents and their children, without some showing of unfitness and for the sole 
reason that to do so was thought to be in the children's best interests.  

12. Child Custody: Parental Rights: Time. A person whose only claim to the custody 
of a child is that he or she had had possession of the child for a few months in the 
recent past does not have a colorable right to the custody of the child and is not 
thereby a person acting as a parent.  

13. Child Custody: Parental Rights: States: Jurisdiction. A person without a colorable 
right to custody of a child cannot confer the jurisdiction of a court on the child and its 
parent when they are living in another state.  

Appeal from the District Court for Cuming County: ROBERT 

B. ENsz, Judge. Affirmed.  

John D. Feller and Sam Houston, of Feller & Houston, for 
appellant.  

Adam J. Sipple, of Johnson & Mock, for appellee.  

HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

HANNON, Judge.  
In the face of an order from a court in the State of Washington 

which awarded temporary custody of one of Maria G. Rubio's 
children to the appellant, Jose R. Garcia, the district court for 
Cuming County, Nebraska, determined that the Washington court 
no longer had exclusive jurisdiction of the custody dispute and 
awarded custody of the child to Rubio. Garcia appeals, alleging 
that the district court erred in that it assumed jurisdiction of the 
custody proceeding without communicating with the Washington 
court and did not find that the Washington court did not have
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jurisdiction. We conclude that under Nebraska case law, it is not 
error for a Nebraska judge not to communicate with a judge of a 
court of another state where a custody proceeding might be pend
ing and that a person whose only claim to a child is having had 
possession of the child in the recent past with a parent's permis
sion is not a person who has been acting as a parent under the 
Uniform Child Custody Jurisdiction Act (UCCJA). As such, 
Garcia's filing of a petition in a Washington state court did not 
entitle that court to exercise jurisdiction over a parent and child 
in Nebraska. Accordingly, we affirm.  

BACKGROUND 
Rubio gave birth to a child, Edward Rubio, on March 23, 2000, 

in West Point, Cuming County, Nebraska. In October 2000, Rubio 
allowed Garcia to pick Edward up in Nebraska and take him to 
Washington to live with Garcia and his family. Edward lived there 
with them until around September 2, 2001, when Rubio went to 
Washington and took Edward back to West Point. On September 
25, Garcia filed a "Petition for Establishment of Parentage" in the 
Superior Court for Franklin County, Washington. Therein he 
alleged that Edward was born on March 23, 2000, that Rubio was 
Edward's mother, and that he was Edward's "presumed father." 
Garcia further alleged that he resided in the State of Washington, 
that Edward resided with Rubio at the time (he did not allege 
where Edward and Rubio were located), that Edward was entitled 
to financial support and health insurance coverage, and that it was 
in Edward's best interests to obtain a judicial determination of 
Edward's parentage and residential placement. The Washington 
court record shows that a summons was issued on September 25, 
2001, and duly served on Rubio in Cuming County on November 
19. Rubio filed a "Response to Petition for Establishment of 
Parentage" in that case on January 14, 2002, wherein she denied 
that Garcia was the father and alleged that the Washington court 
was without jurisdiction.  

The record shows that on January 23, 2002, Garcia's lawyer 
filed a motion for default accompanied by a request for the imme
diate custody of Edward and gave notice in the Washington court 
of a February 4 hearing on the matter. The record does not show 
that any advance notice of that hearing was served on Rubio. The

230



GARCIA v. RUBIO 231 

Cite as 12 Neb. App. 228 

temporary order upon which Garcia rests his claim for custody 
was issued by the Washington court on February 4. The order 
awarded Garcia "immediate residential placement of his son, 
Edward," and ordered any law enforcement officials in the State 
of Nebraska to assist him in obtaining custody of Edward.  

On April 12, 2002, Garcia filed the proceedings from the 
State of Washington in the Cuming County District Court, reg
istered the Washington court's judgment, and sought to enforce 
that judgment by contempt proceedings in Cuming County. On 
July 18, Rubio filed her "Verified Petition and Application to 
Vacate or Modify." Therein she alleged several reasons why the 
State of Washington did not have jurisdiction of Edward and 
moved to set aside the Washington court's custody order. Both 
matters came on for trial together on November 1, but Garcia's 
counsel dismissed the contempt proceedings at the beginning of 
the trial.  

At the trial, Rubio testified that Edward's father is a resident 
of Washington, that Edward's father is not Garcia, and that she 
had not yet met Garcia at the time Edward was conceived. Rubio 
testified that when she and Garcia began dating, Rubio informed 
Garcia that she was pregnant. Documents showed that genetic 
testing was conducted in July 2002 by Identity Genetics, Inc., 
and that the testing confirmed that Garcia was excluded as the 
biological father of Edward.  

Rubio testified that she and Garcia moved to Nebraska in 
January 2000. Garcia left Nebraska shortly after Edward was born 
on March 23. Rubio testified that due to problems she was having 
in caring for her children, Garcia returned to Nebraska in October 
and took Edward to live with him and his parents in Washington.  
Rubio solved her problems and went to Washington to take 
Edward back in September 2001, without objection from Garcia.  
Rubio testified that Edward has been with her in Nebraska since 
"the beginning of September 2001." Rubio further testified that 
Edward has become close to his brothers and sisters and that she 
did not think it to be in Edward's best interests to be taken away 
from her and from his siblings. Rubio testified that Edward never 
asks about Garcia. She testified that she was served with the 
papers in which Garcia sought the Washington court's temporary 
order of custody, but not until after the hearing date. We have not
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summarized much of Rubio's testimony because we regard it as 
unnecessary to the resolution of this appeal. Garcia did not appear 
or testify at the Nebraska trial of this matter.  

At the close of the direct examination of Rubio, Garcia's coun
sel moved to dismiss for lack of jurisdiction upon the basis of the 
previously filed proceedings in Washington. Rubio's counsel 
resisted upon the basis that the Washington state proceeding was 
improper. The record reflects no written or oral motion by 
Garcia's counsel for the judge to contact the court in Washington.  

After the trial, the court entered an order in which it found that 
Nebraska was Edward's home state and that "even if the State of 
Washington properly exercised jurisdiction previously, that state 
no longer ha[d] exclusive jurisdiction under the provisions of the 
[NCCJA]." It also found that Garcia was not the natural father of 
Edward, that Rubio was not in default in the Washington court, 
and that since the beginning of September 2001, Edward had 
been in the custody of his natural mother, Rubio, in West Point.  
The court modified the Washington state order to award custody 
of Edward to Rubio. Garcia appeals.  

ASSIGNMENTS OF ERROR 
Garcia alleges, simplified, that the Cuming County District 

Court erred (1) in assuming jurisdiction to modify the Washington 
state court's custody order without communicating with that court 
and (2) in modifying the Washington state court's custody order 
without finding that that court did not have jurisdiction.  

STANDARD OF REVIEW 
[1] When a jurisdictional question does not involve a factual 

dispute, determination of the issue is a matter of law which 
requires an appellate court to reach a conclusion independent of 
that of the trial court. State ex rel. Grape v. Zach, 247 Neb. 29, 
524 N.W.2d 788 (1994).  

ANALYSIS 
Garcia's only claim to Edward was that as of approximately a 

month before he filed the action in the Washington court, Edward 
had lived with him with Rubio's permission for nearly a year, 
Rubio's having taken Edward back to Nebraska about a month 
before that action was filed. Garcia argues that under Neb. Rev.
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Stat. § 43-1206 (Reissue 1998), the Nebraska trial judge was 
required to contact a Washington judicial official because the 
Nebraska judge had notice that proceedings concerning Edward 
were pending in the Washington court. Section 43-1206(2) pro
vides that before a Nebraska court may entertain a custody pro
ceeding, the court must search the jurisdictional information 
required to be supplied by the parties under Neb. Rev. Stat.  
§ 43-1209 (Reissue 1998). Section 43-1206(2) then goes on to 
provide that if the Nebraska court has reason to believe that pro
ceedings regarding a child at issue may be pending in another 
state, the court shall contact the court of that other state. The 
words of § 43-1206 specifically provide that a Nebraska trial 
court "shall" contact a court in a state such as Washington under 
such circumstances. However, upon the basis of using a construc
tion that would save the constitutionality of that statute, and rec
ognizing the inherent danger of a trial judge's taking part in dis
covery and consultation concerning a matter to be litigated before 
him or her, the Nebraska Supreme Court has concluded that the 
instruction to contact the out-of-state court is not mandatory but 
merely directory. See State ex rel. Grape v. Zach, supra. We 
regard Zach as controlling, and we therefore conclude that the 
trial court did not err by not contacting the Washington court.  

[2] Garcia also argues that the trial court erred in making no 
finding that the Washington court did not have jurisdiction. The 
trial court did find that Nebraska had jurisdiction, and it found 
that even if the Washington court had had jurisdiction, it no 
longer had exclusive jurisdiction. We believe that the issues in 
this case must be analyzed under the UCCJA, as adopted by 
Nebraska in the Nebraska Child Custody Jurisdiction Act 
(NCCJA), Neb. Rev. Stat. §§ 43-1201 to 43-1225 (Reissue 1998), 
and by Washington in Wash. Rev. Code Ann. §§ 26.27.010 to 
26.27.930 (West 1997 & Cum. Supp. 2003), as well as under the 
federal Parental Kidnapping Prevention Act (PKPA), 28 U.S.C.  
§ 1738A (1994). We have found that at least to the extent of the 
issues of this case, both states have adopted the same provisions 
of the UCCJA, and that act determines when the courts of the var
ious states should or should not exercise jurisdiction in child cus
tody matters. The PKPA may be summarized as providing that 
when a court of one state exercises jurisdiction in accordance
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with the UCCJA, its orders on custody are entitled to full faith 
and credit in other states.  

[3,4] During the hearing in the Nebraska court, Garcia aban
doned his effort to have the Washington court's order enforced via 
contempt proceedings; therefore, we need not consider whether 
that order would be entitled to full faith and credit. However, the 
PKPA still has a bearing on this case. Subsection (g) of the 
PKPA provides: 

A court of a State shall not exercise jurisdiction in any pro
ceeding for a custody or visitation determination com
menced during the pendency of a proceeding in a court of 
another State where such court of that other State is exer
cising jurisdiction consistently with the provisions of this 
section to make a custody or visitation determination.  

Washington's § 26.27.201 and Nebraska's § 43-1203 define the 
situation in which the courts of Washington and Nebraska may 
take jurisdiction of a custody matter. Section 43-1206(1) pro
vides that Nebraska courts shall not exercise jurisdiction under 
the NCCJA "if at the time of filing the petition a proceeding 
concerning the custody of the child was pending in a court of 
another state exercising jurisdiction substantially in conformity 
with [the NCCJA]," unless the proceeding is stayed by the court 
of the other state, which it was not in this case. In short, the 
Nebraska trial court should not have exercised jurisdiction if 
the custody proceeding concerning Edward was properly pend
ing in the Washington state court, and that depends upon 
whether the Washington court had jurisdiction of the proceed
ings filed by Garcia.  

[5] Nebraska's § 43-1203 and Washington's § 26.27.201 (as 
well as Washington's § 26.27.030, which was repealed in favor of 
§ 26.27.201) state that a proper court of Nebraska or Washington 
state has jurisdiction to make child custody determinations if 

[t]his state (i) is the home state of the child at the time of 
commencement of the proceeding, or (ii) had been the 
child's home state within six months before commence
ment of the proceeding and the child is absent from this 
state because of his or her removal or retention by a person 
claiming his or her custody or for other reasons, and a par
ent or person acting as parent continues to live in this state.
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§ 43-1203(l)(a). Accord §§ 26.27.030(1)(a) and 26.27.201(1)(a).  
Those statutes also list other bases of jurisdiction, such as the 
child's best interests, the physical presence of the child in the 
state, and that it appears that no other state would have jurisdic
tion; but there is no basis for a claim of jurisdiction for the State 
of Washington under them in this case, and we will therefore 
limit our inquiry to the subsection quoted above.  

[6] "Home state" is defined in §§ 43-1202 and 26.27.021 (as 
well as § 26.27.020, repealed in favor of § 26.27.021) as 

the state in which the child immediately preceding the time 
involved lived with his or her parents, a parent, or a person 
acting as parent, for at least six consecutive months, and in 
the case of a child less than six months old the state in 
which the child lived from birth with any of the persons 
mentioned. Periods of temporary absence of any of the 
named persons shall be counted as part of the six-month or 
other period.  

§ 43-1202(5). Accord §§ 26.27.020(5) and 26.27.021(7).  
Under these rules, Nebraska would clearly have been Edward's 

home state when Rubio filed her petition in the Cuming County 
District Court. However, the controlling question is whether the 
above provision was a basis for the jurisdiction of the Washington 
court when the proceeding was filed there on September 25, 2001.  

Under the above provision, Washington was clearly not the 
state where Edward lived when Garcia filed the petition on 
September 25, 2001. However, it could still be considered the 
home state under subsection (ii) of § 43-1203(1)(a) if Washington 
was Edward's home state within 6 months before September 25, 
if Edward's absence was due to removal or retention by a person 
claiming his or her right to custody or for other reasons, and if a 
parent or person acting as parent continued to live in Washington.  
The question then becomes whether Garcia is deemed to have 
been "a person acting as parent." Id.  

[7] Nebraska's § 43-1202(9) and Washington's § 26.27.020(9) 
(the latter not repealed in favor of § 26.27.021(13)) both define 
"Person acting as parent" as "a person, other than a parent, who 
has physical custody of a child and who [either has] been 
awarded custody by a court or claims a right to custody." Accord 
§ 26.27.021(13). Since while Edward was in Washington state,
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no court had awarded his custody to Garcia, the answer to the 
above question depends on whether Garcia claimed the right 
to custody.  

Garcia did not allege that he had been awarded custody by any 
court in the documents he filed. He did not allege that Rubio was 
unfit. He did not directly allege that it was in Edward's best inter
ests that he be awarded custody, but his claims and requests at 
best might be interpreted as a claim to that effect. His allegations 
of interest, such as having had intercourse with Rubio, his claim 
as a "presumed father," et cetera, are simply not recognized as 
bases for claiming the custody of a child, particularly against the 
admitted fact the person in possession of the child is the parent.  
We find no Nebraska cases on the question of the jurisdiction of 
a court over custody proceedings against a nonresident parent 
and child upon the petition of a resident whose only interest is 
having had possession of the child with permission of the parent; 
but other courts have considered cases where the jurisdiction of 
a court was dependent upon the fact that a person had custody but 
held no claim of a legal right to that custody.  

In Rogers v. Platt, 199 Cal. App. 3d 1204, 245 Cal. Rptr. 532 
(1988), a mother living in California gave birth in that state to the 
child in question in June 1985, and the day after the child's birth, 
she signed a release allowing the hospital to give temporary cus
tody of the child to the defendants, who lived in Washington, D.C.  
The next day, the defendants returned to Washington, D.C., with 
the child. The mother did not execute a relinquishment or a con
sent to adopt. Within a few days, the mother changed her mind 
and called the defendants, asking for the return of the child. They 
refused to return the child, and on November 21, the mother had 
a California court issue a writ of habeas corpus, but no service 
was obtained. The defendants instituted an action in the Superior 
Court of the District of Columbia. Both courts asserted jurisdic
tion. Litigation in the federal courts in Washington, D.C., resulted 
in a determination that the jurisdictional issue was not a federal 
question. See Rogers v. Platt, 814 F.2d 683 (D.C. Cir. 1987) 
(reversing Rogers v. Platt, 641 F. Supp. 381 (D.D.C. 1986)). The 
litigation then continued in the California court, and the jurisdic
tional and custody issues under the UCCJA and PKPA were 
directly considered and decided by the California court.
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[8] The defendants rested their position on the notion that they 
were "'a person acting as a parent.'" Rogers v. Platt, 199 Cal.  
App. 3d at 1211-12, 245 Cal. Rptr. at 537. The mother argued that 
they were not, alleging that they sought custody on a bald claim 
without any legal basis. The California court concluded that the 
defendants did not qualify as persons "'acting as parents' 
because prior to the commencement of the action, they did not 
even have a colorable claim, which that court defined as "a claim 
that is advanced in good faith on some plausible legal theory." Id.  
at 1212, 245 Cal. Rptr. at 537. That court stated: 

In order to remain consistent with its underlying purposes, 
the PKPA must be construed to require that a person have 
some legally recognized basis for claiming custody in order 
to qualify as a person acting as a parent because otherwise 
one of the primary purposes of the Act would be thwarted.  

Id.  
[9] In Mazur v. Mazur, 207 A.D.2d 61, 621 N.Y.S.2d 817 

(1994), the mother had given custody of her child to a cousin from 
California shortly after birth without the father's knowledge. The 
cousin took the child to California. The father started litigation in 
a New York court to obtain custody of the child, and in that action, 
the cousin maintained that under the UCCJA and PKPA, the 
California courts had jurisdiction because California was the 
child's home state. The basis of that claim was that the child had 
lived in California for more than 6 months with the cousin. To 
support that claim, the cousin maintained that she was a person 
acting as a parent under the UCCJA and PKPA. In refusing to 
adopt the cousin's claim, the Mazur court stated: "The fact that a 
parent confers temporary custody of the child upon a nonparent 
does not give rise to a colorable claim of right [of the nonparent] 
to custody." 207 A.D.2d at 65, 621 N.Y.S.2d at 820. The court 
concluded that as soon as the father demanded custody, the cousin 
did not have a colorable right to custody. It also stated: 

In our view, neither the PKPA nor the UCCJA contem
plates that the natural parents of a child should be obli
gated to travel to a distant state and to incur great expense 
and inconvenience in order to litigate their superior right to 
custody against a nonparent who refuses to return the child 
to either of the natural parents.
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207 A.D.2d at 66, 621 N.YS.2d at 820. We do not think that the 
PKPA or the UCCJA intended a natural parent with possession of 
a child in one state to be required to go to a distant state to litigate 
over the custody of the child with someone whose only claim to 
the child is having had temporary possession of the child before 
the child was returned to the natural parent.  

[10,11] Under Nebraska law, a nonparent acquires no custo
dial right to a child as against a parent simply because the par
ent gave the nonparent temporary custody. See Uhing v. Uhing, 
241 Neb. 368, 488 N.W.2d 366 (1992). The rule is as follows: 

[A] court may not, in derogation of the superior right of a 
biological or adoptive parent, grant child custody to one 
who is not a biological or adoptive parent unless the bio
logical or adoptive parent is unfit to have child custody or 
has legally lost the parental superior right in a child.  

Stuhr v. Stuhr, 240 Neb. 239, 246, 481 N.W.2d 212, 217 (1992).  
Garcia made no claim that Rubio was unfit. The Uhing court 

stated by way of a quote: 
As the U.S. Supreme Court stated in Quilloin [v. Walcott, 
434 U.S. 246, 255, 98 S. Ct. 549, 54 L. Ed. 2d 511 (1978)]: 
"We have little doubt that the Due Process Clause would be 
offended '[i]f a State were to attempt to force the breakup of 
a natural family, over the objections of the parents and their 
children, without some showing of unfitness and for the sole 
reason that to do so was thought to be in the children's best 
interest.' Smith v. Organization of Foster Families, 431 U. S.  
816, 862-863 [97 S. Ct. 2094, 53 L. Ed. 2d 14] (1977) 
(Stewart, J., concurring in judgment)." 

241 Neb. at 373, 488 N.W.2d at 370-71.  
It may be argued that the law of Washington and not that of 

Nebraska should be used to determine Garcia's right to institute 
custody proceedings. We find the law of that state to be similar 
to that of Nebraska on that point. It recognizes a natural parent's 
superior right to custody. In Custody of Nunn, 103 Wash. App.  
871, 14 P.3d 175 (2000), the court held that a nonparent has 
standing to commence a child custody action only if the child is 
not in the physical custody of one of its parents or if the party 
filing the action alleges that neither parent is a suitable custo
dian, and it concluded that a nonparent does not have standing
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to seek custody of a child against a fit parent that has physical 
custody of the child. See, also, Custody of Anderson, 77 Wash.  
App. 261, 890 P.2d 525 (1995).  

[12,13] At best, Garcia made a claim that he was seeking cus
tody which would be in Edward's best interests, but Garcia 
made no claim that Rubio was unfit. From the above cases, we 
conclude that a person whose only claim to the custody of a 
child is that he or she has had possession of the child for a few 
months in the recent past does not have a colorable right to the 
custody of the child and is not thereby a person acting as a par
ent. We also conclude that a petition by a person without a col
orable right to custody of a child cannot confer the jurisdiction 
of a court on the child and its parent when they are living in 
another state. Garcia did not have or make a colorable claim, 
and hence, his petition could not give jurisdiction to the court of 
the state where he lived.  

CONCLUSION 
We therefore conclude that under the UCCJA, NCCJA, and 

PKPA, the Washington court did not have jurisdiction of any 
custody proceeding for Edward. Edward was in Nebraska with 
Rubio for more than 6 months before she filed her action in the 
Cuming County District Court, and therefore, that court had 
jurisdiction and its order should be affirmed.  

AFFIRMED.  

JOUSH HATCHER, JR., APPELLANT, V.  

RICHARD MCSHANE, APPELLEE.  

670 N.W.2d 638 

Filed November 4, 2003. No. A-02-097.  

1. Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 
affirmed if any one of the grounds on which it was asserted is well taken.  

2. Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable possibility exists that 
amendment will correct the defect.  

3. Pretrial Procedure: Evidence: Records. Court proceedings at which evidence is 
adduced must be recorded, and other proceedings are to be recorded when a party 
so requests.
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4. Service of Process. Failure to make service by the method elected by the plaintiff 
does not affect the validity of the service.  

5. . Personal service at work rather than at home, despite the designation on the 
praecipe of where service should be effected, is nonetheless valid service.  

6. Default Judgments: Damages: Proof. Where a defendant is in default, the allega
tions of the petition are to be taken as true against him or her, except allegations of 
value and amount of damage; and if the petition states a cause of action, the plaintiff 
is entitled to judgment without proof except as to the quantum of damages.  

7. Words and Phrases. Defamation is of two types. There are words that are actionable 
per se, that is, in themselves, or words may be actionable per quod, that is, only on alle
gation and proof of the defamatory meaning of the words used and of special damages.  

8. Libel and Slander. Spoken or written words are slanderous or libelous per se only if 
they falsely impute the commission of a crime involving moral turpitude, an infec
tious disease, or unfitness to perform the duties of an office or employment, or if they 
prejudice one in his or her profession or trade or tend to disinherit one.  

9. Damages. Special damages are those suffered by a claimant because they are out-of
pocket damages and those capable of accurate determination by some means other 

than the opinion of the judge or jury.  

Appeal from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Affirmed.  

Joush Hatcher, Jr., pro se.  

James S. Jansen, Douglas County Attorney, and Jeffrey J. Lux 
for appellee.  

IRWIN, Chief Judge, and SIEVERS and MOORE, Judges.  

SIEVERS, Judge.  
Joush Hatcher, Jr., convicted of and incarcerated for the crime 

of first degree murder, has sued Richard McShane, alleging slan
der and libel as a result of McShane's letter concerning Hatcher's 
crime, which letter was written to and published by the Omaha 
World-Herald newspaper. The trial court sustained McShane's 
demurrer on the grounds that there had been a failure to comply 
with the Political Subdivisions Tort Claims Act and that the sub
stance of the publication "appears to be true." The trial court dis
missed the lawsuit, and Hatcher appealed to this court.  

FACTUAL BACKGROUND 
McShane's letter, attached to Hatcher's pro se petition, recounts 

that 23 years after Hatcher pled guilty to the first degree murder of 
Charles Dobbertin, a Douglas County deputy sheriff, Hatcher was
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again attempting to have his conviction overturned. McShane said 
in his letter that he wanted to "remind this confessed killer that 
[Hatcher's] actions and his alone on that cold, Dec[ember] 2, 1977 
day are the reason[s] for the life sentence." McShane's letter then 
claimed that while off duty, Dobbertin observed Hatcher stealing 
packages from a United Parcel Service truck, whereupon 
Dobbertin stopped, gave chase, and was knocked unconscious 
after a brief struggle. According to the letter, Hatcher took 
Dobbertin's revolver, ran, stopped, and then returned to shoot 
Dobbertin twice "in cold blood," knowing Dobbertin was a deputy 
sheriff. McShane's letter then says: "This was an execution. It was 
not accidental and upon a sudden quarrel, as Hatcher contends in 
his latest appeal." The balance of McShane's letter recounts how 
he had guarded the then 20-year-old Hatcher, who carried a Bible 
with him to court as a sign of remorse and pled guilty to avoid the 
death penalty. McShane suggests that if Hatcher would have read 
the Bible before the day of the killing, both Hatcher's and 
Dobbertin's lives might have been saved.  

This letter sparked Hatcher's lawsuit seeking damages of 
$100,000 and a retraction from McShane, who had described 
himself in his letter as "Douglas County sheriff chaplain, 
Nebraska Fraternal Order of Police." In Hatcher's petition 
against McShane, Hatcher admits that he was convicted of first 
degree murder and that he purposely and with deliberate and pre
meditated malice did kill. But he further states that the facts in 
the court record "reveal a sudden quarrel and [an] ensuing killing 
during [a] struggle precipitated by [Dobbertin,] who attacked 
[Hatcher] with a loaded gun." Hatcher then alleges that 
McShane's version set forth in his letter is a "completely unmit
igated fabrication." Hatcher then alleges that the gun accidentally 
discharged when Dobbertin initiated an encounter with Hatcher 
and a struggle ensued over Dobbertin's weapon. Hatcher con
cludes that McShane's account of the incident and labeling of the 
killing as "an execution" are totally untrue, not supported by 
court records, and "clearly inflammatory." As a result, Hatcher 
brings a civil action against McShane "for defamation of charac
ter, and slander and libel for the amount of $100,000.00 because 
his comments were totally wrong, and inaccurate and completely 
false as well as unfounded."
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ASSIGNMENTS OF ERROR 
Hatcher claims, summarized and restated, that the demurrer 

was wrongfully sustained and that the dismissal of his lawsuit 
was improper. He also claims that the court erred in failing to 
grant him a default judgment when McShane had been served 
with summons but did not respond to the petition within the 
30-day timeframe.  

STANDARD OF REVIEW 
[1,2] An order sustaining a demurrer will be affirmed if any 

one of the grounds on which it was asserted is well taken. Parker 
v. Lancaster Cty. Sch. Dist. No. 001, 254 Neb. 754, 579 N.W.2d 
526 (1998). In considering a demurrer, a court must assume that 
the facts pled, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any reason
able inference from the facts alleged, but cannot assume the 
existence of facts not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial.  
Id. When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable 
possibility exists that amendment will correct the defect. Vanice 
v. Oehm, 255 Neb. 166, 582 N.W.2d 615 (1998).  

ANALYSIS 
Default Judgment and Second Summons.  

[3] Hatcher assigns as error the failure of the trial court to grant 
him default judgment after McShane had been served with sum
mons. Hatcher also asserts error by the trial court in entering an 
order directing service of process a second time. Initially, we note 
that while there were apparently several court hearings, none of 
those hearings were recorded, a matter about which Hatcher also 
complains. We do not know what was said by the parties or the 
court at those proceedings, but the rule is that court proceedings 
at which evidence is adduced must be recorded and that other 
proceedings are to be recorded when a party so requests. See 
Robinson v. NABCO, Inc., 10 Neb. App. 968, 641 N.W.2d 401 
(2002). Because none of the proceedings were recorded, we must 
assume that there was no evidence adduced and no request for a 
court reporter to take down the proceedings. Thus, we move on to 
the matter of service of process.
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On July 3, 2001, Hatcher filed a praecipe asking that McShane 
be personally served at his residence in Omaha, Nebraska. The 
return by a civil process server shows that 3 days later, McShane 
was served personally at the "Hall of Justice, 2nd Floor Security, 
in Douglas County, Nebraska, at 3:15 p.m." No answer or other 
pleading was filed by McShane by September 18, when Hatcher 
filed a motion for default judgment asserting that McShane had 
been served but had defaulted. A district court journal entry on 
that same day states that the "clerk [is] directed to issue and serve 
summons in accordance with [the] praecipe." The court's journal 
entry also shows that the motion for default judgment was denied 
and that there was a "letter to [Hatcher]," which letter we do not 
have. Our transcript then contains a typed praecipe, in contrast to 
Hatcher's original handwritten praecipe, directing the clerk of 
the court to issue "[slummons upon . . . McShane at [his resi
dence in] Omaha, Nebraska . . . (per Judge Hartigan's order of 
9/18/01)." The address was the same as the one Hatcher had used 
in his praecipe for summons. The return of the civil process 
server shows that he received the papers on November 30 and 
served the same on December 3 upon McShane by delivering it 
to him "personally at [the] Hall of Justice, 1701 Farnam Street, 
2nd Floor Holding, in Douglas County, Nebraska, at 8:55 a.m." 
Thus, the second service per the judge's order was service in the 
same manner and at the same location as under Hatcher's 
praecipe. McShane, through counsel, then filed a demurrer on 
December 18.  

Hatcher's argument is that there was no basis for the issuance 
of a second summons because McShane had been validly served 
the first time in July 2001 and had not responded to the lawsuit, 
and that Hatcher was therefore entitled to default judgment rather 
than McShane's being entitled to have a second summons served 
upon him pursuant to the judge's order. Lacking any transcrip
tion of hearings or explanation by the court in its orders beyond 
what we have previously stated, we can only surmise that the 
court believed that the original praecipe requesting personal ser
vice at McShane's home address had to be strictly complied with 
and that service at his place of employment at the Hall of Justice 
on July 6 was for some reason invalid-even though McShane 
had not challenged service.
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[4,5] If we have correctly surmised the court's rationale for its 
denial of the motion for default judgment and for ordering service 
of process a second time on its own accord, we have found no 
authority for the proposition that personal service upon a defend
ant at a location other than the one specified in the praecipe voids 
the service. In fact, we think the law is otherwise. We proceed by 
analogy from Neb. Rev. Stat. § 25-505.01 (Reissue 1995) which 
provides for the service of summons and the methods thereof. The 
statute indicates that a plaintiff "may elect to have service made by 
any of the following methods," and then it provides for personal 
service, residence service, and certified mail service. However, 
§ 25-505.01(2) expressly provides: "Failure to make service by 
the method elected by the plaintiff does not affect the validity of 
the service." From this language, we obviously must conclude that 
personal service at work rather than at home, despite the designa
tion on the praecipe of where service should be effected, is 
nonetheless valid service. Therefore, we find that the court erred 
in ordering that McShane be served a second time. However, this 
conclusion does not mean that there was error in the failure to 
enter default judgment, even though McShane was in default.  

[6] The standard for entry of a default judgment has long been 
established. Where a defendant is in default, the allegations of the 
petition are to be taken as true against him or her, except allega
tions of value and amount of damage; and if the petition states 
a cause of action, the plaintiff is entitled to judgment without 
proof except as to the quantum of damages. Weir v. Woodruff, 107 
Neb. 585, 186 N.W. 988 (1922); State on behalf of Yankton v.  
Cummings, 2 Neb. App. 820, 515 N.W.2d 680 (1994). As dis
cussed below, Hatcher's petition does not state a cause of action 
because it does not allege how McShane's letter is defamatory and 
does not allege special damages-both being essential elements 
of a claim for defamation per quod, as discussed in the next sec
tion of our opinion. Therefore, while the order for the issuance of 
a second summons was error, it was a superfluous and meaning
less order because Hatcher was not entitled to default judgment.  

Defamatory Letter? 
We note that Hatcher has attached McShane's letter to the 

petition so we know exactly what is alleged to constitute the
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defamation. Hatcher also admits in his petition that he is a con
victed first degree murderer as a result of the death of Dobbertin 
and that "[Hatcher] purposely and with deliberate and premedi
tated malice [did] kill." When Hatcher's defamation claim is 
reduced to its essence, it is apparent that Hatcher wishes to quib
ble with McShane about precisely how it was that Hatcher came 
to kill Dobbertin, irrespective of Hatcher's conviction of first 
degree murder for Dobbertin's death. That conviction neces
sarily requires the conclusion, also admitted by Hatcher's plead
ing, that Dobbertin was killed with premeditation and intent, 
given the elements of first degree murder. See Neb. Rev. Stat.  
§ 28-303 (Reissue 1995) (murder in first degree is committed by 
killing another person purposely and with deliberate and pre
meditated malice).  

[7,8] Defamation is of two types. There are words that are 
actionable per se, that is, in themselves, or words may be action
able per quod, that is, only on allegation and proof of the defam
atory meaning of the words used and of special damages. See 
K Corporation v. Stewart, 247 Neb. 290, 526 N.W.2d 429 (1995).  
Spoken or written words are slanderous or libelous per se only if 
they falsely impute the commission of a crime involving moral 
turpitude, an infectious disease, or unfitness to perform the duties 
of an office or employment, or if they prejudice one in his or her 
profession or trade or tend to disinherit one. Matheson v. Stork, 
239 Neb. 547, 477 N.W.2d 156 (1991).  

In the case at hand, McShane's letter cannot falsely impute the 
commission of a crime involving moral turpitude, since Hatcher's 
petition admits his conviction for first degree murder. The letter 
makes no mention of an infectious disease, and Hatcher holds no 
office or employment. Nor does he have a profession or trade, and 
anything McShane said in his letter does not tend to disinherit 
Hatcher. As a result, the letter is not libelous per se. Thus, we turn 
to the second type of defamation.  

[9] Is the letter defamation per quod? This type of defamation 
requires the allegation and proof of the defamatory meaning of 
the words used and of special damages. See Norris v. Hathaway, 
5 Neb. App. 544, 561 N.W.2d 583 (1997). We have previously 
spoken of special damages as those suffered by a claimant because 
they are out-of-pocket damages. See Sabrina W v. Willman, 4 Neb.



12 NEBRASKA APPELLATE REPORTS

App. 149, 540 N.W.2d 364 (1995). Special damages are those 
capable of accurate determination by some means other than the 
opinion of the judge or jury. See Southwell v. DeBoer, 163 Neb.  
646, 80 N.W.2d 877 (1957). In the instant case, there is absolutely 
no allegation of special damages, and thus, the petition fails to 
state a cause of action and is demurrable on that ground.  

Additionally, we consider the second half of the equation for 
dismissal upon a demurrer: Is there a reasonable possibility that 
Hatcher could allege special damages? We must answer in the 
negative. Hatcher, a convicted first degree murderer serving a 
life sentence, does not have a reasonable possibility of suffering 
out-of-pocket damages from anything McShane says about the 
precise details of how that crime was committed.  

Moreover, there is no allegation of how the words used by 
McShane in characterizing the crime as "an execution" are 
defamatory to Hatcher, a confessed first degree murderer who 
admits to killing, in the words of his petition, "with deliberate 
and premeditated malice." In fact, the common dictionary mean
ing of "execution" or "execute" is to put to death according to 
law. See Webster's Encyclopedic Unabridged Dictionary of the 
English Language 498 (1989). Thus, by calling Dobbertin's 
killing an "execution," McShane has incorrectly attributed, at 
least by the dictionary definition, an element of legality to it.  
However, we recognize that the colloquial meaning of "execu
tion" is on the order of a heartless and intentional killing, which 
is an accurate layman's description of first degree murder. Thus, 
McShane accuses Hatcher of what Hatcher admits doing. While 
we are somewhat hesitant to say that as a matter of law, a con
victed first degree murderer could never be defamed by a com
munication discussing or characterizing his or her crime, we 
have no hesitancy in saying that McShane's letter, as a matter of 
law, is not defamatory. Therefore, the petition does not state a 
cause of action, nor could it be amended to do so. Thus, while 
our reasoning differs somewhat from the trial court's, we 
nonetheless conclude that the sustaining of the demurrer and the 
dismissal of the lawsuit must be affirmed. See Staman v. Yeager 
& Yeager, 238 Neb. 133, 469 N.W.2d 532 (1991). It also follows 
that because the petition does not state a cause of action, Hatcher 
was not entitled to a default judgment.
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CONCLUSION 
Given that an appellate court need not address issues unneces

sary to the decision, we do not address the matter of the Political 
Subdivisions Tort Claims Act. See Kelly v. Kelly, 246 Neb. 55, 
516 N.W.2d 612 (1994). For the foregoing reasons, we affirm the 
trial court's order sustaining McShane's demurrer and dismissing 
Hatcher's lawsuit.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

KENNETH JOHNSON, APPELLANT.  

670 N.W.2d 802 

Filed November 4, 2003. No. A-02-1503.  

I. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

2. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous jury instruction, the appellant has the burden to show that the ques
tioned instruction was prejudicial or otherwise adversely affected a substantial right 
of the appellant.  

3. _ : _ : . To establish reversible error from a court's refusal to give a requested 

instruction, an appellant has the burden to show that (1) the tendered instruction is a cor
rect statement of the law, (2) the tendered instruction is warranted by the evidence, and 
(3) the appellant was prejudiced by the court's refusal to give the tendered instruction.  

4. Directed Verdict. If there is any evidence which will sustain a finding for the party 
against whom a motion for directed verdict is made, the case may not be decided as a 
matter of law, and a verdict may not be directed.  

5. Constitutional Law: Courts: Jurisdiction: Statutes. The Nebraska Court of Appeals 
cannot determine the constitutionality of a statute, yet when necessary to a decision in 
the case before it, the court does have jurisdiction to determine whether a constitutional 
question has been properly raised.  

6. Constitutional Law: Rules of the Supreme Court. The Nebraska Supreme Court 
insists upon strict compliance with Neb. Ct. R. of Prac. 9E (rev. 2000) before it will 
consider a constitutional challenge.  

7. Indictments and Informations. A district court, in its discretion, may permit a 
criminal information to be amended at any time before verdict or findings if no addi
tional or different offense is charged and the substantial rights of the defendant are 
not prejudiced.  

8. . An information must inform the accused, with reasonable certainty, of the crime 
charged so that the accused may prepare a defense to the prosecution and, if convicted, 
be able to plead the judgment of conviction on such charge as a bar to a later prosecu
tion for the same offense.
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9. Criminal Law: Indictments and Informations. Generally, to charge a defendant with 
the commission of a criminal offense, the information or complaint must allege each 
statutorily essential element of the crime charged, expressed in the words of the statute 
which prohibits the conduct charged as a crime, or in language equivalent to the statu
tory terms defining the crime charged.  

10. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion for 
mistrial is within the discretion of the trial court and will not be disturbed on appeal in 
the absence of an abuse of discretion.  

11. Statutes: Appeal and Error. An appellate court, in construing a statute, looks to the 
objects to be accomplished, the evils and mischief sought to be remedied, or the pur
poses to be served, and places upon the statute a reasonable or liberal construction 
which will best effect its purpose rather than one which will defeat it.  

12. Minors: Words and Phrases. Neb. Rev. Stat. § 43-2101 (Reissue 1998) defines 
"minor" as a person under 19 years of age for purposes of the incest statute, Neb. Rev.  
Stat. § 28-703 (Reissue 1995).  

Appeal from the District Court for Lancaster County: STEVEN 

D. BURNS, Judge. Affirmed.  

Brett McArthur for appellant.  

Jon Bruning, Attorney General, and Susan J. Gustafson for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and MOORE, Judges.  

SIEVERS, Judge.  
Kenneth Johnson was tried in the district court for Lancaster 

County for first degree sexual assault on a child and incest, based 
on acts allegedly committed against his stepdaughter. He was 
acquitted of the first degree sexual assault charge but convicted 
of incest. Johnson appeals several issues concerning the correct 
definition of "minor" in a charge of incest for acts committed 
against a stepchild.  

I. FACTUAL BACKGROUND 
Johnson and his wife were married in 1991. At the time of the 

marriage, Johnson's wife had four children from previous rela
tionships all of whom lived with the couple. Johnson had five 
children, two of whom lived periodically with the couple. At the 
time of the marriage, C.K., one of Johnson's wife's children, 
was around 10 years old.  

According to Johnson's admissions to the police, when C.K.  
was around the age of 17, Johnson and C.K. had sexual contact,
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and they had sexual intercourse when C.K. was 18 years old.  
C.K. testified that the contact started at age 12 and that inter
course started a year later and continued until she contacted the 
police. Given the acquittal on the first degree sexual assault 
charge and the assignments of error Johnson advances, further 
factual details are unnecessary.  

II. PROCEDURAL BACKGROUND 
On November 30, 2001, Johnson was charged in the Lancaster 

County District Court with first degree sexual assault on a child 
(count I), in violation of Neb. Rev. Stat. § 28-319 (Reissue 1995), 
and incest (count II), in violation of Neb. Rev. Stat. § 28-703(1) 
(Reissue 1995). Thereafter, Johnson filed a motion to suppress 
statements he had made to officers of the Lincoln Police 
Department on or about October 3 or 4, 2001, which motion 
alleged that his Fifth Amendment rights were violated. Following 
a hearing, the district court denied the motion to suppress the 
videotape of the interview at the police department; however, the 
court sustained the motion to suppress the transcription of the 
videotape, since the transcription was not accurate.  

Johnson then filed a motion in limine asking the district court 
to exclude the evidence of his statement made to police officers 
on October 4, 2001. Specifically, Johnson objected to any state
ment he made regarding sexual contact with the alleged victim 
when she was 16 years or older. At the hearing, Johnson argued 
that any sexual contact with the alleged victim when she was 
above the age of consent would not constitute incest and that the 
statement would be unfairly prejudicial. The district court re
jected this argument and entered an order overruling the motion 
in limine.  

The case proceeded to a jury trial about a month later. On the 
second day of trial, following the State's rest after its case in 
chief, Johnson moved for a directed verdict for the reason that 
the State had failed to make a prima facie showing of all the ele
ments of its case. At that time, Johnson also raised the issue as 
to the lack of the word "minor" in count II of the information.  
Johnson argued that because of the lack of the word "minor," 
there was an insufficient allegation of a crime, and that the 
charge should therefore be dismissed. The State asked for leave
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to amend the information at that time. The district court then 
overruled all motions by both parties.  

Later that day, prior to the afternoon trial session, there was 
apparently an off-the-record conversation with counsel regarding 
Johnson's motion on count II of the information. The trial judge 
stated on the record that the parties had agreed to continue with 
the evidentiary aspects and allow counsel the evening to research 
the issues. The record is somewhat unclear, but it seems that 
Johnson's motion for a directed verdict, made after the State's 
case in chief, was deemed unresolved, even though Johnson had 
proceeded with evidence. At the end of the second day, the 
defense rested and subsequently renewed its motion for a directed 
verdict for the same reasons as before. The jury was dismissed, 
and instructions were to be read on the third day.  

On the third day of the trial, the district court received briefing 
from counsel regarding count II. Again, the State's counsel 
requested leave to amend the information to add the word 
"minor." The court heard arguments from both sides and conse
quently ruled that the State should have the right to amend by 
interlineation. Thus, following the amendment to the information, 
the district court overruled both of Johnson's motions for a 
directed verdict. The court also ruled that Johnson was not enti
tled to 24 hours' notice of the new information or to a new pre
liminary hearing. Johnson then moved for a new arraignment on 
the new information or, in the alternative, that he be allowed to 
withdraw his plea of not guilty so he could stand mute and file a 
motion to quash. The district court overruled that motion as well.  
Johnson also moved for a mistrial, which motion was overruled.  

The district court then read the instructions. Johnson had pre
viously objected to jury instruction No. 4. The court overruled 
the objection and denied Johnson's proposed jury instruction 
No. 4. The jury found Johnson not guilty of first degree sexual 
assault, but found him guilty of incest. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
Johnson asserts that the district court erred in (1) overruling 

Johnson's motion for directed verdict for the reason that the State 
failed to make a prima facie showing of all the elements of its 
case and because the statute upon which the charge was based is
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unconstitutionally vague, (2) allowing the State to amend the 
information, (3) overruling Johnson's motion for mistrial, (4) 
refusing to grant Johnson an arraignment and an opportunity to 
file a motion to quash, (5) overruling Johnson's objection to jury 
instruction No. 4, and (6) refusing to give Johnson's proposed 
jury instruction.  

IV. STANDARD OF REVIEW 
Regardless of whether the evidence is direct, circumstantial, or 

a combination thereof, and regardless of whether the issue is 
labeled as a failure to direct a verdict, insufficiency of the evi
dence, or failure to prove a prima facie case, the standard is the 
same: In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the finder 
of fact, and a conviction will be affirmed, in the absence of prej
udicial error, if the evidence admitted at trial, viewed and con
strued most favorably to the State, is sufficient to support the con
viction. State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003).  

The decision whether to grant a motion for mistrial is within 
the discretion of the trial court and will not be disturbed on appeal 
in the absence of an abuse of discretion. State v. Haltom, 264 Neb.  
976, 653 N.W.2d 232 (2002).  

Regarding questions of law presented by a motion to quash, an 
appellate court is obligated to reach a conclusion independent of 
the determinations reached by the trial court. State v. Brouillette, 
265 Neb. 214, 655 N.W.2d 876 (2003).  

[1,2] Whether jury instructions given by a trial court are cor
rect is a question of law. State v. Bjorklund, 258 Neb. 432, 604 
N.W.2d 169 (2000). In an appeal based on the claim of an erro
neous jury instruction, the appellant has the burden to show that 
the questioned instruction was prejudicial or otherwise adversely 
affected a substantial right of the appellant. State v. Brown, 258 
Neb. 346, 603 N.W.2d 456 (1999).  

[3] To establish reversible error from a court's refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court's refusal to give the
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tendered instruction. State v. Bao, 263 Neb. 439, 640 N.W.2d 
405 (2002).  

V. ANALYSIS 
1. MOTION FOR DIRECTED VERDICT AND ALLEGED 

UNCONSTITUTIONALITY OF § 28-703 
The crux of Johnson's appeal is based upon count II of the 

original information, which did not allege that Johnson's step
daughter was a "minor." Johnson alleges that the district court 
should have granted his motion for a directed verdict because 
without the word "minor," count II did not amount to a crime.  
The incest statute, § 28-703, provides that "any person who 
engages in sexual penetration with his or her minor stepchild 
commits incest," a Class III felony, but the statute does not define 
"minor." However, this argument largely evaporates if the court 
did not err in allowing the amendment, and as discussed later, we 
find no error in the amendment.  

[4] If there is any evidence which will sustain a finding for the 
party against whom a motion for directed verdict is made, the 
case may not be decided as a matter of law, and a verdict may not 
be directed. State v. Segura, supra. After the court allowed the 
State to add by interlineation to the information the word 
"minor," thereby alleging that C.K. was a minor, the motion for 
a directed verdict was overruled. The district court found that the 
State had presented sufficient evidence to sustain a conclusion 
that Johnson had committed incest with his stepdaughter, which 
finding is obviously correct given that C.K. testified to penetra
tion at age 13. Johnson does not contend that a 13-year-old child 
is not a minor. Thus, while the trial judge, relying upon Neb. Rev.  
Stat. § 43-2101 (Reissue 1998), ruled that a minor stepchild for 
purposes of the incest statute is a person under the age of 19, we 
need not yet decide the age of minority to find that the motion for 
a directed verdict was properly overruled, since a 13-year-old 
child is a minor by any statute or definition.  

[5,6] Also presented in Johnson's first assignment of error is 
the question whether § 28-703 is unconstitutionally vague in its 
use of the term "minor." This court cannot determine the consti
tutionality of a statute, yet when necessary to a decision in the 
case before us, we do have jurisdiction to determine whether a
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constitutional question has been properly raised. Harvey v.  
Harvey, 6 Neb. App. 524, 575 N.W.2d 167 (1998). See Bartunek 
v. Geo. A. Hormel & Co., 2 Neb. App. 598, 513 N.W.2d 545 
(1994). It has been established that the Nebraska Supreme Court 
insists upon strict compliance with Neb. Ct. R. of Prac. 9E (rev.  
2000) before it will consider a constitutional challenge. See 
Harvey v. Harvey, supra. See, also, State v. Kelley, 249 Neb. 99, 
541 N.W.2d 645 (1996); State v. McDowell, 246 Neb. 692, 522 
N.W.2d 738 (1994). Johnson did not comply with rule 9E, which 
requires that when filing a brief, a party alleging unconstitution
ality of a federal or state statute must file and serve a separate 
written notice of the challenge to the statute with the Clerk of the 
Supreme Court. Additionally, the Attorney General must be 
served a copy of the brief assigning unconstitutionality within 5 
days of the filing of the brief with the Clerk of the Supreme Court.  
Johnson did not comply with either of these requirements of rule 
9E. Therefore, the claim of the unconstitutionality of § 28-703 has 
not been properly preserved for appellate review.  

2. AMENDMENT TO INFORMATION 

[7] Johnson alleges it was error to allow the State to amend 
the information to include the word "minor" as a descriptor for 
the victim. A district court, in its discretion, may permit a crim
inal information to be amended at any time before verdict or 
findings if no additional or different offense is charged and the 
substantial rights of the defendant are not prejudiced. State v.  
Aldrich, 226 Neb. 645, 413 N.W.2d 639 (1987).  

[8,9] The function of an information is twofold. With reason
able certainty, an information must inform the accused of the 
crime charged so that the accused may prepare a defense to the 
prosecution and, if convicted, be able to plead the judgment of 
conviction on such charge as a bar to a later prosecution for the 
same offense. State v. Brunzo, 262 Neb. 598, 634 N.W.2d 767 
(2001). Generally, to charge a defendant with the commission of 
a criminal offense, the information or complaint must allege each 
statutorily essential element of the crime charged, expressed in 
the words of the statute which prohibits the conduct charged as a 
crime, or in language equivalent to the statutory terms defining 
the crime charged. Id. However, when the charging of a crime in



12 NEBRASKA APPELLATE REPORTS

the language of the statute leaves the information insufficient to 
reasonably inform the defendant as to the nature of the crime 
charged, additional averments must be included to meet the 
requirements of due process. Id. Nonetheless, an information is 
deemed sufficient unless it is so defective that by no construction 
can it be said to charge the offense of which the accused was con
victed. Id. In short, the test is whether the information charges 
the defendant with the statutory elements and informs the 
defendant of the charges.  

In State v. Gascoigen, 191 Neb. 15, 213 N.W.2d 452 (1973), 
the Supreme Court found that amending the information to add 
the word "willfully" was not error. The criminal statute involved 
in Gascoigen made it a crime if there was a willful failure of a 
person to return to custody. After the jury was impaneled but 
before any evidence was introduced, the State, during a recess 
which was apparently ex parte, requested and was granted leave 
to amend the information by adding the term "willfully." Counsel 
for the defendant did not discover the amendment until the jury 
instruction conference. The Supreme Court found that adding 
"willfully" to the information did not prejudice the substantial 
rights of the defendant. Further, the court acknowledged that the 
amendment did not alter the burden of the State to prove beyond 
a reasonable doubt every essential element of the offense with 
which the defendant was charged. The court stated: "To treat the 
addition of the single word 'willful' as a substantive and critical 
amendment in this case exalts form over substance." Id. at 19-20, 
213 N.W.2d at 455.  

Similarly, in State v. Last, 212 Neb. 596, 324 N.W.2d 402 
(1982), on the third day of trial, the State moved to amend the 
information to add the words "with intent to steal" to an infor
mation charging attempted robbery. The defendant alleged that 
it was error to allow the State to amend the information and that 
the original information should have been quashed, since it 
failed to include an essential element of the crime charged. The 
Supreme Court held that since the information specifically 
charged the defendant with the crime of attempted robbery, the 
information of necessity included all the elements of the crime 
of robbery. The court said that the use of the word "robbery" by 
definition includes the element "with intent to steal." Further, by
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charging the defendant with attempted robbery, the State was 
obligated to prove all the necessary elements of robbery, includ
ing an intent to steal. The Supreme Court held that adding the 
words "with intent to steal" did not change the offense from that 
with which the defendant had been charged.  

In the case at bar, the State was obligated to prove all the ele
ments of incest, including that the stepchild was a minor. The 
original information was sufficient to reasonably inform Johnson 
as to the nature of the crime charged, because it specifically 
charged him with engaging in sexual penetration "with his step
daughter, to-wit: [C.K.]" Johnson knew that the victim had to be 
a minor because nearly a month before trial, he filed a motion in 
limine arguing about the definition of the term "minor" and seek
ing to block the admission of any statements he had made regard
ing incidents that occurred after the victim turned 16 years old.  
Johnson was not misled, surprised, or prejudiced in his prepara
tion for trial; nor was he unable to prepare his defense due to the 
omission, as he clearly knew that at issue was whether C.K. was 
a minor at the time of the incidents. Indeed, unlike the defendant 
in State v. Gascoigen, 191 Neb. 15, 213 N.W.2d 452 (1973), 
Johnson was informed of the amendment, and obviously, no 
additional preparation time was required by the amendment.  

Furthermore, adding the word "minor" did not alter the incest 
charge in any way. The amendment did not charge an additional 
offense and did not change the nature of the original incest 
charge. The amendment here was no different than the addition 
of the term "willfully" in Gascoigen or the words "intent to 
steal" in Last, because being a minor is, of necessity, part of the 
crime of incest when the victim is a stepchild of the defendant, 
as was alleged in the original information. Johnson's rights were 
clearly not prejudiced. He was sufficiently apprised of the 
charges against him and of all the elements necessary to prove 
the charges, including all of those inherent in the crime of incest, 
specifically that a stepchild victim be a minor. Thus, the district 
court did not err in allowing the State to amend the information 
to include the word "minor." 

3. MOTION FOR MISTRIAL 

[10] Johnson alleges in his third assignment of error that the 
trial court abused its discretion in overruling his motion for a
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mistrial because the court allowed the amendment which resulted 
in fundamental unfairness to him. The decision whether to grant 
a motion for mistrial is within the discretion of the trial court and 
will not be disturbed on appeal in the absence of an abuse of dis
cretion. State v. Shipps, 265 Neb. 342, 656 N.W.2d 622 (2003).  
Having found that it was not error to allow the amendment, we 
obviously must also find that the denial of the motion for a mis
trial was properly overruled.  

4. DENIAL OF ARRAIGNMENT AND MOTION TO QUASH 

Johnson contends that the trial court erred in refusing to grant 
a new arraignment and allow him to file a motion to quash after 
the information had been amended. Johnson claims that the 
addition of the word "minor" to the information alters the nature 
of the charge and that as a result, he should have been entitled 
to arraignment. Neb. Rev. Stat. § 29-1816 (Reissue 1995) states 
in part: 

The accused shall be arraigned by reading to him or her 
the indictment or information, unless the reading is waived 
by the accused when the nature of the charge is made known 
to him or her. The accused shall then be asked whether he or 
she is guilty or not guilty of the offense charged. If the 
accused appears in person and by counsel and goes to trial 
before a jury regularly impaneled and sworn, he or she shall 
be deemed to have waived arraignment and a plea of not 
guilty shall be deemed to have been made.  

As said, the amendment to the information did not alter the 
charge, nor did it prejudice Johnson's rights. Johnson was aware 
of the charges, and he was aware that the allegations in the infor
mation pertained to sexual penetration with C.K., whose age 
Johnson would have likely known at the time of the alleged inci
dents. Johnson was aware, as shown by his own pretrial motions, 
that at issue was whether C.K. was a minor at the time of the inci
dents. The denial of a new arraignment after the amendment in 
no way prejudiced Johnson, because Johnson was arraigned on 
the original information and because the amendment contained 
no new information.  

As to the motion to quash, when Johnson moved for arraign
ment on the new information, he moved in the alternative to be
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allowed to withdraw his not guilty plea in order to stand mute 
and file a motion to quash the information on the ground that it 
was unconstitutionally vague. The district court denied this 
alternative motion. Johnson contends this was error in that he 
never had an opportunity to stand mute or file a motion to quash 
on the precise information upon which he was convicted.  
Further, Johnson did not move to quash the original information, 
despite his knowledge that the statute referred to "minor 
stepchild" and the apparent dispute concerning the definition of 
the word minor which existed well before the trial and amend
ment to the information. Denial of the opportunity to file a 
motion to quash could only be prejudiced if such had merit, and 
in this case, that would mean the statute under which he was 
charged needs to be found unconstitutional. We have already 
determined that the constitutionality of the statute was not pre
served for appellate review.  

5. OBJECTION TO JURY INSTRUCTION No. 4 AND REFUSAL 

To GIVE PROPOSED JURY INSTRUCTION 

Johnson contends that it was error to give jury instruction No.  
4 and that it was error to refuse to give his proposed jury instruc
tion regarding the elements of the State's case for count II, incest.  
The district court instructed that the State must prove that the 
victim was less than 19 years old at the time of the offense.  
Johnson requested the court to instruct the jury that the victim 
had to be either less than 16 years old or less than 18 years old.  
In order to establish reversible error from a court's refusal to give 
a requested instruction, an appellant has the burden, among other 
things, to show that the tendered instruction is a correct statement 
of the law. See State v. Bao, 263 Neb. 439, 640 N.W.2d 405 
(2002). Section 43-2101, the statute used by the trial judge, says 
that "[a]ll persons under nineteen years of age" are minors, 
unless a person under the age of 19 marries, then his or her 
minority ends. This takes us to the core issue: What is the mean
ing of "minor" in the incest statute, § 28-703, given that the 
statute does not provide a particular age.  

[1 1] The age of majority is set at different ages for different 
purposes. See, e.g., Neb. Rev. Stat. § 25-508.01 (Reissue 1995) 
(for purposes of personal service, minor is person under 14
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years of age); Neb. Rev. Stat. § 28-443 (Reissue 1995) (in regard 
to prohibition of delivery of drug paraphernalia to minor, minor 
is person under 18 years of age who is at least 3 years younger 
than actor); Neb. Rev. Stat. § 28-805 (Reissue 1995) (debauch
ing minor prohibits nonminor from debauching morals of boy or 
girl under age of 17); Neb. Rev. Stat. § 28-1418 (Reissue 1995) 
(prohibiting use of tobacco by minor under age of 18); Neb. Rev.  
Stat. § 53-103(23) (Cum. Supp. 2002) (for purposes of Nebraska 
Liquor Control Act, minor means any person under 21 years of 
age, regardless of marital status). We must determine whether 
§ 43-2101 provides the correct definition of the term "minor." In 
the construction of statutes, we look to the following guidelines: 

"When asked to interpret a statute, an appellate court 
must determine and give effect to the purpose and intent of 
the Legislature as ascertained from the entire language of 
the statute considered in its plain, ordinary, and popular 
sense. A court has a duty to discover, if possible, legislative 
intent from the statute itself. [Citations omitted.] 'When 
statutory language is plain and unambiguous, no judicial 
interpretation is needed to ascertain the statute's meaning 
so that, in the absence of a statutory indication to the con
trary, words in a statute will be given their ordinary mean
ing.' [Citations omitted.] 'As a series or collection of 
statutes pertaining to a certain subject matter, statutory 
components of an act, which are in pari materia, may be 
conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the 
act are consistent, harmonious, and sensible.' [Citation 
omitted.] '[An appellate court], in construing a statute, 
looks to the objects to be accomplished, the evils and mis
chief sought to be remedied, or the purposes to be served, 
and places upon the statute a reasonable or liberal con
struction which will best effect its purpose rather than one 
which will defeat it. [Citation omitted.] Further, effect must 
be given, if possible, to all the several parts of a statute. No 
sentence, clause, or word should be rejected as meaningless 
or superfluous if it can be avoided. It is not within the 
province of this court to read meaning into a statute that is 
not warranted by legislative language; neither is it within
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the province of the court to read anything plain, direct, and 
unambiguous out of a statute.'" 

State v. Lewis, 6 Neb. App. 867, 874-75, 577 N.W.2d 774, 
779-80 (1998), quoting Arizona Motor Speedway v. Hoppe, 244 
Neb. 316, 506 N.W.2d 699 (1993). The intent of the Legislature 
is expressed by omission as well as by inclusion. Nelsen v.  
Grzywa, 9 Neb. App. 702, 618 N.W.2d 472 (2000).  

Use of § 43-2101 to define "minor" for purposes of the incest 
statute, § 28-703, is appropriate because the incest statute is 
obviously intended to protect the familial structure of both blood 
relatives and stepfamilies. Minor stepchildren are included in the 
incest statute because a stepparent and a minor stepchild can 
have the same relationship as a natural parent has with a natural 
child. Even if the relationship is not the same, the stepparent is 
still in a position of power, authority, and dominance vis-a-vis 
the stepchild.  

[12] For parents and natural children, there is no age at which 
sexual relations become lawful. See § 28-703. In short, the law 
does not permit consent to such a relationship. However, for the 
crime of incest in a stepfamily, the stepchild must be a minor, 
meaning that an adult stepchild can consent to such a relationship.  
The Legislature apparently recognized that the makeup of a step
family may eventually change once a child becomes an adult and 
that a sexual relationship between an adult stepchild and a step
parent could occur, because it does not have the inherent crimi
nality, danger to offspring, and destructiveness to the entire fam
ily that arises when sex occurs between parent and child. It is 
evident that the Legislature saw incest as a very serious crime and 
wanted to provide as much protection as possible for stepchildren 
and their families without denying the fact that the status of step
families may change. While the Legislature did not define 
"minor" within the incest statute, it is reasonable to assume a leg
islative intent to provide the maximum degree of protection for 
stepchildren and their families while recognizing the difference 
between stepchildren and natural children and to construe the 
statute accordingly. For a sexual relationship between the latter to 
truly be consensual, the stepchild, of necessity, must be an adult.  
Thus, we reject the use of younger ages for minor children as 
found in other statutes we have listed and hold that for the crime
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of incest, any stepchild under the age of 19 is a minor. Thus, we 
hold that § 43-2101 defines "minor" as a person under 19 years of 
age for purposes of the incest statute, § 28-703.  

Further support for § 43-2101 being applicable to the incest 
statute is found in its location in the statutes. Even though 
§ 43-2101 is not contained in the criminal code, it is in the chap
ter entitled "Infants and Juveniles," and it is well known that the 
juvenile code has as its overriding concern the child's best inter
ests. That chapter also provides the definition of stepparent that is 
applicable to the incest statute. See Judiciary Committee Hearing, 
L.B. 89, 89th Leg., 1st Sess. 43 (Jan. 30, 1985). It is appropriate 
for the term "minor" to be defined as under the age of 19 for pur
poses of the incest statute, as it is in the child's best interests to be 
protected from incest by a stepparent until adulthood.  

Additionally, the Nebraska Supreme Court has not specifically 
defined the term "minor" in regard to other incest cases, but the 
court has affirmed prior incest convictions in cases where the vic
tim was over 16 years old. See State v. Perdue, 222 Neb. 679, 386 
N.W.2d 14 (1986) (victim was assaulted between 14 and 18 years 
of age). Therefore, the district court was correct in utilizing 
§ 43-2101 and in determining the age of a minor stepchild for pur
poses of the incest statute to be under the age of 19. As a result, 
Johnson cannot premise error on the failure to give an instruction 
that would contain an incorrect statement of the law.  

VI. CONCLUSION 
For the foregoing reasons, we affirm the conviction of Johnson 

on the charge of incest, holding that for purposes of the incest 
statute, a minor stepchild means a child under the age of 19.  

AFFIRMED.
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IN RE INTEREST OF JAMIE P., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, v. ALAN C., APPELLEE, 

AND RHONDA P., INTERVENOR-APPELLANT.  

670 N.W.2d 814 

Filed November 10, 2003. No. A-02-1259.  

I. Juvenile Courts: Evidence: Witnesses: Appeal and Error. Juvenile cases are 
reviewed de novo on the record, and the appellate court is required to reach a conclu
sion independent of the juvenile court's findings; however, when the evidence is in 
conflict,-the appellate court will consider and give weight to the fact that the lower 
court observed the witnesses and accepted one version of the facts over the other.  

2. Juvenile Courts: Appeal and Error. In reviewing questions of law arising under the 
Nebraska Juvenile Code, an appellate court reaches conclusions independent of the 
lower court's ruling.  

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial 
discretion is involved only when the rules make such discretion a factor in determin
ing admissibility.  

4. Interventions: Judgments. The interest required as a prerequisite to intervention 
under Neb. Rev. Stat. § 25-328 (Reissue 1995) is a direct and legal interest of such 
character that the intervenor will lose or gain by the direct operation and legal effect 
of the judgment which may be rendered in the action.  

5. Interventions: Pleadings. A person seeking to intervene in an action must allege 
facts showing that he or she possesses the requisite legal interest in the subject matter 
of the action.  

Appeal from the Separate Juvenile Court of Douglas County: 
VERNON DANIELS, Judge. Affirmed.  

Leslie A. Christensen and James Crampton for appellant.  

James S. Jansen, Douglas County Attorney, Shawn R. Hagerty, 
and Kelli Wiehl, Senior Certified Law Student, for appellee State 
of Nebraska.  

Kelly T. Shattuck, of Cohen, Vacanti, Higgins & Shattuck, for 
appellee Alan C.  

IRWIN, Chief Judge, and SIEVERS and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Rhonda P., the natural mother of Jamie P., appeals from an 
adjudication in the separate juvenile court of Douglas County on
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a petition filed by the State. The State's petition alleged that Jamie 
was a minor within the meaning of Neb. Rev. Stat. § 43-247(3)(a) 
(Cum. Supp. 2002) as a result of the actions of Alan C., Jamie's 
natural father, in that Alan had subjected Jamie to inappropriate 
sexual contact, placing her at risk for harm. Rhonda was granted 
leave to intervene in the matter. The juvenile court dismissed the 
charge in the State's petition relating to Alan's inappropriate con
duct and terminated the jurisdiction of the court. Rhonda appeals, 
alleging that she was denied procedural due process in connection 
with her intervention, that the court erred in excluding from evi
dence statements Jamie allegedly made while asleep, and that the 
court erred in failing to find that there was sufficient evidence that 
Alan had inappropriately touched Jamie. For the following rea
sons, we affirm.  

BACKGROUND 
We initially note that at the time the juvenile court became 

involved in this matter, Rhonda and Alan were involved in a dis
trict court custody proceeding that had been pending for approxi
mately 1 year. The district court proceeding was scheduled for 
trial in January 2002 but was apparently continued at Rhonda's 
request. The parties in the juvenile court matter acknowledged 
that Alan had had custody of Jamie pursuant to an order of the dis
trict court from approximately May or June 2001 until February 
2002, when Jamie was placed in the custody of the Nebraska 
Department of Health and Human Services (the Department) by 
the juvenile court.  

Rhonda had had supervised visitation with Jamie through the 
district court custody proceedings. Alan testified in the present 
matter that after the district court ordered this supervised visita
tion, Rhonda did not exercise her visitation rights for approxi
mately 1 month. Alan did allow Rhonda to have one overnight 
unsupervised visitation with Jamie in February 2002 due to a 
special family event of Rhonda's. During that visitation, Jamie's 
half sister, Jessica P., allegedly overheard statements made by 
Jamie while Jamie was sleeping; Jamie allegedly stated, 
"'Daddy stop' " and "'I don't like sex' " while making a "hump
ing" motion with her body. The next day, or shortly thereafter, 
Rhonda took Jamie to a hospital for a physical examination due

262



IN RE INTEREST OF JAMIE P. 263 

Cite as 12 Neb. App. 261 

to her concerns that Alan had sexually abused Jamie. An officer 
from the Omaha Police Department also responded and inter
viewed Jamie, taking her into protective custody and placing her 
with Rhonda. The doctor who examined Jamie found no signs of 
trauma on her. Det. Richard Mahoney of the child victim section 
assault unit of the Omaha Police Department interviewed Jamie 
and Rhonda on March 1. Jamie indicated to Mahoney that Alan 
had licked her all over and rubbed the private parts of her body.  
Mahoney indicated that Jamie was "age appropriate" in her 
responses to his questions, but he did not find her to be believ
able and described her claim as "farfetched." Another doctor 
conducted a physical examination of Jamie at this time and was 
unable to find any evidence of sexual trauma. In addition to 
Jamie and Rhonda, Mahoney interviewed Alan and two other 
individuals who had allegedly been present during the inappro
priate sexual contact. Alan and the two other individuals denied 
the allegations of sexual abuse. At the conclusion of his investi
gation, Mahoney determined that there was insufficient evi
dence for any criminal charge to be filed against Alan.  

Randy McCarty, a child protection safety worker with the 
Department, performed an initial assessment on the family in 
March 2002. McCarty reviewed police reports and interviewed 
Mahoney, Rhonda, and Alan. McCarty's recommendation at the 
time of her initial assessment was that Jamie not be returned to 
Alan's custody despite the lack of substantiated evidence of 
abuse. Due to the allegations that had been made in the juvenile 
case as well as certain concerns raised with regard to Rhonda in 
the district court case, McCarty felt it would be best for Jamie to 
be placed in a neutral setting.  

The State filed a petition in the juvenile court on February 25, 
2002, alleging that Jamie came within the meaning of 
§ 43-247(3)(a) by virtue of being under the age of 18 and 
because Alan had placed her in a situation dangerous to life or 
limb or injurious to her health or morals. Specifically, the peti
tion alleged that Alan had subjected Jamie to inappropriate sex
ual contact, placing her at risk for harm. Upon the State's motion, 
the juvenile court entered an order for immediate custody on 
February 25, granting custody of Jamie to the Department for 
placement in foster care or other appropriate placement.
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On March 25, 2002, Rhonda filed a motion for leave to inter
vene and for review of Jamie's detention. Rhonda sought an 
order granting her such leave, permitting her to participate fully 
in the adjudication process, and placing Jamie in her custody.  
Rhonda's motion was heard on April 2. At the April 2 hearing, 
Rhonda's attorney indicated that he had an intervenor's petition 
to file on Rhonda's behalf. Upon the court's inquiry, the attorneys 
for Alan and the State and the guardian ad litem all indicated that 
they did not object to Rhonda's motion for leave to intervene, and 
the intervenor's petition was filed on April 2 as well. Rhonda 
indicated within the petition that it had been filed with the con
sent of the county attorney pursuant to Neb. Rev. Stat. § 43-274 
(Reissue 1998). Rhonda further alleged therein that Alan had 
placed Jamie at risk for harm by subjecting her to inappropriate 
sexual contact, by driving with her in his vehicle while his 
license was under suspension, by allowing her to smoke 
cigarettes, and through his use of alcohol and pornography.  
Rhonda attached to the petition affidavits from herself and 
Jessica detailing Alan's alleged misconduct and the alleged 
reports of inappropriate sexual contact with respect to Jamie. The 
juvenile court entered an order on April 17, granting Rhonda's 
motion for leave to intervene upon finding that there were no 
objections to Rhonda's motion. The court also granted Rhonda's 
motion for placement of Jamie with her, finding that Jamie 
should remain in the temporary custody of the Department with 
placement to include Rhonda's home.  

Adjudication hearings on the State's petition were held on July 
18 and 19 and September 13, 2002. Prior to the start of the July 
18 hearing, an in-chambers conference was held, wherein the sta
tus of Rhonda's intervenor's petition was discussed. Rhonda 
maintained that when the intervention was granted, she was also 
given authorization to file a petition. The county attorney indi
cated no recollection of having authorized the filing of a petition.  
The court continued the matter of Rhonda's petition to allow the 
preparation of a transcript of the April 2 hearing. Our record con
tains the transcript from the April 2 hearing and does not show 
that consent was given by the county attorney to the filing of a 
petition by Rhonda. On July 19, Rhonda filed a pleading entitled 
"Motion for Leave to File Answer and Affirmative Allegations or
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Alternatively, to Adjudicate the Allegations in the Intervenor's 
Petition." Rhonda filed an answer and affirmative allegations on 
July 19 as well. The juvenile court entered an order on July 23, 
denying Rhonda's motion for leave to file an answer and affirma
tive allegations.  

The State and Alan called witnesses to testify at the adjudica
tion hearings. The witnesses called by the State and Alan were 
also questioned by Rhonda's attorney and the guardian ad litem.  
In addition to the above evidence, evidence was adduced as indi
cated below.  

Jamie was questioned by the court in chambers in the presence 
of the guardian ad litem and the attorneys for Rhonda and Alan 
regarding her ability to distinguish right from wrong. Upon the 
close of this questioning, the court inquired whether the attorneys 
were satisfied with Jamie's ability. Alan's attorney expressed 
some concerns given Jamie's age and maturity level, but the attor
neys generally agreed that Jamie had done fairly well for a child 
of her age and that they would rely on the court's judgment to 
address any particular concerns encountered in Jamie's testimony.  
Based upon that understanding, counsel for the various parties 
proceeded to question Jamie. We note that Jamie was born on 
October 16, 1996, so at the time of her testimony on July 18, 
2002, she was almost 6 years old and was in kindergarten.  

The State inquired whether Alan had ever done anything to 
Jamie that she did not like, to which Jamie responded that Alan 
"[licked [her] around [her] body." Jamie indicated that this had 
occurred in the garage at Alan's house and that it had occurred 
more than one time. Jamie indicated that Alan had not licked or 
touched her "private parts." Jamie stated that she told "[Rhonda] 
and the doctors" about the licking. Alan's attorney inquired as to 
whether anyone had previously told Jamie anything about the 
adjudication hearing. Jamie indicated that she was told "[n]oth
ing" by Rhonda and Jessica about the court hearing other than 
that she was going to have to go to court on the day of the hear
ing and that "the judge [was] going to ask [her] what [Alan] did 
to [her]." Alan's attorney also inquired whether Rhonda or 
Jessica had told Jamie that Alan had done something wrong to 
her, to which Jamie replied, "Yes." Jamie indicated that Rhonda 
or Jessica had told her "[o]ne or two or three" times that Alan had



12 NEBRASKA APPELLATE REPORTS

done something wrong to her, but that Rhonda had not said that 
Alan was a bad person. Upon questioning by Rhonda's attorney, 
Jamie denied that Rhonda had told her what to say in court and 
further indicated that she was telling the truth. The guardian ad 
litem inquired whether Alan had licked Jamie on her feet, shoul
ders, head, back, legs, and chest, to which Jamie affirmatively 
responded except as to her head. Jamie further testified, "Every 
time that he did it I fe[1t] sad." Upon further questioning by 
Alan's attorney, Jamie agreed that Alan picks her up, blows on 
her stomach, tickles her, and kisses her. Jamie agreed that Alan 
does this because he loves her. Jamie indicated that she did not 
think it was "bad" for Alan to kiss her on her cheek but that it was 
"bad" if he kissed her anywhere else.  

Jessica was called by the State as a witness. Jessica was 19 
years old at the time of the hearing and resided with Rhonda.  
Jessica testified concerning the incident that allegedly occurred 
during the overnight visitation that Rhonda had with Jamie on the 
weekend of February 22, 2002. Jessica testified that she allowed 
Jamie to sleep with her on that occasion because Jamie did not 
like to sleep alone. Jessica and Jamie went to bed around 10:30 or 
11 p.m. Jessica woke up around 1:30 a.m. and went to the bath
room. Jessica indicated that she heard Jamie "let out a weird cry" 
as she was returning to the bedroom. Jessica testified that after she 
had returned to the bedroom, she heard Jamie state something to 
the effect of "'Daddy stop' " and " 'I don't like sex' "and saw that 
Jamie then started "moving her butt up and down." Alan's attor
ney and the guardian ad litem objected to this testimony on the 
ground that it was hearsay. The State's and Rhonda's attorneys 
argued that the statements allegedly made by Jamie, as testified to 
by Jessica, either were not hearsay or, if they were hearsay, fell 
under the excited utterance exception to the hearsay rule. After 
further argument from the parties and additional testimony from 
Jessica, the court took the matter under advisement.  

Dr. Joseph Rizzo, a clinical psychologist, was called as a wit
ness by Alan. Rizzo conducted a psychological assessment of 
Alan to evaluate whether Alan fit the profile of an individual who 
sexually abuses children. Rizzo's assessment included a clinical 
interview and history and the completion of various psychologi
cal tests and standard forms by Alan. The history obtained by
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Rizzo from Alan included Alan's past treatment for substance 
abuse, past charges of driving under the influence of alcohol, 
sexual history, use of pornography, and present alcohol use.  
Rizzo opined, based on his interviews with and testing of Alan, 
that Alan's profile was not consistent with the profile of a child 
molester. Rizzo expressed concerns about the present child abuse 
charges' having arisen in the context of a custody proceeding, cit
ing published material in his field indicating that 90 percent of 
sexual abuse allegations in ongoing custody cases are false.  
Upon cross-examination, Rizzo admitted that he had not found 
the 90-percent figure to be accurate in his own clinical experi
ence but stated that he had accepted this figure as "a caution" in 
situations similar to the present case.  

Tyrie Cook, a human services worker, was called as a witness 
by Alan. Cook serves as a visitation specialist, taking children 
who are in foster care to visit their biological parents. Cook had 
served as the visitation specialist for Alan since May 2002, tak
ing Jamie to see Alan twice a week. Cook testified that Jamie and 
Alan had a good relationship, that Jamie did not appear to be 
frightened or scared to have contact with Alan, and that all the 
touching and other contact that occurred during visits appeared 
to be appropriate.  

Rhonda testified about, among other things, an incident that 
had occurred in approximately August 2001 between Jamie and 
a young neighborhood boy while Jamie was in Rhonda's care.  
Rhonda testified that she observed Jamie and the boy leaving a 
neighbor's garage and that when she asked Jamie what they had 
been doing, Jamie indicated that the boy had lifted up her dress.  
Alan's recollection of the incident differed from Rhonda's. Alan 
testified that after the incident occurred, Rhonda informed him 
that two boys had been involved, that they had pulled down 
Jamie's panties, and that they had touched Jamie's bottom, 
chest, and private areas. Alan indicated that he took Jamie to a 
psychologist and a medical doctor following this incident and 
that Jamie indicated at the time that there had been physical con
tact between her and the boy (or boys). Apparently, Rhonda 
resolved the incident by speaking to the boy's (or boys') mother.  
The record is not clear as to the results of any medical examina
tions that were conducted following this incident.



12 NEBRASKA APPELLATE REPORTS

Alan denied ever inappropriately touching Jamie. Alan also 
denied ever having problems with Jamie's making up stories or 
being untruthful. Alan testified that he had kissed Jamie but never 
in any inappropriate places and that Jamie had kissed him. Alan 
testified that Jamie would know the difference between a kiss 
and a lick.  

The juvenile court entered an order on October 21, 2002, find
ing that the statements Jamie made while asleep, as testified to by 
Jessica, did not fall under the hearsay exception as set forth in 
Neb. Rev. Stat. § 27-803(1) (Cum. Supp. 2002). The court further 
found that the statements were not permitted under § 27-803(23) 
because under the totality of the circumstances, the statements 
lacked the requisite degree of reliability or trustworthiness. The 
court also found that the prejudicial nature of the statements out
weighed their probative value. The court dismissed the charge in 
the petition relating to Alan's inappropriate conduct, relieved the 
Department of any further responsibility in the matter, and ter
minated the jurisdiction of the court. Subsequently, Rhonda per
fected her appeal to this court.  

ASSIGNMENTS OF ERROR 
Rhonda asserts that she was denied due process when the 

juvenile court did not allow her intervenor's petition and did not 
consider her affirmative allegations. Rhonda further asserts that 
the juvenile court erred in (1) excluding Jessica's testimony 
regarding the statements Jamie made while asleep and (2) fail
ing to find that there was sufficient evidence that Alan had in
appropriately touched Jamie.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and the 

appellate court is required to reach a conclusion independent of 
the juvenile court's findings; however, when the evidence is in 
conflict, the appellate court will consider and give weight to the 
fact that the lower court observed the witnesses and accepted one 
version of the facts over the other. In re Interest of Michael R., 11 
Neb. App. 903, 662 N.W.2d 632 (2003).  

[2] In reviewing questions of law arising under the Nebraska 
Juvenile Code, an appellate court reaches conclusions independent
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of the lower court's ruling. In re Interest of Ty M. & Devon M., 265 
Neb. 150, 655 N.W.2d 672 (2003).  

[3] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is involved only when the 
rules make such discretion a factor in determining admissibility.  
Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663 
N.W.2d 43 (2003).  

ANALYSIS 
Due Process.  

[4,5] Rhonda first asserts that she was denied due process 
when the juvenile court did not allow her to proceed on her inter
venor's petition and did not consider her affirmative allegations.  
Rhonda relies on Neb. Rev. Stat. § 25-328 (Reissue 1995) (since 
amended, operative January 1, 2003, to replace 'word "petition" 
with "complaint"), which provided: 

Any person who has or claims an interest in the matter in 
litigation, in the success of either of the parties to an action, 
or against both, in any action pending or to be brought in 
any of the courts of the State of Nebraska, may become a 
party to an action between any other persons or corpora
tions, either by joining the plaintiff in claiming what is 
sought by the petition, or by uniting with the defendants in 
resisting the claim of the plaintiff, or by demanding any
thing adversely to both the plaintiff and defendant, either 
before or after issue has been joined in the action, and 
before the trial commences.  

The interest required as a prerequisite to intervention under 
§ 25-328 is a direct and legal interest of such character that the 
intervenor will lose or gain by the direct operation and legal 
effect of the judgment which may be rendered in the action. In 
re Interest of Kayle C. & Kylee C., 253 Neb. 685, 574 N.W.2d 
473 (1998). A person seeking to intervene in an action must 
allege facts showing that he or she possesses the requisite legal 
interest in the subject matter of the action. Id.  

Rhonda was, in fact, granted the right to intervene and partic
ipate in the present matter. Rhonda argues, however, that she 
should have been allowed to proceed on her intervenor's petition,
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which she alleged was filed with the consent of the county attor
ney pursuant to § 43-274. Section 43-274(1) provides in rele
vant part: 

The county attorney or any reputable person residing in 
the county, with the consent of the county attorney, having 
knowledge of a juvenile in his or her county who appears 
to be a juvenile described in subdivision (1), (2), (3), or (4) 
of section 43-247[,] may file with the clerk of the court 
having jurisdiction in the matter a petition in writing spec
ifying which subdivision of section 43-247 is alleged, set
ting forth the facts verified by affidavit ....  

(Emphasis supplied.) 
In In re Interest of Joelyann H., 6 Neb. App. 472, 574 N.W.2d 

185 (1998), this court considered a petition, filed by the court
appointed guardians of a child pursuant to Neb. Rev. Stat.  
§ 43-292 (Reissue 1993), to terminate the parental rights of the 
child's natural mother. The juvenile court terminated the natural 
mother's parental rights, and she appealed to this court.  
Proceedings in that case began at the dispositional phase with a 
hearing on the guardians' petition to terminate the natural 
mother's parental rights. We held that the juvenile court lacked 
jurisdiction over the child and that the order terminating the nat
ural mother's parental rights was a nullity because the 
guardians' petition was not an adjudication petition as specified 
in § 43-247. This court further stated: 

Even if we were to somehow construe the petition filed 
by [the guardians] as a petition for adjudication pursuant to 
§ 43-247, it would be deficient. [Section] 43-274 (Reissue 
1993) provides that any such petition must be filed by the 
"county attorney or any reputable person residing in the 
county, with the consent of the county attorney." . . . Nothing 
in the record establishes that this petition was filed by or 
with the consent of the county attorney.  

(Emphasis omitted.) In re Interest of Joelyann H., 6 Neb. App.  
at 477, 574 N.W.2d at 189.  

Our review of the record in the present case reveals that while 
the county attorney did not object to Rhonda's motion for leave 
to intervene, there is no evidence to establish that the county 
attorney consented to the filing of Rhonda's intervenor's petition.
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The juvenile court did not err in refusing to allow Rhonda to pro
ceed on her intervenor's petition.  

Because Rhonda did not prove compliance with § 43-274, as 
discussed above, we need not address her due process argument.  
See Anderson v. Bellino, 265 Neb. 577, 658 N.W.2d 645 (2003) 
(appellate court not obligated to engage in analysis not needed 
to adjudicate case and controversy before it).  

However, to the extent that Rhonda's due process argument 
applies to her rights during the adjudication process in general, it 
is clear that Rhonda was granted the right to intervene and was 
allowed to participate in the adjudication proceedings. She was 
present and represented by counsel at all of the hearings. Rhonda 
was afforded the opportunity to cross-examine witnesses called 
both by the State and by Alan at the adjudication hearing. We 
also note that many of the issues raised in Rhonda's petition and 
affirmative allegations were covered during the course of the 
adjudication hearings, albeit not in as much detail, perhaps, as 
Rhonda would have liked. Issues of Alan's alleged inappropriate 
touching of Jamie and his use of alcohol and pornography were 
covered during the course of the proceedings. The only issues 
Rhonda was not allowed to question witnesses over in some 
detail were whether Alan drove with Jamie in his car while his 
license was under suspension and whether Alan gave Jamie 
cigarettes. These issues will most likely be raised and thoroughly 
examined in the district court custody proceeding pending 
between Alan and Rhonda. We conclude that Rhonda was not 
denied her procedural due process rights with respect to the adju
dication proceedings.  

Statements Made While Sleeping.  
Rhonda next asserts that the juvenile court erred in excluding 

Jessica's testimony regarding the statements Jamie made while 
sleeping. Rhonda argues first that the statements, as testified to by 
Jessica, are not hearsay and second that if we find that the state
ments are hearsay, they fall under the excited utterance exception 
to the hearsay rule.  

Neb. Rev. Stat. § 27-801 (Reissue 1995) defines hearsay as "a 
statement, other than one made by the declarant while testifying 
at the trial or hearing, offered in evidence to prove the truth of the
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matter asserted." A "statement" is "(a) an oral or written assertion 
or (b) nonverbal conduct of a person, if it is intended by him as an 
assertion," and a "declarant" is "a person who makes a statement." 
Id. Rhonda urges that Jessica's testimony of the statements Jamie 
allegedly made while sleeping should have been admitted because 
it was not being offered to prove the truth of the matter asserted 
(namely that Jamie does not like sex), but, rather, was being 
offered for the nonhearsay purpose of illustrating the statements' 
effect on the hearer at the time. Rhonda argues that the testimony 
was offered to explain what prompted Rhonda to take Jamie to be 
examined at the hospital. However, it is clear that Rhonda wanted 
the court to draw the conclusion that because Jamie made such 
statements in her sleep, it was likely that Alan had sexually 
abused Jamie at some unknown point in time. We conclude that 
the statements Jamie allegedly made while sleeping, as testified to 
by Jessica, constituted hearsay.  

Alternatively, Rhonda urges that the statements fall under the 
excited utterance exception to the hearsay rule. Section 27-803 
provides, in relevant part: 

Subject to the provisions of [Neb. Rev. Stat. §] 27-403 
[(Reissue 1995)], the following are not excluded by the 
hearsay rule, even though the declarant is available as a 
witness: 

(1) A statement relating to a startling event or condition 
made while the declarant was under the stress of excite
ment caused by the event or condition; 

(23) A statement not specifically covered by any of the 
foregoing exceptions but having equivalent circumstantial 
guarantees of trustworthiness, if the court determines that 
(a) the statement is offered as evidence of a material fact, 
(b) the statement is more probative on the point for which 
it is offered than any other evidence which the proponent 
can procure through reasonable efforts, and (c) the general 
purposes of these rules and the interests of justice will best 
be served by admission of the statement into evidence.  

The juvenile court found that the statements Jamie made 
while sleeping, as testified to by Jessica, did not fall under the 
hearsay exception set forth in § 27-803(1) and likewise were not
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permitted under § 27-803(23) because under the totality of the 
circumstances, the statements lacked the requisite degree of reli
ability or trustworthiness. The court also found that the prejudi
cial nature of the statements outweighed their probative value.  
See Neb. Rev. Stat. § 27-403 (Reissue 1995).  

We have found no Nebraska cases considering the question 
of the admissibility of testimony of statements made while the 
declarant was sleeping or unconscious; however, this is a ques
tion that has been considered by other jurisdictions with vary
ing results: 

In light of the numerous exceptions to the rule barring 
the admission of hearsay statements, a question has arisen 
in a number of cases concerning the admissibility of testi
mony or other evidence of words or declarations which 
were spoken while the declarant was partly conscious, 
totally unconscious, or asleep. In considering this question, 
the courts have been guided by two rather contradictory 
views as to the nature of statements made by sleeping or 
unconscious persons. On the one hand, such statements 
may be regarded as nothing more than utterances made 
without any reasoning, and no more trustworthy than the 
statements of an insane person. However, since the sleeping 
or unconscious person obviously has no opportunity to fal
sify his statements, they may be regarded as being particu
larly apt to be truthful. Consequently, some courts have 
maintained that because the statements are uttered in the 
absence of reasoning capacities, they do not reflect the true 
thoughts of the declarant concerning actual events, and they 
consequently are not admissible in evidence . . . . Other 
courts have reasoned that the statement of a sleeping person 
was not admissible on the ground that since only the vol
untary statements of an individual may be introduced 
against him, and since the sleeping declarant could not con
trol his utterances, the admission of testimony concerning 
the statements would violate the declarant's right against 
self-incrimination . . . . On the other hand, a number of 
courts have reasoned that the statements of a sleeping or 
unconscious person, which would not have been admissible 
by reason of being a hearsay utterance if the declarant was
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awake at the time it was spoken, are in fact admissible, 
since they could not have been falsified by the unconscious 
or sleeping declarant ... . Still other court[s] have declined 
to take a position on the general trustworthiness of such 
statements, but have admitted evidence as to them and left 
it for the jury to weigh the evidence's value .. .And a few 
courts have held evidence as to particular statements admis
sible ... or inadmissible . . . without commenting upon the 
general admissibility of such evidence.  

Annot., 14 A.L.R.4th 802, § 2 at 804 (1982).  
In some jurisdictions, the expressions of a person made 

while asleep are not admissible as spontaneous statements, 
since they proceed from an unconscious and irresponsible 
condition. It has been said that such expressions have little 
or no meaning, are as likely to refer to unreal facts or con
ditions as to things real, and are wholly unreliable, and a 
jury ought not to be allowed to guess that such expressions 
are produced by a present mental or physical condition.  
The same reasoning has been applied to an utterance 
offered as a spontaneous statement made by a person while 
unconscious by reason of an injury. But the view has also 
been followed, in some instances, that there should be no 
question as to the competency of a spontaneous statement 
because of an alleged unconscious state of the declarant, 
unless the language is incoherent and the speaker delirious.  

29A Am. Jur. 2d Evidence § 877 at 299-300 (1994).  
As indicated in the references quoted above, there is no uni

formity with respect to either outcome or analytical approach 
among the states that have addressed the admissibility of testi
mony of statements a person made while sleeping. Nonetheless, 
as did the juvenile court in the present case, a number of states 
have found "sleep talk" evidence inadmissible due to its lack of 
reliability. See, e.g., Commonwealth v. Almeida, 433 Mass. 717, 
746 N.E.2d 139 (2001) (testimony of sleep talk inadmissible; cir
cumstances surrounding declaration lacked requisite degree of 
trustworthiness, and prejudicial nature of declaration outweighed 
minimum probative value); State v. Zimmerman, 121 Idaho 971, 
829 P.2d 861 (1992) (testimony of sleep talk inadmissible; not 
relevant due to lack of probative value regarding actual events
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and inherent unreliability); State v. Presley, 108 Or. App. 149, 
814 P.2d 550 (1991) (relevance of sleep talk not established 
because of failure to demonstrate nexus between child's vocal
ization and alleged incidents).  

We conclude that under the circumstances surrounding the 
alleged statements made by Jamie while she was asleep, her state
ments, as testified to by Jessica, are not excited utterances admis
sible under § 27-803(1) and do not contain sufficient indicia of 
their reliability to be admissible under § 27-803(23). Further, we 
agree with the juvenile court's conclusion that even if the state
ments were relevant, their prejudicial nature outweighed their 
probative value. See § 27-403. The juvenile court did not err in 
excluding Jessica's testimony of these statements from evidence.  
Rhonda's assignment of error is without merit.  

Sufficiency of Evidence.  
Finally, Rhonda asserts that the juvenile court erred in failing 

to find that there was sufficient evidence that Alan had inappro
priately touched Jamie. Rhonda acknowledges that while an 
appellate court is required to reach a conclusion independent of 
the juvenile court's findings, when the evidence is in conflict, the 
appellate court will consider and give weight to the fact that the 
lower court observed the witnesses and accepted one version of 
the facts over the other. In re Interest of Michael R., 11 Neb. App.  
903, 662 N.W.2d 632 (2003). Rhonda argues generally that the 
record in this case is sufficient to establish that Alan inappropri
ately touched Jamie "as far as the State's case is concerned." 
Brief for appellant at 16. Rhonda specifically argues that because 
the juvenile court did not hear testimony from or have the oppor
tunity to observe Rhonda's own witnesses and did not hear her 
evidence supporting both the State's and her own allegations, the 
record was incomplete and the trial fatally flawed. We have 
already concluded that Rhonda's due process rights were not vio
lated when the juvenile court did not allow her to proceed with 
her intervenor's petition and affirmative allegations against Alan.  
As to the allegations against Alan in the State's petition, there 
was conflicting evidence presented. The juvenile court had the 
opportunity to hear the evidence and observe the witnesses pre
sented by the State and by Alan and clearly accepted a version of
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the facts favorable to Alan. Rhonda had every opportunity to 
cross-examine these witnesses on the allegations raised in the 
State's petition. Our de novo review of the record leads us to con
clude that the juvenile court did not abuse its discretion in dis
missing the State's petition. Rhonda's final assignment of error is 
without merit.  

CONCLUSION 
We conclude that Rhonda was not denied her procedural due 

process rights with respect to the adjudication proceedings by 
virtue of the juvenile court's decision not to allow Rhonda to pro
ceed on her intervenor's petition and affirmative allegations. We 
further conclude that the juvenile court did not err in excluding 
testimony of the statements allegedly made by Jamie while sleep
ing from evidence. Finally, we conclude that the juvenile court did 
not abuse its discretion in dismissing the State's petition.  

AFFIRMED.  

CITY OF BEATRICE, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. DANIEL A. MEINTS, SR., APPELLANT.  

671 N.W.2d 243 

Filed November 18, 2003. No. A-02-704.  

1. Contempt: Final Orders: Appeal and Error. An appellate court, reviewing a final 
judgment or order in a contempt proceeding, reviews for errors appearing on the record.  

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Contempt: Appeal and Error. A trial court's factual finding in a contempt proceed
ing will be upheld on appeal unless the finding is clearly erroneous.  

4. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law.  
On a question of law, an appellate court is obligated to reach a conclusion indepen
dent of the determination reached by the court below.  

5. Contempt. A civil contempt is instituted to preserve and enforce the rights of private 
parties to a suit, to compel obedience to orders and decrees made to enforce such rights, 
and to administer the remedies to which the court has found the parties to be entitled.  

6. Criminal Law: Contempt. A criminal contempt is prosecuted to preserve the power 
and vindicate the dignity of the court and to punish for disobedience of its order.
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7. Contempt. When a coercive sanction is imposed, the contemnor holds the keys to his 
or her jail cell because the sentence is conditioned upon the contemnor's continued 
noncompliance with the court's order.  

8. . An order imposing a coercive sanction in a civil contempt proceeding is 
always subject to modification by the contemnor's conduct and thus is not a final, 
appealable order.  

9. Contempt: Appeal and Error. A punitive contempt sanction is like a criminal sen
tence, because it is not subject to mitigation should the contemnor comply with the 
court order. A punitive contempt sanction thus is a final, appealable order.  

10. Contempt If a contempt sentence is limited to imprisonment for a definite period, the 
defendant is furnished no key, and he or she cannot shorten the term by promising not 
to repeat the offense. Such imprisonment operates, not as a remedy coercive in its 
nature, but solely as punishment for the completed act of disobedience.  

11. _ . The character, nature, or purpose of a contempt proceeding is determined by 
the procedure used in a trial to determine whether there is contempt and the sanc
tion imposed.  

12. Criminal Law: Contempt: Indictments and Informations. In criminal contempt 
proceedings where the act charged was not committed in the presence of the court, the 
prosecution should be in the name of the State and by information.  

13. Constitutional Law: Criminal Law: Contempt: Self-Incrimination. In criminal 
contempt proceedings, an alleged contemnor is instructed that he or she may claim his 
or her Fifth Amendment privilege against self-incrimination.  

14. Contempt. A sentence in a prosecution for contempt, except that committed in open 
court, which is wholly punitive, may properly be imposed only in proceedings insti
tuted and tried as for criminal contempt.  

15. . A criminal sanction is invalid if imposed in a proceeding that is instituted and 
tried as a civil contempt.  

16. Contempt: Appeal and Error. A trial court commits plain error when it improp
erly imposes a punitive sanction, rather than a coercive sanction, in a civil contempt 
proceeding.  

17. Appeal and Error. An appellate court always reserves the right to note plain error 
which was not complained of at trial or on appeal but is plainly evident from the 
record, and which is of such a nature that to leave it uncorrected would result in dam
age to the integrity, reputation, or fairness of the judicial process.  

18. Contempt: Appeal and Error. The usual procedure on appeal in cases where the 
trial court has imposed an invalid punitive sanction in a civil contempt proceeding is 
to reverse the citation for contempt and remand the cause to the trial court in order 
that a proper civil penalty can be imposed or in order that a criminal proceeding can 
be conducted.  

Appeal from the District Court for Gage County: PAUL W.  
KORSLUND, Judge. Reversed and remanded with direction.  

D. Kirk Wolgamott for appellant.  

Jacqueline M. Tessendorf, Beatrice City Attorney, for appellee.
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HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

BUCKLEY, District Judge, Retired.  
INTRODUCTION 

Daniel A. Meints, Sr., appeals from an order of the district 
court for Gage County finding him in contempt of a previous 
court order regarding the use of his property and sentencing him 
to 120 days in jail. For the reasons that follow, we reverse, and 
remand with direction.  

BACKGROUND 
Meints is the owner of real estate located in a residential area 

of Beatrice, Nebraska. On January 24, 1994, pursuant to an 
action brought by the City of Beatrice (the City), the district 
court for Gage County entered a judgment and decree, finding 
that Meints had collected and placed upon his property outside of 
any structure thereon "substantial numbers and amounts of old 
automobiles and parts thereof, mowers, vacuum cleaners, bicycle 
parts, motorcycles and parts thereof, lumber, building materials, 
electrical fixtures, wheels, tires, glass containers, discarded fur
niture, batteries, litter, rubbish, trash and discarded materials of 
divers[e] kinds." The trial court found that the collection and 
maintenance of such items was a violation of the zoning ordi
nances and a public nuisance. The trial court ordered Meints to 
abate the ordinance violation and nuisance by removing the 
items from the property within 90 days from the date of the judg
ment. An exception was made for building materials, which were 
to be neatly stacked. The trial court's order also enjoined Meints 
from using the property in the future for the collection and main
tenance of such items as those ordered removed.  

On December 28, 2001, the City filed an application for con
tempt citation alleging that Meints had willfully violated and dis
obeyed the court's January 24, 1994, order by using his property 
for the collection and maintenance of such items as those set forth 
in the order. The City requested that the court find Meints in will
ful contempt of the court's order and that he be compelled to 
remove the items on his property that violate the 1994 order.  

Trial was held on April 12, 2002, and evidence was adduced.  
Following trial, the court found that Meints was in contempt as
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alleged in the application for contempt citation filed by the City.  
The court set the matter for disposition on May 10.  

On May 10, 2002, the trial court sentenced Meints to 120 
days in jail, but gave him the opportunity to purge himself of the 
finding of contempt and the sentence by placing the property in 
compliance as previously ordered. The trial court set a further 
hearing for May 24, at which time the court would determine if 
Meints had purged himself of the finding of contempt.  

Following the hearing on May 24, 2002, the trial court found 
that Meints had failed to purge himself of contempt and ordered 
that the sentence of 120 days in jail be enforced. The execution 
of the sentence was stayed pending Meints' appeal.  

ASSIGNMENTS OF ERROR 
Meints assigns that the trial court erred in (1) finding that he 

willfully disobeyed the court's order, (2) finding that there was 
sufficient evidence to support a finding that he was in contempt 
and subsequently failed to purge himself of the contempt, and 
(3) failing to find that he had been prejudiced in this matter 
because of a lawsuit he had filed against the City.  

STANDARD OF REVIEW 
[1-3] An appellate court, reviewing a final judgment or order 

in a contempt proceeding, reviews for errors appearing on the 
record. When reviewing a judgment for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. A trial court's factual finding in a 
contempt proceeding will be upheld on appeal unless the find
ing is clearly erroneous. Tyler v. Heywood, 258 Neb. 901, 607 
N.W.2d 186 (2000); Klinginsmith v. Wichmann, 252 Neb. 889, 
567 N.W.2d 172 (1997).  

ANALYSIS 
[4] We first address the City's contention that Meints' appeal 

should be dismissed for lack of jurisdiction. A jurisdictional 
question which does not involve a factual dispute is determined 
by an appellate court as a matter of law. On a question of law, an 
appellate court is obligated to reach a conclusion independent of 
the determination reached by the court below. Davis v. Davis,
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265 Neb. 790, 660 N.W.2d 162 (2003); In re Interest ofAnthony 
R. et al., 264 Neb. 699, 651 N.W.2d 231 (2002). The City con
tends that the present contempt action is civil in nature and that 
therefore, the trial court's order from which Meints appeals is 
not a final, appealable order.  

[5,6] A civil contempt is instituted to preserve and enforce the 
rights of private parties to a suit, to compel obedience to orders 
and decrees made to enforce such rights, and to administer the 
remedies to which the court has found the parties to be entitled.  
McDermott v. McDermott, 8 Neb. App. 860, 602 N.W.2d 676 
(1999). See Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 
(1980). A criminal contempt is prosecuted to preserve the power 
and vindicate the dignity of the court and to punish for disobe
dience of its order. State ex rel. Kandt v. North Platte Baptist 
Church, 225 Neb. 657, 407 N.W.2d 747 (1987); McDermott v.  
McDermott, supra.  

[7-9] In determining whether contempt orders are appealable, 
the Nebraska appellate courts have distinguished between civil, 
or coercive, sanctions and punitive sanctions. See, e.g., Maddux 
v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991); Michael B. v.  
Donna M., 11 Neb. App. 346, 652 N.W.2d 618 (2002). When a 
coercive sanction is imposed, the contemnor holds the keys to his 
or her jail cell because the sentence is conditioned upon the con
temnor's continued noncompliance with the court's order. Id. An 
order imposing a coercive sanction in a civil contempt proceed
ing is always subject to modification by the contemnor's conduct 
and thus is not a final, appealable order. Michael B. v. Donna M., 
supra. See Dunning v. Tallman, 244 Neb. 1, 504 N.W.2d 85 
(1993). On the other hand, a punitive contempt sanction is like a 
criminal sentence, because it is not subject to mitigation should 
the contemnor comply with the court order. A punitive contempt 
sanction thus is a final, appealable order. Michael B. v. Donna 
M., supra. See Maddux v. Maddux, supra.  

[10] In the instant case, the trial court sentenced Meints to 120 
days in jail, but gave him the opportunity to purge the finding of 
contempt and the sentence by giving Meints 2 weeks to get his 
property into compliance with the January 24, 1994, order. At that 
point, Meints "held the keys to his jail cell" and the sanction was 
coercive. However, on May 24, 2002, the trial court determined
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that Meints had not purged himself of the contempt and it ordered 
that the jail sentence be enforced. As of that date, the sanction 
ceased to be coercive because the jail sentence was no longer sub
ject to mitigation. See Maddux v. Maddux, supra.  

"If the sentence is limited to imprisonment for a definite 
period, the defendant is furnished no key, and he cannot 
shorten the term by promising not to repeat the offense.  
Such imprisonment operates, not as a remedy coercive in 
its nature, but solely as punishment for the completed act 
of disobedience." 

In re Contempt of Sileven, 219 Neb. 34, 36-37, 361 N.W.2d 189, 
191 (1985), quoting Gompers v. Bucks Stove & Range Co., 221 
U.S. 418, 31 S. Ct. 492, 55 L. Ed. 797 (1911). Once the trial 
court ordered the sentence to be enforced, Meints no longer had 
an opportunity to purge himself of the contempt, and the sanction 
became absolute and without conditions. The imprisonment was 
for a definite period of time, and the trial court was no longer try
ing to exact compliance with the January 24, 1994, order, but, 
rather, it was punishing Meints for his completed act of disobe
dience. Thus, we conclude that the contempt sanction, as of May 
24, 2002, was a punitive sanction. Therefore, the order from 
which Meints is appealing constitutes a final, appealable order.  
This disposes of the City's jurisdictional challenge.  

[11-13] However, the fact that the sanction was punitive does 
not establish the nature of the contempt proceeding for the pur
poses of review. The character, nature, or purpose of a contempt 
proceeding is determined by the procedure used in a trial to 
determine whether there is contempt and the sanction imposed.  
State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 294 
(1994), overruled on other grounds, Cross v. Perreten, 257 Neb.  
776, 600 N.W.2d 780 (1999); McDermott v. McDermott, 8 Neb.  
App. 860, 602 N.W.2d 676 (1999). In criminal contempt pro
ceedings where the act charged was not committed in the pres
ence of the court, the prosecution should be in the name of the 
State and by information. Id. In criminal contempt proceedings, 
an alleged contemnor is instructed that he or she may claim his 
or her Fifth Amendment privilege against self-incrimination.  
McDermott v. McDermott, supra. See State ex rel. Reitz v.  
Ringer supra.
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[14-17] In the present case, the contempt proceedings were 
conducted as a civil contempt as the City contends. The contempt 
proceeding was brought by the City in its capacity as a party liti
gant to the original civil action, not by information in the name of 
the State. Furthermore, the record does not show that Meints was 
instructed that he could claim his Fifth Amendment privilege 
against self-incrimination. Thus, the trial court imposed a punitive 
sanction in a civil contempt proceeding. A sentence in a prosecu
tion for contempt, except that committed in open court, which is 
wholly punitive, may properly be imposed only in proceedings 
instituted and tried as for criminal contempt. In re Contempt of 
Sileven, supra. A criminal sanction is invalid if imposed in a pro
ceeding that is instituted and tried as a civil contempt. Maddux v.  
Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991); In re Contempt 
of Sileven, supra. See, State ex rel. Reitz v. Ringer supra; 
McDermott v. McDermott, supra. Thus, we conclude that the trial 
court committed plain error when it improperly imposed a puni
tive sanction, rather than a coercive sanction, in a civil contempt 
proceeding. An appellate court always reserves the right to note 
plain error which was not complained of at trial or on appeal but 
is plainly evident from the record, and which is of such a nature 
that to leave it uncorrected would result in damage to the integrity, 
reputation, or fairness of the judicial process. Holt Cty. Sch. Dist.  
No. 0025 v. Dixon, 8 Neb. App. 390, 594 N.W.2d 659 (1999); 
Arcadian Fertilizer v. Sarpy Cty. Bd. of Equal., 7 Neb. App. 499, 
583 N.W.2d 353 (1998).  

[18] The usual procedure on appeal in cases where the trial 
court has imposed an invalid punitive sanction in a civil con
tempt proceeding is to reverse the citation for contempt and 
remand the cause to the trial court in order that a proper civil 
penalty can be imposed or in order that a criminal proceeding 
can be conducted. State ex rel. Reitz v. Ringer, supra; McDermott 
v. McDermott, supra. Accordingly, we hereby reverse the judg
ment of the trial court and remand the contempt proceeding with 
direction to the trial court to impose a coercive sanction. Since 
we are remanding the cause for imposition of a proper coercive 
sanction, the contempt proceeding here resumes its character 
as a civil proceeding. See Maddux v. Maddux, supra. As previ
ously stated, a coercive sanction is not a final order from which
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a contemnor can appeal. As a result, we need not address Meints' 
assignments of error.  

CONCLUSION 
We conclude that the trial court committed plain error when 

it improperly imposed a punitive sanction in a civil contempt 
proceeding. Therefore, we reverse the judgment of the trial court 
and remand the contempt proceeding with direction to the trial 
court to impose a coercive sanction.  

REVERSED AND REMANDED WITH DIRECTION.  

STATE OF NEBRASKA, APPELLEE, V.  

GARY A. STUART, APPELLANT.  

671 N.W.2d 239 

Filed November 18, 2003. No. A-02-l105.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

2. Jurisdiction: Appeal and Error. It is not only within the power but it is the duty of 
an appellate court to determine whether it has jurisdiction over the matter before it.  

3. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 

which requires the appellate court to reach a conclusion independent of the lower 
court's decision.  

4. Jurisdiction: Affidavits: Appeal and Error. An appellant's poverty affidavit, 
signed by the appellant's attorney rather than by the appellant without good cause 
shown on the record, is not sufficient to vest the district court with jurisdiction.  

5. Jurisdiction: Appeal and Error. When a lower court does not have jurisdiction 
over the case before it, an appellate court also lacks jurisdiction to review the merits 
of the claim.  

Appeal from the District Court for Douglas County, JOHN D.  
HARTIGAN, JR., Judge, on appeal thereto from the County Court 
for Douglas County, JOSEPH P. CANIGLIA, Judge. Appeal dis
missed, and cause remanded with directions.  

Jeff T. Courtney, of Pfeffer & Courtney, for appellant.  

Jon Bruning, Attorney General, and Kevin J. Slimp for 
appellee.
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HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

BUCKLEY, District Judge, Retired.  
INTRODUCTION 

Gary A. Stuart appeals from an order of the district court for 
Douglas County sustaining the State's motion to dismiss his 
appeal due to the absence of a trial court record. For the reasons 
set forth below, we dismiss the appeal for lack of jurisdiction and 
order the district court to vacate its order and to dismiss Stuart's 
appeal from the county court for lack of jurisdiction.  

BACKGROUND 
On February 15, 2001, two complaints were filed in the 

Douglas County Court charging Stuart with assault in the third 
degree and disorderly conduct. Following a bench trial in county 
court, Stuart was found guilty and was convicted of both charges.  
The trial court sentenced him to 6 months in jail on the assault 
charge and 90 days in jail on the disorderly conduct charge, with 
the sentences to run concurrently. On June 18, Stuart requested 
an appeal bond, and the trial court set bond at $1,000, which 
Stuart subsequently provided. On June 20, Stuart filed with the 
Douglas County Court a notice of appeal, praecipe for transcript, 
and praecipe for bill of exceptions. Along with his notice of 
appeal, Stuart filed a motion for leave to proceed in forma pau
peris and an affidavit in support of the motion.  

Stuart was represented by David Tarrell from the Douglas 
County public defender's office in all proceedings in the county 
court, including the filing of the appeal documents. However, 
within a short time after the appeal was filed, Tarrell was 
informed by Stuart that he had retained attorney Jeff Courtney to 
represent Stuart on appeal. On July 11, 2001, Tarrell contacted 
the Douglas County transcription department and told it to stop 
production of the transcript and the bill of exceptions that had 
been ordered for Stuart's appeal. Tarrell stopped that production 
because he did not want the public defender's office to incur the 
cost associated with having the transcript and bill of exceptions 
prepared when he was no longer representing Stuart.  

Courtney entered an appearance in court on July 11, 2001, as 
Stuart's new counsel. Courtney also went to the office of the
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clerk of the Douglas County Court and examined Stuart's court 
file, which Courtney observed to contain a properly executed 
notice of appeal, praecipe for transcript, and praecipe for bill of 
exceptions. Neither Courtney nor Stuart were advised by Tarrell 
or anyone else that Tarrell had stopped the production of a bill 
of exceptions in the county court.  

It is the Douglas County transcription department's policy to 
destroy taped recordings of county court criminal hearings and 
trials after 6 months when an appeal is not on file. The tape of 
Stuart's county court proceedings has been destroyed, and no 
bill of exceptions was ever prepared. Therefore, there is no 
record of the trial court proceedings. On August 23, 2002, the 
State filed a motion to dismiss Stuart's appeal to the district 
court based on the absence of a trial court record. The district 
court sustained the State's motion to dismiss, and Stuart now 
appeals to this court.  

ASSIGNMENT OF ERROR 
Stuart assigns that the district court erred in sustaining the 

State's motion to dismiss his appeal based on the absence of a 
trial court record.  

STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  
State v. March, 265 Neb. 447, 658 N.W.2d 20 (2003); State v.  
Birge, 263 Neb. 77, 638 N.W.2d 529 (2002).  

ANALYSIS 
[2,3] We first address the State's position that the district court 

should have dismissed Stuart's appeal for lack of jurisdiction. It 
is not only within the power but it is the duty of an appellate 
court to determine whether it has jurisdiction over the matter 
before it. Breeden v. Nebraska Methodist Hosp., 257 Neb. 371, 
598 N.W.2d 441 (1999); State v. Schmidt, ante p. 150, 668 
N.W.2d 525 (2003). A jurisdictional question which does not 
involve a factual dispute is determined by an appellate court as a 
matter of law, which requires the appellate court to reach a con
clusion independent of the lower court's decision. State v. Jones,
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264 Neb. 671, 650 N.W.2d 798 (2002); State v. Canaday, 263 
Neb. 566, 641 N.W.2d 13 (2002).  

The State alleges that the district court lacked jurisdiction over 
Stuart's appeal because Stuart failed to perfect his appeal to the 
district court. In order to perfect an appeal from the county court, 
the appealing party must within 30 days of the judgment file with 
the clerk of the county court a notice of appeal and deposit with 
the clerk of the county court a docket fee in the amount of the fil
ing fee in district court. Neb. Rev. Stat. § 25-2729(1) (Cum.  
Supp. 2002). Satisfaction of these two requirements "shall per
fect the appeal and give the district court jurisdiction of the mat
ter appealed." § 25-2729(2). As an alternative to depositing a 
docket fee, a person appealing who is unable to pay the required 
fee may file an application to proceed in forma pauperis, which 
application shall include an affidavit of poverty. See Neb. Rev.  
Stat. § 25-2301.01 (Cum. Supp. 2002). The record shows that 
Stuart timely filed a notice of appeal with the county court and 
an application to proceed in forma pauperis accompanied by an 
affidavit. However, Stuart did not sign the poverty affidavit.  
Rather, the affidavit was signed by Stuart's attorney.  

The State contends that the attorney's signature, purporting to 
sign the affidavit on behalf of Stuart, is not sufficient to vest the 
district court with jurisdiction. The State relies on In re Interest 
of T W et al., 234 Neb. 966, 453 N.W.2d 436 (1990), which held 
that absent good cause evident in the record, a poverty affidavit 
signed by an appellant's attorney is not sufficient to vest an 
appellate court with jurisdiction. At that time, the applicable 
statute in effect was Neb. Rev. Stat. § 25-2301 (Reissue 1989), 
which allowed an appeal to proceed without the prepayment of 
costs "by a person who makes an affidavit that he or she is 
unable to pay such costs or give security. Such affidavit shall 
state the nature of the action, defense, or appeal and affiant's 
belief that he or she is entitled to redress." The court concluded 
in In re Interest of TW et al., supra, that based on § 25-2301, 
the appellant, and not his or her attorney, must sign the affidavit 
in support of the motion to proceed in forma pauperis. Further, 
the Nebraska Supreme Court explained the rationale against 
allowing an attorney to sign an affidavit on behalf of his client 
as follows:
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The practice of an attorney's filing an affidavit on behalf of 
his [or her] client asserting the status of that client is not 
approved, inasmuch as not only does the affidavit become 
hearsay, but it places that attorney in a position of a wit
ness[,] thus compromising his [or her] role as an advocate.  

In re Interest of TW et al., 234 Neb. at 967-68, 453 N.W.2d 
at 437.  

Section 25-2301 has been subsequently revised. The current 
statute, which is found at § 25-2301.01 and became effective 
August 28, 1999, states in part: 

An application to proceed in forma pauperis shall include 
an affidavit stating that the affiant is unable to pay the fees 
and costs or give security required to proceed with the case, 
the nature of the action, defense, or appeal, and the affiant's 
belief that he or she is entitled to redress.  

(Emphasis supplied.) Although the statute requiring an appellant 
to submit a poverty affidavit when requesting to proceed in 
forma pauperis has been modified since In re Interest of T. W et 
al., supra, the statute has not changed the requirement as to who 
must sign the affidavit.  

In addition, Nebraska Supreme Court cases which have ad
dressed poverty affidavit requirements have not changed the hold
ing in In re Interest of T W et al., supra. See, State v. Heitrnan, 262 
Neb. 185, 629 N.W.2d 542 (2001); State v. McLemore, 261 Neb.  
452, 623 N.W.2d 315 (2001); State v. Campbell, 260 Neb. 1021, 
620 N.W.2d 750 (2001); State v. Dallman, 260 Neb. 937, 621 
N.W.2d 86 (2000). In fact, State v. Dallman, supra, recognized the 
holding in In re Interest of T W et al., supra, albeit as dictum.  

[4,5] We conclude that Stuart's poverty affidavit, which was 
signed by Stuart's attorney rather than by Stuart without good 
cause shown on the record, was not sufficient to vest the district 
court with jurisdiction. It follows then that because the district 
court lacked jurisdiction to consider Stuart's appeal, this court 
likewise lacks jurisdiction over his appeal. When a lower court 
does not have jurisdiction over the case before it, an appellate 
court also lacks jurisdiction to review the merits of the claim.  
Armour v. L.H., 259 Neb. 138, 608 N.W.2d 599 (2000); State v.  
Schmidt, ante p. 150, 668 N.W.2d 525 (2003). Since we do not 
have jurisdiction, we do not reach Stuart's assignment of error
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that the district court erred in sustaining the State's motion to 
dismiss based on the absence of a trial court record.  

CONCLUSION 
We conclude that Stuart's poverty affidavit was not sufficient to 

vest the district court with jurisdiction. Because the district court 
lacked jurisdiction to consider Stuart's appeal, we are also with
out jurisdiction, and we dismiss Stuart's appeal. We nevertheless 
have jurisdiction to require the district court to vacate its order 
and to dismiss the appeal from the county court, which we do.  
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4. Courts: Appeal and Error. On appeal from the district court, appellate review of a 
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not a prerequisite to the district court's or an appellate court's jurisdiction over an 

appeal of a decision rendered by the county court.  
9. Courts: Rules of the Supreme Court: Appeal and Error. When an appellant fails 

to file a statement of errors in compliance with Neb. Ct. R. of Cty. Cts. 52(I)(G) (rev.  

2000), an appellate court may at its discretion consider errors assigned in the appel

late court, provided that the record shows that those errors were also assigned in the 

district court.  
10. Appeal and Error. An appellate court is not obligated to engage in an analysis which 

is not needed to adjudicate the case and controversy before it.  

11. . Errors argued but not assigned will not be considered on appeal.  

12. Courts: Motions to Vacate: Time. A district court has the inherent authority to vacate 

or modify its decisions within the same term that the initial decision was rendered.  

13. Motions to Vacate. The decision to vacate an order is within the discretion of the court.  

14. Courts: Pleadings. It is the policy of the law to give a litigant full opportunity to pre

sent his or her contention in court and for this purpose to give full relief against slight 

and technical omissions.  
15. Default Judgments: Proof: Time. Where a judgment has been entered by default 

and a prompt application has been made at the same term to set it aside, with the ten

der of an answer or other proof disclosing a meritorious defense, the court should on 

reasonable terms sustain the motion and permit the cause to be heard on the merits.  

16. Pleadings: Words and Phrases. A meritorious defense is one which is worthy of 

judicial inquiry because it raises a question of law deserving some investigation and 

discussion or a real controversy as to the essential facts.  
17. Garnishment: Liability: Service of Process: Time. In determining the liability of a 

garnishee to a gamishor, the test is whether, as of the time the summons and garnish

ment were served, the facts would support a recovery by the garnishor's judgment 

debtor against the garnishee.  

Appeal from the District Court for Douglas County, JAMES A.  
BUCKLEY, District Judge, Retired, on appeal thereto from the 
County Court for Douglas County, JEFFREY MARCUZZO, Judge.  
Judgment of District Court affirmed.  

Thomas J. Culhane and Patrick R. Guinan, of Erickson & 
Sederstrom, P.C., for garnishee-appellant.  

Craig Q. McDermott for appellee General Service Bureau, Inc.  

IRWIN, Chief Judge, and SIEVERS and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

General Service Bureau, Inc. (GSB), a collection agency, filed 
suit in the county court for Douglas County, Nebraska, against 
Traci M. Moller on behalf of creditors for unpaid bills. GSB
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obtained a judgment against Moller for $5,492.58 and attempted 
to garnish Moller's wages at her place of employment, West 
Telemarketing Corporation (West). Because West failed to with
hold and forward all garnishable funds, GSB filed an application 
for garnishee liability against West and eventually obtained a 
default judgment against West for $4,975.58. West filed a motion 
to vacate and set aside the judgment, which motion was denied 
by the county court. West appealed to the district court for 
Douglas County, which affirmed the decision of the county court.  
On appeal to this court, West asserts that the district court erred 
in affirming the county court's decision imposing garnishee lia
bility on West, in not finding that the county court lacked in per
sonam jurisdiction to enter the order of garnishee liability, and in 
not finding that the county court erred in admitting certain evi
dence. For the following reasons, we affirm.  

BACKGROUND 
After obtaining a judgment against Moller, GSB filed a sum

mons and order of garnishment in aid of execution that was served 
upon West by certified mail at West's office in Omaha, Nebraska, 
on January 18, 2000. Answers to garnishment interrogatories 
were prepared for West by Melanie Huckle on January 28 and 
returned to the court. In answering the garnishment interrogato
ries, West both indicated that Moller was currently employed by 
West and completed the calculations necessary to determine the 
portion of Moller's earnings subject to the garnishment order. On 
July 28, GSB filed an application, alleging that West had failed to 
forward all garnishable funds to the court and seeking an order 
determining West's garnishee liability. The certificate of service 
on the application indicates that it was served on Moller, the judg
ment debtor, by first-class mail. The court entered an order, dated 
August 30, 2000, directing that "upon due service with a copy of 
this Order," all parties were to appear on September 12 at 9 a.m.  
for a hearing to determine West's garnishee liability. The record 
before us contains a "Document Cover Sheet" directing the sher
iff to "serve the attached document" (presumably the court's order 
setting the hearing to determine West's garnishee liability) on West 
at its Omaha address. The document cover sheet included this spe
cial instruction: "Serve Garn. Liab. Pers. to Highest Ranking
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Officer-Hearing: 9-12-2000." The sheriff's return of service indi
cates that the sheriff served the document on "West Telemarketing" 
by leaving it "with Brian Winbum[,] the highest office[r] found," 
on September 6. The return of service did not further specify the 
location at which the document was left. The record contains a 
notice of continuance indicating that the September 12 garnishee 
liability hearing was continued to September 26 at 9 a.m. The cer
tificate of service on the notice of continuance indicates that the 
notice was served on West at its Omaha address by first-class 
mail. No representative of West appeared at the hearing held on 
September 26, and the county court entered a default judgment 
against West on October 27 for $4,975.58 plus costs after finding 
that the "allegations of the Motion" were true.  

In February 2001, West filed a motion to vacate and set aside 
the judgment and a motion to quash or stay the order of execu
tion against West. West alleged that the county court lacked 
jurisdiction to enter the October 27, 2000, order because West 
was not properly served with the order setting the hearing to 
determine its garnishee liability.  

West's motions were heard by the county court on March 1, 
2001. At the hearing, West offered into evidence the affidavit of 
David Mussman, vice president and general counsel for West, 
without objection by GSB. Mussman stated in his affidavit that 
Brian Winbum, the West employee named on the sheriff's return 
of service, was a payroll specialist for West and not an officer, 
director, managing agent, or registered agent for West. Mussman 
further stated that the Omaha office where service had been 
made upon Winburn was neither West's registered office nor 
West's principal place of business.  

GSB offered the affidavit of Robert Leavitt, the president of 
GSB. West objected to Leavitt's affidavit on hearsay and foun
dational grounds, but the affidavit was received into evidence by 
the court over West's objections. In the affidavit, Leavitt stated 
that it was among his duties as president of GSB to have the 
charge and possession of the various business records of GSB 
and that those records were kept in the ordinary course of busi
ness and were true and correct to the best of his knowledge.  
Leavitt stated that included in the business records of GSB was 
a document attached to his affidavit as "Exhibit 'A.'" Leavitt
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indicated that the exhibit was the case notes or comments 
reflecting the history of contacts and communications between 
his office and a representative of West. Leavitt alleged that the 
notes or comments contained in the exhibit showed that West 
had "actual knowledge" of the hearing on the application for 
garnishee liability. The exhibit contains a listing of what appear 
to be various occurrences, such as contacts between West and 
GSB and court appearances, in the course of the garnishment 
proceedings. The exhibit contains four columns of information 
as follows: (1) initials, (2) dates, (3) times, and (4) abbreviated 
descriptions of certain occurrences in the course of the proceed
ings. The most relevant entries for the purpose of this appeal are 
presumably the two occurring on September 11, 2000, both 
identified by the initials "CQM." The first entry on that date, 
logged between "3:49P" and "3:50P," states: 

REC'D CALL FROM [HUCKLE] OF WEST 
TELMKTG IN TEXAS- SHE SAYS SHE NEVER REC'D 
THE EXT OF LIEN- TOLD HER WE SENT IT TO 
OMAHA OFC AND THEY APPARENTLY DROPPED 
THE BALL- WE ARE ENT[ITLE]D TO MONEY IN MAY 
AND JUNE- SHE WILL PUT TOGETHER THE NUM
BERS ON IT AND FAX IT TO ME AND I'LL CALL HER 
BACK- IF THE[Y] PRESENT AND PAY THE RIGHT #'S 
WE CAN RESOLVE IT[.] 

The second entry on that date, logged between "4:41P" and 
"4:42P," states, "REC'D FAX FROM . . . HUCKLE OF WEST 
TELMKTG- WILL BE RECEIVING CHECK FOR 399.47- I 
CALLED HER AND TOLD HER I REC'D FAX AND WILL 
CONT HRG UNTIL 092600 @ 9 AM - ONCE WE GET CHECK 
I CAN NEGOTIATE IT AND CANCEL HRG." Subsequent 
entries on the exhibit detail, among other things, efforts by 
"CQM" to contact Huckle following the September 26 hearing in 
an attempt to obtain payment from West before having to file a 
judgment order.  

The county court entered an order on March 12, 2001, deny
ing West's motions to vacate and set aside the judgment and to 
quash or stay the order of execution against West. Although 
West appealed to the district court, it did not file a statement of 
errors with the district court within 10 days of filing the bill of
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exceptions as required by Neb. Ct. R. of Cty. Cts. 52(I)(G) (rev.  
2000). On August 20, West filed a motion for leave to file a 
statement of errors, which motion was heard by the district court 
on August 23 and granted over GSB's objection. West filed its 
statement of errors with the district court on September 28, 
asserting that the county court erred in (1) overruling West's 
objection to the affidavit of Leavitt, (2) denying West's motion 
to vacate the order of garnishee liability entered October 27, 
2000, and (3) denying West's motion to quash or stay the order 
of execution. West also asserted that the county court lacked 
jurisdiction to enter the order of garnishee liability because GSB 
had failed to properly serve notice of the hearing on garnishee 
liability on West.  

The district court heard West's appeal on November 5, 2001.  
The district court received into evidence the bill of exceptions 
from the county court proceeding. On March 7, 2002, the dis
trict court entered an order affirming the county court's October 
27, 2000, order. The district court found that the record made 
in the county court supported the judgment rendered by the 
county court.  

ASSIGNMENTS OF ERROR 
West asserts, combined, restated, and reordered, that the dis

trict court erred in (1) not finding that the county court lacked in 
personam jurisdiction to enter the order of garnishee liability, (2) 
not finding that the affidavit of Leavitt contained multiple 
hearsay statements and was not admissible into evidence, (3) 
affirming the decision of the county court imposing garnishee 
liability on West, and (4) not finding that the county court abused 
its discretion in not vacating the order of garnishee liability.  

STANDARD OF REVIEW 
[1-3] The district court and higher appellate courts generally 

review appeals from the county court for error appearing on the 
record. See Suburban Air Freight v. Aust, 262 Neb. 908, 636 
N.W.2d 629 (2001). When reviewing a judgment for errors 
appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. Marshall v.  
Dawes Cty. Bd. of Equal., 265 Neb. 33, 654 N.W.2d 184 (2002).
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However, in instances when an appellate court is required to 
review cases for error appearing on the record, questions of law 
are nonetheless reviewed de novo on the record. Id.  

[4] On appeal from the district court, appellate review of a case 
tried below the district court is limited to those errors specifically 
assigned in the appeal to the district court and again assigned as 
error in an appeal to a higher appellate court. See Suburban Air 
Freight, supra.  

[5] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by such rules; judicial 
discretion is involved only when the rules make such discretion 
a factor in determining admissibility. Kinney v. H.P Smith Ford, 
266 Neb. 591, 667 N.W.2d 529 (2003).  

[6,7] In reviewing a trial court's action in vacating or refusing 
to vacate a default judgment, an appellate court will uphold and 
affirm the trial court's action in the absence of an abuse of discre
tion. Lee Sapp Leasing v. Ciao Caffe & Espresso, Inc., 10 Neb.  
App. 948, 640 N.W.2d 677 (2002). An abuse of discretion occurs 
when the trial court's decision is based upon reasons that are 
untenable or unreasonable or if its action is clearly against justice 
or conscience, reason, and evidence. Id.  

ANALYSIS 
[8,9] GSB asserts, as a preliminary matter, based on county 

court rule 52(I)(G), that our review of the present case should be 
limited to plain error because West failed to file its statement of 
errors within 10 days of filing the county court bill of exceptions 
in the district court. However, compliance with the requirements 
of rule 52(I)(G) is not a prerequisite to the district court's or an 
appellate court's jurisdiction over an appeal of a decision ren
dered by the county court. Lindsay Ins. Agency v. Mead, 244 
Neb. 645, 508 N.W.2d 820 (1993). The Nebraska Supreme 
Court has stated that "rule [52(I)(G)] is simply a procedural tool 
designed to frame the issues to be addressed in the appeal to the 
district court." Lindsay Ins. Agency, 244 Neb. at 648, 508 
N.W.2d at 823. When an appellant fails to file a statement of 
errors in compliance with rule 52(I)(G), an appellate court may 
at its discretion consider errors assigned in the appellate court,
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provided that the record shows that those errors were also 
assigned in the district court. Lindsay Ins. Agency, supra.  

Although West did not file a statement of errors within 10 days 
of filing the bill of exceptions in the district court, it did subse
quently file a motion for leave to file a statement of errors, which 
motion was granted by the district court over GSB's objection.  
West then filed a statement of errors with the district court, prior 
to the hearing on its appeal. The issues identified in West's state
ment of errors clearly framed the issues to be addressed in the 
appeal to the district court, and it was within the district court's 
discretion to allow West to file its statement of errors and to con
sider the issues raised therein. The record before this court shows 
that the errors assigned by West in this court were also specifi
cally assigned as error in the district court. Accordingly, we pro
ceed to consider West's assigned errors on appeal to this court.  

Notice of Hearing.  
West asserts that the district court erred in not finding that the 

county court lacked in personam jurisdiction to enter the order 
of garnishee liability. West argues that the order setting the hear
ing for garnishee liability was not served on it as provided in 
Neb. Rev. Stat. § 25-1030.01 (Reissue 1995), which states: 

Upon filing an application for determination of liability 
of the garnishee, the plaintiff shall give the garnishee and 
the defendant in the original action notice of the filing 
thereof and of the time and place of trial thereon. The notice 
shall be given within such time and in such manner as the 
court shall direct.  

(Emphasis supplied.) 
West appears to argue that the county court did not "direct ser

vice" as prescribed in § 25-1030.01 because there is no order 
from the county court specifically directing service on West at its 
Omaha address and directing that service be made on a person 
who was not an officer, director, managing agent, or registered 
agent for West. West also suggests that service of notice of the 
hearing should have been performed pursuant to Neb. Rev. Stat.  
§ 25-509.01 (Reissue 1995), pertaining to service of process on 
corporations.



12 NEBRASKA APPELLATE REPORTS

First, with respect to West's argument that notice of the hear
ing should have been served in compliance with § 25-509.01, we 
note that the wording of § 25-1030.01 ("notice shall be given 
within such time and in such manner as the court shall direct") is 
different from the wording used in Neb. Rev. Stat. § 25-1011(1) 
(Reissue 1995), dealing with the initial garnishment, which pro
vides that "[t]he summons and order of garnishment and the 
interrogatories in duplicate, a notice to judgment debtor form, 
and a request for hearing form shall be served upon the gar
nishee in the manner provided for service of a summons in a civil 
action." (Emphasis supplied.) In comparing these statutory sec
tions, we perceive that the Legislature clearly contemplated 
something different in § 25-1011(1) than it contemplated in 
§ 25-1030.01, which just provides that "notice" is to be given in 
a manner directed by the court. Where the Legislature has 
intended for service to be executed as a summons in civil cases, 
it has specifically stated so within the statutes. Ventura v. State, 
246 Neb. 116, 517 N.W.2d 368 (1994) (finding that service upon 
attorney of record was permissible under Neb. Rev. Stat.  
§ 25-534 (Reissue 1989) where notice statute, Neb. Rev. Stat.  
§ 20-333 (Reissue 1991), did not require any particular form of 
service). See, also, Osborn v. Osborn, 4 Neb. App. 802, 550 
N.W.2d 58 (1996).  

Based upon the foregoing, we reject West's argument that 
notice of a garnishee liability hearing, as set forth in 
§ 25-1030.01, is required to be given in a manner consistent 
with service of process on corporations.  

We next turn to the question of whether notice of the hearing 
on garnishee liability was given to West as directed by the court, 
pursuant to § 25-1030.01. The county court, in its August 30, 
2000, order setting the garnishee liability hearing, directed that 
"upon due service with a copy of this Order," the parties were to 
appear in court on September 12 at 9 a.m. to determine West's 
garnishee liability. The document cover sheet instructed that ser
vice be made at the same Omaha address where the garnishment 
interrogatories had been served and to the "Highest Ranking 
Officer." However, this document cover sheet is not in the form 
of an order and is not signed by the judge. We cannot conclude 
that it was "direction" from the court as to the manner of notice
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as contemplated in § 25-1030.01. Therefore, we are left with the 
court's order of August 30, setting the hearing on garnishee lia
bility and requiring that "due service" of the order be made upon 
the parties, as the only direction from the court with respect to 
the manner of notice. The question thus becomes whether West 
received "due service" of the order, or due notice of the hearing 
on garnishee liability.  

The initial garnishment summons and interrogatories were 
served by certified mail to West's Omaha office. The record 
does not indicate that West objected to service of the summons 
and interrogatories at its Omaha address, and West filed its 
answers in due course in the county court, thereby entering its 
appearance in the case. The garnishment interrogatory answers 
were signed and dated by Huckle. Huckle included her tele
phone number and extension but did not provide a mailing 
address or any information to indicate that communications 
with West should be directed to anywhere other than the Omaha 
office. With regard to the garnishee liability hearing, the return 
of service by the Douglas County sheriff shows that West was 
served with notice of the September 12, 2000, hearing by leav
ing a copy of the order setting the hearing for that date with 
Winburn on September 6. The record shows that Winburn is a 
payroll specialist, presumably working in West's Omaha office.  
The September 12 hearing was continued to September 26, and 
the notice of that continuance was sent to West's Omaha office 
by first-class mail.  

There are no Nebraska appellate cases addressing the suffi
ciency of notice of garnishee liability proceedings or interpret
ing § 25-1030.01. Black's Law Dictionary 39 (6th ed. 1990) 
defines "[aldequate notice" as "[n]otice reasonably calculated to 
apprise a person of an action, proceeding, or motion. Notice suf
ficient to permit an objection or defense. . . . Notice reasonably 
calculated, in all circumstances of given proceeding, to apprise 
all interested parties of action and opportunity to present their 
objections." "Due notice" is defined as 

[s]ufficient, legally prescribed notice. Notice reasonably 
intended, and with the likelihood of, reaching the particu
lar person or public. No fixed rule can be established as to 
what shall constitute "due notice." "Due" is a relative term,
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and must be applied to each case in the exercise of the dis
cretion of the court in view of the particular circumstances.  

Id. at 500.  
Neb. Rev. Stat. § 25-910 (Reissue 1995) provides: 

Where notice of a motion is required, it must be in writ
ing and shall state (1) the names of the parties to the action 
or proceeding in which it is to be made, (2) the name of the 
court or judge before [which or] whom it is to be made, (3) 
the place where and the day on which it will be heard, (4) 
the nature and terms of the order or orders to be applied 
for, and (5) if affidavits are to be used on the hearing, the 
notice shall state that fact. It shall be served a reasonable 
time before the hearing.  

Section 25-534 (Reissue 1995) provides that orders, motions, 
notices, or other documents, except summonses, may be served 
upon an attorney of record for a party unless service upon the 
party himself or herself is ordered by the court. This statute fur
ther provides: 

Every party appearing in an action without an attorney, 
and every attorney appearing in an action, shall designate on 
the record an address to which mail addressed to such party 
or attorney may be sent. Service by mail shall be by ordinary 
first-class mail addressed to such designated address, or if 
none is so designated, to the last-known address of such 
party or attorney. Service by mail is complete upon mailing.  

We conclude that West received "due service" of notice of the 
continued hearing on garnishee liability held September 26, 2000, 
in that notice was sent by mail to the same address as that to 
which the initial summons and garnishment interrogatories, as 
well as notice of the garnishee liability hearing as originally set 
for September 12, were sent and in that the notice of the 
September 26 hearing contained the information required by 
§ 25-910. As such, the notice was reasonably calculated to apprise 
West of the hearing.  

Leavitt's Affidavit.  
[10] West next asserts that the district court erred in not find

ing that Leavitt's affidavit, including the attached exhibit, con
tained multiple hearsay statements, lacked foundation, and was
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not admissible into evidence. GSB argues that the exhibit was 
admissible into evidence under the business records exception to 
the hearsay rule and that Leavitt's affidavit established the nec
essary foundational requirements. GSB also argues that the state
ments contained within the exhibit were not offered to prove the 
truth of the matter asserted and are thus not hearsay. See Neb.  
Rev. Stat. § 27-801(3) (Reissue 1995). GSB argues that the state
ments illustrate the existence of West's actual knowledge of the 
garnishment liability matter. Because of our finding that West 
was duly served with notice of the garnishee liability hearing, we 
need not address West's assertions regarding the admission of 
Leavitt's affidavit and exhibit. An appellate court is not obligated 
to engage in an analysis which is not needed to adjudicate the 
case and controversy before it. Anderson v. Bellino, 265 Neb.  
577, 658 N.W.2d 645 (2003).  

Judgment of Garnishee Liability.  
[11] West next asserts that the district court erred in affirming 

the decision of the county court imposing garnishee liability on 
West. West argues both that the notice of the hearing on garnishee 
liability was defective in terms of its content and that the notice 
was not properly served on West. We will not address West's first 
argument because West did not assign it as error. Errors argued 
but not assigned will not be considered on appeal. State ex rel.  
City ofAlma v. Furnas Cty. Farms, 266 Neb. 558, 667 N.W.2d 512 
(2003). As to West's second argument, we have already concluded 
that the service of notice on West was sufficient. Accordingly, we 
find no error in the district court's decision to affirm the decision 
of the county court imposing garnishee liability on West.  

Vacation of Order of Garnishee Liability.  
[12-151 Finally, West asserts that the district court erred in not 

finding that the county court abused its discretion in not vacat
ing the order of garnishee liability. A district court has the inher
ent authority to vacate or modify its decisions within the same 
term that the initial decision was rendered. Lee Sapp Leasing v.  
Ciao Caffe & Espresso, Inc., 10 Neb. App. 948, 640 N.W.2d 677 
(2002). The decision to vacate an order is within the discretion 
of the court. Id. It is the policy of the law to give a litigant full
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opportunity to present his or her contention in court and for this 
purpose to give full relief against slight and technical omissions.  
Id. Where a judgment has been entered by default and a prompt 
application has been made at the same term to set it aside, with 
the tender of an answer or other proof disclosing a meritorious 
defense, the court should on reasonable terms sustain the motion 
and permit the cause to be heard on the merits. Id.  

[16,17] In Lee Sapp Leasing, this court concluded that the dis
trict court abused its discretion in denying the garnishee's motion 
for relief from the default judgment entered against it, because 
the garnishee filed the motion in term, promptly, and with a 
showing of a meritorious defense. This court stated that a meri
torious defense is one which is worthy of judicial inquiry 
because it raises a question of law deserving some investigation 
and discussion or a real controversy as to the essential facts. Id.  
This court noted that in determining the liability of a garnishee to 
a garnishor, the test is whether, as of the time the summons and 
garnishment were served, the facts would support a recovery by 
the garnishor's judgment debtor against the garnishee. Id. This 
court reasoned that "[iut is clear that a garnishee has a meritori
ous defense when it does not owe the judgment debtor anything 
and is not holding property of the judgment debtor." Id. at 960, 
640 N.W.2d at 687. The garnishee submitted an affidavit at the 
hearing on its motion to vacate indicating that it did not hold and 
had not held, at any time relevant to the proceeding, any assets of 
the judgment debtor. Answers to the garnishment interrogatories 
in that case indicated that in response to the question "'Do you 
have any property belonging to the judgment debtor, or credits or 
monies owed to the judgment debtor, whether due or not, other 
than earnings ... described above?' " the garnishee answered no.  
Id. This court reasoned that a negative answer to that question 
would necessarily mean that the garnishee had no property of the 
judgment debtor and did not owe the judgment debtor anything 
on the day when the interrogatories were served on it.  

In the present case, West did not tender proof of a meritorious 
defense with its motion to vacate the default judgment. West 
merely asserted that the county court lacked jurisdiction to enter 
the default judgment because West was not properly served with 
the order setting the hearing to determine garnishee liability. As
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indicated above, we have already determined that West was 
properly served with notice of the hearing. We also find that 
unlike the answers to the garnishment interrogatories filed in 
Lee Sapp Leasing, the answers to the garnishment interrogato
ries in the present case do not establish that the garnishee has a 
meritorious defense to entry of the default judgment against it.  
In the "Wages" section of these garnishment interrogatories, 
West indicated that Moller, the judgment debtor, was currently 
in its employ, that it owed her money for wages on the date and 
at the time it was served with the garnishment, that it would owe 
her earnings within the next 60 days, and that she was paid 
biweekly. West specified her earnings for the pay period, indi
cated the amount it was required by law to deduct from her earn
ings, calculated her disposable earnings for the pay period, and 
calculated the portion of her earnings subject to the garnishment 
order. West also indicated that no portion of her wages was 
already being withheld pursuant to an order of continuing lien at 
the time the garnishment was served. In the "Other than Wages" 
section of the garnishment interrogatories, West did not respond 
to the question "Do you have property belonging to the judg
ment debtor, or credits or monies owed to the judgment debtor, 
whether due or not, other than the earnings described above?" 
At no time throughout this proceeding has West asserted that it 
does not owe Moller anything and is not holding property 
belonging to her. We conclude that the county court did not 
abuse its discretion in declining to vacate the judgment of gar
nishment liability and that the district court did not err in affirm
ing the county court's decision in that regard.  

CONCLUSION 
We conclude that West was duly served with notice of the hear

ing as required by § 25-1030.01. The district court did not err in 
affirming the decisions of the county court to impose garnishee 
liability on West and to refuse to set aside the default judgment.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.  

ARLYS ANDERSON, APPELLANT.  

672 N.W.2d 254 

Filed October 8, 2003. No. A-02-354.  

This opinion has been ordered permanently published by order 
of the Court of Appeals dated November 18, 2003.  

1. Jurisdiction: Appeal and Error. It is the duty of an appellate court to determine 
whether it has jurisdiction over the matter before it.  

2. Directed Verdict: Final Orders. A ruling denying a motion for a directed verdict does 
not prevent judgment, but, rather, is a step in the process toward a final judgment.  

3. Final Orders. A ruling is final only when no further action is required to completely 
dispose of the cause pending.  

4. Juries: Motions for Mistrial: Double Jeopardy. A trial court's declaration of a mis
trial following a hung jury is not an event that terminates the original jeopardy to 
which a defendant was subjected.  

5. Juries: Double Jeopardy. Jeopardy does not terminate when the jury is discharged 
because it is unable to agree.  

6. Trial: Evidence: Double Jeopardy. Regardless of the sufficiency of the evidence at 
a defendant's first trial, the defendant has no valid double jeopardy claim to prevent 
his or her retrial.  

7. Criminal Law: Juries: Double Jeopardy. A criminal case is not concluded by a hung 
jury, and thus, double jeopardy does not apply to bar further trial after jury deadlock.  
If a case is not concluded, it follows that the orders issued in the case are not final.  

Appeal from the District Court for Hall County: TERESA K.  
LUTHER, Judge. Appeal dismissed.  

Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and J. Kirk Brown for appellee.  

HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

HANNON, Judge.  
INTRODUCTION 

Arlys Anderson was charged with theft by deception. She 
moved for a directed verdict based on insufficient evidence and 
improper venue at the close of the State's case and before final 
submission of the case to the jury. Her motions were denied, and 
the case was submitted to the jury. The jury was unable to reach a
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decision, and the trial court declared a mistrial. Anderson timely 
appealed the overruling of her motions for a directed verdict. The 
controlling issue raised by the briefs is whether an order overrul
ing a motion for a directed verdict is appealable. We conclude that 
without a verdict of guilty and a sentence, an order denying a 
motion for a directed verdict at the close of the evidence is not an 
appealable order. Hence, we conclude that this court does not 
have jurisdiction; we therefore dismiss without considering 
whether the evidence introduced at trial was sufficient.  

BACKGROUND 
Anderson was charged by information in the district court for 

Hall County with theft by deception, a Class III felony, prohib
ited by Neb. Rev. Stat. § 28-512 (Reissue 1995). The informa
tion alleged that Anderson stole funds from the Social Security 
Administration. On January 8, 2002, Anderson pled not guilty to 
the charge, and a jury trial was held on February 28. The defense 
moved for a directed verdict at the close of the State's case and, 
on the next day, at the close of the evidentiary portion of the 
trial. Both motions were denied. The jury reported that it was 
deadlocked, and a mistrial was declared. On March 27, before 
any additional proceedings were had in the district court, 
Anderson appealed.  

Anderson alleges that the trial court erred in overruling her 
motions for a directed verdict based on insufficiency of the evi
dence and improper venue. Early on in the appeal process, the 
State moved for dismissal on the ground of lack of jurisdiction.  
We dismissed the case; but upon the filing of a motion for 
rehearing, we concluded that the possible double jeopardy issue, 
combined with the jurisdictional issue, made the case worth 
accepting briefs, hearing oral argument, and writing a formal 
opinion. Therefore, we reversed our dismissal, reserved the 
jurisdictional question, and allowed the case to proceed. We 
conclude that the jurisdictional issue is the controlling one.  

STANDARD OF REVIEW 
[1] The State asserts that the trial court's order overruling 

Anderson's motions for a directed verdict is not a final order 
and, hence, is not an appealable order. Before reaching the legal
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issues presented for review, it is the duty of an appellate court to 
determine whether it has jurisdiction over the matter before it.  
State v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 (2002).  

ANALYSIS 
[2] In the "Statement of Jurisdiction" of Anderson's brief, 

brief for appellant at 1, Anderson's counsel relies on article I, 
§ 23, of the Nebraska Constitution, a provision that guarantees 
everyone the right to appeal. In a reply brief in answer to the 
State's position, Anderson's counsel then cites State v. Hirsch, 
245 Neb. 31, 511 N.W.2d 69 (1994), and argues that it is recog
nized procedure for a defendant to argue on appeal the merits of 
a trial court's ruling on a motion for a directed verdict and that 
the denial of a motion for a directed verdict affects a substantial 
right. Anderson's counsel further argues that when a motion for 
a directed verdict is made at the close of the State's case and at 
the close of evidence, it is proper to cite the denial of a motion 
for a directed verdict as an error on appeal. Anderson's counsel 
then asserts that Anderson has a constitutional right to appeal that 
issue. He also asserts that a correct ruling on the motions for a 
directed verdict in this case would have prevented judgment. The 
latter argument is answered by pointing out that a denial, not a 
grant, of the motions is being appealed and that the rulings deny
ing the motions for a directed verdict did not prevent judgment, 
but, rather, were a step in the process toward a final judgment. A 
hung jury prevented the trial from resulting in a final judgment, 
but by so doing, the jury did not prevent a final judgment from 
being entered upon retrial.  

When summarized, Anderson's counsel's argument amounts to 
an assertion that Anderson's right not to be put in double jeopardy 
can be protected only by allowing her to appeal in the manner in 
which she appealed in this case. We think Anderson's position to 
be fallacious because at the very least, it misidentifies her proce
dural position and ignores longstanding appellate procedure.  

[3] In the case at hand, Anderson seeks to appeal from a case 
which was not concluded and from a ruling denying a motion 
for a directed verdict. A ruling is final only when no further 
action is required to completely dispose of the cause pending.  
See State v. Wieczorek, 252 Neb. 705, 565 N.W.2d 481 (1997)
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(order granting motion for directed verdict on one count was not 
final, and case is not appealable until final order is entered).  

[4-7] We realize that a motion for a directed verdict at the 
close of the State's case, followed by a similar motion at the 
close of evidence, is a common, if not almost universal, practice.  
However, Anderson's counsel has cited no case in which the 
Nebraska Supreme Court has considered the appealabilty of a 
motion for a directed verdict made after a jury became dead
locked, nor one that otherwise considers double jeopardy in the 
face of a claim that the evidence at a first trial was legally insuf
ficient. We have found a case wherein the U.S. Supreme Court 
considered such issues. See Richardson v. United States, 468 
U.S. 317, 104 S. Ct. 3081, 82 L. Ed. 2d 242 (1984) (where trial 
court granted mistrial because of hung jury, Supreme Court 
ruled that proceedings in trial court had not been terminated so 
as to allow double jeopardy claim). In Richardson, the defend
ant had appealed from the denial of his motion to dismiss upon 
the prosecution's attempt to retry him, so the procedural posture 
of that case was different from that of this case. However, the 
Richardson Court's rationale for its decision is applicable. That 
Court stated: 

[W]e reaffirm the proposition that a trial court's declara
tion of a mistrial following a hung jury is not an event that 
terminates the original jeopardy to which petitioner was 
subjected. The Government, like the defendant, is entitled 
to resolution of the case by verdict from the jury, and jeop
ardy does not terminate when the jury is discharged 
because it is unable to agree. Regardless of the sufficiency 
of the evidence at petitioner's first trial, he has no valid 
double jeopardy claim to prevent his retrial.  

Richardson, 468 U.S. at 326. While Richardson was resolved on 
the merits of the double jeopardy issue, it was also based on the 
notion that a criminal case is not concluded by a hung jury and 
that thus, double jeopardy does not apply to bar further trial after 
jury deadlock. If a case is not concluded, it follows that the orders 
issued in the case are not final. The Richardson Court's holding 
on the merits clearly dispenses with any argument that some 
extraordinary procedure should be adopted to support Anderson's 
double jeopardy rights in the case at hand. We therefore conclude
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that Anderson did not attempt to appeal from an appealable order 
and that therefore, this court has no jurisdiction in the matter. We 
dismiss the appeal.  

APPEAL DISMISSED.  

STATE OF NEBRASKA, APPELLEE, V.  

DARRELL J. VAUGHT, APPELLANT.  

672 N.W.2d 262 

Filed December 16, 2003. No. A-02-1480.  

1. Trial: Mental Competency: Appeal and Error. The determination of whether to 
grant a defendant's request for a psychiatric evaluation of the victim is a matter of dis
cretion for the trial court and will not be overturned absent an abuse of discretion.  

2. Trial: Mental Competency. The trial court may order a psychiatric examination of 
the victim only when the record establishes compelling reasons.  

3. Sexual Assault: Mental Competency: Witnesses. The purpose of a psychiatric 
examination in a case involving a sex offense is to detect any mental or moral delu
sions or tendencies causing distortion of the imagination which would affect the prob
able credibility of the complaining witness.  

4. Rules of Evidence: Hearsay. Statements made by a declarant patient for the purposes 
of medical diagnosis or treatment are considered admissible as an exception to the 
hearsay rule.  

5. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion.  

6. Criminal Law: Motions for Mistrial: Juries. A mistrial is properly granted in a 
criminal case where an event occurs during the course of a trial which is of such a 
nature that its damaging effect cannot be removed by proper admonition or instruc
tion to the jury and thus prevents a fair trial.  

7. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, and regardless of whether the issue is 
labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to prove 
a prima facie case, the standard is the same: In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of wit
nesses, or reweigh the evidence; such matters are for the finder of fact, and a conviction 
will be affirmed, in the absence of prejudicial error, if the evidence admitted at trial, 
viewed and construed most favorably to the State, is sufficient to support the conviction.  

Appeal from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Affirmed.  

Thomas C. Riley, Douglas County Public Defender, and 
Timothy P. Bums for appellant.
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Jon Bruning, Attorney General, and James H. Spears for 
appellee.  

IRWIN, Chief Judge, and SIEVERs and MOORE, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Darrell J. Vaught appeals from his conviction and sentence 
for first degree sexual assault on a child. On appeal, Vaught 
challenges, inter alia, the district court's overruling of Vaught's 
motion for a psychological evaluation of the 4-year-old victim, 
the court's overruling of hearsay objections concerning state
ments made by the victim to a medical professional, the court's 
overruling of a motion for mistrial, and the sufficiency of the 
evidence to support the conviction. We find no merit to Vaught's 
assertions, and we affirm the conviction.  

II. BACKGROUND 
The victim in this case was the 4-year-old daughter of 

Vaught's half sister. The events which gave rise to the present 
action occurred on or about August 23, 2000. On that date, the 
victim and her mother were staying at the residence of the vic
tim's grandparents; Vaught also resided there. The victim's 
mother testified that the victim called Vaught "BJ." The victim's 
mother testified that she put the victim to sleep on the couch 
wearing a nightgown and underwear. When the victim's mother 
left the victim, Vaught was the only other person awake in the 
house, and he was watching television near the victim.  

The next morning the victim's mother noticed that the victim 
awoke without any underwear on. Although the victim's mother 
acknowledged that the victim would sometimes change her 
underwear during the night if she wet herself, on this occasion 
the victim's missing underwear were never located and the 
couch was not at all wet. The victim begged her mother to allow 
her to go to her father's house. The victim then went to the res
idence of her father and his wife.  

That evening, the victim wet herself and the victim's father's 
wife gave her a bath. During the bath, the victim's father's wife 
noticed that the victim's genital area was red and swollen. The 
victim's father's wife had a conversation with the victim about
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what had happened, which conversation prompted the victim's 
father's wife to ask the victim's father who "BJ" was. The vic
tim's mother was then called, and the victim was taken to the 
hospital to be examined.  

Dr. Larry Lamberty testified that he was the emergency room 
physician who examined the victim. He testified that he saw the 
victim in one of the examination rooms, that he introduced him
self as a doctor, and that he had no concerns that the victim was 
unable to understand where she was or who he was. He further 
testified that he explained to the victim that he was going to do 
an examination and that he asked her what had happened to her.  
Over hearsay objections, he testified that the victim said that 
"her Uncle DJ put his finger in her pee-pee." His examination 
indicated that the victim's "hymen was intact." 

Dr. Cathy Hudson testified that she saw the victim a few days 
later for a more thorough examination, including the use of a col
poscope. The colposcopic examination indicated a small punc
ture wound in the victim's vaginal area where "the distal-most 
portion of her vagina meets the hymenal tissue." She testified 
that the injury was consistent with digital penetration.  

On September 28, 2000, Vaught was charged by information 
with first degree sexual assault on a child. Prior to trial, Vaught 
requested a psychological examination of the victim. The court 
overruled this request. After a bench trial, including the evidence 
and testimony set forth above, the court found Vaught guilty on 
June 24, 2002. On December 5, the court sentenced Vaught to 6 
to 10 years' incarceration. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
Vaught has assigned five errors. First, Vaught asserts that the 

court erred in overruling his motion to have the victim undergo 
a psychological evaluation. Second, Vaught asserts that the court 
erred in allowing Dr. Lamberty to testify about what the victim 
said during the medical examination. Third, Vaught asserts that 
his trial counsel was ineffective for failing to object on con
frontation grounds to Dr. Lamberty's testimony about what the 
victim said during the medical examination. Fourth, Vaught 
asserts that the court erred in excusing the victim from testify
ing and in overruling his motion for mistrial. Fifth, Vaught
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asserts that the court erred in finding sufficient evidence to sup
port his conviction.  

IV. ANALYSIS 
1. PSYCHOLOGICAL EVALUATION 

Vaught first asserts that the court erred in overruling his 
motion for a psychological evaluation of the 4-year-old victim 
in this case. We find that Vaught failed to establish a compelling 
reason necessitating a psychological evaluation of the victim in 
this case and that accordingly, the district court did not abuse its 
discretion in overruling Vaught's motion.  

[1-3] The determination of whether to grant a defendant's 
request for a psychiatric evaluation of the victim is a matter of 
discretion for the trial court and will not be overturned absent an 
abuse of discretion. State v. Welch, 241 Neb. 699, 490 N.W.2d 
216 (1992); State v. Doremus, 2 Neb. App. 784, 514 N.W.2d 649 
(1994). The trial court may order a psychiatric examination of 
the victim only when the record establishes compelling reasons.  
Id. The purpose of such an examination in a case involving a sex 
offense is to detect any mental or moral delusions or tendencies 
causing distortion of the imagination which would affect the 
probable credibility of the complaining witness. Id. The trial 
court may order a psychiatric examination of the victim when the 
record establishes compelling reasons, but may not do so merely 
to promote a fishing expedition. State v. Welch, supra.  

In the present case, Vaught alleges that the compelling reason 
established by the record is the need to assess the victim's cred
ibility. Vaught argues that the only evidence connecting him to 
the alleged sexual assault was the statement the victim made to 
Dr. Lamberty and that the record indicates the victim made a 
false accusation against her grandfather months after the incident 
at issue in this case. As such, Vaught argues that the victim's 
credibility was an issue which necessitated a psychological eval
uation. We disagree.  

First, the record does not so clearly establish that the victim 
made a false accusation against anyone months later, as Vaught 
asserts. The record indicates that an investigation ultimately led the 
police to be convinced that the grandfather had not assaulted the 
victim, but the record does not clearly indicate that the victim
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made any accusation, let alone a false one. In addition to the vic
tim's identification of Vaught as the perpetrator, we note the evi
dence in this case indicates that the victim went to bed wearing 
underwear and was awakened the next morning without them and 
that Vaught was the only other person in the victim's vicinity at the 
time of the alleged incident. As such, we conclude that the district 
court did not abuse its discretion in concluding that Vaught failed 
to establish a compelling reason to order a psychological evalua
tion of the 4-year-old victim. This assigned error is without merit.  

2. STATEMENTS OF VICTIM DURING MEDICAL EXAMINATION 

Vaught next challenges the use of a statement made by the vic
tim to Dr. Lamberty during the emergency room examination.  
During the examination, Dr. Lamberty asked the victim what had 
happened to her and she responded that Vaught had put his finger 
into her vagina. Vaught first asserts that the statement should have 
been inadmissible as hearsay. Vaught also asserts that his trial 
counsel was ineffective for failing to object to the statement on 
confrontation grounds. We find no merit to either assertion.  

(a) Hearsay Objection 
Vaught first asserts that the statement was inadmissible as 

hearsay. Although Vaught recognizes that this issue has been pre
viously decided in Nebraska appellate cases, he invites us to 
adopt a rule set forth by the Eighth Circuit Court of Appeals 
rather than following precedent from both the Nebraska Supreme 
Court and this court. We decline to accept this invitation.  

As noted, the statement at issue was made by the victim dur
ing the course of a medical examination by Dr. Lamberty in the 
emergency room. Dr. Lamberty testified that he was dressed as 
a doctor at the time, that he was speaking to the victim in an 
examination room at the hospital, that he had explained to her 
that he was going to do an examination, and that he had no con
cerns that the victim did not understand where she was or who 
he was. Additionally, Dr. Lamberty testified that it is important 
for a medical professional in the situation he was in to obtain a 
thorough history regarding the causation and nature of the 
injury. Dr. Lamberty further testified that it is important for him, 
in assessing the patient's condition and determining treatment, 
to know who the perpetrator was, both so that he does not
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release a patient into the care of a perpetrator and for purposes 
of treating the patient's mental well-being. In this case, when 
Dr. Lamberty asked the victim what had happened to her, she 
replied that "her Uncle DJ put his finger in her pee-pee," and she 
indicated that she meant her vagina.  

[4] The Nebraska Supreme Court was presented with a similar 
statement and hearsay objection in State v. Roenfeldt, 241 Neb.  
30, 486 N.W.2d 197 (1992). In Roenfeldt, the court held that "the 
record [was] clear that the comments were offered ... in the con
text of a medical examination and diagnosis." Id. at 36, 486 
N.W.2d at 202. The court held that the statements were admissi
ble under Neb. Evid. R. 803(3), Neb. Rev. Stat. § 27-803(3) 
(Reissue 1989), because statements made by a declarant patient 
for the purposes of medical diagnosis or treatment are considered 
admissible as an exception to the hearsay rule. The declarant in 
Roenfeldt was a 10-year-old victim of sexual assault.  

Similarly, in State v. Max, 1 Neb. App. 257, 492 N.W.2d 887 
(1992), this court was presented with the issue of whether a vic
tim's statement to an examining doctor identifying the perpetrator 
of a sexual assault should be considered admissible under rule 
803(3). In Max, we followed the precedent set by the Supreme 
Court in Roenfeldt and held that the statements were admissible.  
The declarant in Max was a 3-year-old victim of sexual assault.  

In both State v. Roenfeldt, supra, and State v. Max, supra, the 
defendant on appeal alleged that the trial court erred in admitting 
the statements made by the victim to the medical professional. In 
both cases, the defendant on appeal alleged that the statements 
should have been held inadmissible as hearsay. In both cases, the 
Nebraska appellate court disagreed, without a lengthy analysis of 
the purposes behind rule 803(3). It is the consideration of the 
purposes behind rule 803(3) that led the Eighth Circuit Court of 
Appeals to enunciate a slightly different rule than the one fol
lowed in State v. Roenfeldt, supra, and State v. Max, supra. See 
Olesen v. Class, 164 F.3d 1096 (8th Cir. 1999).  

The issue in Olesen v. Class, supra, was the admissibility of a 
statement made by a 5-year-old sexual assault victim to an exam
ining doctor concerning the identity of the perpetrator. The Eighth 
Circuit recognized the plain language of the hearsay exception for 
statements made for purposes of medical diagnosis or treatment.
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The Eighth Circuit recognized that the rationale underlying the 
hearsay exception is based on the belief that persons seeking 
medical care are unlikely to give unreliable or false information 
to a medical care provider because it will be in his or her best 
interests to tell the truth. As such, the Eighth Circuit held that the 
hearsay exception should be applied "only when the prosecution 
is able to demonstrate that the victim's motive in making the 
statement was consistent with the purpose of promoting treat
ment." Id. at 1098. In other words, the Eighth Circuit required a 
showing that the medical provider had made it clear to the victim 
that the inquiry into the identity of the abuser is important to 
diagnosis and treatment and where the victim manifests an 
understanding of such importance.  

Although we recognize that the reasoning of the Eighth 
Circuit Court of Appeals takes into consideration the rationale 
behind the hearsay exception which is embodied in rule 803(3) 
(Cum. Supp. 2002), we decline Vaught's invitation to adopt such 
a rule in Nebraska. At this time, the Nebraska Supreme Court 
has not adopted such a rule and has held on substantially simi
lar facts that statements such as the one at issue are admissible.  
This court has followed the Supreme Court's holding on at least 
one prior occasion. At this time, we continue to follow the guid
ance of the Nebraska Supreme Court rather than the Eighth 
Circuit. This assignment of error is without merit.  

(b) Effectiveness of Counsel 
Vaught further asserts that his trial counsel was ineffective for 

failing to object to the admissibility of the victim's statement on 
confrontation grounds. For the reasons already set forth, we have 
concluded that the statement was properly admissible under 
existing Nebraska case-law precedent. As such, we find Vaught's 
assertion that his counsel erred in not objecting on confrontation 
grounds to be without merit.  

3. MOTION FOR MISTRIAL 

Vaught next asserts that the court erred in overruling a motion 
for mistrial. The motion for mistrial was made after the court 
excused the victim from providing testimony about the subse
quent allegations that she had been sexually assaulted by her 
grandfather. We find this assignment of error to be without merit.
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The record indicates that Vaught waived the right to call the 
victim as a witness in his defense of the charged allegation. The 
victim was called solely to provide testimony about the subse
quent allegation that her grandfather had sexually assaulted her.  
Concerning what transpired when the victim was called, the 
court noted the following: 

The record will reflect that [the victim] entered the court
room, cowering between her mother's legs. That her mother 
accompanied her to the witness stand and that the child 
covered her face and declined to participate in the proceed
ing. Her mother was given permission to leave, and she 
picked her daughter up, and they exited the courtroom.  

[5,6] The decision whether to grant a motion for mistrial is 
within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion. State v. Shipps, 
265 Neb. 342, 656 N.W.2d 622 (2003). A mistrial is properly 
granted in a criminal case where an event occurs during the course 
of a trial which is of such a nature that its damaging effect cannot 
be removed by proper admonition or instruction to the jury and 
thus prevents a fair trial. Id.  

In the present case, Vaught received a bench trial. The vic
tim's refusal to cooperate and her demeanor when she appeared 
in the courtroom were not witnessed by any jury. The record 
presented to us shows that the victim was called to provide tes
timony only about the subsequent allegation that her grandfather 
had sexually assaulted her, not to provide testimony concerning 
the offense which was being tried. On this record, we do not find 
an abuse of discretion by the trial court in denying the motion 
for mistrial. This assignment of error is without merit.  

4. SUFFICIENCY OF EVIDENCE 

Finally, Vaught asserts that the court erred in finding sufficient 
evidence to support a conviction. Vaught asserts the State failed to 
prove that an assault even occurred and that if an assault did 
occur, Vaught was the perpetrator. We find the evidence sufficient.  

[7] Regardless of whether the evidence is direct, circumstan
tial, or a combination thereof, and regardless of whether the 
issue is labeled as a failure to direct a verdict, insufficiency of 
the evidence, or failure to prove a prima facie case, the standard 
is the same: In reviewing a criminal conviction, an appellate
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court does not resolve conflicts in the evidence, pass on the 
credibility of witnesses, or reweigh the evidence; such matters 
are for the finder of fact, and a conviction will be affirmed, in 
the absence of prejudicial error, if the evidence admitted at trial, 
viewed and construed most favorably to the State, is sufficient to 
support the conviction. State v. Segura, 265 Neb. 903, 660 
N.W.2d 512 (2003).  

In the present case, the State presented evidence which, if 
believed by the trial court as the finder of fact, indicated that the 
victim suffered a puncture to her hymenal tissue that was con
sistent with digital penetration. There was testimony presented 
that such an injury would not reasonably be caused by the vic
tim herself. There was also testimony presented that Vaught was 
the only person near the victim when the injury occurred and 
that the victim told a medical care provider that Vaught was the 
perpetrator. If believed, this evidence is more than sufficient to 
sustain the conviction. This assigned error is without merit.  

V. CONCLUSION 
We find no merit to Vaught's assignments of error. The con

viction is affirmed.  
AFFIRMED.  

ROBERT SWEENEY, APPELLANT, v. KERSTENS & LEE, INC., AND 
ROYAL & SUNALLIANCE INSURANCE COMPANY, APPELLEES.  

672 N.W.2d 257 

Filed December 16, 2003. No. A-03-525.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award.  

2. _ : _ . In determining whether to affirm, modify, reverse, or set aside a judgment 

of the Workers' Compensation Court review panel, a higher appellate court reviews the 
findings of fact of the single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless clearly wrong.  

3. _ : _ . An appellate court is obligated in workers' compensation cases to make 

its own determinations as to questions of law.
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4. Workers' Compensation. When an injury arises out of a person's employment, every 
natural consequence that flows from the injury likewise arises out of the employment.  

Appeal from the Nebraska Workers' Compensation Court.  
Reversed and remanded with directions.  

Dirk V. Block, Jerylyn R. Bridgeford, and Steven J. Riekes, of 
Marks, Clare & Richards, L.L.C., for appellant.  

Mark J. Peterson and Joseph M. Colaiano, of Koley Jessen, 
P.C., L.L.O., for appellees.  

IRWIN, Chief Judge, and HANNON and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Robert Sweeney appeals from an order of the review panel of 
the Workers' Compensation Court affirming an order entered by 
the trial court of the Workers' Compensation Court finding that 
Sweeney's medical bills related to his psychiatric treatment 
were not causally related to Sweeney's accidents and resulting 
injuries sustained while he was working for Kerstens & Lee, 
Inc. For the reasons set forth below, we reverse, and remand 
with directions.  

BACKGROUND 
Initially, Sweeney was injured on November 14, 1997, while 

employed with Kerstens & Lee, when he was working in a trench 
and a large dirt clod struck him on the head. Doctors subse
quently diagnosed Sweeney with neck strain and headaches.  
Sweeney went through physical therapy and was released to 
return to work on September 8, 1998. On September 10, 
Sweeney was working as an "'up man,' " laying water and sewer 
pipe. While guiding a pipe into a trench, the pipe jerked, and 
Sweeney developed numbness and pain in his neck and arms.  
Subsequently, Dr. Stephen Doran, a neurosurgeon, recommended 
surgery, but Sweeney's scheduled surgery was later canceled by 
Sweeney's insurance company.  

Trial was held on February 28, 2000, and the trial court issued 
its initial award on March 9. In that order, the trial court found 
that Sweeney suffered injuries as a result of accidents occurring 
on November 14, 1997, and September 10, 1998. The trial court
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found that because of his November 14, 1997, injury, Sweeney 
suffered a period of 26% weeks of temporary total disability and 
was entitled to a 5-percent permanent loss of earning power. As 
to Sweeney's September 10, 1998, accident, the court found 
Sweeney to have been temporarily totally disabled beginning on 
September 14. The trial court also ordered Kerstens & Lee to 
pay for Sweeney's surgery.  

By December 2000, both parties agreed to the court's appoint
ment of Michael Newman as Sweeney's vocational rehabilitation 
counselor, whose services were to include an evaluation of 
Sweeney's earning power. In a letter dated March 28, 2001, to 
Sweeney's attorney, Newman stated that in his opinion, Sweeney 
was experiencing moderate to severe vocational adjustment.  
Specifically, Newman stated: 

In other words [Sweeney] is seriously struggling from an 
emotional loss standpoint and finds it difficult to make a 
concrete vocational decision at this point. There is further 
evidence of depression marked by sadness, anger, and loss 
of purpose. Said another way . . . Sweeney is grieving his 
loss of physical ability, subsequent job loss and the ability 
to earn his own way.  

Newman noted that regardless of this fact, Sweeney was nothing 
less than 100 percent cooperative and was unquestionably com
mitted to becoming reemployed.  

In June 2001, the trial court adopted Newman's vocational 
rehabilitation plan for Sweeney, which plan included job place
ment. Under that plan, Sweeney spent the summer and early 
fall of 2001 pursuing reemployment. The record shows that 
even though Sweeney was aggressive in his job search, he did 
not receive any job offers due to his physical limitations, his 
lack of a high school diploma or a diploma through GED, and 
his illiteracy.  

On January 20, 2002, Newman completed a loss-of-earning
power assessment for Sweeney, which showed that as a result of 
his injuries, Sweeney sustained a loss of earning power in the 
range of 55 to 60 percent.  

On February 21, 2002, Kerstens & Lee filed an application to 
modify Sweeney's previous award. In that application, Kerstens & 
Lee asked the court to find that Sweeney had reached maximum
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medical improvement and to determine the level of any lost earn
ing capacity sustained by him as a result of his work-related 
injuries. Kerstens & Lee stated that in support of the application, it 
was offering Sweeney's medical records from Doran in addition to 
reports form Newman.  

Due to Sweeney's lack of employment and his chronic pain, 
his emotional health suffered, with Sweeney experiencing severe 
depression. In the spring of 2002, Sweeney attempted suicide 
and Doran referred him to Dr. William Marcil, a psychiatrist.  
Marcil diagnosed Sweeney with major depression and an anxiety 
disorder. In a letter dated July 3, 2002, to Sweeney's attorney, 
Marcil stated: 

The etiology of . .. Sweeney's depression and arousal is 
due to the significant degree of stress and loss that has 
evolved since his injury to his neck approximately three 
years ago. He has been progressively concerned over his 
lack of returning to baseline physically and being unable to 
resume the work level that he previously enjoyed. His 
self-concept in general has been greatly transformed due to 
his lack of productivity and his perceived inadequacies 
compared to how he performed before the injury. The resid
ual weakness and chronic pain are a continuous source of 
stress for . .. Sweeney. He has become demoralized, angry 
and threatened that he will not get the financial assistance 
that he feels is due to him given the residuals of his physi
cal condition.  

Kerstens & Lee also had Sweeney evaluated by another psy
chiatrist, Dr. Bruce Gutnik. In Gutnik's opinion, Sweeney's 
depression was caused by Newman's initial determination set
ting Sweeney's loss of earning capacity at 55 to 60 percent.  
Gutnik also opined that Sweeney had suffered from a major 
depressive disorder, but was in partial remission as of August 7, 
2002. Gutnik testified that as of that date, Sweeney was no 
longer psychiatrically disabled, and that he would place no psy
chiatric restrictions on him.  

In contrast, Marcil opined that Sweeney was not capable of 
gainful employment as a result of his psychiatric problems.  
Based on Marcil's opinion, Newman stated in a letter dated July 
30, 2002, that based on both Sweeney's physical injuries and his
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ongoing major depressive disorder, Sweeney's earning capacity 
would change as of that date to a loss of 100 percent.  

Trial on Sweeney's application for modification was held on 
August 20, 2002. In the trial court's order modifying Sweeney's 
award, the court found that Sweeney was temporarily totally dis
abled from September 14, 1998, through February 20, 2002, a 
period of 179%h weeks. Thereafter, Sweeney was entitled to com
pensation for a 55-percent loss of earning power. The court found 
that Kerstens & Lee should continue to pay for the medical care 
reasonably necessary to treat Sweeney's injuries suffered on 
September 10, 1998. The court also found that Sweeney's psy
chiatric problems and resulting care were not due to the losses 
suffered by Sweeney as a result of his accidents with Kerstens & 
Lee. Specifically, the court stated it was not persuaded that 
Sweeney's psychiatric care was necessitated by Sweeney's acci
dent, but, rather, was triggered by Sweeney's disappointment in 
Newman's initial opinion concerning the extent of Sweeney's 
loss of earning capacity.  

Sweeney appealed to the review panel which, on April 17, 
2003, affirmed the trial court's order. Sweeney appeals.  

ASSIGNMENT OF ERROR 
On appeal, Sweeney contends that the trial court erred in 

finding that both his depressive disorder and his medical bills 
for treatment of this disorder were not related to his accidents 
and resulting injuries sustained while he was working for 
Kerstens & Lee.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award.  
Misek v. CNG Financial, 265 Neb. 837, 660 N.W.2d 495 (2003).  

[2,3] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review
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panel, a higher appellate court reviews the findings of fact of the 
single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless 
clearly wrong. Schwan's Sales Enters. v. Hitz, 263 Neb. 327, 640 
N.W.2d 15 (2002). An appellate court is obligated in workers' 
compensation cases to make its own determinations as to ques
tions of law. Larsen v. D B Feedyards, 264 Neb. 483, 648 N.W.2d 
306 (2002).  

ANALYSIS 
On appeal, Sweeney contends that the trial court erred in find

ing that both his depressive disorder and his medical bills for 
treatment of this disorder were not related to his accidents and 
resulting injuries. After reviewing the record, we find that the trial 
court was clearly wrong in regard to these determinations.  

In its order modifying Sweeney's award, the court looked at 
the opinions of Marcil and Gutnik, both of whom are psychia
trists. Marcil diagnosed Sweeney with major depression and an 
anxiety disorder, caused by the significant degree of stress and 
loss that Sweeney had suffered since his work-related injuries.  
Specifically, Marcil stated: 

[Sweeney] has been progressively concerned over his lack 
of returning to baseline physically and being unable to 
resume the work level that he previously enjoyed. His 
self-concept in general has been greatly transformed due to 
his lack of productivity and his perceived inadequacies 
compared to how he performed before the injury. The resid
ual weakness and chronic pain are a continuous source of 
stress for ... Sweeney.  

In contrast, Gutnik testified that Sweeney's depression was 
caused not by Sweeney's work-related accidents, but by 
Sweeney's disappointment following Newman's initial determi
nation of Sweeney's loss of earning capacity at 55 to 60 percent.  

In its order, the trial court relied on Gutnik's opinion and found 
that "it was indeed ... Newman's opinion and not the losses suf
fered by [Sweeney] as a result of his accident and injury that 
caused [Sweeney] to suffer the depression and anxiety." 

[4] We determine that the trial court's finding is clearly wrong, 
given that even if we assume that Sweeney's depression resulted
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from Newman's initial opinion, Sweeney's psychiatric injuries 
are nevertheless still compensable. The Nebraska Supreme Court 
has stated that when an injury arises out of a person's employ
ment, every natural consequence that flows from the injury like
wise arises out of the employment. See Rosemann v. County of 
Sarpy, 237 Neb. 252, 466 N.W.2d 59 (1991).  

For example, in Friedeman v. State, 215 Neb. 413, 339 N.W.2d 
67 (1983), the Supreme Court held that a conscious attempt at sui
cide is not necessarily an intervening event but may be considered 
as a consequence of an employee's work-related injury in cases 
where incontrovertible evidence shows that without the injury, 
there would have been no suicide.  

In the instant case, the evidence shows that without Sweeney's 
injury, there would have been no loss of earning capacity and thus 
no depression resulting from that loss.  

Sweeney states: "There is an unbroken causal chain between 
the work-related accident and the depression: [Sweeney's] work 
caused his injury. His injury caused his loss of ability to work.  
That caused the loss of earning power report. The report caused 
[Sweeney's] major depression." Reply brief for appellant at 2-3.  
Thus, as Sweeney argues, his depression is a consequence of the 
injury and "[b]ut for said injury, none of the preceding events 
would have occurred." Id. at 3.  

Therefore, we find that because Sweeney's depression was 
caused by his accident, Sweeney's bills for psychiatric care are 
compensable, and that the trial court erred in this regard.  

CONCLUSION 
After reviewing the record, we find that the trial court erred in 

adopting Gutnik's opinion and finding that Sweeney's depressive 
disorder and his medical bills for treatment of this disorder were 
not related to his accidents and resulting injuries sustained while 
he was working for Kerstens & Lee. For this reason, we reverse 
the judgment of the review panel and remand the cause to the 
trial court with directions to enter an order in accordance with 
our opinion.  

REVERSED AND REMANDED WITH DIRECTIONS.
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INGRID G. SCHNELL, APPELLANT, V.  

MICHAEL G. SCHNELL, APPELLEE.  

673 N.W.2d 578 

Filed December 23, 2003. No. A-03-169.  

1. Appeal and Error. Alleged errors must be specifically assigned and specifically 

argued in order to be considered by an appellate court.  

2. Trial: Appeal and Error. In the absence of plain error, when an issue is raised for 

the first time in an appellate court, the issue will be disregarded inasmuch as a trial 

court cannot commit error regarding an issue never presented and submitted for dis

position in the trial court.  
3. Child Custody: Visitation: Appeal and Error. Child custody determinations, and 

visitation determinations, are matters initially entrusted to the discretion of the trial 

court, and although reviewed de novo on the record, the trial court's determination 

will normally be affirmed absent an abuse of discretion.  
4. Judges: Words and Phrases. A judicial abuse of discretion requires that the reasons 

or rulings of the trial court be clearly untenable insofar as they unfairly deprive a lit

igant of a substantial right and a just result.  
5. Child Custody. Ordinarily, custody of a minor child will not be modified unless there 

has been a material change in circumstances showing that the custodial parent is unfit 

or that the best interests of the child require such action.  

6. Modification of Decree: Child Custody: Proof. The party seeking modification of 

child custody bears the burden of showing a change in circumstances.  

7. Modification of Decree: Words and Phrases. A material change in circumstances 

means the occurrence of something which, had it been known to the dissolution court 

at the time of the initial decree, would have persuaded the court to decree differently.  

8. Modification of Decree: Child Custody. If a permanent change of custody is to be 

made, it should appear to the court that the change of circumstances is more or less 

permanent or continuous and not merely transitory or temporary.  

9. Child Custody: Visitation. In determining a child's best interests in custody and vis

itation matters, factors to be considered include the relationship of the minor child to 

each parent; the desires and wishes of the minor child; the general health, welfare, and 

social behavior of the minor child; and credible evidence of abuse.  
10. Appeal and Error: Words and Phrases. Plain error exists where there is an error, 

plainly evident from the record but not complained of at trial, which prejudicially 

affects a substantial right of a litigant and is of such a nature that to leave it uncor

rected would cause a miscarriage of justice or result in damage to the integrity, repu

tation, and fairness of the judicial process.  
11. Appeal and Error. Absent plain error, an appellate court will not address errors 

assigned but not discussed in the brief.  
12. Modification of Decree: Child Custody: Notice. A trial court has no authority to 

modify a decree of dissolution with regard to custody without notice to the parties and 

an opportunity to be heard.  

Appeal from the District Court for Box Butte County: BRIAN 

SILVERMAN, Judge. Affirmed.
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Jeffrey L. Hansen, of Simmons Olsen Law Firm, P.C., for 
appellant.  

Brenda L. Bartels, of Douglas, Kelly, Ostdiek, Bartels & 
Neilan, P.C., for appellee.  

SIEVERS, INBODY, and MOORE, Judges.  

SIEVERS, Judge.  
Ingrid G. Schnell appeals from an order of the district court 

for Box Butte County denying a modification of child custody.  

FACTUAL AND PROCEDURAL BACKGROUND 
Ingrid and Michael G. Schnell (Mike) were married on July 

29, 1994, in Alliance, Nebraska. During the marriage, two chil
dren were born: Kyson, born April 22, 1997, and Kylen, born 
May 10, 2000.  

Ingrid filed for divorce in March 2001. The parties entered 
into a property settlement, custody, and support agreement 
(PSA) on June 4. Both parties were represented by their respec
tive attorneys from the time the divorce was filed until the day 
the PSA was signed, when Ingrid fired her attorney. Ingrid and 
Mike's divorce decree was entered on June 28, 2001.  

According to the PSA, the parties were awarded joint legal 
custody of the children and Mike was awarded physical custody, 
subject to Ingrid's reasonable rights of visitation. In the PSA, 
both parties acknowledged that they believed the agreement to 
be reasonable and that they each entered into the agreement of 
his or her own volition. Ingrid acknowledged that she reads and 
understands the English language and that she understood the 
terms of the PSA before she signed it.  

On April 25, 2002, Ingrid filed her motion for ex parte order 
requesting immediate physical custody of the children, and the 
court so ordered on that day. On April 29, Ingrid filed her appli
cation for modification, claiming a material change in circum
stances, because according to her, for a 3-month period, Mike 
had worked night shifts and left the children with her "ninety 
percent of the time." Ingrid's application did not allege fraud or 
other improper inducement regarding the PSA. On April 30, 
Mike filed his motion to quash the ex parte order. On May 17,
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after a hearing on the ex parte custody order, that order was ter
minated, the original arrangement was reinstated, and physical 
custody was returned to Mike. Pending trial, an order setting 
forth a visitation schedule was entered by the trial court, which 

schedule Mike adhered to.  
Trial on the modification request was held July 22, 2002. At 

the trial, Mike testified that in January 2002, his employer had 

switched him temporarily to the third, or midnight, shift. Mike 
testified that in January and February, during the workweek, 
Ingrid had the children in her care 75 percent of the time, and 
that most of that time was spent at Mike's house so the children 
could have consistency and be in their own, comfortable home.  

On Mike's days off and every weekend, the children were pri
marily with him, and then in March, they started back to the old 

routine where Ingrid had the children on alternating weekends.  
The trial court found that the only material change in cir

cumstances was that the parties were not getting along, and it 

also found that a visitation schedule needed to be specified. The 
court terminated joint custody and gave legal and physical cus

tody to Mike, because he was the more stable parent. Ingrid 
now appeals.  

ASSIGNMENTS OF ERROR 
[1] Ingrid alleges eight assignments of error, of which she 

argues three in her brief. In addition, she makes one other argu

ment in her brief which does not have an assignment of error.  

Alleged errors must be specifically assigned and specifically 
argued in order to be considered by an appellate court. See, 
Schindler v. Walker, 256 Neb. 767, 592 N.W.2d 912 (1999); Byrne 
v. Hauptman, O'Brien, 9 Neb. App. 77, 608 N.W.2d 208 (2000).  
We address only those errors that are assigned and argued.  
Therefore, we address whether the district court erred in (1) fail

ing to accept Ingrid's pleaded facts as true due to the fact that 
Mike never filed an answer or other responsive pleading; (2) fail

ing to find that Mike induced Ingrid to enter into a settlement and 

custody agreement by fraud, misrepresentation, and duress; and 

(3) failing to find that a material change in circumstances had 
occurred since the decree was entered, requiring a change in cus

tody based on the best interests of the minor children.
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STANDARD OF REVIEW 
[2] In the absence of plain error, when an issue is raised for 

the first time in an appellate court, the issue will be disregarded 
inasmuch as a trial court cannot commit error regarding an issue 
never presented and submitted for disposition in the trial court.  
State v. Dixon, 237 Neb. 630, 467 N.W.2d 397 (1991).  

[3,4] Child custody determinations, and visitation determi
nations, are matters initially entrusted to the discretion of the 
trial court, and although reviewed de novo on the record, the 
trial court's determination will normally be affirmed absent an 
abuse of discretion. Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 
611 (2002). A judicial abuse of discretion requires that the rea
sons or rulings of the trial court be clearly untenable insofar as 
they unfairly deprive a litigant of a substantial right and a just 
result. Id.  

ANALYSIS 
Failure to Accept Pleaded Facts as True.  

Ingrid alleges that Mike never filed an answer or other respon
sive pleading to her application for modification. However, this 
claim is unsupported by the record. Ingrid filed her application for 
modification on April 29, 2002. On April 30, Mike filed a motion 
to quash the ex parte order which gave Ingrid temporary physical 
custody of the children. In both her motion for an ex parte order 
and her application for modification, Ingrid relied on the same 
facts to establish a material change in circumstances-that she 
had been caring for the children 90 percent of the time for the 
months Mike worked the night shift. Because Ingrid relied on the 
same facts to support her ex parte motion as her application to 
modify, Mike's motion to quash was a sufficient response.  

But even if we accept Ingrid's arguments that Mike failed to 
file an answer or responsive pleading and that the court should 
have accepted the facts pled as true, the result does not change.  
Ingrid's allegation that there had been a material change in cir
cumstances is not a fact which the court must accept as true, but, 
rather, it is a legal conclusion which must be decided by the court.  
See Zoucha v. Henn, 258 Neb. 611, 604 N.W.2d 828 (2000) (in 
considering demurrer, court must assume that facts pled, as dis
tinguished from legal conclusions, are true as alleged).
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Inducement to Enter Property Settlement Agreement.  
Ingrid alleges that Mike forced her to enter into the PSA, which 

act was indicative of fraud, misrepresentation, and duress. We 
need not decide or discuss that here because Ingrid did not raise 
the issue at trial. See Dixon, supra.  

Modification of Child Custody.  
[5-7] Ordinarily, custody of a minor child will not be modi

fied unless there has been a material change in circumstances 
showing that the custodial parent is unfit or that the best inter
ests of the child require such action. Tremain v. Tremain, 264 
Neb. 328, 646 N.W.2d 661 (2002). The party seeking modifica
tion of child custody bears the burden of showing a change in 
circumstances. Id. A material change in circumstances means 
the occurrence of something which, had it been known to the 
dissolution court at the time of the initial decree, would have 
persuaded the court to decree differently. Id.  

[8] Ingrid does not allege that Mike is an unfit parent.  
Therefore, the focus is on whether there has been a material 
change in circumstances. Ingrid alleges that the 3 months Mike 
worked the night shift constituted a material change in circum
stances for modification of custody. Her basis for modification 
is that during those 3 months, she cared for the children 90 per
cent of the time (Mike alleges it was 75 percent) and was there
fore the primary caretaker. The evidence showed that this was a 
temporary work shift change. The Nebraska Supreme Court has 
stated that "if a permanent change of custody is to be made, it 
should appear to the court that the change of circumstances is 
more or less permanent or continuous and not merely transitory 
or temporary." Hoschar v. Hoschar, 220 Neb. 913, 916, 374 
N.W.2d 64, 66 (1985), disapproved on other grounds, Parker v.  
Parker, 234 Neb. 167, 449 N.W.2d 553 (1989). In March 2002, 
when Mike resumed working his regular hours, the parties 
reverted back to the former routine where Ingrid had the chil
dren on alternating weekends. Therefore, this was not a material 
change in circumstances justifying a modification of custody.  

[9] Furthermore, there is ample evidence in the record to show 
that it was in the best interests of the children for them to remain 
in Mike's custody. In determining a child's best interests in
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custody and visitation matters, factors to be considered include 
the relationship of the minor child to each parent; the desires and 
wishes of the minor child; the general health, welfare, and social 
behavior of the minor child; and credible evidence of abuse. See 
Neb. Rev. Stat. § 42-364(2) (Reissue 1998).  

During the trial on the modification request, evidence was 
produced through testimony that Mike was the more structured 
and disciplined parent. He made sure that the children ate regu
lar meals, went to bed on time, and were well behaved. Ingrid, 
on the other hand, had a less stable lifestyle. She had moved five 
times in a year, had an eating disorder, and had just had a new 
baby. There was also evidence that on several occasions, she 
would call Kyson and cry while she was talking with him, leav
ing him emotionally upset.  

There was no showing that Mike was unfit or that the best 
interests of the children dictate changing custody. Upon our 
review of the evidence in this case, we conclude, as did the trial 
court, that Ingrid failed to sustain her burden of proof. The trial 
court did not abuse its discretion when it found Mike to be the 
more stable parent and denied Ingrid's request for modification.  

Termination of Joint Custody.  
[10,11] We note that one of the errors assigned by Ingrid was 

that the trial court erred in terminating joint custody "because it 
was never made an issue in any pleading filed on behalf of [Mike] 
or [Ingrid]." However, Ingrid fails to argue the assignment, and as 
said earlier, we address only those errors that are both assigned 
and argued. In such instances, we may address the issue if it 
reaches the level of plain error.  

Plain error exists where there is an error, plainly evident 
from the record but not complained of at trial, which prej
udicially affects a substantial right of a litigant and is of 
such a nature that to leave it uncorrected would cause a 
miscarriage of justice or result in damage to the integrity, 
reputation, and fairness of the judicial process.  

Russell v. Stricker, 262 Neb. 853, 861, 635 N.W.2d 734, 740 
(2001). Absent plain error, an appellate court will not address 
errors assigned but not discussed in the brief. See State v. Merrill, 
252 Neb. 736, 566 N.W.2d 742 (1997).
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[12] The Nebraska Supreme Court has previously stated that 
a trial court has no authority to modify a decree of dissolution 
with regard to custody without notice to the parties and an 
opportunity to be heard. See, Tautfest v. Tautfest, 215 Neb. 233, 
338 N.W.2d 49 (1983); Francis v. Francis, 195 Neb. 417, 238 
N.W.2d 468 (1976).  

Although termination of joint custody was not specifically 
raised in the pleadings or by the parties at the modification hear
ing, the parameters and specifics of custody were the issues 
raised by the pleadings. Each party had an opportunity to testify 
as to why he or she should be granted custody of the children.  
The record also reflects that at the time of the modification hear
ing, Ingrid and Mike were not getting along very well and were 
suspicious and distrustful of one another. Also, some of Ingrid's 
behaviors could be seen as evidencing a lack of stability and 
judgment, for example, calling her young son on the telephone 
and crying while she was talking with him. In conclusion, we 
find that both parties were on notice that this was a custody dis
pute, that both parties had an opportunity to put on any and all 
evidence about the custodial arrangement, and that the trial 
court's decision to terminate joint custody is supported by the 
evidence. Therefore, while the procedure was not perfect, we 
find no plain error in the termination of joint custody.  

CONCLUSION 
For the reasons discussed above, we find that the trial court 

did not abuse its discretion. Therefore, the district court's order 
is affirmed.  

AFFIRMED.
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MIDWEST NEUROSURGERY, P.C., APPELLANT, V.  

STATE FARM INSURANCE COMPANIES, APPELLEE.  

DEBBIE LUNDIN, APPELLEE, V.  

MIDWEST NEUROSURGERY, P.C., APPELLANT.  

673 N.W.2d 228 

Filed January 6, 2004. Nos. A-02-559, A-03-076.  

1. Summary Judgment. Summary judgment is proper only when the pleadings, deposi
tions, admissions, stipulations, and affidavits in the record disclose that there is no gen
uine issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law.  

2. Declaratory Judgments: Appeal and Error. Determinations of factual issues in a 
declaratory judgment action treated as an action at law will not be disturbed on appeal 
unless they are clearly wrong.  

3. _ : _ . In an appeal from a declaratory judgment, an appellate court, regarding 

questions of law, has an obligation to reach its conclusion independently of the con
clusion reached by the trial court.  

4. Health Care Providers: Liens. The lien of a physician, nurse, hospital, or other 
health care provider under Neb. Rev. Stat. § 52-401 (Reissue 1998) cannot exceed the 
amount the health care provider agreed to accept for the services rendered to a patient, 
even if the usual and customary charge for such services is greater than that sum.  

5. Insurance: Contracts: Liability. Primary insurance coverage is provided when, under 
the terms of the policy, liability attaches immediately upon the happening of an occur
rence that gives rise to liability, as opposed to excess or secondary coverage, which 
attaches only after a predetermined amount of primary coverage has been exhausted.  

6. Insurance: Contracts: Liability: Tort-feasors. The liability insurance carrier of a 
tort-feasor who is liable to an injured person who received medical treatment is not a 
secondary source under a coordination of benefits provision in a contract between the 
injured person's health care provider and the medical care provider.  

7. Insurance: Contracts: Liability. The listing of a liability insurance carrier by a 
patient on a registration form signed for a medical care provider does not, without 
more, make the liability insurance carrier a secondary source; nor does it change any 
liability of the patient to the medical care provider previously limited by the medical 
care provider's contract with an employee health benefit provider.  

Appeals from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., and MARY G. LIKES, Judges. Affirmed.  

Gregory C. Scaglione, Christopher J. Basilevac, and Julie A.  
Schultz, of Koley Jessen, P.C., L.L.O., for appellant.  

David C. Mullin, of Fraser, Stryker, Meusey, Olson, Boyer & 
Bloch, P.C., for appellee State Farm Insurance Companies.
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Joseph B. Muller, of Law Offices of Ronald J. Palagi, P.C., 
for appellee Debbie Lundin.  

HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

HANNON, Judge.  
INTRODUCTION 

These consolidated appeals involve a claim by a physicians' 
group, Midwest Neurosurgery, P.C. (Midwest), to part of the pro
ceeds of a settlement between Debbie Lundin, its patient, and 
State Farm Insurance Companies (State Farm) for Lundin's tort 
claim for injuries sustained in an automobile collision with an 
insured of State Farm. Midwest supplied medical services to 
Lundin that were billed at $23,193.40, but pursuant to an 
employee benefit plan, Midwest contractually agreed to accept as 
full payment for those services only $7,669.17 from Lundin and 
her employer's medical insurance company combined. State Farm 
issued a check payable to Lundin and Midwest for $16,410.20.  
Midwest bases its claim for the full amount of the unpaid portion 
of its perfected lien under Neb. Rev. Stat. § 52-401 (Reissue 
1998). Relying upon Midwest's contractual agreement, Lundin 
resists. We conclude that the lien under § 52-401 is limited to the 
amount that Lundin owes Midwest, in this case $885.97, and 
hence, we affirm the orders of the trial courts which made the 
same determination.  

BACKGROUND 
There is no dispute that Lundin was injured in an automobile 

accident; that State Farm was the liability insurance carrier for 
the other driver; that Midwest supplied medical services for 
which its usual and customary charge was $23,193.40 in treat
ing Lundin's injuries from that accident; that Lundin's health 
insurance paid $6,783.20 of those charges; that Lundin person
ally still owes $885.97; that by the employee benefit contract, 
Lundin owes no more to Midwest; and that Midwest perfected a 
lien under § 52-401 on any settlement that Lundin might receive 
in connection with the injuries she sustained.  

Lundin settled with the driver of the other vehicle for $50,000, 
the limit of that driver's liability insurance. State Farm paid most
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of the settlement by a separate check to Lundin and her attorney.  
On June 28, 2001, State Farm issued a check payable jointly to 
Lundin, her attorney, and Midwest for $16,410.20 to pay the 
remainder of the settlement. On September 25, Lundin filed case 
No. A-03-076 against Midwest wherein she sought a declaratory 
judgment determining that of the $16,410.20, the amount in dis
pute between her and Midwest, Midwest is entitled to only 
$885.97 and the balance is hers.  

On January 30, 2002, Midwest filed case No. A-02-559, suing 
State Farm to enforce its lien under § 52-401 and seeking a judg
ment against State Farm for $16,410.20. (Apparently, Midwest 
felt that the second action put it in a better position to rely upon 
its physician lien.) The trial court cited a statement contained in 
West Neb. Gen. Hosp. v. Farmers Ins. Exch., 239 Neb. 281, 475 
N.W.2d 901 (1991), to the effect that the liability of an insurance 
carrier in the position of State Farm under § 52-401 arises from 
impairing the physician lien and found that in the instant cases, 
State Farm had issued a check jointly to Midwest for the amount 
of the claimed lien and therefore had not impaired Midwest's 
lien. The court granted State Farm's motion for summary judg
ment in case No. A-02-559 and dismissed Midwest's petition.  
We agree that the grant of summary judgment was proper, and 
we also observe that Midwest's rights under § 52-401 have been 
fully covered, framed, and litigated in case No. A-03-076.  

SUMMARY OF EVIDENCE 
Lundin was an employee of a church, and one of the benefits 

of her employment was medical insurance. She received these 
employee benefits through the Christian and Missionary 
Alliance, and her benefits are spelled out in an "Employee 
Benefits" booklet. On January 17, 2000, she was injured in an 
automobile accident and was cared for by a neurosurgeon asso
ciated with Midwest.  

An affidavit of Midwest's office manager attaches a document 
which the manager states contains Midwest's contract (here
inafter the Managed Care Agreement) with a firm that makes 
agreements with doctors to supply medical services to persons 
entitled to benefits under the Christian and Missionary Alliance 
benefit plan. The firm's status and names are confusing, but not
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its function; therefore, we will simply call the firm Midlands 
Choice (the name used most frequently for that entity). Midwest 
supplied the medical services to Lundin under the Managed Care 
Agreement. That agreement provided in essence that the fees 
Midwest would receive would be limited to certain prescribed 
amounts. There is no dispute between the parties on the amount 
of these limits, and Midwest does not claim that Midlands 
Choice owes Midwest more money for the services that Midwest 
supplied to Lundin. There is no dispute that the usual and cus
tomary charge for the services Midwest supplied Lundin was 
$23,193.40, that Midwest received $6,783.20 from Midlands 
Choice for those services, and that under the Managed Care 
Agreement and other documents, Midlands Choice does not owe 
Midwest anything further. Lundin admits that under her plan, she 
owes $885.97 to Midwest. There is no dispute that Midwest had 
rendered these services for Lundin under the Christian and 
Missionary Alliance benefit plan and no dispute that Midwest 
agrees that if Lundin had no right to recovery from anyone else, 
it would receive nothing further for its services except the 
$885.97 Lundin admits she owes. Midwest claims that it can col
lect more under the provisions of § 52-401.  

The Managed Care Agreement provides in significant part in 
paragraph 3(b): 

The Plan Physician agrees to accept as payment in full for 
providing Covered Services to Plan Patients amounts equal 
to the Plan Physician's then prevailing charge; however, in 
the event the Plan Physician's then prevailing charge is for 
a Covered Service listed on the Plan Physician Fee 
Schedule, and exceeds the amount computed in accordance 
therewith, the Plan Physician agrees to accept as payment 
in full the amount computed in accordance with the Plan 
Physician Fee Schedule. . . . The Plan Physician may bill 
and collect from the Plan Patient for noncovered services 
which the Plan Physician provides, but shall not bill or col
lect from or on behalf of the Plan Patient for any Covered 
Services in excess of the fee schedule amount established 
on the Plan Physician Fee Schedule.  

(Emphasis supplied.) This provision would clearly limit Midwest 
to the $885.97 mentioned above unless some other provision of
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the Managed Care Agreement or § 52-401 effectively circum
vents it. Midwest relied upon its lien under § 52-401 to avoid the 
effect of this contractual agreement.  

Midwest also relied upon a provision of the Managed Care 
Agreement entitled "Coordination of Benefits." We shall quote 
that paragraph of the agreement when we consider it in our 
analysis.  

When Lundin first went to Midwest for treatment, she signed 
a form; the form is too long to quote here, but she agreed therein 
to assign to Midwest all payments she received for its services; 
to be responsible for all fees regardless of insurance coverage, 
including copayments and deductibles; that in the event of mul
tiple coverage benefits, deductibles and copayments shall be 
coordinated to fill the balance of the account; and to additional 
provisions which clearly do not effect the issues in this case. We 
shall call this document the "Registration Sheet" and quote from 
it in our analysis below.  

By agreement of the parties, case No. A-03-076 was tried on 
affidavits with numerous attached documents. The court issued a 
written opinion wherein it found that under what we have called 
the Managed Care Agreement, Lundin owed Midwest $885.97; 
that the Registration Sheet signed by Lundin upon registration 
did not change that debt; and that a physician such as Midwest 
can enforce a lien only to the extent of the amount a doctor can 
charge a patient. Hence, the court determined that the § 52-401 
lien was for only $885.97 and that the balance of $15,524.23 
belonged to Lundin and her attorney. Midwest appeals.  

ASSIGNMENTS OF ERROR 
The several errors assigned and argued by Midwest in case 

No. A-03-076, summarized and restated, raise the issues of (1) 
the amount of Midwest's lien under § 52-401 in view of the 
Managed Care Agreement under which it supplied the medical 
services and the form Lundin signed as a patient of Midwest and 
(2) whether under § 52-401, a physician has a lien for the value 
of the medical services provided when the patient is not obli
gated to pay full value. The assignments of error in case No.  
A-02-559 raise the issue of whether State Farm impaired the lien 
rights of Midwest.
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STANDARD OF REVIEW 
[1] Summary judgment is proper only when the pleadings, 

depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or 
as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Agri Affiliates, Inc. v. Bones, 265 Neb. 798, 660 N.W.2d 168 
(2003). In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of 
all reasonable inferences deducible from the evidence. Id. Case 
No. A-02-559 was disposed of by the court's granting a motion 
for summary judgment of dismissal to State Farm. We have con
cluded above that the trial court correctly granted a summary 
judgment of dismissal.  

Case No. A-03-076 was set for hearing on motions for sum
mary judgment, but upon appearance for that hearing, both 
sides agreed to submit the case for trial on the affidavits they 
had prepared for the motion. Many documents were attached to 
the affidavits. A review of the evidence shows no significant 
factual dispute.  

[2,3] Determinations of factual issues in a declaratory judg
ment action treated as an action at law will not be disturbed on 
appeal unless they are clearly wrong. Spanish Oaks v. Hy-Vee, 
265 Neb. 133, 655 N.W.2d 390 (2003). In an appeal from a 
declaratory judgment, an appellate court, regarding questions of 
law, has an obligation to reach its conclusion independently of 
the conclusion reached by the trial court. Id.  

ANALYSIS 
The outcome of this review requires a determination of the 

effect of § 52-401 in view of the documents showing the agree
ment the parties clearly made. That statute provides in signifi
cant part: 

Whenever any person employs a physician, nurse, or 
hospital to perform professional service or services of any 
nature, in the treatment of or in connection with an injury, 
and such injured person claims damages from the party 
causing the injury, such physician, nurse, or hospital, as the
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case may be, shall have a lien upon any sum awarded the 
injured person in judgment or obtained by settlement or 
compromise on the amount due for the usual and customary 
charges of such physician, nurse, or hospital applicable at 
the times services are performed ....  

(Emphasis supplied.) Id.  
Section 52-401 also provides that a notice of such lien be sent 

to the person from whom damages are claimed stating "the 
amount due and the nature of such services," or that a notice be 
filed in any pending action. It further provides that a physician, 
nurse, or hospital shall not be liable for attorney fees, but that 
the lien for the injured person's attorney would have preference.  
We have not quoted the later provisions of this statute because 
no issue herein is concerned with those provisions.  

In its brief, Midwest admits that it is not entitled to collect any 
amount in excess of $885.97 from Lundin, but it appeals on the 
basis that "it is entitled to receive $16,410.20 from State Farm in 
satisfaction of its physician's lien and pursuant to the coordination 
of benefits language in the Managed Care Agreement and patient 
registration sheet." Brief for appellant in case No. A-03-076 at 11.  
In support of that position, Midwest asserts the correct perfection 
of the lien. We readily agree that Midwest has a perfected lien, but 
the question is the amount of the lien.  

The amount of a lien has not been an issue in many Nebraska 
cases. In Alegent Health v. American Family Ins., 265 Neb. 312, 
656 N.W.2d 906 (2003), the court found that a hospital lien was 
valid and enforceable even when the underlying debt had been 
discharged in bankruptcy. That case reports on cases from other 
jurisdictions where it was held that bankruptcy proceedings do 
not extinguish physician liens. Interestingly, in the Alegent 
Health case, the insurance company sought to use the holding 
in Satsky v. U.S., 993 F. Supp. 1027 (S.D. Tex. 1998), a case 
which we discuss and rely on below, to support its argument 
that the lien ceased when the debt was forgiven and that the lien 
hence did not survive the bankruptcy. The Nebraska Supreme 
Court did not indicate disagreement with the holding of the 
Satsky court, but distinguished it because in Satsky, as in this 
matter, the physician had agreed to accept partial payment as 
full payment.
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In Parnell v. Good Samaritan Health Sys., 260 Neb. 877, 620 
N.W.2d 354 (2000), the usual and customary charge of the service 
provider was the amount of the lien, not the amount for which the 
service provider might supply such services to other patients due 
to rates frequently given to patients whose care will be paid for by 
certain payors, such as the government for Medicare, Medicaid, 
workers' compensation carriers, et cetera. The lower rates are not 
unlike the ones Midlands Choice negotiated for in Lundin's case.  
However, necessarily assumed in the decision to offer such a 
lower rate is the fact that the patient must be liable. Section 
52-401 expressly uses the phrases "amount due" and "usual and 
customary charges." 

The situation herein is not uncommon in a society where 
many businesses, insurance companies, et cetera regularly-if 
not universally-negotiate with health care providers for a lower 
rate for those patients the treatment for whom such entities must 
pay. The question is: If a health care provider agrees to lower the 
usual rate, specifically agrees to take the lower payment as full 
payment, and further agrees not to collect the covered amount 
from the patient, can the health care provider still maintain a lien 
for the amount forgiven under the agreement with the health 
care provider? 

Other jurisdictions have considered the issue in the case of 
physician lien statutes similar to § 52-401. In Satsky v. U.S., 
supra, the hospital claimed a lien for medical services. The hos
pital had agreed to accept the amount negotiated in a health plan 
as payment in full for services. The court then concluded that 
the facts failed to show the existence of any debt owed to the 
hospital because the injured person's health plan insurer had 
paid all the sums owed to the hospital according to the plan 
agreed upon by the hospital and the victim's health insurer.  

In N.C. ex rel. L.C. v. A. W ex rel. R.W, 305 Ill. App. 3d 773, 713 
N.E.2d 775, 239 111. Dec. 244 (1999), the court held that the hospi
tal's lien ceased to exist when the patient's debt to the hospital was 
paid pursuant to a contract between the hospital and the patient's 
insurer. The court stated that once the injured person's insurance 
company had paid the agreed rate, the debt was extinguished.  

In McMeans v. Scripps Health, Inc., 100 Cal. App. 4th 507, 
123 Cal. Rptr. 2d 143 (2002), superseded 58 P.3d 928, 127
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Cal. Rptr. 2d 800, the patients brought a class action suit against 
the hospital for a declaratory judgment that the hospital was not 
entitled to liens on tort recoveries or uninsured motorist benefits 
after receiving payment from health insurers. The opinion quotes 
the applicable statute, which is quite similar to the current 
Nebraska statute. The McMeans court reasoned that the "'rea
sonable and necessary charges'" are the amounts charged to the 
patient or the patient's insurance carrier and that if the agreed 
charges have been paid, the hospital has no amount, reasonable 
or otherwise, that it may seek from a third-party tort-feasor. 123 
Cal. Rptr. 2d at 151. The court concluded that the hospital's lien 
rights did not extend beyond the amount it agreed to receive from 
the class members' medical insurance carriers.  

Midwest cites Stout v. AMCO Ins. Co., 645 N.W.2d 108 
(Minn. 2002), to support the proposition that courts have held 
that liability insurance carriers may not claim the benefits lost 
due to managed care agreements. The Stout case involved a claim 
by an injured party in a no-fault jurisdiction to recover from the 
insurance carrier the difference between the ordinary fee and the 
lesser amount the medical provider accepted as full payment for 
treating the injuries. The basic issue in that case was whether 
under a no-fault automobile liability act, the decrease in medical 
benefits due to negotiation between Medicaid and the medical 
provider should inure to the uninsured motorist liability insur
ance carrier or to the injured party. The case has nothing to do 
with the effect of a physician lien statute on such a recovery.  

[4] We conclude that the lien of a physician, nurse, hospital, 
or other health care provider under § 52-401 cannot exceed the 
amount the health care provider agreed to accept for the services 
rendered to a patient, even if the usual and customary charge for 
such services is greater than that sum.  

In the case at hand, Midwest places some reliance upon para
graph 7 of the Managed Care Agreement, which states: 

Regular coordination of benefits provisions contained in 
the Contracting Group's health benefits program shall 
apply to Covered Services provided by the Plan Physician.  
In the event that the Contracting Group is primary, then the 
Plan Physician shall be paid in accordance with this 
Agreement from the Contracting Group, but nothing herein
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shall preclude the Plan Physician from seeking or obtain
ing additional payment from payment sources other than 
primary. In the event that the Contracting Group is other 
than primary, then the Plan Physician shall not be entitled 
to receive payment from the Contracting Group in excess of 
the amount which when received from other sources under 
the applicable coordination of benefits rules equals the 
amounts computed in accordance with this Agreement.  

(Emphasis supplied.) 
Midwest supports its position with arguments based on this 

coordination of benefits provision combined with an argument 
based on some similar terms used in the Registration Sheet 
signed by Lundin when she initially sought medical services 
from Midwest. On the Registration Sheet, after listing personal 
identification information, Lundin lists Midlands Choice on a 
line for the "Primary Insurance Carrier," lists nothing on the line 
for "Secondary Insurance Carrier," and lists State Farm at the top 
of the second page on a line marked "Auto Insurance Name (If 
due to an accident)" along with other information arising out of 
the accident. After listing copayment information, the form has 
Lundin authorize the release of information to third-party payors, 
authorize direct payments by any third-party payor to Midwest, 
and agree to pay copayment liability. The form then provides: 
"To the extent there is multiple coverage by third party payors 
such benefits shall be coordinated and the collection of any 
deductibles, co-insurance or co-payments up to the full amount 
of the account balance shall be permitted, and I shall remain 
responsible for the said amount." (The form goes on to provide 
for interest in certain events.) Midwest maintains that State Farm 
is an additional source under the coordination of benefits provi
sion and a third-party payor under the Registration Sheet.  

When Lundin registered for treatment, she presented the usual 
health insurance card, which supplied the information necessary 
for the provider to check on her insurance coverage with 
Midlands Choice; but the card contained a warning that it did not 
certify eligibility for benefits and that a preadmission certification 
was necessary for hospital admission. Midwest argued that the 
presentation of this card identified Midlands Choice as the pri
mary payment source and that State Farm is hence the secondary
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source. A photograph of the card is in evidence, and we can find 
thereon no indication that it certified Midlands Choice as a pri
mary source; but clearly, Lundin did not identify it as a secondary 
source on the Registration Sheet. Lundin left blank the space to 
list a secondary carrier, but she listed State Farm as the automo
bile insurance carrier. We conclude that Lundin's presentation of 
the insurance card has no effect on the issues herein.  

Midwest maintains that State Farm is an additional source, a 
secondary source under the coordination of benefits provision, 
and a third-party payor under the Registration Sheet. Midwest 
also asserts that these terms had the effect of allowing it to obtain 
additional payment from State Farm. State Farm is the liability 
carrier of a tort-feasor who is liable to Lundin. We find no basis 
for concluding that State Farm is secondarily liable to Midwest, 
that it is a third-party payor, or that it is an additional source.  

[5] "Primary insurance coverage is provided when, under the 
terms of the policy, liability attaches immediately upon the hap
pening of an occurrence that gives rise to liability, as opposed to 
excess or secondary coverage, which attaches only after a prede
termined amount of primary coverage has been exhausted." Ind.  
Finishes & Systems v. Amer. Univ. Ins., 79 Or. App. 614, 618, 720 
P.2d 382, 385 (1986). Under these definitions, both Midlands 
Choice and State Farm are primary insurers, but Midlands 
Choice is the primary medical insurance carrier for Lundin and 
State Farm is the primary liability carrier for the tort-feasor who 
injured Lundin.  

A careful reading of the coordination of benefits provision 
quoted above establishes only that it refers to "the Contracting 
Group's health benefits program." The parties do not indicate 
which program this refers to, but after study of the evidence, we 
conclude that this provision refers to section J of exhibit 2 in case 
No. A-03-076, the Christian and Missionary Alliance "Employee 
Benefits" booklet. That section provides for coordination of bene
fits, but a careful reading of the section establishes that it coordi
nates benefits only with other medical insurance such as Medicare, 
other insurance of the employee or the employee's dependents, or 
another plan to which Lundin did not subscribe. It gives no indi
cation that an insured's liability coverage would be coordinated 
with the benefits of the plan to which Lundin did subscribe.
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McMeans v. Scripps Health, Inc., 100 Cal. App. 4th 507, 123 
Cal. Rptr. 2d 143 (2002), superseded 58 P.3d 928, 127 Cal. Rptr.  
2d 800, is the only case we found to be on point on this issue. In 
that case, the hospital made an argument similar to that made 
here by Midwest. It relied upon the coordination of benefits sec
tion of its agreement with the insurer. However, the McMeans 
court held that such provision related to benefits the patient 
received from other medical insurance, not tort-feasors.  

[6,7] We conclude that the liability insurance carrier of a 
tort-feasor who is liable to an injured person who received med
ical treatment is not a secondary source under a coordination of 
benefits provision in a contract between the injured person's 
health care provider and the medical care provider. We also con
clude that the listing of a liability insurance carrier by a patient 
on a registration form signed for a medical care provider does 
not, without more, make the liability insurance carrier a sec
ondary source; nor does it change any liability of the patient to 
the medical care provider previously limited by the medical care 
provider's contract with an employee health benefit provider. .  

State Farm is a liability insurance carrier. In this situation, State 
Farm would be liable on the lien only if it settled directly with 
Lundin and impaired Midwest's lien. In issuing a check payable 
to both Lundin and Midwest, it did not impair Midwest's lien so 
as to incur liability under West Neb. Gen. Hosp. v. Farmers Ins.  
Exch., 239 Neb. 281, 475 N.W.2d 901 (1991). We conclude that 
State Farm is not liable to Midwest on the lien.  

We conclude that Midwest has a lien on the funds due from 
State Farm for only $885.97 and that the trial court's decree in 
case No. A-03-076 adequately protects that lien. We likewise 
conclude that the order of dismissal in case No. A-02-559 was 
correct. Accordingly, we affirm the trial courts' decisions in 
both cases.  

AFFIRMED.
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AARDEL WALTERS, APPELLANT, V.  

JOHN DAVID WALTERS, APPELLEE.  

673 N.W.2d 585 

Filed January 13, 2004. No. A-03-181.  

1. Visitation: Parent and Child. Visitation relates to continuing and fostering the nor
mal parental relationship of the noncustodial parent with the minor children of a mar
riage which has been legally dissolved.  

2. Visitation. The best interests of the children are the primary and paramount consid
erations in determining and modifying visitation rights.  

3. Stipulations: Parties: Trial: Courts. Stipulations voluntarily entered into between 
the parties to a cause or their attorneys, for the government of their conduct and the 
control of their rights during the trial or progress of the cause, will be respected and 
enforced by the courts, where such stipulations are not contrary to good morals or 
sound public policy.  

4. Stipulations: Parties: Courts: Good Cause. Courts will enforce valid stipulations 
unless some good cause is shown for declining to do so, especially where the stipula
tions have been acted upon so that the parties could not be placed in status quo.  

5. Stipulations: Parent and Child. Disposition of a question pertaining to a child's best 
interests is not governed exclusively by a parental stipulation.  

6. Child Custody: Visitation: Courts: Stipulations. The responsibility of the trial 
court to determine questions of custody and visitation of minor children according to 
their best interests is an independent responsibility and cannot be controlled by the 
agreement or stipulation of the parties.  

7. Child Custody: Visitation. The authority to determine the custody and visitation of 
a minor child cannot be delegated to a third party, because it is a judicial function.  

Appeal from the District Court for Red Willow County: JOHN 
J. BATTERSHELL, Judge. Reversed in part, and in part vacated and 
remanded with directions.  

Maurice A. Green for appellant.  

Thomas Blount, Jr., of Bertolini, Schroeder & Blount, for 
appellee.  

SIEVERS and INBODY, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

After the dissolution of the marriage of Aardel Walters and 
John David Walters, Aardel appeals from an order of the district 
court for Red Willow County that denied her motion to modify 
the dissolution decree concerning visitation with the parties' two
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minor children. For the reasons set forth herein, we reverse, and 
remand with directions.  

BACKGROUND 
Aardel and John were divorced pursuant to a decree of disso

lution entered on March 28, 2000. The parties are the parents of 
four children, born on November 30, 1978, August 10, 1981, 
June 28, 1985, and December 30, 1990. At the time the decree 
was entered, one of the children had reached the age of majority 
and custody of the remaining three children was awarded to 
John with reasonable visitation rights granted to Aardel consist
ing of every other weekend, alternating major holidays, and an 
extended period of time during the summer based upon the chil
dren's activities and schedules. The decree also provided that 
overnight visitation and related details were to be as mediated 
by Aardel's counselor and the children's counselor. Of signifi
cance is the provision in the decree that visitation "shall be sub
ject to modification upon the application of either party without 
a showing of a material change of circumstances." (Emphasis 
supplied.) The decree was the product of the parties' agreement, 
but rather than written into a separate property settlement agree
ment, their agreement and stipulation were incorporated into the 
decree, which they agreed to by their signatures.  

On November 4, 2002, Aardel filed a motion to modify visi
tation in connection with the parties' two youngest children, 
who had not reached the age of majority, alleging that there was 
a material change of circumstances in that the restriction placed 
on Aardel's visitation rights regarding the involvement of coun
selors was not necessary or applicable and that it is in the best 
interests of those children to be able to establish a routine of 
consistent visitation with Aardel. At the time of the modification 
hearing, the two children subject to the motion to modify, 
Carolyn and Angela, were 17 and 12 years old respectively. The 
hearing on Aardel's motion to modify visitation was held on 
January 31, 2003.  

The record reflects that the court-ordered visitation schedule 
has been loosely complied with, at best, since the decree was 
entered. Aardel testified that immediately after the decree was 
entered, John convinced her that it would be better for Aardel if
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she saw the children for a few hours two or three times a week 
rather than on the schedule that was set out in the decree. Aardel 
stated that initially, her visits were always monitored by John, 
and that eventually, the length of her visitation changed to a full 
day and then overnight a couple of times. Aardel further stated 
that once she moved into her home a couple of years ago, she 
started having an overnight visitation approximately every other 
weekend, but that she has never had a full weekend visitation.  

At the modification hearing, Aardel testified that in regard to 
her visitation with Carolyn, Aardel wanted such visitation to be 
more flexible so that it would occur only when she and Carolyn 
mutually agree on visitation rather than according to the present 
specific arrangement, which Aardel asserts is not working. With 
regard to Angela, the youngest child, Aardel would like to have 
visitation from 5 p.m. Friday until 5 p.m. Sunday every other 
weekend, from 4 p.m. to 8:30 p.m. every other Thursday, and for 
a 2-week period every June and July.  

Aardel suffers from mental illness and was diagnosed with a 
bipolar disorder in October 2002. The record reflects that 
Aardel was hospitalized on four separate occasions in 2002. In 
January, Aardel attempted suicide and was hospitalized for 5 
days. The following June, she was hospitalized twice for 3 to 4 
days each time. Aardel indicated that the last hospitalization in 
June was related to a change in medication and that the hospi
talization in October was when she was diagnosed with the 
bipolar disorder. Aardel testified that many of her problems 
have been due to the fact her condition went undiagnosed for so 
long and that since October 2002, she has been given the proper 
medication that has helped her significantly. Aardel testified 
that she is under the care of two psychiatrists and that she has 
been in counseling an average of twice a week for the last 18 to 
24 months. Aardel testified that she hopes, if her medication 
continues to work, to be able to decrease her counseling to once 
a week or every other week.  

Aardel's counselor, Marsha Wilkinson, testified that she has 
been seeing Aardel since January 2001 and counsels her an aver
age of two times per week. Wilkinson testified that she and Aardel 
have discussed at length a safety plan that could be implemented 
if there were an occasion when Aardel was not feeling up for a
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scheduled visit. Wilkinson stated that Aardel would have access to 
two crisis lines that are available 24 hours, 7 days a week, so that 
Aardel could get assistance in determining whether a visit would 
be appropriate, and that if a visit were deemed not to be appro
priate, then Wilkinson or someone within her agency would have 
the authority to contact John to make alternative visitation plans.  
Wilkinson stated that Aardel has utilized the services available to 
her in the past and that she is willing to continue to utilize them.  
Wilkinson also stated that it has never been necessary to cancel a 
scheduled visit. Wilkinson further indicated that she is comfort
able with the safety "net" that has been put in place and that based 
on Aardel's level of motivation and consistency in following 
through in the past, Wilkinson believes that Aardel is making 
every effort to be certain that the children are safe despite her 
mental health problems. Wilkinson further stated that Aardel 
prefers not to care for the children when her medication is out of 
adjustment, in order to ensure the children's safety.  

Angela also briefly testified at the modification hearing. At the 
time, Angela was 12 years old and indicated that she did not 
understand the purpose of the hearing. Angela testified that while 
John encourages her to visit Aardel, her own desire to visit 
Aardel is "so-so" because Aardel "just lies to me and all that 
stuff," and that it was hard to visit Aardel because Aardel does 
not let her do the things she wants to do, such as go to basketball 
games and gymnastics. Angela stated that she had missed gym
nastics on two occasions when she was visiting Aardel. Angela 
further stated that it is usually more "interesting" at John's house 
because she goes out with her friends, has friends over whenever 
she wants, uses the Internet on the computer, and goes to basket
ball games. There was no evidence that Angela's safety has ever 
been jeopardized while visiting Aardel or that she was fearful of 
visits with Aardel. Nor was there any evidence of any previous 
incidents where any of the parties' children had been subjected to 
an unsafe environment while visiting Aardel.  

On February 21, 2002, the district court entered an order deny
ing Aardel's motion, stating that there has been no change in cir
cumstances sufficient to modify the decree and that the best 
interests of the children do not require any changes to be made.  
Aardel timely appealed.
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ASSIGNMENTS OF ERROR 
Aardel alleges, restated, that the district court erred in finding 

that (1) it was necessary to determine whether a material change 
in circumstances existed, (2) no material changes of circum
stances existed sufficient to warrant the modification of the par
ties' visitation schedule, and (3) modification of the decree in 
relation to visitation was not in the children's best interests.  

STANDARD OF REVIEW 
Visitation rights established by a marital dissolution decree 

may be modified upon a showing of a material change of cir
cumstances affecting the best interests of the children. Fine v.  
Fine, 261 Neb. 836, 626 N.W.2d 526 (2001). Such modification 
is initially entrusted to the discretion of the district court, whose 
decision is reviewed de novo on the record and will normally be 
affirmed absent an abuse of discretion. Id. An abuse of discretion 
occurs when a trial court's decision is based upon reasons that 
are untenable or unreasonable or if its action is clearly against 
justice or conscience, reason, and evidence. Id.  

ANALYSIS 
General Considerations.  

[1,2] Visitation relates to continuing and fostering the normal 
parental relationship of the noncustodial parent with the minor 
children of a marriage which has been legally dissolved. Fine v.  
Fine, supra. The best interests of the children are the primary and 
paramount considerations in determining and modifying visita
tion rights. Id. See Neb. Rev. Stat. § 42-364 (Reissue 1998). The 
best interests inquiry has its foundation in both statutory and case 
law. Section 42-364(1) and (2) directs courts to consider the best 
interests of the minor child in determining custody arrangements 
and time to be spent with each parent. Fine v. Fine, supra.  
Section 42-364(2) sets forth a nonexhaustive list of factors to be 
considered in determining the best interests of a child in this 
regard, including 

"[t]he relationship of the minor child to each parent prior to 
the commencement of the action or any subsequent hearing; 
. . . [t]he desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when
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such desires and wishes are based on sound reasoning; ...  
[t]he general health, welfare, and social behavior of the 
minor child; and ... [c]redible evidence of abuse inflicted 
on any family or household member." 

Fine v. Fine, 261 Neb. at 843, 626 N.W.2d at 532.  
In addition to these statutory factors, the Nebraska Supreme 

Court has explained that a court determines the nature and extent 
of visitation rights on a case-by-case basis and may consider 
many factors and circumstances in each individual case, such as 
the age and health of the child, the character of the noncustodial 
parent, the place where visitation rights will be exercised, the fre
quency and duration of visits, the emotional relationship between 
the visiting parent and the child, the likely effect of visitation on 
the child, the availability of the child for visitation, the likelihood 
of disrupting an established lifestyle otherwise beneficial to the 
child, and, when appropriate, the wishes of the child. Fine v.  
Fine, supra; Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 
N.W.2d 8 (1991); Gerber v. Gerber, 225 Neb. 611, 407 N.W.2d 
497 (1987). Although limits on visitation are an extreme meas
ure, they may be warranted where they are in the best interests of 
the children. Fine v. Fine, supra; Poll v. Poll, 256 Neb. 46, 588 
N.W.2d 583 (1999).  

Material Change of Circumstances.  
[3-5] Aardel assigns as error the trial court's conclusion that it 

was necessary for the court to find a material change in circum
stances or, in the alternative, that it was error not to find a mate
rial change in circumstances. We first determine the validity of 
the parties' stipulation in the decree that no change in material 
circumstances had to be proved for a change in visitation.  
Stipulations voluntarily entered into between the parties to a 
cause or their attorneys, for the government of their conduct and 
the control of their rights during the trial or progress of the cause, 
will be respected and enforced by the courts, where such stipula
tions are not contrary to good morals or sound public policy.  
McGuire v. McGuire, 11 Neb. App. 433, 652 N.W.2d 293 (2002).  
Courts will enforce valid stipulations unless some good cause is 
shown for declining to do so, especially where the stipulations 
have been acted upon so that the parties could not be placed in
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status quo. Id. Disposition of a question pertaining to a child's 
best interests is not governed exclusively by a parental stipula
tion. Zerr v. Zerr, 7 Neb. App. 885, 586 N.W.2d 465 (1998).  

The parties stipulated that the divorce decree would provide, 
"[T]his Decree with respect to child visitation shall be subject to 
modification upon the application of either party without a 
showing of a material change of circumstances," and the decree 
so provided. Although whether there is a material change in cir
cumstances is one factor courts normally examine when modi
fying child visitation, it is not the only factor; nor is it the most 
important factor. It is the children's best interests which are 
paramount to a decision to modify. Agreeing to allow visitation 
to be modified without showing a material change in circum
stances potentially enhances the visitation rights of both parties 
by reducing the potential for litigation over visitations, and it 
makes modification dependent solely on the best interests of the 
children, not on the nuances of the parties' circumstances.  

Further, the stipulation, and the decree, do not contradict the 
statute controlling child visitation, as the statute looks to the 
best interests of the child as being paramount in decisions of 
child visitation and does not require a material change in cir
cumstances. See § 42-364(2). Thus, we find that the parties' 
stipulation (also expressly made part of the decree, as noted 
above) is not against good morals or public policy and should 
have been followed by the trial court. To incorporate this provi
sion in the decree and then ignore it cannot be justified. The trial 
court erred and abused its discretion in denying modification 
based on a finding that there was no material change in circum
stances. In order to evaluate Aardel's motion for modification, 
given the stipulation and its prior order, the trial court should 
have looked to the best interests of the children to determine 
whether an increase or change in the decree's visitation provi
sions was warranted.  

Best Interests of Children.  
With regard to Carolyn, the oldest child subject to the motion 

to modify visitation, we note from the record that Carolyn was 
17 years old at the time of the modification hearing (January 
2003) and will turn 19 in June 2004, less than a year from now.
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The record indicates that Aardel and Carolyn do not have a very 
close relationship and that the operative court-ordered visitation 
arrangement of "reasonable rights of visitation" currently in 
place apparently has not enhanced their relationship. The reality 
is that if the relationship between Aardel and Carolyn is to be 
nurtured and developed, it likely will not be because of a court
ordered visitation arrangement or schedule. We see no evidence 
that any harm will result should Aardel's request that visitation 
occur only upon the mutual agreement of Aardel and Carolyn be 
granted. In fact, it may well enhance the relationship if they are 
allowed to attempt to find their own comfort level for visitation.  
From our perspective, Carolyn's best interests would be served 
because what Aardel proposes requires a degree of maturity 
from Carolyn that we would expect to occur naturally as she fast 
approaches the age of 19.  

With regard to Angela's visitation and her best interests, 
Deacon v. Deacon, 207 Neb. 193, 297 N.W.2d 757 (1980), dis
approved on other grounds, Gibilisco v. Gibilisco, 263 Neb. 27, 
637 N.W.2d 898 (2002), provides guidance. In Deacon, the 
mother appealed from an order of the trial court, which had 
denied her motion for specific visitation privileges with her two 
children. The children's father had eliminated nearly all visita
tion privileges with the mother because the children did not 
want to visit her and he thought it was in their best interests not 
to require it, even though the court had ordered reasonable visi
tation. During the modification hearing, there was testimony 
from psychologists and other witnesses that the children lacked 
a desire to visit their mother and were unhappy to do so. The 
Deacon children, ages 14 and 11 at the time of the appeal, had 
a good relationship with their father, while their relationship 
with their mother was "somewhat less." 207 Neb. at 200, 297 
N.W.2d at 761. The court found, "While the children have 
shown no present desire to visit the [mother], this is not an irre
versible situation that could not be corrected by the proper atti
tude of the parents." Id. at 199, 297 N.W.2d at 761. The court 
further stated, "We are not convinced the best interests of the 
children are served by letting them grow up under the exclusive 
influence of their father and his attitude without even a chance 
to establish a meaningful relationship with their mother." Id. at
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200, 297 N.W.2d at 761. Finally, the court held that the father 
was to comply with the specific visitation to be ordered by the 
court on remand and that he and the children should make an 
effort toward establishing a relationship with the mother.  

Similarly, in the case before us, Angela and Aardel do not have 
a very close relationship and Angela is "so-so" about wanting to 
visit Aardel. Angela is 12 years old and has apparently been vis
iting with Aardel every other weekend from noon on Saturday 
until 5 p.m. on Sunday. Aardel testified that she wanted visitation 
with Angela for a longer period of time on the weekends in addi
tion to a weeknight visit every other week from 4 p.m. to 8:30 
p.m. She further testified that she wanted visitation with Angela 
for 4 weeks in the summer, consisting of 2 weeks in June and 2 
weeks in July. Although Angela testified as to her desire or lack 
thereof to visit Aardel, that is not the only consideration in deter
mining Angela's best interests. But, the fact of the matter is that 
the trial court did not make a finding concerning Angela's best 
interests because of its error in deciding Aardel's burden of 
proof. The trial court heard and observed the parties and the 
child, and it should make specific findings on the question pre
sented: Is it in Angela's best interests to change the visitation 
schedule, and if so, how should it be changed? Accordingly, we 
remand the matter to the trial court for such findings. Because the 
only question is Angela's best interests, which are not a static 
matter, and because time has passed while the matter is on 
appeal, we find that equity requires that the court hear any new 
admissible evidence the parties wish to introduce in light of our 
decision. For obvious reasons, we view the situation with 
Carolyn, who will shortly be 19, as a much different matter, and 
thus, we have resolved that part of the case ourselves.  

Mediation by Counselors.  
[6,7] Although it is not assigned as error, we address as plain 

error the provision in the original decree stating, "Overnight visi
tation and other specific visitation details shall be as mediated by 
[Aardel]'s counselor and the children's counselor," because such 
a provision is not valid under Nebraska law. It is a well
established proposition that "[t]he responsibility of the trial court 
to determine questions of custody and visitation of minor children
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according to their best interests is an independent responsibility 
and cannot be controlled by the agreement or stipulation of the 
parties." Deacon v. Deacon, 207 Neb. 193, 201, 297 N.W.2d 757, 
762 (1980), disapproved on other grounds, Gibilisco v. Gibilisco, 
263 Neb. 27, 637 N.W.2d 898 (2002), citing Lautenschlager v.  
Lautenschlager, 201 Neb. 741, 272 N.W.2d 40 (1978). See, also, 
Ensrud v. Ensrud, 230 Neb. 720, 433 N.W.2d 192 (1988); In re 
Interest of Teela H., 3 Neb. App. 604, 529 N.W.2d 134 (1995).  
Further, the courts have held that the authority to determine the 
custody and visitation of a minor child cannot be delegated to a 
third party, because it is a judicial function. See, Ensrud v.  
Ensrud, supra (Nebraska Supreme Court disapproved of order 
authorizing child custody officer to control custody and visitation 
of minor child); Deacon v. Deacon, supra (Nebraska Supreme 
Court reversed order granting psychologist authority to determine 
visitation and to control extent of visitation); In re Interest of 
Teela H., supra (Nebraska Court of Appeals reversed order grant
ing psychologist authority to determine time, manner, and extent 
of parental visits with minor child). Therefore, to the extent that 
the divorce decree requires the counselors in this case to control, 
determine, or mediate visitation, we disapprove such provision 
because it is an unauthorized delegation of judicial authority. We 
therefore vacate that portion of the decree providing for the 
involvement of the counselors in determining visitation. This is 
not to suggest that therapists or counselors cannot work with 
either party or the children on visitation issues-only that the trial 
court should determine what the minimum visitation shall be.  

CONCLUSION 
For the reasons set forth herein, we reverse the decision of the 

district court to deny modification of visitation, and we remand 
the cause with directions to modify the decree in a manner con
sistent with our opinion concerning Carolyn. As to Angela, the 
court shall make findings concerning her best interests and vis
itation. Finally, we vacate the portion of the decree requiring any 
visitation to be mediated by counselors.  

REVERSED IN PART, AND IN PART VACATED 

AND REMANDED WITH DIRECTIONS.  

IRWIN, Chief Judge, participating on briefs.
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THOMAS LYLE, APPELLANT, V.  

DRIVERS MANAGEMENT, INC., APPELLEE.  

673 N.W.2d 237 

Filed January 13, 2004. No. A-03-870.  

1. Jurisdiction: Appeal and Error. The question of jurisdiction is a question of law, 
upon which an appellate court reaches a conclusion independent of the trial court.  

2. _ : _. It is not only within the power but it is the duty of an appellate court to 
determine whether it has jurisdiction over the matter before it, irrespective of whether 
the issue is raised by the parties.  

3. Workers' Compensation: Judgments: Time: Appeal and Error. Every order and 
award of a single judge of the Nebraska Workers' Compensation Court shall be bind
ing upon each party at interest unless an application for review has been filed with the 
compensation court within 14 days after the date of entry of the order or award.  

4. Workers' Compensation: Appeal and Error. An application for review by a 
three-judge panel is the only remedy for one who refuses to accept the findings of the 
compensation court on the original hearing.  

5. _ : . There can be no appeal to a higher appellate court without the complaining 
party first having sought review by a three-judge panel of the Workers' Compensation 
Court.  

Appeal from the Nebraska Workers' Compensation Court.  
Appeal dismissed.  

James E. Harris and Britany S. Shotkoski, of Harris, Feldman 
Law Offices, for appellant.  

Raymond P. Atwood, Jr., and Eric B. Brown, of Atwood & 
Associates Law Firm, P.C., L.L.O., for appellee.  

HANNON, SIEVERS, and INBODY, Judges.  

SIEVERS, Judge.  
Thomas Lyle appeals the order of the single judge of the 

Nebraska Workers' Compensation Court in which the judge 
vacated his previous order approving a lump-sum settlement.  
Because Lyle did not act to have the order of vacation reviewed by 
a compensation court review panel, but, rather, appealed directly 
to this court, we dismiss the appeal for lack of jurisdiction.  

FACTUAL AND PROCEDURAL BACKGROUND 
Lyle filed a petition in the Workers' Compensation Court on 

August 16, 2001, alleging that he had sustained injuries as a result
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of an accident arising out of and in the course of his employment 
with Drivers Management, Inc. (DMI). On December 6, 2002, the 
parties entered into a lump-sum settlement agreement and applied 
to the compensation court for approval of that settlement. On 
January 16, 2003, a judge of that court entered an order approv
ing the settlement. The judge's order stated: 

Upon [DMI's] receipt of the child support lien letters from 
each of the relevant officials identified and described in 
paragraph six (6) of the Application for Approval of 
Compromise Lump Sum Settlement and approval of this 
lump sum settlement, [DMI] shall pay to [Lyle] the sum of 
$45,000.00, less any advances previously made or any 
amounts payable to satisfy the child support liens and 
interests ....  

On February 19, 2003, Lyle filed a motion for penalties and 
attorney fees. Following a hearing on that motion, the judge of 
the compensation court entered an order on July 15, 2003, vacat
ing his approval of the lump-sum settlement because the January 
16 order approving the settlement was "conditioned upon an 
action in the future." The judge concluded that the January 16 
order was a conditional order and that under Maddux v. Maddux, 
239 Neb. 239, 475 N.W.2d 524 (1991), the order was void.  
Therefore, the judge vacated the settlement and ordered the mat
ter to be set for trial. Lyle did not apply for review by a three
judge panel of the Workers' Compensation Court as required 
under Neb. Rev. Stat. § 48-179 (Cum. Supp. 2002), but, rather, 
he simply appealed directly to this court. On August 29, 2003, 
we entered an order instructing the parties to brief the issue of 
our jurisdiction.  

STANDARD OF REVIEW 
[1] The question of jurisdiction is a question of law, upon 

which an appellate court reaches a conclusion independent of 
the trial court. River City Life Ctr. v. Douglas Cty. Bd. of Equal., 
265 Neb. 723, 658 N.W.2d 717 (2003).  

ANALYSIS 
[2] Lyle argues that the single judge of the Workers' 

Compensation Court did not have jurisdiction to modify or vacate
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his own judgment, but before we can reach that question, we must 
determine whether this court has jurisdiction. It is not only within 
the power but it is the duty of an appellate court to determine 
whether it has jurisdiction over the matter before it, irrespective of 
whether the issue is raised by the parties. See, Bailey v. Lund-Ross 
Constructors Co., 265 Neb. 539, 657 N.W.2d 916 (2003); Hamm 
v. Champion Manuf Homes, 11 Neb. App. 183, 645 N.W.2d 
571 (2002).  

In the case before us, Lyle did not apply to the three-judge 
panel for review of the single judge's July 15, 2003, order; 
instead, he appealed directly to this court. Lyle contends he did 
not have to obtain review by the panel because the July 15 order 
was a final order for purposes of appeal. Lyle premises his argu
ment on Neb. Rev. Stat. § 25-1902 (Reissue 1995), which defines 
three types of final orders that may be reviewed on appeal, includ
ing an order affecting a substantial right made in a special pro
ceeding. Lyle contends that the July 15 order has affected his sub
stantial rights and that a workers' compensation case is a special 
proceeding. We agree with Lyle that the July 15 order is a final 
order, because it affects a substantial right-his ability to settle 
his case-and it was made in a special proceeding. See Hull v.  
Aetna Ins. Co., 247 Neb. 713, 529 N.W.2d 783 (1995) (workers' 
compensation actions are special proceedings). However, Lyle's 
argument fails to recognize that the Nebraska Workers' 
Compensation Act, Neb. Rev. Stat. § 48-101 et seq. (Reissue 
1998, Cum. Supp. 2002 & Supp. 2003), controls this case. Thus, 
the question is not so much whether the order of vacation was a 
final order, but, rather, whether the statutory procedure for an 
appeal under the act was followed in appealing the order.  

[3,4] In reaffirming its holding in Schmidt v. Shoftstall Alfalfa, 
239 Neb. 248, 475 N.W.2d 523 (1991), the Nebraska Supreme 
Court stated, in Hagelstein v. Swift-Eckrich, 257 Neb. 312, 323, 
597 N.W.2d 394,402 (1999): "The statutes as currently written do 
not provide for appeal to this court or the Court of Appeals with
out a properly constituted review by the compensation court." The 
procedure for proper review by the compensation court is pro
vided in § 48-170, which states: "Every order and award of a sin
gle judge of the Nebraska Workers' Compensation Court shall be 
binding upon each party at interest unless an application for
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review has been filed with the compensation court within fourteen 
days after the date of entry of the order or award." Section 48-179 
provides that an application for review by a three-judge panel is 
the only remedy for one who refuses to accept the findings of the 
compensation court on the original hearing. Further, § 48-185, 
which describes procedures for appeal, states: "Any appeal from 
the judgment of the Nebraska Workers' Compensation Court after 
review ... ." (Emphasis supplied.) 

[5] From our analysis of the Nebraska Workers' Compensation 
Act, we conclude that there can be no appeal to this court without 
the complaining party first having sought review by a three-judge 
panel of the Workers' Compensation Court. Therefore, we lack 
jurisdiction and must dismiss Lyle's appeal.  

APPEAL DISMISSED.  

FIRST NATIONAL BANK OF OMAHA, A NATIONAL BANKING 

CORPORATION, APPELLEE, v. ACCEPTANCE INSURANCE 

COMPANIES, INC., A DELAWARE CORPORATION, 

APPELLANT AND CROSS-APPELLEE, AND 

ROBERT F. SWARTZBAUGH, APPELLEE 

AND CROSS-APPELLANT.  

675 N.W.2d 689 

Filed January 27, 2004. No. A-02-207.  

1. Summary Judgment. Summary judgment is proper when the pleadings and the evi

dence admitted at the hearing disclose that there is no genuine issue as to any mate

rial fact or as to the ultimate inferences that may be drawn from those facts and that 

the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In appellate review of a summary judg

ment, the court views the evidence in a light most favorable to the party against whom 

the judgment is granted and gives such party the benefit of all reasonable inferences 

deducible from the evidence.  
3. Contracts: Intent: Words and Phrases. Whether contractual language is deemed con

ditional or promissory generally depends upon the intention of the parties. Where the 

intent of the parties is not clear, the disputed language is generally deemed to be promis

sory rather than conditional. Terms such as "if," "provided that," "when," "after," "as 

soon as," "subject to," "on condition that," or some similar phrase are evidence that 

performance of a contractual provision is a condition.
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4. Principal and Agent: Compromise and Settlement. Authority to compromise or 
settle must rest upon a special power creating it, which the principal has given or is 
estopped to deny, or upon a general managing agency broad enough to embrace it.  

5. Principal and Agent. Several principals may be bound by the acts and representa
tions of a common agent, but it must appear that authority was given by all the alleged 
principals, and an agent cannot bind one principal in the separate business of another.  

6. _ .Apparent or ostensible authority may be conferred if the alleged principal affirm
atively, intentionally, or by lack of ordinary care causes third persons to act upon the 
apparent authority.  

7. _. Apparent authority to do an act is created as to a third person by written or spo
ken words or any other conduct of the principal which, reasonably interpreted, causes 
the third person to believe that the principal consents to have the act done on his or 
her behalf by the person purporting to act for the principal.  

8. Torts: Intent. Intentional torts generally require that the actor intend the conse
quences of an act, not simply the act itself.  

9. _ . An intentional tort evinces a desire to cause consequences or evinces at 

least a substantially certain belief that the consequences will result.  
10. Judgments: Appeal and Error. In a bench trial of a law action, a trial court's factual 

findings have the effect of a verdict and will not be set aside unless clearly erroneous.  
11. _ : _ . On a question of law, an appellate court is obligated to reach a conclu

sion independent of the determination reached by the court below.  
12. Torts: Conversion: Property: Words and Phrases. Tortious conversion is any dis

tinct act of dominion wrongfully asserted over another's property in denial of or 
inconsistent with that person's rights.  

13. Words and Phrases. Dominion means control or possession, as in dominion over a 
car, or sovereignty, as in dominion over a nation.  

14. Actions: Torts: Conversion: Property: Judicial Sales. The tort of conversion has 
been confined to those major interferences with the chattel, or with the plaintiffs 
rights in it, which are so serious, and so important, as to justify the forced judicial sale 
to the defendant which is the distinguishing feature of the action.  

15. Conversion: Property: Intent: Value of Goods: Words and Phrases. Conversion 
is an intentional exercise of dominion or control over a chattel which so seriously 
interferes with the right of another to control it that the actor may justly be required 
to pay the other the full value of the chattel.  

16. Actions: Conversion: Property. A defendant's interference with a plaintiffs prop
erty that is an exercise of dominion or control but which does not seriously interfere 
with a plaintiff's right of control is not actionable as conversion.  

17. Attorney Fees. The general rule in Nebraska is that an attorney fee may be recovered 
only when authorized by statute, or when a recognized and accepted uniform course 
of procedure allows recovery of an attorney fee.  

18. _ . Neb. Rev. Stat. § 25-824(2) (Reissue 1995) provides that an award of attorney 
fees can be made if the court determines that a claim or defense is frivolous or made 
in bad faith.  

19. Attorney Fees: Words and Phrases. For the purpose of Neb. Rev. Stat. § 25-824 
(Reissue 1995), "frivolous" means an attempt to relitigate the same issues resolved in 
prior proceedings with the same parties or a legal position wholly without merit, that is, 
without rational argument based on law and evidence to support a litigant's position.
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Appeal from the District Court for Douglas County: J.  
MICHAEL COFFEY, Judge. Affirmed in part, and in part reversed 
and remanded with directions.  

James M. Bausch, Tracy A. Oldemeyer, and Pamela K. Epp, 
of Cline, Williams, Wright, Johnson & Oldfather, L.L.P., for 
appellant.  

Charles F. Gotch and David A. Blagg, of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellee Robert F. Swartzbaugh.  

HANNON and INBODY, Judges, and BUCKLEY, District Judge, 
Retired.  

HANNON, Judge.  
I. INTRODUCTION 

This action commenced with a petition of interpleader filed by 
the First National Bank of Omaha (FNB) asking the court to 
determine the ownership of approximately 20,396 shares of 
Acceptance Insurance Companies, Inc. (Acceptance), common 
stock which FNB was holding in escrow under agreements 
between Acceptance, Robert F. Swartzbaugh, and others. The lit
igated issues were between Acceptance and Swartzbaugh over 
the right to the shares and Swartzbaugh's claim for damages for 
Acceptance's alleged conversion of those shares. The trial court 
determined that Swartzbaugh was entitled to possession of the 
shares because Acceptance had not made a timely claim for dam
ages under the applicable agreements and that by asserting its 
late claim, Acceptance had converted those shares. It ordered the 
shares distributed to Swartzbaugh, awarded him damages for the 
difference between the value it determined the shares had when 
Acceptance made the claim and their value when delivered, 
denied him damages for his loss of use claim, and awarded him 
attorney fees under Neb. Rev. Stat. § 25-824 (Reissue 1995) upon 
a finding that Acceptance's claim was without merit. We con
clude that because Acceptance's claim was not asserted in 
accordance with the parties' agreement, Acceptance lost its claim 
to the stock, but we further conclude that Acceptance's claim did 
not amount to a conversion of the shares claimed and that an 
award of attorney fees was improper. Accordingly, we affirm in 
part, and in part reverse and remand with directions.
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II. BACKGROUND 
In July 1993, Acceptance; the Redland Group, Inc. (Redland); 

and those Redland shareholders in agreement entered into a writ
ten exchange agreement (the Exchange Agreement) under which 
Acceptance acquired ownership of Redland stock by the trade of 
shares of Acceptance for shares of Redland held by its share
holders. Swartzbaugh was a large shareholder of Redland and 
one of those who agreed to the exchange. Under the Exchange 
Agreement, 240,000 shares of Acceptance, which shares would 
otherwise have gone to Redland shareholders, were placed in 
escrow with FNB to secure payment of the damages to which 
Acceptance might be entitled for breaches of the Exchange 
Agreement, as defined by that agreement. A separate but inte
grated escrow agreement (the Escrow Agreement) established 
how many of the 240,000 shares each Redland shareholder 
owned and would receive out of escrow if Acceptance did not 
prove to be entitled to them to cover damages as defined in the 
Exchange Agreement. If Acceptance's claim for damages proved 
to be less than the value of the 240,000 shares, the balance of the 
shares was to be distributed to the shareholders pro rata. Under 
the Escrow Agreement, Swartzbaugh was to receive 20,396.82 of 
the escrowed shares if no damages were assessed.  

The Escrow Agreement also provided that FNB would dis
tribute the shares on June 30, 1996, unless on or before that date, 
Acceptance notified Redland, the shareholders, and FNB in writ
ing of any claims as permitted under article X of the Exchange 
Agreement. The required contents of the written notice were 
specified, and the amount of damages claimed was required to be 
stated. Acceptance did not make a written claim by June 30, but 
FNB did not distribute the shares on that date. Further pertinent 
details of these agreements will be stated below when they are 
applicable to the issues under consideration.  

Shortly after June 30, 1996, Acceptance made a claim for 
damages. Considerable negotiations followed. Acceptance set
tled with many of the individual shareholders, and their respec
tive shares were distributed to them. Swartzbaugh did not agree 
to the settlement, and FNB held his shares and ultimately filed 
this interpleader action.
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The issues of this action were framed by the pleadings of 
Acceptance and Swartzbaugh. Acceptance pled that a committee 
of Redland shareholders had settled matters concerning 
Acceptance's claim against the stock; that under the settlement, 
Swartzbaugh was entitled to 7,095 shares and Acceptance was 
entitled to 13,301 shares; that Swartzbaugh was bound by that 
settlement; and that he had also settled all claims against 
Acceptance in separate litigation. Acceptance prayed that FNB 
be ordered to distribute the shares in accordance with agree
ments made by the other shareholders.  

Swartzbaugh's pleadings denied that any settlement binding 
upon him had been made and requested that the 20,396.82 shares 
be ordered distributed to him. He also filed a cross-petition seek
ing damages from Acceptance for converting his shares by its 
claim against them. He alleged that under the Escrow Agreement, 
Acceptance was required to assert any claim to the escrowed 
stock on or before June 30, 1996; that it did not assert a claim 
until July 5, 1996; and that this untimely assertion was wrongful, 
was without just cause, and caused FNB not to deliver his stock.  
He alleged that Acceptance's assertion and its claimed posses
sory right constituted a conversion of the shares by Acceptance, 
"depriving [him] of his possessory right to exercise all elements 
of ownership over said shares"; that he had demanded that FNB 
deliver possession of the shares; and that Acceptance had 
demanded that they not be delivered. He claimed. damages equal 
to the difference between the value of the shares at the time their 
possession should have been delivered to him and their fair mar
ket value on the day their possession is actually delivered to him, 
"plus the value of [his] loss of use of the shares." He alleged that 
he was required to expend costs and attorney fees in the action 
and prayed to be awarded damages and attorney fees, but he did 
not allege any additional facts to justify the allowance of the 
attorney fees. In reply to Swartzbaugh's pleading, Acceptance 
pled a list of conclusions: consent, accord and satisfaction, com
promise and settlement, waiver, and estoppel.  

Acceptance filed a motion for summary judgment, and 
Swartzbaugh filed a motion for partial summary judgment; the 
trial court granted Swartzbaugh's motion and determined that 
the 20,396.82 escrowed shares should have been delivered to



12 NEBRASKA APPELLATE REPORTS

him. It denied Acceptance's motion for summary judgment that 
asked for an order directing delivery of the shares in accordance 
with the settlement agreement of the shareholder committee.  
There were several issues ruled upon by the trial court's grant of 
partial summary judgment to Swartzbaugh, but the issues 
related to Swartzbaugh's claim for damages and attorney fees 
remained. These issues were settled by a trial to the court.  

After a trial on the damage issues, the court awarded 
Swartzbaugh a judgment for the diminution in the value of the 
stock: It determined that the stock had a value on July 5, 1996, of 
$18.25 per share, and it awarded Swartzbaugh a judgment against 
Acceptance for the difference between that value and the value 
the stock would have on the day when it is actually delivered to 
Swartzbaugh, as determined by the closing price on the date of 
that delivery according to the Wall Street Journal. The court 
denied prejudgment interest, but it found that Acceptance's posi
tion in the lawsuit was wholly without merit and awarded 
Swartzbaugh $149,364 for attorney fees and $2,518.85 for costs.  

III. ASSIGNMENTS OF ERROR 
Acceptance alleges, reorganized and restated, that the trial 

court erred (1) in granting Swartzbaugh's motion for partial 
summary judgment and denying Acceptance's motion for sum
mary judgment, (2) in awarding Swartzbaugh damages on the 
theory of conversion, and (3) in awarding Swartzbaugh attorney 
fees and costs under § 25-824. Acceptance raises more than one 
issue under each alleged error, and Swartzbaugh supported the 
trial court's action under more than one theory. On his cross
appeal, Swartzbaugh alleges that the trial court erred in refusing 
to award him damages for his loss of the use of the stock in addi
tion to the other damages it did award him.  

The issues of this appeal can be most efficiently considered by 
dividing them into four areas: One, was Swartzbaugh entitled to 
have the 20,396.82 shares of Acceptance stock distributed to him 
under the Escrow Agreement because Acceptance did not make a 
timely claim for damages; two, if Swartzbaugh had such an enti
tlement, did he lose it by settlement or waiver in a separate action; 
three, if Swartzbaugh was entitled to have the stock distributed to 
him, can he recover the stock, damages for its conversion plus
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interest, and damages for the loss of its use; and, four, was an 
award of attorney fees and costs under § 25-824 proper? 

IV. ANALYSIS 

1. SWARTZBAUGH'S RIGHT TO POSSESSION OF STOCK 

(a) Standard of Review 
[1,2] The trial court settled the issue of Swartzbaugh's right to 

the 20,396.82 shares by ruling on motions for summary judgment.  
Therefore, our standard of review on that issue is that which 
applies to the review of grants and denials of summary judgment.  
Summary judgment is proper when the pleadings and the evi
dence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Bennett v. Labenz, 265 Neb.  
750, 659 N.W.2d 339 (2003). In appellate review of a summary 
judgment, the court views the evidence in a light most favorable 
to the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

A question of law raised in the course of consideration of a 
motion for summary judgment, as with any question of law, 
must be decided by the appellate court without reference to the 
decision of the trial court. See Essen v. Gilmore, 259 Neb. 55, 
607 N.W.2d 829 (2000).  

(b) Escrow Agreement 
Section 10.3 of article X of the Exchange Agreement provided 

for the establishment of the escrow account of Acceptance shares 
to be withheld from distribution, "against which Acceptance may 
assert claims for indemnification under the provisions of this 
Agreement and the Escrow Agreement." On July 19, 1993, FNB, 
Acceptance, and the Redland shareholders acting through their 
authorized representative, John P. Nelson, entered into the Escrow 
Agreement. This agreement specified the procedure Acceptance 
was to follow in making a claim against the escrowed shares, and 
it provided in significant part: 

The Escrow Agent will, on June 30, 1996, distribute the 
Escrowed Shares to the Shareholders . . . unless, on or
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before that date, Acceptance notifies Redland and the 
Shareholders, and [FNB,] in writing of any claims it asserts 
against the Escrowed Shares as permitted by Article X of 
the Exchange Agreement.  

Article X of the Exchange Agreement was a complicated piece 
of legal draftsmanship. Basically, it provided that claims by 
Acceptance under several paragraphs of the Exchange Agreement 
would survive closing until the expiration of any applicable limi
tation period, but not beyond June 30, 1996. It also provided that 
certain claims, such as fraud, would survive "until the expiration 
of any applicable limitations period." It further stated that Redland 
shareholders shall indemnify Acceptance from all damages, but 
only to the extent of the value of the shares held in escrow. It pro
vided that "the difference between Pro Forma Book Value (as 
defined in Section 3.8 [of article III of the Exchange Agreement]) 
and $6.5 million shall constitute a deductible . . . against the 
aggregate Damages claims for which the Redland Shareholders 
shall be liable." The share exchange occurred on July 19, 1993.  

The Escrow Agreement also set forth the nature of the 
required written notice: 

If and when Acceptance shall claim entitlement to some or 
all of the Escrowed Shares ... Acceptance shall send writ
ten notice of the same to the Escrow Agent and the 
Shareholders. Such notice of claim will set forth (i) the 
nature of the claim, (ii) the amount of the claim, (iii) the 
facts and circumstances upon which the claim is based, and 
(iv) such other information as may be appropriate to an 
understanding of the nature and amount of the claim 
asserted by Acceptance.  

The Escrow Agreement further provided that if Acceptance 
made a claim against the escrowed shares, FNB, as the escrow 
agent, would release the shares claimed within 15 days of receipt 
of the claim unless Nelson, the shareholders' authorized repre
sentative, objected to the claim in writing before the expiration 
of those 15 days.  

The Escrow Agreement stated that in the event that Nelson 
objected, 

Acceptance and the Authorized Representative shall use 
their best efforts to resolve all disputes involving any claims
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asserted by Acceptance against the Escrowed Shares. If 
such disputes are resolved by agreement, Acceptance and 
Authorized Representative will advise the Escrow Agent in 
writing and provide written instructions regarding distribu
tion of the Escrowed Shares.  

If any dispute were not settled by June 30, 1996, such dispute 
would be submitted to arbitration.  

(c) Notice of Claim by Acceptance 
The Exchange Agreement effectively stated that the book 

value of the Redland stock was $6.5 million or greater and that 
the stock held in escrow was intended to secure the Redland 
sellers' warranty to that effect. The value of the 240,000 shares 
of stock held in escrow was thought by Acceptance to be $3 mil
lion, which thus would secure the warranties of the Redland 
shareholders in the amount of $3 million, the amount by which 
Acceptance felt the book value of Redland might be overstated.  
Acceptance maintains that by May 31, 1996, it had information 
showing that the book value, due to understated losses before 
December 31, 1992, might be understated by more than $3 mil
lion. Acceptance admitted that it did not make a written claim 
before June 30, 1996, as required by the Escrow Agreement, but 
before that date, Acceptance had told Nelson, the Redland 
shareholders' authorized representative, that it would make a 
claim in excess of $3 million against the 240,000 escrowed 
shares due to "loss development" and that a trust officer of FNB 
had been notified.  

The evidence shows that on July 5, 1996, Acceptance's gen
eral counsel sent FNB a letter stating that Acceptance was mak
ing a claim for the 240,000 shares of stock held in escrow under 
article X of the Exchange Agreement and that copies of the let
ter were sent to the chairman of Acceptance and to Nelson. The 
letter claimed that its effective date was June 30. On July 9, a 
more formal notice was given to FNB by a letter from a lawyer 
representing Acceptance.  

The first question is whether by failing to present its claim by 
June 30, 1996, Acceptance lost its right to present the claim under 
the Escrow Agreement. Acceptance argues that the notice was 
adequate because FNB and Nelson knew of its claim before that
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date. Acceptance does not support that assertion with argument or 
authority, and we do not hesitate to reject it without explanation 
or authority, because such notice clearly did not comply with the 
Escrow Agreement and could not reasonably have been expected 
to accomplish what the agreement clearly required.  

Acceptance argues that notice on July 5, 1996, was timely 
because the agreements did not provide that time was of the 
essence. It cites Dowd Grain Co., Inc. v. Pflug, 193 Neb. 483, 
227 N.W.2d 610 (1975), and other cases for the proposition that 
time is not of the essence unless the instrument so provides and 
Pettit v. Paxton, 255 Neb. 279, 583 N.W.2d 604 (1998), for the 
proposition that time is not made of the essence merely because 
a date for some action is specified.  

Relying upon Frenzen v. Taylor, 232 Neb. 41, 439 N.W.2d 
473 (1989), the Pettit court held that a real estate contract which 
provided for a specific closing date required closing within a 
reasonable time after that date unless the contract provided that 
time was of the essence. The Frenzen case and the authority 
cited and discussed therein are concerned with provisions for a 
closing date in contracts for the sale of realty. Swartzbaugh's 
counsel points out that the Escrow Agreement provided that 
FNB would distribute the shares "unless" Acceptance gave 
notice before June 30, 1996, and cites cases holding that the use 
of the word "unless" creates a condition. Swartzbaugh's counsel 
cites Long v. Magnolia Petroleum Co., 166 Neb. 410, 89 N.W.2d 
245 (1958) (drill-or-pay oil leases containing provision that 
without drilling, lease would terminate unless certain delayed 
rents were paid by certain day, created condition that payment 
before required day was necessary to prevent termination) and 
Wolf v. Tastee Freez Corp., 172 Neb. 430, 109 N.W.2d 733 
(1961) (lease extension notice that was served 1 day late under 
lease was held ineffective).  

[3] Swartzbaugh's counsel also cites Harmon Cable 
Communications v. Scope Cable Television, 237 Neb. 871, 881, 
468 N.W.2d 350, 358 (1991), where a provision in a sales agree
ment that the purchaser "'shall assert any claim or claims for 
indemnification'" (emphasis omitted) against the seller by giving 
notice within 30 days of discovery, but not later than 18 months 
from closing, was held on a summary judgment to be a promise
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and not a condition. The Harmon Cable Communications court 
made that conclusion in the absence of any language indicating a 
condition. Swartzbaugh's counsel relies upon the Harmon Cable 
Communications court's statement: 

Whether contractual language is deemed conditional or 
promissory generally depends upon the intention of the 
parties. [Citations omitted.] Where the intent of the parties 
is not clear, the disputed language is generally deemed to 
be promissory rather than conditional. [Citations omitted.] 
Terms such as "if," "provided that," "when," "after," "as 
soon as," "subject to," "on condition that," or some similar 
phrase are evidence that performance of a contractual pro
vision is a condition.  

237 Neb. at 883, 468 N.W.2d at 359.  
We agree that as used in the Escrow Agreement, the word 

"unless" clearly establishes a condition. We also point out that a 
close reading of the terms of article X of the Exchange Agreement 
shows that for the most part, Acceptance's claims for breach 
(unlike any claims for fraud) were not permitted to survive 
beyond the date of the exchange, which was July 19, 1993, unless 
made by June 30, 1996. This is a further clear indication that the 
parties did intend claims not disclosed as provided in the Escrow 
Agreement to have been lost and that therefore, there was no need 
for FNB to hold the stock beyond that date.  

Swartzbaugh also argues that the particular claim put forth in 
the belated notice was not based upon grounds recognized in the 
Escrow Agreement. We decline to consider that issue, because it 
is unnecessary to the resolution of this appeal. See Kelly v. Kelly, 
246 Neb. 55, 516 N.W.2d 612 (1994) (appellate court is not obli
gated to engage in analysis which is not needed to adjudicate 
case and controversy before it).  

We therefore conclude that by failing to make its claim in the 
manner provided in the Escrow Agreement, Acceptance lost its 
right to advance that claim.  

(d) Whether Swartzbaugh Lost His Right to Possession by 
Shareholder Committee's Settlement With Acceptance 

Acceptance claims that Swartzbaugh lost his right to the shares 
by an agreement made by others. Acceptance argues that the
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settlement between it and all the Redland shareholders except 
Swartzbaugh was made by a shareholder committee that suc
ceeded Nelson as the authorized representative of all the Redland 
shareholders and was therefore binding upon Swartzbaugh. The 
evidence is clear that Swartzbaugh participated in settlement 
negotiations and that all of the Redland shareholders except 
Swartzbaugh settled with Acceptance. It is also clear that 
Swartzbaugh personally never agreed to accept the terms of the 
final settlement. The issue is whether he is bound by an agreement 
made by a committee allegedly selected by the shareholders.  

Some background will be helpful. Section 7.9 of article VII of 
the Exchange Agreement provided that the Redland shareholders 
appointed Nelson as their attorney in fact "to execute and deliver 
on behalf of [each] Redland Shareholder [who signed the 
Exchange Agreement] such additional agreements (including, 
without limitation, the Escrow Agreement), certificates or other 
documents [as were] required in connection with the Exchange 
or the Closing thereof." The Escrow Agreement similarly 
appointed Nelson as the authorized representative of Redland 
shareholders and provided that if "he is unwilling or unable to 
serve, a successor Authorized Representative shall be appointed 
by a vote of the holders of a majority of the Acceptance Common 
Stock held [in escrow]." 

Nelson was an officer of Acceptance and had more shares 
held in escrow than did Swartzbaugh, and therefore, Nelson had 
a serious conflict in settling the dispute and resigned as autho
rized representative on July 22, 1996. On that day, the share
holders met. The minutes of that meeting show that 9 of the 26 
Redland shareholders were present. Swartzbaugh and Nelson 
are shown present, but Nelson left before the shareholders took 
action. The minutes reflect that it was decided that a committee 
would represent the shareholders; that it would consist of five 
persons, including Swartzbaugh; that it "would have the author
ity to act on behalf of all of the shareholders in this matter[;] and 
that [it would] report the results of [its] efforts in a reasonable 
and timely ma[nn]er to all other shareholders." We will continue 
to refer to the five selected shareholders as "the shareholder 
committee." The July 24 minutes of that committee include the 
statement: "The committee decided that Rick Gibson and Joe
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Smith would act as Co-Chairs of the committee. It was unani
mously agreed by the committee that each member of the com
mittee would have one vote and [that] a simple majority would 
prevail." Later, when the chairman of Acceptance questioned the 
shareholder committee's authority, the response of an attorney 
representing the shareholder committee summarized the forego
ing activity but did not assert that this activity did or did not give 
the committee authority.  

Over a period of time, the shareholder committee hired 
accountants and the aforementioned lawyer to assess the share
holders' position and negotiated with Acceptance to settle the 
dispute. Offers and counteroffers were made, and Swartzbaugh 
participated in them, voting in favor of some and against some.  
No final settlement was reached between the shareholder com
mittee and Acceptance until Acceptance made a counteroffer 
(subject to the approval of its board of directors); the share
holder committee voted on March 10, 1997, to accept the coun
teroffer, with Swartzbaugh abstaining. All of the shareholders 
then met and ratified the shareholder committee's action, while 
Swartzbaugh again abstained. On March 14, Swartzbaugh's per
sonal lawyer wrote to the lawyer representing the shareholders 
for an explanation of the effect of the settlement and the 
expected steps to complete it. Acceptance's board of directors 
refused to approve this settlement.  

Further negotiations were had, and on June 30, 1997, the 
shareholder committee, voting four to one, accepted the terms 
that were finally agreed upon. Swartzbaugh did not agree to the 
terms of this settlement.  

Under date of August 22, 1997, Acceptance and the Redland 
shareholders purportedly signed, through the shareholder com
mittee, a "Settlement Agreement" that provided for a pro rata dis
tribution of the shares in escrow, part to Acceptance and part to 
the 26 shareholders. The agreement provided that Swartzbaugh's 
prorated share was 7,095 shares. The settlement agreement was 
signed by four members of the shareholder committee, but not by 
Swartzbaugh. A "Receipt and Mutual Release" was also signed 
by each of the 26 shareholders, except Swartzbaugh, and by 
Acceptance. Each release provided that as regarded the disagree
ment over Acceptance's claim, the authority of the shareholder
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committee to settle was recognized, and that Acceptance and the 
shareholder each granted a broad release to the other.  
Swartzbaugh did not sign a release, and his shares are still held 
in escrow. Acceptance argues that the settlement is binding on 
Swartzbaugh because the shareholder committee had apparent 
and express authority to represent Swartzbaugh in the settlement.  

The principal basis for the claim that the committee had 
express or actual authority to settle was that the committee was 
Nelson's successor. Acceptance argues that the Exchange 
Agreement and the Escrow Agreement appointed Nelson as the 
Redland shareholders' attorney in fact and authorized repre
sentative and that as his successor under such agreements, the 
shareholder committee acceded to his power. The Exchange 
Agreement provided: 

Each [shareholder who signs the Exchange Agreement] 
appoints . .. Nelson, as attorney-in-fact . .. to agree to and 
execute on behalf of such Redland Shareholder amendments 
to this Agreement and to execute and deliver on behalf of 
[him or her] such additional agreements (including, without 
limitation, the Escrow Agreement), certificates or other doc
uments [as are] required in connection with the Exchange or 
the Closing thereof.  

Several provisions of the Escrow Agreement touched on 
Nelson's power to negotiate. Paragraph 3 provided that FNB, as 
the escrow agent, would distribute the shares on June 30, 1996, 
unless Acceptance notified Redland, Redland's shareholders, and 
FNB of a claim under article X of the Exchange Agreement.  
Subparagraphs 4(a) and (b) provided for the form of Acceptance's 
claim, for notice, and for partial distribution of the shares if the 
claim were for less than the agreed-upon value of the shares.  
Subparagraph 4(c) provided: 

Acceptance and the Authorized Representative shall use 
their best efforts to resolve all disputes involving any claims 
asserted by Acceptance against the Escrowed Shares. If 
such disputes are resolved by agreement, Acceptance and 
the Authorized Representative will advise the Escrow 
Agent in writing and provide written instructions regarding 
distribution of the Escrowed Shares. If such disputes are not 
resolved by agreement of Acceptance and the Authorized
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Representative by June 30, 1996, then the matter of such 
dispute shall be submitted to arbitration as provided for in 
Section 5 [of the Escrow Agreement].  

The Escrow Agreement also contained the following 
definitions: 

15. Authorized Representative. The authorized repre
sentative is . . . Nelson. If, prior to the termination of the 
escrow established by this Agreement, he is unwilling or 
unable to serve, a successor Authorized Representative 
shall be appointed by a vote of the holders of a majority of 
the Acceptance Common Stock held on the Effective Date 
of this Agreement as reflected in Schedule A.  

16. Termination. This Agreement shall terminate upon 
the distribution by the Escrow Agent of all of the Escrowed 
Shares.  

Without dispute, Nelson resigned as authorized representative 
on July 22, 1996. Acceptance argues that under the provisions 
quoted above, Nelson had the authority to settle disputes regard
ing its claim and that as his successor, the shareholder commit
tee obtained the same power to settle as Nelson had before he 
resigned. We agree that subparagraph 4(c) of the Escrow 
Agreement gave Nelson authority to settle disputes concerning 
Acceptance's claim, but that authority was not unlimited with 
respect to time. That subparagraph specifically provided that if 
the dispute were not settled by June 30, the matter would be sub
mitted to arbitration; and the next subparagraph provided for 
FNB to distribute the shares based on the findings of the arbi
trator or arbitrators. Paragraph 5 of the Escrow Agreement had 
elaborate provisions for the selection of one arbitrator, if 
Acceptance and the authorized representative agreed, and for 
the selection of two arbitrators, one by Acceptance and one by 
the authorized representative, which two arbitrators were to 
appoint a third, if Acceptance and the authorized representative 
could not agree.  

While the Escrow Agreement thus provided for an autho
rized representative until the escrowed shares were distributed, 
at best the agreement gave that representative authority until 
June 30, 1996, to settle any dispute with Acceptance. Nelson 
had authority to agree to amend the Escrow Agreement, but he
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did not do so. We find no mention of arbitration by either party, 
but we cannot see how the failure to arbitrate would prolong the 
authority of Nelson or the shareholder committee to negotiate a 
settlement with Acceptance.  

We realize that aside from the provisions of the Escrow 
Agreement, the shareholders could have separately agreed to 
select a committee to represent them in negotiations and to bind 
them with a settlement they might have negotiated. The minutes 
from the July 22, 1996, meeting show that only eight of the 
shareholders, who together owned 31,957.36 escrowed shares, 
were present at the meeting when they agreed to "select a com
mittee to conduct the evaluation process" and selected the mem
bers thereof. The minutes further stated, "It was decided that 
this committee would have the authority to act on behalf of all 
of the shareholders in this matter and that [it] will report the 
results of [its] efforts in a reasonable and timely ma[nn]er to all 
shareholders." This is at most the assumption of such authority 
by those present. These minutes state that all shareholders were 
welcome to attend committee meetings. The minutes of the 
meeting of July 24 show that "[i]t was unanimously agreed by 
the committee that each member of the committee would have 
one vote and [that] a simple majority would prevail." Another 
committee meeting was set for approximately 2 weeks later. The 
record shows that copies of these minutes were mailed to the 
holders of all the escrowed shares.  

[4] An undated notice was sent to all the shareholders, telling 
them that the "Escrow Committee" had been negotiating and 
that it would like to hold a shareholders' meeting at a stated time 
and place. The notice asked shareholders who would be unable 
to attend to sign a power of attorney that gave the escrow com
mittee broad power to represent them, including the power to 
settle. These documents were returned by twelve of the share
holders. The documents clearly gave the committee authority to 
settle on behalf of those who signed them, but we can see no 
basis for concluding that all holders of the escrowed shares gave 
such authority. There is no showing that Swartzbaugh signed 
such an authorization. We think the applicable rule is: 
"Authority to compromise or settle must rest upon a special 
power creating it, which the principal has given or is estopped to
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deny, or upon a general managing agency broad enough to 
embrace it." 2A C.J.S. Agency § 233 at 934 (1972).  

[5] The correct characterization of the situation of the parties 
in this case at the time of the closing is that a controversy existed 
between Acceptance on one side and numerous former Redland 
shareholders on the other. A dispute arising with one party on 
one side and multiple parties on the other is not a unique situa
tion. Absent a binding agreement, in such a situation, each of the 
several parties with similar or identical interests can participate 
in settlement negotiations, or part of such negotiations, as the 
party chooses, without being bound by any settlement the major
ity might make. We can find nothing in the proceedings of the 
shareholders or the shareholder committee they selected which 
bound any of the shareholders to accept a settlement, except the 
powers of attorney signed by some of the shareholders, which 
gave the shareholder committee power to settle on their behalf.  
We believe the applicable rule to be: "Several principals may be 
bound by the acts and representations of a common agent, but it 
must appear that authority was given by all the alleged princi
pals, and an agent cannot bind one principal in the separate busi
ness of another." Id., § 245 at 953. There is no evidence that 
Swartzbaugh agreed to be bound by a settlement made by the 
shareholder committee.  

Acceptance argues that the shareholder committee had the 
apparent authority to settle. Acceptance recognizes, citing 
Landmark Enterprises v. MI. Harrisburg Assocs., 250 Neb. 882, 
554 N.W.2d 119 (1996), that for the committee to have acquired 
this apparent authority as to Swartzbaugh, the communication 
leading Acceptance to believe that the committee had such author
ity must have come from Swartzbaugh. Acceptance argues that by 
participating in the negotiations, Swartzbaugh gave the committee 
the apparent authority to settle the dispute. However, the record 
established without dispute that before the settlement between the 
shareholder committee and Acceptance, Acceptance was clearly 
advised that Swartzbaugh would not agree to the settlement.  

[6,7] Swartzbaugh cites Scottsbluff Nat. Bank v. Blue J Feeds, 
Inc., 156 Neb. 65, 83, 54 N.W.2d 392, 403 (1952), for the propo
sition that a principal is not estopped to deny the agent's author
ity to perform a particular act, on the ground that it was within
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the agent's apparent authority, "'unless the authority to perform 
it was apparent to the person dealing with the agent, and by him 
relied on.'" He argues that the evidence shows that Acceptance 
did not rely upon his action with the shareholder committee. We 
find no further express statement in a Nebraska case that recog
nizes the rule that a person relying upon apparent authority must 
prove reliance. That notion seems inherent in such statements as 
"Apparent or ostensible authority 'may be conferred if the 
alleged principal affirmatively, intentionally, or by lack of ordi
nary care causes third persons to act upon the apparent author
ity,'" Double K, Inc. v. Scottsdale Ins. Co., 245 Neb. 712, 719, 
515 N.W.2d 416, 421 (1994). It would be difficult to see how 
someone can act upon appearances without relying upon them, 
and 2A C.J.S., supra, § 162 states that reliance upon the appar
ent authority is necessary. Restatement (Second) of Agency § 27 
at 103 (1958) states in part: 

[A]pparent authority to do an act is created as to a third 
person by written or spoken words or any other conduct of 
the principal which, reasonably interpreted, causes the 
third person to believe that the principal consents to have 
the act done on his behalf by the person purporting to act 
for him.  

It is difficult to see how a person can claim apparent authority 
when he or she does not believe that the authority was granted 
and nevertheless relies upon that authority.  

The record in this case rather clearly shows that Acceptance 
was not relying upon the shareholder committee's having 
authority to settle. The evidence shows that one of the condi
tions Acceptance required as part of the settlement, both for an 
earlier settlement its board had rejected and for the one that was 
ultimately signed, was that each shareholder with shares in 
escrow sign a release. The documents used to accomplish the 
final settlement embodied an agreement between Acceptance 
and the shareholder committee, but a release was executed by 
every shareholder except Swartzbaugh. Furthermore, on 
February 28, 1997, a lawyer representing the shareholder com
mittee wrote a letter to the lawyer representing Acceptance in 
answer to a question concerning the shareholder committee's 
authority. That letter reviewed the history of the appointment of
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the shareholder committee and some of the committee's initial 
actions. It is clear that Acceptance was relying upon its knowl
edge of the shareholder committee's actual authority, not upon 
any apparent authority.  

(e) Effect of 1997 Settlement of Other Actions 
Swartzbaugh had started a lawsuit in federal court against 

Nelson and others regarding matters related to Redland, and on 
March 27, 1997, that lawsuit was settled by a release agreement 
between a group of entities associated with Swartzbaugh and a 
group of entities associated with Nelson. The release provided 
that Swartzbaugh was a member of the Swartzbaugh group and 
that Acceptance was a member of the Nelson group. Under the 
release, the Nelson group released all claims its members had 
against the members of the Swartzbaugh group and the 
Swartzbaugh group released all claims its members had against 
the members of the Nelson group. The release encompassed all 
claims either known or unknown, except as provided in the 
release's section 5. Section 5 provided that the release did not 

pertain to, and d[id] not discharge[,] any person or entity 
from any liability, action, cause of action, or claim of 
any kind and nature sounding in negligence or any non
intentional tort theory, in any way arising out of, resulting 
from, or pertaining to claims that Swartzbaugh may have to 
the shares of common stock of Acceptance . . . which were 
escrowed pursuant to Section 2.2 of [article II of] the 
[Exchange] Agreement, as amended, and which ha[ve] com
monly been referred to by [both groups] as ... the "basket" 
and/or "bucket" issue, with any such liability, claims, or 
causes of action being limited to the fair market value of the 
escrowed shares of stock held in Swartzbaugh's name, 
which [are] 20,396.82 shares. Likewise, THE NELSON 
GROUP reserve[d] its rights to assert any claims or coun
terclaims sounding in negligence or any non-intentional tort 
theory, and any affirmative defenses it may have against 
THE SWARTZBAUGH GROUP.  

Acceptance argues that the release "did not preserve 
[Swartzbaugh's right to assert] contractual claims or defenses 
of the nature raised by [him] in this proceeding with respect to
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the escrowed shares." Brief for appellant at 29. Swartzbaugh 
argues that the release excluded claims "'sounding in negli
gence or any non-intentional tort theory, in any way arising out 
of, resulting from, or pertaining to claims that Swartzbaugh 
may have to the shares of common stock of Acceptance . . .  
which were escrowed,'" making the release ineffective as to his 
claim to the Acceptance shares in escrow. Brief for appellee 
Swartzbaugh at 31.  

[8,9] Clearly, Swartzbaugh's claim to the shares in escrow is 
not an intentional tort claim. See, Kawaauhau v. Geiger, 523 U.S.  
57, 118 S. Ct. 974, 140 L. Ed. 2d 90 (1998) (intentional torts gen
erally require that actor intend consequences of act, not simply act 
itself); Voyles v. Sandia Mortg. Corp., 311 Ill. App. 3d 649, 724 
N.E.2d 1276, 244 Ill. Dec. 192 (2000) (intentional tort evinces 
desire to cause consequences or evinces at least substantially cer
tain belief that consequences will result). Therefore, we agree that 
the release does not apply to or extinguish Swartzbaugh's claim to 
the shares held in escrow, whether his claim is deemed a tort 
claim or a contract claim.  

We therefore conclude that the trial court was correct in deter
mining that Swartzbaugh was entitled to the 20,396.82 shares of 
his Acceptance stock which FNB is holding in escrow.  

2. SWARTZBAUGH'S CLAIM FOR CONVERSION 

[10,11] Conversion is an action at law. See Alter v. Bank of 
Stockham, 51 Neb. 797, 71 N.W. 715 (1897). In the instant case, 
the factual issues concerning conversion were tried to the court.  
In a bench trial of a law action, a trial court's factual findings 
have the effect of a verdict and will not be set aside unless clearly 
erroneous. In re Estate of Craven, 265 Neb. 41, 654 N.W.2d 196 
(2002). However, on a question of law, an appellate court is obli
gated to reach a conclusion independent of the determination 
reached by the court below. In re Interest of Anthony R. et al., 
264 Neb. 699, 651 N.W.2d 231 (2002).  

Acceptance argues that Swartzbaugh did not and could not 
prove the elements of conversion. It argues that by the Escrow 
Agreement, Swartzbaugh agreed that FNB could hold the stock 
until any disagreement over the shares was resolved; that the 
Escrow Agreement provides that Acceptance could assert a claim
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over the stock; that under the Escrow Agreement, Swartzbaugh 
was not entitled to immediate possession of the stock; and that 
Acceptance did not exercise dominion over the stock.  
Swartzbaugh asserts that the conversion was accomplished on 
July 5, 1996, by the backdated claim, which was the only basis 
upon which FNB withheld distribution of the stock to him when 
he had the right to possession.  

The evidence shows that prior to June 30, 1996, Acceptance 
had communicated to Nelson, then the authorized representa
tive of the Redland shareholders, that it would make a claim 
against the escrowed shares; Nelson did not, however, acknowl
edge having received a formal written notice by that date as 
required by the Escrow Agreement. The evidence shows that on 
July 5, Acceptance gave written notice of a claim through its 
general counsel. That written notice states in substance that 
Acceptance had asserted a claim against the shares held in 
escrow as authorized under article X of the Exchange 
Agreement. In that notice, Acceptance does not assert owner
ship of the escrowed shares or any part thereof. The Escrow 
Agreement provided that while the shares were held in escrow, 
the Redland shareholders were entitled to vote the shares and to 
receive the dividends payable from them. Acceptance did not 
demand or request that FNB distribute the shares to it, nor did 
it seek to interfere with the shareholders' voting or dividend 
rights; it merely asserted that it had made a claim of an unspec
ified amount against those shares. Later claims make clear that 
Acceptance maintains that the value of its claim exceeds the 
value of the escrowed shares, but the July 5 notice did not. The 
evidence shows that prior to June 30, the bank officer in charge 
of the escrow was aware of an impending claim, and that after 
the July 5 claim, FNB received numerous communications 
from attorneys in regard to Acceptance's claims and the 
Redland shareholders' position, including demands that FNB 
deliver the shares out of escrow. FNB, as the escrow agent, 
found itself in a position where there were conflicting claims 
and, upon the advice of counsel, did not distribute the shares.  
The Escrow Agreement provided that in the event of a dispute, 
the escrow agent could simply keep the shares, and that its only 
duty was "safekeeping" of the shares.
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While the gist of Acceptance's July 5, 1996, written notice 
was that due to its losses, it was entitled to have all of the shares 
distributed out of escrow to it, it never claimed to own the shares.  
The interest it claimed was in the nature of security for damages 
it suffered under the Exchange Agreement. After exhaustive 
research, we have found no cases where the assertion of a secu
rity claim against the property of another in the possession of a 
third party for safekeeping has been considered a conversion of 
that property.  

[12] Swartzbaugh relies upon verbatim quotes from cases 
where the facts are quite different from those at hand. He cites 
the rule that "[tiortious conversion is any distinct act of domin
ion wrongfully asserted over another's property in denial of or 
inconsistent with that person's rights," Baye v. Airlite Plastics 
Co., 260 Neb. 385, 393, 618 N.W.2d 145, 152 (2000), and he 
cites Zimmerman v. FirsTier Bank, 255 Neb. 410, 418, 585 
N.W.2d 445, 451-52 (1998), for the proposition that "[t]he plain
tiff must establish a right to immediate possession of the property 
at the time of the alleged conversion. . . . In other words, 'the 
essence of conversion is not acquisition by the wrongdoer, but 
the act of depriving the owner wrongfully of the property'" (cita
tions omitted). He also cites the old case Indiana Harbor Belt R.  
Co. v. Alprin, 139 Neb. 14, 296 N.W. 158 (1941). The claims for 
conversion in all of these cases involved situations where the 
alleged converter was the party in possession of the contested 
property, and consequently, these cases do not throw much light 
on the issues of the instant case.  

[13] The rule cited from Baye has meaning only if the meaning 
of "dominion" is established. In Zimmerman, an act of transfer 
was held to be an act of dominion inconsistent with the true 
owner's rights sufficient to support a claim of conversion. In the 
instant case, Acceptance did not attempt to transfer the stock.  
Dominion means "1. Control; possession, <dominion over the 
car>. 2. Sovereignty <dominion over the nation>." Black's Law 
Dictionary 502 (7th ed. 1999). The definitions of dominion in 
Webster's Encyclopedic Unabridged Dictionary of the English 
Language 425 (1989) that might be applicable to the situation in 
this case are "1. the power or right of governing and controlling; 
sovereign authority. 2. rule; control; domination." When FNB had
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possession of the stock and that possession was not disputed by 
Acceptance, we have difficulty understanding how Acceptance 
can be said to have had dominion over that stock.  

[14,15] In Polley v. Shoemaker, 201 Neb. 91, 266 N.W.2d 222 
(1978), the defendants locked the plaintiffs out of a building 
which the plaintiffs had leased but which was unusable due to 
fire damage during a time when the plaintiffs technically had the 
right to possession of the building. The defendants notified the 
plaintiffs that they could remove their personal property at cer
tain times. The decision and rationale of the Polley court are 
instructive in the case at hand. The Polley court stated: 

The "tort of conversion has been confined to those major 
interferences with the chattel, or with the plaintiff's rights 
in it, which are so serious, and so important, as to justify 
the forced judicial sale to the defendant which is the dis
tinguishing feature of the action." [William L.] Prosser, 
[Handbook of the] Law of Torts [§ 15 at 80-81 (4th ed.  
1971)]. In Restatement [(Second) of] Torts [§ 222 A at] 
431 [(1965)], it is stated: "(1) Conversion is an intentional 
exercise of dominion or control over a chattel which so 
seriously interferes with the right of another to control it 
that the actor may justly be required to pay the other the 
full value of the chattel." Therefore it can be seen that not 
all exercise of dominion over or interferences with the use 
of chattels constitute conversion.  

201 Neb. at 95, 266 N.W.2d at 225.  
[16] The Polley court held that the trial court was correct in 

determining that there had been no conversion, notwithstanding 
the fact that the defendant had denied the plaintiffs some access 
and, hence, exercised some control over the property, withhold
ing from the plaintiffs some rights of ownership which they 
were technically entitled to have at any time. The Polley court 
held that a defendant's interference with a plaintiff's property 
that is an exercise of dominion or control but which does not 
seriously interfere with a plaintiff's right of control is not 
actionable as conversion.  

Swartzbaugh does not seek the damages usually allowable for 
conversion, that is, the forced sale of the converted property to the 
converter as of the date of the alleged conversion; rather, he seeks
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the inconsistent remedy of return of the property plus damages for 
the decrease in its value while the prolonged litigation ensued.  
(The evidence shows that the stock was listed on NASDAQ at 
$18.125 per share on July 5, 1996, then increased in value until 
September 23, 1997, but was worth only $4.6875 on July 11, 
2000.) Swartzbaugh does not allege, and the evidence does not 
show, that he wanted to sell the stock. We do not believe that the 
general statements cited by Swartzbaugh support a claim for con
version, at least not one where possession of the converted prop
erty and damages are sought. We therefore conclude that the trial 
court erred in awarding damages for conversion but was correct in 
refusing to award damages for loss of use.  

3. AWARD OF ATTORNEY FEES 

In his second amended cross-petition, Swartzbaugh alleged 
that he had been required to expend costs and attorney fees in 
the interpleader action and prayed for a judgment for the attor
ney fees fairly and reasonably expended in defense of his title to 
the escrowed shares. On the attorney fee issue, the court found 
that Acceptance's reliance on the late notice of a claim was 
without merit and that to allow Acceptance to take the position 
that it did would encourage others to force a lawful owner to 
compromise or negotiate its position. Therefore, "in equity and 
pursuant to [§] 25-824," it allowed Swartzbaugh $149,364 in 
costs and attorney fees.  

[17] In his operative pleading, Swartzbaugh did not allege 
grounds for an award of attorney fees under § 25-824.  
Swartzbaugh's counsel admits that "'[t]he general rule in 
Nebraska is that an attorney fee may be recovered only when 
authorized by statute, or when a recognized and accepted uni
form course of procedure allows recovery of an attorney fee.''" 
Brief for appellee Swartzbaugh at 40, quoting Rosse v. Rosse, 
244 Neb. 967, 510 N.W.2d 73 (1994). Swartzbaugh's counsel 
justifies the allowance upon the basis of § 25-824 and upon the 
rule recognized in Tetherow v. Wolfe, 223 Neb. 631, 392 
N.W.2d 374 (1986) (in negligence action, plaintiffs were 
allowed to recover attorney fees incurred in separate lawsuit in 
which they unsuccessfully sought to enforce contract negli
gently drawn by defendant). Very few if any of the fees in this
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case involved the action against FNB, and the holding in 
Tetherow does not apply.  

[18,19] In his operative pleading in support of an award of 
attorney fees, Swartzbaugh pled neither of the above-stated 
grounds cited by the trial court. Subdivision (2) of § 25-824 pro
vides that such an award can be made if the court determines 
that a claim or defense is frivolous or made in bad faith. The 
meaning of "frivolous" has been clearly defined by the Nebraska 
Supreme Court: 

For purposes of § 25-824, "frivolous" means an attempt 
to relitigate the same issues resolved in prior proceedings 
with the same parties, see Cedars Corp. v. Sun Valley Dev.  
Co., 253 Neb. 999, 573 N.W.2d 467 (1998), or a legal posi
tion wholly without merit, that is, without rational argu
ment based on law and evidence to support a litigant's 
position, see Foiles v. Midwest Street Rod Assn. of Omaha[, 
254 Neb. 552, 578 N.W.2d 418 (1998)]. Any doubt as to 
whether a legal position is frivolous should be resolved in 
favor of the party whose legal position is in question. Id.  

Schuelke v. Wilson, 255 Neb. 726, 737, 587 N.W.2d 369, 377 
(1998).  

Usually, one side of every litigated issue is without merit.  
However, under the quoted definition, it is rare that litigated 
issues without merit are also frivolous. In this case, the evidence 
shows that well-represented people with great economic interest 
saw fit to settle the claim that Swartzbaugh now argues was 
frivolous. In addition, the members of this court spent consider
able time and did considerable research to determine the valid
ity of Acceptance's claim. Acceptance's claim was without 
merit, but it was not frivolous. The trial court erred in allowing 
Swartzbaugh any attorney fees.  

V. CONCLUSION 
We therefore conclude that the trial court did not err in grant

ing Swartzbaugh's motion for partial summary judgment, deny
ing Acceptance's motion for summary judgment, and denying 
Swartzbaugh damages for loss of use. However, we conclude 
that it erred in finding that Acceptance converted Swartzbaugh's 
shares, in awarding him damages therefor, and in awarding him
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attorney fees and costs. Accordingly, we affirm the trial court's 
order directing FNB to distribute the 20,396.82 shares to 
Swartzbaugh and denying him damages for loss of use, but 
reverse the remainder of the trial court's order and remand the 
cause with directions to vacate the money judgment awarded to 
Swartzbaugh and dismiss his cross-petition for conversion.  
Taxable costs of this appeal and in the district court are ordered 
divided equally between Acceptance and Swartzbaugh.  

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

ANTON H. KONCABA, APPELLANT.  

674 N.W.2d 485 

Filed February 10, 2004. No. A-03-247.  

1. Criminal Law: Courts: Appeal and Error. Upon appeal from a county court in a 
criminal case, a district court acts as an intermediate appellate court, rather than as a 
trial court, and its review is limited to an examination of the county court record for 
error or abuse of discretion. Both a district court and a higher appellate court gener
ally review appeals from a county court for error appearing on the record.  

2. Motions to Suppress: Appeal and Error. In reviewing a trial court's ruling on a 
motion to suppress evidence, ultimate determinations of reasonable suspicion are 
reviewed de novo by an appellate court, while findings of historical fact are 
reviewed for clear error, giving due weight to the inferences drawn from those facts 
by the trial judge.  

3. Constitutional Law: Search and Seizure. In Nebraska, freedom from unreason
able searches and seizures is guaranteed by U.S. Const. amend. IV and Neb. Const.  
art. I, § 7.  

4. Constitutional Law: Search and Seizure: Evidence: Trial. Evidence obtained as 
the fruit of an illegal search or seizure, in violation of the Fourth Amendment to the 
U.S. Constitution and article I, § 7, of the Nebraska Constitution, is inadmissible in a 
state prosecution and must be excluded.  

Appeal from the District Court for Scotts Bluff County, ROBERT 

0. HIPPE, Judge, on appeal thereto from the County Court for 
Scotts Bluff County, JAMES L. MACKEN, Judge. Judgment of 
District Court affirmed.  

Bell Island, of Island, Huff & Nichols, P.C., L.L.O., for 
appellant.
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Jon Bruning, Attorney General, and Mark D. Raffety for 
appellee.  

SIEVERS, INBODY, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Anton H. Koncaba was convicted of driving under the influ
ence, second offense, in the county court for Scotts Bluff County, 
Nebraska, and sentenced to serve 90 days in jail. Koncaba 
appealed, and the Scotts Bluff County District Court affirmed. On 
further appeal to this court, Koncaba alleges that his conviction 
should have been reversed because evidence of his intoxication 
had been obtained as a result of an illegal search and seizure in 
connection with a vehicle check stop conducted by the Nebraska 
State Patrol. For the reasons set forth herein, we affirm.  

BACKGROUND 
On September 7, 2001, the State Patrol conducted a vehicle 

check stop on Scotts Bluff County Road 34 located north of 
McGrew, Nebraska, in Scotts Bluff County. The check stop had 
been planned by Sgt. James Brady on August 18. The "Selective 
Enforcement / Vehicle Check Form" prepared by Brady set forth 
the troop area ("E") and sergeant area ("1") where the stop was 
to take place; the badge numbers of the officers who were to per
form the stop ("283" and "300," identified by Brady as those of 
Troopers Jeff Wallace and Manuel Jimenez); the stop's date 
(Friday, September 7), start time (4 p.m.), end time (6 p.m.), and 
location ("N. McGrew"); the roadway type ("CR," identified by 
Brady as county road); and the stop's causative factor ("10-52," 
identified by Brady as a vehicle check). The form was initialed 
as approved by Brady on August 18. Brady testified that the pur
pose of the check stop was to check drivers for licensing and 
vehicles for registration and equipment violations. Brady testi
fied that the check stop plan was implemented according to the 
guidelines set forth in a written policy of the State Patrol, which 
guidelines specify how vehicle check stops are to be conducted.  
According to Brady, troopers have a limited amount of discre
tion in following the guidelines.
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On the day of the check stop, Wallace arrived at the check stop 
location shortly before 4 p.m.; however, Jimenez did not arrive 
until about 4:20 or 4:30 p.m., as he had misread his work sched
ule. Thereafter, the troopers immediately began to conduct the 
check stop by stopping all vehicles. Wallace worked the north
bound traffic, and Jimenez worked the southbound traffic.  

Koncaba was driving northbound on county Road 34 north of 
McGrew in a light-colored pickup truck when he approached the 
vehicle check stop. The record reflects that Koncaba passed 
Wallace's side of the check stop and that Wallace radioed Jimenez 
and told him that the light-colored pickup had passed him and that 
he had not checked it. Jimenez testified that he was standing in the 
middle of the road and had motioned with his hand for the pickup 
to stop, but that it continued to drive around him. Jimenez testified 
that he then turned around and yelled to Koncaba to stop, after 
which time Koncaba hit the brakes and stopped beside the road.  
Jimenez estimated that the pickup traveled between 5 and 15 feet 
before it stopped, and he testified that he had considered 
Koncaba's actions suspicious. Jimenez stated that he asked 
Koncaba (whom he had not yet identified) why he did not stop 
earlier and that Koncaba responded that he was not sure. Jimenez 
related that he proceeded to ask Koncaba for his driver's license, 
registration, and proof of insurance and then continued with a rou
tine vehicle check that revealed no violations. Jimenez described 
Koncaba as having been calm, but testified that he had observed 
that Koncaba's eyes were a "little on the glossy side" and also had 
detected an odor of alcohol about Koncaba. Jimenez testified that 
he inquired of Koncaba whether he had been drinking and that 
Koncaba responded that he had just had supper at a local eating 
establishment, which Jimenez interpreted at the time to mean that 
Koncaba had been drinking. Jimenez stated that he then asked 
Koncaba to take a seat in his patrol car and noted that Koncaba 
was not stable and did not walk in a direct path to the patrol car.  
Jimenez further testified that after Koncaba got in the patrol car, 
Jimenez again detected an odor of alcohol, and that he inquired of 
Koncaba whether he would be willing to take field sobriety tests 
and a preliminary breath test. Koncaba subsequently complied 
with Jimenez' tests, failing the horizontal gaze nystagmus test, the 
one-legged stand test, the walk-and-turn test, and the preliminary
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breath test. Jimenez then placed Koncaba under arrest, handcuffed 
him, and put him in the front seat of his patrol car.  

Jimenez stated that while he was conducting his routine 
inspection of Koncaba's pickup according to the purpose of the 
check stop, no vehicles were in line waiting, but that after he 
started his investigation of whether Koncaba had been driving 
under the influence of alcohol or other drugs (DUI), he waved a 
few vehicles through the check stop. Jimenez testified that he 
informed Wallace that Koncaba had failed the sobriety tests and 
that he was going to transport Koncaba to jail. Jimenez indicated 
that Wallace then told him that he had a couple of vehicles 
stopped and that when he was done checking them, he was going 
to terminate the check stop to ensure officer safety. Jimenez left 
the check stop between 5:15 and 6 p.m. At the Scotts Bluff 
County jail, an "Intoxilyzer" test was administered and showed 
that Koncaba's breath alcohol level was in excess of the legal 
limit of eight-hundredths of 1 gram per 210 liters of breath.  

On September 20, 2001, Koncaba was charged with driving 
under the influence of alcohol, third offense, pursuant to Neb.  
Rev. Stat. § 60-6,196(2)(c) (Supp. 2001), a Class W misdemeanor.  
On April 16, 2002, Koncaba filed a motion to suppress and 
alleged that his arrest was not based upon reasonable and articu
lable suspicion and therefore was a violation of his 4th and 14th 
Amendment rights under the U.S. Constitution and similar rights 
guaranteed by the Nebraska Constitution. Koncaba's motion was 
overruled by the Scotts Bluff County Court on June 11. The court 
found that the vehicle check stop was properly planned and set up, 
that Koncaba's failure to stop at Wallace's side of the check stop 
was a circumstance which warranted further investigation beyond 
the check stop routine, and that there was a sufficient amount of 
evidence to allow the arrest of Koncaba for DUI. Trial was held 
July 10, the charge was reduced to second offense, and Koncaba 
was found guilty and sentenced to 90 days in jail. Thereafter, 
Koncaba's conviction and sentence were affirmed by the Scotts 
Bluff County District Court. Koncaba timely filed this appeal.  

ASSIGNMENT OF ERROR 
On appeal, Koncaba contends that the district court erred in 

failing to find that Koncaba's constitutional rights were violated



12 NEBRASKA APPELLATE REPORTS

when the State Patrol failed to follow the established check stop 
plan.  

STANDARD OF REVIEW 
[1] Upon appeal from a county court in a criminal case, a dis

trict court acts as an intermediate appellate court, rather than as a 
trial court, and its review is limited to an examination of the 
county court record for error or abuse of discretion. Both a district 
court and a higher appellate court generally review appeals from 
a county court for error appearing on the record. State v. Miller, 
11 Neb. App. 404, 651 N.W.2d 594 (2002); State v. Cardona, 10 
Neb. App. 815, 639 N.W.2d 653 (2002).  

[2] In reviewing a trial court's ruling on a motion to suppress 
evidence, ultimate determinations of reasonable suspicion are 
reviewed de novo by an appellate court, while findings of histor
ical fact are reviewed for clear error, giving due weight to the 
inferences drawn from those facts by the trial judge. State v.  
Kelley, 265 Neb. 563,658 N.W.2d 279 (2003). See, also, Ornelas 
v. United States, 517 U.S. 690, 116 S. Ct. 1657, 134 L. Ed. 2d 
911 (1996); State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003); 
State v. McCleery, 251 Neb. 940, 560 N.W.2d 789 (1997).  

ANALYSIS 
[3,4] In Nebraska, freedom from unreasonable searches and 

seizures is guaranteed by U.S. Const. amend. IV and Neb. Const.  
art. I, § 7. State v. Kelley, supra. Evidence obtained as the fruit of 
an illegal search or seizure, in violation of the Fourth Amendment 
to the U.S. Constitution and article I, § 7, of the Nebraska 
Constitution, is inadmissible in a state prosecution and must be 
excluded. State v. Kelley, supra. Searches or seizures incident to 
check stops have been closely scrutinized.  

In State v. Crom, 222 Neb. 273, 383 N.W.2d 461 (1986), the 
Nebraska Supreme Court affirmed the reversal of the driver's 
conviction for DUI on the ground that evidence of the driver's 
intoxication had been obtained as a result of an unconstitutional 
seizure of his person. In Crom, the Omaha Police Department set 
up a check stop at which every fourth vehicle was stopped on the 
pretext of checking the operator's license and the vehicle's regis
tration. However, the purpose of the check stop was to determine 
whether the operator of the vehicle emitted an odor of alcohol, in
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which event further investigation would follow. Further, there 
was no plan formulated at the policymaking level of the Omaha 
Police Department and the officers were free to decide when, 
where, and how to establish and operate the transitory check stop 
in question. The Nebraska Supreme Court held that a reasonable 
expectation of privacy was rendered subject to arbitrary inva
sions solely at the "unfettered discretion" of officers in the field 
and, as noted above, affirmed the district court's reversal of the 
driver's conviction. Id. at 277, 383 N.W.2d at 463. The Nebraska 
Supreme Court in Crom cited Delaware v. Prouse, 440 U.S. 648, 
99 S. Ct. 1391, 59 L. Ed. 2d 660 (1979), wherein the U.S.  
Supreme Court held that except in those situations in which there 
is at least an articulable and reasonable suspicion that a motorist 
is unlicensed, that an automobile is not registered, or that either 
the vehicle or an occupant is otherwise subject to seizure for vio
lation of law, stopping an automobile and detaining the driver in 
order to check his or her documents is unreasonable under the 
Fourth Amendment to the U.S. Constitution. Specifically, the 
Crom court said: 

"When there is not probable cause to believe that a driver 
is violating any one of the multitude of applicable traffic 
and equipment regulations-or other articulable basis 
amounting to reasonable suspicion that the driver is unli
censed or his vehicle unregistered-we cannot conceive of 
any legitimate basis upon which a patrolman could decide 
that stopping a particular driver for a spot check would be 
more productive than stopping any other driver. This kind 
of standardless and unconstrained discretion is the evil the 
Court has discerned when in previous cases it has insisted 
that the discretion of the official in the field be circum
scribed, at least to some extent." 

222 Neb. at 276, 383 N.W.2d at 463.  
The Crom court further cited Brown v. Texas, 443 U.S. 47, 

50-51, 99 S. Ct. 2637, 61 L. Ed. 2d 357 (1979), wherein the U.S.  
Supreme Court noted that "[c]onsideration of the constitutionality 
of [seizures less intrusive than a traditional arrest] involves a 
weighing of the gravity of the public concerns served by the 
seizure, the degree to which the seizure advances the public inter
est, and the severity of the interference with individual liberty."
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Additionally, the Crom court stated, "'A central concern in bal
ancing these competing considerations in a variety of settings has 
been to assure that an individual's reasonable expectation of pri
vacy is not subject to arbitrary invasions solely at the unfettered 
discretion of officers in the field.'" 222 Neb. at 277, 383 N.W.2d 
at 463.  

The above cases illustrate that it is the "unfettered discretion" 
of the officers conducting check stops in the field and the lack 
of standards for the stop procedures that lead to an invalidation 
of the resulting search. It has also been recognized that the pur
pose behind the check stop is critical to a determination of its 
constitutionality. The U.S. Supreme Court in Prouse suggested 
that "[q]uestioning of all oncoming traffic at roadblock-type 
stops" would be a lawful means of serving the interest in high
way safety. 440 U.S. at 663. Further, the Supreme Court has 
upheld brief, suspicionless seizures of motorists at sobriety 
check stops aimed at removing drunk drivers from the road. See 
Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 110 S. Ct.  
2481, 110 L. Ed. 2d 412 (1990). See, also, Indianapolis v.  
Edmond, 531 U.S. 32, 121 S. Ct. 447, 148 L. Ed. 2d 333 (2000) 
(disapproving check stop program where primary purpose was 
to detect evidence of ordinary criminal wrongdoing and distin
guishing permissible purposes related to patrol of borders or 
necessity of ensuring roadway safety).  

The Nebraska Supreme Court again addressed check stops in 
State v. One 1987 Toyota Pickup, 233 Neb. 670, 447 N.W.2d 243 
(1989), overruled on other grounds, State v. Spotts, 257 Neb. 44, 
595 N.W.2d 259 (1999). The court therein found, as in State v.  
Crom, 222 Neb. 273, 383 N.W.2d 461 (1986), that the driver had 
been unreasonably seized in violation of the Fourth Amendment 
to the U.S. Constitution as a result of a stop that was selectively 
conducted by troopers in the field without the State Patrol's high 
command being involved. Specifically, the date, time, location, 
and method of selecting motorists to stop were chosen by the 
troopers in the field, who conducted the stop without any prior 
approval given by supervisory personnel. Accordingly, the 
driver's reasonable expectation of privacy "'was rendered sub
ject to arbitrary invasion solely at the unfettered discretion of 
officers in the field.' "State v. One 1987 Toyota Pickup, 233 Neb.
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at 676-77, 447 N.W.2d at 247-48, quoting State v. Crom, supra.  
The court noted that the State Patrol had promulgated a general 
operations manual for vehicle check stops, which manual bore 
language similar to that of the policy guidelines in the instant 
case and presumably was formulated to guide the patrol in the 
wake of Delaware v. Prouse, 440 U.S. 648, 99 S. Ct. 1391, 59 L.  
Ed. 2d 660 (1979). The court noted that the manual apparently 
would meet the constitutional requirement of Crom; however, 
when the patrol disregards its own rules, the troopers in the field 
are effectively free to act with unconstrained discretion.  

In the instant case, the State Patrol policy regarding vehicle 
check stops was introduced as evidence. The policy states that 
"vehicle check stops will be handled with the least intrusion 
possible and without an unconstrained exercise of discretion." 
The policy goes on to state: 

A. Vehicles can be stopped by officers solely for a check 
of license and registration and inspection of such vehicles 
only in the following manner and never on an individual 
random basis. Remember that this procedure applies only 
to vehicle checks and that there are other legitimate reasons 
for stopping vehicles. Vehicles may be stopped individually 
when an officer has a reasonable suspicion based on articu
lable facts that the vehicle or an occupant is committing a 
violation of law.  

1. All vehicle check stops not based on articulable sus
picion will be done within a vehicle check stop-type con
figuration....  

2. The initial decision to conduct a vehicle check stop 
must be made by a neutral source, such as a supervisor who 
is not involved in conducting the operation in the field.  

Koncaba argues that the evidence against him should have 
been suppressed as the fruit of an illegal seizure because the 
State Patrol troopers did not strictly follow their check stop 
plan. Specifically, Koncaba argues that the troopers did not 
comply with the plan in connection with the location of the 
check stop, the time it was scheduled to be conducted, the num
ber of officers required to conduct it, the manner in which the 
vehicles were stopped, and Jimenez' request that Koncaba get 
out of his pickup.
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We initially note that Brady, a supervisor, made the decision 
to conduct the vehicle check stop at issue in this case and that he 
was not involved in conducting the operation in the field.  
Further discussion of the State Patrol vehicle check stop policy 
will be set forth below in connection with our analysis of 
Koncaba's specific arguments relating to his claim that the 
troopers deviated from the check stop plan and therefore exer
cised "'unconstrained discretion,'" brief for appellant at 8, in 
conducting the stop.  

Location of Check Stop.  
Koncaba complains that Wallace and Jimenez were not given 

a specific location as to where to establish the check stop and 
that the "N. McGrew" location reference on the plan was insuf
ficient. Brady testified that the check stop was planned for a 
location within his administrative area on a county road north of 
McGrew, which location, designated on the plan as "N.  
McGrew," Wallace and Jimenez were familiar with. Brady fur
ther stated that officers assigned to conduct check stops are not 
allowed to pick the location, with the exception that they are 
allowed to "minimally" move the location within the ordered 
area so that an effective and safe check stop can be conducted.  
Brady testified that Wallace and Jimenez conducted the check 
stop at the designated location.  

Wallace and Jimenez both testified that they knew where the 
check stop was to be located based upon their knowledge of the 
north McGrew area, their knowledge of how the road was con
structed in that particular area, and the location of two bridges, 
all of which factors they considered in setting up the check stop.  
Although Koncaba points out that Jimenez initially went to the 
wrong location, Jimenez testified that he mistakenly looked at 
the wrong date on his work schedule, which date directed him to 
another location, and that once he realized his mistake and 
talked to Wallace on his radio, he knew where to go. The evi
dence shows that Wallace and Jimenez conducted the stop at a 
location determined by a neutral source, i.e., Brady, their 
sergeant, and that the troopers did not exceed their limited dis
cretion in determining where to set up the check stop in order to 
conduct a safe check stop.
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Time of Check Stop.  
Koncaba complains that the check stop was started late and 

was terminated prior to the designated time as set forth in the 
plan. The check stop was to occur from 4 to 6 p.m., which time 
was within the purview of the State Patrol policy guidelines 
specifying that check stops should be conducted in daylight 
hours and last a minimum of 1 hour. According to Brady and the 
policy, officers are not allowed to determine the duration of a 
check stop unless there is inclement weather or an emergency 
situation exists that would interrupt them or call them away.  

The record reflects that Wallace arrived at the check stop 
location just before 4 p.m. on September 7, 2001, and set up 
check stop signs. Wallace stated that Jimenez was not there 
when he arrived and that he radioed Jimenez and found out that 
Jimenez had mistakenly gone to the wrong location, after which 
time Jimenez arrived at the check stop within approximately 20 
to 30 minutes. Wallace stated that once Jimenez arrived, they 
proceeded with checking vehicles, and that the check stop lasted 
approximately 1 hour. Jimenez testified that he left the check 
stop location between 5:15 and 6 p.m. to transport Koncaba to 
jail and that Wallace had informed him that as soon as Wallace 
finished checking the vehicles Wallace had stopped, Wallace 
was going to close the check stop based on safety reasons.  

Although Jimenez was late in arriving at the check stop and 
the check stop did not last for 2 hours as ordered by Brady, there 
is no dispute that Wallace and Jimenez were at the check stop for 
at least I hour, which is consistent with the State Patrol policy 
guidelines. In addition, because of the circumstances surround
ing Koncaba's stop and his eventual arrest, it was necessary for 
the troopers to terminate the check stop prior to 6 p.m. This 
action was consistent with the State Patrol policy guideline 
specifying that the check stop procedures do not apply for stops 
based upon articulable suspicion of criminal activity, which is 
what Koncaba's stop became after the initial check stop.  

Sufficient Number of Officers.  
Koncaba next argues that the check stop plan was not complied 

with in that there were not two officers present during the entire 
time of the check stop. Koncaba argues that after Jimenez left to
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transport Koncaba to jail, there was only one officer left to con
duct the check stop. The State Patrol policy states that there must 
be a sufficient number of officers assigned to conduct the vehicle 
check stop to be able to stop traffic from all directions.  

The record reflects that Brady assigned two troopers to conduct 
the check stop, which number was sufficient to stop the north
bound and southbound traffic on the road north of McGrew. The 
record further reflects that once Jimenez notified Wallace that he 
was transporting Koncaba to the county jail, Wallace closed the 
check stop shortly thereafter. Thus, while Koncaba alleges that the 
troopers were exercising their own discretion in determining how 
many officers could conduct the check stop, the record clearly 
shows that Wallace's decision to close the check stop after 
Jimenez left was consistent with the State Patrol check stop pol
icy in that he alone could not stop traffic from all directions.  

Manner of Stop.  
Koncaba also complains about the manner in which vehicles 

were stopped at the check stop. The State Patrol policy guide
lines state, in relevant part, that all vehicles must be stopped and 
checked except when (1) traffic flow is extremely heavy, at 
which time vehicles may be slowed down to allow a cursory 
examination for valid license plates, or'(2) stopped vehicles wait
ing in line reach a total of three per checking officer, at which 
time vehicles may be waved through until all stopped vehicles 
are checked and gone.  

Jimenez testified that he stopped every vehicle traveling 
southbound on county Road 34 until Wallace radioed him and 
told him that a light-colored pickup truck had passed him and 
that he had not checked it. Jimenez indicated that after he 
stopped Koncaba's pickup for the routine check stop proce
dure, there was no traffic buildup, and that once he started his 
DUI investigation, he waved through fewer than five vehicles.  
Jimenez further stated that Wallace possibly stopped and 
checked some of the vehicles Jimenez had waved through, but 
that he was not certain that this had happened. Wallace testi
fied that he also waved some vehicles through the check stop, 
and Wallace also conducted a DUI investigation during the 
check stop.
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The record reflects that Wallace and Jimenez stopped and 
checked every vehicle until violations of the law were detected or 
reasonably suspected regarding a particular vehicle, which event 
required that the routine inspection procedure be discontinued in 
favor of further investigation. It was not until Jimenez suspected 
that Koncaba was operating his pickup under the influence of 
alcohol that he started waving vehicles through the check stop.  
Thus, the manner in which the troopers stopped the vehicles was 
not inconsistent with the State Patrol policy guidelines, as it was 
appropriate thereunder to wave vehicles through rather than 
allow a buildup of traffic while officers were conducting investi
gations of law violations. Further, there is no evidence that 
Koncaba was randomly selected to be stopped, which is a method 
of selection expressly disapproved in the guidelines.  

Request to Exit Vehicle.  
Koncaba asserts that Jimenez' request that Koncaba get out of 

his pickup exceeded the scope of the check stop. The State 
Patrol policy guidelines clearly state that at no time during a 
routine inspection will a driver be required to get out of his or 
her vehicle unless violations of the law are detected or reason
ably suspected, in which case the procedure is no longer routine 
and the prohibition does not apply. While Koncaba argues that 
there was no evidence to raise a reasonable suspicion to support 
Jimenez' request that he get out of his pickup, the record sug
gests otherwise. Clearly, the fact that Koncaba drove past 
Wallace's side of the check stop without stopping, followed by 
Koncaba's deliberate disregard of Jimenez' hand motion to stop, 
coupled with Jimenez' detection of the odor of alcohol and 
observation of Koncaba's "glossy" eyes, were sufficient to raise 
a reasonable suspicion that Koncaba was committing a violation 
of the law. If an officer has a reasonable, articulable suspicion 
that a person is involved in criminal activity unrelated to a traf
fic violation, the officer may expand the scope of the traffic stop 
and continue to detain the person for additional investigation.  
State v. Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000); State 
v. Gutierrez, 9 Neb. App. 325, 611 N.W.2d 853 (2000). Based 
upon the foregoing circumstances, we conclude that Jimenez 
had reasonable suspicion and was justified in requesting that
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Koncaba exit his pickup for further investigation. At this junc
ture, the check stop procedure was no longer routine and the 
policy's routine check stop guidelines were inapplicable.  

Taking all the above factors into consideration, we conclude 
that Koncaba's constitutional rights were not violated, because 
Wallace and Jimenez, the troopers who conducted the check stop, 
complied with the plan prepared by Brady, their supervisor, as 
well as the State Patrol policy guidelines concerning vehicle 
check stops. Further, there were articulable facts that triggered a 
reasonable suspicion that Koncaba was violating the law, thereby 
justifying the continued seizure. We conclude that the evidence of 
Koncaba's intoxication was not the fruit of an illegal seizure.  

CONCLUSION 
We conclude that the district court did not err in affirming 

the trial court's determination that Koncaba's constitutional 
rights were not violated and in affirming Koncaba's conviction 
and sentence.  

AFFIRMED.  

IN RE INTEREST OF VALENTIN V., A CHILD UNDER 18 YEARS OF AGE.  

EDWARD H. MATNEY III, GUARDIAN AD LITEM, ON BEHALF 

OF VALENTIN V., APPELLEE, V. STATE OF NEBRASKA, 

DEPARTMENT OF HEALTH AND HUMAN SERVICES, APPELLANT.  

674 N.W.2d 793 

Filed February 10, 2004. No. A-03-551.  

1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and an appellate court is required to reach a conclusion independent of the 
juvenile court's findings.  

2. Statutes. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning.  

3. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense.  

4. Statutes. To the extent that there is a conflict between two statutes on the same sub
ject, the specific statute prevails over the general statute.  

5. Guardians Ad Litem: Courts: Actions. When a guardian ad litem is appointed for 
a juvenile in criminal proceedings in county court, that guardian's authority does not 
extend to the institution of new and separate proceedings in the juvenile court.
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6. Juvenile Courts: Actions. Only the county attorney can initiate proceedings in juve
nile court under Neb. Rev. Stat. § 43-247 (Cum. Supp. 2002).  

Appeal from the County Court for Dakota County: KURT 

RAGER, Judge. Vacated and remanded with directions to dismiss.  

Jon Bruning, Attorney General, and B. Gail Steen, Special 
Assistant Attorney General, for appellant.  

No appearance for appellee.  

SIEVERS, INBODY, and MOORE, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

The State of Nebraska, Department of Health and Human 
Services (State), appeals the order of the Dakota County Court, 
sitting as a juvenile court, adjudicating Valentin V. under Neb.  
Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2002). The issue on 
appeal is whether a guardian ad litem, appointed in another pro
ceeding and lacking the county attorney's consent, can file a 
petition in juvenile court to adjudicate a minor. We hold that in 
such circumstances, a guardian ad litem lacks authority to file 
such a petition.  

FACTUAL AND PROCEDURAL BACKGROUND 
On January 30, 2003, the Dakota County Court in a criminal 

proceeding appointed attorney Edward H. Matney III to act as 
guardian ad litem (GAL) for Valentin, a minor child born 
February 15, 1986, who was charged with criminal imperson
ation. On February 20, Matney filed a petition in the Dakota 
County Court, sitting as a juvenile court, alleging that Valentin 
was a juvenile as described in § 43-247(3)(a) and requesting that 
Valentin be adjudicated as such. Matney alleged that Valentin was 
without proper support because both his parents were deceased 
and that he was in a situation dangerous to life or limb due to a 
serious injury recently sustained to his arm. The State then filed a 
motion to quash Matney's petition on the basis that Matney was 
without authority to file such petition on his own motion without 
the county attorney's consent. The court denied the motion to 
quash on March 3 following a hearing on the matter.
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The adjudication petition was heard by the county court, sitting 
as a juvenile court, on April 22, 2003. The court read Valentin his 
rights, and then Valentin admitted, in response to the court's ques
tions, that all of the allegations of the petition were true. Next, the 
court asked the county attorney for a factual basis, which the 
county attorney declined to provide on the ground that it was not 
his petition. The court then asked Valentin again whether the alle
gations in the petition were true, and he responded in the affirma
tive. Thus, the court found that a factual basis existed and that the 
admissions were "voluntarily and understandingly made." As a 
result, the court ordered the Department of Health and Human 
Services to prepare a case plan and court report. The State timely 
appealed the adjudication order to this court.  

ASSIGNMENTS OF ERROR 
The State alleges, restated, that the court erred in (1) allow

ing Matney to file an adjudication petition in juvenile court and 
(2) adjudicating Valentin, in that there was no factual basis for 
the petition.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and an 

appellate court is required to reach a conclusion independent of 
the juvenile court's findings. In re Interest of Joshua R. et al., 
265 Neb. 374, 657 N.W.2d 209 (2003); In re Interest of Jaden 
H., 10 Neb. App. 87, 625 N.W.2d 218 (2001). With regard to 
questions of law, the appellate court is obligated to reach a con
clusion independent of the trial court's conclusion. In re Interest 
of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672 (2003); In 
re Interest of Jaden H., supra.  

ANALYSIS 
[2,3] The State alleges that Matney did not have standing under 

the Nebraska Juvenile Code, Neb. Rev. Stat. § 43-245 et seq.  
(Reissue 1998 & Cum. Supp. 2002), to file a petition for the adju
dication of Valentin in juvenile court. In the absence of anything 
to the contrary, statutory language is to be given its plain and ordi
nary meaning. In re Interest of J.K., 265 Neb. 253, 656 N.W.2d 
253 (2003). If the words of the statute are plain, direct, and unam
biguous, an appellate court will not resort to interpretation to
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ascertain the meaning of those words. See id. In construing a 
statute, a court must determine and give effect to the purpose and 
intent of the Legislature as ascertained from the entire language 
of the statute considered in its plain, ordinary, and popular sense.  
Heathman v. Kenney, 263 Neb. 966, 644 N.W.2d 558 (2002).  
When construing a statute, an appellate court must look to the 
statute's purpose and give to the statute a reasonable construction 
which best achieves that purpose, rather than a construction which 
would defeat it. Id. Guided by these principles of statutory inter
pretation and construction, we turn to the pertinent statutes in the 
juvenile code.  

Two statutes provide authority for filing a petition in juvenile 
court. Section 43-274(1) states in part: 

The county attorney or any reputable person residing in the 
county, with the consent of the county attorney, having 
knowledge of a juvenile in his or her county who appears to 
be a juvenile described in subdivision (1), (2), (3), or (4) of 
section 43-247[,] may file with the clerk of the court having 
jurisdiction in the matter a petition in writing specifying 
which subdivision of section 43-247 is alleged ....  

Additionally, § 43-272.01(2)(h) permits a GAL to "file a peti
tion in the juvenile court on behalf of the juvenile." 

[4] Although § 43-272.01 allows a GAL to file a petition in 
juvenile court, it does not address what type of petition, whereas 
§ 43-274 expressly provides the specific method to be followed 
when filing a petition for adjudication under § 43-247(1) through 
(4). Clearly, at first blush, the statutes are in conflict. But, to the 
extent that there is a conflict between two statutes on the same 
subject, the specific statute prevails over the general statute. Ways 
v. Shively, 264 Neb. 250, 646 N.W.2d 621 (2002). Moreover, 
when general and special statutory provisions are in conflict, the 
general law yields to the special, without regard to priority of 
dates in enacting the same. Id. Thus, in accordance with these 
principles, we find that the portion of § 43-272.01 which allows a 
GAL to file a petition in juvenile court is merely a general statute 
allowing a juvenile court-appointed GAL to "petition" the juve
nile court for various matters of relief on behalf of the juvenile, 
typically during the course of an already initiated and ongoing 
juvenile case. Thus, the general statute, § 43-272.01, must yield
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to the specific statute for institution of an adjudication proceed
ing, § 43-274, which allows the county attorney or any reputable 
person with the county attorney's consent to file a petition under 
specific circumstances, including those where the juvenile falls 
under the jurisdiction of the court based on § 43-247(3), as 
Matney alleged in the case before us.  

We note in passing that after the trial court's decision herein, 
the Nebraska Legislature amended § 43-274, effective August 
31, 2003. The amendment removed the language "or any rep
utable person residing in the county, with the consent of the 
county attorney," leaving the county attorney as the only person 
with authority to file a petition under § 43-247. This fact would 
seem to bring into play the legal principle of expressio unius est 
exclusio alterius, a general principle of statutory construction 
meaning that an expressed object of a statute's operation (such 
as that a § 43-247(3) petition is to be filed by the county attor
ney) excludes the statute's operation on all other objects unmen
tioned by the statute (such as the filing of a § 43-247(3) petition 
by some other person). See State v. Brouillette, 265 Neb. 214, 
655 N.W.2d 876 (2003). Had the Legislature intended to allow 
other persons to file petitions under § 43-247(1) through (4), it 
would have included those persons in the amended statute and 
certainly would not have removed the power to file from all per
sons but the county attorney. Thus, the amendment also supports 
the notion that prior to the amendment, the power to file a peti
tion to adjudicate a juvenile under § 43-247 was limited to the 
county attorney or a reputable person with his or her consent, 
which Matney admittedly did not have.  

We now turn to the question of whether Matney's appointment 
as Valentin's GAL by the county court in an adult criminal pro
ceeding gave Matney standing to file a § 43-247(3) petition in the 
juvenile court. In In re Interest of Joelyann H., 6 Neb. App. 472, 
574 N.W.2d 185 (1998), we determined that a petition to terminate 
the parental rights of a child's natural mother, filed by the child's 
appointed guardians, was not an adjudication petition as speci
fied by § 43-274, because the petition was not filed by or with 
the consent of the county attorney as required by that statute.  
Therefore, we determined that the juvenile court lacked jurisdic
tion over the matter. Additionally, we recently decided in In re
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Interest of Jamie P., 12 Neb. App. 261, 670 N.W.2d 814 (2003), 
that the trial court correctly denied a mother's petition to intervene 
in an action filed by the county attorney under § 43-247(3)(a), 
because the mother had not received the consent of the county 
attorney to file her petition as required by § 43-274.  

Similarly, in the case before us, the petition to adjudicate 
Valentin under § 43-247(3)(a) was filed neither by nor with the 
consent of the county attorney as required by § 43-274. Matney 
filed it on his own motion without obtaining the county attor
ney's consent.  

[5,6] Finally, it is important to remember that Matney was not 
a GAL appointed by the juvenile court. Matney was appointed 
to represent Valentin in a criminal proceeding in the adult court.  
The Nebraska Supreme Court has said: 

While it is true that every court has inherent power to 
appoint a guardian ad litem to represent an incapacitated 
person in proceedings before that court, that power does 
not extend to the appointment of such guardian for the pur
pose of managing litigation in another court or tribunal, 
except for necessary appeals.  

In re Guardianship of Jonas, 211 Neb. 397, 401, 318 N.W.2d 
867, 870 (1982). We find this principle to be applicable here.  
When a GAL is appointed for a juvenile in criminal proceedings 
in county court, that GAL's authority does not extend to the insti
tution of new and separate proceedings in the juvenile court.  
Before the 2003 amendment of § 43-274, a GAL could have filed 
a petition to initiate adjudication under § 43-247(1) through (4) 
with the county attorney's consent, but it is clear that now, only 
the county attorney can initiate proceedings in juvenile court 
under § 43-247(1) through (4).  

Because Matney did not obtain the consent of the county attor
ney to file an adjudication petition on behalf of Valentin in the 
county court, sitting as a juvenile court, we find that Matney did 
not have standing to file the petition. Thus, we vacate the order 
of the county court and remand the matter with directions to dis
miss the petition. Because of this result, we need not address the 
State's other assignment of error.  

VACATED AND REMANDED WITH 

DIRECTIONS TO DISMISS.
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MELVIN BENSON, APPELLANT, V. CASEY INDUSTRIAL 

AND ARGONAUT INSURANCE, APPELLEES.  

674 N.W.2d 798 

Filed February 17, 2004. No. A-03-711.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award.  

2. _ : _ . In determining whether to affirm, modify, reverse, or set aside a judgment 
of the Workers' Compensation Court review panel, a higher appellate court reviews the 
findings of fact of the single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless clearly wrong.  

3. _ : _ . An appellate court is obligated in workers' compensation cases to make 
its own determinations as to questions of law.  

4. Workers' Compensation: Judgments: Appeal and Error. The question of whether 
an injured employee has reached maximum medical improvement is one for the 
Workers' Compensation Court as trier of fact, and its judgment may not be set aside 
on appeal where there is evidence sufficient to support it.  

Appeal from the Nebraska Workers' Compensation Court.  
Reversed and remanded with directions.  

Jeffrey F. Putnam, of Inserra & Kelley, for appellant.  

Ronald E. Frank, of Sodoro, Daly & Sodoro, for appellees.  

IRWIN, Chief Judge, and HANNON and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Melvin Benson appeals from an order of a review panel of the 
Nebraska Workers' Compensation Court affirming the trial 
court's order regarding Benson's petition for damages he 
allegedly sustained while working for Casey Industrial (Casey) on 
January 15, 2001. The trial court found that Benson had reached 
maximum medical improvement (MMI), that Benson was no 
longer entitled to temporary benefits, and that Benson failed to 
suffer a permanent disability and loss of earning capacity. For the 
reasons set forth below, we reverse, and remand with directions.
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BACKGROUND 
Benson began working for Casey on May 4, 2000, as a jour

neyman ironworker. On January 15, 2001, Benson injured him
self while working for Casey while attempting to drive bolt pins 
through holes in a steel column. Benson fell backward while 
swinging an "eight-pound beater" hammer and felt pain midway 
between his shoulders. Benson immediately reported his injury 
to his foreman and was told that it was probably just a muscle 
strain. Casey did place Benson on light duty, but was reluctant 
to send Benson to a doctor.  

After the pain had continued, Benson saw a doctor on January 
17, 2001, and was prescribed a muscle relaxant and a pain 
reliever. Subsequently, Benson continued on light duty at Casey, 
which duty consisted at first of mopping and cleaning and later 
of preparing bolts for other ironworkers to use. On approxi
mately January 20, Casey laid Benson off. Benson then returned 
to his home in Arkansas. The record shows that Benson resided 
in Arkansas and traveled fairly extensively in his job with Casey.  

Casey then offered Benson a position in North Carolina, 
where Benson returned to light duty. Benson then saw a doctor 
who prescribed physical therapy in addition to continuing 
Benson's prescription medications. On June 6, 2001, that doctor 
referred Benson to Dr. Alfred L. Rhyne. Rhyne saw Benson for 
the first time on June 13, at which time Benson reported contin
ued pain between his shoulder blades. An MRI of Benson's tho
racic spine showed a focal midline herniation at T4-5. Rhyne 
continued Benson's prescription medications and restricted 
Benson's lifting to a maximum of 15 pounds, while allowing 
Benson to work 4 hours per day for the following 2 weeks and 
then 6 hours per day thereafter.  

On July 13, 2001, when Benson had returned to Rhyne and 
reported continued pain, Rhyne recommended physical therapy 
and restricted Benson to working 8 hours per day with maxi
mum lifting of 15 pounds. In a subsequent report, Rhyne opined 
that Benson had not reached MMI as of July 13, but that Benson 
would reach MMI within the next 3 to 6 months. Rhyne condi
tioned Benson's attainment of MMI on Benson's completion of 
physical therapy.
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The record shows that Benson continued with physical ther
apy until August 2, 2001, when Casey fired Benson for being 
tardy to work. Specifically, although there is evidence in the 
record that Benson was not improving and that it was "prob
abl[e]" that Benson's physical therapist would discharge Benson 
back to Rhyne, as of August 2, when Casey fired Benson, Benson 
had remained in physical therapy per Rhyne's plan of care. The 
record shows that Benson's future physical therapy appointments 
were canceled only after Casey fired Benson and that Casey did 
not pay any more money, through its insurance carrier, Argonaut 
Insurance, or otherwise, to Benson after that time.  

Following the termination of his employment, Benson moved 
back to Arkansas. Two weeks later, Benson went to the Mena 
Medical Center emergency room for his pain. Benson struggled 
to continue medical treatment because of Casey's denial of fur
ther benefits. Benson was refused treatment by certain Arkansas 
physicians and had to pay some medical bills himself. The record 
shows that Benson also had difficulty obtaining prescriptions.  

Benson did see a doctor at a clinic on November 19, 2001, 
who prescribed medication and later recommended that Benson 
attend a pain clinic. Benson also received physical therapy at the 
Mena Medical Center when Medicaid paid the bill. Physical 
therapy failed to alleviate Benson's symptoms.  

After the termination of his employment, Benson was unable to 
find a job despite applying for approximately 22 to 24 positions.  
Benson has returned to school to become more employable.  

Trial was held on August 14, 2002. The parties stipulated 
that Benson had been employed by Casey at the time of the 
accident at issue and that Casey had paid Benson all temporary 
total and temporary partial disability benefits owed him from 
the date of the accident, January 15, 2001, until August 1 of the 
same year. The trial court determined that Benson had reached 
MMI no later than August 1 and denied Benson temporary total 
disability benefits after that date. The trial court also found that 
Benson had failed to present evidence that he was permanently 
injured. The trial court awarded Benson $500 in attorney fees, 
holding that no reasonable controversy existed as to whether 
Benson required medical care due to his employment-related 
injuries after July 31, 2001. Benson appealed, and the review
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panel affirmed the decision of the trial court except as to the 
trial court's award of attorney fees to Benson. Benson now 
appeals to this court.  

ASSIGNMENTS OF ERROR 
On appeal, Benson argues that the trial court erred in making 

the following findings: (1) Benson reached MMI, (2) Benson is 
not entitled to temporary total disability benefits, (3) Benson is 
not entitled to permanent partial disability benefits, (4) Benson 
is not entitled to a loss of earning capacity, and (5) Benson is not 
entitled to vocational rehabilitation benefits.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the making 
of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Misek v.  
CNG Financial, 265 Neb. 837, 660 N.W.2d 495 (2003).  

[2,3] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of fact of the 
single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless 
clearly wrong. Schwan's Sales Enters. v. Hitz, 263 Neb. 327, 640 
N.W.2d 15 (2002). An appellate court is obligated in workers' 
compensation cases to make its own determinations as to ques
tions of law. Larsen v. D B Feedyards, 264 Neb. 483, 648 N.W.2d 
306 (2002).  

ANALYSIS 
[4] On appeal, Benson argues that the trial court erred in find

ing that Benson had reached MMI. The question of whether an 
injured employee has reached MMI is one for the Workers' 
Compensation Court as trier of fact, and its judgment may not 
be set aside on appeal where there is evidence sufficient to sup
port it. Bindrum v. Foote & Davies, 235 Neb. 903, 457 N.W.2d 
828 (1990).
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The only evidence in the record regarding whether Benson has 
reached MMI was the opinion of Rhyne, who in a July 23, 2002, 
report stated that Benson would have reached MMI within 3 to 6 
months of the date he last saw Benson, or July 13, 2001. Rhyne 
cited Benson's need for physical therapy as an impediment to 
finding that Benson had reached MMI. In its order, the trial court 
found that Benson had reached MMI no later than August 1, 
2001, after finding that Benson "was discharged from physical 
therapy on or about July 31, 2001." There is no evidence in the 
record to show that Benson had completed therapy or had been 
discharged from therapy as of that July 31.  

Instead, the record shows that Benson was still in physical 
therapy per Rhyne's plan of care as of August 2, 2001, the date 
when Casey fired Benson. The record shows that Benson's future 
physical therapy appointments were canceled only after Casey 
fired Benson and that Casey did not pay any more money to 
Benson after that time. Clearly, Casey's obligation to pay Benson 
further benefits did not cease upon Casey's firing of Benson.  

Given the evidence on this record, the trial court was clearly 
wrong in finding that Benson had reached MMI no later than 
August 1, 2001. Thus, we reverse the trial court's finding in this 
regard and remand the cause to the review panel, which is to 
remand the cause to the trial court for a finding consistent with 
this opinion. Similarly, because the trial court based all its further 
findings on this finding of fact, we direct the court to vacate its 
resultant findings regarding Benson's entitlement to temporary 
total disability benefits, permanent partial disability benefits, a 
loss of earning capacity, and vocational rehabilitation benefits 
and to reopen the question of Benson's entitlement to attorney 
fees in regard to the question of a reasonable controversy. Given 
our finding that Benson has not reached MMI, we also direct the 
court to make new findings regarding Benson's entitlement to 
temporary total disability benefits.  

CONCLUSION 
After reviewing the record, we find that the trial court was 

clearly wrong in finding that Benson reached MMI no later than 
August 1, 2001. Thus, we reverse that finding by the, trial court, 
and we remand the cause to the review panel for further remand
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to the trial court with directions to vacate its resultant findings 
regarding Benson's entitlement to temporary total disability 
benefits, permanent partial disability benefits, a loss of earning 
capacity, and vocational rehabilitation benefits. We also direct 
the trial court, on remand from the review panel, to reconsider 
Benson's entitlement to attorney fees, if any, as they relate to the 
question of a reasonable controversy and to determine whether 
Benson is entitled to temporary total disability or temporary par
tial disability benefits because of the fact that the evidence fails 
to show that Benson has reached MMI.  

REVERSED AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLANT, V.  

JAYSON R. BousuM, APPELLEE.  

674 N.W.2d 802 

Filed February 24, 2004. No. A-03-473.  

1. Pleas: Appeal and Error. Prior to sentencing, the withdrawal of a plea forming the 

basis of a conviction is addressed to the discretion of the trial court, and its ruling will 

not be disturbed on appeal absent an abuse of that discretion.  
2. Pleas. The standard for determining the validity of a plea is whether it represents a vol

untary and intelligent choice among alternative courses of action open to the defendant.  

3. _ . To support a finding that a plea has been entered freely, intelligently, voluntarily, 

and understandingly, (1) the trial court must inform the defendant concerning the nature 

of the charge, the right to assistance of counsel, the right to confront witnesses against 

him or her, the right to a jury trial, and the right against self-incrimination, and must 

examine the defendant to determine that he or she understands the foregoing; addition

ally, (2) the record must establish that there is a factual basis for the plea and that the 

defendant knew the range of penalties for the crime with which he or she is charged.  

Appeal from the District Court for Sarpy County: GEORGE A.  
THOMPSON, Judge. Reversed and remanded with directions.  

L. Kenneth Polikov, Sarpy County Attorney, John E. Higgins, 
and Brett S. Charles for appellant.  

Christopher A. Vacanti, of Cohen, Vacanti, Higgins & 
Shattuck, for appellee.  

IRWIN, Chief Judge, and HANNON and CARLSON, Judges.
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IRWIN, Chief Judge.  
I. INTRODUCTION 

The State of Nebraska appeals from an order of the district 
court for Sarpy County, Nebraska, which withdrew Jayson R.  
Bousum's plea and conviction sua sponte. Because we find that 
the district court erred in determining sua sponte and based on 
the presentence investigation report that the factual basis was 
inadequate to support the already accepted plea, we reverse, and 
remand with directions.  

II. BACKGROUND 
On December 31, 2002, Bousum pled no contest to an 

amended charge of third degree assault. In exchange for his 
plea, the State dismissed a separate charge of use of a weapon to 
commit a felony. When Bousum entered his plea, the State pro
vided the following factual basis in open court: 

Judge, if called to trial, the State anticipates that [it] would 
produce evidence that on or about July 27[, 2002,] the com
plaining witness in the case, Jeremy Brungardt, became 
involved in an altercation with a third party... . Bousum ...  
intervened during that altercation. . . . Bousum and others 
subdued Mr. Brungardt. After Mr. Brungardt had been sub
dued, while he was on the ground, [Bousum] struck Mr.  
Brungardt, causing bodily injury to him. The events took 
place in Sarpy County, Nebraska.  

The district court accepted the factual basis and accepted the no 
contest plea. The court found Bousum guilty of the amended 
charge. The court then ordered a presentence investigation.  

On February 14, 2003, the parties returned to court for sen
tencing. Bousum specifically indicated to the court that he knew 
of no reason why his sentence should not be imposed. Bousum 
did not challenge his conviction or the factual basis underlying 
his plea, and he did not make any motion to withdraw the plea.  
Similarly, the State did not make any motion to have the plea 
withdrawn. The district court judge then, sua sponte, began 
commenting on the contents of the presentence investigation 
report. After noting that a third party who had been involved in 
the altercation with Jeremy Brungardt, Bousum's victim, had 
completed a victim impact statement in which he questioned the 
propriety of charging Bousum for what happened while Bousum
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and another third party were breaking up the altercation, the dis
trict court judge commented, "That's a question mark I would 
have." The district court judge then said: 

Well, after all that, I think this is a case that should never 
have been filed against you . . . Bousum . . . so what I'm 

going to do is find that there's a lack of a factual basis [and] 
set aside that conviction, and I have a copy of the order for 
you and counsel.  

The court's order dismissed the case with prejudice.  
On February 28, 2003, the parties returned to court for a 

"hearing" on a motion to reconsider filed by the State. The State 
attempted to have an exhibit marked, and the district court judge 
said, "Not in my court. That case is done." When the State rep
resented that the exhibit concerned the motion to reconsider, the 
district court judge said: 

The motion is denied. If you want to go after somebody 
that became involved in this fracas, the person that started 
that fight is the one who's at fault. And when I got this case 
a couple of weeks ago, you wanted to make restitution to 
another person. I'm not going to put up with that.  

Motion denied.  
This timely appeal followed.  

III. ASSIGNMENTS OF ERROR 
The State has assigned four errors, all of which amount to chal

lenges to the district court's sua sponte withdrawal of Bousum's 
plea and setting aside of Bousum's conviction.  

IV. ANALYSIS 

1. WITHDRAWAL OF PLEA 

The State asserts that the district court erred in withdrawing 
Bousum's plea without any motion by Bousum and without pro
viding the State any notice that the factual basis was at issue.  
We agree.  

[1] Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial 
court, and its ruling will not be disturbed on appeal absent an 
abuse of that discretion. State v. Schneider, 263 Neb. 318, 640 
N.W.2d 8 (2002); State v. Roeder, 262 Neb. 951, 636 N.W.2d
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870 (2001). The State argues, however, that the district court is 
without authority to order a plea withdrawn sua sponte, or with
out any motion by the defendant requesting such relief. Our 
research reveals no authority which allows the court to take such 
action; we are unable to find any reported case in which a trial 
court has sua sponte determined, based on a presentence inves
tigation report, that a previously accepted factual basis was actu
ally not sufficient.  

However, even assuming, and without specifically deciding, 
that a court would, in a proper case, have the authority to take up 
the issue sua sponte, we find that the district court abused its dis
cretion in doing so in this case. It is clear that the factual basis in 
the present case was sufficient to support the no contest plea, and 
the district court abused its discretion in determining otherwise.  

[2,3] The standard for determining the validity of a plea is 
whether it represents a voluntary and intelligent choice among 
alternative courses of action open to the defendant. See State v.  
Dean, 237 Neb. 65, 464 N.W.2d 782 (1991). To support a finding 
that a plea has been entered freely, intelligently, voluntarily, and 
understandingly, (1) the trial court must inform the defendant 
concerning the nature of the charge, the right to assistance of 
counsel, the right to confront witnesses against him or her, the 
right to a jury trial, and the right against self-incrimination, and 
must examine the defendant to determine that he or she under
stands the foregoing; additionally, (2) the record must establish 
that there is a factual basis for the plea and that the defendant 
knew the range of penalties for the crime with which he or she is 
charged. See id.  

As noted above, Bousum entered a no contest plea to a charge 
of third degree assault. The only required elements of third 
degree assault are intentionally, knowingly, or recklessly caus
ing bodily injury to another person, or threatening another in a 
menacing manner. Neb. Rev. Stat. § 28-310 (Reissue 1995). The 
factual basis presented at the time of Bousum's plea indicated 
that Bousum struck Brungardt while Brungardt was subdued on 
the ground and that Bousum caused bodily injury to Brungardt.  
In fact, in his statement in the presentence investigation report, 
Bousum indicated, "'I knew I hit . . . Brungardt[;] I just wasn't 
sure w[h]ere.'"
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We are at a loss as to how the factual basis was insufficient to 
support Bousum's intelligent, voluntary, and understanding no 
contest plea. Even assuming that it is appropriate for a district 
court to accept a factual basis, find the defendant guilty, and then 
sua sponte address the sufficiency of the factual basis in light of a 
presentence investigation report, an issue we expressly do not 
decide, the record in this case clearly established an adequate fac
tual basis to support a no contest plea to a charge of third degree 
assault. As such, the district court's order withdrawing the plea 
and dismissing the case with prejudice must be reversed.  

2. OTHER IMPROPRIETIES 

We feel it necessary to further comment on the conduct and 
the comments of the district court judge in this case. We are trou
bled by the appearance that the judge disagreed with the prose
cutor's decision to prosecute the case and that such disagreement 
resulted in the abuse of discretion discussed above.  

We first note that if the district court judge were indeed con
cerned about the adequacy of the factual basis in light of the pre
sentence investigation report, there is no justifiable reason for 
him to have denied the State's request to have additional 
exhibits received at the hearing on the State's motion to recon
sider. The State has represented on appeal that the exhibit which 
the judge refused to have marked during the hearing consisted of 
additional police statements which were apparently not included 
in the presentence investigation report and which further sup
ported the factual basis presented at the time of the plea. To the 
extent the presentence investigation report somehow lessened 
the quality of the factual basis presented at the time of the plea, 
and to the extent the judge was actually concerned about that, 
there is no justifiable basis for his refusal to consider additional 
material on the issue.  

As mentioned above, we specifically note that the district 
court judge made comments, on the record, indicating a dis
agreement with the prosecutor's decision to prosecute this case.  
The judge commented that the charges should never have been 
filed and indicated to the State that it should be pursuing a dif
ferent person in relation to this incident. In light of the fact that 
there was clearly an adequate factual basis to support the plea,
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the judge's comments are troubling and suggest that the court's 
decision to sua sponte withdraw the plea was based more on a 
disagreement with the decision to prosecute than on an actual 
legal insufficiency in the plea process. See Neb. Rev. Stat.  
§ 23-1201 (Reissue 1997) (duty of county attorney to prosecute 
when in possession of evidence warranting belief in person's 
guilt of felony or misdemeanor).  

3. DIRECTIONS ON REMAND 

Because of our finding herein that the district court abused its 
discretion in sua sponte ordering the withdrawal of Bousum's 
plea and dismissing the case with prejudice, the district court's 
order must be reversed and the case must be remanded for a new 
sentencing hearing. In light of the other troubling aspects of the 
district court judge's conduct and comments concerning this 
case, we order that the case proceed to a new sentencing hearing 
in front of a different district court judge.  

V. CONCLUSION 
The district court abused its discretion, and the court's order 

withdrawing the plea, setting aside the conviction, and dismissing 
the case with prejudice is reversed. The case is remanded for a 
new sentencing hearing in front of a different district court judge.  

REVERSED AND REMANDED WITH DIRECTIONS.  

WYATT RICHARDS AND JOAN RICHARDS, HUSBAND AND WIFE, 

INDIVIDUALLY AND AS PARENTS AND NATURAL GUARDIANS 

OF ASHLEY RICHARDS, A MINOR CHILD, APPELLANTS, V.  

LLOYD MEESKE AND MEESKE LAND & CATTLE CO., INC., 
A NEBRASKA CORPORATION, APPELLEES.  

675 N.W.2d 707 

Filed March 2, 2004. No. A-02-l184.  

1. Summary Judgment Summary judgment is proper when the pleadings and the evi
dence admitted at the hearing disclose that there is no genuine issue as to any mate
rial fact or as to the ultimate inferences that may be drawn from those facts and that 
the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing an order for summary judg
ment, an appellate court views the evidence in a light most favorable to the party
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against whom the judgment was granted and gives such party the benefit of all rea
sonable inferences deducible from the evidence.  

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis
cretion is involved only when the rules make such discretion a factor in determining 
admissibility.  

4. Affidavits. Under the terms of Neb. Rev. Stat. § 25-1334 (Reissue 1995), affidavits 
offered for the truth of a particular fact (1) shall be made on personal knowledge, (2) 
shall set forth such facts as would be admissible into evidence, and (3) shall show 
affirmatively that the affiant is competent to testify to the matters stated therein.  

5. . Statements in affidavits as to opinion, belief, or conclusions of law are of no 
effect.  

6. Summary Judgment: Evidence: Appeal and Error. A summary judgment hearing 
is similar to a bench trial of an action at law; thus, ordinarily, the erroneous admission 
of evidence in a summary judgment hearing is not reversible error if other relevant 
evidence, admitted without objection or properly admitted over objection, sustains the 
trial court's necessary factual findings.  

7. Negligence. Among the factors to be considered in evaluating whether a landowner 
or occupier has exercised reasonable care for the protection of lawful visitors will be 
(1) the foreseeability or possibility of harm; (2) the purpose for which the entrant 
entered the premises; (3) the time, manner, and circumstances under which the entrant 
entered the premises; (4) the use to which the premises are put or are expected to be 
put; (5) the reasonableness of the inspection, repair, or warning; (6) the opportunity 
and ease of repair or correction or giving of the warning; and (7) the burden on the 
land occupier and/or community in terms of inconvenience or cost in providing ade
quate protection.  

8. Negligence: Liability: Proximate Cause. A possessor of land is subject to liability 
for injury caused to a lawful visitor by a condition on the land if (1) the possessor 
defendant either created the condition, knew of the condition, or by the exercise of 
reasonable care would have discovered the condition; (2) the defendant should have 
realized the condition involved an unreasonable risk of harm to the lawful visitor; (3) 
the defendant should have expected that a lawful visitor such as the plaintiff either (a) 
would not discover or realize the danger or (b) would fail to protect himself or herself 
against the danger; (4) the defendant failed to use reasonable care to protect the law
ful visitor against the danger; and (5) the condition was a proximate cause of damage 
to the plaintiff.  

9. Negligence: Evidence: Proximate Cause. A plaintiff in a premises liability case is 
required to adduce evidence showing that there was a negligent act on the part of the 
defendant and that such act was the cause of the plaintiff's injury.  

10. Corporations: Agents. Knowledge of the board of directors, officers, or agents of a 
corporation is imputed to the corporation.  

11. Judgments: Appeal and Error. A proper result will not be reversed merely because 
it was reached for the wrong reason.  

12. : . Where the record demonstrates that the decision of a trial court is correct, 
although such correctness is based on a different ground from that assigned by the trial 
court, an appellate court will affirm.
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Appeal from the District Court for Chase County: JOHN J.  
BATTERSHELL, Judge. Affirmed.  

Sally A. Rasmussen, of Knudsen, Berkheimer, Richardson & 
Endacott, L.L.P., for appellants.  

Stephen W. Kay, of Kay & Kay, for appellees.  

SIEVERS, INBODY, and MOORE, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

Ashley Richards, a minor formerly known as Ashley Meeske, 
was injured on December 30, 1996, in an accident while riding 
an all-terrain vehicle (ATV) on property (the Meeske property) 
owned by Meeske Land & Cattle Co., Inc., and occupied by 
Lloyd Meeske. Following Ashley's accident, Wyatt Richards and 
Joan Richards (collectively the Appellants), in their individual 
capacities and as the parents and natural guardians of Ashley, 
brought a personal injury action in the district court for Chase 
County against Lloyd, Henry Meeske, Pauline Meeske, and 
Meeske Land & Cattle. On September 20, 2002, the district court 
granted Meeske Land & Cattle's motion for summary judgment.  
The Appellants have timely appealed. For the reasons stated 
below, we affirm.  

II. BACKGROUND 
We first set forth certain background information that will be 

helpful in understanding the relationships of the parties involved 
in this case. Joan and Lloyd were married in 1986 and divorced 
in 1992. To their marriage were born Ashley on May 16, 1987, 
and Chelsea Richards (formerly known as Chelsea Meeske) on 
April 9, 1990. Joan also has another child, Brittandy Richards 
(formerly known as Brittandy Meeske), born January 5, 1985, 
who was adopted by Lloyd during Joan and Lloyd's marriage.  
Joan married her current husband, Wyatt, on April 1, 1993.  
Wyatt adopted Joan's three above-mentioned daughters subse
quently to Ashley's December 1996 accident. Lloyd married his 
current wife, Lynette Meeske, on February 8, 1994, and her two 
children, Lloyd's stepdaughters, apparently resided with or vis
ited Lloyd on occasion.
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The Meeske property is located near Champion, Nebraska, and 
is owned by Meeske Land & Cattle. On the date of Ashley's acci
dent, the shareholders of Meeske Land & Cattle were Henry 
(Lloyd's grandfather), Pauline (Lloyd's great-aunt), and Irene 
Gestring (also Lloyd's great-aunt), each of whom we mention fur
ther below; Lloyd's uncle, aunt, and father; and a third great-aunt 
of Lloyd. At the time of the accident, the officers and directors of 
Meeske Land & Cattle were Henry, who was the president and 
treasurer; Pauline, who was the vice president; and Irene, who 
was the secretary. Henry was 88 years old at the time of the sum
mary judgment hearing and lived in a retirement center. Pauline 
was approximately 90 years old at the time of the summary judg
ment hearing and had been living in a nursing home for approxi
mately 2 years. Irene was deceased at the time of the summary 
judgment hearing.  

At the time of the accident, Henry and Pauline resided 
together in a house located approximately one-quarter of a mile 
from Lloyd's house on the Meeske property. Lloyd and Lynette 
have lived on the Meeske property since August 1994. Lloyd 
and his brothers rent farm ground from and run a farming oper
ation for Meeske Land & Cattle. Lloyd performs upkeep and 
maintenance on the portion of the Meeske property where he 
lives in exchange for not paying rent to Meeske Land & Cattle 
for the residence.  

The Appellants filed a petition on December 18, 2000. The 
Appellants alleged that on December 30, 1996, Ashley was a guest 
at a residence occupied by Lloyd and situated on farm ground 
owned or occupied by Lloyd, Henry, Pauline, and Meeske Land & 
Cattle (collectively the Defendants). The Appellants further 
alleged that Ashley was injured in an accident while riding an ATV 
around the Meeske property on that date. The Appellants alleged 
that Ashley's use of the ATV on the Meeske property was done 
with the knowledge and consent of the Defendants in spite of the 
Defendants' knowledge that it was a dangerous activity. The 
Appellants alleged that the Defendants had had a duty to exercise 
reasonable care for Ashley's safety and failed to do so and that this 
failure was a proximate cause of Ashley's injuries. The Appellants 
prayed for both special and general damages.
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On March 21, 2001, the Defendants filed answers to the peti
tion, Lloyd's separate answer being virtually identical to that of 
his codefendants. The Defendants denied the existence of any 
negligence on their part and asserted that Ashley was guilty of 
contributory negligence sufficient to bar recovery. Specifically, 
the Defendants alleged that Ashley was negligent in failing to 
maintain a proper lookout, failing to maintain the ATV under rea
sonable control, and driving the ATV at a rate of speed greater 
than was reasonable and prudent. Through a subsequent order, 
the court limited any alleged acts of contributory negligence by 
Ashley to those acts specifically set forth in the answers filed by 
the Defendants.  

On August 9, 2002, Meeske Land & Cattle filed a motion for 
summary judgment. Meeske Land & Cattle alleged that there 
was no genuine issue as to any material fact and that it was enti
tled to summary judgment as a matter of law. Meeske Land & 
Cattle indicated that its motion was based on the petition of the 
Appellants; the answer of Henry, Pauline, and Meeske Land & 
Cattle; and an affidavit of Lloyd dated August 8, 2002.  

The hearing on Meeske Land & Cattle's motion was held on 
August 22, 2002, via telephone conference. The Appellants dis
missed Henry and Pauline from the suit on that date. At the hear
ing, Meeske Land & Cattle offered into evidence the petition of 
the Appellants; the answer of Henry, Pauline, and Meeske Land 
& Cattle; the affidavit of Lloyd; and a deposition of Ashley. The 
Appellants did not object to the offer of the pleadings or of 
Ashley's deposition. The Appellants did make numerous objec
tions to the offer of Lloyd's affidavit, which we discuss below as 
necessary to the resolution of this appeal. The district court 
received the affidavit into evidence subject to the Appellants' 
objections. The record of the August 22 hearing does not reflect 
a specific ruling by the court admitting the remaining exhibits 
offered by Meeske Land & Cattle into evidence.  

By agreement of the parties, the Appellants were given 15 
days from the hearing to submit their evidence in opposition to 
the motion for summary judgment. The judge's notes contained 
in the transcript indicate that on August 30, 2002, the court con
sidered submitted the exhibits it received from the Appellants.  
Meeske Land & Cattle did not object to the Appellants' exhibits.
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Specifically, the Appellants' exhibits consisted of the Defendants' 
answer to the Appellants' interrogatories (providing the legal 
description of the Meeske property), a licensed abstractor's affi
davit attached to a warranty deed (both indicating that Meeske 
Land & Cattle owned the Meeske property at the time of Ashley's 
accident), answers and objections of Lloyd to the Appellants' 
interrogatories, and depositions of both Lloyd and Joan. Specific 
details of the various exhibits offered by the parties are set forth 
below as necessary to our resolution of this appeal.  

The district court entered an order on September 20, 2002, 
granting Meeske Land & Cattle's motion for summary judgment.  
The court found the following facts to be undisputed: (1) The 
ATV involved in the accident was owned by Lloyd, (2) Henry 
and Pauline were not present when Ashley rode the ATV on 
December 30, 1996, (3) the area where Ashley was riding the 
ATV consisted of a gravel road and grassy area with bumps in 
both the road and the grassy area, and (4) the area where the ATV 
was being ridden was on real estate "under the control of and[,] 
perhaps, rented by Lloyd" from Meeske Land & Cattle. The 
court explained that it "sai[d] perhaps rented by [Lloyd]" 
because Lloyd lived there rent free in return for taking care of the 
real estate. The court found no dispute regarding any of the above 
facts or the inferences to be drawn from them. The court found 
no evidence that would support a claim against Meeske Land & 
Cattle, other than the fact that it was the owner of the real estate 
where the accident occurred. The court granted Meeske Land & 
Cattle's motion for summary judgment. The Appellants subse
quently perfected their appeal to this court.  

Following the docketing of the appeal, Meeske Land & Cattle 
filed a motion to amend the bill of exceptions. On January 6, 
2003, a telephonic hearing was held on the motion. The district 
court entered an order, filed with this court on January 9, amend
ing the bill of exceptions to indicate that the court overruled all 
of the Appellants' objections to Lloyd's affidavit and received all 
of the exhibits offered by the parties into evidence.  

III. ASSIGNMENTS OF ERROR 
The Appellants assert that the district court erred in (1) over

ruling their objections to Lloyd's affidavit and (2) sustaining 
Meeske Land & Cattle's motion for summary judgment.
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IV. STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and the 

evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Controlled Environ. Constr v.  
Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003). In 
reviewing an order for summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment was granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Id.  

[3] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is involved only when the 
rules make such discretion a factor in determining admissibility.  
Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663 
N.W.2d 43 (2003).  

V. ANALYSIS 
1. ADMISSION OF LLOYD'S AFFIDAVIT 

(a) Contents of Affidavit 
Lloyd's affidavit avers as follows: 

[Lloyd], of lawful age, being first duly sworn upon oath, 
deposes and states as follows: 

1. [Lloyd] has personal knowledge of the facts set forth 
in this affidavit.  

2. [Lloyd] owned the [ATV that Ashley] was riding on 
December 30, 1996.  

3. [Henry] and [Pauline] were not present when [Ashley] 
rode the [ATV] on December 30, 1996.  

4. [Henry] and [Pauline] did not see [Ashley] at any 
time on December 30, 1996.  

5. [Henry] and [Pauline] were not aware that [Ashley] 
was riding on the [ATV] on December 30, 1996.  

6. No dangerous or hazardous conditions existed on the 
land where [Ashley] was riding the [ATV] on December 
30, 1996.  

7. [Henry] and [Pauline] did not own the land where 
[Ashley] was riding the [ATV] on December 30, 1996.
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8. [Henry] and [Pauline] did not reside at the location 
where [Ashley] was riding the [ATV] on December 30, 
1996.  

Further [Lloyd] sayeth not.  

(b) Analysis of Appellants' Objections 
[4,5] Under the terms of Neb. Rev. Stat. § 25-1334 (Reissue 

1995), affidavits offered for the truth of a particular fact (1) shall 
be made on personal knowledge, (2) shall set forth such facts as 
would be admissible into evidence, and (3) shall show affirma
tively that the affiant is competent to testify to the matters stated 
therein. Whalen v. U S West Communications, 253 Neb. 334, 570 
N.W.2d 531 (1997). Statements in affidavits as to opinion, belief, 
or conclusions of law are of no effect. Id.  

The Appellants assert that the district court erred in overrul
ing their objections to Lloyd's affidavit. The Appellants objected 
that the entire affidavit was not relevant because issues relating 
to Henry and Pauline as individual defendants were moot, given 
their dismissal from the case. The Appellants also asserted that 
the affidavit consists primarily of conclusions. The Appellants 
made objections to the individual paragraphs of the affidavit as 
indicated below: 

Paragraph I of the affidavit indicates that Lloyd had personal 
knowledge of the facts set forth in the remaining paragraphs of 
the affidavit. The Appellants do not object to this paragraph per 
se, but they do assert that the conclusion set forth in paragraph 
I is not sufficient to establish the necessary foundation for the 
admission of the remaining paragraphs of the affidavit.  

The Appellants did not specifically object to paragraph 2, 
which indicates that Lloyd owned the ATV in question. This fact 
was supported by Lloyd's deposition testimony, which was evi
dence submitted by the Appellants, and thus, the Appellants 
have waived any objections to the admission of paragraph 2. See 
Westgate Rec. Assn. v. Papio-Missouri River NRD, 250 Neb. 10, 
547 N.W.2d 484 (1996).  

Paragraph 3 indicates that Henry and Pauline were not present 
when Ashley rode the ATV on December 30, 1996. The 
Appellants asserted that this paragraph (as well as the other para
graphs concerning Henry and Pauline) was not relevant given the
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dismissal of Henry and Pauline from the case as individual 
defendants. We disagree. To the extent that Henry and Pauline 
were officers and directors of Meeske Land & Cattle, their 
knowledge of the incident is relevant to the liability of that cor
poration. Further, the Appellants waived their objections to para
graph 3 by submitting similar evidence: Lloyd testified in his 
deposition that on the day of the accident, only he, Ashley, 
Chelsea, Brittandy, and one of his stepdaughters were present on 
the Meeske property. Ashley's deposition testimony concerning 
those present on the Meeske property on the day of the accident 
was consistent with Lloyd's.  

[6] Paragraph 4 indicates that Henry and Pauline did not see 
Ashley at any time on December 30, 1996, and paragraph 5 indi
cates that Henry and Pauline were not aware that Ashley was rid
ing the ATV on December 30. The Appellants objected to para
graphs 4 and 5 based on insufficient foundation to show Lloyd's 
personal knowledge of these matters. Lloyd's affidavit may not 
contain sufficient foundation to establish that Henry and Pauline 
did not see Ashley at any time on the day of the accident.  
However, as we have discussed above, the record does support a 
conclusion that Henry and Pauline did not see Ashley while she 
was riding the ATV on December 30. The undisputed evidence 
shows that Henry and Pauline were not present on the Meeske 
property while Ashley was riding the ATV on December 30. The 
only reasonable inference from this evidence is that Henry and 
Pauline did not see Ashley while she was riding the ATV on 
December 30. The Appellants have waived any objections to the 
contrary. To the extent that paragraph 4 suggests that Henry and 
Pauline did not see Ashley on December 30 at times other than 
when she was riding the ATV, this evidence is irrelevant, but the 
admission of such irrelevant evidence is not reversible error. As 
discussed in the following section, the other properly admitted 
and relevant evidence supports the trial court's factual findings in 
this case. A summary judgment hearing is similar to a bench trial 
of an action at law; thus, ordinarily, the erroneous admission of 
evidence in a summary judgment hearing is not reversible error 
if other relevant evidence, admitted without objection or properly 
admitted over objection, sustains the trial court's necessary fac
tual findings. John Markel Ford v. Auto-Owners Ins. Co., 249
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Neb. 286, 543 N.W.2d 173 (1996). We agree, however, that there 
is not sufficient foundation in Lloyd's affidavit to establish the 
admissibility of paragraph 5, and we accordingly strike that para
graph from Lloyd's affidavit.  

The Appellants also objected to paragraphs 4 and 5 based on 
hearsay to the extent that Lloyd was repeating information that 
Henry and Pauline told him. There is nothing in paragraphs 4 and 
5 to suggest that Lloyd was repeating information that he was told 
by Henry and Pauline. The Appellants' hearsay objections to para
graphs 4 and 5 were properly overruled by the trial court.  

Paragraph 6 indicates that no dangerous or hazardous condi
tions existed on the premises where Ashley was riding the ATV 
on December 30, 1996. The Appellants objected to paragraph 6 
because it contains a conclusion and because no foundation had 
been laid to show Lloyd's personal knowledge of the condition 
of the land on the day of the accident. The Appellants also stated 
that the information contained in paragraph 6 was irrelevant 
because "the ATV itself can be the dangerous or hazardous con
dition if ... one were even required." We note that Lloyd did tes
tify in his deposition to various facts concerning the condition of 
the land on the day of Ashley's accident; however, none of this 
foundational information was included in Lloyd's affidavit.  
Further, the statement is an improper opinion, belief, or conclu
sion. See, § 25-1334; Whalen v. US West Communications, 253 
Neb. 334, 570 N.W.2d 531 (1997). Accordingly, we strike para
graph 6 of Lloyd's affidavit.  

Paragraph 7 indicates that Henry and Pauline did not own the 
land where Ashley was riding the ATV. The Appellants agreed at 
the summary judgment hearing that Henry and Pauline did not 
individually own the land where the accident occurred. We note 
that other properly admitted evidence affirmatively established 
the ownership of the land by Meeske Land & Cattle.  

Paragraph 8 indicates that Henry and Pauline did not reside at 
the location where Ashley was riding the ATV on December 30, 
1996. Again, the Appellants have waived any objections to this 
paragraph, as they introduced similar evidence indicating that 
Henry and Pauline resided at a location approximately one
quarter of a mile away from Lloyd's residence on the date of the 
accident.
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Except as noted above, we conclude that the trial court did not 
err in overruling the Appellants' objections to Lloyd's affidavit.  

2. GRANT OF SUMMARY JUDGMENT 

(a) Evidence Concerning Accident 
Ashley's accident occurred on December 30, 1996, at a time 

when she, Chelsea, and Brittandy were having visitation with 
Lloyd. Ashley was 9 years old at the time of the accident. The 
record indicates that Lloyd, Ashley, Chelsea, Brittandy, and one 
of Lloyd's stepdaughters were present on the Meeske property at 
the time of the accident. Lloyd's wife, Lynette, was away at work 
and Chelsea was apparently in the house sleeping when the acci
dent occurred. The accident occurred in the afternoon while Lloyd 
was outside working on a fence near the residence. The girls, 
specifically Ashley, Brittandy, and Lloyd's stepdaughter, did not 
want to help Lloyd work on the fence and inquired whether they 
could ride the ATV. Lloyd informed the girls that they could do so, 
started the ATV, and designated a path upon which the girls were 
to ride. The girls took turns riding along the designated path.  
Lloyd testified that he had laid out the path so that he could see or 
hear the girls at all times while they were riding the ATV. Ashley 
testified that while she was riding the ATV, a cat ran in front of the 
ATV, and that the accident occurred when she turned to avoid the 
cat. Lloyd testified that Ashley was traveling "a little fast" at 
about 10 miles per hour when the accident occurred. Lloyd testi
fied that Ashley "went off of the course and went through that 
uneven area which caused the [ATV] to tip." 

Lloyd testified that all of the girls were allowed to operate the 
ATV many times during the summer of 1996. Lloyd indicated that 
prior to the summer of 1996, the girls had ridden on the ATV as 
passengers while it was driven by an adult. Ashley's testimony 
generally agreed with that of Lloyd; however, she indicated that 
Chelsea was not allowed to operate the ATV by herself at the time 
of the accident. Joan testified that she had informed Lloyd, Henry, 
and Pauline that she "did not want [the] girls on the [ATV]." 
Ashley was aware of Joan's admonitions against riding the ATV 
and had provided this information to Lloyd. Ashley testified, how
ever, that she never spoke with either Henry or Pauline about rid
ing the ATV. Ashley testified that neither Henry nor Pauline ever
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told her not to ride the ATV. Lloyd recalled having discussions 
with Joan on a regular basis between the summer of 1996 and 
December 1996 regarding the girls' ATV use. Some of these con
versations occurred in the presence of Lynette or the girls.  

Lloyd admitted that he was generally aware that ATV's are, or 
can be, dangerous to operate, particularly for children. Lloyd 
indicated that he had never provided the girls with helmets or 
other protective gear or clothing while they were riding the ATV, 
and Lloyd acknowledged the dangers of riding an ATV without 
such protective gear. Lloyd testified, however, that he believed 
that it was safe for the girls to ride the ATV and that they were 
mature enough and physically large enough to ride the ATV 
safely. There is nothing in the record to indicate whether any of 
the officers or directors of Meeske Land & Cattle were aware of 
any dangers associated with ATV use.  

Ashley's accident was not the first ATV accident to occur on 
the Meeske property. Approximately 6 months prior to Ashley's 
accident, Ashley's younger sister, Chelsea, had burned her leg 
while on the ATV. Lloyd indicated that he had had an accident 
with the ATV in the summer of 1986 on his father's farm when 
he rolled the ATV while driving over an uneven surface in a pas
ture. Lloyd suffered various scrapes but did not seek medical 
treatment for that accident and suffered no permanent injuries 
other than some scarring. Lloyd has also had other minor acci
dents with the ATV. There is nothing in the record to indicate 
whether any of the officers or directors of Meeske Land & Cattle 
were aware of other accidents with the ATV.  

The evidence indicates that Henry and Pauline lived approxi
mately one-quarter of a mile from Lloyd's residence at the time 
of Ashley's accident. Lloyd testified that Henry was on the 
Meeske property daily, as Henry was "the boss," but that Pauline 
was on the property less frequently. Lloyd indicated that Henry 
and Pauline were never present on the Meeske property when 
the girls were riding the ATV, that Pauline had in fact never 
come onto the Meeske property when the girls were there, and 
that Henry was not aware that the girls were riding the ATV.  
Ashley testified that the girls did ride the ATV at Henry and 
Pauline's home on one occasion and that Pauline was present at 
the time. Ashley did not indicate whether Henry was present
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when the girls rode the ATV at Henry and Pauline's home. Joan 
testified that the girls had ridden the ATV in the presence of 
Henry and Pauline in July 1996. With respect to that occasion, 
Joan indicated that she had arrived to pick up the girls from their 
visitation with Lloyd and that Henry and Pauline were standing 
in their yard. Joan testified that she observed Brittandy, Ashley, 
and perhaps one of the other girls on the ATV at the time. Joan 
indicated that this occasion was the only time when she spoke to 
Henry and Pauline about the girls' not being allowed to use the 
ATV. Lloyd did not recall the girls' ever riding the ATV at Henry 
and Pauline's home.  

(b) Analysis of Summary Judgment 
[7-9] In Heins v. Webster County, 250 Neb. 750, 552 N.W.2d 

51 (1996), the Nebraska Supreme Court held that owners and 
occupiers of land must exercise reasonable care toward all lawful 
visitors and set forth several factors to be considered in evaluating 
whether reasonable care has been exercised. Among the factors to 
be considered are (1) the foreseeability or possibility of harm; (2) 
the purpose for which the entrant entered the premises; (3) the 
time, manner, and circumstances under which the entrant entered 
the premises; (4) the use to which the premises are put or are 
expected to be put; (5) the reasonableness of the inspection, 
repair, or warning; (6) the opportunity and ease of repair or cor
rection or giving of the warning; and (7) the burden on the land 
occupier and/or community in terms of inconvenience or cost in 
providing adequate protection. Id. A possessor of land is subject 
to liability for injury caused to a lawful visitor by a condition on 
the land if (1) the possessor defendant either created the condi
tion, knew of the condition, or by the exercise of reasonable care 
would have discovered the condition; (2) the defendant should 
have realized the condition involved an unreasonable risk of harm 
to the lawful visitor; (3) the defendant should have expected that 
a lawful visitor such as the plaintiff either (a) would not discover 
or realize the danger or (b) would fail to protect himself or herself 
against the danger; (4) the defendant failed to use reasonable care 
to protect the lawful visitor against the danger; and (5) the condi
tion was a proximate cause of damage to the plaintiff. Herrera v.  
Fleming Cos., 265 Neb. 118, 655 N.W.2d 378 (2003). A plaintiff
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in a premises liability case is required to adduce evidence show
ing that there was a negligent act on the part of the defendant and 
that such act was the cause of the plaintiff's injury. Id.  

[10] The evidence is undisputed that Meeske Land & Cattle 
owned the property where the accident occurred. While the 
Appellants alleged in their petition that Meeske Land & Cattle 
also occupied the property, the evidence was undisputed that 
only Lloyd and Lynette resided on the property where the acci
dent occurred. However, corporate activities (namely, farming 
and ranching) occurred on the property, and Henry was present 
on the property on a regular basis to oversee these activities.  
Therefore, for the purpose of this summary judgment, we will 
assume that Meeske Land & Cattle was both an owner and an 
occupier of the property in question. The question then becomes 
whether Meeske Land & Cattle can be held responsible as the 
owner and occupier of the property in question. In order to pre
vail in their case against Meeske Land & Cattle, the Appellants 
need to prove that Henry and Pauline (or another director, officer, 
or agent of that corporation) knew of a dangerous condition or 
activity taking place on the property on December 30, 1996, that 
they failed to correct that condition or activity, and that the con
dition or activity was a proximate cause of damage to Ashley.  
Knowledge of the board of directors, officers, or agents of a cor
poration is imputed to the corporation. Professional Recruiters v.  
Oliver, 235 Neb. 508, 456 N.W.2d 103 (1990).  

The Appellants assert that it was the use of the ATV that cre
ated a dangerous activity, as opposed to the terrain of the land 
creating a dangerous condition. Therefore, to the extent that the 
court relied upon the evidence regarding the condition of the 
premises in granting the summary judgment, we agree with the 
Appellants that this evidence was not relevant and that it was not 
proper to base summary judgment on facts relating to the condi
tion of the premises.  

The question then becomes whether Meeske Land & Cattle, 
through its directors, officers, or agents, knew, or could have 
known by the exercise of reasonable care, of the allegedly dan
gerous activity (use of the ATV by Ashley) taking place on the 
premises on December 30, 1996. The evidence is undisputed that 
Henry and Pauline were officers and directors of Meeske Land &
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Cattle at the time of the accident. The evidence is also undisputed 
that Henry and Pauline were not present on the premises at the 
time of the accident and therefore did not see the alleged danger
ous activity occurring. No evidence was presented with regard to 
the remaining officer, Meeske Land & Cattle's secretary, Irene, as 
she died after the accident occurred. While Lloyd's affidavit 
alleges that Henry and Pauline were not aware that Ashley was 
riding the ATV on December 30, we have stricken that evidence 
as being without sufficient foundation. No affidavit or deposition 
testimony from Henry or Pauline was offered to establish their 
alleged lack of knowledge of the use of the ATV on the corporate 
property by children on the day of the accident or at any other 
time. The Appellants assert that Henry and Pauline were generally 
aware that the dangerous activity, children riding the ATV, was 
allowed to occur on the premises. The evidence adduced to sup
port this contention, offered in opposition to the motion for sum
mary judgment, was the deposition testimony of Joan, which, 
taken together with the deposition of Ashley (offered by Meeske 
Land & Cattle), reveals that "the girls" rode the ATV near Henry 
and Pauline's home in July 1996 and that Henry and Pauline were 
present and able to observe this activity.  

Giving the Appellants the benefit of the inference that Henry 
and Pauline were aware that children were allowed to operate the 
ATV on corporate premises, we turn to the remaining elements 
necessary for premises liability, those being whether Meeske 
Land & Cattle, through its officers and directors Henry and 
Pauline, (1) should have realized that use of the ATV involved an 
unreasonable risk of harm to Ashley, (2) should have expected 
that Ashley would not realize the danger or would fail to protect 
herself against the danger, and (3) failed to use reasonable care to 
protect Ashley against the danger. See Herrera v. Fleming Cos., 
265 Neb. 118, 655 N.W.2d 378 (2003). There was no evidence 
adduced by either party concerning the first two elements. With 
regard to Henry's or Pauline's use of reasonable care to protect 
Ashley, the evidence shows that neither of these officers and 
directors owned or had control of the ATV and that neither was on 
the premises on the day of the accident, thereby making their 
opportunity to "use reasonable care to protect [Ashley] against the 
danger [of riding the ATV]," see id. at 122, 655 N.W.2d at 382,
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virtually impossible. The Appellants argue that Henry and Pauline 
could have instructed Lloyd to prohibit the girls' use of the ATV 
on corporate premises or included such a prohibition in a lease.  
The Appellants suggest that such an instruction might have pre
vented Lloyd from allowing the allegedly dangerous activity to 
occur. The Appellants did not offer any evidence to support this 
position at the summary judgment hearing. Based upon our 
review of the record and giving the Appellants the benefit of all 
reasonable inferences, we cannot conclude that an instruction 
from Henry or Pauline to Lloyd that the girls not be allowed to 
ride Lloyd's ATV on corporate premises would have reasonably 
prevented the occurrence of the allegedly dangerous activity.  
Rather, the evidence reveals that Lloyd did not heed the repeated 
admonitions of Joan that the girls not be allowed to ride the ATV.  
This evidence, together with the undisputed facts that Henry and 
Pauline did not own the ATV and were not present on the Meeske 
property at the time of Ashley's accident, leads us to conclude that 
Meeske Land & Cattle made a prima facie case for summary 
judgment. The Appellants did not produce evidence to show the 
existence of a material issue of fact concerning the duty to use 
reasonable care to protect visitors on the property. See Controlled 
Environ. Constr v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 
771 (2003). We conclude that on this record, the reasonable care 
required of Meeske Land & Cattle, as the landowner, to protect 
visitors against danger did not include instructing Lloyd, as the 
possessor, that ATV use by children on the corporate property be 
prohibited. See Heins v. Webster County, 250 Neb. 750, 552 
N.W.2d 51 (1996).  

[11,12] We conclude that the evidence adduced in connection 
with the motion for summary judgment on behalf of Meeske 
Land & Cattle discloses that there is no genuine issue as to any 
material fact or the inferences to be drawn therefrom with regard 
to the alleged failure of Meeske Land & Cattle to exercise rea
sonable care to protect Ashley against the danger of operating 
the ATV on the day of the accident and that Meeske Land & 
Cattle is thereby entitled to summary judgment as a matter of 
law. Although for reasons somewhat different from the district 
court's in its consideration of the motion for summary judgment, 
we affirm the court's decision granting summary judgment in
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Meeske Land & Cattle's favor. A proper result will not be 
reversed merely because it was reached for the wrong reason.  
Wasikowski v. Nebraska Quality Jobs Bd., 264 Neb. 403, 648 
N.W.2d 756 (2002). Where the record demonstrates that the 
decision of a trial court is correct, although such correctness is 
based on a different ground from that assigned by the trial court, 
an appellate court will affirm. Boettcher v. Balka, 252 Neb. 547, 
567 N.W.2d 95 (1997).  

VI. CONCLUSION 
Except as otherwise noted in the above analysis, we conclude 

that the district court did not err in overruling the Appellants' 
objections to the admission of Lloyd's affidavit. Nor did the dis
trict court err in granting summary judgment in behalf of Meeske 
Land & Cattle.  

AFFIRMED.  

KIT DWIGHT WILLCOCK, APPELLANT, V.  

DEBORAH LEE WILLCOCK, APPELLEE.  

675 N.W.2d 721 

Filed March 2, 2004. No. A-03-600.  

1. Modification of Decree: Child Support: Visitation: Appeal and Error. Modification 
of child support payments is entrusted to the trial court's discretion, and although, on 
appeal, the issue is reviewed de novo on the record, the decision of the trial court will 
be affirmed absent an abuse of discretion. The same standard applies to the modifica
tion of visitation rights.  

2. Judgments: Words and Phrases. An abuse of discretion occurs when the trial court's 
decision is based upon reasons that are untenable or unreasonable or if its action is 
clearly against justice or conscience, reason, and evidence.  

3. Child Support: Rules of the Supreme Court: Appeal and Error. Interpretation of 
the Nebraska Child Support Guidelines presents a question of law, regarding which 
an appellate court is obligated to reach a conclusion independent of the determination 
reached by the court below.  

4. Child Support. As a general matter, the parties' current earnings are to be used in cal
culating child support.  

5. Appeal and Error. A party cannot complain of error which that party has invited the 
court to commit.  

6. Divorce: Modification of Decree: Visitation. Visitation rights established by a mar
ital dissolution decree may be modified upon a showing of a material change of cir
cumstances affecting the best interests of the children.

422



WILLCOCK v. WILLCOCK 423 

Cite as 12 Neb. App. 422 

7. Modification of Decree: Words and Phrases. In the context of marital dissolutions, 
a material change of circumstances means the occurrence of something which, had it 

been known to the dissolution court at the time of the initial decree, would have per
suaded the court to decree differently.  

Appeal from the District Court for Hamilton County: MICHAEL 

OWENS, Judge. Affirmed.  

Chris A. Johnson, of Conway, Pauley & Johnson, P.C., for 
appellant.  

Linda Caster Senff, of Powell & Senff, for appellee.  

SIEVERS, INBODY, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Deborah Lee Willcock and Kit Dwight Willcock each had 
one of their minor children, both sons, in their physical custody 
prior to Deborah's filing an application to modify the parties' 
decree of dissolution. When the parties' elder son (who was in 
Kit's physical custody) reached the age of majority, Deborah 
filed this action, seeking to establish child support for the par
ties' younger son. Kit filed a cross-application for modification, 
seeking, among other things, additional summer visitation time 
with a corresponding reduction in his child support obligation 
during that period. The district court established an award of 
child support but did not modify Kit's summer visitation time.  
Kit appeals. For the reasons stated below, we affirm.  

BACKGROUND 
When the parties' marriage was dissolved on March 26, 1993, 

custody of the parties' two minor sons was awarded to Kit, and 
on November 24, 1997, a modification decree transferred cus
tody of both sons to Deborah. On October 28, 1998, the court 
entered an order awarding the parties joint legal custody of their 
sons but placing physical custody of the elder son with Kit and 
physical custody of the younger son with Deborah. At the time 
of the 1998 modification, the court did not order child support, 
due to the split physical custody arrangement. On October 31, 
2002, Deborah filed an application to further modify the parties' 
decree of dissolution. In the application, Deborah alleged that a
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material change of circumstances had occurred since the entry 
of the 1998 modification order, in that the parties' elder son had 
turned 19 on September 25, 2002. Deborah sought an order 
requiring Kit to pay child support beginning October 1 of that 
year for the parties' younger, still minor son.  

Kit filed an answer and cross-application for modification of 
the decree. In his cross-application, Kit asserted that he should 
be awarded the income tax dependency exemption for the par
ties' minor son each year. Kit requested that Deborah be ordered 
to provide health insurance for the minor son, as well as to pay 
the first $1,200 of nonreimbursed medical expenses incurred for 
the minor son's benefit. Kit further requested summer visitation 
with the minor son for the entire months of June and July each 
year and an 80-percent abatement of his child support obligation 
during those 2 months.  

The modification hearing was held on March 27, 2003. At the 
hearing, Kit testified that he farms approximately 700 acres 
owned by his father. About half of the farm ground is planted in 
corn; the rest is planted in alfalfa or dedicated to pasture. Kit and 
his father also raise cattle. Kit pays 60 percent of the expenses 
for the farming operation and retains 60 percent of the profits.  

Kit's income tax returns from 1998 through 2002 were 
received into evidence. Kit's tax returns reveal the following: 

Year Net Farm Profit Depreciation Wages 
1998 $16,467 $1,975 $6,600 
1999 14,336 2,191 0 
2000 25,907 2,053 0 
2001 11,351 4,557 0 
2002 4,691 2,076 0 

Prior to 1994 or 1995, Kit earned a wage from his father's farm
ing operation, as indicated above. In 1994 or 1995, Kit began rent
ing his father's farm ground, and Kit and his father began splitting 
profits and expenses as described above.  

Kit presented testimony from Cindi Heiden, the individual 
who prepared his 1999 through 2002 tax returns. Heiden, the 
franchise owner of the York, Nebraska, H&R Block office, indi
cated that she also had access to the materials used to prepare 
Kit's 1998 tax return, as that return had been prepared by the for
mer owner of the York H&R Block office. Heiden testified that
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she had been asked to prepare "straight line depreciation" on the 
items listed on the depreciation schedules of Kit's tax returns.  
Heiden testified that the straight line depreciation that was avail
able and taken by Kit for 2002 was $1,418.90, for 2001 was 
$1,275.34, for 2000 was $1,254.75, for 1999 was $1,254.75, and 
for 1998 was $1,034.60. Taking Kit's net farm profit and any 
wages earned for each year from 1998 through 2002, adding 
back in the total depreciation shown on schedule F of his tax 
returns, and then deducting the straight line depreciation, Kit had 
earnings of $24,007.40 in 1998, $15,272.25 in 1999, $26,705.25 
in 2000, $14,632.66 in 2001, and $5,348.10 in 2002.  

Kit testified concerning the causes of his drop in farm income 
over the 2 years preceding the modification hearing. Kit testified 
that the market price for corn, his main crop, had dropped from 
$2.50 per bushel to around $1.40 and then recovered to approx
imately $2.20. Kit testified further that the recent drought con
ditions have substantially affected his farming operation.  
Specifically, Kit testified that the weather in 2002 caused the 
dryland corn to burn up, reduced the number of alfalfa cuttings 
from approximately four to two, and caused the pasture to be 
"short." Kit also indicated that government payments have been 
reduced in recent years. Kit irrigates a little over one-third of his 
corn crop, and he indicated that the expense of irrigation had 
increased during the drought period. Kit testified that his income 
has fluctuated since he began farming with his father on a coop
erative basis approximately 8 years prior to the modification 
hearing. Kit further testified that such fluctuation is typical of 
farming income.  

At the time of the hearing, Deborah worked full time at 
Cornerstone Bank in Aurora, Nebraska, earning $8 an hour.  
Deborah also had several part-time jobs from which she received 
several hundred dollars of additional income per month. Deborah 
submitted copies of the 2001 and 2002 joint tax returns for herself 
and her new husband. With regard to health insurance, Deborah 
testified that Kit had a policy on their minor son as part of his 
health plan and that her new husband carries the parties' minor 
son on his health insurance family plan at no extra cost. Deborah 
did not object to providing insurance for the parties' minor son as 
long as nonreimbursed expenses were split between her and Kit.
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Kit submitted a proposed child support calculation, averaging 
his 2001 and 2002 income. Deborah submitted a proposed child 
support calculation, utilizing a 5-year average to establish Kit's 
annual income. Both Kit's and Deborah's calculations utilized 
rates of $8 per hour and 40 hours per week to calculate Deborah's 
annual income.  

Kit's visitation schedule at the time of the modification hear
ing consisted of every other weekend, every other holiday, and 
two different 3-week sessions in the summer. The parties' minor 
son was 16 years old at the time of the hearing, and he had been 
employed in the past as a part-time telemarketer. Deborah testi
fied that the parties' minor son planned to continue part-time 
summer employment following the school track season. Deborah 
asked the court to continue the summer visitation schedule of 
two separate 3-week sessions, which she felt was in the minor 
son's best interests. Deborah admitted that Kit lives close to the 
town in which she resides and that if Kit's visitation request were 
granted, the parties' minor son could still commute to any part
time job without difficulty.  

Kit testified that he was seeking summer visitation with the 
parties' minor son for the months of June and July, with Deborah 
having weekend visitation during that time. Kit also indicated 
that he would be willing to allow the minor son to "come and go 
to [Deborah's] house as he please[d]." Kit testified that he 
thought that such a visitation arrangement would be in the best 
interests of the minor son, because Kit wanted to "bond with 
him more and be - instead of a visitor . .. a dad to him." Kit 
testified that the current summer visitation plan was not con
ducive to establishing the kind of relationship with the minor 
son that he wished to have. Kit testified that his request was 
driven in part by the fact that the minor son was then 16 years 
old and would be "out on his own" in another 3 years. Kit 
believed that the proposed visitation schedule would not inter
fere significantly with Deborah's time with their minor son 
given Deborah's work schedule (full-time job, plus various 
evening part-time jobs).  

As to his request for the income tax dependency exemption, 
Kit testified that if the court granted child support based upon the
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calculations he submitted, he would not expect to receive the 
dependency exemption. Kit also testified, however, that he would 
like to be given the opportunity to purchase the dependency 
exemption from Deborah.  

The district court entered an order on April 22, 2003, finding 
that a material change in circumstances had been shown such 
that Kit should be required to pay child support for the parties' 
minor son. The court found that Kit's income fluctuates consid
erably due to his involvement in agriculture and determined that 
an average of Kit's earnings for the 3 previous years was the 
most appropriate method to determine Kit's annual income for 
child support purposes. The court prepared a worksheet utilizing 
the income and depreciation figures submitted at trial and 
ordered Kit to pay child support of $262 per month effective 
November 1, 2002. Pursuant to paragraph 0 of the Nebraska 
Child Support Guidelines, the court ordered Kit to pay 46 per
cent of the minor son's nonreimbursed health care expenses after 
Deborah has paid the first $1,200. The court did not make any 
order regarding the provision of health insurance. With respect 
to Kit's request for increased visitation and a corresponding 
abatement in child support during such visitation time, the court 
found no change in circumstances to support such request.  

Kit filed a motion for new trial which was denied by the 
court on May 8, 2003. Kit subsequently perfected his appeal to 
this court.  

ASSIGNMENTS OF ERROR 
Kit asserts, restated, that the district court erred in (1) aver

aging his last 3 years of income in calculating his child support 
obligation and (2) not awarding him additional summer visita
tion time with a corresponding reduction in his child support 
obligation during the extended visitation period. Kit also asserts 
that the court erred in not addressing the dependency exemption 
issue. Kit does not argue this error in his brief on appeal, and 
accordingly, we do not address it. A claimed prejudicial error 
must not only be assigned, but must also be discussed in the 
brief of the asserting party, and an appellate court will not con
sider assignments of error which are not discussed in the brief.  
Hass v. Neth, 265 Neb. 321, 657 N.W.2d 11 (2003).
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STANDARD OF REVIEW 
[1,2] Modification of child support payments is entrusted to the 

trial court's discretion, and although, on appeal, the issue is 
reviewed de novo on the record, the decision of the trial court will 
be affirmed absent an abuse of discretion. Gallner v. Hoffman, 
264 Neb. 995, 653 N.W.2d 838 (2002). The same standard applies 
to the modification of visitation rights. See Fine v. Fine, 261 Neb.  
836, 626 N.W.2d 526 (2001). An abuse of discretion occurs when 
the trial court's decision is based upon reasons that are untenable 
or unreasonable or if its action is clearly against justice or con
science, reason, and evidence. Hartman v. Hartman, 265 Neb.  
515, 657 N.W.2d 646 (2003).  

[3] Interpretation of the Nebraska Child Support Guidelines 
presents a question of law, regarding which an appellate court is 
obligated to reach a conclusion independent of the determina
tion reached by the court below. Gallner v. Hoffinan, supra.  

ANALYSIS 
Child Support.  

Kit asserts that the district court erred in averaging his last 3 
years of income in calculating his child support obligation. The 
fifth footnote (footnote 5) to worksheet I of the Nebraska Child 
Support Guidelines states, "In the event of substantial fluctua
tions of annual earnings of either party during the immediate 
past 3 years, the income may be averaged to determine the per
cent contribution of each parent as shown in item 6. The calcu
lation of the average income shall be attached to this work
sheet." The district court relied on this language in calculating 
Kit's child support obligation.  

[4] Kit argues that the court erred in its interpretation of the 
above language and that it was not in the best interests of the par
ties' minor son to use income averaging in the present case. In 
support of his argument, Kit directs us to Peter v. Peter, 262 Neb.  
1017, 637 N.W.2d 865 (2002), and State on behalf of Hannon v.  
Rosenberg, 11 Neb. App. 518, 654 N.W.2d 752 (2002). In Peter 
v. Peter, the Nebraska Supreme Court was presented with its first 
opportunity to apply the specific language of footnote 5. The 
lower court, due to what it found to have been fluctuations in the 
father's annual income, had utilized income averaging as an
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appropriate method for determining whether there had been a 
material change in circumstances that would require a modifica
tion in child support. On appeal, the Nebraska Supreme Court 
found that the evidence provided by the father had revealed a 
clear pattern of consistently increasing income. The Supreme 
Court determined that it was not in the best interests of the chil
dren to allow income averaging when the father's income was 
consistently increasing. The Supreme Court noted the proposi
tion that as a general matter, the parties' current earnings are to 
be used in calculating child support. Peter v. Peter, supra. The 
Supreme Court found no reason to deviate from this principle 
under its de novo review and determined that on remand, the 
lower court should use the parties' current earnings in calculating 
the father's child support obligation.  

In State on behalf of Hannon v. Rosenberg, this court was 
faced with a steady decline in the father's income, as opposed to 
a steady increase, but found the rationale of Peter v. Peter equally 
applicable. The father's income had shown a steady decrease 
since 1997, as opposed to the "substantial fluctuations" required 
by footnote 5. The father had received a cut in pay in 1999 that 
had continued for approximately 16 months, and there was no 
indication that his pay would increase in the future. This court 
stated that "[w]hile using income averaging to increase support 
is generally beneficial to minor children, this method should only 
be used when the facts support it." State on behalf of Hannon v.  
Rosenberg, 11 Neb. App. at 524, 654 N.W.2d at 758. We con
cluded that the facts of the case did not support the use of income 
averaging and that the district court had erred in using the 
father's average income for the 3 years prior to trial in calculat
ing child support.  

[5] Kit argues that the present case is on point with State on 
behalf of Hannon v. Rosenberg and that the district court erred in 
not using his "most recent income" as opposed to averaging the 
last 3 years. Brief for appellant at 9. We initially note that at the 
hearing, Kit offered a proposed child support calculation utilizing 
a 2-year income average. Kit did not suggest at any time during 
the hearing that income averaging was not an appropriate method 
for calculating his child support. Rather, he argued that a 2-year 
average, instead of the 5-year average proposed by Deborah, was
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appropriate. To the extent that Kit now complains on appeal that 
income averaging in general is inappropriate in this case, his 
assignment of error is without merit. A party cannot complain of 
error which that party has invited the court to commit. Medlock v.  
Medlock, 263 Neb. 666, 642 N.W.2d 113 (2002).  

We do find State on behalf of Hannon v. Rosenberg, 11 Neb.  
App. 518, 654 N.W.2d 752 (2002), distinguishable from the pres
ent case and, upon our de novo review, conclude that the district 
court did not err in utilizing a 3-year income average in calculat
ing Kit's child support obligation. In State on behalf of Hannon 
v. Rosenberg, the father's income was derived from an hourly 
wage. There was nothing in the record in that case to indicate that 
the pay decrease suffered by the father in 1999 was temporary in 
nature. In the present case, Kit's income is derived from farming, 
a profession that is subject to income fluctuations based on a 
variety of factors. Kit acknowledged that his income as a farmer 
has been subject to fluctuation, a fact borne out by our review of 
Kit's tax returns from 1998 through 2002. Kit's income fell from 
1998 to 1999, rose from 1999 to 2000, and fell again from 2000 
to 2002. Kit testified that his income as a farmer is subject to a 
variety of factors, including the farm economy, weather condi
tions and crop yields, and government payments, each of which 
might clearly rise or fall on a basis independent of the other fac
tors. Kit's testimony indicated that the farm economy had expe
rienced something of a rebound but that drought conditions were 
still expected for 2003 and government payments were not 
expected to increase significantly for 2003. Upon our de novo 
review, we find that the district court did not abuse its discretion 
in utilizing a 3-year income average in calculating Kit's child 
support obligation. This is not to say that the principles 
announced in Peter v. Peter, 262 Neb. 1017, 637 N.W.2d 865 
(2002), and State on behalf of Hannon v. Rosenberg could never 
be applicable in calculating the child support obligation of some
one engaged in the fanning profession. However, given the facts 
of this particular case, we conclude that the increase and 
decrease shown in Kit's last 3 years of income are more akin to 
the "substantial fluctuations" required by footnote 5 than to the 
steady decrease in income experienced by the father in State on 
behalf of Hannon v. Rosenberg. We find no abuse of discretion by
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the district court in this case in using income averaging to calcu
late child support.  

Visitation.  
[6,7] Kit asserts that the district court erred in not awarding 

him additional summer visitation time with a corresponding 
reduction in his child support obligation during the extended 
visitation period. Visitation rights established by a marital dis
solution decree may be modified upon a showing of a material 
change of circumstances affecting the best interests of the chil
dren. Fine v. Fine, 261 Neb. 836, 626 N.W.2d 526 (2001). In the 
context of marital dissolutions, a material change of circum
stances means the occurrence of something which, had it been 
known to the dissolution court at the time of the initial decree, 
would have persuaded the court to decree differently. Gallner v.  
Hoffinan, 264 Neb. 995, 653 N.W.2d 838 (2002).  

The district court found no change in circumstances to support 
Kit's request for a change in his summer visitation rights, and 
upon our de novo review of the record, we agree with this find
ing. Kit presented little, if any, testimony concerning changed 
circumstances, and the only testimony that the increased summer 
visitation would be in the best interests of the parties' minor son 
was Kit's conclusive statement to that effect. While we applaud 
Kit's desire to have a closer relationship with the minor son, such 
a desire alone does not constitute a material change of circum
stances. The established visitation schedule is a liberal one which 
should provide Kit with many opportunities to develop the 
desired relationship with the son. The district court did not abuse 
its discretion in refusing to award Kit expanded summer visita
tion rights.  

CONCLUSION 
The district court did not abuse its discretion in utilizing a 

3-year income average in calculating Kit's child support obliga
tion. Further, the district court did not abuse its discretion in 
refusing to award Kit expanded summer visitation rights.  

AFFIRMED.


