Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
10/08/2026 01:55 AM CDT

THIS BOOK CONTAINS THE OFFICIAL
REPORTS OF CASES

DECIDED BETWEEN
JUNE 24, 2005 and FEBRUARY 2, 2006

IN THE

Supreme Court of Nebraska

VOLUME CCLXX

PEGGY POLACEK

OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2008



Copyright A. D. 2008

BY PEGGY POLACEK, REPORTER OF THE SUPREME COURT
AND THE COURT OF APPEALS

For the benefit of the State of Nebraska



TABLE OF CONTENTS
For this Volume

MEMBERS OF THE APPELLATE COURTS .. ..t e e v vennn. s
JupiciAL DISTRICTS AND DISTRICT JUDGES . . .. ............ vi
JupiciaL DisTRICTS AND COUNTY JUDGES .. ............. viii
SEPARATE JUVENILE COURTS AND JUDGES .. ............... X
WORKERS’ COMPENSATION COURT AND JUDGES . ............ X
ATTORNEYS ADMITTED . .t vttt eeiee e eiiianen i Xi
TABLE OF CASES REPORTED .. ..\ v vt iiiiiiiiieiiannn XV
LisT ofF CASES DISPOSED OF BY

FIiLED MEMORANDUM OPINION . . ... ...cciiiiinnennn.. XXi1
List oF CASES DispOSED OF WITHOUT OPINION . . .. ... ... XXiii
LisT OF CASES ON PETITION FOR FURTHER REVIEW . ... .. .. XXV
JusTICE DALE E. FAHRNBRUCH MEMORIAL . ............ XXXV
CASES REPORTED .« ot v vt teie e ieeee e teiiiaaane e 1

HEADNOTES CONTAINED IN THIS VOLUME .. ............ 1003

(iit)






SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

Joun V. HENDRY, Chief Justice

Joun F. WRIGHT, Associate Justice

WiLLIAM M. CONNOLLY, Associate Justice
JouN M. GERRARD, Associate Justice
KennNeTH C. STEPHAN, Associate Justice
MIcHAEL M. McCoRMACK, Associate Justice
LiNDSEY MILLER-LERMAN, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

EvererT O. InBODY, Chief Judge

Joun F. IRwWIN, Associate Judge
RICHARD D. SIEVERS, Associate Judge
THEODORE L. CARLSON, Associate Judge
FRANKIE J. MOORE, Associate Judge
WiLLIaM B. CASSEL, Associate Judge

PEGGY POLACEK . ......... oot [P Reporter
LANET ASMUSSEN .« « v v oot eiemeomin oo, Clerk
JANICE WALKER . . . vt viee e e State Court Administrator

)



BUBUI  cccreeereeees iod 'V UoLRIN
NF—.NEO .............. Nv—QQHO < mNEOﬁ
BURWIQ et UOSE3[D "] Seuwre(
BUBIQ)  tccccrrreceeces 11a(] [jossmy [
Nﬁ.&Eo .............. Nﬂmﬁ—um E bowuho
BUEWI()  cctccreccees uoqEIRg "D 19194
BUBIIQ) et DIOJYSY NI ‘AL
&ﬂdEo ............. %:Oﬁ—wﬁoo 1~ Numur—ﬂw
NﬁEo ............... %O%%OU —QN—.—U_E .H
NﬁEo ............. %:QDEN‘M .< G_Umbﬁm
QE.NEO ................ :Nﬁﬁﬁm .m %.—do
BQEWI s UBIO ' p[eion)
N:@Eo ............. CNEEuOQm —. Uhd—.—U~N~
ﬁﬁﬂNEO ................. NMO.H.H. m ——ﬁmUmOH
mSN:‘—O .............. hh. »Cﬂwﬁf—.ﬁm Q C:O—-
szF—.—ﬁv ................ :D:DE &OEN& —. WN~MZOD ................. :ﬁ:.—om
Upoour] e oSN 1pof
UODUI] e w10g[0D) 'Y ugo[
UODUI] e suIng (] UsAdlg
U[OOUT] -ttt SIOMO]] UAEY
UOOUI] e if ‘NUB 'q [N8q
UOOUT] e JOUnLAM T e
UOOUP] et WOIANAYY a1y3ef
UOOUP]  ccrrretreees UMD [ prRUISg IOISEOUB  cccrrreesesee Py
:OJTQ&& .............. _.::nuvﬁ{ Vm _u_>mﬁ—
EO;:Q&& .............. QHDHwNN m EN—=~B
\A:U Nv—mNhDOZ ............. hOWOEF—UNm \.H ——NU—H&M
co_zmmmn— ........... :OwQEOSH Ry uwuooo %thw pue .QOHO .mmﬁU ................. pu023g
pels| (7Y U uosuyor “ AYSIA JoAey], pue ‘aul[eg ‘UOSpIeydIY
umgny e If ‘wehlg [otueq ‘aume( ‘s[[oyonN ‘eyewaN
Qn:bmwvm ............... U:D—mHOM 3 ——,—ﬂw& »ﬁOmﬂ:o—. »Cowhﬁu—LOM hﬂwﬁo »Dhoeﬂ:m m%N~U ................... Hm.—mhm
slte) 1Sy ur sadpng 1OLOSI(] Ul SaNUNo)) 10LISI(] JO JaquinN

SHOANI LOMILSIA ANV SLOIYLSIA TVIDIANS

(vi)



Lsuprg

.- .. e BAROSY) "W QUISIEY
............. :0Huwmnwm\w .\lh :ﬁﬂvﬁﬂm

Suuen
PUBI[Y vttt UBILISAJIS UeLlg XNOIS pue ‘uepuays ‘Jogg $10d2§
5111027 W seeecee e oddiyg QO MaqoYy ‘[ILIOA ‘TequiTy] “Jueln) ‘udpIen) ‘anaq
=O€N:U ........ e e e —HOWQEN .D M.ﬂ—ﬁ& nmvamo nuacﬁ%oau »Quwzm xom nHOﬁcNm P R R sMﬂeah
YOO T . wogin prAEq Sewot L, pue
uo)Surxa| et Al 91Ao(] g souref ‘MOI[IA PIY ‘SUDIS] ‘UOSISYJOIN ‘uedo]
aueld YyHON Tttt 10 spue[aoy H preuod ‘ufoduly ‘YNsy ‘190OH YO0dUYMH
Me[JUMON " ceree s Rydngy g uyof ‘soheH ‘Iodson ‘seuind ‘1onjuoxj
Vﬂooouz ............... ‘:Qﬁ—m.HOuuﬂm .—. ::O—. »\Aﬂucﬂ—o »ﬂHO@BNQ n@%ﬂso »hg£t< ............. . F—HﬁO\ro—m
=0U~HME P I I RIS HO@H@I mb@rﬁ HQ&WDUB mvcﬁ »wﬁm—onhm
wwc—awﬁm R . AEOBMH::H :O:Hmuuw .%Uﬁ.ﬁduv— .ﬁﬁﬂ.ﬂwm hmENU< ....... P T BT AT F—H—.—OF
PUR[S pUBID e ToqI Y EsesaL
PUBJS] PUBID)  t et uo0)sTuIAIT sowef
%ocumevm e . 0~MOEQOH *d uyof [T pue opeyyng P NN
I9[29Y M PUR ‘A3[[BA
‘ueuIayg Yooy ‘dnoT ‘eyed BASY
quomsuty ottt T Rs1ZOY (I RN ‘premoH OH ‘Ao[ea1n) ‘playIen
ﬁ—ughsm DI I I T B R R R waﬁhuﬁﬁﬂo .Q ﬂv—ﬁzom »HDHWSO a?o—l—o .—HBOHm .ﬂu%om .U.ﬁmﬁ—m P N R R F—.z‘—wmm
YOHON Tt s1030y "D yowed QUARA\ PUE ‘UOIURBIS ‘9011
QuARpy e Zsug g 1qoy ‘UOSIPRIA “XOUY] Surun) .0&0—3:< R UoASS
Aryeoyeq oot pIeyulg WM
juowrary v s+ *uoswes g uyof uojSUIYSEAN PUR ‘UOISINYL
g v P aw_ﬂo ‘a —u~>|_dﬁ— ,OWGOQ .ﬂOuﬁ.Q rﬂucu—.mﬁ— ,H&ﬁDU J.:um ....... C e qumm
oos.ﬁa R IO I Oﬁtﬂﬂmo .U EE
BIOINY ** SuUAMQ [QRYOIN 310X pUE ‘pIemag ‘sIopuneg
premog ©* SS9[D "D U]y “flod ‘eneld ‘eoueN YOLU
SnquInO]y e aYUIAIG Y 119904 ‘UOYTWRY ‘YBJ[0D) JOQNG QUOOG "ttt irereiees g
si%e) JoIsI(T ul sedpnf JOISK(] U SenIUNo)) 191ISI(] JO IPqunN

SdOANS LOMLSIA ANV SLOTILSIA TVIDIANL

(vii)



BIoINY

OOYBAY e 0TI A UIAIRIA
\Au_o U_>NQ ............ :OE.NOQOE M Mu_bw&
snquInjoy) e ednioyg ‘[ Yuerg JI0X pue ‘premog ‘siapune§ Yod
snQuINOy) e asnoy Hg peien ‘aneld ‘aoueN YOLUS ‘uoi[iuey
&ho.ﬁ ................. m=m>m— ‘H mﬁ.—su ,OMOOQ Jnm,.:OU .ho—u:m .Dcoom ................... :CM&
NE.&EO ............. HHOEQQUE O w—ﬁho
BUBLIQ e 0zZnoIRIA A31}jo[
PURWIQ)  ccctreeereeees 1°qUY g uyor
N:.NEO ................. 0\501— M —%.HHMQ
e o DR RREEREE XUPUSH ‘Jy BUSOREIN
QF—NEO ............... N——wz‘—mu nm F—anmoh,
BUBLIQ)  t ot ctereees 1oLIEY Q0URIMET]
BUBWIQ  cttcccereeeess SurY Y eupg
BRI e SPENDOIA ‘O SEWoy,
N:NEO .................. Ou—ﬂa .> E%‘H
M:&Eo .............. Nﬁﬁaw ,2 EOEQDHM
N:&fﬂﬁu ............... NV—WNEOOHQ m QEN—. wﬂﬂw=oo ................. SH;:,—OHW
UOOUI] e i eeees l[oA0] v uear
C—OU—-:‘M ............... %Oﬂﬂvkﬁy —- O_hzﬁwm
EﬁOOC—WH ................. OTAOQ V~ %HNE
U[OOUT] " rrrereteeeeseees ToUpUI g Yoef
~:.UUEM‘.H .................. %EHOMO& O—NO
UOOU] e 101504 ] Sowref IOISBOURT] e ereeens pIyy,
H—O;:QN& ................... :O~OV~ H XNZ
ﬁQ:——QNm ................... ﬁ—OH—ﬂ—: @ﬁorﬁ
%H—U Nv—mﬁhaoz .............. H@—UMDSC_QHW .m F:\—Oﬁ
ﬁo::aﬂm ............... HD&WOB U HHUDOM %edw ﬁ—\—ﬁ .OOHO nmeU ................. ﬁ:OODW
omeag Wiy, 9onIg usAdlg 12Aey ] pue
Q. SIPIVON yoLmed ‘[ ‘SulfeS ‘UOSPIRYDRY “ddumed
me S[ley e UBWIYISBIAL ] STHIND) »QSNEGZ hcomcno—. »:Omuuto—, rowmo ................... 181
vlie) 121nsI(q ur sagpng 101NSIJ UT $a1UN0)) 10WISI(] JO IdqUINN

SAOANI ALNNOD ANV SLOMLSIA TVIDIAN(

(viii)



uipn

“* ' USPIOA ‘N Sowef

Aaupi§ MeMIO(] "H Sewoy],
Suuany e J2I2WED) UuI[D ‘O XNOIS pue ‘Uepuays ‘}njg snoos
uoipeyy ottt UdSUBH L sewref LUOIA ‘[[BQUITY ‘JUBID) ‘Udpien) ‘[andg
0:—>£w5m R Nucm—m w®~Hﬁ—.—U mwOBNQ nvﬁcu%ugo hUHwﬂ—m Kom »HOF——H&m ........ e ﬁ—u««~0>)'ﬁ
e[e[[e30 8Inquang ' prempy SRUWIOYJ, pue ‘MO[[IM POY
u0)Fuixaj Nie|D q uoie) ‘SUDMQ ‘UOSIUJIN ‘UBZ0T
aneld YUON [nquing, " U9y ‘uroourT ‘Ynsyf ‘1oYoOH ‘Y00dydMH
JOODOW T IRl pAo[) ‘sakey] ‘1odson) ‘sewin ‘1onjUOL]
UH&N—& EHA—OZ .. DRI EO.—oﬁhm .m HGDVM .%@:—.—Q acowado .Dm.ﬂﬁ—o ¢h5£u< R A Y £u=0>0—m
sunsey J2UJO [SEYOIA IISqIM puUR
2321p|oH 9p] "V MeqOy ‘sd[oyd ‘s[ioonN ‘Aaureay ‘ue[rey
ww—.—m.ﬁw.ﬂ: DR R R A T uuo tuﬂom V—OM—. »ﬁ:vﬁﬁﬁhnﬂ .O.uOF—\——zm .%Q—U nmENﬂv< .................. Sur—uyﬁ
Aauieay T SIaARdg ‘(Q UdRID
Ksureay uasuagIof Y pleien
pue[Sf puelry  tttrrrrtrttt af ‘ungely ‘W did
DUB[S] PUBIE) v ccces e ysng v piaeq [[OH PUB O[RIgnE -t it N
I3[93YAA PUR ‘A3[[BA
eming vttt uinqysep ‘D Aren ‘UeuLIagS Yooy ‘dnoT ‘eyed AN
BNO "7t Joeqpolg T UBjY ‘pIEMOH NOH ‘A3[931D ‘PIRLJIED
YuoMmSUTY DI PIIN uewnyos " am=m=< ‘1915 JA.EOSU ‘umorg ﬁ\mom ‘aurerg . e E:M_m
UOSIPRIA -0+ Jojke, " eUUO(
UOSIPRIA eadany "M preyory QUAEA PUE ‘UOJUEIS ‘0DIa1]
uoyFrery ot Ky g diiud ‘uosipely ‘xouy ‘Sunun) ‘adopayuy ottt YIUSAIS
oW1 ....,..........m_OQEa\/EocﬁoM
:Ouwc:‘am ................. Qn—o:‘.m mQMMBOD
Appeoyeq Ia8ey Uy uol3uIysepy pue ‘uoisiny],
el h e uos[aNWES MOYNBIN "D ‘QMGOQ .=Oxmo ,&uOv—mQ QN@UU .u.:_m .................. X
fsile) 10sIg W sagpnf 10LISI(T U SaBUNOD) JOLSI(T JO Iaquiny

SHOANS ALNNOD ANV SLOIELSIA TVIDIAAL

(ix)



ujooury

QO ¥ uyof

:—OOF—M‘I— .......................................... :w_m .VM ~ON:UME
E—OO—HMWH ....................................... OHHOMNHW& .2 WQENH
T T R R R UmOIg ] PlEUOY
UOOUT  ©t @ omrre s e e UBULION UBA Y USINE]
BUBUIQ)  * @@ttt ereneteneeee s 207 'y Sowref
BUBUIQ) """ ftetreteereteeeeeeiiceaiiiean [9ABD) “d [BYOTA

A sogpnf
SHOANI ANV LINO0D
NOILLVSNAdINOD SUIAIOM

:OS_—an— ................... [29N.O 1990y

:O::mﬁ& .............. I[PUSD) “( OUDIMET] et %Q.:mm
wooury e 101104 S Epur]

WOOUI] et UosmE( ' SPWOY

W[OOU]  creereeereeeees UOSIOUL, ‘D WO <ttt 1395EOUE]

BRI SJoTUB(] UOUIOA

BUBWIQ oo Aoy uo:Qouw_.EU

BURWIQ)  cccttitretiies If SBWIOY SIPEAL

L YOTACYWID) D) Ipagezi]

NH‘—MEO ............... :ow::o—- .m MN—M—JOD .............. m&~w:oa
A sagpnr Auno)

SHOANS TINOD ATINFANL ANV
SIANOD HTINHANSL HIVIVAHS

x)



ATTORNEYS
Admitted Since the Publication of Volume 269

FrREDERICK LEWIS ABBOUD, JR.
KAREN LORETTA ACKLAND
WiLLIAM JAMES ACOSTA-TREJO
JULIE LUCILLE AGENA

ANNE MARIE ARMITAGE
RyaN PATRICK BAILEY
AvLLisoN DANA BALUS

RyaN BRUCE BEACH

AMY CINDA BECKER
ReBecca K. BEERLING
WAYNE JEFFREY BENA

Jami LYN BIRKEL

RoNEE KAYE BLUE

NATHAN MORRIS BOURAY
TiMorHY WILLIAM BOwMAN
MicAELA MARIE BRANDT
KeLLY LEIGH BRODER
TrACY LYNN BRODERICK
JAMES MARSHALL BUCHANAN
BriaN WiLLIAM BUGE
KEevIN EUGENE BURR

RyaN DouGLaSs CALDWELL
Patrick JOSEPH CALKINS
BreN HoLLowAY CHAMBERS
DaviD VicTor CHIPMAN
Francis JosepH CLEARY
Patrick JosepH COLE
TERENCE FREDERICK COLYER
Scort Kenton CooL

JiLL ALLISON DALEY

IrRA WILLIAM DAvID

TracY LYNN DEUTMEYER
MARLO DICKMAN

DANA ELIZABETH DORAN
DaviD VINCENT DREW
PaTrRICK M. DRIVER
AMANDA ANN DUTTON
LiBBY KATE ELDER
RENEE ANN EVELAND
ScorT RAYMOND FARMEN
AUSTIN HUNTER FEARNOW
JusTiIN WADE FIRESTONE
KATHLEEN MARA FOSTER
KaTtiE ANN FOUGERON
Braby MARIE FRrITZ
DaviD A. FROSCHEISER
JonaTHAN EVERETT GASS
OWEN EDWARD GIRARD
GARNER R. GIRTHOFFER
SEAN MICHAEL GLEASON
SARAH ANN GLODEN
RicHARD GLUCKSELIG
STACIE ANN GODING
Scott MICHAEL GOING
VANESSA JEAN GORDEN
KATIE SUE GOSHORN
JULIE ANN GREENAMYRE
MiTCHEL LEE GREENWALL
ANGELA YONG
GRUBER-GARDNER
RAINA MARIE GULBRANDSON
SUSANNE SARAH Novak Haas
JiL KrisTINE HAMER
BRANDON DUANE HAMM
RoBERT CHRISTIAN HANSEN
KRrisTINA KATHLEEN HARP

(xi)



xii ATTORNEYS

SHON THOMAS LIESKE

KELLI PAULINE LIEURANCE
Nissa MARIE LINMAN

JEFF EDWARD LOEFFLER

Ross ALAN Luzum

NATALIE MARIE MACKIEL
BRADLEY BENEDICT MALLBERG
SHARESE ANN MANKER

JERRY MATT HARRE

BRADLEY ZANE HAUMONT
NATALIE STONE-BURNS HAZEN
JosepH RYAN HEFFLINGER
LAURIE ELIZABETH HELLBUSCH
AARON JoBN HENDRY

TEssa PAIGE HERMANSON
KATRINE MERCEY HERRBOLDT

JusTIN RYAN HERRMANN
DaNIEL THOMAS HOARTY
Ryan M. HoFFMAN
ELLEN NOELLE HOLLCROFT
JaiME LEE Hopp
RicHARD CARL HUGGINS
Bruce DEReK HUNTER
GLOISE YVETTE HUNTER
JERI LYNN HUNTER
MARTIN EARL JACKSON
MICHAEL WAYNE JENSEN
COLLEEN ENGEL JOHNSON
CRrAIG THOMAS JONES
Lisa N1cOLE JONES

AMY SUE JORGENSEN
BriaN S. Jupy

ANDREW JAMES KAFKA
ELLEN MICHELE KAPLAN
PHILIP BENJAMIN KATZ
JoHN ROBERT KELLY
KEeNT THOoMAS KELSEY
DusTiN JosEPH KESSLER
TmotrHY JoserH KNAPP
INDHIRA ANNA LAPUMA
JEREMY PHILIP LAVENE
Lisa MARIE LEICK
DANIEL PATRICK LENAGHAN
MICHELLE Joy LEPIN
JoHuN JosepH LEvY
ROBERT LEO LIBERTY
AMBER LEE LicHTI

STEPHEN DouGLAS MARSO
ALAN DAVID MARTIN
MoLLy ANNE MAZOUR
MARGARET WAREHAM HALL
McCANN
Jopie HAFERBIER McGILL
AUsSTIN LAMOINE McKiLLiP
Donna KAYE McMAHON
KELLY DENE MEIER
ANDREW SCOTT MEREDITH
CASEY EDWARD MILLER
MICHELLE LoUISE MOELLER
KRISTIN ANN MOHRMAN
MoLLy CATHERINE MORAN
KATHERINE ELIZABETH
MORGAN
JONATHAN JAY MUELLER
DEE A. MULDER
ManpyY LEE MusTa
THOMAS GREGORY NELSON
SARAH PAIDER NEWELL
STEVEN JOE NEWLAND
TIMOTHY SPENCER
NOERRLINGER
KATHERINE NICOLE Novak
DaviD MATTHEW O’NEILL
VIcTorR CARLING PADIOS
LuUKE HERBERT PALADINO
DwmiTrRY PANIOTTO
AMY LYN PARKER
ApaM DAvVID PAVELKA



ATTORNEYS Xiii

PaTtrRICK DONALD PEPPER TraVIS JON WRIGHT
MEGHAN MARISSA PETERSON DavID ALAN YUDELSON
Scort IRVIN POLSKI
KAREN COLLEEN POTTS
JuprtH HoPE ROBERTS
NEAL JAMES ROBINSON
ANNE MARIE ROHLING
CATHY RENEE SAATHOFF
KRISTENA MARIE SCHANBACHER
JoHN MAGNUS SCORSINE
KEeENNETH ROBERT SEGAL
JouN LEwis SELZER
STEPHANIE MARIE SHARP
REGINA LYNN SHIELDS
JoYCE MARIENE SIMMERMAN
PauL JAMES SKOLAUT
DANIEL RYAN SLAUGHTER
MICHAEL MARTIN SLOAN
ROBIN LYNETTE SPADY
BRANDON LINDSAY STEENSON
RaNa KAREN STENDER
TARA ANN STINGLEY
KELLY HOPE STRICHERZ
Lucas LEE SWARTZENDRUBER
CASEY JOSEF SYMONDS
ALLEN MICHAEL TATE
JENNIFER NICOLE TAYLOR
Duc TrRAN
ANASTASIA MEREDITH TROUT
JouN McCLURE WALKER
JAMES BOONE WARD
SHANE MARK WARNER
KIMBERLY MARIE WATSON
KENNETH SHANNON WEAR
KATHRYN SUE KIMBRO
WHITFIELD
AMY KRISTINE WIEBELHAUS
KyYLIE ANN WOLF
DAMIEN JAMES WRIGHT






TABLE OF CASES REPORTED

Adams; NEBCO, INC. V. ...t 484
AlDa; SHAIE V. oot 656
Alliance, City of; Todence v. ... ..o oo 59
Altayar; Kant v. ... 501
American Alternative Ins. Corp.; Molinav. ... ... 218
American Med. Security; LeRette v. ... ... . i 545
Andres v. McNeil CO. oo ovti i e 733
Antonio S. & Priscilla S, Inre Interest of .. ... .. ... i 792
Application of Brown, Inre ... ... ... .. i 891
Application of Hartmann, Inre ... 628
Application of Metropolitan Util. Dist,, Inre ... .......ooieinnen. 494
Application of Roseberry, Inte .. .. ... 508
Arndt v. Department of Motor Vehicles ...t 172
BR.etal,InteInterestof ... ... i i 685
Bauer, Inte Estate of ... .. oot 91
Beatrice Community Hosp. & Health Ctr.; Blinnv.  ...................0. 809
Beeder; SLAtE V. ..ttt 799
Beehner; New Tek Mg, V. .ot 264
Bergan Mercy Health Sys.; McLeay v. ... 693
Blinn v. Beatrice Community Hosp. & HealthCtr. . ................ont 809
Bridgeport Tractor Parts; Gary’s Implement v.  ..........o.ooheiiinnn . 286
Bridgeport Tractor Parts; Gary’s Implement v. ... 337
Brown, In re Application of ... ... i 891
Brunk v. Nebraska State Racing Comm. ... ..., 186
Canbaz; StALE V. oo ie e et 559
Carlson; State ex rel. Counsel for Dis. v. ... .. ... .ot 344
Caspers Constr. Co. v. Nebraska State Patrol ...t 205
Cement Products; Ortiz V. ..ottt 787
Central Neb. Pub. Power, In re Complaintof  ............... ... ..ot 108
Cerny v.Longley ...t e 706
Channer v. CUMIMINE o v oo ee i iiaae e s s ae e te e nae e 231
Chapin; State ex rel. Counsel for Dis. v. ... 56
Chromy-Strunk; SIrunk V. .. ..o e 917
City of Alliance; Todence v. ... .. oot 59
City of Columbus V. SWANSON . ... eoiuennintia e 713
City of Lincoln v. Realty Trust Group  ...........oo ittt 587
City of Papillion; Smith v. .. ... oo 607
Collett V. COllett oottt it e et e 722
Columbus, City of v. SWanson  ...........o.ooiiiiiiiiiia o 713
Complaint of Central Neb. Pub. Power,Inte  ......... ..o 108
CONOVEL, STAE V.« evee e et e iieis i aiae e e a e ean e e aa e 446
Counsel for Dis., State exrel. v. Carlson  ......... ..., 344



xvi TABLE OF CASES REPORTED

Counsel for Dis., State ex rel. v. Chapin ~ .............................. 56
Counsel for Dis., State ex rel. v. Gilroy  ......................... .. .... 339
Counsel for Dis., State exrel. v. Hart — ........... ... .. ... ... ...... 768
Counsel for Dis., State ex rel. v. Horneber  ............................ 951
Counsel for Dis., State ex rel. v. JOnes  ...........uueennnesnn . 471
Counsel for Dis., State exrel. v. Kleveland  ............................ 52
Counsel for Dis., State exrel. v. Lauby  ............................... 405
Counsel for Dis., State ex rel. v. Paragas  .............................. 998
Counsel for Dis., State ex rel. v. Simmons  ............................ 429
Counsel for Dis., State ex rel. v. Watts  .............. 0. .. 749
Countrywide Truck Ins. Agency; State of Floridav. ..................... 454
County of Douglas; Fraternal Order of Police v.  ........................ 118
County of Douglas; Fraternal Order of Police v. ........................ 469
Cumming; Channerv.  ...... e 231
Darland Constr. Co.; Pinnacle Bankv.  ............................... 978
Dean; State v. ... .. 972
Department of Motor Vehicles; Arndtv. ... ..., 172
Devin W.etal, Inre Interestof ... ....... . ... ... ........... 640
Douglas, County of; Fraternal Order of Policev.  ....................... 118
Douglas, County of; Fraternal Order of Policev.  ....................... 469
Douglas Cty. v. Kowal ... ... .. . . . 982
Dunster; State v. ... e 773
Eicher v. Mid America Fin. Invest. Corp.  ............................. 370
Estate of Bauer, Inre . ... .. .. ... . 91
Estate of Lamplaugh, Inre ... ... ... .. ... ... .. ... .. ... 941
Estate of Rosso, Inre . ... ... .. . 323
Farber v. Lok-N-Logs, Inc. .. ... ... . . 356
Flanagan; State v. ... ... 992
Florida, State of v. Countrywide Truck Ins. Agency ..................... 454
Fraternal Order of Police v. County of Douglas  ........................ 188
Fraternal Order of Police v. County of Douglas  ........................ 469
Furrey; State v. ... 965
Gary’s Implement v. Bridgeport Tractor Parts . ......................... 286
Gary’s Implement v. Bridgeport Tractor Parts  .......................... 337
Genthon v. Kratville . ..... ... ... ... . . 74
Gilroy; State ex rel. Counsel for Dis. v. ... 0o, 339
Griffin; State v. ... 578
Griswold’s, Inc.; Merrill v. ... ... .. 458
Grosshans; State v. .. ... 660
Guardianship & Conservatorship of Larson, Inte  ....................... 837
Hahnv.Neth ... . 164
Hall; State v. .., 669
Hansv.Lucas ... ... 421
Hart; State ex rel. Counsel for Dis. v. ... ... ... . ... ... . ... . .. . . . ... .. 768
Hartmann, Inre Applicationof ... ... ... .. ... ... . ... ... ... ...... 628
Heitzman v. Thompson ... ... .. ... .. ... ... i, 600

Hirschbach Motor Lines; Rodriguezv. ... ......................... 757



TABLE OF CASES REPORTED Xvii

Horneber; State ex rel. Counsel for Dis. v. ... ... .. ... ..cooan. 951
Hudson; State V. .. ittt e 752
Hunter T. & Jagger L., Inre Interestof  ....... ... ..................... 870
Inre Applicationof Brown — .......... ... i 891
Inre Application of Hartmann  .......... ... ... i 628
In re Application of Metropolitan Util. Dist.  ........................... 494
In re Application of Roseberry  ......... ... . il 508
In re Complaint of Central Neb. Pub. Power . .......................... 108
Inre Estate of Bauer .. ....... ... ittt s 91
InreEstate of ROSSO ... oot 323
Inre Estate of Lamplaugh  ........ .. ... . ... .. it 941
In re Guardianship & Conservatorship of Larson  ....................... 837
In re Interest of Antonio S. & Priscilla S.  ....... ... ... ... i 792
InreInterest of BR.etal. ... ... i e 685
Inre Interest of Devin W.etal. ... ... . ... . i 640
Inre Interest of Hunter T. & Jagger L. ... ... ... .o, 870
InreInterestof Jagger L. ... ... ... i 828
InreInterest of Phoenix L. ... ... .. o i 870
Inrelnterest of Shelby L. ... ... i 150
Inre Petition of Navrkal ....... ... . i 391
InrePetition of SIDNo. 1 ... .. 856
Iodence v. City of Alliance  ......... ... i it innann, 59
Towa Beef Processors; Vega v. ... .. oot 255
J. Lou, Inc.; Magistro V. ..o e 438
Jagger L., InreInterestof ... ... .. .. o 828
Jefferson Cty. Bd. of Ed. v. York Cty. Bd. of Ed.  ............... ..ot 407
JOhnson v. STAtE ..o e i e 316
Johnston v. Nebraska Dept. of Corr. Servs. ... . ... ..ot 987
Jones; State ex rel. Counsel for Dis. v. ... i 471
Kant v. AMAYar .. ... i 501
Kawa, Stale V. ittt e 992
Kimminau v. Uribe Refuse Serv. ... .o 682
Kleveland; State ex rel. Counsel for Dis. v. ... ...... ... ... ... ol 52
Kowal; Douglas Cty. V. ... oottt iiieee e 982
Kratville; Genthon V. .. ot e i e e 74
Lamplaugh, Inte Estate of ... ... .. oo 941
Larson, In re Guardianship & Conservatorshipof — ..................... .. 837
Lauby; State ex rel. Counsel for Dis. v. ... ... .. .. ool 405
Lecuona v. McCord ... ... .ttt 213
LeRette v. American Med. Security  ........ ... ... .o 545
Lincoln, City of v. Realty Trust Group . ..., 587
Little; State exrel. Medlin v. . ... o i 414
Lok-N-Logs, Inc.; Farber v. ... ... ... i 356
Longley; CErny V. . ..uivii i e 706
Lucas; Hans V. ...t i e e 421
Magistrov. J. Lou, Inc. ... ... i 438

Malolepszy V. STale ...ttt 100



XVviii TABLE OF CASES REPORTED

Matis; Ondrak v. ... .. 46
McCord; Lecuona v. . ... ... .. 213
McCray v. Nebraska State Patrol — .................................... 225
McLeay v. Bergan Mercy Health Sys.  ............................. ... 693
McNeil Co.; Andres v. ..o 733
McNeil Co.; Mogliav. ... oo 241
Medlin, State ex rel. v. Little . ........... ... . ..., 414
Merrill v. Griswold’s, InC. ... ... o 458
Metropolitan Util. Dist., In re Application of  .......................... 494
Mid America Fin. Invest. Corp.; Eicherv. .............. ... ... ....... .. 370
Mogliav. McNeil Co. ... ... 241
Molina v. American Alternative Ins. Corp.  .............c.oooiuien. ... 218
Mortgage Elec. Reg. Sys. v. Nebraska Dept. of Banking  ................. 529
NEBCO, Inc. v. Adams ... ... o 484
Navrkal, Inre Petition of ... ... .. ... ... . ... . . . . ..., 391
Nebraska Dept. of Banking; Mortgage Elec. Reg. Sys.v. ................. 529
Nebraska Dept. of Corr. Servs.; Johnston v.  ........................... 987
Nebraska Dept. of Nat. Resources; Spear TRanchv. .................... 130
Nebraska State Bd. of Pub. Accountancy; Troshynskiv. ................. 347
Nebraska State Patrol; Caspers Constr. CO. V. . ..., 205
Nebraska State Patrol; McCray v.  ..............cooitininnnn . 225
Nebraska State Racing Comm.; Brunk v. ....................... ... . ... 186
Nebraska State Racing Comm.; VanHornv. ....................... .... 186
Neth; Hahn v. oo 164
Neth; Polikov v. ... 29
New Tek Mfg. v.Bechner  ........... ... .. ... .................. 264
Nicholson v. Red Willow Cty. Sch. Dist. No. 0170 ...................... 140
Omaha Constr. Indus. Pension Plan; Strongv. ... 1
Ondrak v. Matis .. ... ... . 46
Ortiz v. Cement Products  .......... ... .. . ... ... 0o i, 787
Papillion, City of; Smith v. .. ... . .. . . 607
Paragas; State ex rel. Counsel for Dis. v.  .............................. 998
Petition of Navrkal, Inre ... ... ... ... .. . . . . 391
Petitionof SIDNo. I,Inre ... .. ... ...t 856
Phoenix L., Inre Interest of ... .. ... .. .. 870
Pinnacle Bank v. Darland Constr. Co.  ...............coiui e ... 978
Polikov v. Neth ... .. 29
Qwest Communications Corp.; Washington v.  ......................... 520
Realty Trust Group; City of Lincoln v. ... .. ... ... ... ... . ... ...... 587
Red Willow Cty. Sch. Dist. No. 0170; Nicholson v.  .............. . ...... 140
Rieger; State v. ... . 904
Robertson v.Rose ... ... ... ... .. . 466
Rodriguez v. Hirschbach Motor Lines  ................................ 757
Rose; Robertson v. ... oo 466
Roseberry, In re Applicationof ... ... ... ... .. ... . ... ... ... .. 508

Rosso, Inre Estate of . ... .. ... ... . . .. .. . ... . .. 323



TABLE OF CASES REPORTED Xix

SID No. I, Inre Petition of . ... .. oo i 856
SEMLErS; STALE V.  + v vt v eeeees e e ettt 19
Shearer V. SHEATET ...t i vt ittt e e e it 178
Shelby L., Inte Interest of . ........o i 150
Simmons; State ex rel. Counsel forDis. v. ... ... i 429
Smith v. City of Papillion  ......... .o 607
S e 2 7 L1 T A R 40
Spear T Ranch v. Nebraska Dept. of Nat. Resources  ...............connne 130
State ex rel. Counsel for Dis. v. Carlson  ........ ... ... 344
State ex rel. Counsel for Dis. v. Chapin  ......... ... . i 56
State ex rel. Counsel for Dis. v. Gilroy ... ... i 339
State ex rel. Counsel for Dis. v. Hart ... ... o 768
State ex rel. Counsel for Dis. v. Horneber ... .. .. ... it 951
State ex rel. Counsel for Dis. v.Jones ... ... i 471
State ex rel. Counsel for Dis. v. Kleveland  ......... .. ... it 52
State ex rel. Counsel for Dis. v. Lauby  ...... ... oot 405
State ex rel. Counsel for Dis. v. Paragas  ........ ...t 998
State ex rel. Counsel for Dis. v. Simmons ... ... ccoriieiiiiiias 429
State ex rel. Counsel for Dis. v. Watts ... ..ot 749
State ex rel. Medlin v. Little ... ..ottt 414
State; JOMNSON V. o oot it 316
State; MalolePSZy V. .o ovviineiit e e 100
State of Florida v. Countrywide Truck Ins. Agency  .............ccoonnun 454
SHAE; SO0 V. oottt e e e e e e e 40
State; Tyson Fresh Meats v. ... i eees 535
State V. AlDA vt 656
State V. BEEAEr . oot i it e e e 799
State V. CANDAZ o oot et ettt e e e e a s 559
StAte V. COMOVEL v vv e vttt me e e te et e aaae e eaans 446
SLAE V. DAL o oot et et et e e e 972
StAte V. DUNSIET e ettt e e ee s e ettt 773
State v. Flanagan . .........oiiiiii i 992
State v. FUITEY oottt 965
State V. GEFFIN .t e et ettt e e e 578
State V. GrOSSHANS & ottt v e e e et ee et e 660
State v. Hall .ot e e 669
State V. HUdSON .+t vo vttt e iee e et i 752
SEAte V. KAWA ot vttt et teete et e et 992
State V. RIEZET ..o oottt e 904
SEALE V. SEMIEIS  + v v ettt ittt e ie et 19
State; ZWYZAIL V. o oviute e atv e 41
Strong v. Omaha Constr. Indus. Pension Plan ~ .................oocinvnnn 1
Strunk v. Chromy-Strunk .. ... o 917
Swanson; City of Columbus v. ... .. i 713
Thompson; HEItZIMAN V. ...\ vennnt et 600
Troshynski v. Nebraska State Bd. of Pub. Accountancy — .................. 347
Tyson Fresh Meats v. State . ....ooooiiiiniiiii e 535

Uribe Refuse Serv.; Kimminau v. ... 682



XX TABLE OF CASES REPORTED

Van Horn v. Nebraska State Racing Comm.  ........................ ... 186
Vega v. Iowa Beef Processors — ...................oooiiiiiiii . 255
Washington v. Qwest Communications Corp.  ........................ .. 520
Watts; State ex rel. Counsel for Dis. v.  ............ ... ... ... ... ... 749
York Cty. Bd. of Ed.; Jefferson Cty. Bd.of Ed. v.  .................... .. 407

Zwygart v. SHAte .. ... 41



LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-03-045: In re Application of Huffman. Reversed and
remanded with directions. Stephan, J.

No. S-03-514: Ramsey v. Brantley. Affirmed. Gerrard, J.
McCormack, J., not participating.

No. S-03-1291: Gallner v. Gallner. Affirmed. Appellee’s
motion for award of attorney fees overruled. McCormack, J.

No. S-04-131: Schulz v. Memorial Health Care Sys.
Affirmed. Per Curiam.

No. S-04-293: Omaha Pub. Power Dist. v. Tract No. 2.
Affirmed. Wright, J.

No. S-04-605: Dillon v. Hawthorne. Affirmed. Wright, J.

No. S-04-929: Purcella v. Purcella. Affirmed. Per Curiam.
Connolly, J., participating on briefs.

Nos. S-04-1017, S-05-283: Marcovitz v. Rogers. Affirmed.
Per Curiam. Connolly, J., not participating.

No. S-04-1042: State v. Cody. Affirmed. McCormack, J.

No. $-04-1084: Johnson v. Johnson. Affirmed. Per Curiam.

No. $-04-1317: Burford v. Bingham. Affirmed. Connolly, J.

No. S-05-260: In re Interest of Jaden H. & Dejhin H.
Affirmed. Connolly, J.

No. S-05-785: State v. Mowell. Affirmed. Connolly, J.

(xxi)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-02-552: State ex rel. Counsel for Dis. v. Dunker.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-03-239: State ex rel. Counsel for Dis. v. Starrett.
Motion of relator to dismiss sustained; application for temporary
suspension dismissed.

No. S-04-609: Walters v. Department of Health and
Human Servs. Stipulation allowed; appeal dismissed.

No. S-04-1169: Zimmerman v. Department of Motor
Vehicles. Reversed and remanded. See, rule 7A(3); Chase v.
Neth, 269 Neb. 882, 697 N.W.2d 675 (2005).

No. S-05-013: State v. Davlin. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-05-053: State v. Fields. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-05-057: Witham v. Department of Motor Vehicles.
Motion of appellant to dismiss appeal sustained; appeal dis-
missed at cost of appellant.

No. S-05-207: State v. Ray. Motion of appellee for summary
dismissal sustained. See rule 7B(1).

No. S-05-209: State ex rel. Counsel for Dis. v. Koenig.
Motion sustained; formal charges dismissed with prejudice.

No. S-05-217: State ex rel. Counsel for Dis. v. Riskowski.
Motion of relator to dismiss formal charges sustained; formal
charges dismissed.

No. S-05-271: State v. Watkins. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-05-294: State v. Luschen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7A(1).

No. S-05-330: State v. Meers. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-05-528: State v. Glover. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

(xxiii)



XXiv CASES DISPOSED OF WITHOUT OPINION
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No. A-03-1209: Westergaard v. Westergaard. Petition of
appellant for further review overruled on September 14, 2005.
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2005.
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lant for further review overruled on November 23, 2005.

No. A-04-077: Vital Learning Corp. v. Talent Plus. Petition
of appellant for further review overruled on October 13, 2005.

No. S-04-079: Blinn v. Beatrice Community Hosp. &
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further review sustained on July 13, 2005.

Nos. A-04-153, A-04-437: Ord v. AmFirst Invest. Servs., 14
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ther review overruled on December 14, 2005.

No. S-04-237: Bronsen v. Dawes County, 14 Neb. App. 82
(2005). Petition of appellant for further review sustained on
November 16, 2005.

No. A-04-266: Helvering v. Union Pacific RR. Co., 13 Neb.
App. 818 (2005). Petition of appellant for further review dis-
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rule 2F(1); Robertson v. Rose, 270 Neb. 466, 704 N.W.2d 227
(2005).

No. A-04-282: Vater v. County of Lancaster. Petition of
appellant for further review overruled on November 16, 2005.

No. A-04-357: Niedbalski v. Jensen. Petition of appellant for
further review overruled on August 31, 2005.

No. A-04-359: Jensen v. Niedbalski. Petition of appellant for
further review overruled on August 31, 2005.
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ther review overruled on August 31, 2005.
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ther review overruled on July 13, 2005.
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ther review overruled on July 7, 2005.

Nos. A-04-565, A-04-566: State v. Policky. Petitions of
appellant for further review overruled on September 28, 2005.
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ther review overruled on January 5, 2006.

No. A-04-617: In re Guardianship of Brenda B. et al., 13
Neb. App. 618 (2005). Petition of appellee for further review
overruled on September 21, 2005.

No. A-04-684: Hute v. County of Lancaster. Petition of
appellant for further review overruled on January 5, 2006.

No. A-04-717: State v. Ladwig. Petition of appellant for fur-
ther review overruled on August 31, 2005.

No. A-04-725: State v. Feldhacker. Petition of appellant pro
se for further review overruled on October 26, 2005.

No. A-04-766: Arbtin v. Puritan Mfg. Co., 13 Neb. App. 540
(2005). Petition of appellant for further review overruled on
August 31, 2005.

No. A-04-770: Anderson v. Anderson. Petition of appellant
for further review overruled on October 26, 2005.

No. A-04-770: Anderson v. Anderson. Petition of appellant
pro se for further review overruled on October 26, 2005.

No. A-04-773: Gann v. Vickers, Inc. Petition of appellant for
further review overruled on July 7, 2005.

No. A-04-777: Vande Guchte v. Kort, 13 Neb. App. 875
(2005). Petition of appellant for further review overruled on
November 16, 2005.

No. A-04-817: Lindner v. Lindner. Petition of appellant for
further review overruled on June 15, 2005.

No. S-04-844: State v. Lykens, 13 Neb. App. 849 (2005).
Petition of appellee for further review sustained on October 19,
2005.
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ther review overruled on October 19, 2005.

No. A-04-900: McDermott v. McDermott. Petition of appel-
lant for further review overruled on July 7, 2005.

No. A-04-938: Knowles v. Midland Motors. Petition of
appellant for further review overruled on July 13, 2005.

No. A-04-1011: State v. Groves. Petition of appellant for fur-
ther review overruled on October 26, 2005.

No. A-04-1037: State v. Nguth, 13 Neb. App. 783 (2005).
Petition of appellee for further review overruled on October 13,
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lant for further review overruled on September 21, 2005.

No. S-04-1125: State v. Alba, 13 Neb. App. 519 (2005).
Petition of appellee for further review sustained on June 22,
2005.
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ther review overruled on August 31, 2005.
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ther review overruled on August 31, 2005.
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Petition of appellant for further review overruled on November
30, 2005.

No. A-04-1254: In re Interest of Olivia W. & Lucien W.
Petition of appellant for further review overruled on December
14, 2005.
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further review overruled on September 21, 2005.
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Petition of appellant for further review overruled on December
14, 2005.
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Petition of appellee for further review overruled on December
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No. A-04-1272: State v. Wells. Petition of appellant for fur-
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No. A-04-1293: State v. Thompson. Petition of appellant for
further review overruled on July 7, 2005.

No. A-04-1295: Joplin v. State Patrol. Petition of appellant
for further review overruled on June 29, 2005.

No. A-04-1310: State v. Quijada. Petition of appellant for
further review overruled on June 15, 2005.

No. A-04-1318: Henderson v. Henderson. Petition of appel-
lant for further review overruled on December 14, 2005.
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appellant for further review overruled on July 13, 2005.
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appellant for further review overruled on July 7, 2005.

No. A-04-1337: Dworak v. Dworak. Petition of appellant for
further review overruled on November 16, 2005.

No. A-04-1351: State v. Smith. Petition of appellee for fur-
ther review overruled on September 28, 2005.
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Petition of appellant for further review overruled on January 5,
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No. A-04-1361: In re Guardianship of Breeahana C., 14
Neb. App. 182 (2005). Petition of appellant for further review
overruled on January 5, 2006.

No. A-04-1366: State v. Abboud. Petition of appellant for fur-
ther review overruled on December 14, 2005.
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further review overruled on June 29, 2005.
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No. A-04-1434: State v. Rodriguez. Petition of appellant for
further review overruled on November 16, 2005.

No. A-04-1438: In re Interest of Keisha B. et al. Petition of
appellant for further review overruled on August 31, 2005.

No. A-04-1448: Calm 4839, Inc. v. Clarke. Petition of appel-
lant for further review overruled on July 7, 2005.
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Petition of appellant for further review overruled on November
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Petition of appellee Phillip R. for further review overruled on
November 16, 2005.

No. A-05-009: State v. Webb. Petition of appellant for further
review overruled on July 7, 2005.

No. A-05-026: State v. Gilbert. Petition of appellant for fur-
ther review overruled on October 26, 2005.

No. A-05-028: State v. Brown. Petition of appellant for fur-
ther review overruled on November 16, 2005.

No. A-05-033: In re Estate of Jefferson. Petition of appellant
for further review overruled on August 19, 2005, as untimely
filed.

No. A-05-041: Cash v. Brook. Petition of appellant for further
review overruled on June 29, 2005.

No. A-05-050: State v. Rodriguez. Petition of appellant for
further review overruled on October 19, 2005.

No. A-05-055: In re Interest of Cody S. Petition of appellant
for further review overruled on November 30, 2005.

No. A-05-075: State v. Clapper. Petition of appellant for fur-
ther review overruled on July 7, 2005.

No. A-05-108: State v. Knight. Petition of appellant for fur-
ther review overruled on August 31, 2005.

No. A-05-109: State v. Knight. Petition of appellant for fur-
ther review overruled on August 31, 2005.

No. A-05-110: Matthews v. Drivers Mgmt., Inc. Petition of
appellant for further review overruled on December 14, 2005.

No. A-05-111: State v. Jones. Petition of appellant for further
review overruled on August 31, 2005.

No. A-05-131: State v. Gade. Petition of appellant for further
review overruled on December 21, 2005.
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No. A-05-162: State v. Kirby. Petition of appellant for further
review overruled on August 31, 2005.

Nos. A-05-177 through A-05-179: State v. Tvrdy. Petitions of
appellant for further review overruled on August 31, 2005.

No. A-05-218: State v. Davey. Petiton of appellant for further
review overruled on September 21, 2005.

No. A-05-223: State v. Burks. Petition of appellant for further
review overruled on January 19, 2006.

No. A-05-224: State v. Parnell. Petition of appellant for fur-
ther review overruled on January 19, 2006.

No. A-05-249: State v. Romero. Petition of appellant for fur-
ther review overruled on September 26, 2005, as untimely filed.

No. A-05-258: In re Interest of Tyreek T. & Asia R. Petition
of appellant for further review overruled on November 16, 2005.

No. A-05-274: State v. Alm. Petition of appellant for further
review overruled on October 13, 2005.

No. A-05-308: State v. Roman. Petition of appellant for fur-
ther review overruled on September 28, 2005.

No. A-05-352: State v. Stevens. Petition of appellant for fur-
ther review filed July 26, 2005, overruled on August 31, 2005.
See State v. Dreimanis, 258 Neb. 239, 603 N.W.2d 17 (1999).

No. A-05-352: State v. Stevens. Petition of appellant for fur-
ther review filed August 15, 2005, overruled on August 31, 2005.
See State v. Anglemyer, 269 Neb. 237, 691 N.W.2d 153 (2005).

No. A-05-352: State v. Stevens. Petition of appellant pro se
“to bypass and for direct review by the Nebraska Supreme
Court” dismissed on August 31, 2005, as moot. See rule 2B.

No. A-05-382: In re Interest of Emma B. Petition of appel-
lant for further review overruled on December 14, 2005.

No. A-05-395: Shepard v. Hill. Petition of appellant for fur-
ther review overruled on December 14, 2005.

No. A-05-397: State v. Starks. Petition of appellant for fur-
ther review overruled on December 14, 2005.

No. A-05-419: State v. Shelby. Petition of appellant for fur-
ther review overruled on October 13, 2005.

No. A-05-432: State v. Wells. Petition of appellant for further
review overruled on November 30, 2005.
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No. A-05-442: In re Interest of Kayla F. et al., 13 Neb. App.
679 (2005). Petition of appellee for further review overruled
without prejudice on August 31, 2005.

No. A-05-456: State v. Munoz. Petition of appellant for fur-
ther review overruled on October 13, 2005.

No. A-05-470: State v. Harwell. Petition of appellant for fur-
ther review overruled on October 19, 2005.

No. A-05-471: State v. Lopez. Petition of appellant for further
review overruled on September 28, 2005.

No. A-05-473: State v. Hayes. Petition of appellant for further
review overruled on December 14, 2005.

No. A-05-493: State v. Grosvenor. Petition of appellee for
further review overruled on January 17, 2006, as filed out of
time. See rule 2F(1).

No. A-05-503: State v. Carter. Petition of appellant for fur-
ther review overruled on September 28, 2005.

No. A-05-512: State v. Renteria. Petition of appellant for fur-
ther review overruled on October 3, 2005, as filed out of time.

No. A-05-515: State v. Zimmerman. Petition of appellant for
further review overruled on July 13, 2005.

No. A-05-535: State v. Schleiger. Petition of appellant for
further review overruled on December 21, 2005.

No. A-05-543: State v. Brown. Petition of appellant for fur-
ther review overruled on December 14, 2005.

No. A-05-581: State v. Johnson. Petition of appellant for fur-
ther review overruled on December 14, 2005.

Nos. A-05-647, A-05-648: State v. Chapman. Petitions of
appellant for further review overruled on December 21, 2005.

No. A-05-671: State v. Hansen. Petition of appellant for fur-
ther review overruled on November 16, 2005.

No. A-05-736: State v. Heckenliable. Petition of appellant for
further review overruled on November 30, 2005.

No. A-05-791: State v. Fry. Petition of appellant for further
review overruled on January 19, 2006.

Nos. A-05-842 through A-05-844: State v. Young. Petitions of
appellant for further review overruled on January 19, 2006.

Nos. A-05-866, A-05-867: In re Interest of Frederick A. &
Elliott A. Petitions of appellant for further review overruled on
January 19, 2006.
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No. A-05-907: State ex rel. Bruning v. California
Alternative High Sch. Petition of appellant for further review
overruled on November 23, 2005.

No. A-05-988: Rab v. Muhammad. Petition of appellant for
further review overruled on November 16, 2005.

No. A-05-1135: Villarreal v. Villarreal. Petition of appellant
for further review overruled on November 30, 2005.
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Proceedings

CHIEF JUSTICE HENDRY: Good afternoon.

The Nebraska Supreme Court is meeting in special ceremonial
session on this 8th day of November 2005 to honor the life and
memory of former Supreme Court Justice Dale E. Fahmbruch and
to note his many contributions to the legal profession.

I would like to take this opportunity to introduce you to my
colleagues on the Supreme Court. Beginning at my far left is
Justice Kenneth Stephan. Next to Justice Stephan is Justice
William Connolly. To my far right is Justice Michael
McCormack. Next to Justice McCormack is Justice John Gerrard.
And to my immediate right is Justice John Wright. Justice
Lindsey Miller-Lerman was unable to attend.

The Court further acknowledges the presence of members of
Justice Dale Fahrnbruch’s family, other members of the judici-
ary, members of the bar and friends of former Supreme Court
Justice Fahrnbruch.

At this time the Court recognizes former Nebraska Supreme
Court Chief Justice C. Thomas White, the chairman of the
Supreme Court’s Memorial Committee who will conduct these
proceedings.

Mr. Chief Justice, good afternoon.

CHIEF JUSTICE WHITE: Good afternoon.

May it please the Court, the Supreme Court of Nebraska has a
long tradition of remembering the service and noting the passing
of former members of this Court. We have met to fulfill that
solemn obligation. Indeed we could do no less. Each of you
know that the duties of the office of Judge of the Supreme Court,
the duties are enormous and at the same time both heavy and
when done with devotion to the law, light and fulfilling.

To discharge that obligation of remembrance, three colleagues
of Judge Fahrnbruch at various stages of his career will speak to
you. My first speaker is the Honorable D. Nick Caporale, former

(xxXix)
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Judge of the District Court and Judge of the Supreme Court of
Nebraska.

CHIEF JUSTICE HENDRY: Thank you. Good afternoon,
Judge Caporale.

JUSTICE CAPORALE: Your honors.

May it please the Court, it’s my honored privilege to address
this tribunal in memory of the life of one of its former members,
Dale Eugene Fahrnbruch. I pronounce it that way because I don’t
think I ever knew his middle name was Eugene.

Before I do that, however, I’ve been handed a letter from for-
mer Chief Justice Hastings who has sent a much more attractive
representative in the person of his daughter Pamela. With the
Court’s permission I would read that letter.

CHIEF JUSTICE HENDRY: Yes, please.

JUSTICE CAPORALE: “I just returned home from the hospi-
tal this weekend after spending most of last week battling pneu-
monia and found the announcement of the memorial service for
Judge Fahrnbruch. Normally I would be there, but still am so
weak that I haven’t yet strayed from the house. Nevertheless, 1
would be pleased to add a few words of tribute if it would please
the court to receive them.

Dale and I served together for about seven years on the
District Court for Lancaster County and again nearly eight years
on the Supreme Court. Dale was a brilliant lawyer and brought
that legal expertise with him to both courts. He was logical in his
analysis of a problem, conscientious and dependable in all of his
work. He contributed greatly to the judicial history of the State
of Nebraska.

My very best wishes to you and the Court. William C.
Hastings.”

Because all of us are products of our experiences, it appears
appropriate to reflect a bit on the road that brought Judge
Fahrnbruch to this bench.

He was born in Lincoln. He was the youngest of three sons of
parents of German stock. Though he attended a Lutheran grade
school for a time, he was essentially a product of the Lincoln
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Public School system, having attended Clinton grade school and
having graduated from Lincoln High School.

During his time at Lincoln High he developed an interest in
photography and journalism. A deep enough interest that he
started working part time on the night staff of the Lincoln
Journal.

On graduating from high school, he entered the University of
Nebraska’s School of Journalism. However, World War II came
along and interrupted his studies. He volunteered for the Army
and served throughout that war, spending much of his time in the
Philippines as a cryptographer. Upon being discharged, he
returned to the University of Nebraska and received an associate
degree in journalism.

He then entered what was the four-year program at the
University of Nebraska’s College of Law. He didn’t do that, how-
ever, with the thought of becoming a practicing lawyer, but
because he thought a degree in law would help him in his jour-
nalistic pursuits.

After receiving a bachelor of science in law at the end of the
second year, he learned he could complete his professional bach-
elor of law degree at Creighton University in one additional year
rather than the two additional years the University of Nebraska
would have required, so, being ever frugal, he transferred to
Creighton.

That had a fortunate and very happy unintended consequence,
for it was there that he met his future wife, Margaret Hunt, who
would become one of the few women lawyers of that day.
Together they had two children, their daughter, Becky, and son,
Dan, who predeceased his parents in death.

On graduating from Creighton and being admitted to the bar,
Dale returned to the Lincoln Journal and became city editor.
During that period he helped the Journal win a Pulitzer Prize
through his writings on Nebraska’s election system.

But as is its want, the law continued to exert its pull and he left
the news business to join the Lancaster County Attorney’s Office
where he worked his way up to Chief Deputy. He left the County
Attorney’s office to engage in the full practice of law as a private
practitioner where his work was such that he earned an appoint-
ment to the Lancaster County District Court.
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It soon became very clear to those who appeared before him
that District Judge Fahrnbruch intended to be and was at all times
in firm control of the proceedings before him. There were indeed
two sides to the bench. Those in front of it were expected to
behave professionally and courteously and respectfully not only
with regard to the Court but with regard to the parties, with re-
gard to the witnesses and most especially with regard to oppos-
ing counsel. The rules of law and the code of professional con-
duct were firmly, albeit politely, enforced by the man sitting
behind the bench.

It was Judge Fahrnbruch’s obvious commitment to his rule of
law, his fairness and his thoughtful study and knowledge of the
cases before him which earned the respect of the bar. It also
became quickly apparent, however, that Judge Fahmbruch had
not checked his journalistic credentials at the courthouse door.
Lawyers who presented documents for his signature knew that
not only would their legal work be reviewed, so would their
grammar and punctuation, and that all things were subject to
revision and correction.

During the period that he served as a member of the district
bench he earned a master of law in judicial administration from
the University of Virginia. Shortly after graduating, he was ap-
pointed to this Court. In the nine years that he served this Court,
he earned a reputation for careful and timely scholarship.

Because he was the quintessential quiet and private man, it
was not easy to get to know Dale. But one soon learned that if the
time was taken to discover the man, he was a man worth know-
ing and through whom much could be learned.

In keeping with his reserved nature, he never said more in our
consultations than needed to be said, never used more words to
say what needed to be said than were required to say. It would be
a mistake, however, to conclude that because he was quiet, he
was not committed to what he understood the law to be. While he
listened respectfully and considered carefully the thoughts and
opinions of his colleagues, unless he had been persuaded that his
view of the law was wrong, he held fast.

Throughout he was considerate, he was fair, he was studious
and he was even-tempered. Though he made no display of it, he
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cared deeply about the people around him and those at a dis-
tance who would be affected by the Court’s judgments.
Notwithstanding that compassion, when a difficult vote, pop-
ular or unpopular was required, he cast it. He cast it unflinch-
ingly, he cast it without apology and having cast it, he moved on.
In short, Dale was a man of principle and impeccable integrity
not only in his roles as judge but in all aspects of his life. To be in
his presence was to know that one was in the presence of some-
one who stood for something and who knew for what he stood.
The juris prudence of this state has benefited because of his
service as public and private practitioner of the law, by his serv-
ice as a trial judge and most especially by his contributions to the
work of this Court.
In commemoration of those contributions, I respectfully move
that the foregoing comments be made a part of the records of this
Court.

CHIEF JUSTICE HENDRY: And we shall. Thank you.

CHIEF JUSTICE WHITE: May it please the Court, the next
speaker will be Judge Earl Witthoff, a District Judge of the State
of Nebraska in and for the County of Lancaster.

CHIEF JUSTICE HENDRY: Thank you. Judge Witthoff.
Good afternoon.

HONORABLE EARL J. WITTHOFF: Good afternoon.

May it please the Court. I was asked to talk a little bit about
Judge Fahrnbruch’s life as I recall it both as a friend and as a
District Court Judge.

Judge Fahrnbruch became a District Judge in 1987 and he
served in that capacity until 1996. When Judge Fahrnbruch be-
came Justice Fahrnbruch I took his seat on the District Court
bench. I was always grateful to Dale for creating that opportunity
for me by moving up the ladder.

I first met Dale in the summer of 1964, some 40 years ago. |
was a young lawyer just finishing my tour of duty in the Army
and had not practiced a day in my life when I interviewed for the
job. It was the only time I can remember that there were more
jobs than lawyers.
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Judge Fahrnbruch had a good practice in Lincoln at that time
and agreed to talk to me. He was very courteous and considerate.
He explained his practice and what would be expected of me if I
worked for him. I always suspected that the interview was in part
a quiz.

Halfway through the interview one of Dale’s clients called
and asked him a question about Colorado law. Dale asked me
where 1 would go for a quick answer to the problem. I gave him
the general thinking at the time which was either an encyclope-
dia or perhaps a trip to the library. This is, of course, before we
had computers and the age of computers. Dale pointed out to me
that Martindale was more than a list of lawyers but also had a
summary of different laws of the states by topic, and this was
certainly a practical tip that I appreciated.

I was exposed to other aspects of Dale’s personality over the
years. One was his sense of humor. I recall a court reporter who
had gotten a divorce earlier and forgotten to have her name
changed. She was a slim young lady and sort of shy and sensitive
about her weight. When her lawyer asked her the usual questions,
she gave the usual answers; such as you are not doing this to
avoid predators, are you, and of course the answer was no, and
he concluded by saying, by the way, I only have one more ques-
tion, how much do you weigh? She objected to the question her
own lawyer had asked her. She was sitting on the bench. And
Judge Fahrnbruch, having been tipped off in advance, graciously
sustained her objection,

Dale tried to stop smoking on a number of occasions. He
finally succeeded in doing it. However, he was always careful if
someone asked if he had stopped smoking to say, no, he had only
suspended smoking. :

As a district judge Dale took a great deal of pride in his sense
of justice. Lawyers who practiced in front of him at that time
will recall that he had a case involving the value of real estate.
It was in a divorce case and the husband insisted that for various
reasons the real estate had no value but that he wanted it. Well,
when the decision came down, Judge Fahrnbruch assigned the
land no value as the husband had requested but gave the land to
the wife. The old adage of being careful what you asked for
came to mind.
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Judge Fahrnbruch took pride, as has been pointed out, in the
wording of his decrees. He was a wordsmith and a very careful
one. I suspect this came from his experience which Judge
Caporale discussed as a city editor for the Lincoln Journal. He
had a tendency to grammatically correct the wording of even
default decrees that were submitted to him. He was very careful
in the content of the decree as well.

He received a masters of law from the University of Virginia
in Charlottseville and was very proud of that and the work that it
took to accomplish that.

His record on cases that he decided in the District Court was
a very enviable one. Few were appealed but the ones that were
appealed, he was affirmed 70 times, sometimes approved as mod-
ified, very seldom, only had 10 cases that were reversed. I think a
record that any of us would envy.

In his personal life, Dale was a family man. He enjoyed his
family and his friends at his cabin first in Fremont and then near
Central City, Nebraska. He spent weekends with Marge, his wife,
at the cabin. The tragic death of his son, Dan, took a terrible toll
on both Marge and Dale. He always was a supportive father to
both his son, Dan, and his daughter, Rebecca.

Dale will be missed as a good friend and a respected jurist.
Thank you.

CHIEF JUSTICE HENDRY: Thank you.

CHIEF JUSTICE WHITE: Our third and final speaker is Mr.
Ronald Lahners, Administrative Law Judge of the Social Security
Administration and former United States District Attorney. Mr.
Lahners.

CHIEF JUSTICE HENDRY: Thank you. Mr. Lahners, good
afternoon.

HONORABLE RONALD D. LAHNERS: Good afternoon,
sir. Good afternoon.

May it please the Court, as the last speaker you may hear some
things again, but in any event, hopefully it will be something that
may be worthwhile.

I’m honored to have this opportunity to pay respect to Dale
Fahrnbruch, who is a member of this honorable court.
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As was mentioned, as a young man Dale was in the United
States Army from 1942 until 1946, when the war ended. It’s
kind of interesting, as many veterans at that time, they didn’t
talk very much about what went on. One story that there was
attributed at that time that occurred while he was in the service,
however, was that they were unloading some cargo from one of
the ships that had come into the Philippines and he noticed the
Philippine workers were kind of all upset. So they got an inter-
preter over and come to find out, one of the people who was
doing the unloading of the cargo happened to be a Japanese sol-
dier so they had an instant POW at that time.

The other thing that happened while he was there was that he
didn’t forget the Lincoln Journal. He sent pictures and he sent
articles back to the Lincoln Journal for printing while he was in
the service.

He had started working for the Lincoln Journal actually when
he was 16 years old and had kept up that all through the time
that he was in law school and until after he got out of law school
for a period of time. As has been mentioned, he managed to fig-
ure out a way to cut that two and four plan into two and three
and certainly that’s exactly the type of thing that you would
think that Dale would be on top of and get accomplished.

In 1952 when he joined the County Attorney’s Office, the
County Attorney at that time was a fellow called Fritz Wagner,
and Fritz had a very definite impression on Dale and persuaded
him to come to work for the County Attorney’s Office and con-
vinced him to apply his trade as a lawyer instead of a journalist.

When Fritz then ran for governor, at that time Elmer Scheele
was elected to the position of County Attorney and Dale became
his Chief Deputy. And as Chief Deputy, his duties were pretty
expansive. I don’t think Elmer particularly liked managing an
office too much, so guess who? Dale got the call. He was in
complete managerial control of the office. He did the adminis-
tration, he did the hiring, and along the way he managed to try
several major cases as well.

In one of those cases he tried a case against a fellow by the
name of Paul Douglas who represented a fellow by the name of
Ramon Tapia who was involved in some prison riots here in
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Lincoln, Nebraska. Dale was kind of impressed and was suffi-
ciently impressed with the talent of Mr. Douglas that he per-
suaded Mr. Douglas to join the County Attorney’s Office at that
time.

Well, within a short period thereafter, Elmer Scheele was
elected to the District Court bench and of course at that time we
didn’t have the Missouri plan. We were still under the elected
terms, and Paul was convinced, with Dale’s assistance, to become
a candidate for the remaining two years of Elmer’s term.

As I understand what had happened, Dale went in and talked
to Elmer and said, 'm going into private practice. I will, you
know, see you around. And the same afternoon Paul went in to
see Elmer and said, I think I’m going to be leaving, I've got a job
opportunity in California, at which time Elmer got both of them
together and says, you can’t do this to me. And Paul was per-
suaded to stay and Dale went into private practice with the law
firm of Beynan, Hecht and Fahrnbruch.

Several events that have been mentioned happened during this
period of time in his personal life. He married Margaret Hunt,
who was a law school librarian, and Dale and Marge had their
first child, Becky, in 1956 and Dale’s life changed somewhat at
that time. He quit playing golf, for instance. He became a very
concerned parent and family man and when Dale left the Beynan,
Hecht and Fahrnbruch position after numerous years, he then
went to the District Court bench.

Now, the District Court bench was something that Dale was
very proud of to be appointed to, and during those time periods
in between ’59 and when he was actually appointed to the bench
in late 19 — I believe it was December of 1972, a second child
had been born with Dan in 1963. Dale’s family was a very, very
important part of his life.

I remember a couple of cases that Dale tried that had some
particular significance, I thought, at the time. There was a band
leader by the name of Les Elgart, and Les Elgart got caught in
Lincoln, Nebraska, with a quantity of marijuana. And so Mr.
Douglas, of course, as County Attorney at that time, was the
prosecutor and Dale ended up defending Mr. Elgart. Some of the
calls that Dale got during that time included a call from Jackie
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Gleason that he would be happy to come to Lincoln, Nebraska,
on Mr. Elgart’s behalf and testify for him.

However, that never, ever came about because Dale, as you
know, was a student of the law. He found a very recent decision
of the United States Supreme Court that said that the manner in
which the marijuana was seized was illegal, and he proceeded to
convince Mr. Douglas to dismiss the case against Mr. Elgart, so
he won one at that point.

Now, what’s not commonly known, however, was that after
that occurred, Les Elgart stiffed him on the fee. Now, you can
imagine somebody like Paul Douglas having that information
and sort of maybe rubbing it in a little bit with Dale from time to
time, but in any event, it caused Dale to pursue that matter to the
extent that he got a judgment, he finally located Mr. Elgart, he
transferred the judgment to another state and at that time man-
aged to get his fee from Mr. Elgart for his representation.

The second case that I remember pretty well was one that I
tried against Dale when he was in private practice. It was a motor
vehicle homicide case. It was a very interesting case and it was a
tough case. And during the course of the trial I noticed that Dale
never changed his suit. He wore the same suit every day.

Well, he won the case, number two for Dale. And so I went
over to congratulate him at the end of the trial and I said, “Dale,”
I said, “I do have one question,” I said, “You know, why did you
wear the same suit every day?” I thought maybe I was missing
something.

And he said, “Well, Ron,” he says, “it was sort of like, you
know, you hear these people that are engaged in sports they don’t
change their socks as long as they are continuing to win.” and I
must have looked at him rather incredulously and he looked back
up at me and he said, “Well, it worked, didn’t it?”

When Dale became a District Judge in December of *72, 1 had
the occasion to try numerous cases in front of Dale. From a trial
lawyer’s viewpoint, let me say that he was a trial lawyer’s judge.
He knew the law. He decided objections, instructions equally,
both sides, without favoritism, right down the middle, and regard-
less of the type of case or the type of persons who were in front
of him, they got that exact same fair justice.
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The other thing was that you were always welcome in his
office. I went up to his office on numerous occasions, being the
County Attorney at the time, and the coffee pot was always on.
He always loved to sit and chat with you. He loved to talk about
the law. He loved to talk about his family.

And as Earl had indicated, he was having a little trouble quit-
ting smoking about that time because Dale only smoked two or
three packs of cigarettes a day, you understand, but he finally did.
And maybe some of the members of the Court may have remem-
bered subsequent thereto that Dale used to chew a little gum and
he’d just chew the devil out of that gum, but he did quit after he
went back and got his master’s back East.

He was appointed to the Supreme Court in *87 by Governor
Kay Orr and when that occurred, it was a real major goal of his
professional career. That was exceptionally pleasing to Dale.

As has been mentioned along life’s way he had some disap-
pointments. His son, Dan, was killed in 1984. Dan had kind of
followed in Dale’s footsteps as a Deputy County Attorney and
was a Deputy County Attorney in Lancaster County at the time
of his death.

As someone who is devoted to family life such as Dale, he
took that death very hard, but the other thing that you also saw if
you were around him was that he then even cherished his wife,
Marge, and his daughter, Becky, all the more.

Some personal observations that I have: He loved his family
very, very much. He enjoyed his cabin at Fremont and later at
Central City. He enjoyed spending time there with his family and
with his friends. Actually he had a very good sense of humor and
he really enjoyed a good story.

Some thought of him as a quiet man. I didn’t really see him in
that particular circumstance too often. It seemed like when he
was the most quiet was when Douglas and Ardis and Marge got
together and the poor guy couldn’t get a word in edgewise.

Dale was a true friend. If you had been his friend, you were
always going to be his friend. And regardless of what occurred,
he was your friend. He was a good friend of mine and I think
there are many here who will miss him.

CHIEF JUSTICE HENDRY: Thank you, Mr. Lahners.
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CHIEF JUSTICE WHITE: If I may be indulged for a moment,
I would like to take this opportunity to remember my colleague
of many years. He was attentive in the proceedings before the
Court. He was knowledgeable in the law, fully conversant with
the facts and conscious always of his obligation to do justice
within the law. These are my memories of my friend Dale
Fahrnbruch.

He was, however, many other things, student, journalist,
scholar, lawyer, advocate judge, husband, father and friend. We
rightly honor his life and mourn his passing.

I wish to thank the Court for the honor it bestowed on me and
the other speakers in permitting us to participate in this solemn
occaston and I move to record these proceedings, that these pro-
ceedings be transcribed and a copy be placed in the archives of
this Court and a copy presented to his family.

CHIEF JUSTICE HENDRY: All right. Thank you, Mr. Chief
Justice.

CHIEF JUSTICE WHITE: This completes our presentation,
Mr. Chief Justice.

CHIEF JUSTICE HENDRY: Thank you. Let me take just a
moment to recognize for the record, which we are making here
this afternoon, others present that I see in the audience who are
here to help us honor Justice Fahrnbruch. I see Judge Rett
Inbody, who is the Chief Judge of the Nebraska Court of Appeals
is with us this afternoon; Federal District Judge Warren Urbom;
Steve Willborn, the Dean of the University of Nebraska College
of Law; our Reporter of Decisions, Peggy Polacek; our State
Court Administrator, Janice Walker; former Attorney General
Paul Douglas; and Administrative Assistants of the Supreme
Court, Bette Johnson, Jackie Hladik and Kathy Miller are some
of those that are with us here this afternoon to honor Judge
Fahrnbruch. Also I see Court of Appeals Judge Arlen Beam as
well.

So I thank you all for being here and I take this opportunity to
note for those present that this entire proceeding has been memo-
rialized by the court reporter. After these proceedings have been
transcribed by the court reporter, copies will be distributed to
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family members and those of you who have spoken on behalf of
Justice Fahmbruch. We will also forward a copy of the transcrip-
tion to West Publishing for inclusion in its Northwest Reporter.

On behalf of the Nebraska Supreme Court, I extend its appre-
ciation to former Chief Justice C. Thomas White, who chaired
the Court’s memorial committee and who with the assistance of
Janet Hammer from the Court Administrator’s Office, who is pri-
marily responsible for organizing this ceremonial session.

This concludes this special ceremonial session of the
Nebraska Supreme Court. The Court would encourage any of the
participants, family members and friends of Justice Dale E.
Fahrnbruch to remain in the courtroom for a moment to greet
each other on this occasion.

We are adjourned.

(Ceremonial session adjourned at 2:33 p.m.)
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10.  Federal Acts: Insurance: Divorce. Because the federal Employee Retirement Income
Security Act does not expressly control the issue whether an extraneous divorce
decree can waive a beneficiary interest in a benefits plan governed by the act, the issue
is controlled by the federal common law.

1. Federal Acts: Insurance: States. In developing a federal common law to govern
issues arising under the federal Employee Retirement Income Security Act, it is
appropriate to look to both the statute itself as well as analogous state law.

12. Federal Acts: Insurance: Divorce: Property Settlement Agreements: Waiver:
Intent. Under the federal common law, a party waives his or her beneficiary inter-
est in a benefits plan governed by the federal Employee Retirement Income Security
Act by entering into a divorce decree if the decree and any property settlement
agreement incorporated therein manifest the party’s intent to relinquish all property
rights in the plan.

Appeal from the District Court for Douglas County: Joun D.
HARTIGAN, JR., Judge. Affirmed.

Robert E. O’Connor, Jr., for appellant.
Lawrence G. Whelan for intervenor-appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

PER CURIAM.

Before his death, William David Strong participated in the
Omaha Construction Industry Pension Plan (Plan), an employee
benefit plan subject to the federal Employee Retirement Income
Security Act of 1974, 29 U.S.C. § 1001 et seq. (1994) (ERISA).
When William joined the Plan, he designated his wife, Melissa
Strong, as his beneficiary for the Plan’s pension death benefit.
Although Melissa and William divorced in 1998, William did
not remove Melissa as his beneficiary before his death. The dis-
trict court determined that under the divorce decree, Melissa
waived her interest and granted summary judgment to William’s
estate (Estate).

We must decide whether under federal law Melissa waived her
beneficiary interest in the death benefit by agreeing to the terms
of the divorce decree. We conclude that under the federal com-
mon law, a divorce decree can waive a beneficiary interest in the
death benefit of an ERISA-governed pension plan. Because the
unambiguous language of the divorce decree shows that Melissa
intended to waive her interest in the death benefit, we affirm the
district court’s grant of summary judgment.



STRONG v. OMAHA CONSTR. INDUS. PENSION PLAN 3
Cite as 270 Neb. 1

I. BACKGROUND

Employees eligible for the Plan are provided with a summary
plan description that includes a section entitled “How Can I
Designate a Beneficiary?” It provides:

Your spouse is your automatic beneficiary but if you do
not have a spouse, your beneficiary will be the person or
persons you so designate in your latest written notice to the
Fund Office. You may change your beneficiary at any time
you so desire prior to your death by written notice to the
Fund Office.

In the event that you fail to name a beneficiary, the
Trustees will pay the Death Benefits to your dependent chil-
dren, if any, in equal shares. If neither your legal spouse [njor
dependent children survive you, then the Death Benefits will
be computed and shall be paid in a one-time lump sum
amount to the executor or administrator of your estate.

(Empbhasis in original.)

During William and Melissa’s marriage, William signed a
beneficiary designation card for the pension, naming Melissa as
his beneficiary. William and Melissa divorced in 1998, but before
his death in 2000, William did not change the beneficiary desig-
nation card. So, the only beneficiary designation provided to the
Plan named Melissa. Melissa argues the beneficiary designation
card controls to whom the pension death benefit must be paid.

The personal representative, however, argues that Melissa
waived any interest she had in the pension death benefit by enter-
ing into the divorce decree. The decree provides:

Each of the parties is awarded the ownership of the . . . per-
sonal property of every kind and description now in each
party’s possession, including bank accounts, automobiles,
401K plans, retirement plans, insurance policies, and other
intangible property now possessed by each or owned by
each in their separate names . . . .

... All property and money received and retained by the
parties pursuant hereto, except as specifically provided to
the contrary, shall be the separate property of the respective
parties, free and clear of any right, interest or claim of the
other party and each party shall have the right to deal with
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and dispose of his or her separate property, both real and
personal as fully and effectively as if the parties had never
been married . . . .

(Emphasis supplied.)

We note that ERISA contains anti-alienation provisions that
prevent plan participants from unwisely alienating their interests
in ERISA-regulated pension plans. 29 U.S.C. § 1056(d). A qual-
ified domestic relations order (QDRO) is an exception to the
anti-alienation rule. Under this exception, persons may alienate
their benefits for things such as child support and alimony. 29
U.S.C. § 1056(d)(3). To fall within the QDRO exception, the
state domestic relations order must comply with specific require-
ments set out in 29 U.S.C. § 1056(d)(3). It is undisputed that the
divorce decree failed to comply with these requirements and
therefore was not a QDRO.

After William’s death, Melissa claimed the pension death ben-
efit. Initially, the Plan agreed to pay her. But William’s personal
representative then claimed the death benefit on behalf of the
Estate. After receiving the Estate’s claim, the Plan refused to pay
the death benefit to either party until it had an order from an
appropriate court.

After the Plan refused to pay the pension death benefit,
Melissa brought this action. The Estate intervened and moved for
summary judgment. After the court denied the motion, Melissa
moved for summary judgment. In addition to opposing Melissa’s
motion, the Estate moved the court to reconsider the denial of its
earlier motion for summary judgment. The court determined that
its earlier order was incorrect and granted the Estate summary
judgment. Melissa then filed a motion for new trial, which the
court overruled.

II. ASSIGNMENTS OF ERROR
Melissa assigns that the court erred in (1) granting the Estate’s
motion for summary judgment, (2) failing to grant her motion for
summary judgment, and (3) overruling her motion for new trial.

III. STANDARD OF REVIEW
[1] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue as to
any material fact or as to the ultimate inferences that may be
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drawn from those facts and that the moving party is entitled to
judgment as a matter of law. Richards v. Meeske, 268 Neb. 901,
689 N.W.2d 337 (2004).

IV. ANALYSIS

1. JURISDICTION

The Estate argues we lack jurisdiction because Melissa failed
to file a timely notice of appeal. The trial court entered summary
judgment for the personal representative on September 17, 2003.
A party must file a notice of appeal within 30 days of the judg-
ment, decree, or final order from which the party is appealing.
Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2004). A motion for a
new trial, however, terminates the time in which a notice of
appeal must be filed. § 25-1912(3). And, if the court denies the
motion, the party has 30 days from the entry of the order deny-
ing the motion to file a notice of appeal.

Here, Melissa filed a motion for new trial on September 24,
2003. The court overruled the motion on November 17, and
Melissa filed her notice of appeal on December 15. The Estate,
however, argues that a motion for new trial cannot follow a grant
of summary judgment and thus that Melissa’s motion for new
trial did not terminate the time for filing a notice of appeal. If so,
Melissa’s notice of appeal was untimely because she filed it more
than 30 days after September 17, the day the court granted sum-
mary judgment to the Estate.

[2,3] A new trial is a reexamination in the same court of an
issue of fact after a verdict by a jury, report of a referee, or a trial
and decision by the court. Woodhouse Ford v. Laflan, 268 Neb.
722, 687 N.W.2d 672 (2004). Summary judgment proceedings
do not resolve factual issues, but instead determine whether
there is a material issue of fact in dispute. Id. So, Melissa’s mo-
tion following the entry of summary judgment was not a proper
motion for a new trial under Neb. Rev. Stat. § 25-1142 (Cum.
Supp. 2004).

[4] That, however, does not mean Melissa’s motion failed
to terminate the time for an appeal. Neb. Rev. Stat. § 25-1329
(Cum. Supp. 2002) authorizes a motion to alter or amend a judg-
ment. If filed no later than 10 days after the entry of judgment, a
motion to alter or amend a judgment, like a motion for a new
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trial, terminates the period in which a party must file a notice of
appeal. § 25-1912(3). Thus, if Melissa’s motion qualified as a
motion to alter or amend a judgment, she timely filed her notice
of appeal.

[5,6] In determining what qualifies as a motion to alter or
amend a judgment, the key is not the motion’s title. If the motion
seeks substantive alteration of the judgment—as opposed to the
correction of clerical errors or relief wholly collateral to the
judgment—a court may treat the motion as one to alter or amend
the judgment. See Woodhouse Ford v. Laflan, supra. In her
motion, Melissa claimed that there were irregularities in the pro-
ceedings and that the court erred on questions of law. For her
relief, she sought “an Order granting a new trial” and any other
“relief deemed equitable and just.” In effect, she requested that
the court reconsider its grant of summary judgment. A motion
for reconsideration is the functional equivalent of a motion to
alter or amend a judgment. Woodhouse Ford v. Laflan, supra.
So, we treat Melissa’s motion as one to alter or amend the judg-
ment. We have jurisdiction.

2. PENsION DeaTH BENEFIT

In brief, the dispute over the death benefit centers on three
factors. First, the documents governing the Plan provide: “Your
spouse is your automatic beneficiary but if you do not have a
spouse, your beneficiary will be the person or persons you so
designate in your latest written notice to the Fund Office.”
(Emphasis omitted.) Second, the last written notice William had
given to the fund office before his death designated Melissa as
his beneficiary. Third, between the time William sent the notice
and his death, he and Melissa divorced, and, according to the
Estate, Melissa waived her beneficiary interest in the pension
death benefit by agreeing to the terms of the divorce decree.
Who is entitled to the death benefit depends on whether the ben-
eficiary designation or the purported waiver in the non-QDRO
divorce decree controls.

(a) Issue Preempted by Federal Law
[7] This case involves an ERISA-governed employee bene-
fit plan. ERISA supersedes “any and all State laws insofar as
they may now or hereafter relate to any employee benefit plan”
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covered by the statutory scheme. 29 U.S.C. § 1144(a). This pre-
emption provision is “‘deliberately expansive’ and [is] consis-
tently construed to accomplish the congressional purpose of
[e]nsuring certain minimum standards in the administration of
employee benefit plans.” Manning v. Hayes, 212 F.3d 866, 870
(5th Cir. 2000) (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S.
41, 107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987)). Determination of
beneficiary status is an area of core ERISA concern. Egelhoff
v. Egelhoff, 532 U.S. 141, 121 S. Ct. 1322, 149 L. Ed. 2d 264
(2001) (holding that ERISA expressly preempted state statute
providing that designation of spouse as beneficiary on nonpro-
bate asset was automatically revoked upon divorce). Therefore,
federal law controls. See, McMillan v. Parrott, 913 F.2d 310 (6th
Cir. 1990); Fox Valley & Vic. Const. Wkrs. Pension F. v. Brown,
897 F.2d 275 (7th Cir. 1990) (en banc); Lyman Lumber Co. v.
Hill, 877 F.2d 692 (8th Cir. 1989).

(b) Ascertaining Federal Rule

Having concluded that federal law preempts state law, we turn
to the more difficult task of ascertaining what the federal rule is.
To do this, we “look to either the statutory language or, finding
no answer there, to federal common law which, if not clear, may
draw guidance from analogous state law.” See McMillan v.
Parrott, 913 F.3d at 311. Courts that have considered the same
issue presented by this case have split on whether the issue is
controlled by the language of ERISA or the federal common law.

Some courts hold that 29 U.S.C. § 1104(a)(1)(D) controls. It
provides that plan fiduciaries are to conduct their duties “in ac-
cordance with the documents and instruments governing the plan
insofar as such documents and instruments are consistent with the
provisions of this subchapter and subchapter III of this chapter.”
Id. According to these courts, 29 U.S.C. § 1104(a)(1)(D) requires
plan administrators to determine a plan’s beneficiary by examin-
ing the plan documents. If, as here, the plan documents state that
the employee’s beneficiary will be determined by the last written
beneficiary designation on file, an attempt to waive a beneficiary
interest with language in an extraneous divorce decree is ineffec-
tive. See, McMillan v. Parrott, supra; Estate of Zienowicz v.
Metropolitan Life Ins. Co., 205 F. Supp. 2d 339 (D.N.J. 2002).
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See, also, Estate of Altobelli v. Intern. Bus. Machines Corp., 77
E.3d 78 (4th Cir. 1996) (Wilkinson, J., dissenting); Fox Valley &
Vic. Const. Wkrs. Pension F. v. Brown, supra (Easterbrook, J., dis-
senting; Ripple, J., dissenting); Keen v. Weaver, 121 S.W.3d 721
(Tex. 2003) (Hecht, J., dissenting). We will call this approach the
plan-documents rule.

The plan-documents rule, however, is the minority rule. A
majority of courts have concluded that 29 U.S.C. § 1104(a)(1)(D)
does not govern the issue, and so one must look to the federal
common law. These courts generally hold that when an em-
ployee’s spouse waives a beneficiary interest in the employee’s
benefit plan under a divorce decree, the waiver is effective despite
the employee’s failure to change the beneficiary designation after
the divorce. See, e.g., National Auto. Dealers v. Arbeitman, 89
F.3d 496 (8th Cir. 1996); Estate of Altobelli v. Intern. Bus.
Machines Corp., supra; Brandon v. Travelers Ins. Co., 18 F.3d
1321 (5th Cir. 1994); Fox Valley & Vic. Const. Wkrs. Pension F. v.
Brown, supra (en banc); Keen v. Weaver, supra. Cf. Metropolitan
Life Ins. Co. v. Hanslip, 939 F.2d 904 (10th Cir. 1991). We will
call this the waiver rule.

(i) Precedential Weight of Federal Court Decisions
When Construing Federal Rule

Before determining whether to follow the plan-documents rule
or the waiver rule, we need to resolve conflicting statements in
our case law on what weight we will give lower federal court
decisions when Nebraska courts must construe federal law. Some
of our decisions in older cases treat lower federal court decisions
as binding precedent. For example, in Anderson v. Wagner, 207
Neb. 87, 296 N.W.2d 455 (1980), we relied on decisions from
lower federal courts in interpreting the federal Truth in Lending
Act. We stated that “we are obligated to examine any existing
federal court cases because, in the administration and interpreta-
tion of federal legislative acts, pertinent opinions of the federal
courts are binding upon the state courts.” (Emphasis supplied.)
207 Neb. at 91, 296 N.W.2d at 458. See, also, First Data Corp.
v. State, 263 Neb. 344, 639 N.W.2d 898 (2002) (stating rule in
dicta); Darr v. Long, 210 Neb. 57, 313 N.W.2d 215 (1981);
Hadley v. Union P. R. Co., 99 Neb. 349, 156 N.W. 765 (1916).
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Of course, in cases like this, when federal courts disagree on
what is the correct rule, it is impossible for us to apply the rule
that federal court decisions are binding. If we treat one group of
opinions as binding, we necessarily disregard the other group as
nonbinding.

Our decisions in the older cases present a broader problem:
They conflict with our more recent cases that have treated lower
federal court decisions as persuasive rather than binding. See, In
re Application of Lincoln Electric System, 265 Neb. 70, 655
N.W.2d 363 (2003); In re Search Warrant for 3628 V St., 262
Neb. 77, 628 N.W.2d 272 (2001). Accord Whipps Land & Cattle
Co. v. Level 3 Communications, 265 Neb. 472, 481, 658 N.W.2d
258, 267 (2003) (“[o]ln matters of federal law, the decisions of
federal courts are highly persuasive, particularly where federal
legislative history and the interpretation of federal statutes are at
issue”). For example, in In re Application of Lincoln Electric
System, supra, we were required to interpret 47 U.S.C. § 253
(2000) of the federal Telecommunications Act to determine if it
preempted a Nebraska statute. After noting that federal courts
disagreed on the issue, we stated that “the Supreme Court has not
addressed the specific preemption issue before us, and in the
absence of an interpretation of § 253(a) by the Court, we are not
bound by any circuit court’s interpretation.” 265 Neb. at 79, 655
N.W.2d at 371.

Similarly, in In re Search Warrant for 3628 V St., supra, we
were confronted with a split in federal authority over whether the
First Amendment guarantees access to a sealed affidavit used to
support a search warrant. We rejected the argument that we were
bound to follow the position adopted by the Eighth Circuit. In
reaching that conclusion, we relied on Justice Thomas’ concur-
ring opinion in Lockhart v. Fretwell, 506 U.S. 364, 113 S. Ct.
838, 122 L. Ed. 2d 180 (1993). He wrote:

The Supremacy Clause demands that state law yield to fed-
eral law, but neither federal supremacy nor any other princi-
ple of federal law requires that a state court’s interpretation
of federal law give way to a (lower) federal court’s interpre-
tation. In our federal system, a state trial court’s interpreta-
tion of federal law is no less authoritative than that of the
federal court of appeals in whose circuit the trial court is
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located. . . . An Arkansas trial court is bound by this Court’s

(and by the Arkansas Supreme Court’s and Arkansas Court

of Appeals’) interpretation of federal law, but if it follows

the Eighth Circuit’s interpretation of federal law, it does so

only because it chooses to and not because it must.
(Citations omitted.) 506 U.S. at 376.

[8] To the extent that First Data Corp. v. State, supra; Darr v.
Long, supra; Anderson v. Wagner, 207 Neb. 87, 296 N.W.2d 455
(1980); Hadley v. Union P. R. Co., supra, and any other case sug-
gest that lower federal court decisions are binding, they are over-
ruled. So, while Nebraska courts must treat U.S. Supreme Court
decisions as binding authority, lower federal court decisions are
only persuasive authority.

(ii) Adoption of Waiver Rule

Having concluded that we are not required to treat lower fed-
eral court decisions as binding precedent, we must now decide
whether Nebraska will follow the waiver rule or the plan-
documents rule. We determine the waiver rule is the better rule.

[9] Courts are to develop a federal common law of rights and
obligations under ERISA-regulated plans. Anderson v. HMO
Nebraska, 244 Neb. 237, 505 N.W.2d 700 (1993). But the
“authority of courts to develop a ‘federal common law’ under
ERISA . . . is not the authority to revise the text of the statute.”
Mertens v. Hewitt Associates, 508 U.S. 248, 259, 113 S. Ct.
2063, 124 L. Ed. 2d 161 (1993). So, a court may resort to the
federal common law to answer a question only when ERISA is
silent on the issue. See Mers v. Marriott Intern., 144 F.3d 1014
(7th Cir. 1998).

Courts adopting the minority plan-documents rule have
concluded that ERISA is not silent on whether a non-QDRO
divorce decree can waive a beneficiary interest in an ERISA-
governed benefit plan. As noted, these courts rely on 29 U.S.C.
1104(a)(1)(D), which requires that fiduciaries, including plan
administrators, must discharge their duties “in accordance with
the documents and instruments governing the plan.” They reason
that determining who is entitled to the death benefits under an
ERISA-governed plan is one of the plan administrator’s duties
and that therefore, plan administrators should examine the plan
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documents rather than turning to rules supplied by the federal
common law.

We, however, are not persuaded by the statutory construction
used by the court’s adopting the plan-documents rule. Instead,
we agree with the majority of courts that have recognized that 29
U.S.C. § 1104(a)(1)(D) only attempts to set out a plan adminis-
trator’s duties. It is, therefore, “a very thin reed” upon which to
conclude that ERISA expressly establishes a methodology for
determining the beneficiary of an ERISA-governed benefits plan.
Manning v. Hayes, 212 E.3d 866, 872 (5th Cir. 2000).

Nor are we persuaded by the dissent’s argument that Egelhoff
v. Egelhoff, 532 U.S. 141, 121 S. Ct. 1322, 149 L. Ed. 2d 264
(2001), undermines the waiver rule. In Egelhoff, the court held
that ERISA preempted a Washington statute that provided that a
spouse’s designation of a beneficiary of a nonprobate asset is
revoked automatically upon divorce. But it did not answer the
issue presented in this case: whether under federal law an extra-
neous divorce decree can waive a beneficiary interest in an
ERISA-governed benefits plan. In fact, by our count, every court
to consider this issue has rejected the argument that Egelhoff
undermines the waiver rule. See, Guardian Life Ins. Co. of
America v. Finch, 395 F.3d 238 (5th Cir. 2004); Keen v. Weaver,
121 S.W.3d 721 (Tex. 2003); Maclnnes v. Maclnnes, 260 Mich.
App. 280, 677 N.W.2d 889 (2004).

[10,11] Because ERISA does not expressly control the issue
whether an extraneous divorce decree can waive a beneficiary
interest in an ERISA-governed benefits plan, the issue is con-
trolled by the federal common law. In developing a federal com-
mon law to govern ERISA issues, it is appropriate to look to both
the statute itself as well as analogous state law. See, Manning v.
Hayes, supra; Fox Valley & Vic. Const. Wkrs. Pension F. v.
Brown, 897 F. 2d 275 (7th Cir. 1990).

Under Nebraska law, the general rule is that divorce, per se,
does not affect a beneficiary designation in a non-ERISA life
insurance policy, IRA, annuity, or similar financial investment.
Pinkard v. Confederation Life Ins. Co., 264 Neb. 312, 647 N.W.2d
85 (2002). But a spouse may waive such a beneficiary interest in
a divorce decree. See id. For example, in Pinkard, we held that
when a former wife waived her beneficiary interest in an annuity
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by entering into a property settlement agreement, the waiver was
effective even though her former husband had not changed the
beneficiary designation after the divorce. In determining whether
a divorce decree waives a beneficiary interest,
the inquiry should be upon the language of the dissolution
decree and any agreement which sets forth the intentions of
the parties concerning property rights. If the dissolution
decree and any property settlement agreement incorporated
therein manifest the parties’ intent to relinquish all property
rights, then such agreement should be given that effect.
Pinkard v. Confederation Life Ins. Co., 264 Neb. at 318, 647
N.W.2d at 89.

The rule we adopted in Pinkard for addressing beneficiary
interests in non-ERISA financial investments and insurance
policies is consistent with the federal common law developed by
courts following the waiver rule. See, e.g., Melton v. Melton,
324 F.3d 941, 945-46 (7th Cir. 2003) (holding test is “whether a
reasonable person would have understood that she was waiving
her interest in the proceeds or benefits in question than with any
magic language contained in the waiver itself”); Manning v.
Hayes, 212 F.3d 866, 871 (5th Cir. 2000) (holding waiver is
effective if “explicit, voluntary and made in good faith”). We see
no problem then in using the same standard we announced in
Pinkard to determine whether a person waived a beneficiary
interest in an ERISA-governed benefit plan.

So, the issue in this case is whether the dissolution decree and
any property settlement agreement incorporated therein mani-
fested Melissa’s intent to relinquish all property rights in the
pension death benefit. If so, the agreement will be given effect.

Melissa and William’s divorce decree provided:

Each of the parties is awarded the ownership of the . . . per-
sonal property of every kind and description now in each
party’s possession, including bank accounts, automobiles,
401K plans, retirement plans, insurance policies, and other
intangible property now possessed by each or owned by
each in their separate names . . . .

... All property and money received and retained by the
parties pursuant hereto, except as specifically provided to
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the contrary, shall be the separate property of the respective
parties, free and clear of any right, interest or claim of the
other party and each party shall have the right to deal with
and dispose of his or her separate property, both real and
personal as fully and effectively as if the parties had never
been married . . . .
Thus, the decree expressly stated not only that the retirement
plan belonged to William, but that he would take it “free and
clear of any right, interest or claim” of Melissa. We agree with
the trial court that this unambiguously shows that Melissa, by
entering into the divorce decree, intended to waive whatever
interest she had in William’s retirement plan, including her ben-
eficiary interest in the plan’s death benefit. Because there are no
disputed fact questions regarding Melissa’s intent, the court cor-
rectly entered summary judgment for the Estate.

V. CONCLUSION

[12] We hold that under the federal common law, a party
waives his or her beneficiary interest in an ERISA-governed
benefits plan by entering into a divorce decree if the decree and
any property settlement agreement incorporated therein manifest
the parties’ intent to relinquish all property rights in the plan.
Because it is undisputed that the divorce decree shows that
Melissa intended to waive her beneficiary interest in the death
benefit of the Plan, the Estate was entitled to summary judgment.

AFFIRMED.

CONNOLLY, J., dissenting.

I join the portion of the majority opinion holding that this court
has jurisdiction, as well as the portion holding that Nebraska
courts need only treat lower federal court decisions as persuasive
authority. I respectfully dissent, however, from the decision to
adopt the waiver rule. In my view, the plan-documents rule is
based on the correct interpretation of the language of ERISA and
better serves the policies underlying ERISA.

LANGUAGE OF ERISA
As the majority opinion acknowledges, a court may resort to
the federal common law to answer a question only when ERISA
is silent on the issue. See, Mers v. Marriott Intern., 144 F.3d 1014
(7th Cir. 1998). Here, ERISA expressly states that fiduciaries,
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including plan administrators, must discharge their duties “in
accordance with the documents and instruments governing the
plan.” 29 U.S.C. § 1104(a)(1)(D). It is beyond question that one
of a plan administrator’s duties is to determine who is entitled to
receive a plan’s death benefit once an employee who belongs
to the plan dies. See Egelhoff v. Egelhoff, 532 U.S. 141, 121 S.
Ct. 1322, 149 L. Ed. 2d 264 (2001). It necessarily follows that in
carrying out their duty to determine who is entitled to receive
benefits, plan administrators must examine the plan documents
rather than turning to rules supplied by the federal common law.
If, as here, the plan documents state that the beneficiary will be
the person or persons that the employee designates in his or her
last written notice, the written notice governs who the benefi-
ciary will be. Extraneous attempts to waive the beneficiary inter-
est are ineffective.

I recognize that a majority of courts has rejected this inter-
pretation of 29 U.S.C. § 1104(a)(1)(D). Ordinarily, I might give
this factor considerable weight in deciding which of two con-
flicting positions Nebraska should follow. But, not one of the
courts in this majority has explained why the statutory analysis
used by those courts adopting the plan-documents rule is flawed.
In fact, the closest that any court has come to providing a reason
for rejecting the claim that 29 U.S.C. § 1104(a)(1)(D) controls
the issue is the Fifth Circuit’s claim that the section is “a very
thin reed” upon which to conclude that ERISA expressly controls
whether a beneficiary interest can be waived in a divorce decree.
Manning v. Hayes, 212 F.3d 866, 872 (5th Cir. 2000). Because
the waiver rule is based, at best, on throwaway, conclusory state-
ments rather than a careful analysis of statutory language, 1
believe the fact that a majority of cases have adopted it is entitled
to little weight.

Moreover, the U.S. Supreme Court’s decision in Egelhoff v.
Egelhoff, supra, bolsters the conclusion that the language of
ERISA, rather than the federal common law, controls the issue
presented by this case. In Egelhoff, the court held that ERISA
preempted a Washington statute that provided that the designa-
tion of a spouse as a beneficiary of a nonprobate asset is revoked
automatically upon divorce. The court concluded that the statute
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had an impermissible connection with the beneficiary determi-

nation. It reasoned that the statute ran counter to
ERISA’s commands that a plan shall “specify the basis
on which payments are made to and from the plan,”
§ 1102(b)(4), and that the fiduciary shall administer the
plan “in accordance with the documents and instruments
governing the plan,” § 1104(a)(1)(D), making payments to
a “beneficiary” who is “designated by a participant, or by
the terms of [the] plan.” § 1002(8).

(Emphasis supplied.) 532 U.S. at 147.

Egelhoff, although not directly on point, undercuts the ma-
jority’s claim that ERISA remains silent on how plan admin-
istrators should determine who the beneficiary of a death bene-
fit is. According to the Court, 29 U.S.C. § 1104(a)(1)(D)—
when coupled with other ERISA provisions—functions as a
“command” that a plan administrator should determine the
beneficiary in accordance with the documents and instruments
governing the plan. If so, the plan administrator need not sup-
plement ERISA with federal common-law rules that look out-
side the plan documents.

PoLicy

Not only is the waiver rule more consistent with the plain lan-
guage of ERISA, it also better serves the policy reasons that
drove Congress’ decision to adopt ERISA. “One of the principal
goals of ERISA is to enable employers ‘to establish a uniform
administrative scheme, which provides a set of standard pro-
cedures to guide processing of claims and disbursements of ben-
efits” ” Egelhoff v. Egelhoff, 532 U.S. 141, 148, 121 S. Ct. 1322,
149 L. Ed. 2d 264 (2001) (quoting Fort Halifax Packing Co. v.
Coyne, 482 U.S. 1, 107 S. Ct. 2211, 96 L. Ed. 2d 1 (1987)).
Under the plan-documents rule, an employer can adopt rules
providing that the beneficiary designation on file will control
who will receive benefits. Then, no need exists to analyze the
language of divorce decrees to determine if there has been a
waiver. A plan administrator can look at the beneficiary desig-
nation on file and immediately know to whom it must pay the
proceeds. This “yield[s] simple administration, avoid([s] double
liability, and ensure[s] that beneficiaries get what’s coming
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quickly, without the folderol essential in less-certain rules.” Fox
Valley & Vic. Const. Wkrs. Pension F. v. Brown, 897 F.2d 275,
283 (7th Cir. 1990) (Easterbrook, J., dissenting).

In contrast, the “waiver rule” frustrates Congress’ goal of easy
and uniform administration. The Seventh Circuit, in Fox Valley &
Vic. Const. Wkrs. Pension F. v. Brown, supra, was one of the first
courts to adopt the waiver rule. At the time, it predicted that “the
federal courts are charged with creating federal common law
rules to govern ERISA . .. and the creation of such federal rules
will provide the needed uniformity.”” 897 F.3d at 281-82. The
reality, however, has been something far different.

A myriad of tests has been developed for determining whether
language in a divorce decree was sufficient to act as a waiver. At
one end of the spectrum is the Seventh Circuit, which invokes
what appears to be an objective test; language in a decree satisfies
the test if “a reasonable person would have understood that she
was waiving her interest in the proceeds or benefits in question.”
Melton v. Melton, 324 F.3d 941, 945-46 (7th Cir. 2003).

In contrast, the Eighth Circuit ostensibly employs a test similar
to the Seventh Circuit, asking whether the decree’s language is
“sufficiently specific to convey the intent of the parties to divest
one or the other, or both, of a beneficiary interest.” Hill v. AT&T
Corp., 125 F.3d 646, 648 (8th Cir. 1997). Yet, the Eighth Circuit
will go beyond the decree’s language and examine the parties’
postdivorce relationship to determine whether a waiver was
intended. For example, in Mohamed v. Kerr, 53 E3d 911 (8th Cir.
1995), the court concluded that the former spouse of an employee
had waived her interest in the employee’s benefit plan. One of the
reasons that the court gave was that after the former spouse of the
employee found out he had Alzheimer’s disease, she “could not
get away fast enough, and she never looked back.” Id. at 916.

The Fifth Circuit falls somewhere in between the Seventh and
Eighth Circuits. It will look first to the language of the decree,
but will apparently go beyond that language to ensure that the
waiver was voluntary and made in good faith. See Manning v.
Hayes, 212 F.3d 866 (5th Cir. 2000).

Finally, other courts adopting the waiver rule have opted to
avoid providing any guidance on how to determine if a waiver
has occurred. See, Estate of Altobelli v. Intern. Bus. Machines





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































