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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-02-1307: State v. Wiese. Petition for further review
reversed and remanded for further proceedings. Stephan, J.

No. S-03-262: Lorimer v. Good Samaritan Health Sys.
Petition for further review affirmed. Per Curiam.

No. S-03-849: 24th & Dodge Ltd. Part. v. First National
Bank. Affirmed. Gerrard, J. Miller-Lerman, J., not participating.

No. S-03-940: Hemsley v. Nava. Affirmed. Connolly, J.

No. S-03-957: Peterson v. Ohio Casualty Group. Reversed
and remanded for further proceedings. Miller-Lerman, J.

No. S-03-1031: State v. Gochanour. Affirmed. Hendry, C.J.
Stephan, J., dissenting. Gerrard and Miller-Lerman, JJ., join in
this dissent.

No. S-03-1219: Pinnacle Bank v. Linsco Private Ledger.
Reversed and remanded with directions. Miller-Lerman, J.
Stephan, J., not participating.

No. S-03-1230: Dunson v. Metro Area Transit. Affirmed.
Miller-Lerman, J.

No. S-03-1249: Lane v. Chapin. Reversed and vacated, and
cause remanded with directions. Miller-Lerman, J. Hendry, C.J.,
and Connolly, J., not participating.

No. S-03-1299: Calhoun v. Calhoun. Appeal dismissed.
McCormack, J.

Nos. S-04-010, S-04-011: In re Trust of Rosenberg.
Affirmed. McCormack, J. Wright, J., participating on briefs.

No. S-04-160: Nesiba v. State Patrol. Affirmed. McCormack,
J. Wright, J., not participating.

No. S-04-665: State v. Harris. Affirmed. Gerrard, J.

(xix)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. 5-03-800: Mumin v. T-Netix Telephone Co. Summarily
affirmed pursuant to rule 7A(1).

No. 5-03-1303: State v. Beeder. Appeal dismissed. See State
v. Dorcey, 256 Neb. 795, 592 N.W.2d 495 (1999).

No. S-04-645: State v. Aldaco. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-700: Grooves, Inc. v. Nebraska Liquor Control
Comm. Stipulation allowed; appeal dismissed, each party to pay
own costs.

No. §-04-706: In re Interest of Rachel B. et al. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-04-803: Hughes v. Motor Club Underwriters.
Stipulation allowed; appeal dismissed.

No. §-04-812: State ex rel. Counsel for Dis. v. Heavey
Motion of relator to dismiss formal charges sustained.

No. §-04-917: State ex rel. Counsel for Dis. v. Wintroub.
Motion of relator to dismiss formal charges at relator’s costs
sustained.

No. S-04-1003: State v. Sanders. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

Nos. S-04-1018, S-04-1019: State v. Perkins. Motions of
appellee for summary affirmance sustamed, judgments
affirmed. See rule 7B(2).

No. 5-04-1045: Zannini v. Ameritrade Holding Corp.
Motion of appellants to dismiss appeal sustained; appeal
dismissed.

No. S-04-1055: State v. Russell. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-04-1067: State ex rel. Counsel for Dis. v. Meissner.
Motion of relator to dismiss this matter sustained; matter
dismissed.

No. S-04-1073: State v. Frickel. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

(xxi)



xxii CASES DISPOSED OF WITHOUT OPINION

No. S-04-1093: State v. Kern. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-1099: State v. Harris. Appeal dismissed. See rule
7D(1).

No. S-04-1323: State ex rel. Counsel for Dis. v. Sutton.
Motion of relator to dismiss without prejudice sustained.

No. S-04-1324: State v. Vela. Appeal dismissed for lack of a
final, appealable order. See rule 7B(1).

No. S-04-1332: State v. Mata. Appeal dismissed. See rule
7B(1).

No. S-04-1457: State v. Franke. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, rule 7A(1);
State v. Losinger, 268 Neb. 660, 636 N.W.2d 582 (2004); State
v. Weaver, 267 Neb. 826, 677 N.W.2d 502 (2004).

No. S-05-061: State ex rel. Counsel for Dis. v. Coe. Request
of relator to withdraw motion for temporary suspension sus-
tained; application withdrawn.

No. S-05-163: State ex rel. Counsel for Dis. v. Gilroy.
Respondent suspended from the practice of law in the State of
Nebraska until further order of the court.



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-02-854: Pioneer Chem. Co. v. City of North Platte,
12 Neb. App. 720 (2004). Petition of appellant for further review
sustained on December 15, 2004.

No. A-03-098: Knittel v. State. Petition of appellant for fur-
ther review overruled on December 15, 2004.

No. A-03-121: Guenther v. Praest. Petition of appellee for
further review overruled on April 20, 2005.

Nos. A-03-200 through A-03-203: State v. Evans. Petitions
of appellant for further review overruled on April, 20, 2005.

No. S-03-262: Lorimer v. Good Samaritan Health Sys.
Petition of appellant for further review sustained on January 12,
2005.

No. A-03-291: Edquist v. City of Bellevue. Petition of appel-
lee for further review overruled on December 15, 2004.

No. A-03-326: State v. Gilpin. Petition of appellant for fur-
ther review overruled on February 16, 2005.

No. §-03-354: Smeal Fire Apparatus Co. v. Kreikemeier,
13 Neb. App. 21 (2004). Petition of appellant for further review
sustained on March 30, 2005.

No. A-03-378: Stevens v. Dakota Title & Escrow Co.
Petition of appellant for further review overruled on February 9,
2005.

No. A-03-460: Pope v. Nebraska Bd. of Parole. Petition of
appellants for further review overruled on April 13, 2005.

No. A-03-544: State v. Bruna, 12 Neb. App. 798 (2004).
Petition of appellant for further review overruled on January 20,
2005.

No. S-03-618: Dyer v. Neth. Petition of appellant for further
review dismissed on December 22, 2004, as having been
improvidently granted.

No. A-03-631: State v. Loy. Petition of appellant for further
review overruled on January 20, 2005.

(xxiii)



XXiv PETITIONS FOR FURTHER REVIEW

No. A-03-733: State v. Gonzales. Petition of appellant for
further review overruled on December 15, 2004.

No. A-03-764: Smith v. Smith. Petition of appellant for fur-
ther review overruled on May 11, 2005.

No. S-03-800: Mumin v. T-Netix Telephone Co., 13 Neb.
App. 188 (2004). Petition of appellant for further review sus-
tained on February 16, 2005.

No. A-03-804: Maas v. Sodoro, Daly. Petition of appellee for
further review overruled on June 8, 2005.

No. A-03-915: Rayburn v. Darrell Bruns Constr. Petition
of appellant for further review overruled on March 23, 2005.

No. A-03-922: Whitfield v. Sanders. Petition of appellant for
further review overruled on April 27, 2005.

No. A-03-962: Savery v. Savery. Petition of appellant for
further review overruled on June 8, 2005.

Nos. A-03-974, A-03-1460: Arias v. Arias. Petitions of
appellant for further review overruled on January 12, 2005.

No. A-03-1014: State v. Bringus. Petition of appellant pro se
for further review overruled on December 29, 2004.

No. A-03-1079: Lucas v. Anderson Ford, 13 Neb. App. 133
(2004). Petitions of appellant for further review overruled on
February 9, 2005.

No. A-03-1138: In re Interest of Marisa R. Petition of
appellant for further review overruled on January 20, 2005.

No. A-03-1185: State v. Pickard. Petition of appellant for
further review overruled on December 22, 2004.

No. A-03-1191: State v. Morales. Petition of appellant for
further review overruled on March 30, 2005.

No. A-03-1191: State v. Morales. Petition of appellant pro se
for further review overruled on March 30, 2005.

No. A-03-1198: Haythorn Land & Cattle Co. v. Kingsley
Cattle Co. Petition of appellant for further review overruled on
June 8, 2005.

No. A-03-1201: Wiese v. American Fam. Mut. Ins. Co.
Petition of appellant for further review overruled on June 8,
2005.

No. A-03-1282: State v. Clinebell. Petition of appellant for
further review overruled on December 22, 2004.



PETITIONS FOR FURTHER REVIEW XXV

No. A-03-1288: State v. Gunter. Petition of appellant for fur-
ther review overruled on May 16, 2005, as untimely filed.

No. A-03-1346: State v. Sparr, 13 Neb. App. 144 (2004).
Petition of appellant for further review overruled on January 20,
200s. .

No. A-03-1363: State v. Purdy. Petition of appellant for fur-
ther review overruled on January 12, 2005.

No. A-03-1366: State v. Seffron. Petition of appellant for
further review overruled on May 11, 2005.

No. A-03-1387: Schwarck v. Schwarck. Petition of appellant
for further review overruled on December 15, 2004.

No. A-03-1462: State v. Harper. Petition of appellant for
further review overruled on December 22, 2004.

No. A-04-023: State v. Guzman-Gomez, 13 Neb. App. 235
(2005). Petition of appellant for further review overruled on
March 23, 2005.

No. §-04-028: In re Interest of Shelby L. Petition of appel-
lant for further review sustained on March 9, 2005.

No. §-04-028: In re Interest of Shelby L. Petition of appel-
lees for further review sustained on March 9, 2005. ’

No. A-04-029: In re Interest of Jersey S. Petition of appel-
lant for further review overruled on February 24, 2005.

No. A-04-048: State v. Siebrass. Petition of appellant for fur-
ther review overruled on January 26, 2005.

No. A-04-052: State v. Rouse, 13 Neb. App. 90 (2004).
Petition of appellee for further review overruled on January 12,
2005.

Nos. A-04-061 through A-04-063: Rushmore Borglum
Ministry v. Washington Cty. Bd. of Equal. Petition of appel-
lee for further review overruled on April 13, 2005.

No. A-04-083: State v. White. Petition of appellee for further
review overruled on April 20, 2005.

No. A-04-097: Snyder v. Auto America Fleet & Lease
Outfit. Petition of appellant for further review overruled on
April 20, 2005.

No. A-04-110: Todd Harless Electric v. Baldwin. Court
treats the petition of appellant for writ of certiorari as a petition
for further review and overrules same on January 28, 2005, as
untimely filed.



Xxvi PETITIONS FOR FURTHER REVIEW

No. A-04-143: State v. Cutler. Petition of appellant for fur-
ther review overruled on June 8, 2005.

No. A-04-172: In re Interest of Virginia L. et al. Petition of
appellant for further review overruled on March 9, 2005.

No. A-04-172: In re Interest of Virginia L. et al. Petition of
appellee Timothy W. for further review overruled on March 9,
2005.

No. A-04-186: Hatch v. Hatch. Petition of appellant for fur-
ther review overruled on March 9, 2005.

No. A-04-199: Darnall Ranch v. Banner Cty. Bd. of Equal.
Petition of appellant for further review overruled on May 18,
2005.

No. A-04-211: Blodgett-McDeavitt v. University of
Nebraska. Petition of appellant for further review overruled on
January 20, 2005.

No. S-04-250: In re Interest of Devin W. et al., 13 Neb. App.
392 (2005). Petition of appellee State for further review sus-
tained on May 11, 2005.

No. A-04-277: Biberos v. George Risk Indus. Petition of
appellant for further review overruled on February 9, 2005.

No. A-04-317: State v. McCroy. Petition of appellant pro se
for further review overruled on February 8, 2005, as filed out of
fime.

No. A-04-321: Shafer v. Sunset Motors. Petition of appel-
lant for further review overruled on January 20, 2005.

No. A-04-347: State v. Ziegenbein. Petition of appellant for
further review overruled on February 24, 2005.

No. A-04-370: Hajny v. Ag Processing. Petition of appellant
for further review overruled on May 25, 2005.

No. A-04-385: In re Interest of Elizabeth S. Petitions of
appellees for further review overruled on February 9, 2005.

Nos. A-04-397, A-04-398: State v. Williamson. Petitions of
appellant for further review overruled on December 29, 2004.

No. A-04-451: State v. Casas. Petition of appellant for fur-
ther review overruled on February 24, 2005.

No. A-04-470: In re Interest of Aquisha S. et al. Petition of
appellant for further review overruled on February 8, 2005, as
filed out of time.



PETITIONS FOR FURTHER REVIEW xxvii

No. A-04-479: Davis v. Davis. Petition of appellant for fur-
ther review overruled on January 26, 2005.

No. A-04-484: In re Interest of E.M., 13 Neb. App. 287
(2005). Petition of appellant for further review overruled on
March 30, 2005.

No. A-04-520: In re Guardianship & Conservatorship of
KC F. Petition of appellant for further review overruled on May
11, 2005.

No. A-04-532: Henke v. Guerrero, 13 Neb. App. 337 (2005).
Petition of appellant for further review overruled on April 27,
200s.

No. A-04-544: State v. Krayenhagen. Petition of appellant
for further review overruled on January 12, 2005.

No. A-04-546: State v. Heise. Petition of appellant for further
review overruled on May 26, 2005, for lack of jurisdiction.

No. S-04-547: State v. Rice. Petition of appellant for further
review sustained on February 9, 2005.

No. A-04-548: State v. Lopez. Petition of appellant for fur-
ther review overruled on January 26, 2005.

No. A-04-552: In re Interest of Andre V. Petition of appel-
lant for further review overruled on February 24, 2005.

No. A-04-557: State v. Goodrum. Petition of appellant for
further review overruled on April 20, 2005.

No. A-04-575: Milliken v. Premier Indus., 13 Neb. App. 330
(2005). Petition of appellee for further review overruled on April
20, 2005.

No. A-04-586: In re Interest of Emily H. et al. Petition of
appellant for further review overruled on March 9, 2005.

No. A-04-630: State v. Charles, 13 Neb. App. 305 (2005).
Petition of appellant for further review overruled on March 30,
2005.

No. A-04-637: In re Interest of Danielle S. Petition of appel-
lant for further review overruled on April 13, 2005.

No. A-04-653: In re Guardianship & Conservatorship of
April E. Petition of appellant for further review overruled on
April 13, 2005.

No. A-04-674: State v. Caudillo. Petition of appellant for
further review overruled on December 22, 2004.



Xxviii PETITIONS FOR FURTHER REVIEW

No. A-04-680: In re Interest of Elizabeth S. Petition of
appellants and appellee Linda M. for further review overruled
on February 9, 2005.

No. A-04-688: State v. Lawver. Petition of appellant for fur-
ther review overruled on May 25, 2005.

No. A-04-691: State v. Smith, 13 Neb. App. 404 (2005).
Petition of appellant for further review overruled on April 27,
2005.

No. A-04-692: State v. Schmader. Petition of appellant for
further review overruled on April 27, 2005.

No. A-04-701: State v. Schmader, 13 Neb. App. 321 (2005).
Petition of appellant for further review overruled on April 13,
2005.

No. S-04-723: Merrill v. Griswold’s, Inc. Petition of appel-
lant for further review sustained on April 20, 2005.

No. A-04-727: State v. Campos. Petition of appellant for fur-
ther review overruled on January 20, 2005.

No. A-04-733: Lencki v. Omaha Public Schools. Petition of
appellant for further review overruled on May 25, 2005.

No. A-04-751: State v. Cardona. Petition of appellant for
further review overruled on April 20, 2005.

No. A-04-794: State v. Svoboda, 13 Neb. App. 266 (2005).
Petition of appellant for further review overruled on February
14, 2005, as filed out of time.

No. A-04-809: Hall v. Thurber. Petition of appellant for fur-
ther review overruled on December 15, 2004.

No. A-04-810: State v. Iromuanya. Petition of appellant for
further review overruled on December 15, 2004.

No. A-04-859: In re Interest of Willie P. Petition of appel-
lant for further review overruled on June 8, 2005.

No. A-04-860: State v. Rickman. Petition of appellant for
further review overruled on February 9, 2005.

No. A-04-872: State v. Cuddeford. Petition of appellant for
further review overruled on January 20, 2005.

No. A-04-882: State v. Swift. Petition of appellant for further
review overruled on February 9, 2005.

No. A-04-888: State v. Mayo. Petition of appellant for fur-
ther review overruled on February 14, 2005, as filed out of time.



PETITIONS FOR FURTHER REVIEW xxix

No. A-04-891: State v. Welch. Petition of appellant for fur-
ther review overruled on December 15, 2004.

No. A-04-904: Pofahl v. Clarke. Petition of appellant for fur-
ther review overruled on February 9, 2005.

No. A-04-905: State v. Witmer. Petition of appellant for fur-
ther review overruled on February 9, 2005.

No. A-04-908: State ex rel. Wagner v. Caswell, Bell &
Hillison. Petition of appellants for further review overruled on
March 16, 2005.

No. A-04-911: Pawlak v. Drivers Mgmt., Inc. Petition of
appellant for further review overruled on April 13, 2005.

No. A-04-925: State v. Rickert. Petition of appellant for fur-
ther review overruled on February 16, 2005.

No. A-04-950: State v. Onouye. Petition of appellant for fur-
ther review overruled on May 18, 2005.

No. A-04-956: Tyler v. Schmidt. Petition of appellant for
further review overruled on April 13, 2005.

No. A-04-968: State v. Shade. Petition of appellant for fur-
ther review overruled on April 27, 2005.

No. A-04-969: State v. Colangelo. Petition of appellant for
further review overruled on December 22, 2004.

No. A-04-975: State v. Jones. Petition of appellant for further
review overruled on April 1, 2005, as filed out of time.

No. A-04-977: Moore v. Witthoff. Petition of appellant for
further review overruled on May 25, 2005.

Nos. A-04-1001, A-04-1002: State v. McCardle. Petition of
appellant for further review overruled on June 8, 2005.

No. A-04-1004: In re Application A-18174. Petition of
appellants for further review overruled on December 15, 2004.

No. A-04-1012: State v. Smothers. Petition of appellant for
further review overruled on March 16, 2005. :

No. A-04-1022: State v. Stott. Petition of appellant for fur-
ther review overruled on May 11, 2005.

No. A-04-1031: State v. Buggs. Petition of appellant for fur-
ther review overruled on April 20, 2005.

No. A-04-1033: Pratt v. State Patrol. Petition of appellant
for further review overruled on April 27, 2005.

No. A-04-1051: State v. McSwine. Petition of appellant for
further review overruled on February 9, 2005.



XXX PETITIONS FOR FURTHER REVIEW

No. A-04-1058: State v. Lamp. Petition of appellant for fur-
ther review overruled on March 23, 2005.

No. A-04-1059: Kubik v. Ensz. Petition of appellant for fur-
ther review overruled on April 13, 2005.

No. A-04-1074: State v. Kelly. Petition of appellant for fur-
ther review overruled on June 8, 2005.

No. A-04-1106: State v. Robinson. Petition of appellant for
further review overruled on March 30, 2005.

No. A-04-1107: Crofutt v. State Patrol. Petition of appellant
for further review overruled on February 24, 2005.

No. A-04-1116: State v. Uden. Petition of appellant for fur-
ther review overruled on April 13, 2005.

No. A-04-1180: Blair v. Richardson. Petition of appellant
for further review overruled on January 20, 2005.

No. A-04-1194: State v. Hauck. Petition of appellant for fur-
ther review overruled on May 11, 2005.

No. A-04-1221: Norris-Sykes v. Sykes. Petition of appellant
for further review overruled on February 23, 2005, as untimely
filed.

No. A-04-1231: State v. Dixon. Petition of appellant for fur-
ther review overruled on April 20, 2005.

No. A-04-1262: State v. Smith, 13 Neb. App. 477 (2005).
Petition of appellant for further review overruled on June 8,
2005.

No. A-04-1309: State v. Goings. Petition of appellant for fur-
ther review overruled on May 11, 2005.

No. A-04-1359: Dyer v. Health & Human Servs. Petition of
appellant for further review overruled on February 16, 2005.

No. A-04-1371: State v. Jenkins. Petition of appellant for
further review overruled on April 13, 2005.

No. A-04-1423: State v. Herngren. Petition of appellant for
further review overruled on April 20, 2005.

No. A-05-047: Martin v. Board of Parole. Petition of appel-
lant for further review overruled on June 8, 2005.

No. A-05-067: Martinez v. Douglas County. Petition of
appellant for further review overruled on May 18, 2005.

No. S-05-098: Frain v. Portsche. Petition of appellant for
further review sustained on April 27, 2005.



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

- STATE OF NEBRASKA, APPELLEE, V.
JEFFREY R. BENZEL, APPELLANT.
689 N.W.2d 852

Filed December 23, 2004. No. S-02-1492.

Postconviction: Proof: Appeal and Error. A defendant requesting postconviction
relief must establish the basis for such relief, and the factual findings of the district
court will not be disturbed unless they are clearly erroneous.

Postconviction: Judgments: Appeal and Error. Whether a claim raised in a post-
conviction proceeding is procedurally barred is a question of law. When reviewing a
question of law, an appellate court reaches a conclusion independent of the lower
court’s ruling.

Effectiveness of Counsel: Appeal and Error. Appellate review of a claim of inef-
fective assistance of counsel is a mixed question of law and fact. When reviewing a
claim of ineffective assistance of counsel, an appellate court reviews the factual find-
ings of the lower court for clear error. With regard to the questions of counsel’s per-
formance or prejudice to the defendant as part of the two-pronged test articulated in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
an appellate court reviews such legal determinations independently of the lower
. court’s decision.

Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to
establish a right to postconviction relief based on a claim of ineffective counsel, the
defendant has the burden to show that counsel’s performance was deficient; that is,
counsel’s performance did not equal that of a lawyer with ordinary training and skill
in criminal law in the area. The defendant must also show that counsel’s deficient per-
formance prejudiced the defense in his or her case. The two prongs of this test, defi-
cient performance and prejudice, may be addressed in either order.

Effectiveness of Counsel: Proof: Presumptions. In order to show prejudice, the
defendant must demonstrate a reasonable probability that but for counsel’s deficient
performance, the result of the proceeding would have been different. In determining
whether trial counsel’s performance was deficient, there is a strong presumption that
such counsel acted reasonably.

Effectiveness of Counsel: Proof. When reviewing a claim of ineffective assistance
of counsel, an appellate court will not second-guess reasonable strategic decisions
by counsel.

Postconviction: Evidence: Witnesses. In an evidentiary hearing for postconviction
relief, the postconviction trial judge, as the trier of fact, resolves conflicts in evidence

H
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and questions of fact, including witness credibility and the weight to be given a wit-
ness’ testimony.

8. Postconviction: Appeal and Error. A motion for postconviction relief cannot be used
to secure review of issues which were or could have been litigated on direct appeal.

Appeal from the District Court for Hall County: TERESA K.
LUTHER, Judge. Affirmed.

James R. Mowbray and Robert W. Kortus, of Nebraska
Commission on Public Advocacy, for appellant.

Jeffrey R. Benzel, pro se.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

Henpry, C.J., WRIGHT, GERRARD, McCoRMACK, and
MILLER-LERMAN, JJ., and INBODY and MOORE, Judges.

MILLER-LERMAN, J.
I. NATURE OF CASE

Jeffrey R. Benzel was convicted by a jury in 1984 of the first
degree murder of Terry Atkinson, the attempted first degree mur-
der of Kim Christensen, use of a firearm to commit a felony, and
possession of a firearm by a felon. Although we reversed for
resentencing, Benzel’s convictions were otherwise affirmed on
appeal to this court. State v. Benzel, 220 Neb. 466, 370 N.W.2d
501 (1985), overruled on other grounds, State v. Kuehn, 258 Neb.
558, 604 N.W.2d 420 (2000). After an evidentiary hearing, the
district court for Hall County denied Benzel’s motion for post-
conviction relief on December 4, 2002. Benzel appeals.

II. STATEMENT OF FACTS
The facts of the underlying case were described in this court’s
opinion in the direct appeal as follows:

The evidence reveals the defendant admitted shooting the
decedent, Terry Atkinson, with a .357 Magnum on December
12, 1983. According to Lorene Golle, the defendant’s girl
friend, she, the defendant, and a friend had gone to the
Atkinson-Christensen house on December [12] to purchase
drugs. Prior to going, Lorene informed the defendant she had
already paid Kim Christensen, the decedent’s girl friend, for
the drugs the preceding Friday night, December 9, although
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she admitted in court she actually had not. En route to the
house on December 12, the defendant told Lorene, “If I don’t
get what we came here for, someone’s going to get dropped.”

When Lorene and the defendant entered the house,
Lorene asked to use the bathroom and borrow a brush. Kim
showed her to the bathroom and asked what had happened
to Lorene, as she appeared to have been beaten around the
face. Kim left the bathroom as the defendant approached,
wanting to talk to Lorene. The defendant entered, shut the
door, and then Kim heard “a racket” in the bathroom, with
Lorene shouting and some banging against the walls.

Terry came from the living room and twice told Lorene
and the defendant to leave. The defendant grabbed Lorene
and started pushing her toward the front door. Before push-
ing Lorene out, the defendant said he wanted to talk to Kim
about being paid for the drugs. After Lorene left, Kim testi-
fied the defendant turned, grabbed her, and pointed a gun at
her head, which prompted Terry to go to his bedroom where
he kept a shotgun. The defendant followed and tried to kick
the bedroom door in. When he could not, he returned to the
living room, again grabbed Kim and put the gun to her head.
He then told her, “Do you want to see something go on here?
Do you want to see something happen, huh?” and then,
“Better yet,” and pointed the gun straight out in the direction
of the bedroom, and said, “If your old man comes out and
does what I think he’s doing, he’s going to be a dead man.”
As the decedent returned from the bedroom, defendant shot
him in the mouth, and the victim fell to the floor.

The defendant then stood 5 or 6 feet from Kim, with his
legs spread and both hands on the gun straight out “like
that,” as she crouched by the living room sofa. She heard
the gun click and saw it (the cylinder) go around. She heard
three more clicks and saw the defendant “looking at the gun
like this,” and then he ran from the house.

The defendant claims that only after the decedent returned
to the living room with the shotgun leveled at him did he pull
his gun and shoot the decedent in self-defense.

State v. Benzel, 220 Neb. 466, 468-70, 370 N.W.2d 501, 506
(1985).
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At trial, Benzel denied having put a gun to Christensen’s head
or attempting to shoot her. Benzel also testified that at the time
he shot Atkinson, Benzel was standing near the front door on his
way out of the house rather than sitting next to Christensen on the
sofa, as Christensen had testified. On direct appeal, Benzel raised
issues regarding sufficiency of the evidence, jury selection, pros-
ecutorial misconduct, and sentencing. This court rejected most of
Benzel’s arguments and affirmed his convictions but vacated his
sentence on the attempted murder count and remanded the cause
for resentencing on that count.

Benzel filed a motion for postconviction relief on September 3,
1993. Benzel subsequently made various amendments to the
motion, and a hearing was held and evidence adduced on Benzel’s
third amended motion on September 27 and 28, 2001, and April 2,
2002. During the postconviction hearing, leave was granted for
Benzel to further amend his motion. Benzel’s fourth amended
motion for postconviction relief, the operative motion in this case,
was filed November 18, 2002. In the motion, Benzel made various
claims of ineffective assistance of counsel at trial and on direct
appeal, including: failure to investigate, consult with, retain, and
utilize expert testimony; failure with respect to various jury in-
structions; failure to challenge various evidentiary rulings; failure
to challenge prosecutorial misconduct; failure to challenge the
credibility of various witnesses for the prosecution; and failure to
challenge errors in the sentence enhancement proceedings.

At the postconviction evidentiary hearing, Benzel presented tes-
timony of witnesses to support his assertion that trial counsel
failed to properly investigate and use expert testimony. Dr. Robert
Bux, a medical examiner, testified that he had reviewed the
autopsy report, autopsy photographs, and relevant portions of the
testimony and evidence from the original trial. Based on this
review, he opined that the bullet traveled through Atkinson’s head
from front to back, going slightly right to left and slightly down-
ward. Bux also opined that at the time Benzel shot Atkinson,
Benzel was standing, which was consistent with Benzel’s testi-
mony at trial, rather than sitting, as Christensen had testified.
However, Bux also testified that there were various additional
questions he would have wanted answered by the witnesses in
order to determine what occurred and that he did not know various
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factors which might have been relevant to such a determination,
including the location and position of Atkinson’s body, the dimen-
sions of the room, and where bullet fragments were found. Bux
conceded on cross-examination that if more information were
developed, his opinion might change.

Following Bux’s testimony, the State called Dr. Jerry Jones, a
pathologist, as a witness. Jones testified that he also had reviewed
the autopsy report and relevant evidence and testimony from the
trial. Contrary to Bux’s testimony, Jones opined that the evidence
was consistent with Christensen’s testimony and was inconsistent
with Benzel’s testimony. Jones also testified that the person in the
best position to opine on the bullet trajectory would be the pathol-
ogist who directly observed the angles at autopsy and that an
opinion formed without such observation involves speculation.
Jones noted that the pathologist who performed the autopsy had
died before the original trial.

Benzel presented testimony regarding the gun he had used to
shoot Atkinson. Benzel testified at trial and at the postconviction
hearing that he had disposed of the gun shortly after the shoot-
ing. The gun had not been recovered by the time of the postcon-
viction hearing. In the postconviction proceeding, Benzel pre-
sented the deposition of Lucien Haag, a criminalist. Haag had
reviewed various documents and materials from the trial, includ-
ing depositions, testimony, police reports, photographs, and
physical evidence. Haag testified regarding various examinations
he would have conducted upon the gun used by Benzel if it had
been recovered. He stated that such tests could have provided
information relevant to the case, including information either
supporting or refuting Christensen’s assertion that the gun had
misfired when Benzel attempted to shoot her after the gun had
properly fired when Benzel shot Atkinson. Haag also noted that
the examination of additional ammunition to determine if it was
degraded would be helpful. Without having examined the gun, he
opined that assuming the gun were fully loaded, it was very
unlikely to have several misfires following a successful fire.
Haag was asked, “Now, can you tell me without an examination
of the gun itself, and maybe perhaps the cartridges of the gun,
can an opinion be stated within a reasonable degree of certainty
that a revolver misfired?” Haag replied, “No, no.”
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At the postconviction hearing, the State presented the testi-
mony of Mark Bohaty, a State Patrol officer assigned to firearms
examinations. Bohaty had reviewed Haag’s deposition and the
testimony of various trial witnesses. Bohaty opined that it was
possible that Benzel’s gun could have had several misfires fol-
lowing a single successful firing, as Christensen had testified at
trial. He described a number of reasons that such an event could
have occurred. At Benzel’s original trial, another State Patrol
firearms examiner had given similar testimony regarding how a
gun might misfire after a successful fire.

Benzel also presented the postconviction testimony of a private
investigator who testified regarding investigative work that was
not done that he believed would have been helpful in Benzel’s
case. Benzel’s original trial counsel and Benzel himself also tes-
tified at the postconviction hearing regarding the manner in which
trial counsel conducted Benzel’s defense.

The State presented testimony at the postconviction hearing in
addition to the testimony of Jones and Bohaty. Bradley Brush, a
Grand Island police officer who investigated the shooting in 1983,
testified regarding the investigation that was undertaken at that
time. Brush’s investigation included the observation of scarring
on the ceiling tile of the Atkinson-Christensen house and debris
from the scarring which had fallen on the kitchen counter. Brush
also testified that within the year preceding the postconviction
hearing, he had returned to the house where the shooting had
occurred to take a measurement of the ceiling height and to
retrieve material from the ceiling tile. A forensic chemist testified
that material found on a bullet recovered from the scene of the
shooting matched material taken from the kitchen ceiling.

Following the evidentiary hearings, the parties submitted briefs
to the district court. On December 4, 2002, the court entered an
85-page opinion and order rejecting Benzel’s claims and denying
postconviction relief. The court made various findings in rejecting
Benzel’s claims. These included a finding that the physical evi-
dence did not support Benzel’s description of the shooting and
was consistent with Christensen’s testimony. The court also noted
that the gun Benzel used to shoot Atkinson had not been retrieved
and that Benzel’s expert at postconviction stated that it would
have been important to examine the gun before being able to
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opine whether the condition of the gun supported the testimony of
either Benzel or Christensen. The court concluded that, even as-
suming that trial counsel’s failure to investigate and present expert
testimony was deficient performance, Benzel had not shown prej-
udice caused by such failure because he failed to demonstrate a
reasonable probability that the result of the trial would have been
different had such testimony been presented. The court rejected
each of Benzel’s claims relating to jury instructions because either
the instructions given were correct statements of law or Benzel
had not shown prejudice caused by the giving or the omission of
any instruction. The court rejected each of Benzel’s claims relat-
ing to evidentiary issues because either the evidentiary ruling was
correct or Benzel failed to show prejudice caused by admission of
the evidence. The court rejected Benzel’s claims relating to pros-
ecutorial misconduct and examination of prosecution witnesses
because Benzel failed to show prejudice resulting from these
events or counsel’s alleged deficiencies. Finally, the court con-
cluded that Benzel could not properly challenge his prior convic-
tions in the sentence enhancement proceeding. Having rejected
Benzel’s claims, the court denied postconviction relief. Benzel
appeals the denial.

II1. ASSIGNMENTS OF ERROR

In a brief prepared by counsel, Benzel asserts that the district
court erred in denying postconviction relief and failing to find that
trial and direct appeal counsel had provided ineffective assistance
in the following respects: (1) failing to “investigate, consult with,
retain, and utilize expert testimony”’; (2) failing to ensure that the
jury was properly instructed; (3) failing to challenge certain evi-
dentiary rulings; (4) failing to challenge prosecutorial miscon-
duct; and (5) failing to challenge the credibility of key prosecu-
tion witnesses.

In a supplemental pro se brief, Benzel asserts that the district
court erred in (1) ruling that Benzel could not challenge the con-
stitutionality of prior convictions used in the sentence enhance-
ment phase of the trial and failing to consider Benzel’s chal-
lenges to such prior convictions, (2) failing to find that trial
counsel provided ineffective assistance by failing to challenge
prior convictions used in sentence enhancement, and (3) failing



8 269 NEBRASKA REPORTS

to find that trial counsel provided ineffective assistance in exam-
ining witnesses.

IV. STANDARDS OF REVIEW

[1] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the factual findings of the dis-
trict court will not be disturbed unless they are clearly erroneous.
State v. McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004).

[2] Whether a claim raised in a postconviction proceeding is
procedurally barred is a question of law. When reviewing a ques-
tion of law, an appellate court reaches a conclusion independent
of the lower court’s ruling. State v. Harris, 267 Neb. 771, 677
N.W.2d 147 (2004).

{3] Appellate review of a claim of ineffective assistance of
counsel is a mixed question of law and fact. When reviewing a
claim of ineffective assistance of counsel, an appellate court
reviews the factual findings of the lower court for clear error.
With regard to the questions of counsel’s performance or preju-
dice to the defendant as part of the two-pronged test articulated
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), an appellate court reviews such legal deter-
minations independently of the lower court’s decision. State v.
Davlin, 265 Neb. 386, 658 N.W.2d 1 (2003).

V. ANALYSIS

1. INEFFECTIVE ASSISTANCE OF COUNSEL

Most of Benzel’s assignments of error relate to the district
court’s rejection of his various claims of ineffective assistance of
counsel. We will therefore first set forth the standards regarding
claims of ineffective assistance of counsel which are applicable
to all such assignments of error and then separately analyze each
of Benzel’s claims.

[4] In order to establish a right to postconviction relief based on
a claim of ineffective counsel, the defendant has the burden to
show that counsel’s performance was deficient; that is, counsel’s
performance did not equal that of a lawyer with ordinary training
and skill in criminal law in the area. The defendant must also
show that counsel’s deficient performance prejudiced the defense
in his or her case. McHenry, supra. The two prongs of this test,
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deficient performance and prejudice, may be addressed in either
order. /d.

[5,6] In order to show prejudice, the defendant must demon-
strate a reasonable probability that but for counsel’s deficient per-
formance, the result of the proceeding would have been different.
Id. In determining whether trial counsel’s performance was defi-
cient, there is a strong presumption that such counsel acted rea-
sonably. Id. When reviewing a claim of ineffective assistance of
counsel, an appellate court will not second-guess reasonable
strategic decisions by counsel. Id.

(a) Failure to Investigate and to
Utilize Expert Testimony

Benzel’s first claim of ineffective assistance of counsel is that
trial counsel failed to adequately investigate in order to develop
and utilize expert testimony that would have been helpful to his
defense. We agree with the district court’s determination that
Benzel has failed to establish prejudice with respect to this claim.

Benzel’s main argument with respect to expert testimony is that
counsel could have presented expert testimony that would have
supported his version of the events surrounding his shooting of
Atkinson and would have discredited Christensen’s testimony
regarding such events. Both Christensen and Benzel testified at
trial, and although their stories were similar in certain respects,
they differed in respects that were potentially relevant to whether
Benzel was acting in self-defense and whether Benzel attempted
to shoot Christensen. In summary, Christensen testified that
Benzel was seated next to her on the living room couch when he
shot Atkinson, who was standing in the bedroom door. In contrast,
Benzel testified that he was heading toward the front door to leave
the house when Atkinson raised his shotgun to his shoulder and
that Benzel thereafter shot Atkinson. Christensen testified that
after Benzel shot Atkinson, he turned the gun on her and tried to
shoot her but that the gun did not fire. Benzel denied attempting
to shoot Christensen.

At the postconviction hearing, Benzel presented expert testi-
mony referred to above which, he asserted, supported his story
and disproved Christensen’s story. Such testimony concerned,
inter alia, the trajectory of the bullet that killed Atkinson and the
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functioning of the gun. Benzel asserted that trial counsel was inef-
fective for having failed to adequately investigate and discover
such expert evidence and for having failed to present it at trial.
The district court determined that Benzel failed to show that he
was prejudiced by trial counsel’s purported failure to discover and
present such expert testimony. After hearing the evidence, the
court discounted the reliability of the expert evidence Benzel pre-
sented at the postconviction hearing. The court noted that the
opinion of Benzel’s expert pathologist regarding the trajectory of
the bullet was based solely on a review of autopsy reports and
photographs and testimony presented at the original trial and that
the expert relied on his own speculation rather than the findings
of the pathologist who conducted the autopsy. The court also
noted that Benzel’s expert testified only that the misfiring of the
gun when Benzel allegedly attempted to shoot Christensen was
“highly improbable.” The expert conceded that the gun itself
would need to be examined to better support either version of
events, but Benzel had disposed of the gun after the shooting and
it had never been found. The court further noted that the State pre-
sented expert testimony at the postconviction hearing regarding
bullet trajectory which supported Christensen’s story and contra-
dicted Benzel’s and that both at trial and at the postconviction
hearing, the State presented expert testimony that various circum-
stances could have caused the gun to misfire as Christensen had
described. The court noted the “powerful and overwhelming evi-
dence of [Benzel’s] guilt” that was presented at trial and con-
cluded that Benzel had failed to show prejudice due to trial coun-
sel’s purported failure to develop and present expert testimony.
[7] Benzel argues, inter alia, that it was not appropriate for the
district court to weigh the credibility of the expert testimony he
presented in the postconviction hearing, that instead the court
should have decided that such evidence should be presented to a
jury in a new trial, and that the jury should have been allowed to
give whatever weight it chose to the testimony. However, we have
held that in an evidentiary hearing for postconviction relief, the
postconviction trial judge, as the trier of fact, resolves conflicts in
evidence and questions of fact, including witness credibility and
the weight to be given a witness’ testimony. State v. McDermott,
267 Neb. 761, 677 N.W.2d 156 (2004). Therefore, it was not
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inappropriate for the district court to assess the credibility and
weight of the expert testimony presented in this postconviction
evidentiary hearing. Furthermore, the district court considered
such testimony in the context of determining whether failure to
develop such testimony and present such evidence constituted
ineffective assistance of counsel. A defendant claiming ineffective
counsel must demonstrate, inter alia, a reasonable probability that
but for counsel’s deficient performance the result of the proceed-
ing would have been different. State v. McHenry, 268 Neb. 219,
682 N.W.2d 212 (2004). The district court in this case examined
the expert testimony presented by Benzel in the postconviction
evidentiary hearing and appropriately determined that the expert
testimony was not of a nature that would have caused a different
result. We find no error in the district court’s determination that
Benzel failed to establish prejudice resulting from trial counsel’s
failure to develop and present such evidence, and we therefore
reject this claim of ineffective assistance of counsel.

(b) Failure to Ensure That Jury
Was Properly Instructed

Benzel asserts that the district court erred in rejecting his
claims that trial counsel was ineffective for failing to properly
challenge certain jury instructions and for failing to ensure that
other instructions were given. Specifically, Benzel asserts that the
trial court gave erroneous jury instructions regarding self-defense,
malice, and flight, as well as an erroneous step instruction. He
also asserts that the trial court failed to charge the jury regarding
criminal intent. We conclude that the district court in this post-
conviction action did not err in rejecting Benzel’s claims of inef-
fective counsel because either the instructions given were correct
statements of law or the giving or failure to give the instructions
at issue did not prejudice Benzel’s defense.

(i) Self-Defense Instruction
Benzel argued that the self-defense instruction given at trial was
erroneous because it did not instruct on when the duty to retreat
attaches and because it did not define the phrase “deadly force.”
The district court in this postconviction action noted that the self-
defense instruction given at trial mirrored the language of NIJI
Crim. 14.33 in effect at the time of the trial. The court concluded
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that the instruction correctly stated the law with respect to the duty
to retreat. The court further determined that the omission of a def-
inition of “deadly force” was not prejudicial to Benzel because the
jury obviously did not believe Benzel’s story about self-defense.

(ii) Malice Instruction

Benzel argued that instruction No. 7 defining “malice” was
erroneous because it used a definition no longer used by
Nebraska courts. He also argued that the trial court erred in fail-
ing to include malice as an element of second degree murder. The
district court in this postconviction action concluded that
although the definition of “malice” given by the trial court was
no longer included in the current pattern jury instruction, the pre-
vious version of the instruction had not been held to be incorrect
and that the definition given at trial was a correct statement of
law. The court also noted that because Benzel was convicted of
first degree murder, it could be assumed the jury followed the
step instruction and did not consider the charge of second degree
‘murder, and that therefore, any misstatement regarding the
second degree murder instruction was not prejudicial to Benzel.
The court similarly rejected Benzel’s claims regarding error in
the manslaughter instruction because it could be assumed that the
jury did not consider the charge of manslaughter.

(iii) Flight Instruction
Benzel argued that the trial court improperly instructed the jury
on flight because the instruction improperly shifted the burden to
Benzel to explain his reasons for departure. The postconviction
court rejected Benzel’s claim because the instruction given at trial
was a correct statement of law.

(iv) Step Instruction

Benzel argued that the trial court erred in giving a step instruc-
tion on first degree murder, second degree murder, and man-
slaughter because the jury should have been allowed to consider
the lesser offenses before rejecting the charge of first degree mur-
der. The postconviction court concluded that the step instruction
as given was not erroneous and cited recent cases including State
v. Myers, 258 Neb. 300, 315, 603 N.W.2d 378, 390 (1999), in
which we stated, “Step instructions which require consideration
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of the most serious crime charged before consideration of lesser-
included offenses are not erroneous.”

(v) Criminal Intent Instruction

Benzel asserts that the trial court erred in failing to give NJI
Crim. 14.11 or a similar instruction on criminal intent. The post-
conviction court determined that the failure to instruct on crimi-
nal intent was not prejudicial to Benzel, because Benzel’s
defense was that his shooting of Atkinson was intentional but
justified as self-defense and Benzel had not asserted at trial or on
. appeal that the shooting was not intentional.

(vi) Resolution

We have examined each of Benzel’s arguments related to jury
instructions and determine that the district court did not err in
ruling that Benzel has failed to establish his claims of ineffective
assistance of counsel with respect to these jury instruction issues.
Defense counsel is not ineffective for failing to object to jury
instructions that, when read together and taken as a whole, cor-
rectly state the law and are not misleading. State v. McHenry, 268
Neb. 219, 682 N.W.2d 212 (2004). In this regard, we note that we
have stated that a defendant convicted of first degree murder
could not have been prejudiced by error in the instructions on
second degree murder and manslaughter because under a step
instruction, the jury would not have reached the issues of second
degree murder and manslaughter. State v. Bao, 263 Neb. 439, 640
N.W.2d 405 (2002). We agree with the district court’s determi-
nations that certain of the jury instructions questioned by Benzel
correctly stated the law and were not misleading and that there-
fore trial counsel was not ineffective for failing to object to such
instructions. We also agree that Benzel has not established that
he was prejudiced by the giving or failure to give any of the ques-
tioned jury instructions. The district court therefore did not err in
rejecting these claims of ineffective assistance of counsel.

(c) Failure to Challenge Evidentiary Rulings
Benzel asserts that the district court erred in rejecting his claims
that trial counsel provided ineffective assistance by failing to prop-
erly challenge various evidentiary rulings. Such evidentiary rul-
ings related to the testimony of (1) Francis Fastenau, a neighbor of
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Atkinson and Christensen; (2) Benzel’s girl friend, Lorene Golle,
regarding her broken ribs; (3) police Capt. Gene Watson, regarding
statements made by Benzel’s friend, Joe McCarthy; and (4) State
Patrol Investigator Chris Blubaugh, regarding Golle’s veracity as
an informant.

(i) Francis Fastenau

After Benzel left the Atkinson-Christensen house, Christensen
ran to Fastenau’s house. At Fastenau’s house, Christensen placed a
911 emergency dispatch call. Fastenau was called to testify and
was asked to recount what Christensen had said on the 911 call.
Fastenau testified that Christensen told the 911 operator that
Benzel had put a gun to her head and had attempted to shoot her.
Benzel claimed during postconviction proceedings that a tape re-
cording of the 911 call revealed that Christensen did not say this.

Benzel argued that counsel was ineffective for failing to assign
error on appeal to the trial court’s overruling of Benzel’s hearsay
objection to Fastenau’s testimony. He also argued that counsel
should have objected on a “best evidence” basis because the 911
tape was the best evidence of what Christensen said to the 911
operator. The postconviction court concluded that Fastenau’s
testimony was admissible because Christensen’s statement to
Fastenau was an excited utterance. Although it concluded that the
trial court had erred by giving an erroneous limiting instruction to
the jury in which it stated that the testimony could be used only
for the purpose of supporting Christensen’s testimony, the post-
conviction court found no prejudice to Benzel from the erroneous
limiting instruction because it benefited Benzel, presumably
because the jury was instructed to not consider Fastenau’s testi-
mony as substantive proof that Benzel had done what Christensen
said he had done. The postconviction court also concluded that
the best evidence rule was inapplicable to Fastenau’s testimony
because the State was not attempting to prove the contents of the
911 tape but instead was attempting to prove what Christensen
had said to Fastenau.

(ii) Lorene Golle
Benzel argued that trial counsel was ineffective for failing to
object to certain testimony given by Benzel’s girl friend, Golle.
At one point during her testimony, Golle was asked a question
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about Benzel’s consumption of alcohol on the night of the shoot-
ing. After responding to the question, Golle added, “My ribs
were broke so I wanted to drink.” Benzel argued that trial coun-
sel should have objected to this testimony as prior bad act evi-
dence because it characterized Benzel as a violent person. See
Neb. Rev. Stat. § 27-404(2) (Reissue 1995). The postconviction
court determined that Benzel failed to show how this testimony
was prejudicial to him. We agree that the testimony was not prej-
udicial to Benzel and further that such testimony was not “prior
bad act evidence” because, although Golle said that her ribs were
broken, she did not state that Benzel had broken her ribs.

(iii) Capt. Gene Watson

Benzel claimed trial counsel was ineffective for fa111ng to
object to certain testimony by a police officer regarding state-
ments made by a friend of Benzel’s, McCarthy, who was with
Benzel and Golle when they went to the Atkinson-Christensen
house. McCarthy waited in the car when Benzel and Golle went
into the house. Watson, of the Grand Island Police Department,
testified at trial that he talked to McCarthy a few hours after the
shooting and that when he asked McCarthy whose idea it was to
go to the house, McCarthy said that it was Benzel’s idea.
McCarthy testified at trial that he had no recollection regarding
whose idea it was to go to the house. Benzel argued that a limit-
ing instruction should have been given in connection with
Watson’s testimony and that the jury should have been instructed
to use such testimony only to impeach McCarthy. He also argued
that in its closing argument, the prosecution urged the jury to use
Watson’s testimony as substantive evidence that it was Benzel’s
idea to go to the house. In analyzing Benzel’s assignment of error
relative to the admission of Watson’s testimony, we are aware that
ordinarily, the erroneous admission of evidence in a criminal case
is considered prejudicial unless the State proves the error was
harmless. See State v. Duncan, 265 Neb. 406, 657 N.W.2d 620
(2003). Further, as we read the district court’s order, it appears
that the postconviction court was aware of this principle as it con-
sidered Benzel’s assignment of error relative to the admission of
evidence as it pertained to the adequacy of counsel. The postcon-
viction court concluded that although the admission of Watson’s
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testimony may have been erroneous, Benzel failed to show preju-
dice because the evidence against Benzel was so compelling that
a conviction would have resulted even without the testimony.

(iv) State Patrol Investigator Chris Blubaugh
Benzel claimed that direct appeal counsel provided ineffective
assistance by failing to appeal the trial court’s sustaining the
State’s objection to certain testimony Benzel wished to elicit from
Blubaugh, a State Patrol investigator. Blubaugh testified that
Golle had contacted him after being jailed in connection with the
Atkinson shooting incident and that she sought to gain release
from jail in exchange for providing information. He testified that
he had known Golle for a few years prior to the shooting and that
contacts during that time involved Golle’s exchanging informa-
tion for help with her legal problems. On cross-examination,
defense counsel attempted to ask Blubaugh whether Golle made
a “habit” of contacting the authorities to try to help her get out of
trouble. The trial court upheld the State’s objection. The postcon-
viction court concluded that Benzel failed to show prejudice
because he failed to establish what Blubaugh would have testified

and how such testimony would have helped his defense.

(v) Resolution

We agree with the district court’s determination that with
respect to each of these issues, Benzel failed to show prejudice
from counsel’s alleged deficient performance and that with respect
to Golle’s testimony regarding her broken ribs, such testimony was
not “prior bad act evidence.” We therefore conclude that the dis-
trict court did not err in rejecting these claims of ineffective assist-
ance of trial and appellate counsel.

(d) Failure to Challenge Prosecutorial Misconduct

Benzel asserts that the district court erred in rejecting his
claims that counsel provided ineffective assistance by failing to
effectively challenge various instances of prosecutorial miscon-
duct. The alleged prosecutorial misconduct included (1) making
inappropriate statements during closing argument, (2) eliciting
McCarthy’s testimony for the sole purpose of later discrediting
it, and (3) making inappropriate remarks during its opening
statement.
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(i) Closing Argument

Benzel asserted that in closing argument, the prosecutor made
various expressions of personal opinion. He argues that such
statements included an inappropriate “‘expert” opinion to the
effect that Atkinson’s teeth deflected the bullet and changed its
path. The postconviction court concluded that Benzel failed to
show prejudice because the prosecutor’s closing argument did
not unduly mislead or influence the jury. The court noted that the
prosecutor prefaced his remarks by stating that such remarks
were not evidence and need not be accepted by the jury if they
were not supported by the evidence.

(ii) Joe McCarthy’s Testimony

At trial, the prosecution elicited testimony from McCarthy
to the effect that it was Golle’s idea to go to the Atkinson-
Christensen house. Benzel asserted that the prosecution’s sole
purpose in eliciting this testimony was to later impeach McCarthy
with Watson’s testimony that McCarthy told Watson that it was
Benzel’s idea to go to the Atkinson-Christensen house. Benzel
argued that this sequence amounted to prosecutorial misconduct.
Similar to its determination with respect to counsel’s purported
failure to challenge the evidentiary ruling on Watson’s testimony,
the postconviction court determined that Benzel failed to show
prejudice because the evidence against Benzel was so compelling
that conviction would have resulted even without the testimony
that it was Benzel’s idea to go to the house.

(iii) Opening Statement

In its opening statement, the State said that “there are some
witnesses that will be presented that have had an opportunity to
talk to . . . Benzel. Close, personal friends of him [sic] have talked
to him since the incident and so forth.” Benzel argued that this
statement was an inappropriate remark suggesting that McCarthy
and Golle had contrived with Benzel in preparing his defense.
Benzel also asserted that the prosecution made statements to the
effect that Benzel had been to the Atkinson-Christensen house
before the night of the shooting but that such statements were
contrary to the evidence. At the close of the State’s evidence,
defense counsel moved for mistrial based on the prosecutor’s
opening statement. The motion was overruled, and the issue was
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not raised on appeal. Benzel argued that appellate counsel was
ineffective for failing to raise the issue on appeal. The postcon-
viction court concluded that Benzel failed to show prejudice in
light of the fact that prior to opening statements, the court had
instructed the jury that comments made in opening statements
were not to be considered as evidence.

(iv) Resolution
We agree with the district court’s rulings with respect to each
of these issues, including the ruling that Benzel failed to establish
prejudice from counsel’s alleged deficient performance. We there-
fore conclude that the district court did not err in rejecting these
claims of ineffective assistance of trial and appellate counsel.

(e) Failure to Challenge Credibility
of Key Witnesses

Benzel asserts that the district court erred in rejecting his
claims that trial counsel provided ineffective assistance by failing
to properly challenge the testimony of key prosecution witnesses
including Christensen, Golle, and McCarthy. Benzel asserts,
inter alia, (1) that the audiotape of Christensen’s 911 call should
have been used to confront Christensen with the fact that during
the call she did not make the statements that Fastenau claimed to
have heard, (2) that Christensen should have been asked ques-
tions about Atkinson’s behavior before the shooting which
Benzel asserts would have shown that Atkinson was the aggres-
sor, and (3) that other evidence could have been used to discredit
certain testimony by Golle and by McCarthy. The district court
in this postconviction action generally determined that counsel
made reasonable tactical and strategic decisions to not pursue the
lines of questioning suggested by Benzel and noted that such
questioning may have led to information adverse to Benzel.

In determining whether trial counsel’s performance was defi-
cient, there is a strong presumption that such counsel acted rea-
sonably. See State v. McHenry, 268 Neb. 219, 682 N.w.2d 212
(2004). When reviewing a claim of ineffective assistance of coun-
sel, an appellate court will not second-guess reasonable strategic
decisions by counsel. Id. The district court did not err in its deter-
mination that trial counsel made reasonable strategic decisions to
not pursue the lines of questioning suggested by Benzel in this
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postconviction proceeding. We therefore conclude that the district
court did not err in rejecting these claims of ineffective assistance
of counsel.

2. UsE oF PrIOR CONVICTION TO ENHANCE SENTENCE

Benzel asserts various challenges to a prior conviction which
was used to enhance his sentence in the present case and argues
that trial counsel did not effectively challenge use of the prior
conviction in the sentence enhancement proceeding. The district
court noted that because the record established that Benzel was
represented by counsel at the time of the prior conviction, the
conviction was not subject to challenge in the sentence enhance-
ment proceeding. The court further noted that trial counsel had
attempted unsuccessfully to challenge use of the prior conviction
at the enhancement proceeding and had unsuccessfully raised the
issue in the direct appeal.

[8] A motion for postconviction relief cannot be used to secure
review of issues which were or could have been litigated on direct
appeal. State v. Perry, 268 Neb. 179, 681 N.W.2d 729 (2004).
Issues regarding the use of prior convictions were previously liti-
gated and decided in favor of the State in Benzel’s direct appeal
wherein we stated that any objections to the validity of prior con-
victions, other than effective assistance of counsel or waiver
thereof, should have been raised in the direct appeal of such prior
convictions. See State v. Benzel, 220 Neb. 466, 370 N.W.2d 501
(1985), overruled on other grounds, State v. Kuehn, 258 Neb. 558,
604 N.W.2d 420 (2000).

In the present appeal, Benzel makes various arguments regard-
ing the validity of a prior conviction, including an argument
regarding the constitutionality of the statute which formed the
basis of his prior conviction. To the extent that Benzel’s argu-
ments in this proceeding are the same as those he presented in his
direct appeal, the present postconviction action cannot be used to
secure an additional review of the same issues. See Perry, supra.
To the extent Benzel’s arguments raise new issues regarding the
validity of his prior conviction, our statement in the direct appeal,
that objections to the validity of prior convictions are to be raised
in the direct appeal of such prior convictions, applies equally to
such new arguments. See Benzel, supra. Therefore Benzel could
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not properly have used such arguments to challenge his prior con-
viction in the sentence enhancement proceeding and because such
challenges would have been inappropriate, counsel was not inef-
fective for any failure to raise such challenges. The district court
in this postconviction action did not err in rejecting Benzel’s
claims regarding use of the prior conviction to enhance his sen-
tence and counsel’s purported failure to challenge such use.

VI. CONCLUSION

The district court did not err in rejecting Benzel’s postconvic-
tion claims of ineffective assistance of counsel and his claims
relating to the validity of a prior conviction used to enhance his
sentence. We therefore affirm the district court’s order denying
Benzel’s motion for postconviction relief.

AFFIRMED.
ConNoLLy and STEPHAN, JJ., not participating.

JEFF SWOBODA, APPELLEE, V. VOLKMAN PLUMBING AND
EMCASCO INSURANCE COMPANY, APPELLANTS.
690 N.W.2d 166

Filed December 23, 2004. No. S-04-593.

1. Workers’ Compensation: Appeal and Error. Under Neb. Rev. Stat. § 48-185
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation court acted without or
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3)
there is not sufficient competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the compensation court do
not support the order or award.

2. __ :_ Indetermining whether to affirm, modify, reverse, or set aside a judgment
of the Workers” Compensation Court review panel, a higher appellate court reviews the
findings of fact of the single judge who conducted the original hearing; the findings of
fact of the single judge will not be disturbed on appeal unless clearly wrong.

3. ___:____.Anappellate court is obligated in workers’ compensation cases to make
its own determinations as to questions of law.

4. Workers’ Compensation. A determination as to whether an injured worker has had
a loss of earning power is a question of fact to be determined by the Workers’
Compensation Court.

5. Workers’ Compensation: Words and Phrases. Earning power, as used in Neb.
Rev. Stat. § 48-121(2) (Reissue 2004), is not synonymous with wages, but includes
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eligibility to procure employment generally, ability to hold a job obtained, and capac-

ity to perform the tasks of the work, as well as the ability of the worker to earn wages

in the employment in which he or she is engaged or for which he or she is fitted.

__:____. For purposes of workers’ compensation, repetitive trauma injuries are

tested under the statutory definition of accident, as opposed to occupational disease.

7. Workers’ Compensation: Proof. Three elements must be demonstrated in order to
prove that a workers’ compensation injury is the result of an accident: (1) The injury
must be unexpected or unforeseen, (2) the accident must happen suddenly and vio-
lently, and (3) the accident must produce at the time objective symptoms of injury.

8. Workers’ Compensation: Words and Phrases. For purposes of the Nebraska
Workers’ Compensation Act, “suddenly and violently” does not mean instantaneously
and with force, but, rather, the element is satisfied if the injury occurs at an identifiable
point in time, requiring the employee to discontinue employment and seek medical
treatment.

9. Workers’ Compensation: Time: Proof: Words and Phrases. For purposes of the
Nebraska Workers’ Compensation Act, the time of an accident is sufficiently definite
if either the cause is reasonably limited in time or the result materializes at an identi-
fiable point.

10. Moot Question: Words and Phrases. A case becomes moot when the issues initially
presented in the litigation cease to exist, when the litigants lack a legally cognizable
interest in the outcome of litigation, or when the litigants seek to determine a question
which does not rest upon existing facts or rights, in which the issues presented are no
longer alive.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed as modified.

Jenny L. Panko and Brenda S. Spilker, of Baylor, Evnen,
Curtiss, Grimit & Witt, L..L..P.,, for appellants.

Edward F. Pohren, of Dwyer, Smith, Grimm, Gardner, Lazer,
Pohren, Rogers & Forrest, L.L.P., for appellee.

HenDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

Jeff Swoboda sought workers’ compensation benefits for
injuries allegedly arising out of and in the course of his employ-
ment with Volkman Plumbing. Swoboda sought benefits for in-
juries to his head and neck resulting from an accident on April 21,
2000, and for injuries to both shoulders allegedly resulting from
repetitive trauma. The trial judge found that the head and neck
injuries were compensable, but concluded that Swoboda had
failed to prove a work-related accident and resulting injuries to his
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shoulders. A review panel of the compensation court reversed in
part, and remanded for further proceedings. Volkman Plumbing
and its insurance carrier, EMCASCO Insurance Company (col-
lectively Volkman), perfected this timely appeal, which we moved
to our docket on our own motion pursuant to our authority to reg-
ulate the caseloads of the appellate courts of this state. See Neb.
Rev. Stat. § 24-1106(3) (Reissue 1995).

FACTS

Swoboda began working at Volkman Plumbing in Norfolk,
Nebraska, in 1990. He was initially employed as a plumber’s
helper but soon became a foreman. His duties included overhead
ceiling work, which involved heavy lifting. He regularly per-
formed such overhead activities for at least 3 or 4 hours a day, and
sometimes for an entire shift.

On April 21, 2000, Swoboda sustained an injury to his head
and neck when he struck his head on a sprinkler head while
climbing a ladder. Swoboda sought medical treatment for the
injury and was off work from May 1 until September 9, 2000. He
initially returned to work without restrictions. However, Swoboda
continued to experience chronic headaches and pain, and in
March 2002, specifically due to the neck injury, his physician
imposed physical restrictions of “no overhead work or prolonged
cervical flexion.” In April, his physician opined that there was no
ongoing treatment that would significantly improve Swoboda’s
symptoms and concluded that he had a 5-percent permanent
partial impairment of the body as a whole. A second physician
had earlier made the same assessment, noting that Swoboda suf-
fered “persistent myofascial symptoms and functional deficit”
The trial court concluded that as a result of this injury, Swoboda
had sustained a 45-percent loss in earning capacity.

Swoboda also claimed compensation for work-related injuries
to both shoulders. Swoboda went on a fishing trip to Canada over
the Labor Day weekend of 2001. He is right handed, and holds a
fishing pole in his right hand while reeling with his left. Swoboda
slept in a tent while on the fishing trip. One morning when he
awoke, he experienced extreme pain and was unable to move his
left arm. When he returned to Nebraska, he made an appointment
with Dr. Gregory Nunez for September 6, 2001. Prior to the fishing
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trip, Swoboda had experienced aching in his right shoulder and “a
little” pain in his left shoulder. In his words, he had had “problems
with both shoulders for [years]” and his left shoulder had “hurt for
a [year] or two.”

After examining Swoboda, Nunez ordered an MRI and referred
him to Dr. Terry Schwab, an orthopedic surgeon, who began treat-
ing him on September 20, 2001. A report of an MRI performed on
the left shoulder on September 12, 2001, indicated a “full thick-
ness tear” in the supraspinatus tendon adjacent to an area of cal-
cification. After his first examination of Swoboda, Schwab noted
his disagreement with this diagnosis. Schwab’s initial diagnosis
was “[p]artial rotator cuff tear/tend[o]nitis left shoulder with cal-
cific tend[o]nitis.” During his second office visit, Swoboda told
Schwab that he was surprised that his left shoulder was injured
because his right shoulder “had been the one that had bothered
me.” Schwab thereafter began treating Swoboda’s right shoulder
as well.

On October 10, 2001, Dr. Dean Wampler reviewed Swoboda’s
medical records and opined:

Overhead work duties are_the most likely cause for . . .
Swoboda’s underlying shoulder problem. [O]nce advanced
degenerative disease and tendon thinning are present, rela-
tively minimal activities can result in tendon tear. I believe
... Swoboda’s supraspinatus tear occurred during his fish-
ing trip from a change in activities or different shoulder
stress of sleeping on the ground.
(Emphasis in original.)

Due to his shoulder injuries, Swoboda was off work from
September 21 through October 7, 2001. He returned to work
briefly, but then experienced additional problems with his left
shoulder on November 9, and did not return to work thereafter. On
November 20, Schwab performed an arthroscopy of Swoboda’s
left shoulder with subacromial decompression. His postoperative
diagnosis was “[c]alcific tendon, rotator cuff tendonitis, left
shoulder.” The rotator cuff was observed during surgery and, con-
trary to the initial diagnosis, “showed no tears throughout its en-
tirety.” On December 5, 2001, Schwab performed an arthroscopy
of Swoboda’s right shoulder with subacromial decompression.
His postoperative diagnosis was “[c]alcific rotator cuff tendonitis
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of the right shoulder,” and no tears were noted. Schwab opined
that Swoboda’s bilateral shoulder problems were caused by the
overhead work he did in the course of his employment. _

Following trial, a single judge of the compensation court found
that as a result of the April 21, 2000, accident, Swoboda was tem-
porarily totally disabled from May 1 through September 9, 2000,
and “thereafter sustained a 45 percent loss in earning capacity,”’
entitling him to workers’ compensation benefits. With respect to
the alleged shoulder injuries, the court determined that there was
a conflict in the opinions of Schwab and Wampler regarding cau-
sation. It further found that Swoboda had failed to prove that the
injuries to his shoulders occurred “suddenly and violently”
because there was no particular incident at work that had caused
him pain. The court concluded that Volkman was entitled to a
credit for benefits it voluntarily paid to Swoboda for his right
shoulder injury against amounts it owed Swoboda for the April
2000 injuries to his head and neck.

Swoboda timely appealed to a three-judge review panel of the
compensation court, and Volkman cross-appealed. The review
panel interpreted the trial court’s order as citing two grounds as
a basis for its conclusion that Swoboda failed to show compen-
sable injuries to his shoulders: (1) that there was a conflict in the
medical evidence as to causation and (2) that the injuries did not
occur suddenly and violently because they did not manifest at
work. The review panel concluded that the opinions of Schwab
and Wampler were not in conflict because the rotator cuff tear
referred to by Wampler was subsequently proved by Schwab’s
surgery not to exist, leaving both physicians in agreement that
the shoulder problems were caused by Swoboda’s work activi-
ties. The panel thus determined that the trial judge’s finding with
respect to conflicting evidence on medical causation was clearly
erroneous and should be reversed and the cause remanded

for the trier of fact to determine whether the reversal by the
panel of this factual finding serves, in and of itself, to sway
the fact finder’s ultimate conclusion on medical causation.
In other words, it remains for the fact finder to weigh and
assess the evidence on causation.
With respect to the requirement that a compensable accident
involving repetitive trauma occurs “suddenly and violently,” the
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review panel determined, contrary to the findings of the single
judge, that “the record clearly establishes that [Swoboda] satis-
fied this element relative to both upper extremities.” The review
panel held that Swoboda was not required “to identify a specific
event or activity that occurred at work that caused him to stop
working.” The panel determined that the “record does not sup-
port a finding that Swoboda’s injury did not occur at an identifi-
able point in time” and that the “evidence is also uncontroverted
that [Swoboda] sought medical treatment and missed work.”

The review panel also concluded that the Workers’
Compensation Court lacked jurisdiction to award a credit
against liability on a compensable claim for payments made on
a noncompensable claim. Finally, it concluded that there was
sufficient evidence to support the trial court’s finding that
Swoboda suffered a 45-percent loss of earning capacity as a
result of the April 2000 injury.

ASSIGNMENTS OF ERROR

Volkman assigns, restated, that (1) Swoboda failed to meet the
requirements of a repetitive trauma accident with regard to his
left and right shoulder conditions, (2) the review panel erred in
reversing the trial court’s decision regarding Swoboda’s left and
right shoulder injuries on the basis that there was not a dispute as
to medical causation, (3) it was entitled to a credit against
amounts owed for the April 2000 injury for indemnity and med-
ical payments voluntarily made on the noncompensable shoulder
injuries, and (4) the trial court erred in awarding Swoboda a
45-percent loss of earning power for the injuries sustained in the
April 2000 accident.

STANDARD OF REVIEW

[1] Under Neb. Rev. Stat. § 48-185 (Reissue 2004), an appel-
late court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation
court acted without or in excess of its powers; (2) the judgment,
order, or award was procured by fraud; (3) there is not sufficient
competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the com-
pensation court do not support the order or award. Veatch v.
American Tool, 267 Neb. 711, 676 N.W.2d 730 (2004).
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[2,3] In determining whether to affirm, modify, reverse, or set
aside a judgment of the Workers’ Compensation Court review
panel, a higher appellate court reviews the findings of fact of the
single judge who conducted the original hearing; the findings of
fact of the single judge will not be disturbed on appeal unless
clearly wrong. Swanson v. Park Place Automotive, 267 Neb.
133, 672 N.W.2d 405 (2003); Dawes v. Wittrock Sandblasting &
Painting, 266 Neb. 526, 667 N.W.2d 167 (2003). An appellate
court is obligated in workers’ compensation cases to make its
own determinations as to questions of law. Ludwick v. TriWest
Healthcare Alliance, 267 Neb. 887, 678 N.W.2d 517 (2004);
Veatch v. American Tool, supra.

ANALYSIS

HEAD AND NECK INJURIES

[4,5] Volkman does not contest the compensability of the head
and neck injuries which Swoboda sustained in the accident in
April 2000, but contends that the compensation court erred in
determining that Swoboda sustained a 45-percent loss of earning
capacity as a result of such injuries. A determination as to
whether an injured worker has had a loss of earning power is a
question of fact to be determined by the Workers’ Compensation
Court. Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 639
N.W.2d 125 (2002); Hagelstein v. Swift-Eckrich, 261 Neb. 305,
622 N.W.2d 663 (2001). Earning power, as used in Neb. Rev.
Stat. § 48-121(2) (Reissue 2004), is not synonymous with wages,
but includes eligibility to procure employment generally, ability
to hold a job obtained, and capacity to perform the tasks of the
work, as well as the ability of the worker to earn wages in the
employment in which he or she is engaged or for which he or she
is fitted. Zavala v. ConAgra Beef Co., 265 Neb. 188, 655 N.W.2d
692 (2003); Frauendorfer v. Lindsay Mfg. Co., supra.

Volkman argues that Swoboda continued to work as a plumber
after the 2000 accident and was able to perform his duties until
after the 2001 shoulder injuries. The record reflects that Swoboda
returned to work without restrictions after the 2000 accident.
However, there is also evidence in the record that Swoboda con-
tinued to suffer pain while performing his work duties after the
2000 accident. In addition, his physician eventually restricted



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































