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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. $-01-770: Finney v. Finney. Petition for further review
affirmed in part, and in part modified and remanded with direc-
tions. Per Curiam.

No. S-02-336: Moulton v. Mahlin. Affirmed. Connolly, J.

No. S-02-393: Gabel v. Polk Cty. Bd. of Comrs. Appeal dis-
missed. Gerrard, J.

No. S-02-418: Davis v. Allen. Affirmed as modified in part,
and in part reversed and remanded with directions. Stephan, J.

No. $-02-800: Eickhoff v. McNamara. Affirmed. Wright, J.

No. S-02-1052: In re Estate of Norine. Affirmed.
McCormack, J.

No. S-02-1243: Kracl v. American Family Ins. Group.
Reversed and remanded with directions. Connolly, J.

No. S-03-571: In re Adoption of Grace B. Affirmed.
Gerrard, J.

No. S-03-585: In re Interest of Eric O. & Shane O.
Dismissed. Per Curiam.

No. S-03-667: In re Water Appropriation A-12151.
Affirmed. Connolly, J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-02-417: Lewandowski v. Burlington Northern Santa
Fe Ry. Co. Stipulation allowed; appeal dismissed with preju-
dice; each party to pay own costs and fees.

No. S-02-1287: Glantz v. Britten. Judgment affirmed. See,
rule 7A(1); Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 191
(2002); Glantz v. Hopkins, 261 Neb. 495, 624 N.W.2d 9 (2001).

No. S-02-1338: Patton v. Patton. Pursuant to rule 8E, stipula-
tion allowed; appeal dismissed with prejudice at cost of appellant.

Nos. S-03-071 through S-03-074: State v. Johnston.
Judgment and sentence in No. S-03-071 affirmed as modified.
See State v. Schnabel, 260 Neb. 618, 618 N.W.2d 699 (2000).
Judgment and sentence in No. S-03-072 affirmed as modified.
See Neb. Rev. Stat. § 29-2204(1)(a)(ii)(A) (Supp. 2003).
Judgments in Nos. S-03-073 and S-03-074 affirmed.

No. S-03-334: InfoUSA, Inc. v. CMS Group, Ltd. Motion
of appellee to dismiss appeal granted. See rule 7B(1).

No. S-03-541: State v. Boppre. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-575: State v. Richards. Judgment of Court of
Appeals affirmed.

No. S-03-635: State v. Tucker. Appellee’s motion for sum-
mary affirmance is denied. However, based upon appellant’s
representation in his written objection to such motion that in this
postconviction action, he is alleging ineffective assistance of
counsel in a prior postconviction appeal, the court determines on
its own motion that no error of law appears and that a detailed
opinion would have no precedential value. See, State v.
Dandridge, 264 Neb. 707, 651 N.W.2d 567 (2002), and State v.
Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001) (holding that there
is no constitutional guarantee of effective assistance of counsel
in postconviction action); State v. Lotter, 266 Neb. 245, 664
N.W.2d 892 (2003) (holding that for postconviction relief to be
granted under Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue
1995), claimed infringement must be constitutional in dimen-
sion). Affirmed. See rule 7A(1).
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xxii CASES DISPOSED OF WITHOUT OPINION

No. S-03-703: United Kingdom on behalf of Franklin v.
Shapiro. Appeal dismissed, with prejudice, each party to pay
own Costs.

No. S-03-731: Tremain v. Tremain. Stipulation allowed,
appeal dismissed; each party to pay own costs.

No. S-03-761: State v. Classe. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-762: State ex rel. Tyler v. Britten. Reversed and
remanded to district court for further consideration in light of
Martin v. Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671
N.W.2d 613 (2003). See rule 7A(3).

No. S-03-777: Fonville v. Britten. Reversed and remanded to
district court for further consideration in light of Martin v.
Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613
(2003). See rule 7A(3).

No. S-03-809: State ex rel. McCartney v. Central National
Ins. Co. Stipulation allowed; appeal dismissed.

No. S-03-833: Smith v. Fire Ins. Exch. of Los Angeles.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-03-943: Hageman v. Britten. Reversed and remanded
to district court for further consideration in light of Martin v.
Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613
(2003). See rule 7A(3).

No. §-03-945: State v. Senters. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-967: State v. Hessler. Appellee’s motion to dismiss
sustained. Appeal dismissed.

No. S-03-991: State v. Hatcher. By order of the court, appeal
dismissed for failure to file briefs.

No. S-03-1045: State v. Shelly. Appellee’s suggestion of
remand and appellant’s motion in support of appellee’s sugges-
tion of remand granted. See rule 7C. Judgment vacated, and
cause remanded with directions. See, Neb. Rev. Stat. § 29-3001
(Reissue 1995); State v. McCroy, 259 Neb. 709, 613 N.W.2d 1
(2000); State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000).

No. S-03-1081: State v. Davlin. Motion of appellee for sum-
mary dismissal sustained. Appeal dismissed. See rule 7B(1).

No. §-03-1180: Jorgensen v. Harmon. Stipulation allowed;
appeal dismissed, and cause remanded for further proceedings.



CASES DISPOSED OF WITHOUT OPINION xxiii

Nos. S-03-1278 through S-03-1280: State v. Lotter. Motion
of appellee for summary affirmance sustained; judgment
affirmed. See rule 7B(2).

No. S-03-1310: State v. Gonzales-Faguaga. Appeal dis-
missed. See rule 7A(2).

No. S-03-1467: Weeder v. Courtney. Motion of appellee for
summary dismissal sustained; appeal dismissed.

No. S-04-188: State v. Davlin. Stipulation considered; appeal
dismissed.






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-00-1051: Dominium Illinois Three v. Arbor Devel.
Group. Petition of appellant for further review dismissed on
February 19, 2004, as having been improvidently granted.

No. S-01-664: Hughes v. Poykko-Post. Petition of appellee
for further review dismissed on November 26, 2003, as having
been improvidently granted.

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of
appellant for further review overruled on November 26, 2003.

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of
appellee for further review overruled on November 26, 2003.

No. S-01-1014: Adam v. City of Hastings, 12 Neb. App. 98
(2003). Petition of appellee for further review sustained on
November 13, 2003.

No. A-01-1174: State v. Trackwell. Petition of appellant for
further review overruled on February 19, 2004.

No. A-01-1179: Wright v. Wright. Petition of appellee for
further review overruled on November 26, 2003.

No. A-01-1183: In re Estate of Nelsen. Petition of appellee
for further review overruled on March 17, 2004.

No. A-01-1315: Pointe Partnership v. City of LaVista.
Petition of appellant for further review overruled on November
13, 2003.

No. A-01-1391: Maas v. Maas. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-02-042: General Serv. Bureau v. Moller, 12 Neb.
App. 288 (2003). Petition of appellant for further review over-
ruled on January 14, 2004.

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.
Petition of appellant for further review overruled on November
19, 2003.

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.
Petition of appellee for further review overruled on November
19, 2003.
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XXvi PETITIONS FOR FURTHER REVIEW

No. A-02-263: Bruckner v. Civil Serv. Comm. of Douglas
Cty. Petition of appellant for further review overruled on
November 26, 2003.

No. A-02-287: Heffelbower v. City of Lincoln. Petition of
appellant for further review overruled on December 10, 2003.

No. A-02-297: State v. Feldhacker. Petition of appellant for
further review overruled on November 13, 2003.

No. A-02-333: Ratigan v. Ratigan. Petition of appellant for
further review overruled on December 10, 2003.

No. A-02-355: FirsTier Bank v. Lane. Petition of appellant
for further review overruled on January 28, 2004.

Nos. A-02-389 through A-02-391: Sink v. Meints. Petitions
of appellant for further review overruled on November 26, 2003.

Nos. A-02-465, A-02-466: State v. Pearce. Petitions of
appellant for further review overruled on January 14, 2004.

No. A-02-468: Meyer v. Broekemeier. Petition of appellant
for further review overruled on November 26, 2003.

No. A-02-468: Meyer v. Broekemeier. Petition of appellee
for further review overruled on November 26, 2003.

Nos. S-02-559, S-03-076: Midwest Neurosurgery v. State
Farm Ins. Cos., 12 Neb. App. 328 (2004). Petitions of appellant
for further review sustained on February 25, 2004.

No. A-02-562: Hibler v. Hibler. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-02-564: Christo v. Christo. Petition of appellant for
further review overruled on February 25, 2004,

No. A-02-564: Christo v. Christo. Petition of appellee for
further review overruled on February 25, 2004.

No. A-02-618: Copa v. Maher. Petition of appellant for fur-
ther review overruled on February 11, 2004.

No. A-02-673: State v. Taylor. Petition of appellant for fur-
ther review overruled on December 10, 2003.

No. A-02-684: State v. Lupien. Petition of appellant for fur-
ther review overruled on January 27, 2004.

Nos. A-02-764, A-02-1297, A-02-1298: State v. Obst, 12
Neb. App. 189 (2003). Petitions of appellants for further review
overruled on December 10, 2003.



PETITIONS FOR FURTHER REVIEW Xxvii

No. A-02-773: Welty v. Department of Motor Vehicles.
Petition of appellant for further review overruled on March 17,
2004.

No. A-02-777: State v. Stooksbury. Petition of appellant for
further review overruled on February 11, 2004.

No. A-02-816: Bjorklund v. Bergstrom. Petition of appellee
for further review overruled on November 26, 2003.

No. A-02-826: State v. Trampe, 12 Neb. App. 139 (2003).
Petition of appellant for further review overruled on December
10, 2003.

No. A-02-852: Conradi v. Eggers Consulting Co. Petition
of appellant for further review overruled on March 17, 2004.

Nos. A-02-893, A-02-894: Marston v. Selser Two, Inc.
Petitions of appellee for further review overruled on February
25, 2004.

No. A-02-911: Zierke v. VanHoosen. Petition of appellant
for further review overruled on December 30, 2003.

No. A-02-928: Stockwell-Davies v. The Larson Company.
Petition of appellee for further review overruled on February 11,
2004.

No. A-02-975: J.S.P.R. Enters. v. S & B Inc. Petition of
appellant for further review overruled on March 10, 2004.

No. A-02-1000: Ramos v. Neth. Petition of appellant for fur-
ther review overruled on December 30, 2003.

Nos. A-02-1008, A-02-1296: State v. Harper. Petitions of
appellant for further review overruled on November 13, 2003.

No. A-02-1035: State v. Sobey. Petition of appellant for fur-
ther review overruled on March 17, 2004.

No. A-02-1046: State v. Wead. Petition of appellant for fur-
ther review overruled on April 28, 2004.

No. A-02-1055: Vagts v. Vagts. Petition of appellee for fur-
ther review overruled on April 14, 2004,

No. A-02-1105: State v. Stuart, 12 Neb. App. 283 (2003).
Petition of appellant for further review overruled on February
11, 2004.

No. S-02-1184: Richards v. Meeske, 12 Neb. App. 406
(2004). Petition of appellant for further review sustained on
April 14, 2004.



xxviii PETITIONS FOR FURTHER REVIEW

No. S-02-1241: In re Conservatorship of Hanson, 12 Neb.
App. 202 (2003). Petition of appellee for further review sus-
tained on February 19, 2004.

No. A-02-1257: Bischoff v. Bischoff. Petition of appellant
for further review overruled on April 28, 2004.

No. A-02-1260: State v. Conn. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-02-1334: State v. Waadah. Petition of appellant for
further review overruled on January 14, 2004.

No. A-02-1376: State v. Birdine. Petition of appellant for
further review overruled on December 10, 2003.

No. A-02-1378: State v. Cunningham. Petition of appellant
for further review overruled on February 19, 2004.

No. A-02-1389: State v. Cushing. Petition of appellant for
further review overruled on February 25, 2004.

No. A-02-1391: Waite v. Hippe. Petition of appellant for fur-
ther review overruled on January 14, 2004.

No. S-02-1405: Hosack v. Hosack. Petition of appellant for
further review sustained on December 30, 2003.

No. A-02-1441: State v. Rogman. Petition of appellant for
further review overruled on March 10, 2004.

No. A-02-1442: State v. Garcia. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-02-1448: Castro v. IBP, inc. Petition of appellee for
further review dismissed on November 24, 2003.

No. S-02-1480: State v. Vaught, 12 Neb. App. 306 (2003).
Petition of appellant for further review sustained on January 28,
2004.

No. S-02-1482: State v. Smith. Petition of appellant for fur-
ther review sustained on January 14, 2004,

No. S-02-1503: State v. Johnson, 12 Neb. App. 247 (2003).
Petition of appellant for further review sustained on December
10, 2003.

No. A-03-038: Fields v. Vocelka. Petition of appellant for
further review overruled on December 10, 2003.

Nos. S-03-071 through S-03-074: State v. Johnston. Petitions
of appellant for further review sustained on November 13, 2003.



PETITIONS FOR FURTHER REVIEW XXix

No. A-03-146: Bobyarchick v. Bobyarchick Maradie.
Petition of appellee for further review overruled on March 24,
2004.

No. A-03-149: State v. Guia. Petition of appellant for further
review overruled on February 11, 2004.

No. A-03-170: Kyriss v. Mroczek. Petition of appellant for
further review overruled on November 19, 2003.

No. A-03-198: In re Interest of Brianna B. et al. Petition of
appellee Robert for further review overruled on January 14,
2004.

No. A-03-205: State v. Velazquez. Petition of appellant for
further review overruled on November 26, 2003.

No. A-03-221: In re Interest of Remey R. & Rmauni R.
Petition of appellant for further review overruled on January 14,
2004.

No. A-03-243: State v. Burks. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-252: State v. Burkhardt. Petition of appellant for
further review overruled on February 19, 2004.

Nos. A-03-277 through A-03-281: State v. Burnett. Petitions
of appellant for further review overruled on December 10, 2003.

No. A-03-282: State v. Tart. Petition of appellant for further
review overruled on April 21, 2004.

No. A-03-286: State v. Larsen. Petition of appellant for fur-
ther review overruled on March 24, 2004.

No. A-03-292: State v. Miller. Petition of appellant for fur-
ther review overruled on April 14, 2004.

No. A-03-359: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-360: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-396: State v. Webb. Petition of appellant for fur-
ther review overruled on March 17, 2004.

No. A-03-402: Bieck v. Good Samaritan Village of
Hastings. Petition of appellant for further review overruled on
January 14, 2004.

No. A-03-412: In re Interest of Hamilton. Petition of appel-
lant for further review overruled on February 25, 2004.



XXX PETITIONS FOR FURTHER REVIEW

No. A-03-416: Arias v. Board of Parole. Petition of appel-
lant for further review overruled on November 13, 2003.

Nos. A-03-439, A-03-468: State v. Goings. Petitions of
appellant for further review overruled on December 17, 2003.

No. A-03-447: Hurt v. Hurt. Petition of appellant for further
review overruled on November 26, 2003.

No. A-03-462: State v. Maxwell. Petition of appellant for
further review overruled on November 13, 2003.

No. A-03-472: Jelden v. Gardiner & Co. Petition of appel-
lant for further review overruled on February 11, 2004.

No. A-03-476: State v. Patterson. Petition of appellant for
further review overruled on November 13, 2003.

No. A-03-485: State v. Noyd. Petition of appellant for further
review overruled on April 14, 2004.

No. A-03-497: State v. Lohman. Petition of appellant for fur-
ther review overruled on December 10, 2003.

No. A-03-497: State v. Lohman. Petition of appellant pro se
for further review overruled on December 10, 2003.

No. A-03-507: State v. Brown. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-03-545: State v. Ackerman. Petition of appellant for
further review overruled on December 17, 2003.

No. A-03-546: State v. Magee. Petition of appellant for fur-
ther review overruled on February 19, 2004.

No. S-03-571: In re Adoption of Grace B. Petition of appel-
lant for further review sustained on December 17, 2003.

No. S-03-575: State v. Richards. Petition of appellant for
further review sustained on January 28, 2004.

No. A-03-583: State v. Moreno. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-03-589: In re Interest of David T. Petition of appel-
lant for further review overruled on February 19, 2004.

No. A-03-600: Willcock v. Willcock, 12 Neb. App. 422
(2004). Petition of appellant for further review overruled on
April 21, 2004.

No. A-03-607: State v. Nelson. Petition of appellant for fur-
ther review overruled on February 19, 2004.

No. A-03-623: Vang v. Vang. Petition of appellant for further
review overruled on March 24, 2004.



PETITIONS FOR FURTHER REVIEW XXXi

No. A-03-638: State v. Delano. Petition of appellant for fur-
ther review overruled on November 19, 2003.

No. A-03-648: Jacobson v. Patterson. Petition of appellant
for further review overruled on April 28, 2004.

No. A-03-704: Falcone v. Venditte. Petition of appellant for
- further review overruled on April 14, 2004.

No. A-03-736: State v. Reiman. Petition of appellant for fur-
ther review overruled on January 14, 2004.

No. A-03-756: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-760: State v. Moen. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-03-770: Harper v. Department of Corr. Servs.
Petition of appellant for further review overruled on January 14,
2004.

No. A-03-792: Wahrman v. Berry. Petition of appellant for
further review overruled on March 24, 2004.

No. A-03-842: State v. Kierstead. Petition of appellant for
further review overruled on February 11, 2004.

No. A-03-844: State v. Gibilisco. Petition of appellant for
further review overruled on November 19, 2003.

No. A-03-854: State v. Doran. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-881: Harris v. Omaha Hous. Auth. Petition of
appellant for further review overruled on December 30, 2003.

No. A-03-885: State v. Christiansen. Petition of appellant
for further review overruled on February 19, 2004.

No. A-03-895: Shepard v. Clarke. Petition of appellant for
further review overruled on April 21, 2004.

No. A-03-944: In re Estate of Lane. Petition of appellant for
further review overruled on February 19, 2004.

No. A-03-951: Gibbs v. Department of Corr. Servs. Petition
of appellant for further review overruled on December 5, 2003,
as filed out of time.

No. A-03-959: Cook v. Douglas Cty. Corr. Ctr. Petition of
appellant for further review overruled on April 14, 2004.

No. A-03-984: State v. Silos. Petition of appellant for further
review overruled on February 11, 2004.



Xxxit PETITIONS FOR FURTHER REVIEW

No. A-03-988: State v. Barnell. Petition of appellant for fur-
ther review overruled on March 10, 2004.

No. A-03-998: Johnson v. Department of Corr. Servs.
Petition of appellant for further review overruled on March 24,
2004.

No. A-03-1099: In re Interest of K.L. Petition of appellant
for further review overruled on April 14, 2004.

No. A-03-1111: In re Estate of Evers. Petition of appellant
for further review overruled on January 14, 2004.

No. A-03-1123: Martin v. Board of Parole. Petition of
appellant for further review overruled on February 19, 2004.

No. A-03-1129: State v. Robin. Petition of appellant for fur-
ther review overruled on April 14, 2004.

No. A-03-1179: State ex rel. Stenberg v. Consumer’s
Choice Foods. Petition of appellees for further review overruled
on February 19, 2004.

No. A-03-1241: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on February
25, 2004.

No. A-03-1292: State v. Costanzo. Petition of appellant for
further review overruled on March 24, 2004.

No. A-03-1297: Allen v. Clarke. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-1385: Martin v. Witthoff. Petition of appellant for
further review dismissed on March 24, 2004, See rule 2F(1).

No. A-03-1448: In re Estate of Jefferson. Petition of appel-
lant for further review overruled on April 21, 2004.

No. A-03-1449: In re Estate of Jefferson. Petition of appel-
lant for further review overruled on April 21, 2004.

No. A-04-121: State v. Baker. Petition of appellant for fur-
ther review overruled on April 14, 2004,
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Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the conclusion reached by
the trial court.
Negligence: Proof. In a negligence action, a plaintiff must establish a duty of the
defendant not to injure the plaintiff, a breach of that duty, proximate causation, and
damages.
Juries: Damages. A jury may award only those damages which are the probable,
direct, and proximate consequences of the wrong complained of.
Damages: Proof. Damages for permanent injuries cannot be based upon mere spec-
ulation, probability, or uncertainty, but must be based upon competent evidence that
permanent damages, clearly shown, are reasonably certain as a proximate result of
the injury.
Jury Instructions: Appeal and Error. Failure to object to a jury instruction after it
has been submitted to counsel for review precludes raising an objection on appeal
absent plain error.
Verdicts: Appeal and Error. A civil verdict will not be set aside where evidence is
in conflict or where reasonable minds may reach different conclusions or inferences,
as it is within the jury’s province to decide issues of fact.
Verdicts: Juries. A jury verdict will not be set aside unless clearly wrong.
Photographs: Appeal and Error. The admission or rejection of photographs in evi-
dence is largely within the discretion of the trial court. In the absence of a showing of
an abuse of discretion, error may not be predicated upon such a ruling.
Trial: Evidence: Damages. The fact that the party seeking recovery has been wholly
or partially indemnified for a loss by insurance or otherwise generally cannot be set
up by the wrongdoer in mitigation of damages.
Motions to Strike: Appeal and Error. When the trial court grants a motion to strike
testimony and the jury is admonished to disregard it, ordinarily, any error is thereby
considered cured.
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11. Trial: Appeal and Error. In order to preserve, as a ground of appeal, an opponent’s
misconduct during closing argument, the aggrieved party must have objected to the
improper remarks no later than at the conclusion of the argument.

12. Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the
right to assert prejudicial error on appeal.

13.  Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make such discretion a factor in deter-
mining admissibility.

Appeal from the District Court for Douglas County: SANDRA

L. DouGHERTY, Judge. Affirmed.

Vincent Valentino, of Angle, Murphy, Valentino & Campbell,
P.C., for appellants.

Michael F. Coyle and Russell A. Westerhold, of Fraser,
Stryker, Meusey, Olson, Boyer & Bloch, P.C., for appellee.

HEenbpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormMack, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

This wrongful death action is before this court for a second
time. In Steele v. Sedlacek, 261 Neb. 794, 626 N.W.2d 224
(2001), modified 262 Neb. 1, 626 N.W.2d 224, we reversed the
decision of the Nebraska Court of Appeals, which had affirmed
the trial court’s denial of a motion for directed verdict. We
remanded with directions to enter a directed verdict in favor of
the estate of Charles E. Steele II on the issue of liability and to
conduct a new trial on the issue of damages only. On remand,
judgment was entered in favor of Charles’ estate in the amount
of $17,856.61.

SCOPE OF REVIEW
[1] When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Andersen v. AM.W., Inc., 266
Neb. 238, 665 N.W.2d 1 (2003).

FACTS
Charles’ estate filed a wrongful death action against the
estate of Lisa M. Sedlacek after Charles and Lisa were killed in
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September 1995 in a one-car accident near Rapid City, South
Dakota. There were no eyewitnesses, but the physical evi-
dence supported a finding that Lisa was driving at the time
of the accident. The action was filed under South Dakota law
in the district court for Douglas County, Nebraska. Charles’
estate appealed following the jury’s verdict for Lisa’s estate,
and the Court of Appeals affirmed. See Steele v. Sedlacek, No.
A-99-760, 2000 WL 1207150 (Neb. App. Aug. 22, 2000) (not
designated for permanent publication). This court’s reversal
was entered after we granted a petition for further review filed
by Charles’ estate.

On further review, we concluded that “reasonable minds could
not differ and could draw but one conclusion—the cause of the
accident was Lisa’s failing to maintain a proper lookout, failing
to maintain proper control of her vehicle, and driving at an exces-
sive speed for the conditions then and there existing.” Steele, 261
Neb. at 799, 626 N.W.2d at 228. We held that the trial court erred
in failing to sustain the motion for directed verdict by Charles’
estate on the issue of liability and that the Court of Appeals erred
in affirming the decision of the trial court. We reversed the deci-
sion of the Court of Appeals and directed that court to remand the
cause to the trial court with directions to enter a directed verdict
in favor of Charles’ estate on the issue of liability and conduct a
new trial on the issue of damages only.

At the retrial, evidence was received concerning Charles’
three surviving children: Charles Michael Matthew Steele, born
October 1, 1992, to Charles and Jayne Steele (who were married
from December 1991 to December 1994); Alisha K. Lavender,
born April 3, 1992, whose mother is Renee L. Lavender (who
was never married to Charles); and Jessica Jayne Schaecher,
born June 23, 1990, whose mother is Kari Schaecher (who also
was never married to Charles). Evidence was also presented
concerning Charles’ involvement with the children.

After Charles and Jayne Steele divorced, she moved to
Massachusetts with their son. Charles had contact with the son
by letter and telephone, but the son did not see Charles again
before Charles’ death. Charles had been ordered to pay $50 per
month in child support, but Jayne Steele testified that he did not
provide any child support.
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Charles’ paternity of Alisha Lavender was established after
the State instituted a paternity action against him in 1992. The
district court for Nance County, Nebraska, issued an order find-
ing Charles to be Alisha Lavender’s father in October 1994, and
Charles was ordered to pay child support of $25 per month.
Renee Lavender testified that Charles had no relationship with
their daughter, other than one visit 2 weeks after she was born
and a chance meeting in a mall. Renee Lavender stated that
Charles gave her approximately $80 in cash, but he provided her
no other monetary support for their daughter.

Kari Schaecher testified that Charles had no relationship with
their daughter and that the only support he provided was to pur-
chase a few items of clothing and some diapers. An order estab-
lishing Charles’ paternity of Jessica Schaecher was entered in
February 1998, following Charles’ death.

The record indicates that although Charles was ordered to pay
child support for two of the children in 1994, he had no taxable
income during that year.

Charles’ estate moved for directed verdict on the issue of cau-
sation of the damages sustained by his children. The motion was
overruled, and the case was submitted to the jury. The jury
returned a verdict for Charles’ estate on the first cause of action,
which sought damages for loss of support by Charles’ children,
in the amount of $11,734.91. The trial court entered judgment in
that amount on the first cause of action. The court also entered
judgment as a matter of law on the second cause of action,
which sought funeral expenses, in the amount of $9,121.70, for
a total judgment of $20,856.61.

Charles’ estate filed motions for judgment notwithstanding the
verdict, for new trial, and for additur. These motions were over-
ruled. Lisa’s estate filed a motion for setoff or credit, which the
trial court granted pursuant to Neb. Rev. Stat. § 25-1222.01
(Reissue 1995), and the court deducted $3,000 from the judg-
ment. A final judgment was entered in the amount of $17,856.61.
Charles’ estate appeals, and Lisa’s estate cross-appeals.

ASSIGNMENTS OF ERROR
Restated, the assignments of error made by Charles’ estate are
as follows: (1) The trial court erred in submitting the issue of
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causation to the jury, in giving the jury a verdict form allowing
the jury to find in favor of Lisa’s estate, and in failing to follow
the law of the case on retrial; (2) the trial court erred in refusing
to give jury instructions Nos. 2, 10, 12, and 13 proposed by
Charles’ estate; (3) the trial court erred in failing to grant motions
for directed verdict made by Charles’ estate, as well as its
motions for judgment notwithstanding the verdict, for new trial,
and for additur, and in failing to receive an affidavit in support of
the posttrial motions; (4) the trial court erred in failing to sustain
objections to and to order a new trial on the following grounds:
(a) misconduct of Lisa’s estate in presenting irrelevant and prej-
udicial evidence and improper argument; (b) receipt of a photo-
graph of Lisa and Charles in an embrace; and (c) admission of
irrelevant and prejudicial evidence, testimony, or argument
regarding (i) Charles’ lack of financial assets, as represented by
an affidavit from an irrelevant proceeding; (ii) collateral sources
of welfare payments for the benefit of the children in lieu of child
support payments made; (iii) the filing of a paternity action after
Charles’ death; and (iv) the personal history of Lisa and her par-
ents; and (5) allowing a $3,000 setoff or credit against the verdict
in favor of Lisa’s estate when it was never pled or set forth in the
pretrial order as an issue at trial.

On cross-appeal, Lisa’s estate asserts that the trial court
abused its discretion in sustaining objections by Charles’ estate
to evidence of his incarceration and alleged alcoholism, which
are probative and relevant to the issues in the case.

ANALYSIS

PROXIMATE CAUSE

Charles’ estate first argues that the trial court erred in submit-
ting the issue of causation to the jury because this court remanded
for a trial on the issue of damages only. Charles’ estate also argues
that the trial court erred in providing the jury with a verdict form
allowing the jury to find in favor of Lisa’s estate.

During opening statements at the second trial, counsel for Lisa’s
estate said that the issue in the lawsuit could be stated in two
words: “[p]roximate cause.” The trial court overruled Charles’
estate’s objection. At the conclusion of the opening statement by
counsel for Lisa’s estate, Charles’ estate moved for a mistrial
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because the court had allowed Lisa’s estate to present a legal argu-
ment attempting to predetermine or relitigate proximate cause.
The motion for mistrial was also overruled. The court stated: “This
issue was taken up prior in a motion in limine and the Court has
ruled that proximate cause of the negligence issue is not in this
case. But the issue of cause and the damages are in this case so ’'m
going to overrule the motion.”

Whether the trial court erred in failing to conduct the retrial
as directed by this court is a question of law, and when review-
ing questions of law, an appellate court has an obligation to
resolve the questions independently of the conclusion reached
by the trial court. See Andersen v. AM.W., Inc., 266 Neb. 238,
665 N.W.2d 1 (2003).

Lisa’s estate asserts that the issue of causation is implicit in
determining damages because proximate cause is necessary to
determine which, if any, of the damages claimed by Charles’
estate were caused by the negligence of Lisa as previously deter-
mined by this court.

[2] We have often held that in a negligence action, a plaintiff
must establish a duty of the defendant not to injure the plaintiff,
a breach of that duty, proximate causation, and damages. See
Hausman v. Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999).

Lisa’s estate relies on this court’s holding in Ketteler v. Daniel,
251 Neb. 287, 556 N.W.2d 623 (1996), in which we stated that a
defendant is liable for all damages which result from his negli-
gent acts. That case concerned whether the defendant could be
held liable for damages resulting from aggravation of a preexist-
ing condition. Lisa’s estate also cites to J.D. Warehouse v. Lutz &
Co., 263 Neb. 189, 195, 639 N.W.2d 88, 92-93 (2002), a profes-
sional negligence action, in which the court stated:

The principle underlying allowance of damages is to place
the injured party in the same position, so far as money can
do it, as he or she would have been had there been no
injury or breach of duty, that is, to compensate for the
injury actually sustained. . . . Damages, like any other ele-
ment of a plaintiff’s cause of action, must be pled and
proved, and the burden is on the plaintiff to offer evidence
sufficient to prove the plaintiff’s alleged damages.
(Citation omitted.)
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[3,4] In earlier cases, this court stated that a jury may award
only those damages which are “the probable, direct, and [proxi-
mate] consequences of the wrong complained of.” (Syllabus of
the court.) See Sohl v. Sohl, 114 Neb. 353, 207 N.W. 669 (1926).
In Schwarting v. Ogram, 123 Neb. 76, 242 N.W. 273 (1932), the
syllabus of the court stated: “Damages for permanent injuries
cannot be based upon mere speculation, probability, or uncer-
tainty, but must be based upon competent evidence that perma-
nent damages, clearly shown, are reasonably certain as a proxi-
mate result of the injury.” (Emphasis supplied.)

In a more recent case, this court reversed, and remanded “for
retrial on the issue only of the amount of damages proximately
caused by the defendants’ negligence.” (Emphasis supplied.)
Stanek v. Swierczek, 209 Neb. 357, 358, 307 N.W.2d 807, 809
(1981). In another case, the judgment was reversed and the
cause remanded “for a new trial with directions that the defend-
ants, as a matter of law, were guilty of negligence proximately
causing the accident, and that the sole issue for retrial is one of
damages and injuries proximately caused by the accident.”
(Emphasis supplied.) White v. Kluge, 189 Neb. 742, 746, 204
N.w.2d 789, 793 (1973).

Here, the issue on retrial was the monetary loss incurred by
Charles’ estate resulting from the negligence of Lisa. The trial
court instructed the jury that it had been determined as a matter
of law that Lisa was negligent in the operation of her vehicle at
the time of the accident and that her negligence was the proxi-
mate cause of the accident. The court informed the jury that the
claim of Charles’ estate was that his next of kin were damaged
as a result of Lisa’s negligence and that there were two separate
causes of action seeking damages. The first cause of action
claimed that Charles’ three children sustained certain damages
by way of loss of support, love, affection, care, comfort, and
companionship. The second cause of action sought funeral
expenses as damages. The court entered judgment as a matter of
law with regard to the funeral expenses in the amount of
$9,121.70. The jury was then instructed that as to the claim of
Charles’ estate on the first cause of action, the burden was upon
the estate to prove by a preponderance of the evidence “1. That
the September 25, 1995 collision was a proximate cause of some
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damage to the Plaintiffs; and 2. The nature, extent, and amount
of these damages.”

Having been instructed that Lisa’s negligence was the proxi-
mate cause of the accident, the jury was properly instructed that
it must determine whether the accident was a proximate cause of
any damage to Charles’ estate. We find no merit to the claim of
error on this issue by Charles’ estate.

JURY INSTRUCTIONS

Charles’ estate assigns as error the trial court’s refusal to give
its proposed jury instructions Nos. 2, 10, 12, and 13. The portion
of instruction No. 2 at issue concerns the burden of proof.
Charles’ estate offered the following as its suggested instruction:
“Before the Plaintiff can recover damages against the Defendant
in this action, the burden is upon the Plaintiffs to prove by a pre-
ponderance of the evidence: 1. The nature, extent and amount of
the damages sustained by the Plaintiff.”

Instruction No. 2 as given by the trial court was similar to
Charles’ estate’s proposed instruction No. 2, except that the
instruction given added the requirement that Charles’ estate had
the burden to prove that “the September 25, 1995 collision was a
proximate cause of some damage to the Plaintiffs.” The trial
court’s instruction went on to state: “If the Plaintiffs have not met
their burden of proof, then your verdict must be for the
Defendant. On the other hand, if the Plaintiffs have met their bur-
den of proof, then you must enter a verdict for the Plaintiffs.”

[S] Instruction No. 10 proposed by Charles’ estate described
what the jury could consider in the way of pecuniary benefits in
determining damages. Instruction No. 12 given by the trial court
was similar to proposed instruction No. 10. Charles’ estate did
not object to instructions Nos. 2 and 12 given by the court.
Failure to object to a jury instruction after it has been submitted
to counsel for review precludes raising an objection on appeal
absent plain error. Olson v. Sherrerd, 266 Neb. 207, 663 N.W.2d
617 (2003). The purpose of the instruction conference is to give
the trial court an opportunity to correct any errors being made by
it. Id. It is not error to refuse to give a requested instruction if the
substance of the request is in the instructions actually given.
Carnes v. Weesner, 229 Neb. 641, 428 N.W.2d 493 (1988). The
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claims made by Charles’ estate as to instructions Nos. 2 and 10
have no merit.

Charles’ estate also complains of the trial court’s refusal to give
its proposed jury instructions Nos. 12 and 13, which addressed
child support for children born out of wedlock and the Nebraska
Child Support Guidelines. Proposed instruction No. 12 stated:

With respect to any child born out of wedlock, an out-
of-wedlock child has the statutory right to be supported to
the same extent and in the same manner as a child born in
lawful wedlock. The requirement of child support begins at
the time of the birth of the child, whether the child is born
in lawful wedlock or otherwise. The earning capacity of
the noncustodial parent may be considered in setting the
support obligation for any parent owing a duty of support
for any child whether born in wedlock or out-of-wedlock.

Instruction No. 13 given by the trial court stated:

Nebraska law provides in pertinent part as follows:

43-1402. Child support; liability of parents. The father
of a child whose paternity is established either by judicial
proceedings or by acknowledgment as hereinafter provided
shall be liable for its support to the same extent and in the
same manner as the father of a child born in lawful wedlock
is liable for its support.

43-1410. Child support; decree or approved settle-
ment; effect after death of parent. Any judicially approved
settlement or order of support made by a court having juris-
diction in the premises shall be binding on the legal repre-
sentatives of the father or mother in the event of his or her
death, to the same extent as other contractual obligations
and judicial judgments or decrees.

Charles’ estate did not object to instruction No. 13 given by
the trial court, and for the same reasons as stated above, we find
no merit to the claim of Charles’ estate as to his proposed
instruction No. 12.

As to Charles’ estate’s proposed instruction No. 13, which
contained sections of the Nebraska Child Support Guidelines, we
conclude the trial court did not err in refusing to give this instruc-
tion. In instruction No. 12, the court set forth the elements of
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pecuniary loss that the jury could consider in determining the
amount of damages. This claim of error has no merit.

MoOTIONS FOR DIRECTED VERDICT, JUDGMENT
NOTWITHSTANDING VERDICT, NEW TRIAL, AND ADDITUR

Charles’ estate objects to the trial court’s refusal to grant its
motions for directed verdict and its posttrial motions, which
sought to set aside the verdict as being inadequate. In its brief,
Charles’ estate argues these assigned errors collectively as a fail-
ure to set aside the verdict.

[6,7] A civil verdict will not be set aside where evidence is in
conflict or where reasonable minds may reach different conclu-
sions or inferences, as it is within the jury’s province to decide
issues of fact. Fales v. Norine, 263 Neb. 932, 644 N.W.2d 513
(2002). A jury verdict will not be set aside unless clearly wrong.
Id. On the record before us, we cannot say the verdict was
clearly wrong.

Charles’ estate also asserts that the trial court erred in failing
to receive an affidavit which was offered in support of the motion
for new trial. The affidavit was from counsel for Charles’ estate,
stating that he had spoken with one of the jurors, who advised
him as to the method used by the jury to reach the verdict
amount. Lisa’s estate objected to receipt of the affidavit on
grounds of foundation, hearsay, and relevancy. The court sus-
tained the objection as to hearsay and relevancy, noting that the
affidavit was offered to impeach a jury verdict.

The first part of the affidavit stated that some of the jurors were
concerned because Lisa’s parents might have to pay any amount
awarded. During deliberations, the jury sent the following ques-
tion to the trial court: “Will the settlement that is decided upon be
taken solely from the estate of Lisa M. Sedlacek or can some
other party be liable to be responsible for that settlement? [i.e.,]
will it fall to the parent’s [sic] estate?” The court responded: “The
only issues you are to decide are set forth in the Instructions.
Please re-read the Instructions and continue your deliberations.”
The second part of the affidavit stated that nothing had been
awarded for the claim of Jessica Schaecher because she did not
seek a paternity order until after Charles’ death. The jury used the
court-ordered payments of $50 per month for Charles Michael



STEELE v. SEDLACEK 11
Cite as 267 Neb. 1

Matthew Steele and the court-ordered payments of $25 per month
for Alisha Lavender and applied a discount rate to reach a present
value figure.

The use of juror affidavits is governed by Neb. Rev. Stat.
§ 27-606(2) (Reissue 19935), which states:

Upon an inquiry into the validity of a verdict or indictment,
a juror may not testify as to any matter or statement occur-
ring during the course of the jury’s deliberations or to the
effect of anything upon his or any other juror’s mind or emo-
tions as influencing him to assent to or dissent from the ver-
dict or indictment or concerning his mental processes in
connection therewith, except that a juror may testify on the
question whether extraneous prejudicial information was
improperly brought to the jury’s attention or whether any
outside influence was improperly brought to bear upon any
juror. Nor may his affidavit or evidence of any statement
by him indicating an effect of this kind be received for
these purposes.

Charles’ estate seeks to have this court find that the jury con-
sidered extraneous prejudicial information when, during delibera-
tions, it asked whether Lisa’s parents could be held responsible for
the verdict. As noted above, the jury was directed to decide only
the issues set forth in the instructions it had previously received.

The trial court did not abuse its discretion in refusing to
receive the affidavit of counsel. No extraneous prejudicial infor-
mation was brought to the jury’s attention. The information con-
tained in the affidavit was intended to address the jury’s thought
process in determining the verdict, and the attempt to set forth
the jury’s thought process in arriving at the verdict was properly
refused. We find no error in the trial court’s denial of the
motions for directed verdict or the posttrial motions.

ADMISSION OF EVIDENCE
Charles’ estate also raises objections to the trial court’s rul-
ings on several evidentiary matters. First, it asserts that the court
erred in failing to sustain objections to misconduct of Lisa’s
estate in presenting irrelevant and prejudicial evidence and
improper argument, including the submission of a photograph of
Charles and Lisa in an embrace. Charles’ estate objected to the
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photograph because it may have shown that Lisa was pregnant
and it demonstrated the different ethnicity of the parties. Lisa’s
estate asserted that the photograph was “important to my client.”
The photograph was admitted.

[8] The admission or rejection of photographs in evidence is
largely within the discretion of the trial court. In the absence of
a showing of an abuse of discretion, error may not be predicated
upon such a ruling. Maricle v. Spiegel, 213 Neb. 223, 329
N.W.2d 80 (1983). Other photographs of Charles and his chil-
dren were offered by Charles’ estate and admitted into evidence.
The trial court did not abuse its discretion in admitting the pho-
tograph of Charles and Lisa.

Charles’ estate also objects to the trial court’s allowing evi-
dence concerning his lack of financial assets, as demonstrated in
an affidavit from an irrelevant proceeding. The court admitted,
over objection, redacted versions of two financial affidavits
signed by Charles in 1992 and 1993. The affidavits were appar-
ently signed in connection with a criminal or paternity action.
Charles’ estate argues that the affidavits were intended to dis-
parage Charles as a criminal with no assets.

As redacted and presented to the jury, the affidavits do not
indicate that they arose from a criminal or paternity action. The
admission of the affidavits was not an abuse of discretion.

Charles’ estate also objects to the admission of testimony con-
cerning collateral sources of welfare payments for the benefit of
the children in lieu of child support payments made. Charles’
estate argues that the questioning of Dan Redler, a legal program
specialist for the Department of Health and Human Services
child support enforcement division, was intended to demonstrate
that Charles’ children were “ ‘welfare children’” and “therefore
less deserving of support through the verdict.” See brief for
appellant at 32.

Redler was presented as a witness for Charles’ estate. On
cross-examination, Lisa’s estate asked whether, in a case where
child support has been assigned to the state, the money goes to
the state agency. Charles’ estate objected, and the trial court
overruled the objection after Lisa’s estate indicated that it was
following up on the information presented during direct exami-
nation as to the party who owns the child support claim.
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[9] Charles’ estate asserts that this questioning violates the
collateral source rule, which provides: “[Tlhe fact that the
party seeking recovery has been wholly or partially indemni-
fied for a loss by insurance or otherwise generally cannot be
set up by the wrongdoer in mitigation of damages.” See Mahoney
v. Nebraska Methodist Hosp., 251 Neb. 841, 847, 560 N.w.2d
451, 456 (1997).

During direct examination, Redler was asked whether a child
support enforcement action belongs to the child, and Redler
responded that “[t]he child support follows the child.” An objec-
tion by Lisa’s estate was overruled. The remainder of the direct
examination included an explanation of various enforcement
mechanisms used by the State. On cross-examination, Redler
stated that he was not testifying about Charles and was not famil-
iar with the facts of the case, but was providing an overview of
remedies and vehicles used to collect child support.

[10] When Redler was asked about the assignment of rights
for child support, he stated that as a general procedure, there can
be an assignment of rights of support to the State if it has
expended funds on behalf of a child through aid to dependent
children or Medicaid. After Charles’ estate objected and a side-
bar conference was held, the trial court sustained a motion by
Charles’ estate to strike the last answer, and the jury was
instructed to disregard it. Assuming for the sake of argument
that the testimony was inadmissible, this court has held that
when the trial court grants a motion to strike testimony and the
jury is admonished to disregard it, ordinarily, any error is
thereby considered cured. State v. Jackson, 231 Neb. 207, 435
N.W.2d 893 (1989). This alleged error has no merit.

Next, Charles’ estate objects to the trial court’s admission of
evidence concerning the filing of a paternity action after Charles’
death. Lisa’s estate presented evidence by way of a deposition
from Kari Schaecher, who testified that she gave birth to Jessica
Schaecher on June 23, 1990, and that Charles was the father and
was aware of the child. Kari Schaecher testified that Charles’
paternity was established in February 1998 and that she began the
paternity proceedings after Charles’ death. Charles’ estate offered
the order establishing paternity, and it was received into evidence
without objection.
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[11] During closing argument, Lisa’s estate suggested that it
required speculation, conjecture, and guess to determine whether
Kari Schaecher would have sought to establish Charles’ paternity
of her daughter at any time in the future and that any pecuniary
loss by Jessica Schaecher was based on conjecture. Charles’
estate did not object during the closing argument. In order to pre-
serve, as a ground of appeal, an opponent’s misconduct during
closing argument, the aggrieved party must have objected to the
improper remarks no later than at the conclusion of the argument.
Wolfe v. Abraham, 244 Neb. 337, 506 N.W.2d 692 (1993). Any
complaint about this issue has been waived.

The final complaint of Charles’ estate concerning evidence
relates to testimony provided by Lisa’s mother, Rita C. Sedlacek.
Rita Sedlacek testified that Lisa attended Catholic school in
Omabha and, after high school graduation, worked for the Omaha
Public Power District, where she met Charles, who worked in the
cafeteria. Charles’ estate requested and was granted a continuing
objection to the testimony. It argues here that the testimony was
irrelevant to the issue of damages to be awarded to Charles’ next
of kin. We conclude there was no prejudicial error in the admis-
sion of this evidence.

[12] In addition, Charles’ estate complains because Rita
Sedlacek was allowed to testify that she and her husband had
been married 35 years and to testify concerning their employ-
ment. Charles’ estate waived any complaint concerning this
information by failing to object when the testimony was offered.
Failure to make a timely objection waives the right to assert prej-
udicial error on appeal. In re Interest of Phyllisa B., 265 Neb. 53,
654 N.W.2d 738 (2002). There is no merit to the assigned errors
concerning the admission of this evidence because Charles’
estate waived them by failing to properly object at trial.

SETOFF AGAINST VERDICT
The final assignment of error by Charles’ estate asserts that
the trial court erred in allowing a $3,000 setoff or credit against
the verdict in favor of Lisa’s estate when it was never pled or set
forth in the pretrial order as an issue at trial.
At a hearing following the verdict, Lisa’s estate offered a
copy of a check for $3,000 that had been sent to a funeral home
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in Grand Island, Nebraska, and Lisa’s estate requested a credit
on the judgment in that amount. The check was paid by State
Farm Mutual Automobile Insurance Company and indicated
Lisa as the insured. Charles’ estate objected to the exhibit on the
basis of foundation and hearsay. The trial court sustained the
objection and granted leave to submit further evidence. After
receiving an affidavit in support of the exhibit, the court issued
a written order in which it sustained the motion pursuant to
§ 25-1222.01 and deducted $3,000 from the judgment.

Section 25-1222.01 provides:

No advance payments or partial payment of damages
made by an insurance company or other person, firm, trust,
or corporation as an accommodation to an injured person or
on his behalf to others or to the heirs at law or dependents
of a deceased person made under any liability insurance
policy, or other voluntary payments made because of an
injury, death claim, property loss, or potential claim against
any insured or other person, firm, trust, or corporation
thereunder shall be construed as an admission of liability by
the insured or other person, firm, trust, or corporation, or
the payer’s recognition of such liability, with respect to
such injured or deceased person or with respect to any other
claim arising from the same accident or event. Any such
payments shall constitute a credit and be deductible from
any final settlement made or judgment rendered with
respect to such injured or deceased person. In the event of
a trial involving such a claim, the fact that such payments
have been made shall not be admissible in evidence or
brought to the attention of the jury, and the matter of any
credit to be deducted from a judgment shall be determined
by the court in a separate hearing or upon the stipulation of
the parties.

Charles’ estate argues that the intention of § 25-1222.01 is to
prohibit the use of payments by an insurance company to demon-
strate an admission of liability. However, Charles’ estate also sug-
gests that Lisa’s estate did not meet the procedural requirements
then in effect. See Neb. Rev. Stat. §§ 25-811 and 25-812 (Reissue
1995). (Now found at Neb. Ct. R. of Pldg. in Civ. Actions 8 and
13 (rev. 2003).) Section 25-811 stated that any counterclaim or
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setoff shall be contained in the answer, and § 25-812 stated that
the defendant may set forth in the answer as many grounds of
counterclaim and setoff as he may have.

Section 25-1222.01 provides that payments by an insurance
company “shall constitute a credit and be deductible from any”
final judgment. The $3,000 amount was paid by Lisa’s automo-
bile insurance company to the funeral home for expenses related
to Charles’ funeral. Charles’ estate sought damages for funeral
expenses via its second cause of action, and the trial court was
correct in granting a credit against that amount for the payment
by the insurance company.

We find no merit to any of Charles’ estate’s assignments of
erTor.

CROSS-APPEAL

On cross-appeal, Lisa’s estate asserts that the trial court abused
its discretion in sustaining Charles’ estate’s objections to evi-
dence of his incarceration and alleged alcoholism, which are pro-
bative and relevant to the issues in the case. Lisa’s estate argues
that evidence of incarceration and alleged alcoholism is relevant
to a consideration of the amount of support the children could
have reasonably expected had Charles lived and to Charles’ abil-
ity to earn wages.

[13] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibility.
Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663
N.W.2d 43 (2003).

Lisa’s estate offered several documents in its attempt to sug-
gest that Charles had little eaming capacity. The trial court
received the exhibits for purposes of the offer of proof and
objection only. First, Lisa’s estate offered an affidavit from
Jayne Steele that was filed in the York County District Court in
December 1993 as part of the dissolution proceedings between
Jayne and Charles. In the affidavit, Jayne Steele alleged that
Charles had a drinking problem, had threatened bodily harm to
her, and had been in jail for 6 of the previous 9 years.
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During the trial, portions of a deposition from Jayne Steele
were read. In it, Jayne Steele admitted that her statements in the
affidavit were not true. Charles had not mentally abused her or
threatened her bodily harm, had not abandoned her and their son,
and had not refused to purchase diapers and other necessities.
Jayne Steele admitted that Charles supported her when she was
not working. She specifically admitted that the affidavit was  ‘full
of lies’” and was intended to help her gain custody of their son.

This affidavit was not relevant to the question of any support
Charles could have provided to his children had he lived. It was
originally offered as part of a dissolution proceeding, and Jayne
Steele admitted that it contained false statements. The trial court
did not abuse its discretion in refusing to receive it into evidence.

Lisa’s estate also offered a copy of a judgment and sentence
from the York County District Court for a drug conviction, along
with a letter from the Nebraska Department of Correctional
Services which stated that Charles was sentenced on March 22,
1994, to a term of 2 to 20 years’ imprisonment for the drug con-
viction. He was paroled on March 25, 1995. Charles’ estate
points out that during his imprisonment, he was on work release
and his wages were garnished for child support.

Whether Charles would have been incarcerated in the future
and unable to provide support for his children is purely specula-
tive. No abuse of discretion can be found in the trial court’s
refusal to receive these documents.

Finally, Lisa’s estate offered an abstract of Charles’ driving
record from the Nebraska Department of Motor Vehicles.
Charles’ estate points out that Neb. Rev. Stat. § 60-504 (Reissue
1998) provides that driving abstracts “shall not be admissible as
evidence in any action for damages or criminal proceedings aris-
ing out of a motor vehicle accident.”

This action for damages does not arise specifically out of a
motor vehicle accident caused by Charles, although Charles’
death was a result of a motor vehicle accident. However, Lisa was
driving at the time of the accident, and her liability had previously
been determined. Charles’ driving record has no relevance to his
ability to earn wages to support his children. The trial court did
not abuse its discretion in refusing to admit this document.
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We find that the trial court did not abuse its discretion in
refusing to allow the jury to hear the proposed evidence con-
cerning Charles’ alleged drinking habits and his jail record. The
cross-appeal has no merit.

CONCLUSION
For the reasons set forth herein, we affirm the judgment of the
trial court.
AFFIRMED.

WiLLIAM E. GAST, APPELLANT, V. PAUL F, PETERS AND
GAST & PETERS, A NEBRASKA PARTNERSHIP, APPELLEES.
671 N.w.2d 758

Filed November 21, 2003. No. S-02-974.

1. Declaratory Judgments, An action for declaratory judgment is sui generis; whether
such action is to be treated as one at law or one in equity is to be determined by the
nature of the dispute.

2. Partnerships: Accounting: Appeal and Error. An action for the dissolution of a
partnership and an accounting between partners is one in equity and is reviewed in an
appellate court de novo on the record.

3. Declaratory Judgments: Equity: Appeal and Error. In reviewing an equity action
for a declaratory judgment, an appellate court tries factual issues de novo on the
record and reaches a conclusion independent of the findings of the trial court, subject
to the rule that where credible evidence is in conflict on material issues of fact, the
reviewing court may consider and give weight to the fact that the trial court observed
the witnesses and accepted one version of the facts over another.

4. Partnerships. Dissolution of a partnership is not synonymous with its termination.
On dissolution, the partnership is not terminated but continues until the winding up of
partnership affairs is completed.

5. ___. Because a partnership terminates only when the business of the partnership has
been wound up, whatever rules apply with regard to distribution before the partner-
ship is dissolved apply after it is dissolved but before it is terminated by the winding
up of its affairs. i

6. Contracts. When the terms of a contract are clear, a court may not resort to rules of
construction, and the terms are to be accorded their plain and ordinary meaning as the
ordinary or reasonable person would understand them.

7. ___. Acourtis not free to rewrite a contract or to speculate as to terms of the con-
tract which the parties have not seen fit to include.

8. Partnerships: Accounting. Every partner must account to the partnership for any ben-
efit, and hold as trustee for it any profits derived by him without the consent of the other
partners from any transaction connected with the formation, conduct, or liquidation of
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the partnership or from any use by him of its property. With respect to this fiduciary
duty, partners must deal frankly and honestly with one another, and as trustees, they can-
not derive a secret profit from partnership transactions unknown to the other.

9. Partnerships. Absent a contrary agreement, any income generated through the wind-
ing up of unfinished business of a partnership is allocated to the former partners
according to their respective interests in the partnership.

Appeal from the District Court for Douglas County: STEPHEN
A. Davis, Judge. Affirmed.

David E. Pavel, of David E. Pavel Law Offices, P.C., for
appellant.

Monte Taylor and Paul F. Peters, of Taylor, Peters & Drews,
for appellees.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

This appeal arises from a dispute between two lawyers involv-
ing fees earned before the dissolution of their partnership but col-
lected thereafter. Following a bench trial, the district court for
Douglas County found that Paul F. Peters was justified in setting
off $17,620.62 from fees due his former partner, William E. Gast,
from a case which Peters had concluded because Gast had under-
paid Peters by that same amount in distributing fees collected on
another case which Gast had concluded. Upon consideration of
Gast’s appeal, we find no error and affirm.

BACKGROUND

The parties entered into a written partnership agreement
effective January 1, 1990, in which they agreed to practice law
under the firm name “Gast & Peters” (G&P). Under the terms of
the agreement, the net profits and losses of the partnership were
to be divided and borne equally between the partners.

In a November 10, 1992, agreement (merger agreement),
Gast and Peters each indicated their acceptance of the outlined
terms and conditions of a merger between G&P and the law firm
of Schmid, Mooney & Frederick, P.C. (SM&F), effective
January 1, 1993. Paragraph 4 of the merger agreement provided
in relevant part:
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As of January 1, 1993, all contingent fee cases will be val-
ued by G&P and SM&F, i.e., each pending case would be
individually reviewed. Work completed and work to be
performed would be apportioned on a percentage basis on
each case. At the time of eventual payment of fees, the fees
from each case would then be apportioned accordingly
between G&P and SM&F, i.e., fees from a case 10% com-
pleted as of time of merger would be apportioned 10% to
G&P and 90% to SM&F.
The merger agreement made specific reference to an attached
letter dated October 23, 1992, signed by Peters on behalf of
G&P and Keith 1. Frederick on behalf of SM&F. This letter
listed G&P’s 14 largest pending contingency cases and assigned
fee apportionment percentages to G&P and SM&F based on
work which G&P had completed on each case as of the date of
the letter. The letter provided that the proportions of the fees
would become “vested” in G&P and SM&F, respectively, as of
the January 1, 1993, merger date, subject to any adjustments
required because of significant additional work accomplished
prior to the merger.

From January 1, 1993, until February 28, 1996, both Gast and
Peters were shareholders, directors, and employees of SM&F.
Both parties left SM&F on approximately March 1, 1996, and
thereafter have practiced law separately from each other. When
Gast and Peters left SM&F, all but 2 of the 14 contingent fee
cases referred to in the merger documents had been concluded.
The two unresolved cases are referred to by the parties as the
“Yager” and “Stenson” cases.

Gast originated the Yager case for G&P in 1990. When G&P
merged with SM&F, G&P withdrew its representation of the
client. Gast and attorney Terry Gutierrez continued working on
the case as employees of SM&F. When Gast left SM&F, he took
the Yager files with him, and he and his new firm, Gast, Ratz &
Gutierrez, P.C. (GR&G), assumed responsibility for the case
until its settlement in 1997. There is no record of the client’s
ever dismissing G&P or entering into a contingency fee agree-
ment with SM&F or GR&G. As a result of the settlement, a total
of $97,892.32 in attorney fees was received and deposited in the
GR&G trust account. Pursuant to the merger agreement, the fees
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from the Yager case were to be apportioned 60 percent to G&P
and 40 percent to SM&F. Under this formula, G&P would have
received $58,735.39. On February 7, 1998, after receipt of the
Yager fee, Gast and other members of GR&G met with Peters
and Frederick to discuss apportionment of the fee. Both prior to
and during this meeting, Peters stated his position that G&P was
entitled to 60 percent of the fee pursuant to the merger agree-
ment. Gast and his GR&G colleagues took the position that the
remaining 40 percent would be insufficient to compensate both
SM&F and GR&G. No agreement was reached on this point,
and Peters left the meeting. Subsequently, Gast and the members
of GR&G decided to disburse 24 percent of the Yager fee in the
amount of $23,494.16 to G&P, with a portion of the balance dis-
tributed to SM&F and the remainder retained by GR&G.

Peters originated the Stenson case for G&P. Peters retained the
Stenson case files when he left SM&F, and both he and Gast were
involved with the case until its conclusion by settlement in 1997.
Pursuant to the merger agreement, fees from the Stenson case
were to be apportioned 85 percent to G&P and 15 percent to
SM&EF. In January 1997, however, Peters entered into an agree-
ment on behalf of G&P to modify the Stenson fee apportionment
agreement due to the amount of work which he and Gast per-
formed subsequent to their departure from SM&F. Under the
modified agreement, G&P’s percentage was increased from 85
percent to 88.75 percent and SM&F’s share was reduced from 15
percent to 11.25 percent. Accordingly, G&P received 88.75 per-
cent of the total attorney fees in the Stenson case, or $74,032.29.
SM&F issued a check payable to G&P for this amount from its
trust account and delivered it to Peters. Peters deposited the
check into a newly created G&P account. In a letter dated
September 11, 1998, Peters informed Gast of the deposit. In the
same letter, Peters provided a detailed account of the manner in
which he was disbursing the deposited funds. He informed Gast
that he was disbursing 50 percent of the total proceeds, or
$37,016.15, to himself in accordance with the G&P partnership
agreement. Peters further disclosed that out of Gast’s equal share,
he was withholding the $17,620.62 in fees which he claimed to
have been underpaid on the Yager settlement, thereby resulting in
a net payment to Gast in the amount of $19,395.53.
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Gast filed this action in which he sought a declaratory judg-
ment that he was entitled to an additional $17,620.62 from the
fee generated by the Stenson settlement. In his answer, Peters
affirmatively alleged that the amount paid to Gast in the Stenson
case constituted Gast’s full 50-percent share minus a legal and
proper setoff for Peters for the unpaid portion of Peters’ claimed
share of the Yager fees. Both Gast and Peters filed motions for
summary judgment. Following two interlocutory orders which
resulted in an entry of partial summary judgment for each party,
the district court conducted a bench trial and thereafter con-
cluded that Peters had properly set off the disputed $17,620.62,
to which he was entitled. Gast filed this timely appeal, which we
moved to our docket on our own motion pursuant to our author-
ity to regulate the caseloads of the appellate courts of this state.
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENT OF ERROR
Gast assigns, restated and consolidated, that the trial court
erred in finding that Peters properly set off $17,620.62 from the
Stenson settlement.

STANDARD OF REVIEW

[1] An-action for declaratory judgment is sui generis; whether
such action is to be treated as one at law or one in equity is to be
determined by the nature of the dispute. Mason v. City of Lincoln,
266 Neb. 399, 665 N.W.2d 600 (2003); Spanish Oaks v. Hy-Vee,
265 Neb. 133, 655 N.W.2d 390 (2003); Lake Arrowhead, Inc. v.
Jolliffe, 263 Neb. 354, 639 N.W.2d 905 (2002).

[2] An action for the dissolution of a partnership and an
accounting between partners is one in equity and is reviewed in
this court de novo on the record. Bass v. Dalton, 213 Neb. 360,
329 N.w.2d 115 (1983).

[3] In reviewing an equity action for a declaratory judgment,
an appellate court tries factual issues de novo on the record and
reaches a conclusion independent of the findings of the trial
court, subject to the rule that where credible evidence is in con-
flict on material issues of fact, the reviewing court may consider
and give weight to the fact that the trial court observed the wit-
nesses and accepted one version of the facts over another. Lake
Arrowhead, Inc. v. Jolliffe, supra.
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ANALYSIS

[4] As this is essentially an action for an accounting between
partners of a partnership formed prior to January 1, 1998, the
Uniform Partnership Act (UPA), Neb. Rev. Stat. §§ 67-301 to
67-346 (Reissue 1996), is applicable and determines the rights
and duties of the parties. See § 67-318. It is undisputed that Gast
and Peters were equal partners in G&P and that pursuant to their
partnership agreement, each was entitled to one half of the part-
nershlp s profits. The merger between G&P and SM&F resulted
in the dissolution of G&P. See § 67-329 (defining dissolution of
partnership as “the change in the relation of the partners caused
by any partner ceasing to be associated in the carrying on as dis-
tinguished from the wmdmg up of the business”). Dissolution of
a partnership, however, is not synonymous with its termination.
“On dissolution the partnership is not terminated but continues
until the winding up of partnership affairs is completed.”
§ 67-330. Accord Essay v. Essay, 175 Neb. 689, 123 N.W.2d 20
(1963). The collection and distribution of the contingent fees in
the Yager and Stenson cases were part of the winding up of the
affairs of G&P. Thus, while the merger of the two firms marked
the end of the operations of G&P, it did not result in the com-
plete winding up of its affairs.

[5] Because a partnership terminates only when the business
of the partnership has been wound up, whatever rules apply with
regard to distribution before the partnership is dissolved apply
after it is dissolved but before it is terminated by the winding up
of its affairs. Smith v. Daub, 219 Neb. 698, 365 N.W.2d 816
(1985). Here, it is undisputed that each party was entitled to 50
percent of the fees received by G&P. Indeed, Gast’s entire claim
is that he is entitled to a full 50 percent of the G&P fee in the
Stenson case and that Peters improperly withheld $17,620.62
from that share. Likewise, Peters claims that he is entitled to 50
percent of G&P’s fee in the Yager case. The dispute centers
upon the amount of that fee, which Peters contends Gast under-
stated by $35,241.23, thereby depriving Peters of $17,620.62,
his 50-percent share of that amount.

At the time of the G&P merger with SM&F, it was agreed by
all parties that G&P would receive 60 percent of the eventual fee
collected in the Yager case based upon work which its lawyers
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had completed prior to the merger. It is undisputed that Gast
subsequently caused $23,494.16, representing approximately 24
percent of the Yager fee, to be disbursed to G&P, with the bal-
ance paid to SM&F and Gast’s new firm, GR&G. In his opera-
tive amended petition and testimony at trial, Gast claimed that
the reduction was justified because the percentage of each fee
payable to G&P as set forth in the merger agreement was only
applicable “in the event such cases were concluded during the
merger.” However, we find no language in the merger agreement
which would support this position.

[6,7] When the terms of a contract are clear, a court may not
resort to rules of construction, and the terms are to be accorded
their plain and ordinary meaning as the ordinary or reason-
able person would understand them. Farm Bureau Ins. Co. v.
Martinsen, 265 Neb. 770, 659 N.W.2d 823 (2003). A court is not
free to rewrite a contract or to speculate as to terms of the con-
tract which the parties have not seen fit to include. Kropp v.
Grand Island Pub. Sch. Dist. No. 2, 246 Neb. 138, 517 N.W.2d
113 (1994).

The letter attached to the merger agreement set forth G&P’s 14
largest pending contingency cases and assigned the percentage of
any eventual fees which would be allocated to G&P based upon
the amount of work it had completed on each case prior to the
merger, with the balance payable to SM&F. The letter specifically
provided that the assigned percentages of the fees would become
“vested” in G&P and SM&F, respectively, as of the January 1,
1993, merger date. The letter also provided for the contingency
that “[s]ettlement agreements may be reached in some of the 14
cases prior to the effective date of the merger, and such cases
would not become subject to fee-apportionment between G&P
and SM&F.” The agreement did not address the possibility of set-
tlement agreements which might be reached after Gast and Peters
had left SM&F. Rather, it unambiguously and unconditionally
provided that as of the merger date, G&P had done 60 percent of
the work necessary to conclude the Yager case, for which it would
receive 60 percent of any eventual fee paid after the merger, and
that SM&F would be entitled to the remaining 40 percent. We find
Gast’s claim that the agreement was in effect only for the duration
of the merger to be without merit.
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Gast argues in the alternative that the original agreement was
replaced at the time of his departure from SM&F when he and
Frederick came to an understanding that when each file was fin-
ished, they would sit down and discuss ** ‘what was fair between
[Gast] after he left and [SM&F] before he left.” ” Reply brief for
appellant at 22. Gast argues that SM&F had the sole discretion
to enter into an agreement regarding the Yager case and that “the
only claim of the dissolved G&P to Yager case fees was deriva-
tive of SMF, which succeeded to G&P’s former powers and
privileges with respect to the case on account of the SMF/G&P
Merger.” Id. at 29. This argument is without merit.

[8,9] As noted above, although the merger brought about the
dissolution of G&P, it did not wind up the partnership’s affairs.
The winding up could be completed only when G&P’s share of
the contingent fees pending at the time of merger was received
and disbursed to the partners. During this winding up period,
both Gast and Peters were bound by the statutory rule that

[e]very partner must account to the partnership for any ben-
efit, and hold as trustee for it any profits derived by him
without the consent of the other partners from any transac-
tion connected with the formation, conduct, or liquidation
of the partnership or from any use by him of its property.
§ 67-321(1). With respect to this fiduciary duty, we have held
that partners must deal frankly and honestly with one another and
that as trustees, they cannot derive a secret profit from partner-
ship transactions unknown to the other. Bode v. Prettyman, 149
Neb. 179, 30 N.W.2d 627 (1948). We held in Schrempp and
Salerno v. Gross, 247 Neb. 685, 529 N.W.2d 764 (1995), that a
lawyer who withdrew from a partnership in a manner which
caused its dissolution had a continuing fiduciary duty that pro-
hibited him from entering into contracts for personal gain in con-
nection with unfinished business of the partnership. We further
held that absent a contrary agreement, any income generated
through the winding up of unfinished business of a partnership is
allocated to the former partners according to their respective
interests in the partnership.

Under these principles, Gast owed a fiduciary duty to Peters
and G&P with respect to the 60-percent share of the Yager fee
allocated to G&P in the merger documents. This duty precluded
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him from entering into any agreement to decrease G&P’s per-
centage without Peters’ consent. By reducing G&P’s share of the
Yager fee from 60 percent to 24 percent so that his new firm
could receive a portion of the fee, Gast violated the fiduciary
duty which he owed to Peters in the winding up of G&P’s affairs.
As a consequence, Peters received $17,620.62 less than his enti-
tlement from the Yager fee, and the district court therefore cor-
rectly determined that Peters was justified in setting off and
deducting that amount from Gast’s share of the Stenson fee.

For the sake of completeness, we note our disagreement with
Gast’s contention that the final judgment of the district court is
inconsistent with its prior orders. In its first order, the district
court denied Peters’ motion for summary judgment and granted
that of Gast, awarding Gast damages in the amount of
$17,620.62. In its subsequent modification of that order, the dis-
trict court awarded both parties “summary judgment on the issue
of liability” and denied both parties’ motions on the issue of
damages. Taken together, we interpret these orders as an inter-
locutory determination that the parties were subject to the terms
of their partnership agreement, and therefore each party was
entitled to 50 percent of the fees received by G&P. That is
entirely consistent with the final determination by the district
court that G&P should have received its full 60-percent share of
the fee paid in the Yager case, in accordance with the merger
documents, and that Peters was entitled to receive 50 percent of
that amount.

CONCLUSION
For the foregoing reasons, we conclude that the district court
did not err in determining that Peters was entitled to set off and
retain $17,620.62 from Gast’s share of the Stenson fee as com-
pensation for the underpayment of Peters’ rightful share of the
Yager fee. We therefore affirm the judgment of the district court.
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLANT, V.
JOHNNY MEERS, APPELLANT AND CROSS-APPELLEE.
671 N.W.2d 234

Filed November 21, 2003. No. S-02-1099.

1. Postconviction: Effectiveness of Counsel: Appeal and Error. Where a defendant is
denied his or her right to appeal because counsel fails to perfect an appeal, the proper
vehicle for the defendant to seek relief is through the Nebraska Postconviction Act,
Neb. Rev. Stat. § 29-3001 et seq. (Reissue 1995).

2. Postconviction: Jurisdiction: Effectiveness of Counsel: Appeal and Error. The
power to grant a new direct appeal is implicit in Neb. Rev. Stat. § 29-3001 (Reissue
1995), and the district court has jurisdiction to exercise such a power where the evi-
dence establishes a denial or infringement of the right to effective assistance of coun-
sel at the direct appeal stage of the criminal proceedings.

3. Pretrial Procedure: Speedy Trial: Final Orders: Appeal and Error. A pretrial rul-
ing on a motion for absolute discharge based upon an accused criminal’s nonfrivolous
claim that his or her speedy trial rights were violated is final and appealable. The fail-
ure to file a timely appeal from such an order forecloses appellate review of the
defendant’s claim of denial of the right to a speedy trial.

4. Postconviction: Pretrial Procedure: Effectiveness of Counsel: Appeal and Error.
Where a postconviction claim of ineffective assistance of counsel is based upon acts
or omissions occurring in the pretrial or trial stages of a criminal prosecution, a new
direct appeal is not an appropriate postconviction remedy.

Appeal from the District Court for Adams County: TERRI
HARDER, Judge. Reversed and remanded with directions.

Arthur C. Toogood, Adams County Public Defender, for
appellant.

Jon Bruning, Attorney General, and Susan J. Gustafson for
appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

In this postconviction action, the district court for Adams
County granted Johnny Meers a new direct appeal on the issue of
whether the trial court erred in denying his pretrial motion for
absolute discharge on speedy trial grounds. The district court
denied Meers’ claims for postconviction relief on other grounds.
On appeal, Meers seeks to both prosecute the new direct appeal
and obtain review of the denial of other postconviction relief. We


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































