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IN THE

SUPREME COURT OF NEBRASKA

CASEY PopPPLE AND NICHOLAS POPPLE, MINORS,
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Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose no genuine issue
as to any material fact or as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a matter of law.
Summary Judgment: Evidence: Proof. After the moving party has shown facts
warranting judgment as a matter of law, the opposing party has the burden to present
evidence showing an issue of material fact which prevents judgment as a matter of
law.
Appeal and Error. To the extent issues of law are presented, an appellate court is
obligated to reach independent conclusions irrespective of the determinations made
by the court below.
Parent and Child: Liability: Damages. Neb. Rev. Stat. § 43-801 (Reissue 1993)
provides that the parents shall be jointly and severally liable for the willful and inten-
tional infliction of personal injury to any person or destruction of real and personal
property occasioned by their minor or unemancipated children residing with them, or
placed by them under the care of other persons, provided that in the event of personal
injuries willfully and intentionally inflicted by such child or children, damages shall
be recoverable only to the extent of hospital and medical expenses incurred but not
10 exceed the sum of $1,000 for each occurrence.
Statutes: Appeal and Error. In the absence of anything to the contrary, statutory
language is to be given its plain and ordinary meaning; an appellate court will not
resort to interpretation to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.
Statutes: Intent. Statutes which effect a change in the common law or take away a
common-taw right should be strictly construed, and a construction which restricts or
removes a common-law right should not be adopted unless the plain words of the act
compel it.
Parent and Child: Liability. Neb. Rev. Stat. § 43-801 (Reissue 1993) imposes
vicarious liability on parents of children who intentionally inflict personal injury.
Liability: Legislature. Neither the plain meaning of Neb. Rev. Stat. § 43-801
(Reissue 1993) nor the legislative history can be read to abrogate common-law
liability.
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9. Negligence. An action predicated on a duty to wamn is essentially a negligence action,
requiring a duty, breach, proximate cause, and damages.

10. __. The threshold inquiry in any negligence action, including those involving a
duty to warn, is whether the defendant owed the plaintiff a duty.

11. __. Actionable negligence cannot exist if there is no legal duty to protect the plain-
tiff from injury.

12. Negligence: Words and Phrases. A duty is defined as an obligation, to which the
law will give recognition and effect, to conform to a particular standard of conduct
toward another.

13. Negligence. Duty is a question of whether the defendant is under any obligation for
the benefit of the plaintiff; in negligence cases, the duty is always the same—to con-
form to the legal standard of reasonable conduct in light of the apparent risk.

14. ___. Determining whether a legal duty exists is a question of law dependent on the
facts of a particular situation.

15.  Negligence: Liability: Damages: Words and Phrases. Legal duties are not discov-
erable facts of nature, but merely conclusory expressions that, in cases of a particu-
lar type, liability should be imposed for damage done.

16. Negligence. A duty to warn cannot be imposed absent a special relationship.

Appeal from the District Court for Phelps County: STEPHEN
ILLINGWORTH, Judge. Affirmed.

Michael C. Klein, of Anderson, Klein, Peterson, Swan and
Bogle Louthan, for appellants.

Daniel L. Lindstrom, of Jacobsen, Orr, Nelson, Wright,
Harder & Lindstrom, P.C., for appellees.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCORMACK, JJ.

WHITE, C.J.

This case raises the issue of whether the parents of a minor
child have a duty to warn third parties of the child’s allegedly
known dangerous sexual propensities. We removed this case,
pursuant to our power to regulate the Nebraska Court of
Appeals’ caseload and that of this court, to determine whether a
parental duty to warn exists in the State of Nebraska. See Neb.
Rev. Stat. § 24-1106 (Reissue 1995).

In September 1992, Brian Popple and Maureen Popple hired
W.R. to care for their children, Casey and Nicholas. On
November 23, while babysitting the children, W.R. physically
overpowered Casey and sexually assaulted him, forcibly com-
mitting acts of masturbation, fellatio, and sodomy. W.R. did not
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sexually assault Nicholas, but forced him to witness these
events. At the time, W.R. was nearly 13 years old, Nicholas was
9, and Casey was 6.

W.R. was charged with sexual assault in the juvenile court for
Phelps County and admitted the charges. The Popples then filed
suit in district court and claimed Wayne Rose and Sharon Rose,
W.R.’s parents, negligently failed to warn them of W.R.s
allegedly known dangerous sexual propensities. The Popples
argued they were not seeking recovery under the parental vicar-
ious liability statute, Neb. Rev. Stat. § 43-801 (Reissue 1993),
but, rather, were seeking to hold the Roses liable for their inde-
pendent negligence in failing to warn the Popples of W.R.s
allegedly known dangerous sexual propensities. In response, the
Roses filed a motion for summary judgment.

The district court granted the motion and held that § 43-801
was the Popples’ exclusive remedy. The court also held that no
independent duty existed upon which to predicate negligence,
because Nebraska has not recognized a cause of action based
upon parents’ failure to warn of their children’s known danger-
ous sexual propensities. The Popples’ motion for a new trial was
overruled, and they appeal.

The Popples contend the district court erred in (1) holding
that Nebraska does not recognize a cause of action based on par-
ents’ negligent failure to warn of their children’s known danger-
ous sexual propensities; (2) holding that § 43-801 was their
exclusive remedy; (3) sustaining the Roses’ motion for sum-
mary judgment; and (4) overruling the Popples’ motion for new
trial.

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close no genuine issue as to any material fact or as to the ulti-
mate inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law. Farmers
Union Co-op Ins. Co. v. Allied Prop. & Cas., 253 Neb. 177, 569
N.W.2d 436 (1997). After the moving party has shown facts
warranting judgment as a matter of law, the opposing party has
the burden to present evidence showing an issue of material fact
which prevents judgment as a matter of law. Melick v. Schmidt,
251 Neb. 372, 557 N.W.2d 645 (1997). To the extent issues of
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law are presented, an appellate court is obligated to reach inde-
pendent conclusions irrespective of the determinations made by
the court below. Farr v. Designer Phosphate & Premix
Internat., 253 Neb. 201, 570 N.W.2d 320 (1997).

The evidence discloses that prior to engaging W.R. as a
babysitter, the Popples knew W.R. had a history of physically
violent behavior. The record, however, is devoid of any evi-
dence indicating the Roses, the Popples, or any other person
was aware W.R. possessed any propensity to commit any acts of
sexual assault and/or abuse. In addition, the record is also
devoid of any evidence intimating that W.R. even possessed
such a habit. In sum, the record is absent any evidence that W.R.
demonstrated a history of committing acts of sexual assault
and/or abuse or that anyone knew he was prone to such conduct.

The Popples initially argue § 43-801 is inapplicable because
their claims are not based on the Roses’ vicarious liability for
W.R’s intentional acts. Rather, the Popples claim that liability
is based on the Roses’ independent negligence in failing to warn
third parties of W.R.’s allegedly known propensity to sexually
assault and/or abuse minor children. As the Popples’ first
assignment of error is dispositive, we address only that issue.
See First Nat. Bank v. Daggett, 242 Neb. 734, 497 N.W.2d 358
(1993).

We must initially determine whether § 43-801 abrogates
common-law liability and provides the exclusive source of
recovery for claimants filing suit based on the intentional acts
of children. Section 43-801 provides as follows:

The parents shall be jointly and severally liable for the
willful and intentional infliction of personal injury to any
person or destruction of real and personal property occa-
sioned by their minor or unemancipated children residing
with them, or placed by them under the care of other per-
sons; Provided, that in the event of personal injuries will-
fully and intentionally inflicted by such child or children,
damages shall be recoverable only to the extent of hospi-
tal and medical expenses incurred but not to exceed the
sum of one thousand dollars for each occurrence.

In the absence of anything to the contrary, statutory language
is to be given its plain and ordinary meaning; an appellate court
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will not resort to interpretation to ascertain the meaning of
statutory words which are plain, direct, and unambiguous. State
ex rel. City of Elkhorn v. Haney, 252 Neb. 788, 566 N.W.2d 771
(1997). Statutes which effect a change in the common law or
take away a common-law right should be strictly construed, and
a construction which restricts or removes a common-law right
should not be adopted unless the plain words of the act compel
it. Guzman v. Barth, 250 Neb. 763, 552 N.W.2d 299 (1996).

Section 43-801 imposes vicarious liability on parents of chil-
dren who intentionally inflict personal injury. However, neither
the plain meaning of § 43-801 nor the legislative history can be
read to abrogate common-law liability. § 43-801 (Reissue
1993); § 43-801 (Cum. Supp. 1969); § 43-801 (Cum. Supp.
1951). Because there is no language indicating that common-
law liability is prohibited or that § 43-801 was intended to be an
exclusive remedy, this court will make no such inference. See,
State ex rel. City of Elkhorn, supra; Guzman, supra. Therefore,
reading the statute in a plain, ordinary manner indicates that
§ 43-801 does not preciude common-law liability.

Having established that § 43-801 does not preclude common-
law liability, we must next determine whether a parental duty to
warn could exist in the State of Nebraska. This court has
imposed a general duty to warn in numerous situations. Schmidt
v, Omaha Pub. Power Dist., 245 Neb. 776, 515 N.W.2d 756
(1994) (duty to warn of electrical lines); Lemke v. Metropolitan
Utilities Dist., 243 Neb. 633, 502 N.W.2d 80 (1993) (duty to
warn of dangerous condition); Anderson v. Transit Auth. of City
of Omaha, 241 Neb. 771, 491 N.W.2d 311 (1992) (duty to warn
passengers of known dangerous conditions); Maresh v. State,
241 Neb. 496, 489 N.W.2d 298 (1992) (duty to warn traveling
public of dangerous condition); Rahmig v. Mosley Machinery
Co., 226 Neb. 423, 412 N.W.2d 56 (1987) (duty to warn of
defective product). Moreover, this court has also ruled that upon
a prospective foster parent’s inquiry, the Nebraska Department
of Social Services possesses a duty to inform such parent(s) of
the known physical and sexual tendencies of prospective foster
children. Talle v. Nebraska Dept. of Soc. Servs., 249 Neb. 20,
541 N.W.2d 30 (1995); Anderson/Couvillon v. Nebraska Dept.
of Soc. Servs., 248 Neb. 651, 538 N.W.2d 732 (1995); Moore v.
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State, 245 Neb. 735, 515 N.W.2d 423 (1994). While we have
not previously imposed a duty upon parents to warn third par-
ties of their children’s known dangerous sexual propensities,
given the rulings in the aforementioned cases, we do not believe
that imposing a parental duty to warn is an illogical next step in
the law in the State of Nebraska.

An action predicated on a duty to warn is essentially a negli-
gence action, requiring a duty, breach, proximate cause, and
damages. See, Talle, supra; Anderson/Couvillon, supra; Moore,
supra; Tiede v. Loup Power Dist., 226 Neb. 295, 411 N.W.2d
312 (1987). While the common law does not preclude a cause
of action based on the parental duty to warn, the essential ele-
ments of a negligence action must still be demonstrated. See id.

The threshold inquiry in any negligence action, including
those involving a duty to warn, is whether the defendant owed
the plaintiff a duty. Anderson/Couvillon, supra, Merrick v.
Thomas, 246 Neb. 658, 522 N.W.2d 402 (1994). Actionable
negligence cannot exist if there is no legal duty to protect the
plaintiff from injury. Schmidt, supra; Lemke, supra. See
Anderson, supra. A duty is defined as an obligation, to which
the law will give recognition and effect, to conform to a partic-
ular standard of conduct toward another. Schmidt, supra. Duty
is a question of whether the defendant is under any obligation
for the benefit of the plaintiff; in negligence cases, the duty is
always the same—to conform to the legal standard of reason-
able conduct in light of the apparent risk. /d. Determining
whether a legal duty exists is a question of law dependent on the
facts of a particular situation. S.I. v. Cutler, 246 Neb. 739, 523
N.W.2d 242 (1994); Lindsay Mfg. Co. v. Universal Surety Co.,
246 Neb. 495, 519 N.W.2d 530 (1994).

In analyzing this issue, we recognize that legal duties are not
discoverable facts of nature, but merely conclusory expressions
that, in cases of a particular type, liability should be imposed for
damage done. Tarasoff v. Regents of University of California,
17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 (1976).

The statement that there is or is not a duty begs the essen-
tial question—whether the plaintiff’s interests are entitled
to legal protection against the defendant’s conduct. . . .
“[Dluty” is not sacrosanct in itself, but is only an expres-
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sion of the sum total of those considerations of policy
which lead the law to say that the plaintiff is entitled to
protection.
W. Page Keeton et al., Prosser and Keeton on the Law of Torts
§ 54 at 357-58 (5th ed. 1984).

In determining whether a duty exists, this court has employed
a risk-utility balancing test. In Schmidt v. Omaha Pub. Power
Dist., 245 Neb. 776, 515 N.W.2d 756 (1994), we considered
such factors as the magnitude of the risk, the public policy con-
siderations, the relationship of the parties, the nature of the
attendant risk, the opportunity and ability to exercise care, and
the public policy interest in the proposed solution. (Citing
Hopkins v. Fox & Lazo Realtors, 132 N.J. 426, 625 A.2d 1110
(1993).) See, also, Rodriguez v. Spencer, 902 S.W.2d 37 (Tex.
App. 1995); Tarasoff, supra. Foreseeability is also an important
factor in establishing a duty. Merrick, supra; Schmidt, supra;
Lock v. Packard Flying Service, Inc., 185 Neb. 71, 173 N.W.2d
516 (1970). As stated by Justice Cardozo, “[Floresight of the
consequences involves the creation of a duty . . . .” MacPherson
v. Buick Motor Co., 217 N.Y. 382, 394, 111 N.E.2d 1050, 1054
(1916). Similarly, this court stated that * ‘[f]oresight, not retro-
spect, is the standard of diligence. . . "~ Lock, 185 Neb. at 73-
74, 173 N.W.2d at 518-19.

Regardless of whether a duty of reasonable care exists, a duty
to warn cannot be imposed absent a special relationship.
Compare Merrick, 246 Neb. at 661, 522 N.W.2d at 406 (stating
“the duty of reasonable care generally does not extend to third
parties absent . . . other facts establishing a duty”) (citing
Lawyers Title Ins. Corp. v. Hoffman, 245 Neb. 507, 513 N.W.2d
521 (1994)). “[W]hen the avoidance of foreseeable harm requires
a defendant to control the conduct of another person, or to warn
of such conduct, the common law has traditionally imposed lia-
bility only if the defendant bears some special relationship to the
dangerous person or to the potential victim.” Tarasoff, 17 Cal. 3d
at 435, 551 P.2d at 342-43, 131 Cal. Rptr. at 22-23.

Restatement (Second) of Torts § 315 at 122 (1965) provides:

There is no duty so to control the conduct of a third per-
son as to prevent him from causing physical harm to
another unless
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(a) a special relation exists between the actor and the
third person which imposes a duty upon the actor to con-
trol the third person’s conduct, or

(b) a special relation exists between the actor and the
other which gives to the other a right to protection.

Comment c. to § 315 of the Restatement further provides that
the relations between the actor and a third person which require
the actor to control the third person’s conduct are stated in
§§ 316 through 319. Restatement, supra, § 316 at 123-24,
states:

A parent is under a duty to exercise reasonable care so
to control his minor child as to prevent it from intentionally
harming others or from so conducting itself as to create an
unreasonable risk of bodily harm to them, if the parent

(a) knows or has reason to know that he has the ability
to control his child, and

(b) knows or should know of the necessity and opportu-
nity for exercising such control.

Thus, the parent-child relationship is recognized as a special
relationship which may warrant imposing a duty to warn.
Kehler v. Eudaly, 933 S.W.2d 321 (Tex. App. 1996); Villacana
v. Campbell, 929 S'W.2d 69 (Tex. App. 1996); Rodriguez,
supra; King v. Durham County Mental Health Authority, 113
N.C. App. 341, 439 S.E.2d 771 (1994); DeLuna v. Guynes
Printing Co. of Texas, 884 S.W.2d 206 (Tex. App. 1994);
Greater Houston Trans. v. Phillips, 801 S.W.2d 523 (Tex.
1990); Moore v. Crumpton, 55 N.C. App. 398, 285 S.E.2d 842
(1982), modified 306 N.C. 618, 295 S.E.2d 436.

However, those courts specifically adopting a parental duty
to warn of children’s dangerous propensities have narrowed the
duty even further and limited the application thereof to only sit-
uations where the parents are aware of the child’s known, habit-
ual, dangerous propensity. Eldredge v. Kamp Kachess, 90 Wash.
2d 402, 583 P.2d 626 (1978); Cooper v. Meyer, 50 1ll. App. 3d
69, 365 N.E.2d 201 (1977); Parsons v. Smithey, 109 Arniz. 49,
504 P.2d 1272 (1973); Caldwell v. Zaher, 344 Mass. 590, 183
N.E.2d 706 (1962); Preston v. Duncan, 55 Wash. 2d 678, 349
P.2d 605 (1960); Gissen v. Goodwill, 80 So. 2d 701 (Fla. 1955);
Martin v. Barrett, 120 Cal. App. 2d 625, 261 P.2d 551 (1953);
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Ellis v. D’Angelo, 116 Cal. App. 2d 310, 253 P.2d 675 (1953);
Zuckerberg v. Munzer, 277 A.D. 1061, 100 N.Y.S.2d 910
(1950); Condel v. Savo, 350 Pa. 350, 39 A.2d 51 (1944);
Johnson v. Butterworth, 180 La. 586, 157 So. 121 (1934), over-
ruled on other grounds, Turner v. Bucher, 308 So. 2d 270 (La.
1975); Norton v. Payne, 281 P. 991 (Wash. 1929). Compare
Hackett v. Schmidt, 630 So. 2d 1324 (La. App. 1993).

Many courts have also refused to impose liability in situa-
tions where the child was generally incorrigible, heedless, or
vicious. Gissen, supra; Capps v. Carpenter, 129 Kan. 462, 283
P. 655 (1930); Norton, supra; Paul v. Hummel, 43 Mo. 119
(1868). See, also, W. Page Keeton et al., Prosser and Keeton on
the Law of Torts § 123 (5th ed. 1984); Fowler V. Harper &
Posey M. Kime, 43 The Duty to Control the Conduct of
Another, Yale L.J. 886 (1934).

For example, in Norton, supra, the guardian ad litem of a
5-year-old child brought suit against the parents of a 7-year-old
child who habitually struck smaller children in the face with
sticks. The court remanded the cause for a new trial and stated:

[Plarents are not liable for torts committed by their minor
children without participation in the fault by the parent;
and it is not enough to make the father liable that he knew
that his child was heedless or vicious. . . .

But by the same authority it seems to be stated as a gen-
eral rule that the parent is liable if he was himself guilty of
negligence. He is liable, however, only for his own fault
and not that of his child.

While it is also true that the parents did not actually par-
ticipate in the particular tort here in controversy, they did
know of the habit of their child of striking other children
with sticks. They were bound to know that was a habit
liable to cause injury to other children . . . . No one could
be so familiar with the habit of a child of that age as the
parent, and while the parent cannot be held to the degree of
liability of one harboring a vicious dog . . . or a wild ani-
mal, we think parents should be held responsible and liable
for a dangerous habit of a child of which they have knowl-
edge and take no steps to correct, or restrain. It is that
which constitutes the negligence on the part of the parent.
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(Empbhasis supplied.) Norton, 281 P. at 992. Similarly, in Ellis,
supra, a babysitter filed suit against the parents of a 4-year-old
child for their negligent failure to warn of the boy’s habit of vio-
lently attacking people. The court held the parents liable and
stated, “ ‘[T]he parent may be held liable . . . [w]here the par-
ent’s negligence consists entirely of his failure to restrain the
child from vicious conduct imperilling others, when the parent
has knowledge of the child’s propensity toward such conduct.’”
(Emphasis supplied.) Ellis, 120 Cal. App. 2d at 318, 253 P.2d at
679-80.

Likewise, in Johnson, supra, a nurse filed suit against the
parents of a 3-year-old child for injuries the nurse sustained
when the child bit her. The court rejected the plaintiff’s claim
and held, “[Blecause of the plaintiff’s failure to allege that the
defendant’s child was afflicted with a dangerous disposition and
that the defendant knew of the danger and failed to warn the
plaintiff, she has failed to set forth a cause of action”
(Emphasis supplied.) Johnson, 180 La. at 614, 157 So. at 129-
30. Therefore, a parental duty to warn a third person will arise
only if the parents are aware of the child’s known, habitual, dan-
gerous propensity, and when a special relationship exists
between the parents and the third person.

The record contains no evidence that the Roses, or anyone
else, had prior knowledge of any dangerous sexual propensity.
Therefore, no duty to warn arose regarding W.R.’s alleged dan-
gerous sexual propensities because the conduct was not a
known, habitual propensity.

Even though we now recognize that a parental duty to warn
may exist in certain limited situations, irrespective of § 43-801,
the district court correctly ruled that the Popples were relegated
to the recovery provided in § 43-801 because the facts involved
do not present a scenario where a parental duty to warn could
have arisen.

AFFIRMED.
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1. Trial Jurers. Retention or rejection of a juror is a matter of discretion with the trial
court.

2. Trial: Motions to Dismiss: Jurors: Appeal and Error. The standard of review in
a case involving a motion to dismiss a juror is whether the trial court abused its
discretion.

3. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons or
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub-
stantial right and denying just results in matters submitted for disposition.

4. Due Process: New Trial: Appeal and Error. Where it appears to the Nebraska
Supreme Court that the accused has not been afforded a fair trial, it is the duty of that
court to grant a new trial.
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ConNoLLY, J.

Dennis Krutilek was convicted for theft of movable property
valued at over $1,500. Krutilek appealed his conviction, con-
tending in part that the district court erred in denying his
motions to dismiss a juror and to declare a mistrial because the
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juror was acquainted with the victim. The Nebraska Court of
Appeals affirmed the conviction, see State v. Krutilek, 5 Neb.
App. 853, 567 N.W.2d 797 (1997), and we granted further
review on the issue of whether the trial court abused its discre-
tion in denying Krutilek’s motions to remove the juror and to
declare a mistrial. We affirm.

BACKGROUND

Sometime during the night of September 16, 1995, a 1987 sil-
ver Chevrolet Celebrity owned by Karen Goswick, and driven
primarily by her daughter, Julie Goswick (Goswick), disap-
peared from a bank parking lot near the Eagle’s Club in Fremont,
Nebraska. Goswick worked as a bartender at the Eagle’s Club
and had driven the car to work and parked it in the bank parking
lot earlier that day. Later that evening, Goswick went outside to
move the car and discovered that it was missing. After contact-
ing her boyfriend and parents and asking them whether they had
moved the car, Goswick reported the car as stolen.

On October 17, 1995, the car was found on property located
outside of Fremont. The car had been stripped, and the engine
was subsequently located at an automobile repair business. The
owner of the business told the police that Krutilek had sold the
engine to him on or about September 28, 1995.

Krutilek was arrested and charged with theft of movable
property valued over $1,500. See Neb. Rev. Stat. § 28-511(1)
(Reissue 1995). Theft of such property is a Class III felony. It
was further alleged that Krutilek was a habitual criminal under
Neb. Rev. Stat. § 29-2221 (Reissue 1995).

During Krutilek’s trial, Karen Goswick was called as a wit-
ness for the prosecution. Following her testimony, a juror
brought to the attention of the court that he might be acquainted
with Goswick. Outside the presence of the jury, the court exam-
ined the juror as follows:

THE COURT: . . . I understand you may be acquainted
with the last witness’ daughter; is that correct?

[Juror]: Yes. I am a member of the Eagle’s Club and 1
know her from down there. I didn’t know her last name.

THE COURT: Now, other than that you know her, is this
a close personal relationship or just a casual acquaintance?
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[Juror]: Casual. We visit down there.

THE COURT: Is there anything about that that would
make you less than a fair and impartial juror?

[Juror]: T can’t say because —

THE COURT: Well —

[Juror]: We visited long enough, kind of friends.

THE COURT: Have you ever visited about this case?

{Juror]: No.

THE COURT: Well, I guess the answer is kind of up to
you. All cases are difficult, you know. And all relation-
ships are difficult. The question is: Ultimately is your
mindset that you feel that you could be a fair and impar-
tial juror both to Mr. Krutilek and to the State?

[Juror]: I would hate to say that our friendship would
sway me.

THE COURT: And do you feel that you would do your
best to set that aside?

[Juror]: I’ll do my best.

In response to questions asked by Krutilek’s attorney, the
juror stated that he had known Goswick for over a year, that he
also knew her from volunteer work he did at the Eagle’s Club,
and that he considered himself and Goswick to be friends. The
juror also stated that he did not know Goswick’s last name.

Krutilek moved to have the juror removed and moved for a
mistrial. Both motions were overruled. The trial court ruled that
the juror had indicated that he could set aside his friendship
with Goswick and attempt to decide the case fairly and impar-
tially. The trial court stated that the voir dire examination might
have brought out the fact that the juror was acquainted with
Goswick through a more complete identification of the victim
and where she worked. Had that been the situation, the trial
court further indicated that the juror would not have been dis-
qualified by the court for cause. However, the record does not
include the voir dire. After the defense motions were overruled,
Goswick testified.

Krutilek’s defense was that he had not stolen the car. Rather,
Krutilek testified that Goswick had asked him to take the car in
order to hide it from her ex-husband, that Goswick had given
Krutilek a key to the car, and that she paid him to take the car.
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Krutilek stated Goswick later told him to keep the car.
Krutilek’s girl friend testified that she saw Goswick give a car
key to Krutilek and heard her ask him to take the car. Krutilek
denied taking the engine out of the car, but admitted to selling
the engine. However, another witness testified that she saw
Krutilek remove the engine from the car.

Testimony from Goswick indicated that a tire on the car had
been slashed the night before it turned up missing and that she
believed her ex-husband might have been responsible. Goswick
also testified that, to her knowledge, Krutilek was not aware of
where the keys to the car had been kept. A police officer had
previously testified there was a key in the ignition when he later
found the stripped vehicle. However, Goswick also testified she
did not give Krutilek a key to the car or give him permission to
take the car. Karen Goswick received $2,825 in insurance
money for the loss of the car which was used to buy another car
for Goswick to use.

The jury convicted Krutilek, and he appealed, contending
that the trial court abused its discretion in denying his motion to
excuse the juror, in allowing evidence that Krutilek had prior
automobile theft convictions, and in denying Krutilek’s motion
for a new trial. The Court of Appeals, in State v. Krutilek, 5 Neb.
App. 853, 567 N.W.2d 797 (1997), held that the trial court did
not abuse its discretion by denying Krutilek’s motion to remove
the juror. The Court of Appeals also affirmed the order of the
trial court regarding the other assignments of error. We granted
Krutilek’s petition for further review and will review only the
issue of whether the trial court abused its discretion in denying
Krutilek’s motions regarding the juror.

ASSIGNMENTS OF ERROR

Krutilek assigns that the Court of Appeals erred in (1) deter-
mining that a juror was qualified as an impartial juror when that
juror was a friend of the victim and stated he would “do [his]
best” to decide the case on the evidence presented, (2) holding
that the trial court did not abuse its discretion by denying
Krutilek’s motion to disqualify a juror who was acquainted with
the victim, and (3) failing to reverse the judgment and remand
the cause when there was evidence that Krutilek’s constitutional
right to a fair trial by an impartial jury was violated.
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STANDARD OF REVIEW

Retention or rejection of a juror is a matter of discretion with
the trial court. State v. Coffman, 227 Neb. 149, 416 N.W.2d 243
(1987); State v. LeBron, 217 Neb. 452, 349 N.W.2d 918 (1984).
Thus, the standard of review in a case involving a motion to dis-
miss a juror is whether the trial court abused its discretion.

A judicial abuse of discretion exists when reasons or rulings
of a trial judge are clearly untenable, unfairly depriving a liti-
gant of a substantial right and denying just results in matters
submitted for disposition. Greenwalt v. Wal-Mart Stores, 253
Neb. 32, 567 N.W.2d 560 (1997); State v. Merrill, 252 Neb. 510,
563 N.W.2d 340 (1997).

ANALYSIS

Krutilek contends the trial court abused its discretion by not
granting his motion to dismiss a juror who was “friends” with
the victim, or in failing to declare a mistrial. Simply put,
Krutilek’s contention is that he was denied his constitutional
right to a fair and impartial jury, and as a result, Krutilek argues
that he is entitled to a new trial.

The 6th Amendment to the U.S. Constitution, applied to the
states through the 14th Amendment, guarantees the right to a
speedy and public trial by an impartial jury. The Nebraska
Constitution also provides for such a right. Neb. Const. art. [,
§ 11. Where it appears to this court that the accused has not
been afforded a fair trial, it is the duty of this court to grant a
new trial. State v. Robinson, 198 Neb. 785, 255 N.W.2d 835
1977).

However, the competency of a juror is generally presumed,
and the burden is on the challenging party to establish other-
wise. State v. Coffman, supra. A juror is not incompetent merely
because he is an acquaintance of one of the witnesses. Id. A
juror is not required to be excused from a jury and a mistrial not
be declared when the juror is able to decide the case fairly and
impartially. See id. However, the juror must be excused or a
mistrial declared when a juror cannot be fair and impartial. See,
State v. McHenry, 247 Neb. 167, 525 N.W.2d 620 (1995); State
v. Clifford, 204 Neb. 41, 281 N.W.2d 223 (1979).

In Coffiman, a juror realized after the start of testimony that
he was acquainted with a witness in the case but had not recog-
nized her married name. The juror indicated off the record that
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his acquaintanceship with the witness would not influence his
ability to be an impartial juror. No attempt was made by defense
counsel in the case to produce evidence that the juror was prej-
udiced. Because the juror, albeit off the record, assured the trial
court that he could be impartial, and because there was no evi-
dence to the contrary, this court held that the trial court did not
abuse its discretion in denying motions that the juror be excused
and that a mistrial be declared.

In State v. Clifford, supra, a juror realized after the start of
testimony that he was well acquainted with some of the defend-
ant’s family and knew facts about the defendant. The juror
specifically told the trial court that he did not think he could be
a fair and impartial juror, and the court declared a mistrial with-
out prejudice. This court affirmed the declaration of a mistrial
by the trial court.

This court’s decision in Coffman illustrates the principle that
where a juror who is acquainted with a witness states that he or
she can remain impartial and decide the case on the evidence
presented, that the juror need not be dismissed or a mistrial
declared. Likewise, as with our decision in Clifford, when a
juror states that he or she cannot be impartial, the defendant
would be denied the right to a trial by an impartial jury if the
Jjuror were allowed to remain on the jury. However, the instant
case presents a situation where the juror in question did not
unequivocally state that he could or could not be impartial.
Rather, the juror gave equivocal responses, indicating that he
would “do [his] best” to be impartial. In addition, unlike the sit-
uations in Coffman and Clifford, the juror in the instant case not
only knew a witness, the juror knew the victim who was also a
witness, whose mother was a witness, and whose credibility
was a key factor for the defense.

This court adheres to the rule that the retention or rejection
of a juror is a matter of discretion with the trial court. State v.
Coffman, 227 Neb. 149, 416 N.W.2d 243 (1987); State v.
LeBron, 217 Neb. 452, 349 N.W.2d 918 (1984). This rule
applies both to the issue of whether a venireperson should be
removed for cause and to the situation involving the retention of
a juror after the commencement of trial. Compare State v.
Coffman, supra (dealing with retention of juror after trial had
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begun), and State v. Bradley, 236 Neb. 371, 461 N.W.2d 524
(1990) (dealing with retention of venireperson as juror). Thus,
cases involving either the removal of a venireperson for cause
or the retention of a juror after trial has begun are instructive to
the instant case.

Most jurisdictions that apply an abuse of discretion standard
of review defer to the decision of the trial court when either a
juror or potential juror is equivocal in his or her ability to be
impartial. See, People v. Carrillo, 946 P.2d 544 (Colo. App.
1997) (when none of jurors revealed unyielding belief that
defendant was guilty or unwillingness to deliver verdict based
on law and evidence, there was no clear abuse of discretion);
Brown v. State, 913 S.W.2d 577 (Tex. Crim. App. 1996) (when
venireperson vacillates or equivocates on his or her ability to
follow law, reviewing court must defer to trial court’s judg-
ment); Powell v. State, 906 P.2d 765 (Okla. Crim. App. 1995)
(finding no abuse of discretion when support is found in record
for trial court’s decision); Lacy v. State, 629 So. 2d 688 (Ala.
Crim. App. 1993) (determination of whether juror can decide
case fairly and impartially is within discretion of trial court);
State v. Bashor, 188 Mont. 397, 614 P.2d 470 (1980) (when evi-
dence relating to qualification of juror is in conflict, decision of
trial court is final absent abuse of discretion).

The determination of whether or not a person can be an
impartial juror is influenced by many factors. Thus, situations
will arise where the trial court’s impression of a juror is not
reflected in the record. Powell v. State, supra. See People v.
Carrillo, supra. A rule that requires a juror to be dismissed any-
time he or she is equivocal in his or her ability to be impartial
would essentially nullify any discretion of the trial court regard-
ing the issue and would ignore the fact that there are more fac-
tors involved than simply the juror’s statements. For example, a
juror who states he will “do his best” to be impartial while vig-
orously nodding his head is likely to be viewed differently by
the trial court than the juror who says he will “do his best” in a
meek voice while avoiding eye contact with members of the
court. The difference in behavior of such jurors will rarely be
noted in the record, but will be readily apparent to the trial
court.
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Thus, keeping in mind that the competency of a juror is gen-
erally presumed and that the burden was on Krutilek to show
that the juror in question could not act impartially, we cannot
conclude that the trial court abused its discretion in the instant
case. Nothing in the record indicates that the juror ever specifi-
cally stated that he could not be a fair and impartial juror. While
the juror also never unequivocally stated that he would act fairly
and impartially, he did state that his relationship with the victim
was casual and that he would “do [his] best.” The trial court was
in the best position to observe the juror as he stated this and to
judge from the juror’s demeanor and the circumstances whether
the juror could act in a fair and impartial manner. Absent some-
thing specific in the record that would indicate otherwise, we
cannot conclude the trial court abused its discretion.
Accordingly, we affirm.

AFFIRMED.
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WRIGHT, J.
NATURE OF CASE

Jack G. Irons was charged with the sale of unregistered secu-
rities, in violation of Neb. Rev. Stat. § 8-1104 (Reissue 1991).
Irons moved to quash the information, alleging that § 8-1104 is
unconstitutional. A jury was waived, and after making findings
of fact and conclusions of law, the district court found Irons
guilty. Irons was sentenced to 1 to 3 years’ imprisonment.
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SCOPE OF REVIEW

Statutory interpretation is a matter of law, in connection with
which an appellate court has an obligation to reach an indepen-
dent, correct conclusion irrespective of the decision made by
the courts below. State v. Schultz, 252 Neb. 746, 566 N.W.2d
739 (1997).

A challenge to the constitutionality of a statute presents a
question of law, which must be determined by the Nebraska
Supreme Court independently from the conclusion reached by
the trial court. State v. Sommerfeld, 251 Neb. 876, 560 N.W.2d
420 (1997).

FACTS

The “Friends Network” (Network) was a variation of pyra-
mid sales wherein the participants made “gifts” to other partic-
ipants above them in the pyramid. A participant had to recruit
others to join the pyramid in order to progress to a place in the
pyramid where that participant would receive gifts. Once a par-
ticipant had received $12,000 in gifts, the pyramid would split.
The participant was then required to leave the first pyramid and
start again at the bottom of a new pyramid if he or she so chose.
Each participant was required to bring at least one additional
person into the Network, although the participants were asked
to bring in more than one.

Irons was a participant in the Network, having made gifts to
other participants. Irons also acted as a manager of various gift-
ing lists. He contracted with other participants to manage their
participation and charged a $1,000 fee to anyone who reached
the top of the gifting list and received gifts.

Maria Christian testified that she first met Irons through Rick
Carson, a business acquaintance who was a participant in the
Network. Carson took Christian to Irons’ office, where Irons
explained the Network to her. According to Christian, Irons told
her that he had learned of the Network through one of the
women in his office, was impressed by it, and had inquired
about the possibility of his managing the Network. Christian
stated she understood that the $1,500 she would give to Irons
was not going to him but to an individual at the top of the list.

Christian testified that she knew from the presentation and
the literature that in order to receive gifts through the Network,
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she would have to actively recruit other participants to fill the
bottom row of the chart. However, [rons told her that if she had
difficulty in getting participants, two women in his office would
be available to make telephone calls. Irons gave Christian a
business card, assuring her that he would meet with her
prospective recruits at any time to help her progress in the
Network. Irons explained to Christian that either he or one of
the women in his office would contact her periodically to
inform her of her status in the Network. When Christian ques-
tioned Irons about the legality of the Network, he responded
that the authorities in another state had challenged it and that its
legality had been established. Christian eventually declined to
participate in the Network.

Chad Schmidt testified that he participated in the Network at
the solicitation of a coworker, Andy Rinquest. Irons managed
Rinquest’s list and told Schmidt that the more people he could
recruit, the faster he would move up toward the top of the pyra-
mid. However, Irons suggested that if Schmidt had trouble find-
ing recruits, others on the list would have a motive to help him
fill in the slots. Irons told Schmidt he gave no guarantees about
moving up, but suggested that others might be willing to buy
out Schmidt’s slot if he was having difficulty recruiting.
Schmidt said he knew that his $1,500 gift went to Carson, not
Irons, and that he understood that Irons would collect his
$1,000 fee only if Schmidt moved to the top of the list and
Schmidt received gifts. Irons gave Schmidt his business card
and directed Schmidt to check in with him every couple of days
in order to get an update on the Network.

In addition to the preliminary hearing testimony which was
offered at trial with the consent of the parties, the State offered
evidence from an undercover police officer who had been
assigned to investigate the matter. This officer and another offi-
cer had a conversation with Irons in which Irons disclosed that
once the person at the top of the pyramid received his or her
$12,000, Irons would take $1,000 from the total for his operat-
ing expenses. The officer said that he was led to understand that
the investors on the bottom tier were responsible for bringing in
at least one additional person and that the more they brought in,
the more quickly he would progress through the Network.
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The officer had taped his conversations with Irons, and dur-
ing the first conversation, Irons indicated that 300 people were
involved at the time and that the Network had been going for
only a week or so. Irons told the undercover officers that he was
trying to manage the Network at his business, assigning spots
and keeping track of participants’ progress up the charts. When
asked whether the Network was legal, Irons explained that it
was not a pyramid. Irons distinguished the Network from a
pyramid scheme on the basis that a pyramid goes on indefi-
nitely, whereas once the top person in this Network reaches
payout, the scheme begins anew.

The officers returned to Irons’ business on the afternoon of
July 29, 1994, and were told by Irons that he had decided to
stop taking the $1,000 fee and was going to turn over the
responsibility for maintaining the lists to the person at the top
of each list. After giving Irons $1,500 for participation, one of
the officers informed Irons of his real identity, to which Irons
responded: “Yeah[,] I know exactly where you’re from.”

Irons was convicted under § 8-1104 of offering for sale or
selling an unregistered security. He appeals his conviction and
sentence. We affirm.

ASSIGNMENTS OF ERROR

Irons makes five assignments of error; (1) The district court
erred in concluding that guilty knowledge or intent to deceive or
harm was not an element of the criminal offense of selling
unregistered securities; (2) the evidence was insufficient to sup-
port a finding that Irons was guilty beyond a reasonable doubt
of each of the material elements of the offense; (3) the district
court erred in excluding from the trial evidence that Irons did
not have knowledge that the Network was a security subject to
registration; (4) Irons’ conviction of a Class IV felony and sen-
tence to imprisonment, without proof or a finding of criminal
intent or intent to deceive, violated his constitutional rights
under the 8th and 14th Amendments of the U.S. Constitution
and article I, §§ 3 and 9, of the Nebraska Constitution; and (5)
Irons’ sentence was excessive and an abuse of discretion.
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ANALYSIS

Irons first claims that some form of criminal intent is an ele-
ment of § 8-1104 of the Securities Act of Nebraska. Section
8-1104 provides:

It shall be unlawful for any person to offer or sell any
security in this state, except securities exempt under sec-
tion 8-1110 or when sold in transactions exempt under
section 8-1111, unless such security is registered by noti-
fication under section 8-1105 or by coordination under
section 8-1106 or by qualification under section 8-1107.

Neb. Rev. Stat. § 8-1117 (Reissue 1997) states in part:

(1) Any person who willfully violates any provision of
sections 8-1101 to 8-1124 except section 8-1113, or who
willfully violates any rule or order under the provisions of
sections 8-1101 to 8-1124, or who wilifully violates the
provisions of section 8-1113 knowing the statement made
to be false or misleading in any material respect shall be
guilty of a Class IV felony.

Statutory interpretation is a matter of law, in connection with
which an appellate court has an obligation to reach an indepen-
dent, correct conclusion irrespective of the decision made by
the courts below. State v. Schultz, 252 Neb. 746, 566 N.W.2d
739 (1997). Therefore, we review the interpretation of the
statutes in question independent from the decision made by the
district court.

In overruling Irons’ motion to quash, the district court ruled
that the evidence as to lack of knowledge or criminal intent was
not relevant. Therefore, Irons urges us to revisit our decision in
State v. Fries, 214 Neb. 874, 337 N.W.2d 398 (1983), contend-
ing that Fries is inconsistent with more recent pronouncements
by this court regarding the criminal intent required in any felony
prosecution.

In Fries, we held that a specific intent need not be proved to
sustain a conviction under the fraud provisions of the Uniform
Securities Act. The defendant in that case contended that the
trial court had failed to properly instruct the jury with regard to
the intent the State had to prove as an element of the offense and
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incorrectly instructed with regard to the definition of “will-
fully.” He argued that proof of a specific intent to violate the law
was required in order to convict. We stated that while state
statutes typically require some element of scienter for criminal
conviction, under the Uniform Securities Act as adopted by the
various states, this is usually expressed by reference to “willful”
violations. We noted that several courts have expressly held that
proof of a specific intent, evil motive, or knowledge that the law
was being violated is not required to sustain a criminal convic-
tion under a state’s “blue sky” laws. We held that to sustain a
conviction under either the fraud or registration provisions of
the Uniform Securities Act, specific intent need not be proved,
and that “willful” may mean no more than that the actor was
aware of what he was doing. We see no reason to revisit our
holding in Fries, and we decline to do so.

Irons also claims that even if the proper standard is “will-
fully,” he did not act willfully because he did not know or have
reason to believe that the Network was an investment contract
and, therefore, a security within the purview of the Securities
Act of Nebraska. In State v. Sheets, 94 N.M. 356, 610 P.2d 760
(N.M. App. 1980), a case relied upon by this court in Fries, the
court rejected the defendant’s contention that in order to com-
mit the crime of selling unregistered securities, one must have
knowledge that the item being sold is in fact a security. The
court stated that to commit a violation of the state securities act,
the violation must be willful, meaning that the defendant “acted
intentionally in the sense that he was aware of what he was
doing.” 94 N.M. at 366, 610 P.2d at 770. According to the
Sheets court, penalties for willful violation do not require
knowledge that the item is a security.

In this case, it is apparent that Irons was aware that he was
offering or selling the right to participate in a multilevel chain
distribution gifting program. The fact that he did not know that
this participation was legally classified as a “security” indicates
only that Irons did not act with specific intent or knowledge that
he was violating the law. Knowledge by a defendant that the
item sold is a security is not required in order to convict under
the registration provisions of the Uniform Securities Act. There
is no requirement that the defendant purposely intended to vio-
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late the law in order to be convicted. See State v. Fries, supra.
Accordingly, we find Irons’ argument to be without merit.

We next address Irons’ position that there was insufficient
evidence that a security was involved and that, therefore, he was
not properly convicted of the unlawful sale of a security. The
district court found that the positions on the Network were
investment contracts and therefore securities. Irons argues that
the positions on the Network cannot be classified as investment
contracts because each participant was required to recruit others
and that, therefore, the expectation of profits would not be
derived from the managerial efforts of others. Irons relies on the
definition of an “investment contract” set forth in S. E. C. v.
Howey Co., 328 U.S. 293, 66 S. Ct. 1100, 90 L. Ed. 1244
(1946), wherein the Court stated that an investment contract is
one where a person is led to expect profits solely from the
efforts of the promoter or a third party.

At the time of Irons’ alleged offense, a security was defined
as, among other things, an “investment contract.” See Neb. Rev.
Stat. § 8-1101(13) (Cum. Supp. 1994) (definition now found at
Neb. Rev. Stat. § 8-1101(15) (Reissue 1997)). However, an
“investment contract” was not defined by the Securities Act of
Nebraska. The district court, in holding that the positions on the
network were investment contracts, adopted the Howey Co. def-
inition, but concluded that the word “solely” was not to be inter-
preted literally and that the reasonable expectation of profits did
not have to be arrived at solely from the managerial efforts of
others. '

We summarized the factors that define an investment contract
in State v. Jones, 235 Neb. 1, 4-5, 453 N.W.2d 447, 451 (1990),
as being whether there was “(1) an investment (2) in a common
enterprise (3) with a reasonable expectation of profits (4) to be
derived from the entrepreneurial or managerial efforts of oth-
ers.” In Jones, we recognized that in interpreting the Securities
Act of Nebraska, Neb. Rev. Stat. § 8-1122 (Reissue 1997)
encourages reference to federal law and the law of other states
that have adopted the Uniform Securities Act.

Other courts have noted that the Howey Co. test could be
readily circumvented by adding a requirement that the buyer
contribute some minimal effort. In Securities & Exch. Com. v.
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Koscot Inter, Inc., 497 F.2d 473 (5th Cir. 1974), the court stated
that when considering whether something is a security, sub-
stance should take precedent over form lest the statutory policy
of protecting investors be thwarted. In Webster v. Omnitrition
Intern., Inc., 79 F.3d 776 (9th Cir. 1996), the court adopted a
flexible approach that focuses on whether the efforts made by
those other than the investor are undeniably significant ones.
Under various modified Howey Co. tests, several courts have
specifically held that pyramid schemes involve investment con-
tracts despite the fact that an investor’s profits are in part con-
tingent upon his or her successful efforts in recruiting new
investors. See, e.g., Securities & Exch. Com’n v. Glenn W.
Turner Enter., Inc., 348 F. Supp. 766 (D. Or. 1972).

We agree with the above rationale, and therefore, we find no
merit to Irons’ position. In Jones, we eliminated the require-
ment set forth in Howey Co. that the profits must be derived
solely from the entrepreneurial or managerial efforts of others.
See, also, Reves v. Ernst & Young, 494 U.S. 56, 110 S. Ct. 945,
108 L. Ed. 2d 47 (1990).

The facts in this case show that an investor’s expectation of
profits was derived from the managerial efforts of Irons, and the
district court found that Irons’ managerial efforts were impor-
tant acts in the success of the Network. Irons managed the lists
that moved investors to the top of the pyramid and set up new
lists to continue the scheme. He distributed the gifts from new
members to the person at the top of the pyramid and collected a
$1,000 managerial fee from that person once all of his or her
gifts had been received. Irons met with prospective investors to
explain how the Network worked and, if needed, assisted mem-
bers in finding new recruits. Therefore, we conclude that the
evidence was sufficient to support the finding that the Network
involved investment contracts, which are securities under the
Securities Act of Nebraska.

Irons next claims that § 8-1101(13), which defines what is or
is not a security subject to regulation, is unconstitutionally
vague as applied in this case. Although the statute defines a
security as, among other things, an “investment contract,” Irons
argues that since the term “investment contract” is not defined
by the statute, a person of ordinary intelligence would not know
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that obtaining a slot within the Network involved an investment
contract. Irons asserts that a person of ordinary intelligence
would not have a reasonable opportunity to know what conduct
is prohibited. Given the definition of an “investment contract”
described above, Irons claims that the provisions of § 8-1104
have been unconstitutionally applied to him under the facts of
this case. Although the district court found that § 8-1104 was
neither vague nor overbroad, we must determine the constitu-
tionality of the statute independently from the conclusion
reached by that court. See State v. Sommerfeld, 251 Neb. 876,
560 N.W.2d 420 (1997).

We first address standing and the tests involved in a chal-
lenge to a statute as being unconstitutionally vague. To have
standing to assert a claim of vagueness, a defendant must not
have engaged in conduct which is clearly prohibited by the
questioned statute and cannot maintain that the statute is vague
when applied to the conduct of others. State v. Roucka, 253
Neb. 885, 573 N.W.2d 417 (1998); State v. Carpenter, 250 Neb.
427,551 N.W.2d 518 (1996). The test for determining whether
a statute is vague is whether it forbids or requires the doing of
an act in terms so vague that persons of common intelligence
must necessarily guess at its meaning and may differ as to its
application. State v. Sommerfeld, supra; State v. Schmailzl, 243
Neb. 734, 502 N.W.2d 463 (1993). A statute will not be deemed
vague if it uses ordinary terms which find adequate interpreta-
tion in common usage and understanding. State v. Sommerfeld,
supra. The statute must be examined in light of the conduct
with which the defendant is charged. Id. The test is whether the
defendant could reasonably understand that his conduct was
proscribed by the statute. State v. Schmailzl, supra.

A person of ordinary intelligence must have a reasonable
opportunity to know what is prohibited by a statute or what
conduct will render him liable for punishment. See Howard v.
City of Lincoln, 243 Neb. 5, 497 N.W.2d 53 (1993). Under
§ 8-1101(13), the term “security” is defined as “any note, stock,
treasury stock, bond [or] investment contract.” As mentioned, it
is therefore clear that an investment contract is a security. The
question is whether the term “investment contract” is so vague
that persons of common intelligence must necessarily guess at
its meaning and may differ as to its application.
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Irons contends that no reasonable person could ascertain that
participation in the Network was an investment contract
required to be registered as a security before being offered for
sale and that this vague provision of the law has been arbitrar-
ily and capriciously used to turn a misdemeanor deceptive trade
practice violation into a felony securities fraud case. In State v.
Brewer, 932 SW.2d 1 (Tenn. Crim. App. 1996), the court
addressed a similar argument that the absence of a statutory or
common-law definition of an investment contract rendered the
security code unconstitutionally vague. The defendant argued
that the trial court erred in refusing to dismiss the indictment on
the ground that the Tennessee Securities Act was unconstitu-
tionally ambiguous. The court stated there was no question that
an investment contract was a security, but that a question
remained as to what constituted an investment contract. Implicit
in the court’s holding that the absence of a statutory definition
of “investment contract” did not render the code vague was the
fact that the definition of an investment contract has been in
existence in case law since at least S. E. C. v. Howey Co., 328
U.S. 293,66 S. Ct. 1100, 90 L. Ed. 1244 (1946).

In Howey Co., the Court, interpreting § 2(1) of the Securities
Act of 1933, now codified at 15 U.S.C. § 77b(1) (1994), prof-
fered the following definition: “[A]n investment contract . . .
means a contract, transaction or scheme whereby a person
invests his money in a common enterprise and is led to expect
profits solely from the efforts of the promoter or a third party . .
. 7 Howey Co., 328 U.S. at 298-99. As noted by the Tennessee
Court of Criminal Appeals in Brewer, in subsequent years, the
Howey Co. test has been criticized by both courts and scholars
as being too rigid and, thus, easily circumvented. As already
discussed herein, the criticism concerned Howey Co.’s require-
ments that profits be derived “solely” from the efforts of others
and that a common enterprise had to exist. Subsequently, in
United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 852,
95 S. Ct. 2051, 44 L. Ed. 2d 621 (1975), the Court explained:
“The touchstone is the presence of an investment in a common
venture premised on a reasonable expectation of profits to be
derived from the entrepreneurial or managerial efforts of oth-
ers.” The language requiring the profits to come solely from the
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efforts of others was deleted. Case law from other state and
federal courts has thus focused on the significance of the efforts
of others and has rejected the idea that such efforts must be
exclusive.

More important to our analysis here, however, is that in State
v. Jones, 235 Neb. 1, 453 N.W.2d 447 (1990), by eliminating the
“solely” language found in Howey Co., this court defined an
investment contract so as to apply to pyramid schemes such as
the one in this case. We conclude that the statutes in question
are not vague and that Irons could reasonably understand that
his conduct was proscribed by the statute. See State v.
Schmailzl, 243 Neb. 734, 502 N.W.2d 463 (1993). Jones and
numerous cases from other jurisdictions gave notice to Irons
that his conduct was proscribed by law. Therefore, Irons lacks
standing to challenge the statute on vagueness grounds.

Irons next argues that the sale of pyramid chain distribution
schemes is governed exclusively by the Uniform Deceptive
Trade Practices Act, specifically Neb. Rev. Stat. § 87-302(a)(12)
(Reissue 1994), and that, therefore, he has been convicted under
the wrong statute. lrons contends that a violation of the
Uniform Deceptive Trade Practices Act is prosecutable as a
misdemeanor and that under Nebraska law, where two statutes
are in conflict, the more specific or special provision governs.

The district court held that criminal prosecutions for chain
distribution schemes were not limited to prosecution under
§ 87-302. We agree. In State v. Null, 247 Neb. 192, 526 N.W.2d
220 (1995), both a bribery statute with a misdemeanor provi-
sion and a bribery statute with a felony provision were in effect.
We held that the prosecutor was free to choose the statute under
which to prosecute so long as the selection was not deliberately
based on any unjustifiable standard such as race, religion, or
other arbitrary classification. Although there are two statutes
governing Irons’ actions, one defining a misdemeanor and the
other a felony, they are not conflicting. Thus, the prosecution
was free to choose the statute under which to prosecute unless
the decision was deliberately based upon an unjustifiable stan-
dard. We find no merit to Irons’ argument.

Finally, Irons argues that his sentence was excessive. It is the
duty of an appellate court to disturb a sentence on appeal which
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was within the statutory limits only if the sentence imposed was
an abuse of judicial discretion. State v. Riley, 242 Neb. 887, 497
N.W.2d 23 (1993). Judicial abuse of discretion means that the
reasons or rulings of the trial judge are clearly untenable,
unfairly depriving a litigant of a substantial right and denying a
just result in matters submitted for disposition. /d. The sentence
imposed upon Irons was well within the statutory limits and was
not an abuse of discretion. Although Irons did not originate the
scheme, his managerial efforts, for which he received a fee,
were essential to the continued life of the scheme. We cannot
say that the sentence of 1 to 3 years’ imprisonment was an abuse
of discretion.
The judgment of conviction and sentence are affirmed.
AFFIRMED.

WARREN STARKS, APPELLANT, V.
CORNHUSKER PACKING CO., APPELLEE.
573 N.W.2d 757

Filed February 20, 1998. No. S-97-318.

1. Workers’ Compensation: Appeal and Error. An appellate court may modify,
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com-
pensation court acted without or in excess of the court’s powers; (2) the judgment,
order, or award was procured by fraud; (3) there is insufficient competent evidence
in the record to warrant the making of the order, judgment, or award; or (4) the find-
ings of fact by the compensation court do not support the order or award.

2. ____:____.Uponappellate review, the findings of fact made by the trial judge of the

compensation court have the effect of a jury verdict and wiil not be disturbed unless

clearly wrong.

. If the record contains evidence to substantiate the factual conclusions

reached by the Workers’ Compensation Court, an appellate court is precluded from

substituting its view of the facts for that of the Workers” Compensation Court.

4 ___ ;. A finding upon review by the compensation court regarding whether an
applicant’s incapacity has increased under the terms of Neb. Rev. Stat. § 48-141
(Reissue 1993) is a finding of fact.

5. Workers’ Compensation. The amount of any agreement or award may be modified
on the ground of increase or decrease of incapacity due solely to the injury.

6. Workers’ Compensation: Proof. To obtain a modification, the applicant must
prove, by a preponderance of evidence, that the increase or decrease in incapacity
was due solely to the injury resulting from the original accident.
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——_. . The applicant must prove there exists a material and substantial change
for the better or worse in the condition—a change in circumstances that justifies a
modification, distinct and different from the condition for which the adjudication had
previously been made.

Workers’ Compensation. To determine whether an increase or decrease in inca-
pacity has occurred, the whole question of plaintiff’s physical condition can again be
inquired into.

Workers’ Compensation: Expert Witnesses. Where the physician’s testimony
gives rise to conflicting inferences of equal degree of probability so that the choice
between them is a mere matter of conjecture, a compensation award cannot be
sustained.

Workers’ Compensation. A modification award cannot be applied retroactively
beyond the date the application for the modification is filed.

—. A workers’ compensation award is in full force and effect, as originally
entered, until the award is modified pursuant to the procedure set forth in Neb. Rev.
Stat. § 48-141 (Reissue 1993).

— . Once a determination has been made regarding the claimant’s disability, the
correctness of that determination may not be questioned.

. Employers are prohibited from unilaterally modifying workers’ compensation
awards.

Workers’ Compensation: Attorney Fees. If an employee files an application for a
review before the compensation court from an award of a judge of the compensation
court when the amount of compensation due is disputed and obtains an increase in the
amount of such award, the compensation court may allow the employee a reasonable
atorney fee, and the Nebraska Supreme Court may in like manner allow the
employee a reasonable sum as attorney fees for the proceedings in the Supreme Court.
Workers’ Compensation: Attorney Fees: Interest. When an attomey fee is
allowed, there shall further be assessed against the employer an amount of interest on
the final award obtained.

Workers’ Compensation: Penalties and Forfeitures: Time. The S50-percent
penalty for waiting time applies when payments are delinquent after 30 days’ notice
of disability has been given or there is no reasonable controversy and the employer
refuses or neglects to pay compensation for 30 days after the injury.

Workers” Compensation. To avoid the payments assessable under Neb. Rev. Stat.
§ 48-125(1) (Reissue 1993), an employer need not prevail in opposing an employee’s
claim for compensation, but the employer must have an actual basis, in law or fact,
for disputing the employee’s claim and refraining from payment of compensation.
. Whether a reasonable controversy exists regarding Neb. Rev. Stat. § 48-125
(Reissue 1993) is a question of fact.

Appeal from the Nebraska Workers’ Compensation Court.

Affirmed as modified.

Thomas F. Dowd, of Dowd & Dowd, for appellant.
Mark J. Peterson, of Erickson & Sederstrom, P.C., for

appellee.
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WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, (GERRARD,
STEPHAN, and McCormack, JJ.

PER CURIAM.

This case involves the modification of appellant Warren
Starks’ workers’ compensation award. We affirm, since there
was sufficient, competent medical testimony in the record war-
ranting the modification. See Neb. Rev. Stat. § 48-185(3)
(Reissue 1993). However, we also modify the award because
the compensation court incorrectly applied the modification
award retroactively to the date of the decrease in incapacity.

On August 25, 1993, the Nebraska Workers’ Compensation
Court determined Starks was permanently and totally disabled.
Cornhusker Packing Company (Cornhusker), Starks’ employer,
made payments in compliance with the award. For reasons
undisclosed in the record, Cornhusker later obtained a private
investigator to observe Starks. Based on the investigator’s
observations from June to October 1995, Cornhusker obtained
information that Starks was involved in various forms of unlaw-
ful activity, including an illegal cab service (“jitney” service),
buying and selling food stamps, and selling illegal drugs.
Cornhusker also obtained evidence that Starks was selling used
cars and was climbing trees to stay physically fit. Relying on
this information, Cornhusker terminated Starks’ benefits as of
October 29, 1995, without obtaining a modification award. In
response, Starks filed a motion in the compensation court,
requesting an order requiring Cornhusker to resume making
total disability payments retroactively from October 29 and to
pay a 50-percent waiting penalty, interest, and reasonable attor-
ney fees. After Starks filed his motion, Cornhusker filed an
application for modification that claimed Starks’ incapacity
decreased on November 30.

A modification hearing was held on June 3, 1996. At the
hearing, Starks presented the deposition testimony of Dr. Louis
Tribulato. Dr. Tribulato opined that Starks’ permanent impair-
ment had not decreased and that his physical capabilities had
not increased. The compensation court noted, however, that Dr.
Tribulato started treating Starks in April 1995 and that Dr.
Tribulato last treated Starks on October 17. In response,













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































