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No. S-99-663: Wooldridge v. Wooldridge. Affirmed in part,
and in part reversed and remanded with directions. Hendry, C.J.

No. S-99-714: Bauer v. Rasmussen. Reversed and remanded
for further proceedings. Hendry, C.J.

No. S-99-1022: State v. Gutierrez. Affirmed. Per Curiam.

No. S-99-1084: Hageman v. BioNebraska, Inc. Petition for
further review reversed and remanded with instructions.
Stephan, J.

No. $-99-1203: Sigman v. Guyett. Affirmed in part, and in
part reversed and remanded with directions. Miller-Lerman, J.

No. S$-99-1334: Frenkel v. Lerner. Affirmed. Miller-
Lerman, J.

No. S-00-135: J.K. v. St. Paul Fire & Marine Ins. Co.
Affirmed. Per Curiam.

No. S-00-272: State v. Reinsch. Appeal dismissed.
McCormack, J.

No. S-00-1087: State v. Sheppard. Affirmed. Stephan, J.
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WITHOUT OPINION

No. S-98-524: State ex rel. NSBA v. Aupperle. Application
for reinstatement granted.

No. S-99-702: Hofferber v. Great Plains Co-op. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-99-1112: In re Estate of Stark. Stipulation allowed,;
appeal dismissed at cost of appellant.

No. S-99-1377: In re Application of Running Horse Enters.
v. R & F Hobbies. Stipulation allowed; appeal dismissed.

No. S-00-042: Myers v. Department of Motor Vehicles.
Motion of appellant to dismiss appeal sustained; appeal dis-
missed with prejudice.

No. S-00-084: State ex rel. NSBA v. Giles. Application for
reinstatement denied without prejudice. See rule 16.

No. S-00-113: State v. Pieschke. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-00-742: State v. Niemann. Motion of appellee for
summary dismissal sustained. See rule 7B(1).

No. S-00-763: Sacco v. Carothers. Motion of appellee for
summary affirmance sustained. See, rule 7B(2); Sacco v.
Carothers, 257 Neb. 672, 601 N.W.2d 493 (1999); Sacco v.
Carothers, 253 Neb. 9, 567 N.W.2d 299 (1997). See, also, Ashby
v. First Data Resources, 242 Neb. 529, 497 N.W.2d 330 (1993).

No. §-00-795: Twin Towers Dev. v. Butternut Apartments.
Motion of appellant to dismiss appeal sustained; appeal dis-
missed with prejudice.

No. S-00-948: Berger v. Progressive Classic Ins. Co.
Stipulation allowed; appeal dismissed with prejudice; each party
to pay own costs.

No. S-00-950: State v. Price. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-00-1006: State v. Nguyen. Motion of appellee for
summary affirmance sustained; judgment affirmed. See rule
7B(2).
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No. S-00-1013: Olsen v. Olsen. Stipulation allowed; appeal
dismissed.

No. S-00-1078: State v. Recek. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-00-1161: State ex rel. NSBA v. Jarrin. Respondent
suspended from the practice of law in the State of Nebraska until
further order of this court, effective upon the entry of this order.

No. S-00-1162: The Retech Group v. Oxford. Motion of
appellee for summary affirmance sustained; judgment affirmed.
See rule 7B(2).

No. S-00-1199: Nuss v. Alexander. Motion of appellee for
summary dismissal sustained. See rule 7B(1).

No. S-00-1326: State v. White. Motion of appellee sustained;
motion of appellant to dismiss appeal contained in appellant’s
filing of April 4, 2001, sustained; appeal dismissed.

No. S-01-005: State v. Bottolfson. Motion of appellee for
summary affirmance sustained; judgment affirmed. See rule
7B(2).

No. S-01-088: State ex rel. NSBA v. Gallner. Cause having
not been shown, respondent suspended from the practice of law
in the State of Nebraska until further order of this court, effec-
tive upon the entry of this order.
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Nos. S-98-1326, S-98-1327, S-98-1328: Folgers Architects
v. Kerns, 9 Neb. App. 406 (2000). Petition of appellant for fur-
ther review sustained on January 4, 2001.

Nos. S-98-1326, S-98-1327, S-98-1328: Folgers Architects
v. Kerns, 9 Neb. App. 406 (2000). Petition of appellee for fur-
ther review sustained on January 4, 2001.

No. A-99-161: Bruckner v. Bruckner. Petition of appellant
for further review overruled on January 4, 2001.

Nos. A-99-376 through A-99-381: Thielen v. Kirkpatrick,
Pettis. Petition of appellant for further review overruled on June
13, 2001.

No. A-99-382: State v. Ruisi, 9 Neb. App. 435 (2000).
Petition of appellant for further review overruled on January 31,
2001.

No. A-99-472: Hawbaker v. Hawbaker. Petition of appel-
lant for further review overruled on March 21, 2001.

No. A-99-474: McLeay v. Bergan Mercy Health Sys.
Petition of appellee for further review overruled on May 9,
2001.

No. S-99-574: City of Lincoln v. Nebraska Liquor Control
Comm., 9 Neb. App. 390 (2000). Petition of appellant for fur-
ther review sustained on January 18, 2001.

No. S-99-586: Eastroads v. Omaha Zoning Bd. of Appeals,
9 Neb. App. 767 (2000). Petition of appellee for further review
sustained on February 14, 2001.

No. A-99-674: Folgers Architects v. Pavel. Petition of appel-
lant for further review overruled on March 21, 2001.

No. A-99-685: Lambert v. Lambert, 9 Neb. App. 661
(2000). Petition of appellee for further review overruled on
January 4, 2001.

No. A-99-796: Minnig v. Nelson, 9 Neb. App. 427 (2000).
Petition of appellee for further review overruled on January 18,
2001.
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No. A-99-972: Sawyer v. United of Omaha Life Ins. Co.
Petition of appellee for further review overruled on January 24,
2001.

No. A-99-1057: State v. Hunsaker. Petition of appellee for
further review overruled on March 14, 2001.

No. A-99-1060: State v. Shelby. Petition of appellant for fur-
ther review overruled on April 11, 2001.

No. A-99-1073: State v. Briggs. Petition of appellant for fur-
ther review overruled on May 9, 2001.

No. A-99-1082: Chrysler Corp. v. Lee Janssen Motor Co.,
9 Neb. App. 721 (2000). Petition of appellant for further review
overruled on January 24, 2001.

No. A-99-1086: Trackwell v. Nebraska Dept. of Admin.
Servs. Petition of appellant for further review overruled on
January 4, 2001.

No. S-99-1091: Hess v. Heger, 9 Neb. App. 748 (2000).
Petition of appellant for further review sustained on January 24,
2001.

No. A-99-1113: Krula v. Krula. Petition of appellant for fur-
ther review overruled on March 21, 2001.

No. A-99-1126: Victory Lake Marine v. Velduis, 9 Neb.
App. 815 (2000). Petition of appellee for further review over-
ruled on April 11, 2001.

No. A-99-1127: Tyler v. Tyler. Petition of appellant for fur-
ther review overruled on January 18, 2001.

No. A-99-1132: State v. Grant, 9 Neb. App 919 (2001).
Petition of appellant for further review overruled on April 11,
2001.

No. A-99-1171: Krause v. Krause, 9 Neb. App. 774 (2000).
Petition of appellant for further review overruled on January 4,
2001.

No. A-99-1182: Johnson Bros. Liq. Co. v. Nebraska Lig.
Cont. Comm. Petition of appellee for further review overruled
on March 21, 2001.

No. A-99-1192: Tidwell v. Department of Health. Petition
of appellant for further review overruled on January 24, 2001.

No. A-99-1205: Simmons v. Hayford. Petition of appellant
for further review overruled on January 24, 2001.
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No. A-99-1242: State v. Enriquez-Beltran, 9 Neb. App. 459
(2000). Petition of appellee for further review overruled on
January 31, 2001.

No. A-99-1272: Walker v. Walker, 9 Neb. App. 694 (2000).
Petition of appellant for further review overruled on March 14,
2001.

No. $-99-1277: Fine v. Fine. Petition of appellant for further
review sustained on January 31, 2001.

No. A-99-1321: Mumin v. Hopkins. Petition of appellant for
further review overruled on January 31, 2001.

No. A-99-1343: Gerlach v. State, 9 Neb. App. 806 (2000).
Petition of appellant for further review overruled on February
22, 2001.

No. A-99-1368: State v. Miller. Petition of appellant for fur-
ther review overruled on January 24, 2001.

No. A-99-1380: Prokop v. Santin. Petition of appellant for
further review overruled on April 11, 2001.

No. A-99-1381: Prokop v. Koziol. Petition of appellant for
further review overruled on April 11, 2001.

No. A-99-1459: In re Interest of Nicholas C. Petition of
appellant for further review overruled on January 31, 2001.

No. A-99-1459: In re Interest of Nicholas C. Petition of
appellee Kate C. for further review overruled on January 31,
2001.

No. A-99-1463: State Farm Mut. Ins. Cos. v. Amco Ins.
Co., 9 Neb. App. 872 (2001). Petition of appellant for further
review overruled on April 11, 2001.

No. A-99-1463: State Farm Mut. Ins. Cos. v. Amco Ins.
Co., 9 Neb. App. 872 (2001). Petition of appellee State Farm for
further review overruled on April 11, 2001.

No. A-00-004: Byabato v. Byabato. Petition of appellant for
further review overruled on January 18, 2001.

No. A-00-026: Blankemeyer v. Federal Land Bank of
Omabha. Petition of appellant for further review overruled on
March 21, 2001.

No. A-00-043: State v. Davis. Petition of appellant for further
review overruled on April 11, 2001.

No. A-00-083: Payzant v. Coufal Lumber Co. Petition of
appellant for further review overruled on February 22, 2001.
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No. S-00-095: Vonderschmidt v. Sur-Gro. Petition of
appellee for further review sustained on March 21, 2001.

No. A-00-102: State v. Bauer. Petition of appellant for fur-
ther review overruled on March 14, 2001.

No. A-00-119: Brown v. Ryder Trans. Servs., Inc. Petition
of appellant for further review overruled on March 21, 2001.

No. A-00-163: Duerr v. Armstrong. Petition of appellee for
further review overruled on April 11, 2001.

No. S-00-177: State v. Baker. Petition of appellant for fur-
ther review sustained on April 11, 2001.

No. A-00-182: Maibaum v. Maibaum. Petition of appellee
for further review overruled on May 23, 2001.

No. A-00-184: Brouilette v. DBV Enters., 9 Neb. App. 757
(2000). Petition of appellant for further review overruled on
January 24, 2001.

No. A-00-188: In re Interest of Schoenrock. Petition of
appellant for further review overruled on January 18, 2001.

No. A-00-188: In re Interest of Schoenrock. Petition of
appellee for further review overruled on January 18, 2001.

No. A-00-194: Tempelmeyer v. Cushman, Inc. Petition of
appellant for further review overruled on February 14, 2001.

No. A-00-210: Huber v. Aurora Co-op Elev. Co. Petition of
appellant for further review overruled on January 4, 2001.

Nos. A-00-256, A-00-257: State v. McGinness. Petition of
appellant for further review overruled on January 31, 2001.

No. A-00-277: In re Interest of Sabrienia B., 9 Neb. App.
888 (2001). Petition of appellee for further review overruled on
April 18, 2001.

No. A-00-279: State v. Smiley. Petition of appellant for fur-
ther review overruled on January 18, 2001.

No. A-00-301: State v. Frazier. Petition of appellant for fur-
ther review overruled on June 13, 2001.

No. A-00-345: State v. McSwine. Petition of appellant for
further review overruled on January 4, 2001.

No. A-00-380: Dehart v. Faith. Petition of appellant for fur-
ther review overruled on March 28, 2001.

No. A-00-386: In re Guardianship & Conservatorship of
Dylan B. et al. Petition of appellant for further review overruled
on March 28, 2001. '
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No. A-00-413: Killin v. Sharp Servs. Petition of appellant
for further review overruled on February 14, 2001.

No. A-00-420: State v. Poderys. Petition of appellant for fur-
ther review overruled on January 18, 2001.

No. A-00-423: In re Interest of Christopher B. & Brittani
B. Petition of appellant for further review overruled on May 9,
2001.

No. A-00-424: Gonzalez v. Gonzalez. Petition of appellant
for further review overruled on May 23, 2001.

No. A-00-475: State v. Graff. Petition of appellee for further
review overruled on May 23, 2001.

No. A-00-484: Ortiz v. IBP, inc. Petition of appellant for fur-
ther review overruled on February 14, 2001.

No. A-00-499: State v. Skeen. Petition of appellant for fur-
ther review overruled on January 24, 2001.

No. A-00-500: State v. Dean. Petition of appellant for further
review overruled on January 4, 2001.

No. §-00-516: State v. French, 9 Neb. App. 866 (2001).
Petition of appellant for further review sustained on March 21,
2001.

No. A-00-524: Cato v. Department of Corr. Servs. Petition
of appellant for further review overruled on January 29, 2001.

No. A-00-569: State v. Sims. Petition of appellant for further
review overruled on March 21, 2001.

No. A-00-589: State v. Schaffer. Petition of appellant for
further review overruled on March 14, 2001.

No. S-00-592: State v. Johnson. Petition of appellant for fur-
ther review sustained on March 14, 2001.
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for further review overruled on February 14, 2001.

No. A-00-616: Hayes v. State. Petition of appellant for fur-
ther review overruled on April 11, 2001.

No. A-00-617: State v. Champ. Petition of appellant for fur-
ther review overruled on May 17, 2001.

No. A-00-651: State v. Hodges. Petition of appellant for fur-
ther review overruled on February 28, 2001.

No. A-00-666: In re Interest of Azia B., 10 Neb. App. 124
(2001). Petition of cross-appellant for further review overruled
on June 13, 2001.
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No. A-00-674: State v. Orosco. Petition of appellant for fur-
ther review overruled on March 14, 2001.

No. A-00-683: Haro v. Beef America, 9 Neb. App. 957
(2001). Petition of appellant for further review overruled on
April 11, 2001.

No. A-00-685: State v. Harper. Petition of appellant for fur-
ther review overruled on March 21, 2001.

No. A-00-687: Romero v. IBP, Inc., 9 Neb. App. 927 (2001).
Petition of appellee for further review overruled on May 9,
2001.

No. A-00-703: State v. Johnson. Petition of appellant for fur-
ther review overruled on January 24, 2001.

No. A-00-704: Gomez v. Beef America. Petition of appellant
for further review overruled on April 25, 2001.

No. A-00-705: Loeffler v. Imperial Manor Nursing Home.
Petition of appellant for further review overruled on February
22, 2001.

No. A-00-708: State v. Hernandez. Petition of appellant for
further review overruled on January 23, 2001.

No. S-00-717: Rodriguez v. Monfort, Inc., 10 Neb. App. 1
(2001). Petition of appellant for further review sustained on
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ther review overruled on January 31, 2001.
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Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judgment as a matter of law.
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Malpractice: Limitations of Actions. The general rule for the application of the
statute of limitations in medical malpractice is that the period of limitations or repose
begins to run when the treatment rendered after and relating to the allegedly wrong-
ful act or omission is completed.

Health Care Providers: Negligence: Liability: Agents. Hospitals are generally
responsible for the acts of their agents via vicarious liability and respondeat superior.
Health Care Providers. The proper measure of the duty of a hospital to a patient is
the exercise of that degree of care, skill, and diligence used by hospitals generally in
the community where the hospital is located or in similar communities.
Malpractice: Physician and Patient. Allowing a physician an opportunity to correct
any malpractice and not disrupting the physician-patient relationship are the primary
considerations underlying the continuing treatment doctrine in Nebraska.
Malpractice: Limitations of Actions: Statutes. Actions based upon professional
negligence often turn upon minute and precise factual distinctions, and the purpose of
Neb. Rev. Stat. § 25-222 (Reissue 1995) is to ensure that such actions would be
brought shortly after the alleged negligence occurred or was discovered so that the
professional could have a fair chance to defend on the merits and not find his or her
defenses eroded by the lapse of time.

Health Care Providers: Malpractice: Limitations of Actions. A claim for mal-
practice against a hospital based upon the negligence of its nursing staff accrues when
the patient is discharged from the hospital, and the continuing treatment doctrine does
not toll the statute of limitations for subsequent admissions to the hospital authorized
by the patient’s affiliated but independent physician.

Malpractice: Physician and Patient: Proof: Proximate Cause. In a malpractice
action involving professional negligence, the burden is on the plaintiff to show: (1)

0
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the generally recognized medical standard of care, (2) a deviation from that standard
by the defendant, and (3) the deviation was the proximate cause of the plaintiff’s
alleged injuries.

10. Malpractice: Physicians and Surgeons: Expert Witnesses: Proof. Ordinarily, in a
medical malpractice case, the plaintiff must prove the physician’s negligence by
expert testimony.

11. Malpractice: Limitations of Actions: Proof. A plaintiff seeking to extend the tolling
of the 2-year statute of limitations in a medical malpractice case must prove facts
which indicate that the physician continued to treat him or her after the allegedly
wrongful act or omission and that the treatment was related to the alleged negligence.

Petition for further review from the Nebraska Court of
Appeals, IRwIN, Chief Judge, and SIEVERS and CARLSON, Judges,
on appeal thereto from the District Court for Douglas County,
GArRY B. RANDALL, Judge. Judgment of Court of Appeals
affirmed in part and in part reversed, and cause remanded for
further proceedings.

Edward F. Fogarty, of Fogarty, Lund & Gross, and Karen L.
Tibbs for appellant.

James A. Snowden and Thomas B. Wood, of Wolfe, Snowden,
Hurd, Luers & Ahl, for appellees Michael A. Levine, M.D., and
Andrew Robertson, M.D.

Patrick W. Meyer, of Sodoro, Daly & Sodoro, for appeliee
Methodist Hospital.

Henbry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

CoNNOLLY, J.

This medical malpractice appeal presents the question
whether the continuing treatment doctrine that tolls the statute
of limitations against a physician should be extended to the
alleged negligent acts of a hospital’s nursing staff. We conclude
in this case that in a malpractice claim against a hospital for the
negligence of its nursing staff, the doctrine does not toll the
statute of limitations past the date of the patient’s discharge
from the hospital.

Jacqueline Casey brought this medical and hospital malprac-
tice claim against Michael A. Levine, M.D.; Andrew Robertson,
M.D.; and Methodist Hospital, claiming malpractice following
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the delivery of her ninth child at the hospital on October 27,
1995.

We granted petitions for further review from Levine,
Robertson, and the hospital. We affirm the Nebraska Court of
Appeals’ decision reversing the district court’s grant of sum-
mary judgment in favor of Levine and Robertson. We reverse,
however, the Court of Appeals’ decision reversing the district
court’s grant of summary judgment in favor of the hospital.

BACKGROUND

On October 27, 1995, Casey prematurely delivered an infant
at the hospital while under the medical care provided by Levine
and Robertson. Casey was released from the hospital on October
28. She was readmitted to the hospital for complications
allegedly related to that delivery on November 3 and remained
in the hospital’s intensive care unit for 18 days.

On November 7, 1997, Casey filed a petition alleging medi-
cal malpractice on the part of Levine, Robertson, and the hospi-
tal. The operative petition, a “corrected amended petition”
which includes Richard Casey as a plaintiff, alleges that Levine
and Robertson misdiagnosed and improperly treated her. She
does not specifically allege that either Levine or Robertson
treated her during her second admission to the hospital.

Casey alleges the following facts: In 1995, she sought the
assistance of Levine and Robertson because of their expertise
with problem pregnancies and because Levine had previously
diagnosed her as having atypical postpartum eclampsia after the
delivery of her eighth child. Preeclampsia is a potentially life-
threatening complication in pregnant women associated with
protein in the urine, hypertension, and edema in the face, hands,
and feet. If left untreated, it can progress to eclampsia, which is
characterized by coma and convulsive seizures in the pregnant
woman. Casey’s symptoms did not develop until after the deliv-
ery of her child.

On October 28, 1995, the day after her delivery, Casey
reported to Robertson that she was experiencing swelling in her
hands and face, headaches, and visual changes. Casey stated to
Robertson that she believed she was experiencing the same post-
partum symptoms that had accompanied her complications fol-
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lowing the delivery of her eighth child. She alleges she asked for
a diuretic, which Robertson prescribed but the nurses failed to
administer, and further that the hospital staff failed to “evaluate,
monitor and treat” her with ordinary and reasonable care.

Casey asked Robertson to keep her in the hospital while she
was experiencing these symptoms, and Robertson said he would
authorize another day. However, a hospital nurse, Eileen Eckert,
informed Casey that her insurance company would not approve
another day. Casey was released from the hospital on October
28, 1995.

Three nights after her release, Casey’s family rushed her to
the hospital’s emergency room for high blood pressure and
severe headaches. Casey alleges that Levine also failed to appro-
priately treat her condition at that time. Then, on November 3,
1995, she was admitted to the intensive care unit of the hospital,
where she remained until November 20. A neurologist was not
consulted until November 11, according to Casey.

Casey alleges that she developed eclampsia and suffered
grand mal seizures, loss of vision, and alteration in the function
of the right side of her body as a result of her untreated
hypertension.

The hospital answered, generally denying the allegations.
Levine and Robertson answered, generally denying the allega-
tions and further alleging that the case was barred by the statute
of limitations.

Levine and Robertson moved for summary judgment on the
grounds that there was no genuine issue of material fact and that
the defendants were entitled to judgment as a matter of law. The
hospital filed a motion for summary judgment on the ground
that Casey was unable to prove a prima facie case based on the
pleadings, depositions, and other discovery to date.

During the summary judgment hearing, the court granted
leave to the hospital to amend its answer to affirmatively assert
the statute of limitations defense. Casey offered exhibit 6, which
states that she had been seen at the hospital under the direction
of Levine and Robertson at all times and that her hospitalization
under their care ended November 20, 1995. A hospital record
was attached in support of her statement showing Levine as the
admitting physician and Robertson as an attending physician.
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The district court granted summary judgment in favor of all
three defendants after finding that the continuous treatment doc-
trine did not apply and that, therefore, Casey’s petition was filed
outside of the 2-year statute of limitations for medical
malpractice.

The Court of Appeals on review concluded that there were
genuine issues of material fact as to whether Casey’s treatment
by Levine, Robertson, and the hospital continued until her sec-
ond discharge on November 20, 1995. The Court of Appeals
therefore reversed the district court’s grant of summary judg-
ment and remanded the cause for further proceedings.

ASSIGNMENTS OF ERROR

In petitioning for further review, Levine and Robertson assign
that the Court of Appeals erred in (1) failing to determine
whether Casey’s subsequent treatment was related to the
allegedly wrongful acts or omissions of both Levine and
Robertson, as required by Healy v. Langdon, 245 Neb. 1, 511
N.W.2d 498 (1994), and (2) concluding that Casey’s affidavit
stating that she was under the care of Levine and Robertson until
November 20, 1995, and the hospital record showing Levine as
the admitting physician and Robertson as the attending physi-
cian were sufficient to demonstrate that Levine and Robertson
actually treated Casey at any time after November 3, 1995.

The hospital assigns that the Court of Appeals erred in apply-
ing the continuing treatment doctrine to the hospital’s nursing
staff when Casey alleged no specific acts of negligence on the
hospital’s part after Casey’s initial discharge from the hospital.

STANDARD OF REVIEW

[1] Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. City State Bank v. Holstine, 260 Neb. 578, 618
N.W.2d 704 (2000); Baye v. Airlite Plastics Co., 260 Neb. 385,
618 N.W.2d 145 (2000).

[2] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
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whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence.
Prochaska v. Douglas Cty., 260 Neb. 642, 619 N.W.2d 437
(2000); Morrison Enters. v. Aetna Cas. & Surety Co., 260 Neb.
634, 619 N.W.2d 432 (2000).

ANALYSIS

Casey contends that the statute of limitations for her medical
malpractice claims against Levine, Robertson, and the hospital
was tolled until her second discharge from the hospital on
November 20, 1995.

The hospital has elected not to come under the provisions of
the Nebraska Hospital-Medical Liability Act, Neb. Rev. Stat.
§§ 44-2801 to 44-2855 (Reissue 1993, Cum. Supp. 1994 & Supp.
1995). The doctors alleged that Casey’s petition is barred under
either Neb. Rev. Stat. § 25-222 (Reissue 1995) or § 44-2828.
The record does not indicate whether the doctors have elected to
come under the Nebraska Hospital-Medical Liability Act. The
wording, however, of §§ 25-222 and 44-2855 is essentially the
same. Therefore, we analyze Casey’s claims against both the
doctors and the hospital under § 25-222, which provides in part:

Any action to recover damages based on alleged profes-
sional negligence or upon alleged breach of warranty in
rendering or failure to render professional services shall be
commenced within two years next after the alleged act or
omission in rendering or failure to render professional ser-
vices providing the basis for such action[.]

Consequently, Casey’s petition, filed on November 7, 1997,
more than 2 years after her initial discharge from the hospital on
October 28, 1995, was filed out of time unless the statute of lim-
itations was tolled.

[3] The Court of Appeals correctly noted that Nebraska has
adopted the continuing treatment doctrine in medical malprac-
tice actions. In fact, Nebraska has merged this doctrine with the
occurrence rule. In Healy v. Langdon, 245 Neb. 1, 5, 511
N.W.2d 498, 501 (1994), we held: “In medical malpractice
cases, the period of limitations or repose begins to run when the
treatment rendered after and relating to the allegedly wrongful
act or omission is completed.”
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The Court of Appeals determined that

on this record, it is reasonable to conclude, for statute of
limitations purposes, that a genuine issue of material fact
exists as to whether Casey was subjected to continuing
medical treatment for her previously existing complaints
by Levine, Robertson, and Methodist Hospital personnel
until her discharge from Methodist Hospital on or about
November 20, 1995.

Casey v. Levine, No. A-99-079, 2000 WL 558220 at *3 (Neb.

App. May 2, 2000) (not designated for permanent publication).

METHODIST HOSPITAL

The hospital contends that the doctrine of continuous treat-
ment should not be applied to it because there are no allegations
of negligence on the part of the nursing staff during Casey’s sec-
ond hospitalization from November 3 through 20, 1995.

[4] Hospitals are generally responsible for the acts of their
agents via vicarious liability and respondeat superior. Darrah v.
Bryan Memorial Hosp., 253 Neb. 710, 571 N.W.2d 783 (1998).

[5] The proper measure of the duty of a hospital to a patient
is the exercise of that degree of care, skill, and diligence used by
hospitals generally in the community where the hospital is
located or in similar communities. Miles v. Box Butte County,
241 Neb. 588, 489 N.W.2d 829 (1992).

In Jensen v. Archbishop Bergan Mercy Hosp., 236 Neb. 1, 459
N.W.2d 178 (1990), we held that hospital staff members lack
authority to alter or depart from an attending physician’s order
for a hospital patient and lack authority to determine what is a
proper course of medical treatment for a hospitalized patient.
We have, however, held hospitals, on occasion, liable for the
negligence of their nurses. See Critchfield v. McNamara, 248
Neb. 39, 532 N.W.2d 287 (1995) (holding as matter of law that
nurses had duty to report medically significant changes in con-
dition of patient without delay to attending physician and con-
cluding that hospital’s failure to do so created issue of fact on
causation); Miles v. Box Butte County, supra (concluding there
was issue of fact whether nurse’s negligent interpretation of
fetal heart monitor tracings had caused doctor’s failure to con-
sult with obstetrician for second opinion, thereby causing injury
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to infant). Even so, we have never applied the continuing treat-
ment doctrine to hospitals for the negligence of their nursing
staff. When this court first adopted the continuing treatment
doctrine in 1941, we stated that the purpose for the exception to
the statute of limitations was to aid both patients and physicians:
[I]t is just to the physician and surgeon that he [or she] may
not be harassed by premature litigation instituted in order
to save the right of the patient in the event there should be
substantial malpractice. The physician and surgeon must
have all reasonable time and opportunity to correct the
evils which made the observation and treatment necessary
and to correct the ordinary and usual mistakes incident to
even skilled surgery. The [continuing treatment exception]
is conducive to that mutual confidence which is highly
essential in the relation between surgeon and patient. The
treatment and employment should be considered as a
whole, and if there occurred therein malpractice, the
statute of limitations should begin to run when the treat-
ment ceased.
Williams v. Elias, 140 Neb. 656, 662-63, 1 N.W.2d 121, 124
(1941).

[6] It is apparent that allowing a physician an opportunity to
correct any malpractice and not disrupting the physician-patient
relationship are the primary considerations underlying the con-
tinuing treatment doctrine in Nebraska. Id. See, also,
McDermott v. Torre, 56 N.Y.2d 399, 408, 437 N.E.2d 1108,
1112, 452 N.Y.S.2d 351, 355 (1982) (“the most efficacious med-
ical care will be obtained when the attending physician remains
on a case from onset to cure [and] implicit in the policy is the
recognition that the doctor not only is in a position to identify
and correct his or her malpractice, but is best placed to do so”).
It is the trust relationship that may make discovery of a claim
difficult. See Miller v. United States, 458 F. Supp. 363, 366 (D.
Puerto Rico 1978) (“[t]he rationale for the [continuing treatment
doctrine] is the protection of the confidential physician-patient
relationship . . . as well as the fear that the treating physician,
‘knowing of his actionable mistake, might be able to conceal it
from his patient or continuously to lull the patient into failing to
institute suit within the ordinarily permissible time period’ ).
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Neither policy consideration, however, is applicable to this
case. In the few cases where courts have considered the applica-
tion of the continuing treatment doctrine against hospitals for
the negligence of their nursing staff, the statute of limitations
either has not been tolled or has not been tolled past the date of
the patient’s discharge from the hospital. See, e.g., Borgia v.
City of New York, 12 N.Y.2d 151, 187 N.E.2d 777, 237 N.Y.S.2d
319 (1962) (tolling statute of limitations for over 1 year against
hospital for negligence of its nurses and doctors where infant
was never released from hospital); Horton v. Carolina
Medicorp, Inc., 344 N.C. 133, 472 S.E.2d 778 (1996) (tolling
statute of limitations against hospital for nurses’ negligence
until corrective surgery was performed in case where patient
was in hospital’s continual confinement). See, also, Dunagan v.
Shalom Geriatric Center, 967 S.W.2d 285 (Mo. App. 1998)
(declining to apply continuing treatment doctrine to nursing
home facility for injuries allegedly caused by facility’s nursing
staff and noting that in Missouri, doctrine is only applicable
where single physician has provided continuing treatment, not
where entity has provided continuing care).

Some courts, however, have applied the continuing treatment
doctrine against hospitals when the alleged malpractice involved
the hospital’s physicians. See, e.g., Ganapolskaya v. V.I.P. Med.
Associates, 221 A.D.2d 59, 644 N.Y.S.2d 735 (1996) (tolling
statute of limitations where hospital’s physician negligently per-
formed abortion and patient was then transferred to another hos-
pital in order to save her life); Neureuther v. Calabrese, 195
A.D.2d 1035, 600 N.Y.S.2d 526 (1993) (applying doctrine of
continuing treatment against hospital where hospital engaged in
7 years of corrective treatments after negligent surgery which
damaged patient’s urinary tract).

In order to toll the statute of limitations against a hospital,
however, most courts require that there be an ongoing physician-
patient relationship for the continuing treatment doctrine to
apply. See, e.g., Adam v. Park Ridge Hosp., 261 A.D.2d 862, 690
N.Y.S.2d 381 (1999) (concluding patient’s subsequent physical
therapy at hospital for injuries sustained when patient fell from
hospital table after colonoscopy performed by hospital physi-
cian was renewal of treatment, not continuation of treatment,



10 261 NEBRASKA REPORTS

because patient failed to raise issue of fact whether there was
mutual expectation of additional treatment following her dis-
charge from hospital); Young v. New York City Health & Hosp.,
91 N.Y.2d 291, 296, 693 N.E.2d 196, 199, 670 N.Y.S.2d 169,
172 (1998) (explaining that generally, “continuous treatment”
requirement could not be extended past patient’s last visit con-
nected with his or her condition unless further care or monitor-
ing is explicitly anticipated by both physician and patient);
Wheeler v. Schmid Laboratories, Inc., 451 N.-W.2d 133, 138
(N.D. 1990) (declining to adopt the continuing treatment doc-
trine where, after surgery, physician had only written prescrip-
tion for patient and had not examined her because “[t]he contin-
uing treatment concept is premised upon an ongoing and
continuous relationship between patient and physician”).

Moreover, courts also require that the physician be a hospital
employee before tolling the statute of limitations under the con-
tinuing treatment doctrine. See, e.g., Meier v. Huntington Hosp.
Ass’n, 186 A.D.2d 637, 588 N.Y.S.2d 421 (1992) (concluding
that plaintiff’s subsequent admission to hospital at direction of
her attending physician did not toll statute of limitations against
hospital for negligent diagnostic services; readmission was
renewal rather than continuation of hospital-patient relation-
ship). But see, Wehrman v. U.S., 830 F.2d 1480 (8th Cir. 1987)
(applying doctrine against Veterans’ Administration hospital
where patient had been treated by several doctors from facility
for same condition and had repeatedly been advised to forgo
surgery); Henderson v. Marx, 251 A.D.2d 988, 674 N.Y.S.2d
247 (1998) (concluding continuing treatment doctrine could be
asserted against hospital for negligence of independent doctor
where plaintiff sought out care of hospital and not doctor).

Statutes of limitations exist for a reason—to afford security
against stale claims. The mischief which a statute of limitations
is intended to remedy is general inconvenience resulting from a
delay in the assertion of a legal right which it is practicable to
assert. Hullinger v. Board of Regents, 249 Neb. 868, 546 N.W.2d
779 (1996).

[7] In addition, we have stated that

“[a]ctions based upon professional negligence often turn
upon minute and precise factual distinctions,” and the pur-
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pose of § 25-222 was to ensure that such actions “would be
brought shortly after the alleged negligence occurred or
was discovered so that the professional could have a fair
chance to defend on the merits and not find his [or her]
defenses eroded by the lapse of time.”
Alegent Health Bergan Mercy Med. Ctr. v. Haworth, 260 Neb.
63, 72, 615 N.W.2d 460, 467 (2000). This policy consideration
becomes more acute when the defendant in a medical malprac-
tice case is a hospital.

Tolling the statute of limitations until the end of a patient’s
continued care presents no hardship to an individual physician’s
overseeing the patient’s treatment because the physician has
firsthand knowledge of the relevant facts during the entire
period. Under agency principles, when the physician is an
employee of the hospital and the patient remains under that
physician’s continual care past his or her discharge, that knowl-
edge may be imputed to the hosp1ta1 in some circumstances.

Patients do not, however, remain under the continued care or
observation of the hospital’s nursing staff after discharge. There
may be a significant gap between hospital stays; different nurses
may be on staff when the patient is readmitted; or, as in this
case, the patient may be readmitted to a completely different
department of the hospital.

(8] We hold that a claim for malpractlce against a hospital
based upon the negligence of its nursing staff accrues when the
patient is discharged from the hospital and that the continuing
treatment doctrine does not toll the statute of limitations for sub-
sequent admissions to the hospital authorized by the patient’s
affiliated but independent physician. Because Casey’s cause of
action accrued on October 28, 1995, her date of discharge, her
petition filed on November 7, 1997, was barred by the statute of
limitations.

LEVINE AND ROBERTSON
In their petition for further review, Levine and Robertson con-
tend that the Court of Appeals erred by failing to determine
whether Casey’s subsequent treatment from November 3
through 20, 1995, was related to the allegedly wrongful acts or
omissions of both Levine and Robertson during Casey’s initial
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stay in the hospital on October 27 and 28. They also argue that
the Court of Appeals erred in finding Casey’s evidence was suf-
ficient to demonstrate that either doctor had actually treated
Casey at any time after November 3.

[9] In a malpractice action involving professional negligence,
the burden is on the plaintiff to show: (1) the generally recog-
nized medical standard of care, (2) a deviation from that stan-
dard by the defendant, and (3) the deviation was the proximate
cause of the plaintiff’s alleged injuries. Neill v. Hemphill, 258
Neb. 949, 607 N.W.2d 500 (2000).

Levine’s affidavit stated that he, Robertson, and the hospital’s
staff had been “at all times in compliance with the generally rec-
ognized standards of care applicable in Omaha, Nebraska, or
similar communities for medical practitioners, hospitals and
other health care providers in the field of obstetrics who
attended patients under the [same or similar] circumstances.”
This evidence was sufficient to establish a prima facie showing
that Levine and Robertson met the applicable standard of care.
See Healy v. Langdon, 245 Neb. 1, 511 N.W.2d 498 (1994). The
burden then shifted to Casey to introduce competent evidence to
rebut the defendants’ evidence and show that there was a gen-
uine issue of fact. See id.

[10] Ordinarily, in a medical malpractice case, the plaintiff
must prove the physician’s negligence by expert testimony. See
Fossett v. Board of Regents, 258 Neb. 703, 707, 605 N.W.2d 465,
468 (2000), quoting Halligan v. Cotton, 193 Neb. 331, 227
N.W.2d 10 (1975) (“ ‘whether a specific manner of treatment or
exercise of skill by a physician or surgeon demonstrates a lack
of skill or knowledge or a failure to exercise reasonable care is
a matter that must usually be proved by expert testimony’ ).

Dr. John Dale Dunn, Casey’s medical expert, submitted affi-
davits establishing the generally recognized standard of care for
doctors under these conditions. He concluded that Levine and
Robertson had failed to meet those standards. After reviewing
the hospital records, Dunn’s opinion was that Robertson had
fallen below this standard by failing to arrange for further mon-
itoring of Casey and in discharging her from the hospital. He
also opined that Levine had fallen below this standard because
he was aware of Casey’s history yet failed to inform the hospi-
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tal nurses of her hypertension problem during her first hospital-
ization, failed to recognize the emergent nature of Casey’s prob-
lems during her emergency room admission on November 3,
1995, failed to pursue immediate control of her hypertension,
and failed to seek immediate consultation upon her readmission.

Dunn’s affidavit also states that the delay caused by Levine’s
and Robertson’s failure to anticipate and recognize Casey’s
uncontrolled hypertension resulted in Casey’s developing
“hypertensive encephalopathy, and a delay in proper consulta-
tion and management . . . resulted in permanent brain damage.”
Thus, for purposes of summary judgment, Dunn’s affidavit is
sufficient to create a genuine issue of material fact of Levine’s
and Robertson’s negligence.

[11] Next, we consider whether Casey has raised a genuine
issue of material fact regarding the tolling of the statute of lim-
itations. In Healy v. Langdon, supra, we stated that the 2-year
statute of limitations on medical malpractice claims begins to
run when the treatment rendered after and relating to the
allegedly wrongful act or omission is completed. Therefore, a
plaintiff seeking to extend the tolling of the 2-year statute of
limitations in a medical malpractice case must prove facts which
indicate that the physician continued to treat him or her after the
allegedly wrongful act or omission and that the treatment was
related to the alleged negligence. As discussed above, Dunn’s
affidavit establishes as an issue of material fact that the treat-
ment for Casey’s complications from November 3 through 20,
1995, was directly related to the delay in her diagnosis after the
delivery of her child.

Casey does not specifically allege that she was treated by
Levine or Robertson during her second hospitalization from
November 3 through 20, 1995. Casey, however, submitted a sec-
ond affidavit at the summary judgment hearing, in which she
stated, “I retained the services of Drs. Levine and Robertson due
to previous medical problems with my prior pregnancies. At all
times during my prenatal and postnatal treatment, I was seen at
Methodist Hospital for examination and tests and always at the
direction of Drs. Levine or Robertson . . . .” Casey goes on to
state, “My hospitalization in November, 1995, at Methodist
under the care of Drs. Levine and Robertson, ended November
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20, 1995.” The attached hospital record shows Levine as the
admitting physician and Robertson as an attending physician.

Levine and Robertson correctly note that the hospital record
also lists nine other treating physicians. However, the issue is
whether they were involved in continuing treatment of Casey as
a result of their alleged wrongful acts or omissions during her
first hospitalization. _

Viewing the evidence in the light most favorable to Casey and
giving her the benefit of all reasonable inferences deducible
from the evidence, we conclude that the Court of Appeals cor-
rectly determined that Casey’s affidavit and the attached medi-
cal record summary were sufficient to raise a genuine issue of
material fact whether the statute of limitations was tolled in her
claim against Levine and Robertson until her second discharge
from the hospital on November 20, 1995.

CONCLUSION

We conclude that the Court of Appeals erred in reversing the
district court’s grant of summary judgment in favor of the hos-
pital because Casey’s cause of action for malpractice against the
hospital accrued upon her discharge on October 28, 1995.

We also conclude that the Court of Appeals correctly reversed
the district court’s grant of summary judgment in favor of
Levine and Robertson because there were genuine issues of
material fact whether the statute of limitations was tolled against
Levine and Robertson until Casey’s second discharge from the
hospital on November 20, 1995, and remand the cause for fur-
ther proceedings.

AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.

STATE OF NEBRASKA, APPELLEE, V. LARRY G. BRACEY, APPELLANT.
621 N.W.2d 106

Filed January 12, 2001. No. §-99-1136.

1. Judgments: Jurisdiction: Appeal and Error. The determination of a jurisdictional
issue which does not involve a factual dispute is a matter of law which requires an
appellate court to reach an independent conclusion.
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2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction over
the matter before it.

3. : ___. When a county court acts upon a mandate issued by a district court sitting

as an appellate court, the district court loses jurisdiction over the cause except upon a

subsequent appeal.

4. Judgments: Jurisdiction: Time: Appeal and Error. As a necessary incident to an
appellate court’s power to determine that it lacks jurisdiction over the merits of an
appeal because the order allowing the appeal to be filed out of time was entered by a
court lacking jurisdiction to do so and was thus void, an appellate court has the power
and duty to vacate the void order and, if necessary, remand the cause with appropri-
ate directions.

Appeal from the District Court for Lancaster County: KAREN
FLOwERS, Judge, on appeal thereto from the County Court for
Lancaster County, JAMES L. FosTER, Judge. Order of District
Court vacated, appeal dismissed, and cause remanded with
directions.
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Don Stenberg, Attorney General, and Marilyri B. Hutchinson
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McCorMACK, and MILLER-LERMAN, JJ.

GERRARD, J.
FACTUAL AND PROCEDURAL BACKGROUND

Larry G. Bracey was charged in the county court with one
count of child abuse and one count of third degree assault.
Bracey waived his right to a jury trial. After a bench trial, the
county court found Bracey guilty of third degree assault, acquit-
ted him of child abuse, and sentenced Bracey to serve 30 days in
jail. Bracey filed in the county court his notice of appeal to the
district court on February 18, 1999. The county court suspended
Bracey’s sentence during the appeal process. On May 4, finding
no error on the record, the district court affirmed the judgment
and sentence of the county court. The district court’s order
stated that if no further appeal was filed within 30 days of the
order, the clerk of the district court was to issue a mandate con-
sistent with the order to the county court.
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The record shows that, for reasons unknown, neither Bracey
nor his attorney received notice of the district court’s May 4,
1999, decision affirming the county court’s judgment. Thirty
days thereafter, no further appeal having been taken, the clerk of
the district court issued a mandate to the clerk magistrate of the
county court in accordance with the May 4 order. The county
court then received the mandate, entered judgment thereon, and
ordered Bracey to begin serving the sentence imposed.

When Bracey received the order from the county court direct-
ing him to surrender himself to serve his jail sentence and his
attorney first received notice from the county court on June 22,
1999, that the district court had affirmed Bracey’s conviction,
Bracey immediately filed a motion in the district court to recall
its mandate so that he could appeal the affirmance of his con-
viction. Bracey also filed a motion in county court to defer exe-
cution of the sentence while his motion to recall the district
court’s mandate was being considered in the district court.

Upon Bracey’s motion to recall the mandate, the district court
found that the county court’s act of ordering Bracey to serve his
sentence was not a “proceeding” sufficient to deprive the district
court of jurisdiction to recall the mandate. On August 25, 1999,
the district court entered an order to recall its mandate and
allowed Bracey 30 days to file a notice of appeal in the district
court. Bracey filed his notice of appeal in the district court on
September 24 to challenge the assault conviction, and we, on
our own motion, removed this matter to our docket.

ASSIGNMENTS OF ERROR
Bracey assigns that the district court incorrectly determined
that the county court did not err in (1) admitting out of court
declarations by the victim in violation of the Nebraska rules of
evidence and (2) finding the evidence sufficient to support the
conviction.

STANDARD OF REVIEW
[1] The determination of a jurisdictional issue which does not
involve a factual dispute is a matter of law which requires an

appellate court to reach an independent conclusion. State v.
Beyer, 260 Neb. 670, 619 N.W.2d 213 (2000).
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ANALYSIS

[2] Before reaching the legal issues presented for review, it is
the duty of an appellate court to determine whether it has juris-
diction over the matter before it. Id. The question presented in
the instant case is whether the district court was divested of
jurisdiction to recall the mandate it had issued to the county
court after the county court took action upon the mandate by
ordering Bracey to serve his sentence.

[3] It is a well-established rule that, generally, once a trial
court acts upon a mandate by an appellate court, the appellate
court loses jurisdiction over the cause except upon a subsequent
appeal. See State v. Belmarez, 254 Neb. 436, 577 N.W.2d 255
(1998). The same principle applies when a district court sits as
an appellate court and issues a mandate to a county court. Thus,
when a county court acts upon a mandate issued by a district
court sitting as an appellate court, the district court loses juris-
diction over the cause except upon a subsequent appeal. See, id.;
Rehn v. Bingaman, 152 Neb. 171, 40 N.W.2d 673 (1950); State
Bank of Beaver Crossing v. Mackley, 118 Neb. 734, 226 N.W.
318 (1929).

In State Bank of Beaver Crossing v. Mackley, supra, we
addressed a situation where we had ruled on a case and issued a
mandate to the district court below. We recalled the mandate in
that case because it appeared, at the time, that the district court
had not acted upon our mandate. /d. However, it was subse-
quently discovered that the district court had taken action upon
the mandate prior to our recall of the mandate. Id. Therefore, we
stated that at the time we recalled the mandate and for some time
prior to that date,

we had lost jurisdiction of the case because of the fact that
the district court had taken action upon the mandate previ-
ously issued. . . . It is not conceivable that both [an appel-
late court] and the [trial] court could at the same time have
jurisdiction of this cause. On the filing of the mandate in
the district court, and some action being taken thereon by
it, that court acquired jurisdiction, and this court lost any
power thereafter to act in the case except upon a subse-
quent appeal.
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... [W]hen some action was taken by the district court
upon the mandate, that court acquired exclusive jurisdic-
tion of the cause and did not lose jurisdiction because of its
vacating a previous order by it entered.

Id. at 735, 226 N.W. at 318. In State Bank of Beaver Crossing v.
Mackley, supra, because we had no power to act upon the case
after the lower court had acquired jurisdiction, we vacated all
actions we had taken after the district court had acted upon our
original mandate.

In the case at bar, the district court determined that even
though the county court had ordered Bracey to begin serving his
sentence, there had been no “proceedings” per se in the county
court prior to the county court’s issuing the order for Bracey to
serve the sentence. Thus, the district court concluded that the
action taken by the county court had not deprived it of jurisdic-
tion to recall the mandate, and the district court did, in fact,
recall its mandate. Although we can appreciate why the district
court may have attempted to fashion a remedy under the cir-
cumstances, we conclude that the district court did not have
jurisdiction to recall its mandate in the instant matter.

The county court clearly took action on the district court’s
mandate when it ordered Bracey to serve his jail sentence.
Indeed, it is difficult to think of a more definitive act that a lower
court could take than the act of ordering a defendant to serve a
jail sentence. At the time the county court acted upon the district
court’s mandate, it acquired exclusive jurisdiction and divested
the district court of jurisdiction over the instant case. See id. It is
not conceivable that both the district court and the county court
could at the same time have jurisdiction of this case. See id.

[4] Therefore, the district court did not have jurisdiction to
recall its mandate from the county court as the county court
acquired jurisdiction at the time it took action on the district
court’s mandate by ordering Bracey to serve his jail sentence. As
a result, the district court’s order recalling the mandate is void.
We have held that as a necessary incident to an appellate court’s
power to determine that it lacks jurisdiction over the merits of
an appeal because the order appealed from was entered by a
court lacking subject matter jurisdiction and was thus void, an
appellate court has the power and duty to vacate the void order
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and, if appropriate, remand the cause for further proceedings.
State v. Rieger, 257 Neb. 826, 600 N.W.2d 831 (1999).
Likewise, we conclude that as a necessary incident to an appel-
late court’s power to determine that it lacks jurisdiction over the
merits of an appeal because the order allowing the appeal to be
filed out of time was entered by a court lacking jurisdiction to
do so and was thus void, an appellate court has the power and
duty to vacate the void order and, if necessary, remand the cause
with appropriate directions.

CONCLUSION
Because the district court did not have jurisdiction to recall
the mandate it had issued to the county court, we vacate the dis-
trict court’s order recalling the mandate from the county court,
dismiss the appeal, and remand the cause with directions to
carry out the district court’s original mandate. Bracey’s remedy,
if any, would be more appropriately sought in another action.
ORDER VACATED, APPEAL DISMISSED, AND
CAUSE REMANDED WITH DIRECTIONS.

GorTscH FEEDING CORP., APPELLANT,
V. STATE OF NEBRASKA ET AL., APPELLEES.
621 N.W.2d 109

Filed January 12, 2001. No. S-99-1156.

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order
rendered by a district court in a judicial review pursuant to the Administrative
Procedure Act may be reversed, vacated, or modified by an appellate court for errors
appearing on the record.

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of
a district court under the Administrative Procedure Act for errors appearing on the
record, the inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.

3. Judgments: Appeal and Error. An appellate court, in reviewing a district court
judgment for errors appearing on the record, will not substitute its factual findings for
those of the district court where competent evidence supports those findings.

4, __: ___. Whether a decision conforms to law is by definition a question of
law, in connection with which an appellate court reaches a conclusion independent of
that reached by the lower court.
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5. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in
connection with which an appellate court has an obligation to reach an independent
conclusion irrespective of the decision made by the court below.

6. Statutes. A court will construe statutes relating to the same subject matter together so
as to maintain a consistent and sensible scheme.

7. Taxation: Words and Phrases. One found to be a “successor” pursuant to Neb. Rev.
Stat. § 77-2707 (Reissue 1996) would logically be considered the kind of “transferee”
denominated “successor” under Neb. Rev. Stat. § 77-27,110 (Reissue 1996).

8. Taxation: Liability. A court’s duty is to construe the successor liability statute, Neb.
Rev. Stat. § 77-2707 (Reissue 1996), with a fair, unbiased, and reasonable interpreta-
tion, without favor to the taxpayer or the state, to the end that the legislative intent is
effectuated and the public interests to be subserved are thereby furthered.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.

David A. Domina and James F. Cann, of Domina Law, P.C.,
for appellant.

Don Stenberg, Attorney General, and L. Jay Bartel for
appellees.

HENDRY, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.

NATURE OF CASE

Gottsch Feeding Corp. (GFC) appeals the order of the district
court for Lancaster County which affirmed an order of the State
Tax Commissioner (Commissioner) sustaining deficiency
assessments for Nebraska use and withholding taxes issued by
the State of Nebraska, Department of Revenue (Department)
against GFC.

The deficiency assessment for unpaid use tax was based on
the Department’s determination that GFC was liable for such
taxes as a “successor” to RFD-TV, Inc. (RFD), pursuant to Neb.
Rev. Stat. § 77-2707 (Reissue 1996). The deficiency assessment
for unpaid withholding taxes was based on the Department’s
determination that GFC was liable for such taxes as a “trans-
feree” of RFD, pursuant to Neb. Rev. Stat. § 77-27,110 (Reissue
1996). The Commissioner agreed with the Department’s rulings.
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In affirming the order of the Commissioner on appeal, the dis-
trict court found that RFD sold its stock of goods to GFC, that
GFC acquired the RFD business, and that GFC did not conduct
itself merely as a stockholder and concluded that GFC was the
“successor” and “transferee” of RFD under §§ 77-2707 and
77-27,110.

GFC argues on appeal that because it purchased stock of RFD,
it became a mere shareholder of RFD but did not become either
a “successor” or a “transferee” of RFD and was, therefore, not
liable for RFD’s unpaid use and withholding taxes. Based on the
facts of this case, we affirm the order of the district court.

PROCEDURAL HISTORY AND STATEMENT OF FACTS

This case has previously been before us. In our memorandum
opinion, Gottsch Feeding Corp. v. Department of Revenue, 254
Neb. xvii (case No. S-97-205, Apr. 29, 1998), we dismissed the
appeal for lack of jurisdiction because the summary judgment
entered by the Commissioner from which the appeal was taken
was entered without authority. Because the Commissioner’s
order was a nullity, the district court and this court lacked juris-
diction to review the Commissioner’s order. Id.

Following our memorandum opinion and order in case No.
$-97-205, an administrative hearing was held on September 17,
1998, after which hearing the Commissioner issued an order
dated December 15, 1998. The Commissioner determined that
GFC was liable for the deficiency assessments as a “successor”
and a “transferee” of RFD within the scope of §§ 77-2707 and
77-27,110, respectively. The Commissioner further determined,
however, that pursuant to § 77-2702(2), GFC’s liability for
RFD’s unpaid use and withholding tax was limited to the pur-
chase price GFC paid for RFD stock. The Commissioner there-
fore ordered that the combined tax liability of GFC be reduced
t0 $56,611.96 plus a 10-percent penalty and interest at the statu-
tory rate from December 29, 1989.

GFC appealed the Commissioner’s order to the district court
for Lancaster County pursuant to Neb. Rev. Stat. § 84-917
(Reissue 1999) of the Administrative Procedure Act. The district
court reviewed the case pursuant to its standard of review, which
is de novo on the record. See § 84-917(5)(a). The district court



22 261 NEBRASKA REPORTS

determined that the facts were generally not in dispute and
adopted the facts as set forth in the Commissioner’s December
15, 1998, order as well as determining additional facts. The facts
set forth in the Commissioner’s order as adopted by the district
court were as follows:

[RFD], a Nebraska corporation, with its executive
offices located in Omaha, Nebraska, was incorporated on,
or about January 13, 1988. RFD’s primary business was
the operation of a 24-hour, seven-day-a-week television
network, which broadcasted to approximately 380,000
homes in the United States and Canada, via satellite. The
focus of RFD’s programming was information of special
interest to rural area [sic], such as commodities, weather,
and educational programs directed at the farming and
ranching communities. The principal officers of RFD were
Patrick G. Gottsch, who served as Chairmen [sic] of the
Board and Chief Executive Officer; Edward L. Zachary,
who served as President; and Terese Spalding (sister of
Patrick Gottsch), who served as Secretary and Treasurer of
the corporation.

RFD’s business did not prove financially viable. On July
25, 1989, Patrick Gottsch and Edward Zachary, directors of
RFD, adopted a resolution authorizing the officers of the
corporation to file a Petition for Relief under Chapter 11 of
the United States Bankruptcy Code in the United States
Bankruptcy Court for the District of Nebraska. Also autho-
rized by the directors was the execution of a “Post-Petition
Loan and Security Agreement” between RFD and Livestock
Marketing Association of Kansas City, Missouri . . . .

On or about July 27, 1989, RFD filed for reorganization
under Chapter 11 of the Bankruptcy Code . . . . Also, on, or
about July 27, 1989, RFD filed a motion in the Bankruptcy
Court, requesting the incurrence of secured and superpri-
ority indebtedness, pursuant to Section 346(c) of the
Bankruptcy Code (11 USCS § 3624(c)) [sic], in order to
continue to operate its business . . . . Included in the motion
was the agreement between RFD and Livestock Marketing
Association securing post-petition loans, and other finan-
cial accommodations . . . .
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On August 14, 1989, a special meeting of RFD’s share-
holders met to, among other things, approve or disapprove
an offer by Livestock Marketing Association to acquire, by
warrant, an eighty percent (80%) ownership interest in
RFD. This offer included [a] financial and capital contri-
bution of $500,000.00. Prior to a vote of the RFD share-
holders on the Livestock Marketing Association’s pro-
posal, Robert Gottsch, on behalf of [GFC], was allowed to
present an alternative offer, whereby GFC would acquire
eighty percent (80%) interest in the shares of RFD. GFC’s
proposal was identical in most respects to the proposal pre-
sented by the Livestock Marketing Association, except for
the following changes:

1. [GFC] was to be substituted for Livestock Marketing
Association;

2. [GFC] would advance $700,000.00 to RFD by
November 1, 1989;

3. That in the twelve-month period following November
1, 1989, [GFC] would advance, at its discretion, up to
$1,500,000.00 to RFD; and

4. [GFC] would be granted, at $0.01 per share, shares
sufficient in number, as of September 8, 1989, to allow
[GFC] to acquire an eighty percent (80%) interest in RFD.

It was unanimously adopted by RFD’s shareholders to
accept GFC’s proposal . . . and an “Agreement of
Understanding” was executed between RFD and GFC . . . .
It was on August 14, 1989 that, “Gottsch took over total
and daily management and operation of RFD[.]” . . .

[GFC] is a South Dakota corporation, domesticated in
Nebraska, with business locations in Elkhorn, Nebraska
and South Dakota. The corporation’s principal business is
the feeding of livestock and all activities associated there-
with. Robert Gottsch is the President of the corporation;
Robert L. Gottsch, Jr., is Vice-President; and Brett A.
Gottsch is Secretary/Treasurer . . . .

On August 17, 1989, Livestock Marketing Association
unconditionally transferred to GFC, in consideration of
$186,673.99, all rights, title, and interest in any, and all
agreements executed in favor of RFD . . . . On August 24,
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1989, RFD filed a motion in Bankruptcy Court seeking
approval of the assigned and modified agreement in favor
of GFC . ...

On September 6, 1989, the Bankruptcy Court entered an
order approving the assigned and modified agreement in
favor of GFC, and also approved RFD’s incurrence of
secured superpriority indebtedness. . . . Accordingly, a
common stock purchase warrant was executed, on
September 8, 1989, between Edward Zachary, as President
of RFD, and Robert Gottsch, as President of GFC, where-
upon exercise of the warrant GFC would acquire 5,661,096
shares of RFD common stock at $0.01 par value per share.
This acquisition would represent eighty percent (80%) of
RFD’s common shares then issued and outstanding . . . .

On September 8, 1989, the RFD Shareholders met and
adopted several resolutions . . . :

1. The number of shares of the corporation (RFD) to be
owned by [GFC] would be in a number equal to four times
the number of shares issued and outstanding as of
September 8, 1989;

2. The authorized shares of RFD stock authorized to be
issued would be increased from 5,00[0],000 to 7,500,000
shares;

3. The resignations of Patrick Gottsch, Edward Zachary,
and Sam Curley as Chairmen [sic] of the Board and Chief
Executive Officer, and President and Chief Operating
Officer, and Vice President, respectively, were accepted;

4. The number of authorized directors of RFD were [sic]
reduced from ten to not less than one and no more than
three directors;

5. Mr. Robert Gottsch and Mr. Brett Gottsch were unan-
imously elected new directors of RFD; and

6. The filing of the Voluntary Chapter 11 bankruptcy
action was ratified.

Later in the moming of September 8, 1989, the two
newly elected directors of RFD, Robert and Brett Gottsch,
met in a special meeting of the Board of Directors . . . .
Robert Gottsch was elected Chairman of the board, Chief
Executive officer, and President of RFD. Brett Gottsch was
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elected Vice-President. Terese Spalding was elected
Secretary, and David Weiler was elected Treasurer of RFD.
David Weiler was also the controller of GFC . . . . On
September 20, 1989, David Weiler was also elected
Secretary of RFD, due to the resignation of Terese
Spalding . . ..

On or about September 25, 1989, RFD filed a motion in
Bankruptcy Court requesting authorization to exercise the
common stock purchase warrant . . . . Included among the
attached exhibits to the motion was an exercise of warrant
statement prepared for the signature of Robert G. Gottsch,
and dated December 29, 1989 .. ..

On November 10, 1989, to secure compliance with 47
USCS 310(d), an application was filed by RFD with the
Federal Communications Commission (hereinafter
“FCC”) for their [sic] consent to transfer control of RFD’s
common carrier radio station construction permit or
license to GFC . . . . It was represented to the FCC that
control of RFD would be transferred to GFC by means of
the exercise of the common stock purchase warrant. In
describing how the control of RFD was to be transferred to
GFC, the application stated:

“RFD TV, Inc. has entered into a Common Stock
Purchase Warrant (copy attached) with the Transferee,
[GFC]. Upon FCC approval of the transfer of the earth sta-
tion license requested herein, and satisfaction of other con-
ditions, Transferee may exercise its warrant and acquire
5,661,096 shares of common stock of RFD TV, Inc., repre-
senting 80% of the common shares then issued and out-
standing. [Citation to record omitted.]”

The application for consent to transfer control was
granted by the FCC on February 9, 1990, whereupon the
parties had 60 days to consummate the transaction. On
April 10, 1990, an extension of time was requested in order
to consummate the transaction, which extension was
granted by the FCC on June 28, 1990, until August 10,
1990 . . . . Mr. Griffin received no further information, nor
had any knowledge that the common stock purchase war-
rant had been exercised by GFC . . . .
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On December 27, 1989, Judge Mahoney [U.S.
Bankruptcy Court for the District of Nebraska], by means
of a Journal Entry, authorized GFC to exercise the com-
mon stock purchase warrant . . .. On December 29, 1989,
Mr. Robert Gottsch wrote, on a GFC check, a check
(#5738) in the amount of $56,611.96 to the order of RFD.
The notation on the deposit slip of RFD stated “stock pur-
chase.” The check was deposited in RFD’s bank account
on, or about January 3, 1990 . . . . There is no direct evi-
dence in the record that the stock certificates were actually
issued by RFD to GFC, or that the warrant was transferred
on the books of RFD. However, it was represented to the
Bankruptcy Court in RFD’s operating report that such
stock transfer indeed occurred . . . .

RFD was required to submit regular reports to the
bankruptcy court. One such report includes a comparative
balance sheet for the months of January and February of
1990. . . . The Comparative Balance Sheet shows an entry
in shareholders equity, common stock for January 1990 of
$70,637. The shareholders equity, common stock entry for
February 1990 is $14,025. . . . The difference between the
common stock entries is $56,612. On the source and Use
of Cash report, a decrease in common stock is listed for
February 1990 as $56,612. . . . This may show a return of
the consideration paid for the purchase of stock. However,
RFD’s bank records for the corresponding time period do
not show a withdrawal of $56,612 to support the account-
ing entries showing a return of the purchase price of the
common stock. . . . The bank records do show the deposit
of $56,611.96 in early January, 1990. . ..

In August of 1990, [GFC] filed an Objection to
Disclosure Statement with the Bankruptcy Court. In this
pleading, [GFC] represents itself as, “the Super-Priority
Debtor in this action and/or the majority shareholder in the
corporation of RFD-TV, Inc.” . ..

At some point in time after determining that RFD could
no longer operate, Robert Gottsch attempted to sell some
of the property of RFD in order to pay off creditors. Much
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of the property was not sellable [sic] and was given to
Channel 12 in Lincoln. . . .

On April 23, 1990, Robert Gottsch informed all current
employees that, because RFD remained unprofitable, its
last day of broadcasting would be April 27, 1990 . . ..

On January 24, 1991, the Nebraska Department of
Revenue issued a deficiency determination to GFC for the
unpaid sales/use tax liability of RFD in the amount of
$21,766.88 as a “successor-in-interest,” pursuant to Neb.
Rev. Stat. § 77-2707 (Reissue 1996). GFC timely protested
this assessment on January 30, 1991. By letter dated March
14, 1991, the Department set aside the previously issued
assessment. However, on March 10, 1993, the Department
“after reviewing additional documentation” reissued the
deficiency assessment to GFC for the unpaid use tax lia-
bilities of RFD in the total amount of $174,195.30. Also,
on March 10, 1993, the Department issued another assess-
ment to GFC for the unpaid withholding liabilities of RFD
in the amount of $9,415.30. GFC timely protested the
Department’s withholding assessment on June 2, 1993,

(Citations to record omitted.)

Upon review, the district court concluded that GFC was
RFD’s “successor” under § 77-2707 and its “transferee” under
§ 77-27,110 and was therefore liable for the use and withhold-
ing taxes due from RFD. The district court’s conclusion was
based in part on its findings that “GFC acquired the business of
RFD,” which we understand to mean that RFD sold out its busi-
ness to GFC, that “RFD became a part of GFC and was operated
by GFC,” that RFD sold its “stock of goods” to GFC, that GFC
ran RFD’s business, and that although GFC had purchased 80
percent of RFD’s common stock on December 27, 1989, “GFC
clearly did not conduct itself merely as a stockholder” of RFD.
The district court’s specific factual findings are detailed in the
“Analysis” section below. The district court affirmed the
Commissioner’s December 15, 1998, order. GFC appeals.

ASSIGNMENTS OF ERROR
GFC asserts that the district court erred in (1) determining
that GFC was RFD’s “successor” pursuant to § 77-2707; (2)



28 261 NEBRASKA REPORTS

determining that GFC was RFD’s “transferee” pursuant to
§ 77-27,110; (3) determining that RFD sold out its business and
its stock of goods to GFC; and (4) determining that GFC was
liable for unpaid use and withholding taxes of RFD. Neither
party addresses or challenges the limits of liability under either
§ 77-2707 or § 77-27,110, in regard to which the Commissioner
held that GFC’s total liability was limited to the amount it paid
to purchase RFD’s stock. Accordingly, we do not address this
issue.
STANDARDS OF REVIEW

[1-3] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Big John’s Billiards v. Balka,
260 Neb. 702, 619 N.W.2d 444 (2000). When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable. Id.
An appellate court, in reviewing a district court judgment for
errors appearing on the record, will not substitute its factual
findings for those of the district court where competent evidence
supports those findings. Id.

[4,5] Whether a decision conforms to law is by definition a
question of law, in connection with which an appellate court
reaches a conclusion independent of that reached by the lower
court. Id. Statutory interpretation presents a question of law, in
connection with which an appellate court has an obligation to
reach an independent conclusion irrespective of the decision
made by the court below. Id.

ANALYSIS
The Department assessed liability against GFC for the unpaid
use taxes of RFD based on § 77-2707, which provides:

(1) If any person liable for any sales or use tax under the
provisions of the Nebraska Revenue Act of 1967 sells out
his business or stock of goods or quits the business, his
successor or assign shall withhold sufficient of the pur-
chase price to cover such amount until the former owner
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produces a receipt from the Tax Commissioner showing
that it has been paid or a certificate stating that no amount
is due.

(2) If the purchaser of a business or stock of goods fails
to withhold a portion of the purchase price as required, he
shall become personally liable for the payment of the
amount required to be withheld by him to the extent of the
purchase price, valued in money. Within sixty days after
receiving a written request from the purchaser for a certifi-
cate, or within sixty days from the date the former owner’s
records are made available for audit, whichever period
expires later, the Tax Commissioner shall either issue the
certificate or mail notice to the purchaser at his address as
it appears on the records of the Tax Commissioner of the
amount that must be paid as a condition of issuing the cer-
tificate. Failure of the Tax Commissioner to mail the notice
shall release the purchaser from any further obligation to
withhold a portion of the purchase price as provided in this
subsection. The time within which the obligation of the
successor may be enforced shall start to run at the time the
former owner sells out his business or stock of goods or at
the time that the determination against the former owner
becomes final, whichever event occurs later.

The Department assessed liability against GEC for the unpaid
withholding taxes of RFD based on § 77-27,110(1), which
provides:

The liability, at law or in equity, of a transferee of property
of a taxpayer for any income tax, addition to such tax,
penalty or interest due the Tax Commissioner under the
provisions of the Nebraska Revenue Act of 1967, shall be
assessed, paid and collected in the same manner and sub-
ject to the same provisions and limitations as in the case of
the tax to which the liability relates. Transferee shall
include donee, heir, legatee, devisee, distributee, succes-
sor, and assignee. .

[6,7] The liability for sales and use taxes addressed in
§ 77-2707 applies to “successors” or “assigns.” See
§ 77-2707(1). We note that the broad category of “transferee” in
the successor income tax statute, § 77-27,110, includes, inter
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alia, “successors” and “assignees.” Both § 77-2707, pertaining
to sales and use tax, and § 77-27,110, pertaining to income tax,
were enacted as part of the Nebraska Revenue Act of 1967. A
court will construe statutes relating to the same subject matter
together so as to maintain a consistent and sensible scheme. In
re Estate of Myers, 256 Neb. 817, 594 N.W.2d 563 (1999).
Reading §§ 77-2707 and 77-27,110 together, we conclude that
one found to be a “successor” pursuant to § 77-2707 would log-
ically be considered the kind of “transferee” denominated “suc-
cessor” under § 77-27,110. Accordingly, we may look to the
sales and use concepts applicable to a successor under
§ 77-2707 and comparable statutes elsewhere to determine lia-
bility under both §§ 77-2707 and 77-27,110.

We have not previously had occasion to construe § 77-2707.
However, other state courts have interpreted similar state
statutes which impose liability for sales and use tax on succes-
sors. Some states construe successor tax liability statutes
broadly while others construe such statutes strictly.

Those courts which have construed successor tax liability
statutes broadly do so in order to achieve the purpose of secur-
ing the collection of tax due the state by imposing liability on a
successor. See Bates v. Director of Revenue, 691 S.W.2d 273
(Mo. 1985) (purpose of successor liability statutes is to secure
collection of taxes by imposing derivative liability on purchasers
of business who are generally in better financial position to col-
lect or pay tax); Bank of Commerce v. Woods, 585 S.W.2d 577
(Tenn. 1979) (clear intention of successor liability statutes is to
provide that tax debt follows business, its assets or any portion
of them and such statutes are broadly construed in order not to
jeopardize interest of public in ensuring collectability of taxes);
Tri-Financial Corp. v. Dept. of Rev., 6 Wash. App. 637, 495 P.2d
690 (1972) (successor provisions intended to ensure collectabil-
ity of taxes remaining unpaid by taxpayer who quits, sells out,
exchanges, or otherwise disposes of business or stock of goods);
Annot., 65 A.L.R.3d 1181 (1975). See, also, Revenue Cabinet v.
Triple R Food A Rama, 890 S.W.2d 638, 640 (Ky. App. 1994)
(citing Bates and Woods and stating interpretation of Kentucky
law is consistent with that in Missouri and Tennessee and is
demanded by “public interest in collecting taxes™).






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































