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No. A-03-1327: Estate of Holloway v. Leeper. Reversed, 
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Inbody, Chief Judge, and Carlson and Moore, Judges.  
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Inc. Reversed. Inbody, Chief Judge, and Sievers and Cassel, 
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and remanded with directions. Inbody, Chief Judge, and Sievers 
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part sentence vacated and remanded for resentencing. Moore, 
Carlson, and Cassel, Judges.  

Nos. A-04-046, A-04-626: State v. Nastase. Affirmed.  
Moore, Irwin, and Cassel, Judges.
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No. A-04-048: State v. Siebrass. Affirmed. Inbody, Moore, 
and Cassel, Judges.  

No. A-04-065: State on behalf of Saltzman v. Schildt.  
Affirmed as modified. Carlson, Judge, and Inbody, Chief Judge, 
and Moore, Judge.  

No. A-04-080: Roth v. Roth. Affirmed. Inbody, Chief Judge, 
and Sievers and Cassel, Judges.  

No. A-04-083: State v. White. Reversed and remanded for 
further proceedings. Irwin, Judge, and Inbody, Chief Judge, and 
Sievers, Judge.  

No. A-04-097: Snyder v. Auto America Fleet & Lease 
Outfit. Affirmed in part, and reversed in part. Inbody, Chief 
Judge, and Sievers and Cassel, Judges.  

No. A-04-129: State v. Ravenell. Reversed and remanded for 
further proceedings. Moore, Irwin, and Cassel, Judges.  

No. A-04-130: Fisher v. Fisher. Affirmed. Sievers, Judge, 
and Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-143: State v. Cutler. Affirmed. Inbody, Chief 
Judge, and Irwin and Carlson, Judges.  

No. A-04-172: In re Interest of Virginia L. et al. Affirmed.  
Sievers, Moore, and Cassel, Judges.  

No. A-04-173: In re Interest of Christopher C. Affirmed.  
Sievers, Judge, and Inbody, Chief Judge, and Carlson, Judge.  

Nos. A-04-179 through A-04-182: In re Interest of Tyrell F.  
et al. Affirmed. Moore, Sievers, and Cassel, Judges.  

No. A-04-186: Hatch v. Hatch. Affirmed. Cassel, Sievers, 
and Moore, Judges.  

No. A-04-210: Bryant v. Drivers Mgt., Inc. Affirmed.  
Inbody, Chief Judge, and Sievers and Carlson, Judges.  

No. A-04-236: Kreider v. Chief Indus. Affirmed. Carlson, 
Judge, and Inbody, Chief Judge, and Sievers, Judge.  

No. A-04-238: In re Interest of Michelle N. Affirmed.  
Sievers, Moore, and Cassel, Judges.  

No. A-04-241: State v. Molina. Affirmed. Moore, Judge, and 
Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-247: In re Interest of Amanda H. Appeal dis
missed. Cassel, Sievers, and Moore, Judges.  

No. A-04-254: State v. Davie. Affirmed. Sievers, Moore, and 
Cassel, Judges.
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No. A-04-268: Maurer v. Maurer. Affirmed. Carlson, 
Judge, and Inbody, Chief Judge, and Irwin, Judge.  

No. A-04-269: In re Interest of Alecia G. et al. Affirmed.  
Carlson, Judge, and Inbody, Chief Judge, and Irwin, Judge.  

No. A-04-277: Biberos v. George Risk Indus. Affirmed.  
Cassel, Sievers, and Moore, Judges.  

No. A-04-288: Miigerl v. Miigerl. Affirmed as modified.  
Inbody, Chief Judge, and Carlson and Moore, Judges.  

Nos. A-04-289, A-04-290: In re Interest of Zacharey S. & 
Destiney S. Reversed and remanded for further proceedings.  
Moore, Irwin, and Cassel, Judges.  

No. A-04-302: In re Interest of Kassie P. et al. Affirmed.  
Cassel, Sievers, and Moore, Judges.  

No. A-04-321: Shafer v. Sunset Motors. Affirmed. Inbody, 
Chief Judge, and Irwin and Carlson, Judges.  

No. A-04-330: Glanz v. Bryan LGH East Mem. Hosp.  
Affirmed. Carlson, Inbody, and Moore, Judges.  

No. A-04-342: State v. Louis. Sentences vacated, and cause 
remanded for resentencing with directions. Inbody, Chief 
Judge, and Irwin and Sievers, Judges.  

No. A-04-347: State v. Ziegenbein. Affirmed. Cassel and 
Moore, Judges. Inbody, Chief Judge, participating on briefs.  

No. A-04-362: State v. Cabrera. Affirmed. Sievers, Irwin, 
and Cassel, Judges.  

No. A-04-374: In re Interest of Jasmine S. & Mercedes S.  
Affirmed. Carlson, Judge, and Inbody, Chief Judge, and Irwin, 
Judge.  

No. A-04-388: Hill v. Hill. Affirmed. Sievers, Judge, and 
Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-407: Anderson v. Anderson. Affirmed. Moore, 
Sievers, and Cassel, Judges.  

No. A-04-410: Williams v. Williams. Affirmed. Inbody, 
Chief Judge, and Carlson, Judge. Sievers, Judge, participating 
on briefs.  

No. A-04-413: Littlejohn v. Bluett. Affirmed. Inbody, Chief 
Judge, and Irwin and Moore, Judges.  

Nos. A-04-416, A-04-417: State v. Harris. Affirmed.  
Carlson, Judge, and Inbody, Chief Judge, and Sievers, Judge.
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No. A-04-418: State v. Holt. Affirmed. Sievers, Moore, and 
Cassel, Judges.  

No. A-04-419: In re Interest of Mar P. et al. Affirmed.  
Inbody, Chief Judge, and Carlson, Judge. Cassel, Judge, partic
ipating on briefs.  

No. A-04-449: Robertson v. Rose. Reversed and remanded 
for a new trial. Inbody, Chief Judge, and Carlson and Moore, 
Judges.  

No. A-04-451: State v. Casas. Affirmed. Sievers, Judge, and 
Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-469: Velvick v. State. Affirmed. Sievers, Irwin, 
and Cassel, Judges.  

No. A-04-479: Davis v. Davis. Affirmed. Sievers, Moore, and 
Cassel, Judges.  

No. A-04-482: Nebraska Beef v. Universal Surety Co.  
Affirmed. Sievers, Irwin, and Cassel, Judges.  

No. A-04-500: Cole v. Cole. Affirmed in part as modified, 
and in part vacated. Inbody, Chief Judge, and Carlson, Judge.  
Sievers, Judge, participating on briefs.  

No. A-04-535: State v. Chermak. Affirmed as modified.  
Irwin, Judge, and Inbody, Chief Judge, and Carlson, Judge.  

Nos. A-04-550, A-04-1070: In re Interest of Chelsie B. & 
Michael B. Affirmed. Inbody, Chief Judge, and Sievers and 
Cassel, Judges.  

No. A-04-552: In re Interest of Andre V. Affirmed. Cassel, 
Sievers, and Moore, Judges.  

No. A-04-557: State v. Goodrum. Affirmed. Sievers, Judge, 
and Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-558: In re Interest of Carly H. Affirmed. Sievers, 
Moore, and Cassel, Judges.  

No. A-04-586: In re Interest of Emily H. et al. Affirmed.  
Moore, Sievers, and Cassel, Judges.  

No. A-04-613: In re Interest of Gabriel W. Reversed.  
Cassel, Carlson, and Moore, Judges.  

No. A-04-623: State v. Lawrence. Affirmed. Moore, Sievers, 
and Cassel, Judges.  

No. A-04-638: In re Interest of Ian R. Affirmed. Carlson, 
Moore, and Cassel, Judges.



CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-04-643: Derr v. Derr. Affirmed as modified. Moore, 
Sievers, and Cassel, Judges.  

No. A-04-653: In re Guardianship & Conservatorship of 
April E. Affirmed. Sievers, Moore, and Cassel, Judges.  

Nos. A-04-656, A-04-657: State v. Hayden. Affirmed.  
Cassel, Carlson, and Moore, Judges.  

No. A-04-681: Burns v. Burns. Affirmed as modified.  
Inbody, Chief Judge, and Irwin and Sievers, Judges.  

No. A-04-705: In re Interest of Ivan R. et al. Affirmed.  
Irwin, Carlson, and Moore, Judges.  

No. A-04-711: State v. Ivey. Affirmed. Sievers, Judge, and 
Inbody, Chief Judge, and Irwin, Judge.  

No. A-04-749: In re Interest of Iyanah M. Affirmed.  
Moore, Carlson, and Cassel, Judges.  

No. A-04-755: In re Interest of Kenneth S. & Leroy S.  
Affirmed. Inbody, Chief Judge, and Irwin and Sievers, Judges.  

No. A-04-778: State v. Briggs. Affirmed. Cassel, Carlson, 
and Moore, Judges.  

No. A-04-781: In re Interest of Levi M. Affirmed as modi
fied. Moore, Carlson, and Cassel, Judges.  

No. A-04-833: Matson v. Matson. Affirmed. Sievers, Judge, 
and Inbody, Chief Judge, and Cassel, Judge.  

No. A-04-847: In re Interest of Gerald C. Affirmed.  
Sievers, Judge, and Inbody, Chief Judge, and Irwin, Judge.  

No. A-04-859: In re Interest of Willie P. Affirmed. Cassel, 
Judge, and Inbody, Chief Judge, and Sievers, Judge.  

No. A-04-889: State v. Plambeck. Affirmed. Cassel, Irwin, 
and Sievers, Judges.  

No. A-04-901: Casteel v. Casteel. Affirmed. Sievers and 
Cassel, Judges. Carlson, Judge, participating on briefs.  

No. A-04-911: Pawlak v. Drivers Mgmt., Inc. Affirmed.  
Cassel, Carlson, and Moore, Judges.  

No. A-04-926: State v. Dallman. Affirmed. Irwin, Carlson, 
and Moore, Judges.  

No. A-04-935: In re Interest of Jacquelin B. Appeal dis
missed. Moore, Judge, and Inbody, Chief Judge, and Carlson, 
Judge.  

No. A-04-938: Knowles v. Midland Motors. Affirmed.  
Cassel, Judge, and Inbody, Chief Judge, and Sievers, Judge.
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No. A-04-950: State v. Onouye. Affirmed. Inbody, Chief 
Judge, and Sievers and Cassel, Judges.  

No. A-04-951: Hiskett v. Hiskett. Affirmed. Cassel, Judge, 
and Inbody, Chief Judge, and Sievers, Judge.  

No. A-04-955: Reid v. Girouard. Vacated and dismissed.  
Moore, Judge, and Inbody, Chief Judge, and Carlson, Judge.  

No. A-04-957: State v. Slavicek. Affirmed. Carlson, Judge, 
and Inbody, Chief Judge, and Moore, Judge.  

No. A-04-962: State v. Gordon. Affirmed. Inbody, Chief 
Judge.  

No. A-04-997: State v. Ault. Exception overruled. Inbody, 
Chief Judge, and Carlson and Moore, Judges.  

No. A-04-1008: State v. Lucas. Affirmed. Moore, Carlson, 
and Cassel, Judges.  

No. A-04-1024: State v. Turpen. Reversed, sentence 
vacated, and cause remanded for resentencing. Inbody, Chief 
Judge, and Sievers and Cassel, Judges.  

No. A-04-1029: State v. Prochaska. Reversed and remanded 
for a new trial. Sievers, Irwin, and Cassel, Judges.  

No. A-04-1074: State v. Kelly. Affirmed. Sievers, Judge, and 
Inbody, Chief Judge, and Cassel, Judge.  

No. A-04-1090: In re Interest of J.R. Affirmed. Sievers, 
Irwin, and Cassel, Judges.  

No. A-04-1101: In re Interest of Marisol F. Affirmed.  
Moore, Irwin, and Carlson, Judges.  

No. A-04-1127: State v. Llanes. Affirmed. Carlson, Judge, 
and Inbody, Chief Judge, and Moore, Judge.  

No. A-04-1130: In re Interest of Robert M. & Michael M.  
Affirmed. Cassel and Irwin, Judges. Inbody, Chief Judge, par
ticipating on briefs.  

No. A-04-1131: Farmers Irrigation Dist. on behalf of 
Employees v. Moore. Affirmed. Inbody, Chief Judge, and 
Carlson and Moore, Judges.  

No. A-04-1148: State on behalf of Durnal v. Johnson.  
Affirmed. Inbody, Chief Judge, and Carlson and Moore, Judges.  

No. A-04-1149: Haxton v. Cost Cutters Family Hair Care.  
Affirmed. Cassel, Irwin, and Sievers, Judges.  

No. A-04-1153: State v. Leas. Affirmed. Inbody, Chief 
Judge, and Carlson and Moore, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-04-1183: State v. Stevens. Affirmed. Sievers, Irwin, 
and Cassel, Judges.  

No. A-04-1204: Stanley v. Stanley. Affirmed. Sievers, Irwin, 
and Cassel, Judges.  

No. A-04-1293: State v. Thompson. Affirmed. Cassel, Irwin, 
and Sievers, Judges.  

No. A-04-1321: In re Interest of Giovanni Z.B.R.  
Affirmed. Cassel, Irwin, and Sievers, Judges.  

No. A-04-1322: Adams v. Don Hagan & Son's. Affirmed.  
Sievers, Irwin, and Cassel, Judges.  

Nos. A-04-1328, A-04-1329: State v. Spence. Sentence in 
No. A-04-1328 affirmed. Sentence in No. A-04-1329 affirmed 
as modified. Moore, Judge, and Inbody, Chief Judge, and 
Carlson, Judge.  

No. A-04-1337: Dworak v. Dworak. Affirmed. Sievers, 
Moore, and Cassel, Judges.  

No. A-04-1433: State v. Delgado. Affirmed in part, and in 
part reversed and remanded with directions. Cassel, Irwin, and 
Sievers, Judges.  

No. A-04-1438: In re Interest of Keisha B. et al. Affirmed.  
Cassel, Irwin, and Sievers, Judges.  

No. A-04-1465: Roe v. Good Samaritan Health Systems.  
Affirmed. Inbody, Chief Judge, and Carlson and Moore, Judges.  

No. A-04-1467: State v. Biggs. Affirmed in part, and in part 
vacated. Inbody, Chief Judge, and Carlson and Moore, Judges.  

No. A-05-176: State v. Tvrdy. Sentence vacated in part, and 
cause remanded with directions. Inbody, Chief Judge, and Irwin 
and Moore, Judges.  

No. A-05-261: In re Interest of Luv-E G. Affirmed. Sievers, 
Irwin, and Cassel, Judges.  

No. A-05-426: In re Interest of Brenda F. Affirmed.  
Inbody, Chief Judge, and Irwin and Moore, Judges.
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LIST OF CASES DISPOSED OF 
WITHOUT OPINION 

No. A-02-228: Irwin v. Overland. Appeal dismissed at cost 
of appellant.  

No. A-03-649: Mid-America Ag Network v. Mitchell 
Broadcasting Fremont. Stipulation allowed; appeal dismissed 
with prejudice; each party to pay own costs and attorney fees.  

No. A-03-910: Rohde v. Knoepfel. Motion of appellant for 
rehearing considered and sustained. Appeal reinstated. See, Neb.  
Rev. Stat. § 25-1329 (Cum. Supp. 2002); Vesely v. National 
Travelers Life Co., 12 Neb. App. 622, 682 N.W.2d 713 (2004).  

No. A-03-1014: State v. Bringus. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-03-1021: Russell v. Office of Risk Management.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-03-1030: State v. Frenchman. Summarily affirmed.  
See rule 7A(1)(c) and (d).  

No. A-03-1185: State v. Pickard. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Cook, 266 Neb. 465, 667 N.W.2d 201 (2003); 
State v. Leibhart, 266 Neb. 133, 662 N.W.2d 618 (2003); State v.  
Spurgin, 261 Neb. 427, 623 N.W.2d 644 (2001); State v. Irish, 
223 Neb. 814, 394 N.W.2d 879 (1986).  

No. A-03-1244: Meehan v. Meehan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-03-1276: Lambert v. Lambert. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice at 
cost of appellant.  

No. A-03-1383: Gloodt v. Kuehl. Affirmed. See, rule 7A(1); 
Miller v. Brunswick, 253 Neb. 141, 571 N.W.2d 245 (1997); 
Burgess v. Miller, 9 Neb. App. 854, 621 N.W.2d 828 (2001).
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CASES DISPOSED OF WITHOUT OPINION

No. A-03-1470: General Motors Corp. v. Stan Olsen 
Pontiac. Motion of appellee for summary dismissal sustained; 
appeal dismissed as moot. See rule 7B(l).  

No. A-04-058: Kuen, Inc. v. Nebraska Liquor Control 
Comm. Stipulation allowed; appeal dismissed; each party to pay 
own costs.  

No. A-04-092: ABC Supply Co. v. Reynolds. Summarily 
affirmed. See rule 7A(1).  

No. A-04-1 10: Todd Harless Electric v. Baldwin. Affirmed.  
See rule 7A(1).  

No. A-04-114: State v. Ellis. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-156, A-04-157: State v. Haynes. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-164: Sullivan v. Kula. Motion of appellant to dis
miss appeal sustained; appeal dismissed at cost of appellant.  

No. A-04-189: In re Interest of Benton S. et al. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-201: State v. Burdette. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Lotter, 266 Neb. 758, 669 N.W.2d 438 (2003).  

No. A-04-205: Hargens v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-224: Cochran v. Nebraska Pub. Power Dist.  
Affirmed. See, rule 7A(1); Estate of McElwee v. Omaha Transit 
Auth., 266 Neb. 317, 664 N.W.2d 461 (2003); Willis v. City of 
Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989).  

No. A-04-258: ADT Security Servs. v. A/C Security Sys.  
Stipulation allowed; appeal dismissed.  

No. A-04-272: State v. Lohman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-278: State v. Duke. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-284: Sunderman v. Spaulding. Motion of appel
lant to dismiss appeal sustained; appeal dismissed with preju
dice; each party to pay own costs.
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-287: State v. Gerdes. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Smith, 4 Neb. App. 219, 540 N.W.2d 374 (1995).  

No. A-04-292: Niemann v. Department of Corr. Servs.  
Motion of appellee for summary dismissal sustained. See, rule 
7B(1); Neb. Rev. Stat. § 83-4,123 (Reissue 1999); Dittrich v.  
Nebraska Dept. of Corr Servs., 248 Neb. 818, 539 N.W.2d 432 
(1995); Abdullah v. Nebraska Dept. of Corr. Servs., 245 Neb.  
545, 513 N.W.2d 877 (1994).  

No. A-04-317: State v. McCroy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed.  
2d 403 (2004); Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct.  
2348, 147 L. Ed. 2d 435 (2000); State v. Hubbard, 267 Neb. 316, 
673 N.W.2d 567 (2004); State v. Hurbenca, 266 Neb. 853, 669 
N.W.2d 668 (2003); State v. Nelson, 262 Neb. 896, 636 N.W.2d 
620 (2001); State v. Graham, 192 Neb. 196, 219 N.W.2d 723 
(1974); State v. Huffinan, 185 Neb. 417, 176 N.W.2d 506 (1970).  

No. A-04-337: Burks v. Clarke. Motion of appellees for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Von Bokelman v. Sigler, 175 Neb. 305, 121 N.W.2d 572 (1963); 
McElhaney v. Fenton, 115 Neb. 299, 212 N.W. 612 (1927).  

No. A-04-349: USF Dugan v. WBE Company. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-357: Niedbalski v. Jensen. Affirmed. See rule 7A(1).  
No. A-04-358: Seitner v. Department of Motor Vehicles.  

Affirmed. See rule 7A(1).  
No. A-04-359: Jensen v. Niedbalski. Dismissed as moot.  
No. A-04-373: In re Interest of Reddick. Motion of appel

lant to dismiss appeal sustained; appeal dismissed.  
No. A-04-378: State v. Bina. Motion of appellee for summary 

affirmance sustained; judgment affirmed. See, rule 7B(2); State 
v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-384: McIntyre v. Neth. Affirmed. See, rule 7A(1); 
In re Estate of Matteson, 267 Neb. 497, 675 N.W.2d 366 (2004); 
Urwiller v. Neth, 263 Neb. 429, 640 N.W.2d 417 (2002).  

No. A-04-390: Coleman v. Catron. Appeal dismissed as 
moot. See rule 7A(2).
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CASES DISPOSED OF WITHOUT OPINION

Nos. A-04-397, A-04-398: State v. Williamson. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); Neb. Rev. Stat. § 83-1,106(1) (Reissue 1999); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Anderson, 252 Neb. 675, 564 N.W.2d 581 (1997).  

No. A-04-406: State v. Thompson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
Harms, 263 Neb. 814, 643 N.W.2d 359 (2002); State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001); State v. Gutierrez, 260 
Neb. 1008, 620 N.W.2d 738 (2001).  

No. A-04-412: Kreifels v. Textron. Stipulation allowed; 
appeal dismissed.  

No. A-04-420: Kennedy v. Kennedy. Motion of appellee to 
dismiss appeal sustained; appeal dismissed. See Neb. Rev. Stat.  
§ 25-1914 (Cum. Supp. 2002).  

No. A-04-445: Ronspies v. Ronspies. Stipulation allowed; 
appeal dismissed.  

No. A-04-453: State v. Allee. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-456: State v. Jackson. Affirmed. See, rule 7A(1); 
State v. Harris, 267 Neb. 771, 677 N.W.2d 147 (2004).  

No. A-04-465: State v. Allen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-483: State v. Nguyen. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-485: State v. Diederich. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2002).  

No. A-04-485: State v. Diederich. Motion of appellant for 
rehearing sustained. Appeal reinstated.  

No. A-04-503: State v. Tanksley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-504: Tucker v. Clarke. Reversed and remanded for 
further proceedings. See, rule 7A(3); Neb. Rev. Stat. § 25-601 
(Reissue 1995).  

Nos. A-04-518, A-04-519: State v. Johnson. Appeals dis
missed as moot.
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-522: State v. Flower. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-525: State v. Moreno. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-526: State v. Moreno. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-530: State v. Leeper. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-541: In re Guardianship of Campbell. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-544: State v. Krayenhagen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-545: State v. Wessling. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-548: State v. Lopez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Schneider, 263 Neb. 318, 640 N.W.2d 8 (2002).  

No. A-04-563: State v. Fleming. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
U.S. v. Hernandez-Hernandez, 384 F.3d 562 (8th Cir. 2004); 
State v. Fernando-Granados, 268 Neb. 290, 682 N.W.2d 266 
(2004); State v. Burdette, 259 Neb. 679, 611 N.W.2d 615 (2000).  

No. A-04-564: State v. Vanderpool. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-588: Petro v. Clarke. Appellant has been released 
from incarceration; appeal dismissed as moot. See, rule 7A(2); 
Krajicek v. Gale, 267 Neb. 623, 677 N.W.2d 488 (2004).  

No. A-04-592: Schlotfeld v. PML Construction. Stipulation 
allowed; appeal dismissed; each party to pay own costs.  

No. A-04-594: Coffey v. Coffey. Stipulation allowed; appeal 
dismissed; each party to pay own costs.
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-602: State v. Melton. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. § 29-2261 (3) (Supp. 2003); State v. McHenry, 
268 Neb. 219, 682 N.W.2d 212 (2004); State v. Decker, 261 Neb.  
382, 622 N.W.2d 903 (2001); State v. Harrison, 255 Neb. 990, 
588 N.W.2d 556 (1999); State v. Glover, 3 Neb. App. 932, 535 
N.W.2d 724 (1995).  

No. A-04-614: State v. Ashby. Motion of appellee for sum
mary affirmance granted. See rule 7B(2).  

No. A-04-621: Spence v. Bush. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-621: Spence v. Bush. Motion of appellant for 
rehearing granted. Appeal reinstated.  

No. A-04-621: Spence v. Bush. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-622: State v. Bowder. Affirmed. See, rule 7A(l); 
State v. Hill, 254 Neb. 460, 577 N.W.2d 259 (1998).  

No. A-04-628: State v. Pike. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-629: State v. Ross. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-635: Spangler v. Johnson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-644: Central Properties v. Damasauskas.  
Affirmed. See, rule 7A(1); Scurlocke v. Hansen, 268 Neb. 548, 
684 N.W.2d 565 (2004).  

No. A-04-647: State v. Marchese. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003); State v.  
Svoboda, 13 Neb. App. 266, 690 N.W.2d 821 (2005).  

No. A-04-648: State v. Jackson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-650: State v. Fanders. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-65 1: State v. Montelongo. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-655: State v. Prater. Motion of appellee for sum
mary affirmance granted. See rule 7B(2).  

No. A-04-657: State v. Hayden. Motion of appellant for 
rehearing sustained; appeal reinstated.  

No. A-04-658: Levander v. Benevolent & Protective Order 
of Elks. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-672: Mid America Fin. Invest. Corp. v. Eicher.  
Appeal dismissed. See Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2004).  

No. A-04-674: State v. Caudillo. Affirmed. See, rule 7A(1); 
State v. Abbink, 260 Neb. 211, 616 N.W.2d 8 (2000); State v.  
Hill, 254 Neb. 460, 577 N.W.2d 259 (1998).  

No. A-04-675: Darling v. Midwest Partitions. Motion of 
appellant for rehearing granted. Opinion of April 19, 2005, 
vacated. Appeal reinstated.  

No. A-04-676: Naftal v. Werner Enters. Stipulation allowed; 
appeal dismissed.  

No. A-04-687: In re Interest of Eric H. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-04-688: State v. Lawyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-690: State v. Braimah. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004); State v.  
Becerra, 261 Neb. 596, 624 N.W.2d 21 (2001); State v. Wead, 9 
Neb. App. 177, 609 N.W.2d 64 (2000).  

No. A-04-693: Douglass v. Creekmur. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-04-697: State v. Estell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. Start, 
239 Neb. 571, 477 N.W.2d 20 (1991).  

No. A-04-699: Rowley v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Hron v. Donlan, 259 Neb.  
259, 609 N.W.2d 379 (2000).  

No. A-04-702: State v. Benavides. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-712: State v. Pierce. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-721: In re Interest of Demetri F. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-726: State v. Abell. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-727: State v. Campos. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-728, A-04-729: Barkley v. Barkley. Motions of 
appellant to dismiss appeal sustained; appeals dismissed.  

No. A-04-734: In re Interest of Devin B. Affirmed. See rule 
7A(1).  

No. A-04-736: Lehl v. Lehl. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

Nos. A-04-737, A-04-738: State v. Richardson. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 
(1999).  

No. A-04-739: In re Estate of Marr. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-741: State v. Werner. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-742: McDermott v. Hake. Motions of appellees 
McGahan, Novinski, and Grand Island Radiology Assocs. for 
summary affirmance granted. See rule 7B(2).  

No. A-04-742: McDermott v. Hake. Motions of appellees 
Hake, Wagoner, and Urological Assocs. of Grand Island for 
summary affirmance sustained. See rule 7B(2).  

No. A-04-742: McDermott v. Hake. Motion of appellee St.  
Francis Medical Ctr. for summary affirmance sustained. See rule 
7B(2). Motion of appellant McDermott for summary affirmance 
reversal overruled.  

No. A-04-748: State v. Beeder. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-75 1: State v. Cardona. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-754: State v. Haig. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-757: First Nat. Bank of Osceola v. Gabel. Motion 
of appellant to dismiss appeal sustained; appeal dismissed at 
cost of appellant.  

No. A-04-760: In re Estate of Grothe. Appeal dismissed.  
See, rule 7A(2); State ex rel. Fick v. Miller, 252 Neb. 164, 560 
N.W.2d 793 (1997).  

No. A-04-765: Wilson v. Wilson. Motion of appellee for sum
mary dismissal sustained. See, rule 7B(1); State v. Haase, 247 
Neb. 817, 530 N.W.2d 617 (1995).  

No. A-04-768: In re Interest of Calvin W. & Laura W.  
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2).  

No. A-04-771: State v. Holmstedt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-776: State v. Graybill. Summarily affirmed. See, 
rule 7A(1); State v. Lynch, 248 Neb. 234, 533 N.W.2d 905 (1995).  

No. A-04-779: State v. Merrill. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-785: Adkins v. Adkins. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-787: State v. Davis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-795: State v. Haig. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-796: State v. Abrego. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-802: AGP Grain Co-op v. White. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-04-805: State v. Bowers. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-806: State v. Thomas. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-04-809: Hall v. Thurber. Affirmed. See, rule 7A(1); 
Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 606 (2002); Back 
Acres Pure Trust v. Fahnlander, 233 Neb. 28, 443 N.W.2d 604 
(1989); Waite v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 
(1992).  

No. A-04-810: State v. Iromuanya. Affirmed. See, rule 
7A(1); Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 606 (2002); 
Back Acres Pure Trust v. Fahnlander, 233 Neb. 28, 443 N.W.2d 
604 (1989); Waite v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 
(1992).  

No. A-04-814: State v. Galiz. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, rule 7B(2); Neb.  
Rev. Stat. §§ 60-301(20), 60-302(1), and 60-321(1) (Reissue 
2004); State v. Glantz, 251 Neb. 947, 560 N.W.2d 783 (1997).  

No. A-04-816: Rath v. Neth. Affirmed. See, rule 7A(1); Hass 
v. Neth, 265 Neb. 321, 657 N.W.2d 11 (2003); McPherrin v.  
Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995).  

No. A-04-827: Canbaz v. Nelson. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-828: Messinger v. Messinger. Affirmed. See, rule 
7A(1); Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002).  

No. A-04-832: State v. Blume. Affirmed. See, rule 7A(1); 
State v. McDermott, 267 Neb. 761, 677 N.W.2d 156 (2004); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998); State v. Wickline, 
241 Neb. 488, 488 N.W.2d 581 (1992).  

No. A-04-839: State v. Patchin. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-840: State v. Spellman. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-841: Morosin v. Lancaster Cty. Bd. of Equal.  
Appeal dismissed. See Neb. Rev. Stat. § 77-5019 (Reissue 2003).  

No. A-04-842: In re Interest of Justin K. Appeal dismissed.  
See, rule 7A(2); In re Interest ofAnthony R. et al., 264 Neb. 699, 
651 N.W.2d 231 (2002); In re Interest of Sarah K., 258 Neb. 52, 
601 N.W.2d 780 (1999).
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No. A-04-843: In re Interest of Markus K. Appeal dis
missed. See, rule 7A(2); In re Interest of Anthony R. et al., 264 
Neb. 699, 651 N.W.2d 231 (2002); In re Interest of Sarah K., 258 
Neb. 52, 601 N.W.2d 780 (1999).  

No. A-04-845: Huenink v. Huenink. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-851: State v. Svoboda. By order of the court, 
appeal dismissed for failure to file briefs.  

Nos. A-04-853, A-04-854: State v. Lewis. Motions of appel
lee for summary affirmance sustained; judgments affirmed. See 
rule 7B(2).  

No. A-04-860: State v. Rickman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-863: State on behalf of McCoy v. McCoy. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-04-866: Sayers v. Phillips. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-867: Perry v. Krone Digital Comm. Motion of 
appellee for rehearing sustained as to reconsideration of award 
of vocational rehabilitation. Appeal reinstated.  

No. A-04-872: State v. Cuddeford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-882: State v. Swift. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-883: State v. Neal. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-885, A-04-886: Leslie v. Leslie. By order of the 
court, appeals dismissed for failure to file briefs.  

No. A-04-888: State v. Mayo. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Burdette, 259 Neb. 679, 611 N.W.2d 615 (2000); State v.  
Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000); State v.  
Bowers, 250 Neb. 151, 548 N.W.2d 725 (1996); State v.  
Timmerman, 240 Neb. 74, 480 N.W.2d 411 (1992); State v. Daly, 
202 Neb. 217, 274 N.W.2d 557 (1979).
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No. A-04-890: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999); State 
v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997); State v.  
Lujano, 251 Neb. 256, 557 N.W.2d 217 (1996).  

No. A-04-891: State v. Welch. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-892: Harrison v. Britten. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-895: Nebraska Leasing Servs. v. Cutler. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-04-896: Nebraska Leasing Servs. v. Cutler. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-04-897: Nebraska Leasing Servs. v. Cutler. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-04-898: Crable v. Neth. Stipulation allowed; appeal 
dismissed.  

No. A-04-899: Stovall v. Nebraska Health Sys. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-900: McDermott v. McDermott. Affirmed. See 
rule 7A(l).  

No. A-04-902: State v. Twiss. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-903: State v. Jacobson. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-904: Pofahl v. Clarke. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-905: State v. Witmer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-906: In re Interest of Cassondra T. & Monique C.  
Stipulation allowed; appeal dismissed.  

No. A-04-908: State ex rel. Wagner v. Caswell, Bell & 
Hillison. Motion of appellee for summary dismissal sustained; 
appeal dismissed. See Holste v. Burlington Northern RR. Co., 
256 Neb. 713, 592 N.W.2d 894 (1999).  

No. A-04-910: Harrison v. Abbott Parking. By order of the 
court, appeal dismissed for failure to file briefs.
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No. A-04-912: State v. Soderholm. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-913: In re Interest of Khalid E. & Nya E. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 43-287.01 et seq.  
(Reissue 2004); In re Interest of Laura 0. & Joshua 0., 6 Neb.  
App. 554, 574 N.W.2d 776 (1998).  

No. A-04-914: Russell v. Office of Risk Management.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002); Parker v. Parker, 10 Neb. App. 658, 636 
N.W.2d 385 (2001).  

No. A-04-915: Chiles v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-916: State v. Kinnett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-918: State v. Barnes. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-920: State v. Erickson. Appeal dismissed. See, rule 
7A(2); State v. Berry, 192 Neb. 826, 224 N.W.2d 767 (1975).  

No. A-04-922: State v. Fellman. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-924: State v. Henderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 
(2003); State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003); 
Lindsay Ins. Agency v. Mead, 244 Neb. 645, 508 N.W.2d 820 
(1993).  

No. A-04-925: State v. Rickert. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Brennen, 218 Neb. 454, 356 N.W.2d 861 (1984); State v. Hill, 12 
Neb. App. 492, 677 N.W.2d 525 (2004).  

No. A-04-927: State v. Garcia. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-930, A-04-931: State v. Clifford. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Hudson, 268 Neb. 151, 680 N.W.2d 603 
(2004); State v. Freeman, 267 Neb. 737, 677 N.W.2d 164 (2004).
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No. A-04-933: State v. Pochop. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, State v.  
Gerstner, 244 Neb. 508, 507 N.W.2d 490 (1993); State v.  
Brockman, 184 Neb. 435, 168 N.W.2d 367 (1969).  

No. A-04-934: State v. Gaylord. Judgment affirmed. See, 
rule 7A(1); State v. McBride, 252 Neb. 866, 567 N.W.2d 136 
(1997).  

No. A-04-937: In re Interest of Deanne F. & Donny F.  
Appeal dismissed. See rule 7A(2).  

No. A-04-943: State v. Smith. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-945: State v. Dixon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-946: In re Interest of Anesha D. Motion of appel
lant to dismiss appeal sustained; appeal dismissed with prejudice.  

No. A-04-947: State v. Turner. Affirmed. See, rule 7A(1); 
State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003).  

No. A-04-948: Hittle v. Hittle. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-949: State v. Lade. Appeal dismissed.  
No. A-04-955: Reid v. Girouard. Appeal dismissed. See, rule 

7A(2); Hernandez v. Blankenship, 257 Neb. 235, 596 N.W.2d 
292 (1999).  

No. A-04-955: Reid v. Girouard. Motion of appellant for 
rehearing sustained; appeal reinstated.  

No. A-04-956: Tyler v. Schmidt. Affirmed. See, rule 7A(1); 
Bert Cattle Co. v. Warren, 238 Neb. 638, 471 N.W.2d 764 (1991).  

No. A-04-960: Flynn v. Flynn. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. A-04-965: Citibank v. Geiken. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-968: State v. Shade. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. McDermott, 267 Neb. 761, 677 N.W.2d 156 (2004).  

No. A-04-97 1: Currey v. Currey. Stipulation allowed; appeal 
dismissed.  

No. A-04-972: Ross v. Neth. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.
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No. A-04-975: State v. Jones. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Parmar, 263 Neb. 213, 639 N.W.2d 105 (2002).  

No. A-04-976: State v. Jones. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-977: Moore v. Witthoff. Summarily dismissed.  
See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-04-978: Moore v. Douglas County. Summarily dis
missed. See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 
N.W.2d 617 (1995).  

No. A-04-980: Frederickson v. Quinn. Appeal dismissed.  
See, rule 7A(2); Keef v. State, 262 Neb. 622, 634 N.W.2d 751 
(2001).  

No. A-04-981: Hartman v. Hartman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-991: State v. Ladd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-993: Ekberg v. Bombell. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-994: Rexroth v. Cooper. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-996: Moore v. Johnson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2002); Bailey 
v. Lund-Ross Constructors Co., 265 Neb. 539, 657 N.W.2d 916 
(2003).  

No. A-04-998: State v. Hagen. Stipulation allowed; appeal 
dismissed.  

No. A-04-999: Gordman Grand Island v. Gordmans, Inc.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed with prejudice; each party to pay own costs.  

Nos. A-04-1001, A-04-1002: State v. McCardle. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-1004: In re Application A-18174. Appeal dis
missed. See rule 7A(2).  

No. A-04-1005: Sherrill v. Duncan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice.
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No. A-04-1006: I-Go Van & Storage Co. v. Brook Valley 
III, Ltd. Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice at cost of appellant.  

No. A-04-1007: Bowers v. Bowers. Stipulation allowed; 
appeal dismissed at cost of appellant.  

No. A-04-1010: State v. Dittrich. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1012: State v. Smothers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1013: Garrett v. Garrett. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1014: State v. Bilby. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1015: Abendroth v. Ensz. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1020: State v. Ault. Appeal dismissed. See rule 
7A(2).  

No. A-04-1021: State v. Gorman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1022: State v. Stott. Motion of appellee for sum
mary affirmance sustained; judgment of district court affirmed.  
See, rule 7B(2); State v. Feldhacker, 267 Neb. 145, 672 N.W.2d 
627 (2004).  

No. A-04-1023: State v. Fanning. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1025: State v. Reichert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1026: Deckard v. Board of Parole. Motion of 
appellee for summary dismissal sustained. See rule lA.  

No. A-04-103 1: State v. Buggs. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1032: Buggs on behalf of Estate of Gehle-Buggs 
v. Cruise. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.
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No. A-04-1033: Pratt v. State Patrol. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Worm, 268 Neb. 74, 680 N.W.2d 151 (2004).  

No. A-04-1035: Frank v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed at cost of appellant.  

No. A-04-1040: State v. Knight. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1043: Jordan v. Goldston. Affirmed. See, rule 
7A(1); Henderson v. School Dist. of Scottsbluff, 184 Neb. 858, 
173 N.W.2d 32 (1969); Swink v. Smith, 173 Neb. 423, 113 
N.W.2d 515 (1962); Bohmont v. Moore, 141 Neb. 91, 2 N.W.2d 
599 (1942).  

No. A-04-1044: Polk v. Polk. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-1047: O'Neal v. Maloney. Affirmed. See, rule 
7A(1); Rodriguez v. Nielsen, 259 Neb. 264, 609 N.W.2d 368 
(2000); Zwygart v. State, 230 Neb. 128, 430 N.W.2d 301 (1988).  

No. A-04-1049: Young v. Department of Corr. Servs.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-04-1050: Witherspoon v. McKenzie. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp.  
2002).  

No. A-04-1051: State v. McSwine. Summarily affirmed. See, 
rule 7A(1); State v. Ortiz, 266 Neb. 959, 670 N.W.2d 788 (2003).  

No. A-04-1052: Barnett v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1054: Blair v. Clarke. Affirmed. See, rule 7A(1); 
Addison v. Parratt, 204 Neb. 656, 284 N.W.2d 574 (1979).  

No. A-04-1057: McLean v. Ward. Motion of appellee for 
summary dismissal sustained; appeal dismissed.  

No. A-04-1058: State v. Lamp. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1059: Kubik v. Ensz. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1060: State v. Gregory. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-04-1061: State v. McIntyre. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1063: State v. Stewart. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, State v.  
Washington, 269 Neb. 728, 695 N.W.2d 438 (2005); State v.  
Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000); State v. Richter, 
240 Neb. 223, 481 N.W.2d 200 (1992); State v. Sumstine, 239 
Neb. 707, 478 N.W.2d 240 (1991).  

No. A-04-1064: Hemingford Community Care Ctr. v.  
Hucke. Motion of appellee for summary dismissal sustained.  
See, rule 7B(1); Tri-Par Investments v. Sousa, 263 Neb. 209, 640 
N.W.2d 371 (2002).  

No. A-04-1066: State v. Ernesti. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1068: Folgers Architects Ltd. v. Norco 
Development Co. Appeal dismissed. See, rule 7A(2); Neb. Rev.  
Stat. § 25-1315 (Cum. Supp. 2004); Bailey v. Lund-Ross 
Constructors Co., 265 Neb. 539, 657 N.W.2d 916 (2003).  

No. A-04-1069: State v. Warbelton. Affirmed. See, rule 
7A(1); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999); State 
v. Kramer, 203 Neb. 658, 279 N.W.2d 634 (1979).  

No. A-04-1072: Walker v. Board of Education of Highland 
Pub. Sch. Appeal dismissed. See rule 7A(2).  

No. A-04-1076: Travelers Indemnity Co. v. Paradise Park.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315.02 
(Cum. Supp. 2002); Macke v. Pierce, 263 Neb. 868, 643 N.W.2d 
673 (2002).  

No. A-04-1082: In re Guardianship & Conservatorship of 
Fellman. By order of the court, appeal dismissed for failure to 
file briefs.  

No. A-04-1083: McIntyre v. Neth. Affirmed. See rule 7A(1).  
No. A-04-1086: Grebin v. Grebin. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. A-04-1087: Petersen v. Panhandle Concrete Products.  

Stipulation allowed; appeal dismissed.
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No. A-04-1089: Smith v. Smith. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-1091: State v. Tift. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1092: Assad v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed at cost of appellant.  

No. A-04-1094: Buchanan v. County of Stanton. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2002).  

No. A-04-l 106: State v. Robinson. Affirmed. See rule 7A(1).  
No. A-04-1107: Crofutt v. State Patrol. Appeal dismissed.  

See rule 7A(2).  
No. A-04-1110: State v. Swanson. Motion of appellee for 

summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1113: Walker v. Walker. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1116: State v. Uden. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1118: Morrissey v. Douglas Cty. Bd. of Equal.  
Stipulation allowed; appeal dismissed.  

No. A-04-1119: In re Application to Convene Grand Jury.  
Affirmed. See rule 7A(1).  

No. A-04-1120: State v. Arant. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1121: State v. Barta. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1122: Moore v. Stoner. Appeal dismissed. See rule 
7A(2).  

No. A-04-1126: State v. Roundtree. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-1132: State v. Leffers. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-04-1138: State v. Kuil. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1140: State v. Lewis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Erb, 6 Neb. App. 672, 576 N.W.2d 839 (1998).  

No. A-04-1143: State v. Merrill. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-1144, A-04-1146: State v. Harvey. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-1145: State v. Ricceri. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1147: State v. Estwick. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1151: Jones v. Bruning. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2301.02(1) (Cum. Supp. 2002); 
Martin v. McGinn, 267 Neb. 931, 678 N.W.2d 737 (2004).  

No. A-04-1152: State v. Thornbrugh. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-04-1154, A-04-1155: State v. Neville. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-1156: State v. Swaney. Motion of appellee for 
summary dismissal sustained; appeal dismissed. See, rule 7B(l); 
Glantz v. Hopkins, 261 Neb. 495, 624 N.W.2d 9 (2001); State v.  
Moore, 190 Neb. 271, 207 N.W.2d 518 (1973).  

No. A-04-1158: State v. Furrey. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Kubin, 263 Neb. 58, 638 N.W.2d 236 (2002); State v.  
Bostwick, 222 Neb. 631, 385 N.W.2d 906 (1986); State v.  
Johnson, 12 Neb. App. 247, 670 N.W.2d 802 (2003).  

No. A-04-1159: Kumke v. Kumke. Stipulation allowed; 
appeal dismissed; each party to pay own costs.
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No. A-04-1160: Urbanec v. Knecht. Appeal dismissed. See, 
rule 7A(2); State ex rel. Fick v. Miller, 252 Neb. 164, 560 
N.W.2d 793 (1997).  

No. A-04-1161: Twiss v. Whitmore. Motion of appellee 
Twiss for summary affirmance sustained; judgment affirmed.  
See, rule 7B(2); Talkington v. Womens Servs., 256 Neb. 2, 588 
N.W.2d 790 (1999).  

No. A-04-1163: State v. Potmesil. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1164: State v. Bittner. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1165: Medbourn v. Medbourn. By order of the 
court, appeal dismissed for failure to file briefs.  

Nos. A-04-1166, A-04-1 167: State v. Schrader. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-1170: Smith v. Schulze. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1172: Lamborn v. Lamborn. Appeal dismissed.  
See, rule 7A(2); Jacobson v. Jacobson, 10 Neb. App. 622, 635 
N.W.2d 272 (2001); Paulsen v. Paulsen, 10 Neb. App. 269, 634 
N.W.2d 12 (2001).  

No. A-04-1174: McGee v. Drivers Mgmt., Inc. Stipulation 
allowed; appeal dismissed with prejudice.  

No. A-04-1176: Forrester v. Neth. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. A-04-1180: Blair v. Richardson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-1188: State v. Armstrong. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1191: Frazier v. Eberspacher. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1301(2) (Cum Supp. 2002); 
Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000).  

No. A-04-1191: Frazier v. Eberspacher. Motion of appellant 
for rehearing sustained. Appeal reinstated.  

No. A-04-1192: State v. Moss. Appeal dismissed. See, rule 
7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 (2000).
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No. A-04-1194: State v. Hauck. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1195: Sindelar v. Kluthe. Appeal dismissed. See, 
rule 7A(2); Wanha v. Long, 255 Neb. 849, 587 N.W.2d 531 
(1998).  

No. A-04-1196: In re Estate of Butts. Motion of appellant to 
dismiss appeal sustained; appellee's cross-appeal to proceed.  

No. A-04-1196: In re Estate of Butts. Stipulation allowed; 
cross-appeal dismissed.  

No. A-04-1197: In re Interest of Jacob S. Motion of appel
lee for summary affirmance sustained; judgment affirmed. See 
rule 7B(2).  

No. A-04-1198: State v. Murillo. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1199: In re Interest of Angelica P. et al.  
Stipulation allowed; appeal dismissed.  

No. A-04-1200: State v. Body. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-1201: State v. Delano. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1202: Lee v. Dibben. Appeal dismissed. See, rule 
7A(2); Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 
(2001).  

No. A-04-1208: Broyhill v. Jones. Appeal dismissed. See, 
rule 7A(2); Waite v. City of Omaha, 263 Neb. 589, 641 N.W.2d 
351 (2002).  

No. A-04-1209: Tyler v. Sheriff of Cass Cty. Appeal dis
missed. See rule 7A(2).  

No. A-04-12 10: State v. Aguirre. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-121 1: State v. Plejdrup. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1216: Kuffel v. Price. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.  

No. A-04-1217: Eunson v. Shortridge. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-04-1218: Romo v. Ameriquest Mortgage Co. Appeal 
dismissed. See, rule 7A(2); Haber v. V & R Joint Venture, 263 
Neb. 529, 641 N.W.2d 31 (2002).  

No. A-04-1220: State v. Matthews. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002).  

No. A-04-1221: Norris-Sykes v. Sykes. Appeal dismissed.  
See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-04-1224: State v. Davis. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1225: State v. Winchel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1228: Isaacson v. Porter. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice.  

No. A-04-1231: State v. Dixon. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1233: Tracy v. Tracy. Stipulation allowed; appeal 
dismissed as moot.  

No. A-04-1234: Anderson v. Lincoln Cty. Bd. of Equal.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 77-5019(2)(a) (Reissue 2003); Widtfeldt v. Holt Cty. Bd. of 
Equal., 12 Neb. App. 499, 677 N.W.2d 521 (2004); McLaughlin 
v. Jefferson Cry. Bd. of Equal., 5 Neb. App. 781, 567 N.W.2d 794 
(1997).  

No. A-04-1235: State ex rel. Turner v. Turner. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-1241: State v. Workman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-1242: State v. Lillibridge. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1243: State v. Lillibridge. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).
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No. A-04-1244: State v. Moyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Curtright, 262 Neb. 975, 637 N.W.2d 599 (2002).  

No. A-04-1245: State v. Moyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1246: State v. May. Motion of appellant to dismiss 
appeal sustained; appeal dismissed with prejudice.  

No. A-04-1248: In re Interest of Thomas H. Appeal 
dismissed.  

No. A-04-1252: Petersen v. Petersen. Stipulation allowed; 
appeal dismissed.  

No. A-04-1255: State v. Kalkwarf. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Neb. Rev. Stat. § 29-2280 et seq. (Reissue 1995); State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. Holecek, 
260 Neb. 976, 621 N.W.2d 100 (2000).  

No. A-04-1256: State v. Rommers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-04-1261, A-04-1271: State v. Gajdik. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Sanders, 269 Neb. 895, 697 N.W.2d 657 
(2005); State v. Freeman, 267 Neb. 737, 677 N.W.2d 164 (2004); 
State v. Meehan, 7 Neb. App. 639, 585 N.W.2d 459 (1998).  

No. A-04-1266: State v. Serr. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Ray, 260 Neb. 868, 620 N.W.2d 83 (2000); State v.  
Bruna, 12 Neb. App. 798, 686 N.W.2d 590 (2004); State v.  
Frieze, 3 Neb. App. 263, 525 N.W.2d 646 (1994).  

No. A-04-1267: Rohm and Haas Co. v. Capuano. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-1268: Adams v. Adams. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1272: State v. Wells. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003).  

No. A-04-1273: State v. Tucker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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No. A-04-1275: State v. Fairley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-04-1276 through A-04-1278: State v. Green. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 
N.W.2d 903 (2001); State v. Harrison, 255 Neb. 990, 588 
N.W.2d 556 (1999).  

No. A-04-1280: State v. Harpold. Appellee's suggestion of 
remand sustained. See State v. Osborn, 250 Neb. 57, 547 N.W.2d 
139 (1996) (suppression hearing).  

No. A-04-1281: State v. Moyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Curtright, 262 Neb. 975, 637 N.W.2d 599 (2002).  

No. A-04-1282: State v. Fritzler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1283: State v. Koch. Appeal dismissed. See, rule 
7A(2); State v. Rubio, 261 Neb. 475, 623 N.W.2d 659 (2001); 
State v. Lauck, 261 Neb. 145, 621 N.W.2d 515 (2001); State v.  
Bassette, 6 Neb. App. 192, 571 N.W.2d 133 (1997).  

No. A-04-1284: Wiese Dev. Corp. v. Clatterbuck. Appeal 
dismissed. See, rule 7A(2); In re Interest of L.W, 241 Neb. 84, 
486 N.W.2d 486 (1992) (citing with approval Carpenter v.  
Carpenter, 326 Pa. Super. 570, 474 A.2d 1124 (1984)); 
Brozovsky v. Norquest, 231 Neb. 731, 437 N.W.2d 798 (1989).  

No. A-04-1286: State v. Martin. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1287: Tyler v. Dowd. Appeal dismissed. See rule 
7A(2).  

Nos. A-04-1288 through A-04-1290: State v. Martin.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See rule 7B(2).  

No. A-04-1291: State v. Blackman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1292: In re Guardianship & Conservatorship of 
Smith. By order of the court, appeal dismissed for failure to file 
briefs.
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No. A-04-1295: Joplin v. State Patrol. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Slansky v. Nebraska State Patrol, 268 Neb. 360, 685 
N.W.2d 335 (2004).  

No. A-04-1296: State v. Grubbs. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1297: Central Valley Ag Co-op v. Mogensen.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002).  

No. A-04-1299: Ferer v. Erickson & Sederstrom. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2004); Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 
385 (2001).  

No. A-04-1301: Goble v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed at cost of appellant.  

No. A-04-1302: Strunk v. Malcolm. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1307: Cavanaugh v. McCutchen. Affirmed. See 
rule 7A(1).  

No. A-04-1308: State v. Janisch. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1309: State v. Goings. Motion of appellee for sum
mary affirmance sustained. See, rule 7B(2); State v. Redmond, 
262 Neb. 411, 631 N.W.2d 501 (2001); State v. Burlison, 255 
Neb. 190, 583 N.W.2d 31 (1998).  

No. A-04-13 10: State v. Quijada. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1313: Sanford v. Hansen. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2729(3) (Cum. Supp. 2004); 
Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 (2001); 
Morello v. City of Omaha, 5 Neb. App. 785, 565 N.W.2d 41 
(1997). We order the district court to vacate its order and enter a 
dismissal order for lack of jurisdiction.  

No. A-04-1316: State on behalf of Bush v. Bush. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-04-1320: Russell v. Carmichael. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).
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No. A-04-1325: State v. Stanko. Affirmed. See, rule 7A(1); 
State v. Harris, 263 Neb. 331, 640 N.W.2d 24 (2002); State v.  
Johnson, 12 Neb. App. 247, 670 N.W.2d 802 (2003).  

Nos. A-04-1330, A-04-1331: State v. Ferguson. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-04-1336: State v. Moreno. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1338: Weesner v. Weesner. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1342: State v. Malm. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1344: State v. Johnson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2004).  

No. A-04-1345: State v. Johnson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2004).  

No. A-04-1346: Tyler v. Collar. Affirmed. See, rule 7A(l); 
Kellogg v. Nebraska Dept. of Corr Servs., 269 Neb. 40, 690 
N.W.2d 574 (2005).  

No. A-04-1347: State v. Wilcox. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1353: Kirkpatrick v. Leach Camper Sales. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-1355: Russell v. Hoffman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Neb. Rev. Stat. § 81-8,219 (Cum. Supp. 2004); Hogan v.  
Garden County, 264 Neb. 115, 646 N.W.2d 257 (2002); 
Velehradsky v. Velehradsky, 13 Neb. App. 27, 688 N.W.2d 626 
(2004); Moore v. Nebraska Bd. of Parole, 12 Neb. App. 525, 679 
N.W.2d 427 (2004).  

No. A-04-1356: Blair v. Clarke. Affirmed. See, rule 7A(l); 
State v. Hernandez, 268 Neb. 934, 689 N.W.2d 579 (2004); 
Garza v. Kenney, 264 Neb. 146, 646 N.W.2d 579 (2002).  

No. A-04-1359: Dyer v. Health & Human Servs. Appeal dis
missed. See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 
N.W.2d 617 (1995).  

No. A-04-1360: In re Interest of Ty L. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-04-1363: State v. Lane. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-1364: State v. Floyd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1367: State v. Watson. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1368: Lambley v. Lambley. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1369: In re Estate of Kollman. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-04-1371: State v. Jenkins. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Silvers, 260 Neb. 831, 620 N.W.2d 73 (2000); 
State v. Burnett, 254 Neb. 771, 579 N.W.2d 513 (1998).  

No. A-04-1372: State v. Wells. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-04-1377: Walker v. Forrest. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-04-1378: Robinson v. Butler. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2004); 
Pioneer Chem. Co. v. City of North Platte, 12 Neb. App. 720, 685 
N.W.2d 505 (2004).  

No. A-04-1379: State v. Lindgren. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1380: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005); 
State v. Delgado, 269 Neb. 141, 690 N.W.2d 787 (2005); State v.  
Williams, 243 Neb. 959, 503 N.W.2d 561 (1993); State v. Pribil, 
224 Neb. 28, 395 N.W.2d 543 (1986).  

No. A-04-1382: State v. Lopez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Gonzalez-Faguaga, 266 Neb. 72, 662 N.W.2d 581 (2003); 
State v. Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000).  

No. A-04-1390: Seamans v. Seamans. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-04-1392: State ex rel. Tyler v. Clarke. Affirmed. See 
rule 7A(l).
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No. A-04-1393: State v. Coleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-04-1394: State v. Summers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Ortiz, 266 Neb. 959, 670 N.W.2d 788 (2003); 
State v. Narcisse, 264 Neb. 160, 646 N.W.2d 583 (2002); State v.  
Billups, 263 Neb. 511, 641 N.W.2d 71 (2002).  

No. A-04-1397: State v. Wynne. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Feldhacker, 267 Neb. 145, 672 N.W.2d 627 (2004); State 
v. Robinson, 12 Neb. App. 897, 687 N.W.2d 15 (2004).  

No. A-04-1398: State v. Ramirez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1401: State v. Larabee. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-1405: In re Interest of Sarah J. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

Nos. A-04-1406 through A-04-1408: State v. Coffman.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See rule 7B(2).  

No. A-04-1409: Osborn v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs.  

No. A-04-141 1: Moore v. Thew. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-1412: Moore v. Health & Human Servs. Appeal 
dismissed. See rule 7A(2).  

No. A-04-1414: In re Interest of Jeremy H. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 71-930 (Cum. Supp.  
2004); In re Interest of Saville, 10 Neb. App. 194, 626 N.W.2d 
644 (2001).  

No. A-04-1415: Arias v. Board of Parole. Order of district 
court denying appellant in forma pauperis status affirmed. See 
rule 7A(1).  

No. A-04-1416: State ex rel. Tyler v. Clarke. By order of the 
court, appeal dismissed for failure to file briefs.
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No. A-04-1417: State v. Monje. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1423: State v. Herngren. Appeal dismissed. See, 
rule 7A(2); State v. Costanzo, 242 Neb. 478, 495 N.W.2d 904 
(1993); State v. Miller, 6 Neb. App. 363, 574 N.W.2d 519 (1998).  

No. A-04-1424: State v. Soto. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1425: State v. Sorrels. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1426: State v. Wachholtz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1429: Roepke v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1431: State v. Hall. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1434: State v. Rodriguez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). See, also, State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001).  

No. A-04-1437: Kennedy-Logsdon v. Logsdon. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. A-04-1439: State v. Forde. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1441: Matthes v. Woodward. Motion of appellant 
to dismiss appeal considered; appeal dismissed.  

No. A-04-1447: Jones v. Department of Motor Vehicles.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2004).  

No. A-04-1448: Calm 4839, Inc. v. Clarke. Motion of appel
lee for summary affirmance sustained; judgment affirmed. See, 
rule 7B(2); Webb v. American Employers Group, 268 Neb. 473, 
684 N.W.2d 33 (2004).  

No. A-04-1450: State v. Brown. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-824(2) (Cum. Supp. 2004); State v.  
Ruiz-Medina, 8 Neb. App. 529, 597 N.W.2d 403 (1999).
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CASES DISPOSED OF WITHOUT OPINION

No. A-04-1451: State v. Chrisen. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-824(2) (Cum. Supp. 2004); State v.  
Ruiz-Medina, 8 Neb. App. 529, 597 N.W.2d 403 (1999).  

No. A-04-1452: State v. Wright. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-04-1453: Papillion Family Medicine v. Heartland 
Medical Billing. Appeal dismissed. See, rule 7A(2); Neb. Rev.  
Stat. § 25-1315 (Cum. Supp. 2004); Keef v. State, 262 Neb. 622, 
634 N.W.2d 751 (2001).  

No. A-04-1458: State v. Berney. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1462: Mumin v. West. Appeal dismissed. See, rule 
7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).  

No. A-04-1464: State v. Fellman. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-04-1466: In re Interest of Kandace S. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-04-1468: State v. Kirk. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-04-1469: State v. Garcia. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-04-1474: Lopez v. Nebraska Beef, Ltd. Stipulation 
allowed; appeal dismissed with prejudice.  

No. A-04-1475: In re Interest of James S. Appeal dismissed.  
See, rule 7A(2); In re Interest ofAnthony R. et al., 264 Neb. 699, 
651 N.W.2d 231 (2002).  

No. A-04-1479: State v. Steinle. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Goodon, 219 Neb. 186, 361 N.W.2d 537 (1985).  

No. A-04-1480: State v. Mattson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-04-1481: In re Interest of Zacharey S. Stipulation 
allowed; appeal dismissed.  

No. A-04-1482: In re Interest of Destiney S. Stipulation 
allowed; appeal dismissed.  

No. A-04-1484: Tyler v. Hopkins. By order of the court, 
appeal dismissed for failure to file briefs.
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No. A-04-1485: State ex rel. Tyler v. Clarke. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-04-1486: State ex rel. Tyler v. Clarke. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-05-001: State on behalf of Fort v. Davis. By order of 
the court, appeal dismissed for failure to file briefs.  

No. A-05-002: In re Interest of Melvin F. Appeal dismissed.  
See, rule 7A(2); In re Interest of Andrew H. et al., 5 Neb. App.  
716, 564 N.W.2d 611 (1997).  

No. A-05-008: State v. McCormick. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-009: State v. Webb. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

Nos. A-05-016, A-05-017: State v. Gutierrez-Pizano.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See State v. Decker, 261 Neb. 382, 622 N.W.2d 
903 (2001).  

No. A-05-018: State v. Campbell. Appeal dismissed. See, 
rule 7A(2); State v. Dallmann, 260 Neb. 937, 621 N.W.2d 86 
(2000); State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 
(2003).  

Nos. A-05-019, A-05-020: State v. Reynolds. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-05-022: In re Estate of Grothe. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-023: Beatrice Ed. Assn. v. Gage Cty. Sch. Dist.  
No. 34-0015. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. A-05-025: State v. Moyer. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000).  

No. A-05-026: State v. Gilbert. Motion of appellee for sum
mary affirmance sustained.  

No. A-05-027: State v. Henshaw. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).
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No. A-05-029: State v. Hogancamp. Appeal dismissed. See 
rule 7A(2).  

No. A-05-030: Royer v. Royer. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-033: In re Estate of Jefferson. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See, rule 
7B(2); First Nat. Bank of Omaha v. Acceptance Ins. Cos., 12 
Neb. App. 353, 675 N.W.2d 689 (2004); State v. Stuart, 12 Neb.  
App. 283, 671 N.W.2d 239 (2003).  

No. A-05-037: Gunderson v. Troia. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 1995).  

No. A-05-038: State v. Monday. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-05-040: MacGregor v. Hardy. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-041: Cash v. Brook. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-045: Welton v. Welton. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-046: Dewester v. County of Dundy. Appeal dis
missed. See, rule 7A(2); Scottsdale Ins. Co. v. City of Lincoln, 
260 Neb. 372, 617 N.W.2d 806 (2000).  

No. A-05-047: Martin v. Board of Parole. Motion of appel
lee for summary affirmance sustained; judgment affirmed. See 
rule 7B(2).  

No. A-05-050: State v. Rodriguez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). District court's denial of postconviction relief affirmed.  

No. A-05-056: Sorensen v. Neth. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-058: Lyle v. Board of Parole. Appeal dismissed.  
See, rule 7A(2); Ditter v. Nebraska Bd. of Parole, 11 Neb. App.  
473, 655 N.W.2d 43 (2002).  

No. A-05-059: State v. Eddy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-05-060: State v. Rudder. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-05-066: Wildy v. Wildy. Stipulation allowed; appeal 
dismissed.  

No. A-05-067: Martinez v. Douglas County. Appeal dis
missed. See rule 7A(2).  

No. A-05-071: State v. Schlotfeld. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-072: State v. Schlotfeld. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-073: State v. Schlotfeld. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-074: State v. Schlotfeld. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-075: State v. Clapper. Appeal dismissed. See rule 
7A(2).  

No. A-05-076: State v. Vorhees. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Sims, 258 Neb. 357, 603 N.W.2d 431 (1999); State v. Harrison, 
255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-077: In re Estate of Johnson. Motion of appellant 
to dismiss appeal sustained; appeal dismissed with prejudice.  

No. A-05-078: State ex rel. Wagner v. Kay. Stipulation 
allowed; appeal dismissed.  

No. A-05-080: State v. Halbert. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-08 1: City of Norfolk v. Hansen. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-05-082: Jessen v. Tomka. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-083: Livengood v. State Patrol Retirement 
System. Appeal dismissed. See, rule 7A(2); State ex rel. Fick v.  
Miller, 252 Neb. 164, 560 N.W.2d 793 (1997).  

Nos. A-05-084 through A-05-086: State v. Bush. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-05-087: In re Interest of Josiah S. et al. Appeal dis
missed. See, rule 7A(2); In re Interest of Sarah K., 258 Neb. 52, 
601 N.W.2d 780 (1999).
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No. A-05-088: In re Interest of Josiah S. et al. Appeal dis
missed. See, rule 7A(2); In re Interest of Sarah K., 258 Neb. 52, 
601 N.W.2d 780 (1999).  

No. A-05-090: Kyker v. Jefferson Cty. Sch. Dist. No. 8.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-092: One/Net, Inc. v. West Corp. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2729 (Cum. Supp.  
2004); State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 
(2003). The district court is ordered to vacate its order reversing 
the county court judgment and to dismiss the appeal from the 
county court.  

No. A-05-093: Silberstein v. Barrett. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-05-094: State v. Griffin. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-096: Veritrans Specialty Vehicles v. EDM Corp.  
Appeal dismissed. See, rule 7A(2); Morello v. City of Omaha, 5 
Neb. App. 785, 565 N.W.2d 41 (1997).  

Nos. A-05-097, A-05-160, A-05-199: State ex rel. Tyler v.  
Kenney. Affirmed. See, rule 7A(1); Rehbein v. Clarke, 257 Neb.  
406, 598 N.W.2d 39 (1999); Pruitt v. Parratt, 197 Neb. 854, 251 
N.W.2d 179 (1977); Tyler v. Stennis, 10 Neb. App. 655, 635 
N.W.2d 550 (2001).  

No. A-05-098: Frain v. Portsche. Appeal dismissed. See, rule 
7A(2); Martin v. McGinn, 267 Neb. 931, 678 N.W.2d 737 
(2004).  

No. A-05-100: Ferguson v. Ferguson. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-108: State v. Knight. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-109: State v. Knight. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-111: State v. Jones. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-113: State v. Schram. Appeal dismissed. See, rule 
7A(2); State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 
(2003).
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No. A-05-113: State v. Schram. Motion of appellant for 
rehearing sustained; dismissal of appeal vacated and appeal 
reinstated.  

No. A-05-115: In re Interest of Myron M. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-05-116: Papillion Rur. Fire Prot. Dist. v. City of 
Bellevue. Appeal dismissed. See, rule 7A(2); Lenz v. Lenz, 222 
Neb. 85, 382 N.W.2d 323 (1986).  

No. A-05-118: State v. Mahler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-119: State v. Mahler. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-120: Kresl v. Kresl. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-122: Isaac Walton League v. Lottman. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-05-123: Murillo v. Neth. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-125: State v. Baker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-128: Tyler v. Clarke. Appeal dismissed. See rule 
7A(2).  

No. A-05-133: State v. Wiechmann. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-136: Knoll v. Knoll. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2004); Dvorak v.  
Bunge Corp., 256 Neb. 341, 590 N.W.2d 682 (1999).  

No. A-05-137: Benefiel v. Bencker. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2004); 
Bailey v. Lund-Ross Constructors Co., 265 Neb. 539, 657 N.W.2d 
916 (2003); Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 
(2001).  

No. A-05-138: Rendell v. Evans. Motion of appellant to dis
miss appeal considered; appeal dismissed.  

No. A-05-139: Mitchell v. Mitchell. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-143: State v. Zadina. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-05-144: State v. Popejoy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-145: State v. Popejoy. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-148: State v. Minnifield. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-149: State v. Ellis. Appeal dismissed. See, rule 
7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 (2000).  

No. A-05-150: Mumin v. Tesar. Appeal dismissed. See, rule 
7A(2); State v. Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995); 
State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).  

No. A-05-15 1: Pepitone v. Winn. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 1995); Keef v. State, 
262 Neb. 622, 634 N.W.2d 751 (2001).  

No. A-05-152: State on behalf of King v. Frazier. Appeal 
dismissed. See rule 7A(2).  

No. A-05-156: State v. Daniel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-157: State v. Torres. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-158: In re Interest of Joyce J. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-159: State ex rel. Tyler v. Witek. Affirmed. See 
rule 7A(1).  

No. A-05-161: State v. Whetzel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-162: State v. Kirby. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Mather, 264 Neb. 182, 646 N.W.2d 605 (2002); State v.  
Quintana, 261 Neb. 38, 621 N.W.2d 121 (2001).  

No. A-05-169: ARL Credit Servs. v. Ludwig. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-170: Beall v. Knop. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant.  

No. A-05-171: Moore v. Hausteade. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-172: State v. Carpenter. Stipulation allowed; 
appeal dismissed.
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No. A-05-173: State v. Carpenter. Stipulation allowed; 
appeal dismissed.  

No. A-05-174: State v. Stamp. By order of the court, appeal 
dismissed for failure to file briefs.  

Nos. A-05-177 through A-05-179: State v. Tvrdy. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001).  

No. A-05-180: State v. Calder. Stipulation allowed; appeal 
dismissed.  

No. A-05-183: Yah v. Hansen. Appeal dismissed.  
No. A-05-184: State v. Flores. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-05-185: Fellman v. City of Omaha. Appeal dismissed.  

See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  
No. A-05-186: Deterding v. Neth. By order of the court, 

appeal dismissed for failure to file briefs.  
No. A-05-187: Astuto v. Boyd. Motion of appellant to dis

miss appeal sustained; appeal dismissed.  
No. A-05-190: State v. Skala. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-05-191: State v. Siefker. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
No. A-05-192: State v. Brokaw. Motion of appellee for sum

mary affirmance sustained; judgment affirmed. See rule 7B(2).  
See, also, State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001).  

No. A-05-193: State v. Tafoya. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-194: Zaritz v. Board of Parole. Appeal dismissed.  
See, rule 7A(2); State v. Hess, 261 Neb. 368, 622 N.W.2d 891 
(2001).  

No. A-05-201: State v. Brown. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-203: Ceballos v. Greater Omaha Packing Co.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.
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No. A-05-210: Brown v. Brown. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-213: State v. Fuller. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-215: Village of Stockville v. Baugher. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2729 (Cum. Supp.  
2004).  

No. A-05-216: State v. Jenkins. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-118 (Cum. Supp. 2004).  

No. A-05-218: State v. Davey. Appeal dismissed. See rule 
7A(2).  

No. A-05-218: State v. Davey. Motion of appellant for 
rehearing sustained. Order dismissing appeal vacated; appeal 
reinstated.  

No. A-05-218: State v. Davey. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

Nos. A-05-219 through A-05-222: State v. Tibbs. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-05-225: State v. Parker. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-226: State v. Harris. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-227: Russell v. Kriefels. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2301(1) (Cum. Supp. 2004); 
Martin v. McGinn, 265 Neb. 403, 657 N.W.2d 217 (2003).  

No. A-05-228: Tyler v. Tyler. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-229: Flower View Assocs. Ltd. Part. v. B & R 
Stores. Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice.  

No. A-05-232: State v. Wilken. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Laymon, 239 Neb. 80, 474 N.W.2d 458 (1991).  

No. A-05-234: State v. Lakota. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).

lix



CASES DISPOSED OF WITHOUT OPINION

No. A-05-236: Steadman and Gerard, Inc. v. Shipp. Motion 
of appellee Luther for summary dismissal sustained; appeal dis
missed. See, rule 7B(1); Neb. Rev. Stat. § 25-1315 (Cum. Supp.  
2004).  

No. A-05-238: State v. Washington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-239: State v. Ruch. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-240: Tyler v. Wiers. Appeal dismissed. See, rule 
7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995); 
State v. Howard, 184 Neb. 274, 167 N.W.2d 80 (1969).  

No. A-05-241: Tyler v. Banks. Affirmed. See rule 7A(1).  
No. A-05-242: Tyler v. Crosby. Appeal dismissed. See, rule 

7A(2); Neb. Rev. Stat. § 25-2301(1) (Cum. Supp. 2004); Martin 
v. McGinn, 265 Neb. 403, 657 N.W.2d 217 (2003).  

No. A-05-243: Brown v. Putnam. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-05-244: Anderson v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Dittrich v. Nebraska Dept. of 
Corr Servs., 248 Neb. 818, 539 N.W.2d 432 (1995).  

No. A-05-246: Badejo v. Mid-America Neurosurgery 
Clinic. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-247: Bryant v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum.  
Supp. 2004).  

No. A-05-248: State v. Garrett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-249: State v. Romero. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  
See, also, Sindelar v. Haney Oil, Inc., 254 Neb. 975, 581 N.W.2d 
405 (1998).  

No. A-05-254: Dedominici v. Dedominici. By order of the 
court, appeal dismissed for failure to file briefs.

lx



CASES DISPOSED OF WITHOUT OPINION

No. A-05-256: Jasper v. Miller. Appeal dismissed. See, rule 
7A(2); Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 
560 (1997); Brozovsky v. Norquest, 231 Neb. 731, 437 N.W.2d 
798 (1989).  

No. A-05-263: State v. Stamp. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-264: State v. Viveros-Circilo. Affirmed. See rule 
7A(1).  

No. A-05-266: State v. Washington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-270: State v. Urban. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-272: State v. Benavides. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 29-824(2) and 29-825 (Cum.  
Supp. 2004); State v. Ruiz-Medina, 8 Neb. App. 529, 597 N.W.2d 
403 (1999).  

No. A-05-273: State v. Torres. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-274: State v. Alm. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). See, 
also, State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003).  

No. A-05-278: Moore v. Miner. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-282: State v. Wear. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-287: State v. Scott. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-288: State v. Kiihne. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-05-293: State v. Dawn. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).
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No. A-05-295: Tyler v. Rocafort. Appeal dismissed. See rule 
7A(2).  

No. A-05-298: McGill v. Big Red Lottery Servs. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs.  

No. A-05-302: Dubry v. Dubry. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-303: City of Gordon v. Stanko. Appeal dismissed.  
See, rule 7A(2); Pennfield Oil Co. v. Winstrom, 267 Neb. 288, 
673 N.W.2d 558 (2004). See, also, Niklaus v. Abel Construction 
Co., 164 Neb. 842, 83 N.W.2d 904 (1957).  

No. A-05-304: In re Interest of Victor C. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-05-305: In re Interest of Margarita C. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-306: In re Interest of Jose C. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-307: In re Interest of Diego C. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-308: State v. Roman. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-309: State v. Nava. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-3 10: State v. Smith. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-3 11: State v. Stuhr. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See State v.  
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).  

No. A-05-313: Alexander v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-314: Custer v. Rhoads. Alternative motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-317: State v. Truax. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-319: Timmerman v. Timmerman. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-320: Miers v. Hugelman. Appeal dismissed. See 
rule 7A(2).
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No. A-05-321: State v. Nickolite. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-323: Onuachi v. Meylan Enters. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-05-324: In re Interest of Jesse T. By order of the 
court, appeal dismissed for failure to file briefs.  

No. A-05-325: In re Interest of Jeffrey U. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-05-327: Jadhav v. Creighton University. Stipulation 
considered; appeal dismissed.  

No. A-05-328: Tockey v. Tockey. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-332: Marti v. Marti. Motion considered; appeal 
dismissed at cost of appellant.  

No. A-05-333: Lockman v. Diekmann. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-341: State v. Burton. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-342: Tyler v. Clarke. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-344: State v. Spivey. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  
See, also, State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003).  

No. A-05-346: In re Interest of Steven S. Appeal dismissed.  
See rule 7A(2).  

No. A-05-349: Frank v. Frank. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-352: State v. Stevens. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-356: State v. Cordova. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-358: J. R. Simplot Co. v. Jelinek. Stipulation 
allowed; appeal dismissed.  

No. A-05-359: Martin v. Martin. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-366: Smith v. The 5th Season. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.
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No. A-05-368: Tyler v. Kenney. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-378: State v. Barnett. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-380: Community Redevelopment Auth. v. Dietz.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-384: State v. Krohn. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-392: State v. Henderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

Nos. A-05-393, A-05-394: State v. Anngello. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See rule 7B(2).  

No. A-05-403: In re Estate of Glynn. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 25-1144.01 and 25-1912(1) (Cum.  
Supp. 2004); Wanha v. Long, 255 Neb. 849, 587 N.W.2d 531 
(1998).  

No. A-05-404: Dean v. Clarke. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.  

Nos. A-05-408, A-05-410: State v. Wright. Motions of 
appellant to dismiss appeals sustained; appeals dismissed with 
prejudice.  

No. A-05-409: State v. Harter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-41 1: State v. Perez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

Nos. A-05-417, A-05-429, A-05-430: State v. Majerus.  
Motions of appellee for summary affirmance sustained; judg
ments affirmed. See rule 7B(2).  

No. A-05-418: State v. Kallhoff. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  
See, also, State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003).

lxiv



CASES DISPOSED OF WITHOUT OPINION

No. A-05-419: State v. Shelby. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  
See, also, State v. El-Tabech, 259 Neb. 509, 610 N.W.2d 737 
(2000).  

No. A-05-431: State v. Gould. Appeal dismissed. See, rule 
7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995); 
State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 (2003).  

No. A-05-432: State v. Wells. Motion of appellee for sum
mary affirmance sustained; judgment affirmed as modified. See, 
rule 7B(2); Neb. Rev. Stat. § 47-502 (Reissue 2004); State v.  
Smith, 269 Neb. 773, 696 N.W.2d 871 (2005); State v. Bao, 269 
Neb. 127, 690 N.W.2d 618 (2005); State v. Ildefonso, 262 Neb.  
672, 634 N.W.2d 252 (2001); State v. Dallman, 260 Neb. 937, 
621 N.W.2d 86 (2000).  

No. A-05-433: State v. Boss. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). See, 
also, State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003).  

No. A-05-436: O'Hara v. Duffy Brothers Constr. Appeal 
dismissed. See, rule 7A(2); Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001).  

No. A-05-439: Hood v. Department of Labor Workforce 
Dev. Appeal dismissed. See, rule 7A(2); Kovar v. Habrock, 261 
Neb. 337, 622 N.W.2d 688 (2001).  

No. A-05-441: Clarke v. Dodge Cty. Bd. of Equal. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 77-5019(2)(a) 
(Reissue 2003); Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb.  
App. 499, 677 N.W.2d 521 (2004). Appellee's motion for sum
mary dismissal is overruled as moot.  

No. A-05-443: State v. Zurcher. Appeal dismissed. See State 
v. Pointer, 224 Neb. 892, 402 N.W.2d 268 (1987).  

No. A-05-444: State v. Wuster. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-445: State v. Watts. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v.  
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).
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Nos. A-05-446, A-05-447: State v. Coleman. Motions of 
appellee for summary affirmance sustained; judgments affirmed.  
See, rule 7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001); State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 
(1999).  

No. A-05-456: State v. Munoz. Motion of appellee for sum
mary affirmance sustained. See State v. Segura, 265 Neb. 903, 
660 N.W.2d 512 (2003).  

No. A-05-457: State v. Boyd. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Smith, 269 Neb. 773, 696 N.W.2d 871 (2005).  

No. A-05-458: State v. Sanderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-462: U.S. Bank Nat. Assn. v. Chacko. Appeal dis
missed. See, rule 7A(2); Keef v. State, 262 Neb. 622, 634 N.W.2d 
751 (2001).  

No. A-05-464: State v. Valentino. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-465: State v. Carter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-468: Cathcart v. Kollars. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-05-471: State v. Lopez. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-474: Moore v. Danaher. Appeal dismissed. See, 
rule 7A(2); State v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 
(2002).  

No. A-05-475: Tyler v. Department of Corr. Servs. By order 
of the court, appeal dismissed for failure to file briefs.  

No. A-05-476: Shoemaker v. Shoemaker. Appeal dismissed.  
See, rule 7A(2); Wicker v. Waldemath, 238 Neb. 515, 471 
N.W.2d 731 (1991).  

No. A-05-480: Casteel v. State. Summarily affirmed. See, 
rule 7A(1); Urwiller v. Neth, 263 Neb. 429, 640 N.W.2d 417 
(2002); Hoyle v. Peterson, 216 Neb. 253, 343 N.W.2d 730 
(1984).  

No. A-05-486: Petersen v. Kleinow. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.
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No. A-05-488: State v. Perry. Upon consideration of appel
lee's suggestion of remand, judgment of district court is reversed 
and remanded with directions. See, Neb. Rev. Stat. § 29-3001 
(Reissue 1995); State v. Costanzo, 235 Neb. 126, 454 N.W.2d 
283 (1990).  

No. A-05-489: State v. Harrel. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-498: In re Trust of Behring. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. A-05-501: Friedman v. Friedman. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-503: State v. Carter. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-505: Jones v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 
N.W.2d 617 (1995).  

No. A-05-506: Moore v. Exstrom. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-507: Iucker v. Clarke. Appeal dismissed. See, rule 
7A(2); Gernstein v. Lake, 259 Neb. 479, 610 N.W.2d 714 (2000); 
Brozovsky v. Norquest, 231 Neb. 731, 437 N.W.2d 798 (1989).  

No. A-05-510: Esperti v. Wild. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2004).  

No. A-05-511: Principal Life Ins. Co. v. Estate of 
Alexander. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1301(1) (Cum. Supp. 2004); Parker v. Parker, 10 Neb. App.  
658, 636 N.W.2d 385 (2001).  

No. A-05-512: State v. Renteria. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-513: In re Interest of Nya E. & Khalid E. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-515: State v. Zimmerman. Appeal dismissed. See, 
rule 7A(2); State v. Stuart, 12 Neb. App. 283, 671 N.W.2d 239 
(2003). District court ordered to vacate its order of March 22, 
2005.  

No. A-05-516: State v. Kuehn. Appeal dismissed. See, rule 
7A(2); State v. Lauck, 261 Neb. 145, 621 N.W.2d 515 (2001).  

No. A-05-522: State v. Sibley. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. A-05-524: Gerking v. Cooper. Stipulation allowed; 
appeal dismissed.  

No. A-05-525: Moore v. Doe. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-526: Francis v. Francis. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-531: State v. Voogt. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).  

No. A-05-534: Rupe v. Nebraska Tax Equal. & Rev.  
Comm. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 77-5019(2)(a) (Reissue 2003); Widtfeldt v. Holt Cty. Bd. of 
Equal., 12 Neb. App. 499, 677 N.W.2d 521 (2004).  

No. A-05-535: State v. Schleiger. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-538: State on behalf of Flowers v. Jones. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 
1995); State on behalf of L.L.B. v. Hill, 268 Neb. 355, 682 
N.W.2d 709 (2004).  

No. A-05-539: State on behalf of Hill v. Hill. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 
1995); State on behalf of L.L.B. v. Hill, 268 Neb. 355, 682 
N.W.2d 709 (2004).  

No. A-05-542: Wermers v. Wermers. Appeal dismissed. See 
rule 7A(2).  

No. A-05-545: State v. Brooks. By order of the court, appeal 
dismissed for failure to file briefs.  

No. A-05-554: State v. Bilello. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-2729 (Cum. Supp. 2004).  

No. A-05-556: State v. White. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Nelson, 262 Neb. 896, 636 N.W.2d 620 (2001); State v.  
Castor, 262 Neb. 423, 632 N.W.2d 298 (2001).  

No. A-05-557: State v. Gillpatrick. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  

No. A-05-559: Dean v. Clarke. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.
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No. A-05-560: R.K. Properties v. First American Title Ins.  
Co. By order of the court, appeal dismissed for failure to file 
briefs.  

No. A-05-561: State v. Hamilton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2).  

No. A-05-566: Hassel v. Williams. By order of the court, 
appeal dismissed for failure to file briefs.  

No. A-05-572: State v. Runningbear. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). See, also, State v. Segura, 265 Neb. 903, 660 N.W.2d 512 
(2003).  

No. A-05-577: Cash v. Damman. Motion considered; appeal 
dismissed.  

No. A-05-579: Felder v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); In re Interest of T W et al., 234 Neb.  
966, 453 N.W.2d 436 (1990); State v. Stuart, 12 Neb. App. 283, 
671 N.W.2d 239 (2003).  

No. A-05-580: State v. Boston. Motion of appellee for sum
mary affirmance sustained; judgment affirmed. See rule 7B(2).  

No. A-05-585: State v. Sherrod. Affirmed. See rule 7A(1).  
No. A-05-589: Syverson v. Department of Motor Vehicles.  

Motion of appellant to dismiss appeal sustained; appeal dis
missed at cost of appellant.  

Nos. A-05-600 through A-05-605: In re Interest of Bryan A.  
et al. Motions of appellant to dismiss appeal sustained; appeals 
dismissed.  

No. A-05-607: Stull v. Stull. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-609: Kwiatkowski v. Neth. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. A-05-612: Lilienkamp v. Bamburg. Stipulation allowed; 
appeal dismissed.  

No. A-05-617: State v. Hunt. Appeal dismissed. See rule 
7A(2).
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No. A-05-623: Bull v. City of Omaha. Appeal dismissed.  
See, rule 7A(2); Pennfield Oil Co. v. Winstrom, 267 Neb. 288, 
673 N.W.2d 558 (2004); State v. Carney, 220 Neb. 906, 374 
N.W.2d 59 (1985); Parker v. Parker, 10 Neb. App. 658, 636 
N.W.2d 385 (2001).  

No. A-05-628: Brandon v. Department of Corr. Servs.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2004).  

No. A-05-630: State v. Synstad. Stipulation of parties for 
summary reversal granted. Appellee's suggestion of remand 
granted. Cause remanded to district court to resentence appel
lant. See Neb. Rev. Stat. § 29-2204(1)(a)(ii)(A) (Cum. Supp.  
2004).  

No. A-05-631: State v. Synstead. Appellee's suggestion of 
remand granted. Cause remanded to district court with instruc
tions to resentence appellant. See Neb. Rev. Stat.  
§ 29-2204(l)(a)(ii)(A) (Cum. Supp. 2004).  

No. A-05-634: State v. Samuel. Appeal dismissed. See rule 
7A(2).  

No. A-05-635: State v. McKoy. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. §§ 25-1912(1) and 25-2301.02 (Cum.  
Supp. 2004).  

No. A-05-639: State on behalf of Fogg v. Fogg. Matter dis
missed. See rule 7A(2).  

No. A-05-642: Foley v. Foley. Stipulation allowed; appeal 
dismissed.  

No. A-05-643: Russell v. Williams. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2004); Keef 
v. State, 262 Neb. 622, 634 N.W.2d 751 (2001).  

No. A-05-645: In re Interest of Candise J. Motion of appel
lant to dismiss appeal sustained; appeal dismissed.  

No. A-05-656: Family Skill Building Servs. v. Montenaz.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 84-917(2)(a) (Reissue 1999); Kovar v. Habrock, 261 Neb. 337, 
622 N.W.2d 688 (2001).  

No. A-05-661: State v. Rohde. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2004).
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No. A-05-674: Kotlarz v. Olson Bros., Inc. Appeal dis
missed. See, rule 7A(2); Malolepszy v. State, 270 Neb. 100, 699 
N.W.2d 387 (2005).  

No. A-05-680: Midwest Independent Bank v. Purdy.  
Stipulation allowed; appeal dismissed; each party to pay own 
costs.  

No. A-05-68 1: Myers v. Neth. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-688: State v. Mit. By order of the court, appeal dis
missed for failure to file briefs.  

No. A-05-690: Haney v. Holt. Appeal dismissed. See, rule 
7A(2); State v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 (2002); 
State v. Plymate, 8 Neb. App. 513, 598 N.W.2d 65 (1999).  

No. A-05-696: Arent v. Kelley. Matter dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2004).  

No. A-05-698: Tyler v. Kyler. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-699: State v. Hatfield. Motion of appellant to dis
miss appeal sustained; appeal dismissed.  

No. A-05-700: State v. Sayles. Appellee's suggestion of 
remand sustained. Appellant's sentence vacated and cause 
remanded for resentencing with credit for time served. See Neb.  
Rev. Stat. § 83-1,106 (Reissue 1999).  

No. A-05-701: State on behalf of Hansen v. Johnson.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-702: Marshall v. Kessler. Appeal dismissed. See, 
rule 7A(2); Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 385 
(2001).  

No. A-05-703: In re Guardianship & Conservatorship of 
Swisher. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat.  
§ 25-1315 (Cum. Supp. 2004); Pioneer Chem. Co. v. City of 
North Platte, 12 Neb. App. 720, 685 N.W.2d 505 (2004).  

No. A-05-704: In re Estate of Swisher. Appeal dismissed.  
See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2004); 
Pioneer Chem. Co. v. City of North Platte, 12 Neb. App. 720, 
685 N.W.2d 505 (2004).
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No. A-05-705: In re Trust Agreement (1997) of Swisher.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2004); Pioneer Chem. Co. v. City of North Platte, 
12 Neb. App. 720, 685 N.W.2d 505 (2004).  

No. A-05-706: In re Trust Agreement (1994) of Swisher.  
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2004); Pioneer Chem. Co. v. City of North Platte, 
12 Neb. App. 720, 685 N.W.2d 505 (2004).  

No. A-05-718: State v. Maldonado. Stipulation allowed; 
appeal dismissed.  

No. A-05-727: State v. Steskal. Appeal dismissed. See Neb.  
Rev. Stat. § 25-1912(1) (Cum. Supp. 2004).  

No. A-05-746: Martin v. Goynes. Appeal dismissed. See, 
rule 7A(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-05-747: State on behalf of Goynes v. Martin. Appeal 
dismissed. See, rule 7A(2); State v. Haase, 247 Neb. 817, 530 
N.W.2d 617 (1995).  

No. A-05-749: Kutz v. Spale. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. A-05-750: In re Interest of Kyle G. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-75 1: In re Interest of Kyle G. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. A-05-752: State v. Liston. Appeal dismissed. See, rule 
7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 (2000).  

No. A-05-760: Dolson v. Heil. Appeal dismissed. See, rule 
7A(2); Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 
(2005).  

No. A-05-763: Thompson v. Thompson. Appeal dismissed.  
See, rule 7A(2); Back Acres Pure Trust v. Fahnlander, 233 Neb.  
28, 443 N.W.2d 604 (1989) (courts will not permit laymen to 
appear in court in representative capacity). See, also, Waite v.  
Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 (1992).  

No. A-05-777: State v. Watkins. Appeal dismissed. See rule 
7A(2).  

No. A-05-778: State v. Watkins. Appeal dismissed. See rule 
7A(2).
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CASES DISPOSED OF WITHOUT OPINION

No. A-05-779: State v. Watkins. Appeal dismissed. See rule 
7A(2).  

No. A-05-780: State v. Watkins. Appeal dismissed. See rule 
7A(2).  

No. A-05-784: Tyler v. Loock. Appeal dismissed. See rule 
7A(2).  

No. A-05-788: Department of Roads v. Transcore ITS.  
Appeal dismissed. See, rule 7A(2); Pioneer Chem. Co. v. City of 
North Platte, 269 Neb. 595, 694 N.W.2d 208 (2005); Pioneer 
Chem. Co. v. City of North Platte, 12 Neb. App. 720, 685 
N.W.2d 505 (2004).  

No. A-05-789: In re Guardianship of Napue. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-801: Nichols v. Nichols. Motion of appellant to dis
miss appeal considered; appeal dismissed at cost of appellant.  

No. A-05-802: Bell v. Froehlich. Motion of appellant to dis
miss appeal sustained; appeal dismissed with prejudice.  

No. A-05-823: State v. Stoner. Appeal dismissed. See rule 
7A(2). See, also, State v. Schmailzl, 248 Neb. 314, 534 N.W.2d 
743 (1995); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 
(1995).  

No. A-05-829: Leary v. Brandeis Catering. Appeal dis
missed. District court order of June 14, 2005, vacated, and cause 
remanded for further proceedings. See State v. Brown, 12 Neb.  
App. 940, 687 N.W.2d 203 (2004).  

No. A-05-832: State ex rel. Tyler v. Sheriff of Lancaster 
Cty. Appeal dismissed. See, rule 7A(2); Waite v. Carpenter, 1 
Neb. App. 321, 496 N.W.2d 1 (1992).  

No. A-05-839: State on behalf of Bush v. Bush. Appeal dis
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum.  
Supp. 2004); Martin v. McGinn, 267 Neb. 931, 678 N.W.2d 737 
(2004).  

No. A-05-847: Sutton v. Killham. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2004); 
Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 (2005).  

No. A-05-851: State v. Anderson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2004).
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CASES DISPOSED OF WITHOUT OPINION

No. A-05-857: Cline v. Community Blood Bank. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs.  

No. A-05-860: Tyler v. "Union Pacific Railroad". Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. A-05-864: Schemmer Assocs. v. 724 Campus Dev.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. A-05-882: State v. Conroy. Appeal dismissed. See rule 
7A(2).  

No. A-05-883: State v. Janis. Appeal dismissed. See rule 
7A(2).  

No. A-05-884: State v. Janis. Appeal dismissed. See rule 
7A(2).  

No. A-05-897: Reeder v. Reeder. Appeal dismissed. See, rule 
7A(2); Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 682 
(1999).  

No. A-05-904: Keithley v. Johnson. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 2004); 
Glass v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).  

No. A-05-938: Kohlhof v. Department of Motor Vehicles.  
Motion of appellant to dismiss appeal sustained; appeal dis
missed with prejudice.  

No. A-05-939: In re Interest of Nicholas V. Appeal dis
missed. See rule 7A(2).  

No. A-05-976: Billups v. Nebraska Medical Center. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum.  
Supp. 2004).
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LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 

No. S-02-854: Pioneer Chem. Co. v. City of North Platte, 
12 Neb. App. 720 (2004). Petition of appellant for further review 
sustained on December 15, 2004.  

No. A-02-1276: Kotinek v. Willard. Petition of appellant for 
further review overruled on November 12, 2004, as untimely 
filed.  

No. S-02-1307: State v. Wiese. Petition of appellant for fur
ther review sustained on October 14, 2004.  

No. A-02-1312: Armagost v. McFarland. Petition of appel
lant for further review overruled on November 17, 2004.  

No. A-02-1419: Madson v. TBT Ltd. Liability Co., 12 Neb.  
App. 773 (2004). Petition of appellee for further review over
ruled on October 27, 2004.  

No. A-02-1429: State v. Smith. Petition of appellant for fur
ther review overruled on October 22, 2004, as untimely filed.  

No. A-03-001: Muhlbach v. Muhlbach. Petition of appellant 
for further review overruled on October 8, 2004, as filed out of 
time.  

No. A-03-098: Knittel v. State. Petition of appellant for fur
ther review overruled on December 15, 2004.  

No. A-03-121: Guenther v. Praest. Petition of appellee for 
further review overruled on April 20, 2005.  

Nos. A-03-200 through A-03-203: State v. Evans. Petitions 
of appellant for further review overruled on April, 20, 2005.  

No. A-03-216: Kelley v. Hearthstone Homes. Petition of 
appellant for further review overruled on November 10, 2004.  

No. S-03-262: Lorimer v. Good Samaritan Health Sys.  
Petition of appellant for further review sustained on January 12, 
2005.  

No. A-03-29 1: Edquist v. City of Bellevue. Petition of appel
lee for further review overruled on December 15, 2004.  

No. A-03-301: State v. Bradley. Petition of appellant for fur
ther review overruled on October 27, 2004.  
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PETITIONS FOR FURTHER REVIEW

No. A-03-326: State v. Gilpin. Petition of appellant for fur
ther review overruled on February 16, 2005.  

No. A-03-335: Fraternal Order of Police v. County of 
Douglas. Petition of appellant for further review overruled on 
November 10, 2004.  

No. S-03-354: Smeal Fire Apparatus Co. v. Kreikemeier, 
13 Neb. App. 21 (2004). Petition of appellant for further review 
sustained on March 30, 2005.  

No. A-03-378: Stevens v. Dakota Title & Escrow Co.  
Petition of appellant for further review overruled on February 9, 
2005.  

No. A-03-382: Hemmer v. Hemmer. Petition of appellee for 
further review overruled on November 10, 2004.  

No. A-03-393: Medical Enters. v. City of Lincoln. Petition 
of appellant for further review overruled on October 27, 2004.  

No. A-03-404: Haag v. Haag. Petition of appellant for further 
review overruled on November 10, 2004.  

No. A-03-437: Gaston v. Gaston. Petition of appellee for fur
ther review overruled on October 27, 2004.  

No. A-03-451: City of Bellevue v. Engler. Petition of appel
lant for further review overruled on November 17, 2004.  

No. A-03-455: Ryan v. Galbraith. Petition of appellant for 
further review overruled on November 24, 2004.  

No. A-03-460: Pope v. Nebraska Bd. of Parole. Petition of 
appellants for further review overruled on April 13, 2005.  

No. S-03-481: Kam v. IBP, inc., 12 Neb. App. 855 (2004).  
Petition of appellee for further review sustained on November 
17, 2004.  

No. A-03-544: State v. Bruna, 12 Neb. App. 798 (2004).  
Petition of appellant for further review overruled on January 20, 
2005.  

No. A-03-549: Baumbach v. Hauxwell. Petition of appellee 
for further review overruled on November 17, 2004.  

No. S-03-618: Dyer v. Neth. Petition of appellant for further 
review dismissed on December 22, 2004, as having been 
improvidently granted.  

No. A-03-63 1: State v. Loy. Petition of appellant for further 
review overruled on January 20, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-03-656: State v. Cutshall. Petition of appellant for fur
ther review overruled on November 17, 2004.  

No. S-03-670: State v. Rieger, 13 Neb. App. 444 (2005).  
Petition of appellant for further review sustained on July 13, 
2005.  

No. A-03-686: Nolan v. Campbell, 13 Neb. App. 212 (2004).  
Petition of appellant for further review overruled on June 29, 
2005.  

No. A-03-707: State v. Valasek. Petition of appellant for fur
ther review overruled on October 14, 2004.  

No. A-03-733: State v. Gonzales. Petition of appellant for 
further review overruled on December 15, 2004.  

No. A-03-763: Delano v. Delano. Petition of appellant for 
further review overruled on November 10, 2004.  

No. A-03-764: Smith v. Smith. Petition of appellant for fur
ther review overruled on May 11, 2005.  

No. S-03-800: Mumin v. T-Netix Telephone Co., 13 Neb.  
App. 188 (2004). Petition of appellant for further review sus
tained on February 16, 2005.  

No. A-03-804: Maas v. Sodoro, Daly. Petition of appellee for 
further review overruled on June 8, 2005.  

No. A-03-877: Olson v. Olson, 13 Neb. App. 365 (2005).  
Petition of appellant for further review overruled on June 22, 
2005.  

No. A-03-877: Olson v. Olson, 13 Neb. App. 365 (2005).  
Petition of appellee for further review overruled on June 22, 
2005.  

No. A-03-899: Wagner v. Wagner. Petition of appellant for 
further review overruled on October 27, 2004.  

No. A-03-915: Rayburn v. Darrell Bruns Constr. Petition of 
appellant for further review overruled on March 23, 2005.  

No. A-03-922: Whitfield v. Sanders. Petition of appellant for 
further review overruled on April 27, 2005.  

No. A-03-956: Stumbaugh v. Allstate Ins. Co. Petition of 
appellant for further review overruled on July 13, 2005.  

No. A-03-962: Savery v. Savery. Petition of appellant for fur
ther review overruled on June 8, 2005.  

No. A-03-969: Ourada v. Ourada. Petition of appellant for 
further review overruled on June 15, 2005.
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PETITIONS FOR FURTHER REVIEW

Nos. A-03-974, A-03-1460: Arias v. Arias. Petitions of 
appellant for further review overruled on January 12, 2005.  

No. A-03-979: State v. Dalton. Petition of appellant for fur
ther review overruled on November 10, 2004.  

No. A-03-997: Pserros v. Department of Corr. Servs.  
Petition of appellant for further review overruled on November 
19, 2004, as untimely filed.  

No. A-03-1014: State v. Bringus. Petition of appellant pro se 
for further review overruled on December 29, 2004.  

No. A-03-1024: Kaltsounis v. Chappelear. Petition of appel
lant for further review overruled on November 17, 2004.  

No. A-03-1025: Nielson v. Nielson. Petition of appellant for 
further review overruled on July 13, 2005.  

No. A-03-1069: Dinsmore v. Gateway Realty of McCook.  
Petition of appellant for further review overruled on June 29, 
2005.  

No. A-03-1079: Lucas v. Anderson Ford, 13 Neb. App. 133 
(2004). Petitions of appellant for further review overruled on 
February 9, 2005.  

No. A-03-1112: Gies v. City of Gering, 13 Neb. App. 424 
(2005). Petition of appellee for further review overruled on June 
15, 2005.  

No. A-03-1119: State v. Garcia. Petition of appellant for fur
ther review overruled on November 10, 2004.  

No. A-03-l138: In re Interest of Marisa R. Petition of 
appellant for further review overruled on January 20, 2005.  

No. A-03-1141: Stanfill v. Hansen Transfer. Petition of 
appellant for further review overruled on October 14, 2004.  

No. A-03-1144: In re Interest of Cody S. Petition of appel
lant for further review overruled on October 27, 2004.  

Nos. A-03-1153, A-03-1154: State v. Leonor. Petitions of 
appellant for further review overruled on June 29, 2005.  

No. A-03-l157: Meister v. Meister. Petition of appellant for 
further review overruled on July 13, 2005.  

No. A-03-1185: State v. Pickard. Petition of appellant for 
further review overruled on December 22, 2004.  

No. A-03-1191: State v. Morales. Petition of appellant for 
further review overruled on March 30, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-03-1191: State v. Morales. Petition of appellant pro se 
for further review overruled on March 30, 2005.  

No. A-03-1198: Haythorn Land & Cattle Co. v. Kingsley 
Cattle Co. Petition of appellant for further review overruled on 
June 8, 2005.  

No. A-03-1201: Wiese v. American Fam. Mut. Ins. Co.  
Petition of appellant for further review overruled on June 8, 
2005.  

No. A-03-1207: In re Guardianship & Conservatorship of 
Bowman, 12 Neb. App. 891 (2004). Petition of appellee for fur
ther review overruled on November 24, 2004.  

No. A-03-1235: State v. Schulte, 12 Neb. App. 924 (2004).  
Petition of appellant for further review overruled on November 
17, 2004.  

No. A-03-1247: Nelsen v. Arrow Distributing. Petition of 
appellant for further review overruled on October 27, 2004.  

No. A-03-1271: State v. Chrisman. Petition of appellee for 
further review overruled on November 10, 2004.  

No. A-03-1282: State v. Clinebell. Petition of appellant for 
further review overruled on December 22, 2004.  

No. A-03-1288: State v. Gunter. Petition of appellant for fur
ther review overruled on May 16, 2005, as untimely filed.  

No. A-03-1288: State v. Gunter. Petition of appellant for fur
ther review overruled on July 26, 2005, for lack of jurisdiction.  

No. A-03-1335: Kramper Family Farm v. Beef Products, 
Inc. Petition of appellant for further review overruled on July 13, 
2005.  

No. A-03-1346: State v. Sparr, 13 Neb. App. 144 (2004).  
Petition of appellant for further review overruled on January 20, 
2005.  

No. A-03-1363: State v. Purdy. Petition of appellant for fur
ther review overruled on January 12, 2005.  

No. A-03-1366: State v. Seffron. Petition of appellant for fur
ther review overruled on May 11, 2005.  

No. A-03-1387: Schwarck v. Schwarck. Petition of appellant 
for further review overruled on December 15, 2004.  

No. A-03-1390: State v. Rush. Petition of appellant for fur
ther review overruled on October 14, 2004.

lxxix



PETITIONS FOR FURTHER REVIEW

No. S-03-1399: State v. Muro, 13 Neb. App. 38 (2004).  
Petition of appellant for further review sustained on December 1, 
2004.  

No. A-03-1405: Gibraltar Constr. Co. v. R.G.G. Service.  
Petition of appellant for further review overruled on August 31, 
2005.  

No. A-03-1427: Miller v. Miller. Petition of appellant for fur
ther review overruled on June 15, 2005.  

No. A-03-1429: State v. Coleman. Petition of appellant for 
further review overruled on October 27, 2004.  

No. A-03-1462: State v. Harper. Petition of appellant for fur
ther review overruled on December 22, 2004.  

No. A-04-023: State v. Guzman-Gomez, 13 Neb. App. 235 
(2005). Petition of appellant for further review overruled on 
March 23, 2005.  

No. S-04-028: In re Interest of Shelby L. Petition of appel
lant for further review sustained on March 9, 2005.  

No. S-04-028: In re Interest of Shelby L. Petition of appel
lees for further review sustained on March 9, 2005.  

No. A-04-029: In re Interest of Jersey S. Petition of appel
lant for further review overruled on February 24, 2005.  

No. A-04-030: Lecher-Zapata v. Board of Regents. Petition 
of appellant for further review overruled on July 7, 2005.  

No. A-04-032: Hodge v. Biskup. Petition of appellants for 
further review overruled on August 31, 2005.  

No. A-04-048: State v. Siebrass. Petition of appellant for fur
ther review overruled on January 26, 2005.  

No. A-04-052: State v. Rouse, 13 Neb. App. 90 (2004).  
Petition of appellee for further review overruled on January 12, 
2005.  

Nos. A-04-061 through A-04-063: Rushmore Borglum 
Ministry v. Washington Cty. Bd. of Equal. Petitions of appel
lee for further review overruled on April 13, 2005.  

No. S-04-079: Blinn v. Beatrice Community Hosp. & 
Health Ctr., 13 Neb. App. 459 (2005). Petition of appellant for 
further review sustained on July 13, 2005.  

No. A-04-083: State v. White. Petition of appellee for further 
review overruled on April 20, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-088: State v. Hively. Petition of appellant for fur
ther review overruled on November 10, 2004.  

No. A-04-097: Snyder v. Auto America Fleet & Lease 
Outfit. Petition of appellant for further review overruled on 
April 20, 2005.  

No. S-04-105: Pope v. Department of Corr. Servs. Petition 
of appellant for further review dismissed on November 10, 2004, 
as having been improvidently granted.  

No. A-04-110: Todd Harless Electric v. Baldwin. Court 
treated petition of appellant for writ of certiorari as a petition for 
further review and overruled same on January 28, 2005, as 
untimely filed.  

No. A-04-125: Mumin v. Hart. Petition of appellant for fur
ther review overruled on November 10, 2004.  

No. A-04-143: State v. Cutler. Petition of appellant for fur
ther review overruled on June 8, 2005.  

Nos. A-04-156, A-04-157: State v. Haynes. Petitions of 
appellant for further review overruled on November 24, 2004.  

No. A-04-172: In re Interest of Virginia L. et al. Petition of 
appellant for further review overruled on March 9, 2005.  

No. A-04-172: In re Interest of Virginia L. et al. Petition of 
appellee Timothy W. for further review overruled on March 9, 
2005.  

No. A-04-186: Hatch v. Hatch. Petition of appellant for fur
ther review overruled on March 9, 2005.  

No. A-04-193: State v. Ware. Petition of appellant for further 
review overruled on October 14, 2004.  

No. A-04-193: State v. Ware. Petition of appellant for further 
review overruled on October 14, 2004, as untimely filed.  

No. A-04-199: Darnall Ranch v. Banner Cty. Bd. of Equal.  
Petition of appellant for further review overruled on May 18, 
2005.  

No. A-04-2 11: Blodgett-McDeavitt v. University of 
Nebraska. Petition of appellant for further review overruled on 
January 20, 2005.  

No. S-04-250: In re Interest of Devin W. et al., 13 Neb. App.  
392 (2005). Petition of appellee State for further review sus
tained on May 11, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-277: Biberos v. George Risk Indus. Petition of 
appellant for further review overruled on February 9, 2005.  

No. A-04-317: State v. McCroy. Petition of appellant pro se 
for further review overruled on February 8, 2005, as filed out of 
time.  

No. A-04-318: State v. Jones. Petition of appellant for further 
review overruled on October 14, 2004.  

No. A-04-32 1: Shafer v. Sunset Motors. Petition of appellant 
for further review overruled on January 20, 2005.  

No. A-04-347: State v. Ziegenbein. Petition of appellant for 
further review overruled on February 24, 2005.  

No. A-04-357: Niedbalski v. Jensen. Petition of appellant for 
further review overruled on August 31, 2005.  

No. A-04-359: Jensen v. Niedbalski. Petition of appellant for 
further review overruled on August 31, 2005.  

No. A-04-362: State v. Cabrera. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-04-366: State v. Ivory. Petition of appellant for further 
review overruled on October 27, 2004.  

No. A-04-370: Hajny v. Ag Processing. Petition of appellant 
for further review overruled on May 25, 2005.  

No. A-04-385: In re Interest of Elizabeth S. Petitions of 
appellees for further review overruled on February 9, 2005.  

Nos. A-04-397, A-04-398: State v. Williamson. Petitions of 
appellant for further review overruled on December 29, 2004.  

No. A-04-425: State v. Lara. Petition of appellant for further 
review overruled on November 17, 2004.  

No. A-04-45 1: State v. Casas. Petition of appellant for further 
review overruled on February 24, 2005.  

No. A-04-467: State v. Felder. Petition of appellant for fur
ther review overruled on October 27, 2004.  

No. A-04-470: In re Interest of Aquisha S. et al. Petition of 
appellant for further review overruled on February 8, 2005, as 
filed out of time.  

No. A-04-475: State v. Henry. Petition of appellant for fur
ther review overruled on October 27, 2004.  

No. A-04-479: Davis v. Davis. Petition of appellant for fur
ther review overruled on January 26, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-480: State v. Gibilisco. Petition of appellant for 
further review overruled on July 13, 2005.  

No. A-04-484: In re Interest of E.M., 13 Neb. App. 287 
(2005). Petition of appellant for further review overruled on 
March 30, 2005.  

No. A-04-486: State v. White. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-04-496: State v. Swift. Petition of appellant for further 
review overruled on November 24, 2004.  

No. A-04-520: In re Guardianship & Conservatorship of 
KC F. Petition of appellant for further review overruled on May 
11,2005.  

No. A-04-522: State v. Flower. Petition of appellant for fur
ther review overruled on November 17, 2004.  

No. A-04-532: Henke v. Guerrero, 13 Neb. App. 337 (2005).  
Petition of appellant for further review overruled on April 27, 
2005.  

No. A-04-536: State v. O'Neal. Petition of appellant for fur
ther review overruled on July 7, 2005.  

No. A-04-544: State v. Krayenhagen. Petition of appellant 
for further review overruled on January 12, 2005.  

No. A-04-545: State v. Wessling. Petition of appellant for 
further review overruled on November 17, 2004.  

No. A-04-546: State v. Heise. Petition of appellant for further 
review overruled on May 26, 2005, for lack of jurisdiction.  

No. S-04-547: State v. Rice. Petition of appellant for further 
review sustained on February 9, 2005.  

No. A-04-548: State v. Lopez. Petition of appellant for fur
ther review overruled on January 26, 2005.  

No. A-04-552: In re Interest of Andre V. Petition of appel
lant for further review overruled on February 24, 2005.  

No. A-04-557: State v. Goodrum. Petition of appellant for 
further review overruled on April 20, 2005.  

No. A-04-568: State v. Drees. Petition of appellant for further 
review overruled on November 24, 2004.  

No. A-04-572: State v. Anderson. Petition of appellant for 
further review overruled on October 27, 2004.
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PETITIONS FOR FURTHER REVIEW

No. A-04-575: Milliken v. Premier Indus., 13 Neb. App. 330 
(2005). Petition of appellee for further review overruled on April 
20, 2005.  

No. A-04-586: In re Interest of Emily H. et al. Petition of 
appellant for further review overruled on March 9, 2005.  

No. A-04-630: State v. Charles, 13 Neb. App. 305 (2005).  
Petition of appellant for further review overruled on March 30, 
2005.  

No. A-04-637: In re Interest of Danielle S. Petition of appel
lant for further review overruled on April 13, 2005.  

No. A-04-653: In re Guardianship & Conservatorship of 
April E. Petition of appellant for further review overruled on 
April 13, 2005.  

No. A-04-674: State v. Caudillo. Petition of appellant for fur
ther review overruled on December 22, 2004.  

No. A-04-680: In re Interest of Elizabeth S. Petition of 
appellants and appellee Linda M. for further review overruled on 
February 9, 2005.  

No. A-04-688: State v. Lawyer. Petition of appellant for fur
ther review overruled on May 25, 2005.  

No. A-04-690: State v. Braimah. Petition of appellant for 
further review overruled on November 10, 2004.  

No. A-04-691: State v. Smith, 13 Neb. App. 404 (2005).  
Petition of appellant for further review overruled on April 27, 
2005.  

No. A-04-692: State v. Schmader. Petition of appellant for 
further review overruled on April 27, 2005.  

No. A-04-701: State v. Schmader, 13 Neb. App. 321 (2005).  
Petition of appellant for further review overruled on April 13, 
2005.  

No. A-04-717: State v. Ladwig. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. S-04-723: Merrill v. Griswold's, Inc. Petition of appel
lant for further review sustained on April 20, 2005.  

No. A-04-727: State v. Campos. Petition of appellant for fur
ther review overruled on January 20, 2005.  

No. A-04-733: Lencki v. Omaha Public Schools. Petition of 
appellant for further review overruled on May 25, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-751: State v. Cardona. Petition of appellant for 
further review overruled on April 20, 2005.  

No. A-04-763: State v. Velazquez. Petition of appellant for 
further review overruled on November 10, 2004.  

No. A-04-766: Arbtin v. Puritan Mfg. Co., 13 Neb. App. 540 
(2005). Petition of appellant for further review overruled on 
August 31, 2005.  

No. A-04-772: Dean v. Department of Corr. Servs. Petition 
of appellant for further review overruled on October 14, 2004, as 
untimely filed.  

No. A-04-773: Gann v. Vickers, Inc. Petition of appellant for 
further review overruled on July 7, 2005.  

No. A-04-784: Schade v. Board of Parole. Petition of appel
lant for further review overruled on November 17, 2004.  

No. A-04-794: State v. Svoboda, 13 Neb. App. 266 (2005).  
Petition of appellant for further review overruled on February 
14, 2005, as filed out of time.  

No. A-04-809: Hall v. Thurber. Petition of appellant for fur
ther review overruled on December 15, 2004.  

No. A-04-810: State v. Iromuanya. Petition of appellant for 
further review overruled on December 15, 2004.  

No. A-04-817: Lindner v. Lindner. Petition of appellant for 
further review overruled on June 15, 2005.  

No. A-04-859: In re Interest of Willie P. Petition of appel
lant for further review overruled on June 8, 2005.  

No. A-04-860: State v. Rickman. Petition of appellant for 
further review overruled on February 9, 2005.  

No. A-04-872: State v. Cuddeford. Petition of appellant for 
further review overruled on January 20, 2005.  

No. A-04-882: State v. Swift. Petition of appellant for further 
review overruled on February 9, 2005.  

No. A-04-888: State v. Mayo. Petition of appellant for further 
review overruled on February 14, 2005, as filed out of time.  

No. A-04-891: State v. Welch. Petition of appellant for fur
ther review overruled on December 15, 2004.  

No. A-04-900: McDermott v. McDermott. Petition of appel
lant for further review overruled on July 7, 2005.  

No. A-04-904: Pofahl v. Clarke. Petition of appellant for fur
ther review overruled on February 9, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-905: State v. Witmer. Petition of appellant for fur
ther review overruled on February 9, 2005.  

No. A-04-908: State ex rel. Wagner v. Caswell, Bell & 
Hillison. Petition of appellants for further review overruled on 
March 16, 2005.  

No. A-04-9 11: Pawlak v. Drivers Mgmt., Inc. Petition of 
appellant for further review overruled on April 13, 2005.  

No. A-04-925: State v. Rickert. Petition of appellant for fur
ther review overruled on February 16, 2005.  

No. A-04-927: State v. Garcia. Petition of appellant for fur
ther review overruled on November 24, 2004.  

No. A-04-938: Knowles v. Midland Motors. Petition of 
appellant for further review overruled on July 13, 2005.  

No. A-04-950: State v. Onouye. Petition of appellant for fur
ther review overruled on May 18, 2005.  

No. A-04-956: Tyler v. Schmidt. Petition of appellant for fur
ther review overruled on April 13, 2005.  

No. A-04-968: State v. Shade. Petition of appellant for fur
ther review overruled on April 27, 2005.  

No. A-04-969: State v. Colangelo. Petition of appellant for 
further review overruled on December 22, 2004.  

No. A-04-974: Frain v. Portsche. Petition of appellant for 
further review overruled on November 10, 2004.  

No. A-04-975: State v. Jones. Petition of appellant for further 
review overruled on April 1, 2005, as filed out of time.  

No. A-04-977: Moore v. Witthoff. Petition of appellant for 
further review overruled on May 25, 2005.  

Nos. A-04-1001, A-04-1002: State v. McCardle. Petitions of 
appellant for further review overruled on June 8, 2005.  

No. A-04-1004: In re Application A-18174. Petition of 
appellants for further review overruled on December 15, 2004.  

No. A-04-1012: State v. Smothers. Petition of appellant for 
further review overruled on March 16, 2005.  

No. A-04-1022: State v. Stott. Petition of appellant for fur
ther review overruled on May 11, 2005.  

No. A-04-1031: State v. Buggs. Petition of appellant for fur
ther review overruled on April 20, 2005.  

No. A-04-1033: Pratt v. State Patrol. Petition of appellant 
for further review overruled on April 27, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-1051: State v. McSwine. Petition of appellant for 
further review overruled on February 9, 2005.  

No. A-04-1054: Blair v. Clarke. Petition of appellant for fur
ther review overruled on December 13, 2004, as untimely filed.  

No. A-04-1058: State v. Lamp. Petition of appellant for fur
ther review overruled on March 23, 2005.  

No. A-04-1059: Kubik v. Ensz. Petition of appellant for fur
ther review overruled on April 13, 2005.  

No. A-04-1063: State v. Stewart. Petition of appellant for 
further review overruled on August 31, 2005.  

No. A-04-1074: State v. Kelly. Petition of appellant for fur
ther review overruled on June 8, 2005.  

No. A-04-1106: State v. Robinson. Petition of appellant for 
further review overruled on March 30, 2005.  

No. A-04-1107: Crofutt v. State Patrol. Petition of appellant 
for further review overruled on February 24, 2005.  

No. A-04-1116: State v. Uden. Petition of appellant for fur
ther review overruled on April 13, 2005.  

No. S-04-1125: State v. Alba, 13 Neb. App. 519 (2005).  
Petition of appellee for further review sustained on June 22, 
2005.  

No. A-04-1127: State v. Llanes. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-04-1148: State on behalf of Durnal v. Johnson.  
Petition of appellant for further review overruled on August 31, 
2005.  

No. A-04-1153: State v. Leas. Petition of appellant for further 
review overruled on August 31, 2005.  

No. A-04-1180: Blair v. Richardson. Petition of appellant for 
further review overruled on January 20, 2005.  

No. A-04-1183: State v. Stevens. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-04-1194: State v. Hauck. Petition of appellant for fur
ther review overruled on May 11, 2005.  

No. A-04-1221: Norris-Sykes v. Sykes. Petition of appellant 
for further review overruled on February 23, 2005, as untimely 
filed.  

No. A-04-1231: State v. Dixon. Petition of appellant for fur
ther review overruled on April 20, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-04-1262: State v. Smith, 13 Neb. App. 477 (2005).  
Petition of appellant for further review overruled on June 8, 
2005.  

Nos. A-04-1288 through A-04-1290: State v. Martin.  
Petitions of appellant for further review overruled on June 29, 
2005.  

No. A-04-1293: State v. Thompson. Petition of appellant for 
further review overruled on July 7, 2005.  

No. A-04-1295: Joplin v. State Patrol. Petition of appellant 
for further review overruled on June 29, 2005.  

No. A-04-1309: State v. Goings. Petition of appellant for fur
ther review overruled on May 11, 2005.  

No. A-04-1310: State v. Quijada. Petition of appellant for 
further review overruled on June 15, 2005.  

No. A-04-1321: In re Interest of Giovanni Z.B.R. Petition 
of appellant for further review overruled on July 13, 2005.  

No. A-04-1322: Adams v. Don Hagan & Son's. Petition of 
appellant for further review overruled on July 7, 2005.  

No. A-04-1359: Dyer v. Health & Human Servs. Petition of 
appellant for further review overruled on February 16, 2005.  

No. A-04-1371: State v. Jenkins. Petition of appellant for 
further review overruled on April 13, 2005.  

No. A-04-1394: State v. Summers. Petition of appellant for 
further review overruled on June 29, 2005.  

No. A-04-1417: State v. Monje. Petition of appellant for fur
ther review overruled on July 7, 2005.  

No. A-04-1423: State v. Herngren. Petition of appellant for 
further review overruled on April 20, 2005.  

No. A-04-1424: State v. Soto. Petition of appellant for further 
review overruled on June 29, 2005.  

No. A-04-1431: State v. Hall. Petition of appellant for further 
review overruled on June 15, 2005.  

No. A-04-1438: In re Interest of Keisha B. et al. Petition of 
appellant for further review overruled on August 31, 2005.  

No. A-04-1448: Calm 4839, Inc. v. Clarke. Petition of appel
lant for further review overruled on July 7, 2005.  

No. A-05-009: State v. Webb. Petition of appellant for further 
review overruled on July 7, 2005.
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PETITIONS FOR FURTHER REVIEW

No. A-05-033: In re Estate of Jefferson. Petition of appellant 
for further review overruled on August 19, 2005, as untimely 
filed.  

No. A-05-041: Cash v. Brook. Petition of appellant for fur
ther review overruled on June 29, 2005.  

No. A-05-047: Martin v. Board of Parole. Petition of appel
lant for further review overruled on June 8, 2005.  

No. A-05-067: Martinez v. Douglas County. Petition of 
appellant for further review overruled on May 18, 2005.  

No. A-05-075: State v. Clapper. Petition of appellant for fur
ther review overruled on July 7, 2005.  

No. S-05-098: Frain v. Portsche. Petition of appellant for 
further review sustained on April 27, 2005.  

No. A-05-108: State v. Knight. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-05-109: State v. Knight. Petition of appellant for fur
ther review overruled on August 31, 2005.  

No. A-05-111: State v. Jones. Petition of appellant for further 
review overruled on August 31, 2005.  

No. A-05-162: State v. Kirby. Petition of appellant for fur
ther review overruled on August 31, 2005.  

Nos. A-05-177 through A-05-179: State v. Tvrdy. Petitions 
of appellant for further review overruled on August 31, 2005.  

No. A-05-352: State v. Stevens. Petition of appellant for fur
ther review filed July 26, 2005, overruled on August 31, 2005.  
See State v. Dreimanis, 258 Neb. 239, 603 N.W.2d 17 (1999).  

No. A-05-352: State v. Stevens. Petition of appellant for fur
ther review filed August 15, 2005, overruled on August 31, 2005.  
See State v. Anglemyer, 269 Neb. 237, 691 N.W.2d 153 (2005).  

No. A-05-352: State v. Stevens. Petition of appellant pro se 
"to bypass and for direct review by the Nebraska Supreme 
Court" dismissed as moot. See rule 2B.  

No. A-05-442: In re Interest of Kayla F. et al., 13 Neb. App.  
679 (2005). Petition of appellee for further review overruled 
without prejudice on August 31, 2005.  

No. A-05-515: State v. Zimmerman. Petition of appellant for 
further review overruled on July 13, 2005.

lxxxix





LIST OF CASES NOT DESIGNATED 
FOR PERMANENT PUBLICATION 

No. A-03-053: Blight v. Poland. 04 NCA No. 42. Affirmed.  
Irwin, Chief Judge. Sievers, Judge, concurring.  

No. A-03-116: Smeal Fire Apparatus Co. v. Kreikemeier.  
04 NCA No. 44. Affirmed. Carlson, Judge.  

No. A-03-142: Brandenburgh v. Waste Connections of 
Neb. 05 NCA No. 30. Affirmed. Sievers, Judge. Cassel, Judge, 
concurring.  

No. A-03-291: Edquist v. City of Bellevue. 04 NCA No. 42.  
Reversed and remanded for further proceedings. Moore, Judge.  

No. A-03-326: State v. Gilpin. 04 NCA No. 42. Affirmed.  
Carlson, Judge.  

No. A-03-378: Stevens v. Dakota Title & Escrow Co. 04 
NCA No. 43. Affirmed. Inbody, Chief Judge.  

No. A-03-399: Svoboda v. Ledford. 04 NCA No. 50.  
Affirmed. Irwin, Judge.  

No. A-03-460: Pope v. Nebraska Bd. of Parole. 05 NCA No.  
4. Affirmed. Cassel, Judge.  

No. A-03-553: In re Application of R&F Hobbies. 05 NCA 
No. 3. Affirmed. Cassel, Judge.  

No. A-03-554: In re Application of A-1 Ambassador 
Limousine. 05 NCA No. 3. Affirmed. Cassel, Judge.  

No. A-03-555: In re Application of Servant Cab Co. 04 
NCA No. 46. Affirmed in part, and in part reversed. Cassel, 
Judge.  

No. A-03-573: Larreau v. DeLara. 04 NCA No. 42.  
Affirmed. Moore, Judge.  

No. A-03-593: Hyde v. Hyde. 05 NCA No. 8. Affirmed as 
modified. Sievers, Judge.  

No. A-03-644: Conrad v. Davis. 04 NCA No. 50. Affirmed.  
Irwin, Judge.  

No. A-03-684: Chitwood v. Lawson. 04 NCA No. 45.  
Reversed and remanded with directions. Sievers, Judge.

(xci)
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No. A-03-733: State v. Gonzales. 04 NCA No. 43. Affirmed.  
Carlson, Judge.  

No. A-03-751: Hanline v. Modis, Inc. 05 NCA No. 4.  
Affirmed. Inbody, Chief Judge.  

Nos. A-03-753, A-03-804: Maas v. Sodoro, Daly. 05 NCA 
No. 16. Appeal in No. A-03-753 dismissed. Judgment in No.  
A-03-804 reversed, and cause remanded for further proceedings.  
Moore, Judge.  

No. A-03-764: Smith v. Smith. 05 NCA No. 16. Affirmed in 
part, and in part reversed and remanded with directions. Moore, 
Judge.  

No. A-03-769: Ryan v. Ryan. 05 NCA No. 16. Affirmed.  
Carlson, Judge.  

Nos. A-03-838, A-03-839: State v. Sullivan. 04 NCA No. 42.  
Affirmed. Sievers, Judge.  

No. A-03-888: Ironwood NE v. Bang. 05 NCA No. 16.  
Affirmed. Inbody, Chief Judge.  

No. A-03-891: Brown v. John Hancock Mut. Life Ins. Co.  
04 NCA No. 42. Affirmed. Moore, Judge.  

No. A-03-917: Seitz v. Seitz. 05 NCA No. 12. Affirmed as 
modified. Moore, Judge.  

No. A-03-931: Ryan v. Hurt. 05 NCA No. 3. Affirmed in 
part, and in part reversed. Inbody, Chief Judge.  

No. A-03-939: Benson v. Benson. 04 NCA No. 45. Affirmed 
as modified. Irwin, Chief Judge.  

No. A-03-955: Hynek v. Hynek. 05 NCA No. 18. Affirmed as 
modified. Inbody, Chief Judge.  

No. A-03-956: Stumbaugh v. Allstate Ins. Co. 05 NCA No.  
21. Affirmed. Irwin, Judge.  

No. A-03-962: Savery v. Savery. 05 NCA No. 16. Affirmed 
as modified. Carlson, Judge.  

No. A-03-969: Ourada v. Ourada. 05 NCA No. 16. Affirmed 
in part, affirmed in part as modified, and in part vacated and 
remanded with directions. Sievers, Judge.  

No. A-03-1025: Nielson v. Nielson. 05 NCA No. 21.  
Affirmed. Irwin, Judge.  

No. A-03-1050: Tekrony v. Tekrony. 05 NCA No. 33.  
Affirmed as modified. Per Curiam. Carlson, Judge, concurring in 
part, and in part dissenting.
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No. A-03-1069: Dinsmore v. Gateway Realty of McCook.  
05 NCA No. 18. Affirmed. Cassel, Judge. Carlson, Judge, 
dissenting.  

No. A-03-1 100: State v. Walker. 05 NCA No. 16. Affirmed.  
Moore, Judge.  

No. A-03-1101: Swesey v. Croghan. 05 NCA No. 18.  
Affirmed. Irwin, Judge.  

No. A-03-1140: State on behalf of Samantha S. v. Kris S.  
04 NCA No. 49. Reversed and remanded with directions.  
Carlson, Judge.  

No. A-03-1157: Meister v. Meister. 05 NCA No. 9. Affirmed 
as modified. Inbody, Chief Judge.  

No. A-03-1164: Montross v. Burks Ranch. 05 NCA No. 31.  
Affirmed. Moore, Judge.  

No. A-03-1167: Hornbarger v. TMS Design Servs. 05 NCA 
No. 30. Affirmed. Carlson, Judge.  

No. A-03-1198: Haythorn Land & Cattle Co. v. Kingsley 
Cattle Co. 05 NCA No. 16. Affirmed. Sievers, Judge.  

No. A-03-1199: KEB, Inc. v. Farris Constr. Co. 05 NCA 
No. 22. Affirmed. Sievers, Judge.  

No. A-03-1201: Wiese v. American Fam. Mut. Ins. Co. 05 
NCA No. 16. Affirmed. Irwin, Judge.  

No. A-03-1203: Ross v. Ross. 05 NCA No. 22. Affirmed as 
modified. Cassel, Judge.  

No. A-03-1208: Baumgartner v. Berry. 05 NCA No. 18.  
Affirmed. Cassel, Judge.  

No. A-03-1209: Westergaard v. Westergaard. 05 NCA No.  
26. Affirmed. Cassel, Judge.  

No. A-03-1216: Marathon Invest. Fund v. ConAgra Foods.  
05 NCA No. 22. Reversed and remanded for further proceed
ings. Carlson, Judge.  

No. A-03-1252: Stade v. Stade. 05 NCA No. 25. Affirmed as 
modified. Inbody, Chief Judge.  

No. A-03-1270: State v. Magdefrau. 04 NCA No. 46.  
Affirmed. Irwin, Judge.  

No. A-03-1286: Scott v. Scott. 04 NCA No. 51. Affirmed.  
Inbody, Chief Judge.  

No. A-03-1288: State v. Gunter. 05 NCA No. 16. Affirmed.  
Carlson, Judge.



xciv CASES NOT DESIGNATED FOR PERMANENT PUBLICATION 

No. A-03-1298: Nieto v. Nieto. 05 NCA No. 31. Affirmed in 
part as modified, and in part reversed and remanded with direc
tions. Moore, Judge.  

No. A-03-1318: Lynn v. Jelinek. 05 NCA No. 34. Affirmed.  
Moore, Judge. Carlson, Judge, concurs.  

No. A-03-1322: State v. Janzen. 05 NCA No. 3. Affirmed.  
Inbody, Chief Judge.  

No. A-03-1331: Salber v. Salber. 05 NCA No. 30. Affirmed 
as modified. Cassel, Judge.  

No. A-03-1340: State v. Petersen. 04 NCA No. 49. Affirmed.  
Irwin, Chief Judge.  

No. A-03-1345: Vande Guchte v. Hoffman. 05 NCA No. 36.  
Affirmed. Sievers, Judge.  

No. A-03-1348: Wil-A-Dar Farms v. Five B Farms. 05 NCA 
No. 33. Affirmed. Carlson, Judge.  

No. A-03-1352: State v. Bacon. 05 NCA No. 10. Affirmed.  
Irwin, Judge.  

No. A-03-1366: State v. Seffron. 05 NCA No. 11. Affirmed.  
Cassel, Judge.  

No. A-03-1387: Schwarck v. Schwarck. 04 NCA No. 43.  
Affirmed. Moore, Judge.  

No. A-03-1405: Gibraltar Constr. Co. v. R.G.G. Service. 05 
NCA No. 26. Affirmed. Moore, Judge.  

No. A-03-1427: Miller v. Miller. 05 NCA No. 7. Affirmed in 
part, and in part remanded with directions. Irwin, Judge.  

Nos. A-03-1444, A-03-1445: Voycheske v. Baum. 05 NCA 
No. 6. Affirmed as modified. Carlson, Judge.  

No. A-04-016: State v. Saltzman. 05 NCA No. 4. Affirmed in 
part, and in part reversed and remanded with directions. Irwin, 
Judge.  

No. A-04-018: Bollinger v. Bollinger. 05 NCA No. 23.  
Affirmed. Irwin, Judge.  

No. A-04-028: In re Interest of Shelby L. 04 NCA No. 51.  
Affirmed. Irwin, Judge.  

No. A-04-029: In re Interest of Jersey S. 04 NCA No. 51.  
Affirmed. Inbody, Chief Judge.  

No. A-04-030: Lecher-Zapata v. Board of Regents. 05 NCA 
No. 16. Appeal dismissed. Sievers, Judge.
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No. A-04-031: Carpenter v. Carpenter. 05 NCA No. 36.  
Affirmed. Moore, Judge.  

No. A-04-033: Hrbek v. City of Bellevue Civil Serv. Comm.  
05 NCA No. 33. Affirmed. Carlson, Judge.  

No. A-04-034: Thille & Son Constr. v. Thille. 05 NCA No.  
36. Affirmed in part, and in part reversed. Irwin, Judge.  

No. A-04-039: Directory Servs. v. Rowland. 05 NCA No.  
37. Affirmed. Carlson, Judge.  

Nos. A-04-061 through A-04-063: Rushmore Borglum 
Ministry v. Washington Cty. Bd. of Equal. 05 NCA No. 6.  
Reversed. Inbody, Chief Judge.  

No. A-04-066: Johnson v. B & K Enters. 05 NCA No. 36.  
Affirmed. Moore, Judge.  

No. A-04-073: Adrian v. Ramaeker. 05 NCA No. 8.  
Affirmed as modified. Carlson, Judge.  

No. A-04-077: Vital Learning Corp. v. Talent Plus. 05 NCA 
No. 30. Affirmed. Irwin, Judge.  

No. A-04-078: Miles v. Miles. 05 NCA No. 5. Affirmed.  
Sievers, Judge.  

No. A-04-090: Walsh v. City of Omaha Police & Fire Ret.  
Sys. 05 NCA No. 19. Affirmed. Carlson, Judge.  

No. A-04-098: In re Guardianship of Owen J. 04 NCA No.  
42. Reversed and remanded with directions. Moore, Judge.  

No. A-04-107: Klasi v. Gallagher Bassett Servs. 05 NCA 
No. 21. Affirmed. Irwin, Judge.  

No. A-04-136: State v. Lovings. 04 NCA No. 51. Affirmed.  
Irwin, Judge.  

No. A-04-171: McNamara v. Gepford. 04 NCA No. 46.  
Affirmed in part, and in part reversed. Irwin, Judge.  

Nos. A-04-191, A-04-192: Rastede v. Bright Horizons. 05 
NCA No. 37. Affirmed. Moore, Judge.  

No. A-04-199: Darnall Ranch v. Banner Cty. Bd. of Equal.  
05 NCA No. 12. Affirmed in part, and in part reversed and 
remanded with directions. Carlson, Judge.  

No. A-04-211: Blodgett-McDeavitt v. University of 
Nebraska. 04 NCA No. 49. Affirmed. Irwin, Judge.  

No. A-04-222: Little v. Nebraska Dept. of Motor Vehicles.  
05 NCA No. 31. Reversed and remanded with directions.  
Carlson, Judge.
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No. A-04-226: Simpson v. Simpson. 05 NCA No. 7.  
Reversed and remanded for further proceedings. Carlson, Judge.  

No. A-04-230: State v. Preslicka. 05 NCA No. 4. Affirmed.  
Moore, Judge.  

No. A-04-231: State v. Chief Bear. 04 NCA No. 45.  
Affirmed. Moore, Judge.  

No. A-04-243: Sall v. Kei Building. 05 NCA No. 37.  
Affirmed. Moore, Judge.  

No. A-04-246: In re Interest of Robert H. 04 NCA No. 49.  
Affirmed. Cassel, Judge.  

No. A-04-251: Ehlers v. Ehlers. 05 NCA No. 30. Affirmed.  
Inbody, Chief Judge.  

No. A-04-276: Rystrom v. Rystrom. 05 NCA No. 37.  
Affirmed. Irwin, Judge.  

No. A-04-313: State v. Ruffin. 04 NCA No. 49. Affirmed.  
Moore, Judge.  

No. A-04-320: Bober v. Pony Express Delivery Servs. 05 
NCA No. 8. Affirmed. Irwin, Judge.  

No. A-04-370: Hajny v. Ag Processing. 05 NCA No. 7.  
Affirmed. Irwin, Judge.  

No. A-04-371: Ramos v. IBP, inc. 05 NCA No. 30. Affirmed 
in part as modified, and in part reversed. Moore, Judge.  

Nos. A-04-385, A-04-680: In re Interest of Elizabeth S. 04 
NCA No. 44. Appeal in No. A-04-385 dismissed. Judgment of 
Juvenile Review Panel in No. A-04-680 affirmed, and cause 
remanded for further proceedings. Sievers, Judge.  

No. A-04-399: In re Interest of James B. 05 NCA No. 11.  
Reversed and remanded with directions to dismiss. Carlson, 
Judge.  

No. A-04-409: O'Denius v. Redrock Canyon Grill-Omaha.  
05 NCA No. 36. Reversed and remanded for further proceed
ings. Irwin, Judge.  

No. A-04-426: Poellot v. Sioux City Stationery Co. 05 NCA 
No. 3. Affirmed. Cassel, Judge.  

Nos. A-04-439, A-04-440: State on behalf of Bach v.  
Keiper. 05 NCA No. 2. Affirmed. Sievers, Judge.  

No. A-04-444: State v. Grant. 05 NCA No. 35. Affirmed.  
Irwin, Judge.
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No. A-04-448: Strelko v. Larson. 05 NCA No. 16. Affirmed 
in part, affirmed in part as modified, and in part reversed and 
remanded with directions. Sievers, Judge.  

No. A-04-466: State v. Holman. 05 NCA No. 6. Affirmed.  
Carlson, Judge.  

No. A-04-470: In re Interest of Aquisha S. et al. 05 NCA 
No. 1. Affirmed. Irwin, Judge.  

No. A-04-480: State v. Gibilisco. 05 NCA No. 18. Affirmed.  
Irwin, Judge.  

No. A-04-485: State v. Diederich. 05 NCA No. 27. Affirmed.  
Irwin, Judge.  

No. A-04-486: State v. White. 05 NCA No. 30. Affirmed.  
Moore, Judge.  

No. A-04-490: Beck v. Sunrise Express. 04 NCA No. 46.  
Affirmed. Moore, Judge.  

No. A-04-491: State v. Sterling. 05 NCA No. 3. Affirmed.  
Irwin, Judge.  

Nos. A-04-493, A-04-494: In re Interest of Terry P. & 
Jasmine P. 05 NCA No. 4. Affirmed. Irwin, Judge.  

No. A-04-505: Davis v. Douglas Cty. Dept. of Corrections.  
05 NCA No. 9. Affirmed. Carlson, Judge.  

No. A-04-509: Hain v. Hain. 05 NCA No. 3. Affirmed.  
Moore, Judge.  

No. A-04-520: In re Guardianship & Conservatorship of 
KC F. 05 NCA No. 10. Affirmed. Cassel, Judge.  

No. A-04-521: State v. Schmidt. 05 NCA No. 37. Affirmed.  
Inbody, Chief Judge.  

No. A-04-536: State v. O'Neal. 05 NCA No. 18. Affirmed as 
modified. Irwin, Judge.  

No. A-04-540: Hilario R. v. Mario P. 05 NCA No. 1.  
Reversed and remanded with directions. Moore, Judge.  

No. A-04-546: State v. Heise. 05 NCA No. 11. Affirmed.  
Inbody, Chief Judge.  

No. A-04-547: State v. Rice. 04 NCA No. 51. Affirmed.  
Sievers, Judge.  

No. A-04-551: In re Interest of James R. 04 NCA No. 49.  
Affirmed. Moore, Judge.  

No. A-04-553: Kennedy-Smith v. Smith. 05 NCA No. 25.  
Affirmed. Moore, Judge.



xcviii CASES NOT DESIGNATED FOR PERMANENT PUBLICATION 

No. A-04-561: Golter v. Golter. 05 NCA No. 32. Affirmed as 
modified. Carlson, Judge.  

Nos. A-04-565, A-04-566: State v. Policky. 05 NCA No. 34.  
Affirmed. Moore, Judge.  

No. A-04-573: Holz v. Broadfoot. 05 NCA No. 22. Affirmed.  
Moore, Judge.  

No. A-04-574: Longe v. Hawkins Constr. Co. 05 NCA No.  
11. Affirmed. Sievers, Judge.  

No. A-04-603: Nelson v. Nelson. 05 NCA No. 33. Affirmed 
as modified. Carlson, Judge.  

No. A-04-610: Utemark v. Utemark. 05 NCA No. 10.  
Affirmed. Carlson, Judge.  

No. A-04-634: City of Minden v. Sumstine. 05 NCA No. 34.  
Affirmed. Moore, Judge.  

No. A-04-636: Stokes v. Stokes. 05 NCA No. 10. Affirmed.  
Moore, Judge.  

No. A-04-637: In re Interest of Danielle S. 05 NCA No. 7.  
Affirmed. Irwin, Judge.  

No. A-04-675: Darling v. Midwest Partitions. 05 NCA No.  
16. Reversed and remanded. Irwin, Judge.  

No. A-04-692: State v. Schmader. 05 NCA No. 10. Affirmed.  
Carlson, Judge.  

No. A-04-696: State v. Morales-Martinez. 05 NCA No. 9.  
Exception sustained, and cause remanded with directions.  
Carlson, Judge.  

No. A-04-704: In re Interest of Shelby N. 05 NCA No. 16.  
Affirmed. Carlson, Judge.  

No. A-04-713: Schoenhofer v. Schoenhofer. 05 NCA No. 9.  
Affirmed in part, and in part dismissed. Cassel, Judge.  

No. A-04-717: State v. Ladwig. 05 NCA No. 27. Affirmed.  
Inbody, Chief Judge.  

No. A-04-718: McDowall v. McDowall. 05 NCA No. 18.  
Affirmed. Inbody, Chief Judge.  

No. A-04-723: Merrill v. Griswold's, Inc. 05 NCA No. 6.  
Affirmed as modified. Carlson, Judge.  

No. A-04-725: State v. Feldhacker. 05 NCA No. 37.  
Affirmed. Irwin, Judge.  

No. A-04-733: Lencki v. Omaha Public Schools. 05 NCA 
No. 10. Affirmed. Inbody, Chief Judge.
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No. A-04-770: Anderson v. Anderson. 05 NCA No. 30.  
Affirmed. Sievers, Judge.  

No. A-04-773: Gann v. Vickers, Inc. 05 NCA No. 11.  
Affirmed. Moore, Judge.  

No. A-04-775: State v. Weiler. 05 NCA No. 30. Reversed and 
remanded with directions. Sievers, Judge.  

Nos. A-04-788 through A-04-790: State v. Johnigan. 05 
NCA No. 30. Sentence in No. A-04-788 affirmed. Sentences in 
Nos. A-04-789 and A-04-790 affirmed in part and in part 
vacated, and causes remanded with directions. Carlson, Judge.  

No. A-04-817: Lindner v. Lindner. 05 NCA No. 16.  
Affirmed. Irwin, Judge.  

No. A-04-831: Bak v. Bak. 05 NCA No. 33. Affirmed.  
Cassel, Judge.  

No. A-04-862: In re Guardianship of Malory F. 05 NCA 
No. 24. Reversed and remanded with directions. Carlson, Judge.  

No. A-04-867: Perry v. Krone Digital Comm. 05 NCA No.  
16. Affirmed in part, and in part reversed and remanded with 
directions. Inbody, Chief Judge.  

No. A-04-878: Harlow v. Lewis. 05 NCA No. 16. Reversed 
and remanded with directions. Carlson, Judge.  

No. A-04-887: Smith v. Smith. 05 NCA No. 24. Reversed 
and remanded with directions. Sievers, Judge.  

No. A-04-894: Nielsen v. Nielsen. 05 NCA No. 30. Reversed 
and remanded for further proceedings. Sievers, Judge.  

No. A-04-909: Laravie v. Battle Creek Mut. Ins. Co. 05 
NCA No. 34. Affirmed in part, and in part reversed and 
remanded for further proceedings. Cassel, Judge. Sievers, Judge, 
concurring in part, and in part dissenting.  

No. A-04-923: Germer v. Germer. 05 NCA No. 21.  
Affirmed in part, and in part vacated. Sievers, Judge.  

No. A-04-942: Wanser v. Wanser. 05 NCA No. 19. Affirmed.  
Carlson, Judge.  

No. A-04-987: Bowen v. Drivers Mgmt., Inc. 05 NCA No.  
22. Affirmed. Moore, Judge.  

No. A-04-995: Herres v. Southeast Neb. Dev. 05 NCA No.  
18. Affirmed. Sievers, Judge.  

No. A-04-1011: State v. Groves. 05 NCA No. 34. Affirmed.  
Carlson, Judge.
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Nos. A-04-1038, A-04-1039: State v. Ruegge. 05 NCA No.  
16. Affirmed. Irwin, Judge.  

No. A-04-1056: State v. Herdt. 05 NCA No. 32. Affirmed in 
part, and in part vacated and remanded. Irwin, Judge.  

No. A-04-1071: In re Interest of Julian D. 05 NCA No. 20.  
Affirmed. Irwin, Judge.  

No. A-04-1123: Michael L. v. Angelita S. 05 NCA No. 30.  
Affirmed. Inbody, Chief Judge.  

No. A-04-1136: Pineda v. County of Douglas. 05 NCA No.  
25. Affirmed. Carlson, Judge.  

No. A-04-1137: In re Interest of Diamond T. 05 NCA No.  
26. Affirmed. Irwin, Judge.  

No. A-04-1157: State v. Junge. 05 NCA No. 10. Reversed 
and remanded for further proceedings. Irwin, Judge.  

No. A-04-1162: In re Interest of Robert B. 05 NCA No. 27.  
Affirmed. Irwin, Judge.  

No. A-04-1175: Picard v. Pinkerton Sec. & Investigation 
Servs. 05 NCA No. 26. Affirmed. Moore, Judge.  

No. A-04-1207: In re Interest of Angelita B. 05 NCA No.  
34. Affirmed. Carlson, Judge.  

No. A-04-1226: Queme v. IBP, inc. 05 NCA No. 25.  
Affirmed in part, and in part reversed and remanded with direc
tions. Sievers, Judge.  

No. A-04-1232: Anderson v. Anderson. 05 NCA No. 35.  
Affirmed in part as modified, and in part vacated. Irwin, Judge.  

No. A-04-1247: Rea v. Rea. 05 NCA No. 33. Appeal dis
missed. Carlson, Judge.  

No. A-04-1257: State v. McCardle. 05 NCA No. 31.  
Affirmed in part, and in part set aside and vacated. Inbody, Chief 
Judge.  

No. A-04-1263: Koch v. M & S Grading. 05 NCA No. 36.  
Affirmed. Irwin, Judge.  

No. A-04-1269: In re Interest of Micah L. 05 NCA No. 18.  
Affirmed. Carlson, Judge.  

No. A-04-1274: State v. Ramsay. 05 NCA No. 36. Affirmed.  
Carlson, Judge.  

No. A-04-1279: Flesner v. Lincoln Poultry. 05 NCA No. 34.  
Affirmed in part, and in part reversed and remanded with direc
tions. Cassel, Judge.
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No. A-04-1351: State v. Smith. 05 NCA No. 27. Sentences 

vacated, and cause remanded with directions. Sievers, Judge.  
No. A-04-1444: In re Interest of Jeanette G. et al. 05 NCA 

No. 36. Affirmed. Irwin, Judge.





CASES DETERMINED

IN THE 

NEBRASKA COURT OF APPEALS 

PETE MORIN, APPELLEE, V. INDUSTRIAL MANPOWER, APPELLEE, 

AND THE TRAVELERS INSURANCE, APPELLANT.  

687 N.W.2d 704 

Filed October 19, 2004. No. A-04-087.  

1. Workers' Compensation: Appeal and Error. With respect to questions of law 

in workers' compensation cases, an appellate court is obligated to make its own 

determination.  
2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 

connection with which an appellate court has an obligation to reach an independent 

conclusion irrespective of the decision made by the court below.  

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 

review, it is the duty of an appellate court to determine whether it has jurisdiction over 

the matter before it.  

4. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 

jurisdiction of an appeal, there must be a final order entered by the court from which 

the appeal is taken; conversely, an appellate court is without jurisdiction to entertain 

appeals from nonfinal orders.  

5. Jurisdiction: Appeal and Error. When an appellate court is without jurisdiction to 

act, the appeal must be dismissed.  
6. Final Orders: Appeal and Error. The three types of final orders which may be 

reviewed on appeal are (1) an order which affects a substantial right and which deter

mines the action and prevents a judgment, (2) an order affecting a substantial right 

made during a special proceeding, and (3) an order affecting a substantial right made 

on summary application in an action after judgment is rendered.  

7. Workers' Compensation: Appeal and Error. A workers' compensation case is a 

special proceeding for appellate purposes.  

8. Workers' Compensation. The Nebraska Workers' Compensation Act applies to 

every employer in this state, including nonresident employers performing work in the 

State of Nebraska, employing one or more employees, in the regular trade, business, 

profession, or vocation of such employer.  

9. Workers' Compensation: Contracts. Employers subject to the Nebraska Workers' 

Compensation Act include every person, firm, or corporation who is engaged in any 

trade, occupation, business, or profession as described in Neb. Rev. Stat. § 48-106 

(Cum. Supp. 2002), and who has any person in service under any contract of hire, 

express or implied, oral or written.  

(1)
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10. Workers' Compensation: Contracts: Words and Phrases. Under the Nebraska 
Workers' Compensation Act, an employee or worker is defined as every person in the 
service of an employer who is engaged in any trade, occupation, business, or profes
sion as described in Neb. Rev. Stat. § 48-106 (Cum. Supp. 2002) under any contract 
of hire, expressed or implied, oral or written.  

11. Employer and Employee: Words and Phrases. The terms "employee" and 
"worker" do not include any person whose employment is not in the usual course of 
the trade, business, profession, or occupation of his or her employer.  

12. Employer and Employee. The loaned-servant doctrine provides that if an employer 
loans an employee to another for the performance of some special service, then that 
employee, with respect to that special service, may become the employee of the party 
to whom his or her services have been loaned.  

13. Workers' Compensation. A loaned employee not only remains the employee of the 
person who loaned him or her but also may be the employee of the person to whom 
he or she is loaned. In such cases, the employee may look to one or to the other or to 
both employers for compensation, since he or she is at the same time under a general 
and a special employment relationship.  

14. Workers' Compensation: Contracts: Liability. Under the three-part test for deter
mining whether the special employer in labor broker cases may be regarded as an 
employer within the Nebraska Workers' Compensation Act, the special employer 
becomes liable for workers' compensation only if (1) the employee has made a con
tract of hire, express or implied, with the special employer; (2) the work being done 
is essentially that of the special employer; and (3) the special employer has the right 
to control the details of the work.  

15. Workers' Compensation. If a worker is the employee of the person to whom his or 
her services have been loaned, under the three-part test for determining whether one 
is an employer within the meaning of the Nebraska Workers' Compensation Act, then 
the worker is simultaneously the employee of both the labor broker and the party to 
whom his or her services were loaned.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Shirley K. Williams, of Knudsen, Berkheimer, Richardson & 
Endacott, L.L.P., for appellant.  

Patrick B. Donahue and Dennis R. Riekenberg, of Cassem, 
Tierney, Adams, Gotch & Douglas, for appellee Industrial 
Manpower.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
The Travelers Insurance (Travelers) appeals from an order of 

the Nebraska Workers' Compensation Court review panel which 
affirmed an order of a trial judge of the Workers' Compensation
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Court. The trial judge found that the Workers' Compensation 
Court did have jurisdiction over this case, and a three-judge 
review panel affirmed.  

FACTUAL BACKGROUND 
There are three partners in Industrial Manpower: Thomas 

Zabawa, the comptroller; Rodger Matthews, the president; and 
Dalton Fuller. Matthews lives and works in South Dakota. Fuller 
lives and works in North Platte, Nebraska. Zabawa lives and 
works in Columbus, Nebraska. Industrial Manpower has its bank 
account in Columbus.  

Industrial Manpower is a business which obtains specialized 
workers for other companies around the country. Zabawa describes 
Industrial Manpower as "a staffing agency for industrial construc
tion workers." A prospective worker will call a toll-free telephone 
number answered in Wall, South Dakota. The actual work of 
receiving and generating these calls for Industrial Manpower is 
performed by "labor brokers" who receive the calls and match up 
the companies and construction workers. Industrial Manpower 
employs three such labor brokers, two of them work in Nebraska 
and one in South Dakota. The brokers work out of their home 
offices, and Industrial Manpower equips and pays for three or four 
telephone lines for each home office so the brokers can perform 
their work.  

Industrial Manpower supplies the labor brokers with a database 
of approximately 21,000 workers. The database used by the labor 
brokers is generated and supplied by Industrial Manpower. The 
labor brokers are paid a base salary and commission. All three of 
these labor brokers are employees of Industrial Manpower and are 
carried on the books as such. These three labor brokers receive 
W-2 statements at the end of the year, and Industrial Manpower 
withholds taxes from their paychecks.  

According to Zabawa, construction workers, such as the ap
pellee Pete Morin, are employed by Industrial Manpower. These 
workers are given W-2 statements at the end of the year as em
ployees of Industrial Manpower. Taxes are withheld from their 
paychecks, but whether state taxes are withheld depends upon 
the location of the job, as well as the location of the worker's 
home; thus taxes from a state other than Nebraska are some
times withheld.
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Through Industrial Manpower's auspices, Morin was sent to a 
jobsite at Townsend Welding in Massachusetts. Once Morin 
arrived at the jobsite in Massachusetts, Townsend Welding con
trolled his work. When Morin was performing his work in 
Massachusetts, he received a paycheck from Industrial Manpower, 
not from Townsend Welding. Morin has no direct contract with 
Townsend Welding. Industrial Manpower pays the premiums for 
the workers' compensation insurance as well as withholding taxes.  
Industrial Manpower carries workers' compensation insurance 
through Travelers.  

At the time of Morin's work accident in December 2002 in 
Massachusetts, there were other "employees" of Industrial 
Manpower working on jobsites in the State of Nebraska. At the 
time, Industrial Manpower had electricians working on a sub
station in Fremont, Nebraska; welders and pipefitters working at 
Dow Chemical in Blair, Nebraska; and masons and pipefitters 
working at a Wal-Mart store in North Platte.  

PROCEDURAL BACKGROUND 
Morin filed a petition in the Nebraska Workers' Compensation 

Court on March 11, 2003, naming Industrial Manpower and 
Travelers as defendants. In his petition, Morin alleged that he sus
tained torn ligaments on his right ankle on December 7, 2002, 
while working as a pipewelder in Massachusetts. He further stated 
that Travelers denied his claim because he was hired by telephone 
from Colorado.  

On May 22, 2003, a hearing was held in the Nebraska 
Workers' Compensation Court for the limited purpose of deter
mining whether Nebraska is the proper jurisdiction for the filing 
of Morin's lawsuit. The issue of the compensability of Morin's 
claim was reserved to a further hearing once the issue of juris
diction had been decided. The trial judge found that Morin's peti
tion was properly filed in the State of Nebraska and that the 
Nebraska Workers' Compensation Court had jurisdiction to hear 
the same.  

On June 30, 2003, Travelers applied to the Workers' 
Compensation Court for a review by a three-judge panel of the 
trial judge's order. The review panel affirmed the decision of the 
trial judge. Travelers now appeals to this court.

4
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ASSIGNMENTS OF ERROR 
Travelers alleges that the trial judge erred in concluding, and 

the review panel erred in affirming, that (1) there was jurisdiction 
in Nebraska to hear Morin's workers' compensation claim, due to 
the out-of-state nature of this case; (2) there was coverage for this 
claim under Nebraska workers' compensation law; (3) there was 
any Nebraska statutory employee or employer involved in this 
claim; and (4) there was any jurisdiction under Neb. Rev. Stat.  
§ 48-106 (Cum. Supp. 2002), Neb. Rev. Stat. § 48-115 (Cum.  
Supp. 2000), or any applicable Nebraska statutes. Travelers fur
ther alleges that the trial court and review panel both erred in not 
dismissing the petition filed by Morin.  

STANDARD OF REVIEW 
[1] With respect to questions of law in workers' compensation 

cases, an appellate court is obligated to make its own determina
tion. Hobza v. Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 
828 (2000). Because the facts are undisputed, we are presented 
with a question of law. See Danner v. State Farm Mut. Auto. Ins.  
Co., 7 Neb. App. 47, 578 N.W.2d 902 (1998).  

[2] Statutory interpretation presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Hobza v. Seedorff Masonry, Inc., supra.  

ANALYSIS 
Appellate Jurisdiction.  

[3-5] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has juris
diction over the matter before it. Larsen v. D B Feedyards, 264 
Neb. 483, 648 N.W.2d 306 (2002); Waite v. City of Omaha, 263 
Neb. 589, 641 N.W.2d 351 (2002). For an appellate court to 
acquire jurisdiction of an appeal, there must be a final order 
entered by the court from which the appeal is taken; conversely, 
an appellate court is without jurisdiction to entertain appeals 
from nonfinal orders. Larsen v. D B Feedyards, supra. When an 
appellate court is without jurisdiction to act, the appeal must be 
dismissed. Id.  

[6,7] Industrial Manpower argues that because the lower court 
addressed only the issue of jurisdiction and did not reach the
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merits of the case, there is not a final, appealable order and that 
the Nebraska Court of Appeals lacks jurisdiction. The three types 
of final orders which may be reviewed on appeal are (1) an order 
which affects a substantial right and which determines the action 
and prevents a judgment, (2) an order affecting a substantial right 
made during a special proceeding, and (3) an order affecting a 
substantial right made on summary application in an action after 
judgment is rendered. See, Neb. Rev. Stat. § 25-1902 (Reissue 
1995); Larsen v. D B Feedyards, supra. "It is well settled that a 
workers' compensation case is a 'special proceeding' for appel
late purposes." Larsen v. D B Feedyards, 264 Neb. at 487, 648 
N.W.2d at 309.  

In Larsen, the parties agreed to a bifurcated trial on the sole 
question of whether the farm and ranch laborer exception to the 
Nebraska Workers' Compensation Act found in § 48-106(2) was 
applicable. The trial court found that the exception did not apply 
and that the plaintiff was a covered worker. The plaintiff argued 
to the Nebraska Supreme Court that the order was not a final, 
appealable order because it did not resolve the merits of his 
claim. The Supreme Court in Larsen disagreed because the ac
tion was a special proceeding and because the trial judge's deci
sion that the farm and ranch laborer exception did not apply 
affected the defendant's substantial rights, since it removed a 
complete defense from the case.  

Travelers argues that Dawes v. Wittrock Sandblasting & 
Painting, 266 Neb. 526, 667 N.W.2d 167 (2003), should be the 
controlling case because it was decided after Larsen v. D B 
Feedyards, supra. We find, however, that Dawes is distinguish
able from the instant case. In Dawes, the trial court did not dis
pose of all the issues presented before it-the court granted some 
requests for relief but was silent as to others-rather than specif
ically reserving them for later decision. The Supreme Court in 
Dawes stated that under the circumstances in that case, the 
silence in the judge's order would be treated as a denial of those 
requests and that thus, the order was final and appealable. The 
Dawes court went on to say that had the judge expressly reserved 
ruling on those matters, the award would not have been final.  

In the instant case, like Larsen, the proceeding was bifurcated 
and the trial judge decided the only issue before it at that hearing,

6
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i.e., jurisdiction. The remaining issues were to be determined at a 
later hearing if jurisdiction was found to be present. Because 
Dawes is distinguishable, Larsen controls, since the finding of ju
risdiction removed a complete defense and thus a substantial right 
was affected. Accordingly, we have jurisdiction over this appeal.  

Workers' Compensation Jurisdiction and Coverage.  
[8,9] Section 48-106(1) states that the Nebraska Workers' 

Compensation Act applies to "every employer in this state, in
cluding nonresident employers performing work in the State of 
Nebraska, employing one or more employees, in the regular trade, 
business, profession, or vocation of such employer." Employers 
subject to the Nebraska Workers' Compensation Act include 
"every person, firm, or corporation . . . who is engaged in any 

trade, occupation, business, or profession as described in section 
48-106, and who has any person in service under any contract of 
hire, express or implied, oral or written." Neb. Rev. Stat.  
§ 48-114(2) (Reissue 1998). Industrial Manpower's regular busi
ness is labor brokering, and it employs two such labor brokers in 
the State of Nebraska. Therefore, according to § 48-106(1), the 
Nebraska Workers' Compensation Act applies to Industrial 
Manpower. The question now becomes whether Morin was an 
employee of Industrial Manpower for purposes of the Nebraska 
Workers' Compensation Act.  

[ 10,11] Under the Nebraska Workers' Compensation Act, an 
"employee" or "worker" is defined as "[e]very person in the ser
vice of an employer who is engaged in any trade, occupation, 
business, or profession as described in section 48-106 under any 
contract of hire, expressed or implied, oral or written . . . ." See 

§ 48-115(2). However, the terms "employee" and "worker" do 
not include any person whose employment is not in the usual 
course of the trade, business, profession, or occupation of his or 
her employer. See id.  

[12,13] Both Industrial Manpower and the Workers' 
Compensation Court review panel relied on Daniels v. Pamida, 
Inc., 251 Neb. 921, 561 N.W.2d 568 (1997), to conclude that 
Morin was an employee of Industrial Manpower. In that case, 
Marty Daniels was employed by A-Help, Inc., a labor broker in the 
business of providing temporary labor services to employers such
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as Pamida, Inc. A-Help assigned Daniels to work at Pamida's 
warehouse, and while working at the warehouse, Daniels was in
jured. Daniels filed a workers' compensation claim against A-Help 
and received a lump-sum settlement approved by the Nebraska 
Workers' Compensation Court. Daniels filed a negligence action 
against Pamida regarding the same injury. Pamida argued that 
Daniels' exclusive remedy was workers' compensation benefits.  
The Nebraska Supreme Court determined that Pamida was 
Daniels' employer within the meaning of the Nebraska Workers' 
Compensation Act and stated: 

The loaned-servant doctrine provides that if an employer 
loans an employee to another for the performance of some 
special service, then that employee, with respect to that spe
cial service, may become the employee of the party to whom 
his services have been loaned. ... This common-law princi
ple applies to cases arising particularly under the Nebraska 
Workers' Compensation Act and allows an employee to be 
simultaneously in the general employment of one employer 
and in the special employment of another. Thus, the loaned 
employee not only remains the employee of the person who 
loaned him or her but also may be the employee of the per
son to whom he or she is loaned.. . . In such cases, the 
employee may look to one or to the other or to both employ
ers for compensation, since he or she is at the same time 
under a general and a special employment relationship.  

(Citations omitted.) Daniels v. Pamida, Inc., 251 Neb. at 927, 561 
N.W.2d at 571-72.  

[14] Daniels adopted a three-part test for determining whether 
the special employer in labor broker cases may be regarded as 
an employer within the Nebraska Workers' Compensation Act.  
Under the test, the special employer becomes liable for workers' 
compensation only if (1) the employee has made a contract of 
hire, express or implied, with the special employer; (2) the work 
being done is essentially that of the special employer; and (3) the 
special employer has the right to control the details of the work.  

[15] In a case decided after Daniels v. Pam ida, Inc., supra, the 
Supreme Court again dealt with the situation of a labor broker 
and a special employer where there was a workers' compensation 
settlement with the labor broker and then an attempt to sue the

8
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special employer in tort. See Kaiser v. Millard Lumber, 255 Neb.  
943, 587 N.W.2d 875 (1999). The three-part test from Daniels 
was used again to determine if the plaintiff was an employee of 
the special employer, making his workers' compensation settle
ment with the labor broker his exclusive remedy. The Supreme 
Court said that if the worker is the employee of the person to 
whom his services have been loaned, under the three-part 
Daniels test, then he is "simultaneously the employee of both the 
labor broker and the party to whom his services were loaned." 
Kaiser v. Millard Lumber, 255 Neb. at 948, 587 N.W 2d at 880.  

In the instant case, there is no dispute that Morin had at least 
an implied contract with Townsend Welding, that the work done 
by Morin was Townsend's work, and that Townsend controlled 
the details of Morin's work. Therefore, because all three parts of 
the test have been satisfied, Townsend was an employer of Morin 
under the Nebraska Workers' Compensation Act.  

Under the loaned-servant doctrine set out above, Morin is also 
an employee of Industrial Manpower and thus able to receive 
workers' compensation benefits from Industrial Manpower. See, 
Daniels v. Pamida, Inc., 251 Neb. 921, 561 N.W.2d 568 (1997) 
(plaintiff was employee of labor broker); Schwartz v. Riekes & 
Sons, 195 Neb. 737, 240 N.W.2d 581 (1976) (plaintiff was em
ployed by provider of temporary labor services). In both Daniels 
and Schwartz, under the loaned-servant analysis, the courts 
treated the labor broker as the general employer where they pro
vided the payroll services to the employee and the employee was 
under the exclusive direction of the special employer. The same 
is true in the instant case-Industrial Manpower issued Morin's 
paycheck and Morin was under the exclusive direction of 
Townsend Welding. We are convinced that the instant case is a 
loaned-servant case and that Industrial Manpower is Morin's 
general employer. Therefore, Morin is able to receive workers' 
compensation benefits from Industrial Manpower.  

CONCLUSION 
For the reasons stated above, we find that the Workers' 

Compensation Court has jurisdiction over this case, and we there
fore affirm the decision of the trial judge and the Workers' 
Compensation Court review panel.  

AFFIRMED.
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BUNKERHILL FARMS, INC., A NEBRASKA CORPORATION, 

APPELLANT, V. JERED STERR ET AL., APPELLEES.  

687 N.W.2d 913 

Filed October 26, 2004. No. A-03-195.  

1. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence.  

3. Criminal Law: Intent. The intent with which an act is committed may be inferred 
from the words and acts of the defendant and from the circumstances surrounding the 
incident.  

4. Intent: Circumstantial Evidence: Proof. Whether a defendant possesses the requi
site state of mind is a question of fact and may be proved by circumstantial evidence.  

5. Summary Judgment: Proof. A prima facie case for summary judgment is shown by 
producing enough evidence to demonstrate that the movant is entitled to a judgment 
in its favor if the evidence were uncontroverted at trial.  

Appeal from the District Court for Phelps County: TERRI 

HARDER, Judge. Reversed and remanded for further proceedings.  

Marc J. Odgaard, of Parker, Grossart, Bahensky & Beucke, 
and, on brief, Charles D. Brewster, of Brewster Law Offices, for 
appellant.  

Arthur R. Langvardt, of Langvardt & Valle, P.C., for appellees.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Bunkerhill Farms, Inc. (Bunkerhill), appeals from an order of 
the district court for Phelps County sustaining the motion for 
summary judgment filed by Dennis Moon and Annette Moon, 
Lynn Flaherty and Linda Flaherty, Ron Sterr and Mary Sterr, and 
Mike Soneson and Shelley Brenn (the parents) and dismissing 
Bunkerhill's action against them. On appeal, Bunkerhill alleges 
that the court erred in sustaining the parents' motion for sum
mary judgment, given that a material issue of fact exists as to 
whether the parents' unemancipated minor children intended to

10



BUNKERHILL FARMS v. STERR 11 

Cite as 13 Neb. App. 10 

destroy Bunkerhill's property. For the reasons set forth below, we 
reverse, and remand for further proceedings.  

BACKGROUND 
On November 25, 2000, Bunkerhill operated a feedlot in rural 

Phelps County, engaged in the commercial feeding of cattle.  
Bunkerhill alleges that on that same date, Jered Sterr, Dan 
Flaherty, Jed Moon, and Brent Soneson, all unemancipated mi
nors, went to the Bunkerhill feedlot and opened the gates to 
Bunkerhill's feedlot pens. After the gates were open, the minors 
left and 633 of Bunkerhill's cattle wandered out of the open pens.  

In an amended petition, Bunkerhill alleged that each of the 
minors willfully and intentionally destroyed its property.  
Bunkerhill named both the minors and the parents as defend
ants. Bunkerhill alleged damages of $1,063.92 for the death of 
one steer, $400 in labor costs to round up and sort the cattle back 
to their correct pens, and $29,368.94 for shrinkage loss to the 
cattle due to stress and time off feed.  

On August 2, 2002, the parents filed a motion for summary 
judgment, stating that there were no disputed issues of material 
fact as to Bunkerhill's action against them.  

On September 6, 2002, and January 29, 2003, hearings were 
held on the parents' motion for summary judgment. At those 
hearings, each minor entered into evidence his own affidavit. In 
Dan's affidavit, he stated that on November 18, 2000, he was 
driving his vehicle "around in the country" with Jered, Jed, and 
Brent riding along and that they came to Bunkerhill's cattle pens.  
Dan stated that he and the other minors decided to open the cat
tle pens and that the other minors then got out of the vehicle and 
opened the pens, while he remained in the vehicle. Dan stated 
that the other minors then got back into the vehicle and that when 
he and the other minors left, the gates were open, but no cattle 
had left the pens. Dan further stated, "I did not believe any harm 
would come to the cattle or their owner, other than the need to 
round up any cattle which left." The affidavits offered by the 
other minors attested to the same facts, but instead of stating that 
the gates to Bunkerhill's cattle pens were opened on November 
18, Jered, Jed, and Brent each stated that they opened the gates 
on December 18.
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In subsequent orders, the court sustained the parents' motion 
for summary judgment, stating that no genuine issue of material 
fact exists, because the evidence shows that the minors did not 
intend to destroy Bunkerhill's property. Bunkerhill appeals.  

ASSIGNMENT OF ERROR 
On appeal, Bunkerhill argues that the court erred in finding that 

there was no genuine issue of material fact in regard to whether 
the minors involved had the intent to destroy Bunkerhill's prop
erty at the time that they opened the gates of the cattle pens.  

STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.  
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

ANALYSIS 
In the instant case, Bunkerhill's action against the minors and 

the parents is based on Neb. Rev. Stat. § 43-801 (Reissue 1998), 
which states: 

The parents shall be jointly and severally liable for the 
willful and intentional infliction of personal injury to any 
person or destruction of real and personal property occa
sioned by their minor or unemancipated children residing 
with them, or placed by them under the care of other per
sons; Provided, that in the event of personal injuries will
fully and intentionally inflicted by such child or children, 
damages shall be recoverable only to the extent of hospital 
and medical expenses incurred but not to exceed the sum of 
one thousand dollars for each occurrence.  

On appeal, Bunkerhill contends that the court erred in finding 
that the minors in question did not have the intent to destroy 
Bunkerhill's property by virtue of their willful and intentional

12
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actions. The trial court found that there was no genuine issue of 
material fact regarding whether the minors had the intent to 
destroy Bunkerhill's property. The trial court based its decision 
on the minors' affidavits. The affidavits of Jered, Jed, and Brent 
each stated, "We drove out into the country and came to the 
Bunkerhill . . . cattle pens." Those minors further stated, "We 
decided to open some of the pens. . . . When we left, the gates 
were open but all the cattle were still standing in their pens. I did 
not believe any harm would come to the cattle or their owner, 
other than the need to round up the cattle." 

[3,4] The intent with which an act is committed may be 
inferred from the words and acts of the defendant and from the 
circumstances surrounding the incident. State v. Parks, 253 Neb.  
939, 573 N.W.2d 453 (1998); State v. Kunath, 248 Neb. 1010, 
540 N.W.2d 587 (1995). Whether a defendant possesses the req
uisite state of mind is a question of fact and may be proved by 
circumstantial evidence. State v. Curlile, 11 Neb. App. 52, 642 
N.W.2d 517 (2002).  

The above law would indicate that the court's granting of 
summary judgment in favor of the parents was in error. The 
minors' statements alone do not justify the conclusion that a 
genuine issue of material fact no longer exists. Even though the 
minors stated that they did not believe Bunkerhill's property 
would be harmed, those statements alone are only one piece of 
evidence that the trier of fact would consider in deciding the 
minors' intent.  

[5] A prima facie case for summary judgment is shown by pro
ducing enough evidence to demonstrate that the movant is enti
tled to a judgment in its favor if the evidence were uncontro
verted at trial. Keys v. Guthmann, 267 Neb. 649, 676 N.W.2d 354 
(2004). In the instant case, the parents failed to produce sufficient 
evidence to show that they would be entitled to a judgment in 
their favor if the evidence were uncontroverted at trial.  

Additionally, we note that in the minors' affidavits, none of the 
minors are referring to any actions they took on November 25, 
2002, the date Bunkerhill alleges that the minors damaged its 
property. Rather, one of the minors' affidavits refers to November 
18, while the affidavits of the other three refer to December 18.  
Clearly, what the minors may have done on November 18 and
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December 18 is irrelevant to the minors' alleged actions on 
November 25, the relevant date.  

Reviewing the evidence in a light most favorable to Bunkerhill, 
the party against whom the judgment is granted, and giving such 
party the benefit of all reasonable inferences deducible from the 
evidence, we conclude that the court erred in granting summary 
judgment in favor of the parents.  

CONCLUSION 
After reviewing the record, we conclude that the court erred in 

sustaining the parents' motion for summary judgment and dis
missing the parents from the suit, because a genuine issue as to 
the minors' intent still exists. Therefore we reverse, and remand 
for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

ROSEMARIE LOMACK, APPELLANT, V.  

LELA KOHL-WATTS, APPELLEE.  

688 N.W.2d 365 

Filed November 2, 2004. No. A-03-315.  

1. Landlord and Tenant: Attorney Fees. Neb. Rev. Stat. § 76-1416(3) (Reissue 2003), 
which permits a tenant to recover reasonable attorney fees if a landlord fails to com

ply with § 76-1416(2), is not at the discretion of the trial court.  
2. : _ . If a tenant prevails in an action against a landlord for failure to return a 

security deposit as provided for under Neb. Rev. Stat. § 76-1416(2) (Reissue 2003), 
the tenant is entitled to a return of the security deposit and reasonable attorney fees.  

3. Attorney Fees. The factors to be considered in awarding attorney fees include the 

services performed and results obtained, the length of time required for preparation 
and presentation of the case, customary charges of the bar, and the general equities 

of the case.  
4. Evidence: Records: Appeal and Error. A bill of exceptions is the only vehicle for 

bringing evidence before an appellate court; evidence which is not made a part of the 

bill of exceptions may not be considered.  
5. Landlord and Tenant: Attorney Fees: Evidence. In order to recover attorney fees 

under Neb. Rev. Stat. § 76-1416(3) (Reissue 2003), a tenant must present evidence of 
his or her attorney fees to the trial court so that the trial court can make a meaningful 

award of attorney fees; failure to do so prohibits recovery.
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Appeal from the District Court for Lancaster County, JEFFRE 

CHEUVRONT, Judge, on appeal thereto from the County Court for 
Lancaster County, JAMES L. FOSTER, Judge. Judgment of District 
Court affirmed.  

Theodore W. Vrana for appellant.  

No appearance for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Rosemarie Lomack appeals an order of the district court for 
Lancaster County, Nebraska, which affirmed an order of the 
county court denying Lomack's request for attorney fees in an 
action brought pursuant to Neb. Rev. Stat. § 76-1416 (Reissue 
2003) against Lomack's landlord, Lela Kohl-Watts. The county 
court awarded a return of Lomack's security deposit, but denied 
Lomack's request for attorney fees. On appeal, the district court 
determined that in an action for the return of security deposit, an 
award of attorney fees is discretionary; the district court then 
found that the county court was not clearly erroneous in denying 
Lomack's request for attorney fees. We find that if a party pre
vails in an action under § 76-1416(2) for the return of security 
deposit, § 76-1416(3) entitles that party to an award of attorney 
fees. However, in order to determine the amount of attorney fees 
to be awarded, sufficient evidence must be presented to prove the 
amount of fees to be awarded.  

II. BACKGROUND 
Lomack filed an action in county court on May 9, 2001, seek

ing a return of a $1,000 security deposit Lomack had paid to 
Kohl-Watts. A trial was held on June 18, 2002, and the county 
court ordered Kohl-Watts to pay Lomack $1,000 plus costs as a 
return of Lomack's security deposit. However, the court denied 
Lomack's request for attorney fees.  

Lomack appealed the county court's denial of her request for 
attorney fees to the district court. The district court affirmed the 
county court's ruling, stating that § 76-1416, the statute under
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which Lomack prevailed for a return of her security deposit, did 
not mandate an award of attorney fees. The district court further 
held that because there was a "genuine dispute over whether 
[Lomack] had breached the lease," the county court's decision 
denying Lomack's request for attorney fees was not clearly 
erroneous.  

This appeal now follows.  

III. ASSIGNMENT OF ERROR 
Lomack's only assignment of error is that the county court 

erred in failing to award her attorney fees.  

IV. ANALYSIS 
Lomack argues that the county court erred in failing to award 

her attorney fees, because the Uniform Residential Landlord and 
Tenant Act required the court to award such fees. In support of 
her argument, Lomack cites to § 76-1416, which provides in per
tinent part: 

(2) Upon termination of the tenancy, property or money 
held by the landlord as prepaid rent and security may be 
applied to the payment of rent and the amount of damages 
which the landlord has suffered by reason of the tenant's 
noncompliance with the rental agreement or section 
76-1421. The balance, if any, and a written itemization shall 
be delivered or mailed to the tenant within fourteen days 
after demand and designation of the location where pay
ment may be made or mailed.  

(3) If the landlord fails to comply with subsection (2) of 
this section, the tenant may recover the property and money 
due him or her and reasonable attorney's fees.  

Lomack argues that when the county court determined that 
Kohl-Watts owed the security deposit to Lomack, the court was 
required to also award Lomack reasonable attorney fees.  
Kohl-Watts did not file a brief with this court.  

We can find no Nebraska case law that has addressed whether 
the recovery of attorney fees under § 76-1416(3) is at the discre
tion of the trial court. However, in Hilliard v. Robertson, 253 Neb.  
232, 570 N.W.2d 180 (1997), the Nebraska Supreme Court deter
mined that a tenant was entitled to a return of her security deposit
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under § 76-1416(2), and the Supreme Court remanded the case 
for a determination of the tenant's attorney fees. Specifically, in 
Hilliard, the trial court determined that the tenant was entitled to 
a return of the security deposit, this court reversed that finding on 
the basis that the tenant had not properly demanded the deposit, 
and the Supreme Court determined that the tenant had in fact 
properly demanded the return of the deposit by filing against her 
landlord her counterclaim seeking return of the security deposit.  
After concluding that the tenant was entitled to a return of the 
security deposit, the Supreme Court stated: 

[T]he Court of Appeals . . . was incorrect in remanding the 
issue of the security deposit to the district court with direc
tions to vacate. This cause is remanded to the Court of 
Appeals with directions to remand to the district court. The 
Court of Appeals is to direct the district court to affirm the 
judgment of the county court and to remand the case to the 
county court to determine the reasonable attorney fees to be 
awarded to [the tenant] under § 76-1416(3) because of the 
[landlord's] failure to return the security deposit.  

Hilliard, 253 Neb. at 240, 570 N.W.2d at 185.  
[1,2] We read the Supreme Court's statement to indicate that 

§ 76-1416(3), the provision permitting a tenant to recover reason
able attorney fees if a landlord fails to comply with § 76-1416(2), 
is not at the discretion of the trial court. If a tenant prevails in an 
action against a landlord for failure to return a security deposit as 
provided for under § 76-1416(2), the tenant is entitled to a return 
of the security deposit and reasonable attorney fees.  

Furthermore, we find that other states have interpreted provi
sions similar to § 76-1416(3) in this same fashion. The Supreme 
Court of Ohio determined that a provision of Ohio's Revised 
Code nearly identical to § 76-1416(3) entitled the tenant to re
cover attorney fees if the tenant prevailed on the underlying 
claim that the landlord failed to properly return a security deposit 
owed to the tenant. See Smith v. Padgett, 32 Ohio St. 3d 344, 513 
N.E.2d 737 (1987). Specifically, the section at issue in Smith pro
vided that if a landlord failed to return a security deposit owed to 
a tenant, then "'the tenant may recover the property and money 
due him, together with damages in an amount equal to the 
amount wrongfully withheld, and reasonable attorneys fees.'"
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Id. at 348, 513 N.E.2d at 741. The Ohio Supreme Court held that 
where a landlord wrongfully withholds a portion of a tenant's 
security deposit, the landlord "is liable for damages equal to 
twice the amount wrongfully withheld and for reasonable attor
ney fees... . Such liability is mandatory . . . ." (Emphasis sup
plied.) Id. at 349, 513 N.E.2d at 742. The court further stated: "If 
the trial court finds that a landlord has wrongfully withheld a 
portion of the tenant's security deposit, it shall determine the 
amount of reasonable attorney fees to be awarded on the basis of 
the evidence presented. Such determination shall not be reversed 
except upon abuse of discretion." Id.  

Similarly, the Supreme Court of Vermont determined that a 
provision of the Vermont Residential Rental Agreements Act with 
similar wording to § 76-1416(3) entitled the tenant to recover 
attorney fees if the tenant prevailed on the underlying claims. See 
Bisson v. Ward, 160 Vt. 343, 628 A.2d 1256 (1993). The section 
at issue in Bisson provided the following: If a landlord failed to 
comply with habitability obligations, the tenant gave notice, the 
landlord failed to make repairs, and the noncompliance materially 
affected health and safety, then "the tenant may: . . . (3) recover 
damages, costs and reasonable attorney's fees." 160 Vt. at 346, 
628 A.2d at 1258. The Vermont Supreme Court stated that the leg
islature's use of the words "the tenant may recover" was not 
intended to give the court discretion in awarding attorney fees, but 
was to vest the discretion in the tenant to elect his or her remedies.  
The court then remanded the case for an award of attorney fees, 
as well as for a determination of another issue not pertinent to the 
case before us now.  

The Courts of Appeals for South Carolina, Kansas, and Oregon 
have also held similarly. See, Prevatte v. Asbury Arms, 302 S.C.  
413, 415, 396 S.E.2d 642, 643 (S.C. App. 1990) (in action for 
return of security deposit under South Carolina Residential 
Landlord and Tenant Act with wording similar to § 76-1416(3), 
court held that "statute entitles the prevailing tenant to attorney's 
fees as a matter of right; but the statute also gives the judge broad 
discretion to determine the amount of the fees, depending on the 
facts and equities of each case"); Love v. Monarch Apartments, 13 
Kan. App. 2d 341, 344, 771 P.2d 79, 82 (1989) (in action for 
return of security deposit and damages under Kansas Residential
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Landlord and Tenant Act with wording similar to § 76-1416(3), 
court held that provision stating "tenant may recover ... security 
deposit due together with damages in an amount equal to one and 
one-half the amount wrongfully withheld" did not leave discre
tion in court to deny statutory damages of "one and one-half the 
amount wrongfully withheld"); Beckett v. Olson, 75 Or. App. 610, 
613-14, 707 P.2d 635, 637 (1985) (in action for return of security 
deposit and damages under Oregon statute with wording similar 
to § 76-1416(3), court held that "use of 'the tenant may recover' 
rather than 'the tenant shall recover' does not give the court dis
cretion. Rather it is a statement of the steps the tenant, as a mat
ter of right, may take if the landlord does not comply with the 
statute. If the tenant decides to sue and is successful, the recovery 
will be the full penalty .... Discretion to reduce the award would 
subvert the statutory purpose"). But cf. Beets v. Pioneer Western 
Properties, Corp., No. 03A01-9506-CV-00184, 1995 WL 697898 
at *2 (Tenn. App. Nov. 28, 1995) (not designated for permanent 
publication) (interpreting Tennessee Residential Landlord and 
Tenant Act, having different type of section than § 76-1416(3) but 
with similar wording, to invest in trial judge discretion to award 
attorney fees-that "[t]he Act does not contemplate an award of 
attorney's fees in every case, and the [t]rial [j]udge has broad dis
cretion in deciding this issue").  

[3] Having determined that a tenant who has prevailed in an 
action pursuant to § 76-1416(2) is entitled to reasonable attorney 
fees as a matter of right, we now address the case at bar. The fac
tors to be considered in awarding attorney fees include the ser
vices performed and results obtained, the length of time required 
for preparation and presentation of the case, customary charges 
of the bar, and the general equities of the case. Mace v. Mace, 9 
Neb. App. 270, 610 N.W.2d 436 (2000); Reinsch v. Reinsch, 8 
Neb. App. 852, 602 N.W.2d 261 (1999). Cf. Boamah-Wiafe v.  
Rashleigh, 9 Neb. App. 503, 514, 614 N.W.2d 778, 787 (2000) 
(stating that in some circumstances, record before court may be 
complete and detailed enough to support appropriate analysis for 
determining whether to award attorney fees, and that in other cir
cumstances, attorney seeking such fees should introduce appro
priate evidence to substantiate claim for fees; but, also stating 
that "if an attorney seeks a fee for his or her client, that attorney
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should introduce at least an affidavit showing a list of the ser
vices rendered, the time spent, and the charges made").  

[4] In the case at bar, no evidence was presented to the trial 
court regarding Lomack's attorney fees. A bill of exceptions is 
the only vehicle for bringing evidence before an appellate court; 
evidence which is not made a part of the bill of exceptions may 
not be considered. Coates v. First Mid-American Fin. Co., 263 
Neb. 619, 641 N.W.2d 398 (2002); Huddleson v. Abramson, 252 
Neb. 286, 561 N.W.2d 580 (1997). Lomack's only showing of 
attorney fees can be found in the transcript, on a document cap
tioned "Showing by Plaintiff Regarding Attorney's Fees to Be 
Considered." However, this document was not offered into evi
dence at trial, nor is it even file stamped by the clerk's office. In 
fact, Lomack's attorney stated at trial in closing arguments, "I 
will submit a showing by tomorrow about the fees because 
there's been more work in this matter than I've ever seen." This 
statement essentially admitted that the attorney had not presented 
at trial any evidence regarding Lomack's attorney fees.  

[5] As such, Lomack is entitled to an award of reasonable attor
ney fees pursuant to § 76-1416(3); however, Lomack is not enti
tled to an award of attorney fees, because no evidence was pre
sented such that the trial court could make a meaningful award of 
fees. See Mace, supra. Because the trial court correctly denied 
Lomack's attorney fees, albeit for the incorrect reason, we affirm 
the ruling of the county court as affirmed by the district court. See 
Thornton v. Grand Island Contract Carriers, 262 Neb. 740, 634 
N.W.2d 794 (2001).  

V. CONCLUSION 
We find that if a party succeeds in an action pursuant to 

§ 76-1416(2), § 76-1416(3) entitles that party to an award of 
attorney fees. In the case at bar, however, Lomack failed to pre
sent any evidence regarding attorney fees and thus is not entitled 
to such an award. For the reasons stated above, we affirm the 
order of the district court, which affirmed the county court's 
denial of Lomack's request for attorney fees.  

AFFIRMED.
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SMEAL FIRE APPARATUS CO., APPELLEE, v. ROBERT KREIKEMEIER 

AND R. K. MANUFACTURING, INC., APPELLANTS.  

690 N.W.2d 175 

Filed November 2, 2004. No. A-03-354.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it.  

2. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or a 
valid order finally disposing of a case, an appellate court is without jurisdiction to act 
and must dismiss the purported appeal.  

3. Contempt: Appeal and Error. In determining whether contempt orders are appeal
able, the Nebraska Supreme Court and the Nebraska Court of Appeals have made a 
distinction between civil, or coercive, sanctions and punitive sanctions.  

4. Contempt. When a coercive sanction is imposed, the contemnor holds the keys to his 
jail cell, in that the sentence is conditioned upon his continued noncompliance.  

5. Contempt: Final Orders: Appeal and Error. An order imposing a coercive sanc
tion in a civil contempt proceeding is always subject to modification by the contem
nor's conduct and thus is not a final, appealable order.  

6. Contempt: Collateral Attack. The coercive sanction can only be attacked collater
ally by habeas corpus.  

7. Contempt: Final Orders: Appeal and Error. A punitive contempt sanction is akin 
to a criminal sentence, in that it is not subject to mitigation should the contemnor com
ply with the court order. Such a sanction is a final order and is reviewable on appeal.  

8. Contempt. A criminal or punitive sanction is invalid if imposed in a proceeding that 
is instituted and tried as a civil contempt, and an unconditional penalty is criminal in 
nature because it is solely and exclusively punitive in character.  

9. Contempt: Appeal and Error. The finding of contempt alone, without a noncontin
gent order of sanction, is not appealable.  

10. : _ .A contempt order entered in a postjudgment proceeding that does not ter
minate that proceeding is nonappealable.  

I1. Contempt: Costs: Attorney Fees. In a civil contempt proceeding, costs, including a 
reasonable attorney fee, may be assessed against a contemnor.  

12. Attorney Fees: Appeal and Error. When an attorney fee is authorized, the amount 
of the fee is addressed to the discretion of the trial court, whose ruling will not be dis
turbed on appeal in the absence of an abuse of discretion.  

Appeal from the District Court for Dodge County: F.A.  
GOSSETT III, Judge. Affirmed in part, and in part dismissed.  

Thomas B. Thomsen, of Sidner, Svoboda, Schilke, Thomsen, 
Holtorf, Boggy & Nick, for appellants.  

Paul R. Elofson, of McGill, Gotsdiner, Workman & Lepp, 
P.C., L.L.O., for appellee.

21



13 NEBRASKA APPELLATE REPORTS

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Robert Kreikemeier and R. K. Manufacturing, Inc. (collec
tively RKM), appeal from an order of the district court for Dodge 
County filed June 21, 2002, finding RKM in contempt for vio
lating an injunction order entered by the district court on June 19, 
1990, on behalf of Smeal Fire Apparatus Co. (SFAC). On appeal, 
RKM contends that the trial court erred in finding RKM in con
tempt and ordering RKM to pay $73,500 of SFAC's fees and 
costs. For the reasons set forth below, we affirm in part and dis
miss in part.  

BACKGROUND 
The instant case revolves around a dispute between RKM and 

SFAC, both of which manufacture aerial fire apparatuses.  
Specifically, this case involves the mechanisms required to raise 
and lower an aerial fire ladder. The movement of the ladder is con
trolled by a hydraulic cylinder which is controlled by a hydraulic 
valve. Within the valve is a spool which directs the hydraulic fluid 
through the valve to the cylinder, and the fluid subsequently 
returns to a reservoir where the fluid is stored for another cycle.  

The record shows that Kreikemeier was employed at SFAC 
from 1983 to 1988 and was eventually promoted to the position 
of aerial fire ladder foreman. In 1988, Kreikemeier left SFAC to 
start his own company, R. K. Manufacturing, Inc. In 1989, SFAC 
filed suit against RKM. In SFAC's third amended petition, SFAC 
alleged that it has a trade secret with respect to its "surge free 
control valve created by grinding or milling the valve spool so as 
to create an unbalanced control spool which converts the tank 
side of a hydraulic cylinder to a fluid damper which dissipates 
pressure surges." SFAC alleged that Kreikemeier utilized this 
process in his own business, constituting a breach of his duty not 
to disclose or utilize this process.  

In June 1990, the trial court entered an injunction order agreed 
to by the parties. That order enjoined RKM from manufacturing 
any aerial fire ladders for 1 year and further stated: 

IT IS THEREFORE CONSIDERED, ORDERED, 
ADJUDGED AND DECREED by the Court that the
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defendants Robert Kreikemeier and R. K. Manufacturing, 
Inc. are enjoined from disclosing, utilizing, implementing 
or revealing the following described matter: 

A surge free control valve created by grinding or milling 
the valve spool so as to create an unbalanced control spool 
which converts the tank side of a hydraulic cylinder to a 
fluid damper which dissipates pressure surges.  

Which injunction shall apply to all aerial fire ladder 
hydraulic systems including all control (extension, hoist and 
swing) systems and the outrigger systems; provided, how
ever, said defendants are not prohibited from utilizing or 
implementing any commercially available hydraulic control 
valves or valve spools.  

On July 19, 2001, SFAC filed an application for an order to 
show cause as to why the trial court ought not to hold RKM in 
contempt of the injunction, based on RKM's grinding and use of 
spools, which actions SFAC believed to violate the injunction.  

After a hearing, the district court entered an order on June 21, 
2002, finding RKM in contempt of the injunction. The district 
court stated that since June 1996, RKM had been grinding a 
"Rexroth" spool on both sides of the pressure port, allowing the 
hydraulic fluid to flow through the pressure port before the fluid 
is metered out through the metering notch of the tank side. The 
court found that RKM's grinding of a Rexroth spool on both 
sides of the pressure port violated the injunction, because RKM's 
grinding resulted in a surge-free control valve "so as to create an 
unbalanced control spool which converts the tank side of a 
hydraulic cylinder to a fluid damper which dissipates pressure 
surges." The court also found that RKM's violation of the injunc
tion was willful and intentionally committed with knowledge 
that RKM's acts were in violation of the injunction.  

In an order filed February 28, 2003, the trial court determined 
the remedies flowing from its order finding RKM in contempt.  
The court stated that RKM could purge its contempt by fully 
complying with the following: Within 30 days of the court's 
order, notify the court of all apparatuses found to be in violation 
of the injunction; within 60 days, notify all of the owners in writ
ing, advising them that the use of the units is in violation of an 
injunction; and make a good faith effort to secure the cooperation
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of the owners of the units and get permission from the owners to 
exchange the valve spools. The court stated that all valve spool 
replacements should be completed by RKM within 2 years of the 
date of the court's order. The trial court also ordered RKM to pay 
SFAC $73,500 to offset SFAC's attorney fees, court costs, and 
expert witness fees. RKM appeals.  

ASSIGNMENTS OF ERROR 
On appeal, RKM generally contends that the trial court erred in 

finding RKM in contempt of court and in ordering RKM to pay 
$73,500 for SFAC's attorney fees, court costs, and witness fees.  

ANALYSIS 
[1,2] Before reaching the legal issues presented for review, it 

is the duty of an appellate court to determine whether it has juris
diction over the matter before it. Cerny v. Longley, 266 Neb. 26, 
661 N.W.2d 696 (2003). In the absence of a judgment or a valid 
order finally disposing of a case, an appellate court is without 
jurisdiction to act and must dismiss the purported appeal. Id.  

[3-6] In determining whether contempt orders are appealable, 
the Nebraska Supreme Court and the Nebraska Court of Appeals 
have made a distinction between civil, or coercive, sanctions and 
punitive sanctions. Maddux v. Maddux, 239 Neb. 239, 475 
N.W.2d 524 (1991); Hammond v. Hammond, 3 Neb. App. 536, 
529 N.W.2d 542 (1995). When a coercive sanction is imposed, 
" 'the contemner holds the keys to his jail cell, in that the sentence 
is conditioned upon his continued noncompliance."' Maddux v.  
Maddux, 239 Neb. at 241, 475 N.W.2d at 528, quoting In re 
Contempt of Liles, 216 Neb. 531, 344 N.W.2d 626 (1984). An 
order imposing a coercive sanction in a civil contempt proceeding 
is " 'always subject to modification by the contemner's conduct'" 
and thus is not a final, appealable order. Dunning v. Tallman, 244 
Neb. 1, 6, 504 N.W.2d 85, 90 (1993), quoting In re Contempt of 
Liles, supra. Rather, the coercive sanction can only be attacked 
collaterally by habeas corpus. Maddux v. Maddux, supra; State ex 
rel. Kandt v. North Platte Baptist Church, 225 Neb. 657, 407 
N.W.2d 747 (1987); Hammond v. Hammond, supra.  

[7] A punitive contempt sanction is akin to a criminal sentence, 
in that "it is not subject to mitigation should the contemner com
ply with the court order. Such a sanction is a final order and is
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reviewable on appeal." Maddux v. Maddux, 239 Neb. at 241, 475 
N.W.2d at 528. See, State ex rel. Kandt v. North Platte Baptist 
Church, supra; In re Contempt of Liles, supra; Hammond v.  
Hammond, supra.  

[8] Further, a "criminal or punitive sanction is invalid if 
imposed in a proceeding that is instituted and tried as a civil 
contempt," and an "unconditional penalty is criminal in nature 
because it is '"solely and exclusively punitive in character."'" 
Maddux v. Maddux, 239 at 242, 475 N.W.2d at 528.  

RKM argues that this court has jurisdiction to hear this appeal 
in its entirety because the court's directive that RKM pay 
$73,500 of SFAC's attorney fees and costs constitutes a final, 
appealable order in that RKM must pay the fees regardless of 
whether RKM takes any action to remedy the court's finding of 
contempt. SFAC states that we do not have jurisdiction, because 
the district court failed to issue a specific directive as to what 
would occur in the event that RKM did not comply with the man
date to replace the particular valve spools.  

[9,10] The finding of contempt alone, without a noncontingent 
order of sanction, is not appealable. Hammond v. Hammond, 
supra, citing Meisinger v. Meisinger, 230 Neb. 37, 429 N.W.2d 
721 (1988). The general rule is that a contempt order entered in a 
postjudgment proceeding that does not terminate that proceeding 
is nonappealable. There must be both a finding of contempt and a 
noncontingent order of sanction. Hammond v. Hammond, supra, 
citing State ex rel. Kandt v. North Platte Baptist Church, supra.  

In Hammond v. Hammond, supra, the district court found a 
husband in contempt for failing to pay a certain amount set out 
in a court-approved property settlement agreement. The court 
gave the husband 30 days in which to purge himself of the con
tempt by paying $15,250 to his ex-wife in accordance with the 
property settlement agreement, but the court did not impose a 
sanction if the husband failed to comply with the order. We 
stated, "Because the district court in this case did not impose an 
order of sanction, let alone a noncontingent order of sanction, the 
proceedings were not terminated in the court below, and the dis
trict court's order is not appealable. We therefore dismiss this 
appeal." Hammond v. Hammond, 3 Neb. App. 536, 538-39, 529 
N.W.2d 542, 544 (1995).
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Similarly, in the instant case, the court's finding of contempt is 
not appealable, because the trial court did not impose a noncon
tingent order of sanction. Although the trial court found RKM in 
contempt and stated that RKM could purge by taking certain 
actions, the court failed to state what would occur if RKM did not 
take those steps.  

As to that portion of the court's order requiring RKM to pay 
SFAC "$73,500 to offset [SFAC's] attorney fees, court costs and 
expert witness fees," that award is a final, appealable order because 
RKM cannot avoid paying those fees and costs. See Michael B. v.  
Donna M., 11 Neb. App. 346, 652 N.W.2d 618 (2002) (affirming 
award of attorney fees and costs in civil contempt proceeding 
while dismissing court's finding of contempt for lack of final, 
appealable order). See, also, In re Marriage of Crow and Gilmore, 
103 S.W.3d 778 (Mo. 2003) (holding that award of fees in civil 
contempt proceeding was appealable even though merits of con
tempt order itself were not final or appealable).  

[11,12] In the instant case, RKM contends that the court erred 
in ordering RKM to pay $73,500 of SFAC's attorney fees, costs, 
and expert witness fees. The Nebraska Supreme Court has held 
that in a civil contempt proceeding, costs, including a reasonable 
attorney fee, may be assessed against a contemnor. Dunning v.  
Tallman, 244 Neb. 1, 504 N.W.2d 85 (1993); Kasparek v. May, 174 
Neb. 732, 119 N.W.2d 512 (1963). Further, when an attorney fee 
is authorized, the amount of the fee is addressed to the discretion 
of the trial court, whose ruling will not be disturbed on appeal in 
the absence of an abuse of discretion. Dunning v. Tallman, supra.  

At the contempt hearing, SFAC presented evidence showing 
that it had incurred $66,661.81 in fees and costs since June 2001 
and SFAC stated that it had incurred those fees as a result of try
ing to enforce RKM's compliance with the injunction. The 
record shows that in addition, SFAC's attorneys had advanced 
SFAC money for costs in the amount of $7,638.60, for a total of 
$74,300.41. Thus, the court's award of fees and costs in the 
amount of $73,500 was not an abuse of discretion.  

CONCLUSION 
Because the district court in this case did not impose a non

contingent order of sanction, the court's finding of contempt was
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not terminated in the court below and the district court's order in 
that regard is not appealable. We therefore dismiss this appeal in 
that regard. We affirm the portion of the court's order awarding 
SFAC $73,500 in attorney fees and costs, given that the court did 
not abuse its discretion in its award of those fees and costs.  

AFFIRMED IN PART, AND IN PART DISMISSED.  

MARY M. VELEHRADSKY, APPELLEE, V.  

JAMES J. VELEHRADSKY, APPELLANT.  

688 N.W.2d 626 
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I. Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge.  
This standard of review applies to the trial court's determinations regarding division 
of property, alimony, and attorney fees.  

2. Appeal and Error. In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent conclusions 
with respect to the matters at issue.  

3. Judgments: Evidence: Appeal and Error. Where the credible evidence is in con
flict on a material issue of fact, the appellate court considers and may give weight to 
the circumstances that the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another.  

4. Judges: Words and Phrases. A judicial abuse of discretion exists when the reasons 
or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub
stantial right and denying just results in matters submitted for disposition.  

5. Motions for Continuance: Affidavits: Good Cause. An application for continu
ance must be in writing and supported by an affidavit which contains factual allega
tions demonstrating good cause or sufficient reason necessitating postponement of 
proceedings.  

6. Motions for Continuance: Appeal and Error. A motion for continuance is 
addressed to the discretion of the trial court, whose ruling will not be disturbed on 
appeal in the absence of an abuse of discretion.  

7. : _ . The three analytical factors to determine whether the trial court's denial 
of a motion for continuance was an abuse of discretion are (1) the number of contin
uances granted to the moving party, (2) the importance of the issue presented in the 
matter, and (3) whether the continuance being sought was for a frivolous reason or a 
dilatory motive.  

8. _ : . The failure to comply with the provisions of Neb. Rev. Stat. § 25-1 148 
(Reissue 1995) is but a factor to be considered in determining whether a trial court 
abused its discretion in denying a continuance.
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9. Divorce: Property Division: Pensions. Neb. Rev. Stat. § 42-366(8) (Reissue 1998) 
provides that the court shall include as part of the marital estate, for purposes of the 
division of property at the time of dissolution, any pension plans, retirement plans, 

annuities, and other deferred compensation benefits owned by either party, whether 

vested or not vested.  

Appeal from the District Court for Douglas County: JOSEPH S.  
TROIA, Judge. Reversed and remanded for a new trial.  

Avis R. Andrews for appellant.  

Michael B. Lustgarten, of Lustgarten & Roberts, P.C., L.L.O., 
for appellee.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

James J. Velehradsky appeals from the decision of the district 
court for Douglas County, Nebraska, on Mary M. Velehradsky's 
petition for a decree of dissolution.  

FACTUAL AND PROCEDURAL BACKGROUND 
James and Mary were married on September 30, 1977. The 

parties have two children: Stacie, born December 28, 1986, and 
Lisa, born June 22, 1988. Mary filed a petition for dissolution of 
marriage on October 15, 2002, and a decree dissolving the mar
riage was entered on October 22, 2003. The trial court awarded 
custody of the two minor children to Mary, subject to James' 
right of "reasonable and liberal visitation," and ordered James to 
pay monthly child support of $369 for two children and $252 for 
one child.  

At the time of the hearing on August 28, 2003, Mary was 
employed with a Veterans Affairs medical center as a public 
affairs officer. She has been working for the Veterans Affairs 
medical center since January 1971. She testified that her salary at 
that time was approximately $60,000 per year. James was em
ployed in the area of carpentry and construction until 1997, when 
he sustained a workers' compensation injury. He has not worked 
since that time. In 2000, James settled his workers' compensation 
claim for $18,000 and had to pay around $7,000 in expenses and 
fees, leaving him with a net settlement of $11,000.
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On October 15, 2002, Mary filed a petition for dissolution, 
and on December 23, the trial court entered a temporary order 
granting the parties joint custody of the two children, with Mary 
as the "primary possessory parent." Mary was awarded tem
porary possession of the family residence in Omaha, and James 
was awarded temporary possession of a cabin in Waterloo. On 
February 12, 2003, Mary filed a certificate of readiness, to which 
James objected. That objection was overruled, and trial was set 
for June 16. James then filed a motion to continue, alleging that 
discovery was not complete and that more time was needed to 
obtain information as to his medical condition and his ability to 
obtain gainful employment. On June 9, notice was filed that trial 
was rescheduled for August 28.  

On July 22, 2003, James' counsel filed a motion for leave to 
withdraw, which the court approved in an order filed August 5. On 
August 22, James moved for a continuance, alleging that discov
ery was not complete, that medical records contained misstate
ments of facts, that the workers' compensation issue had not been 
resolved, and that he was unable to obtain counsel. At a hearing 
on August 27, the court overruled the motion to continue, and trial 
was held on August 28. James appeared pro se at both the hearing 
and the trial. In its October 22 order, the court granted the dis
solution, divided the parties' property, and awarded Mary sole 
custody of the children, subject to James' right of liberal and rea
sonable visitation. James filed a motion for new trial on October 
31 and again appeared pro se at the hearing on that motion. The 
court overruled the motion. James appeals with the assistance 
of counsel.  

ASSIGNMENTS OF ERROR 
James' assignments of errors may be reduced to five general 

assertions, which allege that the trial court erred (1) in failing to 
grant his motion for continuance, (2) in failing to grant specific 
visitation, (3) in determining child support, (4) in failing to divide 
the property equitably, and (5) by the judge's injecting himself 
into the trial.  

STANDARD OF REVIEW 
[1] In actions for dissolution of marriage, an appellate court 

reviews the case de novo on the record to determine whether there
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has been an abuse of discretion by the trial judge. This standard 
of review applies to the trial court's determinations regarding 
division of property, alimony, and attorney fees. Longo v. Longo, 
266 Neb. 171, 663 N.W.2d 604 (2003).  

[2,3] In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches 
its own independent conclusions with respect to the matters at 
issue. McGuire v. McGuire, 11 Neb. App. 433, 652 N.W.2d 293 
(2002). However, where the credible evidence is in conflict on 
a material issue of fact, the appellate court considers and may 
give weight to the circumstances that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Id.  

[4] A judicial abuse of discretion exists when the reasons or 
rulings of a trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying just results in matters 
submitted for disposition. Paulsen v. Paulsen, 11 Neb. App. 362, 
650 N.W.2d 497 (2002).  

ANALYSIS 
[5,6] James asserts that the trial court erred in overruling his 

motion for continuance. An application for continuance must be 
in writing and supported by an affidavit which contains factual 
allegations demonstrating good cause or sufficient reason neces
sitating postponement of proceedings. Williams v. Gould, Inc., 
232 Neb. 862, 443 N.W.2d 577 (1989). See Neb. Rev. Stat.  
§ 25-1148 (Reissue 1995). A motion for continuance is addressed 
to the discretion of the trial court, whose ruling will not be dis
turbed on appeal in the absence of an abuse of discretion. Adrian 
v. Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995).  

In Weiss v. Weiss, 260 Neb. 1015, 620 N.W.2d 744 (2001), 
Gary Weiss appealed from an order of the district court denying 
his motion for new trial following a decree dissolving his mar
riage and awarding custody of the parties' child to Amy Weiss.  
The issue on appeal was "whether the district court erred in deny
ing [Gary's] pro se motion for a continuance filed 10 days after 
his attorney was given leave to withdraw from the case and 16 
days prior to the commencement of trial." Id. at 1016, 620 
N.W.2d at 745.
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On September 18, 1998, Amy filed a petition for dissolution.  
Trial was set for September 20, 1999; however, Gary requested a 
change in the date because it was set to commence on a religious 
holiday. The court moved the trial to September 16. On August 
18, Gary's counsel filed a motion to withdraw from the case, 
which motion was granted. Due to his inability to obtain alter
nate counsel, Gary filed a motion for continuance on August 30.  
The motion was heard on September 16, with Gary appearing pro 
se and outlining in detail his inability to obtain new counsel. The 
trial court denied the motion to continue, and trial began imme
diately thereafter with Gary appearing pro se. Amy was awarded 
custody of the parties' child, and Gary was ordered to pay child 
support. Gary filed a motion for new trial, which was overruled.  
He then timely appealed.  

[7] The Nebraska Supreme Court in Weiss v. Weiss, supra, 
found that Gary's pro se motion for continuance was in substan
tial compliance with § 25-1148. The Weiss court used the factors 
set forth in Adrian v. Adrian, supra, to determine whether the 
trial court's denial of a motion for continuance was an abuse of 
discretion. The three analytical factors set forth in Adrian and 
restated in Weiss are (1) the number of continuances granted to 
the moving party, (2) the importance of the issue presented in the 
matter, and (3) whether the continuance being sought was for a 
frivolous reason or a dilatory motive.  

The Weiss court, pursuant to its de novo review, used the fac
tors to analyze the circumstances of the case and found that 
under the first factor, there were no continuances, either re
quested or granted, prior to Gary's motion for continuance filed 
on August 30, 1999. Under the second factor, the court found, as 
in Adrian, that Weiss involved the constitutionally protected 
relationship between parent and child. The Weiss court stated: 
"While there is no recognized right to counsel in marriage dis
solution proceedings, it is certainly understandable that a parent 
untrained in the law would desire and benefit greatly from legal 
representation in a proceeding in which his custody rights will 
be adjudicated." 260 Neb. at 1020, 620 N.W.2d at 747. Under 
the third factor, the court determined that Gary had no intent to 
delay the proceedings unnecessarily and that the record re
flected he acted promptly and diligently in attempting to secure
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new counsel, requesting a continuance only after his efforts 
proved unsuccessful. Thus, the Supreme Court found that the 
district court had abused its discretion in denying Gary's motion 
for continuance.  

[8] In the present case, on July 22, 2003, James' counsel filed 
a motion for leave to withdraw from the case due to "a breakdown 
in communication between client and counsel as to the prosecu
tion of the case." The court approved the withdrawal in an order 
filed August 5. James then filed a pro se motion for continuance 
on August 22, 6 days before the scheduled trial. In James' motion, 
he alleged that discovery was not complete, that he recently dis
covered that the medical records of a potential expert witness con
cerning James' disability contained misstatements of facts, that 
his workers' compensation case was not resolved, and that he was 
unable to retain counsel at that time. Although James did not file 
an affidavit in support of the motion, the failure to comply with 
the provisions of § 25-1148 is but a factor to be considered in 
determining whether a trial court abused its discretion in denying 
a continuance. State v. Matthews, 8 Neb. App. 167, 590 N.W.2d 
402 (1999).  

A hearing on the motion was held on August 27, 1999, the day 
before trial was scheduled to begin. At the hearing, the trial court 
stated: "I don't know of any reason why we can't have a trial 
tomorrow afternoon. This has been set since June, and you knew 
back in the middle of July that your attorney wanted out." James 
stated that he had contacted another attorney who was interested 
but she "said this was too short a time to prepare for trial, and she 
was also busy tomorrow and wouldn't be able to make it." The 
court suggested that he contact "some other one between now 
and tomorrow," and James responded that he did not have any 
money to pay an attorney. The court stated: 

Then there's no sense in continuing it until you get an attor
ney because you're not going to be able to get one evi
dently. . . . [A]t this last minute and with this, you know, 
re[ve]lation by you that you don't have any money and 
can't afford an attorney, I can't keep putting this off.  

The court also found that the workers' compensation settlement 
was in 2000 and that the workers' compensation case had been
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sitting for 3 years. Therefore, the court overruled the motion for 
continuance.  

In applying the factors set forth in Adrian v. Adrian, 249 Neb.  
53, 541 N.W.2d 388 (1995), to the present case, under the first 
factor-number of continuances previously granted-the record 
reflects that James' counsel filed a motion for continuance on 
May 29, 2003. That motion requested a continuance because dis
covery was not complete, additional time was needed to obtain 
information regarding James' medical condition as well as his 
ability to obtain gainful employment, and there were pending 
workers' compensation and Social Security claims relevant to 
issues of income for purposes of alimony and child support. The 
trial court granted this motion and continued the trial to August 
28 from its initial date of June 16. Even though the district court 
in Weiss v. Weiss, 260 Neb. 1015, 620 N.W.2d 744 (2001), had 
not previously granted a continuance, in Adrian v. Adrian, 249 
Neb. at 59, 541 N.W.2d at 392, the district court had granted two 
continuances and the Supreme Court still found that it was an 
abuse of discretion to deny the motion for continuance due to the 
fact that there was no "discernible intent" on the part of the peti
tioner to unnecessarily delay the proceedings.  

As to the second Adrian factor-analyzing the importance of 
the issues-the instant case involves the constitutionally pro
tected relationship between parent and child, as did Weiss v. Weiss, 
supra, and Adrian v. Adrian, supra. Here, Mary was awarded sole 
custody of the parties' two children, subject to James' right of rea
sonable and liberal visitation. No specific schedule for visitation 
was set, despite Mary's testimony that the parties could not com
municate regarding the children without getting into arguments 
and that during mediation, the parties could not come to an agree
ment on visitation dates and times. James stated in his answers to 
interrogatories that he wanted joint legal custody of the children 
as well as primary physical custody. However, James' chances of 
obtaining such were greatly diminished by his self-representation, 
as evidenced by the record.  

Further, although such issues do not rise to the level of the 
constitutionally protected relationship of parent and child, there 
were other important issues in this case affected by the court's 
failure to grant the continuance. When the court determined
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James' child support, it used earning capacity as a basis for its 
initial determination. However, insufficient evidence was pre
sented to establish that through reasonable effort, James was 
capable of realizing the earning capacity the court assigned to 
him. The only evidence of earning capacity adduced was Mary's 
testimony that she "believe[d]" James was employable because 
he "has done other physical work around the house . . . and I 
think that he could find something, either light duty or even in 
another field that isn't quite as physical using his same skills and 
abilities." However, James testified that he was not capable of 
working an 8-hour day and that he did not even know if jobs 
paying $9 per hour were available. Despite the lack of evidence, 
the court reasoned as follows: 

THE COURT: Well, you can go to school and find 
employment, but you can work at it. It doesn't say that 
you're disabled or have such a disability - I think you men
tioned a 5 percent in total disability, but that doesn't say that 
you can't go find some type of work that will pay you some
thing, somewhere around $8.00 to $10.00 an hour or some
thing, does it? 

[James]: There's a provision in the Worker's 
Compensation Act called the second injury fund, which 
requires that any next employer know the condition of my 
previous injuries, and that is still questionable because of 
the problems we've had with the medical and the doctors 
all the way through this thing.  

THE COURT: All right. But there's nothing to say that 
you can't go do some work, right? 

[James]: If I do 
THE COURT: Whether it's a convenient store or 
[James]: Yeah. If I do, the next employer 
THE COURT: Well, you're not doing heavy lifting or 

something. It appears to me you could move around to a 
certain extent. You may not be able to stand for long peri
ods of time or sit for long periods of time. It appears to me 
there must be some work out there that you could do that 
pays [$]7.50 to $10.00 an hour.  

[James]: That's what Vocational Rehabilitation is sup
posed to determine, and they haven't done it.
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THE COURT: Okay. But there's nothing to say you 
can't go to some vocational specialist on your own and then 
hope that you get reimbursed through Worker's Comp. or 
whatever.  

THE COURT: Without going to college, you're not going 
to get evidently $35,000.00 a year, right? And [t]hat would 
be commensurate with what you were making before, right? 
There's no telling that if you went to college you would get 
$35,000.00 a year, but you could go get a job today and get 
$7.00 or $8.00 an hour, right? 

[James]: Possibly.  
THE COURT: Well, there are jobs out there, right? 
[James]: Well, as far as I know there's jobs out there.  
THE COURT: You could - there's nothing from a doc

tor saying that you couldn't go to work for, you know, a 
convenient store or, you know, some type of - that doesn't 
require manual labor so to speak? 

[James]: Right.  
THE COURT: Right? So I've got to - like I said, I've 

got to assess some type of hourly wage based on what you 
can do or have a potential to do at this point. They're not 
looking at having you pay what you would have paid seven 
years ago.  

So do you have a problem with me assigning you, say, an 
an [sic] hourly wage of, like, $9.00 an hour or something 
like that? 

[James]: I don't know if it's available. I don't know.  
THE COURT: Well, see, I have to put a number - if I 

was to give you a number, let's say it's $9.00 an hour. And 
if you go out there and say I can't do this, you can come in 
and ask that it be modified. Do you understand what I'm 
saying? 

[James]: Right.  

THE COURT: You know, and at this point I have nothing 
here that says you can't, so what I do is just assess an hourly 
wage of, like, $9.00 an hour because you do have skills.  

[James]: But you're basing that on a 40-hour week?
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THE COURT: Well, I'll base it on 35 hours a week.  
[James]: Because I know I can't do eight hours at a time.  

I can't do it.  
THE COURT: But you could do, say, like five or six 

hours, six days a week.  
[James]: All right. Go for it. Whatever.  

It is clear from the record that the court, in calculating child 
support, had no evidentiary basis for imputing an income for 
James at a rate of $9 per hour for a 35-hour workweek. And, the 
court, in effect, "negotiated" with James for a wage and the num
ber of hours per week. Had the court granted the continuance, 
James would have at least had the opportunity to obtain an attor
ney who could take an active role in providing some evidentiary 
basis for James' earning capacity, instead of the trial judge 
merely bargaining for a number, as occurred here. In addition to 
the issue of James' ability to work and at what level of earnings, 
these parties had a substantial marital estate.  

[9] The net marital estate was worth over $200,000, not includ
ing Mary's Civil Service Retirement System (CSRS), which 
would pay her $2,352 per month if she retired at the age of 51, her 
age at the time of trial. The present value of the CSRS was not cal
culated-an important fact on issues of property division and 
alimony, given James' claim of being unable to work. Mary began 
accumulating the CSRS on January 11, 1971, about 6'h years 
before the parties were married. Thus, most of the CSRS was 
accumulated during the parties' 26-year marriage and should have 
been considered marital property and included in the estate. See 
Neb. Rev. Stat. § 42-366(8) (Reissue 1998) (court shall include as 
part of marital estate, for purposes of division of property at time 
of dissolution, any pension plans, retirement plans, annuities, and 
other deferred compensation benefits owned by either party, 
whether vested or not vested). The issues associated with the divi
sion of retirement plans are often complex matters, especially 
when valuing and dividing benefits such as Mary's CSRS. It is 
clear from the record that James did not have the requisite knowl
edge to present evidence allowing for an appropriate division of 
this significant asset largely accumulated during the marriage, and 
he would have benefited from the opportunity to obtain an attor
ney for such purpose. The division of the marital property and the
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CSRS were especially important to James, because he had not 
worked since 1997 and because it was unclear what type of work 
he could actually perform, leaving his future income in doubt.  
Thus, we conclude that there were several important and compli
cated issues at stake in settling this marital estate of significant 
size. In fact, the trial court's assumption that James would not be 
able to get an attorney because of a lack of cash is probably incor
rect given the size of the marital estate.  

Finally, we look to whether the continuance was being sought 
for a frivolous reason or whether James had a dilatory motive.  
James' counsel filed a motion for leave to withdraw from the case 
just over a month prior to trial due to "a breakdown in communi
cation between client and counsel as to the prosecution of the 
case." However, the court did not file an order granting that 
motion until August 5, 2003, 2 weeks after the motion was filed.  
Seventeen days later, James filed his pro se motion to continue, 
representing that he was unable to obtain substitute counsel.  
Although James was aware over a month before trial that his 
attorney intended to withdraw, we find that James did not have a 
dilatory motive in waiting until 6 days before trial to file a motion 
to continue, given that he had made efforts to secure substitute 
counsel. At trial, James stated that he had contacted another attor
ney but she told him that it was "too short a time to prepare for 
trial" and that she could not make it to trial the next day due to 
scheduling conflicts. Additionally, James alleged that he had an 
unresolved workers' compensation issue on appeal and that a 
decision on that appeal was likely to be made within 30 days of 
August 29. There is no evidence that James was trying to delay 
the proceedings unnecessarily.  

When James' motion to continue was denied, he was "thrust 
into the unenviable position of defending his own interests in a 
complex dissolution proceeding without the assistance of coun
sel. The record clearly reflects the understandable fact that he 
was ill-prepared for this task and was prejudiced thereby in 
attempting to present evidence on his behalf." See Weiss v. Weiss, 
260 Neb. 1015, 1021, 620 N.W.2d 744, 748 (2001). In Adrian v.  
Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995), the Supreme Court 
reversed our decision, where we held that the trial court, in a 
dissolution decree modification proceeding, did not abuse its
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discretion in denying the petitioner's motion for a continuance, 
which she requested in order to attend a class to complete her 
nursing degree. See Adrian v. Adrian, No. A-94-693, 1995 WL 
49299 (Neb. App. Feb. 7, 1995) (not designated for permanent 
publication). The Supreme Court found that the trial court had 
abused its discretion in denying such motion, because the denial 
was "clearly untenable, unfairly depriving [the petitioner] of a 
substantial right and a fair trial." Adrian v. Adrian, 249 Neb. at 
59, 541 N.W.2d at 391. In the same vein, we find that the trial 
court abused its discretion in denying James' pro se motion for 
continuance, because the denial unfairly deprived James of a 
substantial right and a fair trial.  

CONCLUSION 
Having determined the dispositive issue, we need not address 

James' other assignments of error. We reverse the decree of dis
solution and remand the matter to the district court for a new 
trial. Nothing we say here prevents the trial court from imposing 
strict time limits and conditions for retention of counsel, so that 
this matter proceeds expeditiously.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, v. SUSANA MURO, ALSO 
KNOWN AS SUSANA MURO ANDRADE, APPELLANT.  

688 N.W.2d 148 

Filed November 2, 2004. No. A-03-1399.  

1. Convictions: Evidence: Appeal and Error. When reviewing a criminal conviction 
for sufficiency of the evidence to sustain the conviction, the relevant question for an 
appellate court is whether, after viewing the evidence in the light most favorable to 
the prosecution, any rational trier of fact could have found the essential elements of 
the crime beyond a reasonable doubt.  

2. _ : _ : . In reviewing a criminal conviction, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of witnesses, or reweigh the 
evidence. Such matters are for the finder of fact, and a conviction will be affirmed, in 
the absence of prejudicial error, if the properly admitted evidence, viewed and con
strued most favorably to the State, is sufficient to support the conviction.  

3. Criminal Law: Judgments: Appeal and Error. While in a bench trial of a criminal 
case the court's findings have the effect of a verdict and will not be set aside unless
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clearly erroneous, an appellate court has an obligation to reach an independent, cor

rect conclusion regarding questions of law.  
4. Death: Proximate Cause: Words and Phrases. Proximate cause in cases involv

ing death has been defined by the Nebraska Supreme Court as a moving or effec

tive cause or fault which, in a natural and continuous sequence, unbroken by an effi

cient intervening cause, produces the death and without which the death would not 

have occurred.  
5. Proximate Cause: Proof. Proving that a defendant's conduct was a proximate cause 

necessarily proves that another cause (intervening or superseding cause) was not the 

sole proximate cause.  
6. Death: Proximate Cause. In cases involving death, the question is whether a defend

ant's act, or violation of law, as the case may be, was a contributing factor to the death 

or a proximate cause thereof.  
7. Sentences: Appeal and Error. An appellate court will not disturb sentences that are 

within statutory limits, unless the district court abused its discretion in establishing 

the sentences.  
8. : _ . An abuse of discretion takes place when the sentencing court's reasons 

or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 

a just result.  

Appeal from the District Court for Dawson County: JAMES E.  
DOYLE IV, Judge. Affirmed.  

Derek L. Mitchell for appellant.  

Jon Bruning, Attorney General, James H. Spears, and Danielle 
C. Miller, Senior Certified Law Student, for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Susana Muro, also known as Susana Muro Andrade, appeals 
the decision of the district court for Dawson County, Nebraska, 
convicting her of the crime of child abuse resulting in the death 
of a child, a Class IB felony, and sentencing her to 20 years' 
imprisonment. On appeal, Muro challenges the sufficiency of the 
evidence to sustain the conviction and asserts that the sentence 
imposed was excessive. We find that the evidence supports a 
finding that Muro's child suffered an injury which was not invari
ably fatal and which the child had a reasonable likelihood of sur
viving but for Muro's failure to seek timely medical treatment.  
The evidence supports the trial court's finding that Muro pos
sessed the requisite state of mind, that Muro failed to provide
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necessary care to her child, and that Muro's failure to seek timely 
medical treatment was a proximate cause of the child's death.  
Consequently, we find the evidence sufficient to support the trial 
court's conviction. We also find that the sentence imposed was 
not excessive. We affirm.  

II. BACKGROUND 
The events which gave rise to this criminal proceeding occurred 

on the evening of October 27, 2002, in or around Lexington, 
Nebraska. On that date, Muro's 8-month-old daughter, Vivianna 
Muro, suffered a serious injury and ultimately died. The criminal 
prosecution in this case was based on assertions that Muro failed 
to timely seek medical care for Vivianna and that such failure to 
seek medical care was a proximate cause of Vivianna's death.  
Although the testimony at trial contained some discrepancies con
cerning the specific details of what occurred on October 27, we 
view and construe the properly admitted evidence in a light most 
favorable to the State. See State v. Freeman, 267 Neb. 737, 677 
N.W.2d 164 (2004).  

On October 27, 2002, Muro left her house at approximately 
3:20 p.m., leaving Vivianna and Muro's 4-year-old son, Jose 
Muro, Jr. (Junior), with their father, Muro's husband, Jose Muro 
(Jose). When Muro left, Vivianna appeared normal. At trial, evi
dence was presented that Vivianna had been crying after Muro 
left and that Junior had asked Jose to get Vivianna to stop crying.  
Further evidence was presented that Vivianna did not stop crying 
and that Jose "hit Vivianna" and "threw" Vivianna. Prior to trial, 
Junior had demonstrated to a police investigator that Jose had hit 
Vivianna with his hand on the left side of her head and had held 
Vivianna by the leg and thrown her. Junior had also commented 
to the investigator "about [Vivianna's] hitting glass and [that] the 
glass exploded." 

Muro returned home after 6 p.m. and observed that Jose was 
holding Vivianna. According to Muro, Vivianna would normally 
cry when Jose held her but was not crying when Muro arrived.  
Muro asked Jose how Vivianna was, and Jose replied that 
Vivianna was asleep. Muro then gave Junior some cereal and put 
groceries away, and Jose placed Vivianna in her crib.  

Muro next gave Junior a haircut and a bath and took a shower.  
Between 7 and 7:30 p.m., Muro picked up Vivianna, "called her
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name, then . . . ran towards [Jose]." Muro told Jose, "'[S]ome
thing's wrong with the baby.'" At that time, Vivianna appeared 
"loose" and "dazed." Muro later described to a police investiga
tor that Vivianna's eyes were "half open, half closed," and that 
Vivianna was unresponsive and "limp, kind of like a rag doll." 

Jose took Vivianna from Muro and began using a nasal aspi
rator to clear Vivianna's nose and mouth. Jose called Tri-County 
Hospital in Lexington sometime after 8:30 p.m. The record does 
not indicate that Jose provided any identification when he called 
the hospital. At trial, Muro testified that the hospital advised Jose 
to keep Vivianna warm. Kathleen Goracke, a registered nurse 
who was on duty at Tri-County Hospital on that night, testified 
that she received a telephone call about a baby from an unidenti
fied male between 8:10 and 8:30 p.m., that the caller did not 
advise her that the baby was limp or unresponsive, that the caller 
advised her that the baby was just waking up and seemed " 'wob
bly,'" and that the caller expressed concern that the baby had 
"ingested some poison." Goracke testified that she advised the 
caller to allow the baby to fully wake, to observe the baby, and to 
bring the baby in to the emergency room if he had any concerns.  

Muro testified that after Jose called the hospital, she changed 
Vivianna's diaper and clothes. Muro testified that she then called 
the hospital herself but, like Jose, remained unidentified. Muro 
claims that she informed the person she spoke with at the hospi
tal that Vivianna looked "dazed." Muro claims that the person she 
spoke with advised her to continue using the aspirator and to 
keep Vivianna warm. Muro also claims that the person she spoke 
with told her that "'[i]t's probably a flu or a virus that's going 
around.'" Goracke testified that the only telephone call received 
in the emergency room on the night in question besides the un
identified male's was from an unidentified female, but that her 
call came prior to the unidentified male's. Goracke testified that 
the female caller contacted the hospital at approximately 6:15 
p.m. Goracke further testified that she did not advise anyone that 
there was a flu going around and that she had also advised the 
female caller to bring her baby in if she had any other questions 
or problems or was unsure.  

Muro then called her mother-in-law, who resides in California.  
Muro told her mother-in-law that Muro's "'friend's . . . baby'"
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was" 'dazed' " and looked " 'loose.' "When Muro's mother-in-law 
asked whether Muro was talking about Vivianna, Muro specifi
cally told her, "'No.'" Muro's mother-in-law advised Muro to 
"'[t]ell [her] friend to take the baby to the hospital as soon [as] she 
can.'" Muro then took Vivianna to the hospital.  

At approximately 11 p.m., Muro, Jose, Junior, and Vivianna 
arrived at Tri-County Hospital. Jose carried Vivianna into the 
emergency room, at which time she was unresponsive, "real limp 
and cold," and "kind of... gray-bluish looking." Vivianna was not 
breathing when she arrived at the hospital. Additionally, there was 
no fontanel present in Vivianna's skull area; the soft spot on her 
head was "very much bulging." Goracke started "mouth-to-mouth 
breathing" and was joined in the emergency room by two other 
nurses who helped attempt to resuscitate Vivianna.  

Goracke testified at trial that when Vivianna arrived at the hos
pital, her pupils were fixed and dilated and she had a "really bad 
rash" in her diaper area, an "open area" cut on her neck which was 
oozing, "scabs and scratches and marks all over," unkempt feet 
and toenails, new and old sores on her hands and feet, another 
"open area" on her right armpit, "scratches all over" her body, and 
"bruises" on her left side.  

To resuscitate her, personnel at Tri-County Hospital "shocked 
[Vivianna] four times, and [she] went into a sinus breathing rate." 
Although Vivianna was revived to the point of having a heartbeat, 
she "was unresponsive the whole time, and there was no sponta
neous respiration." Dr. Joseph Miller was the physician on call in 
the emergency room that night, and at trial, he testified that 
Vivianna was never stabilized. Dr. Miller testified that Vivianna 
had a hematoma, or a collection of blood, on the left side of her 
head; that her "'soft spot'" was bulging; and that her eyes were 
fixed and dilated. Dr. Miller further opined that "there had been 
some probable brain damage." Vivianna failed to react even to 
painful stimuli, such as the starting of an intravenous line and the 
insertion of stomach and nasogastric tubes. A chest x ray also 
revealed an "old, fractured, right sixth rib . . . which is very 

unusual for a child." 
Personnel at Tri-County Hospital then contacted Good 

Samaritan Hospital in Kearney, Nebraska, to arrange a transfer of 
Vivianna because they believed that Vivianna "needed more care
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than what [they] could, on-going, give at Tri-County Hospital." 
Dr. Stephen Parys was the treating physician from Good 
Samaritan Hospital who accompanied Vivianna during the trans
fer. Dr. Parys also noted the fractured rib that was apparent on 
Vivianna's chest x ray, the bruises on her leg and chest, the hema
toma on the left side of her head, and that her fontanel area was 
bulging and tense.  

Once Vivianna arrived at Good Samaritan Hospital, hospital 
personnel performed a CT scan to determine whether Vivianna 
had suffered any injuries to her brain. The CT scan revealed a 
"slightly displaced skull fracture in the left parietal area with a 
hematoma over it." At trial, Dr. Parys testified that "[iut usually 
takes a significant force to cause a fracture to the skull" such as 
the one suffered by Vivianna. Dr. Parys recalled that when he 
spoke to Muro and Jose about Vivianna's condition, they told him 
that Vivianna had suffered "no traumas or accidents that day." 
According to Dr. Parys, Muro and Jose informed him that they 
first noticed that Vivianna was not well "mid-afternoon." 

After performing other medical tests on the night in question, 
Dr. Parys determined that Vivianna was brain dead. Dr. Parys 
informed Muro and Jose that "the chance for survival was zero," 
and they discussed removing Vivianna's life support. Muro and 
Jose agreed to remove Vivianna from life support. Vivianna died 
a short time later.  

An investigator with the Lexington Police Department trans
ported Vivianna's body from Good Samaritan Hospital to the 
Douglas County coroner's office in Omaha, Nebraska, on the 
evening of October 28, 2002. Dr. Blaine Roffman performed the 
autopsy on Vivianna. Dr. Roffman noted various indications that 
Vivianna had suffered trauma, including torn skin over the right 
lateral thorax and the left anterior thorax, broken and hemor
rhaged fingernails, recent bruising of the right side of the neck 
and the midline of the forehead, bruising to "the left of the oral 
cavity on the cheek," and a fracture of the left temporal bone of 
Vivianna's skull. At trial, Dr. Roffman ultimately opined that the 
cause of death was "a fracture of the left parietal skull [above the 
left ear], which resulted in cerebral edema [swelling], which 
resulted in brain death."
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On November 19, 2002, Muro was charged by information with 
felony child abuse. On December 6, Muro stood mute at arraign
ment and the court entered a plea of not guilty on her behalf.  

A bench trial was conducted on October 8 and 9, 2003. During 
the course of the bench trial, the State presented evidence gener
ally establishing the chronological course of events as set forth 
above. The State's evidence indicated that the State's theory at 
trial was that Muro had failed to seek medical treatment for 
Vivianna in a timely fashion and that her failure to seek such med
ical treatment for Vivianna's injuries and condition was a proxi
mate cause of Vivianna's death.  

To that end, the State presented medical testimony from the 
treating physicians, the autopsy physician, and from a nationally 
recognized child abuse expert. The specifics of that testimony 
will be set forth in more detail in the analysis portion of this 
opinion below, but that testimony generally established that if 
medical treatment had been sought at an earlier time, Vivianna 
would have had a chance to survive the injuries, but that because 
of the delay in seeking treatment, Vivianna was not able to sur
vive once treatment was finally sought.  

On October 14, 2003, the court entered an order finding Muro 
guilty of the charged crime. The court specifically found Muro to 
have known no later than 7:30 p.m. that something was seriously 
wrong with Vivianna and that Vivianna needed care that Muro 
could not provide. The court specifically found that Muro's asser
tions that she did not know how serious the condition was were 
not credible. The court further found that Muro knowingly and 
intentionally failed to provide necessary care, that Vivianna's con
dition worsened as a result, and that the worsening of her condi
tion ultimately led to her death. The court specifically found that 
Muro's deprivation of care for Vivianna contributed in a natural 
and continuous sequence to Vivianna's death.  

On November 21, 2003, the court sentenced Muro. The court 
found that the applicable range of sentences, according to Neb.  
Rev. Stat. § 28-105 (Cum. Supp. 2002), was 20 years' to life im
prisonment. The court specifically found that granting Muro pro
bation would depreciate the seriousness of the crime and pro
mote disrespect for the law. After considering all relevant factors,
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the court sentenced Muro to the statutory minimum of 20 years' 
imprisonment. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
Muro asserts, restated, that the district court erred in two 

respects. First, Muro asserts that the court erred in finding suf
ficient evidence to sustain a conviction on the charged crime.  
Second, Muro asserts that the court erred in imposing an exces
sive sentence and in finding that she was not a suitable candidate 
for probation.  

IV. ANALYSIS 

1. SUFFICIENCY OF EVIDENCE 

Muro first asserts that the district court erred in finding suffi
cient evidence to sustain a conviction on the charged crime. We 
find that the evidence in the record, when viewed and construed 
in a light most favorable to the State, supports the district court's 
finding that each element of the charged crime was proven. The 
evidence is sufficient to support a finding that Muro knowingly 
and intentionally failed to provide Vivianna necessary care and 
attention and that such failure was a proximate cause of 
Vivianna's death.  

(a) Standard of Review 
[1-3] When reviewing a criminal conviction for sufficiency of 

the evidence to sustain the conviction, the relevant question for an 
appellate court is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact could 
have found the essential elements of the crime beyond a reason
able doubt. State v. Jackson, 264 Neb. 420, 648 N.W.2d 282 
(2002). In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibility 
of witnesses, or reweigh the evidence. Such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence of 
prejudicial error, if the properly admitted evidence, viewed and 
construed most favorably to the State, is sufficient to support the 
conviction. State v. Freeman, 267 Neb. 737, 677 N.W.2d 164 
(2004). While in a bench trial of a criminal case the court's find
ings have the effect of a verdict and will not be set aside unless
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clearly erroneous, an appellate court has an obligation to reach an 
independent, correct conclusion regarding questions of law. State 
v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003).  

(b) Required Elements 
Muro was charged with Class IB felony child abuse under 

Neb. Rev. Stat. § 28-707 (Cum. Supp. 2002), which provides, in 
relevant part: 

(1) A person commits child abuse if he or she knowingly, 
intentionally, or negligently causes or permits a minor child 
to be: 

(a) Placed in a situation that endangers his or her life or 
physical or mental health; 

(c) Deprived of necessary food, clothing, shelter, or care[.] 

(6) Child abuse is a Class IB felony if the offense is com
mitted knowingly and intentionally and results in the death 
of such child.  

The trial court found that the State had proven beyond a rea
sonable doubt that Muro knowingly and intentionally placed 
Vivianna in a situation that endangered her life and resulted in her 
death. Because the trial court determined that Muro's behavior 
was knowing and intentional, the offense is a felony, rather than 
the misdemeanor it would be had her behavior been found to have 
been only negligent. The proscribed conduct for felony and mis
demeanor child abuse is exactly the same; it is the actor's state of 
mind which differentiates the offenses. State v. Parks, 253 Neb.  
939, 573 N.W.2d 453 (1998). As such, the required elements of 
the charged crime include that Muro's state of mind was knowing 
and intentional, that Muro's conduct resulted in Vivianna's being 
placed in a dangerous situation or being deprived of necessary 
care, and proximate causation.  

(c) State of Mind 
Muro first argues that she had not had the required state of 

mind to support a conviction for felony child abuse, because she 
did not knowingly or intentionally deprive Vivianna of neces
sary care. Muro argues that her testimony on cross-examination
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and her prior statements establish that she did not know the seri
ousness of Vivianna's condition until the time of trial and that 
therefore, she could not have deprived Vivianna of care either 
knowingly or intentionally. We conclude, however, that the evi
dence, viewed in a light most favorable to the State, supports the 
trial court's finding that Muro knowingly and intentionally 
failed to provide medical care for Vivianna after the seriousness 
of Vivianna's condition did in fact become apparent and known 
to Muro.  

In reviewing a criminal conviction, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of wit
nesses, or reweigh the evidence. State v. Freeman, 267 Neb. 737, 
677 N.W.2d 164 (2004). Such matters are for the finder of fact, 
and a conviction will be affirmed, in the absence of prejudicial 
error, if the properly admitted evidence, viewed and construed 
most favorably to the State, is sufficient to support the convic
tion. Id. See State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003).  

Muro testified in her own defense at trial, and the record con
tains a detailed account of Muro's version of the events which oc
curred on the evening of October 27, 2002, before Vivianna arrived 
at Tri-County Hospital. Muro testified under cross-examination 
that she did not know that Vivianna's condition was serious.  
However, the trial court is not bound to accept that statement and, 
in fact, specifically found that Muro was not credible.  

Muro's claim that she did not know the seriousness of 
Vivianna's condition must be weighed against the other evidence 
in the record, much of which is more objective evidence. For 
example, the record contains numerous discrepancies in the time
line of events that Muro reported to physicians treating Vivianna, 
police investigating the case, and the court at trial. The record also 
contains evidence that Muro or Jose placed three telephone calls, 
purportedly seeking help for Vivianna but each time concealing 
the identity of the parents and child, even when directly asked by 
Muro's mother-in-law. There is also evidence that Muro did not 
fully disclose Vivianna's condition when she called the hospital, 
and there is evidence from the hospital disputing that Muro was 
given the advice she alleges she was given.  

Vivianna's condition while still at Muro's residence was obvi
ously dire, even as described by Muro. Muro herself noted that
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Vivianna was unresponsive, limp, and dazed in appearance for a 
significant period of time before Muro took her to the hospital.  
Dr. Randell Alexander, a child abuse expert who testified in behalf 
of the State, testified that Vivianna's symptoms after 7 p.m. were 
consistent with a severe head injury and that the symptoms would 
be readily observable by anyone who "interacted at all with 
[Vivianna]." Further, the medical testimony at trial indicated that 
Vivianna had significant signs of trauma, including numerous 
bruises and scratches, which were readily observable.  

By the time Muro did take Vivianna to Tri-County Hospital for 
care, Vivianna was not breathing, was entirely unresponsive, was 
bluish in color, and had fixed and dilated pupils. The inference is 
readily supportable when viewing the evidence most favorably to 
the State that Muro knowingly and intentionally failed to provide 
necessary medical care for Vivianna after Vivianna's condition and 
its seriousness did become readily apparent to Muro. Therefore, 
the evidence was sufficient to support the trial court's finding that 
Muro knowingly and intentionally failed to provide Vivianna nec
essary care and protection, and Muro's arguments to the contrary 
are without merit.  

(d) Prior Knowledge 
Muro also argues that the trial court had no evidence before it 

that shows that she knowingly and intentionally placed Vivianna 
in a dangerous situation when she left Vivianna with Jose, because 
there was no evidence to indicate that she had prior knowledge of 
any injuries Vivianna had sustained before October 27, 2002.  
Muro claims that she had no reason to be concerned about leav
ing Vivianna alone with Jose, because she did not suspect prior 
abuse. We find this lack of evidence to be irrelevant, however, 
because the State's evidence and the trial court's findings both 
focus primarily on Muro's failure to provide necessary care, not 
on her placing Vivianna in a dangerous situation.  

Section 28-707 provides that child abuse can be committed in 
a number of ways, including causing the child to be placed in a 
dangerous situation or depriving the child of necessary care.  
Muro misconstrues the import of the State's evidence, as well as 
the trial court's detailed findings, both of which mainly revolve 
around her failure to provide necessary care. The trial court
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specifically found that Muro "knowingly and intentionally did 
not provide [Vivianna] with necessary care." As such, it is 
apparent that the knowing and intentional state of mind which 
Muro was found to have possessed was in relation to Muro's 
perception, as early as 7:30 p.m., that there was something seri
ously wrong with Vivianna, yet depriving Vivianna of necessary 
medical treatment until after 11 p.m., not in relation to her leav
ing Vivianna in Jose's care earlier in the day. Hence, we need not 
further address Muro's argument in this regard.  

(e) Causation 
Muro argues that any acts or omissions that she was accused 

of did not result in the death of Vivianna. Muro argues, in es
sence, that the State failed to demonstrate causation because the 
State failed to adduce sufficient evidence, given with reasonable 
medical certainty, that Vivianna would have survived if she had 
received medical treatment at an earlier time. Viewing the evi
dence in a light most favorable to the State, we do not find the 
court's finding on causation to be clearly wrong.  

As noted above, on appellate review, the evidence is viewed in 
a light most favorable to the prosecution. See, State v. Freeman, 
267 Neb. 737, 677 N.W.2d 164 (2004); State v. Jackson, 264 
Neb. 420, 648 N.W.2d 282 (2002). Further, in a bench trial of a 
criminal case, the court's findings have the effect of a verdict and 
will not be set aside unless clearly erroneous. State v. Keup, 265 
Neb. 96, 655 N.W.2d 25 (2003). As such, the issue presented by 
this assertion of error is whether the evidence, viewed in a light 
most favorable to the prosecution, supports the court's finding of 
causation to the extent that such finding is not clearly erroneous.  

[4] The Nebraska Supreme Court enunciated the principles of 
law governing proximate cause in criminal matters in State v.  
William, 231 Neb. 84, 435 N.W.2d 174 (1989). In that case, the 
defendant motorcyclist's passenger was killed after the defendant 
fled from a police officer attempting to stop him. During the 
course of his flight, the defendant committed a number of viola
tions, such as speeding and running stop signs. The court discussed 
the general principles of proximate cause, saying: 

Proximate cause has been defined by this court as "a 
moving or effective cause or fault which, in the natural and
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continuous sequence, unbroken by an efficient intervening 
cause, produces the death and without which the death 
would not have occurred." State v. Sommers, 201 Neb. 809, 
811-12, 272 N.W.2d 367, 369 (1978). "'It is the efficient 
cause, the one that necessarily sets in operation the factors 
that accomplish the death . . . .'" State v. Lytle, 194 Neb.  
353, 358, 231 N.W.2d 681, 685 (1975); State v. Harris, 194 
Neb. 74, 230 N.W.2d 203 (1975).  

State v. William, 231 Neb. at 88, 435 N.W.2d at 177.  
[5,6] Similarly, the appellate courts in this state have previ

ously held that proving that a defendant's conduct was a proxi
mate cause necessarily proves that another cause (intervening or 
superseding cause) was not the sole proximate cause. State v.  
Bartlett, 3 Neb. App. 218, 525 N.W.2d 237 (1994). As such, the 
question is whether a defendant's act, or violation of law, as the 
case may be, was a contributing factor to the death or a proxi
mate cause thereof. See, State v. Rotella, 196 Neb. 741, 246 
N.W.2d 74 (1976); Hoffman v. State, 162 Neb. 806, 77 N.W.2d 
592 (1956); Vaca v. State, 150 Neb. 516, 34 N.W.2d 873 (1948).  
The Nebraska Supreme Court has stated that proximate cause in 
criminal cases involving death means "a moving and effective 
cause or fault which, in the natural and continuous sequence, 
unbroken by an efficient intervening cause, produces the death 
and without which the death would not have occurred." State v.  
Sommers, 201 Neb. 809, 811-12, 272 N.W.2d 367, 369 (1978).  

Taking these propositions of law together, we are left to deter
mine whether, viewing the evidence in a light most favorable to 
the prosecution, the court was clearly erroneous in finding that 
Muro's failure to seek medical treatment for Vivianna was a 
proximate cause of her death. In other words, does the evidence 
support a finding that Vivianna's death would not have occurred 
had Muro not failed to seek medical treatment for Vivianna? We 
conclude that the evidence does support such a finding.  

Dr. Alexander, who holds a medical degree with specializa
tion in pediatrics as well as a Ph.D. in experimental psychology, 
testified as an expert in child abuse. Dr. Alexander has exten
sive experience working with severe head injuries to children, 
plus considerable focus on the forensics of child abuse. Dr.  
Alexander's testimony about his credentials, his experience, and

50



STATE v. MURO 51 

Cite as 13 Neb. App. 38 

his review of the medical evidence in the present case was exten
sive and detailed, and no challenge was raised to his expertise in 
these matters.  

Dr. Alexander opined that Vivianna was a victim of repeated 
and severe physical abuse as shown by the evidence of multiple 
rib fractures in different stages of healing. He testified that she 
had suffered an abusive head injury, including a skull fracture, 
and that there was strong evidence of a shaking component in 
her head trauma. He cited evidence that the head trauma was 
present at least by 7 p.m., at which time Vivianna was limp. The 
evidence establishes that Muro did not seek medical treatment 
for Vivianna until approximately 11 p.m., at least 4 hours after 
the head trauma was present.  

Dr. Alexander indicated that there was a delay in securing 
medical treatment despite serious symptoms. He testified that "if 
there was an opportunity to have intervened and maybe staved 
off total death, it was too late by the time [Vivianna] finally did 
get care." When asked whether there was "an opportunity," pre
sumably for effective medical intervention, he testified that there 
had been such an opportunity. He reasoned that the 4-hour period 
from the onset of symptoms to the time when Vivianna was taken 
to Tri-County Hospital at approximately 11 p.m. was a long time 
for a child to survive a head injury and was not typical. Dr.  
Alexander testified that he was unable to put a percentage on 
the number of children who would survive having gone 4 hours 
between severe head trauma and receiving medical attention, 
because "nobody's done that experiment and nobody would do 
such an experiment." Nonetheless, he testified that if a child 
makes it 4 hours, "it suggests some hope that [the child] might 
have made it if [he or she had] got[ten] early, quick medical 
attention," and that "if you have 100 children and a severe injury 
that they could've survived four hours, and then they finally did 
get medical attention and died after having got[ten] medical 
attention, say four hours or so later, I think you'd find that a sub
stantial fraction actually can be saved." 

Dr. Alexander testified that "the only way you could resolve 
[having a child manifest symptoms of head trauma] at 7 [p.m.] 
and yet still end[ing] up with the result [that the child is alive] at 
11 p.m.. . . would be that this is an injury that might have been
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survivable." Dr. Alexander was asked whether there was "a sig
nificant delay that impacted [Vivianna's] well-being," and his 
answer was: 

I think with this much delay[, Vivianna's] still being able to 
survive that period of time when most kids would have been 
invariably fatal, would have died within an hour or two[,] 
suggests to me that it wasn't invariably fatal. And that's 
where I think the delay may have contributed to [Vivianna's] 
being dead.  

Dr. Alexander said that Muro and Jose were responsible for the 
delay, although he acknowledged that there was no way to say 
that the delay resulted in death "for sure." Dr. Alexander testified 
that there was simply no way to quantify the specific chances for 
survival because "we really don't have the experiment. I mean, 
there's no way we could actually do this to living people." 

Dr. Parys, Vivianna's treating physician during the transfer to 
Good Samaritan Hospital in Kearney, and then at Good 
Samaritan Hospital until she was removed from life support, 
testified on direct examination that his opinion, to a reasonable 
degree of medical certainty, was that if treatment would have 
been sought earlier, there would have been a chance of survival.  
Both Dr. Parys and Dr. Alexander testified that had Muro sought 
care for Vivianna earlier, she would have had a chance to survive 
the brain injury. The medical testimony as a whole demonstrates 
that in this type of injury, the sooner treatment is sought, the bet
ter the chances of survival are, and that the absence of treatment 
decreases the chance of survival.  

Considering all of this evidence in a light most favorable to the 
prosecution, we do not find clearly erroneous the court's finding 
beyond a reasonable doubt that the death of Vivianna was the 
inevitable result of Muro's failure to seek care. The trial court 
also specifically found that the "deprivation of care substantially 
and materially contributed in a natural and continuous sequence 
unbroken by any efficient intervening cause to the death of 
[Vivianna]." The above evidence supports the court's finding and 
provides a basis on which a rational trier of fact could find that 
Muro's failure to seek care for Vivianna materially contributed in 
a natural sequence to Vivianna's death because she was deprived 
of the chance to be saved by prompt treatment.
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The evidence indicates that Vivianna's survival for nearly 4 
hours demonstrated that the injury was not invariably fatal and 
that she had an opportunity to survive if she had received timely 
treatment. Muro failed to secure such treatment for a period of 4 
hours, by which time the opportunity to survive was gone. Dr.  
Alexander testified that "because of a delay in getting medical 
attention it turned into a hopeless case," and Dr. Parys testified 
that "there was very, very little chance of saving [Vivianna's] 
life" by the time she received medical attention.  

Had timely treatment been secured, Vivianna had a reasonable 
likelihood of survival; as a result of Muro's actions, according to 
Dr. Alexander, "it was too late by the time she finally did get 
care." As a result, we cannot find the court's findings on proxi
mate cause to be clearly erroneous.  

The present case is significantly distinguishable from the case 
cited by Muro, State v. Doyle, 205 Neb. 234, 287 N.W.2d 59 
(1980). State v. Doyle involved a prosecution for manslaughter 
after a dead human infant was found on premises occupied by the 
defendant and her family where evidence indicated that the 
defendant had been pregnant prior to the discovery of the infant.  
The medical evidence was that the infant was at or near term and 
had been born alive and that there was no evidence of internal or 
external trauma. The pathologist was unable to testify as to the 
cause of death. On the issue of proximate cause, the Nebraska 
Supreme Court found that there was no evidence that the defend
ant had willfully or negligently done, or failed to do, anything 
which caused or permitted the life of the infant to be endangered.  
In the present case, however, there is abundant evidence of 
Muro's failure to seek medical attention at a time when she knew 
Vivianna was seriously injured or ill. Additionally, there is abun
dant evidence that such failure deprived Vivianna of the chance 
to survive her injuries. Therefore, we do not find State v. Doyle 
to be applicable.  

Although we are mindful of the concerns raised by the dissent 
herein, we reject the argument that the State had the burden to 
show by a reasonable degree of medical certainty that Vivianna's 
chances of survival had Muro sought medical care sooner were 
"more likely than not" or some other bright-line percentage. See 
Eversley v. State, 748 So.2d 963, 968 (Fla. 1999) (medical
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evidence as to cause of death need not be expressed in terms of 
medical certainty; it is sufficient if expert testifies that conduct 
"'could,'" "'might have,'" or "'probably did'" cause death).  
See, also, Mallory v. State, 563 N.E.2d 640, 642 (Ind. App. 1990) 
(doctor testified child's injuries were treatable and child "could 
have" survived with prompt medical attention); State v. Williams, 
4 Wash. App. 908, 484 P.2d 1167 (1971) (parents should have 
known baby required medical attention at time when treatment 
could have been effective to save baby); Annot., 118 A.L.R. 5th 
253 (2004) (cases cited therein).  

There is no case in Nebraska establishing that in cases such as 
this, the State must prove that the child's chances of survival 
were higher than an arbitrary predetermined percentage. Aside 
from the lack of precedent on this issue, we think using such a 
preestablished bright-line rule would fail to account for the par
ticular factual nuances that are present in cases such as these. We 
are at a loss as to where such a bright line should be set and what 
the justification for such a particular line would be; why might a 
50-percent chance of survival be sufficient, but a 49-percent not 
sufficient, for example? In addition, Dr. Alexander testified to the 
primary reason that such a percentage cannot be given: The only 
way to know such a percentage would be to conduct studies that 
cannot feasibly be conducted with human life. We think it suffi
cient that the evidence establish that the injury could have been 
survived but for a defendant's actions.  

The evidence in the present case indicated that there was a pos
sibility for Vivianna to survive these injuries, but for Muro's fail
ure to seek medical attention for Vivianna. Whether that possibil
ity was 5 percent, better than 50-50, between 5 percent and 95 
percent, or reasonably likely, we conclude that the evidence that 
there was a possibility of survival and that Muro's actions removed 
that possibility of survival is sufficient, under current Nebraska 
law, to support the court's conclusion on proximate cause. Muro's 
assertions to the contrary are, therefore, without merit.  

(f) Resolution on Sufficiency 
The evidence, viewed in a light most favorable to the State, was 

sufficient for a rational trier of fact to find that the essential 
elements of felony child abuse resulting in death were proven
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beyond a reasonable doubt. The evidence was sufficient to sup
port the trial court's conclusion that Muro acted knowingly and 
intentionally, that her actions knowingly and intentionally de
prived Vivianna of necessary medical care, and that such denial of 
medical care was a proximate cause of Vivianna's death. Thus, the 
evidence, viewed in a light most favorable to the State, was suffi
cient to support the conviction. Muro's first assignment of error is 
without merit.  

2. EXCESSIVE SENTENCE 

Muro also asserts that the sentence imposed by the court was 
excessive. Muro argues that any conduct on her part, whether an 
affirmative action or an omission, does not warrant a sentence of 
20 years' imprisonment. On the record presented, however, we 
find the sentence imposed to be within the statutory limits, and 
we do not find an abuse of discretion.  

[7,8] The law is well established that an appellate court will 
not disturb sentences that are within statutory limits, unless the 
district court abused its discretion in establishing the sentences.  
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). An abuse 
of discretion takes place when the sentencing court's reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. State v. Holecek, 260 Neb. 976, 
621 N.W.2d 100 (2000).  

In imposing a sentence, the sentencing judge should consider 
the defendant's age, mentality, education, experience, and social 
and cultural background, as well as his or her past criminal 
record or law-abiding conduct and motivation for the offense, the 
nature of the offense, and the amount of violence involved in the 
commission of the crime. See State v. Decker, supra. When a sen
tence imposed within statutory limits is alleged on appeal to be 
excessive, the appellate court must determine whether the sen
tencing court abused its discretion in considering and applying 
these factors as well as any applicable legal principles in deter
mining the sentence to be imposed. Id.  

It is not the function of an appellate court to conduct a de 
novo review of the record to determine the appropriateness of a 
sentence. See State v. Ellen, 243 Neb. 522, 500 N.W.2d 818 
(1993). The sentencing court is not limited in its discretion to
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any mathematically applied set of factors. State v. Timmens, 263 
Neb. 622, 641 N.W.2d 383 (2002). The appropriateness of a sen
tence is necessarily a subjective judgment and includes the sen
tencing judge's observations of the defendant's demeanor and 
attitude and all of the facts and circumstances surrounding the 
defendant's life. Id.  

As noted, because the trial court found Muro's conduct to be 
knowing and intentional, she was found guilty of felony child 
abuse, a Class IB felony offense. See § 28-707. Pursuant to 
§ 28-105(1), a Class IB felony is punishable by a maximum of life 
imprisonment and a minimum of 20 years' imprisonment.  

As such, the 20-year sentence imposed on Muro is within the 
statutory guidelines and is actually the lightest sentence which 
could have been imposed short of probation. The trial court spe
cifically noted as much when imposing the sentence. Therefore, 
the sentence should not be disturbed unless there has been an 
abuse of discretion by the trial court. See State v. Decker supra.  

In this case, the record indicates that the sentencing judge 
reviewed Muro's presentence report and considered numerous 
factors including Muro's age, mentality, education level, experi
ence, social and cultural background, lack of any prior criminal 
background, and remorse for the events that led to Vivianna's 
death. In imposing the 20-year sentence, the court felt that proba
tion would not be appropriate, stating that it "would depreciate the 
seriousness of this crime and . . . promote disrespect for the law." 
We cannot find the court's decision in this regard, where the court 
found that the result of Muro's inaction was the death of Vivianna, 
her 8-month-old daughter, to be an abuse of discretion. The sen
tence imposed is well below the maximum penalty allowed and is 
clearly within the statutory limits, and we find no abuse of dis
cretion. This assignment of error is also without merit.  

V. CONCLUSION 
For the reasons stated herein, we find that there was sufficient 

evidence to sustain the conviction and that the sentence imposed 
was not excessive. Viewed in a light most favorable to the State, 
the evidence was sufficient to support the trial court's finding 
that Muro acted knowingly and intentionally; that her conduct 
deprived her daughter, Vivianna, of necessary medical care; and
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that such deprivation of medical care was a proximate cause of 
Vivianna's death. The sentence imposed by the court, 20 years' 
imprisonment, was the most lenient sentence possible within the 
statutory guidelines, short of a term of probation, and the court 
did not abuse its discretion in determining that probation would 
be inappropriate in this case. Consequently, we affirm.  

AFFIRMED.  

SIEVERS, Judge, dissenting.  
With all due respect, I cannot join the majority opinion. My 

factual framework, for analytical purposes, is as follows: There 
is no evidence that the severe head trauma Vivianna suffered was 
inflicted by the defendant, Muro; but she became aware, by her 
own admission, at 7 p.m. on October 27, 2002, that Vivianna was 
seriously injured or ill. Yet, Muro failed to seek help for Vivianna 
until shortly after 11 p.m., when she and Jose took Vivianna to 
Tri-County Hospital.  

I have no hesitancy whatsoever in agreeing with the trial 
court's finding, affirmed by my colleagues, that Muro knowingly 
and intentionally failed to provide necessary care to Vivianna.  
However, under § 28-707, for this conviction to stand, the act of 
child abuse-failure to provide necessary care in this case-must 
be one which "results in the death of such child." This language 
poses the question of what the State must prove in order to estab
lish the statutorily required relationship between the act of abuse 
and the child's death. I submit that the focus must be on the lan
guage of the statute requiring that the abuse "result[ed]" in 
Vivianna's death in order for Muro to be convicted of the Class 
IB felony.  

Therefore, the question becomes whether the evidence is suffi
cient to prove causation. It is apparent from the recitation of evi
dence in the majority opinion that the proposition that Vivianna 
would not have died but for Muro's failure to seek necessary care 
is, at best, extremely tenuous. The doctors repeatedly testified in 
terms of "possibly," "could have," "might have," or "may have." 
Whether Vivianna would have lived or died had medical treatment 
been sought sooner is obviously a question requiring expert med
ical testimony. There was no medical testimony that it was prob
able that the failure to obtain necessary care earlier than 11 p.m.  
was a cause of Vivianna's death, and therein lies the problem.
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Most of the Nebraska case law on the sometimes difficult sub
ject of causation in criminal cases involves motor vehicle homi
cide prosecutions. For example, in State v. Sommers, 201 Neb.  
809, 272 N.W.2d 367 (1978), the defendant was charged with 
motor vehicle homicide by virtue of an allegation that he unlaw
fully operated his vehicle by having .10 of 1 percent or more by 
weight of alcohol in his body at the time he collided with the 
decedent's vehicle. The court first said that the State's burden 
was to prove the unlawful presence of alcohol in the defendant's 
bodily fluid and then "the further burden to establish that this 
unlawful act was a proximate cause of the death of the deceased." 
Id. at 810-11, 272 N.W.2d at 369. The court in State v. Sommers, 
201 Neb. at 811-12, 272 N.W.2d at 369, said that by proximate 
cause in a case involving death, it "meant a moving or effective 
cause or fault which, -in the natural and continuous sequence, 
unbroken by an efficient intervening cause, produces the death 
and without which the death would not have occurred." The 
phrase "without which" frames my difficulty.  

In State v. William, 231 Neb. 84, 88, 435 N.W.2d 174, 177 
(1989), the court, again in a motor vehicle homicide prosecution, 
extensively discusses proximate cause and, quoting from its ear
lier opinion in State v. Dixon, 222 Neb. 787, 387 N.W.2d 682 
(1986), which quoted in part from State v. Spates, 176 Conn. 227, 
405 A.2d 656 (1978), twice said: 

"Conduct . . . is not a cause of an event if that event 
would have occurred without such conduct....  

"'[Conduct which proximately causes death] is the cause 
without which the death would not have occurred and the 
predominating cause, the substantial factor, from which 
death follows as a natural, direct and immediate conse
quence. . . .' 

The court in State v. William makes it clear that to give rise to crim
inal liability, the harm which results need not be intended, and that 
it is sufficient where death or injury caused by the defendant's con
duct is a foreseeable and natural result of the conduct. The court in 
State v. William used State v. Rotella, 196 Neb. 741, 246 N.W.2d 
74 (1976), to emphasize that in a motor vehicle homicide case, 
contributory negligence on the part of the deceased is not a defense
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to the charge, and that the issue " 'is whether [the] defendant's vio
lation of law was a contributing factor to the death.'" (Emphasis 
omitted.) 231 Neb. at 89, 435 N.W.2d at 178.  

In State v. William, the defendant claimed that the police offi
cer who was chasing him was violating police policy or was neg
ligent in his decision to pursue the defendant at high rates of 
speed. However, the court found that the defendant's actions were 
the proximate cause of the death of his passenger when he col
lided with another vehicle at an intersection during the pursuit.  
The court in State v. William said that the defendant's flight from 
the officer, his high rate of speed, and his failure to stop at the 
final stop sign all made up "'"the cause without which the death 
would not have occurred."'" 231 Neb. at 90, 435 N.W.2d at 178.  
The court in State v. William said that even if the officer's actions 
were incorrect, they did not negate the conclusion that it was the 
defendant's conduct which was the efficient cause, the one that 
necessarily set in operation the factors that accomplished the 
death. To me, the foregoing cases define the issue in this case, 
given the statutory language of § 28-707(6). Thus, I believe the 
issue is whether the failure to seek necessary care was such that 
it was "'the cause without which the death would not have oc
curred.'" State v. Dixon, 222 Neb. at 797, 387 N.W.2d at 688.  

The problem inherent in using the foregoing authority involv
ing motor vehicle homicide is that while the statements of legal 
principles are cogent, the facts in the foregoing motor vehicle 
homicide cases are clearly distinguishable from those in this 
case. In the instant case, it is not a matter of a motorcyclist with 
a passenger fleeing from a pursuing police car at an excessive 
rate of speed who collides with a third vehicle at an intersection, 
causing the passenger's death, but, rather, a matter of a severe 
head injury that has already been inflicted on a child and the 
child's mother's becoming aware of the child's dire condition at 
7 p.m. but not going to the hospital until 4 hours later. The testi
mony of medical experts established that without treatment, the 
head injury was inevitably fatal, and the trial judge so found.  
However, the conclusion that the injury was inevitably fatal with
out treatment begs the question of causation-as such can be said 
of virtually any severe injury if it goes untreated long enough.  
Thus, concluding that the head injury to Vivianna was inevitably
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fatal without treatment is really an essentially meaningless con
clusion. Moreover, evidence that the injury was inevitably fatal 
without treatment does not equate to proof of causation in this 
case-because treatment was in fact sought. Rather, the core 
question is whether, with the requisite degree of probability, ear
lier treatment would have made a difference-meaning whether 
it was probable that Vivianna would have lived, because the proof 
must show that the delay caused her death. I submit that the med
ical evidence does not establish, by the required standard of 
proof, that Vivianna could have been saved by earlier treatment.  

The standard for medical proof we have typically applied is 
probability. For example, in Doe v. Zedek, 255 Neb. 963, 587 
N.W.2d 885 (1999), a medical malpractice case, the defendant 
doctor contended that a directed verdict should have been entered.  
The Nebraska Supreme Court discussed the evidence needed to 
establish proximate cause of the plaintiff's claimed injury. Doe v.  
Zedek makes it abundantly clear that even if a defendant doctor 
is negligent, such negligence is not actionable unless it is "a prox
imate cause of the plaintiff's injuries or is a cause that proxi
mately contributed to them." 255 Neb. at 970, 587 N.W.2d at 891.  
The court in Doe v. Zedek found that the plaintiff's claim was 
such that it was subjective in nature and that thus, the cause and 
extent of the injury had to be established by expert medical testi
mony. Obviously, the effect of a delay in treatment, given severe 
injuries such as Vivianna's in this case, is likewise a subject for 
expert testimony. The court in Doe v. Zedek found that the use of 
the term "possible" by the plaintiff's expert was insufficient 
because it did not "encompass either 'reasonable medical cer
tainty' or 'reasonable probability,' i.e., more likely than not." 255 
Neb. at 975, 587 N.W.2d at 893. The court elaborated that "pos
sible" is "mere speculation, which is not sufficient"; that while the 
medical testimony need not be couched in magic words such as 
reasonable medical certainty or reasonable probability, it must be 
"sufficient as examined in its entirety to establish the crucial 
causal link between the plaintiff's injuries and the defendant's 
negligence," id. at 975, 587 N.W.2d at 894; and that because med
ical expert testimony regarding causation based upon possibility 
or speculation is insufficient, "it must be stated as being at least 
'probable,' in other words, more likely than not," id., citing
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Berggern v. Grand Island Accessories, 249 Neb. 789, 545 N.W.2d 
727 (1996). The court in Doe v. Zedek, supra, thus concluded that 
the plaintiff failed to meet her burden of proof on the issue of cau
sation and that the defendant's motion for a directed verdict 
should have been granted. See, also, Morton v. Hunt Transp., 240 
Neb. 63, 480 N.W.2d 217 (1992) (medical causation testimony 
expressed in terms of possibility is generally insufficient though 
testimony couched in terms of probability may be sufficient, and 
sufficiency of expert's opinion is judged in context of expert's 
entire statement); Fowler v. Lester Electric, 1 Neb. App. 693, 501 
N.W.2d 728 (1993) (medical testimony couched in terms of pos
sibility is insufficient to prove causation). The last two mentioned 
cases are workers' compensation cases.  

The majority mistakenly argues that I seek a "bright-line" rule 
that the medical testimony or testimony of a chance of survival 
should be of a particular numerical percentage. Rather, I seek 
application of the same rule which we have applied in cases of 
far less consequence than this. Indeed, I respectfully suggest to 
my colleagues that the rule I seek to have applied has already 
been laid down in Doe v. Zedek, 255 Neb. 963, 587 N.W.2d 885 
(1999). That rule is that medical evidence which is offered to 
prove an inherently subjective proposition about which neither 
judge nor jury can know without expertise cannot be merely 
guesswork or speculation-which is all there is here (and I quote 
the majority's opinion: "The evidence in the present case indi
cated that there was a possibility for Vivianna to survive these 
injuries, but for Muro's failure to seek medical attention for 
Vivianna" and "[W]e conclude that the evidence that there was 
a possibility of survival and that Muro's actions removed that 
possibility of survival is sufficient").  

Instead, Doe v. Zedek teaches that such evidence must rise to the 
level of probability, or of "more likely than not" or "reasonable 
medical certainty." The majority fails to explain why the standard 
for medical evidence to collect money in a civil case does not 
apply with equal force when a criminal defendant's liberty is at 
stake-the liberty of a defendant who must be proved guilty be
yond a reasonable doubt. The majority's reasoning becomes the 
functional equivalent of concluding that the evidence shows "it is 
possible that Muro committed this crime."
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Accordingly, I conclude that we should not impose a 20-year 
prison sentence on Muro using medical testimony which gets 
no stronger than a "possibility" or a "chance" that Vivianna 
"might" have survived the injury, which the evidence suggests 
was inflicted by Jose, had she gotten Vivianna to the hospital 
sometime before approximately 11 p.m. In short, a criminal con
viction which requires proof of guilt beyond a reasonable doubt 
should not be based upon medical evidence of proximate cause 
which would, as a matter of law, clearly fall short of the proof 
needed to support a workers' compensation claim, a personal 
injury claim, or a medical malpractice claim. And, this is partic
ularly so when these types of civil cases require proof by only a 
preponderance of the evidence, a far lesser standard of proof 
than the proof beyond a reasonable doubt required here.  

In 1 Wayne R. LaFave, Substantive Criminal Law § 6.4(c) (2d 
ed. 2003), the author suggests that while problems of legal causa
tion arise in both tort and criminal settings and courts have gen
erally treated legal causation the same in criminal law as in tort 
law, there is a move away from the notion that in criminal cases, 
the legal causation requirement applicable in tort cases is control
ling. As justification for that movement, the author explains that 
"[t]he requirement of causation in criminal law, more often than 
not, serves not to free defendants from all liability but rather to 
limit their punishment consistent[ly] with accepted theories of 
punishment." Id. at 472.  

I suggest, remembering that § 28-707 is a statutory scheme 
defining certain acts of child abuse and then grading those crimi
nal acts in severity according to the defendant's state of mind and 
the result, that LaFave's observation is particularly pertinent here.  
In other words, if there is no expert medical evidence which meets 
the Doe v. Zedek, 255 Neb. 963, 587 N.W.2d 885 (1999), standard 
in proving that Muro's inaction was such that without such inac
tion, Vivianna would not have died, then we should not convict 
Muro of the most severe crime under the child abuse statute, 
§ 28-707(6)--causing the child's death, a Class IB felony.  

No physician was willing to testify that even if Vivianna had 
been brought to the hospital immediately after 7 p.m., when Muro 
became aware of Vivianna condition, it was more likely than not, 
it was probable, or it was reasonably certain that Vivianna would
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have survived. The best any doctor could offer was that Vivianna 
had "a chance" and that it was "possible" or there was a "5% 
chance" she would have survived.  

I would hold that the medical evidence, taken as a whole, was 
insufficient as a matter of law to prove that the child abuse com
mitted by Muro, i.e., delay in seeking treatment, "result[ed] in 
the death of [Vivianna]," see § 28-707(6). As a result, Muro 
could not be found guilty beyond a reasonable doubt of the 
crime with which she was charged. Muro should have been con
victed of the lesser-included offense, a Class IIIA felony, where 
the child abuse is committed knowingly and intentionally but 
"does not result in serious bodily injury," § 28-707(4). I come to 
this result because of another failure of proof. Neb. Rev. Stat.  
§ 28-109(20) (Cum. Supp. 2002) defines serious bodily injury 
for the purpose of § 28-707 to be bodily injury which involves, 
in the worst case, a substantial risk of death. There is also no 
medical evidence meeting the requisite standard that Muro's 
inaction caused a substantial risk of death above and beyond that 
posed by the original injury to Vivianna's brain-which injury 
no one claims Muro inflicted.  

For the foregoing reasons, I would reverse the district court's 
judgment and remand the cause with directions to find Muro 
guilty only of the Class IIIA felony under § 28-707(4), which car
ries a maximum penalty of 5 years' imprisonment, as she clearly 
"abused" Vivianna by failing to seek necessary and proper care.  
Because proper proof of the consequences of that failure is lack
ing, except for guess, chances, possibilities, and speculation, I 
respectfully dissent.  

ROSEMARY POGGE AND PHILIP H. POGGE, APPELLANTS, V.  

AMERICAN FAMILY MUTUAL INSURANCE COMPANY, A MEMBER 

OF THE AMERICAN FAMILY INSURANCE GROUP, APPELLEE.  

688 N.W.2d 634 

Filed November 9, 2004. No. A-03-470.  

1. Pleadings: Appeal and Error. An appellate court reviews de novo a lower court's 

dismissal of a complaint for failure to state a claim.
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2. Pleadings: Proof. A complaint will not be dismissed for failure to state a claim unless 
it appears beyond doubt that the plaintiff can prove no set of facts that would demon
strate an entitlement to relief.  

3. Pleadings: Appeal and Error. When analyzing a lower court's dismissal of a com
plaint for failure to state a claim, an appellate court accepts the complaint's factual 
allegations as true and construes them in the light most favorable to the plaintiff.  

4. Insurance: Contracts: Proof. Where coverage is denied, the burden of proving cov
erage under an insurance policy is upon the insured.  

5. Insurance: Contracts. An insurance policy is a contract.  
6. Contracts. When the terms of the contract are clear, a court may not resort to rules of 

construction, and the terms are to be accorded their plain and ordinary meaning as the 
ordinary or reasonable person would understand them.  

7. Insurance: Contracts. Under Nebraska law, a court interpreting a contract, such as 
an insurance policy, must first determine, as a matter of law, whether the contract 
is ambiguous.  

8. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, or 
provision in the contract has, or is susceptible of, at least two reasonable but conflict
ing interpretations or meanings.  

9. Contracts. The fact that parties to a document have or suggest opposing interpreta
tions of the document does not necessarily, or by itself, compel the conclusion that the 
document is ambiguous.  

10. Insurance: Contracts. The language of an insurance policy should be read to avoid 
ambiguities, if possible, and the language should not be tortured to create them.  

I1. Courts. Vertical stare decisis compels inferior courts to follow strictly the decisions 
rendered by courts of higher rank within the same judicial system.  

Appeal from the District Court for Douglas County: RICHARD J.  
SPETHMAN, Judge. Reversed and remanded with direction.  

Joseph C. Byam, of Byam & Hoarty, for appellants.  

Eugene L. Hillman and Patricia McCormack, of Hillman, 
Forman, Nelsen, Childers & McCormack, for appellee.  

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister, 
Snyder & Chaloupka, for amicus curiae Nebraska Association of 
Trial Attorneys.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

American Family Mutual Insurance Company (American 
Family) filed a motion to dismiss the declaratory judgment action 
brought by Rosemary Pogge and Philip H. Pogge. The Pogges 
filed the action, after their settlement with the insurers for the
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other two parties involved in a motor vehicle accident, in order to 
determine the extent of underinsured motorist coverage available 
to them under their "Family Car Policy" issued by American 
Family. The trial court sustained the motion to dismiss, and the 
Pogges appeal. We also deal with issues raised by the Nebraska 
Rules of Pleading in Civil Actions.  

FACTUAL BACKGROUND 
As there were no evidentiary proceedings, our statement of 

facts comes from the pleadings. On January 15, 1999, Lois 
Sisson's vehicle entered the intersection of 114th and Jackson 
Streets in Omaha, Nebraska, and collided with Nathan Mandell's 
vehicle. At the time of that collision, the vehicle Rosemary was 
driving was stopped at a stop sign at the intersection of 114th 
Street and Meadow Drive. The impact of the collision of Sisson's 
and Mandell's vehicles caused Mandell's vehicle to spin in a 
northwesterly direction and strike Rosemary's vehicle. Rosemary 
sustained significant bodily injuries.  

At the time of the collision, Sisson's vehicle was covered by a 
$100,000 liability insurance policy issued by Safeco Insurance.  
Safeco Insurance tendered its $100,000 policy limits to the 
Pogges. Mandell's automobile insurance carrier, State Farm 
Insurance Company (State Farm), ultimately offered to settle 
with the Pogges for $75,000 of Mandell's policy limit of 
$100,000. The Pogges notified American Family of their intent to 
settle the claim for $175,000 ($100,000 from Sisson's insurer 
and $75,000 from Mandell's insurer). American Family did not 
object to such settlement, but it informed the Pogges that their 
underinsured motorist coverage of $100,000 "would not be avail
able to the Pogges for this claim in that they are agreeing to set
tle their claim for less than the full policy limits of all underlying 
liability policies available for this accident." The Pogges made 
demand on American Family for the underinsured motorist ben
efits under the policy because their damages allegedly exceeded 
the $175,000 settlement. American Family refused such demand, 
and the instant litigation followed.  

PROCEDURAL BACKGROUND 
The Pogges filed a petition on January 14, 2003, asking the 

district court to determine the coverage available to the Pogges
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under their Family Car Policy issued by American Family and 
alleging that American Family breached its duty of good faith 
and fair dealing in failing to pay the underinsured motorist ben
efits. On February 18, American Family filed a motion to dismiss 
pursuant to Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev.  
2003). Following a hearing on the motion, the district court 
entered an order on April 1 sustaining the motion to dismiss. The 
Pogges appeal, but only with respect to the dismissal of their 
underinsured benefits claim. The breach of good faith claim is 
not at issue in this appeal.  

ASSIGNMENTS OF ERROR 
The Pogges assert that the district court erred in (1) failing to 

overrule American Family's motion to dismiss and find the lan
guage of the exhaustion clause to be ambiguous, (2) failing to 
overrule American Family's motion to dismiss and find the 
exhaustion clause void as against public policy, (3) not finding 
the exhaustion clause contrary to Nebraska's Uninsured and 
Underinsured Motorist Insurance Coverage Act, (4) not finding 
the exhaustion clause void and unenforceable because it was not 
a permissible exclusion or exception under the act, and (5) fail
ing to overrule American Family's motion to dismiss and allow 
the Pogges to pursue their underinsured motorist claim for the 
difference between the $75,000 settlement and the $100,000 
limit of Mandell's policy.  

STANDARD OF REVIEW 
[1-3] Because this action was filed on January 14, 2003, we 

must apply the new rules for notice pleading, which apply to all 
"civil actions filed on or after January 1, 2003." Neb. Ct. R. of 
Pldg. in Civ. Actions 1 (rev. 2003). In determining the standard of 
review in the instant appeal, we look to the federal courts for guid
ance, because the Nebraska appellate courts have not yet set forth 
a standard of review for a motion to dismiss filed pursuant to 
notice pleading under rule 12(b)(6), failure to state a claim upon 
which relief can be granted. The federal rule is that an appellate 
court reviews de novo a lower court's dismissal of a complaint for 
failure to state a claim. Gordon v. Hansen, 168 F3d 1109 (8th Cir.  
1999). A complaint will not be dismissed for failure to state a 
claim unless it appears beyond doubt that the plaintiff can prove
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no set of facts that would demonstrate an entitlement to relief. Id.  
When analyzing a lower court's dismissal of a complaint for fail
ure to state a claim, an appellate court accepts the complaint's fac
tual allegations as true and construes them in the light most favor
able to the plaintiff. Id. We apply these principles to this case.  

ANALYSIS 
[4] Where coverage is denied, the burden of proving coverage 

under an insurance policy is upon the insured. Farm Bureau Ins.  
Co. v. Martinsen, 265 Neb. 770, 659 N.W.2d 823 (2003). Thus, 
the Pogges had the burden to show that they were entitled to 
underinsured motorist benefits despite their settlement for less 
than the limit of Mandell's policy.  

[5,6] An insurance policy is a contract. Guerrier v. Mid-Century 
Ins. Co., 266 Neb. 150, 663 N.W.2d 131 (2003). When the terms 
of the contract are clear, a court may not resort to rules of con
struction, and the terms are to be accorded their plain and ordinary 
meaning as the ordinary or reasonable person would understand 
them. Id.  

[7-10] Under Nebraska law, a court interpreting a contract, 
such as an insurance policy, must first determine, as a matter of 
law, whether the contract is ambiguous. Id. A contract is ambigu
ous when a word, phrase, or provision in the contract has, or is 
susceptible of, at least two reasonable but conflicting interpreta
tions or meanings. Id. The fact that parties to a document have or 
suggest opposing interpretations of the document does not nec
essarily, or by itself, compel the conclusion that the document is 
ambiguous. Id. The language of an insurance policy should be 
read to avoid ambiguities, if possible, and the language should 
not be tortured to create them. Id.  

The seminal Nebraska case to begin our analysis is Ploen v.  
Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998), where the 
Nebraska Supreme Court addressed whether an exhaustion clause 
in a Union Insurance Company (Union) underinsured motorist 
policy was ambiguous and against public policy. Arlyn Ploen was 
a passenger in his father's car when it was "rear-ended" by a car 
driven by Karen Keller, who had a liability policy limit of 
$100,000. Ploen settled with Keller's insurer for $54,000, 
although he claimed damages of at least $250,000. Ploen had
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underinsured motorist coverage in the amount of $25,000 under 
his father's Union policy, plus Ploen had $100,000 of underin
sured motorist coverage from his own policy with Shelter Mutual 
Insurance Company (Shelter). Before Ploen settled with Keller, 
he requested that Union and Shelter agree to the settlement, which 
they declined to do on the ground that Ploen should not settle for 
less than Keller's policy limit if his damages were indeed 
$250,000. Ploen settled with Keller anyway and then brought a 
declaratory judgment action against Union and Shelter. The 
Supreme Court found that the Shelter policy did not have an 
exhaustion clause. Therefore, the focus in Ploen was on the 
exhaustion clause in the Union policy, which provided: "'We will 
pay under [underinsured motorist] coverage only after the limits 
of liability under any applicable bodily injury liability bonds or 
policies have been exhausted by payment of judgments or settle
ments.'" 253 Neb. at 875, 573 N.W.2d at 442. The Ploen court 
held that this exhaustion clause was "plain and unambiguous, 
should be enforced according to its terms, and is not contrary to 
public policy." Id. at 877, 573 N.W.2d at 443. See, also, Snyder v.  
EMCASCO Ins. Co., 259 Neb. 621, 611 N.W.2d 409 (2000).  

Additionally, the Supreme Court reviewed the underinsured 
motorist coverage at issue in Ploen, including the exhaustion 
clause, under the Uninsured and Underinsured Motorist Insurance 
Coverage Act, Neb. Rev. Stat. § 44-6401 et seq. (Cum. Supp. 1996 
& Supp. 1997), and found that the coverage was "consistent with 
the requirements of the act" and "not contrary to the law." 253 Neb.  
at 876, 573 N.W.2d at 443. Although Ploen sought payment only 
for the difference between the policy limit and his damages, the 
Supreme Court found no coverage under the Union policy and 
affirmed the summary judgment granted in favor of Union.  

Although the exhaustion clause in Ploen, 253 Neb. at 875, 573 
N.W.2d at 442, stated "'any applicable bodily injury liability 
bonds or policies'" (emphasis supplied) and here the American 
Family clause merely says "any bodily injury liability bonds or 
policies," we find that in order for the American Family policy to 
make sense, "applicable" must be an implied modifier to "any 
. . . bonds or policies." Obviously, the policy or policies to be 
exhausted must have a relationship to the accident in question, 
the exact nature of which relationship we discuss later. This
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notion is completely consistent with American Family's reading 
of its own policy as expressed in the letter of its senior claim 
attorney to counsel for the Pogges, which letter referenced "all 
underlying liability policies available for this accident." Thus, we 
find that the language "any . . . policies" necessarily means any 
applicable or available policies.  

[11] While the Pogges argue that we should overrule Ploen v.  
Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998), we must 
instead follow the precedent of the Supreme Court laid down 
therein. "Vertical stare decisis compels inferior courts to follow 
strictly the decisions rendered by courts of higher rank within the 
same judicial system." State v. Nichols, 8 Neb. App. 654, 658, 600 
N.W.2d 484, 487 (1999). Thus, we necessarily reject the Pogges' 
argument that we overrule the Ploen decision. Nonetheless, we see 
several significant differences between Ploen and the instant case.  
In Ploen, Keller was the sole tort-feasor and it was only her negli
gence that was a proximate cause of the injury. On the other hand, 
in the instant case, Sisson was clearly a negligent party, but 
whether Mandell was guilty of negligence which proximately 
caused Rosemary's injury is an open question, which leads to the 
related and key issue of whether Mandell's liability coverage is a 
"policy" which must be exhausted. Moreover, the language of the 
exhaustion clause in Ploen was deemed unambiguous, but that lan
guage was different than the policy language before us in this case.  

The underinsured motorist coverage clause under which 
American Family denied coverage in the instant case states: "We 
will pay under this coverage only after the limits of liability 
under any bodily injury liability bonds or policies have been 
exhausted by payment of judgments or settlements." In its brief
ing to this court, American Family asserts generally that this 
clause excludes coverage when the insured settles a personal 
injury claim for an amount less than the policy limits. But, as 
stated earlier, American Family's position expressed in the letter 
of its senior claim attorney to the Pogges' counsel is that cover
age is excluded when the settlement is less than "the full policy 
limits of all underlying liability policies available for this acci
dent." (Emphasis supplied.) The quoted language establishes 
what is probably obvious-the reference in the exhaustion clause 
is not to just "any" policy, but, rather, it necessarily refers to
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liability policies which are applicable or available to provide 
coverage for the incident in question. Thus, remembering the fac
tual distinctions we delineated above between this case and 
Ploen, the following question is naturally posed: If Mandell was 
totally free from negligence in the accident, would Mandell's 
State Farm policy still be an underlying available policy which 
would allow American Family to avoid any underinsured 
motorist obligation because only $75,000 of the $100,000 limit 
of Mandell's State Farm coverage was obtained in settlement? 
The interrelated question is whether the mere fact of payment, 
and acceptance, of $75,000 of the State Farm coverage makes 
Mandell's policy "available," thereby requiring that its liability 
coverage be exhausted before the Pogges can access their 
American Family underinsured motorist coverage.  

We answer the last question first. Because the $75,000 paid in 
settlement by Mandell's insurer cannot be used as an admission 
of liability or negligence, the fact of such payment, by itself, does 
not mean Mandell's policy is "available" and thus must be 
exhausted. See Baker v. Blue Ridge Ins. Co., 215 Neb. 111, 337 
N.W.2d 411 (1983) (evidence of negotiations and compromise or 
settlement of claim is inadmissible). Thus, the mere fact of pay
ment of $75,000 by State Farm on Mandell's behalf is inadmis
sible on the question of whether he was guilty of negligence 
proximately causing injury to Rosemary.  

We turn to the effect of the new standard of review. In our view, 
our new pleading rules change the emphasis from what specific 
facts were pleaded, as was the case in assessing demurrers, to 
whether there is a set of facts which could be proved which would 
allow recovery, as discussed in the "Standard of Review" section 
of this opinion. This change is occasioned by the "notice" nature 
of our new rules, which include the caution that "[n]o technical 
forms of pleadings or motions are required." See Neb. Ct. R. of 
Pldg. in Civ. Actions 8(e)(1) (rev. 2003). Rule 8 also provides in 
pertinent part: 

(a) Claims for Relief. A pleading which sets forth a 
claim for relief, whether an original claim, counterclaim, 
cross-claim, or third-party claim, shall contain (1) a caption, 
(2) a short and plain statement of the claim showing that the
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pleader is entitled to relief, and (3) a demand for judgment 
for the relief the pleader seeks.  

Therefore, given the new nature of pleading and the standard 
for assessment of a motion to dismiss, the question seems to be 
whether we can "conjure" up a set of facts which could be proved 
which would allow the Pogges to get at their own underinsured 
motorist coverage with American Family. In our view, the answer 
is in the affirmative. If Sisson ran the stop sign on 114th Street 
and Mandell was not guilty of any negligence which was a prox
imate cause of the collision between Mandell and Sisson, then 
Mandell would not be guilty of negligence which proximately 
caused any damage to the Pogges. In such instance, Mandell's 
policy would be "inapplicable" to the Pogges' damages and 
would not have to be exhausted before the American Family 
underinsured motorist coverage was available to the Pogges.  
Accordingly, the trial court erred in dismissing the action, because 
it did not consider whether there was a set of facts which could be 
proved which would make Mandell's policy inapplicable and, 
therefore, a policy which did not have to be exhausted. In this 
regard, we hold that Mandell's policy is not an applicable policy 
merely because State Farm paid part of its coverage into the set
tlement; rather, if the policy is applicable or available and must 
be exhausted, it is because Mandell was guilty of negligence 
which proximately caused injury to Rosemary. However, from the 
facts of the accident as pleaded, there is a readily imaginable set 
of facts-Mandell's absence of negligence proximately causing 
injury-which would make Mandell's policy inapplicable.  

We are bound by the conclusions reached in Ploen v. Union 
Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998). The practical 
effect of the Ploen court's approval of exhaustion clauses, both 
from a public policy standpoint and as being in accord with 
Nebraska statutory law on underinsured motorist coverage, is that 
the Pogges are forced into the usually undesirable position of 
having to proceed to trial against Mandell to either secure 100 
percent of the coverage provided by Mandell's policy, thereby 
satisfying the exhaustion clause, or secure an adjudication that 
Mandell was not guilty of any negligence which proximately in
jured Rosemary. The former result would satisfy the exhaustion
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clause. The latter result would make Mandell's policy "inapplica
ble," and as a result, no exhaustion of Mandell's policy's limits 
would be required. Thus, in an accident where there may be more 
than one tort-feasor, as in this case, the exhaustion clause seems 
to force a trial against an "iffy" tort-feasor to get an adjudication, 
which is binding on the underinsured motorist carrier, either that 
the coverage is inapplicable and therefore need not be exhausted 
or that it is applicable and is exhausted by the judgment exceed
ing the policy limits.  

The problems associated with upholding exhaustion clauses 
and applying them in a way which forces parties to trial in cases 
which could be resolved in another manner were highlighted in 
the dissent in Ploen, supra, a 4 to 3 decision. The majority in 
Ploen also acknowledges that public policy questions are inherent 
in these issues but suggests that they are best addressed by the 
Legislature. We respectfully suggest that the instant case reveals a 
more complicated situation than Ploen, which complexities make 
reexamination of these policy questions more compelling than as 
outlined by the Ploen dissent. Nonetheless, Ploen remains bind
ing precedent, and it resolves the public policy questions raised in 
this appeal against the Pogges.  

However, under the standard for reviewing a motion to dismiss 
filed pursuant to rule 12(b)(6), the trial court erred when it dis
missed the case, because there is a set of facts, which if proved, 
would make Mandell's State Farm policy inapplicable and there
fore not subject to exhaustion. As a result, we reverse the deci
sion of the trial court and remand the cause with direction to 
overrule the motion to dismiss.  

REVERSED AND REMANDED WITH DIRECTION.  

GORDON TUSH, APPELLEE AND CROSS-APPELLANT, V.  
NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES, 

APPELLANT AND CROSS-APPELLEE.  

688 N.W.2d 883 

Filed November 16, 2004. No. A-03-159.  

1. Administrative Law: Statutes: Appeal and Error. To the extent that the meaning 
and interpretation of statutes and regulations are involved, questions of law are
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presented, in connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the decision made by the court below.  

2. Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan
guage of the statute considered in its plain, ordinary, and popular sense.  

3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning. An appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.  

4. Statutes: Words and Phrases. As a general rule, in the construction of statutes, the 
word "shall" is considered mandatory and is inconsistent with the idea of discretion.  

5. Administrative Law: Statutes. Although administrative bodies are empowered to 
adopt and promulgate rules and regulations to carry out Nebraska administrative stat
utes, administrative bodies may not adopt rules and regulations that are in conflict 
with the statutes.  

6. _ : . An administrative agency may not employ its rulemaking power to mod

ify, alter, or enlarge provisions of a statute which it is charged with administering.  

Appeal from the District Court for Lancaster County: 
STEVEN D. BURNS, Judge. Affirmed.  

Jon Bruning, Attorney General, and Douglas D. Dexter for 
appellant.  

Joy Shiffermiller, of Polsky, Shiffermiller & Coe, for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

The Nebraska Department of Health and Human Services 
(DHHS) appeals from an order of the Lancaster County District 
Court, which order vacated the State Personnel Board's decision 
finding that DHHS had not violated statutory law in eliminating 
Gordon Tush's position as the director of DHHS' Division of 
Alcoholism, Drug Abuse, and Addiction Services. On appeal, 
DHHS' only assignment of error is that the district court erred in 
finding that DHHS' employment decision was not in reasonable 
compliance with state law. Because we agree with the district 
court's interpretation of the applicable statute, we affirm.  

II. BACKGROUND 
On January 15, 2002, Tush received a letter from DHHS 

which provided:
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This letter serves as notification that your position as 
[DHHS] Alcohol and Drug Abuse Program Director . . . is 
being eliminated due to budget reductions. Therefore, you 
are being laid off effective February 6, 2002.  

The letter then delineated and explained various options available 
to Tush, including seeking a transfer to a vacant position, seeking 
to "bump" into an occupied position, or choosing to accept a lay
off. Tush testified that he had been in the position of director of 
the Division of Alcoholism, Drug Abuse, and Addiction Services 
for approximately 4 years and that he had previously been the 
assistant director of the same division for approximately 24 years.  

On January 22, 2002, Tush filed a grievance. Tush alleged that 
his position had been improperly converted from a classified 
position to a discretionary position and that the elimination of his 
position and the creation of the discretionary position was a mis
application of state statutes. Tush further disputed the alleged 
reason, budgetary constraints, given for eliminating his position.  

On January 31, 2002, Tush met with a representative of the 
director of DHHS to discuss his grievance. The representative 
authored a brief report, in which she recommended denying Tush's 
grievance. On February 13, DHHS denied the grievance.  

On February 18, 2002, Tush appealed the denial of his griev
ance to the State Personnel Board. On March 11, a hearing offi
cer was designated, and on April 30, a hearing was conducted.  
The testimony at the hearing indicated that the director of DHHS 
eliminated Tush's position and another classified position within 
the mental health division and combined the two positions into 
one new discretionary position. Both Tush and the program direc
tor from the other eliminated position interviewed and were con
sidered for the new position, but the position ultimately went to 
the other candidate.  

The hearing officer recommended dismissing Tush's appeal 
and upholding the denial of his grievance. The hearing officer rec
ommended finding that the applicable statutes did not prohibit 
combining the two positions as long as the duties required by the 
statute were all being fulfilled. The hearing officer also recom
mended finding that there was not an improper conversion of 
Tush's position from a classified position to a discretionary posi
tion, but, rather, that Tush's position had been eliminated and that
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an entirely new position, which was discretionary, had been cre
ated. Finally, the hearing officer recommended finding that the 
reason for the employment decision was budgetary. On August 
29, 2002, the State Personnel Board voted unanimously to adopt 
the recommendations of the hearing officer. Tush appealed to the 
district court.  

On February 3, 2003, the district court entered a judgment on 
Tush's appeal. The court specifically found that although this was 
an administrative appeal, because the issue concerned an employ
ment decision, the court was not required to give deference to the 
findings of the State Personnel Board. The court found that there 
were budget reductions in DHHS and that DHHS' response in this 
case was a reasonable response to the budget reductions.  
However, the court found that Nebraska statutes mandated the 
existence of both the Division of Alcoholism, Drug Abuse, and 
Addiction Services and the director of such division; that DHHS' 
employment decision in this case resulted in both the division and 
the position of its director no longer existing; and that DHHS did 
not have the authority to eliminate a statutorily required division 
and employment position. As such, the district court vacated the 
State Personnel Board's decision and ordered that Tush be rein
stated with backpay and benefits. This appeal by DHHS followed.  

III. ASSIGNMENTS OF ERROR 
DHHS' only assignment of error on appeal is that the district 

court erred in finding DHHS' employment decision was not in 
reasonable compliance with state law.  

We note that Tush has filed a cross-appeal challenging the 
district court's finding that DHHS' employment decision was a 
reasonable response to budgetary restrictions. In light of our dis
cussion herein concerning DHHS' appeal, we need not address 
Tush's cross-appeal.  

IV. ANALYSIS 
1. STANDARD OF REVIEW 

The first issue that must be addressed in this appeal is deter
mining the appropriate standard of review. DHHS urges us to 
review this case under the following standard: 

"Proceedings for review of a final decision of an admin
istrative agency shall be to the district court, which shall
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conduct the review without a jury de novo on the record of 
the agency." City of Omaha v. Kum & Go, L.L.C., 263 Neb.  
724, 729, 642 N.W.2d 154, 159 (2002). Courts must give 
substantial deference to the agency's judgment about how 
best to serve the public interest. In Re Application [No.  
C-1889, ]264 Neb. 167, 178, 647 N.W.2d 45, 54 (2002).  

Brief for appellant at 8. Tush, on the other hand, urges us to 
review this case under the following standard: 

"The District Court is not required to give deference to the 
findings of fact by the agency hearing officer and to the deci
sion of the director of Department." Trackwell v. Nebraska 
Dept. of Admin. Servs., 8 Neb.App. 233, 240[, 591 N.W.2d 
95, 99] (1999), quoting Slack Nsg. Home v. Dept. of Soc.  
Servs. 247 Neb. 452, 528 N.W.2d 285 (1995).... There is no 
presumption of validity of the agency's decision that applies 
to employment cases. The court makes independent deci
sions regarding questions of law. Ameritas Life Ins. Corp. v.  
Balka, 257 Neb 878, 888, 601 N.W.2d 508, 515 (1999).  

Brief for appellee at 12. The district court chose to accept Tush's 
suggestion that no presumption of validity applies to this case 
because it is an employment case.  

[1] We conclude, however, that the relevant standard of review 
is noted at the very end of Tush's suggestion quoted above. That 
is, the question presented by this appeal is one of the interpreta
tion and meaning of a statute and is thus more properly consid
ered a question of law. The basis of the district court's decision, 
and the underlying issue raised by DHHS' assignment of error, is 
the meaning of a particular Nebraska statute, Neb. Rev. Stat.  
§ 83-160 (Reissue 1999). To the extent that the meaning and inter
pretation of statutes and regulations are involved, questions of law 
are presented, in connection with which an appellate court has an 
obligation to reach an independent conclusion irrespective of the 
decision made by the court below. Lariat Club v. Nebraska Liquor 
Control Comm., 267 Neb. 179, 673 N.W.2d 29 (2004); DLH, Inc.  
v. Nebraska Liquor Control Comm., 266 Neb. 361, 665 N.W.2d 
629 (2003); American Legion v. Nebraska Liquor Control Comm., 
265 Neb. 112, 655 N.W.2d 38 (2003); City of Omaha v. Kum & 
Go, 263 Neb. 724, 642 N.W.2d 154 (2002). See Utelcom, Inc. v.  
Egr, 264 Neb. 1004, 653 N.W.2d 846 (2002). As such, we reach
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our decision on the meaning of § 83-160 independent of the dis
trict court's finding.  

2. DiscussioN 
Upon our independent consideration of § 83-160, we agree 

with the district court's interpretation of the statute and conclude 
that the plain language of the statute mandates the existence of 
the division and the position of its director, both of which DHHS' 
employment decision eliminated. Section 83-160 provides: 

There is hereby created the Division of Alcoholism, Drug 
Abuse, and Addiction Services which shall be a division of 
the Department of Health and Human Services. The division 
shall consist of a director appointed by the Director of Health 
and Human Services and such additional employees as may 
be necessary to carry out the Alcoholism, Drug Abuse, and 
Addiction Services Act and [Neb. Rev. Stat. §§] 71-5016 to 
71-5041 [(Reissue 2003)].  

(Emphasis supplied.) 
[2-4] By its plain language, § 83-160 requires that the division 

shall exist as a division of DHHS and that the division shall have 
a director. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. State v. Rodriguez, 11 Neb. App.  
819, 660 N.W.2d 901 (2003). In the absence of anything to the 
contrary, statutory language is to be given its plain and ordinary 
meaning. An appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. Spradlin v. Dairyland Ins. Co., 263 Neb. 688, 
641 N.W.2d 634 (2002). As a general rule, in the construction of 
statutes, the word "shall" is considered mandatory and is incon
sistent with the idea of discretion. Id.; State on behalf of Minter 
v. Jensen, 259 Neb. 275, 609 N.W.2d 362 (2000); Randall v.  
Department of Motor Vehicles, 10 Neb. App. 469, 632 N.W.2d 
799 (2001). See, Spaghetti Ltd. Partnership v. Wolfe, 264 Neb.  
365, 647 N.W.2d 615 (2002); State v. Rodriguez, supra. Thus, the 
plain and ordinary meaning of § 83-160 is that both the division 
and the position of its director must exist.  

[5,6] Although administrative bodies are empowered to adopt 
and promulgate rules and regulations to carry out Nebraska
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administrative statutes, administrative bodies may not adopt rules 
and regulations that are in conflict with the statutes. See City of 
Omaha v. Kum & Go, supra. An administrative agency may not 
employ its rulemaking power to modify, alter, or enlarge provi
sions of a statute which it is charged with administering. Id.  

DHHS argues that the employment decision to eliminate the 
Division of Alcoholism, Drug Abuse, and Addiction Services and 
to eliminate the position of director of that division does not vio
late § 83-160, because a new position was created which fulfills 
the duties of the former position of director. To accept DHHS' 
interpretation would mean to read the plain language of § 83-160 
to require only that "somebody" within DHHS carry out the 
obligations of both the division and the position of its director.  
The plain language of § 83-160, however, mandates that such be 
done by the existence of the division and the position of director 
of that division. As such, we cannot agree with DHHS' proposed 
interpretation which is contrary to the plain and ordinary meaning 
of § 83-160.  

Additionally, we note that accepting DHHS' argument that it is 
permissible to eliminate the statutorily required employment 
position and create a new position, within which is merged the 
obligations of this position and another position, would have the 
effect of allowing DHHS to improperly convert a classified posi
tion to a discretionary position. The Nebraska Classified System 
Personnel Rules & Regulations specifically provide: "A classified 
position staffed by a classified employee cannot be designated for 
conversion to discretionary non-classified status without the vol
untary and written agreement of the assigned employee." 273 
Neb. Admin. Code, ch. 1, § 005.01D (1998). As noted, DHHS 
"eliminated" Tush's classified position and created an entirely 
new discretionary position.  

As noted above, DHHS argues that the position was not improp
erly "eliminated," because the obligations of the position have sim
ply been transferred to a newly created position. However, DHHS 
also argues that there was not an improper conversion of Tush's 
classified position to discretionary status, because the original 
position was entirely eliminated. To accept DHHS' interpretation 
of § 83-160 would allow the agency to eliminate a statutorily 
required position and, in effect, to convert a previously classified
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position into a discretionary position. To this end, we agree with 
the district court's suggestion that DHHS should not be allowed to 
argue that on the one hand, it has not eliminated the statutorily 
required position because it has merely transferred the duties of 
that position to a newly created position, and that on the other 
hand, it has not improperly converted a classified position into a 
discretionary position because it actually eliminated the classified 
position altogether. As the district court noted, these arguments of 
DHHS are mutually exclusive; either the position was eliminated 
altogether or there was a conversion of the position from classified 
status to discretionary status.  

The plain language of § 83-160 mandates that both the divi
sion and the position of division director exist. DHHS' employ
ment decision in this case resulted in the elimination of the divi
sion and the elimination of the position of division director. As 
such, DHHS' employment decision was not in reasonable com
pliance with § 83-160. Upon our independent consideration of 
the statute's meaning, we affirm the district court's decision to 
vacate the State Personnel Board's decision.  

V. CONCLUSION 
DHHS' employment decision in this case was contrary to 

the plain language of § 83-160. The district court's decision is 
affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

MARVIN L. STAHLA, APPELLANT.  

688 N.W.2d 641 

Filed November 16, 2004. No. A-03-625.  

I. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

2. Judgments: Appeal and Error. Regarding questions of law, an appellate court 
is obligated to reach a conclusion independent of determinations reached by the 
trial court.  

3. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of an 
erroneous instruction, the appellant has the burden to show that the questioned instruc
tion was prejudicial or otherwise adversely affected a substantial right of the appellant.
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4. Sentences: Juries. Any fact which is used to enhance a sentence must be presented 
to the jury to decide.  

5. Assault: Sentences. Neb. Rev. Stat. § 28-310 (Reissue 1995) creates one offense of 
third degree assault, punishable by two different ranges of penalties depending on 
whether the assault was committed in a fight or scuffle entered into by mutual consent.  

6. Assault: Sentences: Aggravating and Mitigating Circumstances. Whether a fight 
or scuffle entered into by mutual consent occurred is not an element of the offense of 
third degree assault; rather, it is a mitigating factor, the existence of which determines 
which of the two penalties is to be imposed-whether the defendant will receive a 
lesser penalty instead of the ordinary penalty.  

Appeal from the District Court for Kimball County: 
KRISTINE R. CECAVA, Judge. Affirmed.  

Bell Island, of Island, Huff & Nichols, P.C., L.L.O., for 
appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Marvin L. Stahla appeals a decision of the district court for 
Kimball County, Nebraska. Stahla argues that the court's failure 
to submit a factual question to the jury violated his 6th and 14th 
Amendment rights. Because the factual question at issue merely 
determines whether Stahla's crime is punishable as a Class I 
misdemeanor or a Class II misdemeanor and does not enhance 
Stahla's sentence beyond the statutory maximum, we affirm.  

II. BACKGROUND 
On November 22, 2002, Stahla was charged with assault in the 

third degree and with making terroristic threats, in violation of 
Neb. Rev. Stat. §§ 28-310 and 28-311.01 (Reissue 1995). Section 
28-3 10 provides: 

(1) A person commits the offense of assault in the third 
degree if he: 

(a) Intentionally, knowingly, or recklessly causes bodily 
injury to another person; or 

(b) Threatens another in a menacing manner.
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(2) Assault in the third degree shall be a Class I mis
demeanor unless committed in a fight or scuffle entered 
into by mutual consent, in which case it shall be a Class II 
misdemeanor.  

The charges against Stahla arose out of an argument that occurred 
on September 30 between Stahla and his girl friend at the time.  

A trial was held on March 5, 2003. Stahla submitted proposed 
jury instruction No. 5, which requested the jury to make a factual 
finding as to whether the third degree assault, if committed, was 
committed in a fight or scuffle entered into by mutual consent.  
The proposed jury instruction stated that if the State failed to 
prove beyond a reasonable doubt that the assault, if any, was not 
committed in a fight or scuffle entered into by mutual consent, 
then the jury must find that the assault was committed in a fight 
or scuffle entered into by mutual consent. The court did not sub
mit Stahla's proposed jury instruction No. 5 to the jury, stating, 
"The court finds that based on the evidence presented in the 
tr[ia]l ... there is no evidence of mutual consent to any type of 
scuffle or fight and, therefore, the court rejects the proposed 
instruction number 5." 

The jury found Stahla guilty of assault in the third degree, but 
not guilty on the charge of making terroristic threats. On May 6, 
2003, the court sentenced Stahla to 2 years' probation, with terms 
that included 10 days' imprisonment in the county jail and 80 
hours of community service. This appeal now follows.  

III. ASSIGNMENT OF ERROR 
Stahla's only assignment of error, restated, is that the trial 

court erred in failing to submit to the jury the factual question of 
whether his act of third degree assault, if committed, was com
mitted during a fight or scuffle entered into by mutual consent.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

[1-3] Whether jury instructions given by a trial court are correct 
is a question of law. State v. Mowell, 267 Neb. 83, 672 N.W.2d 389 
(2003); State v. Bao, 263 Neb. 439, 640 N.W.2d 405 (2002).  
Regarding questions of law, an appellate court is obligated to reach 
a conclusion independent of determinations reached by the trial
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court. Mowell, supra; State v. Mata, 266 Neb. 668, 668 N.W.2d 
448 (2003). In an appeal based on the claim of an erroneous in
struction, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a sub
stantial right of the appellant. Mowell, supra; State v. Derry, 248 
Neb. 260, 534 N.W.2d 302 (1995).  

2. JURY INSTRUCTIONS 

Stahla argues that under Apprendi v. New Jersey, 530 U.S.  
466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), the district court 
in the instant case violated Stahla's constitutional rights under 
the 6th and 14th amendments by refusing to instruct the jury to 
determine whether Stahla was guilty of third degree assault as a 
Class I misdemeanor or as a Class II misdemeanor. As noted 
above, § 28-3 10 provides: 

(1) A person commits the offense of assault in the third 
degree if he: 

(a) Intentionally, knowingly, or recklessly causes bodily 
injury to another person; or 

(b) Threatens another in a menacing manner.  
(2) Assault in the third degree shall be a Class I mis

demeanor unless committed in a fight or scuffle entered 
into by mutual consent, in which case it shall be a Class II 
misdemeanor.  

[4] Stahla argues, albeit in a brief whose entire argument sec
tion spans barely three pages, that the district court should have 
submitted a jury instruction asking the jury to determine whether 
the assault in the third degree, if any, was committed in a fight or 
scuffle entered into by mutual consent. Stahla correctly points 
out that Apprendi, supra, held that any fact which is used to 
enhance a sentence must be presented to the jury to decide.  
Stahla argues in his brief that the court removed from the jury the 
factual determination regarding whether the fight or scuffle was 
entered into by mutual consent. Stahla further argues that this 
violated his constitutional rights as focused on in Apprendi, 
supra. Stahla claims that because the existence of a fight or scuf
fle entered into by mutual consent decreases the penalty that can 
be imposed for third degree assault, the fact that such a fight did 
not occur enhances the penalty for third degree assault, and that
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thus, Apprendi, supra, dictates that the factual issue must be sub
mitted to the jury. Stahla is incorrect.  

Though neither party has cited to it, we find instructive State 
v. Becerra, 263 Neb. 753, 642 N.W.2d 143 (2002). In Becerra, an 
argument similar to Stahla's was made with regard to Neb. Rev.  
Stat. § 28-313 (Reissue 1995). Section 28-313 provides: 

(1) A person commits kidnapping if he abducts another 
or, having abducted another, continues to restrain him with 
intent to do the following: 

(a) Hold him for ransom or reward; or 
(b) Use him as a shield or hostage; or 
(c) Terrorize him or a third person; or 
(d) Commit a felony; or 
(e) Interfere with the performance of any government or 

political function.  
(2) Except as provided in subsection (3) of this section, 

kidnapping is a Class IA felony.  
(3) If the person kidnapped was voluntarily released or 

liberated alive by the abductor and in a safe place without 
having suffered serious bodily injury, prior to trial, kidnap
ping is a Class II felony.  

(Emphasis supplied.) 
The criminal defendant in Becerra argued that under Apprendi 

v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 
(2000), it was improper for the district court to decide whether he 
should be sentenced to kidnapping as a Class IA felony instead of 
as a Class II felony. However, the Nebraska Supreme Court held 
otherwise. The Supreme Court stated: 

Apprendi is inapplicable to [the defendant's] case. We have 
held that § 28-313 creates a single criminal offense and not 
two separate offenses, even though it is punishable by two 
different ranges of penalties depending on the treatment 
accorded to the victim. The factors which determine which of 
the two penalties is to be imposed are not elements of the 
offense of kidnapping. The factors are simply mitigating fac
tors which may reduce the sentence of those charged under 
§ 28-313, and their existence or nonexistence should prop
erly be determined by the trial judge.. . . Under § 28-313, 
any factual finding about whether the person kidnapped was
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voluntarily released affects whether the defendant will receive 
a lesser penalty instead of an increased penalty. Apprendi 
made clear that it was concerned only with cases involving an 
increase in penalty beyond the statutory maximum and does 
not apply to the mitigating factors in § 28-313.  

Becerra, 263 Neb. at 759, 642 N.W.2d at 148 (citing State v. Hand, 
244 Neb. 437, 507 N.W.2d 285 (1993), and State v. Schneckloth, 
Koger and Heathman, 210 Neb. 144, 313 N.W.2d 438 (1981)).  

[5,6] Similar in construction to § 28-3 13, § 28-3 10 creates one 
offense of third degree assault, punishable by two different 
ranges of penalties depending on whether the assault was com
mitted in a fight or scuffle entered into by mutual consent. By 
analogy, Becerra instructs that whether a fight or scuffle entered 
into by mutual consent occurred is not an element of the offense 
of third degree assault. Rather, it is a mitigating factor, the exis
tence of which determines which of the two penalties is to be 
imposed-whether the defendant will receive a lesser penalty 
instead of the ordinary penalty. Thus, under Becerra, the exis
tence of a fight or scuffle entered into by mutual consent was not 
a factual issue that the district court herein was required to sub
mit to the jury. Accordingly, Stahla was not entitled to have his 
proposed jury instruction No. 5 submitted to the jury and the rul
ing of the district court is affirmed.  

V. CONCLUSION 
We find that the district court did not err in refusing to submit 

to the jury the factual question of whether Stahla's act of third 
degree assault, if any, was committed during a fight or scuffle 
entered into by mutual consent. Whether a third degree assault 
was committed during a fight or scuffle entered into by mutual 
consent is a factor which determines whether the third degree 
assault will be punishable as a Class I misdemeanor or a Class II 
misdemeanor. It is not a factual determination that enhances the 
punishment for third degree assault beyond the statutory maxi
mum. As a result, Stahla's constitutional rights were not violated.  
We affirm the decision of the district court.  

AFFIRMED.
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Filed November 16, 2004. No. A-04-040.  

1. Motor Vehicles: Licenses and Permits: Revocation. Neb. Rev. Stat. § 83-1,127.02(3) 
(Cum. Supp. 2002) mandates that the sentencing court must impose a 15-year operator's 
license revocation.  

2. Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan
guage of the statute considered in its plain, ordinary, and popular sense.  

3. Criminal Law: Statutes. A fundamental principle of statutory construction requires 
that penal statutes be strictly construed.  

4. Statutes: Words and Phrases. Although there is no universal test by which direc
tory provisions of a statute may be distinguished from mandatory provisions, as a 
general rule, the word "shall" is considered mandatory and inconsistent with the idea 
of discretion.  

5. Statutes: Intent: Words and Phrases. While the word "shall" may render a partic
ular statutory provision mandatory in character, when the spirit and purpose of the 
legislation require that the word "shall" be construed as permissive rather than manda
tory, such will be done.  

6. Statutes. A court will construe statutes relating to the same subject matter together so 
as to maintain a consistent and sensible scheme.  

7. Statutes: Presumptions: Legislature: Intent. In construing a statute, courts are 
guided by the presumption that the Legislature intended a sensible, rather than an 
absurd, result in enacting the statute.  

Appeal from the District Court for Douglas County: PATRICIA A.  
LAMBERTY, Judge. Affirmed.  

David L. Herzog, of Herzog & Herzog, P.C., for appellant.  

Jon Bruning, Attorney General, Susan J. Gustafson, and Dan 
Money, Senior Certified Law Student, for appellee.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Heidi Donner has filed this appeal challenging the district 
court's order revoking her operator's license for a period of 15 
years while imposing a sentence of probation on Donner's plea
based conviction for operating a motor vehicle without an ignition 
interlock device, a Class IV felony offense. On appeal, Donner
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argues that the 15-year operator's license revocation is contrary to 
the statutes governing terms of probation and, therefore, was 
incorrect. Because we find that the district court was required to 
impose the 15-year operator's license revocation, we find no merit 
to Donner's assertions and affirm.  

II. BACKGROUND 
On May 24, 1990, Donner's operator's license was revoked for 

a period of 15 years as part of Donner's sentence on a third-offense 
driving under the influence conviction. On March 18, 1999, 
Donner was granted a reprieve by the Nebraska Board of Pardons 
and her operator's license was reinstated, on the condition that she 
would operate only motor vehicles equipped with an approved 
ignition interlock device. See Neb. Rev. Stat. § 83-1,127.02 (Cum.  
Supp. 2002).  

On September 18, 2003, a second amended information was 
filed alleging that on or about October 9, 2002, Donner had oper
ated a motor vehicle not equipped with an ignition interlock 
device. On September 23, 2003, Donner entered a guilty plea to 
the charge.  

On January 7, 2004, the district court entered an order sen
tencing Donner to intensive supervised probation for a period of 
60 months. In addition, the court ordered that Donner's operator's 
license be revoked for a period of 15 years. This appeal followed.  

III. ASSIGNMENT OF ERROR 
Donner's assignments of error on appeal can all be consoli

dated and rephrased to allege that the district court erred in revok
ing her operator's license for 15 years.  

IV. ANALYSIS 
Donner argues on appeal that because Neb. Rev. Stat. § 29-2263 

(Supp. 2003) provides that terms of probation cannot exceed 5 
years, the district court erred in revoking her operator's license for 
15 years while sentencing her to probation. She essentially argues 
that there is a conflict between § 83-1,127.02, which provides for 
a 15-year operator's license revocation, and § 29-2263, which gov
erns the maximum length for terms of probation. We disagree with 
Donner's interpretation of these statutes.  

Section 83-1,127.02 provides, in pertinent part, as follows:
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(3) Any person restricted to operating a motor vehicle 
equipped with such an ignition interlock device who oper
ates upon the highways of this state a motor vehicle without 
such an ignition interlock device . . . is guilty of a Class IV 
felony. The court shall, as a part of the judgment of convic
tion, order such person not to drive any motor vehicle for 
any purpose for a period of fifteen years from the date or
dered by the court. The court shall also order that the oper
ator's license of such person be revoked for a like period.  

[1] We find that this provision mandates that the sentenc
ing court must impose a 15-year operator's license revocation 
because the Legislature chose to use the term "shall" and, there
fore, allowed for no discretion by the sentencing court in impos
ing the revocation. This determination is consistent with the rules 
for statutory interpretation pronounced by the appellate courts of 
this state in the past.  

[2,3] In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. State v. Rodriguez, 11 Neb. App. 819, 
660 N.W.2d 901 (2003). A fundamental principle of statutory 
construction requires that penal statutes be strictly construed. Id.  

[4,5] These principles require us to consider the import of the 
term "shall" in § 83-1,127.02 and to determine whether the term 
is mandatory or directory. Although there is no universal test by 
which directory provisions of a statute may be distinguished 
from mandatory provisions, as a general rule, the word "shall" is 
considered mandatory and inconsistent with the idea of discre
tion. Randall v. Department of Motor Vehicles, 10 Neb. App. 469, 
632 N.W.2d 799 (2001). See, also, State v. Rodriguez, supra.  
However, while the word "shall" may render a particular statu
tory provision mandatory in character, when the spirit and pur
pose of the legislation require that the word "shall" be construed 
as permissive rather than mandatory, such will be done. Randall 
v. Department of Motor Vehicles, supra.  

In the present case, the Legislature specifically directed that 
the district court "shall" impose a 15-year operator's license 
revocation. The use of the term "shall" in this statute indicates 
the Legislature's desire that the action be mandatory and that the
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district court not be afforded any discretion in imposing such 
revocation. There is nothing to suggest that the spirit and purpose 
of this legislation would favor a permissive, rather than man
datory, use of the term "shall." As such, we initially note that 
with respect to § 83-1,127.02, the district court was required to 
impose the 15-year operator's license revocation and was with
out discretion to do otherwise.  

As noted, § 83-1,127.02 indicates that Donner's crime in this 
case is a Class IV felony offense. Neb. Rev. Stat. § 28-105 (Cum.  
Supp. 2002) provides that the statutory range of penalties for a 
Class IV felony is 0 to 5 years' imprisonment, a $10,000 fine, or 
both. Because there is no mandatory minimum term of imprison
ment, § 28-105 specifically affords the district court discretion to 
order probation instead of imprisonment. As such, we note that 
the district court was within its discretion to sentence Donner to 
probation for this offense, rather than requiring imprisonment.  

Donner correctly notes that § 29-2263 specifically indicates 
that the term of a sentence of probation "shall be not more than 
five years upon conviction of a felony." Again, following the same 
reasoning as above, the use of the term "shall" in this statute indi
cates that the district court is without discretion to order a term of 
probation exceeding 5 years.  

[6] It is at this point that we disagree with Donner's interpre
tation of the statutes. Donner argues that § 83-1,127.02 and 
§ 29-2263 are in conflict and that the district court was obligated 
to follow the requirements of § 29-2263 and could not impose 
thel5-year operator's license revocation. A court will construe 
statutes relating to the same subject matter together so as to 
maintain a consistent and sensible scheme. Mogensen v. Board 
of Supervisors, 268 Neb. 26, 679 N.W.2d 413 (2004); State v.  
Utter, 263 Neb. 632, 641 N.W.2d 624 (2002). We conclude that 
construing the above statutes together means that the district 
court's order in the present case was proper.  

Construing the above statutes together leads us to conclude that 
the Legislature has specifically given the district court discretion 
to impose a term of probation rather than a mandatory minimum 
prison sentence for Donner's current offense and that the Legis
lature has also specifically mandated that regardless of what sen
tence is imposed, the district court was required to also impose a
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15-year operator's license revocation. The only consistent and 
sensible reading of the above statutes is to interpret the 15-year 
operator's license revocation as being in addition to whatever sen
tence the district court imposes pursuant to § 28-105, and not as a 
specific condition of probation when the district court chooses to 
impose a term of probation. As such, the court is afforded discre
tion to impose a term of probation, the specific conditions of 
which cannot exceed 5 years, and the court is required to, in addi
tion, impose a 15-year operator's license revocation.  

[7] In construing a statute, courts are guided by the presump
tion that the Legislature intended a sensible, rather than an absurd, 
result in enacting the statute. Spaghetti Ltd. Partnership v. Wolfe, 
264 Neb. 365, 647 N.W.2d 615 (2002). If we were to accept 
Donner's assertion that the statutes cannot be read together and 
that they necessarily conflict with one another, we would be left 
with the absurd result that the Legislature has mandated a specific 
condition of the sentence which cannot be a condition of proba
tion, but has also afforded the court discretion to impose proba
tion. In such an event, we would be obligated to conclude that the 
specific requirement of § 83-1,127.02 that Donner's operator's 
license be revoked for 15 years would prevail over the general 
requirement of § 29-2263 that no conditions of her probation 
could exceed 5 years. See In re Interest of Valentin V, 12 Neb.  
App. 390, 674 N.W.2d 793 (2004) (to extent two statutes conflict, 
specific statute prevails over general statute). In that event, we 
would be forced to conclude that the district court's error was in 
sentencing Donner to probation, not in revoking her operator's 
license for 15 years.  

Finally, we further note that the Legislature has demonstrated 
that when it so desires, it can clearly indicate a distinction between 
the mandatory operator's license revocation period imposed when 
the court sentences a convicted defendant to prison and when the 
court sentences a convicted defendant to probation. In Neb. Rev.  
Stat. § 60-6,196(2)(d) (Supp. 2003), for example, the Legislature 
mandated that when the court sentences a defendant convicted of 
third-offense driving under the influence, also a Class IV felony, 
the court shall impose a 15-year operator's license revocation. The 
Legislature further mandated, however, that if the court, in its 
discretion, sentences the defendant to a term of probation, the
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operator's license revocation shall be one of the conditions of pro
bation and shall be for a period of I year. Thus, we interpret the 
Legislature's failure to make a similar provision in § 83-1,127.02 
to indicate that the Legislature did not intend the operator's license 
revocation under that statute to be a condition of probation or for 
the revocation to be subject to a shortened time period when pro
bation is imposed.  

As such, we conclude that the applicable principles of statutory 
construction all suggest that the 15-year operator's license revo
cation in the present case was not only appropriate, but mandated 
by the language of § 83-1,127.02. The Legislature chose to use 
the mandatory term "shall" in requiring the court to impose such 
a revocation, and a reading of all the applicable statutes together 
suggests that in this setting, the operator's license revocation is to 
be a punishment in addition to the sentence imposed by the court 
exercising its discretion under § 28-105. Donner's assertions of 
error to the contrary are without merit.  

V. CONCLUSION 
We find no error by the district court in revoking Donner's 

operator's license for 15 years while placing her on probation for 
60 months. The sentence of the district court is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLANT, V.  

Roy J. ROUSE, APPELLEE.  
688 N.W.2d 889 

Filed November 16, 2004. No. A-04-052.  

1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court's determina
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous.  

2. Trial: Time: Prisoners. Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Reissue 1995) 
(instate prisoner statutes) set forth procedures by which a Nebraska prison inmate may 
assert his or her right to a speedy disposition of pending Nebraska charges.  

3. Good Cause: Words and Phrases. Good cause means a substantial reason; one that 
affords a legal excuse.  

4. Good Cause: Trial: Time: Prisoners. Whether good cause exists for extending the 
time limit in Neb. Rev. Stat. § 29-3805 (Reissue 1995) is a subjective, factual ques
tion within the discretion of the trial court.
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5. Statutes: Extradition and Detainer: Speedy Trial: Time. Both the interstate 

detainer statute and the speedy trial statutes provide for tolling of the mandatory time 
limit under specific circumstances; the instate prisoner statutes contain no equivalent 

provision.  
6. Trial: Time: Prisoners: Prosecuting Attorneys: Motions for Continuance. A con

tinuance granted at an instate prisoner's request, or at the prosecutor's request after 

notice to the prisoner's attorney and an opportunity to be heard, extends the time within 

which such a prisoner must be brought to trial under the instate prisoner statutes.  

7. Trial: Time: Prisoners. Delay occasioned by an instate prisoner's motion for dis

charge is to be excluded from the 180-day period set out in Neb. Rev. Stat. § 29-3805 
(Reissue 1995).  

8. Trial: Time: Prisoners: Waiver. A mere agreement to a specified delay in trial does 

not constitute a prospective waiver of all protection of the time limitation imposed by 

the instate prisoner statutes, or of the protection of those statutes generally.  
9. Appeal and Error. An appellate court is not obligated to engage in an analysis which 

is not needed to adjudicate the controversy before it.  

Appeal from the District Court for Chase County: JOHN J.  
BATTERSHELL, Judge. Reversed and remanded for further 
proceedings.  

Arlan G. Wine, Chase County Attorney, and Steven A.  
Gabrial, Special Deputy Chase County Attorney, for appellant.  

Jerrod M. Gregg, of McQuillan, Steenburg & McQuillan, P.C., 
for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

The State appeals from the district court's order granting Roy J.  
Rouse's motion to discharge because the 180-day time limit set 
forth in Neb. Rev. Stat. H§ 29-3801 to 29-3809 (Reissue 1995) 
(instate prisoner statutes) had expired. Because Rouse's counsel 
implicitly requested a continuance while scheduling trial at 
Rouse's arraignment, resulting in a delay that the trial court failed 
to recognize as an extension of the 180-day time limit, we reverse, 
and remand for further proceedings.  

BACKGROUND 
In March 2003, the district court for Hall County convicted 

Rouse of sexual assault of a child and tampering with a witness 
and sentenced him to imprisonment. Rouse was incarcerated on
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March 27 and remained incarcerated at all times relevant to 
this case.  

On May 5, 2003, the Chase County Attorney filed a detainer 
with the Nebraska Department of Correctional Services relating 
to a new charge against Rouse alleging sexual assault of a child.  
On June 16, the Chase County Attorney received a certificate 
from the office of the Director of Correctional Services informing 
the county attorney of Rouse's request for speedy disposition of 
the pending charge.  

On July 24, 2003, an amended complaint was filed in the 
county court for Chase County, charging Rouse with first degree 
sexual assault in addition to the pending charge of sexual assault 
of a child.  

Rouse was bound over to the district court for Chase County, 
and on August 5, 2003, Rouse was charged in the district court by 
an information alleging that he had committed sexual assault of a 
child, in violation of Neb. Rev. Stat. § 28-320.01(1) (Cum. Supp.  
2002), and first degree sexual assault, in violation of Neb. Rev.  
Stat. § 28-319(1)(c) (Reissue 1995).  

Between September 17 and December 8, 2003, Rouse filed 
several pretrial motions, including a plea in abatement. The dis
trict court overruled the majority of these motions, and the others 
were rendered moot by the subsequent ruling on the motion to 
discharge.  

On September 23, 2003, Rouse was arraigned and pled not 
guilty on both counts. Thereafter, in Rouse's presence, the district 
court conferred with counsel to schedule a trial on the charges.  
The court initially observed, "I was going to say I could probably 
do it as early as October 91 and 101, but that's probably a little fast 
I would think." One of the State's attorneys then stated, "I'm 
involved in a child death trial in Lexington on those days." The 
court responded, "All right, then it's going to be a little bit longer 
out. I've got a three week jury trial starting the middle of October 
and it's been scheduled for a long time. I'd like to get it done. So, 
we're looking at-." At that point, Rouse's counsel interrupted 
and stated, "I have a first degree murder case in Lincoln County 
in the middle of November and I would certainly prefer to do this 
after that case is concluded." One of the State's attorneys then 
advised the court that Rouse was "incarcerated on other charges
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in Lincoln," and the court proposed, "Do you want to do it right 
before Christmas, December 15, 16, 17, 18, sometime in there?" 
All of the lawyers, including Rouse's counsel, then agreed to the 
specific date of December 16 for trial to commence.  

On December 8, 2003, Rouse filed the above-mentioned 
motion to discharge, seeking dismissal of the charges against him 
on the ground that the State had failed to bring the matter to trial 
within 180 days as required by § 29-3805. On December 16-the 
date that trial was scheduled to begin-the district court con
ducted a hearing on the motion, during which hearing the court 
stated that "[t]he motions that were filed and ruled on by the 
Court cannot extend the trial date out, because they didn't delay 
the trial date" and "because the trial was already set." At the con
clusion of the hearing, the district court announced its ruling sus
taining the motion, and subsequently, on December 30, it entered 
an order memorializing the ruling. The State was granted leave to 
docket an error proceeding, and it appeals from the order granting 
Rouse's motion to discharge.  

ASSIGNMENTS OF ERROR 
We first note that the State has failed to comply with Neb. Ct.  

R. of Prac. 9D(1) (rev. 2001), which requires a separate section 
for assignments of error, designated as such by a heading, and 
requires that the section be located in the sequence specified by 
rule 9D(1)-after a statement of the case and before a list of con
trolling propositions of law. The State's brief does not contain the 
required section for assignments of error, but, on the table of con
tents page, under the heading "ARGUMENT," states the ways in 
which the district court allegedly erred. Brief for appellant at i.  
In the argument section of the brief, the State then restates each 
assertion of error at the beginning of the specific argument 
addressing each assertion. We do not approve of the State's fail
ure to comply with rule 9D(1). While in this instance we choose 
to consider the irregularly stated assignments of error, we caution 
counsel that such failure to comply should not be repeated.  

The State generally assigns that the district court erred in 
determining that the State did not bring the case to trial within 
180 days as required by §§ 29-3801 to 29-3809, and it specifi
cally assigns that the trial court erred (1) by determining that it
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lacked discretion to consider the effect of any of Rouse's pretrial 
actions unless any of such actions actually caused a further con
tinuance of the trial date established during the arraignment, (2) 
by failing to consider any of Rouse's pretrial motions as good 
cause for extending the 180-day time limit, and (3) by failing to 
find that the agreement by Rouse's attorney, during the arraign
ment, to a trial commencing on December 16, 2003-a date 
beyond the 180-day time limit-constituted good cause to extend 
the time limit.  

STANDARD OF REVIEW 
[1] Ordinarily, a trial court's determination as to whether 

charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro
neous. State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000).  

ANALYSIS 
[2] Sections 29-3801 to 29-3809 (instate prisoner statutes) set 

forth procedures by which a Nebraska prison inmate may assert 
his or her right to a speedy disposition of pending Nebraska 
charges. Section 29-3805 states: 

Within one hundred eighty days after the prosecutor 
receives a certificate from the director [of the Nebraska 
Department of Correctional Services] or within such addi
tional time as the court for good cause shown in open court 
may grant, the untried indictment, information, or complaint 
shall be brought to trial with the prisoner or his or her coun
sel being present. The parties may stipulate for a continuance 
or a continuance may be granted on a notice to the attorney 
of record and an opportunity for him or her to be heard. If the 
indictment, information, or complaint is not brought to trial 
within the time period stated in this section, including appli
cable continuances, no court of this state shall any longer 
have jurisdiction thereof nor shall the untried indictment, 
information, or complaint be of any further force or effect 
and it shall be dismissed with prejudice.  

[3,4] Good cause means a substantial reason; one that affords 
a legal excuse. State v. Caldwell, 10 Neb. App. 803, 639 N.W.2d 
663 (2002). Whether good cause exists for extending the time 
limit in § 29-3805 is a subjective, factual question within the
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discretion of the trial court. State v. Caldwell, supra. In this case, 
the prosecutor received the certificate on June 16, 2003, and 
absent good cause, the 180-day period would have expired on 
December 12. The State argues that the trial court erred. in failing 
to find that certain circumstances constituted good cause suffi
cient to.extend the 180-day period.  

Defense Motions.  
The State argues that the district court erred in not "extending 

the 180 day speedy trial clock" by the time that passed between 
the filing of Rouse's pretrial motions and the district court's rul
ings on those motions. Brief for appellant at 15. The State argues 
that the period of delay caused by such motions "is specifically 
excluded under the usual speedy trial statutes," id., referring to 
Neb. Rev. Stat. §§ 29-1201 to 29-1209 (Reissue 1995). The State 
acknowledges that in State v. Ebert, 235 Neb. 330, 455 N.W.2d 
165 (1990), the Nebraska Supreme Court declined to apply the 
law and decisions under the usual speedy trial statutes to the cir
cumstances involving an instate prisoner. The State argues that in 
interpreting the instate prisoner statutes, the Nebraska appellate 
courts have utilized Neb. Rev. Stat. § 29-759 (Reissue 1995) 
(interstate detainer statute) and other states' decisions interpreting 
their own interstate and instate detainer statutes. The State then 
argues that this court, in State v. Meyer, 7 Neb. App. 963, 588 
N.W.2d 200 (1998), utilized the jurisprudence under the Nebraska 
speedy trial statutes in interpreting the Nebraska interstate 
detainer statute. The State would have us apply this court's deter
mination in Meyer-that the running of the time period specified 
by the interstate detainer statute was tolled by periods of delay 
caused by the defendant-to the instant situation involving the 
instate prisoner statutes. The State argues that Rouse's motions 
caused delay because Rouse was unable to stand trial while the 
district court considered them. We reject this argument to the 
extent that it attempts to inject the usual speedy trial computa
tional analysis, see § 29-1207, into the analytical framework of 
the instate prisoner statutes, particularly § 29-3805.  

In State v. Soule, 221 Neb. 619, 379 N.W.2d 762 (1986), the 
Nebraska Supreme Court declined to apply the law and decisions 
under the speedy trial provisions in §§ 29-1201 to 29-1209 to the
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instate prisoner statutes. See, also, State v. Ebert, supra. Instead, 
the Supreme Court detennined that the instate prisoner statutes 
were more akin to the interstate detainer statute. See State v. Soule, 
supra. See, also, State v. Caldwell, 10 Neb. App. 803, 639 N.W.2d 
663 (2002) (legislative history on instate detainer statutes reveals 
that Legislature generally intended for those statutes to be similar 
to interstate Agreement on Detainers).  

In State v. Meyer supra, this court considered § 29-759, article 
VI(a), the provision of the interstate detainer statute which states, 
"In determining the duration and expiration dates of the time peri
ods [for trial of an untried indictment, information, or complaint], 
the running of said time periods shall be tolled whenever and for 
as long as the prisoner is unable to stand trial . . . ." (Emphasis 
supplied.) It was to this portion of the interstate detainer statute, 
this court stated, that the jurisprudence under the speedy trial stat
utes is transferable. No language comparable to the tolling provi
sion of article VI of the interstate detainer statute exists in the 
instate prisoner statutes.  

[5] The State acknowledges the Nebraska Supreme Court's 
refusal to apply the speedy trial statutes' jurisprudence to the 
instate prisoner statutes, but by relying on Meyer, the State 
attempts, in an indirect manner, to employ the analysis that the 
Supreme Court declined to use in Soule. We likewise decline to 
employ such an analysis. Meyer was not a departure from Soule, 
because the statutes Meyer compared contained similar tolling 
provisions. As this court recognized in Meyer, both the interstate 
detainer statute and the speedy trial statutes provide for tolling of 
the mandatory time limit under specific circumstances; the in
state prisoner statutes contain no equivalent provision. Therefore, 
we follow Soule, declining to apply the jurisprudence under the 
speedy trial statutes in the present case, and conclude that the 
district court was not clearly erroneous in refusing to extend the 
time period required by § 29-3805 for trial because of Rouse's 
various motions.  

Continuance.  
[6] The State argues that the district court erred in failing to find 

that Rouse's counsel's agreement to the December 16, 2003, trial 
date constituted good cause to extend the 180-day time limit. A
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continuance granted at an instate prisoner's request, or at the pros
ecutor's request after notice to the prisoner's attorney and an 
opportunity to be heard, extends the time within which such a pris
oner must be brought to trial under the instate prisoner statutes.  
State v. Soule, supra (time extended by continuance granted at 
prisoner's request when complaint was pending in county court); 
State v. Caldwell, supra (time extended by continuance granted at 
prosecutor's request). When the district court was scheduling trial, 
Rouse's counsel, in Rouse's presence, informed the court that he 
was involved in another trial in "the middle of November" and pre
ferred to schedule Rouse's trial for after the conclusion of that trial 
even though the court was then contemplating an earlier date.  
Acceding to Rouse's request and after confirming the acceptabil
ity to Rouse's counsel of a trial on December 16, the district court 
scheduled Rouse's trial to commence on that date.  

Rouse's counsel's request to schedule the trial for after the 
November proceeding amounted to a request for a continuance and 
established good cause to extend the period within which Rouse 
could be brought to trial. See, New York v. Hill, 528 U.S. 110, 120 
S. Ct. 659, 145 L. Ed. 2d 560 (2000); Dennett v. State, 19 Md. App.  
376, 311 A.2d 437 (1973). In Hill, under a factual scenario very 
similar to that of the instant case and in which the U.S. Supreme 
Court interpreted the interstate Agreement on Detainers, the Court 
recognized the conduct of counsel as the equivalent of a good 
cause continuance. Similarly in Dennett, the trial court and the 
reviewing appellate court interpreted an arraignment discourse to 
have constituted the grant of a continuance. See, also, State v.  
Roundtree, 11 Neb. App. 628, 658 N.W.2d 308 (2003) (acknowl
edging that trials and hearings are usually set by judge based upon 
counsel's oral statements of undisputed facts as to what time is or 
is not satisfactory for them and that this informal practice is effi
cient for bench and bar and frequently carries over into motions or 
requests for continuances, but that it is poor procedure when 
speedy trial rights are involved). Therefore, we conclude that the 
district court was clearly wrong in finding the time period under 
§ 29-3805 to have expired and that it consequently erred in grant
ing the motion to discharge. Accordingly, we reverse the trial 
court's order dismissing the information with prejudice.
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[7] It remains to be determined how much time remains to 
bring the matter to trial. The State urges that "the period from 
November 2003 . .. until . . . December 16, 2003 . . . should be 
excluded from the speedy trial calculation." Brief for appellant at 
24. However, because "the middle of November" is not suffi
ciently specific for this court to determine with precision the 
length of the implicit continuance granted, upon remand it will 
be necessary for the trial court to determine the precise length of 
the continuance effectively granted at the time of arraignment.  
Because Rouse sought and obtained further delay by his motion 
to discharge, it will also be necessary for the trial court upon 
remand to determine the extent of further continuance which was 
and will be occasioned solely by the erroneous grant of Rouse's 
motion to discharge, bearing in mind that some time will be 
required to impanel a jury and to schedule and conduct the hear
ing required to determine the extent of the continuance previ
ously granted. See State v. Ebert, 235 Neb. 330, 455 N.W.2d 165 
(1990) (delay occasioned by instate prisoner's motion to dis
charge excluded from 180-day period). It will additionally be 
necessary to grant a further continuance to the extent required to 
schedule a trial at the earliest opportunity, giving preference to 
this trial over all civil trials and all other criminal cases for which 
trial has not already been scheduled.  

Waiver of Right.  
[8] The State also argues that by agreeing to the December 16, 

2003, trial date, Rouse's counsel waived Rouse's right to dis
charge if Rouse were not tried within 180 days. To the extent that 
the State argues that Rouse waived all protection of the instate 
prisoner statutes' time limits or the instate prisoner statutes gen
erally, we disagree. See New York v. Hill, supra (mere agreement 
to specified delay in trial did not constitute prospective waiver of 
all protection of interstate Agreement on Detainers' time limits or 
of interstate Agreement on Detainers generally). We have con
cluded that Rouse's counsel implicitly requested a continuance 
when scheduling the trial date. Such request did not operate as a 
waiver of Rouse's right to a disposition within the time limit 
imposed by the instate prisoner statutes; it merely extended the 
duration of the time period allowed for commencement of trial.
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Lack of Discretion.  
[9] Lastly, the State argues that the district court erred in deter

mining that it lacked discretion to consider the effect of any of 
Rouse's pretrial actions unless a given action actually caused a fur
ther continuance of the trial date established during the arraign
ment. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it. Burke 
v. McKay, 268 Neb. 14, 679 N.W.2d 418 (2004). Because of our 
resolution of this appeal, we need not address this issue.  

CONCLUSION 
For the foregoing reasons, we reverse the district court's ruling 

on Rouse's motion to discharge and remand the cause for further 
proceedings in conformity with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

JEFFERY SPAULDING, APPELLEE AND CROSS-APPELLANT, V.  

ALLIANT FOODSERVICE, INC., AND SENTRY INSURANCE A 

MUTUAL COMPANY, APPELLANTS AND CROSS-APPELLEES.  

689 N.W.2d 593 

Filed November 16, 2004. No. A-04-064.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com

pensation court acted without or in excess of its powers; (2) the judgment, order, or 

award was procured by fraud; (3) there is not sufficient competent evidence in the 

record to warrant the making of the order, judgment, or award; or (4) the findings of 

fact by the compensation court did not support the order or award.  
2. _ : . In determining whether to affirm, modify, reverse, or set aside a judg

ment of the Workers' Compensation Court review panel, a higher appellate court 

reviews the findings of the trial judge who conducted the original hearing.  

3. : _ . Upon appellate review, the findings of fact made by the trial judge of the 

compensation court have the effect of a jury verdict and will not be disturbed unless 

clearly wrong.  
4. _ : _ . An appellate court is obligated in workers' compensation cases to make 

its own determinations as to questions of law.  
5. Workers' Compensation: Negligence: Proof. In order to avoid liability on the basis 

that an employee was willfully negligent, an employer must prove a deliberate act 

knowingly done or at least such conduct as evidences a reckless indifference to the
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employee's own safety. Mere negligence is not sufficient. The conduct of the 
employee must manifest a reckless disregard for the consequences coupled with a con
sciousness that injury will naturally or probably result.  

6. Words and Phrases. Reckless indifference to safety means more than want of ordi
nary care. It implies a rash and a careless spirit, not necessarily amounting to wan
tonness, but approximating it in degree-a willingness to take a chance.  

7. Workers' Compensation: Negligence. Courts have generally not applied the willful 
misconduct defense in circumstances where unsafe conduct by an employee, while 
negligent or thoughtless, is not shown to be intentional or deliberate; the general rule 
can be stated with confidence that the deliberate defiance of a reasonable rule laid 
down to prevent serious bodily harm to the employee will usually be held to consti
tute willful misconduct, in the absence of specific excuses.  

8. Workers' Compensation. Factors to be considered in determining whether a viola
tion of an employer's safety rule should disqualify a worker from receiving benefits 
are (1) whether the employer has a reasonable rule designed to protect the health and 
safety of the employee, (2) whether the employee has actual notice of the rule, (3) 
whether the employee has an understanding of the danger involved in the violation of 
the rule, (4) whether the rule is kept alive by bona fide enforcement by the employer, 
and (5) whether the employee has a bona fide excuse for the rule violation.  

9. . The factors discussed in Guico v. Excel Corp., 260 Neb. 712, 619 N.W.2d 470 
(2000), apply to cases in which an employee has intentionally violated an employer's 
safety rule and consequently becomes injured.  

10. _ . An employee's deliberate or intentional defiance of a reasonable rule will dis
qualify that employee from receiving benefits if (1) the employer has a reasonable 
rule designed to protect the health and safety of the employee, (2) the employee has 
actual notice of the rule, (3) the employee has an understanding of the danger involved 
in the violation of the rule, (4) the rule is kept alive by bona fide enforcement by the 
employer, and (5) the employee does not have a bona fide excuse for the rule viola
tion. These factors need not be considered when an employee has accidentally vio
lated a safety rule.  

11. Workers' Compensation: Negligence: Words and Phrases. A "deliberate act" as 
referenced in Neb. Rev. Stat. § 48-151(7) (Cum. Supp. 2002) refers to an employee's 
deliberate injury of himself or herself; an employee's violation of an employer's 
safety rule must fall within the category of "such conduct as evidences reckless indif
ference to safety" in order to constitute willful negligence under § 48-151(7).  

12. Workers' Compensation: Negligence: Evidence: Appeal and Error. An appellate 
court gives considerable deference to a trial court's determination of whether partic
ular conduct amounted to willful negligence. If the record contains evidence to sub
stantiate the factual conclusions reached by the trial judge of the compensation court, 
an appellate court is precluded from substituting its view of the facts for that of the 
compensation court.  

13. Workers' Compensation: Penalties and Forfeitures: Attorney Fees: Time. Neb.  
Rev. Stat. § 48-125 (Cum. Supp. 2002) authorizes a 50-percent penalty payment for 
waiting time involving delinquent payment of compensation and an attorney fee, 
where there is no reasonable controversy regarding an employee's claim for workers' 
compensation. Whether a reasonable controversy exists pertinent to § 48-125 is a 
question of fact.
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14. Workers' Compensation: Penalties and Forfeitures: Attorney Fees: Words and 
Phrases: Appeal and Error. A reasonable controversy under Neb. Rev. Stat. § 48-125 
(Cum. Supp. 2002) may exist (1) if there is a question of law previously unanswered 
by the Supreme Court, which question must be answered to determine a right or lia
bility for disposition of a claim under the Nebraska Workers' Compensation Act, or (2) 
if the properly adduced evidence would support reasonable but opposite conclusions 
by the compensation court concerning an aspect of an employee's claim for workers' 
compensation, which conclusions affect allowance or rejection of an employee's 
claim, in whole or in part.  

15. Workers' Compensation: Attorney Fees: Appeal and Error. Where a three-judge 
review panel of the Nebraska Workers' Compensation Court affirms an award of the 
trial court in all respects, Neb. Rev. Stat. § 48-125 (Cum. Supp. 2002) entitles the 
employee to an award of reasonable attorney fees for the employee's appeal to the 
review panel.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed in part, and in part reversed and remanded with 
directions.  

Charles L. Kuper and Paul F. Prentiss, of Timmermier, Gross 
& Prentiss, for appellants.  

Leanne A. Gifford and Raymond R. Aranza, of Brown & 
Brown, P.C., L.L.O., for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Alliant Foodservice, Inc. (Alliant), and Sentry Insurance a 
Mutual Company (Sentry) appeal the affirmance by a three-judge 
review panel of an award of the Nebraska Workers' Compensation 
Court to Jeffery Spaulding. Alliant and Sentry argue that 
Spaulding was willfully negligent, which negligence would pro
hibit him from obtaining an award. Spaulding cross-appeals, con
testing the review panel's affirmance of the trial court's denial of 
his request for a waiting-time penalty and attorney fees as well as 
the review panel's denial of his request for attorney fees on 
appeal. We find that because the trial court found the actions of 
Spaulding that resulted in his injuries to be unintentional, 
Spaulding was not willfully negligent. We further find that 
Spaulding is not entitled to a waiting-time penalty and attorney 
fees at the trial court level, due to the uncertainty in this area of
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law that existed prior to this opinion. Spaulding is, however, enti
tled to attorney fees for his appeal to the review panel, because 
there was no reduction in the amount of his award on appeal.  

II. BACKGROUND 
Spaulding worked as an "order selector" for Alliant. This job 

entailed "[p]icking product to be shipped out to [Alliant's] cus
tomers [i]n a timely manner." To accomplish this, Spaulding uti
lized a high rise machine to access racks on which the products 
for the orders were stored. These racks were approximately 20 
feet high. Spaulding was required to wear a safety harness while 
on the high rise machine. The harness attached to the machine 
with a lanyard to prevent him from falling. When Spaulding had 
to get off of the high rise machine, he had to unhook his lanyard 
and then reattach it when getting back on the machine. This hap
pened about 30 times during each shift.  

On December 13, 2001, Spaulding was injured while "picking 
an order." Using the high rise machine, Spaulding was retrieving 
product from the top rack when "more than one case" fell against 
him and knocked him off the high rise machine. Spaulding fell 
approximately 20 feet to the ground and landed on his hands and 
knees. Having sustained multiple fractures to his left leg and a 
fracture to his right shoulder, Spaulding was taken to a hospital in 
an ambulance. Spaulding's shoulder was operated on, and he 
spent a total of approximately 4 weeks in hospitals and a care cen
ter. Spaulding subsequently received physical therapy, used 
crutches or a wheelchair for about 3 months, used crutches only 
for another 3 months, and continued to use a walking stick as of 
the date of trial.  

At the time of his fall, Spaulding's lanyard was not attached to 
the high rise machine. Alliant has a safety rule that states, "No 
Associate should be elevated above a height of 4 feet without 
being in an approved safety cage and/or wearing the proper fall 
protection equipment." At trial, Spaulding testified that at the time 
of his fall, although his lanyard was not attached to the high rise 
machine, he was under the belief that it was properly attached.  

On April 22, 2002, Spaulding filed a petition in the Nebraska 
Workers' Compensation Court, seeking medical benefits, disabil
ity benefits, vocational rehabilitation, a waiting-time penalty, and
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attorney fees. Alliant and Sentry admitted that Spaulding had been 
injured, but answered that Spaulding's injuries were a result of his 
willful negligence. A trial was held on January 27, 2003. The trial 
court found that Spaulding was not willfully negligent and that 
"[a]t most, the evidence demonstrated momentary inadvertence 
and ordinary negligence." The court then awarded Spaulding med
ical and disability benefits, but denied Spaulding's request for a 
waiting-time penalty and attorney fees.  

Alliant and Sentry appealed the trial court's award to a three
judge review panel. Spaulding cross-appealed the trial court's 
denial of his request for a waiting-time penalty and attorney fees.  
The review panel affirmed the trial court's award "in all respects." 
Specifically, the review panel found that although Spaulding 
violated a safety rule promulgated by Alliant, the review panel 
"[could not] say as a matter of law that forgetting to attach the 
lanyard to the high-rise machine is intentional willful negligence 
required by [Neb. Rev. Stat. §] 48-127 [(Reissue 1998)]." The 
review panel also stated that it "[could not] say the trial judge was 
clearly wrong in entering an award under the facts of [the] case." 
With regard to the cross-appeal, the review panel denied 
Spaulding's request for a waiting-time penalty and attorney fees, 
stating that the case "present[ed] questions of law, which have not 
been decided by the Nebraska Court of Appeals or the Nebraska 
Supreme Court." 

This appeal now follows.  

III. ASSIGNMENTS OF ERROR 
Alliant and Sentry assign, restated, that the review panel's 

affirmance was error because the trial court erred in (1) failing to 
find that Spaulding's conduct constituted a reckless indifference 
to his own safety, (2) failing to determine whether Spaulding had 
a bona fide excuse for violating a known safety rule, and (3) fail
ing to find that Spaulding was willfully negligent, pursuant to 
Neb. Rev. Stat. § 48-102 (Reissue 1998) and Neb. Rev. Stat.  
§ 48-151(7) (Cum. Supp. 2002). On cross-appeal, Spaulding 
argues that the review panel erred in affirming the trial court's 
denial of his request for a waiting-time penalty and attorney fees 
and in failing to award him attorney fees for the appeal to the 
review panel.
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IV. ANALYSIS 

1. STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court did not support the order or award.  
Ludwick v. TriWest Healthcare Alliance, 267 Neb. 887, 678 
N.W.2d 517 (2004); Morris v. Nebraska Health System, 266 Neb.  
285, 664 N.W.2d 436 (2003); Zavala v. ConAgra Beef Co., 265 
Neb. 188, 655 N.W.2d 692 (2003); Vega v. Iowa Beef Processors, 
264 Neb. 282, 646 N.W.2d 643 (2002).  

[2] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of the trial 
judge who conducted the original hearing. Ludwick, supra; 
Morris, supra; Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 
639 N.W.2d 125 (2002).  

[3,4] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Ludwick, 
supra; Morris, supra; Zavala, supra; Frauendorfer, supra. An 
appellate court is obligated in workers' compensation cases to 
make its own determinations as to questions of law. Ludwick, 
supra; Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 
667 N.W.2d 167 (2003); Morris, supra; Larsen v. DB Feedyards, 
264 Neb. 483, 648 N.W.2d 306 (2002); Vega, supra.  

2. WILLFUL NEGLIGENCE 

Alliant and Sentry's three assignments of error all relate to the 
trial court's determination that Spaulding was not willfully neg
ligent. Neb. Rev. Stat. § 48-101 (Reissue 1998) provides: 

When personal injury is caused to an employee by acci
dent or occupational disease, arising out of and in the course 
of his or her employment, such employee shall receive com
pensation therefor from his or her employer if the employee
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was not willfully negligent at the time of receiving such 
injury.  

Section 48-151(7) defines "willfully negligent" as "(a) a deliber
ate act, (b) such conduct as evidences reckless indifference to 
safety, or (c) intoxication at the time of the injury, such intoxica
tion being without the consent, knowledge, or acquiescence of the 
employer or the employer's agent." 

[5,6] In Guico v. Excel Corp., 260 Neb. 712, 619 N.W.2d 470 
(2000), the Nebraska Supreme Court reviewed the concept of the 
term "willfully negligent" as used in § 48-101 in the context of an 
employee's violation of a specific safety rule promulgated by an 
employer. After quoting the above-quoted statutes, the Supreme 
Court stated: 

In order to avoid liability on the basis that the employee was 
willfully negligent, an employer must prove a deliberate act 
knowingly done or at least such conduct as evidences a reck
less indifference to the employee's own safety. . . . Mere 
negligence is not sufficient. The conduct of the employee 
must manifest a reckless disregard for the consequences 
coupled with a consciousness that injury will naturally or 
probably result. . . . Reckless indifference to safety means 
more than want of ordinary care. It implies a rash and a care
less spirit, not necessarily amounting to wantonness, but 
approximating it in degree-a willingness to take a chance.  

Guico, 260 Neb. at 718, 619 N.W.2d at 476 (citing Collins v.  
General Casualty, 258 Neb. 852, 606 N.W.2d 93 (2000), and 
Krajeski v. Beem, 157 Neb. 586, 60 N.W.2d 651 (1953)).  

Particularly in regard to an employee's violation of a specific 
safety rule promulgated by an employer, the Supreme Court first 
referenced two cases in which it had determined whether an 
employee's conduct that was contrary to general principles of 
industrial safety constituted willful negligence. The Supreme 
Court quoted Richards v. Abts, 136 Neb. 741, 287 N.W. 199 
(1939), in which it had found that willful negligence was not 
established because "'[t]he proof [was] lacking that the deceased 
deliberately, and of his own wilful negligence, failed to take any 
precaution which he had been taught . . . by his employer, or 
learned from his own experience."' Guico, 260 Neb. at 719, 619 
N.W.2d at 476. The Supreme Court then quoted Moise v. Fruit
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Dispatch Co., 135 Neb. 684, 283 N.W. 495 (1939), in which it had 
found that an employee's conduct did not constitute willful negli
gence because the employee "responded automatically to the 
desire to smoke and ignited the match 'without the volition or 
mental effort essential to the intentional wilful act of negligence 
contemplated by the language of the statute.'" Guico, 260 Neb. at 
719-20, 619 N.W.2d at 477.  

[7] The Supreme Court next cited 2 Arthur Larson & Lex K.  
Larson, Larson's Workers' Compensation Law § 34.02 (2000), 
stating that "courts have generally not applied what [Professor 
Larson] characterizes as the 'wilful misconduct' defense in cir
cumstances where unsafe conduct by an employee, while negli
gent or thoughtless, is not shown to be intentional or deliberate." 
Guico, 260 Neb. at 720, 619 N.W.2d at 477. The Supreme Court 
went on to state, "'[T]he general rule can be stated with confi
dence that the deliberate defiance of a reasonable rule laid down 
to prevent serious bodily harm to the employee will usually be 
held to constitute wilful misconduct, in the absence of ... specific 
excuses."' Guico v. Excel Corp., 260 Neb. 712, 720, 619 N.W.2d 
470, 477 (2000) (quoting 2 Larson & Larson, supra, § 34.03).  

[8] The Supreme Court next addressed several factors dis
cussed by Professor Larson as having been "considered in deter
mining whether the violation of an employer's safety rule should 
disqualify a worker from [receiving] benefits, both under statutes 
which afford a general 'willful misconduct' defense and those 
which specifically provide a defense for safety rule violations." 
Id. The court summarized and restated the factors as follows: 

(1) whether an employer has a reasonable rule designed to 
protect the health and safety of the employee, (2) whether 
the employee has actual notice of the rule, (3) whether the 
employee has an understanding of the danger involved in 
the violation of the rule, (4) whether the rule is kept alive 
by bona fide enforcement by the employer, and (5) whether 
the employee has a bona fide excuse for the rule violation.  

Id. at 720-21, 619 N.W.2d at 477 (citing 2 Larson & Larson, 
supra, §§ 34 and 35).  

[9] Alliant and Sentry argue that an analysis of these factors is 
determinative in all workers' compensation cases involving an 
employee who is injured as a result of violating an employer's
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safety rule, regardless of whether the violation is intentional.  
Spaulding responds that the five factors need be applied only if the 
employee is first found not to have been merely negligent or 
thoughtless in violating the safety rule. We agree with Spaulding
the factors discussed in Guico apply to cases in which an employee 
has intentionally violated an employer's safety rule and conse
quently becomes injured. We find support for this conclusion both 
in Guico and in Larson's Workers' Compensation Law, upon 
which the Supreme Court relied in deciding Guico.  

In Guico, the Supreme Court specifically stated that "courts 
have generally not applied . .. the 'wilful misconduct' defense in 
circumstances where unsafe conduct by an employee, while neg
ligent or thoughtless, is not shown to be intentional or deliberate." 
260 Neb. at 720, 619 N.W.2d at 477 (citing 2 Larson & Larson, 
supra, § 34.02). The Supreme Court also stated that for the will
ful misconduct defense to apply, an employee's conduct "must 
manifest a reckless disregard for the consequences coupled with a 
consciousness that injury will naturally or probably result." Id. at 
718, 619 N.W.2d at 476. Accord Collins v. General Casualty, 258 
Neb. 852, 606 N.W.2d 93 (2000). The Supreme Court defined a 
reckless indifference to safety as "more than want of ordinary 
care. It implies a rash and a careless spirit, not necessarily 
amounting to wantonness, but approximating it in degree-a will
ingness to take a chance." Guico, supra.  

In 2 Arthur Larson & Lex K. Larson, Larson's Workers' 
Compensation Law § 34.01 at 34-2 (2004), Professor Larson 
states that the application of the willful misconduct defense "has 
been nothing like as broad as the term itself might lead one to 
expect. . . . [A]n analysis of the cases shows that the defense has 
been generally successful in only one narrow field, that of inten
tional violation of safety regulations." Professor Larson also 
states, "In most instances, the ground of rejection of the defense 
was the absence of 'wilfulness.' Usually the injured employee's 
action, although prohibited, was instinctive or thoughtless, rather 
than intentional and deliberate." Id., § 34.02 at 34-5. Professor 
Larson adds, "A condition which has been repeatedly stressed is 
that the employee must understand the seriousness of the conse
quences attending violation of the safety rule, since otherwise the 
conduct can only be described as heedless rather than deliberate."
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Id. at 34-8. Professor Larson further states, "[T]he defense has in 
practice been largely confined to the intentional violation of 
safety rules, including rules requiring use of safety devices." Id., 
§ 34.03 at 34-9.  

In his discussion regarding what the Nebraska Supreme Court 
summarized into the five factors in Guico v. Excel Corp., 260 
Neb. 712, 619 N.W.2d 470 (2000), Professor Larson states, "The 
idea that the employee's knowledge of the rule must be actual 
instead of constructive is a direct corollary of the requirement of 
'wilfulness.' One cannot deliberately break a rule unless one in 
fact knows the rule exists." (Emphasis supplied.) Id., § 35.02 at 
35-5. Professor Larson also states, "[A] violation of an order, 
whether for purposes of the safety rule defense or the wilful mis
conduct defense, is not intentional unless the order itself is clear, 
and unless the order is plainly an order as distinguished from 
advice or caution." (Emphasis supplied.) Id. at 35-7.  

[10] All of these statements indicate that an employee's viola
tion of an employer's safety rule must be intentional in order to be 
willfully negligent. We read Guico and Larson's Workers' 
Compensation Law to state that an employee's deliberate or inten
tional defiance of a reasonable rule will disqualify that employee 
from receiving benefits if (1) the employer has a reasonable rule 
designed to protect the health and safety of the employee, (2) the 
employee has actual notice of the rule, (3) the employee has an 
understanding of the danger involved in the violation of the rule, 
(4) the rule is kept alive by bona fide enforcement by the 
employer, and (5) the employee does not have a bona fide excuse 
for the rule violation. We do not read Guico to require that these 
factors be considered when an employee has accidentally violated 
a safety rule.  

Alliant and Sentry assert that applying the five factors only if 
an employee intentionally violates a safety rule "turns the defi
nition of 'willful negligence' on its head." (Emphasis omitted.) 
Reply brief for appellant at 8. They claim that such an approach 
causes "the definition of 'willful negligence' [to be] whittled 
down to two options, '(a) a deliberate act' and '(b) intoxication 
at the time of injury.'" Id. (citing § 48-151(7)). They then argue 
that an employer would need to prove only that an employee's
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act was deliberate to prove willful negligence and that the five 
factors would never come into play. We find this unconvincing.  

[11] After quoting § 48-151(7), the Supreme Court in Guico v.  
Excel Corp., 260 Neb. 712, 718, 619 N.W.2d 470, 476 (2000), 
stated, "As there is no contention that [the worker] injured himself 
deliberately or as a consequence of intoxication, the Workers' 
Compensation Court correctly focused upon whether [his] con
duct at the time of his injury evidenced a reckless indifference to 
safety." We find that this statement indicates that "a deliberate 
act" as referenced in § 48-151(7) refers to an employee's deliber
ate injury of himself or herself. As such, an employee's violation 
of an employer's safety rule must fall within the category of "such 
conduct as evidences reckless indifference to safety," id., in order 
to constitute willful negligence under § 48-151(7). If an em
ployee's violation of a safety rule is intentional, the five factors 
discussed in Guico must be analyzed to determine whether the 
employee is disqualified from receiving benefits.  

In the case at bar, Spaulding testified that at the time of his 
fall, he believed that his harness was correctly hooked up. Alliant 
and Sentry failed to put on any evidence to the contrary of 
Spaulding's testimony. In fact, they do not argue to this court that 
Spaulding intentionally violated Alliant's safety rule. Rather, 
they argue that Spaulding is not entitled to benefits because he 
did not have a bona fide excuse for violating the safety rule and 
that thus, his conduct was willfully negligent. This argument can
not be successful because Spaulding's rule violation was found 
by the trial court to be unintentional and the five factors in Guico 
are inapplicable.  

[12] Furthermore, the standard of review requires this court to 
give considerable deference to a trial court's determination of 
whether particular conduct amounted to willful negligence. Guico, 
supra. If the record contains evidence to substantiate the factual 
conclusions reached by the trial judge of the compensation court, 
an appellate court is precluded from substituting its view of the 
facts for that of the compensation court. Id.; Frank v. A & L 
Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999). In the case at 
bar, the trial court determined that Spaulding's rule violation and 
subsequent accident were, at most, results of "momentary inad
vertence and ordinary negligence." Spaulding testified that at the
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time of his fall, he thought that his harness was correctly hooked 
up. This supports the trial court's determination that Spaulding's 
actions were not willfully negligent, and we cannot find that this 
determination was clearly wrong. Hence, we uphold the review 
panel's affirmance of the trial court's award.  

3. WAITING-TIME PENALTY AND ATTORNEY FEES 

[13,14] On cross-appeal, Spaulding argues that the trial court 
erred in denying his request for a waiting-time penalty and attor
ney fees and that the review panel erred both in affirming the trial 
court's denial of a waiting-time penalty and attorney fees and in 
failing to award Spaulding attorney fees on appeal to the review 
panel. According to the Nebraska Supreme Court, Neb. Rev. Stat.  
§ 48-125 (Cum. Supp. 2002) authorizes a 50-percent penalty 
payment for waiting time involving delinquent payment of com
pensation and an attorney fee, where there is no reasonable con
troversy regarding an employee's claim for workers' compensa
tion. McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 587 
N.W.2d 687 (1999); Musil v. J.A. Baldwin Manuf Co., 233 Neb.  
901, 448 N.W.2d 591 (1989); Mendoza v. Omaha Meat 
Processors, 225 Neb. 771, 408 N.W.2d 280 (1987). Whether a 
reasonable controversy exists pertinent to § 48-125 is a question 
of fact. McBee, supra; Starks v. Cornhusker Packing Co., 254 
Neb. 30, 573 N.W.2d 757 (1998); U S West Communications v.  
Taborski, 253 Neb. 770, 572 N.W.2d 81 (1998). A reasonable 
controversy under § 48-125 may exist (1) if there is a question of 
law previously unanswered by the Supreme Court, which ques
tion must be answered to determine a right or liability for dispo
sition of a claim under the Nebraska Workers' Compensation 
Act, or (2) if the properly adduced evidence would support rea
sonable but opposite conclusions by the compensation court con
cerning an aspect of an employee's claim for workers' compen
sation, which conclusions affect allowance or rejection of an 
employee's claim, in whole or in part. McBee, supra; U S West 
Communications, supra; Kerkman v. Weidner Williams Roofing 
Co., 250 Neb. 70, 547 N.W.2d 152 (1996); Mendoza, supra.  

In the case at bar, the trial court denied Spaulding's request for 
a waiting-time penalty and attorney fees, stating, "Several factors 
contribute to the existence of a reasonable controversy, including
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but not limited to [Spaulding's] prior safety warning, his 
acknowledgment of the safety rules, his knowledge of a 
coworker's fall and injury and the simple fact that his lanyard 
was not hooked at the time of his fall." The review panel stated 
that Spaulding was not entitled to a reasonable attorney fee (and 
presumably a waiting-time penalty) because the "case [pre
sented] questions of law, which have not been decided by the 
Nebraska Court of Appeals or the Nebraska Supreme Court." 
Both the trial court's and the review panel's orders reflect an 
analysis of the five factors as set forth in Guico v. Excel Corp., 
260 Neb. 712, 619 N.W.2d 470 (2000).  

We find that although no evidence exists on the record to sup
port an opposite finding that Spaulding was willfully negligent, 
it appears as though there is confusion as to the law regarding 
willful negligence. Both the trial court and the review panel 
applied the factors set forth in Guico to determine whether 
Spaulding's violation of Alliant's safety rule constituted willful 
negligence, despite the fact that neither side argued that Spaulding 
intentionally violated the rule. Accordingly, we cannot find that 
it was error for the trial court to have denied Spaulding's request 
for a waiting-time penalty and attorney fees, and we uphold the 
review panel's affirmance of the trial court's decision.  

[15] However, Spaulding is entitled to attorney fees for the 
appeal to the review panel. Section 48-125(1) provides, in perti
nent part: 

If the employer files an application for review before the 
compensation court from an award of a judge of the com
pensation court and fails to obtain any reduction in the 
amount of such award, the compensation court shall allow 
the employee a reasonable attorney's fee to be taxed as costs 
against the employer for such review, and the Court of 
Appeals or Supreme Court shall in like manner allow the 
employee a reasonable sum as attorney's fees for the pro
ceedings in the Court of Appeals or Supreme Court.  

In the case at bar, the review panel affirmed the award of the trial 
court "in all respects." Pursuant to § 48-125, Spaulding is thus 
entitled to an award of reasonable attorney fees for the appeal to 
the review panel, and the review panel erred in failing to award 
such fees.
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V. CONCLUSION 
For the reasons stated above, we find that the trial court did not 

err in finding that Spaulding was not willfully negligent. We fur
ther find that the trial court did not err in denying Spaulding's 
request for a waiting-time penalty and attorney fees. However, the 
review panel did err in failing to award Spaulding attorney fees 
for his appeal to the review panel, because there was no reduction 
in Spaulding's award. Accordingly, we uphold the review panel's 
decision affirming the ruling of the trial court, but remand the case 
to the review panel with instructions to award attorney fees to 
Spaulding for his appeal to the review panel.  

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

RICKEY L. JIM, APPELLANT.  

688 N.W.2d 895 

Filed November 23, 2004. No. A-03-033.  

This opinion has been ordered permanently published by order 
of the Court of Appeals dated November 4, 2004.  

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court's ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, will be upheld unless its findings of fact are 
clearly erroneous. In making this determination, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses.  

2. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, and regardless of whether the issue is 
labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to prove 
a prima facie case, the standard is the same: In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the finder of fact, and a con
viction will be affirmed, in the absence of prejudicial error, if the evidence admitted 
at trial, viewed and construed most favorably to the State, is sufficient to support the 
conviction.  

3. Miranda Rights. Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 
(1966), prohibits the use of statements stemming from the custodial interrogation of 
a defendant unless the prosecution demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination. Miranda safeguards come
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into play whenever a person in custody is subjected to either express questioning or 
its functional equivalent.  

4. . Miranda warnings are required only where there has been such a restriction on 
one's freedom as to render one "in custody." 

5. Miranda Rights: Arrests. One is in custody for purposes of Miranda when there is 
a formal arrest or a restraint on one's freedom of movement to the degree associated 
with such an arrest.  

6. Miranda Rights. Two inquiries are essential to the determination whether an indi
vidual is in custody for Miranda purposes: (1) an assessment of the circumstances sur
rounding the interrogation and (2) whether a reasonable person would have felt that 
he or she was not at liberty to terminate the interrogation and leave.  

7. Records: Appeal and Error. It is incumbent upon the appellant to present a record 
to support the errors assigned.  

8. Directed Verdict: Motions to Dismiss: Evidence. Whether a trial court should have 
granted a motion for directed verdict and a motion to dismiss at the close of the State's 
case in chief and at the close of all the evidence is a question of law.  

9. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
is obligated to reach a conclusion independent of the determination reached by the 
court below.  

10. Trial: Evidence: Appeal and Error. It is within the trial court's discretion to admit 
or exclude evidence, and such rulings will be upheld on appeal absent an abuse of 
discretion.  

11. Trial: Photographs. The admission of photographs of a gruesome nature rests largely 
in the discretion of the trial court, which must determine their relevancy and weigh 
their probative value against their prejudicial effect.  

12. Homicide: Photographs. If a photograph illustrates or makes clear some controverted 
issue in a homicide case, a proper foundation having been laid, it may be received, even 
if gruesome.  

13. : _ . In a homicide prosecution, photographs of a victim may be received into 
evidence for purposes of identification, to show the condition of the body or the nature 
and extent of wounds and injuries to it, and to establish malice or intent.  

14. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for 
an abuse of discretion, where the Nebraska rules of evidence commit the evidentiary 
question at issue to the discretion of the trial court.  

15. : _ . When judicial discretion is not a factor involved in assessing admissibil
ity, the court's application of the Nebraska rules of evidence will be upheld unless 
clearly erroneous.  

16. Expert Witnesses: Appeal and Error. The decision whether to exclude expert wit
ness testimony in a criminal case is within the discretion of the trial court and will not 
be disturbed on appeal absent an abuse of discretion.  

17. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion for 
mistrial is within the discretion of the trial court and will not be disturbed on appeal in 
the absence of an abuse of discretion.  

18. Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly 
granted in a criminal case where an event occurs during the course of a trial which is 
of such a nature that its damaging effect cannot be removed by proper admonition or 
instruction to the jury and thus prevents a fair trial.
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19. Sentences. In imposing a sentence, a sentencing judge should consider the defend

ant's age, mentality, education, experience, and social and cultural background, as 

well as his or her past criminal record or law-abiding conduct, motivation for the 

offense, nature of the offense, and the amount of violence involved in the commission 
of the crime.  

20. Sentences: Appeal and Error. Where a sentence imposed within statutory limits is 

alleged on appeal to be excessive, the appellate court must determine whether the sen

tencing court abused its discretion in considering and applying these factors as well 

as any applicable legal principles in determining the sentence to be imposed.  

21. _ : . An abuse of discretion takes place when the sentencing court's reasons 

or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 

a just result.  

Appeal from the District Court for Douglas County: PATRICIA A.  
LAMBERTY, Judge. Affirmed.  

Jeff T. Courtney and William J. Pfeffer, of Pfeffer & Courtney, 
for appellant.  

Jon Bruning, Attorney General, and James H. Spears for 
appellee.  

IRWIN, Chief Judge, and SIEVERS and INBODY, Judges.  

INBODY, Judge.  
I. INTRODUCTION 

Rickey L. Jim appeals his conviction of child abuse resulting in 
death, in violation of Neb. Rev. Stat. § 28-707(1)(a) and (b) (Cum.  
Supp. 2002), and the sentence of 40 to 50 years' imprisonment 
imposed thereon. For the reasons set forth herein, we affirm his 
conviction and sentence.  

II. STATEMENT OF FACTS 
On September 21, 2001, Jim was charged by amended infor

mation with child abuse resulting in death. The amended infor
mation alleged that Jim knowingly or intentionally caused or 
permitted a minor child, Layne Bryan Banik, to be placed in a 
situation that endangered his life or health or to be cruelly con
fined or punished resulting in the death of said child. Jim was 
also charged with second degree murder, but this charge was 
later dismissed on the State's motion.  

On March 15, 2002, Jim filed a motion to suppress statements 
he made to police. Following a hearing, this motion was denied by 
the district court.

114



STATE v. JIM 115 

Cite as 13 Neb. App. 112 

A jury trial was held on October 21 through 25, 2002. Candice 
Bryan testified that she is a 23-year-old mother of two children: 
a daughter, Sara Bryan Banik, who was born on June 28, 1996, 
and the victim, Layne, who was born on June 29, 1998. In June 
2000, Bryan met Jim through Jim's sister, and Bryan and Jim 
immediately began dating. On November 3, Bryan, her two chil
dren, and Jim moved into an apartment together.  

Bryan was employed full time at West Hills Service as a support 
specialist since August 1997. In early 2001, Bryan's work hours at 
West Hills Service were changed, requiring her to work from 4 or 
5 p.m. until approximately 11 p.m. or 1 a.m. Bryan asked Jim to 
watch 4Y2-year-old Sara and 2Y2-year-old Layne, since Jim was 
unemployed at that time, and Jim agreed. According to Bryan, 
although Jim watched the children the majority of the time, if he 
and Bryan had an argument, Jim would tell her, "'Find your own 
babysitter or find somebody else to watch the kids.'" At those 
times, either Bryan would have her parents watch the children or 
she would stay home from work.  

On May 7, 2001, in the late afternoon, Bryan and Layne were 
lying on the bed in Bryan and Jim's bedroom, watching cartoons, 
and Layne had fallen asleep in her arms. Bryan had to get up to 
get ready for work, which started at 5 or 6 p.m., so she let Layne 
sleep on her bed while she was getting ready. At that time, Layne 
did not exhibit any signs of illness and he did not have any 
injuries except for a small scratch underneath his nose.  

Bryan intended to let Layne sleep, but as she was leaving for 
work, Jim became angry when he found out that Layne was 
sleeping in his and Bryan's bed. According to Bryan, Jim told 
her, "'Put [Layne] in his own bed, he doesn't need to be sleep
ing in my bed."' Bryan went to wake Layne up and found him 
awake, watching cartoons. When she told him that he had to 
sleep in his own bed, Layne started to cry. Bryan picked Layne 
up, carried him to his room, put him in his bed, and gave him a 
kiss goodbye. Bryan then left for work, but had to return 10 to 15 
minutes later because she had forgotten a birthday present for a 
coworker. When she returned to the apartment, Layne and Sara 
were in their respective bedrooms, playing. When Bryan left the 
apartment the second time, Jim was sitting on the living room 
couch and watching television.
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Later that evening, between 8 and 10 o'clock, Bryan called the 
apartment and talked to Jim. She did not talk to either Sara or 
Layne, because Jim told her that the children were eating. When 
Bryan arrived home from work at approximately 11 p.m., Jim was 
in the living room playing a video game. Bryan did not check on 
Sara and Layne, because the door to each of their bedrooms was 
closed and because sometimes the bedroom doors would creak, 
causing the children to wake up, which made Jim angry. Bryan 
did laundry for approximately I hour, folding laundry on the floor 
in the living room while Jim continued playing a video game.  
Bryan did not notice anything unusual about Jim's behavior, and 
she went to bed at approximately 1 a.m.  

The following morning when Bryan woke up, Jim told her that 
Sara was awake and eating breakfast and that Layne was still 
asleep. Jim then left the apartment to apply for a job. At some 
point after Jim left, Sara asked Bryan if Sara could play with 
Layne, so Bryan went into Layne's bedroom to wake him up. As 
Bryan opened Layne's bedroom door, she saw that he was lying 
face down on his bed, with his face completely in his pillow. At 
that point, Bryan knew that something was wrong. She called 
Layne's name and rolled him over. Layne's face was blue, and he 
was stiff. After attempting to perform mouth-to-mouth resuscita
tion on Layne, Bryan called the 911 emergency dispatch service.  
After being told by the 911 operator to place Layne on a flat sur
face, Bryan moved him to the floor, placing him on his back, and 
she again attempted to resuscitate Layne.  

Bryan testified that she was interviewed by police on both 
May 8 and 9, 2001. During cross-examination, defense counsel 
questioned Bryan regarding the interviews. Defense counsel 
asked Bryan, "Did [the police] tell you that it was an accident, 
they thought it was an accident?" The State objected on hearsay 
grounds. Although defense counsel argued that the testimony 
was offered to establish the interrogation process and was not 
offered for the truth of the matter asserted, the district court sus
tained the State's objection. Defense counsel then also made the 
following argument to the court that the court's ruling violated 
Jim's constitutional right to confront his accuser, pursuant to the 
Confrontation Clause:
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I just want to make clear on the record that if I were allowed 
to continue I would ask specifics about that which the police 
inquired of this witness [Bryan] concerning what they told 
her about the death, what they told her, whether true or not, 
because it's not offered for the truth of the matter. It's to 
demonstrate the approach taken and what responses she 
gave and why she gave the responses and to demonstrate 
through the pressure that was placed upon her the credibil
ity of the answers she gave at that time....  

[I]f [the police] said, "We know you killed your son," I'm 
not offering it to prove that [Bryan] killed her son. I'm offer
ing it to prove that the police said it. That doesn't make it 
true. Hearsay is an out-of-court statement offered to prove 
the assertion therein, the truth of the matter asserted. . . . [I]f 
[the police] say, "We know you killed your kid," I'm not try
ing to prove that she killed her kid by that statement; I'm 
trying to prove what the interrogation process was. And 
that's why it's not hearsay.  

On cross-examination, Bryan did testify that during the inter
view at the police station, the police used "different approaches 
to try to get [her] to say what they wanted [her] to say," includ
ing treating her as if she murdered Layne, then being nice to her.  
She also testified the officers pressured her to admit that she had 
harmed Layne or that Jim had harmed Layne. Bryan testified 
that she responded to the pressure by becoming "hysterical." 

Bryan testified that Layne was not potty-trained and that Jim 
would get very angry with Layne if he wet his diaper. Bryan tes
tified that she had concerns about Jim's potty-training Layne, 
because Jim would yell at Layne, pull Layne down the hallway, 
and set Layne down hard on the toilet. Bryan further testified that 
one time, she observed that Layne had fallen asleep sitting on the 
toilet and that she did not know how long he had been sitting there.  

With regard to the children's bedtime, Bryan testified that Jim 
would walk the children to their rooms and that if Layne was not 
walking fast enough, Jim would push Layne on his back or the 
back of the head to make him go faster. At bedtime, if the children 
started to cry, wanted a drink, or had to go to the bathroom, Jim 
would get angry with them and tell them to go to bed. Jim would
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not allow the children to get out of their beds after they went to 
bed. According to Bryan, the children initially liked Jim, but they 
began showing signs of being afraid of Jim when she and Jim 
began living together and Jim began watching the children.  

Omaha Police Det. Mark Griffey testified that on May 8, 2001, 
at approximately 11:55 a.m., he arrived at Bryan and Jim's resi
dence. Present at the residence were Bryan, Jim, and other ex
tended family members. Bryan and Jim were asked to submit to 
police interviews, and both agreed. Griffey transported Bryan in 
his vehicle to Project Harmony, where victim and witness inter
views are conducted. Griffey testified that Jim also needed to be 
interviewed; Jim was given an option of either transporting him
self to Project Harmony or riding with Griffey and Bryan, and Jim 
opted to ride with Griffey and Bryan.  

Upon arriving at Project Harmony, Bryan and Jim were sepa
rated. Griffey interviewed Bryan first, which interview lasted 
from 12:51 to 1:35 p.m. Griffey then interviewed Jim in a con
ference room from 1:41 to 2:30 p.m. This interview was audio
taped and was admitted into evidence as exhibit 1. During these 
interviews, Bryan and Jim were not advised of their Miranda 
rights, and after the interviews, both were allowed to leave.  

On the following morning, May 9, 2001, an autopsy was per
formed on Layne. After learning of the autopsy results, Griffey 
and a Detective Bang contacted Bryan at her parents' home at 
approximately 1 p.m. because the detectives wanted to discuss 
the autopsy results with Bryan and interview her again. Because 
Bryan was waiting for her pastor to discuss funeral arrange
ments, it was agreed that Bryan would meet the detectives at the 
police station later that day. Although a reinterview with only 
Bryan had been requested, Bryan's parents and Jim accompanied 
her to the police station, arriving at 3:45 p.m. The detectives 
interviewed Bryan from 4:05 until 6:30 p.m. During the detec
tives' interview of Bryan, Bryan's parents and Jim waited in a 
waiting room.  

After interviewing Bryan, Griffey asked Jim whether he would 
be willing to be interviewed again, and Jim agreed. Griffey es
corted Jim to an interview room and advised Jim of his Miranda 
rights, which Jim waived. Griffey and Bang then interviewed Jim 
for approximately 3h hours, concluding at approximately 10 p.m.
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During this interview, Jim admitted taking methamphetamines 
on May 7, 2001, at approximately 4:30 p.m. Further, he admitted 
that from the time that Bryan left for work at 4:35 p.m. until she 
got home from work at 11:30 p.m., he was the only person with 
access to Layne and Sara. Following this interview, Jim was 
allowed to leave.  

The May 9, 2001, interview of Jim was both audiotaped and 
videotaped. The videotapes were redacted by agreement of the 
parties, and the redacted videotapes were admitted into evidence 
as exhibits 19 and 20. Additionally, a portion of exhibit 21, an 
audiotape of the May 9 interview, was played, which audiotape 
contains the portion of the interview that occurred when the 
videotapes had to be changed and that thus was not captured on 
videotape.  

Following the publishing of the tapes to the jury, defense 
counsel moved for a mistrial due to the following statement by 
Jim during the interview: "Well now that you guys tell me his 
arm is broke, it's something you know, maybe I did pull his arm 
too hard or you know, I've, if, if something like that happened, I 
didn't mean for it to happen you know." The court stated, "I am 
not inclined to grant the mistrial but I would really be receptive 
to some sort of instruction if you could do it without calling 
attention to what you don't want to call attention to." 

At defense counsel's request, the court read the following 
admonition to the jury: 

Ladies and gentlemen of the jury, the Court gives the fol
lowing admonition concerning audio- and videotaped state
ments made by [Jim] to police officers.  

During the course of the interrogation you heard state
ments made by the police officers to [Jim], including state
ments attributed to third parties. These statements are not 
offered for the truth of the matter contained in those state
ments and shall not be considered by you for that purpose.  
They're admitted solely to demonstrate the method of inter
rogation of [Jim] and to put his statements in context.  

Defense counsel did not request that any additional admonitions 
be given to the jury.  

The State's expert witness was Dr. Jerry Wilson Jones, a foren
sic pathologist who performs autopsies for Douglas County,
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Nebraska, as well as approximately 40 to 45 other counties in 
Nebraska and several counties in western Iowa. Dr. Jones testified 
that he performed Layne's autopsy on May 9, 2001, at 10 a.m.  

During the first part of the autopsy, which is the external 
examination of the body, Dr. Jones observed blunt force injuries 
in the form of abrasions and contusions (bruises) that involved 
the lower part of Layne's nose, the upper and lower lips, the 
gums, both sides of the neck, the back of the scalp, and the back 
of the left shoulder. During the internal examination of Layne's 
body, Dr. Jones found that (1) on examination of Layne's inter
nal scalp tissue, there were two separate areas of hemorrhage in 
the back of the scalp, indicative of blunt force trauma, and (2) 
there was a hemorrhage present in the soft tissue of the left side 
of the neck alongside the larynx, trachea, and the thyroid gland, 
also indicating a fresh area of injury from blunt force trauma to 
the left side of Layne's neck. Dr. Jones testified that blunt force 
trauma could be caused by pressure applied to that area.  

Further, Dr. Jones testified that in the examination of Layne's 
body cavity organs, there were focal areas of small pinpoint hem
orrhages present on the lining of Layne's heart and the lining of 
both lungs, which hemorrhages are often seen in deaths caused 
by asphyxiation. During Dr. Jones' testimony, he explained that 
exhibit 14 was a photograph of one of Layne's hemorrhaged 
lungs. According to Dr. Jones, hemorrhages were present in both 
of Layne's lungs and the injuries were fresh.  

Dr. Jones testified that based upon his experience and train
ing and his post mortem examination of Layne's body, his opin
ion to a reasonable degree of medical certainty regarding the 
cause of death was "asphyxiation secondary to smothering." Dr.  
Jones defined smothering as "meaning specifically to cover the 
nose and mouth in some fashion such that no oxygen gets into 
the lungs by way of the nose or mouth." He further explained 
that suffocation is a broad term for asphyxiation and that there 
are different forms of suffocation, one of which is smothering.  

Additionally, over defense objection, Dr. Jones testified that 
based upon his experience, education, and observations during 
Layne's autopsy, and based upon a reasonable degree of medical 
certainty, the smothering of Layne was an intentional act and was 
not accidental. He further stated, "There is no way that [Layne]
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could have smothered himself, so that the smothering has to be 
an intentional act." 

Dr. Jones further testified that in his opinion based on a rea
sonable degree of medical certainty, the abrasions to Layne's 
nose, lips, and gums were caused by Layne's face and neck being 
forced into a pillow or bedding until he died and that the injuries 
were consistent with those produced by a struggling child who is 
having his face and mouth covered by being pushed into a pillow 
or bedding. With regard to the two contusions in the back of 
Layne's head, Dr. Jones testified that his opinion to a reasonable 
degree of medical certainty was that those injuries were consist
ent with pressure applied to the back of Layne's head in order to 
push his face into the pillow or bedding. Further, he opined that 
based upon a reasonable degree of medical certainty, the hemor
rhaging to Layne's neck in the area of the larynx, trachea, thyroid 
gland, and thymus was consistent with control of the head and 
neck from the back and with pressure applied both to the right 
side of the neck, producing the abrasion, and to the left side of 
the neck, producing the hemorrhage.  

Dr. Jones further testified to a reasonable degree of medical cer
tainty that there is a correlation between the appearance of livor 
mortis and the time of death. Dr. Jones testified that livor mortis 

is a change that occurs after death. When a person dies the 
blood is still fluid, and it will drain by gravity to whatever 
part of the body is, dependent, and there it will clot and im
part a purplish appearance to the skin in that area....  

[So] if the person dies face down, then the blood will 
drain from the back to the front of the body and clot in the 
blood vessels of the front of the body and imparting a pur
plish appearance to the skin of the front of the body.  

... [A]fter a period of time the blood is no longer fluid 
and it will clot so that the livor mortis will not shift. So the 
person who dies on [his or her] back will have livor mortis 
on the back but not on the front; a person who dies ... face 
down on the front of the body will have livor mortis on the 
front of the body and not on the back of the body.  

According to Dr. Jones, in general terms, it takes approximately 
4 to 8 hours for livor mortis to become fixed such that it would 
not shift if the body is turned in the opposite position. Dr. Jones
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observed that livor mortis was present on the front of Layne's 
body, indicating that Layne died face down and was dead in the 
face-down position for a period of many hours.  

At the close of the State's case, the defense moved for a 
directed verdict, which was denied. The defense presented testi
mony from one witness, Dr. Carlos Prendes, who testified that 
there is a phenomenon called sudden unexplained death in chil
dren, which phenomenon is similar to sudden infant death syn
drome, except that it is an unexplained death occurring in children 
from 1 to 11 years old. However, Dr. Prendes was not asked to 
examine the autopsy in the instant case or to examine the facts 
surrounding Layne's death. Dr. Prendes further admitted that a 
diagnosis of unexplained death in children is a diagnosis of exclu
sion in which the cause of death is unknown.  

On October 25, 2002, the jury found Jim guilty of child abuse 
resulting in death. On December 18, Jim was sentenced to 40 to 
50 years' imprisonment, with credit for 474 days served. Jim has 
timely appealed to this court.  

III. ASSIGNMENTS OF ERROR 
On appeal, Jim assigns the following errors: (1) The trial court 

erred in overruling his motion to suppress statements, (2) the 
court erred in overruling his motion to dismiss or for directed 
verdict, (3) the court erred in admitting or excluding certain evi
dence, and (4) the court erred in imposing an excessive sentence.  

IV. STANDARD OF REVIEW 
[1] A trial court's ruling on a motion to suppress, apart from 

determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, will be 
upheld unless its findings of fact are clearly erroneous. In mak
ing this determination, an appellate court does not reweigh the 
evidence or resolve conflicts in the evidence, but, rather, recog
nizes the trial court as the finder of fact and takes into consider
ation that it observed the witnesses. State v. Mata, 266 Neb. 668, 
668 N.W.2d 448 (2003); State v. Tucker, 262 Neb. 940, 636 
N.W.2d 853 (2001).  

[2] Regardless of whether the evidence is direct, circumstan
tial, or a combination thereof, and regardless of whether the issue
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is labeled as a failure to direct a verdict, insufficiency of the evi
dence, or failure to prove a prima facie case, the standard is the 
same: In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the finder 
of fact, and a conviction will be affirmed, in the absence of prej
udicial error, if the evidence admitted at trial, viewed and con
strued most favorably to the State, is sufficient to support the con
viction. State v. Segura, 265 Neb. 903, 660 N.W.2d 512 (2003); 
State v. Vaught, 12 Neb. App. 306, 672 N.W.2d 262 (2003).  

V. ANALYSIS 

1. DENIAL OF MOTION TO SUPPRESS STATEMENTS 

First, Jim contends that the trial court erred in overruling his 
motion to suppress statements made during the May 8 and 9, 
2001, interviews with police. Specifically, he contends that the 
May 8 interview should have been suppressed because Jim had 
not been advised of his Miranda rights prior to the interview. He 
further contends that the May 9 interview should have been sup
pressed because, although Jim was advised of his Miranda rights 
prior to this interview, he claims that he did not understand that 
he had a right to counsel during the interview.  

[3] In State v. Mata, 266 Neb. at 681, 668 N.W.2d at 465, the 
Supreme Court stated: 

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L.  
Ed. 2d 694 (1966), prohibits the use of statements stemming 
from the custodial interrogation of a defendant unless the 
prosecution demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination.  
State v. Dallmann, 260 Neb. 937, 621 N.W.2d 86 (2000).  
Miranda safeguards come into play whenever a person in 
custody is subjected to either express questioning or its 
functional equivalent. State v. Buckman, 259 Neb. 924, 613 
N.W.2d 463 (2000).  

(a) May 8, 2001, Interview 
Jim contends that his statements to police made during the 

May 8, 2001, interview should have been suppressed because Jim 
had not been advised of his Miranda rights prior to the interview.
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It is clear that Jim was subjected to an interrogation during the 
May 8 interview. Therefore, the question becomes whether he was 
in custody for the purposes of Miranda.  

[4-6] In State v. Mata, 266 Neb. 668, 681, 668 N.W.2d 448, 465 
(2003), the Supreme Court stated: 

Miranda warnings are required only where there has been 
such a restriction on one's freedom as to render one "in cus
tody." State v. Brouillette, 265 Neb. 214, 655 N.W.2d 876 
(2003). One is in custody for purposes of Miranda when 
there is a formal arrest or a restraint on one's freedom of 
movement to the degree associated with such an arrest.  
Brouillette, supra. Two inquiries are essential to the deter
mination whether an individual is in custody for Miranda 
purposes: (1) an assessment of the circumstances surround
ing the interrogation and (2) whether a reasonable person 
would have felt that he or she was not at liberty to terminate 
the interrogation and leave. [State v.] Dallmann[, 260 Neb.  
937, 621 N.W.2d 86 (2000)].  

In the instant case, Jim was asked to submit to an interview and 
he agreed. Further, he was given the option of either transporting 
himself to Project Harmony for the interview or riding with 
Griffey and Bryan. Jim opted to ride with Griffey and Bryan, and 
at the conclusion of the interview, Jim was allowed to leave. Thus, 
Jim's freedom of movement was not restrained to the degree asso
ciated with an arrest, and a reasonable person would have felt that 
he or she was at liberty to terminate the interrogation and leave.  
Consequently, we reject Jim's claim that the May 8, 2001, inter
view should have been suppressed.  

(b) May 9, 2001, Interview 
Next, Jim contends that the May 9, 2001, interview should 

have been suppressed because, although Jim was advised of his 
Miranda rights prior to this interview, he claims that he did not 
understand that he had a right to counsel during the interview.  
There is no evidence in the record to suggest that Jim did not 
comprehend or understand his Miranda rights, which he waived.  
He stated that he understood his rights and did not ask any ques
tions or request clarification of his rights.  

[7] Quite simply, there is nothing in the record to support 
Jim's recent claim that he did not understand his right to counsel.
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It is incumbent upon the appellant to present a record to support 
the errors assigned. State v. Taylor, 262 Neb. 639, 634 N.W.2d 
744 (2001). Consequently, we find that this assignment of error 
is without merit.  

2. DENIAL OF MOTION To DISMISS OR 

MOTION FOR DIRECTED VERDICT 

Second, Jim assigns as error that the trial court erred in overrul
ing his motion to dismiss or for directed verdict, because he claims 
that even when the evidence is construed in the light most favor
able to the State, the State failed to establish a prima facie case.  

[8,9] Whether a trial court should have granted a motion for 
directed verdict and a motion to dismiss at the close of the State's 
case in chief and at the close of all the evidence is a question of 
law. See State v. McBride, 250 Neb. 636, 550 N.W.2d 659 
(1996). When reviewing questions of law, an appellate court is 
obligated to reach a conclusion independent of the determination 
reached by the court below. State v. Arnold, 253 Neb. 789, 572 
N.W.2d 74 (1998).  

Regardless of whether the evidence is direct, circumstantial, 
or a combination thereof, and regardless of whether the issue is 
labeled as a failure to direct a verdict, insufficiency of the evi
dence, or failure to prove a prima facie case, the standard is the 
same: In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the evidence admitted at trial, viewed and 
construed most favorably to the State, is sufficient to support the 
conviction. State v. Sims, 258 Neb. 357, 603 N.W.2d 431 (1999).  

The information charged Jim with child abuse resulting in 
death by knowingly, intentionally, or negligently causing or per
mitting a minor child to be placed in a situation that endangered 
his life or physical or mental health or to be cruelly confined or 
cruelly punished.  

The evidence was that on May 7, 2001, Layne was alive when 
Bryan left for work and that Layne was left in Jim's care. Jim 
was alone with Layne from approximately 5 until 11 p.m. Bryan 
did not check on Layne until the next morning, when she found 
Layne dead in his bed.
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Dr. Jones testified that Layne died of asphyxiation secondary 
to smothering and that it was Dr. Jones' opinion that the suffoca
tion of Layne was done intentionally: "There was no way that 
[Layne] could have smothered himself, so that the smothering 
has to be an intentional act." Dr. Jones further testified that he 
believed that Layne's face and neck were forced into the pillow 
or the bedding until he suffocated and died. This evidence is suf
ficient to support Jim's conviction of child abuse resulting in 
death. Consequently, this assignment of error is without merit.  

3. ADMISSION AND EXCLUSION OF EVIDENCE 

Third, Jim claims that the trial court erred in admitting or 
excluding certain evidence.  

[10] It is within the trial court's discretion to admit or exclude 
evidence, and such rulings will be upheld on appeal absent an 
abuse of discretion. State v. Andersen, 232 Neb. 187, 440 N.W.2d 
203 (1989); State v. Owens, 8 Neb. App. 109, 589 N.W.2d 867 
(1999), reversed on other grounds 257 Neb. 832, 601 N.W.2d 231.  

(a) Exclusion of Evidence During 
Cross-Examination of Bryan 

Jim argues that the district court erred in sustaining the State's 
hearsay objection when defense counsel attempted, during cross
examination, to question Bryan as to what the officers asked or 
told her during their interrogations of her. Defense counsel also 
argued to the court, and raises in Jim's appellate brief, that the 
court's ruling violated Jim's constitutional right to confront his 
accuser, pursuant to the Confrontation Clause.  

Defense counsel asked Bryan, "Did [the police] tell you that it 
was an accident, they thought it was an accident?" The State 
objected on hearsay grounds. Although defense counsel argued 
that the testimony was offered to establish the interrogation proc
ess and was not offered for the truth of the matter asserted, the 
district court sustained the State's objection. Defense counsel 
then also made the following argument to the court that the 
court's ruling violated Jim's constitutional right to confront his 
accuser, pursuant to the Confrontation Clause: 

I just want to make clear on the record that if I were allowed 
to continue I would ask specifics about that which the police

126



STATE v. JIM 127 

Cite as 13 Neb. App. 112 

inquired of this witness [Bryan] concerning what they told 
her about the death, what they told her, whether true or not, 
because it's not offered for the truth of the matter. It's to 
demonstrate the approach taken and what responses she 
gave and why she gave the responses and to demonstrate 
through the pressure that was placed upon her the credibil
ity of the answers she gave at that time....  

[I]f [the police] said, "We know you killed your son," I'm 
not offering it to prove that [Bryan] killed her son. I'm offer
ing it to prove that the police said it. That doesn't make it 
true. Hearsay is an out-of-court statement offered to prove 
the assertion therein, the truth of the matter asserted... . [I]f 
[the police] say, "We know you killed your kid," I'm not try
ing to prove that she killed her kid by that statement; I'm 
trying to prove what the interrogation process was. And 
that's why it's not hearsay.  

Assuming without deciding that the district court erred in sus
taining the State's hearsay objection, we find that such error did 
not affect a substantial right of Jim, because defense counsel was 
able to adequately explore the interrogation process through 
cross-examination of Griffey and Bang regarding the interroga
tion techniques used to interview Bryan. "Error may not be pred
icated upon a ruling which admits or excludes evidence unless a 
substantial right of the party is affected . . . ." Neb. Rev. Stat.  
§ 27-103(1) (Reissue 1995). Further, Neb. Rev. Stat. § 29-2308 
(Reissue 1995) provides in part: 

No judgment shall be set aside, new trial granted, or judg
ment rendered in any criminal case on the grounds of mis
direction of the jury or the improper admission or rejection 
of evidence or for error as to any matter of pleading or pro
cedure if the appellate court, after an examination of the 
entire cause, considers that no substantial miscarriage of jus
tice has actually occurred.  

In sum, after having reviewed the record in the instant case, 
we find it is clear that no substantial miscarriage of justice has 
occurred with the district court's denial of defense counsel's line 
of questioning of Bryan regarding the questions and statements 
made by the officers to Bryan during their interrogations of her.
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Additionally, Jim claims that the trial court's limitation of his 
right to cross-examine Bryan constituted a violation of his con
stitutional right to confrontation. In support of this claim, Jim 
cites State v. Dyer, 245 Neb. 385, 398-99, 513 N.W.2d 316, 325
26 (1994), in which the Nebraska Supreme Court stated: 

"The right to cross-examine a prosecution witness regard
ing bias or motive is an important interest. 'A more partic
ular attack on the witness' credibility is effected by means 
of cross-examination directed toward revealing possible 
biases, prejudices, or ulterior motives of the witness as they 
may relate directly to issues or personalities in the case at 
hand. The partiality of a witness is subject to exploration at 
trial, and is "always relevant as discrediting the witness and 
affecting the weight of his testimony." . . .' . . . Thus, the 
denial of a criminal defendant's right to confront her or his 
accusers, and implicitly the right to cross-examination ...  
is a violation of the defendant's constitutional rights." 

However, the line of questioning with which Jim sought to 
cross-examine Bryan did not tend to establish any bias, prejudice, 
partiality, or ulterior motive on her part. If it was defense coun
sel's strategy to explore police tactics, he had the opportunity to 
do so, and in fact did so, through his cross-examination of the 
police officers who conducted the interrogations. Griffey and 
Bang were thoroughly cross-examined as to the interrogation 
techniques used in interviewing both Jim and Bryan. Thus, we 
reject Jim's argument that his constitutional right to confrontation 
was violated by the district court's refusal to allow him to cross
examine Bryan regarding the questions and statements made by 
the police to her during their interrogations of her.  

(b) Admission of Exhibit 14 
Jim also argues that the district court erred in admitting exhibit 

14, a photograph of one of Layne's hemorrhaged lungs. Jim claims 
that the photograph should have been excluded because its proba
tive value was outweighed by the danger of unfair prejudice.  

[11-13] The admission of photographs of a gruesome nature 
rests largely in the discretion of the trial court, which must deter
mine their relevancy and weigh their probative value against their 
prejudicial effect. State v. Decker, 261 Neb. 382, 622 N.W.2d 903
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(2001). If a photograph illustrates or makes clear some contro
verted issue in a homicide case, a proper foundation having been 
laid, it may be received, even if gruesome. State v. Bjorklund, 258 
Neb. 432, 604 N.W.2d 169 (2000). Likewise, in a homicide pros
ecution, photographs of a victim may be received into evidence 
for purposes of identification, to show the condition of the body 
or the nature and extent of wounds and injuries to it, and to estab
lish malice or intent. State v. Clark, 255 Neb. 1006, 588 N.W.2d 
184 (1999).  

The photograph at issue was relevant and not unduly prejudi
cial, because it demonstrated what Dr. Jones believed to be 
Layne's cause of death, asphyxiation, and that Layne's death was 
caused by an intentional act. Both of these issues were contro
verted at trial. Consequently, the probative value of exhibit 14 was 
not outweighed by the danger of unfair prejudice and the exhibit 
was properly admitted into evidence.  

(c) Admission of Expert Testimony 
Next, Jim claims that the district court erred in admitting expert 

testimony by Dr. Jones over defense counsel's objection. The fol
lowing colloquy took place during the trial while Dr. Jones was 
testifying on behalf of the State: 

[Prosecutor:] All right. And based on your experience and 
your educational background as well as your observations of 
the child on autopsy, do you have an opinion to a reasonable 
degree of medical certainty whether or not this was an inten
tional or accidental smothering of the child? 

[Defense counsel]: I'm going to object, no foundation.  
That's beyond his expertise, your Honor.  

THE COURT: Overruled; he may answer.  
[Dr. Jones]: Yes, in my opinion, I mean, this is certainly 

not accidental. There is no way that this child could have 
smothered himself, so that the smothering has to be an inten
tional act.  

[14-16] The admissibility of evidence is reviewed for an abuse 
of discretion, where the Nebraska rules of evidence commit the 
evidentiary question at -issue to the discretion of the trial court.  
State v. Canbaz, 259 Neb. 583, 611 N.W.2d 395 (2000); State v.  
Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999); State v. Chojolan,
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253 Neb. 591, 571 N.W.2d 621 (1997). When judicial discretion is 
not a factor involved in assessing admissibility, the court's appli
cation of the Nebraska rules of evidence will be upheld unless 
clearly erroneous. State v. Canbaz, supra; State v. Jacob, 242 Neb.  
176, 494 N.W.2d 109 (1993). The decision whether to exclude 
expert witness testimony in a criminal case is within the discretion 
of the trial court and will not be disturbed on appeal absent an 
abuse of discretion. State v. Canbaz, supra; State v. Larsen, 255 
Neb. 532, 586 N.W.2d 641 (1998).  

In the instant case, Dr. Jones testified extensively regarding 
his training, education, and experience in pathology, and there is 
no question that he is certainly qualified as an expert witness.  
Further, there was sufficient foundation for Dr. Jones to express 
his opinion that Layne's death was intentional, not accidental.  
Finally, Dr. Jones testified as to his opinion how Layne's death 
occurred; Dr. Jones did not express his opinion as to whether 
Jim was responsible for Layne's death. Consequently, Dr. Jones' 
testimony did not usurp the jury's role in determining Jim's guilt 
in causing Layne's death. Therefore, this assigned error is with
out merit.  

(d) Denial of Motion for Mistrial 
Jim also contends that the district court erred in overruling his 

motion for a mistrial when a statement relating to an issue which 
was ordered to be excluded from trial was inadvertently played 
during a videotape shown to the jury. Prior to the start of trial, it 
was agreed by the State and the defense that evidence relating to 
long bone fractures would be excluded from trial, and the audio
tapes and videotapes were redacted to remove references thereto.  
However, the following statement by Jim, in an approximately 
3'/2-hour interview, was inadvertently left in the tapes: "Well now 
that you guys tell me his arm is broke, it's something you know, 
maybe I did pull his arm too hard or you know, I've, if, if some
thing like that happened, I didn't mean for it to happen you know." 

[17,18] The decision whether to grant a motion for mistrial is 
within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion. State v. Cook, 266 
Neb. 465, 667 N.W.2d 201 (2003). A mistrial is properly granted 
in a criminal case where an event occurs during the course of a
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trial which is of such a nature that its damaging effect cannot be 
removed by proper admonition or instruction to the jury and thus 
prevents a fair trial. State v. Shipps, 265 Neb. 342, 656 N.W.2d 
622 (2003).  

In the instant case, at defense counsel's request, the court read 
the following admonition to the jury: 

Ladies and gentlemen of the jury, the Court gives the fol
lowing admonition concerning audio- and videotaped state
ments made by the defendant to police officers.  

During the course of the interrogation you heard state
ments made by the police officers to the defendant, includ
ing statements attributed to third parties. These statements 
are not offered for the truth of the matter contained in those 
statements and shall not be considered by you for that pur
pose. They're admitted solely to demonstrate the method 
of interrogation of the defendant and to put his statements 
in context.  

Defense counsel did not request that any additional admonitions 
be given to the jury.  

Although the objectionable testimony should have been 
redacted along with the other portions of Jim's interview with 
police relating to long bone fractures, the damaging effect of the 
statement was removed by the court's instruction to the jury and 
no substantial miscarriage of justice actually occurred in this 
case, nor was a fair trial prevented.  

No judgment shall be set aside, new trial granted, or judg
ment rendered in any criminal case on the grounds of mis
direction of the jury or the improper admission or rejection 
of evidence or for error as to any matter of pleading or pro
cedure if the appellate court, after an examination of the 
entire cause, considers that no substantial miscarriage of jus
tice has actually occurred.  

§ 29-2308. Consequently, the decision of the district court to deny 
Jim's motion for a mistrial did not constitute an abuse of discre
tion and this assignment of error is without merit.  

4. EXCESSIVE SENTENCE 

Finally, Jim contends that the sentence imposed was excessive 
and constituted an abuse of discretion.
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[19] In imposing a sentence, a sentencing judge should con
sider the defendant's age, mentality, education, experience, and 
social and cultural background, as well as his or her past criminal 
record or law-abiding conduct, motivation for the offense, nature 
of the offense, and the amount of violence involved in the com
mission of the crime. State v. Timmens, 263 Neb. 622, 641 N.W.2d 
383 (2002); State v. Rodriguez, 11 Neb. App. 819, 660 N.W.2d 
901 (2003).  

[20,21] Where a sentence imposed within statutory limits is 
alleged on appeal to be excessive, the appellate court must 
determine whether the sentencing court abused its discretion in 
considering and applying these factors as well as any applica
ble legal principles in determining the sentence to be imposed.  
State v. Roeder, 262 Neb. 951, 636 N.W.2d 870 (2001); State 
v. Rodriguez, supra. An abuse of discretion takes place when 
the sentencing court's reasons or rulings are clearly untenable 
and unfairly deprive a litigant of a substantial right and a just 
result. Id.  

In the instant case, Jim was convicted of child abuse resulting 
in death, a Class IB felony punishable by a minimum of 20 years' 
imprisonment and a maximum of life imprisonment. See, Neb.  
Rev. Stat. § 28-105 (Cum. Supp. 2002); § 28-707(6). Jim was 
sentenced to 40 to 50 years' imprisonment.  

Jim was 31 years old at the time of the offense, and he has a 
diploma through the GED program. Jim's criminal history con
sists primarily of traffic, alcohol, and drug violations, as well as 
an automobile theft when Jim was younger. Jim's employment 
was sporadic, and Jim was unemployed at the time of the offense.  
Jim has a history of substance abuse, both of alcohol and of drugs 
including marijuana, hashish, barbiturates, methamphetamine, 
cocaine, LSD, codeine, and Percodan. Further, Jim admitted to 
injecting methamphetamine during the evening when he was car
ing for Layne and the offense occurred.  

Based upon the nature of the offense and considering Jim's 
background, including his criminal history and involvement with 
drugs, we cannot say that the sentence imposed constituted an 
abuse of discretion. Further, we agree with the district court's 
assessment that because of the nature of the offense and Jim's prior 
criminal record, anything less than incarceration would serve to
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depreciate the seriousness of the offense in this case and promote 
disrespect for the law.  

VI. CONCLUSION 
Having considered Jim's assignments of error and finding them 

to be without merit, we affirm Jim's conviction and sentence.  
AFFIRMED.  

KYLE LUCAS, APPELLANT AND CROSS-APPELLEE, V.  

ANDERSON FORD AND MID-CENTURY INSURANCE, 

DEFENDANTS AND THIRD-PARTY PLAINTIFFS, APPELLEES 

AND CROSS-APPELLEES, AND MICHAEL K. HIGH, 

CONSERVATOR-TRUSTEE OF THE STATE OF NEBRASKA 

WORKERS' COMPENSATION TRUST FUND, AND THE 

STATE OF NEBRASKA, THIRD-PARTY DEFENDANTS, 

APPELLEES AND CROSS-APPELLANTS.  

689 N.W.2d 354 

Filed November 23, 2004. No. A-03-1079.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com

pensation court acted without or in excess of its powers; (2) the judgment, order, or 

award was procured by fraud; (3) there is not sufficient competent evidence in the 

record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court did not support the order or award.  

2. _ : . In determining whether to affirm, modify, reverse, or set aside a judg

ment of the Workers' Compensation Court review panel, a higher appellate court 

reviews the findings of the trial judge who conducted the original hearing.  
3. _ : _ . Upon appellate review, the findings of fact made by the trial judge of the 

compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

4. : _ . An appellate court is obligated in workers' compensation cases to make 
its own determinations as to questions of law.  

5. Workers' Compensation. Harm that arises from risks distinctly associated with 
employment is universally compensable. Harm that can be attributed to personal or 

idiopathic causes is universally noncompensable. In Nebraska, harm that arises from 

neutral risks (risks having no particular employment or personal character) is gener
ally compensable.  

6. Judges: Trial. A judge must be impartial, his or her official conduct must be free 

from even the appearance of impropriety, and a judge's undue interference in a trial 
may tend to prevent the proper presentation of the cause of action. A judge must be 
careful not to appear to act in the dual capacity of judge and advocate.
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7. Workers' Compensation: Trust Funds: Claims: Pleadings: Parties: Service of 
Process. Neb. Rev. Stat. § 48-162.02(8) (Cum. Supp. 2002) provides that when a 
claim is made by or against the Workers' Compensation Trust Fund pursuant to Neb.  
Rev. Stat. § 48-128 (Cum. Supp. 2002), the State of Nebraska shall be impleaded as 
a party plaintiff or defendant, as the case may require, and that when the State is so 
impleaded as a defendant, service shall be had upon the Attorney General.  

8. Moot Question. The public interest exception to the mootness doctrine requires the 
consideration of (1) the public or private nature of the question presented, (2) the 
desirability of an authoritative adjudication for guidance of public officials, and (3) 
the likelihood of recurrence of the same or a similar problem.  

9. Workers' Compensation: Trust Funds: Claims: Pleadings: Parties. When claims 
are made against the Workers' Compensation Trust Fund, the proper procedure is set 
forth in Neb. Rev. Stat. § 48-162.02(8) (Cum. Supp. 2002), which provides that the 
State of Nebraska is impleaded as a party or may bring an action under Neb. Rev. Stat.  
§ 48-128 (Cum. Supp. 2002) and § 48-162.02.  

10. Workers' Compensation: Trust Funds: Claims: Parties. The presiding judge of 
the Workers' Compensation Court is not a proper party in cases involving claims 
under Neb. Rev. Stat. §§ 48-128 and 48-162.02 (Cum. Supp. 2002).  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed. Cross-appeal sustained.  

Daniel J. Thayer for appellant.  

Jenny L. Panko and David A. Dudley, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., for appellees Anderson Ford and 
Mid-Century Insurance.  

Jon Bruning, Attorney General, and John R. Thompson for 
appellees Michael K. High and State of Nebraska.  

IRWIN, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

Kyle Lucas appeals from an order of the review panel of the 
Nebraska Workers' Compensation Court reversing the trial 
court's award of benefits to Lucas and dismissing Lucas' petition 
against Anderson Ford and Mid-Century Insurance (collectively 
Anderson); Michael K. High, conservator-trustee of the Workers' 
Compensation Trust Fund (Trust Fund); and the State of 
Nebraska. High and the State cross-appeal. For the reasons set 
forth below, we affirm. We hereby withdraw the opinion in this 
case released on October 12, 2004, previously found at Lucas v.
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Anderson Ford, 12 Neb. App. 951, 687 N.W.2d 430 (2004), and 
this opinion shall supersede and replace our earlier opinion.  

BACKGROUND 
On March 14, 2001, Lucas filed a petition, claiming that he 

injured his left hip in a work-related accident in March 1996 
while working for Anderson Ford. In its answer, Anderson denied 
liability for Lucas' injuries. On October 25, Anderson filed a 
motion asking leave to file a third-party complaint against the 
Trust Fund, stating in the proposed complaint that the Trust Fund 
was liable because Lucas had an amputation below the left knee 
at the time he was hired by Anderson Ford and Anderson Ford had 
actual knowledge of Lucas' amputation.  

In an order filed November 9, 2001, the trial judge directed 
Anderson to add High, the presiding judge of the Nebraska 
Workers' Compensation Court and by statute the person "charged 
with the conservation of the assets of the Workers' Compensation 
Trust Fund," Neb. Rev. Stat. § 48-162.02(8) (Cum. Supp. 2002).  
After the filing of an amended third-party petition, High filed an 
answer on February 8, 2002, stating that he was not a proper party 
to this lawsuit.  

Trial on Lucas' petition was held on June 25, 2002. At trial, 
Lucas testified that in the 1970's, he was involved in a motorcy
cle accident which resulted in the amputation of his left leg 
below the knee. The record shows that Lucas has worn a pros
thesis since that time. Lucas testified that Anderson Ford was 
aware that he is an amputee and that at times he would use 
crutches or a cane while at work.  

Lucas testified that since his motorcycle accident, he has suf
fered from chronic osteomyelitis, which is an infection in his 
bones, in addition to "phantom pain." The evidence describes 
phantom pain as pain triggered by nerves damaged as a result of 
an amputation.  

In March 1996, Lucas was working as a manager at Anderson 
Ford and assisted customers with leasing vehicles, in addition to 
selling customers new vehicles. The record shows that on March 
31, Lucas was sitting at a desk talking to a coworker who was 
seated across from him. At trial, the coworker testified that Lucas 
then stood up from the desk and that a look of severe pain crossed
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Lucas' face. The coworker testified that Lucas' eyes then rolled 
back into his head and that Lucas fell flat on the floor to Lucas' 
left. The coworker testified that Lucas did not hit anything as he 
fell but did knock something off the desk and that Lucas' chair 
moved as a result of the fall. The coworker testified that he did not 
see Lucas stumble or trip prior to his fall.  

Lucas testified that when he stood up, he felt a "pain or a tug
ging" on his left leg from an unknown source. Although Lucas 
could not specify what he caught his left leg on, he stated that 
there were numerous items underneath and near the chair on 
which he was sitting, including a roller pad, electrical cords, desk 
legs, and chair legs. Lucas also testified that besides a tugging 
sensation, he felt a severe pain in his left hip area. Lucas testified 
that he immediately passed out and remembers waking up with 
several people standing over him.  

In the emergency room, Lucas was treated for his fainting 
episode and subsequent complaints of hip pain. Tests revealed 
that Lucas had broken a bone in his hip, and Lucas underwent 
surgery to repair his hip. Subsequently, Lucas continued to have 
pain in his hip and eventually traveled to the Mayo Clinic in 
Rochester, Minnesota, for treatment. Lucas had been to the Mayo 
Clinic before for treatment regarding his prosthesis. At the Mayo 
Clinic, Lucas underwent a procedure to reset his hip and his leg 
was further amputated above his left knee. Although Lucas 
returned to work after his second hip surgery, he discontinued his 
employment with Anderson Ford on March 1, 2001, because of 
continued pain in his hip and lower back.  

At trial, Lucas entered into evidence the deposition of Dr.  
Stephen Husen, his primary physician. Husen stated that there 
were two possible reasons Lucas fractured his hip. Husen stated 
that either Lucas fractured his hip as a result of his fall to the 
ground after fainting or Lucas fractured his hip upon standing 
and the pain caused him to faint and subsequently fall. Husen tes
tified that in his experience, a fracture usually precipitates a fall 
and not the other way around. Husen stated that the type of frac
ture Lucas suffered was not the type of fracture that normally 
occurs spontaneously in Lucas' age group. Husen testified that he 
could only speculate that Lucas had a weak spot in his hip as a 
result of his past injuries, predisposing him to the fracture.
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Husen's partner saw Lucas in the hospital after Lucas fainted.  
In Husen's notes entered into evidence at trial, his partner stated 
that it was his suspicion that Lucas may have fainted because of a 
prolonged fast or hypoglycemia which was aggravated by Lucas' 
alcohol usage the previous evening.  

In an order filed December 11, 2002, the trial court entered an 
award, finding that Lucas had suffered a compensable accident 
and injury arising out of his employment with Anderson Ford.  
The trial court, relying on Husen's partner's opinion, found that 
Lucas had fainted due to hypoglycemia. The trial court noted 
that although this had been Lucas' personal risk, the placement 
of the desk and the chair at Lucas' workspace increased Lucas' 
risk of injury.  

The trial court ordered Anderson to pay Lucas' medical bills, 
the cost of certain prescriptions, mileage expenses, a $100 charge 
incurred by Lucas at the Mayo Clinic, and future medical ex
penses. The trial court ordered Anderson to pay Lucas temporary 
total disability benefits for a period of 5% weeks. The trial court 
further found Lucas to be permanently totally disabled and stated 
that High, as conservator-trustee of the Trust Fund, was 45-percent 
liable and Anderson 55-percent liable for Lucas' permanent total 
disability benefits. The trial court found that after 300 weekly 
payments, High, as conservator-trustee of the Trust Fund, would 
become 100-percent liable. Anderson appealed to the review 
panel, and High and the State cross-appealed.  

On September 3, 2003, the review panel entered an order of 
reversal and dismissal. In its order, the review panel stated that 
the trial court was clearly wrong in finding that Lucas suffered an 
accident arising out of his employment. The review panel also 
found that High, as conservator of the Trust Fund, was not a 
proper party to the action, but stated that that issue was moot, 
given the review panel's conclusion that Lucas was not entitled 
to benefits.  

Lucas appeals, and High and the State cross-appeal.  

ASSIGNMENTS OF ERROR 
Lucas' sole assignment of error on appeal is that the review 

panel erred in its finding that there was no evidence to support the 
trial court's finding that his fall was compensable. In the cross
appeal, High and the State contend that High, as conservator of
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the Trust Fund, is not a proper party to this action and assert that 
instead, the Trust Fund itself is the proper third party.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court did not support the order or award.  
Ludwick v. TriWest Healthcare Alliance, 267 Neb. 887, 678 
N.W.2d 517 (2004).  

[2] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of the trial 
judge who conducted the original hearing. Id.  

[3,4] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury ver
dict and will not be disturbed unless clearly wrong. Id. An appel
late court is obligated in workers' compensation cases to make its 
own determinations as to questions of law. Id.  

ANALYSIS 
Lucas' sole assignment of error on appeal is that the review 

panel erred in its finding that there was no evidence to support 
the trial court's finding that his fall was compensable. Lucas 
argues that even though he fainted because of hypoglycemia, a 
personal cause, he is entitled to recover because the desk at 
which and the chair in which he was sitting changed the manner 
in which he fell, increasing his risk of injury. Anderson, High, 
and the State contend that Lucas' fall resulted from a purely idio
pathic or personal condition and that Lucas' work environment 
did not increase Lucas' risk of injury.  

[5] All risks causing injury to an employee can be placed 
within three categories: (1) employment-related-risks distinctly 
associated with the employment; (2) personal-risks personal to 
the claimant, e.g., idiopathic causes; and (3) neutral-risks that 
are neither distinctly associated with the employment nor per
sonal to the claimant. Logsdon v. ISCO Co., 260 Neb. 624, 618
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N.W.2d 667 (2000). Harm that arises from risks distinctly associ
ated with the employment is universally compensable. Id. Harm 
that can be attributed to personal or idiopathic causes is univer
sally noncompensable. Id. In Nebraska, harm that arises from 
neutral risks (risks having no particular employment or personal 
character) is generally compensable. Id.  

In the instant case, the trial court found that Lucas fainted 
because he was hypoglycemic and that Lucas fell as a result, frac
turing his hip. Because the trial court found that Lucas' fall was 
not an unexplained fall, but, rather, an idiopathic fall, Lucas was 
required to show some affirmative employment contribution to 
offset the fact that his fall was precipitated by a personal condi
tion. See Svehla v. Beverly Enterprises, 5 Neb. App. 765, 567 
N.W.2d 582 (1997). Stated another way, an employee's injuries 
sustained in a fall caused via personal risk or condition are com
pensable if the employment places the employee in a position 
increasing the dangerous effects of such a fall, such as on a height, 
near machinery or sharp corners, or in a moving vehicle. Id.  

In its order, the trial court stated, "I find that the desk and the 
chair created an increased risk in that the fracture is a result of 
how one hits the floor, and how one hits the floor is depend[e]nt 
on what obstacles are present which change the way the plaintiff 
lands on the floor." 

The review panel reversed the trial court's order, stating that 
the trial court was clearly wrong in finding that Lucas suffered an 
accident arising out of his employment and stating that there was 
insufficient evidence "to remove his idiopathic fall from the appli
cation of the general rule that harm that can be attributed to per
sonal or idiopathic causes is universally non compensable." We 
agree with the review panel. There is no evidence to support the 
trial court's finding that Lucas' risk of injury was increased 
because Lucas was getting up from a chair behind a desk when he 
fell to the ground.  

In Nunn v. Texaco Trading & Transp., 3 Neb. App. 101, 523 
N.W.2d 705 (1994), the review panel affirmed the trial court's 
award of benefits to Thomas E. Nunn. In that case, Nunn's acci
dent occurred when he blacked out while driving a truck haul
ing thousands of gallons of crude oil. Upon impact, the oil ig
nited, burning Nunn severely. We held that Nunn's employment



13 NEBRASKA APPELLATE REPORTS

reasonably required him to be at the place where he blacked out 
at the time when he did and that his duties exposed him to a 
greater risk, since he was carrying 8,000 to 10,000 gallons of 
oil. Thus, we held that the consequences of Nunn's blacking out 
while driving his truck were more severe than the consequences 
of blacking out at home or while walking on a sidewalk.  

In the instant case, there is no evidence like that in Nunn v.  
Texaco Trading & Transp., supra, to substantiate the view that 
Lucas' employment placed him at increased risk of injury from a 
fainting episode. Lucas argues that his increased physical exer
tion at work increased his risk of injury, but the evidence shows 
that Lucas fainted upon standing up after sitting at a desk. We 
have held that nonstrenuous walking, while bearing one's own 
body weight, "is the epitome of a nonemployment risk." Carter 
v. Becton-Dickinson, 8 Neb. App. 900, 907, 603 N.W.2d 469, 474 
(1999). Standing up from a seated position certainly does not 
constitute any greater risk.  

Lucas also argues that he was at increased risk because he was 
working at a desk and fell onto that desk, injuring himself. The 
record shows that Lucas did not fall onto the desk, but, rather, fell 
to his left, to one side of the desk, flat on the floor. Furthermore, 
even if we assume that the desk changed the manner in which 
Lucas fell, it is difficult for us to conceive that Lucas faced an 
increased risk of injury because he was getting up from his chair 
behind a desk. There is no evidence that Lucas' act of sitting 
behind a desk made the consequences of Lucas' fainting spell 
more severe than if Lucas had fainted at home or while walking 
on a sidewalk. Thus, we conclude that the trial judge erred in 
finding that the placement of the desk and chair at which Lucas 
worked increased Lucas' injuries. As the review panel found, 
there is no evidence to support the trial court's determination, 
and we affirm the review panel's decision in that regard.  

CROSS-APPEAL 
In the cross-appeal, High and the State contend that High, as 

conservator of the Trust Fund, is not a proper party to this action 
and that instead, the Trust Fund itself is the proper third party.  
High and the State argue that the review panel erred in finding that 
this issue was moot and that "Judge High still has an interest in
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the outcome of the litigation should it ultimately be held that 
Lucas deserves compensation for his injuries." Brief for third
party defendants and appellees on cross-appeal at 14. We believe 
we should deal with the issue which apparently is festering within 
the Workers' Compensation Court and which is before us via the 
cross-appeal.  

[6] In Jim's, Inc. v. Willman, 247 Neb. 430, 434, 527 N.W.2d 
626, 630 (1995), the Nebraska Supreme Court cautioned: 

A judge must be impartial, his or her official conduct must 
be free from even the appearance of impropriety, and a 
judge's undue interference in a trial may tend to prevent the 
proper presentation of the cause of action. [Citation omit
ted.] A judge must be careful not to appear to act in the dual 
capacity of judge and advocate. State v. Brown, 124 Ariz.  
97, 602 P.2d 478 (1979).  

In Jim's, Inc., the trial judge had suggested that a motion for 
summary judgment be filed as he was ruling on another motion.  
The trial judge thereafter overruled a litigant's motion that the 
judge recuse himself, but the Supreme Court reversed the grant 
of summary judgment and ordered that the motion therefor be 
reheard by a different judge, using the above rationale.  

In the case before us, Anderson filed a motion for leave to file 
a third-party complaint to bring the "Second Injury Fund" into 
the case, attaching a proposed third-party complaint in which the 
"Second Injury Fund" was named as "Third-Party Defendant." 
The traditional way of naming the Trust Fund in cases involving 
prior disabling injuries, diseases, or conditions has been to im
plead the State of Nebraska, Second Injury Fund. See Runyan v.  
State, 179 Neb. 371, 138 N.W.2d 484 (1965). The trial judge sus
tained the motion, saying that claims for contributions for subse
quent injuries are paid out of the Trust Fund, citing Neb. Rev.  
Stat. § 48-128(1)(a) (Cum. Supp. 2002); but the judge expressly 
directed that the third-party defendant be "Michael K. High, 
Conservator of the Workers' Compensation Trust Fund, Third 
Party Defendant." High is the presiding judge of the Workers' 
Compensation Court. Counsel for Anderson complied with the 
trial judge's order, naming High as a party. On appeal of Lucas' 
award to the review panel, in which appeal the award was 
reversed, the review panel, although it found the issue to have
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become moot, agreed with the position of High and the State that 
High was not a proper party, saying that the trial judge's order 
requiring Anderson to name High as a third party was "a contin
uation of [the trial judge's] crusade to assert what [he] believes 
to be a conflict of interest on the part of [High]." 

[7,8] There is no record of any hearing on the motion to name 
the Trust Fund as a third party, nor any record before us to illus
trate the so-called "crusade" referenced by the review panel.  
Nonetheless, the governing statute, § 48-162.02(8), clearly pro
vides in part: "When a claim is made by or against the [Trust 
Fund] pursuant to section 48-128 the State of Nebraska shall be 
impleaded as a party plaintiff or defendant, as the case may 
require, and when so impleaded as a defendant service shall be 
had upon the Attorney General." Thus, the trial judge's order that 
High be named as a party is obviously wrong, as the statute 
directs that the State of Nebraska is the proper party defendant 
when a claim is made, as here, against the Trust Fund. The trial 
judge ordered Anderson's counsel to name a different party, per
haps bumping up against the precautionary message of Jim's, Inc.  
v. Willman, supra, in the process; plus, he ignored the plain lan
guage of the controlling statute. Thus, while our affirmance of the 
review panel's dismissal of Lucas' underlying claim renders 
Lucas' claim against the Trust Fund-or High-moot, we find 
that the public interest exception to the mootness doctrine re
quires that we comment (as did the review panel without express 
reference to such exception) on the issue raised by the cross
appeal of High and the State. See Rath v. City of Sutton, 267 Neb.  
265, 673 N.W.2d 869 (2004) (exception requires consideration of 
(1) public or private nature of question presented, (2) desirability 
of authoritative adjudication for guidance of public officials, and 
(3) likelihood of recurrence of same or similar problem).  

[9,10] Here, the question is public, there is some chance of 
intracourt difficulties occurring as a result of the trial judge's posi
tion, and if, indeed, this issue has been raised by the trial judge 
"during oral arguments for over two years" as stated in the review 
panel's decision, then recurrence of the issue is likely and resolu
tion is obviously needed. We find, as did the review panel, that the 
issue raised by High and the State is moot; but we further find that
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the circumstances compel us to address it under the public inter
est exception. When claims are made against the Trust Fund, the 
proper procedure is set forth in § 48-162.02(8), which provides 
that the State of Nebraska is impleaded as a party or may bring an 
action under §§ 48-128 and 48-162.02. The presiding judge of the 
Workers' Compensation Court is not a proper party in cases 
involving claims under §§ 48-128 and 48-162.02.  

CONCLUSION 
After reviewing the record, we conclude that the trial court 

erred in finding that Lucas' accident and injuries arose out of and 
in the course of his employment. Therefore, we affirm the deci
sion of the review panel, finding that there was no evidence to 
support the trial court's finding that Lucas' fall was compensable 
and dismissing Lucas' appeal. We find that the cross-appeal was 
properly addressable under the public interest exception to the 
mootness doctrine, and we sustain the cross-appeal.  

AFFIRMED. CROSS-APPEAL SUSTAINED.  

CARLSON, Judge, concurring in part, and in part dissenting.  
I agree with the majority that the trial court erred in finding 

that Lucas' accident and injuries arose out of and in the course of 
his employment. Therefore, I would also affirm the decision of 
the review panel finding that there was no evidence to support the 
trial court's finding that Lucas' fall was compensable and dis
missing Lucas' appeal.  

As to the cross-appeal, High and the State contend that High, 
as conservator-trustee of the Trust Fund, is not a proper party to 
this action and that instead, the Trust Fund itself is the proper 
third party. High and the State argue that the review panel erred 
in finding that this issue was moot and that "Judge High still has 
an interest in the outcome of the litigation should it ultimately be 
held that Lucas deserves compensation for his injuries." Brief for 
third-party defendants and appellees on cross-appeal at 14.  
Based on our conclusion that Lucas is not entitled to an award, I 
feel it is not necessary to resolve the issue of whether High was 
properly named as a party. An appellate court is not obligated to 
engage in an analysis which is not needed to adjudicate the case 
and controversy before it. Mabile v. Drivers Mgmt., Inc., 11 Neb.  
App. 765, 660 N.W.2d 537 (2003).
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STATE OF NEBRASKA, APPELLEE, V.  

CRYSTAL R. SPARR, APPELLANT.  

688 N.W.2d 913 

Filed November 23, 2004. No. A-03-1346.  

I. Criminal Law: Courts: Appeal and Error. Upon appeal from a county court in a 
criminal case, a district court acts as an intermediate appellate court, rather than as a 
trial court, and its review is limited to an examination of the county court record for 
error or abuse of discretion.  

2. Courts: Appeal and Error. Both a district court and a higher appellate court gener
ally review appeals from a county court for error appearing on the record.  

3. Motions to Suppress: Appeal and Error. In reviewing a trial court's ruling on a 
motion to suppress evidence, ultimate determinations of reasonable suspicion are 
reviewed de novo by an appellate court, while findings of historical fact are 
reviewed for clear error, giving due weight to the inferences drawn from those facts 
by the trial judge.  

4. Constitutional Law: Search and Seizure. A person is not protected by the 
Fourth Amendment from any government intrusion, but only those actions that 
are unreasonable.  

5. Constitutional Law: Search and Seizure: Evidence: Trial. Evidence obtained as 
the fruit of an illegal search or seizure, in violation of the Fourth Amendment to the 
U.S. Constitution and article I, § 7, of the Nebraska Constitution, is inadmissible in a 
state prosecution and must be excluded.  

6. Constitutional Law: Search and Seizure. A person is seized within the meaning of 
the Fourth Amendment only if, in view of all the circumstances surrounding the inci
dent, a reasonable person would have believed that he or she was not free to leave.  

7. Constitutional Law: Police Officers and Sheriffs: Search and Seizure. Seizure, 
for the purpose of the Nebraska Constitution, requires either an officer's application 
of physical force to a suspect or a suspect's submission to an officer's show of 
authority.  

8. Constitutional Law: Police Officers and Sheriffs: Investigative Stops: Probable 
Cause. Police can constitutionally stop and briefly detain a person for investigative 
purposes if the police have a reasonable suspicion, supported by articulable facts, 
that criminal activity exists, even if probable cause is lacking under the Fourth 
Amendment.  

9. Police Officers and Sheriffs: Motor Vehicles. An officer may order passengers out 
of a vehicle during a legal traffic stop.  

10. Police Officers and Sheriffs: Search and Seizure. Where officers are conducting a 
search pursuant to a valid warrant, occupants of a residence may be detained in order 
to prevent flight, minimize the risk of harm to officers, and conduct an orderly search.  

I1. Police Officers and Sheriffs: Investigative Stops. A police officer may take reason
able steps to ensure his personal safety and maintain the status quo during an inves
tigative stop.  

12. _ : . An officer may order a citizen to leave an investigation scene so as not 

to interfere with the conduct of the investigation and jeopardize the safety of the offi
cer and those being investigated.
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Appeal from the District Court for Lancaster County, JOHN A.  
COLBORN, Judge, on appeal thereto from the County Court for 
Lancaster County, LAURIE J. YARDLEY, Judge. Judgment of District 
Court affirmed.  

Mark E. Rappi for appellant.  

John C. McQuinn, Chief Lincoln City Prosecutor, for appellee.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

Crystal R. Sparr appeals the decision of the Lancaster County 
District Court affirming the Lancaster County Court's order find
ing Sparr guilty of driving under the influence of alcohol (DUI) 
and sentencing her to 12 months' probation. We address the 
legality of a police officer's detention of Sparr, an "innocent by
stander" at a crime investigation scene, followed by her arrest.  

FACTUAL BACKGROUND 
On December 6, 2002, at about 1:10 a.m., in the area of 11th 

and F Streets in Lincoln, Nebraska, Sparr was dropped off at her 
parked vehicle by her friend Kristina Mahoney. As Sparr entered 
her vehicle, which was legally parked in a residential area, 
Officer Daren Reynolds of the Lincoln Police Department 
stopped Mahoney's vehicle, northbound on 11th Street, for im
peding traffic. In making the traffic stop, Reynolds activated his 
cruiser's overhead lights and positioned his cruiser off center to 
the left of Mahoney's vehicle by half a vehicle's width and 15 
feet behind Mahoney's vehicle. Sparr's vehicle was in the park
ing lane directly to the east of the cruiser. Reynolds approached 
Mahoney's vehicle, asked her for her license and registration, 
informed her of the purpose for the stop, and then returned to his 
cruiser. He then repositioned his cruiser farther to the left of 
Mahoney's vehicle because he wanted to capture with the 
cruiser's video camera the field sobriety test he intended to 
administer to Mahoney, having smelled alcohol on her breath. As 
he exited his cruiser to return to Mahoney, he observed Sparr's 
vehicle move backward about 3 to 5 feet. He then pointed at
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Sparr and told her, "'No.'" Sparr stopped her vehicle and waited.  
Reynolds had Mahoney exit her vehicle, and then he conducted 
a number of field sobriety tests which led to Mahoney's arrest for 
suspicion of DUI. This entire process took 10 minutes.  

Reynolds then approached Sparr's vehicle and asked her for 
her license and registration because she had been a passenger in 
Mahoney's vehicle; the information on those documents would 
be placed on the report of Mahoney's arrest as a matter of stan
dard procedure. Upon contacting Sparr, Reynolds immediately 
smelled a "strong odor of alcohol" on her breath. He then told her 
that she may be too drunk to drive and that another officer would 
be called to test her. Sparr was subsequently arrested for DUI.  

PROCEDURAL BACKGROUND 
Sparr was charged in Lancaster County Court for DUI. Sparr 

filed a motion to suppress, a hearing was held, and the county 
court overruled the motion. The court reasoned that Sparr "was 
not detained for the purpose of investigating her for a crime, so 
therefore the subsequent evidence gathered against her once she 
had personal contact with . . . Reynolds was not in violation of 
her constitutional rights." The case proceeded to trial, where 
Sparr made a continuing objection to any evidence gathered after 
her arrest due to an unlawful detention, as argued in the motion 
to suppress. The court overruled the objection and found Sparr 
guilty of DUI. She was sentenced to 12 months' probation.  

Sparr appealed her conviction and sentence, as well as the 
county court's order denying the motion to suppress, to the dis
trict court. The district court found that the county court had 
properly overruled the motion to suppress, and it affirmed the 
county court's judgment and sentence. Sparr timely appeals.  

ASSIGNMENT OF ERROR 
Sparr asserts that the "district court committed reversible error 

in affirming the county court's overruling of [her] motion to sup
press and thus allowing into evidence at the trial of this matter, 
over [her] objection, any evidence seized by law enforcement" 
because such seizure was in violation of article I, § 7, of the 
Nebraska Constitution and the 4th and 14th Amendments to the 
U.S. Constitution.
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STANDARD OF REVIEW 
[1-3] Upon appeal from a county court in a criminal case, a 

district court acts as an intermediate appellate court, rather than 
as a trial court, and its review is limited to an examination of the 
county court record for error or abuse of discretion. State v.  
Koncaba, 12 Neb. App. 378, 674 N.W.2d 485 (2004). Both a dis
trict court and a higher appellate court generally review appeals 
from a county court for error appearing on the record. Id. In 
reviewing a trial court's ruling on a motion to suppress evidence, 
ultimate determinations of reasonable suspicion are reviewed de 
novo by an appellate court, while findings of historical fact are 
reviewed for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Kelley, 265 
Neb. 563, 658 N.W.2d 279 (2003).  

ANALYSIS 
[4] We begin with the proposition that a person is not pro

tected by the Fourth Amendment from any government intrusion, 
but only those actions that are unreasonable. State v. Caples, 236 
Neb. 563, 462 N.W.2d 428 (1990).  

[5] Evidence obtained as the fruit of an illegal search or 
seizure, in violation of the Fourth Amendment to the U.S.  
Constitution and article I, § 7, of the Nebraska Constitution, is 
inadmissible in a state prosecution and must be excluded. State v.  
Koncaba, supra.  

The Nebraska Supreme Court in State v. Van Ackeren, 242 
Neb. 479, 495 N.W.2d 630 (1993), discussed the three levels, or 
categories, of police-citizen encounter, each of which triggers a 
different analysis of the balance between the government's need 
to search and the invasion of privacy that such search entails. The 
first category, which is outside the Fourth Amendment's protec
tion, involves no restraint of the citizen's liberty, but, rather, the 
officer elicits the voluntary cooperation of the citizen through 
noncoercive questioning. The second category is the investiga
tive stop, defined by Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 
L. Ed. 2d 889 (1968). The Terry stop is "'limited to brief, 
non-intrusive detention during a frisk for weapons or preliminary 
questioning' " and is considered a " ' "seizure" ' " for the purpose 
of invoking Fourth Amendment rights. State v. Van Ackeren, 242
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Neb. at 486, 495 N.W.2d at 636. The third category of encounter 
is the arrest-a highly intrusive or lengthy search or detention.  
An arrest must be justified by probable cause to believe that a 
person has committed or is committing a crime. See State v. Van 
Ackeren, supra.  

[6,7] It is Sparr's contention that Reynolds' actions in placing 
his cruiser next to her vehicle, obstructing her exit, and then 
authoritatively stating "'No'" when she attempted to leave con
stituted a seizure which invoked the protections of the U.S. and 
Nebraska Constitutions. "A person is seized within the meaning 
of the fourth amendment only if, in view of all the circumstances 
surrounding the incident, a reasonable person would have be
lieved that he or she was not free to leave." State v. Prahin, 235 
Neb. 409, 413, 455 N.W.2d 554, 558 (1990), citing United States 
v. Mendenhall, 446 U.S. 544, 100 S. Ct. 1870, 64 L. Ed. 2d 497 
(1980). Seizure, for the purpose of the Nebraska Constitution, 
requires either an officer's application of physical force to a sus
pect or a suspect's submission to an officer's show of authority.  
See State v. Cronin, 2 Neb. App. 368, 509 N.W.2d 673 (1993).  
See, also, State v. Boysaw, 228 Neb. 316, 422 N.W.2d 346 (1988) 
(seizure occurs when reasonable person would have believed that 
his or her freedom of movement had been restrained, either by 
means of physical force or by show of authority); State v. Horn, 
218 Neb. 524, 357 N.W.2d 437 (1984) (circumstances that might 
indicate seizure even where person did not attempt to leave might 
be use of language or tone of voice indicating that compliance 
with officer's request might be compelled).  

The county court found that Sparr 
was not detained for the purpose of investigating her for a 
crime, so therefore the subsequent evidence gathered against 
her once she had personal contact with . .. Reynolds was not 
in violation of her constitutional rights. There is no evidence 
she could not have walked away from her vehicle if she did 
not wish to wait for the conclusion of the officer[']s investi
gation of [Mahoney.] Reynolds had a duty to protect 
[Mahoney,] who was being required to perform field sobri
ety tests in the street. . . . Reynolds knew Sparr was a wit
ness to the [potential DUI] he was investigating and he was
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entitled to contact her as part of his investigation as long as 
his actions were reasonable under the circumstances.  

In affirming the county court's order, the district court found 
that although Sparr's vehicle's movement was restricted, "[i]t 
does not necessarily follow that a person is subjected [sic] to a 
seizure just because their [sic] vehicle is seized or its movement 
restricted." However, "in view of all the circumstances," the dis
trict court wrote, "a reasonable person in [Sparr's] position might 
not have believed they were free to leave and arguably a seizure 
occurred." Therefore, the district court assumed that a seizure 
occurred, but found that the detention was reasonable because 
Sparr was a passenger in Mahoney's vehicle and a witness to 
Mahoney's criminal activity. The court also found that the deten
tion lasted only 10 minutes and that such time was reasonable in 
light of all the circumstances.  

Reynolds testified that Sparr would have had to "maneuver" 
her vehicle to get out of the parking area due to the location of 
his cruiser next to her parked vehicle. Although she tried to leave 
the area at one point, when she backed her vehicle up 3 to 5 feet, 
Reynolds "rather strongly" told Sparr " 'No,'" intending that she 
"stay where she was at." At that point, she stopped moving the 
vehicle and complied with his command to stay there. Under 
cross-examination, Reynolds testified that when he told Sparr 
"'No,' " it "mean[t] she's not free to leave." He also stated, "She 
was detained merely for the purpose of my safety and 
[Mahoney's], is why she was detained and she could not leave," 
and, "She wasn't able to leave because of [sic] my police cruiser 
was there . . . ." He explained that the only way she could have 
left was to have driven between his cruiser and Mahoney's vehi
cle in the area where he was conducting the field sobriety tests 
on Mahoney. Reynolds said that for his safety, for Mahoney's 
safety, and to avoid damage to his cruiser, he told Sparr "to stay 
where she was at" when she started moving her vehicle.  
However, he testified that had she chosen to walk away, "[s]he'd 
[have] been gone" and he would not have chased after her.  

Nonetheless, when Reynolds, dressed in full uniform with 
badge and weapon and having arrived in a standard marked 
cruiser with the overhead lights on, firmly told Sparr " 'No,'" he
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asserted a show of authority, with which Sparr complied. In view 
of all the circumstances surrounding the incident, we find that a 
reasonable person would have believed that she was not free to 
leave. Accordingly, Sparr was seized, meaning that our analysis 
must turn to the reasonableness of this seizure. We note that this 
seizure, or detention, does not fit precisely into any of the three 
categories of police-citizen encounter detailed in State v. Van 
Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993)-she was not 
arrested, it was not a Terry stop, and it was not voluntary com
pliance by a citizen after a noncoercive contact between a police 
officer and that citizen.  

[8] While we have accepted Sparr's argument that she was 
detained and not free to leave, Sparr would have us then proceed 
to the question of whether Reynolds had a reasonable suspicion of 
criminal activity by Sparr to justify an investigatory stop of Sparr.  
The law is well established that "'[p]olice can constitutionally 
stop and briefly detain a person for investigative purposes if the 
police have a reasonable suspicion, supported by articulable facts, 
that criminal activity exists, even if probable cause is lacking 
under the fourth amendment."' State v. Childs, 242 Neb. 426, 
433, 495 N.W.2d 475, 479 (1993). But, analysis under such a 
framework does not fit, because Reynolds freely admits that when 
he told Sparr by the command" 'No' " not to move her vehicle, he 
had "absolutely" no suspicion of criminal activity, and that he was 
acting solely upon safety concerns for Mahoney, the suspect he 
was investigating; himself; and his cruiser, given the location of 
her vehicle, his cruiser, and Sparr's vehicle.  

[9] The district court concluded that because Sparr was in the 
process of exiting Mahoney's vehicle when the traffic stop was 
made, she could be reasonably detained as a passenger in 
Mahoney's vehicle while Reynolds conducted his investigation 
of Mahoney, and that the 10-minute detention was reasonable.  
We acknowledge that there is ample authority allowing police 
officers to control passengers during a traffic stop. For example, 
in Maryland v. Wilson, 519 U.S. 408, 414, 117 S. Ct. 882, 137 
L. Ed. 2d 41 (1997), the U.S. Supreme Court found that an offi
cer may order passengers out of the vehicle during a legal traf
fic stop because the "danger to an officer from a traffic stop is 
likely to be greater when there are passengers in addition to the
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driver in the stopped car." The district court in the instant case 
relied in part on our decision in State v. Gutierrez, 9 Neb. App.  
325, 611 N.W.2d 853 (2000), but therein we found that an offi
cer who made a valid initial traffic stop also had reasonable sus
picion with respect to the passenger, Michael R. Gutierrez, who 
was observed attempting to hide something under a seat and 
under his left leg. Thus, in State v. Gutierrez, we found that an 
officer may "expand the scope of the traffic stop to further inves
tigate and protect himself." 9 Neb. App. at 331, 611 N.W.2d at 
859. State v. Gutierrez is distinguishable on its facts from the 
instant case because of the lack, clearly admitted by Reynolds in 
his testimony, of any reasonable suspicion that Sparr was 
involved in criminal conduct at the time when Reynolds ordered 
her to stay.  

The district court found there was no dispute that Sparr "was 
a passenger in Mahoney's car and was in the process of exiting 
the vehicle" when Reynolds stopped Mahoney. However, while 
she had been a passenger, the evidence is undisputed that she was 
not a passenger at the time Reynolds detained her with his com
mand, "'No.'" (The record includes a videotape of these events 
with audio.) Testifying in county court, Reynolds replied to 
counsel's questions as follows: 

Q At what point did you recognize that . .. Sparr was 
a passenger in the vehicle that you were making a traffic 
stop on? 

A Actually, at the time I was doing the traffic stop she 
had exited the vehicle, gotten into her vehicle and I made 
contact with [Mahoney, whom] I had initiated the traffic 
stop with.  

Q The - as you were contacting this vehicle that was 
stopped, that you believe was obstructing the traffic lane, 
you said at this point . .. Sparr or someone you ultimately 
identified as . . . Sparr was actually exiting the vehicle? 

A Yes, as I initiated the overhead lights, yes, she was 
exiting the vehicle, and getting into her vehicle.  

Q And as you approached the vehicle that you were look
ing to, I guess[,] contact surrounding this traffic violation,
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by the time you had actually reached the vehicle ... Sparr 
had already exited the vehicle, is that correct? 

A Yes, that is correct.  
Q And in fact, would it be a true statement to say that she 

was standing beside her vehicle as you were approaching? 
A Yes.  

Further, in his report, Reynolds stated, "Mahoney's veh[icle] was 
stopped as it accelerated away from dropping off [Sparr] at her 
car." Accordingly, it is evident that Sparr had exited Mahoney's 
vehicle and Mahoney was accelerating to leave when Reynolds 
stopped her. Therefore, because Sparr was not a passenger when 
seized, the cases such as Maryland v. Wilson, supra, addressing a 
police officer's ability to control a passenger of a legally stopped 
vehicle are not applicable.  

We think the most apt characterization of Sparr during the time 
she was detained while Reynolds was investigating Mahoney, and 
before she was personally contacted by Reynolds, is that she was 
an "innocent bystander." Sparr was not a passenger at the time of 
the stop, was in her own vehicle, and was not suspected of any 
crime. Thus, the question becomes under what circumstances may 
a police officer exercise authority over, including the ability to 
detain, a person who is a bystander to the investigation of a crime.  
We have not found a Nebraska case which provides an on-point 
answer. We find Eisnnicher v. Bob Evans Farms Restaurant, 310 
F. Supp. 2d 936 (S.D. Ohio 2004), instructive. Eisnnicher is a 
false arrest case involving a Terry stop of two men and a woman, 
Barbara E. Eisnnicher, after the two men were overheard dis
cussing bank robbery and "'jobs'" in a restaurant while they ate 
with Eisnnicher. Id. at 943. While there had been recent robberies 
in the area, and while a restaurant employee had told police that 
he recognized one of the men from a "'Crime Stoppers'" broad
cast the day before, id., the police could justify Eisnnicher's 
17-minute detention after Eisnnicher and the two men left the 
restaurant only on the basis that she was with the two men. While 
the court in Eisnnicher granted summary judgment to the defend
ants as to the two men, the court found that Eisnnicher has created 
a genuine issue of material fact as to the "reasonableness of her 
detention." Id. at 956. Directly applicable here is the following 
observation from the Eisnnicher opinion:
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Even absent particularized reasonable suspicion, how
ever, courts have held that, where necessary to secure the 
scene of a valid search or arrest and ensure the safety of offi
cers and others, "innocent bystanders" may be temporarily 
detained. See, e.g., Michigan v. Summers, 452 U.S. 692, 
704-05, 101 S.Ct. 2587, 69 L.Ed.2d 340 (1981).  

310 F. Supp. 2d at 951.  
[10] In Michigan v. Summers, 452 U.S. 692, 101 S. Ct. 2587, 

69 L. Ed. 2d 340 (1981), the U.S. Supreme Court held that the 
occupants of a residence where officers were conducting a search 
pursuant to a valid warrant may be detained in order to prevent 
flight, minimize the risk of harm to officers, and conduct an 
orderly search. See, also, In re Interest of Andre W., 7 Neb. App.  
539, 584 N.W.2d 474 (1998), aff'd 256 Neb. 362, 590 N.W.2d 
827 (1999) (officers' seizure of defendant, who they reasonably 
believed occupied apartment being searched pursuant to valid 
warrant, was constitutionally permissible). The Eisnnicher court 
said that the cases allowing detention of bystanders for officer 
safety have the common thread that there must be a "'justifiable 
fear [for] personal safety.'" 310 F. Supp. 2d at 951. See, also, 
Ingram v. City of Columbus, 185 F.3d 579 (6th Cir. 1999). We 
note, however, that the Summers Court did not require any show
ing that there was a special danger to the police, because it found 
that the nature of the transaction-in Summers, the execution of 
a search warrant for illegal drugs-"may give rise to sudden vio
lence or frantic efforts to conceal or destroy evidence." 452 U.S.  
at 702. Applying these concepts to the instant case, this situation 
obviously does not involve what might be called the "presump
tion of potential sudden violence" which the Summers Court 
found was inherent in the execution of a search warrant for ille
gal drugs. This case involves two young women and two sepa
rate, but indirectly related, DUI investigations.  

[11,12] However, the evidence was that the location of the 
vehicles was such that Sparr could not drive away without driving 
between the rear of Mahoney's vehicle and the front of Reynolds' 
cruiser. This was the area where Reynolds was located and where 
he was going to have Mahoney perform the field sobriety tests. A 
police officer may take reasonable steps to ensure his personal 
safety and maintain the status quo during an investigative stop.
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State v. Soukharith, 253 Neb. 310, 570 N.W.2d 344 (1997), citing 
U.S. v. Brown, 51 F.3d 131 (8th Cir. 1995). Proceeding by anal
ogy, we have upheld the power of an officer to order a citizen to 
leave an investigation scene (the converse of Reynolds' directive 
herein for Sparr to stay put) so as not to interfere with the conduct 
of the investigation and jeopardize the safety of the officer and 
those being investigated. See State v. Hookstra, 10 Neb. App. 199, 
630 N.W.2d 469 (2001), aff'd 263 Neb. 116, 638 N.W.2d 829 
(2002). Thus, when Sparr attempted to maneuver her vehicle into 
the area where Reynolds was located outside his cruiser, at a time 
when he was going to have Mahoney perform field sobriety tests 
in that spot, Sparr could be ordered to stay put. In State v.  
Hookstra, 10 Neb. App. at 213-14, 630 N.W.2d at 481, we said: 

Clearly, an officer may order onlookers whose disruptive 
behavior poses a threat to the safety of the officer and his 
suspect to leave the scene of an arrest. See, Seattle v.  
Abercrombie, 85 Wash. App. 393, 945 P.2d 1132 (1997) 
(ability of police officers to restrict public access to crime 
scene serves significant governmental interest both in 
facilitating thorough investigation and ensuring safety of 
everyone at scene); Wilkerson v. State, 556 So. 2d 453, 456 
(Fla. App. 1990) (under Florida statute penalizing obstruc
tion of police work "[p]olice officers may lawfully demand 
that citizens move on and away from the area of a crime 
without impermissibly infringing upon the citizen's First 
Amendment rights"); State v. Manning, 146 N.J. Super.  
589, 591, 370 A.2d 499, 500 (1977) (under New Jersey 
statute penalizing interference with police work, court 
found it "perfectly reasonable" for arresting officer to re
quire no distraction from passenger when conducting DUI 
investigation).  

Therefore, remembering that the Fourth Amendment guards 
against only unreasonable seizures, see State v. Caples, 236 Neb.  
563, 462 N.W.2d 428 (1990), we find that the brief 10-minute 
seizure of Sparr while Reynolds completed his investigation of 
Mahoney and before Reynolds acquired reasonable suspicion to 
investigate Sparr for DUI upon contacting her was not unreason
able. It was done for the safety of Reynolds and Mahoney, and 
given the location of Mahoney's and Sparr's vehicles, as well as
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Reynolds and Mahoney, it was a reasonable safety measure to 
have Sparr remain parked while Reynolds did the investigation of 
Mahoney. Thus, while we find that Sparr was seized, it was not 
unreasonable, as it was limited in time and scope and was done 
out of justifiable concerns for safety.  

Finally, while Sparr argues that Reynolds stopped his cruiser so 
as to "box [her] in," brief for appellant at 12, careful review of the 
videotape shows that where Reynolds stopped his cruiser was dic
tated by where Mahoney stopped her vehicle. Reynolds stopped a 
short distance behind Mahoney and positioned his cruiser to the 
left of her rear bumper to enable the video camera to capture his 
interaction with her. In any event, to the extent that this argument 
is designed to bolster the conclusion that Sparr was seized, we 
agree that she was seized. But, she was not seized or detained in 
violation of the Fourth Amendment. Accordingly, while our rea
soning is slightly different from the trial court's, we find that the 
trial court did not err in overruling the motion to suppress and that 
the district court did not err in its affirmance of that ruling.  

AFFIRMED.  

ANDREW S. QUINN, APPELLEE, V.  

JOYCE E. QUINN, APPELLANT.  

689 N.W.2d 605 

Filed December 7, 2004. No. A-03-461.  

1. Divorce: Property Division: Appeal and Error. In actions for the dissolution of mar

riage, the division of property is a matter entrusted to the discretion of the trial judge, 

which will be reviewed de novo on the record and will be affirmed in the absence of 

an abuse of discretion.  
2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 

within the effective limits of authorized judicial power, elects to act or refrains from 

acting, and the selected option results in a decision which is untenable and unfairly 

deprives a litigant of a substantial right or a just result in matters submitted for dispo

sition through a judicial system.  
3. Property Division: Gifts. If a spouse receives a gift or inheritance which is traceable, 

usually that property is set off to that spouse and not included in the marital estate.  

4. Property: Title. Generally, the law of the situs shall exclusively govern in regard to 

all rights, interests, and titles in and to immovable property.  

5. Property: Title: Marriage. In the context of marriage, when a spouse owns an inter

est in land at the time of the marriage, the effect of marriage upon that interest is deter

mined by the law that would be applied by courts of the situs.
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6. Property: Title: States. Under Washington law, the character of property as separate 
or community is established when it is acquired.  

7. Property: Title: Marriage: Presumptions. Property acquired during marriage is 
presumed to be community property.  

8. Property: Valuation: Title: Presumptions: Evidence. Any increase in the value of 
separate property is presumed to be separate property, but this presumption may be 
rebutted by direct and positive evidence that the increase is attributable to community 
funds or labors.  

9. Evidence: Appeal and Error. When evidence is in conflict, an appellate court, in its 
de novo review, may give weight to the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather than another.  

10. Divorce: Courts: Property Division. The manner in which property is titled or trans
ferred by the parties during a marriage does not restrict a trial court's determination 
of how the property will be divided in an action for dissolution of marriage. As a gen
eral rule, all property accumulated and acquired by either spouse during the marriage 
is part of the marital estate, unless it falls within an exception to the general rule.  

11. Property Division: Alimony. How property inherited by a party before or during a 
marriage will be considered in determining the division of property or an award of 
alimony must depend upon the facts of the particular case and the equities involved.  

12. Property Division. In determining the division of property, if an inheritance can be 
identified, it is to be set off to the inheriting spouse and eliminated from the mari
tal estate.  

13. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
a trial court is correct, although such correctness is based on a different ground from 
that assigned by the trial court, an appellate court will affirm.  

Appeal from the District Court for Lancaster County: 
STEVEN D. BURNS, Judge. Affirmed.  

Bernard J. Glaser, Jr., for appellant.  

Jeanelle S. Kleveland, of Kleveland Law Offices, for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
I. INTRODUCTION 

Joyce E. Quinn appeals from the decree dissolving her marriage 
to Andrew S. Quinn, primarily arguing that the trial court erred in 
concluding that the parties' jointly titled house in Lincoln, 
Nebraska, and furniture purchased during the marriage were 
Andrew's separate property because they had been purchased 
using proceeds from the sale of a house in Seattle, Washington, 
which Andrew had purchased, using inherited funds, prior to the 
marriage and which the parties had renovated during the marriage.
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We conclude that the trial court did not abuse its discretion in 
dividing the property between the parties, and we affirm.  

II. BACKGROUND 
Joyce and Andrew were married on April 18, 1998, in Lincoln, 

Nebraska. No children were born to or adopted by them during 
the marriage. When they married, the parties lived in Seattle, 
Washington. They moved to Lincoln in December 2000. The par
ties separated on December 21, 2001. On December 27, Andrew 
filed a petition for dissolution of marriage with the Lancaster 
County District Court. Both parties, as well as two appraisers, 
testified at the dissolution hearing.  

1. ANDREW'S TESTIMONY 

Andrew testified that in 1993, upon his father's death, he inher
ited approximately $200,000, amounting to between $160,000 and 
$170,000 after taxes. The inheritance also included three receiv
ables secured by mortgages, which receivables Andrew described, 
and to which we will refer, as mortgages. In November 1994, 
Andrew used a portion of his inheritance to purchase a house in 
Seattle (Seattle house or Seattle property) for $70,000.  

Andrew was unemployed from December 1998 until March 
1999 and worked as a metal fabricator from March 1999 through 
July 2000. Andrew was again unemployed until April 2001. In 
addition to his wages, during the marriage Andrew utilized funds 
attributable to his inheritance, income from a rental house stipu
lated to be Andrew's separate property, payments received on the 
three mortgages, and an insurance benefit concerning an auto
mobile accident involving his "premarital truck." 

The Seattle house underwent extensive renovations both before 
and after the parties married. Andrew testified that he provided 
the labor for the vast majority of the renovations and claimed that 
Joyce painted a bathroom but did little else to renovate the Seattle 
house. Andrew testified that Joyce made no financial contribution 
to improvements to the Seattle property and that all contributions 
toward the Seattle property came from the nonmarital sources 
identified above.  

Andrew asserted that he and Joyce maintained completely 
separate finances. They maintained separate checking accounts, 
savings accounts, and credit cards during the marriage, and they
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never had a joint financial account of any kind. During all rele
vant times, Andrew had one checking account, at a credit union 
in Seattle. In that account, Andrew deposited the income from his 
inheritance and his wages. Andrew also had a savings account at 
the credit union. The court received a transaction history report 
listing transactions in Andrew's checking (draft) account and his 
savings (share) account from April 1998 to December 2001.  

Andrew sold the Seattle property in November 2000 for a 
gross selling price of $232,500. Andrew testified that he received 
the sale proceeds through an electronic funds transfer from an 
escrow account into his checking account. Andrew's credit union 
transaction history report shows a deposit from "FEDWIRE IN 
FR PHOENIX SVGS BNK/ESCROW" on November 30, in the 
amount of $220,344.67.  

Andrew stated that when he and Joyce moved to Lincoln, he 
purchased a house there (Lincoln house or Lincoln property) and 
closed the sale on January 19, 2001, for $199,500. Andrew testi
fied that he made a $150,000 downpayment on the Lincoln prop
erty using the proceeds from the sale of the Seattle property.  
Andrew's credit union records reflect that on January 19, Andrew 
made withdrawals totaling $152,277.04. Joyce did not contribute 
to the downpayment.  

Andrew obtained a loan of $50,000 to purchase the Lincoln 
house, which was secured by a mortgage on the Lincoln prop
erty. According to Andrew, because neither of the parties was 
employed, the mortgage company instructed them to put both of 
their names on the title. During the "first few months" that they 
lived at the Lincoln property, Andrew made the payments on the 
loan using the proceeds from the sale of the Seattle property.  
Andrew continued to pay the loan installments after the parties' 
separation, and since purchasing the Lincoln property, Andrew 
has written all the checks for the loan payments.  

Andrew paid for furniture and antiques, valued at $10,250.47, 
for the Lincoln house. Because Andrew was not working at the 
time, he purchased all of these furnishings with proceeds from 
the sale of the Seattle property. He purchased the majority of 
these items with funds from his checking account, and he pur
chased "a couple" with a credit card. The trial court received into 
evidence a list of these items specifying the price of each item
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and the number of the check (draft) used for each check pur
chase. The draft numbers on the list correspond with those in 
Andrew's credit union transaction history report. Andrew's credit 
card purchases accounted for $1,826.43 of the $10,250.47 he 
paid for the furnishings.  

Andrew testified that he also used the Seattle house sale pro
ceeds to retire debt he had incurred in renovating the Seattle prop
erty. Andrew had replaced the roof of the Seattle house and funded 
the project with a $5,000 loan from his credit union. Andrew tes
tified that he made monthly payments on the loan using the "pro
ceeds of the loan" before paying the remainder of the loan from 
proceeds from the sale of the Seattle property. Andrew's trans
action history report shows a "TRANS PER LN PYOFF" in the 
amount of $4,194.21 made on December 4, 2000. Andrew used his 
credit card to pay for a new furnace in the Seattle house and paid 
off that debt with the Seattle house sale proceeds. He also obtained 
a cash advance on his credit card to fund the refinishing of the 
floors in the Seattle house, and he testified that he paid that debt as 
well with the Seattle house sale proceeds.  

Andrew testified that he made some payments on Joyce's stu
dent loans and credit card debts for a period during which Joyce 
was unemployed.  

2. JOYCE'S TESTIMONY 
Joyce testified that she and Andrew worked on renovating the 

Seattle house for the first 2 to 21h years of their marriage. In help
ing to renovate the house, Joyce did everything Andrew requested.  
Joyce opined that she and Andrew contributed equally to the ren
ovations of the Seattle house. Although they did not perform the 
same tasks, she maintained that their contributions had equal 
value. Joyce testified that she did more than paint a bathroom. She 
assisted in major projects, such as plumbing, rewiring, and hang
ing drywall.  

Joyce graduated from law school shortly before the parties 
married and worked as a civil rights investigator while the parties 
lived in Seattle. She testified that she and Andrew maintained sep
arate checking accounts. Joyce deposited her salary into her 
checking account; Andrew deposited his salary into his checking 
account. Joyce had her own credit cards. Although the parties
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never had a joint account, Joyce asserted that their money was 
collectively "our money," that they never made a distinction 
between his money and her money, and that they had discussed 
not making such a distinction. She testified that both parties con
tributed to household expenses.  

Joyce explained that the parties had not discussed adding her 
name as an owner of the Seattle property because they planned to 
remodel the house, sell it, and move to Lincoln. Joyce did not pay 
any real estate taxes on the Seattle property but claimed that she 
paid for some of the renovations to the house from her account.  
Joyce was not involved in the sale of the Seattle property.  

When the parties moved to Lincoln, Andrew made the down
payment on the Lincoln house from his checking account. Joyce 
admitted that Andrew had deposited all of the proceeds from the 
Seattle property in that account. All of the payments on the 
Lincoln house came from Andrew's account, and Joyce admit
ted that she never contributed any money to that account. Joyce 
never made any payments on the mortgage debt; nor did she pay 
any of the real estate taxes or insurance for the Lincoln house 
from her account.  

Joyce and Andrew purchased almost all of the furniture for the 
Lincoln house after they moved to Lincoln. They shopped to
gether, and Joyce testified that it was assumed that the furniture 
belonged to both of them. Joyce confirmed that they purchased 
the furniture with, "for the most part," the proceeds from the 
Seattle property.  

3. APPRAISERS' TESTIMONY 
James H. Irish, a certified appraiser in Seattle, testified that 

he appraised the Seattle property and prepared an appraisal 
report. He had prepared appraisals in Seattle from 1979 to 1985 
and from 1992 to the date of trial and was familiar with real 
estate trends in Seattle. Irish visited the Seattle property several 
times after the property had been sold, but he did not inspect the 
interior. He relied on Andrew's representations of the interior 
improvements made before and after the date of the wedding. In 
compiling his appraisal, Irish compared the Seattle property to 
six other homes in the area. Irish appraised the Seattle property 
in 2002 to determine its value as of April 18, 1998, the date the
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parties married, and concluded that it was worth $170,000 on 
that date.  

Irish testified that the value of the Seattle property is based pri
marily on the land, rather than being a function of improvements 
to the structure thereon. He explained that Seattle is bounded by 
water on the east and west and by other communities on the north 
and south and that thus, there is no land available for growth of 
the city except to the north or south. This limitation, he said, con
tributes to the increase in land values. Because Seattle has little 
room to grow, Irish stated, it "is the land that's what matters. The 
value is in the land in Seattle." Irish also stated that "gentrifica
tion" is ongoing around the location of the Seattle property. Irish 
explained that gentrification occurs when an area becomes popu
lar to the wealthy and people who have previously occupied the 
area are pushed out because prices rise rapidly. Properties in the 
area are completely redeveloped or significantly rehabilitated.  

When asked whether certain improvements that the parties tes
tified they had made after they married would have increased the 
value of the Seattle property, Irish opined that the improvements 
would "[n]ot significantly" have increased the Seattle property's 
value because a buyer might raze the house and build a new one 
on the site. According to Irish, the specific improvements to 
which the parties testified would affect the value of the Seattle 
house "[a] trifle" and "nominally" and make a "slight difference." 

The trial court received King County assessor's records for the 
Seattle property which valued the Seattle property at $83,000 in 
1998 and $111,000 in 2000, the year Andrew sold the property.  
The assessor's records valued the house and the land separately 
and reflected that the house increased in value from $61,000 in 
1998 to $82,000 in 2000. Irish testified that the appraisals done 
by the county assessor's office were not accurate. He explained 
that in Washington, assessed valuations lag because the taxable 
status date for a given property is January 1 of the year prior to 
the year in which a tax bill is sent. For example, 2003 property 
taxes would be based on assessed values as of January 1, 2002, 
and those valuations would be based on the sales data as shown 
by excise tax affidavits for 2000 and 2001. For this reason, Irish 
opined, the assessor's records did not represent the full and true 
value of the Seattle property.
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Dwight L. Johnson testified that he is a licensed appraiser in 
Nebraska and had been a senior residential appraiser since 1971.  
Johnson appraised some properties in Washington at the begin
ning of his career. He stated that the appraisal principles and tech
niques used in Washington were not different from those used in 
Nebraska. In preparation for his testimony, Johnson reviewed 
Irish's trial testimony and Irish's appraisal of the Seattle property.  
He also obtained information from the county assessor to famil
iarize himself with the Seattle property. Johnson never appraised 
any property in Seattle.  

Johnson testified that when an appraiser selects comparable 
properties, he or she should find comparables that are similar to 
the appraised property in size, style, condition, and age. In 
Johnson's opinion, only two of the six properties selected by Irish 
were suitably comparable to the Seattle property. He testified that 
Irish compared the Seattle property to some comparables that had 
greater square footage than the Seattle property, without adjusting 
for that difference. Johnson stated that he would not have applied 
a square-footage analysis in that manner. Johnson also noted that 
counter to what he would have done, Irish did not account for the 
properties' frontage.  

Johnson admitted that he had not studied the real estate mar
ket in Seattle during the 10 years preceding trial and was not 
familiar with what had happened to land values in Seattle in the 
mid- to late 1990's. He testified that he was not familiar with the 
term "gentrification." However, he maintained that if gentrifica
tion was occurring as Irish had described it, Irish's appraisal was 
flawed because in calculating the value of the Seattle property, he 
did not show the price of land per square foot or frontage foot.  
Johnson stated that if the land was as valuable as Irish asserted, 
an appraiser should be able to find one or two land sales show
ing the value of land per square foot.  

4. TRIAL COURT'S DECREE 

The trial court entered a dissolution decree on March 21, 2003.  
Following an extensive analysis of the relevant facts and law, it 
awarded the Lincoln house to Andrew, as well as the household 
furnishings in that residence.
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III. ASSIGNMENTS OF ERROR 
Joyce assigns that the trial court erred in (1) finding that the 

remodeling done to the Seattle property after the parties' mar
riage was funded entirely by Andrew, (2) finding that there was 
not evidence to show what work had been done on the Seattle 
property after the marriage, (3) finding that Joyce had not ac
quired an interest in the Seattle property, (4) not finding that the 
increase in value of the Seattle property was community prop
erty, (5) failing to recognize an equitable lien in the Seattle prop
erty in favor of Joyce, (6) finding that the costs of remodeling the 
Seattle property were paid solely through Andrew's separate 
funds, (7) finding that Andrew paid the $150,000 downpayment 
on the Lincoln property with his separate funds, (8) finding that 
Andrew rebutted the presumption of a gift to Joyce of one-half of 
the equity in the Lincoln property, and (9) finding that Andrew 
purchased the parties' furniture with his separate funds and that 
it was Andrew's separate property.  

IV. STANDARD OF REVIEW 
[1,2] In actions for the dissolution of marriage, the division of 

property is a matter entrusted to the discretion of the trial judge, 
which will be reviewed de novo on the record and will be 
affirmed in the absence of an abuse of discretion. Schuman v.  
Schuman, 265 Neb. 459, 658 N.W.2d 30 (2003). A judicial abuse 
of discretion exists when a judge, within the effective limits of 
authorized judicial power, elects to act or refrains from acting, 
and the selected option results in a decision which is untenable 
and unfairly deprives a litigant of a substantial right or a just 
result in matters submitted for disposition through a judicial sys
tem. Id.  

V. ANALYSIS 
[3] Joyce argues that the trial court erred in finding that 

Andrew used separate funds to pay the downpayment on the 
Lincoln house and to purchase the furniture for that house. There 
is evidence that the funds used for those expenditures came from 
the proceeds of the sale of the Seattle property, which Andrew 
had purchased with his inheritance prior to the marriage. If a 
spouse receives a gift or inheritance which is traceable, usually
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that property is set off to that spouse and not included in the mar
ital estate. See Grams v. Grams, 9 Neb. App. 994, 624 N.W.2d 42 
(2001).  

[4,5] We note that in their briefs, both parties have utilized 
Washington law to determine the characterization of the Seattle 
property. Generally, "the law of the situs shall exclusively govern 
in regard to all rights, interests and titles in and to immovable 
property." (Emphasis omitted.) Morris v. Linton, 74 Neb. 411, 
417, 104 N.W. 927, 929 (1905). In the context of marriage, when 
a spouse owns an interest in land at the time of the marriage, the 
effect of marriage upon that interest is determined by the law that 
would be applied by courts of the situs. Restatement (Second) of 
Conflict of Laws § 233 (1971). In the instant case, Andrew 
acquired the Seattle property before the marriage and the parties 
resided in the State of Washington at the time of the marriage and 
continued to reside in that state until they moved to Nebraska 
after disposition of the Seattle house. Because the parties then 
resided in Washington, where the Seattle property was situated, a 
Washington court would have applied Washington law to deter
mine Joyce's interest, if any, in the Seattle house. Therefore, we 
apply Washington law to consider whether Andrew met his bur
den of showing that the Seattle property was nonmarital in char
acter. See Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000) 
(burden to show property is nonmarital remains with person 
making such claim).  

1. SEATTLE PROPERTY 

[6,7] Under Washington law, the character of property as sepa
rate or community is established when it is acquired. Marriage of 
Skarbek, 100 Wash. App. 444, 997 P.2d 447 (2000). Property 
acquired during marriage is presumed to be community property.  
Dean v. Lehman, 143 Wash. 2d 12, 18 P.3d 523 (2001). See, also, 
Wash. Rev. Code Ann. § 26.16.030 (West 1997). Property acquired 
before marriage is presumed to be separate. Marriage of Skarbek, 
suora; Wash. Rev. Code Ann. §§ 26.16.010 and 26.16.020 (West 
1997). Andrew acquired the Seattle property before he married 
Joyce; therefore, it is presumed to be separate property.  

[8] So long as it can be traced and identified, separate property 
remains separate "through changes and transitions." Marriage of
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Pearson-Maines, 70 Wash. App. 860, 866, 855 P.2d 1210, 1214 
(1993). Any increase in the value of separate property is presumed 
to be separate property, but this presumption may be rebutted by 
direct and positive evidence that the increase is attributable to 
community funds or labors. Marriage of Elam, 97 Wash. 2d 811, 
650 P.2d 213 (1982). This rule entitles each spouse to the increase 
in value during the marriage of his or her separately owned prop
erty, except to the extent to which the other spouse can show that 
the increase was attributable to community contributions. Id.  
Thus, if there is direct and positive evidence that the increase in 
value of separate property is attributable to community labor or 
funds, the community may be equitably entitled to reimbursement 
for the contributions that caused the increase in value. See id.  
Moreover, the community should be entitled to a share of the 
increase in value due to inflation in proportion to the value of 
community contributions to the property. Id. The party with the 
separate property may defend against the claim that the commu
nity has an equitable interest by showing that the increase in value 
is attributable not to contributions by the community, but to qual
ities inherent in the asset, such as market trends and inflation. See 
Marriage of Lindemann, 92 Wash. App. 64, 960 P.2d 966 (1998).  

Joyce argues that the trial court erred in failing to find that the 
Seattle house's increase in value was community property and in 
failing to recognize an equitable lien in the Seattle house in her 
favor. She asserts that the Seattle house increased in value due to 
renovations accomplished through community funds and labors.  

[9] Irish testified that the properties in the area of the Seattle 
property had significantly increased in value due to gentrifica
tion and that most of the Seattle property's value lay in the land, 
not the structure thereon. He explained that specific improve
ments to the house would increase the value only "[a] trifle," 
"nominally," or "[n]ot significantly." Joyce contends that the 
trial court erred in relying on Irish's appraisal because it was 
based on inaccurate facts and was not properly prepared, as tes
tified by Johnson. However, when evidence is in conflict, this 
court, in its de novo review, may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. See Noonan v. Noonan, 
261 Neb. 552, 624 N.W.2d 314 (2001). We digress to note that
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property tax assessment records were received without objec
tion. See First Nat. Bank of York v. Critel, 251 Neb. 128, 555 
N.W.2d 773 (1996) (property tax assessment valuation received 
without objection had some relevance to determination of mini
mum value of foreclosed land). However, although the tax 
records showed that the value of the house increased after the 
marriage, they do not indicate whether the renovations caused 
the increase, and Irish discounted the records' accuracy.  

Basing our conclusion on the evidence and giving weight to 
the trial court's acceptance of Irish's testimony, we cannot say 
that the trial court abused its discretion in finding that Joyce had 
acquired no interest in the Seattle property, because there was no 
direct and positive evidence that Joyce's efforts to improve the 
property increased its value. Having so concluded, we need not 
consider Joyce's remaining assignments of error regarding the 
Seattle property. See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 
(1994) (appellate court is not obligated to engage in analysis 
which is not needed to adjudicate case and controversy before it).  

2. LINCOLN PROPERTY 

(a) Tracing 
Joyce assigns that the trial court erred in finding that Andrew 

used his separate funds to make the $150,000 downpayment on 
the Lincoln house. She asserts that the trial court should not have 
permitted the tracing of the proceeds from the sale of the Seattle 
house through sale and reinvestment.  

It has been a longstanding rule that when awarding prop
erty in a dissolution of marriage, property acquired by one 
of the parties through gift or inheritance ... which property 
is readily identifiable and traceable to that party, ordinarily 
is set off to the individual receiving the inheritance or gift 
and is not considered a part of the marital estate.  

(Citations omitted.) Grams v. Grams, 9 Neb. App. 994, 1013, 624 
N.W.2d 42, 58 (2001). Andrew invested his inheritance in the 
Seattle property. That property increased in value without the 
aid of community efforts, and we have concluded that it was 
Andrew's separate property in its entirety when Andrew sold it.  
Andrew used the proceeds from that sale for the downpayment on 
the Lincoln property. Andrew's inheritance is readily traceable
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throughout these transactions. Upon our de novo review, we con
clude that the trial court did not abuse its discretion in effectively 
tracing Andrew's inheritance to the downpayment on the Lincoln 

property.  
Joyce argues, citing Rezac v. Rezac, 221 Neb. 516, 378 N.W.2d 

196 (1985), that tracing premarital funds through sale and rein
vestment is disfavored by Nebraska courts. In Rezac, certain land 
and a veterinary clinic were purchased during the parties' mar
riage and the trial court included these assets in the marital estate.  
The husband argued that the assets were purchased with proceeds 
from the sale of other property owned by him before the marriage, 
suggesting that the court should trace the premarital property 
through its disposition and reinvestment during the marriage in 
order to preserve the separate character of the land and veterinary 
clinic. The Nebraska Supreme Court upheld the trial court's deci
sion, stating: 

Tracing property is generally an unworkable proposition 
because the parties have a tendency to suggest tracing only 
when there is an improvement in value. Although some 
courts find a justifiable reason for limited tracing of prior 
owned property, it is not error to restrict the credit to the 
identical property which is retained during the marriage or 
to the value of the property at the time of the marriage or 
when disposed of during the marriage.  

Id. at 519, 221 N.W.2d at 198. Thus, although the court in Rezac 
upheld the trial court's decision not to allow tracing, it did not pre
clude tracing as a technique in a proper case, and under the facts 
of this case, we have concluded that the trial court did not abuse 
its discretion in allowing tracing.  

Joyce cites Grams v. Grams, 9 Neb. App. 994, 624 N.W.2d 42 
(2001), for the proposition that without receipts, canceled checks, 
or other evidence to show how the marital property was disposed, 
Andrew's testimony is not sufficient to exclude the downpay
ment on the Lincoln property from the marital estate. In Grams, 
this court found that the trial court abused its discretion in allow
ing the tracing of $17,000 from a premarital savings account 
which the wife testified she spent to support herself and her chil
dren after the parties' separation. In doing so, this court applied 
Brunges v. Brunges, 260 Neb. 660, 665, 619 N.W.2d 456, 461
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(2000), in which the Nebraska Supreme Court found that the hus
band did not properly account for the disposition of marital prop
erty after the parties' separation because he either did not offer an 
explanation as to the disposition of certain funds or testified that 
certain funds had been" 'put towards [sic] bills"' without docu
mentation or testimony as to the specific bills that he paid.  

The present case is distinguishable from Grams. In Grams, 
this court disapproved tracing because the wife used premarital 
funds to defray unspecified, and presumably sundry, expenses. In 
the instant case, Andrew immediately applied the Seattle house 
sale proceeds to the downpayment on the Lincoln property, the 
retirement of specific debts, and the purchase of identified items 
of furniture. Moreover, although we have concluded that the 
above-stated rule in Grams does not apply here, we note that 
there are debits in Andrew's credit union transaction history 
report approximating most of the expenditures to which he testi
fied. We also note that while Joyce did not specifically admit that 
the funds for the downpayment on the Lincoln property came 
from the Seattle house sale proceeds, her testimony did not con
tradict Andrew's testimony concerning that source of funds.  
Based on this evidence, we conclude that the trial court did not 
abuse its discretion in tracing Andrew's separate property.  

(b) Joint Title 
The Lincoln property is titled in both parties' names as joint 

tenants. Joyce assigns that the trial court erred in finding that 
Andrew rebutted the presumption of a gift to Joyce of one-half of 
the equity of the Lincoln house. In so finding, the trial court 
apparently applied the proposition that when a husband and wife 
take title to a property as joint tenants, even though one pays all 
the consideration therefor, a rebuttable presumption arises that the 
spouse paying the consideration intended to gift one-half of the 
interest to the other spouse. See Gerard-Ley v. Ley, 5 Neb. App.  
229, 558 N.W.2d 63 (1996), disapproved, Schuman v. Schuman, 
265 Neb. 459, 658 N.W.2d 30 (2003).  

[10-12] In Schuman, which was released 1 week before the 
trial court's opinion in the instant case, the Nebraska Supreme 
Court specifically disapproved Gerard-Ley v. Ley, supra, stating: 

The manner in which property is titled or transferred by the 
parties during the marriage does not restrict the trial court's
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determination of how the property will be divided in an 
action for dissolution of marriage. As a general rule, all 
property accumulated and acquired by either spouse during 
the marriage is part of the marital estate, unless it falls 
within an exception to the general rule. . .. To the extent 
that the Court of Appeals' opinion in Gerard-Ley can be 
interpreted to mean that nonmarital property which during 
a marriage is titled in joint tenancy cannot be considered as 
a nonmarital asset in an action for dissolution of marriage, 
such interpretation is expressly disapproved.  

How property inherited by a party before or during the 
marriage will be considered in determining the division of 
property or an award of alimony must depend upon the facts 
of the particular case and the equities involved. ... If the 
inheritance can be identified, it is to be set off to the inherit
ing spouse and eliminated from the marital estate.  

(Citations omitted.) 265 Neb. at 469-70, 658 N.W.2d at 39. In the 
instant case, we apply the principles reiterated in Schuman rather 
than the rationale from Gerard-Ley apparently utilized by the 
trial court.  

[13] As we have already discussed, the downpayment on the 
Lincoln house is readily traceable to Andrew's inheritance.  
Moreover, Andrew used funds traceable to his inheritance to make 
mortgage payments for the "first few months" and continued to 
make the mortgage payments from his checking account there
after. Joyce made no financial contribution to the Lincoln prop
erty. On a de novo review of the facts in this case, we conclude 
that the trial court did not err in awarding the equity in the Lincoln 
property to Andrew, regardless of the fact that the parties held title 
to that property as joint tenants. See Crystal Clear Optical v.  
Silver, 247 Neb. 981, 531 N.W.2d 535 (1995) (where record 
demonstrates that decision of trial court is correct, although such 
correctness is based on different ground from that assigned by 
trial court, appellate court will affirm).  

Joyce urges that the equities of the case entitle her to a share 
in the equity of the Lincoln property. She asks us to consider her 
contributions to the improvement of the Seattle house and to liv
ing expenses during Andrew's unemployment. As we have con
cluded above, the evidence does not support a finding that the
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improvements to the Seattle house increased its value. Moreover, 
the evidence shows that both Joyce and Andrew contributed to 
household expenses during the marriage and that Andrew paid 
Joyce's student loan and credit card payments while Joyce was 
unemployed. Considering the equities of the case, we conclude 
that the trial court did not abuse its discretion in tracing and allo
cating Andrew's inheritance.  

3. FURNITURE 

Joyce assigns error to the trial court's findings that Andrew 
purchased the parties' furniture with separate funds and that the 
furniture was Andrew's separate property. Andrew testified that 
he paid for the furniture and antiques with funds from his check
ing account in Seattle, and Andrew's credit union transaction his
tory report affirms that Andrew purchased over $8,000 in furni
ture and antiques using the funds in his checking account. Andrew 
stated that everything was purchased from the proceeds of the sale 
of the Seattle house. Joyce testified that it was assumed that the 
furniture belonged to both of them but confirmed that the fur
nishings were purchased with, "for the most part," the proceeds 
from the sale of the Seattle property. Because we have concluded 
that the proceeds from the sale of the Seattle property were 
Andrew's separate property, we also conclude that the trial court 
did not abuse its discretion in finding the furniture Andrew pur
chased with those proceeds to be his separate property. See Grams 
v. Grams, 9 Neb. App. 994, 624 N.W.2d 42 (2001).  

VI. CONCLUSION 
For the foregoing reasons, we affirm, concluding that the trial 

court did not abuse its discretion in dividing the property between 
the parties.  

AFFIRMED.
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JACQAUS L. MARTIN, APPELLANT, V.  

ROBERT CURRY ET AL., APPELLEES.  

690 N.W.2d 186 

Filed December 7, 2004. No. A-03-604.  

I. Summary Judgment Summary judgment is proper when the pleadings and the evi
dence admitted at the hearing disclose that there is no genuine issue as to any mate
rial fact or as to the ultimate inferences that may be drawn from those facts and that 
the moving party is entitled to judgment as a matter of law.  

2. Constitutional Law: Public Officers and Employees: Liability. Under 42 U.S.C.  
§ 1983 (2000), public officials sued in their individual capacity are shielded from lia
bility for civil damages insofar as their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person would have known.  

3. Public Officers and Employees: Immunity. Whether an official may prevail in his 
or her qualified immunity defense depends upon the objective reasonableness of his 
or her conduct as measured by reference to clearly established law.  

4. Constitutional Law: Public Officers and Employees: Immunity. Under the two
part analysis to determine whether a defendant public official is entitled to qualified 
immunity, we must determine (1) whether the plaintiff has alleged the violation of a 
constitutional right and (2) whether that right was clearly established at the time of the 
alleged violation.  

5. Constitutional Law: Public Officers and Employees: Proof. For a constitutional 
right to be clearly established, the contours of the right must be sufficiently clear that 
a reasonable official would understand that what he or she is doing violates that right.  

6. Due Process: Prisoners. In order to implicate the protections of the Due Process 
Clause, there must be at stake a protectible liberty interest of the inmate.  

7. : _ . Liberty interests will be generally limited to freedom from restraint 
which, while not exceeding the sentence in such an unexpected manner as to give rise 
to protection by the Due Process Clause of its own force, nonetheless imposes atypi
cal and significant hardship on the inmate in relation to the ordinary incidents of 
prison life.  

8. Prisoners. Administrative and disciplinary segregation are not atypical and signifi
cant hardships.  

9. Constitutional Law: Prisoners. While prisoners do not shed all constitutional rights 
at the prison gate, lawful incarceration brings about the necessary withdrawal or lim
itation of many privileges and rights.  

10. Public Officers and Employees: Prisoners. Discipline by prison officials in response 
to a wide range of misconduct falls within the expected perimeters of the sentence 
imposed by a court of law.  

I1. : .Prison officials are obligated to engage only in an informal, nonadversary 
review of the information supporting a respondent's administrative confinement, 
including whatever statement the respondent wished to submit, within a reasonable 
time after confining him or her to administrative segregation.  

12. Civil Rights: States: Public Officers and Employees. Neither a state nor its officials 
acting in their official capacities are persons under 42 U.S.C. § 1983 (2000).
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13. Actions: Public Officers and Employees: Immunity. An action against a public 
officer to obtain relief from an invalid act or from an abuse of authority by the officer 
or agent is not a suit against the state and is not prohibited by sovereign immunity.  

14. _: _: . Suits which seek to compel an affirmative action on the part of 

state officials are barred by sovereign immunity.  

Appeal from the District Court for Johnson County: DANIEL 
BRYAN, JR., Judge. Affirmed.  

JacQaus L. Martin, pro se.  

Jon Bruning, Attorney General, and Amber Fae Herrick for 
appellees.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
JacQaus L. Martin appeals the decision of the district court for 

Johnson County which denied his motion for summary judgment 
and which granted the appellees' motion for summary judgment 
and dismissed the action.  

I. FACTUAL BACKGROUND 
The facts, as set forth in the district court's order of May 9, 

2003, are undisputed. Martin is an inmate at the Tecumseh State 
Correctional Institution (TSCI). At all times relevant to his peti
tion, Martin was housed in the segregation unit at TSCI. On 
March 15, 2000, Martin was admitted to segregation. Inmates 
assigned to segregation have their segregation status reviewed by 
an appropriate unit classification committee every 7 days during 
the first 60 days of confinement and every 2 weeks for any period 
exceeding 60 days. On November 6, 2002, a segregation status 
review was conducted with respect to Martin. His last review was 
2 weeks prior, on October 23. The review sheet reflects that his 
proposed tentative release date from disciplinary segregation was 
December 1. On November 20 and December 4, segregation sta
tus reviews were conducted on Martin. His review sheets reflect 
that his proposed tentative release date from disciplinary segre
gation was to be December 16. At the December 4 hearing, the 
unit classification committee also recommended Martin's place
ment on administrative confinement status, with a review in 90 
days due to the seriousness of Martin's June 7, 2001, assault on
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staff at the Nebraska State Penitentiary and continued assaultive 
and poor behavior while in segregation. On December 16, 2002, 
the segregation unit manager audited the records of the segre
gated inmates and updated Martin's records to reflect that his 
tentative release date from disciplinary segregation would be 
February 14, 2003, not December 16, 2002. The updated release 
date was due to two sanctions Martin received in April 2002.  

II. PROCEDURAL BACKGROUND 
On December 4, 2002, Martin filed a petition alleging a civil 

rights claim under 42 U.S.C. § 1983 (2000) and seeking mone
tary damages and injunctive relief. On December 24, he filed a 
motion for summary judgment, claiming that the district court 
should issue an order concerning "retaliatory, conspired classifi
cations, and violations of [his] rights, by placement on adminis
trative confin[e]ment." On February 26, 2003, the appellees filed 
their answer. On March 12, the appellees filed their motion for 
summary judgment, claiming that there was no issue as to any 
material fact and that the appellees were entitled to immunity 
from suit.  

A hearing on the motions for summary judgment was held on 
May 5, 2003. At the hearing, evidence was submitted, argument 
was heard, and the motions were taken under advisement. On 
May 9, the district court denied Martin's motion for summary 
judgment and granted the appellees' motion for summary judg
ment. The district court found that the appellees were entitled to 
summary judgment in their official capacities, based on sover
eign immunity, and in their individual capacities, based on qual
ified immunity. Martin now appeals.  

III. ASSIGNMENTS OF ERROR 
Martin alleges, summarized and restated, that the district court 

erred (1) by not reading exhibit 5 in his original petition, (2) by 
not affording him equal protection of the laws, (3) by finding that 
the appellees had qualified immunity, and (4) by finding that the 
appellees had sovereign immunity.  

IV. STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and the 

evidence admitted at the hearing disclose that there is no genuine
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issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Zannini v. Ameritrade 
Holding Corp., 266 Neb. 492, 667 N.W.2d 222 (2003). In appel
late review of a summary judgment, the court views the evidence 
in a light most favorable to the party against whom the judgment 
is granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence. Id.  

V. ANALYSIS 
1. ASSIGNMENT OF ERROR No. 1 

Martin argues that the district court erred by not reading 
exhibit 5 (deposition of a TSCI case manager) in Martin's orig
inal petition. In its order, the district court stated, "The exhibits 
submitted by [Martin] are not sufficient evidence as a matter of 
law to justify a judgment for [Martin] without more." This state
ment by the district court suggests that the district court did con
sider all the evidence submitted by Martin, including exhibit 5.  
And, Martin points to nothing which would suggest otherwise.  
Therefore, this assignment is without merit.  

2. ASSIGNMENT OF ERROR No. 2 
Martin argues that the district court erred by not affording him 

equal protection of the laws. There is no evidence in the record 
to show that the district court did not afford Martin equal protec
tion of the laws. Therefore, this assignment is without merit.  

3. ASSIGNMENTS OF ERROR Nos. 3 AND 4 
Martin argues that the district court erred in granting the ap

pellees' motions for summary judgment. Specifically, Martin 
argues that the district court erred by not considering the issues of 
injunctive relief, finding that the appellees, in their official capac
ities, had sovereign immunity and, in their individual capacities, 
had qualified immunity. The appellees argued that they are im
mune from suit, that there is no genuine issue of material fact, and 
that they are therefore entitled to judgment as a matter of law.  

The party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must pro
duce sufficient evidence to demonstrate that the moving party is 
entitled to judgment as a matter of law. Wagner v. Pope, 247 Neb.
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951, 531 N.W.2d 234 (1995). After a movant for summary judg
ment has shown facts entitling the movant to judgment as a mat
ter of law, the opposing party has the burden to present evidence 
showing an issue of material fact which prevents judgment as a 
matter of law for the moving party. Id.  

(a) Qualified Immunity 
[2,3] Under § 1983, "public officials sued in their individual 

capacity '"are shielded from liability for civil damages insofar as 
their conduct does not violate clearly established statutory or 
constitutional rights of which a reasonable person would have 
known."' " Shearer v. Leuenberger, 256 Neb. 566, 577, 591 
N.W.2d 762, 769 (1999), disapproved on other grounds, Simon v.  
City of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004). "Whether 
an official may prevail in his or her qualified immunity defense 
depends upon the '"objective reasonableness of [his or her] con
duct as measured by reference to clearly established law." ' " Id.  

[4] The Shearer court adopted a two-part analysis, set forth by 
Manzano v. South Dakota Dept. of Social Services, 60 F.3d 505 
(8th Cir. 1995), to determine whether a defendant public official 
is entitled to qualified immunity. Under the two-part analysis, we 
must determine (1) whether the plaintiff has alleged the violation 
of a constitutional right and (2) whether that right was clearly 
established at the time of the alleged violation. Shearer supra.  

[5] In the instant case, Martin claims that the appellees violated 
his constitutional right to due process when they updated his pro
posed tentative release date from disciplinary segregation and 
when they placed him on administrative confinement. Therefore, 
we now turn to whether any due process right possessed by 
Martin was clearly established at the time his confinement status 
was changed.  

"For a constitutional right to be clearly established, '[t]he 
contours of the right must be sufficiently clear that a rea
sonable official would understand that what he [or she] is 
doing violates that right.' . . . 'This is not to say an official 
action is protected by qualified immunity unless the very 
action in question has previously been held unlawful, but it 
is to say that in light of the pre-existing law the unlawfulness 
must be apparent.' "
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Shearer, 256 Neb. at 577-78, 591 N.W.2d at 769. See, also, 
Anderson v. Creighton, 483 U.S. 635, 107 S. Ct. 3034, 97 L. Ed.  
2d 523 (1987). In the instant case, the segregation unit manager 
audited the records of the segregated inmates and updated 
Martin's records to reflect that his tentative release date from dis
ciplinary segregation would be February 14, 2003, not December 
16, 2002-the updated release date was due to two sanctions 
Martin received in April 2002.  

[6,7] The Nebraska Supreme Court has held that "[i]n order to 
implicate the protections of the Due Process Clause, there must 
be a protectible liberty interest of the inmate's at stake." Abdullah 
v. Nebraska Dept. of Corr. Servs., 246 Neb. 109, 114, 517 
N.W.2d 108, 112 (1994). The U.S. Supreme Court has stated that 
liberty interests 

will be generally limited to freedom from restraint which, 
while not exceeding the sentence in such an unexpected 
manner as to give rise to protection by the Due Process 
Clause of its own force . . . nonetheless imposes atypical 
and significant hardship on the inmate in relation to the 
ordinary incidents of prison life.  

(Citations omitted.) Sandin v. Conner, 515 U.S. 472, 484, 115 S.  
Ct. 2293, 132 L. Ed. 2d 418 (1995).  

[8-10] The Eighth Circuit has "consistently held that adminis
trative and disciplinary segregation are not atypical and signifi
cant hardships under Sandin." Portley-El v. Brill, 288 F.3d 1063, 
1065 (8th Cir. 2002). The punishment of incarcerated prisoners 
"effectuates prison management and prisoner rehabilitative 
goals." Sandin, 515 U.S. at 485. And, while prisoners do not shed 
all constitutional rights at the prison gate, "' "[1]awful incarcera
tion brings about the necessary withdrawal or limitation of many 
privileges and rights."'" 515 U.S. at 485. Furthermore, "[d]isci
pline by prison officials in response to a wide range of misconduct 
falls within the expected perimeters of the sentence imposed by a 
court of law." 515 U.S. at 485. Therefore, because Martin did not 
have a "protectible liberty interest," he did not have a "clearly 
established" due process right at the time of the alleged violation.  

[LII] Furthermore, the record shows that Martin received notice 
a classification hearing would be held to review his recommended 
placement on administrative confinement, that such hearing was
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held, and that Martin refused to attend such hearing. This proce
dure is the constitutionally appropriate standard. See Swenson v.  
Trickey, 995 F.2d 132 (8th Cir. 1993) (citing Hewitt v. Helms, 459 
U.S. 460, 103 S. Ct. 864, 74 L. Ed. 2d 675 (1983) (prison officials 
are obligated to engage only in informal, nonadversary review of 
information supporting respondent's administrative confinement, 
including whatever statement respondent wished to submit, 
within reasonable time after confining him or her to administra
tive segregation)). Thus, the appellees, in their individual capaci
ties, are protected by qualified immunity.  

(b) Sovereign Immunity 
[12-14] In relevant part, § 1983 provides: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States . .. to the deprivation of any 
rights, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress.  

However, 
the U.S. Supreme Court has specifically held that "a suit 
against a state official in his or her official capacity is not a 
suit against the official but rather is a suit against the offi
cial's office. . . . As such, it is no different from a suit 
against the State itself. . . . We hold that neither a State nor 
its officials acting in their official capacities are 'persons' 
under § 1983." 

Shearer v. Leuenberger, 256 Neb. 566, 576, 591 N.W.2d 762, 
769 (1999) (quoting Will v. Michigan Dept. of State Police, 491 
U.S. 58, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989)), disapproved 
on other grounds, Simon v. City of Omaha, 267 Neb. 718, 677 
N.W.2d 129 (2004). An action against a public officer to obtain 
relief from an invalid act or from an abuse of authority by the 
officer or agent is not a suit against the state and is not prohibited 
by sovereign immunity. Martin v. Nebraska Dept. of Corr Servs., 
267 Neb. 33, 671 N.W.2d 613 (2003). However, suits which seek 
to compel an affirmative action on the part of state officials are 
barred by sovereign immunity. Id.
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In the instant case, the actions taken by the appellees-updat
ing Martin's tentative release date from disciplinary segregation 
and placing him on administrative confinement-are not invalid 
acts or abuses of authority. As stated above, because Martin did 
not have a "protectible liberty interest," the appellees did not vio
late Martin's constitutional right to due process when they 
updated his tentative release date from disciplinary segregation.  
Nor did the appellees violate Martin's rights by placing him on 
administrative confinement. Prison officials are obligated to 
engage only in an informal, nonadversary review of the infor
mation supporting a respondent's administrative confinement, 
including whatever statement the respondent wished to submit, 
within a reasonable time after confining him or her to adminis
trative segregation. See Swenson v. Trickey, supra. And, the 
record shows that Martin received notice a classification hearing 
would be held to review his recommended placement on admin
istrative confinement, that such hearing was held, and that Martin 
refused to attend such hearing. Thus, the appellees, in their offi
cial capacities, are protected by sovereign immunity. Because 
Martin failed to show that an issue of material fact existed, the 
appellees were entitled to summary judgment as a matter of law.  

VI. CONCLUSION 
For the reasons stated above, the trial court properly denied 

Martin's motion for summary judgment. Moreover, the trial court 
properly granted the appellees' motion for summary judgment 
and dismissed the action. Therefore, the decision of the district 
court is affirmed.  

AFFIRMED.  

GALAXY TELECOM, L.L.C., APPELLEE, V.  

SRS, INC., APPELLANT.  

689 N.W.2d 866 

Filed December 7, 2004. No. A-03-830.  

1. Default Judgments: Appeal and Error. In an appeal from the entry of a default 
judgment, or the denial of a motion to stay entry of a default judgment, an appellate 
court will affirm the action of the trial court in the absence of an abuse of discretion.
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2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through a judicial system.  

3. Statutes: Judgments: Appeal and Error. Statutory interpretation presents a ques
tion of law. When reviewing questions of law, an appellate court has an obligation to 
resolve the questions independently of the conclusion reached by the trial court.  

4. Attorney and Client: Actions. Proceedings in a suit by a person not entitled to prac
tice law are a nullity, and the suit may be dismissed.  

5. Records: Appeal and Error. An appellate brief generally may not expand the evi
dentiary record and should limit itself to arguments supported by the record.  

6. Pleadings: Jurisdiction. Before filing any other pleading or motion, one may file a 
special appearance for the sole purpose of objecting to a court's assertion or exercise 
of personal jurisdiction over the objector.  

7. Jurisdiction: Waiver. While the lack of subject matter jurisdiction cannot be waived 
nor the existence of subject matter jurisdiction conferred by the consent or conduct of 
the parties, lack of personal jurisdiction may be waived and such jurisdiction con
ferred by the conduct of the parties.  

8. Jurisdiction: Service of Process: Parties. For purposes of personal jurisdiction, the 
voluntary appearance of a party is equivalent to service of process.  

9. Jurisdiction. One who invokes the power of the court on an issue other than the 
court's jurisdiction over one's person makes a general appearance so as to confer on 
the court personal jurisdiction over that person.  

10. Pleadings: Waiver. A general appearance waives any defects in the process or notice, 
the steps preliminary to its issuance, or in the service or return thereof.  

Appeal from the District Court for Lancaster County: EARL J.  
WITTHOFF, Judge. Affirmed.  

Paul M. Conley for appellant.  

Joel D. Nelson, of Keating, O'Gara, Davis & Nedved, P.C., 
L.L.O., for appellee.  

IRWIN, MOORE, and CASSEL, Judges.  

MOORE, Judge.  
INTRODUCTION 

SRS, Inc., appeals from the order of default judgment entered 
by the district court for Lancaster County, Nebraska. Because 
we find that the district court properly entered default judgment, 
we affirm.  

BACKGROUND 
In a petition filed on August 2, 2002, Galaxy Telecom, L.L.C.  

(Galaxy), alleged that SRS was working in an area approximately
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32 miles west of Milligan, Nebraska, when its agents cut a fiber
optic cable owned by Galaxy. Galaxy asserted theories of recov
ery for strict liability, under the provisions of the One-Call 
Notification System Act, Neb. Rev. Stat. § 76-2301 et seq.  
(Reissue 1996), concerning notices required by excavators, and 
for negligence in failing to determine the location of cables prior 
to digging and failing to provide adequate information to Diggers 
Hotline. Galaxy prayed for damages in the sum of $74,362.30.  
Attached as an exhibit to the petition was an invoice from Galaxy 
to SRS for charges resulting from restoration work in the sum of 
$74,362.30. The petition contained a praecipe requesting that a 
summons be issued for service upon SRS by certified mail to 
"SRS, Inc.[,] Steven Stutzman, Registered Agent[,] 931 
Evergreen Drive[,] Lincoln, Nebraska 68510." An alias summons 
was issued on August 9 for service of summons and a copy of the 
petition by certified mail to SRS at "4721 Douglas Circle, Suite 
B[,] Lincoln, NE 68504." The certified mail return receipt shows 
delivery at this address on August 13.  

A letter to the "District Court of Lancaster County" regarding 
"Case ID: CI 02 2845" was filed with the district court on 
September 11, 2002. The introductory paragraph stated: "SRS, 
Inc., is submitting this letter in response to the summons of 
Galaxy Telecom LLC." The letter went on to admit that SRS was 
working at the site referenced in the petition, that SRS performed 
the work in accordance with the One-Call Notification System 
Act, that SRS located the utilities at the site, that a technician 
from Galaxy was at the site to mark its fiber-optic line, and that 
SRS' removal of material from the site was 4 to 5 feet from the 
fiber-optic line at the time the Galaxy technician was notified 
that the line was cut. The letter further stated that the line must 
have been cut by someone else and that SRS was not responsible.  
SRS concluded that the cost of the "accident" should not be 
placed upon SRS, since it performed the operation in accordance 
with established guidelines and procedures. The letter contained 
a signature above the following typewritten language: "James E.  
Smith[,] SRS, Inc." The letter does not contain any certificate 
indicating service upon Galaxy.  

On October 24, 2002, Galaxy filed a motion for default judg
ment, a copy of which was sent by mail to SRS at the Douglas
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Circle address contained in the certified mail service of the alias 
summons. On December 6, a stipulation was filed which stated: 
"Defendant filed a responsive letter 9/11/02. Plaintiff did not 
receive a copy. Motion for Default Judgment should be with
drawn. Defendant should have 30 days to file any formal Answer, 
and discovery should commence thereafter." This stipulation con
tained a signature on the line for the defendant's attorney, which 
signature appeared identical to the signature on the responsive 
letter. The words "pro se" were handwritten below the signature 
line. The judge's notes contained in the transcript include an entry 
for December 6 stating: "The motion for default is withdrawn.  
Defendant is given 30 days to file a formal answer. Discovery to 
commence thereafter. All by stipulation." No signed, file-stamped 
order regarding this entry is contained in the transcript.  

On March 12, 2003, Galaxy filed a trial notice indicating that 
the case was ready for trial and requesting a pretrial conference.  
This notice was mailed to SRS at the Douglas Circle address. A 
second trial notice, identical to the first, was filed on March 24, 
again with a certificate of service by mail to SRS at the same 
address. An order was filed March 24 scheduling a pretrial con
ference for May 1, which order required each party's counsel to 
furnish to the judge's bailiff and to exchange with the other coun
sel a pretrial conference memorandum at least 3 days prior to the 
pretrial conference. At the end of this order, it shows "cc: [coun
sel for Galaxy,] SRS, Inc." However, there is no certificate show
ing how or where copies of the order were sent. Galaxy filed a 
pretrial conference memorandum on April 30 in accordance with 
the order scheduling the pretrial conference, which memoran
dum shows service by mail to SRS at the Douglas Circle address.  
Galaxy's pretrial conference memorandum set forth the elements 
of its negligence claim, the elements of claimed damages in the 
amount of $74,362.30, and a list of proposed exhibits and wit
nesses, together with a recitation of the factual and legal issues in 
dispute. The judge's notes indicate that the pretrial conference 
was held on May 1, that SRS did not appear, that the pretrial con
ference was continued to June 12, and that Galaxy was given 
leave to file a motion for default to be heard also on June 12.  
However, no signed, file-stamped order memorializing this hear
ing is contained in the transcript.
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On May 2, 2003, Galaxy filed a second motion for default 
judgment alleging that SRS had failed to answer the petition fol
lowing the December 2002 order granting SRS 30 days in which 
to do so. A notice of hearing was included on the motion, setting 
the matter for hearing on June 12, 2003, and indicating that 
"[e]vidence will be offered by Affidavit." This motion and notice 
of hearing also contains a certificate of service upon SRS by mail 
to the Douglas Circle address. A hearing was held on June 12, at 
which time nobody appeared for SRS. Galaxy's counsel offered 
exhibit 1, an affidavit of a former vice president for Galaxy; 
exhibit 1 was received into evidence. The affidavit alleged that 
in May 2002, agents of SRS cut a fiber-optic cable owned by 
Galaxy, and that as a direct and proximate result, Galaxy was 
damaged in the amount of $74,362.30 as set forth in an attached 
invoice-the same invoice attached to Galaxy's petition.  

In an order entered on June 12, 2003, the court found that SRS 
had failed to file an answer despite being granted leave on 
December 6, 2002, to do so in response to Galaxy's first motion 
for default judgment. The court also found that SRS failed to 
appear at the pretrial conference originally scheduled for May 1, 
2003, and that SRS failed to appear at the hearing on Galaxy's 
second motion for default judgment. The court sustained the 
motion for default judgment and entered judgment in favor of 
Galaxy in the amount of $74,362.30, with interest to accrue at 
3.114 percent per annum. On June 18, the clerk of the district 
court issued a notice of default judgment indicating that default 
judgment had been awarded to Galaxy, which notice is addressed 
to "Inc. SRS[,] co Steven Stutzman, Reg. Agent[,] 931 Evergreen 
Drive[,] Lincoln, NE 68510." On July 1, an entry of appearance 
was made by counsel for "Defendant, SRS, Inc., a Nebraska 
Corporation." No motion to set aside the default judgment was 
filed; rather, on July 14, SRS filed its notice of intent to appeal.  

ASSIGNMENTS OF ERROR 
SRS assigns that the trial court committed the following errors: 

(1) granting default judgment against SRS, when it had timely 
filed a responsive letter that met the requirements of Neb. Rev.  
Stat. § 25-811 (Reissue 1995); (2) rendering default judgment 
against SRS for failure to appear at the pretrial conference, when 
the court record does not contain the correct name or address for
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SRS and there is no indication that the pretrial order was mailed 
to SRS' correct address; (3) rendering judgment in the amount of 
$74,362.30 against SRS, when Galaxy's motion did not request 
this relief; and (4) admitting into evidence the affidavit offered by 
Galaxy, when Galaxy's notice of hearing failed to state that evi
dence would be offered by affidavit.  

STANDARD OF REVIEW 
[1,2] In an appeal from the entry of a default judgment, or the 

denial of a motion to stay entry of a default judgment, an appel
late court will affirm the action of the trial court in the absence of 
an abuse of discretion. State of Florida v. Countrywide Truck Ins.  
Agency, 258 Neb. 113, 602 N.W.2d 432 (1999). A judicial abuse 
of discretion exists when a judge, within the effective limits of 
authorized judicial power, elects to act or refrain from acting, but 
the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result 
in matters submitted for disposition through a judicial system.  
Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004).  

[3] Statutory interpretation presents a question of law. When 
reviewing questions of law, an appellate court has an obligation 
to resolve the questions independently of the conclusion reached 
by the trial court. Mogensen v. Board of Supervisors, 268 Neb.  
26, 679 N.W.2d 413 (2004).  

ANALYSIS 
Failure to Answer 

Nebraska statutes in existence at the time this action was filed 
required that the answer or demurrer of the defendant must be 
filed within 30 days after service of the summons and petition, be 
subscribed by the party or his attorney, and contain (1) a general 
or specific denial of each material allegation of the petition con
troverted by the defendant and (2) a statement of any new matter 
constituting a defense, counterclaim, or setoff. See Neb. Rev.  
Stat. § 25-801 et seq. (Reissue 1995) (since repealed by 2002 
Neb. Laws, L.B. 876, § 92, operative January 1, 2003). SRS 
argues that the letter of SRS complied with the foregoing 
requirements of an answer in that the letter was timely filed with 
the court, identified the court and case number, stated that it was 
written in response to the summons, contained an admission,
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provided specific facts to refute the allegation of negligence, 
asserted a general denial of liability, and was "signed by Smith 
in conformity with Section 25-823." Brief for appellant at 17.  
SRS further asserts that our decision in Design Builders, Inc. v.  
Heyd-Lamb, 10 Neb. App. 642, 635 N.W.2d 543 (2001), is con
trolling and precludes the entry of default judgment in the instant 
case. In Design Builders, Inc., the defendant appealed the denial 
of his motion to set aside a default judgment rendered against 
him. This court held that a letter from the defendant, similar in 
many respects to the letter submitted by SRS in the instant 
action, qualified as an answer, as per the statutory requirements 
which are controlling in the instant action, such that he was not 
in default for failure to answer. We concluded that the trial court 
in Design Builders, Inc. abused its discretion in overruling the 
defendant's motion to set aside the default judgment, primarily 
because the defendant was not in default.  

The facts in the present case are distinguishable from those in 
Design Builders, Inc. While the letter on file in the present case 
may have satisfied the requirements of an answer if James E.  
Smith was representing himself pro se, as was the defendant in 
Design Builders, Inc., the parties in the present case agree that 
Smith is a not a member of the Nebraska State Bar Association.  
As such, he is not authorized to represent the corporation in this 
matter.  

Neb. Rev. Stat. § 7-101 (Reissue 1997) provides: 
Except as provided in [Neb. Rev. Stat. §1 7-101.01 

[(Reissue 1997)], no person shall practice as an attorney or 
counselor at law, or commence, conduct or defend any action 
or proceeding to which he is not a party, either by using or 
subscribing his own name, or the name of any other person, 
or by drawing pleadings or other papers to be signed and 
filed by a party, in any court of record of this state, unless he 
has been previously admitted to the bar by order of the 
Supreme Court of this state. No such paper shall be received 
or filed in any action or proceeding unless the same bears the 
endorsement of some admitted attorney, or is drawn, signed, 
and presented by a party to the action or proceeding. It is 
hereby made the duty of the judges of such courts to enforce 
this prohibition. Any person who shall violate any of the
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provisions of this section shall be guilty of a Class III misde
meanor, but this section shall not apply to persons admitted 
to the bar under preexisting laws.  

[4] The Nebraska Supreme Court has held that proceedings in 
a suit by a person not entitled to practice law are a nullity, and the 
suit may be dismissed. Anderzhon/Architects v. 57 Oxbow II 
Partnership, 250 Neb. 768, 553 N.W.2d 157 (1996). Accord Waite 
v. Carpenter, 1 Neb. App. 321, 496 N.W.2d 1 (1992). "It is 
axiomatic that a corporation cannot appear in its own person. It 
must appear by a member of the bar." Niklaus v. Abel 
Construction Co., 164 Neb. 842, 849, 83 N.W.2d 904, 910 (1957).  
The truth of this statement by the Nebraska Supreme Court 
becomes apparent upon reviewing § 7-101 set forth above. Smith 
is not a party to the lawsuit, nor is he a member of the Nebraska 
bar. Smith was not authorized to defend the present action by 
using or subscribing his own name, or by drawing pleadings or 
other papers to be signed and filed by a party. Accordingly, we do 
not give any effect to the papers signed and filed by Smith on 
behalf of SRS.  

Based upon the foregoing authority, the responsive letter filed 
by Smith on behalf of SRS was a nullity and did not constitute an 
answer. Likewise, the stipulation signed by Smith on December 6, 
2002, was also of no effect. That being said, the court approved 
the December 6 stipulation and granted SRS 30 days to file a 
formal answer, which SRS clearly did not do. SRS thereafter 
received at least two notices that it had not filed an answer, the 
first notice being the pretrial conference memorandum filed by 
Galaxy on April 30, 2003, which indicated that the only pleading 
on file was the petition, and the second notice being the motion 
for default judgment and notice of hearing filed by Galaxy on 
May 2. Both of these pleadings were served upon SRS by mail 
at the address upon which summons was originally served.  
Therefore, at the time that the district court entered default judg
ment, SRS had failed to file an answer, thereby causing SRS to be 
in default. See Frazier, Inc. v. Alexander, 183 Neb. 451, 161 
N.W.2d 505 (1968) (default judgment may be rendered where 
defendant fails to answer or plead or take some step required 
within time limited by statute or authoritative order or rule of 
court), citing Sporer v. Herlik, 158 Neb. 644, 64 N.W.2d 342
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(1954). See, also, 46 Am. Jur. 2d Judgments § 283 (1994) (court 
has power in appropriate case to default defendant for failure to 
comply with court's orders or rules of procedure). This assign
ment of error is without merit.  

Failure to Appear at Pretrial Conference.  
[5] SRS argues that the district court erred by rendering 

default judgment against SRS for failure to appear at a pretrial 
conference, when the court record does not contain the correct 
name or address for SRS and there is no indication in the record 
that the pretrial order was mailed to SRS' correct address. SRS 
asserts that the petition named the wrong defendant and that the 
correct defendant is Site Response Services, Inc., which has no 
legal relationship to SRS. SRS attaches to its brief certificates 
and company information from the Nebraska Secretary of State's 
office, in an effort to distinguish the two corporations and to sup
port SRS' argument that the wrong defendant was named in the 
petition. We must disregard these factual assertions and attach
ments to SRS' brief because they are not contained in the record 
on appeal. An appellate brief generally may not expand the evi
dentiary record and should limit itself to arguments supported by 
the record. Putnam v. Fortenberry, 256 Neb. 266, 589 N.W.2d 
838 (1999).  

[6-10] We do note that while the petition originally sought ser
vice upon SRS at a different address than in the alias summons 
and that the computer-generated "JUSTICE Inquire Case" form 
in the transcript contains the address for SRS as contained in the 
original praecipe for summons as opposed to the Douglas Circle 
address, nevertheless, all of the pleadings served upon SRS by 
Galaxy following the service by alias summons were sent to the 
Douglas Circle address. Since after having been served at the 
Douglas Circle address, SRS initially responded to the petition 
by its letter, it cannot now argue that the address was incorrect.  
The time to assert that the wrong corporation was sued was upon 
receipt of the summons and petition, by way of a special appear
ance. Before filing any other pleading or motion, one may file a 
special appearance for the sole purpose of objecting to a court's 
assertion or exercise of personal jurisdiction over the objector.  
Quality Pork Internat. v. Rupari Food Servs., 267 Neb. 474, 675
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N.W.2d 642 (2004). While the lack of subject matter jurisdiction 
cannot be waived nor the existence of subject matter jurisdiction 
conferred by the consent or conduct of the parties, lack of per
sonal jurisdiction may be waived and such jurisdiction conferred 
by the conduct of the parties. Hunt v. Trackwell, 262 Neb. 688, 
635 N.W.2d 106 (2001). For purposes of personal jurisdiction, 
the voluntary appearance of a party is equivalent to service of 
process. Id. One who invokes the power of the court on an issue 
other than the court's jurisdiction over one's person makes a gen
eral appearance so as to confer on the court personal jurisdiction 
over that person. Id. A general appearance waives any defects in 
the process or notice, the steps preliminary to its issuance, or in 
the service or return thereof. Harris v. Eberhardt, 215 Neb. 240, 
338 N.W.2d 53 (1983).  

What the record which we consider does reveal is that SRS was 
served an alias summons and a copy of the petition by certified 
mail at 4721 Douglas Circle, Suite B, Lincoln, NE 68504, and 
that no effective answer was filed on behalf of SRS thereafter.  
While it is not clear from the pretrial conference order that SRS 
received a copy of said order at the Douglas Circle address, it is 
clear that a copy of Galaxy's pretrial conference memorandum 
was mailed to SRS at said address, which copy effectively noti
fied SRS that a pretrial conference was going to occur. Finally, the 
failure of SRS to appear at the pretrial conference was only one 
of the findings set forth in the order in support of the granting of 
the default judgment. More importantly, the district court found 
that SRS had failed to file an answer, despite its being granted 
leave on December 6, 2002, to do so, and that SRS failed to 
appear at the hearing on Galaxy's second motion for default judg
ment. This assignment of error is likewise without merit.  

Granting Monetary Judgment.  
SRS argues that it was error for the district court to render 

judgment in the amount of $74,362.30 against SRS, when 
Galaxy's motion did not request this relief. While it is true that the 
second motion for default judgment did not specifically mention 
the amount of judgment sought, SRS, throughout these proceed
ings, was clearly notified of the amount of judgment sought. The 
petition filed and served upon SRS set forth this specific amount
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of damages and included an invoice setting forth the restoration 
work necessitated by the alleged actions of SRS in the same sum.  
The first motion for default judgment contained this specific 
amount of judgment sought, as did the pretrial conference mem
orandum filed by Galaxy and served upon SRS. Galaxy's motion 
requested the entry of a default judgment against SRS, and SRS 
was clearly notified in advance of the amount of relief being 
requested. This assignment of error is without merit.  

Notice of Affidavit Evidence.  
SRS lastly asserts that the district court erred by admitting 

into evidence an affidavit offered by Galaxy, when the notice of 
hearing failed to state that evidence would be offered by affi
davit. Neb. Rev. Stat. § 25-910 (Reissue 1995) requires that 
when notice of a motion is required and if affidavits are to be 
used on the hearing, the notice shall state that fact. SRS is sim
ply wrong in its assertion, however, because the notice of hear
ing affixed to Galaxy's second motion for default judgment 
clearly specified that "[e]vidence will be offered by Affidavit." 
This assignment of error is without merit.  

CONCLUSION 
The district court did not err in granting default judgment in 

favor of Galaxy against SRS, and the judgment of the district 
court is affirmed.  

AFFIRMED.  

DUKHAN IQRAA JIHAD MUMIN AND VICKI MARIE KITT, 
APPELLANTS, V. T-NETIX TELEPHONE 

COMPANY ET AL., APPELLEES.  

690 N.W.2d 634 

Filed December 14, 2004. No. A-03-800.  

1. Federal Acts. Federal laws are subject to federal construction.  
2. Federal Acts: Courts. U.S. Supreme Court interpretations of federal laws are bind

ing on state courts.  
3. Federal Acts: Civil Rights: Prisoners: Jurisdiction. Failure to satisfy the exhaus

tion of administrative remedies provision of the Federal Prisoner Litigation Reform 
Act is a jurisdictional prerequisite to a civil rights action brought pursuant to 42 
U.S.C. § 1983 (2000).

188



MUMIN v. T-NETIX TELEPHONE CO. 189 

Cite as 13 Neb. App. 188 

Appeal from the District Court for Johnson County: DANIEL 
BRYAN, JR., Judge. Affirmed.  

Dukhan Iqraa Jihad Mumin, pro se.  

Scott E. Daniel, of Brashear & Ginn, for appellee T-Netix 
Telephone Company.  

Jon Bruning, Attorney General, and Linda L. Willard for 
appellees Nebraska Department of Correctional Services et al.  

IRWIN, MOORE, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Dukhan Iqraa Jihad Mumin and Vicky Marie Kitt (collectively 
Mumin) appeal from an order of the district court dismissing 
Mumin's civil rights action brought pursuant to 42 U.S.C. § 1983 
(2000). Mumin brought the action challenging the legality of the 
Nebraska prison system's contract with T-Netix Telephone 
Company (T-Netix) for the Nebraska prison telephone system.  
The district court dismissed Mumin's petition after finding that 
Mumin had failed to exhaust all administrative remedies and that 
such failure was a jurisdictional defect. On appeal, Mumin points 
to the Nebraska Supreme Court's decision in Cole v. Isherwood, 
264 Neb. 985, 653 N.W.2d 821 (2002), to support his assertion 
that the alleged defect is not jurisdictional. Despite the Nebraska 
Supreme Court's holding, because we find that the U.S. Supreme 
Court has specifically held that the alleged defect is jurisdic
tional, see Porter v. Nussle, 534 U.S. 516, 122 S. Ct. 983, 152 L.  
Ed. 2d 12 (2002), we affirm the district court's judgment.  

II. BACKGROUND 
On May 22, 2003, Mumin filed an amended petition. Mumin 

named as defendants various officials of the Nebraska prison sys
tem (the State defendants) and T-Netix. In the amended petition, 
Mumin alleged that the State defendants had contracted with 
T-Netix for the implementation of a prison "calling system" which 
facilitated, inter alia, "monitoring and recording" of inmates' tele
phone calls. Mumin alleged various infringements of his "rights" 
as a result of the T-Netix calling system, including the monitoring
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and recording of telephone conversations involving discussions of 
medical and legal business, the improper disconnecting of tele
phone calls, and the denial of access to various telephone numbers.  
Mumin further alleged that the T-Netix calling system constituted 
illegal wiretapping because the State defendants were not law 
enforcement personnel. In addition, Mumin alleged a wide variety 
of violations of other statutory and constitutional rights.  

Mumin alleged various statutory grounds for his lawsuit, 
including § 1983. Mumin also alleged that he had "exhausted [his] 
available administrative remedies pursuant to [42 U.S.C. §] 1997e 
[(2000)], by filing all steps of the grievance process with the 
Department of Corrections." 

On July 7, 2003, the district court entered an order dismissing 
Mumin's amended petition. The court first found that the entirety 
of Mumin's amended petition was brought pursuant to § 1983. The 
court then found that to avoid dismissal of the suit, 42 U.S.C.  
§ 1997e (2000) required the exhaustion of all administrative reme
dies. The court concluded that Mumin had failed to demonstrate 
that he had exhausted all administrative remedies. Accordingly, the 
court dismissed Mumin's amended petition. This appeal followed.  

III. ASSIGNMENT OF ERROR 
Mumin's only assignment of error is that the district court erred 

in dismissing his lawsuit for failure to exhaust his administrative 
remedies.  

IV. ANALYSIS 

1. ISSUE RAISED 
The issue raised in this appeal is whether a litigant's failure to 

fully exhaust all administrative remedies is a jurisdictional defect 
in a § 1983 action. Although we note that Mumin initially based 
this action on a variety of state and federal statutory and constitu
tional provisions, the district court made a finding that the entire 
action was brought pursuant to § 1983. Mumin has not challenged 
that finding and, indeed, specifically alleges on appeal that he 
"filed the instant action against the Appellees pursuant to Title 42 
U.S.C. § 1983." Brief for appellant at 4. As such, we limit the 
issue being presented specifically to whether, under § 1997e, the 
exhaustion of administrative remedies is a jurisdictional prereq
uisite to § 1983 actions.
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The issue presented in this appeal requires us to examine and 
resolve an apparent conflict between holdings of the Nebraska 
Supreme Court and the U.S. Supreme Court on the issue. In Cole 
v. Isherwood, 264 Neb. 985, 653 N.W.2d 821 (2002), the Nebraska 
Supreme Court answered the question by holding that the exhaus
tion of administrative remedies is not jurisdictional. However, 
approximately 10 months earlier, in Porter v. Nussle, 534 U.S. 516, 
122 S. Ct. 983, 152 L. Ed. 2d 12 (2002), the U.S. Supreme Court 
answered the question by holding that the exhaustion of adminis
trative remedies is jurisdictional. As such, we feel it necessary to 
more fully examine the holdings of the Nebraska Supreme Court 
and the U.S. Supreme Court on this issue.  

2. NEBRASKA SUPREME COURT 

The relevant Nebraska Supreme Court decision on this issue is 
the court's decision in Cole v. Isherwood, supra. Mumin points to 
the decision in Cole v. Isherwood in support of his appeal and 
urges us, based on the Nebraska Supreme Court's holding therein, 
to reverse the district court's dismissal of his petition.  

In Cole v. Isherwood, an inmate brought suit against various 
correctional services employees pursuant to § 1983. The inmate 
brought suit challenging the correctional services employees' as
signing him a roommate who was a smoker and a violent offender.  
The defendants filed a demurrer. The district court sustained the 
demurrer and dismissed the inmate's petition, finding that the 
inmate had failed to allege the exhaustion of his administrative 
remedies. The inmate appealed the dismissal of his petition.  

In Cole v. Isherwood, 11 Neb. App. 44, 642 N.W.2d 524 
(2002), this court affirmed the district court's dismissal of the 
petition. In so holding, this court specifically relied on a past deci
sion of the Nebraska Supreme Court, Pratt v. Clarke, 258 Neb.  
402, 604 N.W.2d 822 (1999), in which the court held that the 
Prison Litigation Reform Act (§ 1997e) "requires" exhaustion of 
administrative remedies prior to bringing a § 1983 action. We 
interpreted the Supreme Court's holding to mean that the exhaus
tion of administrative remedies was jurisdictional.  

The Nebraska Supreme Court, in Cole v. Isherwood, 264 Neb.  
985, 653 N.W.2d 821 (2002), reversed this court's holding. The 
Supreme Court noted that subsequent to the decision in Pratt v.  
Clarke, supra, various federal circuit courts of appeal, including
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the Eighth Circuit, had held that the failure to exhaust adminis
trative remedies did not deprive a court of jurisdiction. As such, 
the Supreme Court concluded that the failure to exhaust adminis
trative remedies was more in the nature of an affirmative defense 
which could be raised by the defendant, but was not a jurisdic
tional defect.  

3. U.S. SUPREME COURT 
The relevant U.S. Supreme Court decision on the issue is Porter 

v. Nussle, 534 U.S. 516, 122 S. Ct. 983, 152 L. Ed. 2d 12 (2002).  
Porter v. Nussle was decided approximately 10 months prior to the 
Nebraska Supreme Court's decision in Cole v. Isherwood, supra, 
but was not referenced by the court in that decision. The appellees 
in the present case point to the decision in Porter v. Nussle in sup
port of their position that the district court was correct to dismiss 
Mumin's petition.  

In Porter v. Nussle, the federal trial court dismissed the plain
tiff's § 1983 action wherein he alleged a violation of his constitu
tional rights stemming from an alleged beating at the hands of 
corrections officers. The plaintiff failed to exhaust the administra
tive remedies available when he failed to take advantage of the 
Connecticut Department of Correction grievance system. The fed
eral trial court, based on § 1997e, dismissed the plaintiff's petition 
because he had failed to exhaust his administrative remedies.  

The Second Circuit Court of Appeals reversed the federal trial 
court's decision. The appellate court held that the exhaustion of 
administrative remedies was not required prior to instituting a 
§ 1983 claim based on single or momentary matters, such as spe
cific allegations of abuse, and that such exhaustion was required 
only for inmate claims about general prison conditions.  

The U.S. Supreme Court, however, reversed the decision of the 
appellate court and upheld the trial court's dismissal of the peti
tion. The Court discussed the history of the federal statutory 
exhaustion of administrative remedies provision, noting that the 
provision was at one time largely discretionary depending on var
ious state prison grievance systems but that the exhaustion provi
sion currently in effect, as codified in § 1997e, is now mandatory.  
The Court specifically held that "[a]ll 'available' remedies must 
now be exhausted; those remedies need not meet federal standards, 
nor must they be 'plain, speedy, and effective.'" Porter v. Nussle,
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534 U.S. at 524. The Court further specifically held that this is true 
even when the prisoner seeks relief not available in grievance pro
ceedings, such as monetary damages. Finally, and perhaps most 
importantly, the Court specifically held that such exhaustion of 
administrative remedies "is now required for all 'action[s] . . .  
brought with respect to prison conditions,' whether under § 1983 
or 'any other Federal law.'" Id. As such, the Court reversed the 
appellate court's decision, which had reversed the trial court's 
finding that the exhaustion of administrative remedies is a juris
dictional prerequisite to bringing suit on a § 1983 claim. See, also, 
Booth v. Churner, 532 U.S. 731, 121 S. Ct. 1819, 149 L. Ed. 2d 
958 (2001) (U.S. Supreme Court affirmed dismissal of § 1983 
action, holding that Congress has clearly mandated exhaustion of 
administrative remedies prior to bringing suit).  

4. RESOLUTION 

In the present case, we are left to determine which of the above 
decisions, Cole v. Isherwood, 264 Neb. 985, 653 N.W.2d 821 
(2002), or Porter v. Nussle, 534 U.S. 516, 122 S. Ct. 983, 152 L.  
Ed. 2d 12 (2002), should govern our resolution of Mumin's appeal.  
Although we recognize that the Nebraska Supreme Court specifi
cally held in Cole v. Isherwood that the exhaustion of administra
tive remedies is not a jurisdictional prerequisite to a § 1983 action, 
we conclude that we must defer to the U.S. Supreme Court's prior 
holding in Porter v. Nussle, because the issue presented is one of 
federal law.  

The exhaustion of administrative remedies provision at issue 
is found at § 1997e, which states in relevant part: 

No action shall be brought with respect to prison condi
tions under section 1983 of this title, or any other Federal 
law, by a prisoner confined in any jail, prison, or other cor
rectional facility until such administrative remedies as are 
available are exhausted.  

As noted, the district court in this case made a specific finding 
that Mumin's claims were all brought pursuant to § 1983, and 
Mumin has not challenged that finding on appeal. As such, the 
issue presented is whether the federal exhaustion of administra
tive remedies provision quoted above is a jurisdictional prerequi
site to bringing a § 1983 claim.
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[1,2] The Nebraska Supreme Court has previously noted that 
federal laws are subject to federal construction. State v. Reed, 266 
Neb. 641, 668 N.W.2d 245 (2003). The court has further noted that 
U.S. Supreme Court interpretations of such federal laws are bind
ing on state courts. See, State v. Reed, supra (construing federal 
interstate Agreement on Detainers); In re Application of Lincoln 
Electric System, 265 Neb. 70, 655 N.W.2d 363 (2003) (question 
of preemption of state law by federal Telecommunications Act); 
In re Search Warrant for 3628 V St., 262 Neb. 77, 628 N.W.2d 
272 (2001) (question of whether Eighth Circuit Court of Appeals' 
interpretation of First Amendment is binding on state courts).  

[3] Inasmuch as the question presented to us herein is a ques
tion of federal law, namely whether the federal exhaustion of 
administrative remedies provision in § 1997e is a jurisdictional 
prerequisite, we conclude that we are obligated to defer to the 
interpretation of the federal provision by the U.S. Supreme 
Court. In Porter v. Nussle, supra, the Court reversed the appel
late court's decision and upheld the trial court's decision to dis
miss the plaintiff's lawsuit for failure to satisfy the exhaustion 
provision. As such, we conclude that the U.S. Supreme Court 
has indicated that the provision is a jurisdictional prerequisite to 
bringing a § 1983 action. Therefore, we affirm the district 
court's dismissal of Mumin's petition in the present case, 
despite the Nebraska Supreme Court's contrary decision in Cole 
v. Isherwood, supra.  

V. CONCLUSION 
We conclude that we are obligated to defer to the interpretation 

of the U.S. Supreme Court on the question of whether the exhaus
tion of administrative remedies provision of § 1997e is a jurisdic
tional prerequisite. We read the U.S. Supreme Court's decision in 
Porter v. Nussle, 534 U.S. 516, 122 S. Ct. 983, 152 L. Ed. 2d 12 
(2002), to indicate that the provision is a jurisdictional prerequi
site, and despite the Nebraska Supreme Court's contrary decision 
in Cole v. Isherwood, 264 Neb. 985, 653 N.W.2d 821 (2002), we 
aftirm the district court's dismissal of Mumin's petition in the 
present case.  

AFFIRMED.

194



IN RE INTEREST OF MELEY P. 195 

Cite as 13 Neb. App. 195 

IN RE INTEREST OF MELEY P., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V.  

MARIO P., APPELLANT, AND ERIKA R., APPELLEE 

AND CROSS-APPELLANT.  

689 N.W.2d 875 

Filed December 14, 2004. No. A-04-301.  

1. Juvenile Courts: Evidence: Appeal and Error. Juvenile cases are reviewed de novo 

on the record, and an appellate court is required to reach a conclusion independent of 

the juvenile court's findings. When the evidence is in conflict, however, an appellate 

court may give weight to the fact that the lower court observed the witnesses and 

accepted one version of the facts over the other.  

2. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan

guage is to be given its plain and ordinary meaning.  

3. Juvenile Courts: Jurisdiction: Pleadings: Evidence. If the pleadings and evidence 

at the adjudication hearing do not justify a juvenile court's acquiring jurisdiction of a 

child, then the juvenile court has no jurisdiction.  

4. Juvenile Courts: Jurisdiction. A juvenile court does not obtain jurisdiction over a 

juvenile's parent, guardian, or custodian until a finding of adjudication.  

Appeal from the Separate Juvenile Court of Douglas County: 
VERNON DANIELS, Judge. Affirmed in part, and in part reversed.  

Joseph Lopez Wilson for appellant.  

Stuart J. Dornan, Douglas County Attorney, and Matthew R.  
Kahler for appellee State of Nebraska.  

Thomas C. Riley, Douglas County Public Defender, and 
Timothy F. Shanahan for appellee Erika R.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

The instant case involves an order of detention regarding 
Meley P., infant daughter of Mario P. and Erika R. Mario has 
appealed, and Erika has cross-appealed, a provision of the order 
of the Douglas County Separate Juvenile Court prohibiting con
tact between Mario and Erika.  

STATEMENT OF FACTS 
On January 30, 2004, Mario and Erika became the parents of a 

daughter, Meley. On February 5, a petition was filed in the
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Douglas County Separate Juvenile Court alleging that Meley was 
a minor child within the meaning of Neb. Rev. Stat. § 43-247(3)(a) 
(Cum. Supp. 2002) because she lacked proper parental care by her 
natural parents in that Mario and Erika had engaged in domestic 
violence, that Mario struck Erika while she was pregnant with 
Meley, and that Meley is at risk of harm. On that same date, the 
juvenile court granted a motion filed by the State for temporary 
custody and placed custody of Meley with the Nebraska 
Department of Health and Human Services (DHHS).  

A temporary detention hearing was held on February 13, 2004.  
During this hearing, the State elicited testimony from Shirley 
King, a DHHS caseworker in the Child Protective Services divi
sion. King testified that she was assigned to investigate allega
tions of domestic violence between Erika, who was 17 years old, 
and Mario, who was 19 years old. King testified that in November 
2003, Mario assaulted then-pregnant Erika, and that as a result, he 
was convicted of assault and incarcerated until the day before 
Meley was born. King also testified that the November 2003 
assault was not an isolated incident and that Erika had for a time 
been forced to stay at Mario's home against her will. According 
to King, although Mario had identified himself as Meley's bio
logical father at the hospital, he was not allowed to sign the birth 
certificate because he did not have his identification on his person.  

King testified that on February 6 or 7, 2004, she met with 
Mario and Erika. At the time of this meeting, Erika was residing 
in Mario's home. When asked at the meeting about the November 
2003 incident of domestic abuse, Erika stated that Mario had 
"changed" and that "he wouldn't do it anymore because he was 
afraid of going to jail again." At trial, King characterized such 
statements as "minimizing behavior" and testified that minimiza
tion on the part of an individual involved in an abusive relation
ship is typical. According to King, Erika had also indicated dur
ing the meeting that in the past, Mario had threatened her parents.  
King stated that she had received information from Erika's father 
that these threats were to "shoot" Erika's father and to "shoot up" 
her parents' car and home. One or two days after the meeting with 
King, Erika informed King that Erika was residing at her parents' 
home and that Erika was unsure of the status of her relationship 
with Mario.
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King testified that during her interview of Mario at the same 
meeting, he admitted to grabbing Erika by her arm while at 
Erika's parents' home, that he did not want Erika residing with 
her parents, and that although Erika initially chose to reside with 
him willingly, he eventually kept her at his home against her 
wishes. King testified that during another conversation with 
Mario which took place a few days prior to the detention hear
ing, Mario admitted pushing Erika such that she fell "'on her 
booty' up the stairs" on an occasion other than the November 
2003 incident.  

King testified that Meley would be at risk of harm if placed in 
either Erika's or Mario's custody. Specifically, King stated that 
Meley was at high risk due to the documented history of physical 
violence between Mario and Erika, as well as the probability that 
if Meley were to be placed with Erika, Erika would likely take her 
to stay with Mario, creating further risk of abuse or shaken baby 
syndrome. King also testified regarding additional safety con
cerns including other reports of domestic violence between Mario 
and Erika and the possibility that Meley was born 3 to 4 weeks 
prematurely due to stress and physical abuse by Mario.  

The only other evidence was testimony by Mario. Mario testi
fied that he had been in a relationship with Erika for approxi
mately 1h years and that he is Meley's father. He admitted to 
being convicted of the November 2003 assault against Erika and 
incarcerated for 212 months. According to Mario, the assault took 
place at Erika's parents' home when he refused to leave after 
being requested to do so. Mario testified that he grabbed Erika by 
the arm, pushed her into a wall, and then grabbed her by the neck.  
Mario also admitted to having told King about a prior incident 
where he pushed Erika down a flight of stairs.  

On February 27, 2004, the juvenile court filed an order contin
uing temporary custody of Meley with DHHS, granting Erika 
supervised visitation, and denying Mario visitation pending pater
nity testing. Additionally, the court ordered that Mario and Erika 
"shall have no contact with one another and shall not display 
any type of aggressive behaviors and/or conduct and that any 
communication as it may relate to the health or safety of [Meley] 
shall occur through their attorneys." (Emphasis in original.) Mario 
has timely appealed to this court, and Erika has cross-appealed.
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ASSIGNMENT OF ERROR 
Mario's appeal and Erika's cross-appeal raise the same alleged 

error: The juvenile court erred in prohibiting contact between 
Mario and Erika.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and an 

appellate court is required to reach a conclusion independent of 
the juvenile court's findings. In re Interest of Jac'Quez N., 266 
Neb. 782, 669 N.W.2d 429 (2003); In re Interest of Joshua R. et 
al., 265 Neb. 374, 657 N.W.2d 209 (2003). When the evidence is 
in conflict, however, an appellate court may give weight to the 
fact that the lower court observed the witnesses and accepted one 
version of the facts over the other. Id.  

ANALYSIS 
The sole issue presented in this appeal and cross-appeal is 

whether the juvenile court erred in prohibiting contact between 
Mario and Erika. We consider whether the juvenile court had 
jurisdiction over Mario and Erika to enter the order prohibiting 
contact between Mario and Erika.  

Section 43-247 provides, in part, that the juvenile court in each 
county as herein provided shall have jurisdiction of 

(1) [a]ny juvenile who has committed an act other than a 
traffic offense which would constitute a misdemeanor or an 
infraction under the laws of this state, or violation of a city 
or village ordinance; 

(2) Any juvenile who has committed an act which would 
constitute a felony under the laws of this state; 

(3) Any juvenile (a) who is homeless or destitute, or with
out proper support through no fault of his or her parent, 
guardian, or custodian; who is abandoned by his or her par
ent, guardian, or custodian; who lacks proper parental care 
by reason of the fault or habits of his or her parent, guardian, 
or custodian; whose parent, guardian, or custodian neglects 
or refuses to provide proper or necessary subsistence, educa
tion, or other care necessary for the health, morals, or well
being of such juvenile; whose parent, guardian, or custodian 
is unable to provide or neglects or refuses to provide special 
care made necessary by the mental condition of the juvenile;
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or who is in a situation or engages in an occupation danger
ous to life or limb or injurious to the health or morals of such 
juvenile, (b) who, by reason of being wayward or habitually 
disobedient, is uncontrolled by his or her parent, guardian, or 
custodian; who deports himself or herself so as to injure or 
endanger seriously the morals or health of himself, herself, or 
others; or who is habitually truant from home or school, or 
(c) who is mentally ill and dangerous as defined in section 
83-1009; 

(4) Any juvenile who has committed an act which would 
constitute a traffic offense as defined in section 43-245.  

Section 43-247(5) states that the juvenile court has jurisdiction 
over "[t]he parent, guardian, or custodian who has custody of any 
juvenile described in this section." 

[2] In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning. In re Interest 
of J.K., 265 Neb. 253, 656 N.W.2d 253 (2003); In re Interest of 
Valentin V, 12 Neb. App. 390, 674 N.W.2d 793 (2004).  

[3,4] The plain language of § 43-247(5) grants the juvenile 
court jurisdiction over parents, guardians, or custodians who 
have custody of any juvenile described in the section. If the 
pleadings and evidence at the adjudication hearing do not justify 
a juvenile court's acquiring jurisdiction of a child, then the juve
nile court has no jurisdiction. See In re Interest of D.M.B., 240 
Neb. 349, 481 N.W.2d 905 (1992). See, also, In re Interest of 
N.M. and J.M., 240 Neb. 690, 484 N.W.2d 77 (1992). The statute 
does not grant the juvenile court jurisdiction over the parent, 
guardian, or custodian of a juvenile who has been alleged to be 
within the ambit of § 43-247. Thus, the juvenile court does not 
obtain jurisdiction over a juvenile's parent, guardian, or custo
dian until a finding of adjudication. See, In re Interest of J.TB.  
and H.J.T, 245 Neb. 624, 514 N.W.2d 635 (1994) (juvenile court 
acquired jurisdiction over minor children and their mother upon 
finding at adjudication hearing that said children were within 
meaning of § 43-247(3)(a)); In re Interest of Rebekah T et al., 11 
Neb. App. 507, 654 N.W.2d 744 (2002) (when juvenile court 
adjudicates minor as abused or neglected under § 43-247, it also 
obtains exclusive jurisdiction over parent, guardian, or custodian 
who has custody of that juvenile).
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The State has alleged that Meley is a child as described in 
§ 43-247(3)(a) in that she lacks proper parental care by Mario 
and Erika; however, there has not yet been a finding of adjudica
tion that Meley falls within the meaning of § 43-247(3)(a) as 
alleged by the petition. Thus, the juvenile court lacked jurisdic
tion over Mario and Erika, and the provision prohibiting contact 
between Mario and Erika must be reversed.  

We further note that although the juvenile court does not tech
nically acquire jurisdiction over a juvenile until a determination 
of adjudication, it is undisputed that the juvenile court has the 
authority to "take any action for preadjudication placement or 
detention prescribed in the Nebraska Juvenile Code." Neb. Rev.  
Stat. § 43-251(1) (Reissue 1998).  

CONCLUSION 
Having determined that the juvenile court erred in entering 

the no-contact provision in the temporary order, we reverse that 
portion of the order. The remainder of the order has not been 
appealed and, thus, is affirmed.  

AFFIRMED IN PART, AND IN PART REVERSED.  

JERRY P. LADD, APPELLEE, V. COMPLETE CONCRETE, INC., 
AND FEDERATED MUTUAL INSURANCE CO., APPELLANTS.  

690 N.W.2d 416 

Filed December 14, 2004. No. A-04-515.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court did not support the order or award.  

2. _ : _ . Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

3. _ : _ . An appellate court is obligated in workers' compensation cases to make 
its own determinations as to questions of law.  

4. Workers' Compensation: Evidence: Appeal and Error. When testing the suffi
ciency of the evidence to support findings of fact made by the Workers' Compensation 
Court trial judge, the evidence must be considered in the light most favorable to the
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successful party and the successful party will have the benefit of every inference rea
sonably deducible from the evidence.  

5. Evidence: Appeal and Error. A trial court's ruling accepting or rejecting evidence 
will not be disturbed unless there is shown to be a clear abuse of discretion.  

6. Workers' Compensation. A determination as to an injured worker's loss of earning 
capacity is a question of fact to be determined by the Workers' Compensation Court.  

7. Workers' Compensation: Presumptions. When a vocational rehabilitation counselor 
submits multiple reports that are determined to be written not because a process of 
recovery was incomplete from the time a prior report was written, but, rather, because 
a counselor gives differing opinions each based on a different factual scenario, it is up 
to the trial court to make factual findings to determine which report should be given 
the rebuttable presumption of correctness.  

8. Workers' Compensation: Evidence: Appeal and Error. If the record in a workers' 
compensation case presents conflicting medical reports and testimony, an appellate 
court will not substitute its judgment for that of the compensation court regarding 
which medical evidence to rely upon.  

9. Workers' Compensation. Disability benefits are awarded based upon the uncor
rected or unaided impairment.  

10. Workers' Compensation: Evidence: Expert Witnesses. Expert medical testimony 
based on "could," "may," or "possibly" lacks the definiteness required to support an 
award from the Workers' Compensation Court.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Todd R. McWha and S. David Schreiber, of Waite, McWha & 
Harvat, for appellants.  

Tony Brock, of Shasteen, Linscott & Brock, P.C., for appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Complete Concrete, Inc., and Federated Mutual Insurance Co.  
(collectively Complete Concrete) appeal the decision of the 
review panel of the Nebraska Workers' Compensation Court 
which affirmed the trial court's compensation award to Jerry P.  
Ladd and ordered Complete Concrete to pay an attorney fee with 
interest. The court-appointed vocational rehabilitation counselor 
first opined that Ladd's loss of earning capacity was 60 percent, 
later opined that the loss was 100 percent, and finally opined that 
Ladd had sustained a 70-percent loss of earning capacity. The 
trial court found that a particular doctor's report discussed by the
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counselor did not form a basis for the counselor to revise her 
opinion and that Ladd's loss of earning capacity was 100 percent.  
For the reasons set forth herein, we affirm.  

BACKGROUND 
Because the issues presented by this appeal are rather narrow, 

we shall limit our summarization of the evidence to that which 
is pertinent to our resolution of the matter. The parties stipulated 
that on July 27, 2001, Ladd sustained an injury arising out of 
and in the course of his employment with Complete Concrete, 
Inc., and that he reached maximum medical improvement on 
January 4, 2003. Ladd testified that he sustained a number of 
injuries as a result of the accident, including a broken vertebra, 
a shoulder and neck injury, a fractured skull, bleeding in the 
front and back of his head, nerve damage in the face, optical 
nerve damage in his left eye, a cracked tube in his ear, and loss 
of hearing. He testified that the biggest physical problems were 
his hearing and his back and that he also has "problems with the 
attention span and cognitive things." 

Dr. Britt Thedinger, an ear specialist, wrote in a letter dated 
February 20, 2003, that Ladd had permanent work restrictions, 
that Ladd should not work above ground level or around any type 
of machinery which would place Ladd or others in danger if Ladd 
were to lose his equilibrium, and that Ladd had a complete hear
ing loss in his left ear, which was a 100-percent impairment.  

Roseanne Olsen, the vocational rehabilitation counselor ap
pointed by the court, met with Ladd on March 18, 2003, and pre
pared a report dated March 24, 2003. Olsen reviewed a number of 
medical records and documents which she set forth in her report, 
but it does not appear that Thedinger's letter of February 20 was 
among those documents. Olsen noted in her report that Dr.  
Thomas Franco, medical director of a rehabilitation center, had 
released Ladd to work with the following restrictions: (1) light 
duty physical demand tasks, (2) limit right upper extremity lifting 
with hand to remain below shoulder level, (3) lifting a maximum 
of 30 pounds from 12 inches to chest height, (4) unlimited lifting 
of 20 pounds below shoulder level, and (5) ability to change posi
tion from sitting to standing every 30 minutes as comfort dictates.  
Olsen stated that she would complete the loss of earning capacity
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report after she received Franco's recommendations regarding the 
vocational implication of Ladd's brain injury.  

Olsen prepared a supplemental report on April 30, 2003 (April 
report), wherein she stated that she relied upon the opinions of 
Franco and concluded with a reasonable degree of vocational 
certainty that Ladd's loss of earning capacity was approximately 
60 percent.  

At the request of Ladd's counsel, Patricia Conway, a rehabili
tation specialist, prepared a rebuttal loss of earning capacity 
analysis dated May 30, 2003. Conway opined that Ladd sustained 
a loss of earning capacity of 80 percent. Conway noted that Olsen, 
in her April report, had not given consideration to Ladd's reach
ing limitations-unable to perform work above shoulder level or 
more than 18 inches from his body. Conway was of the opinion 
that Olsen also had not given consideration to Ladd's hearing loss 
when determining Ladd's loss of access to the labor market.  
Conway further believed that Olsen outlined jobs for Ladd that 
would be inappropriate and that the 60-percent loss of earning 
capacity opined by Olsen was too low.  

Olsen prepared a supplemental loss of earning capacity analy
sis on May 30, 2003 (May report), to address medical information 
from Thedinger, and she specifically mentioned a letter from 
Thedinger dated May 8, 2003. Thedinger stated in the May 8 let
ter that the traumatic injury to the skull and brain initiated a 
process called Meniere's disease, that the disease was a direct 
result of the accident, and that the disease involved both ears.  
Thedinger stated that Ladd had 100-percent impairment in his left 
ear and approximately 71-percent impairment in his right ear.  
Thedinger attributed 90 percent of the hearing loss to the accident.  
In formulating Ladd's loss of earning capacity, Olsen stated that 
she relied upon the additional opinions provided by Thedinger 
and that she combined those opinions with the previous medical 
opinions referenced in her April report. In Olsen's May report, she 
stated with a reasonable degree of vocational certainty that Ladd's 
loss of earning capacity was 100 percent.  

Thedinger prepared a letter dated June 3, 2003, addressed to 
counsel for Complete Concrete. No objections were made to 
receipt into evidence of this letter, exhibit 34, at the hearing. The 
letter stated that Ladd was deaf in one ear, that he had a rather
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significant hearing loss in the other ear, and that even with the 
best hearing aid technology, Ladd would have limited ability to 
hear. Thedinger's letter further stated: 

Regarding employment opportunities ... Ladd will have 
improved hearing with a hearing aid in one ear in a situa
tion where there is limited background noise. I suspect that 
he could perform certain activities in areas in which there 
is limited noise and little need for communication. Thus, 
he could perhaps perform a job easily as an inventory 
employee.  

In a letter dated July 24, 2003 (July letter), Olsen set forth her 
responses to questions posed by counsel for Complete Concrete.  
She presented a number of jobs that Ladd might be able to per
form based upon the June 3 letter from Thedinger. Olsen stated 
therein that it was her professional opinion, "based upon all of 
the information that has been relevant in connection with this 
case," that Ladd's loss of earning capacity was 70 percent.  

The trial court entered an award for Ladd on November 14, 
2003. The court found that as a result of the accident, Ladd had a 
71.2-percent loss of hearing in his right ear, a complete loss of 
hearing in his left ear, a 16-percent permanent partial impairment 
of his right arm, and a 20-percent impairment of his visual sys
tem. The trial court also found that Thedinger's June 3 letter "does 
not form a basis for . .. Olsen to revise her opinion with respect 
to [Ladd's] loss of earning capacity." The court stated that "the 
impact of a hearing loss on an employee's earning power should 
be measured by his uncorrected loss of hearing without consid
eration of any restoration that may be afforded by hearing aids." 
Further, the trial court stated that Thedinger's remarks "'I sus
pect' " and "'could perhaps' perform a job" were "not the expres
sion[s] of an opinion to a reasonable degree of medical proba
bility." The trial court further stated Olsen did not include the 
restrictions expressed by Thedinger on February 20 that Ladd 
should not work above ground level or around any type of 
machinery which would place him or others in danger if he were 
to lose his equilibrium and that Ladd would not be able to perform 
the duties of an inventory employee if the inventory employee 
would need to use a ladder or otherwise rise above floor level to 
determine the amount of inventory.
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Complete Concrete sought further review, and on April 8, 2004, 
the review panel filed an order of affirmance on review. Since 
Complete Concrete had appealed, the review panel found that 
Complete Concrete should pay Ladd an attorney fee of $2,500, 
together with interest. Complete Concrete timely filed an appeal to 
this court.  

ASSIGNMENTS OF ERROR 
Complete Concrete alleges the review panel erred in affirming 

the trial court's rulings that (1) the loss of earning capacity was 
100 percent, (2) Ladd was permanently and totally disabled as a 
result of his accident, and (3) exhibit 34 did not form a basis for 
Olsen to revise her opinion with respect to Ladd's loss of earning 
capacity.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court did not support the order or award.  
Ludwick v. Triwest Healthcare Alliance, 267 Neb. 887, 678 
N.W.2d 517 (2004).  

[2,3] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury ver
dict and will not be disturbed unless clearly wrong. Id. An appel
late court is obligated in workers' compensation cases to make its 
own determinations as to questions of law. Id.  

[4] When testing the sufficiency of the evidence to support 
findings of fact made by the Workers' Compensation Court trial 
judge, the evidence must be considered in the light most favorable 
to the successful party and the successful party will have the ben
efit of every inference reasonably deducible from the evidence.  
Swanson v. Park Place Automotive, 267 Neb. 133, 672 N.W.2d 
405 (2003).  

[5] A trial court's ruling accepting or rejecting evidence will not 
be disturbed unless there is shown to be a clear abuse of discretion.  
Frank v. A & L Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999).
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ANALYSIS 
[6] A determination as to an injured worker's loss of earning 

capacity is a question of fact to be determined by the Workers' 
Compensation Court. Martinez-Najarro v. IBP, inc., 12 Neb.  
App. 504, 678 N.W.2d 114 (2004). The only opinion regarding 
loss of earning power entitled to a rebuttable presumption of 
correctness is that of a vocational rehabilitation counselor cho
sen or selected by the statutorily set forth procedures. Neb. Rev.  
Stat. § 48-162.01(3) (Cum. Supp. 2002). Thus, any opinion ex
pressed by Olsen, the court-appointed vocational rehabilitation 
counselor in this case, as the result of a loss of earning power 
evaluation would be entitled to the presumption of correctness.  
Because Olsen submitted three different opinions as to Ladd's 
loss of earning capacity, we must determine to which opinion 
the statutory presumption applies. The trial court did not make a 
finding with regard to the statutory presumption, but instead 
found that Thedinger's letter of June 3, 2003, did not provide a 
basis for the counselor to revise her opinion, and the court there
fore implicitly determined that Olsen's May report was entitled 
to the presumption.  

Two Nebraska cases involving multiple loss of earning reports 
by the same counselor that we found helpful to our analysis are 
Variano v. Dial Corp., 256 Neb. 318, 589 N.W.2d 845 (1999), 
and Noordam v. Vickers, Inc., 11 Neb. App. 739, 659 N.W.2d 856 
(2003).  

In Variano, supra, the court-appointed vocational counselor 
submitted a report in September 1996 stating that the employee 
had sustained a loss of earning power of 25 to 30 percent and 
submitted a letter in March 1997 stating that the employee was 
totally disabled as a result of the injury and would not benefit 
from vocational rehabilitation services. The trial judge, relying 
on the September report, found that the employee sustained a 
30-percent loss of earning capacity, and the review panel af
firmed. Upon appeal, the Nebraska Supreme Court determined 
that the counselor's first opinion expressed in September was 
rendered prior to the completion of the counselor's evaluation 
and thus could not rebut the counselor's final opinion. The 
Supreme Court therefore held that the trial court was required to
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afford the opinion expressed in the March letter the rebuttable 
presumption of correctness.  

[7] In Noordam, supra, the vocational rehabilitation counselor 
issued two different opinions, apparently due to uncertainty 
regarding whether the employee was able to work only under the 
restrictions imposed by a doctor or whether the employee was no 
longer disabled because the functional capacity evaluation pro
vided proof that the doctor's restrictions were no longer neces
sary. This court determined that in Noordam, the counselor's 
findings in her reports were independent of each other and based 
on a different set of facts in one situation versus the other. We 
stated that when a vocational rehabilitation counselor submits 
multiple reports that are determined to be written not because a 
process of recovery was incomplete from the time a prior report 
was written, but, rather, because a counselor gives differing opin
ions each based on a different factual scenario, it is up to the trial 
court to make factual findings to determine which report should 
be given the rebuttable presumption of correctness.  

Like the situation in Noordam but contrary to the situation in 
Variano, there is no indication in the instant case that Olsen's 
May report was incomplete or that she intended to continue eval
uating Ladd's progress. Rather, Olsen's July letter was drafted in 
order to address questions from Complete Concrete's legal coun
sel. We conclude that the situation at hand is more analogous to 
the one in Noordam and that the trial court was therefore entitled 
to make factual findings to determine which report is permitted 
the rebuttable presumption of correctness. Apparently, the court 
found the rebuttable presumption of correctness should be ap
plied to Olsen's May report, and we cannot say that such finding 
was clearly erroneous.  

[8-10] If the record in a workers' compensation case presents 
conflicting medical reports and testimony, an appellate court will 
not substitute its judgment for that of the compensation court 
regarding which medical evidence to rely upon. Martinez-Najarro 
v. IBP inc., 12 Neb. App. 504, 678 N.W.2d 114 (2004). In reject
ing Olsen's July letter, the trial court found that exhibit 34 did not 
form a basis for Olsen to revise her opinion on Ladd's loss of 
earning capacity. Exhibit 34 is the June 3, 2003, letter from
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Thedinger, the ear specialist, to counsel for Complete Concrete, 
which letter was received into evidence at the hearing without 
objection. The letter stated that Ladd was deaf in one ear and had 
significant hearing loss in the other and that he would have lim
ited ability to hear with even the best hearing aid technology.  
Thedinger's letter further stated: "I suspect that [Ladd] could per
form certain activities in areas in which there is limited noise and 
little need for communication. Thus, he could perhaps perform a 
job easily as an inventory employee." However, the Nebraska 
Supreme Court has stated that disability benefits are awarded 
based upon the uncorrected or unaided impairment. See Kalhorn 
v. City of Bellevue, 227 Neb. 880, 420 N.W.2d 713 (1988).  
Further, expert medical testimony based on "could," "may," or 
"possibly" lacks the definiteness required to support an award 
from the Workers' Compensation Court. Edmonds v. IBP, inc., 
239 Neb. 899, 479 N.W.2d 754 (1992).  

In concluding that Ladd was permanently and totally disabled, 
the trial court noted that Ladd had a 71.2-percent loss of hearing 
in his right ear, a complete loss of hearing in his left ear, a 20
percent impairment to his visual system, a 16-percent permanent 
partial impairment of his right arm, restrictions on prolonged 
reading, restrictions regarding vestibular dysfunction, and restric
tions relating to injuries to his shoulder and lower back. The find
ings by the trial court are supported by the record, and we there
fore cannot say that the trial court was clearly wrong in finding 
Ladd to be permanently and totally disabled.  

CONCLUSION 
We cannot conclude that the trial court was clearly wrong in 

applying the rebuttable presumption of correctness to Olsen's 
May report and in determining that exhibit 34 did not form a 
basis for Olsen to revise her opinion rendered in May. We there
fore affirm.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, V.  

TIMOTHY P. KISSELL, APPELLEE.  

690 N.W.2d 194 

Filed December 14, 2004. No. A-04-559.  

1. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
in pari materia to determine the intent of the Legislature so that different provisions 
of the act are consistent, harmonious, and sensible.  

2. Criminal Law: Prosecuting Attorneys: Time: Appeal and Error. When an appel
late court grants the State leave to docket an appeal, the State must file a notice of 
appeal within 30 days in order to perfect jurisdiction in the appellate court.  

3. Jurisdiction: Time: Appeal and Error. Timeliness of an appeal is a jurisdictional 
necessity.  

4. Legislature: Courts: Jurisdiction: Time: Appeal and Error. When the Legislature 
fixes the time for taking an appeal, the courts have no power to extend the time directly 
or indirectly. An appellate court may not consider a case as within its jurisdiction 
unless its authority to act is invoked in the manner prescribed by law.  

Appeal from the District Court for Sarpy County, RONALD E.  
REAGAN, Judge, on appeal thereto from the County Court for 
Sarpy County, ROBERT C. WESTER, Judge. Appeal dismissed.  

Gretchen L. McGill, Deputy Sarpy County Attorney, for 
appellant.  

Van A. Schroeder, of Bertolini, Schroeder & Blount, for 
appellee.  

IRWIN, SIEVERS, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Pursuant to this court's authority under Neb. Ct. R. of Prac.  
11 B(1) (rev. 2000), this case was ordered submitted without oral 
argument. The State of Nebraska was granted leave to docket this 
appeal concerning the sufficiency of the evidence needed to sup
port a conviction for disturbing the peace. Although the State had 
secured Timothy P. Kissell's conviction at trial before the Sarpy 
County Court, the Sarpy County District Court found the evi
dence to be insufficient and reversed the conviction. Although we 
granted the State leave to docket this appeal, the State failed to 
timely file a notice of appeal. As such, we are without jurisdic
tion, and we now dismiss the State's appeal.
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II. BACKGROUND 
The underlying factual background of this case is irrelevant to 

the issue we determine today concerning the timeliness of the 
State's filing of the notice of appeal. As such, we need not fur
ther discuss the factual background that brought this case before 
the county and district courts.  

On or about November 13, 2003, the county court found 
Kissell guilty of disturbing the peace and imposed a sentence.  
Kissell appealed the conviction and sentence to the district court.  
On March 24, 2004, the district court reversed the conviction, 
finding that the State's evidence at trial was insufficient as a mat
ter of law to support a conviction for disturbing the peace.  

On April 7, 2004, the State filed an application with this court, 
seeking leave to docket an appeal pursuant to Neb. Rev. Stat.  
§ 29-2315.01 (Supp. 2003). On May 7, we granted the State leave 
to docket the appeal. The State, however, did not file a notice of 
appeal until August 6, nearly 3 months later.  

Kissell filed a motion asking this court to summarily dismiss 
the State's appeal, asserting that the notice of appeal was not 
timely filed and that this court, accordingly, is without jurisdic
tion to hear the appeal. In response, the State "request[ed] the 
Court to deny [Kissell's] Motion to Dismiss and in support 
thereof attache[d] [an] affidavit of cause." The attached affidavit 
acknowledged that the notice of appeal was not timely filed, and 
asserted that "counsel for the State was on maternity leave from 
April 28, 2004 until July 26, 2004" and that "there was an error 
in counsel's office regarding the due dates for [the State's] Notice 
of Appeal that counsel did not discover until her return." 

III. ISSUE ON APPEAL 
The issue before us is whether the State's notice of appeal was 

timely filed and, if not, whether the State's asserted "excuse" 
provides a basis for us to exercise jurisdiction.  

IV. ANALYSIS 
The State sought to bring this appeal pursuant to § 29-2315.01, 

which provides that a prosecuting attorney may take exception to 
a ruling or decision of a trial court and specifies the procedure by 
which the State may seek application to this court for an appeal.  
Section 29-2315.01 specifically provides as follows:
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If the application is granted, the prosecuting attorney shall 
within thirty days from such granting order a bill of excep
tions in accordance with section 29-2020 if such bill of ex
ceptions is desired and otherwise proceed to obtain a review 
of the case as provided in section 25-1912.  

Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002) specifically pro
vides that a "notice of intention to prosecute [an] appeal" must be 
filed "in the office of the clerk of the district court ... within thirty 
days after the entry of such judgment." (Emphasis supplied.) 

[1,2] We read §§ 29-2315.01 and 25-1912 in pari materia.  
The Nebraska Supreme Court recently iterated, in the context of 
the appellate jurisdictional statutes and including § 25-1912, 
that " '[t]he components of a series or collection of statutes per
taining to a certain subject matter may be conjunctively consid
ered and construed in pari materia to determine the intent of the 
Legislature so that different provisions of the act are consistent, 
harmonious, and sensible."' Glass v. Kenney, 268 Neb. 704, 
708, 687 N.W.2d 907, 911 (2004). Reading §§ 29-2315.01 and 
25-1912 in pari materia, it is clear that when an appellate court 
grants the State leave to docket an appeal, the State must file a 
notice of appeal within 30 days in order to perfect jurisdiction in 
the appellate court.  

In the present case, there is no dispute that the State failed to 
file the notice of appeal within 30 days of our May 7, 2004, order 
granting leave to docket the appeal. Indeed, the State failed to file 
the notice of appeal for nearly three times the acceptable limita
tion period. Nonetheless, the State urges us to "excuse" the tar
diness of the notice of appeal because of the State's attorney's 
maternity leave and "error" in her office concerning the notice's 
due date.  

[3,4] The State has cited us to no authority providing that cir
cumstances such as this might excuse a party's failure to comply 
with the jurisdictional prerequisites set forth in the statutes, and 
we are aware of no such authority. Indeed, in State v. Marshall, 
253 Neb. 676, 681, 573 N.W.2d 406, 411 (1998), the Nebraska 
Supreme Court specifically and unambiguously held that "[t]ime
liness of an appeal is a jurisdictional necessity." The court further 
stated: "When the Legislature fixes the time for taking an appeal, 
the courts have no power to extend the time directly or indirectly.
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An appellate court may not consider a case as within its jurisdic
tion unless its authority to act is invoked in the manner prescribed 
by law." (Emphasis supplied.) Id. at 681-82, 573 N.W.2d at 411.  

V. CONCLUSION 
Even though we granted the State leave to docket an appeal in 

this case, the State failed to timely file the notice of appeal that 
would have given us jurisdiction to hear this case. As such, we are 
without jurisdiction, and this appeal is dismissed.  

APPEAL DISMISSED.  

MICHAEL NOLAN, APPELLEE, V. TIM CAMPBELL, 

ALSO KNOWN AS TIMOTHY C. CAMPBELL, APPELLANT.  

690 N.W.2d 638 

Filed December 21, 2004. No. A-03-686.  

1. Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the 
right to assert prejudicial error on appeal.  

2. Appeal and Error. Plain error may be asserted for the first time on appeal or be noted 
by the appellate court on its own motion.  

3. . Plain error is error plainly evident from the record and of such a nature that to 
leave it uncorrected would result in damage to the integrity, reputation, or fairness of 
the judicial process.  

4. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

5. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence.  

6. Libel and Slander: Negligence. A claim of defamation requires (1) a false and 
defamatory statement concerning the plaintiff, (2) an unprivileged publication to a 
third party, (3) fault amounting to at least negligence on the part of the publisher, and 
(4) either actionability of the statement irrespective of special harm or the existence 
of special harm caused by the publication.  

7. Libel and Slander: Words and Phrases. Spoken or written words are slanderous or 
libelous per se only if they falsely impute the commission of a crime involving moral 
turpitude, an infectious disease, or unfitness to perform the duties of an office or 
employment, or if they prejudice one in his or her profession or trade or tend to dis
inherit one.  

8. Libel and Slander: Proof: Words and Phrases. When the plaintiff in a libel action 
is a public figure and the speech is a matter of public concern, the plaintiff must
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demonstrate "actual malice," which means knowledge of falsity or reckless disregard 
for the truth, by clear and convincing evidence.  

9. Libel and Slander: Proof. The plaintiff in a "public-libel" action must also establish 
by clear and convincing evidence that the alleged statement is false.  

10. Words and Phrases. Public figures are those who occupy positions of such persua
sive power and influence that they are deemed public figures for all purposes or those 
who have thrust themselves to the forefront of particular public controversies in order 
to influence the resolution of the issues involved.  

11. Pleadings. Allegations of a petition not denied are admitted without any predicate 
ruling from the court.  

12. Effectiveness of Counsel: Evidence. If one chooses to represent himself or herself 
before a tribunal, one must accept the consequences of one's own failure to properly 
present sufficient evidence to sustain one's burden.  

13. Invasion of Privacy: Liability. Any person who gives publicity to a matter concern
ing a natural person that places that person before the public in a false light is subject 
to liability for invasion of privacy if the false light in which the other was placed 
would be highly offensive to a reasonable person and the actor had knowledge of or 
acted in reckless disregard as to the falsity of the publicized matter and the false light 
in which the other would be placed.  

14. Evidence: Words and Phrases. Evidence is relevant if it has any tendency to make 
the existence of any fact of consequence to the determination of the action more prob
able or less probable than it would be without the evidence, or the evidence tends to 
establish a fact from which the existence or nonexistence of a fact in issue can be 
directly inferred.  

15. Trial: Judges. A trial judge has broad discretion over the conduct of a trial.  
16. Injunction: Equity. An action for injunction sounds in equity.  
17. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 

tries factual questions de novo on the record and reaches a conclusion independent 
of the findings of the trial court.  

18. Injunction. An injunction is an extraordinary remedy and should not ordinarily be 
granted except in a clear case where there is actual and substantial injury.  

19. . An injunction should not be granted unless the right is clear, the damage is 
irreparable, and the remedy at law is inadequate to prevent a failure of justice.  

20. .The purpose of an injunction is preventive, protective, and prohibitory.  
21. Injunction: Equity: Libel and Slander. Absent a prior adversarial determination 

that the complained of publication is false or a misleading representation of fact, 
equity will not issue to enjoin a libel or slander, unless such libel or slander is pub
lished (1) in violation of a trust or contract or (2) in aid of another tort or unlawful act, 
or injunctive relief is essential for the preservation of a property right.  

22. Injunction. Injunctions should never be broader than necessary to afford complete 
relief to the plaintiffs.  

23. Injunction: Constitutional Law: Libel and Slander. For an injunction against libel 
or slander to pass constitutional muster, the suppression must be limited to the precise 
statements already found libelous.  

24. Damages: Appeal and Error. The amount of damages to be awarded is a determi
nation solely for the fact finder, and the fact finder's decision will not be disturbed 
on appeal if it is supported by the evidence and bears a reasonable relationship to the 
elements of the damages proved.
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25. _ : . An award of damages may be set aside as excessive or inadequate when, 

and not unless, it is so excessive or inadequate as to be the result of passion, prejudice, 

mistake, or some other means not apparent in the record. If an award of damages 

shocks the conscience, it necessarily follows that the award was the result of passion, 
prejudice, mistake, or some other means not apparent in the record.  

Appeal from the District Court for Madison County: PATRICK G.  
ROGERS, Judge. Affirmed as modified.  

Elaine A. Waggoner, of Waggoner Law Office, for appellant.  

Michael C. Cox and Elizabeth M. Callaghan, of Koley Jessen, 
P.C., for appellee.  

INBODY, Chief Judge, and SIEVERS and CARLSON, Judges.  

SIEVERS, Judge.  
I. INTRODUCTION 

Tim Campbell, also known as Timothy C. Campbell, appeals 
the judgment entered by the Madison County District Court 
awarding Michael Nolan, the city administrator of Norfolk, 
Nebraska, $78,000 on his petition for libel and false light inva
sion of privacy and enjoining Campbell from specific uses of cer
tain publications and terminology. While we uphold the award of 
damages, we must narrow the scope of the injunctive relief to 
constitutionally permissible boundaries.  

II. FACTUAL BACKGROUND 
In 1996, several property owners near 25th Street and the 

Berry Hill subdivision in the city of Norfolk (the city), including 
Campbell's parents, were informed that they were responsible 
either for constructing a sidewalk in the area or for paying the 
costs of such construction. Following several years of discus
sions and legal battles, Campbell's parents settled with the city 
and paid $5,233.47 for the sidewalk, which the city built.  

Unhappy about the sidewalk matter, despite having no interest 
in the property, Campbell authored numerous documents criti
cizing various city employees in the 5 years before this trial. He 
has published the documents in a number of ways, including by 
having the Madison County District Court record them as public 
notices in the district court clerk's office. Three of Campbell's 
publications are at issue here, dated April 3, 2002; April 11, 2002;
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and May 15, 2002. While Nolan's petition fully sets forth the 
precise language from each of the three documents which he 
contends is libelous per se, we provide a sample of Campbell's 
writings. The publications allege that Nolan conducted "scams 
involving deceit and collusion"; that he "stole," "extorted," and 
"embezzled"; and that he was a "con artist" and "thief." 
(Emphasis omitted.) Additionally, one publication alleged that 
Nolan retained political office "[b]y oppression, deception, dila
tory actions (which harm others), intimidation, [and] dishonoring 
City records." As to the three publications, Nolan sent a retraction 
request for each of them pursuant to Neb. Rev. Stat. § 25-840.01 
(Reissue 1995). Campbell did not respond to the retractions, and 
this action was subsequently filed on May 23.  

III. PROCEDURAL BACKGROUND 
Nolan, through counsel, filed his petition alleging that the April 

3 and 11 and May 15, 2002, publications contained libelous state
ments and constituted false light invasion of privacy. He prayed for 
damages and the issuance of a permanent injunction. Campbell, 
acting pro se, filed his answer, in which he specifically denied 
paragraphs 4 through 15 of the petition, which paragraphs con
tained general allegations. However, Campbell's answer failed to 
address the remaining paragraphs, 16 through 54, of the petition, 
in which paragraphs Nolan specifically alleged that the statements 
made by Campbell, which he quoted in the petition, were false, 
libel per se, and defamatory.  

Because Campbell failed to admit or deny the material allega
tions in the petition, which are found in said paragraphs 16 
through 54, Nolan filed a motion to have the allegations deemed 
admitted. The motion is not in the record before us, but our bill of 
exceptions contains a transcript of the August 26, 2002, hearing 
on the motion. At the conclusion of the hearing, the court denied 
the motion, giving Campbell 21 days to further answer the peti
tion and then 14 days for Nolan to reply. Campbell failed to sup
plement his answer, so Nolan filed a second motion to have the 
allegations deemed admitted, as well as a motion to compel dis
covery. Following a hearing, the district court denied the motion 
to compel and ruled that Campbell had 21 additional days to 
respond to discovery. The court also gave Campbell 21 additional 
days to supplement his answer to the petition.
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On November 25, 2002, Nolan filed his third motion to have 
the allegations deemed admitted, his second motion to compel 
discovery, and a motion for partial summary judgment. Following 
a hearing on the motions, the district court found that Campbell 
"offered no evidence showing an issue of material fact relative to 
libel and false light" and that Campbell failed to answer discov
ery. The court granted partial summary judgment in Nolan's favor 
on the libel and false light claims as to the publications of April 3 
and 11 and May 15 but did not determine damages. The district 
court also overruled Nolan's request for an injunction. The court 
found that because the "'law'" portion of the action was not yet 
complete, it was "not appropriate for this Court to s[i]t as an 
'equity' court on the request for an injunction." Thus, damages 
remained to be determined by trial.  

On March 6, 2003, Campbell filed a motion to continue the 
trial, but there is nothing in the record indicating a ruling on the 
motion. In any event, the trial on damages began on March 12. The 
jury awarded Nolan $13,000 for each of the three claims of libel 
and $13,000 for each of the three claims of false light invasion of 
privacy. As a result, the district court entered a $78,000 judgment 
in favor of Nolan. Campbell then filed a motion for new trial.  

On April 28, 2003, the court held a hearing on Campbell's 
motion for new trial and Nolan's motions for costs and an injunc
tion. The district court entered an order finding that Campbell's 
motion for new trial claiming an excessive verdict was without 
merit. Additionally, the court ordered: 

2. [Campbell] is hereby permanently enjoined as follows: 
a. [Campbell] is permanently enjoined from republish

ing, displaying or delivering any publication relative to ...  
Nolan which was published prior to the trial of this matter 
on March 12, 2003; and 

b. [Campbell] is permanently enjoined from publishing, 
displaying and delivering any new material referring to . ..  

Nolan utilizing any of the following terms: con artist, thief, 
scam's [sic] of . . . Nolan, scam's [sic] involving deceit, 
collusion and grand theft by deception under color of law, 
stole, fraud, corrupt, extorted, fleeced, embezzled, dishon
est, oppression, deception, racketeering, criminal violation 
of civil rights and mail fraud.
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Campbell, now with counsel, appeals the judgment and order 
of the court overruling his motion for new trial and imposing 
injunctive relief.  

IV. ASSIGNMENTS OF ERROR 
Campbell asserts that the district court "committed plain 

error" in (1) sustaining Nolan's motion for partial summary 
judgment with respect to the actions for libel and false light; (2) 
allowing the testimony of the Norfolk City Attorney, Clint 
Schukei, on irrelevant matters; (3) admitting exhibit 31; (4) pre
cluding Campbell from cross-examination of some witnesses; 
(5) not granting Campbell's motion for continuance for a longer 
time; and (6) permanently enjoining Campbell from using "cer
tain terminology in regard to [Nolan]." Campbell also asserts 
that the amount of the verdict was "clearly excessive." 

V. ANALYSIS 
[1-3] Campbell, acting pro se until the appeal was filed, failed 

to object to any of the errors which allegedly occurred during the 
conduct of the trial. Failure to make a timely objection waives the 
right to assert prejudicial error on appeal. Steele v. Sedlacek, 267 
Neb. 1, 673 N.W.2d 1 (2003). Campbell asserts on appeal that we 
should find plain error concerning a number of his assigned 
errors. Plain error may be asserted for the first time on appeal or 
be noted by the appellate court on its own motion. Katskee v.  
Nevada Bob's Golf of Neb., 238 Neb. 654, 472 N.W.2d 372 
(1991). Plain error is error plainly evident from the record and of 
such a nature that to leave it uncorrected would result in damage 
to the integrity, reputation, or fairness of the judicial process. In 
re Interest of Mainor T. & Estela T, 267 Neb. 232, 674 N.W.2d 
442 (2004).  

1. PARTIAL SUMMARY JUDGMENT 

(a) Guiding Principles 
[4,5] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.  
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment,
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an appellate court views the evidence in the light most favorable 
to the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. First Colony Life Ins. Co. v. Gerdes, 267 Neb. 632, 676 
N.W.2d 58 (2004).  

(b) Libel 
[6,7] A claim of defamation requires (1) a false and defamatory 

statement concerning the plaintiff, (2) an unprivileged publication 
to a third party, (3) fault amounting to at least negligence on the 
part of the publisher, and (4) either actionability of the statement 
irrespective of special harm or the existence of special harm 
caused by the publication. Norris v. Hathaway, 5 Neb. App. 544, 
561 N.W.2d 583 (1997). Spoken or written words are slanderous 
or libelous per se only if they falsely impute the commission of a 
crime involving moral turpitude, an infectious disease, or unfit
ness to perform the duties of an office or employment, or if they 
prejudice one in his or her profession or trade or tend to disinherit 
one. Matheson v. Stork, 239 Neb. 547, 477 N.W.2d 156 (1991).  

[8-10] When the plaintiff in a libel action is a public figure and 
the speech is a matter of public concern, the plaintiff must demon
strate "actual malice," which means knowledge of falsity or reck
less disregard for the truth, by clear and convincing evidence. See 
Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 (1993). The 
plaintiff in a "public-libel" action must also establish by clear and 
convincing evidence that the alleged statement is false. See id.  
The U.S. Supreme Court in Gertz v. Robert Welch, Inc., 418 U.S.  
323, 94 S. Ct. 2997, 41 L. Ed. 2d 789 (1974), defined public fig
ures as those who occupy positions of such persuasive power and 
influence that they are deemed public figures for all purposes or 
those who have thrust themselves to the forefront of particular 
public controversies in order to influence the resolution of the 
issues involved. While the trial court did not make an express 
finding that Nolan was a public figure, we have little hesitancy in 
saying that he, as the city administrator, is a public figure within 
the parameters of Gertz.  

Nolan's petition alleged that the April 3 and 11 and May 15, 
2002, publications contained "false and defamatory" material and 
that the words and statements quoted in his petition from each
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publication were false statements of fact, libelous per se, and pub
lished with knowledge of their falsity or with reckless disregard 
for their truth. He further alleged that as a result of the defama
tion, he suffered damage to his personal and business reputation.  
Importantly, as earlier detailed, Campbell did not deny all of the 
petition's material allegations in his answer.  

[11,12] During the course of the proceedings, Nolan moved 
three times to have the allegations in the petition deemed admit
ted due to Campbell's failure to answer the petition's paragraphs 
16 through 54. The court denied the first two motions, granting 
Campbell additional time to supplement his answer. As to the 
third motion, the hearing was held in conjunction with Nolan's 
motion for partial summary judgment. Although the court did not 
specifically grant the third motion to have the allegations deemed 
admitted, the district court may have implicitly ruled on it by 
granting Nolan's motion for partial summary judgment. In any 
event, allegations of a petition not denied are, in fact, admitted 
without any predicate ruling from the court. See Saberzadeh v.  
Shaw, 266 Neb. 196, 663 N.W.2d 612 (2003) (admission made in 
pleading on which trial is had is judicial admission constituting 
limitation of issues, and party may at any time invoke language 
of pleading on which case is tried). "Every material allegation of 
the petition not controverted by the answer ... shall, for the pur
poses of the action, be taken as true." Neb. Rev. Stat. § 25-842 
(Reissue 1995) (repealed operative January 1, 2003). Although 
this statute was repealed when the Legislature adopted "notice 
pleading," it is applicable to this action because the petition at 
issue was filed May 23, 2002, prior to when notice pleading took 
effect. Although Campbell was acting pro se, he is held to the 
same standards as all others who appear before the courts. See 
Arcadia State Bank v. Nelson, 222 Neb. 704, 386 N.W.2d 451 
(1986). "If one chooses to represent himself or herself before a 
tribunal, one must accept the consequences of one's own failure 
to properly present sufficient evidence to sustain one's burden." 
Dobrovolny v. Dunning, 221 Neb. 67, 72, 375 N.W.2d 123, 126 
(1985). Therefore, to satisfy the elements of defamation, we take 
the undenied allegations in the petition regarding the contents of 
Campbell's publications, the fact of publication, and the fact that 
Campbell acted with knowledge of the allegations' falsity or with
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reckless disregard of their truth. Thus, there was no genuine issue 
of material fact, beyond damages, and Nolan was entitled to sum
mary judgment on the issue of libel for all three publications.  

(c) False Light Invasion of Privacy 
[13] Neb. Rev. Stat. § 20-204 (Reissue 1997) provides that any 

person who gives publicity to a matter concerning a natural per
son that places that person before the public in a false light is sub
ject to liability for invasion of privacy if (1) the false light in 
which the other was placed would be highly offensive to a rea
sonable person and (2) the actor had knowledge of or acted in 
reckless disregard as to the falsity of the publicized matter and the 
false light in which the other would be placed. The district court 
found that the elements in § 20-204 were satisfied and that there 
was no genuine issue of material fact. Thus, summary judgment 
was granted on all three false light claims. Again we find, as in the 
libel claims, that the petition alleges the necessary elements, 
which were not denied in Campbell's answer. Therefore, the alle
gations are deemed admitted and there is no genuine issue of 
material fact. The district court did not err in granting summary 
judgment on all three claims of false light invasion of privacy.  

2. TESTIMONY OF CITY ATTORNEY AND EXHIBIT 31 
[14] Campbell alleges that the court plainly erred in allowing 

the Norfolk City Attorney, Schukei, to testify to irrelevant mat
ters and in admitting exhibit 31. Evidence is relevant if it has any 
tendency to make the existence of any fact of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence, or the evidence tends to estab
lish a fact from which the existence or nonexistence of a fact in 
issue can be directly inferred. Blanchette v. Keith Cty. Bank & 
Trust Co., 231 Neb. 628, 437 N.W.2d 488 (1989).  

At the time of the hearing on damages, Schukei was the 
Norfolk City Attorney. Because Schukei worked closely with 
Nolan and because Nolan alleged that the defamatory publica
tions affected his business and professional reputation, Schukei's 
opinion as to Nolan's reputation in connection with his work was 
certainly relevant. Schukei also testified to background informa
tion regarding the conflict between Campbell, his parents, and 
the city.
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During Schukei's testimony, exhibit 31, which was Schukei's 
letter to the Counsel for Discipline of the Nebraska State Bar 
Association, was admitted. Schukei wrote the letter to the 
Counsel for Discipline in response to Campbell's complaint 
about Schukei filed with the Nebraska State Bar Association.  
Again, the letter provides background information as to the con
flict between Campbell, his parents, and the city. There was 
extensive testimony about Campbell's attacks on Schukei and 
why Schukei had not done anything such as file a suit similar to 
Nolan's. Such questions led to Schukei's providing evidence that 
Campbell had overindulged in alcohol, that Campbell's obses
sion with the sidewalk was not "normal," and that Schukei had 
some fear of "retribution" from Campbell. There was no objec
tion to any of this testimony.  

Remembering that the issue for trial was solely the damages 
suffered by Nolan as a result of the libel and false light invasion 
of privacy, we find that such testimony had marginal relevance, if 
any. After such evidence was adduced, the trial judge did caution 
Nolan's counsel about keeping the evidence more focused on the 
issue of Nolan's damages. Nonetheless, we are unwilling to apply 
the plain error doctrine to reverse the jury's verdict because of this 
evidence. The matter of Nolan's damages cannot be presented 
without some context and background, and from the history of 
this matter, most jurors would, at the very least, wonder whether 
Campbell's behavior concerning the sidewalk was "normal," even 
without Schukei's testimony that it was not. In summary, while 
some of Schukei's testimony would not have withstood a rele
vancy objection, we cannot say that its admission without objec
tion was plain error such that not correcting it would result in 
damage to the integrity, reputation, or fairness of the judicial 
process. We reach this conclusion in part because the contents of 
the three publications at issue are so obviously beyond the range 
of civilized and appropriate discourse over whether sidewalks 
should be installed at homeowner expense that we cannot con
clude that the damages awarded, $13,000 on each of Nolan's six 
causes of action, were a product of such evidence. The same 
analysis applies to exhibit 31. It provided contextual background, 
but dragging in the fact that Campbell filed a complaint with the 
bar association and Schukei responded does not tend to prove



13 NEBRASKA APPELLATE REPORTS

anything regarding Nolan's damages. But again, any harm that 
may have occurred cannot be said to justify upsetting the jury's 
decision using the plain error doctrine.  

3. CROSS-EXAMINATION 
Campbell claims that the trial court erred in limiting his 

cross-examination of some witnesses. Because Campbell did not 
object to such limitations during the hearing, we again examine 
whether it was plain error for the trial court to limit the exam
ination. During Campbell's cross-examination of Schukei, the 
district court warned Campbell to keep his questions within the 
scope of the direct examination, which scope the trial judge 
explained. After further cross-examination of Schukei, the district 
court again warned Campbell, instructing him to stay within the 
scope of the direct examination and address the damages issue 
instead of addressing "the 1992 [or] the '97 hearing" (apparently 
hearings from the "sidewalk" litigation involving Campbell's par
ents). The court then gave Campbell 15 more minutes to cross
examine Schukei on the issue of damages. Campbell continued 
to examine Schukei outside the scope of the direct examination 
and even admitted, "We're covering about 27 years of history 
regarding my home property." Therefore, because Campbell's 
questioning continued to be outside the scope of the direct exam
ination and irrelevant, the court instructed Campbell that his 
examination was "complete." Additionally, during Campbell's 
cross-examination of the Norfolk mayor, the court warned 
Campbell when he continually and obviously exceeded the scope 
of the direct examination. Again, because Campbell failed to 
comply with the court's orders by continuing to elicit irrelevant 
testimony outside the scope of the direct examination, the court 
terminated the cross-examination.  

[15] It is undisputed that a trial judge has broad discretion over 
the conduct of a trial. Yopp v. Batt, 237 Neb. 779, 467 N.W.2d 868 
(1991). And, as we noted above, although Campbell was acting 
pro se, he must be held to the same standards as all other persons 
before the court. See Arcadia State Bank v. Nelson, 222 Neb. 704, 
386 N.W.2d 451 (1986). The trial court did not abuse its dis
cretion by instructing Campbell to limit the scope of his cross
examination to those matters addressed on direct examination
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and, when he continually failed to do so, by terminating the cross
examination.  

4. MOTION FOR CONTINUANCE 
Campbell asserts that the trial court erred in not granting his 

continuance for a longer period of time. The only motion for 
continuance in our record was filed March 6, 2003. The motion 
requested that trial be continued "until after [Campbell] is med
ically treated with possible recovery." However, trial began on 
March 12, and there is nothing in the record showing whether 
the trial court granted or denied such motion. Thus, although 
Campbell states in his brief that his motion for continuance was 
granted, the record before us does not reflect such fact. In any 
event, we address Campbell's complaint that he should have had 
a longer continuance.  

Because Campbell did not object when the trial for damages 
began on March 12, 2003, any claim of error in its commence
ment was waived. See Steele v. Sedlacek, 267 Neb. 1, 673 
N.W.2d 1 (2003) (failure to make timely objection waives right 
to assert prejudicial error on appeal). Campbell asks us to find 
that not granting a longer continuance was plain error.  
Campbell's motion for continuance does not show that he was 
unable to participate at trial, that his medical condition would 
have inhibited his participation, or that treatment was imminent.  
His motion merely states that it was "possible" that he would 
have surgery in North Carolina in April 2003. Therefore, we are 
unable to see, and Campbell fails to demonstrate, how he was 
prejudiced by any ruling of the court on his motion for a contin
uance. There is no plain error.  

5. SCOPE OF INJUNCTIVE RELIEF 

[16,17] Campbell asserts that the court erred in permanently 
enjoining him from using "certain terminology in regard to 
[Nolan]." An action for injunction sounds in equity. See University 
Place-Lincoln Assocs. v. Nelsen, 247 Neb. 761, 530 N.W.2d 241 
(1995). In an appeal of an equitable action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court. Blue Tee Corp. v.  
CDI Contractors, Inc., 247 Neb. 397, 529 N.W.2d 16 (1995).
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[18-20] An injunction is an extraordinary remedy and should 
not ordinarily be granted except in a clear case where there is 
actual and substantial injury. Sid Dillon Chevrolet v. Sullivan, 
251 Neb. 722, 559 N.W.2d 740 (1997). Such a remedy should not 
be granted unless the right is clear, the damage is irreparable, and 
the remedy at law is inadequate to prevent a failure of justice. Id.  
The purpose of an injunction is preventive, protective, and pro
hibitory. Johnson v. NM Farms Bartlett, 226 Neb. 680, 414 
N.W.2d 256 (1987).  

The Nebraska Supreme Court in Sid Dillon Chevrolet, supra, 
addressed the issue of whether an injunction may be granted in 
a libel action. In Sid Dillon Chevrolet, Morton Sullivan was 
unhappy with the service he received at Sid Dillon Chevrolet
Oldsmobile-Pontiac, Inc. (Sid Dillon), an automobile dealership.  
Sullivan used mass mailings and the communication capabilities 
of his business to flood the media and public with announce
ments about Sid Dillon which stated that Sid Dillon was a "dis
honest automobile dealer." Id. at 726, 559 N.W.2d at 744.  

Sid Dillon and related plaintiffs filed a petition seeking dam
ages and injunctive relief under two theories: (1) violation of 
the Uniform Deceptive Trade Practices Act (UDTPA) and (2) 
common-law libel and slander. The district court issued a tempo
rary restraining order against Sullivan. The district court then 
entered an order finding that Sid Dillon was due injunctive relief 
pursuant to its UDTPA claim and that the temporary restraining 
order previously put in place was still effective. In a subsequent 
order, the district court found Sullivan in contempt of the restrain
ing order and vacated such order, replacing it with a permanent 
injunction enjoining Sullivan and his agents and employees from 
"'uttering any false or misleading statements of fact, written or 
oral . . . directed at [Sid Dillon and its co-]Plaintiffs . . . or taking 
other steps or actions which may reasonably lead [to] or result in 
the disparaging of the goods, services, or business of [Sid Dillon 
and its co-]Plaintiffs.'" Sid Dillon Chevrolet, 251 Neb. at 727, 
559 N.W.2d at 744-45. Sullivan appealed.  

In evaluating whether an injunction may be issued in a libel 
action, the Nebraska Supreme Court in Sid Dillon Chevrolet 
considered how other jurisdictions had handled the issue. The 
Supreme Court found the general rule to be that equity will not
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enjoin libel or slander. However, the Sid Dillon Chevrolet court 
also said: 

Notwithstanding the general rule, it is also recognized 
that equity may restrain libel or slander if essential to pre
serve a property right, if the publication is in violation of a 
trust or a contract, or if the defamation is published in aid 
of another tort or unlawful act. [Citations omitted.] 

Some jurisdictions have concluded that an order enjoin
ing further publication of libelous or slanderous material 
does not constitute a prior restraint on speech where there 
has been a full and fair adversarial proceeding in which the 
complained of publications were found to be false or mis
leading representations of fact prior to the issuance of 
injunctive relief. [Citations omitted.] 

251 Neb. at 731, 559 N.W.2d at 746.  
[21] The Nebraska Supreme Court stated its conclusion: 

We adopt the view of those jurisdictions that have con
sidered the issue and hold that absent a prior adversarial 
determination that the complained of publication is false or 
a misleading representation of fact, equity will not issue to 
enjoin a libel or slander, unless such libel or slander is pub
lished (1) in violation of a trust or contract or (2) in aid of 
another tort or unlawful act, or injunctive relief is essential 
for the preservation of a property right.  

Sid Dillon Chevrolet v. Sullivan, 251 Neb. 722, 733, 559 N.W.2d 
740, 747 (1997).  

In applying this holding to the facts before it, the Sid Dillon 
Chevrolet court found that Sullivan's speech was not published in 
aid of another tort or unlawful act or in violation of Sid Dillon's 
property rights and that its publication did not constitute a breach 
of contract or of trust. Additionally, a jury had not yet determined 
whether Sullivan's allegations were false or misleading represen
tations of fact. Thus, the Supreme Court stated, "For these rea
sons, we conclude that the temporary restraining order, as well as 
the permanent injunction restraining Sullivan's speech, constitute 
unconstitutional prior restraints in derogation of Sullivan's right 
to speak." Id. at 733, 559 N.W.2d at 747.  

Although Sid Dillon Chevrolet establishes the rule to be used 
here, we find that this case is different because partial summary
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judgment was granted and Campbell's publications of April 3 and 
11 and May 15, 2002, were adjudicated as containing false or 
misleading representations of fact made with actual malice, some 
of which publications clearly accuse Nolan of the commission of 
crimes involving moral turpitude-meaning they were libelous 
per se. We have affirmed the district court's finding in this regard, 
meaning that the these particular statements are not protected 
speech under the First Amendment to the U.S. Constitution.  
Therefore, the rationale that enjoining a libel constitutes an un
constitutional prior restraint on speech is not applicable here.  
Here, the restraint via the injunction is permissible because the 
speech had been adjudicated to be libelous and therefore not to be 
protected under the First Amendment. Therefore, the trial court 
did not err in issuing an injunction. That said, we still must deter
mine, under our de novo review, whether the injunction, as writ
ten, was narrowly drawn so as not to offend the constitutional pro
hibition against prior restraint of speech.  

[22] Campbell argued in his brief that "[w]hen the Court per
manently enjoined him in such a broad manner, it was plain 
error." Injunctions should never be broader than necessary to 
afford complete relief to the plaintiffs. Carhart v. Ashcroft, 331 
F. Supp. 2d 805 (D. Neb. 2004), citing Califano v. Yamasaki, 442 
U.S. 682, 99 S. Ct. 2545, 61 L. Ed. 2d 176 (1979). Although 
Campbell's argument is more specific about the "terminology" 
portion of the injunction, we think that consideration of the pre
cise language of the injunction is inseparable from consideration 
of its scope. After finding that Campbell was unlikely to cease 
his pattern of publication and that forcing Nolan to file suit over 
each subsequent publication was not an adequate remedy, find
ings clearly supported by the record, the district court granted 
this injunction: 

2. [Campbell] is hereby permanently enjoined as follows: 
a. [Campbell] is permanently enjoined from republish

ing, displaying or delivering any publication relative to ...  
Nolan which was published prior to the trial of this matter 
on March 12, 2003; and 

b. [Campbell] is permanently enjoined from publishing, 
displaying and delivering any new material referring to . . .  
Nolan utilizing any of the following terms: con artist, thief,
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scam's [sic] of . . . Nolan, scam's [sic] involving deceit, 
collusion and grand theft by deception under color of law, 
stole, fraud, corrupt, extorted, fleeced, embezzled, dishon
est, oppression, deception, racketeering, criminal violation 
of civil rights and mail fraud.  

In paragraph 2(a) of the court's injunction, the court enjoined 
Campbell with respect to "any" publications regarding Nolan 
which were published before the trial on March 12, 2003.  
However, there were only three publications-those of April 3 
and 11 and May 15, 2002-that had been adjudicated as contain
ing statements libelous per se and, therefore, as not containing 
protected speech. The prohibition against republishing "any" pub
lication authored by Campbell about Nolan before the trial obvi
ously sweeps up publications which had not been adjudicated as 
libelous. Nor had there been a determination that such other pub
lications were published in violation of a trust or contract, in aid 
of another tort or unlawful act, or for the preservation of a prop
erty right. Therefore, the injunction is too broad as written and 
must be narrowed so that it is not an unconstitutional prior 
restraint under Sid Dillon Chevrolet v. Sullivan, 251 Neb. 722, 559 
N.W.2d 740 (1997).  

[23] In order for the injunction to pass constitutional muster, 
the suppression must be limited to the precise statements already 
found libelous. See Advanced Training Sys. v. Caswell Equip.  
Co., 352 N.W.2d 1 (Minn. 1984). See, also, O'Brien v. Tenants, 
42 Ohio St. 2d 242, 245, 327 N.E.2d 753, 755 (1975) ("Once 
speech has judicially been found libelous, if all the requirements 
for injunctive relief are met, an injunction for restraint of contin
ued publication of that same speech may be proper" (emphasis in 
original) (emphasis supplied)). Here, paragraph 2(a) can only 
enjoin the republication of the April 3 and 11 and May 15, 2002, 
publications found to be libelous. Such injunction does not con
stitute a prior restraint. Using our de novo power, we modify para
graph 2(a) of the injunction to read as follows: 

a. Defendant, Timothy C. Campbell, is permanently 
enjoined from republishing in any fashion, including by 
public display, the publications stamped "received" by the 
Madison County District Court on the dates April 3, 2002, 
April 11, 2002, and May 15, 2002, concerning Michael
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Nolan, which were found libelous in the District Court for 
Madison County, case No. C102-276, and which were 
attached to the petition in such case. Defendant, Timothy C.  
Campbell, is further permanently enjoined from publishing 
as to Michael Nolan in any fashion, including by public dis
play, the specific phrases quoted by the district court for 
Madison County, Nebraska, in its order of January 22, 
2003, which phrases it found were libelous and published 
with "actual malice." 

Turning to paragraph 2(b) of the district court's injunction, 
we find therein a list of words or terms which Campbell was not 
to publish in reference to Nolan. Campbell argues that this por
tion of the injunction restrains his right to speak freely about 
Nolan in other (and future) contexts and, therefore, infringes on 
his First Amendment right of free speech. The specific words 
listed in paragraph 2(b) of the injunction were used in the three 
libelous publications, except for the prohibited words "corrupt" 
and "fleeced." Additionally, the prohibition is not limited to the 
use of the listed words in connection with a particular subject 
matter, beyond that they were not to be used in reference to 
Nolan. This portion of the injunction infringes on Campbell's 
right to speak about Nolan and his work as city administrator in 
other contexts and concerning other issues besides the sidewalk 
dispute. Subsequent events and issues, which we cannot foresee, 
could make Campbell's use of the prohibited words "collusion," 
"dishonest," "oppression," "deception," or "fleeced" in refer
ence to Nolan lawful protected speech. See Farley v. McBride, 
74 Neb. 49, 54, 103 N.W. 1036, 1037 (1905) ("[i]t is proper and 
right that the acts of public officials should be subject to criti
cism"). Recognizing that a city administrator operates in a pub
lic arena involving constantly changing issues of city policy and 
management, upon which citizens have a right to make proper 
comment, we hold that paragraph 2(b) is an overly broad prior 
restraint. In the final analysis, we cannot assume that any use of 
the words in paragraph 2(b) would be libelous per se merely 
because past use thereof in connection with the sidewalk issue 
crossed the line from protected free speech to libel. Therefore, 
we vacate and dissolve paragraph 2(b) of the injunction.
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6. EXCESSIVE VERDICT 

[24,25] The amount of damages to be awarded is a determina
tion solely for the fact finder, and the fact finder's decision will not 
be disturbed on appeal if it is supported by the evidence and bears 
a reasonable relationship to the elements of the damages proved.  
Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004).  

An award of damages may be set aside as excessive or 
inadequate when, and not unless, it is so excessive or inade
quate as to be the result of passion, prejudice, mistake, or 
some other means not apparent in the record. ... If an award 
of damages shocks the conscience, it necessarily follows 
that the award was the result of passion, prejudice, mistake, 
or some other means not apparent in the record.  

Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 253 Neb.  
813, 820-21, 572 N.W.2d 362, 368 (1998).  

Nolan testified that he was "hurt" by the publications and that 
they damaged relationships in his life. He also testified that the 
publications affected the credibility of the city government.  
Similar publications had appeared in previous years, and 
Campbell's actions ultimately caused Nolan to be always "look
ing over [his] shoulder[, constantly worrying about whether 
[Campbell] ha[d] persuaded [city council members] that [Nolan 
was] some kind of an evil person that needed to be fired." Nolan 
testified that he has worked hard to build a positive reputation 
and to how important that is to him. Nolan also said that he did 
not feel that he "will ever be able to regain the ground" he has 
lost because of the damage Campbell has done to his reputation.  
He testified that he became fearful of Campbell and removed his 
name from the telephone directory and received permission to 
carry a concealed weapon. We find that there is sufficient evi
dence in the record to support the jury's determination of dam
ages and that the award is not excessive.  

VI. CONCLUSION 
For the foregoing reasons, the cause is remanded to the district 

court with directions that its injunction be modified in accordance 
with this opinion. The monetary judgment against Campbell is 
affirmed.  

AFFIRMED AS MODIFIED.
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STATE OF NEBRASKA, APPELLEE, V.  

JAMIE PULS, APPELLANT.  

690 N.W.2d 423 

Filed December 21, 2004. No. A-04-472.  

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court's ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, is to be upheld on appeal unless its 
findings of fact are clearly erroneous.  

2. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.  
When reviewing a district court's determinations of reasonable suspicion to conduct 
an investigatory stop and probable cause to perform a warrantless search, ultimate 
determinations of reasonable suspicion and probable cause are reviewed de novo and 
findings of fact are reviewed for clear error, giving due weight to inferences drawn 
from those facts by the trial judge.  

3. Motions to Suppress: Judgments: Appeal and Error. When reviewing a trial 
court's ruling on a motion to suppress evidence, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses.  

4. Motions to Suppress: Courts: Records. District courts shall articulate in writing or 
from the bench their general findings when denying or granting a motion to suppress, 
with the degree of specificity required varying from case to case.  

5. -: -: . The rule that district courts shall articulate in writing or from the 
bench their general findings when denying or granting a motion to suppress, with the 
degree of specificity required varying from case to case, is equally applicable to 
county courts.  

6. Investigative Stops: Probable Cause. Limited investigatory stops are permissible 
only upon a reasonable suspicion, supported by specific and articulable facts, that the 
person is, was, or is about to be engaged in criminal activity.  

7. Probable Cause: Words and Phrases. Reasonable suspicion entails some minimal 
level of objective justification for detention, something more than an inchoate and 
unparticularized suspicion or "hunch," but less than the level of suspicion required for 
probable cause.  

8. Police Officers and Sheriffs. Whether a police officer has a reasonable suspicion 
based on sufficient articulable facts requires taking into account the totality of the 
circumstances.  

Appeal from the District Court for Douglas County, JOHN D.  
HARTIGAN, JR., Judge, on appeal thereto from the County Court 
for Douglas County, LAWRENCE BARRETT, Judge. Judgment of 
District Court affirmed.

W. Patrick Dunn for appellant.
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Paul D. Kratz, Omaha City Attorney, Martin J. Conboy III, 
Omaha City Prosecutor, and J. Michael Tesar for appellee.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

Jamie Puls appeals the decision of the Douglas County District 
Court affirming her convictions for obstructing traffic and driving 
under the influence of alcohol. For the reasons set forth herein, we 
affirm.  

STATEMENT OF FACTS 
On July 2, 2003, Puls was charged with obstructing traffic and 

driving under the influence, both in violation of Omaha city ordi
nances. On July 31, Puls filed a motion to suppress evidence.  

The hearing on Puls' motion to suppress was held on September 
11, 2003. The State's sole witness was Officer David R. Carlson.  
Carlson testified that on May 30, at approximately 1:30 a.m., he 
was on duty in the area of 114th Street and West Dodge Road in 
Omaha, Douglas County, Nebraska, when his attention was drawn 
to a black 2003 Honda. The Honda was the first vehicle in a line 
of cars, including Carlson's police cruiser, which was proceeding 
northbound on 114th Street but was stopped for a red traffic light.  
Carlson testified that there was "pretty heavy" traffic that night at 
that location.  

When the light turned green, the Honda did not immediately 
proceed through the intersection. At trial, Carlson estimated that 
5 to 7 seconds after the light had turned green, multiple drivers 
began honking their car horns and then the Honda proceeded 
through the intersection.  

Carlson testified that he believed the Honda's driver, whom 
he subsequently identified as Puls, was obstructing traffic and 
that he stopped the Honda. Carlson further testified that he con
sidered Puls' delay in proceeding through the intersection to be 
negligent and was concerned that the delay could have caused 
confusion in other vehicles. Upon contacting Puls, Carlson im
mediately noticed symptoms of intoxication. Puls was eventu
ally cited for driving under the influence and obstructing traffic.
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The defense presented testimony from one witness, Ben Smith.  
Smith is acquainted with Puls because she is a friend of Smith's 
girl friend. Smith was in the vehicle immediately behind Puls' 
Honda at the stoplight in question on May 30, 2003. Smith testi
fied that as he approached the stoplight at West Dodge Road, the 
light was red and there were no other cars behind his vehicle, but 
there were police cars in the lane next to his vehicle.  

According to Smith, when the light turned green, Puls "was 
looking down" and paused for "three or four seconds," so he 
honked his horn "U]ust to let her know that the light had turned 
green" and she then proceeded through the intersection. Smith 
testified that he did not have any problems making it through the 
intersection during the green light, that he was not unreasonably 
delayed, and that no other cars honked their horns.  

The attorneys then made closing arguments, during which the 
prosecutor argued that the issue was not whether Puls was guilty 
of obstruction of traffic, but whether Carlson reasonably believed 
he had observed a law violation before effecting a stop of Puls' 
Honda. The county court denied Puls' motion to suppress, stating 
from the bench: 

Yeah, I pretty much have to go along with the prosecution's 
thinking on this, that we're not here to - She may very 
well be found not guilty in [sic] obstructing traffic, but that 
doesn't . . . negate [Carlson's] duty in investigating the sit
uation. He saw this delay and he stopped a car to find out 
what's going on. He . .. thinks she should be charged with 
[obstructing traffic] too, but we may find her not guilty on 
that charge. But the - He certainly had the cause to believe 
that there were [sic] something wrong here and therefore he 
acted and stopped the vehicle. So your motion to suppress 
is denied.  

A stipulated trial was held on October 24, 2003, with the issues 
raised in the suppression motion preserved for appeal. The court 
found Puls guilty of the charged offenses, and she was sentenced 
thereon. Puls timely appealed to the Douglas County District 
Court, which affirmed Puls' convictions and sentences and found 
that the county court properly denied Puls' motion to suppress.  
Puls has timely appealed to this court.
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ASSIGNMENTS OF ERROR 
On appeal, Puls contends that the district court erred (1) in 

failing to find that the county court did not sufficiently articulate 
its findings of fact and (2) in affirming the trial court's overrul
ing of her motion to suppress because the stop of her Honda was 
in violation of her constitutional rights.  

STANDARD OF REVIEW 
[I] A trial court's ruling on a motion to suppress evidence, apart 

from determinations of reasonable suspicion to conduct investi
gatory stops and probable cause to perform warrantless searches, 
is to be upheld on appeal unless its findings of fact are clearly erro
neous. State v. Manning, 263 Neb. 61, 638 N.W.2d 231 (2002); 
State v. Petersen, 12 Neb. App. 445, 676 N.W.2d 65 (2004).  

[2] When reviewing a district court's determinations of rea
sonable suspicion to conduct an investigatory stop and probable 
cause to perform a warrantless search, ultimate determinations of 
reasonable suspicion and probable cause are reviewed de novo 
and findings of fact are reviewed for clear error, giving due 
weight to inferences drawn from those facts by the trial judge.  
State v. Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000); State 
v. Petersen, supra.  

[3] When reviewing a trial court's ruling on a motion to sup
press evidence, an appellate court does not reweigh the evidence 
or resolve conflicts in the evidence, but, rather, recognizes the 
trial court as the finder of fact and takes into consideration that it 
observed the witnesses. State v. Faber, 264 Neb. 198, 647 N.W.2d 
67 (2002); State v. Manning, supra; State v. Petersen, supra.  

ANALYSIS 
Sufficiency of County Court's Findings of Fact.  

The first issue to address is whether the district court erred in 
failing to find that the county court failed to sufficiently articu
late its findings of fact.  

[4] In State v. Osborn, 250 Neb. 57, 547 N.W.2d 139 (1996), 
the Nebraska Supreme Court held that district courts shall articu
late in writing or from the bench their general findings when 
denying or granting a motion to suppress, with the degree of spe
cificity required varying from case to case.
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[5] Although we have found no case law specifically setting 
forth that the rule announced in Osborn is applicable to county 
courts, the Nebraska Supreme Court's "purpose in Osborn was to 
direct the trial courts to articulate findings of fact, which may be 
indispensable to a proper appellate review." State v. Myers, 258 
Neb. 272, 281, 603 N.W.2d 390, 399 (1999). Thus, we believe 
that requiring county courts to comply with the dictates of 
Osborn is appropriate. See State v. Butzke, 7 Neb. App. 360, 584 
N.W.2d 449 (1998) (county court made specific findings of fact 
regarding motion to suppress). Having made this determination, 
we now proceed to consider whether the county court's findings 
of fact in the instant case were sufficient.  

During closing arguments, the State contended that the issue 
was not whether Puls was guilty of obstruction of traffic, but 
whether Carlson reasonably believed he had observed a law vio
lation before effecting a stop of her Honda. In denying the motion 
to suppress, the county court stated that it agreed with the State's 
argument and that Puls 

may very well be found not guilty in [sic] obstructing traf
fic, but that doesn't . . . negate [Carlson's] duty in investi
gating the situation. He saw this delay and he stopped a car 
to find out what's going on. . . . He certainly had the cause 
to believe that there were [sic] something wrong here and 
therefore he acted and stopped the vehicle.  

We believe that the county court's specificity in denying Puls' 
motion to suppress was sufficient in this case. The facts and rea
soning relied upon by the county court in denying Puls' motion to 
suppress are apparent from the dialog of closing arguments and 
the court's comments. Thus, we find that this assignment of error 
is without merit.  

Motion to Suppress.  
Next, we consider whether the district court erred in affirming 

the county court's denial of Puls' motion to suppress. Puls claims 
that her failure to immediately proceed through a green traffic 
light is insufficient to justify Carlson's stop of her Honda.  

[6-8] Limited investigatory stops are permissible only upon a 
reasonable suspicion, supported by specific and articulable facts, 
that the person is, was, or is about to be engaged in criminal
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activity. State v. Coleman, 10 Neb. App. 337, 630 N.W.2d 686 
(2001). Reasonable suspicion entails some minimal level of 
objective justification for detention, something more than an 
inchoate and unparticularized suspicion or "hunch," but less than 
the level of suspicion required for probable cause. State v.  
McGinnis, 8 Neb. App. 1014, 608 N.W.2d 605 (2000). Whether 
a police officer has a reasonable suspicion based on sufficient 
articulable facts requires taking into account the totality of the 
circumstances. State v. Gutierrez, 9 Neb. App. 325, 611 N.W.2d 
853 (2000).  

According to witnesses, at approximately 1:30 a.m., Puls' 
Honda failed to promptly proceed through the intersection after 
the traffic light had turned green. After a delay of 3 to 7 seconds, 
at least one driver honked the horn of his vehicle, at which time 
Puls did then proceed through the intersection. These facts could 
promote a reasonable suspicion that Puls was operating her 
Honda under the influence of alcohol or drugs, and Carlson's 
stop of Puls' Honda to investigate was permissible. These facts 
could also provide a reasonable suspicion that a traffic offense, 
as discussed earlier, had occurred. Thus, we find that the district 
court did not err in affirming the county court's denial of Puls' 
motion to suppress.  

CONCLUSION 
Having considered and rejected Puls' assignments of error, we 

affirm the decision of the district court.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

JUAN A. GUZMAN-GOMEZ, APPELLANT.  
690 N.w.2d 804 

Filed January 4, 2005. No. A-04-023.  

I. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court's ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, is to be upheld on appeal unless its 
findings of fact are clearly erroneous.
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2. Rules of Evidence: Appeal and Error. In all proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by the Nebraska Evidence 
Rules, not judicial discretion, except in those instances under the rules when judicial 
discretion is a factor involved in determining admissibility. Where the Nebraska 
Evidence Rules commit the evidentiary question at issue to the discretion of the trial 
court, the admissibility of evidence is reviewed for an abuse of discretion.  

3. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a crim
inal conviction for sufficiency of the evidence to sustain the conviction, the relevant 
question for an appellate court is whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact could have found the essential 
elements of the crime beyond a reasonable doubt.  

4. Sentences: Appeal and Error. Where a sentence imposed within the statutory limits 
is alleged on appeal to be excessive, the appellate court must determine whether the 
sentencing court abused its discretion in considering and applying the relevant factors 
as well as any applicable legal principles in determining the sentence to be imposed.  

5. Sentences. An abuse of discretion occurs when a sentencing court's reasons or rul
ings are clearly untenable and unfairly deprive the litigant of a substantial right and a 
just result.  

6. Constitutional Law: Police Officers and Sheriffs: Search and Seizure. If there is 
no detention or seizure within the meaning of the Fourth Amendment to the U.S.  
Constitution, then the Fourth Amendment safeguard against an unreasonable seizure 
is not implicated in an encounter between a private citizen and a police officer.  

7. Constitutional Law: Search and Seizure. A seizure in the Fourth Amendment 
context occurs only if, in view of all of the circumstances surrounding the incident, 
a reasonable person would have believed that he or she was not free to leave.  

8. Confessions: Prosecuting Attorneys: Proof: Self-Incrimination. The prosecution 
may not use statements, whether exculpatory or inculpatory, stemming from custodial 
interrogation of the defendant unless it demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination.  

9. Constitutional Law: Miranda Rights. Miranda warnings are required only where 
there has been such a restriction on one's freedom as to render one "in custody." 

10. Constitutional Law: Police Officers and Sheriffs: Words and Phrases. Custodial 
interrogation means questioning initiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of his or her freedom of action in 
any significant way.  

11. Trial: Evidence: Blood, Breath, and Urine Tests. Neb. Rev. Stat. § 60-6,201(1) 
(Reissue 2004) does not limit the use of the chemical test results to prosecution under 
a specific statute. Rather, § 60-6,201(1) authorizes the use of results of the specified 
chemical test as competent evidence in any prosecution under a state statute involv
ing operation of a motor vehicle while under the influence of alcoholic liquor or 
involving such operation with an excessive level of alcohol.  

12. Police Officers and Sheriffs: Drunk Driving: Witnesses. After sufficient founda
tion is laid, a law enforcement officer may give opinion testimony as to whether the 
defendant was driving while under the influence of alcoholic liquor.  

13. Trial: Evidence: Appeal and Error. If a general objection on the basis of insuffi
cient foundation is overruled, the objecting party may not complain on appeal unless
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(1) the ground for exclusion was obvious without stating it or (2) the evidence was not 
admissible for any purpose.  

14. Sentences. Factors a judge should consider in imposing a sentence include the 
defendant's age, mentality, education, experience, and social and cultural back
ground, as well as his or her past criminal record or law-abiding conduct, motivation 
for the offense, nature of the offense, and the amount of violence involved in the 
commission of the crime.  

Appeal from the District Court for Hall County: JAMES 
LIVINGSTON, Judge. Affirmed.  

Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
I. INTRODUCTION 

Juan A. Guzman-Gomez was convicted of operating a motor 
vehicle while under the influence of alcohol, causing serious 
bodily injury, and sentenced to 20 to 60 months in prison. He 
appeals, alleging that the trial court erred in its rulings on his pre
trial motions to exclude certain evidence, in allowing opinion 
evidence as to whether he was intoxicated, and in imposing an 
excessive sentence. Guzman-Gomez further alleges that the evi
dence was insufficient to support his conviction. We conclude 
that Guzman-Gomez' assignments of error lack merit, and we 
therefore affirm.  

II. BACKGROUND 
On April 22, 2003, in the district court for Hall County, 

Guzman-Gomez was charged by information with operation of a 
motor vehicle while under the influence of alcohol, causing seri
ous bodily injury, a Class IIIA felony in violation of Neb. Rev.  
Stat. § 60-6,198 (Reissue 2004). The information alleged that 
while in operation of a motor vehicle in violation of Neb. Rev. Stat.  
§ 60-6,196 (Cum. Supp. 2002), Guzman-Gomez proximately 
caused serious bodily injury to another person. Guzman-Gomez 
was arraigned on the charge and pleaded not guilty.
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1. PRETRIAL MOTIONS 

On August 28, 2003, Guzman-Gomez filed three motions to 
suppress. In the first motion, he moved for the trial court to sup
press evidence seized as a result of the traffic stop, because the 
stop "was not made with reasonable and articulable suspicion that 
the vehicle or an occupant was subject to seizure for violation of 
the law." In the second motion, Guzman-Gomez requested sup
pression of the fruits of the arrest, search, and seizure for lack of 
probable cause. Guzman-Gomez further moved to suppress the 
results of all chemical tests and seizure of his blood, breath, and 
urine for chemical testing, because they were obtained in viola
tion of the Fourth Amendment to the U.S. Constitution and "not 
authorized under Nebraska law." He further alleged that the 
admission of such test results into evidence was "not authorized 
under Nebraska law." In the third motion, Guzman-Gomez moved 
for the suppression of statements he had made to law enforcement 
officers and their agents, because the statements were not made 
voluntarily.  

Also on August 28, 2003, Guzman-Gomez filed a motion in 
limine "Re: Chemical Analysis." Therein, he requested that evi
dence of the results of any preliminary breath test or chemical test 
be excluded at trial, because the preliminary breath test was rele
vant only to the issue of probable cause for a chemical test, 
because samples were "not authorized to be taken under Nebraska 
law," and because the chemical tests therefrom were "not admis
sible . . . under Nebraska law." 

The court conducted a hearing on Guzman-Gomez' motions.  
The State stipulated that evidence from any search and seizure 
had been obtained without a warrant.  

Andrew Fairbanks, a Hall County deputy sheriff, testified that 
he was on duty on February 16, 2003, operating a marked patrol 
vehicle and wearing a uniform and badge. At approximately 1:30 
a.m., he was dispatched to the scene of a motor vehicle accident.  
At approximately 1:46 a.m., while en route to the scene, 
Fairbanks saw two men walking "east toward Grand Island on 
[U.S.] Highway 30," approximately one-half mile from the scene 
of the accident. Fairbanks stopped, and an ambulance "pulled up 
with [him]." Fairbanks spoke to the two men and ascertained, 
despite a "language barrier," that Guzman-Gomez was one of
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them. The other man was later identified as Guzman-Gomez' 
brother. Guzman-Gomez was bleeding from a cut on the left side 
of his forehead. Jessica Hoback, another deputy with the Hall 
County Sheriff's Department, radioed Fairbanks from the scene 
of the accident and reported that an individual had been ejected 
from the vehicle and was still at the scene. Fairbanks dispatched 
the ambulance to the accident scene, and Fairbanks then trans
ported Guzman-Gomez and his brother to the accident scene.  
There, Fairbanks "had the two subjects exit [his] vehicle" to 
receive treatment by paramedics. Guzman-Gomez and his brother 
were transported to the hospital via ambulance, and Fairbanks 
went to the hospital sometime afterward.  

Fairbanks noticed "numerous" beer bottles and cans located 
around the vehicle involved in the accident. Fairbanks did not 
recall the exact number of beer containers, but testified that he 
saw more than one. Fairbanks did not testify whether he observed 
the beer containers when he transported Guzman-Gomez and his 
brother to the accident scene or when he viewed the scene at a 
later time. Fairbanks testified that it was later determined that the 
vehicle at the accident scene was registered to Guzman-Gomez.  

Clark Finecy, a deputy sheriff with the Hall County Sheriff's 
Department and an accident reconstructionist, testified that he 
was called to the accident scene at approximately 2 a.m. on 
February 16, 2003. Finecy saw during his investigation of the 
scene more than one beer bottle inside the vehicle, but he did not 
recall how many.  

Fairbanks testified that at the hospital, Guzman-Gomez and his 
brother gave accounts of the accident through an interpreter.  
During the interview, Guzman-Gomez was lying on a bed in the 
emergency room and appeared to be uncomfortable but not suf
fering unbearable pain. Fairbanks denied making any promises or 
threats to Guzman-Gomez through the interpreter. In Fairbanks' 
opinion, Guzman-Gomez was free to leave at any time. Guzman
Gomez told the interpreter that he was sitting in the back seat of 
the vehicle on the left side and that he could not remember who 
had been driving. Then Guzman-Gomez told the interpreter that 
his brother was sitting in the back seat with him and that the man 
ejected from the vehicle, later identified as Alfonso Flores
Dominguez, was driving. Guzman-Gomez' brother informed the
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interpreter that he was in the back seat with Guzman-Gomez 
when the vehicle started to flip and he then found himself in the 
front seat. Guzman-Gomez' brother then stated that he tried to 
help Guzman-Gomez steer the vehicle.  

Thereafter, Fairbanks informed Finecy of the accounts of 
Guzman-Gomez and his brother. Finecy advised Fairbanks that the 
accounts of the two men were inconsistent with Finecy's inves
tigation. Quinn Webb, a Spanish-speaking deputy with the Hall 
County Sheriff's Department, then interviewed Guzman-Gomez.  
Fairbanks did not testify about the content of Webb's interview.  

Webb testified that he was "fairly" familiar with the Spanish 
language and had received 120 hours of Spanish training through 
law enforcement. He had used Spanish every day for approxi
mately 2 years in his position as a deputy. On February 16, 2003, 
he was working a part-time job at a Grand Island hospital when 
he was called to duty in his capacity as a deputy. Webb was 
advised to speak to Guzman-Gomez in the emergency room at 
the hospital. Finecy informed Webb that because of the injuries 
Guzman-Gomez exhibited, Finecy believed that Guzman-Gomez 
had been the driver of a vehicle that had been involved in an 
accident. Webb questioned Guzman-Gomez in Spanish. Webb 
asked whether Guzman-Gomez was the driver of the vehicle.  
Guzman-Gomez several times denied being the driver. Each 
time, Webb asked in Spanish, "'[I]s that the truth or that's not the 
truth?' " Webb testified that eventually, Guzman-Gomez said, 
"'Yes, I was driving.'" 

During the conversation, Guzman-Gomez was in a bed in the 
trauma room of the emergency room and was being treated by a 
physician for visible injuries consisting of minor cuts. Webb stated 
that it appeared to him that Guzman-Gomez was free to leave at 
any time and was not being restrained or prevented from leaving.  
Webb denied promising Guzman-Gomez anything in exchange 
for speaking with him. Webb did not read Guzman-Gomez the 
Miranda warnings before speaking to him.  

Guzman-Gomez testified on his own behalf. He admitted being 
interviewed by a deputy sheriff at the hospital but denied telling 
the deputy that he had been driving.  

Fairbanks testified that after the interview with Webb, 
Guzman-Gomez was asked to submit to a preliminary breath test,
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which Fairbanks administered at 6:05 a.m. and which yielded a 
"failing result." Guzman-Gomez was then placed under arrest. At 
no time was Guzman-Gomez given Miranda warnings, and 
Fairbanks denied asking Guzman-Gomez any questions after his 
arrest. After Guzman-Gomez was transported to the sheriff's 
office, Fairbanks read Guzman-Gomez the Spanish language ver
sion of the postarrest chemical test advisement form. At 6:34 a.m., 
Guzman-Gomez submitted to an Intoxilyzer 5000 test that pro
duced a result of .117 grams of alcohol per 210 liters of breath.  

The court sustained in part the motion in limine, prohibiting 
the State from referring to the preliminary breath test at any time 
during trial and implicitly overruling the remainder of the motion.  
The court overruled Guzman-Gomez' motions to suppress.  

2. JURY TRIAL 

On November 3, 2003, a jury trial commenced. Hoback testi
fied that she was dispatched to the scene of the accident at 
approximately 1:33 a.m. on February 16. Hoback discovered a 
man, later identified as Flores-Dominguez, lying face down on 
the south side of the vehicle. There was a large amount of blood 
around his head, and Hoback was not able to locate a pulse in his 
wrist. The man was transported to a hospital in Grand Island and 
later, via helicopter, to a Lincoln hospital. Hoback also observed 
a beer can located near the rear of the vehicle and several beer 
bottles inside the vehicle.  

Hoback described the site of the accident as an east-west road 
that curves sharply to the south at approximately a 90-degree 
angle. There are signs warning of the upcoming curve, and the 
speed limit for eastbound traffic drops from 55 miles per hour to 
35 miles per hour at the onset of the curve. The accident in this 
case took place at 1:30 a.m., and there was no street lighting 
where it occurred.  

Webb again testified that on the night of the accident, he con
versed in Spanish with Guzman-Gomez at the hospital in Grand 
Island. Guzman-Gomez was not under formal arrest at the time of 
the interview, and other people were present. Guzman-Gomez 
told Webb that he had been driving the vehicle that was involved 
in the accident that night. Counsel for Guzman-Gomez objected 
to Webb's testimony about Guzman-Gomez' statements, referring
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to the previous motion to suppress. The trial court overruled the 
objection.  

Finecy testified about his investigation of the accident scene.  
Most of the left side of the rear end of the vehicle was detached 
and located several feet away from the vehicle. There were skid 
marks on the road going toward the ditch and indications that the 
vehicle had struck a tree. A sign warning drivers of the upcom
ing curve was on the ground. Finecy observed that the rear seat
belt had not been in use during the accident.  

Finecy concluded that the accident occurred because the driver 
failed to negotiate the curve. As the driver tried to turn right, the 
vehicle began to slide in a clockwise motion, continuing into the 
ditch and striking a tree with the vehicle's left side. The vehicle 
then rotated counterclockwise and came to a rest facing west.  
Finecy stated that through his training, education, and experience, 
he learned that failing to negotiate a curve could be an indication 
that someone is impaired by alcohol but that it could also indicate 
other factors such as poor driving skills or an equipment failure.  

Finecy opined that based on the points of impact, the driver 
would have incurred some injuries to his left side, but the rear seat 
passenger would have incurred many more injuries. At the hospi
tal, Finecy observed the occupants' injuries. Guzman-Gomez had 
a cut on the left side of his head and a rashlike injury to his chest, 
beginning at his left shoulder and angling downward across his 
chest. Finecy testified that these markings were consistent with 
Guzman-Gomez' having worn a seatbelt during the accident and 
that the driver's seatbelt was the only seatbelt in the vehicle that 
could have caused these markings. Finecy observed that the 
majority of Flores-Dominguez' injuries were to his left side, 
which indicated to Finecy that Flores-Dominguez had been sitting 
on the left side of the back seat of the vehicle.  

Flores-Dominguez testified that on the evening of February 16, 
2003, he was the back seat passenger in a vehicle driven by 
Guzman-Gomez. Flores-Dominguez consumed three, four, or five 
beers while in the vehicle. The parties stipulated that Flores
Dominguez had been involved in the motor vehicle accident in 
this case and had suffered serious bodily injury which "involved 
a substantial risk of death, a substantial risk of serious permanent
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disfigurement, or a temporary or protracted loss or impairment of 
the function of any part or organ of his body." 

Fairbanks testified that he had investigated 90 to 100 cases 
involving driving under the influence. Fairbanks had been edu
cated on the effects of alcohol on one's ability to drive, had 
observed individuals under the influence of alcohol, and had 
consumed alcohol himself.  

During the early morning hours of February 16, 2003, while 
en route to the scene of the accident, Fairbanks encountered two 
men walking approximately one-half mile from the accident 
scene. He identified one of the men as Guzman-Gomez.  
Guzman-Gomez had a cut on the left side of his forehead.  
Fairbanks drove Guzman-Gomez and the other man to the acci
dent scene. At the scene, Fairbanks observed more than one beer 
container. Fairbanks testified, "Once the subjects began to be 
transported to the hospital, I proceeded to the hospital." 
Fairbanks testified that he spoke to Guzman-Gomez at the hospi
tal and that Guzman-Gomez told Fairbanks who had been driv
ing the vehicle at the time of the accident. Counsel for Guzman
Gomez objected, referring to the motion to suppress. The trial 
court overruled the objection and allowed a continuing objection 
to the testimony regarding the conversation between Fairbanks 
and Guzman-Gomez. Fairbanks testified that Guzman-Gomez 
stated that the man who had been ejected from the vehicle, later 
identified as Flores-Dominguez, was driving.  

Fairbanks arrested Guzman-Gomez at the hospital. Fairbanks 
testified that he transported Guzman-Gomez to the Hall County 
sheriff's office, and counsel for Guzman-Gomez objected "based 
on motion to suppress." The trial court overruled the objection 
but allowed a continuing objection as to testimony regarding any 
events that occurred after the arrest.  

Fairbanks did not administer a field sobriety test, but he did 
administer a breath test at the sheriff's office at 6:34 a.m. using 
the Intoxilyzer 5000. The parties stipulated that the Intoxilyzer 
5000 was maintained properly and functioning properly on the 
date of Guzman-Gomez' test. Before administering the test, 
Fairbanks read the postarrest chemical test advisement form to 
Guzman-Gomez in Spanish. The form, which was received into
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evidence, advised Guzman-Gomez, inter alia, that he had been 
arrested for operating a motor vehicle while under the influence 
of alcohol or drugs.  

The State offered into evidence the Intoxilyzer 5000 checklist 
and Guzman-Gomez' test card, both of which included his test 
results. Counsel for Guzman-Gomez objected, stating, "Motion 
to suppress, motion in limine, lack of proper and sufficient foun
dation, relevance and State versus Brouillette." The trial court 
overruled the objections and received the exhibits into evidence 
but allowed a continuing objection. Referring to the exhibits, 
Fairbanks testified that Guzman-Gomez' breath test result was 
.117 grams of alcohol per 210 liters of breath, a result in excess 
of the legal limit. The State requested leave to publish those two 
exhibits to the jury. Counsel for Guzman-Gomez restated the 
continuing objection, which he specified was not based on the 
fact that one of the exhibits was a photocopy, and the trial court 
overruled the continuing objection. Counsel for Guzman-Gomez 
did not object to the publication of the exhibits to the jury.  

The State asked Fairbanks for his opinion, based on his train
ing, experience, education, and observations, as to whether 
Guzman-Gomez was under the influence of alcohol at the time 
of the accident. Counsel for Guzman-Gomez objected based on 
"[l]ack of proper sufficient foundation, competence and foun
dation." The trial court overruled the objection. Fairbanks then 
testified that he believed Guzman-Gomez was under the influ
ence of alcohol at the time of the accident. Upon questioning by 
counsel for Guzman-Gomez, Fairbanks stated that he based this 
opinion on the breath test results and the beer containers he 
observed at the accident scene, not on any behavior on the part of 
Guzman-Gomez. Counsel for Guzman-Gomez renewed the 
objection based on lack of foundation, and the trial court over
ruled the objection.  

Fairbanks observed Guzman-Gomez for approximately 15 min
utes prior to the test to ensure that Guzman-Gomez did not throw 
up, belch, or regurgitate any alcohol, which actions would have 
threatened the accuracy of the test. Fairbanks testified that he was 
within 2 feet of Guzman-Gomez during that 15-minute period and 
that he did not observe Guzman-Gomez burping or belching or 
doing anything improper under the rules. Fairbanks admitted that
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although he did not see, hear, or smell Guzman-Gomez belch, it is 
probably possible to belch without making a noise.  

After the above testimony, the State rested. Counsel for 
Guzman-Gomez called two witnesses to testify regarding the 
mechanical condition of the vehicle and then rested.  

3. VERDICT AND SENTENCING 

On November 3, 2003, the jury returned a verdict of guilty 
of operation of a motor vehicle while under the influence of 
alcohol, causing serious bodily injury. The trial court accepted 
the verdict.  

A presentence investigation was prepared, and the trial court 
reviewed it prior to sentencing. The presentence investigation 
reflected that Guzman-Gomez was 33 years old at the time of the 
offense and that except for the present offense, his record included 
one entry for "No Drivers [sic] License." Guzman-Gomez was 
born and reared in El Salvador, where he received only a few 
months of schooling. At the time of trial, Guzman-Gomez had 
lived in the United States for approximately 4 years. He had five 
children ranging in age from 5 to 12 and living in El Salvador with 
their mother, to whom Guzman-Gomez was not married, and 
Guzman-Gomez sent them financial support when he was able.  
Guzman-Gomez had been employed in the production department 
at Swift and Company in Grand Island for approximately 3 years, 
earning $11.80 per hour. Guzman-Gomez described himself as an 
occasional user of alcohol. He reported that he may consume as 
many as 5 or 6 beers per occasion and that he would have to drink 
9 or 10 beers to become intoxicated.  

The presentence investigator interviewed Flores-Dominguez.  
After the accident, Flores-Dominguez spent approximately 1 h 
months in the hospital in Lincoln. He sustained permanent dis
abilities as a result of the accident; his speech, thought processes, 
and physical abilities were affected. Flores-Dominguez said that 
he would most likely never be able to work again. He had no 
health insurance and did not know how he would pay his medical 
bills, which totaled more than $150,000. Guzman-Gomez was 
asked what he thought he should do to "make up for" the injuries 
suffered by Flores-Dominguez, and Guzman-Gomez responded, 
"Insurance will take care of the medical bills."
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In sentencing Guzman-Gomez, the trial court stated that it had 
considered the presentence investigation; statements of counsel; 
Guzman-Gomez' age, mentality, education, experiences, social 
and cultural background, and criminal history; the motivation for 
the offense; and the nature of the offense. The trial court sentenced 
Guzman-Gomez to 20 to 60 months in prison. The trial court also 
revoked Guzman-Gomez' motor vehicle operator's license for a 
period of 15 years, commencing after his release from prison.  

III. ASSIGNMENTS OF ERROR 
Guzman-Gomez alleges the trial court erred in (1) overruling 

his motions to suppress evidence and statements and receiving 
such evidence and statements at trial, (2) overruling his motion in 
limine regarding the chemical test, (3) allowing evidence of the 
chemical test over his objections, (4) allowing opinion evidence 
regarding whether he had been intoxicated, and (5) imposing an 
excessive sentence. Additionally, Guzman-Gomez alleges that the 
evidence was insufficient to convict him of the crime charged.  

IV. STANDARD OF REVIEW 
[1] A trial court's ruling on a motion to suppress evidence, apart 

from determinations of reasonable suspicion to conduct investiga
tory stops and probable cause to perform warrantless searches, is 
to be upheld on appeal unless its findings of fact are clearly erro
neous. State v. Manning, 263 Neb. 61, 638 N.W.2d 231 (2002).  

[2] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those instances 
under the rules when judicial discretion is a factor involved in 
determining admissibility. Where the Nebraska Evidence Rules 
commit the evidentiary question at issue to the discretion of the 
trial court, the admissibility of evidence is reviewed for an abuse 
of discretion. State v. Roeder, 262 Neb. 951, 636 N.W.2d 870 
(2001).  

[3] When reviewing a criminal conviction for sufficiency of the 
evidence to sustain the conviction, the relevant question for an 
appellate court is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact could 
have found the essential elements of the crime beyond a reason
able doubt. State v. Miner, 265 Neb. 778, 659 N.W.2d 331 (2003).
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[4,5] Where a sentence imposed within the statutory limits is 
alleged on appeal to be excessive, the appellate court must deter
mine whether the sentencing court abused its discretion in con
sidering and applying the relevant factors as well as any applica
ble legal principles in determining the sentence to be imposed.  
State v. Losinger, 268 Neb. 660, 686 N.W.2d 582 (2004). An 
abuse of discretion occurs when a sentencing court's reasons or 
rulings are clearly untenable and unfairly deprive the litigant of a 
substantial right and a just result. Id.  

V. ANALYSIS 

1. MOTIONS TO SUPPRESS 

(a) Stop and Statements 
Guzman-Gomez contends that the trial court erred in overruling 

his motions to suppress and in allowing at trial illegally obtained 
evidence, because he was illegally detained and subjected to cus
todial interrogation without the benefit of Miranda warnings.  

(i) Illegal Detention 
[6,7] Guzman-Gomez argues that because he was illegally 

detained, all evidence obtained after his detention, including 
evidence of the chemical test, should have been suppressed. He 
contends that he was "stopped and detained . . . without any 
articulable suspicion of criminal activity." Brief for appellant at 
19. "If there is no detention or seizure within the meaning of the 
Fourth Amendment to the U.S. Constitution, then the Fourth 
Amendment safeguard against an unreasonable seizure is not 
implicated in an encounter between a private citizen and a police 
officer." State v. Anderson, 258 Neb. 627, 635, 605 N.W.2d 124, 
132 (2000). Thus, without a seizure, reasonable suspicion is not 
required. Id. A seizure in this context occurs " ' "only if, in view 
of all of the circumstances surrounding the incident, a reason
able person would have believed that he was not free to 
leave."' " State v. Twohig, 238 Neb. 92, 102, 469 N.W.2d 344, 
351 (1991), quoting Michigan v. Chesternut, 486 U.S. 567, 108 
S. Ct. 1975, 100 L. Ed. 2d 565 (1988).  

A seizure does not occur simply because a law enforce
ment officer approaches an individual and asks a few ques
tions or requests permission to search an area, even if the
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officer has no reason to suspect the individual is involved 
in criminal activity, provided the officer does not indicate 
that compliance with his or her request is required. . . .  
Circumstances indicative of a seizure may include "'the 
threatening presence of several officers, the display of a 
weapon by an officer, some physical touching of the per
son of the citizen, or the use of language or tone of voice 
indicating that compliance with the officer's request might 
be compelled.'" 

(Citations omitted.) State v. Anderson, 258 Neb. at 635-36, 605 
N.W.2d at 132. Guzman-Gomez urges that a reasonable person in 
his situation would not have felt free to leave.  

While Guzman-Gomez and his brother were walking along a 
highway, not far from an accident scene, they encountered 
Fairbanks, who was driving a patrol vehicle and was in uniform.  
Fairbanks attempted to communicate with them but apparently 
did not exercise a show of authority or physical force. Guzman
Gomez was visibly injured and bleeding. Guzman-Gomez and 
his brother accompanied Fairbanks back to the scene of the acci
dent, where Guzman-Gomez and his brother received medical 
treatment from paramedics and where at least one other law 
enforcement officer was present. Guzman-Gomez and his 
brother were transported to the hospital via ambulance, and 
Fairbanks proceeded to the hospital afterward. Guzman-Gomez 
received further medical treatment at the hospital and was inter
viewed about the accident by law enforcement officers for two 
brief periods over the course of several hours. He was not 
restrained, and though he appeared uncomfortable, he had been 
able to walk approximately one-half mile immediately after the 
accident. Guzman-Gomez did not receive any promises or threats 
from law enforcement. In Fairbanks' and Webb's opinions, 
Guzman-Gomez was free to leave at any time. After Guzman
Gomez admitted that he was the driver, he was asked to submit 
to a preliminary breath test. Due to the "failing result," Guzman
Gomez was placed under arrest. Based on these facts, we con
clude that a reasonable person in Guzman-Gomez' circumstance 
would have felt free to leave. Therefore, because there was no 
seizure, the safeguards against unreasonable searches and 
seizures were not implicated in this case, and the trial court was
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not clearly erroneous in overruling Guzman-Gomez' motion to 
suppress on this basis.  

(ii) Miranda Warnings 
[8,91 Guzman-Gomez argues that the trial court erred in not 

suppressing his statements to law enforcement officers and in 
admitting the statements at trial, because he was subjected to cus
todial interrogation without the benefit of Miranda warnings. The 
prosecution may not use statements, whether exculpatory or 
inculpatory, stemming from custodial interrogation of the defend
ant unless it demonstrates the use of procedural safeguards effec
tive to secure the privilege against self-incrimination. Miranda v.  
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).  
Miranda warnings are required only where there has been such a 
restriction on one's freedom as to render one "in custody." State v.  
Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003). Thus, we must 
first determine whether Guzman-Gomez was in custody during 
questioning.  

[10] Custodial interrogation means questioning initiated by 
law enforcement officers after a person has been taken into cus
tody or otherwise deprived of his or her freedom of action in any 
significant way. State v. Melton, 239 Neb. 506, 476 N.W.2d 842 
(1991). In State v. Melton, the Nebraska Supreme Court deter
mined that the defendant was not in custody when he was admit
ted to the hospital for treatment, was not under formal arrest, and 
was questioned by officers during the routine course of an acci
dent investigation. Likewise, in the instant case, Guzman-Gomez 
was not under formal arrest when officers questioned him at the 
hospital about the accident, in an attempt to ascertain who had 
been driving at the time of the accident. We conclude that 
Guzman-Gomez was not in custody during questioning and that 
Miranda warnings were not required prior to such questioning.  
Therefore, the trial court was not clearly erroneous in overruling 
Guzman-Gomez' motion to suppress on this basis and in allow
ing his statements at trial.  

(b) Chemical Test 
Guzman-Gomez argues that Fairbanks did not have reasonable 

grounds to believe Guzman-Gomez was operating a motor vehi
cle on the night of the accident and that Fairbanks therefore did
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not have grounds to require the preliminary breath test which led 
to the chemical breath test. As such, Guzman-Gomez contends 
that the trial court should have suppressed evidence regarding 
both the preliminary breath test and the chemical test. Under Neb.  
Rev. Stat. § 60-6,197(3) (Cum. Supp. 2002), an officer may 
require a preliminary breath test when he or she has "reasonable 
grounds to believe that [a] person ... has been involved in a traf
fic accident." 

Fairbanks encountered Guzman-Gomez one-half mile from the 
accident. Later, through an interpreter, Guzman-Gomez told 
Fairbanks that he could not remember who had been driving and 
then Guzman-Gomez stated that Flores-Dominguez was the 
driver. Guzman-Gomez' brother stated that he was in the back 
seat with Guzman-Gomez, but that after the vehicle flipped, he 
found himself in the front seat and attempted to help Guzman
Gomez steer the vehicle. Finecy informed Fairbanks that these 
accounts were not consistent with his investigation of the accident 
scene. Although Fairbanks did not specify how the accounts of 
Guzman-Gomez and his brother were inconsistent with Finecy's 
investigation, we can deduce that Fairbanks knew that Finecy had 
eliminated Flores-Dominguez as a possible driver and that 
Guzman-Gomez and his brother, who had implied that Guzman
Gomez had been steering, were the only possible drivers. Thus, 
when Fairbanks opted to administer the preliminary breath test, 
he had reasonable grounds to believe that Guzman-Gomez had 
been involved in a traffic accident, and the trial court did not err 
in refusing to suppress evidence regarding the preliminary breath 
test and the chemical test.  

2. MOTION IN LIMINE 

Guzman-Gomez assigns that the trial court erred in overruling 
his motion in limine and allowing evidence of his breath test at 
trial. He argues that the only evidence that he was under the 
influence of alcohol was the chemical test result of .117 grams of 
alcohol per 210 liters of breath and that the result, obtained pur
suant to § 60-6,197, is inadmissible in a prosecution for a viola
tion of § 60-6,198.  

Guzman-Gomez relies on State v. Brouillette, 265 Neb. 214, 
655 N.W.2d 876 (2003). In that case, the defendant was convicted
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of two counts of manslaughter arising out of a traffic accident. As 
one of the predicates for the manslaughter charges, the State had 
alleged that the defendant had driven under the influence of alco
hol. On appeal, the defendant argued that the trial court erred in 
refusing to suppress evidence of the test results to determine 
blood alcohol content from a sample of the defendant's blood 
taken for medical purposes. The defendant asserted that Neb. Rev.  
Stat. § 60-6,210(1) (Reissue 1998) provided that the chemical test 
results of a blood sample taken for medical purposes were admis
sible only in a prosecution under § 60-6,196 for driving under the 
influence. Section 60-6,210(1) states: 

If the driver of a motor vehicle involved in an accident is 
transported to a hospital within or outside of Nebraska and 
a sample of the driver's blood is withdrawn by a physician, 
registered nurse, qualified technician, or hospital for the 
purpose of medical treatment, the results of a chemical test 
of the sample shall be admissible in a criminal prosecution 
under section 60-6,196 to show the alcoholic content of or 
the presence of drugs or both in the blood at the time of the 
accident ....  

Citing the general principal that an expressed object of a statute's 
operation excludes the statute's operation on all other unmen
tioned objects, the Nebraska Supreme Court held that the plain 
language of § 60-6,210(1) limits the use of test results obtained 
for medical purposes to a prosecution under § 60-6,196. State v.  
Brouillette, supra, citing Pfizer v. Lancaster Cty. Bd. of Equal., 
260 Neb. 265, 616 N.W.2d 326 (2000).  

Guzman-Gomez argues that in the instant case, as in State v.  
Brouillette, supra, the use of samples obtained pursuant to 
§ 60-6,197 is restricted by statute. Neb. Rev. Stat. § 60-6,201 
(Reissue 2004) sets forth some of the requirements for valid 
chemical testing and subsection (1) provides: 

Any test made under section 60-6,197, if made in conformity 
with the requirements of this section, shall be competent evi
dence in any prosecution under a state statute or city or vil
lage ordinance involving operating a motor vehicle while 
under the influence of alcoholic liquor or drugs or involving 
driving or being in actual physical control of a motor vehicle
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when the concentration of alcohol in the blood or breath is in 
excess of allowable levels.  

(Emphasis supplied.) Guzman-Gomez does not dispute that 
Fairbanks obtained a chemical test of Guzman-Gomez' breath 
alcohol concentration pursuant to § 60-6,197. However, he asserts 
that the plain language of § 60-6,201 "'limits the use of the test 
results . .. to a prosecution for driving under the influence.' "Brief 
for appellant at 18, quoting State v. Brouillette, supra. We disagree.  

[LII] Unlike § 60-6,210(1), § 60-6,201(1) does not limit the use 
of the chemical test results to prosecution under a specific statute.  
Rather, § 60-6,201(1) authorizes the use of results of the specified 
chemical test as competent evidence in "any" prosecution "under" 
a state statute "involving" operation of a motor vehicle while 
under the influence of alcoholic liquor or "involving" such oper
ation with an excessive level of alcohol. Section 60-6,198, the 
statute under which Guzman-Gomez was convicted, makes it a 
felony to proximately cause serious bodily injury to another per
son while operating a motor vehicle in violation of § 60-6,196. In 
turn, § 60-6,196 prohibits operating a vehicle while under the 
influence of alcoholic liquor or with a blood or breath alcohol 
concentration exceeding the specified limits. The prosecution of 
Guzman-Gomez occurred under a state statute, § 60-6,198, and 
"involved" the operation of a vehicle while under the influence of 
alcohol or with an alcohol concentration of the breath or blood in 
excess of legal limits. Thus, § 60-6,201(1) authorizes the use of 
such chemical test results in this instance. We conclude that the 
trial court did not err in overruling Guzman-Gomez' motion in 
limine and that his assignment of error on this matter lacks merit.  

3. OPINION EVIDENCE OF INTOXICATION 

Guzman-Gomez assigns that the trial court erred in allowing 
Fairbanks to give opinion testimony as to whether Guzman
Gomez was under the influence of alcohol at the time of the acci
dent. At trial, counsel for Guzman-Gomez objected to this testi
mony, based on lack of foundation. On appeal, Guzman-Gomez 
essentially argues that Fairbanks primarily based his opinion on 
an illegally obtained chemical test, rendering such opinion inad
missible as the " 'fruit of the poisonous tree.' " Brief for appellant 
at 23. We have concluded that the chemical test was properly
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obtained. Therefore, we will consider the chemical test results 
in determining whether there was sufficient foundation for 
Fairbanks' opinion testimony.  

[12] After sufficient foundation is laid, a law enforcement offi
cer may give opinion testimony as to whether the defendant was 
driving while under the influence of alcoholic liquor. See State v.  
Dail, 228 Neb. 653, 424 N.W.2d 99 (1988). In State v. Dail, an 
officer opined that the defendant had been driving while under 
the influence of alcoholic liquor.  

The officer stated [his] conclusion after testifying that he 
had observed the defendant's car to be weaving, [that] the 
defendant's eyes were bloodshot and watery, [that] the 
defendant's speech was slurred, [that] he smelled an odor of 
alcohol, and [that] the defendant failed most of the stan
dardized field sobriety tests. Further, it had been shown that 
the officer had been employed by the Bellevue Police 
Department for over 6 years, that he had received training on 
the apprehension and detection of intoxicated drivers, that 
he had made approximately 100 to 150 [driving under the 
influence] stops, and that he ha[d] had occasion to observe 
the effects of alcohol on friends, relatives, and neighbors.  

Id. at 662, 424 N.W.2d at 105. The Nebraska Supreme Court 
concluded that there was sufficient foundation for the officer to 
testify that he believed the appellant to have been intoxicated.  

In the instant case, Fairbanks testified that he had investigated 
90 to 100 cases involving driving under the influence, had been 
educated on the effects of alcohol on one's ability to drive, and 
had observed individuals under the influence of alcohol. He tes
tified that he based his opinion on the chemical test results and 
on the fact that he saw beer containers at the scene of the acci
dent. There was also evidence, in the form of the postarrest 
chemical test advisement form, that Fairbanks was aware that 
Guzman-Gomez had been driving at the time of the accident, and 
Fairbanks had visited the scene of the accident. Although there 
was no evidence of outward physical symptoms of intoxication, 
such as slurred speech or watery eyes, Guzman-Gomez' chemi
cal test results showed his breath alcohol level to be over the 
legal limit, and there was evidence near his vehicle to suggest he 
had been drinking prior to the accident. We conclude that based
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on the facts in the record, there was sufficient foundation for 
Fairbanks to testify that in his opinion, Guzman-Gomez had been 
driving under the influence of alcohol. Guzman-Gomez' assign
ment of error on this matter lacks merit.  

4. RECEIVING CHEMICAL TEST RESULTS OVER 

FOUNDATIONAL OBJECTION 

Guzman-Gomez argues that the trial court erred in receiving 
evidence of the chemical test results over his foundational objec
tion, because the chemical test was not taken within a reasonable 
period of time after Guzman-Gomez was stopped by law enforce
ment officers. He refers us to his objection to the admission of the 
chemical test results, wherein his counsel stated, "Motion to sup
press, motion in limine, lack of proper and sufficient foundation, 
relevance and State versus Brouillette." 

[13] If a general objection on the basis of insufficient founda
tion is overruled, the objecting party may not complain on appeal 
unless (1) the ground for exclusion was obvious without stating 
it or (2) the evidence was not admissible for any purpose. State 
v. Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002); State v. Baker, 
245 Neb. 153, 511 N.W.2d 757 (1994). There is nothing in the 
record that would indicate the period of time between the stop 
and the chemical test as the basis for Guzman-Gomez' founda
tional objection. Guzman-Gomez asserts that he addressed this 
issue in his motion to suppress and his motion in limine when 
he alleged that the chemical test was "not authorized under 
Nebraska law" or "not authorized to be taken under Nebraska 
law" or "not admissible ... under Nebraska law." We do not con
sider these broad assertions sufficient to preserve the issue 
Guzman-Gomez now argues on appeal. Moreover, as we have 
discussed, Guzman-Gomez has not successfully alleged any 
other ground rendering evidence of the chemical test results 
inadmissible. Therefore, we conclude that Guzman-Gomez 
waived his opportunity to address this foundational objection on 
appeal, and we will not consider it further.  

5. SUFFICIENCY OF EVIDENCE 

Guzman-Gomez assigns that there was not sufficient evidence 
to support his conviction. He argues this more than once in his 
brief, always in the context of other assignments of error alleging
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that the chemical test was improperly taken or the results improp
erly received. We have concluded that the trial court did not err in 
allowing evidence of the chemical test results, which supported 
Fairbanks' conclusion that Guzman-Gomez had been driving 
under the influence of alcohol, a violation under § 60-6,196(1)(a).  
Beer containers were found at the scene of the accident. There 
was physical evidence that Guzman-Gomez was driving at the 
time of the accident, and Guzman-Gomez admitted that he was 
the driver. Pursuant to § 60-6,198(1), "[a]ny person who, while 
operating a motor vehicle in violation of section 60-6,196 ... , 
proximately causes serious bodily injury to another person shall 
be guilty of a Class IIIA felony . . . ." The parties stipulated that 
Flores-Dominguez had suffered serious bodily injury. Based on 
these facts and viewing the evidence in the light most favorable to 
the prosecution, we conclude that the evidence was sufficient to 
convict Guzman-Gomez of the crime charged.  

6. SENTENCE 
Finally, Guzman-Gomez assigns that the trial court imposed 

an excessive sentence. Guzman-Gomez was convicted of operat
ing a motor vehicle while under the influence of alcohol, causing 
serious bodily injury. The offense is a Class IIIA felony, punish
able by a maximum of 5 years' imprisonment, a $10,000 fine, or 
both, and a minimum of no punishment. § 60-6,198; Neb. Rev.  
Stat. § 28-105 (Supp. 2003). In addition, § 60-6,198 requires that 
the court shall order the offender's motor vehicle operator's 
license revoked for a period of at least 60 days and not more than 
15 years from the date ordered by the court. The trial court sen
tenced Guzman-Gomez to 20 to 60 months in prison and revoked 
his operator's license for 15 years, commencing on his release 
from prison. Clearly, this sentence was within the statutory lim
its. Thus, we must determine whether the trial court abused its 
discretion in considering the relevant factors and legal principles 
in sentencing Guzman-Gomez. See State v. Losinger, 268 Neb.  
660, 686 N.W.2d 582 (2004).  

[14] Factors a judge should consider in imposing a sentence 
include the defendant's age, mentality, education, experience, 
and social and cultural background, as well as his or her past 
criminal record or law-abiding conduct, motivation for the of
fense, nature of the offense, and the amount of violence involved
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in the commission of the crime. Id. The trial judge's statements 
at the sentencing hearing reflect that he considered these factors.  
Guzman-Gomez argues that prior to the present offense, he was 
a law-abiding, steadily employed, hard-working man who sup
ported his children. He characterizes the present offense as an 
"unintentional act unlikely to occur again." Brief for appellant at 
24. However, Flores-Dominguez suffered severe and permanent 
injuries as a result of Guzman-Gomez' conduct. We conclude 
that the trial court did not abuse its discretion in sentencing 
Guzman-Gomez.  

VI. CONCLUSION 
For the foregoing reasons, we conclude that Guzman-Gomez' 

assignments of error lack merit, and we therefore affirm.  
AFFIRMED.  

IN RE INTEREST OF VERLE 0., ALSO KNOWN AS TONY 0., 
ALLEGED TO BE A MENTALLY ILL DANGEROUS PERSON.  

VERLE 0., ALSO KNOWN As TONY 0., APPELLANT, 
V. MENTAL HEALTH BOARD OF THE 12TH 

JUDICIAL DISTRICT, APPELLEE.  

691 N.W.2d 177 

Filed January 11, 2005. No. A-03-1371.  

1. Mental Health: Appeal and Error. The district court reviews the determination of 
a mental health board de novo on the record.  

2. Mental Health: Evidence: Appeal and Error. In reviewing a district court's judg
ment under the Nebraska Mental Health Commitment Act, appellate courts will affirm 
the district court's judgment unless, as a matter of law, the judgment is unsupported by 
evidence which is clear and convincing.  

3. Mental Health: Words and Phrases. Before a person may be committed for treat
ment by a mental health board, the board must determine that the person meets the 
definition of a mentally ill dangerous person as set out in Neb. Rev. Stat. § 83-1009 
(Reissue 1999).  

4. Mental Health: Proof: Words and Phrases. The statutory definition of mentally ill 
dangerous person requires the State to show that the person (1) suffers from a mental 
illness and (2) presents a substantial risk of harm to others or to himself within the 
near future as manifested by evidence of recent violent acts.  

5. Mental Health: Evidence: Other Acts. In order for a past act to have any eviden
tiary value in determining whether one is a mentally ill dangerous person, it must form
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some foundation for a prediction of future dangerousness and be therefore probative 
of that issue.  

6. _: : _ . Any act that is used as evidence of dangerousness must be suffi
ciently probative to predict future behavior and the subject's present state of dan
gerousness.  

7. Mental Health: Rules of Evidence. Mental health board proceedings are governed 
by the Nebraska Evidence Rules.  

8. Rules of Evidence: Pleas. Neb. Evid. R. 410, Neb. Rev. Stat. § 27-410 (Reissue 1995), 
provides that evidence of a defendant's plea of or offer of a plea of nolo contendere, 
and evidence of statements made in connection with such a plea or offer, are not admis
sible in any civil or criminal action, case, or proceeding against that defendant.  

9. Rules of Evidence: Convictions: Pleas. Neb. Evid. R. 410, Neb. Rev. Stat. § 27-410 
(Reissue 1995), does not prohibit the use of a conviction which results from a nolo 
contendere plea.  

10. Evidence: Records: Convictions. If a judgment of conviction has been entered on a 
plea, the record is competent evidence of the fact of conviction.  

11. Pleas. The difference between a plea of nolo contendere and a plea of guilty appears 
simply to be that while the latter is a confession or admission of guilt binding accused 
in other proceedings, the former has no effect beyond the particular case.  

12. Evidence: Presumptions. Absent a showing to the contrary, it is presumed that the 
trial court disregarded all incompetent and irrelevant evidence.  

13. Mental Health: Evidence: Records: Appeal and Error. Where the evidence was 
insufficient but the record indicated that there may be other evidence that the State 
could present, an appellate court may remand the cause for a new civil commitment 
hearing.  

14. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it.  

Appeal from the District Court for Kimball County: KRISTINE R.  
CECAVA, Judge. Reversed and remanded with directions.  

Susan L. Kirchmann for appellant.  

David L. Wilson, Kimball County Attorney, for appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

PER CURIAM.  

INTRODUCTION 
Verle 0., also known as Tony 0., appeals the order of the 

Kimball County District Court, which affirmed the order of the 
Mental Health Board of the 12th Judicial District (the Board) 
finding Verle to be a mentally ill dangerous person and commit
ting him to involuntary inpatient sex offender treatment. We 
address the consequences of the fact that Verle's prior sex offense 
conviction occurred as a result of a plea of nolo contendere.
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BACKGROUND 
In 1993, Verle was charged with attempted first degree sexual 

assault on a child, a Class III felony. Verle entered a plea of no 
contest and was sentenced to incarceration for 6 to 18 years.  

On September 12, 2002, the State filed a petition with the 
Board, alleging that Verle was "believed to be a mentally ill and 
dangerous person by reason of his behavior, including repeated 
incidents of sexual assault of children." Following a hearing, the 
Board found "clear and convincing proof that [Verle] is a men
tally ill dangerous person" and that "neither voluntary hospital
ization nor other alternatives less restrictive of [Verle's] liberty 
than a Mental Health Board ordered treatment disposition are 
available or would suffice to prevent the substantial risk of harm 
to others." The Board found, based on the testimony at the hear
ing, that Verle suffered from pedophilia and narcissistic person
ality disorder and that he should be committed to involuntary 
inpatient sex offender treatment.  

Verle appealed the Board's order to the district court for 
Kimball County, alleging that the Board erred by receiving cer
tain evidence and that insufficient evidence was adduced during 
the hearing to adjudicate him as a mentally ill dangerous person 
requiring involuntary inpatient treatment. The district court 
found that the allegations of error in the receipt of evidence were 
without merit and that the Board's decision was supported by 
the evidence. Therefore, the court affirmed the Board's decision.  
Verle now appeals to this court.  

ASSIGNMENTS OF ERROR 
Verle asserts, reassigned and restated, that (1) the use of Verle's 

1993 or 1994 no contest conviction "violated Nebraska statutory 
and case law" as well as public policy, (2) the State failed to meet 
its burden to prove that he was mentally ill and dangerous, and (3) 
the testimony regarding Verle's narcissistic personality disorder 
was "unduly prejudicial and, therefore, irrelevant." 

STANDARD OF REVIEW 
[1,2] The district court reviews the determination of a mental 

health board de novo on the record. In re Interest of Kochner, 266 
Neb. 114, 662 N.W.2d 195 (2003). In reviewing a district court's 
judgment under the Nebraska Mental Health Commitment Act,
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appellate courts will affirm the district court's judgment unless, as 
a matter of law, the judgment is unsupported by evidence which 
is clear and convincing. Id.  

ANALYSIS 
Evidence of Recent Violent Acts.  

[3,4] "Before a person may be committed for treatment by a 
mental health board, the board must determine that the person 
meets the definition of a mentally ill dangerous person as set out 
in [Neb. Rev. Stat.] § 83-1009 [(Reissue 1999)]." In re Interest of 
Kochner, 266 Neb. at 120, 662 N.W.2d at 201. (Neb. Rev. Stat.  
§ 83-1009 (Reissue 1999) has subsequently been repealed, and 
its successor can now be found at Neb. Rev. Stat. § 71-908 (Cum.  
Supp. 2004), operative July 1, 2004. Specifically, 2004 Neb.  
Laws, L.B. 1083, § 28, amended the language of the former 
§ 83-1009 to read, "Mentally ill and dangerous person means a 
person who is mentally ill or substance dependent and because of 
such mental illness or substance dependence presents . . . " 
where § 83-1009 had previously read, "Mentally ill dangerous 
person shall mean any mentally ill person, alcoholic person, or 
drug-abusing person who presents ... .") The statutory definition 
of mentally ill dangerous person requires the State to show that 
the person (1) suffers from a mental illness and (2) presents a 
substantial risk of harm to others or to himself within the near 
future as manifested by evidence of recent violent acts. See, 
§ 83-1009; In re Interest of Kochner supra.  

At the hearing, a psychiatrist opined without objection that he 
had a "clinical opinion" based on a reasonable degree of medical 
and psychiatric certainty that Verle suffered from the mental ill
nesses of pedophilia and narcissistic personality disorder. The 
psychiatrist also testified that his.opinion, based on a reasonable 
degree of medical certainty, was that Verle "would be a danger to 
others in regard to his diagnosis of pedophilia, in particular 
children, probably age 15 and below in the future." However, 
§ 83-1009 requires more than an expert's opinion that the subject 
of the proceedings is "dangerous." 

[5] Under § 83-1009, there must be a recent violent act, a threat 
of violence, or an act placing others in reasonable fear of such 
harm in order to find that a person is dangerous. In short, it must
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be shown that Verle has actually been dangerous in the recent past 
and that such danger was manifested by an overt act or attempt or 
threat to do substantial harm to himself or to another. See In re 
Interest of Blythman, 208 Neb. 51, 302 N.W.2d 666 (1981). "In 
order for a past act to have any evidentiary value it must form 
some foundation for a prediction of future dangerousness and be 
therefore probative of that issue." Id. at 58, 302 N.W.2d at 671.  

[6] "[A]ny act that is used as evidence of dangerousness 
must be sufficiently probative to predict future behavior and the 
subject's present state of dangerousness." Id. at 59, 302 N.W.2d 
at 672.  

The Board found clear and convincing evidence that Verle "is 
a mentally ill dangerous person" and that Board-ordered inpatient 
treatment was necessary to "prevent further harm to [himself] or 
to others." The Board explained that Verle "has been diagnosed 
with Pedophilia and Narcissistic Personality Disorder," but failed 
to identify any specific recent violent act or threat of violence that 
would make Verle dangerous, as required by § 83-1009.  

Similarly, the district court did not make a finding as to any 
specific recent violent act or threat of violence. The district court, 
relying on In re Interest of Blythman, supra, found that while 
Verle had not performed any act in the past 9 years indicating that 
he was dangerous, "an untreated pedophile remains currently dan
gerous even though no incidences have occurred during extended 
incarceration. Clearly, as [Verle] denies he is a pedophile, he 
remained untreated. Therefore, he is dangerous." The flaw with 
this reasoning is that while In re Interest of Blythman may 
arguably support the conclusion that an "act" 9 years earlier is 
"recent," which we need not decide, In re Interest of Blythman 
does not support Verle's commitment and loss of liberty because 
of his status as "an untreated pedophile." Commitment on such 
basis has due process problems; plus, it was condemned in In re 
Interest of Blythman.  

The district court partially framed the question as "whether an 
expert opinion which relies upon a conviction based on a no con
test plea can be relied upon in a mental health hearing to deter
mine if a person is mentally ill." It seems evident that the district 
court similarly assumed that Verle's conviction based upon his 
plea of no contest provided the required evidence of recent violent
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acts. Accordingly, we consider the role and effect of evidence of 
a conviction, based on a plea of no contest, in a subsequent civil 
commitment proceeding.  

Plea of Nolo Contendere.  
[7-9] Verle asserts that the court erred in using his "1993 no 

contest conviction" against him in the Board's proceedings and 
in admitting the record of the conviction, consisting of exhibits 1 
through 4. Mental health board proceedings are governed by the 
Nebraska Evidence Rules. See Neb. Rev. Stat. § 83-1059 (Cum.  
Supp. 2002) (repealed by 2004 Neb. Laws, L.B. 1083, § 75, oper
ative July 1, 2004, and recodified at Neb. Rev. Stat. § 71-955 
(Cum. Supp. 2004)). Neb. Evid. R. 410, Neb. Rev. Stat. § 27-410 
(Reissue 1995), provides that evidence of a defendant's plea of 
or offer of a plea of nolo contendere, and evidence of statements 
made in connection with such a plea or offer, are not admissible 
in any civil or criminal action, case, or proceeding against that 
defendant. However, in State v. Methe, 228 Neb. 468, 472, 422 
N.W.2d 803, 807 (1988), the Nebraska Supreme Court explained 
that rule 410 "does not prohibit the use of the conviction which 
results from a nolo contendere plea." (Emphasis supplied.) 

[10] At the hearing before the Board, the State offered exhib
its 1 through 4: the amended information; the petition to enter a 
plea of no contest, which petition contains a recitation of a fac
tual basis contended by the prosecutor; and the court's two jour
nal entries regarding entry of the plea and sentencing, respec
tively. "If ... a judgment [of conviction] has been entered on the 
plea, the record is competent evidence of the fact of conviction." 
State ex rel. Nebraska State Bar Assn. v. Mathew, 169 Neb. 194, 
197, 98 N.W.2d 865, 867 (1959). Verle objected to these exhibits 
"on the basis of relevance," as well as asserting that their proba
tive value was outweighed by their prejudicial effect. Citing 
Mathew, Verle also objected to the exhibits on the ground that "a 
plea of nolo contendere may not be used in evidence in a civil 
action against the party making the plea." We consider this state
ment sufficient to preserve an objection to the exhibits under 
rule 410.  

[1 1] A plea of no contest does not admit guilt, but does not con
test the charge. The plea consents to the entry of a judgment of
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guilt. See 4 Clifford S. Fishman, Jones on Evidence Civil and 
Criminal § 23:7 (7th ed. 2000). See, also, State v. Obst, 12 Neb.  
App. 189, 198, 669 N.W.2d 688, 696 (2003) ("'[t]he difference 
between the plea of nolo contendere and a plea of guilty appears 
simply to be that, while the latter is a confession or admission of 
guilt binding [the] accused in other proceedings, the former has 
no effect beyond the particular case' "), quoting 22 C.J.S.  
Criminal Law § 399 (1989). By entering a plea of nolo con
tendere, Verle avoided making any admissions of fact; therefore, 
the facts contained in exhibits 1 through 4, including the factual 
basis for the plea, may not be considered as admissions. See 4 
Fishman, supra.  

In State v. Methe, supra, the Nebraska Supreme Court deter
mined that evidence of a prior conviction for intimidation by 
telephone call was admissible in a later prosecution for another 
instance of intimidation by telephone call for two purposes: (1) 
to corroborate the victim's testimony on the issue of identity and 
(2) to establish a motive for calling the victim as well as the 
defendant's intent to intimidate the victim. For the second pur
pose, the precise nature of the prior conviction would make no 
difference. However, the elements of the crime underlying the 
prior conviction and the identities of the perpetrator and the vic
tim would be essential to consideration of the conviction for the 
first purpose. Thus, we view Methe as allowing use of a prior 
conviction, including the allegations of the indictment, informa
tion, or complaint leading thereto. See State v. Martinez, 4 Neb.  
App. 192, 541 N.W.2d 406 (1995) (equating criminal "pleading" 
to charging document), aff'd 250 Neb. 597, 550 N.W.2d 655 
(1996). We determine that rule 410, as explained by Methe, 
authorized the receipt in evidence of the record of Verle's prior 
conviction, which record included the amended information 
(exhibit 1), the journal entry memorializing the acceptance of the 
no contest plea (exhibit 3), and the journal entry upon the judg
ment imposing sentence (exhibit 4).  

However, rule 410 also prohibits admission into evidence of 
"statements made in connection with [a] plea [of no contest]." 
Exhibit 2 consisted of Verle's statements in connection with the 
no contest plea and contained the prosecutor's "statement" of a 
factual basis for that plea. Rule 410 prohibited the use of these
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statements as evidence in the civil commitment proceeding, and 
exhibit 2 should not have been received in evidence.  

A critical issue before the Board, and before the district court 
upon its de novo review, was the existence of "evidence of recent 
violent acts or threats of violence," see § 83-1009(1). At oral 
argument, the State maintained that the evidence of such recent 
violent acts was supplied by exhibit 2, Verle's statements in con
nection with the plea of no contest, and specifically by Verle's 
statements acknowledging the prosecutor's "statement" of a fac
tual basis for that plea. As we have explained, that evidence was 
improperly received, because rule 410 prohibits the later use of a 
defendant's statements made in connection with his earlier plea 
of no contest.  

While the evidence of Verle's prior conviction was not pre
cluded by rule 410, the properly received evidence (exhibits 1, 
3, and 4) establishes merely that Verle was convicted in 1993 or 
1994 and sentenced in 1994 for the charge of criminal attempt 
of first degree sexual assault on a child. The only details of the 
crime provided by the properly received exhibits were the alle
gations of the amended information, which stated that Verle 

"on or about the 16th day of February A.D. 1993, in the 
County of Kimball and State of Nebraska, then and there 
being did then and there intentionally engage in conduct 
which, under the circumstances as he believed them to be, 
constituted a substantial step in a course of conduct intended 
to culminate in his commission of the crime of First Degree 
Sexual Assault on A Child, [Neb. Rev. Stat. §] 28-319(1)(c) 
[(Reissue 1989)], a Class II Felony . . . ." 

That knowledge fails to provide clear and convincing evidence 
of recent violent acts as required by the commitment statute.  
Indeed, because of the inchoate nature of the offense of criminal 
attempt, the allegation and resultant conviction provide literally 
no information regarding the nature and character of the acts 
actually performed. Thus, the mere fact of conviction fails to 
establish, by the requisite standard of clear and convincing evi
dence, performance of recent violent acts.  

[12] Of course, absent a showing to the contrary, it is pre
sumed that the trial court disregarded all incompetent and irrele
vant evidence. See In re Interest of Ty M. & Devon M., 265 Neb.
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150, 655 N.W.2d 672 (2003). However, the district court recog
nized that "the nearly sole fact upon which the doctors diagnosed 
pedophilia is the conviction in 1994 based upon [Verle's] 'Nolo 
Contender[e]' plea." The district court also equated exhibits 1 
through 4 to evidence of the conviction. Thus, it is apparent that 
the district court relied upon exhibit 2, and the State clearly 
relied upon that evidence to meet its burden to establish recent 
violent acts.  

We recognize that the Nebraska Supreme Court has never 
expressly discussed whether it is proper to remand for a new hear
ing where evidence, relied upon by the State to establish a critical 
requirement for commitment, was improperly admitted. In In re 
Interest of Tweedy, 241 Neb. 348, 488 N.W.2d 528 (1992), the 
Nebraska Supreme Court reversed a district court order upholding 
a commitment, determining that the admitted evidence failed to 
establish the subject's dangerousness. The Supreme Court re
manded to the district court with directions to remand to the men
tal health board, which was directed to accord the subject a new 
hearing or to order him released from custody. In In re Interest of 
S.B., 263 Neb. 175, 639 N.W.2d 78 (2002), the district court had 
reversed and remanded for further proceedings where the mental 
health board improperly relied upon telephonic testimony of the 
mental health professional. The Nebraska Supreme Court agreed 
that the telephonic testimony was improperly admitted and that 
without such testimony, the evidence was insufficient to support 
the commitment. The Supreme Court therefore affirmed the dis
trict court's order reversing and remanding for further proceed
ings. We recognize that in neither of these cases did the Supreme 
Court expressly discuss the propriety of remanding for a new 
hearing. Compare, e.g., In re Interest of Ely, 220 Neb. 731, 371 
N.W.2d 724 (1985) (where evidence that subject had no place to 
stay and no source of income was improperly admitted, evidence 
was insufficient; where evidence was insufficient, it was not nec
essary to decide whether not having job or home could be basis 
for finding dangerousness; cause was remanded with directions to 
dismiss petition).  

[13] We do find some authority from other states authorizing 
a remand for a new civil commitment hearing where the evi
dence was insufficient but the record indicated that there may
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have been other evidence that the State could have presented.  
See, e.g., Love v. State, 90 S.W.3d 236 (Mo. App. 2002) (State's 
evidence was insufficient to meet definition of mental abnor
mality, but record indicated that there may have been other evi
dence State could have presented to make submissible case, so 
new trial was required); Johnson v. State, 58 S.W.3d 496, 500 
(Mo. 2001) (Missouri Supreme Court found that testimony of 
one of State's experts was improperly admitted and that with 
that evidence excluded, State had failed to show that subject 
was sexually violent predator, so cause was remanded for new 
trial because "[t]here may be other evidence that the [S]tate 
can present to make a submissible case"); In re J.P., 339 N.J.  
Super. 443, 772 A.2d 54 (2001) (cause remanded for new hear
ing because trial judge's determination to commit subject was 
based upon inadmissible actuarial instruments and upon expert 
testimony consisting of little more than institutional record 
review). Compare Turner v. Superior Court, 105 Cal. App. 4th 
1046, 130 Cal. Rptr. 2d 300 (2003) (court found insufficient 
evidence to support probable cause finding and ordered that 
commitment petition be dismissed rather than remanding for 
new probable cause hearing, since no legal error had permeated 
proceedings below).  

We think it is evident from the record that a possibility exists 
that evidence of Verle's acts underlying the 1993 or 1994 convic
tion could have been produced and may have been sufficient to 
establish dangerousness. We will therefore direct, as did the 
Nebraska Supreme Court in In re Interest of Tweedy, 241 Neb.  
348, 488 N.W.2d 528 (1992), that the cause be remanded to the 
district court with directions to remand to the mental health board 
to accord the appellant a new hearing or to order him released 
from custody.  

[14] Because we conclude that the documentary evidence of 
Verle's statements made in connection with the plea of no con
test pertaining to Verle's 1993 or 1994 conviction was improp
erly admitted and considered, we need not address Verle's other 
assignments of error. An appellate court is not obligated to 
engage in an analysis which is not needed to adjudicate the case 
and controversy before it. See King v. Crowell Memorial Home, 
261 Neb. 177, 622 N.W.2d 588 (2001).
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CONCLUSION 
Therefore, for the foregoing reasons, we reverse the decision of 

the district court and remand the cause to the district court with 
directions to remand to the Board, which shall accord Verle a new 
hearing or order him released from custody.  

REVERSED AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

CHAD L. SVOBODA, APPELLANT.  

690 N.W.2d 821 

Filed January 11, 2005. No. A-04-794.  

1. Pleas: Appeal and Error. A trial court is afforded discretion in deciding whether to 

accept guilty pleas, and an appellate court will reverse the trial court's determination 
only in case of an abuse of discretion.  

2. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc
ing court's reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result.  

3. Appeal and Error. An appellate court always reserves the right to note plain error 

which was not complained of at trial.  
4. Appeal and Error: Words and Phrases. Plain error exists where there is error, 

plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it uncor
rected would cause a miscarriage of justice or result in damage to the integrity, rep

utation, and fairness of the judicial process.  
5. Pleas. A plea of no contest is equivalent to a plea of guilty.  
6. _ . To support a finding that a plea of guilty or no contest has been voluntarily and 

intelligently made, the court must (1) inform the defendant concerning (a) the nature 

of the charge, (b) the right to assistance of counsel, (c) the right to confront witnesses 
against the defendant, (d) the right to a jury trial, and (e) the privilege against 

self-incrimination; and (2) examine the defendant to determine that he or she under
stands the foregoing. Additionally, the record must establish that (1) there is a fac

tual basis for the plea and (2) the defendant knew the range of penalties for the crime 

with which he or she is charged.  
7. Appeal and Error: Parties. Plain error applies when an appellate court discovers 

error on the record; it is not a broad assertion to be assigned by the parties on appeal.  

8. Constitutional Law. Once a defendant is informed of his or her constitutional rights, 
there is no requirement that the court advise the defendant on each subsequent court 
appearance of that same right.  

9. Records: Appeal and Error. It is incumbent upon an appellant to supply a record 
which supports his or her appeal.
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10. Pleas: Evidence. A plea of guilty, voluntarily entered, is conclusive and eliminates 
all questions of admissibility of evidence.  

11. Pleas: Waiver. A plea of guilty waives all defenses except that the information fails 
to charge an offense.  

12. Constitutional Law: Pleas: Waiver. There is no difference between the constitutional 
rights waived by a defendant by a no contest plea and those so waived by a guilty plea.  

13. Criminal Law: Appeal and Error. A defendant in a criminal case may not take 
advantage of an alleged error which the defendant invited the trial court to commit.  

14. Sentences: Waiver: Appeal and Error. Generally, where no objection is made at a 
sentencing hearing when a defendant is provided an opportunity to do so, any claimed 
error is waived and is not preserved for appellate review.  

Appeal from the District Court for Merrick County: MICHAEL 
OWENS, Judge. Affirmed.  

Kent E. Rauert, of Svehla, Barrows, Thomas & Rauert, P.C., 
for appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Chad L. Svoboda appeals from a judgment and sentence of 
imprisonment upon his pleas of no contest to theft by receiving 
stolen property and possession of a controlled substance. The 
matter was submitted without oral argument pursuant to Neb.  
Ct. R. of Prac. 1 1E(5)a (rev. 2000). Because we conclude that 
(1) Svoboda's pleas waived any error in the overruling of his 
motion for suppression of evidence; (2) Svoboda concurred with 
the limitation of the trial court's inquiry into Svoboda's request 
for appointment of replacement counsel, thereby inviting any 
error concerning the extent of inquiry; (3) Svoboda waived any 
error committed when the trial court failed to make truth in sen
tencing advisements; and (4) Svoboda failed to provide a record 
sufficient for examination for plain error in the acceptance of his 
pleas, we affirm.  

BACKGROUND 
Svoboda was initially charged with five crimes, including 

theft by receiving stolen property and possession of a controlled
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substance. After an evidentiary hearing, the trial court overruled 
Svoboda's motion to suppress certain evidence and scheduled 
the matter for trial. After certain other pretrial proceedings and 
at Svoboda's request, the district court continued the trial to a 
later date. Two days before the rescheduled trial date, Svoboda 
wrote to the trial judge a letter requesting appointment of re
placement counsel. On April 22, 2004, the date of the resched
uled trial, the court conducted a hearing upon Svoboda's 
request. Responding to the trial court's inquiry regarding the 
basis for the request, Svoboda stated: 

Well, first of all, um, the basis is that, um, about two months 
ago when we were in here before, um, we filed to have taken 
depositions. And one was to talk to, um, ah, Camie Dove 
from the Nebraska State Patrol Crime Lab. And however, the 
Court stating that in order to save time and money and so on, 
and said something to the effect that, you know, um, that it 
is the defendant's right to do so, that you - the Court asked 
my lawyer to, um, contact her by phone and - and to speak 
with her that way, through that way.  

However, I contacted Camie Dove yesterday or on 4/20 at 
11:45 a.m. I asked - I asked her if [Svoboda's trial coun
sel] had contacted her, and she stated that no, he has never 
contacted her yet. And, um, that was a trial strategy that we 
were supposed to have done which wasn't done.  

Um, oh, let's see here. Secondly, um, I have an attorney 
... who is representing me on a theft charge which con
sists of the same - out of the same incident in Merrick 
County; and, um, he gave me a copy of some police reports 
and he stated that, um, that they had an on-board camera in 
the vehicle and that they were still in the process of getting 
the tape on that. However, the county attorney here hasn't 
provide[d] that to the defense.  

And, urn, um, also, um, there was [sic] new witnesses that 
were presented, um, that I feel that need depositions to be 
taken due to the fact that there's a lot of inconsistencies in 
their stories. I guess that's it, Your Honor.  

The trial court solicited a response from Svoboda's trial coun
sel, who responded essentially that he did not "want to give 
away [his] trial strategy to the prosecution at this time." When
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the court responded that it did not expect Svoboda's counsel 
to "tip [his] hand as to how [he] intend[ed] to try the case," 
Svoboda responded, "That's true." Svoboda then added, "[M]y 
attorney out of Hall County did get - well, this was a motion 
to get depositions done on those new witnesses, and they had a 
hearing on it yesterday which it has been approved, but I haven't 
received a copy of the approval granting it." The trial court 
found no sufficient basis for removal of Svoboda's trial counsel 
and overruled the motion.  

Because the State had a problem with the appearance of cer
tain witnesses at trial and because after consulting with Svoboda, 
Svoboda's trial counsel expressed the possibility of reaching a 
plea agreement concerning the instant case and related proceed
ings in Hall County, the district court, without objection, again 
continued the trial.  

On May 3, 2004, prior to the rescheduled trial date, Svoboda 
and his trial counsel appeared before the court and advised the 
court of a plea bargain. Under that plea bargain, the charge of 
theft by receiving stolen property was to be reduced from a 
felony to a Class I misdemeanor, the other charges except pos
session of a controlled substance would be dismissed, and 
Svoboda would plead no contest to the remaining two charges.  
A rearraignment followed, which proceeding we discuss in more 
detail in the analysis section of this opinion. The trial court 
accepted Svoboda's pleas of no contest and adjudged Svoboda 
guilty of the two remaining charges. The trial court then sched
uled a sentencing hearing, which was to follow a presentence 
investigation.  

At the conclusion of the sentencing proceeding on June 21, 
2004, the following colloquy occurred upon pronouncement of 
sentence: 

[The court]: It's going to be the sentence of the Court that 
with respect to Count I of the Information, [Svoboda] shall 
be incarcerated for a period of one year.  

With respect to Count II, he'll be incarcerated for a 
period of not less than 20 months nor more than five years.  
These sentences will run concurrently with one another. I 
don't have the authority to make them concurrent with Hall 
County because [Svoboda] hasn't been sentenced there yet.
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[Svoboda] is granted credit for whatever time he's served 
here. I don't know how much that was. Do you know, 
[Svoboda's counsel]? 

[Svoboda's counsel]: I unfortunately don't know, Your 
Honor.  

THE COURT: I'll check that and make that part of the 
order.  

[Svoboda's counsel]: And will any bond being held be 
released to . . . Svoboda? 

THE COURT: Yes, his bond will be released.  
[Svoboda's counsel]: Okay. Thank you.  
THE COURT: ... Svoboda's remanded to the custody of 

the Sheriff.  

ASSIGNMENTS OF ERROR 
Svoboda asserts that the trial court erred in (1) overruling his 

motion to suppress, (2) denying his request for appointment of 
substitute counsel, and (3) failing to advise him, on the record, of 
his parole eligibility date and his mandatory release date as 
required by Neb. Rev. Stat. § 29-2204 (Cum. Supp. 2004).  
Svoboda also asserts that the trial court committed plain error by 
accepting his no contest pleas in the absence of a showing on the 
record that the pleas were entered intelligently and voluntarily.  

STANDARD OF REVIEW 
[1,2] A trial court is afforded discretion in deciding whether to 

accept guilty pleas, and an appellate court will reverse the trial 
court's determination only in case of an abuse of discretion. State 
v. Paul, 256 Neb. 669, 592 N.W.2d 148 (1999). An abuse of dis
cretion takes place when the sentencing court's reasons or rulings 
are clearly untenable and unfairly deprive a litigant of a substan
tial right and a just result. Id.  

[3,4] An appellate court always reserves the right to note plain 
error which was not complained of at trial. State v. Davlin, 263 
Neb. 283, 639 N.W.2d 631 (2002). Plain error exists where there 
is error, plainly evident from the record but not complained of at 
trial, which prejudicially affects a substantial right of a litigant 
and is of such a nature that to leave it uncorrected would cause a 
miscarriage of justice or result in damage to the integrity, repu
tation, and fairness of the judicial process. Id.
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ANALYSIS 
Acceptance of No Contest Pleas.  

[5,6] Citing State v. Hays, 253 Neb. 467, 570 N.W.2d 823 
(1997), Svoboda asserts that it is plain error for a trial judge to 
accept a criminal defendant's guilty plea without an affirmative 
showing that it was intelligent and voluntary, and a conviction 
must be set aside if it is the result of an invalid plea. Of course, 
a plea of no contest is equivalent to a plea of guilty. State v.  
Gonzalez-Faguaga, 266 Neb. 72, 662 N.W.2d 581 (2003). To 
support a finding that a plea of guilty or no contest has been vol
untarily and intelligently made, the court must (1) inform the 
defendant concerning (a) the nature of the charge, (b) the right to 
assistance of counsel, (c) the right to confront witnesses against 
the defendant, (d) the right to a jury trial, and (e) the privilege 
against self-incrimination; and (2) examine the defendant to 
determine that he or she understands the foregoing. Additionally, 
the record must establish that (1) there is a factual basis for the 
plea and (2) the defendant knew the range of penalties for the 
crime with which he or she is charged. State v. Hays, supra.  

Svoboda's initial brief on appeal argues that a rights advise
ment alone, without some affirmative showing on the record that 
the rights were understood, renders Svoboda's no contest pleas 
invalid. However, as the State notes in its brief, Svoboda's initial 
brief does not specifically point to what is missing from the 
record regarding the advisement of rights given up by a no con
test plea. In Svoboda's reply brief, he argues that it is not enough 
for the trial court to ascertain whether a defendant understands 
that he or she is waiving certain rights; rather, the inquiry must 
also include a showing that the defendant understands the rights 
that he or she is waiving. Svoboda acknowledges that the trial 
court clearly informed him that he would be waiving certain 
rights by entering his no contest plea, including the right to a 
speedy public trial, the right to a jury trial, the right of con
frontation, the right to present evidence, and the right to call or 
subpoena his own witnesses. Svoboda acknowledges that the 
trial court inquired if Svoboda understood he would be waiving 
or giving up all of these rights if he pled no contest, to which 
inquiry Svoboda responded, "Yes." The trial court also specifi
cally advised Svoboda of his right to have counsel at all stages of
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the proceedings. Svoboda argues that the record "fails to demon
strate that [he] understood the rights that were being waived." 
Reply brief for appellant at 4.  

[7] In response, the State first argues that plain error applies 
when an appellate court discovers error on the record; it is not a 
broad assertion to be assigned by the parties on appeal. State v.  
Egger, 8 Neb. App. 740, 601 N.W.2d 785 (1999). The State con
tends that plain error is a doctrine of judicial prerogative, not a 
substitute for failure to assign errors or to preserve those errors 
at trial.  

[8,9] Assuming, without deciding, that Svoboda is entitled to 
raise the matter of plain error, the record of the rearraignment on 
May 3, 2004, shows the trial court's statement, which Svoboda 
affirmatively acknowledged, reciting that the court "went over 
your . . . Constitutional rights at another time with you also." 
Once a defendant is informed of his or her constitutional rights, 
there is no requirement that the court advise the defendant on 
each subsequent court appearance of that same right. State v.  
LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995), overruled on 
other grounds, State v. Louthan, 257 Neb. 174, 595 N.W.2d 917 
(1999). Svoboda has not included in the bill of exceptions the 
record of that earlier arraignment. Without that record, we can
not determine the full extent of the trial court's advisements of 
rights and Svoboda's responses. It is incumbent upon an appel
lant to supply a record which supports his or her appeal. State v.  
Harris, 263 Neb. 331, 640 N.W.2d 24 (2002). In the absence of 
the record of the earlier arraignment, we cannot determine the 
existence or nonexistence of plain error in the acceptance of 
Svoboda's pleas of no contest.  

Motion to Suppress.  
[10-12] The State contends that Svoboda's pleas of no contest 

waived any error committed by the trial court in overruling 
Svoboda's motion to suppress. A plea of guilty, voluntarily en
tered, is conclusive and eliminates all questions of admissibility 
of evidence. State v. Burnside, 185 Neb. 234, 175 N.W.2d 1 
(1970). This is because a plea of guilty waives all defenses except 
that the information fails to charge an offense. Id. There is no dif
ference between the constitutional rights waived by a defendant
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by a no contest plea and those so waived by a guilty plea. See 
State v. Obst, 12 Neb. App. 189, 669 N.W.2d 688 (2003).  

Svoboda argues that the decision in State v. Apodaca, 223 Neb.  
258, 388 N.W.2d 837 (1986), seems to indicate that a direct 
appeal of an order denying a motion to suppress may be filed fol
lowing the entry of a plea of no contest. In Apodaca, the Nebraska 
Supreme Court reviewed the district court's denial of a motion for 
postconviction relief without granting an evidentiary hearing. At 
the end of the opinion and although it was apparently not assigned 
as error, the Supreme Court declined to express an opinion regard
ing the correctness of the trial court's earlier action in overruling 
the defendant's motion to suppress. The Supreme Court noted that 
a postconviction proceeding may not be used to raise issues which 
could have been, but were not, raised on direct appeal. From this 
statement, Svoboda infers that on direct appeal, the defendant 
in Apodaca could have challenged the overruling of the motion 
for suppression of evidence, despite the plea of no contest. The 
Nebraska Supreme Court certainly did not expressly so hold. We 
do not believe that this oblique reference contradicts both the 
many cases stating that a guilty plea waives suppression issues 
and the subsequent authority determining that a no contest plea 
accomplishes the same result.  

Request for Substitute Counsel.  
[13] The State contends that by pleading no contest, Svoboda 

waived any error in the trial court's refusal to appoint substitute 
counsel for Svoboda. Citing State v. Davlin, 265 Neb. 386, 658 
N.W.2d 1 (2003), Svoboda contends that the trial court "failed 
in its duty to thoroughly inquire into [Svoboda's] complaint." 
Brief for appellant at 17. As noted above, the trial court allowed 
Svoboda a full opportunity to explain his complaints. The trial 
court also made an inquiry to trial counsel regarding those con
cerns, to which inquiry trial counsel responded that he did not 
wish to compromise the confidentiality of his trial strategy. The 
record then shows that Svoboda expressly concurred in the trial 
court's declination to compel any such disclosure. A defendant 
in a criminal case may not take advantage of an alleged error 
which the defendant invited the trial court to commit. State v.  
Mata, 266 Neb. 668, 668 N.W.2d 448 (2003). Svoboda cannot
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now complain that the trial court failed to further inquire. See 
State v. Dunster, 262 Neb. 329, 631 N.W.2d 879 (2001).  

Failure to Make Truth in Sentencing Advisements.  
Finally, Svoboda asserts that at the time of sentencing, the trial 

court erroneously failed to advise Svoboda, on the record, of his 
parole eligibility date and his mandatory release date as required 
by § 29-2204. Section 29-2204 provides in pertinent part: 

(1) [I]n imposing an indeterminate sentence upon an 
offender the court shall: 

(b) Advise the offender on the record the time the offender 
will serve on his or her minimum term before attaining 
parole eligibility assuming that no good time for which the 
offender will be eligible is lost; and 

(c) Advise the offender on the record the time the offender 
will serve on his or her maximum term before attaining 
mandatory release assuming that no good time for which the 
offender will be eligible is lost.  

If any discrepancy exists between the statement of the 
minimum limit of the sentence and the statement of parole 
eligibility or between the statement of the maximum limit 
of the sentence and the statement of mandatory release, the 
statements of the minimum limit and the maximum limit 
shall control the calculation of the offender's term.  

We can find no previous case, where an indeterminate sentence 
was authorized and imposed, in which it was alleged that the trial 
court wholly failed to make the truth in sentencing advisements.  
Compare State v. Alford, 6 Neb. App. 969, 578 N.W.2d 885 (1998) 
(where trial court impermissibly attempted to impose indetermi
nate sentence to county jail, it was not possible to comply with 
truth in sentencing provisions).  

The State argues that Svoboda failed to supply a record to 
support this allegation because "there is no bill of exceptions 
from the actual sentencing on June 21, 2004." Brief for appellee 
at 10. We note that there were four separate volumes of bills of 
exceptions filed. The first bill of exceptions was filed in the trial 
court on July 14, 2004, followed by supplemental volumes filed 
on August 24, September 13, and September 23. The three sup
plemental volumes, filed with the trial court in August and
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September, were filed with this court on October 6. However, 
the original bill of exceptions, which contains the sentencing 
proceedings on June 21, for some reason not apparent in our 
records was not filed with the clerk of this court until November 
1, after the filing of the State's brief on appeal. It is apparently 
for this reason that the State concluded that there was no bill of 
exceptions containing the sentencing proceedings. We note that 
Svoboda's initial praecipe for bill of exceptions, filed at the time 
of the notice of appeal and included in our transcript, expressly 
requested the sentencing proceedings on June 21. The official 
court reporter evidently complied with the praecipe and filed the 
requested bill with the trial court. Thus, Svoboda did supply a 
sufficient record to address this claim.  

In State v. Glover, 3 Neb. App. 932, 535 N.W.2d 724 (1995), 
this court addressed a situation where a sentencing court mis
takenly indicated an incorrect parole eligibility date. Based on 
§ 29-2204, we concluded that any discrepancy between the sen
tence imposed and a misstatement concerning parole eligibility 
is resolved by giving effect to the sentence actually imposed, not 
the misstatement. Compare State v. Wilson, 4 Neb. App. 489, 
546 N.W.2d 323 (1996) (statements concerning good time and 
sentence actually imposed created uncertainty about what sen
tence court intended to impose).  

[14] In the instant case, the record clearly establishes that at 
the time of sentencing, the trial court did not make any truth in 
sentencing advisement. However, we note that generally, where 
no objection is made at a sentencing hearing when a defendant is 
provided an opportunity to do so, any claimed error is waived 
and is not preserved for appellate review. See State v. Carter, 236 
Neb. 656, 463 N.W.2d 332 (1990). As the proceedings which we 
quoted above demonstrate, at the time of the trial court's failure 
to make the truth in sentencing advisements, Svoboda was pro
vided an opportunity to object and Svoboda's trial counsel 
indeed utilized that moment to inquire regarding bond. We see no 
reason why, at that time, Svoboda could not have raised the issue 
of the court's failure to pronounce the truth in sentencing advise
ments. Had such omission been called to the trial court's atten
tion at that time, it could have been easily remedied. We hold that 
by failing to bring the matter to the attention of the trial court
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when Svoboda was afforded an opportunity to do so, he waived 
this error.  

CONCLUSION 
Because we are presented with an incomplete record for exam

ination for plain error and because we conclude that Svoboda's 
assigned errors lack merit, we affirm.  

AFFIRMED.  

JAMES MERLE ADAMS, APPELLEE, V. AMY SUE ADAMS, 

NOW KNOWN AS AMY SUE Fox, APPELLANT.  

691 N.W.2d 541 

Filed January 18, 2005. No. A-04-228.  

1. Child Custody: Appeal and Error. Child custody determinations are matters ini

tially entrusted to the discretion of the trial court, and although reviewed de novo on 

the record, the trial court's determination will normally be affirmed absent an abuse 

of discretion.  
2. Judgments: Words and Phrases. An abuse of discretion occurs when the trial 

court's decision is based upon reasons that are untenable or unreasonable or if its 

action is clearly against justice or conscience, reason, and evidence.  
3. Child Custody. Ordinarily, custody of a minor child will not be modified unless there 

has been a material change in circumstances showing that the custodial parent is unfit 

or that the best interests of the child require such action.  

4. Child Custody: Proof. The party seeking modification of child custody bears the 

burden of showing a change in circumstances.  
5. Modification of Decree: Words and Phrases. A material change in circumstances 

means the occurrence of something which, had it been known to the dissolution court 

at the time of the initial decree, would have persuaded the court to decree differently.  

6. Child Custody: Proof. Prior to the modification of a child custody order, two steps 

of proof must be taken by the party seeking the modification. First, the party seeking 

modification must show a material change in circumstances, occurring after the entry 

of the previous custody order and affecting the best interests of the child. Next, the 

party seeking modification must prove that changing the child's custody is in the 

child's best interests.  
7. Child Custody. While the wishes of a child are not controlling in the determination 

of custody, if a child is of sufficient age and has expressed an intelligent preference, 
the child's preference is entitled to consideration.  

8. Child Custody: Visitation. In determining a child's best interests in custody and vis

itation matters, factors to be considered include the relationship of the minor child to 

each parent; the desires and wishes of the minor child; the general health, welfare, and 

social behavior of the minor child; and credible evidence of abuse.
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Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed.  

Terrance A. Poppe and Nick Froeschl, of Morrow, Poppe, 
Otte, Watermeier & Phillips, P.C., for appellant.  

David W. Rowe, of Kinsey, Ridenour, Becker & Kistler, 
L.L.P., for appellee.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

Amy Sue Adams, now known as Amy Sue Fox, appeals from 
the judgment of the Lancaster County District Court denying her 
petition for modification of child custody. For the reasons set 
forth herein, we affirm.  

STATEMENT OF FACTS 
Amy and James Merle Adams were married on June 9, 1984.  

Two children were born to them during the course of the mar
riage: Mandi Adams, born on September 24, 1984, and Whitney 
Adams, born on May 7, 1987. The parties' marriage was dis
solved on February 2, 2000, and the parties agreed at that time 
that James should have sole physical custody of both daughters, 
subject to Amy's rights of visitation. The parties agreed to share 
legal custody, and Amy agreed to pay $50 per month in child 
support to James.  

On March 25, 2002, Amy filed a petition to modify the custody 
of Whitney. James filed a cross-petition for increased child sup
port on April 5. The matter came on for trial on July 2, but prior 
to completion of the trial, both parties orally moved to dismiss 
their respective petitions.  

On February 27, 2003, Amy filed another petition to modify 
Whitney's custody. In her petition, she alleged that James did not 
adequately provide for Whitney's daily needs and necessities of 
life, that his lifestyle and living arrangements were not appro
priate for Whitney, that Whitney desired to live with Amy, and 
that it was in the best interests of Whitney to have her custody be 
awarded to Amy. James again filed a cross-petition for increased 
child support. Amy filed a motion for temporary custody of
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Whitney on August 12, and that motion was denied on August 
29. James filed a motion for an order to show cause. The motion 
alleged that despite the district court's denial of Amy's motion 
for temporary custody, Amy was "willfully and contumaciously 
violating the [dissolution] Decree. For weeks, [Amy] has been 
exercising sole physical custody over . .. Whitney [and] refusing 
to return sole physical custody to [James]." The motion requested 
that the court order Amy to "show cause why [Amy] should not 
be found in contempt" and to comply with the court's denial of 
her motion for temporary custody. On November 13, Amy was 
ordered to show cause why she should not be found in contempt, 
and at a hearing on January 8, 2004, "the parties informed the 
court that Whitney was spending more time with James." 
Although it did not do so explicitly, the district court, it appears 
by implication, declined to find Amy in contempt.  

A hearing on Amy's second petition to modify was held on 
January 14, 2004. Whitney was called as Amy's first witness. She 
testified that she was in the 11th grade and that she had a "B" 
average in school. Whitney also testified that she worked 25 to 
30 hours per week at a restaurant. Whitney said that she felt that 
Amy's house was her home, that Amy's house was only four 
blocks from James' house, and that she preferred to live with 
Amy. Whitney said that when she stays at James' house, 

I go to sleep anywhere - usually 11:30 when I get home 
from work and I wake up at 6:00 and I go to [Amy's] 
because that's where all my stuff is and it is easier that way 
and I leave for school around 7:15 and I go to school and 
then I come back home around 2:30 and I go to work at 
5:30 and then go back to [James'] at 11:30.  

Whitney testified that when she goes to Amy's house after school 
and spends the afternoon there, she often watches television with 
Amy. Whitney also testified that Amy is the parent who takes her 
shopping or to the doctor and that if she needs to discuss personal 
issues, Amy is the parent in whom she confides.  

Whitney further testified that her schedule conflicted with 
James' schedule so that they did not see each other very often.  
She said that she is often asleep when James gets home and that 
she leaves in the morning before James wakes up. She also said 
that if she eats breakfast, it is at Amy's house, and that she eats
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dinner at Amy's house as well. When asked why she thought it 
would be better if she lived with Amy, Whitney said that Amy is 
"home when I'm home and it is just - I think it would be a lot 
easier because me sleeping at [James'] and going to [Amy's], I 
think it is pointless for me to do that." Whitney also testified that 
her curfew is the same at both Amy's house and James' house 
and that she has basically the same chores at each house.  
Whitney indicated that neither Amy nor James puts restrictions 
on her visitation time with the other parent.  

Whitney next testified that while Amy does not say deroga
tory things about James, James "[s]ometimes" says derogatory 
things about Amy. Whitney acknowledged that Amy has had 
problems with drinking in the past, but asserted that she had not 
seen Amy or Amy's husband, Bill Fox, drink in nearly 2 years.  
She said that Amy assisted her financially on occasion and that 
James did "[n]ot really" help her financially.  

On cross-examination, Whitney admitted that at the time of 
Amy and James' divorce in 2000, Whitney wanted to live with 
James "because [Amy] was drinking." However, Whitney claimed 
that her preference changed "[a]fter a couple of months with liv
ing with [James]." Whitney testified that as recently as May 2002, 
Amy was drinking heavily, would black out occasionally, and 
would argue with Bill. Whitney said that Amy and Bill had been 
in physical altercations during which Amy was injured. Whitney 
also testified that Amy went to alcohol abuse treatment in May 
2002. Whitney admitted that she had disobeyed the district court's 
temporary custody order by staying at Amy's house on nights she 
was to spend at James' house, but she indicated that she would 
abide by the court's decision regarding Amy's petition. Whitney 
also admitted that James allowed liberal visitation to Amy. On 
redirect examination, Whitney testified that she had no concerns 
about living with Amy and Bill and that if her custody were 
placed with Amy, she could still see James regularly.  

Amy testified that she was 42 years old and that she had been 
married to Bill for 12 years. She said that she was employed by 
Lincoln Public Schools as a cafeteria manager and that she 
worked from 7 a.m. to 1:15 p.m., Monday through Friday. She 
testified that she thought it was in Whitney's best interests to live 
with her because Amy is "home all the time [and Whitney] is a
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girl. We understand each other. I feel I can provide a better home 
for her. I don't think that [James] doesn't love her. I just don't 
think there is enough time there and I feel she's 16 and needs 
supervision." Amy admitted that she was an alcoholic, but that she 
had not used alcohol since April 19, 2002, and that she had been 
to an alcohol abuse treatment program. When asked how she dealt 
with her alcoholism, Amy said that she has "a great support sys
tem at home. [Bill] is also an alcoholic. He no longer drinks 
either. We do a lot - a little bit of reading with our AA books and 
my family." 

Amy further testified that Whitney does her homework at 
Amy's house and that Amy and Whitney discuss Whitney's scho
lastic decisions together. Amy said that in the afternoons when 
she spends time with Whitney, they "usually sit and visit for a lit
tle bit or watch TV." Amy testified that Whitney generally eats her 
evening meal at Amy's house and that Amy cooks the evening 
meal. When asked whether there were additional reasons why she 
felt it was in Whitney's best interests to live with her, Amy said 
that "we need closure on this. It's been real hard on her and if her 
grades have been struggling or maybe not as good as they have 
been, she's been going through an emotional thing and, um, I feel 
like I can give her a more stable environment." Amy also said that 
she would not restrict Whitney's contact with James. Amy tes
tified that Whitney is a mature girl who has given considerable 
thought to her living arrangements.  

On cross-examination, Amy admitted that James allowed 
Whitney to visit Amy "pretty much whenever she wanted." Amy 
further admitted that she suffers from obsessive-compulsive disor
der and that she takes medication to control it. She said that she 
had suffered from bulimia in the past, but not in the past 10 years.  
When asked whether James was "generally a pretty decent father," 
Amy replied that James "loves his children very much." 

James testified that he lived four blocks from Amy and that he 
worked from 8 a.m. to 5 p.m., Monday through Friday. When 
asked why he thought it was important that he retain physical 
custody of Whitney, James replied that he "worr[ied] about 
Whitney's safety until she's out of high school. I've seen history 
from [Amy and Bill] showing violence and drinking and other 
behaviors that Whitney seems to be picking up." James did admit
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that he had not witnessed any questionable behavior by Amy or 
Bill in the past 1h years, but that he was concerned about the pos
sibility that they could begin drinking again, because he had "seen 
Amy relapse once already." When asked again for his primary rea
sons for wanting to maintain physical custody of Whitney, James 
said that his "main reason is I love [Whitney] very much and I 
miss her when I don't get to see her. Secondly, I worry about her 
safety, yes, until she gets out of high school and she's able to be 
on her own." On cross-examination, James did admit that he is 
occasionally at his girl friend's house when Whitney gets off work 
at 11:30 p.m. When asked whether it would "make sense [for him 
to] be home at 11:30 so [Whitney] doesn't come home to an 
empty house," James replied that he is "home most of the time.  
Occasionally, I'm home late but I'm almost always home before 
midnight, before she is." 

At the end of the trial, the district court took the matter under 
advisement. The court entered its order denying Amy's petition 
on January 22, 2004. In its order, the district court made numer
ous findings: 

One of the problems that led to the parties' divorce was 
Amy's drinking. She admits that she is an alcoholic and has 
been so since the age of twenty, more than twenty years ago.  
Following inpatient treatment . . . in 1988, she maintained 
sobriety until October of 1998. She admits she has passed 
out from drinking on numerous occasions and has suffered 
blackouts. The children have witnessed her to black out, the 
last occasion being during the week of April 10, 2002. Amy 
again entered[,] in April of 2002[,] inpatient treatment and 
states that she has not consumed alcohol since that date.  
There is no evidence to contradict this assertion.  

. . . Amy admits that she and Bill have had numerous 
arguments, several of which involved screaming and shout
ing at each other in the presence of Whitney. In April of 
2001, one of these arguments resulted in Amy suffering bro
ken ribs and Bill being cited for assault ....  

Since the divorce, Whitney has spent a substantial amount 
of time with Amy and has been encouraged to do so by 
James. . . . James has never interfered with any visitation
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except during the fall of 2003 when Whitney basically 
moved in with Amy and did not return to James' house, lead
ing to the order to show cause.  

It is clear that James is not an unfit parent. In fact, both 
James and Amy agree that neither of them are unfit and 
Whitney concurs in this. She testified that she loves both 
her parents, finds little fault with James but prefers to live 
with [Amy].  

There are several factors that are of concern to the court 
in this case. First, as this court noted in its order of August 
29, 2003, the custody of minor children should not be a 
"continuing running gun battle" between the parents....  

A second concern is whether Amy will encourage and 
foster Whitney's visitation and relationship with James 
should Amy obtain custody. . . . James has done an exem
plary job of doing so, encouraging Whitney to spend a great 
deal of time with Amy. Conversely, Amy's actions, or inac
tion, following this court's denial of her motion for tempo
rary custody on August 29, 2003, show that she does not feel 
she is obligated to follow the orders of the court nor is she 
obligated to [e]nsure that James have meaningful parenting 
time with Whitney. . . . Amy's attitude at the hearing 
appeared to demonstrate that Whitney, the child, and not the 
parent, was in charge.... This court has genuine concerns 
that if physical custody is placed in Amy, the result will be 
repeated court hearings to enforce visitation.  

The testimony of Amy and Whitney appears to describe 
their relationship more in the nature of "girlfriends" rather 
than that of parent and child. Such a relationship is consist
ent with Amy's desire to convince Whitney that it is more 
enjoyable to spend time with her rather than the parental 
figure.. ..  

Cases such as this are very difficult, if not impossible for 
courts to solve. Whitney is a fine young woman. She does 
very well in school, is well behaved, and expresses affection 
for both parents. Clearly she desires to reside with [Amy].  
However, in reality, other than the desire of Whitney, there 
has been no change of circumstances. In fact, at the time
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Amy filed her first petition to modify custody based on 
Whitney's desires, Amy was still drinking heavily. As noted 
above, these matters should not be the source of constant 
requests to modify custody. This court finds that it is not in 
Whitney's best interest that custody be changed. However, 
this court is realistic in recognizing that it is difficult, if not 
impossible, to constantly regulate the amount of actual time 
Whitney spends with each parent, particularly if Amy does 
not take a firmer position in this regard. This is a fact of life 
when dealing with teenage children. Amy's petition should 
be denied.  

The district court also granted James' cross-petition, ordering Amy 
to pay an increased amount of child support. Amy has timely ap
pealed to this court.  

ASSIGNMENTS OF ERROR 
Amy alleges that the district court abused its discretion when 

it failed to grant her petition to modify child custody and when it 
failed to order James to pay child support consistent with the 
Nebraska Child Support Guidelines.  

STANDARD OF REVIEW 
[1] Child custody determinations are matters initially entrusted 

to the discretion of the trial court, and although reviewed de novo 
on the record, the trial court's determination will normally be 
affirmed absent an abuse of discretion. Heistand v. Heistand, 267 
Neb. 300, 673 N.W.2d 541 (2004).  

[2] An abuse of discretion occurs when the trial court's deci
sion is based upon reasons that are untenable or unreasonable or 
if its action is clearly against justice or conscience, reason, and 
evidence. Willcock v. Willcock, 12 Neb. App. 422, 675 N.W.2d 
721 (2004).  

ANALYSIS 
Modification of Custody.  

[3-5] Amy first alleges that the district court abused its discre
tion when it denied her petition to modify the custody of Whitney.  
Ordinarily, custody of a minor child will not be modified unless 
there has been a material change in circumstances showing that 
the custodial parent is unfit or that the best interests of the child
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require such action. Heistand v. Heistand, supra. The party seek
ing modification of child custody bears the burden of showing a 
change in circumstances. Id. A material change in circumstances 
means the occurrence of something which, had it been known to 
the dissolution court at the time of the initial decree, would have 
persuaded the court to decree differently. Id.  

The Nebraska Supreme Court fully explained, in Hoschar v.  
Hoschar, 220 Neb. 913, 374 N.W.2d 64 (1985), the proper pro
cedure for determining whether or not a child custody order 
should be modified. Hoschar provides that "a decree fixing cus
tody of minor children will not be modified unless there has 
been a change of circumstances indicating that the person hav
ing custody is unfit for that purpose or that the best interests of 
the children require such action." 220 Neb. at 915, 374 N.W.2d 
at 66. Hoschar then addresses notions of what situations con
stitute "changed circumstances": 

By this rule we do not mean that every change, no matter 
how insignificant, justifies a change in custody. Rather, by 
material change of circumstances we mean that the evi
dence must show that something has occurred, which if the 
trial court had been aware of the existence of these cir
cumstances initially, the trial court in the best interests of 
the children would have granted their custody to the other 
parent. "'A decree awarding custody of minor children and 
fixing child-support payments is not subject to modifica
tion in the absence of a material change in circumstances 
occurring subsequent to the entry of the decree of a nature 
requiring modification in the best interests of the chil
dren.'" Youngberg v. Youngberg, 193 Neb. 394, 396, 227 
N.W.2d 396, 397 (1975).  

We do not mean to say that the paramount question is not 
the best interests of the children, for, indeed, it is. We do 
mean to say that in response to a motion to modify a cus
tody decree, before the trial court considers what is in the 
best interests of the children, the court must first find that 
there has been a material change of circumstances which 
occurred after the entry of the earlier order granting custody 
and which affects the best interests of the children. The bur
den of showing the existence of that material change of
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circumstances affecting the best interests of the children is 
on the party seeking modification of the custody award.  

220 Neb. at 915, 374 N.W.2d at 66.  
[6] Thus, according to Hoschar, prior to the modification of a 

child custody order, two steps of proof must be taken by the 
party seeking the modification. First, the party seeking modifi
cation must show a material change in circumstances, occurring 
after the entry of the previous custody order and affecting the 
best interests of the child. Next, the party seeking modification 
must prove that changing the child's custody is in the child's 
best interests.  

As the district court noted in its order, it is clear from the record 
that James is not an unfit parent. There is no evidence in the 
record to suggest that James is unfit, and when asked whether 
James was "a pretty decent father," Amy testified that "he loves 
his children very much." Whitney's testimony also indicated that 
James is indeed a fit parent. Although James has not become unfit 
as a parent, our de novo review of the record does suggest that a 
material change in circumstances affecting Whitney's best inter
ests has indeed occurred in the instant case. Whitney's relation
ship with each parent has changed significantly since the entry of 
the parties' custody agreement, and Amy's behavior has also 
undergone significant improvements. The original custody deter
mination may have been different had these situations been in 
place at that time. Taken together, they are enough to constitute a 
material change in circumstances, and these changed circum
stances certainly affect Whitney's best interests. Thus, we must 
next examine whether Amy has proved that modifying Whitney's 
custody would be in Whitney's best interests.  

[7] In its order denying Amy's petition, the district court spe
cifically found that "other than the desire of Whitney, there has 
been no change of circumstances. . . . This court finds that it is 
not in Whitney's best interest that custody be changed." In her 
brief, Amy asserts that the district court abused its discretion by 
failing to give adequate consideration to the fact that Whitney's 
clear preference is to live with Amy. Neb. Rev. Stat. § 42-364(2) 
(Reissue 1998) provides that 

[i]n determining custody arrangements and the time to be 
spent with each parent, the court shall consider the best
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interests of the minor child which shall include, but not be 
limited to: 

... [t]he desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when 
such desires and wishes are based on sound reasoning.  

Further, the Nebraska Supreme Court has noted that "while the 
wishes of a child are not controlling in the determination of cus
tody, if a child is of sufficient age and has expressed an intelli
gent preference, the child's preference is entitled to considera
tion." Vogel v. Vogel, 262 Neb. 1030, 1045, 637 N.W.2d 611, 624 
(2002).  

Amy asserts that Whitney is a mature, responsible, and intel
ligent minor child. We agree. However, it appears from her brief 
that Amy is of the belief not only that the preference of a mature, 
responsible, intelligent minor child regarding his or her custody 
should be given consideration, but that it should be controlling.  
We disagree. The statute clearly provides that the desires of a 
minor child, when the child is of an age of comprehension and 
when they are based on sound reasoning, are to be considered.  
However, the statute also directs courts to consider other factors.  
Additionally, we are unable to find any authority, either statutory 
or in the case law, that stands for the proposition that a mature, 
intelligent minor child's wishes regarding his or her custody 
must be granted. Rather, as mentioned earlier, when a court con
siders modifying a child's custody, a material change in circum
stances must be proved showing that the custodial parent is unfit 
or that the best interests of the child require such action; the 
child's preference is but one factor to consider when making this 
determination.  

[8] In determining a child's best interests in custody and visi
tation matters, factors to be considered include the relationship of 
the minor child to each parent; the desires and wishes of the minor 
child; the general health, welfare, and social behavior of the 
minor child; and credible evidence of abuse. See, § 42-364(2); 
Schnell v. Schnell, 12 Neb. App. 321, 673 N.W.2d 578 (2003).  
Whitney appears to have a better relationship with Amy than with 
James, and she clearly prefers to live with Amy. However, the dis
trict court's order makes it clear that in its judgment, Whitney's
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general health and welfare would be best served by her remaining 
in James' custody. Amy concedes that she is an alcoholic and that 
in the recent past, she has gotten intoxicated, blacked out, gotten 
into arguments, and been physically assaulted by Bill, her current 
husband. We applaud Amy's considerable efforts to improve her 
behavior, and it was not an abuse of discretion for the district 
court to consider them when assessing Whitney's general health 
and welfare.  

Upon our de novo review of the record, we cannot say that the 
district court abused its discretion in finding that Whitney's inter
ests would be best served by continuing her custody in James.  
The district court's order is accordingly affirmed.  

Child Support.  
Amy also assigned as error the district court's failure to order 

James to pay child support consistent with the Nebraska Child 
Support Guidelines. However, this assignment was contingent on 
the success of her first assignment of error. Since we determined 
that the district court did not abuse its discretion when it denied 
Amy's petition to modify child custody, this assignment of error 
is moot. Therefore, we decline to address it further.  

CONCLUSION 
We find that the district court did not abuse its discretion when 

it denied Amy's petition to modify child custody. Accordingly, 
the judgment of the district court is affirmed.  

AFFIRMED.  

IN RE INTEREST OF E.M., ALLEGED TO BE 

A MENTALLY ILL DANGEROUS PERSON.  

STATE OF NEBRASKA, APPELLEE, 

v. E.M., APPELLANT.  

691 N.W.2d 550 

Filed January 18, 2005. No. A-04-484.  

1. Mental Health: Appeal and Error. The district court reviews the determination of 

a mental health board de novo on the record.
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2. _: _ . In reviewing a district court's judgment in mental health commitment 
proceedings, appellate courts will affirm the district court's judgment unless, as a mat
ter of law, the judgment is unsupported by evidence which is clear and convincing.  

3. Mental Health. Neb. Rev. Stat. § 83-1045.02 (Reissue 1999) authorizes a mental 
health board to conduct a hearing to review whether a patient previously committed 
to outpatient treatment can be adequately served by the outpatient plan or whether 
outpatient treatment needs to be continued, modified, or ended.  

4. Mental Health: Warrants: Police Officers and Sheriffs. Neb. Rev. Stat.  
§ 83-1045.02 (Reissue 1999) authorizes a mental health board to issue a warrant 
directing any law enforcement officer to take the subject into custody pending a 
hearing.  

5. Mental Health: Time. Neb. Rev. Stat. § 83-1045.02 (Reissue 1999) provides that no 
person may be held in custody pending a mental health board hearing for a period 
exceeding 7 days except upon a continuance granted by the board.  

6. Statutes: Words and Phrases. As a general rule, in the construction of statutes, the 
word "shall" is considered mandatory and inconsistent with the idea of discretion.  

7. Statutes: Intent: Words and Phrases. While the word "shall" may render a partic
ular statutory provision mandatory in character, when the spirit and purpose of the 
legislation require that the word "shall" be construed as permissive rather than man
datory, such will be done.  

8. Statutes: Words and Phrases. If the prescribed duty is essential to the main objec
tive of a statute, the statute ordinarily is mandatory and a violation will invalidate sub
sequent proceedings under it. If the duty is not essential to accomplishing the princi
pal purpose of the statute but is designed to ensure order and promptness in the 
proceeding, the statute ordinarily is directory and a violation will not invalidate sub
sequent proceedings unless prejudice is shown.  

9. Statutes: Time. A legislative enactment providing that an act be accomplished within 
a specified time period, with no sanction for failure to comply with that mandate, is 
directory.  

10. Mental Health: Proof. Under the Nebraska Mental Health Commitment Act, the 
State has the burden of establishing by clear and convincing evidence the defendant's 
mental illness and dangerousness.  

11. Mental Health. Before a person may be committed for treatment by a mental health 
board, the board must determine that the person meets the definition of a mentally ill 
dangerous person as set out in Neb. Rev. Stat. § 83-1009 (Reissue 1999).  

12. Mental Health: Proof: Words and Phrases. To meet the definition of a mentally ill 
dangerous person as set out in Neb. Rev. Stat. § 83-1009 (Reissue 1999), the State 
must show that the person suffers from a mental illness and that the person presents a 
substantial risk of harm to others or to himself or herself.  

Appeal from the District Court for Lancaster County: JOHN A.  
COLBORN, Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, 
Dorothy A. Walker, and Sarah P. Newell, Senior Certified Law 
Student, for appellant.

288



IN RE INTEREST OF E.M. 289 

Cite as 13 Neb. App. 287 

Gary Lacey, Lancaster County Attorney, Krista Hendrick, and 
Julie Agena, Senior Certified Law Student, for appellee.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

E.M. appeals from an order of the district court in which the 
court found him to be a mentally ill dangerous person and found 
that inpatient treatment is the least restrictive treatment alternative 
for him. On appeal, E.M. asserts that he was denied his statutory 
right to have a hearing within 7 days of being taken into custody, 
see Neb. Rev. Stat. § 83-1045.02 (Reissue 1999), and that there 
was insufficient evidence to support the court's findings. We find 
that the statutory language governing the time for hearings is 
directory, not mandatory, and that there was sufficient evidence to 
support the court's findings. As such, we affirm.  

II. BACKGROUND 
E.M. was convicted of sexually assaulting a child in 1996.  

E.M. was sentenced to inpatient treatment and was in inpatient 
treatment between May 1996 and November 2001. After com
pleting that inpatient treatment, E.M. voluntarily signed himself 
into a voluntary transition program in which he received further 
inpatient treatment between November 2001 and October 2002.  
E.M. was then discharged into the community and admitted into 
an outpatient "aftercare" program. In December 2002, E.M. dis
continued his involvement with the outpatient aftercare program, 
contrary to the recommendations of the program facilitators.  

On April 8, 2003, the Lancaster County Attorney filed a peti
tion before the Lancaster County Mental Health Board (the board) 
alleging that E.M. was a mentally ill dangerous person presenting 
a substantial risk of serious harm to himself or another person.  
The petition further alleged that a "mental-health-board-ordered 
treatment disposition" would be the least restrictive treatment 
alternative for E.M. Attached to the petition was an affidavit from 
Dr. Steven B. Blum, the consulting psychologist from the out
patient aftercare program. Dr. Blum indicated that E.M. had 
reported he had previously victimized numerous children by sex
ual assault (which had led to his confinement beginning in 2001),
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that E.M. had reported a return to various behaviors which were 
part of his prior pattern of child sexual assault, that E.M. had dis
continued attending the aftercare program without the approval of 
the aftercare program workers, and that E.M. was at high risk to 
reoffend.  

On April 17, 2003, the board entered an order of commit
ment. E.M. had appeared before the board and admitted the 
allegations of the petition. E.M. stipulated that he was a men
tally ill dangerous person and that he posed a substantial risk of 
harm to others. The court found that at that time, the least 
restrictive treatment alternative for E.M. was commitment to an 
outpatient program. As such, the board ordered E.M. commit
ted to an outpatient aftercare program for sex offenders. The 
terms of the outpatient treatment plan included requirements 
that E.M. attend aftercare meetings every Saturday, that E.M.  
attend either Alcoholics Anonymous or Narcotics Anonymous 
meetings once per week, that E.M. abstain from the use of alco
hol or drugs, and that E.M. have no contact with minors. The 
treatment plan further indicated that E.M.'s failure to comply 
with the terms of the plan would result in a request for inpatient 
treatment for him.  

The record reveals that within 2 weeks of the April 17, 2003, 
outpatient commitment order, E.M. reported using methamphet
amine, having minors in his residence, and only sporadically 
attending Alcoholics Anonymous or Narcotics Anonymous meet
ings. E.M.'s last attendance at an aftercare meeting occurred in 
July 2003. At some point, E.M. left Lancaster County and moved 
to Hayes Center, Nebraska, to be closer to other family members.  
The record indicates that there are no outpatient services for E.M.  
in the geographic area of Hayes Center.  

On September 17, 2003, the Lancaster County Attorney filed a 
motion before the board asking the board to reexamine E.M.'s out
patient commitment. The motion contained allegations that E.M.  
was not complying with the terms of the April 17 commitment 
order and that the least restrictive treatment alternative for him was 
inpatient treatment. Attached to the motion was an affidavit from 
Dr. Blum in which he indicated that E.M. had missed 2 weekly 
aftercare meetings in July and had attended no aftercare meetings 
since July; that E.M. had had no contact with group facilitators
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since July; that E.M. had reported using methamphetamine, having 
minors in his apartment, and inconsistently attending Alcoholics 
Anonymous or Narcotics Anonymous meetings; that E.M. was no 
longer living at his registered residence; and that E.M. was at sig
nificant risk to reoffend.  

E.M. was taken into custody on September 17, 2003, pursuant 
to an emergency protective custody order (EPC). The record is not 
clear about the genesis of the EPC. The Lancaster County sheriff 
took custody of E.M. in Hayes Center on September 18 and trans
ferred E.M. to Lancaster County.  

On September 25, 2003, the board held a hearing on the motion 
to reexamine E.M.'s outpatient commitment order. At that hear
ing, E.M. sought to have the proceedings dismissed, alleging that 
he had been held in custody for more than 7 days without a hear
ing and that such violated § 83-1045.02. The board overruled 
E.M.'s motion.  

The board received evidence, including testimony concerning 
E.M.'s failure to comply with the outpatient commitment order. The 
board heard testimony that since E.M.'s release from inpatient treat
ment, he had violated most of the coping skills and relapse preven
tion techniques taught in the inpatient program, and that he was at 
high risk to relapse and reoffend. The board also heard testimony 
that inpatient treatment was necessary because E.M. had been 
afforded numerous opportunities and guidance for outpatient treat
ment, but that his refusal to comply with terms of voluntary and 
board-ordered treatment necessitated inpatient treatment. Further, 
the board heard testimony that E.M. posed a continued danger to 
minors and that there was a risk that he would reoffend "in the near 
future." E.M. argued to the board that the outpatient treatment had 
been effective because he had not actually reoffended since being 
released from inpatient treatment.  

On September 26, 2003, the board entered an order of com
mitment. The board found that E.M. had failed to comply with 
the terms of the previous outpatient commitment order, that he 
remained a mentally ill dangerous person, and that he posed a 
substantial likelihood of danger to others. The board specifically 
found that the hearing was conducted within 7 days of E.M.'s 
being taken into custody. The board ordered that E.M. be com
mitted to inpatient treatment.
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E.M. appealed the board's order to the district court. On March 
23, 2004, the district court entered an order, finding no merit to 
E.M.'s argument concerning the timing of his hearing. The district 
court also found clear and convincing evidence to support the 
board's finding that E.M. is a mentally ill dangerous person, that 
he suffers from pedophilia, and that he poses a substantial risk of 
harm to others. The district court further noted that E.M. had stip
ulated to being a mentally ill dangerous person who poses a sub
stantial risk of harm to others. The district court affirmed the 
board's finding that inpatient treatment is the least restrictive 
treatment alternative for E.M. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
On appeal, E.M. has assigned two errors. First, E.M. asserts 

that the district court erred in finding that he was not denied his 
statutory right to a hearing within 7 days of being taken into cus
tody. Second, E.M. asserts that the district court erred in finding 
sufficient evidence to support the board's findings.  

IV. ANALYSIS 
1. STANDARD OF REVIEW 

[1,2] The district court reviews the determination of a mental 
health board de novo on the record. In re Interest of Kochner, 266 
Neb. 114, 662 N.W.2d 195 (2003). In reviewing a district court's 
judgment in mental health commitment proceedings, appellate 
courts will affirm the district court's judgment unless, as a matter 
of law, the judgment is unsupported by evidence which is clear 
and convincing. See, id.; In re Interest of S.B., 263 Neb. 175, 639 
N.W.2d 78 (2002).  

2. HEARING WITHIN 7 DAYS 
E.M. first asserts that he was confined for more than 7 days 

before being afforded a hearing and that such confinement vio
lated the statutory mandate of § 83-1045.02. At trial, E.M.  
sought to have the proceedings dismissed because of this alleged 
violation, but the board overruled his motion. The district court 
found that the statutory provision had not been violated. We 
conclude that the statutory language at issue in § 83-1045.02 is 
directory, not mandatory, because of the purposes of the provi
sion and the lack of a remedy for violation of the provision, and
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that we therefore need not determine whether the provision was 
violated on the facts of this case. We note, however, that this is 
a case of first impression concerning whether the language in 
§ 83-1045.02 is directory or mandatory.  

[3-5] Section 83-1045.02 authorizes a mental health board to 
conduct a hearing to review whether a patient previously com
mitted to outpatient treatment can be adequately served by the 
outpatient plan or whether outpatient treatment needs to be con
tinued, modified, or ended. Section 83-1045.02 also authorizes a 
mental health board to issue a warrant directing any law enforce
ment officer to take the subject into custody pending a hearing.  
Section 83-1045.02 provides that "[n]o person may be held in 
custody pending the hearing for a period exceeding seven days 
except upon a continuance granted by the board." 

In the present case, E.M. was taken into custody on September 
17, 2003. The record indicates that a law enforcement officer took 
E.M. into custody on that date pursuant to an EPC. On September 
18, the Lancaster County sheriff took custody of E.M., served 
upon E.M. notice that a motion had been filed for review of his 
outpatient commitment order, and transported E.M. from Hayes 
Center back to Lancaster County. The hearing was held on 
September 25.  

The State argued to the board that the EPC was on an "unre
lated" matter. The State thus argued that E.M. was not taken into 
custody pursuant to the board's warrant in this matter until 
September 18, 2003. E.M. attempted to offer into evidence before 
the board a copy of the EPC upon which E.M. was taken into cus
tody on September 17. The board, however, found that the EPC 
was "not relevant" to the proceedings, apparently concluding that 
the EPC was not relevant to determining whether E.M. was taken 
into custody on September 17 pursuant to the present proceedings 
or because of an unrelated matter. E.M. made an offer of proof that 
the EPC was based upon information from Dr. Blum, who was 
involved in the present case, concerning E.M.'s participation in 
outpatient treatment, and that "the matters are totally interrelated." 

We initially note that E.M. has not appealed the board's deci
sion denying admission of the EPC into evidence. As such, the 
merits of that decision are not properly before us, and there is no 
evidence before us from which we can determine that the board
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erred in finding that the EPC was unrelated. More importantly, 
however, we conclude that the "seven days" language of 
§ 83-1045.02 is directory, not mandatory, and that even assum
ing the provision was violated in this case, violation of the pro
vision does not mandate dismissal of the proceedings.  

[6] There is no universal test by which directory provisions of 
a statute may be distinguished from mandatory provisions.  
Randall v. Department of Motor Vehicles, 10 Neb. App. 469, 632 
N.W.2d 799 (2001). As a general rule, in the construction of 
statutes, the word "shall" is considered mandatory and incon
sistent with the idea of discretion. Id. In the present case, the 
word "shall" is not used, but we agree with E.M. that the phrase 
"no person may be held in custody" is comparable in meaning 
and effect to saying that the State "shall not hold a person in 
custody." 

[7] Nonetheless, while the word "shall" may render a particu
lar statutory provision mandatory in character, when the spirit and 
purpose of the legislation require that the word "shall" be con
strued as permissive rather than mandatory, such will be done. Id.  
The Nebraska Supreme Court has found on many occasions that 
time limitation language in statutes are directory rather than man
datory, despite the use of the word "shall." 

[8,9] One test relied on by the Nebraska Supreme Court to 
determine whether a statutory provision is mandatory or directory 
is as follows: 

"'If the prescribed duty is essential to the main objective of 
the statute, the statute ordinarily is mandatory and a viola
tion will invalidate subsequent proceedings under it. If the 
duty is not essential to accomplishing the principal purpose 
of the statute but is designed to assure [sic] order and 
promptness in the proceeding, the statute ordinarily is direc
tory and a violation will not invalidate subsequent proceed
ings unless prejudice is shown.'" 

State v. $1,947, 255 Neb. 290, 297, 583 N.W.2d 611, 616-17 
(1998), quoting Matter of Sopoci, 467 N.W.2d 799 (Iowa 1991).  
Accord Randall v. Department of Motor Vehicles, supra. Further, 
a legislative enactment providing that an act be accomplished 
within a specified time period, with no sanction for failure to
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comply with that mandate, is directory. Randall v. Department of 
Motor Vehicles, supra.  

In the present case, the prohibition on holding a person in 
custody for more than 7 days before a hearing is not essential to 
the main objective of § 83-1045.02. The main objective of that 
statute is to review the effectiveness of outpatient treatment and 
make a determination of whether outpatient treatment continues 
to be a viable option for a mentally ill dangerous person. In 
§ 83-1045.02, it is clear that the time specification is designed 
to ensure order and promptness in the proceeding. Further, there 
is no provision anywhere in that statute which provides a sanc
tion for failure to comply with the time specification.  

The facts of the present case indicate that E.M. was, at the 
longest, held in custody for 1 day more than allowed under 
§ 83-1045.02. This determination assumes that the EPC was not 
entirely unrelated to the present proceeding, a determination we 
assume for purposes of argument but expressly do not find.  
There is no indication in the record that E.M. suffered any prej
udice as a result of this 1 day delay, and he received a prompt 
hearing on the matter. Further, it is apparent that the time spec
ification in this case should be considered directory and not 
mandatory precisely because there is no effective sanction for 
noncompliance. Were we to accept E.M.'s position that the pro
ceedings should have been dismissed, there is nothing whatso
ever which would have prevented the board from dismissing the 
proceeding and, at the same time, issuing a new warrant and 
ordering that E.M. be taken back into custody immediately.  
While not ruling upon the propriety of such a theoretical action, 
under that scenario and pursuant to the new warrant, E.M. could 
actually have been held in custody for another 7 days before a 
hearing was held. For all these reasons, we conclude that E.M.'s 
assignment of error in this regard is meritless.  

3. SUFFICIENCY OF EVIDENCE 

E.M. next asserts there was insufficient evidence to support the 
findings that he is a mentally ill dangerous person and that inpa
tient treatment is the least restrictive treatment alternative for him.  
Because we do not find the district court's judgment to be, as a
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matter of law, unsupported by clear and convincing evidence, we 
find no merit to E.M.'s assertion.  

[10-12] Under the Nebraska Mental Health Commitment Act, 
the State has the burden of establishing by clear and convincing 
evidence the defendant's mental illness and dangerousness. See 
In re Interest of S.B., 263 Neb. 175, 639 N.W.2d 78 (2002).  
Before a person may be committed for treatment by a mental 
health board, the board must determine that the person meets the 
definition of a mentally ill dangerous person as set out in Neb.  
Rev. Stat. § 83-1009 (Reissue 1999). In re Interest of Kochner, 
266 Neb. 114, 662 N.W.2d 195 (2003). To meet that definition 
of a mentally ill dangerous person, the State must show that the 
person suffers from a mental illness and that the person presents 
a substantial risk of harm to others or to himself or herself. Id.  

In the present case, we note first that E.M. appeared before the 
board on April 17, 2003, and stipulated that he was, at that time, 
a mentally ill dangerous person. After that time, E.M. failed to 
comply with the terms of his outpatient commitment and essen
tially received almost no further treatment which would bear on 
his condition at the time of the hearing on September 25 to 
reassess his condition and the terms of his commitment.  

In addition, the board was presented with testimony from Dr.  
Blum, the consulting psychologist who had worked with the 
aftercare program E.M. had been ordered to participate in. Dr.  
Blum noted that E.M.'s history included a wide range of male 
and female child victims, poor impulse control, substance abuse, 
and the use of drugs and alcohol to "groom" potential victims.  
See id. (history even prior to incarceration may be probative in 
determining if there has been recent overt act upon which to 
base finding of dangerousness). Dr. Blum further testified that in 
the months prior to the September 25, 2003, hearing, E.M. had 
self-reported experiencing sexual attraction to minors in his 
presence; had self-reported having minors in his residence and 
in his presence; had self-reported using drugs and alcohol in the 
presence of minors; had failed to consistently participate in 
treatment, both voluntarily and after being ordered by the board 
to do so; had only sporadically attended Alcoholics Anonymous 
or Narcotics Anonymous meetings, even after being ordered by 
the board to do so; and had moved to an area where there were
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no outpatient services available. On this record, we cannot say 
that the district court was wrong as a matter of law in finding 
clear and convincing evidence that E.M. is a mentally ill dan
gerous person.  

In addition, the record presented to us makes it clear that the 
district court was not wrong as a matter of law in finding that 
inpatient commitment is the least restrictive treatment alternative 
for E.M. After being released from his previous involuntary com
mitment, E.M. failed to continue voluntary treatment even though 
he was advised to do so. After being committed to an outpatient 
treatment program, E.M. violated every condition of the outpa
tient plan within 3 months. There is nothing in the record to indi
cate that anything short of inpatient commitment would be suc
cessful in treating E.M. As such, we find E.M.'s assertion in this 
assignment of error to be without merit.  

V. CONCLUSION 
We find no merit to E.M.'s assertions on appeal. The district 

court's order is affirmed.  
AFFIRMED.  

JASON N. WITMER, APPELLEE, V. NEBRASKA DEPARTMENT 

OF CORRECTIONAL SERVICES, APPELLANT.  

691 N.W.2d 185 

Filed January 25, 2005. No. A-03-867.  

1. Administrative Law: Appeal and Error. Under Neb. Rev. Stat. § 84-917(5)(a) 
(Reissue 1999), when a petition instituting proceedings for review under the 
Administrative Procedure Act is filed in the district court on or after July 1, 1989, the 
review shall be conducted by the court without a jury de novo on the record of the 
agency.  

2. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for errors 
appearing on the record.  

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unreasonable.
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4. Administrative Law: Statutes: Appeal and Error. To the extent that the meaning 
and interpretation of statutes and regulations are involved, questions of law are pre

sented, in connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the decision made by the court below.  

5. Administrative Law: Prisoners: Proof. Neb. Rev. Stat. § 83-4,122 (Reissue 1999) 
provides that in prison disciplinary cases which involve the imposition of disciplinary 
isolation or the loss of good time credit, the standard of proof to sustain the charge 
shall be substantial evidence.  

6. Evidence: Words and Phrases. Substantial evidence is evidence which a reasoning 
mind would accept as sufficient to support a particular conclusion and consists of more 
than a mere scintilla of evidence but may be somewhat less than a preponderance.  

7. Administrative Law: Appeal and Error. In the absence of anything to the contrary, 
language contained in a rule or regulation is to be given its plain and ordinary mean
ing; an appellate court will not resort to interpretation to ascertain the meaning of 

words in a rule or regulation which is plain, direct, and unambiguous.  

Appeal from the District Court for Johnson County: DANIEL 

BRYAN, JR., Judge. Reversed and remanded with directions.  

Jon Bruning, Attorney General, and Maureen Hannon for 
appellant.  

Jason N. Witmer, pro se.  

SIEVERS, MOORE, and CASSEL, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

The Nebraska Department of Correctional Services (DCS) 
appeals the order of the Johnson County District Court reversing 
the decision of the DCS Appeals Board (Appeals Board), which 
affirmed the decision of the Institutional Disciplinary Committee 
(IDC) finding Jason N. Witmer guilty of violating a DCS rule for 
"Aggravated Assault/Assault/Fighting" and sanctioning Witmer 
by imposing 60 days' disciplinary segregation.  

FACTUAL AND PROCEDURAL BACKGROUND 
On February 4, 2003, inmate Witmer was involved in an alter

cation with inmate Christopher Johnson at the Tecumseh State 
Correctional Institution. Witmer was working in the kitchen when 
he removed the grate covering the dishwasher drain so that he 
could clean it off. According to Witmer's testimony before the 
IDC, Johnson "got mad 'cause I was messing up his area and we
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got into a fight." Witmer denies hitting Johnson with the grate.  
However, Lt. Michelle Janda stated in her incident report that the 
grate had blood on it and that it "appeared to have been used by 
inmate Witmer to hit inmate Johnson." On the day of the incident, 
a Corporal Cole filed a misconduct report against Witmer, alleg
ing that Witmer had violated DCS rules 5-I-C, aggravated assault/ 
assault/fighting; 5-II-E, disobeying a direct order; 5-III-A, flare of 
tempers/minor physical contact; and 5-II-H, use of threatening 
language or gestures/fighting. A hearing was held before an inves
tigating officer on February 7.  

On February 19, 2003, Witmer appeared before the JDC. The 
IDC found Witmer guilty of aggravated assault/assault/fighting 
because "[Witmer] admits to fighting with another inmate, which 
caused serious bodily injury, which required physician[']s atten
tion as a result of injuries received during altercation." Witmer 
received 60 days' disciplinary segregation. The IDC found that 
the incident was "serious" because a physician needed to come 
to the institution and render medical attention and because the 
incident "jeopardized safety [and] security in this maximum 
security prison." 

Witmer appealed the IDC's decision to the Appeals Board.  
The Appeals Board assessed Witmer's argument to be that the 
incident was not serious enough to be considered aggravated 
assault because there was no "serious bodily injury." He also 
argued that he was prejudiced because he had no notice he was 
being accused of using a weapon "until the Hearing Officer 
accused him" and that he was unable to prepare a defense. Upon 
reviewing the record, the Appeals Board found sufficient evi
dence to support the IDC's decision. The Appeals Board stated 
that the incident report by the attending registered nurse indi
cated that Johnson "sustained multiple lacerations to the head, 
face, hand and fingers along with contusions." And, the incident 
report by Lieutenant Janda stated that a physician was called in 
to suture Johnson's injuries. The Appeals Board agreed that such 
evidence was sufficient to find that Johnson incurred serious 
bodily injury as a result of the fight. Therefore, the Appeals 
Board affirmed the IDC's decision.  

Pursuant to the Administrative Procedure Act, Witmer then 
appealed to the district court, which reversed the decision of the
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Appeals Board after finding there was "insufficient evidence" to 
support the charge because there was no "serious bodily injury" 
as defined by Neb. Rev. Stat. § 28-109 (Cum. Supp. 2004). DCS 
timely appeals to this court.  

ASSIGNMENTS OF ERROR 
On appeal, DCS contends that the district court erred in "revers

ing the decision of the ... Appeals Board because [the court] deter
mined that there was no substantial evidence to support a finding 
of serious bodily injury." 

STANDARD OF REVIEW 
[1] Under Neb. Rev. Stat. § 84-917(5)(a) (Reissue 1999), 

when a petition instituting proceedings for review under the 
Administrative Procedure Act is filed in the district court on or 
after July 1, 1989, the review shall be conducted by the court 
without a jury de novo on the record of the agency. Miller v.  
Horton, 253 Neb. 1009, 574 N.W.2d 112 (1998).  

[2-4] A judgment or final order rendered by a district court 
in a judicial review pursuant to the Administrative Procedure 
Act may be reversed, vacated, or modified by an appellate court 
for errors appearing on the record. Barnes v. Nebraska Dept. of 
Corr. Servs., 12 Neb. App. 453, 676 N.W.2d 385 (2004). See 
Neb. Rev. Stat. § 84-918(3) (Reissue 1999). When reviewing an 
order of a district court under the Administrative Procedure Act 
for errors appearing on the record, the inquiry is whether the 
decision conforms to the law, is supported by competent evi
dence, and is neither arbitrary, capricious, nor unreasonable. Id.  
To the extent that the meaning and interpretation of statutes and 
regulations are involved, questions of law are presented, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. City of Omaha v. Kum & Go, 263 Neb. 724, 642 
N.W.2d 154 (2002).  

ANALYSIS 
[5,6] In reversing the decision of the Appeals Board, the trial 

court found that "[t]he standard of proof to sustain a charge of 
violating a DCS rule is substantial evidence." Neb. Rev. Stat.  
§ 83-4,122 (Reissue 1999) provides that in prison disciplinary
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cases which involve the imposition of disciplinary isolation or the 
loss of good time credit, the standard of proof to sustain the 
charge shall be substantial evidence. See, also, Dailey v. Nebraska 
Dept. of Corr Servs., 6 Neb. App. 919, 578 N.W.2d 869 (1998).  
Because Witmer was sanctioned to disciplinary segregation, the 
applicable standard of proof is substantial evidence, which has 
been defined as "'"[e]vidence which a reasoning mind would 
accept as sufficient to support a particular conclusion and consists 
of more than a mere scintilla of evidence but may be somewhat 
less than a preponderance." ' " See id. at 925, 578 N.W.2d at 874.  

We take this opportunity to point out that in our opinion, the 
decisions in Baxter v. Nebraska Dept. of Corr. Servs., 11 Neb.  
App. 842, 663 N.W.2d 136 (2003), and Claypool v. Nebraska 
Dept. of Corr Servs., 12 Neb. App. 87, 667 N.W.2d 267 (2003), 
incorrectly hold that the standard of proof in a prison discipli
nary case involving loss of good time credit is "some evidence," 
rather than "substantial evidence" as provided in § 83-4,122(9).  

We now look to whether there was substantial evidence to 
find that Witmer violated DCS rule 5-I-C, aggravated assault/ 
assault/fighting, which is defined as: "Assault on another person 
which causes pain or bodily injury, threatened assault, fighting 
with another person resulting in serious bodily injury, spitting or 
throwing bodily waste or fluids on another person, or sexual 
assault." 68 Neb. Admin. Code, ch. 5, § 005I[C] (2000).  

The district court defined serious bodily injury, for purposes of 
the aggravated assault/assault/fighting rule, using the Nebraska 
Criminal Code, which states: "Serious bodily injury shall mean 
bodily injury which involves a substantial risk of death, or which 
involves substantial risk of serious permanent disfigurement, or 
protracted loss or impairment of the function of any part or organ 
of the body." § 28-109(20). In using this definition, the district 
court reasoned that "[b]ecause [the terms used in DCS rule 5-I-C] 
were not defined by [administrative] regulation, it is not unrea
sonable to assume that it was intended by [DCS] that the terms['] 
definitions be similar to the general definitions under Nebraska 
law per Neb. Rev. Stat. § 28-109." We disagree.  

[7] In the absence of anything to the contrary, language con
tained in a rule or regulation is to be given its plain and ordinary 
meaning; an appellate court will not resort to interpretation to
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ascertain the meaning of words in a rule or regulation which is 
plain, direct, and unambiguous. Dittrich v. Nebraska Dept. of 
Corr Servs., 248 Neb. 818, 539 N.W.2d 432 (1995). Unless there 
is a clear constitutional due process violation, courts are reluctant 
to interfere with a prison's internal discipline methods. Sepulveda 
v. Nebraska Dept. of Corr Servs., 9 Neb. App. 133, 609 N.W.2d 
42 (2000).  

When viewing the entirety of the regulation, the aggravated 
assault/assault/fighting regulation, DCS rule 5-I-C, contains vari
ous acts constituting the offense, including (1) assault on another 
person which causes pain or bodily injury, (2) threatened assault, 
(3) fighting with another person resulting in serious bodily injury, 
(4) spitting or throwing bodily waste or fluids on another person, 
and (5) sexual assault. The offenses under DCS rule 5-I-C vary 
greatly in degree as to the type of harm or injury resulting from 
the offense-fighting resulting in serious bodily injury to threat
ened assault resulting in no injury. Despite the lack of injury in 
some situations, all of the various acts listed under DCS rule 5-I-C 
are considered Class I offenses. If the IDC finds the offense to be 
serious or flagrant, a Class I offense is punishable by confinement 
in disciplinary segregation for a period of time not exceeding 60 
days and/or loss of good time not exceeding I year. 68 Neb.  
Admin. Code, ch. 6, § 008.01 (2000). Under DCS rule 5-I-C, the 
same punishment may result for any of the offenses, regardless of 
whether there is any injury. Thus, using the criminal code to 
define "serious bodily injury," which code requires that the injury 
involve a substantial risk of death or substantial risk of serious 
permanent disfigurement or protracted loss or impairment of the 
function of any part or organ of the body, is inconsistent with both 
the broad scope of DCS rule 5-I-C and the fact that a variety of 
acts can constitute the offense irrespective of whether an injury is 
caused-for example, spitting.  

Further, treating DCS rule 5-I-C as requiring proof of the same 
element as required for a criminal conviction for first degree 
assault, see Neb. Rev. Stat. § 28-308 (Reissue 1995), is not in 
accord with the objectives of DCS. The DCS rules are designed 
to maintain order and discipline within the prison setting. See, 
Neb. Rev. Stat. § 83-171 (Reissue 1999) (DCS is to maintain and 
administer facilities required for custody, control, correctional
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treatment, and rehabilitation of persons committed to DCS and 
for safekeeping of such other persons); Neb. Rev. Stat. § 83-173 
(Reissue 1999) (director of DCS is to establish and administer 
policies and programs for operation of facilities in DCS for cus
tody, control, safety, correction, and rehabilitation of persons 
committed to DCS). The Nebraska Administrative Code states 
that the disciplinary procedures of DCS "shall be designed to 
contribute to the efficient operation of the facility and to be con
ducive to the successful re-socialization of the inmate confined 
therein." 68 Neb. Admin. Code, ch. 6, § 002. "Several of the 
offenses listed may also be considered criminal offenses and con
sequently shall be subject to state or federal jurisdiction, in addi
tion to the appropriate penalties levied under Rule 6. In this 
event, the matter may be referred to appropriate law enforcement 
officials for consideration for prosecution." 68 Neb. Admin.  
Code, ch. 5, § 005. Consequently, DCS may consider whether a 
rule violation rises to the level of criminal conduct and may 
determine whether to contact law enforcement for further prose
cution of the offense-at which point the elements constituting 
the statutory offense would come into play. Clearly, the adminis
trative regulations were not intended to serve the same purpose 
as the criminal code. Therefore, based on the clear language of 
the administrative regulations and the difference in purpose 
between DCS rules and the criminal law, we find as a matter of 
law that using the criminal definition of serious bodily injury 
from § 28-109(20) to determine whether Witmer had violated 
DCS rule 5-I-C was incorrect.  

The IDC and the Appeals Board both found that there was suf
ficient evidence that Witmer inflicted serious bodily injury upon 
Johnson, who required a physician's attention and sutures for 
multiple lacerations to the head, face, hand, and fingers. Witmer 
stated that he and Johnson engaged in a fist fight but that he did 
not hit Johnson with the grate. In Johnson's "Inmate Interview 
Request," he stated that a "simple argument" between himself and 
Witmer became a "fist fight." As to Johnson's injuries, Lieutenant 
Janda stated in her incident report that Johnson suffered "several 
lacerations to his head, face, hand, and fingers" and that a physi
cian "was called in to give sutures." Lieutenant Janda also stated 
that "[t]here was a large amount of blood spatter in the area" and
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that the grate from the dishwasher had blood on it, as did a pair of 
gloves used by the inmates in the dishwasher line. Corporal Cole 
stated in his incident report, "It appeared that inmate Johnson was 
struck by an object to the head." The incident report of a second 
reporting employee stated that Johnson was taken to the emer
gency room and "had cuts to the head and eye and was bleeding." 
A third reporting employee's incident report stated, "Both 
inmates had blood on them, and a lot of blood on the floor and 
wall." A fourth reporting employee stated in his incident report 
that Johnson "was bleeding from his head and hand." The incident 
report of the registered nurse who provided medical treatment to 
Johnson stated that Johnson had "multiple lacerations to the head, 
face, hand and fingers," as well as "visible contusions." Further, 
the IDC found this to be a "serious" offense because a "physician 
needed to come into [the] institution and render medical attention 
to [an] inmate" and because the incident "jeopardized safety [and] 
security in this maximum security prison." 

The DCS rules are designed to maintain order and security in 
the prison setting, here a maximum security facility. This fight 
between two inmates resulted in multiple lacerations producing "a 
lot of blood" and requiring medical attention, including suturing 
of Johnson's wounds. Additionally, there is certainly evidence 
from which a fact finder could conclude that Johnson was hit with 
the metal grate-a likely explanation for Johnson's multiple lac
erations requiring sutures. As a result, there was substantial evi
dence to support the decisions of the IDC and the Appeals Board 
that the injuries suffered by Johnson in the fight were serious bod
ily injuries, resulting from Witmer's violation of DCS rule 5-I-C.  

Moreover, "assault on another person which causes pain or 
bodily injury" is an offense under DCS rule 5-I-C, and obviously, 
the evidence establishes an assault, albeit during a fight, which 
caused bodily injury and presumably some pain, since sutures 
were required. Thus, violation of DCS rule 5-I-C was clearly 
established by substantial evidence, and such violation would be 
a Class I offense, punishable by 60 days' disciplinary segregation 
if the offense were found to be serious or flagrant. Clearly, an 
assault producing multiple lacerations requiring suturing is seri
ous and flagrant, particularly in the institutional setting of a max
imum security prison.
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Because the decision of the district court does not conform to 
the law, we reverse that decision and remand with directions to 
reinstate the decision of the Appeals Board, which affirmed the 
decision of the IDC finding Witmer guilty of violating DCS rule 
5-I-C, aggravated assault/assault/fighting, and sanctioning him to 
60 days' disciplinary segregation.  

REVERSED AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLANT, V.  

MICHELLE L. CHARLES, APPELLEE.  

691 N.W.2d 567 

Filed February 1, 2005. No. A-04-630.  

1. Sentences: Appeal and Error. Whether an appellate court is reviewing a sentence 
for its leniency or its excessiveness, a sentence imposed by a district court that is 
within the statutorily prescribed limits will not be disturbed on appeal unless there 
appears to be an abuse of the trial court's discretion.  

2. :_. It is not the function of an appellate court to conduct a de novo review of 
the record to determine whether a sentence is appropriate.  

3. Sentences. The appropriateness of a sentence is necessarily a subjective judgment and 
includes the sentencing judge's observation of the defendant's demeanor and attitude 
and all the facts and circumstances surrounding the defendant's life.  

4. Sentences: Probation and Parole. When considering probation versus imprison
ment, the trial court must have regard for the nature and circumstances of the crime.  

5. Pleas. A plea of guilty admits all facts alleged in the information and recited in open 
court by the State.  

6. Convictions: Presentence Reports: Sentences. Unless it is impractical to do so, 
when an offender has been convicted of a felony, the court shall not impose sentence 
without first ordering a presentence investigation of the offender and according due 
consideration to a written report of such investigation.  

7. Sentences: Appeal and Error. In determining whether a sentence is excessively 
lenient, the appellate court must have regard for the nature and circumstances of the 
offense, the history and characteristics of the defendant, the need for the sentence 
imposed, and any other matters appearing in the record which the appellate court 
deems pertinent.  

8. : _ . When applying the criteria enumerated in Neb. Rev. Stat. § 29-2322 
(Reissue 1995), which authorizes an increase of sentence on appeal, the inquiry is 
whether the trial court's decision was clearly untenable, unfairly deprived a litigant of 
a substantial right, and denied a just result.  

9. _ : _ . When an appellate court determines that the sentence imposed is exces
sively lenient, the appellate court must set aside the sentence and remand the cause for
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imposition of a greater sentence, remand the cause for further sentencing proceedings, 
or impose a greater sentence.  

Appeal from the District Court for Sarpy County: GEORGE A.  
THOMPSON, Judge. Sentence modified.  

Tricia A. Freeman, Chief Deputy Sarpy County Attorney, and 
Nissa Linman, Senior Certified Law Student, for appellant.  

Patrick J. Boylan for appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

SIEVERS, Judge.  
Michelle L. Charles pled guilty to the crime of intentional child 

abuse, a Class III felony. The district court for Sarpy County sen
tenced Charles to an 18-month term of probation. The State of 
Nebraska, through the Sarpy County Attorney, has appealed to 
this court on the ground that the sentence is excessively lenient.  

I. FACTUAL BACKGROUND 
On November 10, 2003, Charles was charged with placing a 

minor child, Ethen F., in a situation that endangered his health or 
life, or cruelly punishing Ethen, or depriving Ethen of necessary 
care, resulting in serious bodily injury in violation of Neb. Rev.  
Stat. § 28-707(5) (Cum. Supp. 2004), a Class III felony. She was 
also charged with first degree assault upon Ethen in violation of 
Neb. Rev. Stat. § 28-308 (Reissue 1995). On March 24, 2004, 
before the Honorable George A. Thompson in the district court 
for Sarpy County and pursuant to a plea agreement, Charles pled 
guilty to intentional child abuse and the assault charge was dis
missed. Because of its importance to our resolution of this case, 
we set forth the entire factual basis provided by the county attor
ney's office as follows: 

[Deputy county attorney]: Your Honor, on October 23rd 
of 2003, investigators with the Sarpy County Sheriff's 
Office were called to Children's Hospital in reference to sus
picious injuries that had been obtained by an eight-month
old baby. They arrived at that location, had occasion to 
speak with the doctors, who indicated that [Ethen] had been 
life-flighted to [Children's] Hospital with life-threatening 
injuries as a result of what they considered to be applied
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trauma. When the detective talked with the doctors, they 
indicated that [Ethen] had bleeding and swelling on the 
brain and retinal hemorrhaging. The doctors concluded after 
their assessment of [Ethen] that [he] had been a victim of 
shaken baby syndrome.  

The investigator proceeded to conduct an investigation, 
had contact with . . . Charles, who is the caregiver for 
[Ethen]. At the time that they spoke with . . . Charles 
they spoke with her actually a couple of different times. The 
first time she recounted a series of events that occurred in 
which she was playfully tossing [Ethen] in the air. As she 
tossed [Ethen] in the air, as [Ethen] was coming back down 
she wasn't able to get a good grab and [Ethen] fell, hitting 
a table and then hitting the floor.  

After investigators had learned that [Ethen's] injuries 
were as a result of shaking, they went back and spoke with 
[Charles] yet again, and at that time she indicated that before 
she had playfully tossed [Ethen] in the air, that she, in fact, 
had shook [him]. When they talked with her about her rea
sons for shaking [Ethen], she indicated that she was in a 
mood, that [Ethen] was crying when he had been dropped 
off and that he was on her last nerve, that she was irritated 
with the mother for a series of events that occurred, and at 
that point she shook [Ethen]. When she was confronted with 
the issues, that the injuries to [Ethen] and their severity indi
cated a violent shaking, she said, yes, in fact, she probably 
had violently shook [him]. These events occurred . . . in 
Sarpy County, Nebraska.  

THE COURT: Okay.  
Is that what you told the officers in response to their 

questions? 
[Defense counsel]: She takes issue with I think the part 

about saying something where she had an argument or dis
agreement with mom. But other than that, I think she doesn't 
dispute it.  

THE COURT: The rest is pretty much what happened? 
[Charles]: Yes.  
THE COURT: The Court finds a factual basis to support 

the plea.
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When Charles appeared for sentencing on May 7, 2004, before 
the same trial judge, the deputy county attorney stated: "[D]uring 
the course of caring for Ethen . . . in her child care she violently 
shook him, causing irreparable harm and damage to [him]." The 
court interrupted, and we quote the exchange as follows: 

THE COURT: Is there proof of that? 
[Deputy county attorney]: Yes, Your Honor, there is.  
THE COURT: That she shook [Ethen]? 
[Deputy county attorney]: Yes. She admitted that she 

shook [Ethen].  
THE COURT: No, she said she was throwing [Ethen] up 

in the air.  
[Deputy county attorney]: Her interview with police, Your 

Honor, indicated that, in fact, she did shake [Ethen], and that 
I think the doctors concluded, based upon their evaluation 
and treatment of [Ethen], that, in fact, [he] was suffering 
from shaken baby syndrome.  

THE COURT: [Ethen] had head injuries consistent with 
being dropped and hitting a table. But be that as it may, you 
may continue.  

After hearing brief comments from defense counsel, Ethen's 
parents, and Charles, the trial judge read from the presentence 
investigation report. While we do not quote the portion read by 
the trial judge into the record, that portion is a single paragraph 
from the arrest report dated October 27, 2003. The portion read 
by the trial judge recounts only the story that Charles had thrown 
Ethen up in the air and that he had hit his head on the ceiling, the 
coffee table, and the floor. The trial judge then stated as follows: 

Part of what you [Charles] did was a coverup. You said 
[Ethen] was bouncing in a bouncy chair and something let 
loose and he went out, and you tried to cover up whatever 
you did. [The sheriff's office's incident report shows that 
Charles initially said that Ethen had fallen out of the bouncy 
chair but that he had been buckled in.] 

The Court notes you have no previous record, you spent 
some time in jail [1 day], you're married with two children, 
presently living in Arizona.  

Your statement: "I was found guilty of hurting a child.  
I'm sorry that it happened. It wasn't intentional. I am not a
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violent person. I am sorry that this happened. It won't ever 
happen again. I am sorry. I can't express how sorry I am." 

The Court finds you are a candidate for probation under 
certain terms and conditions. I have a copy for you and coun
sel, and you're directed to report to the probation office to go 
over these terms.  

The trial court's order sentenced Charles to probation under the 
supervision of the "Chief Probation Officer of District Number 
Five of Sarpy County" on the following terms and conditions: (1) 
"obey all laws"; (2) "avoid disreputable places and social contact 
with persons having criminal records"; (3) "report to the proba
tion officer as directed and provide [such] officer with a written 
report no later than the 10th day of each month"; (4) "answer any 
reasonable inquiries on the part of the probation officer concern
ing [her] conduct or condition, and ... allow the probation officer 
to visit [her] home"; (5) "work at suitable employment, and make 
no employment changes without first consulting [her] probation 
officer"; (6) "remain within the State of Nebraska and notify her 
probation officer of any change in address"; (7) "not drink alco
holic beverages to excess"; (8) "be confined in the county jail for 
[1] day with credit for 1 day served"; (9) "serve a term of [29] 
days in the jail of Sarpy County, Nebraska, at the end of probation 
unless waived by the Court"; (10) "pay the costs of this action ...  
in the amount of $105.00"; (11) "pay a Probation Administrative 
Enrollment Fee of $30.00 [and a] Probation Programming Fee of 
$25.00 per month for [18] months"; and (12) "this probation may 
be transferred to the State of Arizona." 

Under Neb. Rev. Stat. § 29-2320 (Cum. Supp. 2004) and after 
requesting and securing the approval for this appeal from the 
Attorney General, the State has appealed the sentence as exces
sively lenient.  

II. ASSIGNMENT OF ERROR 
The State alleges that the district court abused its discretion by 

imposing an excessively lenient sentence.  

III. STANDARD OF REVIEW 
[1-3] Whether an appellate court is reviewing a sentence for its 

leniency or its excessiveness, a sentence imposed by a district 
court that is within the statutorily prescribed limits will not be
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disturbed on appeal unless there appears to be an abuse of the 
trial court's discretion. State v. Fields, 268 Neb. 850, 688 N.W.2d 
878 (2004). It is not the function of an appellate court to conduct 
a de novo review of the record to determine whether a sentence 
is appropriate. State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 
(1999). The appropriateness of a sentence is necessarily a sub
jective judgment and includes the sentencing judge's observation 
of the defendant's demeanor and attitude and all the facts and 
circumstances surrounding the defendant's life. Id.  

IV ANALYSIS 
The State argues that the sentence imposed in this case was 

an abuse of discretion because the trial court operated from the 
premise that Ethen was not a victim of shaken baby syndrome, 
but, rather, had been tossed in the air and struck his head against 
the ceiling, a coffee table, and the floor when Charles failed to 
catch him. The record clearly shows that the trial court either 
mistakenly concluded that Ethen was not injured by shaking or 
simply ignored that fact.  

[4] That fact is an important consideration in this appeal 
because Neb. Rev. Stat. § 29-2260 (Reissue 1995) requires that 
when considering probation versus imprisonment, the trial court 
must have "regard [for] the nature and circumstances of the 
crime." Also, Neb. Rev. Stat. § 29-2322 (Reissue 1995) requires 
that in our determination of whether a sentence imposed is exces
sively lenient, we must have regard for "[tihe nature and circum
stances of the offense," among other things.  

[5] There are two reasons why the trial court was clearly wrong 
in not regarding the nature and circumstances of the offense as a 
shaken baby case. The first reason is that the law has long been 
that a plea of guilty admits all facts alleged in the information and 
recited in open court by the State. State v. Bargen, 219 Neb. 416, 
363 N.W.2d 393 (1985). See, State v. Jones, 214 Neb. 145, 332 
N.W.2d 702 (1983); State v. Johnson, 7 Neb. App. 723, 585 
N.W.2d 486 (1998). As is apparent from our recitation of the fac
tual basis provided to the trial court, Ethen's injuries were a result 
of shaking and upon the investigators' return visit with Charles, 
she admitted she had in fact shaken Ethen for the reasons that 
"she was in a mood, that [Ethen] was crying[,] that she was irri
tated with the mother[,] and at that point she shook [Ethen]."
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Moreover, when asked directly if Charles told the officers such 
things, her counsel only disputed that she had had "an argument 
or disagreement with mom," and Charles herself answered in the 
affirmative when the court asked, "The rest is pretty much what 
happened?" 

The second reason we must find that the trial court misappre
hended the nature and circumstances of the crime is that a thor
ough review of the Sarpy County sheriff's office's reports in the 
presentence investigation report leaves no doubt that Ethen was 
the victim of a violent shaking. The incident report dated 
November 4, 2003, indicates that three investigators, including 
Kathe Erhart and Chris Teuscher, and a representative of the 
Sarpy County Attorney's office had attended a meeting at 
Children's Hospital on October 30 to discuss Ethen's case. That 
incident report, written by Investigator Erhart, specifically states 
that an ophthalmologist, a radiologist, and a neurologist "believed 
that the injuries to [Ethen] were caused from 'shaken baby'. [The 
ophthalmologist] described the retinal hemorrhaging which is 
indicative of shaken baby syndrome." 

Investigator Erhart's report continues to recount that a re
interview was done with Charles at approximately 3:40 p.m. on 
November 3, 2003. The report states that after telling Charles 
that the results of the medical tests had revealed shaken baby 
syndrome rather than injuries caused by her dropping Ethen, the 
investigators asked Charles if she shook Ethen at any time.  
Charles replied that she shook Ethen "back and forth while she 
held him in the air prior to tossing him toward the ceiling." 
Charles also "demonstrated to [the investigators] by raising her 
arms above her head and moving her arms back and forth in a 
shaking motion." Investigator Erhart's report further states: 

Inv[estigator] Teuscher asked if [Charles] was angry 
when she shook [Ethen]. [Charles] said she was in "a 
mood". Inv[estigator] Teuscher asked [Charles] what she 
was upset about. [Charles] said she had been upset lately 
about having no income, frustrated about being yelled at by 
[Ethen's] mom and that [Ethen's] mother has been getting 
on her nerves reference yelling at her about the car seat 
incident. Inv[estigator] Teuscher asked why that morning 
was different from any other morning and C[harles] stated
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that [Ethen's mother] had been on her about the car seat and 
other issues for the past three days and that [Ethen] was 
crying when [his mother] had dropped him off.  

We again asked [Charles] why she was angry and if she 
shook [Ethen] out of anger. [Charles] stated she doesn't re
member a lot of things when she gets angry, that she guessed 
she was mad and that she "sees red sometimes." 

Inv[estigator] Teuscher asked [Charles] what made her 
pick up [Ethen] and shake him. [Charles] admitted that 
[Ethen] had been crying and that she was on her "last nerve".  
We again talked about the shaking motion and [Charles] 
stated she did shake [Ethen]. [Charles] stated she took her 
frustrations out on the baby.  

[6] Neb. Rev. Stat. § 29-2261 (Supp. 2003) requires that unless 
it is impractical to do so, when an offender has been convicted of 
a felony, the court shall not impose sentence without first "order
ing a presentence investigation of the offender and according due 
consideration to a written report of such investigation." While 
due consideration does not require acceptance of every factual 
assertion in a presentence report, here it is quite obvious that the 
trial court did not accord due consideration to the presentence 
investigation report, which clearly revealed a medical diagnosis 
of shaken baby syndrome as well as Charles' multiple admis
sions to investigators that she had shaken Ethen out of anger. The 
trial court wrongfully asserted at sentencing that "[Ethen] had 
head injuries consistent with being dropped and hitting a table." 
The presentence investigation report reveals that such statement 
was not true and that the doctors categorically rejected this ini
tial story from Charles as the cause of Ethen's injuries.  

[7] Because the trial judge did not explain on the record his rea
soning or rationale for the sentence imposed, we are forced to 
conclude that his misapprehension of the nature and circumstances 
of the crime had an effect on the sentence imposed. Moreover, it 
seems likely that such effect would be to lessen the sentence as the 
judge clearly saw the incident as an accident when Charles play
fully tossed Ethen into the air and failed to catch him-the story 
she initially told investigators-after earlier stating that Ethen had 
fallen out of a "bouncy chair." The judge did not sentence Charles 
for a crime of which the nature and circumstances were severe
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shaking of Ethen lasting from 30 to 60 seconds while Charles was 
angry, in "a mood," and on her "last nerve." The excessively 
lenient sentence appeal statute, § 29-2322, directs that we shall 
determine the question, having regard for the following: 

(1) The nature and circumstances of the offense; 
(2) The history and characteristics of the defendant; 
(3) The need for the sentence imposed: 
(a) To afford adequate deterrence to criminal conduct; 
(b) To protect the public from further crimes of the 

defendant; 
(c) To reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational or 
vocational training, medical care, or other correctional treat
ment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent.  

1. NATURE AND CIRCUMSTANCES OF OFFENSE 

We have already rather completely detailed the real nature and 
circumstances of the offense, which is that Ethen was severely 
shaken by an angry caregiver, Charles. The medical records and 
the presentence investigation report reveal that Ethen sustained a 
left subdural hematoma and cerebral edema and had "[v]ery sig
nificant retinal hemorrhag[ing] in the posterior poles of both 
eyes." By November 6, 2003, Ethen had sustained acute renal fail
ure secondary to gentamicin toxicity, and as a result, he needed 
surgery for placement of a peritoneal dialysis catheter. While hos
pitalized, Ethen had several other surgical procedures for place
ment and maintenance of a central venous catheter for adminis
tration of medications.  

Letters from both of Ethen's parents are part of the presentence 
investigation report. According to his mother, at slightly over 13 
months of age, Ethen was unable to crawl, had limited use of his 
right arm, could not grasp objects with his right hand, and wore a 
brace. She reported that at that time, it was uncertain whether 
Ethen had full vision. Ethen's mother said that she no longer 
worked in order to stay home with Ethen, that she took him to 
therapy twice a week, and that a therapist from the schools came
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to their home once a week for him. Ethen suffered from two or 
three seizures per day and was taking medication for the seizures, 
which medication made him sleepy and lethargic.  

We note that the presentence investigation report reveals that 
while Ethen had been attending Charles' daycare for only 3 weeks, 
his mother had become concerned about a bruise on the back of his 
head, and that upon discussing the matter with Charles, Ethen's 
mother received what she deemed to be an unsatisfactory answer.  
Thus, Ethen's parents were considering changing daycare pro
viders because they did not feel it was working out for Ethen at 
Charles' daycare.  

As part of the presentence investigation, Charles was adminis
tered the "SAQ - Adult Probation III" profile, which assesses 
seven behavioral risks. Charles' results indicated she was in the 
"low risk range" on the antisocial scale, the aggressiveness scale, 
the stress coping scale, the alcohol scale, and the drug scale. With 
respect to truthfulness, the results indicated a "problem risk 
range" and the comments were that Charles "is defensive and 
guarded regarding self-disclosure. . . . A conscious or perhaps 
subconscious attempt to present self in an overly favorable light 
is evident. [Charles] is self-protective and minimizing [sic] self
report information." On the violence scale, the result was "me
dium risk range." The comments were as follows: 

Some violent tendencies are indicated, however, an 
established pattern of violence is not evident. Medium risk 
individuals are neither brutal nor passive. When provoked, 
or during periods of substance abuse, they can become abu
sive and combative. However, their lifestyles are usually 
free from violence. They are typically respectful of human 
rights. Yet, stress or substance abuse could exacerbate vio
lent behavior.  

Charles graduated from the 12th grade in May 1994 and has 
not had additional education, although she would like to become 
an x-ray technician. Charles reported to the probation officer that 
she. was raised by her mother in Illinois but that she does not 
know who her biological father is. When Charles was 6 years of 
age, her mother married a man who, according to Charles, sexu
ally abused her from the time she was 6 years of age until she was 
14. She had some counseling in the eighth grade for the sexual
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abuse, but she was uncertain how long that lasted. With respect 
to the present situation, Charles met twice with a family advo
cacy program counselor, who initiated contact with Charles.  
Charles indicated that each of the two sessions lasted approxi
mately 30 minutes and that she was "unsure why she did not go 
to any more sessions," although she indicated that the counselor 
did not want Charles' children there and Charles had no one to 
watch them. Charles denies having an anger control problem and 
says that with respect to this offense, "'I think I was stressed out 
not mad, just stressed out.' " 

During the presentence investigation process, Charles wrote 
her answers to a number of questions, and we set forth all of the 
questions and her handwritten responses (which we italicize for 
clarity) as follows: 

A. If there was a victim of your offense (someone whose 
property was damaged, taken, or suffered injury) what do 
you think you should do to make up for that? Apologize.  

B. What do you think you should do for the community 
to make up for the expense and inconvenience of your arrest 
and prosecution? Leave the state.  

C. What do you think you should do for yourself to help 
you see that this or any other illegal activity does not hap
pen again? Seek counseling.  

D. If the Court should see fit to place you on probation and 
you fail to complete the conditions imposed by the Court, 
what actions do you think the Court should take? Explain 
reason for conditions of messing up.  

We do note that the presentence investigation report contains no 
indication of contact with Charles' husband, nor are there any let
ters or other indications of contact from any friend, family mem
ber, counselor, former employer, or other client of her daycare 
facility.  

2. NEED FOR SENTENCE IMPOSED 

(a) To Afford Adequate Deterrence 
to Criminal Conduct 

We have earlier set forth the conditions of Charles' probation.  
Those conditions require no counseling, no community service, 1 
day in jail which she has already served, and potentially 29 more
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days in jail which may be waived. She is to obey the law-every 
citizen is under that obligation. She is not to drink-she says she 
does not drink at all anyway. She has to report to a probation offi
cer, and she is allowed to do her probation in Arizona.  

In short, this probationary sentence demands little and is essen
tially "painless." We cannot envision how a probationary sentence 
such as this, which requires virtually nothing of Charles, could act 
as any adequate deterrence for anyone about to commit the crime 
of intentional child abuse.  

(b) To Protect Public From Further 
Crimes of This Defendant 

In this probationary sentence, there are no measures to pro
tect the public, unless letting Charles go to Arizona could be 
considered as such. There is not even any prohibition against 
being a caregiver for children other than her own, which restric
tion seems like a rather natural consequence. Thus, she is free to 
operate another in-home daycare center. Accordingly, the sen
tence provides little protection from further crimes, although we 
certainly concede that Charles' lifestyle and past history do not 
suggest that she is bent on further criminal activity.  

(c) To Reflect Seriousness of Offense, to Promote 
Respect for Law, and to Provide 

Just Punishment for Offense 
In our opinion, the sentence imposed fails to reflect the seri

ousness of the crime, to promote respect for the law, and to pro
vide just punishment for the offense. The Sarpy County sheriff's 
office's reports reflect that when Investigator Teuscher asked 
Charles what made her pick up Ethen and shake him, she said 
that he had been crying, that she was on her last nerve, and that 
"she took her frustrations out on the baby." Investigator Erhart 
wrote in her incident report: 

I told [Charles] that the doctor's [sic] said that the shake 
had to be a violent shake and I asked [Charles] if she had 
violently shaken [Ethen] and she stated yes. ...  

I asked [Charles] if she would harm her own children 
since she admitted to being under a lot of stress and she said 
no, that she would never hurt her own children. I asked
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[Charles] if she shook [Ethen] because it was not her own 
child and she said yes, and that it had more to do with his 
mother.  

As a result of this violent shaking, Ethen has endured a lengthy 
hospitalization and a number of surgical procedures; is not phys
ically doing the things a baby his age should do, such as crawling 
and grasping objects with his right hand; and has limited use of 
his right arm. There is uncertainty as to whether Ethen has full 
vision. At the time of the presentence investigation, Ethen was 
experiencing several seizures a day and his medication had been 
increased, but his mother reported that the medicine made him 
sleep all night and most of the day and that he showed little inter
est in playing. Ethen's mother wrote: 

All I can say is that it breaks my heart. The other night I 
went to go check on [Ethen] before I went to bed and he was 
having a seizure. One of the things that is hard for me to 
accept is that we do not know the full extent of the damages 
that [Charles] has inflicted upon our son. All of Ethen's ther
apists and doctors tell me that time will tell.  

The fact that the Legislature has prescribed a term of 1 to 20 
years' imprisonment for this Class III felony is certainly an indi
cation that this is a very serious crime. We cannot ignore the fact 
that this crime has multiple victims. Every parent's dream for his 
or her child is that he or she will be healthy, be free from dis
abling afflictions, be able to fully function in the world, and have 
the physical and intellectual capabilities to reach his or her great
est potential and to lead a happy and productive life. This crime 
has severely affected these natural hopes and dreams of Ethen's 
parents. While the future for Ethen cannot now be known for cer
tain, there is evidence of significant physical impairment at the 
present time which obviously could be permanent. If his vision 
has been damaged and if he continues to have seizures, the dam
age to Ethen and by extension to his parents and other family 
members is all the more profound.  

Ethen has endured physical pain, and his parents have endured 
emotional pain. Unfortunately, it is a fair inference from the 
record that Ethen and his parents will suffer more as time goes 
on. This probationary sentence does not in any way reflect the 
seriousness of the offense; promote respect for the law, which in
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this instance is designed to protect the most helpless of victims; 
or provide just punishment for the offense.  

(d) To Provide Defendant With Needed Educational or 
Vocational Training, Medical Care, or 

Other Correctional Treatment in 
Most Effective Manner 

This probationary sentence has no educational or vocational 
training, medical care, or counseling components to it, and thus, 
it provides none of those things. On that basis, the probationary 
sentence cannot be justified.  

(e) Any Other Matters Appearing on Record 
Which Appellate Court Deems Pertinent 

While Charles has said and written that she is sorry, we have 
previously set forth in this opinion Charles' own written answers 
to the probation officer's questionnaire because to us, they re
veal something about Charles. To us, Charles' answers reveal a 
shallow understanding of the seriousness of the crime and the 
damage inflicted upon Ethen and his family, as well as very lit
tle in the way of real remorse and acceptance of responsibility 
for her actions.  

The trial court's sentence allows Charles to put this entire 
tragedy "behind her" with little or no effort on her part and no 
punishment. We believe that Charles should have to directly con
front the fact that she has been convicted of a major felony, inten
tional child abuse, and that she should think long and hard about 
why it happened and the potential lifelong consequiences-physi
cal, emotional, and financial-to Ethen and his family. In our 
view, a period of imprisonment is required so that Charles can 
actually deal with her crime and its consequences. In short, prison 
would require that she give up her "normal life," which the trial 
court's sentence hardly disturbed. Additionally, we suggest that 
the courts have a covenant with the citizenry that if you and your 
loved ones are injured by an intentional, violent act having severe 
consequences, we will ensure that justice is done-which some
times requires punishment. And, such punishment should reflect 
society's unwillingness to tolerate the crime.
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3. STATE v HARRISON 

In reaching our decision in this case, we have carefully consid
ered State v. Harrison, 7 Neb. App. 350, 583 N.W.2d 62 (1998) 
(Harrison 1), reversed 255 Neb. 990, 588 N.W.2d 556 (1999) 
(Harrison II). We believe it is important to spend some time 
recounting that case. In Harrison I, we sustained the State's con
tention that two consecutive sentences of 5 years' probation were 
excessively lenient for two motor vehicle homicide convictions in 
connection with an accident in which the defendant, after a night 
of drinking, drove her vehicle at 70 m.p.h. into the rear of a van 
(which had pulled completely onto the highway shoulder), result
ing in the deaths of the van's two passengers, a grandmother and 
her granddaughter, and seriously injuring the driver, the grandfa
ther. The defendant had previously been given an opportunity to 
rehabilitate herself in connection with a previous driving under 
the influence conviction from another state, but failed to complete 
the alcohol abuse course, and we found that the two probationary 
sentences would not serve as an adequate deterrent to further 
criminal conduct.  

[8] Our decision was reversed by the Nebraska Supreme 
Court, and the probationary sentences reinstated, in Harrison II, 
where the Supreme Court said: 

[W]hen applying the criteria enumerated in § 29-2322, 
which authorizes an increase of sentence on appeal, the in
quiry is whether the trial court's decision was clearly unten
able, unfairly deprived a litigant of a substantial right, and 
denied a just result.... Thus, so long as the trial court's sen
tence is within the statutorily prescribed limits[,] is sup
ported by competent evidence ... and is not based on irrel
evant considerations . . . an appellate court cannot say that a 
trial court has abused its discretion. Such a sentence is not 
untenable, does not unfairly deprive a litigant of a substan
tial right, and does not deny a just result.  

(Citations omitted.) 255 Neb. at 1001-02, 588 N.W.2d at 563.  
In reversing our decision and reinstating the probationary sen

tences, the Supreme Court in Harrison II acknowledged that 
were the standard of review de novo, it may have agreed with this 
court and reached a different result than the trial court. However,
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the Supreme Court could not conclude that the trial court abused 
its discretion in sentencing the defendant to probation. Recently 
explaining its decision in Harrison II, the Nebraska Supreme 
Court stated in State v. Fields, 268 Neb. 850, 855, 688 N.W.2d 
878, 882 (2004): 

[W]e refused to find a sentence excessively lenient in a 
motor vehicle homicide case when the defendant expressed 
deep remorse for her conduct and promised to maintain 
sobriety, there were letters from the community attesting to 
the defendant's rehabilitation efforts, and the record con
tained letters from the victim's family expressing their opin
ion that the defendant's remorse and rehabilitation were 
genuine. In addition, the defendant was unlikely to commit 
another crime, she would respond favorably to probation, 
and imprisonment would place a hardship on her children.  

When we examine the instant case in light of the above-quoted 
factors, we find that we cannot say Charles has expressed deep 
remorse, that there is nothing in the presentence investigation 
report detailing any rehabilitation efforts beyond two 30-minute 
sessions with a counselor who initiated the contact with Charles, 
and that there are no letters from the victim's family which are 
supportive in any way of Charles or suggest that she should be 
placed on probation. The only factor present here which was pres
ent in Harrison 11 is that incarceration will undoubtedly impose a 
hardship on Charles' two young children. And, secondarily, it is 
likely that she will complete this probation, since it requires vir
tually nothing of her. We take this opportunity to note that in the 
presentence investigation report, the probation department made 
no recommendation about the sentence.  

In conclusion, we agree with the State's contention that the 
sentence is excessively lenient and that it was an abuse of the 
trial court's discretion.  

V. RESOLUTION 
[9] Under the applicable statute, Neb. Rev. Stat. § 29-2323 

(Reissue 1995), upon a finding that the sentence imposed is 
excessively lenient, we are to set aside the sentence and remand 
the cause for imposition of a greater sentence, remand the cause 
for further sentencing proceedings, or impose a greater sentence.
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In the present case, given the trial judge's misapprehension of 
the nature and circumstances of the crime, we decline to remand 
the matter to him for resentencing, nor do we impose that task on 
another district judge. Accordingly, we set aside Charles' sen
tence of probation and hereby sentence her to serve a term of 2 
to 5 years' imprisonment, and she shall receive credit against said 
sentence for the 1 day of jail time she has served.  

SENTENCE MODIFIED.  

STATE OF NEBRASKA, APPELLEE, V.  

DANNY L. SCHMADER, APPELLANT.  

691 N.W.2d 559 

Filed February 1, 2005. No. A-04-701.  

1. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court's 

determination as to whether charges should be dismissed on speedy trial grounds is 

a factual question which will be affirmed on appeal unless clearly erroneous.  

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory 

interpretation or presents questions of law, an appellate court must reach an inde

pendent conclusion irrespective of the determination made by the court below.  

3. Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires that every person 

indicted or informed against for any offense shall be brought to trial within 6 months, 
unless the 6 months are extended by any period to be excluded in computing the time 

for trial.  
4. Speedy Trial: Proof. The burden of proof is upon the State that one or more of the 

excluded time periods under Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) is applica

ble when the defendant is not tried within 6 months.  

5. : . To overcome a defendant's motion for discharge on speedy trial grounds, 

the State must prove the existence of an excludable period by a preponderance of the 

evidence.  
6. Constitutional Law: Speedy Trial: Statutes. The constitutional right to a speedy 

trial is guaranteed by U.S. Const. amend. VI and Neb. Const. art. I, § 11; the consti

tutional right to a speedy trial and the statutory implementation of that right exist inde

pendently of each other.  
7. Constitutional Law: Speedy Trial. Determining whether a defendant's constitutional 

right to a speedy trial has been violated requires a balancing test in which the courts 

must approach each case on an ad hoc basis. This balancing test involves four factors: 

(1) the length of the delay, (2) the reason for the delay, (3) the defendant's assertion of 

the right, and (4) prejudice to the defendant. None of these four factors standing alone 

is a necessary or sufficient condition to the finding of a deprivation of the right to a 

speedy trial; rather, the factors are related and must be considered together with such 

other circumstances as may be relevant.
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8. Constitutional Law: Speedy Trial: Statutes. Although the constitutional right to a 
speedy trial and the statutory implementation of that right exist independently of each 
other, Neb. Rev. Stat. § 29-1207 (Reissue 1995) provides a useful standard for assess
ing whether the length of the delay is unreasonable under the U.S. and Nebraska 
Constitutions.  

9. Trial: Courts: Prosecuting Attorneys. The primary burden to ensure that cases are 
brought to trial lies with the courts and the prosecutors.  

10. Records: Appeal and Error. It is incumbent upon the appellant to present a record 
which supports the errors assigned; absent such a record, as a general rule, the deci
sion of the lower court as to those errors is to be affirmed.  

I1. Speedy Trial. In a speedy trial analysis, prejudice should be looked at with particu
larity and should be assessed in the light of the three interests of defendants which the 
speedy trial right was designed to protect: (1) to prevent oppressive pretrial incarcer
ation, (2) to minimize anxiety and concern of the accused, and (3) to limit the possi
bility that the defense will be impaired.  

12. Speedy Trial: Proof. In a speedy trial analysis, anxiety or concern by itself does not 
establish prejudice where the defendant neither asserts nor shows that the delay 
weighed particularly heavily on him or her in specific instances.  

Appeal from the District Court for Seward County: ALAN G.  
GLESS, Judge. Affirmed.  

Gregory C. Damman for appellant.  

Jon Bruning, Attorney General, and James D. Smith for 
appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

Danny L. Schmader appeals from the order of the district 
court for Seward County, Nebraska, denying Schmader's motion 
for absolute discharge, in which he alleged that his statutory and 
constitutional rights to a speedy trial were violated. Finding no 
clear error in the denial of the motion, we affirm.  

II. BACKGROUND 
On May 24, 2002, an information was filed in the district 

court charging Schmader with two counts of felony child abuse 
and one count of manufacture of a controlled substance. On 
June 4, Schmader filed a motion to suppress, seeking the ex
clusion of physical evidence seized from his premises by law
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enforcement officers. As a result of a number of continuances 
either requested or consented to by Schmader, the hearing on the 
motion to suppress was not held until January 2, 2003. The mat
ter was taken under advisement, and following the allowance of 
briefing by the parties, an order overruling Schmader's motion 
to suppress was entered on February 26.  

A trial scheduling hearing was held on March 5, 2003, and on 
that date, the trial was set for June 24, to be held jointly with a 
codefendant. On June 10, the State filed a motion to endorse three 
additional witnesses and the district court entered an order allow
ing the endorsement. On June 18, Schmader filed two motions: a 
motion to allow Schmader to take the deposition of Troy Gartner, 
one of the newly endorsed witnesses, and a motion to continue the 
trial which was scheduled for June 24. Orders granting both 
motions were entered on June 23. Specifically, the order granting 
the continuance found that the jury trial scheduled in this case was 
to be continued and would be rescheduled by the district judge.  
On September 4, a copy of the front page of the deposition of 
Gartner was filed with the court, indicating that the deposition 
was taken on August 1. This document contained a certification 
from the court reporter that the deposition had been delivered to 
the codefendant's attorney. On September 18, the district court 
entered an order setting Schmader's jury trial to commence on 
February 4, 2004.  

Schmader filed his motion for discharge on January 14, 2004, 
alleging that he had not been brought to trial within the time 
required by Neb. Rev. Stat. § 29-1208 (Reissue 1995); article I, 
§ 11, of the Nebraska Constitution; and the Sixth Amendment to 
the U.S. Constitution. A hearing on the motion for discharge was 
held on January 30, and the matter was taken under advisement.  
On May 13, the district court entered an order denying the mo
tion for discharge. Schmader timely appeals.  

III. ASSIGNMENT OF ERROR 
Schmader assigns, restated and combined, that the district 

court erred in overruling his motion for discharge, for the reason 
that Schmader's statutory and constitutional rights to a speedy 
trial were violated.
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IV. STANDARD OF REVIEW 
[1,2] As a general rule, a trial court's determination as to 

whether charges should be dismissed on speedy trial grounds is 
a factual question which will be affirmed on appeal unless clearly 
erroneous. State v. Feldhacker, 267 Neb. 145, 672 N.W.2d 627 
(2004). To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach an 
independent conclusion irrespective of the determination made 
by the court below. Id.  

V. ANALYSIS 

1. STATUTORY SPEEDY TRIAL 

[3] Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires that 
every person indicted or informed against for any offense shall 
be brought to trial within 6 months, unless the 6 months are 
extended by any period to be excluded in computing the time for 
trial. See State v. Cox, 10 Neb. App. 501, 632 N.W.2d 807 
(2001). The final trial date under § 29-1207 is determined by 
excluding the date the information was filed, counting forward 6 
months, and then backing up 1 day. State v. Washington, 11 Neb.  
App. 598, 658 N.W.2d 302 (2003). Here, the State filed the infor
mation against Schmader on May 24, 2002. Excluding the day 
the information was filed, the last day on which Schmader could 
be tried within the statutory 6-month period was November 24, 
2002, unless any period between the filing of the information and 
commencement of trial must be excluded. Section 29-1207(4) 
provides, as is relevant here: 

The following periods shall be excluded in computing the 
time for trial: 

(a) The period of delay resulting from . .. the time from 
filing until final disposition of pretrial motions of the 
defendant, including motions to suppress evidence ....  

(b) The period of delay resulting from a continuance 
granted at the request or with the consent of the defendant 
or his counsel.  

[4,5] The burden of proof is upon the State that one or more of 
the excluded time periods under § 29-1207(4) is applicable when 
the defendant is not tried within 6 months. State v. Dailey, 10 Neb.  
App. 793, 639 N.W.2d 141 (2002). To overcome a defendant's
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motion for discharge on speedy trial grounds, the State must 
prove the existence of an excludable period by a preponderance of 
the evidence. Id.  

On June 4, 2002, Schmader filed a motion to suppress, which 
was disposed of on February 26, 2003. The time period from the 
filing of the motion to suppress until it was finally disposed of, 
267 days, is excludable under § 29-1207(4)(a). This excludable 
period extended the last day on which Schmader could be tried 
to August 18, 2003.  

On June 18, 2003, Schmader filed motions to allow a deposi
tion and to continue the trial, which motions were finally disposed 
of on June 23, thereby adding 5 days to the excludable period. See 
§ 29-1207(4)(a). The last day on which Schmader could be tried 
was thereby extended to August 23, 2003. On June 23, the district 
court granted Schmader's motion to continue, and trial was ulti
mately rescheduled for February 4, 2004.  

The sole issue in dispute in this portion of the appeal is whether 
the entire time between the granting of the motion to continue and 
the rescheduled trial date is excluded under § 29-1207(4)(b). The 
district court, relying upon State v. Dailey, supra, determined that 
Schmader's motion was for an indefinite continuance, since the 
motion requested a continuance "to a later date" and did not set a 
specific timeframe for the continuance. The district court further 
found that it was Schmader's duty to give notice that he wanted 
the continuance to end, which notice the court implicitly found 
was not given. Therefore, the district court found that the entire 
time between June 23, 2003, the granting of the continuance, and 
February 4, 2004, the rescheduled trial date, is excluded. The 
court calculated that to be 222 days. The court concluded that 
there were a total of 494 excludable days and that the last day for 
the commencement of trial would have been April 1, 2004.  

In State v. Dailey, 10 Neb. App. at 794, 639 N.W.2d at 143, the 
defendant asked for a continuance for "'at least 60 days.'" The 
determinative question in that case, as in the instant case, was how 
long the requested continuance lasted. This court held: 

When a defendant has sought and obtained an indefinite 
continuance, it is his or her affirmative duty to end the con
tinuance by giving notice of request for trial, as outlined in 
[State v.] Andersen, [232 Neb. 187, 440 N.W.2d 203
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(1989)]. Otherwise, the court can end the continuance by 
setting a trial date or specifically ordering that the continu
ance has ended.  

10 Neb. App. at 801, 639 N.W.2d at 147. We concluded that since 
the defendant had not taken any action to end the indefinite con
tinuance, the excludable time period continued until the date set 
for trial by the court.  

In the instant case, Schmader argues that his motion was not 
for an indefinite continuance, but, rather, was for the limited pur
pose of allowing him to depose one of the newly endorsed wit
nesses. Schmader further argues that the filing on September 4, 
2003, of the court reporter's certificate regarding the completion 
of the witness' deposition effectively ended the period of con
tinuance, such that the speedy trial clock began to run again.  
According to Schmader, the additional delay of 131 days between 
September 4, 2003, and January 14, 2004, when he filed his mo
tion for discharge, should be included for purposes of calculating 
the speedy trial clock. Schmader concludes that the last day he 
could be brought to trial without violating his statutory speedy 
trial rights was November 8, 2003.  

It is clear that Schmader's purpose in seeking a continuance of 
the trial, as stated in his motion, was to allow for the taking of 
Gartner's deposition. However, his motion did not seek the re
scheduling of trial upon completion of the deposition, but, rather, 
simply asked for continuance of the trial "to a later date." The 
deposition page filed on September 4, 2004, does not indicate 
who filed it, nor does it contain any indication that it was served 
upon counsel for Schmader or the State. While this document 
does indicate that Gartner's deposition had been taken, we do not 
agree that it qualifies as a notice by Schmader of his request for 
trial. Therefore, the district court was not clearly wrong in its 
application of the principle enunciated in State v. Dailey, 10 Neb.  
App. 793, 639 N.W.2d 141 (2002), and in excluding from the 
speedy trial clock the time between June 23, 2003, the granting of 
the continuance, and February 4, 2004, the date set for trial.  
However, we do disagree with the district court's mathematical 
calculation of excludable days and we find that this period of 
exclusion totals 226 days, bringing the total excludable time to
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498 days. Adding the total excludable time, the last day on which 
Schmader could have been brought to trial was April 5, 2004.  
Since Schmader's motion for discharge was filed before the expi
ration of the statutory speedy trial deadline, the district court did 
not err in overruling such motion under § 29-1207. We point out 
that the time during which Schmader's motion for discharge has 
been pending, including in this court, is also excluded. See State 
v. Dailey, supra. Upon entry of the mandate on remand to the 
district court, the State has 82 days in which to bring Schmader 
to trial.  

2. CONSTITUTIONAL SPEEDY TRIAL 

[6,7] The constitutional right to a speedy trial is guaranteed by 
U.S. Const. amend. VI and Neb. Const. art. I, § 11; the constitu
tional right to a speedy trial and the statutory implementation of 
that right exist independently of each other. State v. Feldhacker, 
267 Neb. 145, 672 N.W.2d 627 (2004). Determining whether a 
defendant's constitutional right to a speedy trial has been vio
lated requires a balancing test in which the courts must approach 
each case on an ad hoc basis. This balancing test involves four 
factors: (1) the length of the delay, (2) the reason for the delay, 
(3) the defendant's assertion of the right, and (4) prejudice to the 
defendant. None of these four factors standing alone is a neces
sary or sufficient condition to the finding of a deprivation of the 
right to a speedy trial; rather, the factors are related and must be 
considered together with such other circumstances as may be rel
evant. Id. See, also, Barker v. Wingo, 407 U.S. 514, 92 S. Ct.  
2182, 33 L. Ed. 2d 101 (1972).  

Schmader argues that his case was pending for 600 days when 
he filed his motion for discharge, and he attributes most of the 
delay to the actions of the State and the district court. Schmader 
fails to further argue how the above factors of the balancing test 
are affected, but he summarily asserts that "[g]iven the entire cir
cumstances of this case, it is apparent that . . . Schmader's con
stitutional speedy trial rights have been violated." Brief for 
appellant at 10. In overruling Schmader's motion for discharge, 
the district court likewise did not specifically analyze the consti
tutional speedy trial assertion. We proceed to discuss the four 
factors of the balancing test set forth above.
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(a) Length of Delay 
[8] The time between the filing of the information and 

Schmader's motion for discharge was 600 days, which is certainly 
a lengthy delay. However, as we have noted above, 498 of these 
days are attributable to motions by Schmader, which days are 
excludable under the statutory speedy trial provisions. Although 
the constitutional right to a speedy trial and the statutory im
plementation of that right exist independently of each other, 
§ 29-1207 provides a useful standard for assessing whether the 
length of the delay is unreasonable under the U.S. and Nebraska 
Constitutions. See State v. Ward, 257 Neb. 377, 597 N.W.2d 614 
(1999), disapproved on other grounds, State v. Feldhacker, supra.  
Nevertheless, the length of the delay in this case favors Schmader.  

(b) Reason for Delay 
In reviewing the record, it is clear that the bulk of the delay in 

this case revolved around Schmader's motion to suppress and his 
motion for continuance. Following the filing of the motion to sup
press, there was a delay of 212 days in holding the hearing on the 
motion. The record shows continuances of the hearing which 
were either requested or consented to by Schmader. However, the 
record is silent as to the reason for the continuances, with the 
exception of the one motion filed by the State citing the unavail
ability of a law enforcement officer for the hearing. Following the 
hearing, the motion was under advisement for 55 days until it was 
disposed of. The motion for continuance of the trial filed by 
Schmader resulted in 231 days of delay. Again, the record is silent 
as to the reason for the court's delay in rescheduling the trial.  

[9,10] The primary burden to ensure that cases are brought to 
trial lies with the courts and the prosecutors. See Barker v. Wingo, 
407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). However, 
there was no evidence adduced at the hearing on Schmader's 
motion for discharge to show that there was a "deliberate attempt 
to delay the trial in order to hamper the defense," see Barker v.  
Wingo, 407 U.S. at 531, or to show the reason for the delays either 
in hearing Schmader's motion to suppress or in rescheduling the 
trial. It is incumbent upon the appellant to present a record which 
supports the errors assigned; absent such a record, as a general 
rule, the decision of the lower court as to those errors is to be
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affirmed. State v. Quintana, 261 Neb. 38, 621 N.W.2d 121 (2001).  
The record provided to us does not adequately provide an expla
nation for much of the delay involved in this case, and therefore, 
this factor favors the State.  

(c) Assertion of Right 
There is some responsibility upon a defendant to assert his right 

to a speedy trial, but this is not to say that a defendant has a duty 
to bring himself to trial or to demand a trial. See Barker v. Wingo, 
supra. The only action which Schmader took that could be seen as 
an assertion of his right to a speedy trial was to file his motion for 
discharge on January 14, 2004, approximately 20 months after the 
filing of the information. See Doggett v. United States, 505 U.S.  
647, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992) (filing of motion 
to dismiss may be assertion of rights). Therefore, we find that this 
factor weighs in favor of the State.  

(d) Prejudice to Defendant 
[i1] Prejudice should be looked at with particularity and 

should be assessed in the light of the three interests of defendants 
which the speedy trial right was designed to protect: (1) to pre
vent oppressive pretrial incarceration, (2) to minimize anxiety 
and concern of the accused, and (3) to limit the possibility that 
the defense will be impaired. See Barker v. Wingo, supra. The 
last of these is the most serious. Id.  

[12] There was no evidence in the record to show that 
Schmader was incarcerated while awaiting trial, and thus, there 
is no showing of prejudice on this account. While there may be 
some degree of anxiety and concern in every criminal case, anx
iety or concern by itself does not establish prejudice where the 
defendant neither asserts nor shows that the delay weighed par
ticularly heavily on him in specific instances. State v. Robinson, 
12 Neb. App. 897, 687 N.W.2d 15 (2004). Again, Schmader did 
not present any evidence to support a finding of prejudice on this 
account. Finally, there is nothing in the record to show that 
Schmader's defense was impaired by the delay. This factor favors 
the State.  

When the four factors are balanced, it is clear that there was 
no denial of Schmader's constitutional right to a speedy trial.
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VI. CONCLUSION 
We find that there was no clear error by the district court in 

its denial of Schmader's motion for discharge, because there has 
been no violation of Schmader's statutory or constitutional right 
to a speedy trial.  

AFFIRMED.  

KEVIN MILLIKEN, APPELLANT, V.  

PREMIER INDUSTRIES, INC., APPELLEE.  

691 N.W.2d 855 

Filed February 8, 2005. No. A-04-575.  

1. Workers' Compensation: Attorney Fees. Whether a reasonable controversy exists 

under Neb. Rev. Stat. § 48-125 (Reissue 2004) is a question of fact.  
2. Workers' Compensation: Appeal and Error. Findings of fact by the Workers' 

Compensation Court trial judge are not to be disturbed on appeal unless clearly wrong.  

3. Evidence: Appeal and Error. In testing the sufficiency of the evidence to support 

the findings of fact, the evidence must be considered in the light most favorable to the 
successful party.  

4. Workers' Compensation: Attorney Fees: Penalties and Forfeitures: Time. Neb.  

Rev. Stat. § 48-125 (Reissue 2004) authorizes a 50-percent penalty payment for 
waiting time involving delinquent payment of compensation and an attorney fee, 
where there is no reasonable controversy regarding an employee's claim for work
ers' compensation.  

5. Workers' Compensation: Attorney Fees: Penalties and Forfeitures: Words and 

Phrases: Appeal and Error. A reasonable controversy under Neb. Rev. Stat. § 48-125 

(Reissue 2004) may exist (1) if there is a question of law previously unanswered by the 

appellate courts, which question must be answered to determine a right or liability for 

disposition of a claim under the Nebraska Workers' Compensation Act, or (2) if the 

properly adduced evidence would support reasonable but opposite conclusions by the 

Nebraska Workers' Compensation Court concerning an aspect of an employee's claim 

for workers' compensation, which conclusions affect allowance or rejection of an 

employee's claim, in whole or in part.  
6. Workers' Compensation: Attorney Fees: Penalties and Forfeitures. To avoid the 

penalty provided for in Neb. Rev. Stat. § 48-125 (Reissue 2004), an employer need 
not prevail in the employee's claim, but must have an actual basis in law or fact for 
disputing the claim and refusing compensation.  

7. Workers' Compensation: Time: Attorney Fees. The purpose of the 30-day waiting

time penalty and the provision for attorney fees, as provided in Neb. Rev. Stat.  

§ 48-125 (Reissue 2004), is to encourage prompt payment by making delay costly if 

the award has been finally established.  
8. Appeal and Error. An appellate court is not obligated to engage in an analysis which 

is not needed to adjudicate the controversy before it.
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Appeal from the Nebraska Workers' Compensation Court.  
Reversed and remanded with directions.  

Rolf Edward Shasteen, of Shasteen, Linscott & Brock, P.C., 
for appellant.  

Jenny L. Panko, of Baylor, Evnen, Curtiss, Grimit & Witt, 
L.L.P., for appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

MOORE, Judge.  
INTRODUCTION 

Kevin Milliken appeals from the Workers' Compensation Court 
review panel's affirmance of the workers' compensation trial 
court's award of benefits to Milliken. Specifically, Milliken claims 
that he was improperly denied an award of a waiting-time penalty 
and associated attorney fees sought pursuant to Neb. Rev. Stat.  
§ 48-125 (Reissue 2004). The denial of a waiting-time penalty and 
attorney fees was based on the trial court's finding that there 
existed a reasonable controversy regarding the occurrence of an 
accident. For the reasons stated below, we reverse the judgment of 
the review panel of the Workers' Compensation Court and remand 
the cause with directions.  

BACKGROUND 
Milliken was employed by Premier Industries, Inc. (Premier), to 

drop 200- to 300-pound blocks of insulation foam onto a table.  
Milliken had been doing this job for about 5 years when he began 
experiencing shoulder pain in January 2002. Milliken testified that 
he did not consult a doctor about this pain but that sometime in the 
early months of 2002, he did mention it to Premier's production 
manager at the time and to Jerry Meis, Premier's general manager.  
Milliken stated that he also told the son of Premier's owner about 
his shoulder pain but that he never told Richard Kapple, who took 
over as Premier's production manager in March. Although 
Milliken quit his job at Premier in September because of his "arms 
and different other things," he acknowledged he did not mention to 
anyone at Premier that he was quitting because of an injury. He 
immediately began working at Fleming Foods, loading groceries
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onto a cart, but he lasted only 30 days in that job because of his 
arm pain. He has not been employed since that time.  

Kapple testified that only a small part of Milliken's job involved 
reaching above his shoulders and that Premier's records did not 
show that Milliken had ever reported an injury to the company.  
Kapple stated that from the time he began his job as production 
manager in March 2002 until Milliken quit in September, Milliken 
performed his regular work duties and never mentioned that he 
was injured. Kapple testified that Milliken called Kapple and Meis 
several times after September to ask for his old job back and that 
Milliken never mentioned in the course of these calls that he would 
be unable to perform any of his old job duties. However, Kapple 
admitted that in January 2003, Meis informed him that Milliken 
believed he had injured himself at work.  

Milliken first sought treatment from Dr. Brett Fischer in 
January 2003 for his shoulder problems. Dr. Fischer's January 28 
letter states that an MRI of Milliken's shoulder revealed a rotator 
cuff tear and that Dr. Fischer believed with reasonable medical 
certainty that unless another specific incident could be shown, 
Milliken's injury was caused from repetitive overuse of his arm.  
Dr. Fischer was unaware of any other injury to Milliken's shoul
der that could have caused the rotator cuff tear. Dr. Fischer's let
ter and an August 29 evaluation letter from Dr. D.M. Gammel 
indicate that the doctors were told that Milliken's duties at 
Premier involved repetitive overhead work.  

Milliken filed his petition in the Workers' Compensation 
Court on February 11, 2003. Premier set up an appointment on 
August 27 for Milliken to see Dr. David Diamant, Premier's 
expert. Although Dr. Diamant also diagnosed Milliken with a 
rotator cuff tear, his report is silent as to causation. After receiv
ing Dr. Diamant's report, Premier paid all indemnity benefits due 
Milliken through the time of trial.  

A hearing was held in the compensation court on September 9, 
2003, at which hearing the above evidence was adduced. At the 
start of the hearing, the parties stipulated that Milliken had been 
involved in an industrial accident which arose out of and in the 
course of his employment with Premier and that he had sustained 
an injury. The primary issue at trial was Milliken's entitlement to 
a waiting-time penalty and attorney fees.
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The trial court entered its award for Milliken pursuant to the 
stipulations. The court stated on the record that there was a rea
sonable controversy regarding the occurrence of an accident, 
because Milliken had not sought medical treatment until January 
2003, by which time he had left his employment with Premier and 
had had another job. The court also found that there was an issue 
of whether repetitive motion would have been sufficient to cause 
Milliken's injury and that Premier therefore had a right to have 
Milliken seen by Dr. Diamant. However, the trial court acknowl
edged that Dr. Fischer's January 28 letter was given to Premier 
and that it constituted notice, a finding that Premier does not dis
pute. We observe here that the precise date that Premier received 
Dr. Fischer's letter cannot be ascertained from the record.  

With regard to the issue of reasonable controversy, the trial 
court, in its written order, stated only that "[tihere is a reasonable 
controversy. There are no penalties or attorney's fee due." The 
review panel affirmed the findings of the trial court, and Milliken 
appeals to this court.  

ASSIGNMENTS OF ERROR 
Milliken asserts that the compensation court erred in (1) find

ing that he was not entitled to a waiting-time penalty or attorney 
fees and (2) failing to provide a "reasoned decision" as to the find
ing of a reasonable controversy, in violation of Workers' Comp.  
Ct. R. of Proc. 11 (2004).  

STANDARD OF REVIEW 
[1-3] Whether a reasonable controversy exists under § 48-125 

is a question of fact. Hale v. Vickers, Inc., 10 Neb. App. 627, 
635 N.W.2d 458 (2001). Findings of fact by the Workers' 
Compensation Court trial judge are not to be disturbed on appeal 
unless clearly wrong. Id. In testing the sufficiency of the evi
dence to support the findings of fact, the evidence must be con
sidered in the light most favorable to the successful party. Id.  

ANALYSIS 
Reasonable Controversy.  

Section 48-125(1) provides in relevant part as follows: 
Except as hereinafter provided, all amounts of compensation 
payable under the Nebraska Workers' Compensation Act 
shall be payable periodically in accordance with the methods
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of payment of wages of the employee at the time of the injury 
or death, except that fifty percent shall be added for waiting 
time for all delinquent payments after thirty days' notice has 
been given of disability or after thirty days from the entry of 
a final order, award, or judgment of the compensation court.  
Such payments shall be sent directly to the person entitled to 
compensation or his or her designated representative except 
as otherwise provided in section 48-149. Whenever the em
ployer refuses payment of compensation or medical pay
ments subject to section 48-120, or when the employer 
neglects to pay compensation for thirty days after injury or 
neglects to pay medical payments subject to such section 
after thirty days' notice has been given of the obligation for 
medical payments, and proceedings are held before the 
Nebraska Workers' Compensation Court, a reasonable attor
ney's fee shall be allowed the employee by the compensation 
court in all cases when the employee receives an award.  

[4] Section 48-125 authorizes a 50-percent penalty payment for 
waiting time involving delinquent payment of compensation and 
an attorney fee, where there is no reasonable controversy regard
ing an employee's claim for workers' compensation. See, Dawes 
v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 
167 (2003); Hale v. Vickers, Inc., supra.  

[5,6] A reasonable controversy under § 48-125 may exist (1) if 
there is a question of law previously unanswered by the appellate 
courts, which question must be answered to determine a right or 
liability for disposition of a claim under the Nebraska Workers' 
Compensation Act, or (2) if the properly adduced evidence would 
support reasonable but opposite conclusions by the Nebraska 
Workers' Compensation Court concerning an aspect of an em
ployee's claim for workers' compensation, which conclusions 
affect allowance or rejection of an employee's claim, in whole or 
in part. Dawes v. Wittrock Sandblasting & Painting, supra. To 
avoid the penalty provided for in § 48-125, an employer need not 
prevail in the employee's claim, but must have an actual basis in 
law or fact for disputing the claim and refusing compensation. Id.  

In the instant case, Premier can point to a number of factors 
which arguably could provide a factual basis for disputing 
Milliken's claim on the basis of causation, including Milliken's
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lack of specificity in recalling his complaints to his supervisors, his 
continuation of work following his injury, his failure to mention 
any injury to Kapple or anyone else at Premier upon quitting his 
job, and his failure to seek medical care for a full year after his 
injury, during which time he briefly held another job. Nonetheless, 
the record in this case shows that Premier had notice in January or 
February 2003 of Milliken's injury, but sought no independent 
opinion until August 2003. Then, when Premier's expert failed to 
contradict Dr. Fischer's opinion on causation, Premier paid 
Milliken the full amount due on the eve of trial and stipulated that 
Milliken's injury occurred in the course and scope of his employ
ment at Premier.  

We observe here the contrast between Premier's actions fol
lowing receipt of Dr. Fischer's letter and the actions of the em
ployer in McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 
587 N.W.2d 687 (1999). In McBee, the Nebraska Supreme Court 
found that a reasonable controversy existed prior to the physi
cian's deposition finding that the employee's injury was work 
related. Because the employer began making temporary total dis
ability payments within 30 days of the deposition, the court con
cluded that the review panel had correctly determined that penal
ties pursuant to § 48-125 should not have been imposed by the 
trial judge. In contrast, in the instant case, Dr. Fischer's report of 
January 28, 2003 (which was not rebutted), established that 
Milliken's injury was work related, yet the employer delayed 
approximately 7 months in making payments.  

[7] The Nebraska Supreme Court has held that "[t]he purpose 
of the 30-day waiting-time penalty and the provision for attorney 
fees in § 48-125 is to encourage prompt payment by making 
delay costly if the award has been finally established." Gaston v.  
Appleton Elec. Co., 253 Neb. 897, 902, 573 N.W.2d 131, 135 
(1998).  

"This provision for penalty was placed in the statute evi
dently with the object, not only to induce prompt payments 
after the award has been finally established, but, in case the 
award was contested, to compel prompt action on the part 
of the defendant in making his defense, and to defeat friv
olous delays and chronic procrastinations often occurring in 
the course of legal proceedings; and, when any of these
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conditions are found to exist, the penalty should be 
promptly imposed." 

Haake v. American Tool Cos., 8 Neb. App. 59, 67, 588 N.W.2d 
839, 845 (1999).  

We conclude that under the facts of this case, Premier had no 
actual basis for refusing to pay workers' compensation benefits 
to Milliken once Premier was put on notice of Milliken's injury, 
and that the trial court was clearly wrong in failing to award 
Milliken waiting-time penalties and attorney fees. We therefore 
reverse the judgment of the review panel, which affirmed the trial 
court's denial of waiting-time penalties, and remand the cause to 
the review panel for further remand to the trial court for a deter
mination of penalties and fees.  

Reasoned Decision.  
[8] Milliken also asserts that the trial court erred in failing to 

give a reasoned decision with respect to his request for a waiting
time penalty and attorney fees. Because of our decision to reverse 
the compensation court's judgment on this issue, it is unnecessary 
to address this assignment of error. An appellate court is not 
obligated to engage in an analysis which is not needed to adjudi
cate the controversy before it. Burke v. McKay, 268 Neb. 14, 679 
N.W.2d 418 (2004).  

CONCLUSION 
The record in this case shows that Premier was given notice of 

a work-related injury when it received Dr. Fischer's January 2003 
letter, that Premier delayed seeking any further medical opinion 
until August, and that Premier did not make payment until after 
Premier's expert's opinion failed to support Premier's position that 
this was not a compensable injury. However, the clear dictate of 
§ 48-125 is that if a defendant delays more than 30 days in mak
ing payment-in this case, from January to August-the defend
ant, to avoid a penalty, must be able to establish a reasonable con
troversy if the case comes to trial. Or, alternatively, the defendant 
must secure an agreement from the employee that there was a rea
sonable controversy at the time the payments are made. Here, 
Premier did neither. It simply stipulated to the compensability of 
the claim, which action had the effect of negating, for purposes of 
determining whether a reasonable controversy existed, all of the
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possible defenses which it now argues establish a reasonable con
troversy. Under the facts of this case, the Workers' Compensation 
Court was clearly wrong in failing to award Milliken the penalties 
due him pursuant to § 48-125.  

REVERSED AND REMANDED WITH DIRECTIONS.  

TRUDI R. HENKE, APPELLANT AND CROSS-APPELLEE, V.  

ROBERT P. GUERRERO, APPELLEE AND CROSS-APPELLANT.  

692 N.W.2d 762 

Filed February 15, 2005. No. A-04-532.  

1. Actions: Paternity: Child Support: Equity. While a paternity action is one at law, 
the award of child support in such an action is equitable in nature.  

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court's ruling.  

3. Paternity: Child Support: Appeal and Error. A trial court's award of child support 
in a paternity case will not be disturbed on appeal in the absence of an abuse of dis
cretion by the trial court.  

4. Child Support: Appeal and Error. In child support cases, where the credible evi
dence is in conflict on a material issue of fact, the appellate court considers, and may 
give weight to, the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another.  

5. Paternity: Child Support. Child support in a paternity action is to be determined in 
the same manner as in cases of children born in lawful wedlock.  

6. Child Support. An out-of-wedlock child has the statutory right to be supported to 
the same extent and in the same manner as a child born in lawful wedlock; the result
ing duty of a parent to provide such support may, under appropriate circumstances, 
require the award of retroactive child support.  

7. . The requirement of support begins at the time of the birth of a child, whether 
the child is born in lawful wedlock or otherwise.  

8. . Child support may be based on a parent's earning capacity when a parent vol
untarily leaves employment and a reduction in that parent's support obligation would 
seriously impair the needs of the children.  

9. Child Support: Rules of the Supreme Court. Earning capacity may be used as a 
basis for an initial determination of child support under the Nebraska Child Support 
Guidelines where evidence is presented that the parent is capable of realizing such 
capacity through reasonable effort.  

10. Evidence: Appeal and Error. A trial court has the discretion to determine the rele
vancy and admissibility of evidence, and such determinations will not be disturbed on 
appeal unless they constitute an abuse of that discretion.  

11. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, 
the admission or exclusion of evidence must unfairly prejudice a substantial right of 
a litigant complaining about such evidence admitted or excluded.
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12. Paternity: Time. An action to establish paternity may be brought by the mother of 
the child within 4 years after the child's birth.  

13. _ : . A paternity action need not be brought on behalf of the child if the mother 
brings the suit on her own behalf within 4 years of the child's birth.  

14. Paternity: Time: Child Support. If a mother brings a paternity action within 4 years 
of the child's birth, she need not bring it on behalf of the child and the court may 
award retroactive support under Neb. Rev. Stat. § 43-1412(3) (Reissue 1998).  

15. Equity: Pleadings. An action in equity vests the trial court with broad powers autho
rizing any judgment under the pleadings.  

16. _ : _ . A prayer for general equitable relief is to be construed liberally, and will 

often justify granting relief in addition to that contained in the specific prayer, pro
vided it fairly conforms to the case made by the petition and the evidence.  

17. Child Support. In determining the amount of a child support award, a trial court must 
consider the status, character, and situation of the parties and attendant circumstances, 
including the financial condition of the parties and the estimated cost of support of the 
children.  

18. . In the absence of a showing of bad faith, it is an abuse of discretion for a court 
to award retroactive child support when the evidence shows the obligated parent does 
not have the ability to pay the retroactive support and still meet current obligations.  

19. . A child born out of wedlock is entitled to child support retroactively to the 
date of birth, because it is upon the child's birth that the parental duty of support 
commences.  

20. _ . A parent's ability to pay retroactive support, among other things, must be con
sidered when awarding such support.  

21. _ . The paramount concern and question in determining child support is the best 
interests of the child.  

22. Child Support: Rules of the Supreme Court A court may deviate from the child 
support guidelines under some circumstances when subsequent children are involved; 
however, the court should adhere to the idea that both families should be treated as 
fairly as possible.  

23. Modification of Decree: Child Support. Depending on the equities of the situation, 
a court may determine whether support should be applied retroactively in modifica
tion cases.  

24. Paternity: Child Support: Equity: Rules of the Supreme Court. In a paternity 
case, the father's inability to pay retroactive support means that after assessing the 
equities of the case, the court can deviate from the child support guidelines in setting 
retroactive support, and because it is an equity matter, the court can also order a pay
ment plan for the retroactive support.  

25. Pleadings: Judgments: Appeal and Error. In the absence of appropriate plead
ings seeking and justifying an award, a trial court cannot err by failing to award 
such relief.  

26. Child Support: Rules of the Supreme Court: Insurance. Paragraph 0 of the 
Nebraska Child Support Guidelines, regarding health insurance, is subject to para
graph R of the guidelines, the basic subsistence limitation guideline.  

27. Constitutional Law: Parent and Child. The relationship between a parent and child 
is a constitutionally protected one, and although the father of a child born out of wed
lock need not be treated in all respects as is the father of a child born in wedlock, the
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relationship between an unwed father and his child is not devoid of constitutional 
protection.  

28. Visitation. Visitation of a child born out of wedlock is to be decided on the basis of 
what is in the best interests of the child and depends upon the existence of a familial 
relationship with the child.  

29. Statutes: Appeal and Error. Statutory interpretation presents a question of law.  
When reviewing questions of law, an appellate court has an obligation to resolve the 
questions independently of the conclusion reached by the trial court.  

30. Statutes. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning.  

31. Statutes: Appeal and Error. An appellate court will not resort to interpretation to 
ascertain the meaning of statutory words that are plain, direct, and unambiguous.  

32. Statutes. A court must place on a statute a reasonable construction which best achieves 
the statute's purpose, rather than a construction which would defeat that purpose.  

33. Statutes: Intent. In construing a statute, a court must look to the statutory objective 
to be accomplished, the evils and mischiefs sought to be remedied, and the purpose 
to be served, and then must place on the statute a reasonable or liberal construction 
that best achieves the statute's purpose, rather than a construction that defeats the 
statutory purpose.  

34. Paternity: Costs. It is within the discretion of the trial judge in a paternity action to 
determine costs if the disputing party loses.  

35. Paternity: Costs: Appeal and Error. Appellate courts review awards of costs in 
paternity actions for abuse of discretion.  

36. Paternity: Attorney Fees: Appeal and Error. In a paternity action, attorney fees are 
reviewed de novo on the record to determine whether there has been an abuse of dis
cretion by the trial judge. Absent such an abuse, the award will be affirmed.  

37. Attorney Fees. As a general rule, attorney fees and expenses may be recovered in a 
civil action only where provided for by statute or when a recognized and accepted uni
form course of procedure has been to allow recovery of attorney fees.  

38. Paternity: Attorney Fees. Attorney fees are authorized in a paternity action under 
Neb. Rev. Stat. § 43-1412(3) (Reissue 1998).  

39. Child Support. Reasonable security for payment of child support should be invoked 
only when compelling circumstances require it.  

40. Child Support: Liability. The father of a child shall be liable for the reasonable 
expenses of the mother of such child during the period of her pregnancy, confinement, 
and recovery.  

41. _ : _ . The liability for the support of a child is to be established by either 

judicial proceedings or acknowledgment, and such support shall be provided to the 
same extent for a child born out of wedlock as it is provided to a child born in law
ful wedlock.  

Appeal from the District Court for Hall County: JAMES 
LIVINGSTON, Judge. Affirmed in part, affirmed in part as modi
fied, and in part vacated.

Richard E. Gee for appellant.
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Chris A. Johnson, of Conway, Pauley & Johnson, P.C., for 
appellee.  

SIEVERS, MOORE, and CASSEL, Judges.  

SIEVERS, Judge.  
Trudi R. Henke appeals the order of the Hall County District 

Court establishing the paternity of and granting support for her 
minor child, Leauna L. Henke. Robert P. Guerrero, the putative 
father, cross-appeals the order of support. The matter of child sup
port is complicated by the fact that Trudi and Robert both have 
spouses and children from their marriages.  

FACTUAL AND PROCEDURAL BACKGROUND 
On June 5, 2000, Trudi gave birth to Leauna. At the time of 

Leauna's birth, Trudi was already married to Brian Henke. On 
July 31, 2002, Trudi filed a petition against Robert to establish 
paternity. On January 10, 2003, a hearing was held in the Hall 
County District Court on Trudi's motion for genetic testing. The 
court granted the motion and ordered testing of both Robert and 
Brian, but reserved the right to later assess costs for the testing.  
Following a hearing on the petition to establish paternity, the 
court entered an order on February 24, 2004, finding that Robert 
was Leauna's biological father and ordering child support. Only 
the matter of support is at issue in this appeal.  

At the time of Leauna's birth, Robert was married, and he was 
still married at the time of the hearing. Robert and his wife have 
three children-a son born December 5, 1994, and twins born 
March 7, 2002. Trudi and Brian also were still married and have 
two other children born prior to Leauna's birth, one of whom is 
not Brian's biological child.  

From February 10, 1997, to April 5, 2002, Robert was em
ployed at Mayhew Signs, Inc., which is owned by Trudi's father.  
While employed at Mayhew Signs, Robert earned $13.50 per hour 
plus benefits. Within a week or two after quitting Mayhew Signs, 
Robert began working at another sign company where he earned 
$11.50 per hour without benefits. Robert's wife resigned from her 
job in July 2002 to stay at home and care for her and Robert's 
children. Robert was laid off from the second sign company on 
October 9, 2003. On December 2, he obtained employment with a
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heating, air conditioning, and electrical company and was still 
employed there at the time of trial, earning $9.50 per hour without 
benefits. Robert has a high school diploma and received a certifi
cate from an "electrical college" but does not have a degree.  

Trudi is employed at Mayhew Signs as a graphic artist and 
salesperson. At the time of trial, she had been employed there for 
10 years. Trudi's 2003 W-2 form shows her gross wages to be 
$25,616.22 before her retirement contribution, leaving $24,966.22 
as taxable gross income. Her husband, Brian, is employed, and 
their housing and family health insurance are provided as a bene
fit of Brian's employment. No evidence of Brian's earnings was 
submitted at trial.  

The trial court ordered Robert to pay child support for Leauna 
of $252 per month commencing on July 1, 2000. The court stated 
that his child support "[a]rrearages" shall be paid in the sum of 
$50 per month. The court also ordered Robert to pay $25 per 
month for "unpaid birth expenses" for Leauna of $276.94. The 
court ordered that Robert carry health insurance on Leauna "if 
available through his employment" and that he pay 38 percent of 
her annual noncovered health expenses above the first $480, 
which initial amount Trudi was to pay. Both parties were ordered 
to pay their own costs and fees. Trudi filed a motion for new trial 
on March 4, 2004. In a subsequent order on April 5, the court 
overruled the motion for new trial and modified its previous 
order by awarding Trudi one-half of the $700 genetic testing fee.  
Trudi timely appeals, and Robert cross-appeals.  

ASSIGNMENTS OF ERROR 
Trudi asserts, reassigned and restated, that the trial court erred 

in (1) calculating Robert's child support obligation on the basis of 
his wage of $9.50 per hour at the time of trial rather than on the 
$13.50 per hour he earned before he quit Mayhew Signs; (2) re
fusing to admit exhibit 32, which showed the availability of jobs 
he could have applied for; (3) not reducing Trudi's income by 
the amount of her retirement contribution; (4) choosing a single 
monthly retroactive child support amount; (5) not ordering Robert 
to pay his share of Leauna's medical and childcare costs from her 
birth to the date of trial; (6) not ordering Robert to pay a percent
age of Leauna's health insurance costs; (7) ordering visitation
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when Robert actively opposed any effort to set up visits; (8) not 
ordering Robert to pay all of the costs of genetic testing; (9) not 
ordering Robert to pay a part of Trudi's attorney fees and costs; 
(10) not ordering Robert to post security for child support; and 
(11) refusing to admit exhibit 30, which pertained to life insurance.  

On cross-appeal, Robert asserts, reassigned and restated, that 
the court erred in (1) awarding retroactive child support, (2) set
ting the amount of child support without considering the poverty 
guidelines in effect on the day of trial, and (3) ordering Robert to 
contribute to past medical birth expenses and future unreimbursed 
medical expenses and to acquire health insurance for Leauna if 
such insurance is available through his employment.  

STANDARD OF REVIEW 
[1-3] While a paternity action is one at law, the award of child 

support in such an action is equitable in nature. State on behalf of 
Joseph F v. Rial, 251 Neb. 1, 554 N.W.2d 769 (1996). When 
reviewing a question of law, an appellate court reaches a conclu
sion independent of the lower court's ruling. Id. A trial court's 
award of child support in a paternity case will not be disturbed on 
appeal in the absence of an abuse of discretion by the trial court.  
Weaver v. Compton, 8 Neb. App. 961, 605 N.W.2d 478 (2000).  

[4] In child support cases, where the credible evidence is in 
conflict on a material issue of fact, the appellate court considers, 
and may give weight to, the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Brockman v. Brockman, 264 Neb. 106, 646 
N.W.2d 594 (2002).  

ANALYSIS 
General Principles.  

[5-7] Child support in a paternity action is to be determined in 
the same manner as in cases of children born in lawful wedlock.  
Neb. Rev. Stat. § 43-1402 (Reissue 2004). An out-of-wedlock 
child has the statutory right to be supported to the same extent and 
in the same manner as a child born in lawful wedlock; the result
ing duty of a parent to provide such support may, under appropri
ate circumstances, require the award of retroactive child support.  
State on behalf of Joseph F v. Rial, supra; Weaver v. Compton, 
supra. The requirement of support begins at the time of the birth
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of the child, whether the child is born in lawful wedlock or other
wise. Weaver v. Compton, supra.  

Present Wage Versus Past Wage.  
Trudi asserts that the trial court erred in calculating Robert's 

child support based on his wage of $9.50 per hour at the time of 
trial instead of based on his earning capacity, because he volun
tarily left his previous employment paying $13.50 per hour.  
Paragraph D of the Nebraska Child Support Guidelines provides 
in part: "If applicable, earning capacity may be considered in lieu 
of a parent's actual, present income and may include factors such 
as work history, education, occupational skills, and job opportu
nities. Earning capacity is not limited to wage-earning capacity, 
but includes moneys available from all sources." 

[8,9] Child support may be based on a parent's earning capac
ity when a parent voluntarily leaves employment and a reduction 
in that parent's support obligation would seriously impair the 
needs of the children. Claborn v. Claborn, 267 Neb. 201, 673 
N.W.2d 533 (2004). Additionally, earning capacity may be used 
as a basis for an initial determination of child support under the 
Nebraska Child Support Guidelines where evidence is presented 
that the parent is capable of realizing such capacity through rea
sonable effort. Id.  

The trial court stated in its order that it used Robert's income 
at the time of trial to calculate child support. The court reasoned 
that it "rejects the testimony that [Robert] could be rehired at 
[Mayhew Signs] based upon the testimony of the parties pre
sented" and that it "further finds that [Robert] has made every 
effort to obtain employment at his job level and earning capac
ity." Robert testified that Trudi "forced" him to leave his job at 
Mayhew Signs. He also testified that he had applied for employ
ment at over 20 places and that he was looking for "better work." 
There was no evidence indicating that Robert resigned from his 
employment at Mayhew Signs to avoid paying child support or 
that he resigned in bad faith. It is perhaps self-evident that 
Robert's continuing to work for Trudi's father with Trudi at the 
same workplace is not realistic. Moreover, the trial court was in 
a better position than this court to hear and see the witnesses and 
assess the evidence. There was no abuse of discretion in basing
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child support on Robert's income of $9.50 per hour at the time 
of trial.  

Evidence of Job Availability.  
[10,11] Trudi argues that the court erred in not admitting 

exhibit 32, which comprised newspaper "clippings" of classified 
advertisements for various jobs. A trial court has the discretion to 
determine the relevancy and admissibility of evidence, and such 
determinations will not be disturbed on appeal unless they con
stitute an abuse of that discretion. Sharkey v. Board of Regents, 
260 Neb. 166, 615 N.W.2d 889 (2000). To constitute reversible 
error in a civil case, the admission or exclusion of evidence must 
unfairly prejudice a substantial right of a litigant complaining 
about such evidence admitted or excluded. Big River Constr. Co.  
v. L & H Properties, 268 Neb. 207, 681 N.W.2d 751 (2004).  

Exhibit 32 consisted of individual advertisements for jobs that 
were cut from a newspaper and then attached to four sheets of 
paper, the entirety of which was then marked and offered as 
exhibit 32. Prior to offering the exhibit, Trudi testified on direct 
examination as follows: 

Q ... You have known [Robert] for many years, have you 
not? 

A Yes, I have.  

Q And you know that he is a very talented young man 
and has a lot of job skills, isn't that right? 

A Yes.  
Q And because of that knowledge, when you found out 

that he had been laid off . . . did you begin to watch the 
newspaper for possible jobs that he could apply for? 

A Yes.  
Q And did you go through the newspaper methodically 

and clip out the clippings that you felt would be jobs that he 
would be qualified for? 

A Yes.  
Trudi's counsel then offered exhibit 32, to which Robert objected 
on the bases of relevancy and foundation. The court sustained the 
objection, and no other testimony regarding the exhibit was elic
ited; nor was any limited offer of the exhibit made.
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The only foundation established for exhibit 32 was that Trudi 
knew Robert's skills and found jobs advertised in the newspaper 
for which she "felt" he was qualified. However, the numerous 
advertisements in exhibit 32 contain various job descriptions, 
only some of which specify required skills. The foundational 
evidence for the exhibit was Trudi's testimony that Robert was 
"talented" with "a lot of job skills" and that she "felt" he was 

qualified for the jobs shown on exhibit 32-plus Robert's brief 
testimony about his "electrical college" certificate. One of the 

advertisements was for a "Field Research Technician." It stated 
that the employer offering the position "preferred" that a candi
date have "[e]xperience with corn production, farm equipment 
and computers." There was no evidence that Robert had any such 
experience. Additionally, there was no showing that all the jobs 
on exhibit 32 paid more than Robert's position at the time of trial.  
In fact, one of the advertisements, for "Inventory Specialists," 
provided that the work was part time with earnings of "up to $8 
per hour to start." This was less than the $9.50 per hour Robert 
was making working full time. The foundation for the admission 
of exhibit 32 was clearly inadequate. Moreover, while our exam
ination of the exhibit reveals that some of the clippings had rele
vance, some did not, and the offer was of the entire four pages 
composing the exhibit. The trial court did not abuse its discretion 
in sustaining the objection to the admission of exhibit 32.  

Retirement Exclusion.  
Trudi asserts that the trial court erred in not excluding her retire

ment contribution from her gross income when calculating child 
support. Paragraph E(4) of the child support guidelines provides 
for a deduction for certain retirement contributions: 

Retirement. Individual contributions, in a minimum amount 
required by a mandatory retirement plan. Where no manda
tory retirement plan exists, a deduction shall be allowed for a 
continuation of actual voluntary retirement contributions not 
to exceed 4 percent of the gross income from employment or 
4 percent from the net income from self-employment.  

Although Trudi argues that the court did not reduce her gross 
income by the amount of her retirement contribution, the trial court 
used a monthly wage of $2,083.02, which amounts to $24,996.24 
annually. This figure reflects Trudi's taxable income after the
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retirement contribution is deducted. Had the trial court used 
Trudi's gross wage before retirement was deducted, $25,616.22 
as reflected by her 2003 W-2 form, the worksheet would have 
stated a monthly income of $2,134.69. In short, on the child sup
port worksheet used by the trial court, the amount Trudi con
tributed to retirement had been subtracted from her "Total Monthly 
Income (Taxable)" instead of listed under "Other Deductions." 
Thus, the trial court accounted for Trudi's retirement contribution.  
Trudi's argument is without merit.  

Trial Court's Order for Retroactive Support.  
[12,13] Robert argues in his cross-appeal that the award of ret

roactive support was error because the claim for such support was 
not pled in Trudi's petition and because such claim was not 
brought in Leauna's name. Neb. Rev. Stat. § 43-1411 (Reissue 
2004) provides in part that an action to establish paternity may be 
brought by the mother of the child within 4 years after the child's 
birth. The Nebraska Supreme Court in Doak v. Milbauer, 216 Neb.  
331, 343 N.W.2d 751 (1984), held that § 43-1411 indicates that a 
paternity action need not be brought on behalf of the child if the 
mother brings the suit on her own behalf within 4 years of the 
child's birth. Further, under Neb. Rev. Stat. § 43-1412(3) (Reissue 
1998), if a judgment is entered in a paternity action declaring the 
alleged father to be the father of the child, "the court shall retain 
jurisdiction of the cause and enter [an] order of support, including 
the amount, if any, of any court costs and attorney's fees." 

[14] In Weaver v. Compton, 8 Neb. App. 961, 605 N.W.2d 478 
(2000), we said that an out-of-wedlock child has the statutory 
right to be supported to the same extent and in the same manner 
as a child born in lawful wedlock and that the resulting duty of a 
parent to provide such support may, under appropriate circum
stances, require the award of retroactive child support. The 
requirement of support begins at the time of the birth of the child, 
whether the child is born in lawful wedlock or otherwise. Id.  
Clearly, retroactive support is included in the "support" that the 
trial court may order under § 43-1412(3). Therefore, we find that 
if the mother brings the paternity action within 4 years, she need 
not bring it on behalf of the child and the court may award retro
active support under § 43-1412(3).
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Here, Trudi filed a petition on her own behalf for paternity 
within 2 years of Leauna's birth; thus, she was not required to 
bring the action on behalf of Leauna. In her petition, Trudi prayed 
only for an order finding Robert to be Leauna's biological father 
and "for such other relief as may be allowed by law or equity." At 
the hearing, there was evidence admitted regarding both future 
support and retroactive support. In fact, Robert submitted exhibit 
37, a child support calculation specifically for retroactive support.  
Thus, the issue of retroactive support was tried.  

[15,16] Trudi's petition prayed for "such other relief as may be 
allowed by law or equity," and child support is equitable relief, see 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004), 
which, as said, can be awarded by the court upon determination of 
paternity under § 43-1412(3). Thus, Trudi need not have specifi
cally requested child support in order for the court to award such 
support. See, City of Beatrice v. Goodenkauf, 219 Neb. 756, 366 
N.W.2d 411 (1985) (action in equity vests trial court with broad 
powers authorizing any judgment under pleadings); Daugherty v.  
Ashton Feed and Grain Co., Inc., 208 Neb. 159, 303 N.W.2d 64 
(1981) (prayer for general equitable relief is to be construed liber
ally, and will often justify granting relief in addition to that con
tained in specific prayer, provided it fairly conforms to case made 
by petition and evidence). Therefore, Trudi's general pleading 
requesting "other relief" was sufficient for the court to award child 
support and retroactive support, and the parties clearly tried the 
issue of retroactive support. Robert's arguments on cross-appeal 
that the court erred in awarding retroactive support because the 
claim therefor was brought by Trudi on her own behalf rather than 
on Leauna's and because it was not pled for in Trudi's petition are 
without merit.  

Amount of Retroactive Support.  
Trudi asserts that "[i]t was error to pick a single per monthly 

[sic] child support figure to be paid retroactively rather than what 
the amount should have been as the various children were born." 
In contrast, Robert asserts on cross-appeal that the court erred in 
ordering retroactive support because the court failed to consider 
the poverty guidelines and Robert's ability to pay retroactive sup
port. We combine these claims for discussion.
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Paragraph R of the Nebraska Child Support Guidelines states: 
Basic Subsistence Limitation. A parent's support, child care, 
and health care obligation shall not reduce his or her net 
income below the minimum of $776 net monthly for one 
person, or the poverty guidelines updated annually in the 
Federal Register by the U.S. Department of Health and 
Human Services under authority of 42 U.S.C. § 9902(2), 
except minimum support may be ordered as defined in para
graph I above.  

The trial court ordered Robert to pay support of $252 per 
month "commencing on July 1, 2000," the month after Leauna's 
birth. Such order would produce arrearages of $10,836 calculated 
from July 1, 2000, to February 1, 2004 (the first day of the month 
following Leauna's birth through the last month before the order).  
Then, later in its order, the trial court stated that the "[a]rrearages 
in child support shall be paid in the sum of $50 per month, com
mencing March 1, 2004, and on the first day of each and every 
month thereafter until the arrearages have been paid in full with 
any interest accruing thereon." Without considering interest, it 
would take Robert 18 years to pay the arrearages at that rate. We 
assume that in ordering the "arrearages" to be paid, the trial court 
meant retroactive support, the obligation therefor beginning July 
1, 2000. See Weaver v. Compton, 8 Neb. App. 961, 605 N.W.2d 
478 (2000).  

[17] Robert argues that the trial court failed to consider his 
financial inability to pay any retroactive support. A similar argu
ment was raised by the father in Lawson v. Pass, 10 Neb. App.  
510, 633 N.W.2d 129 (2001). The father in Lawson argued that 
Cooper v. Cooper, 8 Neb. App. 532, 598 N.W.2d 474 (1999), sup
ported the idea that retroactive support should be awarded de
pending on the parent's ability to pay. In Cooper, we quoted the 
proposition from the Nebraska Supreme Court's opinion in 
Faaborg v. Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998), that 
"'[i]n determining the amount of a child support award, this court 
has consistently held that the trial court must consider the status, 
character, and situation of the parties and attendant circum
stances, including the financial condition of the parties and the 
estimated cost of support of the children.' " 8 Neb. App. at 537-38, 
598 N.W.2d at 478. And, in discussing the lump-sum payment of
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child support which necessarily results from an order of retroac
tive support, we expanded upon the above-quoted excerpt from 
Faaborg, holding that in awarding retroactive support, "the abil
ity to pay is a paramount factor." Cooper v. Cooper, 8 Neb. App.  
at 538, 598 N.W.2d at 478.  

[18] Our conclusion in Cooper was that "in the absence of a 
showing of bad faith, it is an abuse of discretion for a court to 
award retroactive child support when the evidence shows the 
obligated parent does not have the ability to pay the retroactive 
support and still meet current obligations." 8 Neb. App. at 538, 
598 N.W.2d at 478. However, in Lawson v. Pass, supra, we 
noted that Cooper was a modification of a divorce decree, as 
was Faaborg v. Faaborg, supra, whereas Lawson involved child 
support ordered in a paternity decree. In Riggs v. Riggs, 261 
Neb. 344, 622 N.W.2d 861 (2001), the Nebraska Supreme Court 
seemed to at least tacitly endorse the concept in Cooper that cir
cumstances may exist where a noncustodial parent lacks the 
ability to pay retroactive child support and still meet current 
obligations. But, in Lawson, we said: 

[N]either Riggs nor Cooper makes it totally clear whether 
such a finding [of inability to pay] means that no retroactive 
support should be awarded or that the court should devise a 
payment plan as was attempted here. Additionally, Cooper 
was a modification of divorce support order, and whether 
the doctrine under discussion applies in a paternity setting 
was not decided.  

10 Neb. App. at 519, 633 N.W.2d at 137. Nonetheless, we deter
mined in Lawson, "[T]he . .. evidentiary record does not support 

the conclusion that under Riggs and Cooper, [the father] should 
be relieved of all retroactive child support, even if we were to hold 
that the Cooper doctrine applies to the retroactive portion of child 
support in a paternity case-a matter we do not decide." 10 Neb.  
App. at 519, 633 N.W.2d at 137-38.  

With that history in place, we find ourselves faced with an evi
dentiary record in this case that compels that we further delineate 
the consequences in a paternity action of a noncustodial parent's 
inability to pay. The choices appear to be that there is then simply 
no duty to pay retroactive support or that the amount of retroac
tive support can be reduced as a deviation from the guidelines and
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a payment plan ordered for a parent who is financially unable to 
satisfy a judgment for the entirety of the retroactive support owed.  

[19,20] The law is firmly established that "children born out of 
wedlock are entitled to the same duty of support as children born 
in wedlock.. . .A child born out of wedlock is entitled to child sup
port retroactively to the date of birth, because it is upon the child's 
birth that the parental duty of support commences." Willers v.  
Willers, 255 Neb. 769, 778, 587 N.W.2d 390, 396 (1998). See, 
also, State on behalf of Joseph F v. Rial, 251 Neb. 1, 554 N.W.2d 
769 (1996); Weaver v. Compton, 8 Neb. App. 961, 605 N.W.2d 478 
(2000). Because the award of child support is an equitable pro
ceeding, and because child support in a paternity action is to be 
determined in the same manner as in cases of children born in law
ful wedlock, a parent's ability to pay retroactive support, among 
other things, must be considered when awarding such support.  

[21,22] The paramount concern and question in determining 
child support is the best interests of the child. See Peter v. Peter, 
262 Neb. 1017, 637 N.W.2d 865 (2002). But, in the instant case, 
because of unusual circumstances, we also must consider that 
there are multiple families involved. See Brooks v. Brooks, 261 
Neb. 289, 622 N.W.2d 670 (2001) (court may deviate from child 
support guidelines under some circumstances when subsequent 
children are involved; however, court should adhere to idea that 
both families should be treated as fairly as possible). Although 
this is not a multiple-family case based on a remarriage, it is about 
as complex a multifamily situation as we can imagine.  

[23,24] The court in Riggs v. Riggs, 261 Neb. 344, 622 N.W.2d 
861 (2001), held that depending on the equities of the situation, a 
court may determine whether support should be applied retroac
tively in modification cases; but this holding was made in the con
text of the retroactivity of a modified previously existing child 
support order in a divorce case. Here, retroactivity is at issue in an 
initial support order in a paternity case. We think that we must 
operate from the now well-established premise that the out-of
wedlock child is entitled to the same support as the child born in 
wedlock. In the latter instance, there is neither authority nor jus
tification for dispensing entirely with the obligation to pay sup
port, and thus, there cannot be a different rule in paternity actions.  
Accordingly, the inability to pay retroactive support in a paternity
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case does not obviate the obligation, but, rather, the consequences 
of such inability are to be handled in the context of the Nebraska 
Child Support Guidelines, which are applicable to paternity 
actions. As a result, in a paternity case, the father's inability to pay 
retroactive support means that after assessing the equities of the 

case, the court can deviate from the child support guidelines in 
setting retroactive support, and because it is an equity matter, the 
court can also order a payment plan for the retroactive support.  

We now consider the equities in the present case. Trudi has two 
other children, and her 2003 gross monthly income, according to 
the trial court, was $2,083.02. Trudi's husband, Brian, works full 
time, although there was no evidence of his income; but housing 
and health insurance for his family, including Leauna, are pro
vided as part of Brian's compensation, at a cost of $708.38 per 
month for the family's five members. There is no evidence that 
Leauna has unmet needs or special needs.  

Robert earns $9.50 per hour, which calculates to $1,646.67 per 
month ($9.50 x 40 hours = $380/week x 52 weeks = $19,760/year 
+ 12 months = $1,646.67/month). His wife does not work outside 
the home, as she stays home to care for her and Robert's three 
children. Neither Robert nor his wife currently has health insur
ance, and it is not offered through Robert's employer. Their chil
dren are "on Medicaid." The 2003 version of paragraph R of the 
child support guidelines, which paragraph is entitled "Basic 
Subsistence Limitation" and was in effect at the time of trial, pro
vided that the monthly income for one person shall not be reduced 
below $748. Robert's monthly net income of $1,048.97 (as deter
mined by the trial court in its child support worksheets), when 
reduced by child support of $252 and a retroactive support pay
ment of $50, leaves him with a monthly income which is $1.03 
below the basic subsistence limitation.  

Although the trial court allowed for the retroactive support to 
be paid at the rate of $50 per month, the total arrearages at $252 
per month beginning July 1, 2000, through February 1, 2004, 
would be $10,836. Without figuring interest, it would take Robert 
18 years at $50 per month to pay the debt, and at his earning level, 
the burden of this debt over nearly a 20-year timespan-during 
which Robert must also meet current obligations for a family of 
five-creates an untenable financial situation.
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Therefore, the equities require that retroactive support be set 
after a deviation from the child support guidelines, because even 
the nominal amount of $50 per month for child support under the 
guidelines drops Robert below the poverty guideline when his 
present obligation of $252 per month in current support is taken 
into account. Therefore, a retroactive support obligation of $252 
per month beginning July 1, 2000, is simply too much. The sim
ple reality of this case is that given Robert's position on the earn
ings ladder, his earnings are not adequate for us to be able to say 
that all of his children are being treated fairly and equally under 
the trial court's order. At $252 per month in current support plus 
$50 per month toward retroactive support, 29 percent of Robert's 
monthly net income will be devoted to Leauna even though he 
has three other children. This is a disproportionate amount of his 
net income for Leauna when the needs of his other three children 
are considered. And, while Robert's role in creating this situation 
is obvious, our concern has to be for fairness for all the chil
dren-recognizing that neither party should expect the courts to 
produce a perfectly fair economic result. The simple truth is that 
there is not enough money. The circumstances and the equities, 
principally Robert's lack of ability to pay and the needs of his 
other children, require that there be a deviation from the guide
lines as to retroactive support. The appropriate deviation is to set 
the retroactive support at the "nominal" level found in the guide
lines-$50 per month.  

We modify the trial court's award of retroactive support to $50 
per month, the minimum support allowed for a child under the 
guidelines. Such support obligation shall begin July 1, 2000, and 
run through February 1, 2004, the month before the decree was 
entered. See Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 
(1991). Thus, the total amount of retroactive support to be paid is 
$2,150. Beginning March 1, 2004, Robert must pay $252 per 
month in current child support for Leauna, plus $50 per month 
applied against his retroactive support arrearage of $2,150.  

Childcare and Medical Care Costs.  
Trudi asserts that the court erred in not ordering Robert to pay 

past medical or daycare expenses for Leauna from her date of birth 
until trial. In Weaver v. Compton, 8 Neb. App. 961, 605 N.W.2d 
478 (2000), the mother asserted on appeal that the trial court erred
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in not ordering the father to pay daycare or medical expenses dat
ing back to the minor child's birth. We found in Weaver that the 
child support guidelines instructed that childcare should be con
sidered independently of the support amount. We also determined 
that the mother had neither "allege[d] the amount of day-care or 

prepetition medical expenses, nor ... request[ed] them in her peti
tion." Id. at 970-71, 605 N.W.2d at 485. Therefore, the Weaver 
court found, it was not error for the trial court to have failed to 
grant relief that was not requested in the petition.  

[25] Here, Trudi also did not request recovery of daycare or 
medical expenses in her petition. Her petition was "to [e]stablish 

[p]aternity" and did not set forth any allegations as to daycare or 
medical expenses, although she submitted evidence of the ex
penses at the hearing. The petition simply prayed for a finding that 
Robert is Leauna's biological father and "such other relief as may 
be allowed by law or equity." Although Trudi's general request for 
relief may be sufficient to justify an award of relief, it is not suffi
cient for her to attack the trial court's failure to award specific 
relief for which she did not ask. In the absence of appropriate 
pleadings seeking and justifying an award, a trial court cannot err 
by failing to award such relief. Kovanda v. Vavra, 10 Neb. App.  
486, 633 N.W.2d 576 (2001). See, also, Weaver v. Compton, supra.  
Trudi's argument is without merit.  

Health Insurance.  
Paragraph 0 of the Nebraska Child Support Guidelines pro

vides in part that "fc]hildren's health care expenses are specifi
cally included in the guidelines amount of up to $480 per child 
per year. Children's health care needs are to be met by requiring 
either parent to provide health insurance as required by state law." 
The trial court ordered Robert to "carry health insurance on 
[Leauna], if available through his employment." The court also 
ordered that Trudi pay the first $480 of annual noncovered health
related expenses, and any other noncovered expenses were to be 
paid 62 percent by Trudi and 38 percent by Robert.  

Trudi asserts that the court erred in not requiring Robert to pay 
a percentage of Leauna's health insurance costs "where he vol
untarily left Mayhew Signs where he had health insurance avail
able to him." Robert argues on cross-appeal that it was error to 
order him to pay even 38 percent of noncovered expenses above
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the first $480 or carry health insurance if it is available through 
his employment.  

Because paragraph 0 of the child support guidelines provides 
that "either parent" must carry health insurance on the child, the 
trial court had discretion in determining which parent should pay 
for it. The trial court obviously found that Trudi was better situated 
than Robert to carry health insurance for Leauna, and we agree.  
The record indicates that Brian's employer provides Trudi and 
Brian's family with health insurance; plus, both Trudi and Brian 
work full time. There was no evidence of any extra cost to carry 
Leauna on Brian's policy, and in these circumstances, such evi
dence would appear to be desirable to support a claim of an abuse 
of discretion in how the trial court handled the health insurance. At 
the time of trial, Robert's current employer did not provide health 
insurance, and Robert did not carry health insurance for his other 
three children, himself, or his wife. We have already determined 
that Robert did not leave Mayhew Signs in bad faith-thus, his 
leaving his previous employment cannot, by itself, be a basis for 
ordering him to pay health insurance costs.  

[26] Turning to Robert's complaint on this issue, we note that 
paragraph 0 of the child support guidelines, regarding health in
surance, is subject to paragraph R of the guidelines, the basic sub
sistence limitation guideline. Kearney v. Kearney, 11 Neb. App. 88, 
644 N.W.2d 171 (2002). With just the monthly payments of cur
rent support and $50 in retroactive support, Robert falls below the 
poverty level. Therefore, the trial court erred in ordering Robert to 
carry health insurance if it becomes available through his employ
ment and to pay 38 percent of all Leauna's noncovered medical 
expenses beyond the first $480 annually. We vacate this portion of 
the trial court's order.  

Visitation.  
[27,28] Trudi asserts that the trial court erred in awarding 

Robert "reasonable visitation" because Robert "actively opposes 
any effort to set up visits." 

[T]he relationship between a parent and child is a constitu
tionally protected one and . . . although the father of a child 
born out of wedlock need not be treated in all respects as 
is the father of a child born in wedlock, the relationship
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between an unwed father and his child is not devoid of con
stitutional protection.  

White v. Mertens, 225 Neb. 241, 244,404 N.W.2d 410,413 (1987).  
Visitation of a child born out of wedlock is to be decided on the 
basis of what is in the best interests of the child and depends upon 
the existence of a familial relationship with the child. White v.  
Mertens, supra.  

There was no evidence showing that it was in Leauna's best 
interests to have visitation with Robert. Robert did not request 
visitation. Although the record does not contain evidence showing 
that Robert "actively opposes" visitation, the court erred in grant
ing visitation without any evidence that there is a "familial rela
tionship" with Leauna or that it is in her best interests. Therefore, 
we modify the trial court's order by vacating the award of rea
sonable visitation. This result is without prejudice to a later appli
cation for visitation supported by proper evidence.  

Genetic Testing.  
Trudi asserts that Robert should have paid all the costs for 

genetic testing as provided by Neb. Rev. Stat. § 43-1418 (Reissue 
2004). Section 43-1418 states: 

In cases where the court orders genetic testing at the 
request of a party, the requesting party shall initially pay 
such expense. In cases where the court orders genetic test
ing in the absence of a request of any party, the assessment 
of the cost of such testing shall be determined by the court.  
Whenever the disputing party prevails, the costs shall be 
borne by the other party.  

The trial court modified its original order entered February 24, 
2004, to provide that Robert shall pay one-half of the $700 
genetic testing fee.  

[29] Trudi argues that the statute suggests that "if a party dis
putes paternity (Robert) then the disputing party should pay the 
costs if they [sic] lose." Brief for appellant at 21. However, Robert 
argues that because the statute does not specifically indicate what 
happens when the disputing party loses, it is within the discretion 
of the trial judge to determine costs. Statutory interpretation pre
sents a question of law. When reviewing questions of law, an
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appellate court has an obligation to resolve the questions indepen
dently of the conclusion reached by the trial court. Mathews v.  
Mathews, 267 Neb. 604, 676 N.W.2d 42 (2004).  

[30-33] In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning. Id. An 
appellate court will not resort to interpretation to ascertain the 
meaning of statutory words that are plain, direct, and unambigu
ous. Id. A court must place on a statute a reasonable construction 
which best achieves the statute's purpose, rather than a construc
tion which would defeat that purpose. Id. In construing a statute, 
a court must look to the statutory objective to be accomplished, 
the evils and mischiefs sought to be remedied, and the purpose to 
be served, and then must place on the statute a reasonable or lib
eral construction that best achieves the statute's purpose, rather 
than a construction that defeats the statutory purpose. Id.  

Here, the court ordered genetic testing at Trudi's request, based 
on her petition to establish paternity and her subsequent "Motion 
for Testing." Robert was the disputing party-Trudi alleged in her 
petition that he was the "biological father" of Leauna, and he 
denied such paternity in his answer. He did not "prevail" in the 
dispute, because he was found to be Leauna's father. Trudi asks us 
to hold that if the disputing party does not prevail, the disputing 
party must pay all the costs of the genetic testing. We do not see 
that as a reasonable interpretation of the statute.  

[34,35] Instead, a reasonable interpretation of the statute is that 
it is within the discretion of the trial judge to determine costs if the 
disputing party loses. See, generally, Morrill County v. Darsaklis, 
7 Neb. App. 489, 584 N.W.2d 36 (1998) (appellate courts review 
awards of costs in paternity actions for abuse of discretion). There 
can be reasonable grounds for disputing paternity, for example, 
that the mother is married, and in such or similar situations, the 
trial court should have the discretion to award costs of paternity 
testing to achieve a fair and tenable result. Here, the court split the 
costs between the disputing party and the prevailing party. Given 
the circumstances, this was not an abuse of discretion.  

Attorney Fees.  
[36-38] In a paternity action, attorney fees are reviewed de 

novo on the record to determine whether there has been an abuse
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of discretion by the trial judge. Absent such an abuse, the award 
will be affirmed. Weaver v. Compton, 8 Neb. App. 961, 605 
N.W.2d 478 (2000); Morrill County v. Darsaklis, supra. As a gen
eral rule, attorney fees and expenses may be recovered in a civil 
action only where provided for by statute or when a recognized 
and accepted uniform course of procedure has been to allow 
recovery of attorney fees. Salkin v. Jacobsen, 263 Neb. 521, 641 
N.W.2d 356 (2002). Attorney fees are authorized in a paternity 
action under § 43-1412(3): 

If a judgment is entered .. . declaring the alleged father to 
be the father of the child, the court shall retain jurisdiction 
of the cause and enter [an] order of support, including the 
amount, if any, of any court costs and attorney's fees which 
the court in its discretion deems appropriate to be paid by 
the father.  

The trial court ordered that "[e]ach party shall pay [his or her] 
own fees and costs." Based on the financial circumstances of the 
parties, it was not an abuse of discretion for the trial court to order 
the parties to pay their own fees and costs.  

Security and Exhibit 30.  
[39] Trudi asserts that the trial court erred in not ordering 

Robert to post security for his child support. Neb. Rev. Stat.  
§ 42-371(6) (Cum. Supp. 2002) authorizes the posting of security 
to insure the payment of child support. Casselman v. Casselman, 
204 Neb. 565, 284 N.W.2d 7 (1979); Muller v. Muller, 3 Neb.  
App. 159, 524 N.W.2d 78 (1994). Trudi does not tell us where the 
money for such security would come from, and Robert plainly has 
no extra funds. The Nebraska Supreme Court in Casselman v.  
Casselman, supra, held that it was valid to order a person to post 
security to insure payment of a child support obligation. However, 
the Casselman court stated that "reasonable security for payment 
of . . . child support should be invoked only when compelling 
circumstances require it." 204 Neb. at 568, 284 N.W.2d at 9. In 
Casselman, the court found the compelling circumstances at issue 
to be 

almost total failure of the defendant to voluntarily pay the 
child support and alimony since entry of the decree; the 
plaintiff has suffered considerable trouble, expense, and
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many extraordinary proceedings, including contempt cita
tions, garnishments, and executions; and there appears to be 
no attempt by the defendant to comply with the order of the 
court.  

Id.  
Here, the only allegedly "compelling circumstances" Trudi 

offered were (1) that her ex-husband, the father of one of her chil
dren, died in a car accident and she now has no support from him 
and does not want the same thing to happen with Robert and (2) 
that although "Robert was ordered to pay $74.00 a month child 
support beginning in October of 2003," brief for appellant at 22, 
he had only made one payment by the time of trial. Although the 
latter fact does not bode well for voluntary payments, it is not so 
compelling that we think security must be ordered from Robert's 
meager resources-although later events could make it compel
ling. The trial court did not abuse its discretion in refusing to 
order security for child support payments.  

Trudi also asserts that the court erred in refusing to admit 
exhibit 30, which was evidence of the cost of life insurance for 
Robert. Robert objected to exhibit 30 on the bases of relevance 
and foundation, and the court sustained the objection. While the 
exhibit had some relevancy, the failure to admit it was not preju
dicial, because there is no evidence that Robert can afford to buy 
a life insurance policy and still meet his other obligations. See Big 
River Constr Co. v. L & H Properties, 268 Neb. 207, 681 N.W.2d 
751 (2004) (to constitute reversible error in civil case, admission 
or exclusion of evidence must unfairly prejudice substantial right 
of litigant complaining about such evidence admitted or ex
cluded). Therefore, the trial court did not abuse its discretion in 
excluding exhibit 30.  

Birth Expenses.  
[40] Robert asserts on cross-appeal that the trial court erred in 

ordering him to contribute to the birth expenses for Leauna. The 
trial court ordered Robert to pay $276.94, at the rate of $25 per 
month, for unpaid birth expenses. Neb. Rev. Stat. § 43-1407 
(Reissue 2004) provides: 

The father of a child shall also be liable for the reason
able expenses of the mother of such child during the period
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of her pregnancy, confinement and recovery. Such liability 
shall be determined and enforced in the same manner as the 
liability of the father for the support of the child.  

[41] The liability for the support of a child is to be established 
by either judicial proceedings or acknowledgment. See 
§ 43-1402. Such support shall be provided to the same extent for 
a child born out of wedlock as it is provided to a child born in law
ful wedlock. Id. Trudi testified that she incurred $553.88 in unin
sured medical expenses for Leauna's birth. Given the amount of 
expenses at issue and the dictates of § 43-1407, we cannot say that 
the trial court abused its discretion in determining that Robert 
owed Trudi half of the unpaid birth expenses-$276.94-paid at 
$25 per month.  

CONCLUSION 
We modify the trial court's award of retroactive support so that 

it is $50 per month from July 1, 2000, through February 1, 2004, 
for a total of $2,150, payable at the rate of $50 per month, with 
applicable interest. Beginning March 1, 2004, Robert must pay 
$252 per month in child support for Leauna, as ordered by the 
trial court, and the above-stated $50 per month on the arrearages 
of retroactive support. We vacate the portion of the trial court's 
order which requires Robert to carry health insurance for Leauna 
if it becomes available through his employment and to pay 38 per
cent of all Leauna's noncovered health expenses beyond the first 
$480 annually. We vacate the trial court's award of reasonable vis
itation. The trial court's order is affirmed in all other respects.  

AFFIRMED IN PART, AFFIRMED IN PART 

AS MODIFIED, AND IN PART VACATED.  

STATE OF NEBRASKA, APPELLEE, V.  

TERRY A. BROWN, APPELLANT.  

693 N.W.2d 559 

Filed February 22, 2005. No. A-03-1339.  

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 

Cause: Judgments: Appeal and Error. A trial court's ruling on a motion to suppress 

evidence, apart from determinations of reasonable suspicion to conduct investigatory
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stops and probable cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous.  

2. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.  
When reviewing a district court's determinations of reasonable suspicion to conduct 
an investigatory stop and probable cause to perform a warrantless search, ultimate 
determinations of reasonable suspicion and probable cause are reviewed de novo and 
findings of fact are reviewed for clear error, giving due weight to inferences drawn 
from those facts by the trial judge.  

3. Motions to Suppress: Judgments: Appeal and Error. When reviewing a trial 
court's ruling on a motion to suppress evidence, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses.  

4. Miranda Rights: Police Officers and Sheriffs: Investigative Stops: Motor 
Vehicles. Even though a motorist is detained pursuant to a traffic stop, there must be 
some further action or treatment by the police to render the motorist "in custody" and 
entitled to Miranda warnings.  

Appeal from the District Court for Seward County, ALAN G.  
GLESS, Judge, on appeal thereto from the County Court for Seward 
County, MARVIN V. MILLER, Judge. Judgment of District Court 
affirmed.  

David L. Kimble, Seward County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and Jeffrey J. Lux for appellee.  

IRWIN, Chief Judge, and MOORE and CASSEL, Judges.  

IRWIN, Chief Judge.  
I. INTRODUCTION 

Terry A. Brown appeals from an order of the district court 
which affirmed Brown's county court convictions on charges of 
driving under the influence (DUI) and having an "open container." 
Brown asserts on appeal that the lower courts erred in not finding 
that statements he made to law enforcement should have been sup
pressed because he was not advised of his Miranda rights. Because 
we find that Brown was not in custody for purposes of Miranda 
when the statements were made, we affirm.  

II. BACKGROUND 
On December 9, 2002, Officer Craig Shook of the Seward 

Police Department was dispatched to the scene of an automobile 
accident. When he arrived at the scene, Officer Shook observed a 
vehicle in the ditch. Officer Shook observed five people at the
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scene, but determined that only one, Brown, had been involved in 
the accident.  

When Officer Shook arrived, he observed Brown "walking 
away from the vehicle out of the ditch and . . . noticed that 
[Brown] was having a hard time keeping his balance." Then, as 
Brown approached, Officer Shook "could see that [Brown] had 
... very watery, bloodshot eyes and [Officer Shook] immediately 
smelled the odor of an alcoholic beverage coming from [Brown's] 
person." Officer Shook asked Brown whether he had been the 
driver of the vehicle, to which Brown responded affirmatively.  
Officer Shook asked how the accident had happened, to which 
Brown responded that "he was driving . . . and he was eating a 
sandwich" and that "he was attempting to pull off onto [another 
road] and miscalculated the road and went in the ditch." Finally, 
Officer Shook asked Brown whether he had been consuming alco
hol that night, to which Brown responded that he had had "a few 
beers." After having Brown perform field sobriety tests and sub
mit to a preliminary breath test, Officer Shook arrested Brown.  
A blood test later revealed that Brown's blood alcohol content 
was .144.  

On December 16, 2002, a complaint was filed in county court 
charging Brown with DUI and having an open container. On 
January 24, 2003, Brown filed a motion captioned "Motion for 
Jackson v. Denno Hearing," challenging the admissibility of state
ments he made to Officer Shook, and a motion to suppress phys
ical evidence. On February 26, the county court overruled the 
motions. On May 28, the county court found Brown guilty on 
both counts. On August 6, Brown was sentenced.  

Brown appealed the convictions and sentences to the district 
court. On October 31, 2003, the district court affirmed Brown's 
convictions. The district court found that Brown had not been in 
custody at the time of his statements to Officer Shook. The district 
court noted plain error concerning the sentence imposed for DUI, 
and modified that sentence. This appeal followed.  

III. ASSIGNMENT OF ERROR 
On appeal, Brown asserts that the lower courts erred in not 

finding that his statements should have been suppressed because 
he was not advised of his Miranda rights.
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IV. ANALYSIS 

1. "JACKSON v. DENNO" AND SUPPRESSION 
We initially note that both at the trial stage and on appeal to this 

court, Brown has couched his challenge to the admissibility of his 
statements to Officer Shook as a "Jackson v. Denno" challenge.  
See Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 
908 (1964). Brown did not allege that his statements were invol
untary, and he did not separately file a motion to suppress the 
statements on the basis that Miranda warnings were not given.  
See State v. Jones, 6 Neb. App. 647, 577 N.W.2d 302 (1998).  
Nonetheless, it is apparent from the record that Brown's challenge 
to the statements has consistently been that they are inadmissible 
because he was not advised of his Miranda rights, and we will 
proceed to ascertain the merits of Brown's assertion.  

2. STANDARD OF REVIEW 
[1-3] A trial court's ruling on a motion to suppress evidence, 

apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Petersen, 12 Neb. App. 445, 676 
N.W.2d 65 (2004). When reviewing a district court's determina
tions of reasonable suspicion to conduct an investigatory stop and 
probable cause to perform a warrantless search, ultimate determi
nations of reasonable suspicion and probable cause are reviewed 
de novo and findings of fact are reviewed for clear error, giving 
due weight to inferences drawn from those facts by the trial judge.  
Id. When reviewing a trial court's ruling on a motion to suppress 
evidence, an appellate court does not reweigh the evidence or 
resolve conflicts in the evidence, but, rather, recognizes the trial 
court as the finder of fact and takes into consideration that it 
observed the witnesses. Id.  

3. MIRANDA RIGHTS 

Brown asserts that the lower courts erred in finding that he was 
not in custody under the guidelines of Miranda v. Arizona, 384 
U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), and entitled to 
be warned of his Miranda rights before any statements he made 
would be admissible. The lower courts found that Brown was not
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in custody under Miranda. We agree with the lower courts and 
find no merit to Brown's assertions on appeal.  

In Berkemer v. McCarty, 468 U.S. 420, 104 S. Ct. 3138, 82 L.  
Ed. 2d 317 (1984), an officer noticed the defendant's car weaving 
in and out of its traffic lane. After stopping the defendant, who 
exhibited trouble standing, the officer concluded that the defend
ant would be arrested for a traffic violation. The defendant was 
also required to perform field sobriety tests and was questioned 
regarding his use of intoxicants.  

[4] The Berkemer Court held that roadside questioning of a 
motorist detained pursuant to a routine traffic stop does not con
stitute custodial interrogation subject to the dictates of Miranda.  
The Court reasoned that even though a motorist is detained pur
suant to a traffic stop, there must be some further action or treat
ment by the police to render the motorist "'in custody'" and 
entitled to Miranda warnings. Berkemer, 468 U.S. at 440. The 
Berkemer Court noted that there are two features of an ordinary 
traffic stop that mitigate the danger that a person's free exercise of 
the privilege against self-incrimination would be impaired. First, 
a traffic stop is presumptively brief, with the motorist generally 
obliged to answer a few questions and to wait while the officer 
checks the motorist's license and registration. Second, circum
stances surrounding the typical traffic stop are not such that the 
motorist feels completely at the mercy of the police. Most impor
tant, such a stop is public, subject to witness by passersby. In 
addition, a detained motorist is typically confronted by only one 
or two police officers.  

The Nebraska Supreme Court has adopted the holding of 
Berkemer in State v. Holman, 221 Neb. 730, 380 N.W.2d 304 
(1986), a case in which the defendant was stopped by a police offi
cer after she ran two stop signs. The officer could see four new 
truck tires in the open trunk of the defendant's vehicle. While the 
defendant sat in her vehicle, she gave the officer her license and 
registration and was asked about the ownership of the tires. The 
officer asked the defendant to step out of her vehicle and then 
placed her in his cruiser while he ran a check of her driver's his
tory, her registration, and her background for warrants. Under 
questioning by the officer, the defendant repeatedly denied that the 
tires were hers, although she claimed she knew who owned them.



13 NEBRASKA APPELLATE REPORTS

The defendant was arrested after the routine checks revealed that 
there was an outstanding warrant for her arrest and that her driver's 
license had been suspended. The defendant was later charged with 
theft of the tires. She sought to suppress her statements regarding 
the tires as violative of her right against self-incrimination.  

The Nebraska Supreme Court stated that upon stopping a vehi
cle for a traffic violation, it is lawful to detain the driver while 
checking the registration and the license of the driver. Holman, 
supra. Because the facts in Holman did not indicate that there had 
been some further action or treatment by the police officer to ren
der the driver "'in custody,'" the defendant's statements were 
held to be admissible. 221 Neb. at 736, 380 N.W.2d at 309.  

Although the facts of the instant case are slightly different from 
the facts in Berkemer v. McCarty, 468 U.S. 420, 104 S. Ct. 3138, 
82 L. Ed. 2d 317 (1984), and Holman, supra, most notably 
because Brown was outside his vehicle when he was contacted by 
police and the questioning occurred on the street rather than the 
more typical situation in which the driver remains inside the vehi
cle after being pulled over by police, we do not find that the fac
tual distinctions suggest a different outcome. We fail to see that 
the fact that Brown had already stepped outside of the vehicle by 
the time Officer Shook arrived and approached him can be seen to 
transform this case into anything legally distinguishable from a 
routine traffic stop investigation. To the contrary, under the analy
sis in Berkemer, the fact that Brown's encounter with Officer 
Shook was even more public than the usual traffic stop favors the 
State's position that no Miranda warnings were required. We also 
do not find the fact that Officer Shook testified that Brown was 
not free to leave to be determinative. See, e.g., State v. Vermuele, 
234 Neb. 973, 453 N.W.2d 441 (1990) (validity of arrest is based 
upon objective existence of probable cause, not officer's subjec
tive belief or knowledge).  

The facts in this case do not justify Brown's contention that his 
admissions to Officer Shook should have been suppressed. Upon 
arriving at the scene of a single-vehicle accident, Officer Shook 
observed Brown walking away from the vehicle, wobbly and 
stumbling, and asked Brown whether he had been the driver and 
whether he had been drinking. The record does not show any 
further action or treatment by the police to render Brown "in
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custody" and entitled to Miranda warnings. We therefore con
clude that the lower courts did not err in ruling that Brown's state
ments need not be suppressed.  

V. CONCLUSION 
We conclude that the lower courts did not err in ruling that 

Brown's statements need not be suppressed. Brown was not "in 
custody" for purposes of Miranda rights. The judgment of the 
district court is affirmed.  

AFFIRMED.  

ROSE MARY OLSON, APPELLANT AND CROSS-APPELLEE, 
v. DALE F. OLSON, APPELLEE AND CROSS-APPELLANT.  

693 N.W.2d 572 

Filed March 1, 2005. No. A-03-877.  

1. Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge.  
This standard of review applies to the trial court's determinations regarding division 
of property, alimony, and attorney fees.  

2. Appeal and Error. In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent conclusions 
with respect to the matters at issue.  

3. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through a judicial system.  

4. Property Division. Property owned by a party at the time of marriage is not marital 
property.  

5. . With respect to separate property, whether inherited, gifted, or premarital, if it 
can be identified, it is typically set off to the inheriting spouse, the spouse donee of 
the gift, or the spouse who brought the property into the marriage. An exception to 
this general rule applies where the spouse not owning the property prior to the mar
riage has significantly cared for the property during the marriage.  

6. Property Division: Proof. The burden of proof to show that property is a nonmarital 
asset remains with the person making the claim.  

7. Property Division: Appeal and Error. It is not error to restrict the credit of separate 
property to the identical property which is retained during the marriage or to the value 
of the property at the time of the marriage or when disposed of during the marriage.  

8. Corporations: Stock. Shares of stock of a corporation in the hands of an individual 
are a distinct entity from the property of the corporation.
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9. Corporations: Valuation. A trial court's valuation of a closely held corporation is 

reasonable if it has an acceptable basis in fact and principle.  

10. Appeal and Error. Alleged errors must be specifically assigned and specifically 

argued in order to be considered by an appellate court.  

11. Divorce: Alimony: Property Division. When dissolution of a marriage is decreed, 

the court may order payment of such alimony by one party to the other and division 

of property as may be reasonable, having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to the marriage by each party, 

including contributions to the care and education of the children, and interruption of 

personal careers or educational opportunities, and the ability of the supported party to 

engage in gainful employment without interfering with the interests of any minor chil

dren in the custody of such party.  
12. Divorce: Attorney Fees. The allowance of attorney fees and costs in a dissolution of 

marriage case is discretionary with the trial court and depends upon a review of all the 

facts and circumstances presented.  
13. Constitutional Law: Courts: Jurisdiction: Statutes. The Nebraska Court of Appeals 

cannot determine the constitutionality of a statute, yet when necessary to a decision in 

the case before it, the court does have jurisdiction to determine whether a constitutional 

question has been properly raised.  
14. Constitutional Law: Rules of the Supreme Court. The Nebraska Supreme Court 

insists upon strict compliance with Neb. Ct. R. of Prac. 9E (rev. 2000) before it will 

consider a constitutional challenge.  
15. Constitutional Law: Rules of the Supreme Court: Statutes: Notice. Neb. Ct. R. of 

Prac. 9E (rev. 2000) requires that a party presenting a case involving the federal or 

state constitutionality of a statute must file and serve a separate written notice thereof 

with the Supreme Court Clerk at the time of filing such party's brief.  

16. Constitutional Law: Statutes: Service of Process. If a statute is alleged to be uncon

stitutional, the Attorney General must be served with a copy of the proceeding.  

Appeal from the District Court for Clay County: STEPHEN 

ILLINGWORTH, Judge. Affirmed as modified.  

John A. Wolf, of Shamberg, Wolf, McDermott & Depue, for 
appellant.  

Kent A. Schroeder, of Ross, Schroeder & Romatzke, for 
appellee.  

SIEVERS, MooRE, and CASSEL, Judges.  

SIEVERS, Judge.  
Rose Mary Olson appeals the decree of the district court for 

Clay County which dissolved her marriage to Dale F. Olson, and 
Dale cross-appeals. The economic aspects of the case are com
plicated, because the Olsons are an elderly couple who transferred
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to a family corporation all of the rather substantial farm assets the 
Olsons accumulated and then gifted to their children a majority of 
such corporation's stock, all of which actions occurred many 
years ago.  

FACTUAL AND PROCEDURAL BACKGROUND 
Rose Mary and Dale were married on June 17, 1955, in 

Nebraska City, Nebraska. During the marriage, three children 
were born: Diane, Dean, and Darcy. Rose Mary also had two chil
dren from a previous marriage: John and Judy. There are no minor 
children remaining from the marriage-the youngest child is now 
in her late thirties.  

Dale owned some farmland prior to the marriage. Dale owned 
80 acres jointly with his mother, and because of the right of 
survivorship, Dale became the sole owner of that land upon his 
mother's death in the early 1960's. Additionally, Dale and his 
mother each owned an undivided one-half interest in another 395.1 
acres, and Dale inherited his mother's one-half interest upon her 
death. Therefore, we simplify and summarize as follows: Dale 
owned 237.55 acres of farmland before the marriage and later 
acquired another 237.55 acres as a result of his mother's death (40 
acres by right of survivorship and 197.55 acres by inheritance 
under the provisions of his mother's will).  

In 1982 for estate planning purposes, Dale and Rose Mary 
established Olson Land & Cattle Co., Inc., a family corporation.  
Dale and Rose Mary put all of their marital assets (house, land, 
personal property, et cetera) into the corporation, and Dale also 
put all of his premarital and inherited assets into the corporation.  
From the time the corporation was formed in 1982, Rose Mary 
has always been the secretary-treasurer; Dale was president and 
Dean was vice president from 1982 until sometime in the late 
1980's, when Dale became the vice president and Dean became 
the president.  

When the corporation was established, two types of stock were 
issued: 1,000 shares of Class A voting stock and 2,000 shares of 
Class B nonvoting stock. All 1,000 shares of the Class A stock and 
1,700 shares of the Class B stock were in Dale's name alone. The 
other 300 shares of Class B stock were held jointly by Dale and 
Rose Mary. Between 1982 and 1989, several gifts of stock were
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made to the parties' three children. As a result, the current stock 
ownership is as follows: Dale owns 501 shares of Class A stock, 
Dean owns 499 shares of Class A stock, Dale and Rose Mary still 
jointly own 300 shares of Class B stock, Diane and Darcy each 
own 724 shares of Class B stock, Dean owns 225 shares of Class 
B stock, and Dale owns 27 shares of Class B stock. The current 
stock ownership, where the children own 72.4 percent of the out
standing stock, has been in place since 1989. No dividends have 
ever been paid to any stockholder.  

At the time of trial, Dale had three sources of income. He 
received a salary of $6,000 per year from the corporation, $6,000 
per year cash rent from Dean for Dale's one-half interest in their 
jointly owned 160 acres, and $1,199 per month in Social Security 
benefits. At the time of trial, Rose Mary received $576 per month 
in Social Security benefits and $125 per month from an annuity.  
Before the separation, Dale and Rose Mary did not have a sub
stantial income. But they did not need a lot of money for living 
expenses because the corporation provided them with a house, 
paid their utilities, provided Dale with a company truck, and paid 
for expenses related to the truck.  

On September 22, 2001, a tornado destroyed the farmstead 
where Dale and Rose Mary lived, as well as their personal 
belongings. As it turned out, the corporation, which held title to 
all of the assets, did not have adequate insurance. Four days after 
the tornado, Dale and Rose Mary moved into a condominium in 
Shickley, Nebraska. Rose Mary purchased new furniture for the 
condominium and clothing for herself and Dale, charging the 
purchases to her credit card. Less than 2 weeks after moving into 
the condominium, Rose Mary left Dale. She spent 3 months with 
her daughter Darcy in Arizona, spent 2 months with her son John 
in Nevada, and then moved into an apartment in Clay Center, 
Nebraska. She purchased more new furniture and some appli
ances for her apartment, again charging the purchases to her 
credit card. Rose Mary testified she left Dale after she realized 
that everything they had was owned by the corporation and that 
nothing was titled in her name. Rose Mary testified that all of the 
insurance money went to the corporation and that she could not 
get any of the checks.
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Rose Mary filed her petition for divorce on October 9, 2001. On 
October 29, the trial court filed a journal entry ordering Dale to 
pay Rose Mary temporary alimony in the amount of $4,000 per 
month. The trial court also ordered Dale to pay $26,850 in tempo
rary fees for attorney fees, real estate and personal property ap
praisers' fees, certified public accountant fees, court reporter fees, 
filing fees, and court costs. In a journal entry filed on November 
27, the trial court vacated its orders set forth in the October 29 
journal entry. In a new journal entry filed on December 5, the court 
awarded Rose Mary temporary alimony in the amount of $2,000 
per month and awarded her $23,215.16 from a checking account 
from which she could apply $18,103 toward the same fees and 
costs previously listed in the October 29 journal entry. The remain
ing $5,112.16 from the checking account was to be applied to the 
temporary alimony payments. Dale's first out-of-pocket temporary 
alimony payment was due January 2002, when the checking 
account balance was exhausted. Thus, $5,112.16 of the checking 
account was used to pay the November and December 2001 tem
porary alimony of $2,000 per month and $1,112.16 toward the ali
mony for January 2002.  

Trial was held on March 12, 2003, and the decree of dissolu
tion was filed on May 15. In its decree, the trial court ordered that 
Dale should receive a credit of $147,600 for his premarital assets.  
The trial court valued the Olson Land & Cattle Co. stock at $650 
per share, and the parties owned 828 shares for a total value of 
$538,200. The trial court awarded 365 shares of Class A stock to 
Rose Mary at a value of $237,250 and the balance of the stock to 
Dale. The court gave Dale the option to buy Rose Mary's stock 
over a 10-year period. If Dale were to elect to purchase Rose 
Mary's stock, he was to notify her in writing within 30 days of the 
finality of the court's decree and to pay it in 10 yearly install
ments, with interest at 3.114 percent per annum. The trial court 
did not award either party alimony, citing the circumstances of the 
parties and Dale's financial inability to pay alimony. However, the 
trial court did find that the circumstances of the parties dictated an 
even division of the property, and the court divided the remaining 
marital property between Dale and Rose Mary and stated that 
each was responsible for all individual debts incurred since their
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separation. We reproduce the trial court's worksheet on which it 
showed its division of property as follows: 

Assets

Household furnishings 
and equipment 

Checking and savings 
Automobile 
Real estate 
Stocks 

Total assets 

Mortgages 
Secured creditors 
Unsecured creditors 
Premarital assets 

Total to each party

Husband 

$ 329.00 
11,689.68 

0.00 
146,000.00 
300.950.00 

$458,968.68 

Liabilities 
$ 0.00 

0.00 
0.00 

147,600.00 
$311,368.68

Wife 

$ 12,262.00 
42,124.93 
20,000.00 

0.00 
237.250.00 

$311,636.93 

$ 0.00 
0.00 
0.00 
0.00 

$311,636.93

While the trial court's worksheet lists Dale's "premarital as
sets" as a "liability," perhaps an inaccurate characterization, we 
surmise from the worksheet that the trial court intended that each 
spouse would receive half of the marital estate which the court 
figured at approximately $311,000. Additionally, Dale would 
receive $147,600 as his separate property. Given the length of the 
marriage and the other circumstances, we certainly agree that an 
equal division of the marital estate is warranted, and no con
tention to the contrary is advanced by either party.  

Rose Mary's motion for new trial was overruled on June 27, 
2003. On August 21, the trial court filed a journal entry in which 
Dale was ordered to pay Rose Mary $2,000 per month for spousal 
support pending appeal. Rose Mary appeals the trial court's deci
sion, and Dale cross-appeals.  

ASSIGNMENTS OF ERROR 
Rose Mary alleges, restated, that the district court erred (1) in 

failing to award her alimony; (2) in finding that Dale's premarital 
assets were excluded from the parties' marital estate; (3) in deter
mining the value of Dale's premarital assets; (4) in not awarding,
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as part of her share of the marital estate, assets of or stock in 
Olson Land & Cattle Co.; and (5) in failing to include in the mar
ital estate stock which Dale transferred to his children and in fail
ing to credit the value of the transferred property to Dale's share 
of the marital estate.  

On cross-appeal, Dale alleges that the district court erred in 
(1) awarding temporary alimony when the application therefor 
was not accompanied by a statement of Rose Mary's financial 
condition as well as the other requirements set forth in Neb. Rev.  
Stat. § 42-359 (Reissue 2004); (2) awarding temporary attorney 
fees, a real estate appraiser fee, the cost of a certified public 
accountant, and miscellaneous costs of litigation when the same 
was not supported by any evidence, contrary to Neb. Rev. Stat.  
§ 42-367 (Reissue 2004); (3) awarding temporary alimony pend
ing appeal when the evidence supporting such an award demon
strated that there were insufficient funds available to make such 
a payment; (4) determining the value of the corporate stock when 
the court failed to take into consideration the outstanding corpo
rate debt; and (5) failing to find § 42-367 unconstitutional.  

STANDARD OF REVIEW 
[1] In actions for dissolution of marriage, an appellate court 

reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This stan
dard of review applies to the trial court's determinations regard
ing division of property, alimony, and attorney fees. Bauerle v.  
Bauerle, 263 Neb. 881, 644 N.W.2d 128 (2002).  

[2] In a review de novo on the record, an appellate court re
appraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue.  
Carter v. Carter, 261 Neb. 881, 626 N.W.2d 576 (2001).  

[3] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrains from acting, and the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substantial 
right or a just result in matters submitted for disposition through 
a judicial system. Crawford v. Crawford, 263 Neb. 37, 638 
N.W.2d 505 (2002).
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ANALYSIS 
Dale's Premarital and Separate Assets.  

[4-6] Rose Mary argues that the district court erred in exclud
ing Dale's premarital assets from the parties' marital estate and 
in determining the value of Dale's premarital assets. "Property 
owned by a party at the time of marriage is not marital property." 
Smith v. Smith, 9 Neb. App. 975, 982, 623 N.W.2d 705, 712 
(2001). "With respect to separate property, whether inherited, 
gifted, or premarital, if it can be identified, it is typically set off 
to the inheriting spouse, the spouse donee of the gift, or the 
spouse who brought the property into the marriage." Id. "An 
exception to the rule applies where ... the spouse not owning the 
property prior to the marriage . .. has significantly cared for the 
property during the marriage." Tyler v. Tyler, 253 Neb. 209, 213, 
570 N.W.2d 317, 319 (1997). See, also, Applegate v. Applegate, 
219 Neb. 532, 365 N.W.2d 394 (1985) (wife's contributions to 
operation of property were typical of wife of farmer-cattle raiser, 
and though not to be minimized, such efforts did not contribute 
directly to any preservation of or increase in value of nonmarital 
property such that it should be included in marital estate). The 
burden of proof to show that property is a nonmarital asset 
remains with the person making the claim. Schuman v. Schuman, 
265 Neb. 459, 658 N.W.2d 30 (2003). See Heald v. Heald, 259 
Neb. 604, 611 N.W.2d 598 (2000).  

Dale has shown that the 80 acres he owned jointly with his 
mother was a nonmarital asset. This 80 acres was purchased for 
$6,000 by Dale and his mother as joint tenants, as evidenced by 
a warranty deed filed on February 7, 1951, well before Dale and 
Rose Mary's marriage. Dale has also shown that the other 395.1 
acres is a nonmarital asset. The record shows that that property 
was one-half premarital and one-half inherited. The final decree 
regarding the will of Dale's mother shows that she left her undi
vided one-half interest in such property to Dale. We emphasize 
that at this point in our analysis, our finding is limited to the fact 
that prior to formation of the corporation and the transfer of these 
lands to it, the land was Dale's separate property. We also now 
note that Rose Mary introduced no evidence to bring either of 
these lands within the exception to the general rule that separate 
property is to be set aside. See, e.g., Tyler supra; Applegate,
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supra. The trial court stated in the dissolution decree that Dale 
"brought land, cattle, and equipment into the marriage that was 
later transferred to the corporation . . . and that [Dale] should 
receive a credit of $147,600.00 for those assets . . . as premarital 
property." 

The first difficulty we face is understanding how the trial court 
arrived at the figure of $147,600, because neither the decree nor 
the record contains any reasoning or rationale of the court for 
that figure. However, we initially conclude that said figure has to 
relate solely to the land discussed above rather than to any cattle 
and equipment Dale owned before he married Rose Mary. This is 
so because there is no evidence that the cattle and equipment 
which Dale, an individual, brought into the marriage in 1955 can 
be "identified" as being related in any way to any cattle or equip
ment which the corporation now owns nearly 50 years later.  
Therefore, we determine that the figure of $147,600 can only be 
derived from the land, a conclusion supported by our study of the 
record, as we shall attempt to explain below.  

Our close study of the record reveals that the sum of $147,600 
probably derives from the appraiser's valuation of $513,000 for 
all of Dale's separately owned land. Of the entire 3,000 issued 
corporate shares, at the time of the trial, 828 shares, or 27.6 per
cent, remained in the hands of Rose Mary and Dale and was 
ungifted to their children. Thus, if one takes 27.6 percent of 
$513,000, the result is very close to the trial court's figure for 
Dale's credit of $147,600. It is "close" because 27.6 percent of 
$513,000 actually is $141,588, which is $6,012 less than the trial 
court set off to Dale as his separate property. Therefore, either we 
have correctly discerned the trial court's methodology by which it 
arrived at the figure of $147,600, which includes a mathematical 
error of $6,012 by the trial court, or the trial court used some other 
method which we cannot discern from the record to arrive at the 
figure of $147,600. However, we believe the first choice is far 
more likely, because considerable "playing" with the numbers 
does not produce any figure remotely resembling $147,600.  

Remembering that the record shows that the gifts of stock to the 
children of the marriage were made at different times and in dif
fering amounts of stock, the methodology we attribute to the trial 
court is flawed in several of its inherent assumptions. The method
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assumes regardless of when a gift of stock was made, or which 
particular gift, to which child: (1) each gifted share represented a 
"piece" of Dale's separately owned land which was consistently 
proportional to the marital property, and the corporation's after
acquired property throughout the entire process of gifting to the 
children, and (2) the appraiser's 2003 value of $513,000 for Dale's 
separate land was an appropriate value to use for the "piece" of 
land which was being gifted despite the fact the gifts were made at 
different times, all of which were long before 2003. But there is no 
evidence in the record whatsoever to support these assumptions 
implicit in the methodology we attribute to the trial court. We 
regret that our attribution of a methodology to the trial court could 
be incorrect, but we do not have findings of fact to guide appellate 
review, and such would clearly be helpful to us in this unique case.  
That said, we emphasize that in our judgment, figuring out the trial 
court's methodology, and articulating what we see as its flaws in 
that methodology, is important because doing so helps frame the 
proper resolution of this issue.  

Identity of Dale's Separate Property.  
Summarized, Rose Mary's argument is that the transfer of 

Dale's separately owned property to the corporation causes such 
property to lose its "identity" as separate property and that the 
trial court therefore erred in awarding Dale a credit of $147,600 
for nonmarital property, because it did not treat all of the remain
ing ungifted shares of Olson Land & Cattle Co. stock as entirely 
marital property.  

[7] The legal principles which are at the forefront of our analy
sis were set forth in Grams v. Grams, 9 Neb. App. 994,624 N.W.2d 
42 (2001), where we recognized that it has been a longstanding 
rule that when awarding property in a dissolution of marriage, 
property acquired by one of the parties through gift or inheritance, 
which property is readily identifiable and traceable to that party, 
ordinarily is set off to the individual receiving the inheritance or 
gift and is not considered a part of the marital estate. See, also, 
Buche v. Buche, 228 Neb. 624, 423 N.W.2d 488 (1988). In Rezac 
v. Rezac, 221 Neb. 516, 378 N.W.2d 196 (1985), the Nebraska 
Supreme Court considered the tracing of premarital property and 
found that tracing property is generally an unworkable proposition
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because the parties have a tendency to suggest tracing only when 
there is an improvement in value. The Rezac court found that it is 
not error to restrict the credit to the identical property which is 
retained during the marriage or to the value of the property at the 
time of the marriage or when disposed of during the marriage.  
Thus, discerning the trial court's methodology for its credit to Dale 
is crucial in order to determine if the court used the type of tracing 
approved in Rezac, supra. However, we conclude that the trial 
court could not have used such tracing, because there was no evi
dence introduced upon which to base tracing. The appraiser's val
uation of $513,000 of the former separately owned land was only 
for the year 2003, but the land was transferred to the corporation 
in 1982. Thus, the evidence is clearly insufficient, under Rezac, 
supra, to trace the 1982 value of the separately owned land to the 
2003 valuation of the corporate stock.  

[8] Additionally, a long-established precept of corporate law 
prevents a credit for Dale's formerly owned separate property. It 
has long been held that shares of stock of a corporation in the 
hands of an individual are a distinct entity from the property of 
the corporation. Peter Kiewit Sons' Co. v. County of Douglas, 161 
Neb. 93, 72 N.W.2d 415 (1955). See Allied Contractors, Inc., v.  
Board of Equalization, 113 Neb. 627, 204 N.W. 374 (1925). The 
cases cited involve taxation of property, and thus, we do not detail 
them, but the predicate holding about the nature of corporate 
stock is applicable here. Dale separately owned farmland, which 
was conveyed to Olson Land & Cattle Co. in exchange for stock.  
That stock is different property than the land. The proposition 
which necessarily underlies the district court's decision is that the 
corporate stock automatically equates to the land. But that notion 
is incorrect, absent very particularized evidence which is not pres
ent in this record. After the transfer, the land was then owned by 
a different legal entity-the corporation-and Dale and Rose 
Mary then owned something entirely different-shares of corpo
rate stock. The district court apparently treated the separately 
owned land and the stock as interchangeable, when the general 
rule is that they are not. Moreover, there was no evidence intro
duced which would create an exception to this general rule.  

As stated earlier, the burden is on Dale to prove his claim that 
there is nonmarital property which should be set off to him. See
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Parde v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999). The evi
dence was that all of the property which Dale owned before the 
marriage and which he acquired as a result of his mother's death 
was transferred to the corporation upon its formation in 1982. By 
the time of the divorce in 2003, the parties still owned 828 shares 
of stock, but Dale introduced no evidence, which of necessity 
would have to have been created at the time of the transfer in 

1982, that some or all of those 828 shares directly represented or 
could be attributed to the separately owned land. In other words, 
Dale did not prove that the separately owned land, to the exclu
sion of other land and cattle and equipment transferred in 1982, 
can be traced to all or part of these 828 shares of stock. There 
was no evidence that any particular stock certificate or class of 
stock, Class A for example, was created in exchange for a partic
ular asset, such as the cattle, the separately owned land, or the 
land acquired by purchase after the marriage. To illustrate, if in 
1982, the separately owned land was transferred to the corpora
tion in exchange for a specific class of stock (for example, Class 
X stock) or a specific stock certificate, and neither of these had 
been gifted to the Olsons' children at the time of the divorce, it 
would be possible to identify and trace the separately owned land 
to the stock and set it, or its value, off to Dale. Thus, because 
there is no proof of identity, nor particularized evidence to enable 
tracing of the land separately owned by Dale in 1982 to the 
remaining stock owned by the Olsons in 2003, the trial court 
erred in setting aside to Dale the sum of $147,600, which amount 
we have concluded was intended to represent the land Dale sep
arately owned in 1982. We will discuss in detail later how this 
conclusion impacts the distribution of the marital estate.  

Validity of Transfer of Stock to Children.  
Rose Mary argues that the trial court failed to include in the 

marital estate stock which Dale transferred to his children and that 
the trial court failed to credit the value of the transferred property 
to Dale's share of the marital estate. We begin by noting that the 
stock was not transferred to Dale's children, but, rather, to Dale 
and Rose Mary's children. The stock transfers occurred between 
1982 and 1989. Rose Mary admitted during trial that the purpose 
of the corporation was for estate planning purposes to eventually
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give the corporation to the children. Furthermore, at trial, Rose 
Mary acknowledged that for 5 years, she signed the papers for the 
stock transfers to the children. Because the stock was transferred 
by both parties to the children during the marriage, such trans
ferred stock was no longer part of the marital estate. Therefore, 
the trial court did not abuse its discretion in failing to include the 
gifted stock as part of the marital estate or in failing to credit the 
value of the transferred stock to Dale's share of the marital estate.  
This assignment is without merit.  

Valuation of Corporate Stock.  
[9] Dale argues that the trial court's valuation of the stock is too 

high because the trial court ignored the evidence of the corpo
ration's operating loan, and the appraiser's valuation likewise ig
nored such fact. The rule is that "we will affirm a trial court's val
uation of a closely held corporation if we find that such method 
of valuation used has an 'acceptable basis in fact and principle.'" 
Bryan v. Bryan, 222 Neb. 180, 185, 382 N.W.2d 603, 606 (1986).  

The corporation's land was appraised at $1,600,000. Fur
thermore, Dale testified that the corporation had machinery worth 
$200,000 and approximately 300 head of cattle worth $500 each, 
or $150,000. Therefore, the total value of the land, machinery, and 
cattle is $1,950,000. From that value, the trial court determined 
that the corporation's stock was worth $650 per share ($1,950,000 
+ 3,000 shares = $650 per share).  

Dale argues that the trial court overvalued the corporate stock 
because, as Dean testified, the corporation has an outstanding 
operating note of $130,000. Dale argues that the true book value of 
the corporate stock is $606.67 per share ($1,950,000 - $130,000 = 
$1,820,000 + 3,000 shares = $606.67 per share). However, other 
than Dean's testimony, there is no evidence in the record showing 
that the corporation has an outstanding operating note, and when 
Dean's testimony is studied carefully, it becomes apparent that the 
corporation's operating loan was paid off each year when cattle 
and crops were sold. Dean agreed that this was "seed money," and 
the record shows that the valuation of the corporation did not 
include any value for growing crops-a corporate asset produced 
by the operating loan. In addition, the corporation's yearly tax 
returns do not show any debts due in more than a year after each
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return. Finally, Dean agreed that the loan was a "wash" when the 
fact that land and cattle were routinely sold to pay off the loan was 
considered. Given the totality of the evidence regarding the oper
ating loan, we cannot say that the trial court abused its discretion 
in valuing the corporate stock without regard to the corporation's 
short-term operating loan. This assignment is without merit.  

[10] Rose Mary assigns that the trial court erred in not award
ing to her a part of the assets of or stock in Olson Land & Cattle 
Co. While she makes such assignment, she did not specifically 
argue such in her brief. "Alleged errors must be specifically 
assigned and specifically argued in order to be considered by an 
appellate court." Schnell v. Schnell, 12 Neb. App. 321, 323, 673 
N.W.2d 578, 582 (2003). Furthermore, we note that Rose Mary 
was awarded 365 shares of Class A stock, though the trial court 
did give Dale the option of buying those shares back from Rose 
Mary. This assignment is without merit.  

Alimony.  
[I l] Rose Mary argues that the trial court erred in failing to 

award her alimony. The applicable considerations for alimony 
awards are as follows: 

"When dissolution of a marriage is decreed, the court may 
order payment of such alimony by one party to the other and 
division of property as may be reasonable, having regard for 
the circumstances of the parties, duration of the marriage, a 
history of the contributions to the marriage by each party, 
including contributions to the care and education of the chil
dren, and interruption of personal careers or educational op
portunities, and the ability of the supported party to engage 
in gainful employment without interfering with the interests 
of any minor children in the custody of such party." 

Bauerle v. Bauerle, 263 Neb. 881, 888, 644 N.W.2d 128, 135 
(2002). Accord Neb. Rev. Stat. § 42-365 (Reissue 1998).  

This divorce case is rather unusual for a number of reasons.  
The parties were married for almost 48 years, and at the time of 
trial, Rose Mary was 77 years old and Dale was 80 years old.  
During the marriage, Dale fanned and Rose Mary took care of the 
house and children. Everything of consequence that Dale and 
Rose Mary owned was given to the corporation over 20 years ago, 
and the corporation paid most of their expenses. Dale is retired
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and has limited retirement income. While Dale and Rose Mary's 
estate planning may have been perfectly sound in 1982, such plan 
makes for a difficult economic situation when a divorce occurs 
this late in life-after nearly three-fourths of their major asset and 
source of livelihood, stock in a family corporation, has been gifted 
to the children of the marriage. Given Dale's age, his limited 
income, and the circumstances of the parties, the trial court did 
not abuse its discretion in not awarding Rose Mary alimony. The 
trial court found that "[Dale] does not have sufficient income to 
pay [Rose Mary] alimony and still survive financially on his own" 
and that he "does not have the financial base or income to pay ali
mony." These findings are wholly supported by the record.  

Support Payments Pending Appeal.  
However, as Dale assigns as error, the trial court did abuse its 

discretion in awarding Rose Mary support or alimony of $2,000 
per month during the pendency of this appeal. Clearly, everything 
the trial court said about not awarding alimony applies with equal 
force to Rose Mary's request for support payments during the 
appeal. To hold otherwise would have the effect of granting Rose 
Mary approximately 18 months of alimony, despite the court's 
finding that it "does not view this as an alimony case." To uphold 
the award of support during the appeal and affirm the denial of ali
mony is inherently illogical. In other words, the trial court either 
correctly decided the alimony question or did not. If the court was 
correct in denying alimony, as we have concluded, then it was cor
rect at the time of its decree, not just at the time our opinion is 
released. That said, we recognize that any support paid pending 
this appeal has likely already been spent. Therefore, given Rose 
Mary's "cash poor" posture, the only practical way to balance the 
books is to adjust the award of stock to Rose Mary. Thus, the res
olution section of this opinion reflects such adjustment.  

Award of Temporary Alimony.  
Dale also contends that the trial court erred in ordering him to 

pay Rose Mary temporary alimony prior to trial, because Rose 
Mary's application for such did not include a financial statement 
pursuant to § 42-359, which states in part: "Applications for sup
port or alimony shall be accompanied by a statement of the ap
plicant's financial condition and, to the best of the applicant's
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knowledge, a statement of the other party's financial condition." 
This is a spurious assignment of error.  

The trial court initially awarded Rose Mary temporary alimony 
of $4,000 per month on October 29, 2001. On November 8, Dale 
filed a motion to quash that award, and therein raised the matter 
of § 42-359. On November 27, the trial court vacated the earlier 
award. A second telephonic hearing on the matter was held on 
November 29, at which time Rose Mary's affidavit was presented.  
While that affidavit does not contain every detail about the par
ties' economic positions and some of Rose Mary's suppositions 
about Dale's income were later discredited, two facts are signifi
cant. An affidavit of Rose Mary's financial condition was in fact 
filed, and there is no bill of exceptions from the November 29 
hearing, meaning that we do not know what was said or what 
objections were made. Only one case has ever discussed this stat
ute, Danielson v. Danielson, 204 Neb. 776, 285 N.W.2d 494 
(1979), which case involved an application to modify child sup
port. The Danielson court clearly indicated that a timely objection 
to the lack of a § 42-359 affidavit was required. But Dale has not 
provided us with any record showing that he made any objection 
at the November 29 hearing, which, as it turns out, is the hearing 
which matters. The record contains an affidavit, but no objection.  
Thus, as said, this assignment of error is spurious.  

Other Temporary Costs.  
[12] Dale argues that the district court erred in awarding Rose 

Mary a total of $18,103 in temporary fees-$10,000 for attorney 
fees, $3,500 for a real estate appraiser's fee, $3,500 for a certified 
public accountant's fee, and $1,103 for miscellaneous costs of lit
igation. Dale argues that such award constituted an abuse of dis
cretion by the court because (1) $6,334.20 of the amount for attor
ney fees was still in the attorney's trust account at the time of trial, 
(2) the real estate appraisal cost only $1,500, (3) an accountant 
was not employed, and (4) only one deposition was taken, at a 
cost of $268.80. "The allowance of attorney fees and costs in a 
dissolution of marriage case is discretionary with the trial court 
and depends upon a review of all the facts and circumstances pre
sented." Hafer v. Hafer, 3 Neb. App. 129, 141, 524 N.W.2d 65, 73 
(1994). "If there is no abuse of discretion, the decision of the trial
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court should be affirmed." Id. The same principles and standards 
also apply to appraisal expenses. See id.  

While Dale makes the argument that not all of the funds were 
expended, he has not provided us with a record to establish such.  
Dale argues that Rose Mary's attorney has $6,334.20 remaining 
in his trust account. However, the trial court did not award attor
ney fees in the decree, and Rose Mary does not contend that such 
failure was error. We think the reasonable inferences are that 
Rose Mary's counsel had not completed billing at the time of 
trial and that the trial court thought the $10,000 attorney fee was 
adequate. While the trial court may have anticipated more litiga
tion expenses than were incurred, we do not see any abuse of dis
cretion. This is particularly true when we remember that the trial 
court made this award by giving Rose Mary a checking account 
which would have had to have been accounted for and divided 
anyway. Therefore, because division of property does not need to 
be mathematically perfect, the fact that Rose Mary may have 
ended up with several thousand dollars of unspent litigation ex
penses does not establish that the trial court abused its discretion 
in making these temporary allowances. This assignment is with
out merit.  

Constitutionality of § 42-367.  
[13-16] "This court cannot determine the constitutionality of a 

statute, yet when necessary to a decision in the case before us, we 
do have jurisdiction to determine whether a constitutional question 
has been properly raised." State v. Johnson, 12 Neb. App. 247, 
252-53, 670 N.W.2d 802, 809 (2003). Accord Harvey v. Harvey, 6 
Neb. App. 524, 575 N.W.2d 167 (1998). The Nebraska Supreme 
Court insists upon strict compliance with Neb. Ct. R. of Prac. 9E 
(rev. 2000) before it will consider a constitutional challenge. See 
Harvey, supra. Rule 9E requires that a party presenting a case 
involving the federal or state constitutionality of a statute must file 
and serve a separate written notice thereof with the Supreme Court 
Clerk at the time of filing such party's brief. Additionally, if a stat
ute is alleged to be unconstitutional, the Attorney General must be 
served with a copy of the proceeding. Neb. Rev. Stat. § 25-21,159 
(Cum. Supp. 2004). See, also, DeCoste v. City of Wahoo, 248 Neb.  
463, 534 N.W.2d 760 (1995). The record before us fails to show
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that the Attorney General was served with a copy of the proceed
ing. Therefore, Dale's claim that § 42-367 is unconstitutional has 
not been properly preserved for appellate review.  

RESOLUTION

Trial Court's Division of Assets 
Husband 

Household furnishings 
and equipment $ 329.00 

Checking and savings 11,689.68 
Automobile 0.00 
Real estate 146,000.00 
Stocks 300,950.00 

Total assets $458,968.68 

Division of Property Upon Appeal 
Marital Assets 

Household furnishings and equipment 
Checking and savings 
Automobile 
Real estate 
Olson Land & Cattle Co. stock 

Total value of marital estate 

One-half of marital estate to each

Wife 

$ 12,262.00 
42,124.93 
20,000.00 

0.00 
237,250.00 

$311,636.93 

$ 12,591.00 
53,814.62 
20,000.00 

146,000.00 
538.200.00 

$770,605.62 

$385,302.81

Therefore, to equally divide the marital estate, it is necessary 
that Rose Mary receive another $73,660 of property which can 
only be stock. The stock is worth $650 per share under the trial 
court's findings. Thus, Rose Mary needs to receive an additional 
113.333 shares, which we round off to 113 shares for her to 
receive one-half of the marital estate. However, before modifying 
its decree, the trial court must first determine the amount of ali
mony which Rose Mary incorrectly received during the pendency 
of this appeal. The trial court, by appropriate proceeding, shall 
ascertain such sum and then reduce the additional 113 shares of 
stock we have awarded to Rose Mary by the number of shares 
(rounded to a full share) that equals the amount of temporary ali
mony paid during this appeal, using the value of $650 per share.  
The trial court shall then modify its decree to award Rose Mary
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that reduced number of additional shares of Olson Land & Cattle 
Co. Class B stock. Dale's opportunity to buy Rose Mary's shares 
shall remain unaffected. In all other respects, we affirm the dis
trict court's decree of dissolution.  

AFFIRMED AS MODIFIED.  

DENNIS D. ROHDE AND ALINE I.M. ROHDE, HUSBAND 

AND WIFE, APPELLANTS, V. KENNETH KNOEPFEL AND 

THE CITY OF OGALLALA, NEBRASKA, APPELLEES.  

683 N.W.2d 564 

Filed March 1, 2005. No. A-03-910.  

I. Rules of the Supreme Court: Pleadings: Appeal and Error. An appellate court 
reviews de novo a lower court's dismissal of a complaint for failure to state a claim 
under Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003).  

2. Pleadings: Proof. A complaint will not be dismissed for failure to state a claim unless 
it appears beyond doubt that the plaintiff can prove no set of facts that would demon
strate an entitlement to relief.  

3. Pleadings: Appeal and Error. When analyzing a lower court's dismissal of a com
plaint for failure to state a claim, an appellate court accepts the complaint's factual 
allegations as true and construes them in the light most favorable to the plaintiff.  

4. Political Subdivisions Tort Claims Act. Neb. Rev. Stat. § 13-910 (Cum. Supp.  
2002) provides that the Political Subdivisions Tort Claims Act shall not apply to any 
claim based upon an act or omission of an employee of a political subdivision, exer
cising due care, in the execution of a statute, ordinance, or officially adopted resolu
tion, rule, or regulation, whether or not such statute, ordinance, resolution, rule, or 
regulation is valid.  

5. . Neb. Rev. Stat. § 13-910 (Cum. Supp. 2002) provides that the Political 
Subdivisions Tort Claims Act shall not apply to any claim based upon the exercise or 
performance of or the failure to exercise or perform a discretionary function or duty on 
the part of the political subdivision or an employee of the political subdivision, whether 
or not the discretion is abused.  

6. _. Neb. Rev. Stat. § 13-910 (Cum. Supp. 2002) provides that the Political 
Subdivisions Tort Claims Act shall not apply to any claim based upon the issuance, 
denial, suspension, or revocation of or failure or refusal to issue, deny, suspend, or 
revoke any permit, license, certificate, or order.  

7. Political Subdivisions Tort Claims Act: Tort Claims Act. The discretionary func
tion or duty exemption in the Political Subdivisions Tort Claims Act and the State Tort 
Claims Act is inapplicable to a claim if a statute, regulation, or policy specifically pre
scribes a course of governmental action or conduct.  

8. Tort Claims Act. The discretionary function exception of the State Tort Claims Act 
protects or excepts only governmental decision, action, or conduct based on a per
missible exercise of a public policy judgment.
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9. Political Subdivisions Tort Claims Act: Tort Claims Act. The discretionary func
don exemption in the Political Subdivisions Tort Claims Act and the State Tort 
Claims Act extends only to basic policy decisions and not to the exercise of discre
tionary acts at an operational level.  

10. : . The basis for the discretionary function exception of the Political 
Subdivisions Tort Claims Act and the State Tort Claims Act was the desire to prevent 
judicial "second-guessing" of legislative and administrative decisions grounded in 
social, economic, and political policy through the medium of an action in tort.  

11. Political Subdivisions: Immunity. Political subdivisions retain their immunity 
against any claim based upon the exercise or performance of or the failure to exercise 
or perform a discretionary function or duty on the part of the political subdivision or 
an employee of the political subdivision whether or not the discretion be abused.  

12. Rules of the Supreme Court: Pleadings. As a practical matter, dismissal under Neb.  
Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003) should be granted only in the 
unusual case in which a plaintiff includes allegations that show on the face of the com
plaint that there is some insuperable bar to relief.  

Appeal from the District Court for Keith County: DONALD E.  
ROWLANDS II, Judge. Reversed and remanded for further 
proceedings.  

Lori A. Zeilinger and George M. Zeilinger for appellants.  

Jerrod M. Gregg, and, on brief, Edward D. Steenburg, of 
McQuillan, Steenburg & McQuillan, P.C., for appellees.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

SIEVERS, Judge.  
BACKGROUND 

On April 11, 2003, Dennis D. Rohde and Aline I.M. Rohde filed 
suit in the district court for Keith County, Nebraska, against 
Kenneth Knoepfel and the City of Ogallala, Nebraska. The com
plaint alleges that Knoepfel is Ogallala's zoning director. The 
Rohdes allege that they own a certain piece of real estate within the 
city limits of Ogallala (hereinafter the City) and that they relied 
upon Knoepfel's advice and direction in subdividing their prop
erty. The complaint alleges that Knoepfel was negligent in provid
ing the Rohdes with incorrect information which directed them to 
take specific action regarding the subdivision, recommending 
approval once they had taken such action, and then rescinding 
his approval, whereupon the City withdrew its approval of the 
Rohdes' subdivision of the property. The Rohdes claim monetary 
damages in the amount of $35,000 including fees and expenses
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incurred in subdividing the property. The Rohdes allege that they 
have complied with the conditions of the "Nebraska Tort Claims 
Act." The City and Knoepfel filed a motion to dismiss under Neb.  
Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003). The district 
court sustained that motion and dismissed the action, citing Neb.  
Rev. Stat. § 13-910(4) (Cum. Supp. 2002) and the fact that "nei
ther [Knoepfel nor the City] owed any duty to the [Rohdes]." The 
Rohdes have perfected an appeal to this court.  

ASSIGNMENTS OF ERROR 
The Rohdes contend that the trial court erred in finding that 

their complaint failed to state a cause of action against Knoepfel 
and the City and in failing to grant the Rohdes leave to amend 
their complaint after the motion to dismiss was sustained.  

STANDARD OF REVIEW 
[1-3] Because this action was filed after January 1, 2003, we 

apply the new rules for "notice pleading" found in the Nebraska 
Rules of Pleading in Civil Actions. In Pogge v. American Fam.  
Mut. Ins. Co., ante p. 63, 688 N.W.2d 634 (2004), we examined for 
the first time the scope of review by the appellate courts of a rule 
12(b)(6) motion to dismiss under those new rules of pleading. We 
followed the federal cases and held that we review de novo a lower 
court's dismissal of a complaint for failure to state a claim. Pogge 
v. American Fam. Mut. Ins. Co., supra. A complaint will not be dis
missed for failure to state a claim unless it appears beyond doubt 
that the plaintiff can prove no set of facts that would demonstrate 
an entitlement to relief. Id. When analyzing a lower court's dis
missal of a complaint for failure to state a claim, we accept the 
complaint's factual allegations as true and construe them in the 
light most favorable to the plaintiff. Id.  

ANALYSIS 
Introduction.  

Because of the procedural posture of this case, we have no bill 
of exceptions, and what we know about the claim has been set 
forth above. In Pogge v. American Fam. Mut. Ins. Co., supra, we 
reversed the decision of the trial court dismissing the complaint, 
as we found that there was a set of facts which, if proved, could 
demonstrate entitlement to relief. Ultimately, we apply the same
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analysis, as well as very recent Nebraska Supreme Court prece
dent, to the instant case.  

[4-6] Section 13-910 provides in pertinent part that the Political 
Subdivisions Tort Claims Act shall not apply to the following: 

(1) Any claim based upon an act or omission of an em
ployee of a political subdivision, exercising due care, in the 
execution of a statute, ordinance, or officially adopted reso
lution, rule, or regulation, whether or not such statute, ordi
nance, resolution, rule, or regulation is valid; 

(2) Any claim based upon the exercise or performance of 
or the failure to exercise or perform a discretionary function 
or duty on the part of the political subdivision or an em
ployee of the political subdivision, whether or not the dis
cretion is abused; 

(4) Any claim based upon the issuance, denial, suspen
sion, or revocation of or failure or refusal to issue, deny, sus
pend, or revoke any permit, license, certificate, or order.  

In addition to finding that the Rohdes were owed no duty, the dis
trict court specifically found that § 13-910(4) provided grounds 
for sustaining the motion to dismiss.  

Discretionary Function Exemption and § 13-910(4).  
While no decided appellate case discusses § 13-910(4), its 

language is clear and unambiguous. It clearly exempts the City 
from tort claims arising from its failure to issue a "permit, license, 
certificate, or order" which would allow the Rohdes to subdivide 
their property. See id. However, the Rohdes argue that § 13-910(4) 
does not apply because it is Knoepfel's and the City's "negligence 
in misdirecting the [Rohdes] as to the actions they would have 
to take in preparation for approval of a subdivision" which caused 
the Rohdes' damages. Brief for appellants at 6, citing D.K. Buskirk 
& Sons v. State, 252 Neb. 84, 560 N.W.2d 462 (1997). D.K.  
Buskirk & Sons, reduced to its essence, involved a claim against 
the Nebraska Public Service Commission (PSC) for damages 
allegedly suffered because the PSC allowed Quality Processing, 
Inc. (QPI), a grain dealer which was lawfully permitted to pur
chase grain from producers for the purpose of selling such grain 
but was not licensed by the PSC as a grain warehouse pursuant to
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the Grain Warehouse Act, see Neb. Rev. Stat. § 88-525 et seq.  
(Reissue 2003), to accept grain for storage. Because QPI was not 
licensed by the PSC as a grain warehouse pursuant to the Grain 
Warehouse Act, QPI was not permitted to accept grain for storage.  
Nonetheless, QPI was storing grain, and while the grain warehouse 
director for the PSC made efforts to bring QPI into compliance 
with the Grain Warehouse Act, such compliance was not accom
plished before the plaintiffs, who had grain stored with QPI, sus
tained losses when QPI went into bankruptcy.  

[7,8] The court in D.K. Buskirk & Sons extensively discussed 
the discretionary function or duty exemption in the State Tort 
Claims Act, an exemption also found in the Political Subdivisions 
Tort Claims Act under discussion here. The D.K. Buskirk & Sons 
court made it clear that the discretionary function or duty exemp
tion is inapplicable to a claim if a statute, regulation, or policy 
specifically prescribes a course of governmental action or con
duct, citing Lemke v. Metropolitan Utilities Dist., 243 Neb. 633, 
502 N.W.2d 80 (1993). The opinion in D.K. Buskirk & Sons also 
includes the following quote: 

"[A]pplicability of the discretionary function exception in 
the State Tort Claims Act depends on the conduct in ques
tion, not on the identity of the actor. The discretionary func
tion exception of the State Tort Claims Act includes a gov
ernmental regulatory agency and its action, conduct, and 
decisions. Judgment or choice is essential and indispensable 
for discretionary conduct excepted from negligence liability 
under the State Tort Claims Act. The discretionary function 
exception of the State Tort Claims Act protects or excepts 
only governmental decision, action, or conduct based on a 
permissible exercise of a public policy judgment." 

252 Neb. at 91-92, 560 N.W.2d at 467, quoting Security Inv. Co.  
v. State, 231 Neb. 536, 437 N.W.2d 439 (1989).  

[9] It is abundantly clear that the discretionary function exemp
tion in the tort claims acts extends only to basic policy decisions 
and not to the exercise of discretionary acts at an operational 
level. See Talbot v. Douglas County, 249 Neb. 620, 544 N.W.2d 
839 (1996).  

The Nebraska Supreme Court in D.K. Buskirk & Sons v. State, 
252 Neb. 84, 560 N.W.2d 462 (1997), distinguished a number of
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cases growing out of the regulation of banks by the Nebraska 
Department of Banking and Finance, saying that in Security Inv.  
Co. v. State, supra, and First Nat. Bank of Omaha v. State, 241 
Neb. 267, 488 N.W.2d 343 (1992), the Nebraska Department of 
Banking and Finance was exercising its discretion with respect to 
the regulation of an entity within its scope of authority. But, in 
D.K. Buskirk & Sons, the statutory scheme at issue did not pro
vide the PSC with the discretion to permit the operation of an 
unlicensed grain warehouse, because the statutory scheme man
dated that the PSC enforce the Grain Warehouse Act and not 
allow an unlicensed grain warehouse such as QPI to operate.  

D.K. Buskirk & Sons reinforces the proposition that where the 
facts are undisputed, the applicability of the discretionary func
tion exemption of the State Tort Claims Act or the Political 
Subdivisions Tort Claims Act presents a question of law.  
However, this is an appropriate point to note that D.K. Buskirk & 
Sons was a summary judgment proceeding, whereas all we have 
before us here are the broad outlines, as normally seen in "notice 
pleading," from a complaint that the City's employee negligently 
advised property owners, to their detriment and financial dam
age, about their proposed subdivision. Therefore, not only do we 
not have undisputed facts in the instant case, but we really know 
little about the claim-a circumstance often inherent in "notice 
pleading" cases.  

For example, we do not have before us any of the ordinances 
setting forth the scheme for the approval of a subdivision in the 
City. Thus, we know nothing about the terms or conditions upon 
which a subdivision may or shall be approved. If that scheme of 
ordinances were to make it mandatory that the City approve a 
subdivision upon the satisfaction of certain specified terms and 
conditions, then the case could well be like D.K. Buskirk & Sons, 
where the PSC had no discretion to allow QPI to operate an unli
censed grain warehouse. Accordingly, because of this lack of 
knowledge about the City's ordinances, plus not knowing exactly 
what Knoepfel did or did not do and not knowing whether he was 
acting at the operational or policy level, we cannot say that 
§ 13-910(4) requires that the motion to dismiss be sustained.  
There may indeed be a set of facts which, if proved, could estab
lish negligence on the part of Knoepfel concerning information
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or advice he gave to the Rohdes which caused them to suffer a 
monetary loss.  

[10] The Nebraska Supreme Court has recently discussed the 
discretionary function exemption in Aguallo v. City of Scottsbluff, 
267 Neb. 801, 678 N.W.2d 82 (2004), saying that a court engages 
in a two-step analysis to determine whether the discretionary 
function exemption applies. First, the court must consider 
whether the action is a matter of choice for the acting employee 
-an inquiry mandated by the language of the exemption, as con
duct cannot be discretionary unless it involves an element of 
choice or judgment. Id., citing Parker v. Lancaster Cty. Sch. Dist.  
No. 001, 256 Neb. 406, 591 N.W.2d 532 (1999). The second part 
of the inquiry is whether the judgment being exercised is of the 
kind that the discretionary function exemption is designed to 
shield. The Aguallo court referenced the Nebraska Supreme 
Court's earlier decision in Jasa v. Douglas County, 244 Neb. 944, 
510 N.W.2d 281 (1994), which had quoted the following from 
Security Inv. Co. v. State, 231 Neb. 536, 544-45, 437 N.W.2d 439, 
445 (1989): 

"The basis for the discretionary function exception was [the] 
desire to 'prevent judicial "second-guessing" of legislative 
and administrative decisions grounded in social, economic, 
and political policy through the medium of an action in tort.' 
... The exception, properly construed, therefore protects 
only governmental actions and decisions based on consider
ations of public policy. . . . In sum, the discretionary func
tion exception insulates the Government from liability if the 
action challenged in the case involves the permissible exer
cise of policy judgment." 

[1 1] In Talbot v. Douglas County, 249 Neb. 620, 544 N.W.2d 
839 (1996), the court succinctly explained that the Political 
Subdivisions Tort Claims Act eliminates, in part, some of the tra
ditional immunity of subdivisions for the negligent acts of their 
employees. However, political subdivisions retain their immunity 
against "'[a]ny claim based upon the exercise or performance of 
or the failure to exercise or perform a discretionary function or 
duty on the part of the political subdivision or an employee of the 
political subdivision, whether or not the discretion be abused.'" 
Talbot v. Douglas County, 249 Neb. at 625, 544 N.W.2d at 843,



13 NEBRASKA APPELLATE REPORTS

quoting § 13-910(2) (Reissue 1991). Talbot v. Douglas County 
again states the core principle that the discretionary function ex
emption under the Political Subdivisions Tort Claims Act extends 
only to basic policy decisions and not to the exercise of discre
tionary acts at an operational level. "In other words, the State is 
liable for negligence of its employees at the operational level, 
where there is no room for policy judgment." Wickersham v. State, 
218 Neb. 175, 180, 354 N.W.2d 134, 139 (1984), disapproved on 
other grounds, D.K. Buskirk & Sons v. State, 252 Neb. 84, 560 
N.W.2d 462 (1997).  

The complaint before us, when summarized, is that Knoepfel, 
the zoning director of the City, provided the Rohdes with incor
rect information, specifically directed them to take certain actions 
regarding their subdivision, and recommended approval and then 
rescinded that approval, resulting in the withdrawal by the City of 
its approval of the Rohdes' subdivision. Clearly, "notice pleading" 
has benefits, but such pleadings may not contain adequate infor
mation to determine whether a claim for relief has been stated.  
Thus, rule 12(b)(6) motions to dismiss will likely be sparingly 
granted, as the rule appears to be that the plaintiff generally must 
"plead himself out of court" before a rule 12(b)(6) motion has 
much utility.  

In our first foray into the Nebraska Rules of Pleading in Civil 
Actions, Pogge v. American Fam. Mut. Ins. Co., ante p. 63, 688 
N.W.2d 634 (2004), we said that a complaint will not be dis
missed for failure to state a claim unless it appears that the plain
tiff can prove no set of facts which would demonstrate an entitle
ment to relief. The Nebraska Supreme Court in Kellogg v.  
Nebraska Dept. of Corr Servs., 269 Neb. 40, 690 N.W.2d 574 
(2005), agreed with our holding from Pogge and elaborated by 
pointing out that in considering a motion to dismiss which is 
reviewed de novo, courts are free to ignore legal conclusions, 
unsupported conclusions, unwarranted inferences, and sweeping 
legal conclusions cast in the form of factual allegations, but that 
complaints should be liberally construed in the plaintiff's favor 
and not dismissed for the failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in support 
of the claim which would entitle the plaintiff to relief. Accord,
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Conley v. Gibson, 355 U.S. 41, 78 S. Ct. 99, 2 L. Ed. 2d 80 
(1957); Rucci v. City of Pacific, 327 F.3d 651 (8th Cir. 2003).  

[12] In Spear T Ranch v. Knaub, 269 Neb. 177, 182-83, 691 
N.W.2d 116, 125 (2005), the Nebraska Supreme Court again dis
cussed the new rules of pleading and stated as follows: 

The federal courts have made it clear that a complaint 
should not be dismissed merely because it does not state with 
precision all elements that give rise to a legal basis for recov
ery. Schmedding v. Tnemec Co., Inc., 187 F.3d 862 (8th Cir.  
1999). As a practical matter, dismissal under rule 12(b)(6) 
should be granted only in the unusual case in which a plain
tiff includes allegations that show on the face of the com
plaint that there is some insuperable bar to relief.  

Applying these principles to the case before us, we conclude 
that the trial court's dismissal of the complaint cannot stand. From 
the complaint, we cannot determine whether Knoepfel was acting 
at the policy level or the functional level when he gave the 
allegedly incorrect information about the subdivision, which infor
mation the Rohdes alleged caused them to incur costs unnecessar
ily. Moreover, having no information about the scheme for ap
proval of subdivisions in the City, we are unable to determine 
whether approval is a ministerial act of the local government upon 
the landowner's completion of specified predicates for approval or 
whether there is policy discretion vested in the City's zoning direc
tor and the City's governing body which is not subject to challenge 
by tort litigation. We recognize that § 13-910(4) means that the 
sovereign's immunity is not waived for claims "based upon the ...  
refusal to issue, deny, suspend, or revoke any permit, license, cer
tificate, or order," id. And, while the Rohdes' allegation that the 
"City withdrew its approval of the [Rohdes'] subdivision of the 
property[,] resulting in monetary damages to the [Rohdes,]" would 
at first blush seem to fall under the protection of that subsection, 
the complaint can reasonably be read as asserting that although 
approval of the subdivision was ultimately denied, the Rohdes 
would not have proceeded with the attempt to subdivide and 
incurred the expenses at issue but for the incorrect information and 
advice of Knoepfel. We do not find in the complaint the "insuper
able bar to relief," see Spear T Ranch v. Knaub, 269 Neb. at 183,
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691 N.W.2d at 125, which would allow the rule 12(b)(6) motion to 
be sustained.  

CONCLUSION 
Therefore, applying a liberal construction to the complaint and 

recognizing the foregoing principles about the discretionary 
exemption as fleshed out by case law, we hold that the motion to 
dismiss should not have been sustained. Accordingly, we reverse 
the dismissal of the action by the district court and remand the 
matter for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

IN RE INTEREST OF DEVIN W. ET AL., CHILDREN 

UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, 
v. LERRY M., APPELLANT, AND JILLIAN M., 

APPELLEE AND CROSS-APPELLANT.  

693 N.W.2d 901 

Filed March 8, 2005. No. A-04-250.  

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court's decision.  

2. Actions: Jurisdiction. Lack of subject matter jurisdiction may be raised at any time 
by any party or by the court sua sponte.  

3. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and an appellate court is required to reach a conclusion independent of the 
juvenile court's findings.  

4. Evidence: Appeal and Error. When the evidence is in conflict, an appellate court 
may give weight to the fact that the lower court observed the witnesses and accepted 
one version of the facts over the other.  

5. Juvenile Courts: Jurisdiction: Parental Rights: Proof. If the pleadings and evidence 
at an adjudication hearing do not justify a juvenile court's acquiring jurisdiction of a 
child, then the juvenile court has no jurisdiction, i.e., no power, to order a parent to 
comply with a rehabilitation plan; nor does the juvenile court have any power over the 
parent or child at the disposition hearing unless jurisdiction is alleged and proved by 
new facts at a new adjudication-disposition hearing.  

6. Parental Rights: Pleadings. The petition in an adjudication proceeding must allege 
facts which would show that the child lacks proper parental care by reason of the
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inadequacy of any parent whose custody or right to custody might be affected, so that 
both parents may understand that the litigation concerns their respective rights.  

Appeal from the Separate Juvenile Court of Lancaster County: 
LINDA S. PORTER, Judge. Reversed and remanded with directions 
to dismiss.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Reggie L. Ryder for appellant.  

Daniel Packard, Deputy Lancaster County Attorney, and Julie 
Agena, Senior Certified Law Student, for appellee State of 
Nebraska.  

Lisa F. Lozano for appellee Jillian M.  

IRWIN, MOORE, and CASSEL, Judges.  

MOORE, Judge.  
INTRODUCTION 

Lerry M. appeals and Jillian M. cross-appeals from the order 
of the separate juvenile court of Lancaster County requiring the 
removal of their child Jesse M. from the family home. For the 
reasons set forth herein, we reverse the orders of the juvenile 
court, or the portions thereof, pertaining to Jesse and remand the 
cause with directions to dismiss the proceeding.  

BACKGROUND 
Lerry and Jillian are the natural parents of Jesse, born May 25, 

2001. The present juvenile action arose out of proceedings 
brought in relation to Jesse's older brother and half brother. Lerry 
and Jillian are also the natural parents of Brien M., born June 4, 
1998. Jillian is the natural mother of Devin W., born November 
4, 1996. James W., Devin's natural father, did not reside in 
Nebraska, and his parental rights with respect to Devin were 
eventually terminated.  

The State filed a juvenile petition on March 9, 2001, in the 
interest of Devin and Brien. The State alleged that Devin and 
Brien lacked proper parental care due to the fault or habits of 
Jillian in that on or after February 18, 2001, Jillian subjected 
Devin to inappropriate physical discipline resulting in physical 
injury to Devin. The State further alleged that Jillian's actions
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placed both Devin and Brien at risk of harm. The State made no 
allegations concerning either Lerry or James.  

An adjudication hearing was held on March 26, 2001, and 
continued to April 12. Jillian admitted the allegations in the peti
tion, which admission was accepted by the court. The court 
found Devin and Brien to be children as defined by Neb. Rev.  
Stat. § 43-247(3)(a) (Reissue 1998).  

On May 25, 2001, the day Jesse was born to Lerry and Jillian, 
the State filed a supplemental petition, alleging that Jesse lacked 
proper parental care by reason of the fault or habits of Jillian in 
that she had previously subjected Devin to inappropriate physi
cal discipline, which act resulted in the filing of a juvenile court 
petition and Devin's adjudication, and that she had not corrected 
the conditions that served as the basis for that prior adjudication.  
The State alleged that this situation placed Jesse at risk of harm.  
The State made no allegations against Lerry in the supplemental 
petition.  

On June 1, 2001, a dispositional hearing was held on the orig
inal petition and a rehabilitative plan was put into effect, which 
plan included the removal of Devin and Brien from the home of 
Lerry and Jillian. Devin and Brien were placed in foster care, and 
the court ordered reasonable visitation with Lerry and Jillian as 
arranged by the Department of Health and Human Services (the 
Department).  

An adjudication hearing on the supplemental petition and a 
review hearing on the original petition were held on July 23, 
2001. The juvenile court found that the allegations of the supple
mental petition were true by a preponderance of the evidence and 
found Jesse to be a child as defined by § 43-247(3)(a) (Cum.  
Supp. 2002). The court scheduled the supplemental petition for 
disposition and ordered the Department to prepare a case plan.  

On October 22, 2001, a dispositional hearing on the supple
mental petition and a review hearing on the original petition were 
held. The juvenile court found that the health and safety of Devin 
and Brien required their continued removal from the family 
home and that it was in their best interests to remain in an 
out-of-home placement. The court found that fair progress had 
been made to alleviate the causes for the out-of-home placement 
and noted the target date for the primary permanency plan of
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reunification, which was June 2002. As to Jesse, the court found 
it in Jesse's best interests that he remain in the temporary legal 
custody of the Department and in the physical care of Jillian. The 
court ordered Jillian to participate in and cooperate with various 
services and not to use physical discipline on Devin, Brien, or 
Jesse or allow any other individual to do so. The court ordered 
Lerry and Jillian to keep all scheduled appointments with the 
caseworker and other support providers. The court ordered super
vised visitation for Jillian with Devin and Brien and provided for 
separate, unsupervised visitation by Lerry if Lerry so requested.  
Review hearings were held on January 8, February 7, and May 7, 
2002. Following each hearing, the juvenile court found it in the 
best interests of Jesse that he remain in the temporary legal cus
tody of the Department but in the physical care of Jillian. The 
court continued Devin and Brien's out-of-home placement, with 
supervised visitation by Jillian, and again provided for separate, 
unsupervised visitation by Lerry if Lerry so requested. After each 
of these hearings, the court found that good progress had been 
made to alleviate the causes of the out-of-home placement of 
Devin and Brien.  

The State filed a second supplemental petition on September 
5, 2002. In count I of the petition, the State alleged that Devin 
and Brien lacked proper parental care due to the fault or habits of 
Lerry in that between February 8 and August 29, 2002, Lerry 
failed to have regular or consistent visitation or contact with 
Devin and Brien or failed to provide emotional care or support to 
them, placing them at risk of emotional harm. The State alleged 
in count II of the petition that between May 29, 2001, and August 
29, 2002, (1) Devin and Brien had been removed from the fam
ily home and placed in the temporary legal custody of the 
Department, (2) Devin and Brien had been residing in foster 
care, (3) Lerry had knowledge of Devin and Brien's placement, 
and (4) Lerry failed to provide proper care, supervision, shelter, 
or support for Devin and Brien, placing them at risk of emotional 
harm. The State made no allegations in the second supplemental 
petition concerning Jesse.  

A hearing was held on October 2, 2002, concerning all three 
petitions. With regard to the adjudication made in the second 
supplemental petition, Lerry entered a denial of the allegations
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therein, and the court set the second supplemental petition for 
formal hearing. With regard to its review of the original petition 
and supplemental petition, the court made findings similar to 
those made following the previous review hearings. However, the 
court found that while services had been provided in compliance 
with the case plan, poor progress had been made to alleviate the 
causes of the out-of-home placement of Devin and Brien. The 
primary permanency plan for Devin and Brien remained one of 
reunification, with a new target date of February 2003.  

On December 17, 2002, Lerry pled no contest to count II of 
the second supplemental petition. Count I was dismissed. The 
juvenile court found that Devin and Brien were children as 
defined by § 43-247(3)(a) in that they lacked proper parental care 
through the fault or habits of Lerry. The court also conducted a 
review of the petition and supplemental petition and made find
ings similar to those made following the October 2 hearing.  

On January 23, 2003, a review hearing was held on the peti
tion and supplemental petition and a disposition hearing was held 
on the second supplemental petition. The court found it in the 
best interests of Jesse for the Department to retain his temporary 
legal custody but found that Jesse should remain in the physical 
care of Jillian. The court found continued out-of-home placement 
to be in Devin's and Brien's best interests. The court ordered 
Lerry and Jillian to keep all scheduled appointments with the 
caseworker and other service providers; actively participate in 
"Intensive Family Preservation" services; not use physical disci
pline on Devin, Brien, or Jesse or allow any other individual to 
do so; and obtain and maintain employment or other legal means 
of support to provide for themselves and the three boys. The 
court also ordered Jillian to participate in various forms of ther
apy and take all medications prescribed by her psychiatrist. The 
court granted Lerry and Jillian supervised visitation with Devin 
and Brien. Similar findings and orders were made after a review 
hearing on March 12. The court continued to note that poor prog
ress had been made to alleviate the causes of the out-of-home 
placement of Devin and Brien and noted poor progress toward 
alleviating the cause of adjudication as it related to Jesse.  

At a review hearing on May 5, 2003, the juvenile court found 
it in the best interests of Jesse that he remain in the physical care

396



IN RE INTEREST OF DEVIN W. ET AL. 397 

Cite as 13 Neb. App. 392 

of Lerry and Jillian. Devin and Brien continued in out-of-home 
placement. The court found that reasonable efforts had been made 
to return custody of Devin and Brien to Jillian but that returning 
said custody to Jillian would be contrary to Devin's and Brien's 
welfare. The court again found that poor progress had been made 
to alleviate the causes of the out-of-home placement of Devin and 
Brien and the cause of adjudication as it related to Jesse. The 
court established a safety plan to maintain Jesse in the physical 
custody of Lerry and Jillian as follows: 

a. [Lerry and Jillian] shall place Jesse . .. in daycare with 
a licensed child care provider approved by the [Department].  
Jesse shall attend daycare Monday through Friday, for a min
imum of six (6) hours per day.  

b. [Lerry and Jillian] shall only leave Jesse .. . in the care 
of a licensed child care provider or other individual previ
ously approved in advance by the case manager.  

c. [Lerry and Jillian] shall ensure that any individual who 
provides care for Jesse . . . is informed of [the safety plan] 
and has agreed to comply with [its] terms.  

d. [Lerry and Jillian] shall follow all recommendations of 
[Jesse's] medical care provider, and shall ensure that Jesse 
attends all regularly scheduled medical appointments.  

e. [Lerry and Jillian] shall allow family support workers, 
case managers, or the Guardian Ad Litem access to Jesse 
. . . and to the home in which he resides, and shall be sub
ject to unannounced drop-in visits at all reasonable hours.  

f. [Lerry and Jillian] shall cooperate with a [family sup
port worker] as arranged by the ... Department ....  

g. No other individual shall reside in the home of [Lerry 
and Jillian] without approval of the . .. Department ....  

h. No other individuals shall be in the home with Jesse 
... for extended periods of time (over 3 hours) without 
approval of the . . . Department ....  

The court again ordered Lerry and Jillian to keep scheduled 
appointments with the caseworker and other providers, actively 
participate in "Intensive Family Preservation" services, not use 
physical discipline on the boys, and obtain and maintain employ
ment. The safety plan requirements were again continued at the 
review hearing of July 15.
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In May 2003, Lerry and Jillian relinquished their parental 
rights as to Devin and Brien. As a result of this relinquishment, 
and the termination of James' parental rights as to Devin in 
August 2003, Devin and Brien were on track to be adopted by 
their foster family with a target date of February 2004.  

A review hearing concerning Jesse was held on January 14, 
2004. The State offered exhibit 57, the case plan and court report 
of the caseworker, prepared January 9, 2004; exhibit 58, the 
report of the guardian ad litem; and exhibit 59, the court
appointed special advocate's report. Exhibit 58 was received by 
the court without objection. Lerry objected to the receipt of 
exhibits 57 and 59 on the grounds of foundation, hearsay, denial 
of due process, and lack of the right of confrontation. Jillian 
joined in the objection to exhibit 57. The court received exhibits 
57 and 59 over Lerry's and Jillian's objections. The court recog
nized that the caseworker was not present but, after verifying that 
she was still employed by the Department, allowed the hearing to 
be continued so that Lerry and Jillian could cross-examine her 
concerning her report. The court noted that the court-appointed 
special advocate was present at the hearing and could be cross
examined if the parties desired. After brief testimony by Lerry, 
the hearing was recessed and continued until February 3.  

At the February 3, 2004, hearing, the court heard further testi
mony from Lerry, as well as testimony from Jillian. Lerry offered 
exhibits 60 and 61, which were notebooks containing reports 
documenting Jesse's progress in daycare, and exhibit 64, an 
"Intensive Family Preservation Discharge Summary" from a com
pany providing visitation supervision and other services. These 
exhibits were received without objection. The guardian ad litem 
offered exhibit 63, an updated version of his above-mentioned 
report, exhibit 58. The court received exhibit 63 over Lerry's and 
Jillian's objections on the grounds of foundation, hearsay, and 
denial of due process. The State offered exhibit 62, which 
included a February 2 addendum to the caseworker's report. The 
court received exhibit 62 over Lerry's and Jillian's objections on 
the grounds of foundation, hearsay, denial of due process, and 
lack of the right of confrontation. The State called the caseworker 
to testify, and she was thoroughly cross-examined by both Lerry 
and Jillian. The court-appointed special advocate was present at
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the February 3 hearing, but none of the parties elicited her testi
mony. We set forth further details of the evidence received at the 
January 14 and February 3 hearings in the analysis section below 
as necessary to our resolution of this appeal.  

At the close of the February 3, 2004, hearing, the juvenile 
court pronounced its ruling from the bench, finding that the evi
dence supported the Department's recommendation for an out
of-home placement for Jesse. The court further found that there 
had been reasonable efforts to maintain Jesse's placement in the 
parental home but that it would be contrary to his welfare for him 
to remain there. We note the court's comments regarding its juris
diction over Lerry: 

I would advise the parties that I feel that the Court's juris
diction over [Lerry] is very limited. There's been no adju
dication involving [Lerry] with regard to Jesse . . . . The 
petition that was adjudicated against [Lerry] involved only 
Devin and Brien .... But because [Jesse] is residing with 
[Jillian] in the family home and the evidence is that [Jillian] 
is the primary caretaker for [Jesse], I am approving the 
[D]epartment's recommendation for out-of-home place
ment at this time, but the parenting assessment that you've 
requested that the Court order of [Lerry or] any additional 
individual therapy I think is beyond the scope of the Court's 
jurisdiction at this point, given that [Lerry], with regard to 
Jesse, is an unadjudicated parent. The adju[dic]ation related 
to children that he's not a parent to and [whom] there's no 
plan to reunify [him] with. So with ... that, I will approved 
[sic] the out-of-home placement at this time but not those 
provisions relating to [Lerry], in the absence of a further fil
ing and adjudication thereon.  

The juvenile court entered an order on February 5, 2004, set
ting forth its findings from the February 3 hearing. The court 
found it in the best interests of Jesse that he be given an out-of
home placement in licensed foster care. The court found that rea
sonable efforts had been made to maintain Jesse's physical cus
tody with Lerry and Jillian. The court found that it would be 
contrary to Jesse's welfare, health, and safety for him to remain 
in Lerry and Jillian's home, due to Jillian's failure to follow the 
court-ordered safety plan, evidence that Jesse had been exposed
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to cigarette smoke and excessive profanity in the family home 
despite his health problems and young age, Lerry's limited role 
in the supervision or parenting of Jesse, Jillian's failure to apply 
parenting skills for which extensive training had been provided, 
Jillian's failure to consistently participate in and make progress 
in her individual counseling, and the family's ongoing financial 
instability. Lerry subsequently perfected his appeal and Jillian 
her cross-appeal to this court.  

ASSIGNMENTS OF ERROR 
Lerry asserts, restated, that the juvenile court erred in (1) 

ordering Jesse's removal from Lerry and Jillian's home and (2) 
receiving certain exhibits into evidence. On cross-appeal, Jillian 
also asserts that the juvenile court erred in removing Jesse from 
Lerry and Jillian's home.  

STANDARD OF REVIEW 
[1,2] A jurisdictional question which does not involve a factual 

dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion indepen
dent from the lower court's decision. In re Interest of Jaden H., 
263 Neb. 129, 638 N.W.2d 867 (2002). Lack of subject matter 
jurisdiction may be raised at any time by any party or by the court 
sua sponte. Id.  

[3,4] Juvenile cases are reviewed de novo on the record, and 
an appellate court is required to reach a conclusion independent 
of the juvenile court's findings. In re Interest of Jac'Quez N., 266 
Neb. 782, 669 N.W.2d 429 (2003). When the evidence is in con
flict, however, an appellate court may give weight to the fact that 
the lower court observed the witnesses and accepted one version 
of the facts over the other. Id.  

ANALYSIS 
We must first address the issue of subject matter jurisdiction 

in this case as it relates to Lerry, a custodial parent against whom 
no allegations or accusations have been adjudicated in relation to 
Jesse. In considering the jurisdictional difficulties raised by this 
case, we turn to In re Interest of Kelly D., 3 Neb. App. 251, 526 
N.W.2d 439 (1994), where a similar issue was considered.
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In In re Interest of Kelly D., the parents were separated and the 
father had custody of their daughter. After the separation, the 
mother contacted authorities, confessed to having sexual thoughts 
about the daughter, and indicated that she was afraid of hurting 
the daughter. The State filed a juvenile petition alleging that the 
daughter was a juvenile as defined by § 43-247(3)(a) (Reissue 
1993) because she lacked proper parental care due to the fault or 
habits of the mother. The petition listed the names of both parents 
and their separate addresses and was served on both parents. At 
the adjudication hearing, the mother admitted certain allegations 
of the petition and the court found that it had jurisdiction over the 
daughter pursuant to § 43-247(3)(a) because of the lack of proper 
parental care due to the faults and habits of the mother. A pre
dispositional report recommended, among other things, that legal 
custody of the daughter be placed with the Department, that both 
parents undergo psychological testing, that the mother have 
supervised visitation, and that the father cooperate fully with the 
visitation plan arranged and directed by the Department. The 
juvenile court disapproved this dispositional plan because the pro
ceedings did not contain allegations or findings against the father.  
The juvenile court then tailored a dispositional plan to be material 
to the jurisdictional basis pertaining to the mother. The juvenile 
court did not state that the father had custody of the daughter, but 
the wording of the court's order assumed that the father had and 
would keep custody of the daughter. The Department requested 
a review of the dispositional order by a juvenile review panel, 
which panel was also concerned by the lack of proceedings or 
allegations against the father. The review panel ordered an adju
dication to be taken against the father. Upon receipt and review of 
the review panel's order, the juvenile court found that the order 
was outside the scope of the panel's power of review and did not 
present a dispositional plan that could be implemented. The 
Department appealed from this "order" of the juvenile court and 
from that of the review panel. The father filed a cross-appeal from 
the order of the review panel, alleging that the panel erred in 
ordering the juvenile court to reopen the adjudication phase.  

On appeal in In re Interest of Kelly D., despite the lack of an 
appeal from the adjudication order, this court raised the question 
of whether subject matter jurisdiction was present. We noted that
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the predispositional report recommended that the daughter's best 
interests would be served by taking her custody from the father 
and giving it to the Department. We noted that even if the 
Department's investigation uncovered facts indicating that the 
father was not capable of giving the daughter proper care, he 
would be entitled to an adjudication hearing to dispute the find
ings and to an appeal from any determination that might be made 
against him. We noted that the juvenile court's solution, which 
was to refrain from exercising full control over the father, did not 
resolve the jurisdictional problem. We noted that if a child is 
properly adjudicated under § 43-247(3)(a), then the juvenile 
court has jurisdiction over the custodial parent and may exercise 
control over that parent pursuant to § 43-247(5). We stated that 
if a custodial parent is going to be subject to the court's juris
diction because that parent's child is adjudged a child under 
§ 43-247(3)(a), then that parent should receive notice that his or 
her parental rights might be curtailed and receive a hearing at 
which to defend those rights.  

[5,6] Although the adjudication in In re Interest of Kelly D., 3 
Neb. App. 251, 526 N.W.2d 439 (1994), was not appealed, this 
court noted that if the pleadings and the evidence do not justify 
the court's acquiring jurisdiction of a child, then the court has no 
jurisdiction, citing In re Interest of D.M.B., 240 Neb. 349, 481 
N.W.2d 905 (1992) (without jurisdiction, juvenile court has no 
power to order parent to comply with rehabilitation plan; nor 
does juvenile court have any power over parent or child at dispo
sition hearing). The In re Interest of Kelly D. court found a lack 
of jurisdiction and ordered the proceedings dismissed, reasoning 
as follows: 

[T]he petition contains no allegations claiming that the child 
lacked proper parental care by reason of the conduct of [the 
father], the person having custody of the child. The plead
ings therefore show that [the father] was given no notice of 
any claim against him or of the fact that the proceeding 
might interfere with his constitutionally protected rights to 
his child. . . . In this case, we conclude that the petition must 
allege facts which would show that the child lacks proper 
parental care by reason of the inadequacy of any parent 
whose custody or right to custody might be affected, so that
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both parents may understand that the litigation concerns 
their respective rights. Under the circumstances of this case, 
the petition is so fundamentally inadequate that it could not 
be the basis of the juvenile court's jurisdiction.  

(Emphasis supplied.) 3 Neb. App. at 262-63, 526 N.W.2d at 447.  
In Jesse's situation in the present case, as in In re Interest of 

Kelly D., the risk of harm to the child is posed by the mother and 
there have been no direct allegations of a lack of proper parental 
care by the father. While In re Interest of Kelly D. is distinguish
able from the present case in that both Lerry and Jillian are Jesse's 
custodial parents and they continue to live together, the fact 
remains that the supplemental petition contains no allegations 
claiming that Jesse lacked proper parental care by reason of the 
conduct of Lerry, who is clearly a parent whose custody or right 
to custody might be affected by Jesse's adjudication.  

Although there was evidence adduced at the adjudication hear
ing on the supplemental petition, this evidence was not made a 
part of the bill of exceptions. The adjudication order is silent with 
respect to any allegations or findings regarding Lerry or his abil
ity or inability to provide proper parental care to Jesse. Further, 
the record contains no allegation or evidence that at the time of 
the adjudication, Lerry was unwilling or unable to protect Jesse 
from any threat of harm from Jillian. Given the fact that Lerry and 
Jillian resided together, it may indeed have been a concern that 
Lerry was unable to protect Jesse from harm; however, Lerry was 
entitled to notice and an adjudication hearing to defend against 
any such allegations and to an appeal from any determination 
which might be made against him.  

As in In re Interest of Kelly D., the lack of an adjudication as 
to the father was a concern to the juvenile court in this case, but 
as we found in In re Interest of Kelly D., the court's attempt to 
resolve the issue in this case by refraining from ordering the 
father to comply with plan requirements at the time of the removal 
order does not resolve the jurisdictional problem.  

While none of the parties in this case appealed from the adju
dication order, lack of subject matter jurisdiction may be raised 
sua sponte by an appellate court. See In re Interest of Jaden H., 
263 Neb. 129, 638 N.W.2d 867 (2002). Because of the omission 
of any allegations showing that Jesse lacked proper parental care
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by reason of the inadequacy of Lerry, a parent whose custody of 
Jesse or right to such custody might be affected, the supplemen
tal petition was inadequate to form the basis of the juvenile 
court's jurisdiction. We conclude that the juvenile court was 
without jurisdiction for the adjudication of Jesse on July 23, 
2001, and consequently for all the subsequent proceedings. We 
therefore reverse the orders of the juvenile court, or the portions 
thereof, pertaining to Jesse and remand the cause with directions 
to dismiss the proceeding.  

CONCLUSION 
Because the juvenile court was without jurisdiction for the 

adjudication of Jesse on July 23, 2001, and the subsequent pro
ceedings, we reverse the orders of the juvenile court, or the por
tions thereof, pertaining to Jesse and remand the cause with direc
tions to dismiss the proceeding.  

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS.  

STATE OF NEBRASKA, APPELLEE, V.  

SAMUEL Q. SMITH, APPELLANT.  

693 N.W.2d 587 

Filed March 8,2005. No. A-04-691.  

1. Motions to Suppress: Miranda Rights: Waiver: Appeal and Error. On appellate 
review, the trial court's factual findings relating to a motion to suppress are reviewed 
for clear error, but the issue of whether a defendant has waived his or her Miranda 

rights knowingly and intelligently is reviewed de novo.  
2. Police Officers and Sheriffs: Right to Counsel. When an accused has expressed his 

desire to deal with the police only through counsel, he is not subject to further inter
rogation by the authorities until counsel has been made available to him, unless the 

accused himself initiates further communication, exchanges, or conversations with 
the police.  

3. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion.  

Appeal from the District Court for Douglas County: PATRICIA A.  
LAMBERTY, Judge. Affirmed.
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Thomas C. Riley, Douglas County Public Defender, and 
Timothy P. Burns for appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Samuel Q. Smith appeals from his convictions and sentences 
for second degree murder and use of a deadly weapon to commit 
a felony. The trial court sentenced Smith to 40 to 60 years' impris
onment on the second degree murder conviction and 5 to 10 
years' imprisonment on the weapon conviction. Smith is to serve 
the sentences consecutively, with credit for 391 days served. On 
appeal, Smith claims that the district court erred in overruling his 
motion to suppress and in failing to grant a mistrial. For the rea
sons set forth below, we affirm.  

BACKGROUND 
The record shows that on April 6, 2003, Robert Chromy was 

shot and killed after chasing three shoplifters, one of whom was 
Smith, from a gas station in Omaha. After the shoplifters ran to 
Smith's vehicle, Chromy got in his vehicle and attempted to stop 
the shoplifters from leaving the scene. Smith then got out of his 
vehicle and shot Chromy multiple times.  

On April 17, 2003, Smith was arrested pursuant to a warrant 
and transported to the police station. At the station, Officer Alan 
Reyes advised Smith of his Miranda rights, and Smith indicated 
that he wanted his lawyer present. At that point, Reyes left the 
interview room to conduct another interview. Reyes did not 
attempt to contact Smith's attorney.  

The record shows that approximately 25 minutes after Reyes 
left the room, another officer came into the room and asked Smith 
for his mother's telephone number, given that Smith was 17 years 
old and still a minor at the time. After Smith gave the officer his 
mother's telephone number, Smith asked to speak to his mother.  
The officer told Smith, "'Not right now, when we get you booked 
in you can talk to her.' " It was at this point that Smith asked to see
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Reyes again. After Reyes came back into the room, he immedi
ately advised Smith again of his Miranda rights, and Smith then 
indicated that he wanted to speak to Reyes without Smith's attor
ney present.  

Smith admitted to Reyes that Smith was the driver of the vehi
cle Chromy tried to block and that when Chromy did not move 
his vehicle, Smith got out of his vehicle and shot at Chromy's 
vehicle. Smith denied that he meant to hurt or kill Chromy and 
testified that he shot at Chromy's vehicle with the sole purpose 
of getting Chromy to move.  

Subsequently, the State charged Smith with second degree 
murder and use of a deadly weapon to commit a felony. Prior to 
trial, Smith filed a motion to suppress the statements he had made 
to Reyes, and the trial court overruled Smith's motion.  

Trial began on March 22, 2004. At trial, Smith's statements to 
Reyes were allowed over Smith's objection. After the jury was 
seated and heard a half day of testimony, juror T.R. was brought 
before the judge after informing the bailiff that she was not sure 
that she could be an impartial juror. T.R. stated that this was so 
because Smith was not being tried by a jury of his peers, given 
that the jury did not reflect either his age group or his race. T.R.  
also stated that Smith "look[ed] so sad and scared and pathetic 
over there." T.R. wavered as to whether she could be a fair and 
impartial juror and stated at one point that her feelings of sym
pathy for Smith were pretty overwhelming. T.R. also stated that 
she had made her feelings known to two of the other jurors and 
that she had thought she should speak to the bailiff.  

The court dismissed T.R. from the jury, and Smith then 
requested that the court declare a mistrial. The court initially 
granted Smith's motion. The State asked the court to reconsider 
its ruling, and the court then questioned the other two jurors 
whom T.R. had spoken to, in order to determine whether T.R.'s 
comments affected their ability to be fair and impartial. The first 
juror, a female, stated that T.R. had spoken to her earlier that 
morning about T.R.'s concerns and that the juror told T.R. to take 
her concerns to the bailiff. This juror stated that there was noth
ing about T.R.'s remarks that would impair the juror's ability to 
be fair and impartial. The second juror, one of the two alternate 
jurors, stated that he had spoken to T.R. that morning but that he
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did not talk to T.R. about the trial and did not overhear anything 
about the makeup of the jury.  

The district court found that both of the jurors T.R. spoke to 
could be fair and impartial and that Smith would not be preju
diced if they were allowed to remain on the jury. The court then 
changed its ruling on the mistrial and overruled Smith's motion 
for mistrial. The court then, in order to replace the dismissed 
juror, placed the names of the two alternate jurors in a container 
and drew out the name of one of the alternates to take the place 
of T.R. After the new juror was seated, the trial resumed. The 
record shows that the new juror was not the alternate juror T.R.  
had spoken to.  

After trial, the jury convicted Smith of murder in the second 
degree and use of a deadly weapon to commit a felony. On May 
12, 2004, the trial court sentenced Smith to 40 to 60 years' impris
onment for second degree murder and 5 to 10 years' imprison
ment for use of a deadly weapon to commit a felony. The trial 
court ordered that Smith serve his sentences consecutively, with 
credit for 391 days served. Smith appeals.  

ASSIGNMENTS OF ERROR 
On appeal, Smith argues that the district court (1) committed 

reversible error by denying his motion to suppress statements 
obtained from him in violation of his right to counsel guaranteed 
to him by the Fifth and Sixth Amendments to the U.S.  
Constitution and article I, § 11, of the Nebraska Constitution, 
and (2) abused its discretion by denying his motion for mistrial 
on the discovery of possible juror bias after the commencement 
of trial.  

ANALYSIS 
Motion to Suppress.  

Smith argues that the trial court erred when it overruled his 
motion to suppress statements he made to Reyes after requesting 
counsel. Specifically, Smith told Reyes that he was the one who 
shot at Chromy and that he did not mean to injure Chromy, but, 
rather, shot at Chromy solely because he wanted Chromy to 
move his vehicle. The State was allowed to introduce this testi
mony at trial after the court overruled Smith's motion to suppress 
these statements.
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[1] Typically, the trial court's factual findings relating to a 
motion to suppress are reviewed for clear error, but the issue 
of whether a defendant has waived his or her Miranda rights 
knowingly and intelligently is reviewed de novo. See State v.  
Fernando-Granados, 268 Neb. 290, 682 N.W.2d 266 (2004).  
See, also, People v. Platt, 81 P.3d 1060 (Colo. 2004); State v.  
Jaco, 130 Idaho 870, 949 P.2d 1077 (Idaho App. 1997); State v.  
Lockhart, 830 A.2d 433 (Me. 2003); State v. Dominguez
Ramirez, 563 N.W.2d 245 (Minn. 1997); State v. Barrera, 130 
N.M. 227, 22 P.3d 1177 (2001); State v. Ramirez-Garcia, 141 
Ohio App. 3d 185, 750 N.E.2d 634 (2001). Given that the facts 
in the instant case are undisputed, we determine de novo whether 
the evidence shows that Smith knowingly and intelligently 
waived his Miranda rights.  

[2] In the instant case, the record shows that after Reyes read 
Smith his Miranda rights the first time, Smith requested that his 
counsel be called before proceeding. When an accused has ex
pressed his desire to deal with the police only through counsel, he 
is not subject to further interrogation by the authorities until coun
sel has been made available to him, unless the accused himself 
initiates further communication, exchanges, or conversations with 
the police. State v. Smith, 242 Neb. 296, 494 N.W.2d 558 (1993).  

The record shows that approximately 25 minutes after Reyes 
left the room, another officer came into the room and asked 
Smith for his mother's telephone number, given that Smith was 
17 years old and still a minor at the time. After Smith gave the 
officer his mother's telephone number, Smith asked to speak to 
his mother and was told, "'Not right now, when we get you 
booked in you can talk to her.'" It was at this point that Smith 
asked to see Reyes again. After Reyes came back into the room, 
he immediately advised Smith again of his Miranda rights, and 
Smith then indicated that he wanted to speak to Reyes without 
Smith's attorney present.  

Smith argues that his statements to Reyes ought to have been 
suppressed, because the second officer "clearly initiated the fur
ther conversation or exchange with Smith." Brief for appellant at 
10. Smith does not argue that he did not understand his rights 
because of his age. The trial court overruled Smith's motion to 
suppress, stating:
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The Court finds that [Smith] re-initiated the conversation, 
that he was re-Mirandized prior to examination, including 
informing him that he had a right to have an attorney present 
during questioning. It is clear to this Court that [Smith] 
understood and expressly waived such rights prior to the 
interrogation and that he voluntarily, intelligently, know
ingly, and intentionally relinquished both his Fifth and Sixth 
Amendment rights to have counsel present during this inter
view. Statements made by [Smith] were in response to ques
tioning and there is no benefit offered in exchange for the 
statements.  

We conclude that the State met its burden of proving that Smith 
waived his privilege against self-incrimination and his right to 
counsel. Thus, the trial court did not err in overruling Smith's 
motion to suppress and in allowing the State to enter Smith's 
statements into evidence at trial.  

Mistrial and Disqualification of Juror 
[3] Smith also argues that the trial court erred in failing to 

declare a mistrial when one of the jurors was dismissed because 
she could not be fair and impartial. The decision whether to grant 
a motion for mistrial is within the discretion of the trial court and 
will not be disturbed on appeal in the absence of an abuse of dis
cretion. State v. Shipps, 265 Neb. 342, 656 N.W.2d 622 (2003).  

In support of Smith's position, he cites State v. Clifford, 204 
Neb. 41, 281 N.W.2d 223 (1979), in which the defendant faced 
charges of driving while intoxicated and operating a motor vehi
cle to avoid arrest. In that case, after the jury had heard evidence 
for a few hours, a juror contacted the judge about the juror's abil
ity to fairly and impartially carry out his duties as a juror. The 
court then conducted a hearing at which the juror stated that 
before trial began, he did not realize that he and his wife were 
well acquainted with members of the defendant's family. The 
juror stated that because of such acquaintance, he did not think 
that he could be fair and impartial.  

The State then offered to stipulate to the case's being tried by 
the remaining jurors, but the defendant would not agree to this.  
The State then moved for a mistrial without prejudice, and the 
defendant moved for a mistrial with prejudice. The court declared
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a mistrial without prejudice. On appeal, the Nebraska Supreme 
Court stated, "The disqualification of the juror in the present case 
and the declaration of a mistrial due to the juror's bias were man
ifestly necessary to serve the ends of justice." Id. at 45, 281 
N.W.2d at 226.  

Smith cites Clifford for the blanket proposition that the court 
must grant a mistrial in the event that a juror is dismissed because 
of his or her inability to be fair or impartial. We disagree. In a 
more recent case, State v. Krutilek, 254 Neb. 11, 15, 573 N.W.2d 
771, 775 (1998), the Nebraska Supreme Court stated, "A juror is 
not required to be excused from a jury and a mistrial not be 
declared when the juror is able to decide the case fairly and 
impartially." In other words, the trial court in that case made the 
decision not to excuse or discharge the juror, after an in-chambers 
determination of whether the juror could be fair and impartial. In 
our case, as opposed to Clifford or Krutilek, we have a juror who 
cannot be impartial and the trial court utilized the applicable stat
ute to continue the trial, rather than declaring a mistrial. Neb. Rev.  
Stat. § 29-2004 (Cum. Supp. 2004) states in part: 

If, before the final submission of the cause a regular juror 
dies or is discharged, the court shall order the alternate juror, 
if there is but one, to take his or her place in the jury box. If 
there are two alternate jurors the court shall select one by 
lot, who shall then take his or her place in the jury box.  

This case appears to be a matter of first impression because the 
trial court replaced a juror pursuant to § 29-2004 after finding that 
the juror could not be fair and impartial. The use of an alternate 
juror in the instant case presents a different factual situation than 
those situations set out in Clifford and Krutilek. In Clifford, there 
apparently were no alternates, so that a replacement of the juror 
was not available. In Krutilek, the questioned juror was deter
mined to be fair and impartial, so that replacement of a juror was 
not at issue. In the instant case, the record shows that the trial 
court chose to dismiss T.R. as a juror and select an alternate juror 
to take T.R.'s place. The trial court did so after interviewing the 
two other jurors T.R. mentioned speaking to. Upon examination, 
the first juror stated that T.R. voiced her concerns to the juror but 
that T.R.'s comments would not change the juror's ability to be 
fair and impartial. The other juror had no recollection of any
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comments that T.R. made regarding the composition of the jury.  
Therefore, in the instant case, the trial court did not err in replac
ing T.R. with an alternate juror rather than declaring a mistrial.  
The trial court's decision was clearly discretionary, and on this 
record, we cannot find that the district court abused its discretion.  

CONCLUSION 
After reviewing the record, we conclude that the district court 

did not commit reversible error by denying Smith's motion to 
suppress statements obtained from him and that the court did not 
abuse its discretion by denying Smith's motion for mistrial. For 
these reasons, Smith's convictions and sentences are affirmed.  

AFFIRMED.  

IN RE INTEREST OF BRITTANY C. ET AL., 

CHILDREN UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, 
v. NONA M., APPELLANT.  

693 N.W.2d 592 

Filed March 15, 2005. Nos. A-04-820 through A-04-826.  

1. Juvenile Courts: Judgments: Appeal and Error. Cases arising under the Nebraska 

Juvenile Code are reviewed de novo on the record, and an appellate court is required 

to reach a conclusion independent of the trial court's findings. In reviewing questions 

of law arising in such proceedings, an appellate court reaches a conclusion indepen

dent of the lower court's ruling.  
2. Jurisdiction: Appeal and Error. A jurisdictional question which does not involve a 

factual dispute is determined by an appellate court as a matter of law.  

3. _ : . Before reaching the legal issues presented for review, it is the duty of an 

appellate court to determine whether it has jurisdiction over the matter before it.  

4. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 

jurisdiction of an appeal, there must be a final order entered by the court from which 

the appeal is taken; conversely, an appellate court is without jurisdiction to entertain 

appeals from nonfinal orders.  
5. Final Orders: Appeal and Error. The three types of final orders which may be 

reviewed on appeal are (1) an order which affects a substantial right and which deter

mines the action and prevents a judgment, (2) an order affecting a substantial right 

made during a special proceeding, and (3) an order affecting a substantial right made 

on summary application in an action after judgment is rendered.  

6. Words and Phrases. A substantial right is an essential legal right, not a mere tech

nical right.
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7. Juvenile Courts: Appeal and Error. A proceeding before a juvenile court is a "spe
cial proceeding" for appellate purposes.  

8. Final Orders: Appeal and Error. A substantial right is affected if an order affects 
the subject matter of the litigation, such as diminishing a claim or defense that was 
available to the appellant prior to the order from which he or she is appealing.  

9. Indian Child Welfare Act: Federal Acts: Legislature: Public Policy. In adopting 
the Nebraska Indian Child Welfare Act, the Legislature determined that Nebraska 
public policy should cooperate fully with Indian tribes in Nebraska in order to ensure 
that the intent and provisions of the federal Indian Child Welfare Act are enforced.  

10. Indian Child Welfare Act: Federal Acts: Parent and Child. Congress' findings in 
the federal Indian Child Welfare Act emphasize its determination that a tribal court 
may provide the parent and the child with significant advantages inherent in the 
recognition and implementation of Native American customs and traditions.  

I1. Indian Child Welfare Act: Federal Acts: Jurisdiction: Child Custody: Parental 
Rights: Good Cause. Under the federal Indian Child Welfare Act, a tribe has the 
right to seek a transfer of jurisdiction to the tribal courts for foster care placement pro
ceedings or for termination of parental rights proceedings, and a juvenile court is 
required to transfer the case in the absence of good cause to deny the motion.  

12. Indian Child Welfare Act: Jurisdiction: Good Cause. The party opposing a trans
fer of jurisdiction to the tribal courts has the burden of establishing that good cause 
not to transfer the matter exists.  

13. Indian Child Welfare Act: Jurisdiction. That a state court may take jurisdiction 
under the Indian Child Welfare Act does not necessarily mean that it should do so, as 
the court should consider the rights of the child, the rights of the tribe, and the con
flict of law principles, and should balance the interests of the state and the tribe.  

14. Indian Child Welfare Act: Jurisdiction: Appeal and Error. The denial of a trans
fer of jurisdiction to the tribal courts is reviewed for an abuse of discretion.  

Appeals from the County Court for Scotts Bluff County: 
G. GLENN CAMERER, Judge. Affirmed.  

Richard L. DeForge, Deputy Scotts Bluff County Public 
Defender, for appellant.  

No appearance for appellee.  

CARLSON, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Nona M. appeals the orders of the Scotts Bluff County Court, 
sitting as a juvenile court, denying her requests to transfer juris
diction to a tribal court and argues that such orders are appeal
able. We agree that the denials of her requests were final, appeal
able orders supplying this court with jurisdiction to consider the
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appeal, but we find no abuse of discretion in the trial court's 
refusal to transfer jurisdiction. Accordingly, we affirm.  

BACKGROUND 
Nona is the biological mother of Brittany C., Jessica C., 

Alonzo C., and Michael M., Jr. At the time of the relevant hear
ing, the ages of the children were 12, 10, 8, and 9, respectively.  

The seven proceedings with regard to these children were 
consolidated below and again consolidated before us on appeal.  
Case No. A-04-821 arises out of the December 8, 2003, petition 
which alleged that Brittany was a truant and thus a child within 
the meaning of Neb. Rev. Stat. § 43-247(3)(b) (Cum. Supp.  
2002). Case No. A-04-822 involves a December 19 petition 
which alleged that Jessica was neglected and a truant and which 
requested that she be adjudicated as a child within the meaning 
of § 43-247(3)(a) and (b). Case No. A-04-825 is based upon a 
December 19 petition which alleged that Michael was neglected 
and a truant and which requested that he be adjudicated as a 
child within the meaning of § 43-247(3)(a) and (b). Cases Nos.  
A-04-820, A-04-823, A-04-824, and A-04-826 arise out of peti
tions filed on March 2, 2004, which alleged that Brittany, 
Alonzo, Jessica, and Michael each lacked parental care and 
which requested that each be adjudicated as a child within the 
meaning of § 43-247(3)(a).  

Because the children were eligible for enrollment in the Oglala 
Sioux Tribe, the State sent notice to the Oglala Sioux Tribe, pur
suant to the Nebraska Indian Child Welfare Act (ICWA), that peti
tions involving these children had been filed. On March 5, 2004, 
Nona applied to enroll the children with the Oglala Sioux Tribe.  
The trial court placed temporary custody of the children with the 
Nebraska Department of Health and Human Services (DHHS) for 
foster care placement, and on March 9, the children were placed 
with non-Native American families.  

In May 2004, the tribe filed motions to intervene in these mat
ters. On June 3 and 14, the court held a hearing on the tribe's 
requests to intervene and the State's objection to such requests.  
We recognize that pursuant to Neb. Rev. Stat. § 43'1504(3) 
(Reissue 2004), an Indian child's tribe has the right to intervene at 
any point in a state court proceeding for the foster care placement 
of, or termination of parental rights to, that Indian child. Although
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we find no motion for transfer in the record, it is evident that the 
court and the parties treated the hearing on the tribe's requests to 
intervene as a hearing on the transfer of the cases to tribal court.  
On a different note, we observe that during the hearing, Nona's 
attorney requested the court to take judicial notice "of the docu
ments filed on behalf of the tribe to intervene in this case" and 
"the documents filed in the files of the court indicating that the 
children are now registered members of the Oglala tribe," and that 
the court agreed to take judicial notice "of those files and that doc
umentation." Unfortunately, these documents were not made part 
of the record.  

"Papers requested to be noticed must be marked, identified, 
and made a part of the record. Testimony must be tran
scribed, properly certified, marked and made a part of the 
record. Trial court's ruling . . . should state and describe 
what it is the court is judicially noticing. Otherwise, a mean
ingful review is impossible." 

In re Interest of C.K., L.K., and G.K., 240 Neb. 700, 709, 484 
N.W.2d 68, 73 (1992), quoting In Interest ofAdkins, 298 N.W.2d 
273 (Iowa 1980). Because the matters judicially noticed do not 
appear to be disputed, we do not believe that the failure to include 
these documents in the record requires reversal and remand in 
these cases.  

At the time of the hearing, Nona lived in Scottsbluff with her 
two younger children, who are not subject to these proceedings, 
and the father of those children. Nona lived on an Indian reserva
tion when she was younger, but has lived in Scotts Bluff County 
since 1984. Nona's mother and at least five of Nona's siblings 
also live in Scottsbluff. Nona testified that she has aunts, uncles, 
cousins, and grandmothers living on the reservation. She planned 
to move to Martin, South Dakota, and live there with one of her 
brothers until she could find a residence of her own.  

Nona testified that prior to 2002, her children had never lived on 
the Oglala Sioux reservation, but had gone camping there. Nona 
testified that since her children were returned to her in 2002, she 
had been taking them to visit the reservation three or four times 
a month. She testified that Michael learned how to dance and tries 
to sing Native American songs. Nona testified that she sought 
intervention by the tribal court because she felt her children would
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be safer with the involvement of the Oglala Nation Tiyospaye 
Resource and Advocacy Center (ONTRAC), a program to imple
ment the ICWA, and by their being transferred to the reservation.  
She felt that the tribal court's intervention would be in the best 
interests of her children because she wanted her children to stay 
together and to learn their culture. Nona testified that her children 
love the reservation.  

Mariah Provost, a family preservation coordinator for 
ONTRAC, sent the motions to intervene in these cases. She first 
became acquainted with Nona on March 5, 2004, when Nona 
requested assistance from ONTRAC. Provost testified that 
Nona's children are eligible to be enrolled with the tribe, but that 
the enrollment council meets every 3 to 6 months and had not yet 
met in consideration of the children at the time of the hearing.  
When asked why the tribe was interested in intervening, Provost 
stated that "ONTRAC can assist this family with services in pro
viding for improving their home functioning, family functioning, 
[and] parenting functioning." She testified that the beneficial 
effects living within the tribe can have on Native American chil
dren are that they maintain family ties, culture, and "[t]iyospaye" 
(which means extended family ties), along with receiving educa
tional and medical services. Provost also testified that an Indian 
health service on the reservation can provide services for Alonzo, 
who has Duchenne's muscular dystrophy and needs special care.  
According to Provost, Nona was willing to cooperate with 
ONTRAC and, as noted above, move to Martin.  

Provost testified that the Oglala tribal court is approximately 
"two hours" from the Scotts Bluff County courthouse. When asked 
whether she was aware of any mechanism to subpoena witnesses 
or to have witnesses from Scotts Bluff County appear in the tribal 
court, Provost answered, "The only person that contacted me was 
Alonzo's - she works with him at school." Provost was sub
sequently asked a similar question, to which Provost answered, 
"The youth and family court clerk will notify all people involved 
and I think they give 'em like - they send out notices, set a 
two-week court date, something like that." When asked whether 
the tribal court could call witnesses from other states, Provost tes
tified, "Not in any of my cases that I've worked with whether it be 
social services or ONTRAC."
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Nan Carver, a protection and safety worker with DHHS, testi
fied that she did not know anything about the father of Brittany 
and Alonzo beyond his identity, that Jessica believed her father 
lived somewhere in Iowa, and that Carver knew the identity of 
Michael's father. DHHS initially became involved with Nona's 
family in 1998 due to concerns of neglect and a roach infestation 
of the home of Nona's mother, in which the family and other rel
atives resided. The children were removed from Nona's custody 
on January 9, 1998, and returned to her custody one at a time 
between June 2002 and August 2002. One of the conditions for 
the children's being returned to Nona at that time was that they 
were not to live in the home of Nona's mother, from which they 
had been removed. To Carver's knowledge, the children were 
never placed on the reservation. Carver testified that before the 
1998 case closed in December 2002, there were a number of con
tacts with the tribe in 1998 and 2000, but that the tribe did not 
attempt to intervene.  

Carver testified that within the month prior to the June 3, 2004, 
hearing on the tribe's requests to intervene in the cases at hand, 
she had talked with Provost regarding intervention and learned 
that Provost intended to place custody of the children with Nona's 
brother in South Dakota. Carver was aware that Nona had taken 
the children to the reservation, but that they had not lived there for 
a significant period of time. (When asked whether she was aware 
that the children were on the reservation for a few days, Carver 
answered, "Yes.") 

Following the arguments of counsel and the guardian ad litem, 
the court stated: 

In this case the Court finds good cause to retain jurisdiction 
on this case considering all of the - totality of the circum
stances of the case. This is the second abuse and neglect 
petition filed under authority of the Juvenile Act, under the 
aspects of the Juvenile Act that would apply to this case, and 
I find [Nona's] testimony here to be dubious because if she 
had . . . any real intentions of doing all the things that she 
said she was going to do she had a lot of years to be imple
menting some of them and didn't implement any of them.  

The court expressed its belief that no adjudication would take 
place if the cases were transferred to tribal court and stated, "If
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this request for transfer were truly made in good faith perhaps it 
would be best made after an adjudication and before a disposition 
because a request to transfer can be made at any stage in the pro
ceedings." In journal entries filed July 6, 2004, the court denied 
the requests to transfer jurisdiction to the tribe and ordered that 
the Scotts Bluff County Court retain jurisdiction of the matters.  
Nona timely appeals.  

ASSIGNMENT OF ERROR 
Nona alleges that the trial court erred in denying the motion to 

transfer jurisdiction under the ICWA and that the denial should 
be treated as a final, appealable order.  

STANDARD OF REVIEW 
[1,2] Cases arising under the Nebraska Juvenile Code are 

reviewed de novo on the record, and an appellate court is required 
to reach a conclusion independent of the trial court's findings. In 
re Interest of Destiny S., 263 Neb. 255, 639 N.W.2d 400 (2002).  
In reviewing questions of law arising in such proceedings, an 
appellate court reaches a conclusion independent of the lower 
court's ruling. Id. A jurisdictional question which does not involve 
a factual dispute is determined by an appellate court as a matter 
of law. In re Interest of Anthony R. et al., 264 Neb. 699, 651 
N.W.2d 231 (2002).  

ANALYSIS 
Jurisdictional Question.  

[3,4] Nona appeals from preadjudication orders denying a 
transfer of the matters to tribal court. In a juvenile case, as in any 
other appeal, before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it 
has jurisdiction over the matter before it. Id. For an appellate court 
to acquire jurisdiction of an appeal, there must be a final order 
entered by the court from which the appeal is taken; conversely, 
an appellate court is without jurisdiction to entertain appeals from 
nonfinal orders. Id. In Matter of Appeal in Maricopa County, 
Juvenile Action No. JD-6982, 186 Ariz. 354, 922 P.2d 319 (Ariz.  
App. 1996), the mother argued in her response brief that the 
denial of a motion to transfer jurisdiction to a tribal court was an 
unappealable order, but, without discussion, the appellate court 
ruled that the order was final and appealable.
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[5-7] In Nebraska, the three types of final orders which may be 
reviewed on appeal are (1) an order which affects a substantial 
right and which determines the action and prevents a judgment, 
(2) an order affecting a substantial right made during a special 
proceeding, and (3) an order affecting a substantial right made 
on summary application in an action after judgment is rendered.  
Neb. Rev. Stat. § 25-1902 (Reissue 1995); Webb v. American 
Employers Group, 268 Neb. 473, 684 N.W.2d 33 (2004). We can 
easily eliminate the first and third categories-the order at issue 
did not determine the action, nor was it made on summary appli
cation after the entry of a judgment. Orders which fall into the 
second category of § 25-1902 must meet two requirements: A 
substantial right must be affected, and the court's order must be 
made in a special proceeding. Michael B. v. Donna M., 11 Neb.  
App. 346, 652 N.W.2d 618 (2002). A substantial right is an es
sential legal right, not a mere technical right. In re Interest of 
Anthony R. et al., supra. A proceeding before a juvenile court is a 
"special proceeding" for appellate purposes. In re Interest of 
Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672 (2003). Thus, 
we must consider the nature of the court's orders retaining juris
diction and refusing to transfer jurisdiction to the tribal court, and 
what parental rights, if any, were affected by the orders.  

In In re Interest of Clifford M. et al., 258 Neb. 800, 606 N.W.2d 
743 (2000), the State filed a motion to terminate the mother's 
parental rights and the mother moved to dismiss the State's mo
tion on the ground that the motion was based on an improper ret
roactive application of a statutory amendment. The juvenile court 
denied the motion. Upon appeal, the Nebraska Supreme Court 
stated that to the extent there could be merit to the mother's 
motion to dismiss, the substance of her challenge to the applica
tion of the statute as amended could be preserved at the termina
tion hearing and considered on appeal therefrom. The court there
fore reasoned that the denial of the mother's motion to dismiss did 
not dispose of the whole merits of the case, that the case remained 
pending in the juvenile court for further action, and that the order 
did not affect a substantial right and was not a final order for pur
poses of appeal.  

In In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 
(1991), the Nebraska Supreme Court held that a preadjudication
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order granting continued detention of a child affects a parent's 
substantial right. In In re Interest of R.G., the court noted that 
there was no question that both the ex parte temporary detention 
order and the later detention order interfered with the mother's 
rights in her infant daughter. The court stated, "[T]he question of 
whether a substantial right of a parent has been affected by an 
order in juvenile court litigation is dependent upon both the 
object of the order and the length of time over which the parent's 
relationship with the juvenile may reasonably be expected to be 
disturbed." Id. at 415, 470 N.W.2d at 788. The In re Interest of 
R.G. court ultimately concluded that the ex parte temporary 
detention order was nonfinal and not appealable, but that the later 
detention order was a final, appealable order. (We note that one 
statute in effect at the time In re Interest of R.G. was decided, 
Neb. Rev. Stat. § 43-278 (Reissue 1988), specified that an adju
dication hearing had to be held no later than 6 months after the 
petition was filed. Thus, a parent could lose up to 6 months of 
time with the child if the parent had to wait until after an adjudi
cation hearing to appeal. That statute now requires that the adju
dication hearing be held within 90 days of the filing of the peti
tion.) On the other hand, the Nebraska Supreme Court has also 
held that an order denying continued detention of a juvenile prior 
to adjudication does not affect a substantial right of the State. In 
re Interest ofAnthony G., 255 Neb. 442, 586 N.W.2d 427 (1998).  

[8] A substantial right is affected if an order affects the subject 
matter of the litigation, such as diminishing a claim or defense 
that was available to the appellant prior to the order from which 
he or she is appealing. State v. Bjorklund, 258 Neb. 432, 604 
N.W.2d 169 (2000). In State v. Schlund, 249 Neb. 173, 542 
N.W.2d 421 (1996), the issue on appeal was whether an order 
granting a motion to disqualify the defendant's counsel was a 
final, appealable order. The defendant argued that her right to 
counsel was a substantial right affected by the grant of the motion 
to disqualify, and the Nebraska Supreme Court acknowledged 
that a criminal defendant has a Sixth Amendment right to effec
tive assistance of counsel. The court stated that a defendant does 
not, however, have a constitutional right to counsel of his or her 
choice when counsel is court appointed and that because the 
Schlund defendant's counsel was court appointed, said counsel's
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disqualification did not affect the defendant's alleged "'substan
tial right' to counsel." Id. at 176, 542 N.W.2d at 423. The court 
reasoned that the grant of the motion 

affect[ed] the peripheral matter of the counsel qualified to 
represent the defendant, rather than affecting the subject 
matter of the case; thus, under the Jarrett [v. Eichler, 244 
Neb. 310, 506 N.W.2d 682 (1993),] definition of substantial 
right, the [grant of the] motion to disqualify [was] not a 
final order.  

Schlund, 249 Neb. at 176, 542 N.W.2d at 423.  
In Holste v. Burlington Northern RR. Co., 256 Neb. 713, 592 

N.W.2d 894 (1999), the Nebraska Supreme Court cited a number 
of cases wherein the court held that an order overruling a special 
appearance was not a final order from which an appeal could be 
taken. The Holste court noted that the U.S. Supreme Court had 
drawn a clear distinction between the right to be free from litiga
tion in a particular forum and the right not to be subject to a bind
ing judgment from such a forum, and that the right protected by 
the Due Process Clause is the right not to be subject to a binding 
judgment. The Holste court concluded that the overruling of a 
special appearance contesting personal jurisdiction on due proc
ess grounds did not affect a substantial right because the right not 
to be bound by a judgment can be vindicated in an appeal from 
the final judgment and is not a substantial right for the purpose of 
determining the appealability of an order.  

In Webb v. American Employers Group, 268 Neb. 473, 481, 684 
N.W.2d 33, 41 (2004), the Nebraska Supreme Court stated that 
the denial of a motion to compel arbitration clearly affected a sub
stantial right because it prevented the appellant "from enjoying 
the contractual benefit of arbitrating the dispute between the 
parties as an alternative to litigation." The Webb court stated that 
the order denying the appellant's motion to compel "was not 
merely a step or a proceeding within the overall action. Instead, 
the motion sought to completely halt the pending lawsuit and 
'transfer' the dispute to a nonjudicial forum as a matter of con
tractual right." 268 Neb. at 482, 684 N.W.2d at 41. The court fur
ther noted that a direct appeal from an order denying a motion to 
compel arbitration allows for "final resolution of the issue of arbi
trability without having to first conclude a judicial proceeding on
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the merits, at which point the arbitral remedy would be rendered 
essentially meaningless." Id. at 482, 684 N.W.2d at 42.  

Similarly, the request to transfer jurisdiction in the instant case 
is not merely a step or a proceeding within the overall action. If 
the request were granted, the pending proceedings would stop and 
these matters would be transferred to another forum. While a 
tribal court in some respects may resemble a judicial forum based 
on Anglo-Saxon judicial traditions, it may differ in other respects 
consistent with the tribal court's Native American traditions. As 
contrasted with a request to transfer venue from one county or 
district court to another, we consider a request to transfer from a 
juvenile court to tribal court more analogous to a motion seeking 
arbitration in lieu of litigation, as in Webb, supra.  

[9,10] Further, in adopting the ICWA, the Legislature deter
mined that Nebraska public policy should "cooperate fully with 
Indian tribes in Nebraska in order to ensure that the intent and 
provisions of the federal [ICWA] are enforced." Neb. Rev. Stat.  
§ 43-1502 (Reissue 2004). In the federal act, Congress recognized 
the special relationship between the United States and the Indian 
tribes and the federal responsibility to Indian people; Congress 
found, inter alia, that (1) there is no resource that is more vital to 
the continued existence and integrity of Indian tribes than their 
children; (2) the United States has a direct interest, as trustee, in 
protecting Indian children who are members of or are eligible for 
membership in an Indian tribe; (3) an alarmingly high percentage 
of Indian families are broken up by the removal, often unwar
ranted, of their children from them by nontribal public and private 
agencies; (4) an alarmingly high percentage of such children are 
placed in non-Indian foster and adoptive homes and institutions; 
and (5) the states, exercising their recognized jurisdiction over 
Indian child custody proceedings through administrative and judi
cial bodies, have often failed to recognize the essential tribal rela
tions of Indian people and the cultural and social standards pre
vailing in Indian communities and families. 25 U.S.C. § 1901 
(2000). These findings emphasize Congress' determination that a 
tribal court may provide the parent and the child with significant 
advantages inherent in the recognition and implementation of 
Native American customs and traditions. We also note that in the 
instant cases, DHHS took temporary custody of the children on
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March 9, 2004, and the children will continue in out-of-home 
placements pending an adjudication hearing. We conclude that the 
trial court's orders denying the requests to transfer jurisdiction 
affected a substantial right in a special proceeding and were, 
therefore, final, appealable orders.  

Denial of Transfer.  
[11] Next, we must consider whether the trial court properly 

denied transferring the cases to the tribal court. Under the federal 
ICWA, a tribe has the right to seek a transfer of jurisdiction to the 
tribal courts for foster care placement proceedings or for termi
nation of parental rights proceedings, and a juvenile court is 
required to transfer the case in the absence of good cause to deny 
the motion. 25 U.S.C. § 1911(b) (2000). Although the federal 
ICWA does not define good cause, the Bureau of Indian Affairs 
published nonbinding guidelines for determining whether good 
cause exists. Guidelines for State Courts; Indian Child Custody 
Proceedings, 44 Fed. Reg. 67,584, 67,591 (Nov. 26, 1979) (not 
codified), state in part: 

C.3. Determination of Good Cause to the Contrary 
(a) Good cause not to transfer the proceeding exists if the 

Indian child's tribe does not have a tribal court as defined 
by the [federal ICWA] to which the case can be transferred.  

(b) Good cause not to transfer the proceeding may exist 
if any of the following circumstances exists: 

(i) The proceeding was at an advanced stage when the 
petition to transfer was received and the petitioner did not file 
the petition promptly after receiving notice of the hearing.  

(ii) The Indian child is over twelve years of age and 
objects to the transfer.  

(iii) The evidence necessary to decide the case could not 
be adequately presented in the tribal court without undue 
hardship to the parties or the witnesses.  

(iv) The parents of a child over five years of age are not 
available and the child has had little or no contact with the 
child's tribe or members of the child's tribe.  

(c) Socio-economic conditions and the perceived ade
quacy of tribal or Bureau of Indian Affairs social services or 
judicial systems may not be considered in a determination 
that good cause exists.
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The commentary section following the above guidelines states: 
"Application of th[e] criterion [in subsection (b)(iii) above] will 
tend to limit transfers to cases involving Indian children who do 
not live very far from the reservation." 

[12-14] The party opposing the transfer has the burden of estab
lishing that good cause not to transfer the matter exists. See In re 
Interest of C.W et al., 239 Neb. 817, 479 N.W.2d 105 (1992). That 
a state court may take jurisdiction does not necessarily mean that 
it should do so, as the court should consider the rights of the child, 
the rights of the tribe, and the conflict of law principles, and should 
balance the interests of the state and the tribe. Id. Based upon In re 
Interest of C. W et al., it appears that the denial of a transfer to 
tribal court is reviewed for an abuse of discretion.  

As recognized in In re Interest of C. W et al., one element of the 
nonbinding guidelines used to deny transfer to tribal court upon 
the basis of good cause is considerations of forum non conveniens.  

In determining whether the doctrine of forum non conve
niens should be invoked, the trial court should consider prac
tical factors that make trial of the case easy, expeditious, and 
inexpensive, such as the relative ease of access to sources of 
proof, the cost of obtaining attendance of witnesses, and the 
ability to secure attendance of witnesses through compulsory 
process. Matter of Wayne R.N., 107 N.M. 341, 757 P.2d 1333 
(N.M. App. 1988).  

In re Interest of C. W et al., 239 Neb. at 828, 479 N.W.2d at 113.  
Neither Nona nor her children were living on the reservation 

at the time the relevant petitions were filed. Nona had lived in 
Scotts Bluff County since 1984, and it appears that the children 
have lived in the Scottsbluff area for most of their lives. An offi
cer with the Scottsbluff Police Department testified that wit
nesses needed to present the case included Carver, a DHHS em
ployee other than Carver who also helped remove the children, 
and a counselor at the school. Presumably, all these witnesses 
and other evidence are located in Scotts Bluff County. Provost 
testified that it is about "two hours" from the courthouse in 
Scottsbluff to the Oglala tribal court. The testimony regarding 
whether there was a mechanism to subpoena witnesses to appear 
in the tribal court was unclear, although the tribal court clerk 
apparently sends out "notices" a couple of weeks prior to a court
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date. When asked whether the trial court could call witnesses 
from other states, Provost testified, "Not in any of my cases that 
I've worked with whether it be social services or ONTRAC." We 
also observe the lack of intervention by the tribe in the prior juve
nile proceedings involving these children. Because (1) the family 
was not domiciled on the reservation, (2) transfer of jurisdiction 
was not mandatory, and (3) good cause for retaining jurisdiction 
existed, we cannot conclude that the trial court abused its discre
tion in declining to transfer jurisdiction over these matters to the 
tribal court.  

CONCLUSION 
We conclude that the orders denying a transfer of the cases to 

tribal court were final and appealable orders. We further conclude 
that the trial court did not abuse its discretion in retaining juris
diction over these matters.  

AFFIRMED.  
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I. Insurance: Contracts: Appeal and Error. The meaning of an insurance policy is a 
question of law, in connection with which an appellate court has an obligation to reach 
its own conclusions independently of the determination made by the lower court.  

2. Insurance: Contracts. In construing insurance policy provisions, a court must deter
mine from the clear language of the policy whether the insurer in fact insured against 
the risk involved.  

3. Insurance: Contracts: Intent: Appeal and Error. In an appellate review of an insur
ance policy, the court construes the policy as any other contract to give effect to the 
parties' intentions at the time the writing was made. Where the terms of a contract are 
clear, they are to be accorded their plain and ordinary meaning.
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4. Insurance: Contracts: Pleadings. Generally, exclusions in insurance policies are 
treated as affirmative defenses and therefore must be specifically pled.  

5. Pleadings: Words and Phrases. The use of specific language asserting defenses is 
not required, nor is it necessary to state a defense in any particular form, as long as 
the facts supporting the assertion are stated and sufficient facts are pled to constitute 
the raising of the alleged defense.  

6. Pleadings. The decision to grant or deny an amendment to a pleading rests in the dis
cretion of the court.  

7. Insurance: Contracts. The language of an insurance policy should be read to avoid 
ambiguities, if possible, and the language should not be tortured to create them.  

8. : . While an ambiguous insurance policy will be construed in favor of the 

insured, ambiguity will not be read into policy language which is plain and unam
biguous in order to construe against the preparer of the contract.  

9. Insurance: Contracts: Words and Phrases. A contract, such as an insurance policy, 
is ambiguous when a word, phrase, or provision in the contract has, or is susceptible 
of, at least two reasonable but conflicting interpretations or meanings.  

10. Insurance: Contracts. A policy will not be considered ambiguous merely because a 
word or phrase, isolated from its context, is susceptible to more than one meaning.  

11. Contracts. Whatever the construction of a particular clause of a contract, standing 
alone, may be, it must be read in connection with other clauses.  

12. Statutes. Specific statutory provisions relating to a particular subject control over 
general provisions.  

13. Insurance: Contracts. An insurance policy must be construed as any other contract.  

14. Contracts. A contract must be construed as a whole, and if possible, effect must be 
given to every part thereof.  

Appeal from the District Court for Scotts Bluff County: 
RANDALL L. LIPPSTREU, Judge. Reversed and remanded with 
directions.  

John F. Simmons and Steven W. Olsen, of Simmons Olsen 
Law Firm, P.C., for appellant.  

Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellees Mark Gies and Sue Gies.  

CARLSON, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

This appeal arises out of the claim submitted by Mark Gies and 
Sue Gies, doing business as Twin City Packing, also known as 
Twin City Pack, (collectively TCP) against its insurer, Union
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Insurance Co. (Union), for a loss under a policy it entered into 
with Union. Union appeals the judgment and the award of attor
ney fees and costs entered against it in favor of TCP, alleging that 
an exclusion under the insurance policy applied. TCP cross
appeals, alleging that the judgment was insufficient, that the court 
erred in allowing evidence concerning an affirmative defense not 
asserted in the pleadings, and that the court abused its discretion 
in allowing Union, following trial, to amend its answer to assert 
the defense of an exclusionary clause. For the reasons discussed 
herein, we reverse, and remand with directions.  

BACKGROUND 
Twin City Packing is a meatpacking business located in Gering, 

Nebraska. The business has two large coolers connected to the 
same 10-horsepower compressor, a blast freezer linked to a differ
ent 10-horsepower compressor, and a holding freezer refrigerated 
by a 3-horsepower compressor. The compressors operate on elec
tricity provided by the City of Gering.  

On the evening of January 23, 1999, an electrical power outage 
occurred in a section of Gering that included the business' loca
tion. A broken aluminum jumper cable caused the outage, which 
cable was connected to an air break switch located atop two util
ity poles at a transformer substation situated several blocks away 
from the meatpacking business property.  

The business' compressors used three-phase electrical motors, 
and the aforementioned substation provided three-phase power.  
The broken jumper cable "knocked out" one phase of that three
phase power, which occurrence is referred to as a "single-phase 
disturbance." Although the compressors lost one phase of power, 
they continued to run until their motors eventually overheated 
and were damaged.  

Mark Gies arrived at the meatpacking business on the morn
ing of January 24, 1999, and discovered that neither of the 10
horsepower compressors was running and that they had been off 
for "quite a while" because they were both cold to the touch.  
When Mark Gies could not get these compressors to operate, he 
called Scott Kerbel, who owned and operated Arctic Air 
Refrigeration. Kerbel determined that the 10-horsepower com
pressor refrigerating the freezer was ruined and that the other
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10-horsepower compressor had sustained damage. Kerbel tem
porarily replaced the ruined compressor with a 7 '2-horsepower 
compressor. The meat did not sustain any spoilage, and the busi
ness did not have to discard any meat.  

TCP submitted a written "Loss Notice" form to the City of 
Gering alleging damages of $18,500 "or a little higher" due to 
the loss of a 10-horsepower compressor caused by an "electrical 
power outage." The City of Gering denied the claim because the 
jumper cable "broke due to conditions beyond the control of the 
City of Gering." At the time of the power outage, TCP was 
insured by Union pursuant to a "Commercial Lines Policy." That 
policy states in pertinent part: 

B. Exclusions 
1. We will not pay for loss or damage caused directly or 

indirectly by any of the following. Such loss or damage is 
excluded regardless of any other cause or event that con
tributes concurrently or in any sequence to the loss.  

e. Power Failure 
The failure of power or other utility service supplied to 

the described premises, however caused, if the failure occurs 
away from the described premises.  

But if failure of power or other utility service results in a 
Covered Cause of Loss, we will pay for the loss or damage 
caused by that Covered Cause of Loss.  

TCP submitted a claim to Union, and Union denied the claim 
on April 18, 2000, stating that the policy "does not provide cov
erage for a power surge or lack of power, such as the repairman 
is saying happened to your compressors, as he is saying that you 
lost one phase of the three phase system." Union enclosed a copy 
of some pages from the policy and stated that it had highlighted 
the exclusion that pertained to the situation. Union highlighted 
section B.1.e., a portion of that which we quoted above.  

TCP filed its operative petition on February 13, 2002. It alleged 
that "an electrical outage at the transformer substation, located 
near [the meatpacking business], occurred ... which outage prox
imately caused damage to [the business'] equipment, including 
compressors, a cooler and a freezer." The petition set forth seven 
causes of action: five against the City of Gering and one each
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against Union and Kerbel. Because neither the City of Gering nor 
Kerbel has filed an appeal in this matter, we will largely omit dis
cussion of allegations and evidence relating solely to those parties.  

Union filed an answer to that petition on April 8, 2002, admit
ting that the outage proximately caused the damage to the meat
packing business. Union denied that paragraph of the petition 
which stated that the meatpacking business incurred damages 
"when the compressors lost one phase of the three phase system, 
which did not give the compressors enough power to start; with 
the units trying to start, they eventually burned out and required 
complete repair." The answer further stated, "As to [the petition's] 
paragraphs [addressing electrical apparatus and insurance cover
age therefor, Union] denies the allegations of that paragraph as it 
claims that coverage is not afforded under that policy." Union then 
alleged (1) that TCP did not have legal capacity for its claims and 
suit against Union; (2) that TCP failed to state a cause of action; 
(3) that the power outage was caused by an act of God; (4) that by 
TCP's failure to have appropriate safety devices to prevent the 
damage alleged, TCP was contributorily negligent to a degree suf
ficient to bar recovery; and (5) that "the policy of insurance issued 
to [TCP] specifically precludes recovery based upon the facts of 
this case." Union filed an amended answer on January 21, 2003, 
admitting that the electrical outage took place at the transformer 
substation of the City of Gering and alleging that Union had 
insufficient information to either admit or deny allegations perti
nent to the City of Gering.  

The court held a bench trial on January 21 to 23 and March 27, 
2003. The court overruled Union's motions for directed verdict, 
one made at the end of TCP's evidence and another made at the 
end of all evidence. Following the evidentiary portion of the trial, 
Union moved for leave to file an amended answer and orally rep
resented that the only change would be to 

allege with the specific terminology from the policy the 
exclusionary language which would deal with power fail
ure, and which also would deal with electrical apparatus 
and the - all I'm proposing is that a paragraph be added 
indicating that . . . Union . . . alleges that the claim of 
[TCP] is excluded from coverage under the relevant insur
ance policy by virtue of certain exclusions, including the
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following, and then it would go on to specifically include 
those two exclusions.  

The court filed its order on July 11, 2003. The section entitled 
"Pleadings" stated in part: "[Union's] motion at the conclusion of 
evidence for leave to file a Third Amended Answer to [TCP's] 
Second Amended Petition is sustained, EXCEPT that paragraph 
[addressing electrical apparatus] of the Third Amended Answer 
shall not be allowed. The proffered amended answer attached to 
Union's motion shall be deemed filed." 

The order stated that an "electrical power outage" was the pre
cipitating incident. With respect to the action against Union, the 
court found that the damaged compressors constituted "Covered 
Property" under the policy. It stated that if section B. 1.e. included 
only the first sentence, there would clearly be no coverage for 
TCP's claim under the policy. However, the court took issue with 
the second sentence of section B.1.e., which sentence the court 
paraphrased and interpreted to read: "If the power failure 
result[ed] in a risk of direct physical damage to covered property, 
then Union ... would pay for that damage." The court continued, 
"Stated differently, there would be coverage under the second 
sentence of paragraph B.1 .e. if the power failure caused a risk of 
direct physical damage to covered property." The court observed 
that the second sentence referred only to a "'failure of power'" 
and not a "'failure of power . . . occurring away from the 
premises.'" But the court then stated, "Reading both sentences 
together there would be coverage unless it is excluded, but it 
would not be excluded if there was coverage." The court con
cluded that section B. 1.e. of the Union policy was ambiguous and 
should be read as to provide coverage. The trial court determined 
that coverage existed and entered judgment against Union for 
$8,250, but noted the existence of a $250 deductible. The court 
therefore entered a final judgment in favor of TCP for $8,000.  

Following a hearing, the court awarded attorney fees and costs 
in favor of TCP and against Union. The court concluded that the 
fair and reasonable amount of legal services rendered to TCP 
solely for its cause of action against Union was $4,500 for pretrial 
motions and preparation, and $2,500 from January 21, 2003, until 
the date of the order. The court further concluded that the fair and 
reasonable amount of costs to be assessed against Union would be
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one-third of $3,389.19, or $1,129.73. The court entered a judg
ment for attorney fees and costs in the total amount of $8,129.73.  

ASSIGNMENTS OF ERROR 
Union alleges that the trial court erred (1) in concluding that 

TCP's loss was covered and thus entering judgment against Union 
and (2) in assessing attorney fees and costs against Union.  

On cross-appeal, TCP alleges that the trial court erred (1) in per
mitting testimony, argument, or evidence concerning an affirm
ative defense not asserted in the pleadings; (2) in allowing Union 
to amend its answer and assert the defense of an exclusionary 
clause under the policy to deny recovery; and (3) in awarding an 
insufficient amount of damages.  

STANDARD OF REVIEW 
[1-3] The meaning of an insurance policy is a question of law, 

in connection with which an appellate court has an obligation to 
reach its own conclusions independently of the determination 
made by the lower court. Auto-Owners Ins. Co. v. Home Pride 
Cos., 268 Neb. 528, 684 N.W.2d 571 (2004). In construing insur
ance policy provisions, a court must determine from the clear 
language of the policy whether the insurer in fact insured against 
the risk involved. Id. In an appellate review of an insurance pol
icy, the court construes the policy as any other contract to give 
effect to the parties' intentions at the time the writing was made.  
Where the terms of a contract are clear, they are to be accorded 
their plain and ordinary meaning. Id.  

ANALYSIS 
Permitting Evidence and Amendment of Answer 
Relating to Affirmative Defense.  

Before reaching Union's assigned errors, we think it is logical 
to first address issues raised on cross-appeal. TCP argues that 
because Union failed to assert the power failure defense in its 
pleadings, the court erred in allowing testimony, evidence, and 
argument on the matter and in permitting Union, at the conclu
sion of the trial, to amend its answer to specifically allege the 
policy exclusion for power failure.  

In our review of the record, we find it abundantly clear that 
Union was asserting the policy exclusion for power failure as a
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defense. Union's April 18, 2000, letter denying coverage stated 
that the policy did not "provide coverage for a power surge or lack 
of power," and Union enclosed and highlighted section B.1.e. of 
the policy, the section excluding coverage for power failure.  
TCP's petition alleged that an "electrical outage" proximately 
caused the damage, and Union's initial answer to this petition 
stated that Union "claims that coverage is not afforded under that 
policy" and alleged that "the policy of insurance issued to [TCP] 
specifically precludes recovery based upon the facts of this case." 

[4,5] The procedural requirement then in effect, Neb. Rev.  
Stat. § 25-811 (Reissue 1995) (now found at Neb. Ct. R. of Pldg.  
in Civ. Actions 8 (rev. 2003)), stated: "The answer shall contain 
(1) a general or specific denial of each material allegation of the 
petition controverted by the defendant; and (2) a statement of any 
new matter constituting a defense, counterclaim or setoff, in ordi
nary and concise language, and without repetition." Generally, 
exclusions in insurance policies are treated as affirmative de
fenses and therefore must be specifically pled. Spulak v. Tower 
Ins. Co., 257 Neb. 928, 601 N.W.2d 720 (1999). The use of spe
cific language asserting defenses is not required, nor is it neces
sary to state a defense in any particular form, as long as the facts 
supporting the assertion are stated and sufficient facts are pled to 
constitute the raising of the alleged defense. Diefenbaugh v.  
Rachow, 244 Neb. 631, 508 N.W.2d 575 (1993). Under the facts 
of the instant case, Union's answer sufficiently put TCP on 
notice Union was claiming that coverage was not allowed under 
the policy and that the policy specifically precluded recovery 
based upon the facts of the case.  

The bill of exceptions from the January 3, 2002, hearing on 
certain motions, including Union's first motion for summary 
judgment, shows that counsel for Union discussed power failure 
and the power failure exclusion. The court's order denying the 
motion quoted the insurance policy's exclusion for power failure, 
section B.1.e. TCP cannot seriously contend that it was somehow 
prejudiced or surprised by the "power failure defense," and 
TCP's argument that the court erred in failing to sustain objec
tions at trial to "the introduction of 'power failure' terminology 
or application," brief for appellee TCP on cross-appeal at 47, is 
without merit.
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TCP also alleges on cross-appeal that the court erred in allow
ing Union to amend its answer to specifically set forth the power 
failure exclusion. On March 27, 2003, Union filed a motion to 
amend its answer "to include more specifically the affirmative 
defenses which involve the exclusions that are relevant in this 
case and which have been at issue throughout the case and during 
trial." Union attached a proposed third amended answer which 
added the following: "21. [Union] alleges that the claim of [TCP] 
is excluded from coverage under the relevant insurance policy by 
virtue of certain exclusions including the following." The pro
posed answer then set forth the portions of the policy addressing 
exclusions based upon power failure and electrical apparatus. In a 
July 11 order, the court allowed Union to plead the power failure 
exclusion and stated that the answer attached to the motion to 
amend was "deemed filed." 

[6] Neb. Rev. Stat. § 25-852 (Reissue 1995) (repealed by 2002 
Neb. Laws, L.B. 876) stated: "The court may, either before or 
after judgment, in furtherance of justice, and on such terms as 
may be proper, permit a party upon motion to amend any plead
ing, process, or proceeding by . . . inserting other allegations 
material to the case . . . ." The statute is to be liberally construed 
so as to prevent a failure of justice. State v. Silvers, 260 Neb. 831, 
620 N.W.2d 73 (2000). The decision to grant or deny an amend
ment to a pleading rests in the discretion of the court. Id.  
Amended and supplemental pleadings are now governed by Neb.  
Ct. R. of Pldg. in Civ. Actions 15 (rev. 2003). Rule 15(b) states: 

When issues not raised by the pleadings are tried by express 
or implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to cause 
them to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, even 
after judgment; but failure so to amend does not affect the 
result of the trial of these issues. If evidence is objected to 
at the trial on the ground that it is not within the issues 
made by the pleadings, the court may allow the pleadings to 
be amended and shall do so freely when the presentation of 
the merits of the action will be subserved thereby and the 
objecting party fails to satisfy the court that the admission
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of such evidence would prejudice the party in maintaining 
the party's action or defense upon the merits. The court may 
grant a continuance to enable the objecting party to meet 
such evidence.  

As discussed above, Union's proposed amendment to specifi
cally allege the power failure exclusion would not change the 
defense in any way and it would conform to the evidence presented 
at trial. It is evident that TCP has known throughout the proceed
ings that Union was denying coverage based upon the power fail
ure exclusion. Had Union's prior answers specifically set forth the 
policy's power failure exclusionary language, we cannot imagine 
how TCP would have approached matters differently. The court 
did not abuse its discretion in allowing Union to amend its answer 
to specifically allege the power failure exclusion.  

Although TCP appears to argue in its brief that the direct cause 
of damage was not a power failure, but, rather, "the overheating of 
the motors from trying to restart," brief for appellee TCP at 30, we 
do not reach this issue because the trial court determined that a 
power failure occurred and because TCP did not assign such find
ing as an error on cross-appeal. See, e.g., McDonald v. DeCamp 
Legal Servs., 260 Neb. 729, 619 N.W.2d 583 (2000) (appellee may 
not raise arguments independent of or not responsive to appellant's 
assignments of error without cross-appealing; appellee's argument 
that lower court's decision should be upheld on grounds specifi
cally rejected below constitutes request for affirmative relief, and 
appellee must cross-appeal for that argument to be considered).  

Whether Language of Exclusion Was Ambiguous.  
[7-11] In determining that Union's policy covered TCP's loss, 

the trial court found section B. .e. to be ambiguous. Where the 
terms of a contract are clear, they are to be accorded their plain 
and ordinary meaning. Poulton v. State Farm Fire & Cas. Cos., 
267 Neb. 569, 675 N.W.2d 665 (2004). The language of an insur
ance policy should be read to avoid ambiguities, if possible, and 
the language should not be tortured to create them. Id. While an 
ambiguous insurance policy will be construed in favor of the 
insured, ambiguity will not be read into policy language which is 
plain and unambiguous in order to construe against the preparer 
of the contract. Id. A contract, such as an insurance policy, is
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ambiguous when a word, phrase, or provision in the contract has, 
or is susceptible of, at least two reasonable but conflicting inter
pretations or meanings. Id. A policy will not be considered am
biguous merely because a word or phrase, isolated from its con
text, is susceptible to more than one meaning. Id. Whatever the 
construction of a particular clause of a contract, standing alone, 
may be, it must be read in connection with other clauses. Id.  

Given our standard of review, we must independently review 
the insurance contract and make our own determination as to 
whether the policy was ambiguous. There is no dispute that the 
damaged compressors fall within "covered property" as defined 
in the policy and that the damage was a direct physical loss, but 
Union argues that the policy clearly excluded losses caused by 
power failure. The significant portion of section A of the policy 
is as follows: "3. Covered Causes Of Loss[:] Risks of Direct 
Physical Loss unless the loss is: a. Excluded in Section B., 
Exclusions; or b. Limited in Paragraph A.4., Limitations; that 
follow." Union admits in its brief, and we agree, that the limita
tions in paragraph A.4. are not applicable.  

Exclusions are set forth in section B of the policy, which sec
tion states in pertinent part: 

1. We will not pay for loss or damage caused directly or 
indirectly by any of the following. Such loss or damage is 
excluded regardless of any other cause or event that con
tributes concurrently or in any sequence to the loss.  

e. Power Failure 
The failure of power or other utility service supplied to 

the described premises, however caused, if the failure occurs 
away from the described premises.  

But if failure of power or other utility service results in a 
Covered Cause of Loss, we will pay for the loss or damage 
caused by that Covered Cause of Loss.  

With regard to the sentences under section B.l.e., the trial court 
stated in its order, "Reading both sentences together there would 
be coverage unless it is excluded, but it would not be excluded if 
there was coverage." Union argues that such an interpretation 
"completely nullifies the first clause, leaving the whole section 
utterly meaningless." Brief for appellant at 16.

434



GIES v. CITY OF GERING 435 

Cite as 13 Neb. App. 424 

[I]n construing a contract, the court must give meaning to 
all of its parts, and any interpretation which renders mean
ingless any part of the contract must be avoided. The reason 
is self-evident: If a particular construction renders part of a 
contract meaningless, it is indicative that the construction is 
not in accord with the parties' intentions.  

Westbrook v. Masonic Manor, 185 Neb. 660, 665, 178 N.W.2d 
280, 283 (1970) (White, C.J., dissenting), citing Beister v. John 
Hancock Mutual Life Insurance Co., 356 F.2d 634 (8th Cir. 1966).  

The trial court, in its order, referenced courts from other juris
dictions which have considered similar policy language. We shall 
discuss these cases for guidance in construing the language, but 
these cases do not constitute binding precedent. In Pressman v.  
Aetna Cas. and Sur Co., 574 A.2d 757 (R.I. 1990), the insured lost 
business income as the result of an interruption of his business due 
to a power failure caused by a tree adjacent to the insured's prop
erty falling onto the powerline that runs into the insured's building.  
The dispute focused on the " 'away from the described premises' 
language contained in the following exclusion: 

"Section I does not apply to loss or damage caused or 
resulting from the following: 

"7. Interruption of power or other utility service furnished 
to the described premises if the interruption takes place 
away from the described premises. If a peril not otherwise 
excluded results on the described premises, we cover the 
resulting loss." 

(Emphasis omitted.) Id. at 758. The policy defined premises as 
" ' "the interior of that portion of any building at the location 
described in the Declarations which is occupied by you in con
ducting your business."' " Id. The Pressman court reasoned that 
applying the narrow definition of the term "premises" would ren
der the power-interruption coverage illusory and stated, "In 
effect this exclusion would preclude coverage in almost any cir
cumstance unless the insured had his own generator located 
inside the building. We believe this result is unconscionable." Id.  
at 759. The Pressman court therefore found the phrase "away 
from the described premises" to be ambiguous.
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In Brooklyn Bridge, Inc. v. S.C. Insurance Co., 309 S.C. 141, 
420 S.E.2d 511 (S.C. App. 1992), the insured, a restaurant, sus
tained food spoilage as a result of a general power failure caused 
by a hurricane. The exclusionary language in the insurance policy 
in that case is identical to that found in TCP's policy with Union 
in the instant case with the exception of the second sentence under 
the "Power Failure" section, which under the policy at issue in 
Brooklyn Bridge, Inc., supra, states: "'But if loss or damage by a 
Covered Cause of Loss results, we will pay for that resulting loss 
or damage.'" Id. at 143, 420 S.E.2d at 512. Like TCP's policy in 
the instant case, section B. .e. of the policy at issue in Brooklyn 
Bridge, Inc., supra, provided that loss or damage caused either 
directly or indirectly by the failure of power supplied to the 
premises is not covered if it occurs away from the premises. The 
trial judge found that there was coverage because business per
sonal property was lost and that although a failure of power 
occurred away from the premises, the loss resulted from a hurri
cane and a hurricane was a covered cause of loss. The insurer 
argued that section B.1.e. meant that there was no coverage pro
vided where there was a loss resulting from an off-premises 
power failure and that the second sentence of section B. .e. meant 
coverage would be provided where the loss or damage by a cov
ered cause of loss resulted from a power failure, with an example 
being where a fire occurs as a result of an off-premises power fail
ure. The South Carolina Court of Appeals stated: 

[H]ad the insurance company intended for the limitation to 
the exclusion to apply only when a covered cause of loss 
resulted from a power failure, it could have specifically pro
vided for the same by stating, "But if loss or damage by a 
Covered Cause of Loss results from a power failure, we will 
pay for that resulting loss or damage." The simple addition of 
these four words would have made the second sentence clear 
and unambiguous. The failure to include these words lends 
itself to ambiguity, for, in the absence of their inclusion, the 
restaurant's and the trial judge's interpretation are just as log
ical as that which the insurance company advances.  

Id. at 144, 420 S.E.2d at 512-13.  
The South Carolina appellate court mentioned several other 

policy exclusions, each of which set forth a limitation to the
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exclusion to specifically provide coverage where a fire results, 
and the court stated, "Had the insurance company desired to 
require the cause of loss to result from some specific event or 
events in order to provide coverage relative to power failure, it 
could have easily provided for it as it did with the above cited 
exclusions and their limitations." Id. at 145, 420 S.E.2d at 513.  
Further, in affirming the trial court's finding in favor of coverage, 
the appellate court stated: 

Finally, the insurance company's interpretation of the sec
ond sentence of Section B.i.e. is inconsistent with Section 
B.1. which basically says that an exclusion is an exclusion 
regardless of any other cause or event that contributes con
currently or in any sequence to the loss. Under Section B.1., 
even a fire which results from a power failure would not be 
covered since it was caused by a power failure which is 
excluded. Where an internal inconsistency in an insurance 
policy renders it ambiguous, and the policy is susceptible of 
more than one reasonable interpretation, one of which would 
provide coverage, coverage must be found as a matter of law.  

Id.  
In Mapletown Foods v. Motorists Mut. Ins., 104 Ohio App. 3d 

345, 662 N.E.2d 48 (1995), the occurrence of a power outage 
caused by a downed wire away from the insured premises 
resulted in food spoilage at two of the insured's stores. The 
exclusionary language in that case is identical to that found in 
Brooklyn Bridge, Inc. v. S.C. Insurance Co., 309 S.C. 141, 420 
S.E.2d 511 (S.C. App. 1992). The Mapletown Foods court found 
Pressman v. Aetna Cas. and Sur Co., 574 A.2d 757 (R.I. 1990), 
to be distinguishable because of the narrow meaning of premises 
applicable in that case and believed Brooklyn Bridge, Inc., supra, 
to be wrongly decided because that court's decision left no mean
ing for the words "away from the premises." The Mapletown 
Foods court found no ambiguity in the exclusionary language of 
the insurance policy and stated: 

If the power failure in [this] case does not fall within the 
meaning of a power failure "away from the premises" then 
the phrase is bereft of meaning. Significantly, plaintiff's able 
counsel at oral argument was unable to suggest any circum
stance in which the insured could not recover for a power
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failure. We must give meaning to the exclusion if we rea
sonably can. Its ordinary meaning is that there is no cover
age when the power failure occurs away from the premises, 
i.e., at the utility's power station or somewhere off the plain
tiff's premises. That is a reasonable construction and the one 
applicable to th[is] case.  

Id. at 349, 662 N.E.2d at 50.  
In Lakes' Byron Store v. Auto-Owners Ins., 589 N.W.2d 608 

(S.D. 1999), the insurer denied a claim for losses caused by power 
failure, and again the focus of the dispute was the "away from the 
described premises" phrase. The exclusionary language in that 
case is the same as that found in Brooklyn Bridge, Inc., supra, and 
Mapletown Foods, supra. The South Dakota Supreme Court held 
in Lakes'Byron Store, supra, that the exclusion for losses caused 
by power failure occurring away from the insured premises was 
not ambiguous, and the court barred coverage for losses caused by 
a power failure when a snow and ice storm damaged power poles 
and lines located outside of the insured premises.  

In the cases discussed above, the various jurisdictions were not 

always in agreement in construing similar or identical language.  
In TCP's brief, it cites to a Minnesota case and asserts that a split 
in decisional authority has been held to be a basis for finding 
ambiguity. However, in Moller v. State Farm Mut. Auto. Ins. Co., 
252 Neb. 722, 566 N.W.2d 382 (1997), the Nebraska Supreme 
Court recognized that cases from other jurisdictions were split on 
whether the phrase "lives with" is ambiguous. Nonetheless, in 
applying the rules of construction, the court found as a matter of 
law that the phrase was not ambiguous.  

Finally, in Weeks v. Co-Operative Ins. Cos., 149 N.H. 174, 817 
A.2d 292 (2003), the insurer denied a claim for damage to a wall 
after the insurer's expert determined that negligent workmanship 
caused the damage. The policy insured against "'direct physical 
loss of or damage to Covered Property at the premises ... caused 
by or resulting from any Covered Cause of Loss.' " Id. at 174, 817 
A.2d at 294. The policy defined covered cause of loss as "'Risks 
Of Direct Physical Loss unless the loss is: a. Excluded in Section 
B., Exclusions; or b. Limited in Paragraph A.4., Limitations.' " Id.  
Section B of the policy stated in part:
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"We will not pay for loss or damage caused by or resulting 
from any of the following . . .. But if an excluded cause of 
loss that is listed [below] results in a Covered Cause of Loss, 
we will pay for the loss or damage caused by that Covered 
Cause of Loss." 

Id. Negligent work was listed below. Section B further stated: 
"'We will not pay for loss or damage caused by or resulting from 
any of the following,'" and several problems were listed under 
"'Other Types Of Loss.'" Id. at 175, 817 A.2d at 294. The pol
icy then stated: "'But if an excluded cause of loss that is listed 
[above] results in a "specified cause of loss" or building glass 
breakage, we will pay for the loss or damage caused by that 
"specified cause of loss" or building glass breakage.' "Id. at 175, 
817 A.2d at 295.  

The insurer and insured in Weeks, supra, each filed a motion 
for summary judgment. The insurer argued that the policy 
excluded the loss under both the "negligent work" exclusion and 
the "other types of loss" exclusion. The insured argued that 
although negligent workmanship is not covered, physical dam
age to property resulting from negligent workmanship is cov
ered. The trial court found an ambiguity in the policy's language 
and granted summary judgment in favor of the insured. On 
appeal, the Supreme Court of New Hampshire reversed, holding 
that the negligent work exclusion barred coverage, even though 
the exclusion contained an exception providing coverage if an 
excluded cause of loss resulted in a covered cause of loss because 
there was no subsequent ensuing cause of loss separate and inde
pendent from the faulty workmanship.  

In looking at the language of the policy in the case at hand, the 
first sentence of section B.1.e. clearly excludes coverage for loss 
or damage caused by a failure of power if the failure occurs away 
from the described premises. In this case, a power failure occur
ring at a substation away from the meatpacking business' prem
ises caused the damage to the business' compressors.  

We next look to the second sentence of section B.1.e., "But if 
failure of power or other utility service results in a Covered 
Cause of Loss, we will pay for the loss or damage caused by that 
Covered Cause of Loss." According to the policy, covered causes
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of loss are risks of direct physical loss unless the loss is excluded 
in Section B. or limited in paragraph A.4. Substituting that defi
nition and paraphrasing, the second sentence would read: "If fail
ure of power results in a risk of direct physical loss that is neither 
limited nor excluded under the policy, Union will pay for the loss 
or damage caused by that risk." Thus, if a power failure resulted 
in a fire (which is a risk of direct physical loss that is neither lim
ited nor excluded under the policy), Union would pay for the loss 
or damage caused by that fire. The potential problem with this 
interpretation is that section B.1. states: "We will not pay for loss 
or damage caused directly or indirectly by any of the following.  
Such loss or damage is excluded regardless of any other cause or 
event that contributes concurrently or in any sequence to the 
loss." In Brooklyn Bridge, Inc. v. S.C. Insurance Co., 309 S.C.  
141, 420 S.E.2d 511 (S.C. App. 1992), the appellate court took 

the position that such an internal inconsistency rendered the pol
icy ambiguous. We do not agree.  

[12,13] Section B.1. of the policy at issue in the instant case 
appears to be a general, blanket exclusionary statement to exclude 
damage caused by any of the delineated risks that follow. The sec

ond sentence of section B.1.e., on the other hand, sets forth a spe
cific exception to the general exclusionary language when a 

power failure is involved. In Nebraska case law, it is a general 
principle of statutory construction that specific statutory provi
sions relating to a particular subject control over general provi
sions. Reed v. Parratt, 207 Neb. 796, 301 N.W.2d 343 (1981); 
Lentz v. Saunders, 199 Neb. 3, 255 N.W.2d 853 (1977). Although 
we find no Nebraska case applying--or disapproving-such a 
rule of construction as applied to provisions of an insurance pol

icy, the Nebraska Supreme Court has repeatedly emphasized that 
an insurance policy must be construed as any other contract. See, 
e.g., American Family Ins. Group v. Hemenway, 254 Neb. 134, 
575 N.W.2d 143 (1998). While construing a contract in Krzycki v.  

Genoa Nat. Bank, 242 Neb. 819, 496 N.W.2d 916 (1993), the 
Nebraska Supreme Court first determined that the contract was 
not ambiguous. The Krzycki court then applied the rule that where 

general and specific terms in a contract may relate to the same 

thing, the more specific provision controls. Because the Nebraska 
Supreme Court has directed that an insurance policy be construed
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as any other contract and because general contract interpretation 
recognizes the rule that a more specific provision controls over a 
general term, we believe it is proper to apply that rule of contract 
interpretation in the construction of an insurance policy.  

We also observe that other jurisdictions have applied such a 
construction. In holding that a specific provision in the insurance 
policy governed over a general provision, the New Mexico 
Supreme Court in Weldon v. Commercial Union Assur Co., 103 
N.M. 522, 524, 710 P.2d 89, 91 (1985), recognized: 

"Moreover, a specific provision relating to a particular sub
ject will govern in respect to that subject, as against a gen
eral provision, even though the latter, standing alone, would 
be broad enough to include the subject to which the more 
specific provision relates." Furtado v. Metropolitan Life 
Insurance Co., 60 Cal.App.3d 17, 25, 131 Cal.Rptr. 250, 
255 (1976) (quoting General Insurance Co. of America v.  
Truck Insurance Exchange, 242 Cal.App.2d 419, 426, 51 
Cal.Rptr. 462, 468 (1966)[)]. See also California Packing 
Corp. v. Transport Indemnity Co., 275 Cal.App.2d 363, 370, 
80 Cal.Rptr. 150, 155 (1969) ("Where general and specific 
provisions of an insurance policy differ as to its coverage or 
applicability, the specific provisions will prevail"). See also 
Edmondson v. Motorists Mutual Insurance Co., 48 Ohio 
St.2d 52, 53, 356 N.E.2d 722, 723 (1976). (The general rule 
is "that when an [insurance] agreement contains both a gen
eral and a specific provision, the latter controls if the two 
may not otherwise be reconciled.") In other words, "general 
expressions of coverage in the insuring clause of an insur
ance policy do not render ineffective the limitations pro
vided by exclusions stated in subsequent clauses of the pol
icy." 13 J. Appleman, Insurance Law and Practice § 7387, at 
181 (1976).  

The South Carolina Court of Appeals in Brooklyn Bridge, Inc.  
v. S.C. Insurance Co., 309 S.C. 141, 420 S.E.2d 511 (S.C. App.  
1992), also noted that several other policy exclusions such as 
earth movement, volcanic eruption, governmental action, nuclear 
hazard, water, electrical apparatus, and steam apparatus included 
a limitation to the exclusion to specify coverage where a fire 
results. The court stated, "Had the insurance company desired to
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require the cause of loss to result from some specific event or 
events in order to provide coverage relative to power failure, it 
could have easily provided for it as it did with the above cited 
exclusions and their limitations." Id. at 145, 420 S.E.2d at 513.  
However, the Brooklyn Bridge, Inc. court did not recognize that 
the same "internal inconsistency" would arguably apply to each 
of the other policy exclusions that the court cited. Id.  

Similar to the policy in Brooklyn Bridge, Inc., TCP's policy 
with Union in the instant case also includes a number of excep
tions to the exclusions included under section B.1. For example, 
section B.1.b., the paragraph on the earth movement exclusion, 
states in part: 

(1) Any earth movement (other than sinkhole collapse), 
such as an earthquake, landslide, mine subsidence or earth 
sinking, rising or shifting. But if earth movement results in 
fire or explosion, we will pay for the loss or damage caused 
by that fire or explosion.  

(2) Volcanic eruption, explosion or effusion. But if vol
canic eruption, explosion or effusion results in fire, building 
glass breakage or volcanic action, we will pay for the loss 
or damage caused by that fire, building glass breakage or 
volcanic action.  

(Emphasis supplied.) 
[14] As another example, section B.1.d., the nuclear hazard 

exclusion, states: "Nuclear reaction or radiation, or radioactive 
contamination, however caused. But if nuclear reaction or radia
tion, or radioactive contamination, results in fire, we will pay for 
the loss or damage caused by that fire." If the parties intended 
section B.1. to have the effect as that mentioned by Brooklyn 
Bridge, Inc., supra, what possible purpose would the inclusion of 
such exceptions serve? A contract must be construed as a whole, 
and if possible, effect must be given to every part thereof. Big 
River Constr Co. v. L & H Properties, 268 Neb. 207, 681 N.W.2d 
751 (2004). We believe these provisions were inserted for some 
purpose, and the reasonable explanation is that they were crafted 
to provide an exception for that specific risk of loss to restore 
coverage where such coverage would otherwise be eliminated 
under the exclusionary clause. The fact that the exception under 
power failure speaks in terms of "Covered Cause of Loss" rather
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than a more specific risk such as a fire or an explosion as found 
in the examples above does not affect our conclusion. It merely 
means that the exception to the exclusion was not intended to be 
limited to just fire; rather, the exception would be applicable if a 
power failure resulted in any risk of direct physical loss or dam
age that is neither a limitation nor an exclusion under the terms 
of the policy and which risk caused loss or damage. In this case, 
the power failure did not result in a covered cause of loss, and 
thus, the exception found in the second sentence of section B.1.e.  
is not applicable.  

To summarize, we find no ambiguity in the exclusionary lan
guage under section B.1.e. Section B.1. is a general exclusionary 
clause that eliminates coverage based upon certain listed causes 
of loss. Some of these listed causes of loss, including power fail
ure, provide an exception to the exclusion that would restore cov
erage. The exception is not applicable in this case. We must 
therefore reverse the decision of the trial court.  

Remaining Assignments of Error.  
Union assigned error to the trial court's judgment against it 

and to the award of attorney fees and costs. TCP argues on cross
appeal that the amount of damages awarded was too little. The 
trial court determined that coverage existed and entered judg
ment against Union for $8,250 less a $250 deductible, for a final 
judgment of $8,000 in favor of TCP. Because we have deter
mined that the policy is not ambiguous and that coverage does 
not exist, we remand the matter with direction to vacate the judg
ment against Union. The court also ordered Union to pay to TCP 
$8,129.73 for attorney fees and costs. Such awards are autho
rized under Neb. Rev. Stat. §§ 44-359 (Reissue 2004) and 
25-1708 (Reissue 1995) when the action is successful. Because 
we conclude that the district court erred in finding that coverage 
existed, TCP did not successfully sue Union and was thus not 
entitled to attorney fees and costs under these sections.  
Accordingly, we direct the lower court to also vacate the award 
of attorney fees and costs entered against Union.  

CONCLUSION 
For the foregoing reasons, we conclude that the trial court did 

not err in allowing testimony, evidence, and an amendment to
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Union's answers relating to the power failure exclusion con
tained in the insurance policy. We further conclude that the trial 
court erred in finding the policy to be ambiguous and in entering 
an award in favor of TCP. We therefore reverse, and remand with 
directions to vacate the judgment and the award of attorney fees 
and costs against Union.  

REVERSED AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

DAVID W. RIEGER, JR., APPELLANT.  

695 N.W.2d 678 

Filed April 19, 2005. No. A-03-670.  

1. Postconviction: Proof: Appeal and Error. A criminal defendant requesting post
conviction relief must establish the basis for such relief, and the factual findings of the 
district court will not be disturbed unless they are clearly erroneous.  

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court's ruling.  

3. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court's determina
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous.  

4. Extradition and Detainer: Time. Under article VI(a) of the interstate Agreement on 
Detainers, the 180-day time period in which to try the prisoner is tolled for as long as 
the prisoner is unable to stand trial, as determined by the court having jurisdiction of 
the matter.  

5. _ : . The running of the 180-day time limit under the interstate Agreement on 

Detainers is tolled by all instances of delay occasioned by the defendant.  
6. Extradition and Detainer: Time: Notice. Whenever a person has entered upon a 

term of imprisonment in a penal or correctional institution of a state party to the inter
state Agreement on Detainers, and whenever during the continuance of the term of 
imprisonment there is pending in any other party state any untried indictment, infor
mation, or complaint on the basis of which a detainer has been lodged against the 
prisoner, such prisoner shall be brought to trial within 180 days after he or she shall 
have caused to be delivered to the prosecuting officer and the appropriate court of the 
prosecuting officer's jurisdiction written notice of the place of the imprisonment and 
the prisoner's request for a final disposition to be made of the indictment, informa
tion, or complaint.  

7. Extradition and Detainer: Notice. A request for a final disposition must be accom
panied by a certificate of the appropriate official having custody of the prisoner, stat
ing the term of commitment under which the prisoner is being held, the time already 
served, the time remaining to be served on the sentence, the amount of good time 
earned, the time of parole eligibility of the prisoner, and any decisions of the state 
parole agency relating to the prisoner.
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8. Extradition and Detainer: Time. Both a request for disposition and a certificate of 
inmate status are required to trigger the running of the 180-day time limit under the 
interstate Agreement on Detainers.  

9. Speedy Trial. Speedy trial time is calculated by excluding the date the information 
was filed, counting forward 6 calendar months, backing up 1 day, and then adding 
the excludable time periods to that date.  

10. . The excludable period under Nebraska's speedy trial statute, Neb. Rev. Stat.  
§ 29-1207(4)(a) (Reissue 1995), commences on the day immediately after the filing 
of a defendant's pretrial motion.  

11. Speedy Trial: Pretrial Procedure. Periods of delay resulting from proceedings con
cerning a defendant, including the time from filing until final disposition of pretrial 
motions of the defendant, shall be excluded in computing time for trial.  

12. Extradition and Detainer: Speedy Trial: Pretrial Procedure: Attorneys at Law: 
Conflict of Interest. A defense counsel's motion to withdraw because of a conflict 
of interest tolls the speedy trial clock under the interstate Agreement on Detainers.  

13. : : : : . As a matter of fundamental fairness, when a motion 
to withdraw is filed on the ground that the defendant's lawyer has a conflict of inter
est, no action of consequence to the defendant can occur in the pending case until the 
motion is resolved.  

14. Speedy Trial: Pretrial Procedure. The filing of a motion to discharge tolls the 
speedy trial clock until the district court resolves the motion.  

15. Speedy Trial: Waiver. A defendant may waive his or her right to a speedy trial under 
Neb. Rev. Stat. § 29-1207 (Reissue 1995) so long as he or she is properly advised of 
his or her right to a speedy trial and the waiver is entered voluntarily, knowingly, and 
intelligently.  

16. : . Waiver of speedy trial rights is not personal to a defendant and may be 
done by counsel.  

17. _ : . A defendant's failure to object when the court sets trial for a date after 

the 6-month period does not constitute a waiver of speedy trial rights.  
18. Speedy Trial: Pretrial Procedure: Waiver. When setting commencement of a trial 

outside the speedy trial date, a trial court must give specific advice to the defendant of 
his or her speedy trial rights and ascertain on the record whether the defendant does or 
does not waive his or her right to a speedy trial and consent to the trial date set.  

19. Effectiveness of Counsel: Proof. The Nebraska Supreme Court has adopted a two
part test for proving a claim of ineffective assistance of counsel, as set forth by the 
U.S. Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 
L. Ed. 2d 674 (1984).  

20. _ : . To establish that he or she was denied effective assistance of counsel, a 

defendant must show that counsel was deficient, meaning that counsel did not per
form at least as well as a criminal lawyer with ordinary training and skill in the area.  

21. :_. To establish that he or she was denied effective assistance of counsel, 
a defendant must make a showing that he or she was prejudiced by the actions or 
inactions of his or her counsel by demonstrating with reasonable probability that but 
for counsel's deficient performance, the result of the proceeding would have been 
different.
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22. _ : . The two-part test for ineffective assistance of counsel may be addressed 

in any order; if it is easier to dispose of the ineffectiveness claim on the ground of 
lack of sufficient prejudice, that course should be followed.  

23. Extradition and Detainer: Time: Dismissal and Nonsuit. In the event that an 
action on an indictment, information, or complaint on the basis of which a detainer 
has been lodged is not brought to trial within the period provided in article III or IV 
of the interstate Agreement on Detainers, the appropriate court of the jurisdiction 
where the indictment, information, or complaint has been pending shall enter an 
order dismissing the same with prejudice, and any detainer based thereon shall cease 
to be of any force or effect.  

24. Effectiveness of Counsel. An attorney's assistance is not rendered ineffective because 
he or she failed to anticipate a new rule of law.  

25. Judgments: Appeal and Error. A proper result will not be reversed merely because 
it was reached for the wrong reasons.  

26. _ : . Where the record demonstrates that the decision of the trial court is cor

rect, although such correctness is based on a different ground from that assigned by 
the trial court, the appellate court will affirm.  

Appeal from the District Court for Douglas County: SANDRA L.  
DOUGHERTY, Judge. Affirmed.  

Jason E. Troia, of Gallup & Schaefer, for appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

SIEVERS, Judge.  
David W. Rieger, Jr., appeals from an order of the district court 

for Douglas County, Nebraska, denying his motion for postcon
viction relief which was premised on his counsel's alleged inef
fectiveness in seeking Rieger's absolute discharge for the State's 
failure to bring him to trial within the 180 days allowed by the 
interstate Agreement on Detainers (IAD), codified at Neb. Rev.  
Stat. § 29-759 (Reissue 1995). Rieger's claim that his trial coun
sel failed to introduce into evidence a crucial document to show 
that the 180 days had run requires us to address the impact on the 
speedy trial count of a motion for withdrawal of counsel and ap
pointment of new counsel. We hold that a motion for withdrawal 
of counsel is a motion which tolls the running of the 180-day 
speedy trial time.
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FACTUAL AND PROCEDURAL BACKGROUND 
Rieger was convicted of robbing a supermarket in Omaha, 

Nebraska, on July 7, 1995. On July 10, the State had filed a com
plaint against Rieger, charging him with the robbery. The State 
later filed a detainer against Rieger on May 31, 1996, while he 
was an inmate at the federal prison located in Leavenworth, 
Kansas. On July 23, Rieger mailed notice of his place of impris
onment and his request for disposition of the outstanding robbery 
charge in Douglas County, as well as a certificate of inmate sta
tus, to the Douglas County Attorney by certified mail. The return 
receipt was signed by the prosecutor's office on July 29. An infor
mation was filed in the district court for Douglas County on 
September 26, again charging Rieger with robbery. Rieger filed a 
plea in abatement on October 1, alleging that as a matter of law, 
there was insufficient evidence adduced at the preliminary hear
ing to support a finding of probable cause to believe that a crime 
was committed or that he committed the same. Rieger's plea in 
abatement was overruled on April 3, 1997.  

On May 7, 1997, upon Rieger's request, assistant public 
defender Jeffrey Thomas filed a motion to withdraw as Rieger's 
attorney due to a conflict of interest. Thomas' office had previ
ously represented another defendant in connection with the same 
events, and such defendant remained a material witness in the 
State's case against Rieger.  

On May 12, 1997, the State filed an amended information 
charging Rieger with robbery and being a habitual criminal. At 
this point, we digress to point out that while the filing of an 
amended information which alleges a new crime starts the speedy 
trial clock anew as to such new crime, see State v. Thompson, 10 
Neb. App. 69, 624 N.W.2d 657 (2001), being a habitual criminal 
is not a distinct crime; rather, it denotes a status which increases 
penalties. See Jones v. State, 147 Neb. 219, 22 N.W.2d 710 
(1946). Therefore, the filing of the amended information which 
added only alleged habitual criminal status to the information 
is essentially irrelevant to the speedy trial calculation we ulti
mately undertake.  

Returning to the hearing of May 12, 1997, the motion for 
counsel to withdraw was heard, Thomas was allowed to withdraw
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as counsel, and the court noted its intention to appoint James 
Regan to represent Rieger, although Regan was not at the hear
ing. At that same hearing, Rieger pled not guilty to the new infor
mation and the case was tentatively set for a jury trial on August 
25, although the court stated that date could be moved up. The 
trial was later moved to August 18.  

On August 5, 1997, Rieger, through his new attorney, Regan, 
filed a motion to discharge on the ground that he was not brought 
to trial within the time required by the IAD. Specifically, Rieger 
stated that he was not brought to trial within 180 days after he 
caused written notice of the place of his imprisonment and his 
request for final disposition of the indictment, information, or 
complaint to be delivered to the prosecuting officer and the 
appropriate court. At a hearing on August 18, three exhibits were 
offered and received into evidence: (1) Rieger's request for dis
position, (2) the prosecutor's certification regarding the terms of 
transfer and custody, and (3) an affidavit from the deputy county 
attorney stating that the State had been ready for trial on May 12, 
but substitute counsel had to be appointed to represent Rieger 
due to the public defender's conflict of interest, and that the 
August 25 trial date was set to accommodate Rieger and his 
attorney, not the State. We digress again to point out that the 
record of the May 12 proceeding does not support the material 
allegations of the deputy county attorney's affidavit. As of May 
12, no trial date had been set, and at the May 12 hearing, the 
court simply set the trial date of August 25 without any on-the
record consultation with the prosecution or Rieger. Moreover, 
attorney Regan, according to the trial judge's comments on the 
record, had not been contracted to be appointed, or "accommo
date[d]" with a trial date, and was not present.  

On August 18, 1997, the district court denied Rieger's motion 
to discharge, stating that while a technical computation of speedy 
trial time might favor Rieger, good cause had been shown for 
delay-Rieger had new counsel appointed at the May 12 hearing, 
and while the State and the court were ready to proceed, Rieger's 
new counsel needed time to prepare for trial. Again, we empha
size that May 12 was not a trial date and that the parties were not 
before the court on that date for a trial. Thus, as will become 
apparent, the trial court's reasons for denying the motion to
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discharge are not fully supported by the record, and we do not 
agree with its reasoning for such denial.  

The case proceeded to trial on August 18, 1997. On August 
19, the jury found Rieger guilty of robbery. And, on August 22, 
the district court found Rieger to be a habitual criminal. Also on 
August 22, Rieger was sentenced to imprisonment for a period 
of 20 to 40 years, with 418 days' credit for time served. The dis
trict court journal reflecting the jury's verdict, the court's finding 
that Rieger was a habitual criminal, and the court's sentence was 
not effective until entered on October 8.  

However, on September 16, 1997, Rieger filed a notice of 
appeal regarding the district court's denial of his motion to dis
charge, which appeal was designated in this court as case No.  
A-97-976. Rieger alleged that he had not been tried within 180 
days of his request for disposition pursuant to the IAD. On May 
15, 1998, in a "Memorandum Opinion and Judgment on Appeal," 
this court affirmed the judgment of the district court, but for rea
sons different from those the court cited in its decision. We found 
that Rieger's request for disposition was not accompanied by a 
certificate of inmate status containing the information required 
by article 111(a) of the IAD. Therefore, we found that because 
Rieger's request for disposition was not made in the manner 
required by the IAD, it was not effective and did not "trigger" the 
180-day period. While the conclusion that the 180-day time limit 
had not been "triggered" was correct on the record before us then, 
as we later explain, it is not correct in light of the more complete 
record which we now have before us. Nonetheless, the result in 
our case No. A-97-976 was correct on the record available at that 
time from the lower court.  

In Rieger's next appeal to this court, filed November 4, 1997, 
we vacated the district court's sentence because the district court 
lacked jurisdiction at the time of sentencing insofar as the appeal 
from the motion to discharge was then pending in this court.  
Therefore, we remanded the cause for resentencing. See State v.  
Rieger, 8 Neb. App. 20, 588 N.W.2d 206 (1999). After further 
review, this court's decision was affirmed by the Nebraska 
Supreme Court on October 8, 1999. See State v. Rieger, 257 
Neb. 826, 600 N.W.2d 831 (1999).
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A resentencing hearing was held on December 10, 1999, and 
Rieger was sentenced to imprisonment for a period of 20 to 40 
years, with 1,241 days' credit for time served, for his convictions 
of robbery and being a habitual criminal. Rieger appealed again, 
and his conviction and sentence were affirmed by the Nebraska 
Supreme Court on October 6, 2000. See State v. Rieger, 260 
Neb. 519, 618 N.W.2d 619 (2000). Historically and procedur
ally, this brings us to the motion for postconviction relief.  

Rieger filed his "Verified Motion for Postconviction Relief' on 
September 24, 2001. In his motion, Rieger alleged ineffective 
assistance of counsel and violation of his right to a speedy trial.  
An evidentiary hearing was held on April 25, 2002, and contin
ued to September 23. At the evidentiary hearing, Rieger's trial 
counsel, Regan, testified that although the certificate of inmate 
status had been in his possession, he did not offer it into evidence 
during the hearing on the motion to discharge. Regan testified 
that he did not offer the certificate of inmate status at that hearing 
because, in his view, the request for disposition of the detainer 
under the TAD was not at issue; rather, he believed that only the 
computation of speedy trial time was at issue during the hearing.  

Brent Bloom, a Nebraska attorney with a concentration in 
criminal law, testified as an expert witness. Bloom testified that 
the IAD requires the filing of two things, the request for disposi
tion and the certificate of inmate status, in order to "trigger" the 
running of the 180-day speedy trial provision of the IAD. Bloom 
also testified that by not offering the certificate of inmate status, 
Regan was ineffective when making a record to show compliance 
with the IAD. Bloom testified that if Regan had shown compli
ance with the IAD, the result could have been dismissal of 
Rieger's case with prejudice-Bloom stated that Regan's failure 
to file the certificate of inmate status made no difference to the 
trial judge, but that had this court reached the issue on direct 
appeal of the denial of the motion to discharge, this court would 
have ruled in Rieger's favor. In summary, the claim is that had 
Regan merely put the certificate of inmate status into evidence, 
discharge would have been granted. Central to this contention is 
the underlying assumption that when the motion to discharge was 
filed on August 5, 1997, the 180 days had run.
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The postconviction court filed its order on May 22, 2003, 
finding that Rieger failed to meet his burden of proving that he 

was prejudiced by Regan's failure to present the certificate of 
inmate status. The district court stated: 

[T]he evidence establishes that Rieger himself was present 
with [assistant public defender] Thomas when the Court set 
the trial date beyond the 180-day limit and that both Rieger 
and Thomas tacitly acquiesced in that trial date.  
Additionally, the IAD specifically permits the Court to grant 
a continuance for good cause shown in open court with 
either the prisoner or his counsel present. Neb.Rev.Stat.  
§29-759 Art.E(a). Accordingly, the Court finds and con
cludes that Rieger waived his right to seek dismissal because 
trial did not occur within the 180-day period. Thus, the Court 
finds and concludes that Rieger has failed to establish that he 
was prejudiced by Regan's failure to present the Certificate 
[of inmate status] to the trial court or that the appellate court 
would have ruled differently when reviewing [the trial 
judge's] denial of Rieger's motion to discharge.  

The district court also considered whether Rieger failed to 
establish prejudice on the alternative basis submitted by the State, 
i.e., good cause. The district court found that "the State's evi
dence supports the finding of good cause," because "[t]he State 
was ready to proceed and the defense was not ready to proceed in 
May 1997 due to [Thomas'] motion to withdraw and [the] result
ing appointment of new counsel." Accordingly, the district court 
denied Rieger's motion for postconviction relief. Rieger now 
appeals.  

ASSIGNMENTS OF ERROR 
Rieger alleges that the district court erred in holding that (1) 

he was not prejudiced by Regan's failure to offer the certificate 
of inmate status as evidence, because prejudice occurred when 
the Nebraska Court of Appeals, holding that the record failed to 
establish compliance with the IAD, refused to reach his argu
ments; (2) he waived his right to a speedy trial under the IAD; 
and (3) good cause existed to postpone his trial.
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STANDARD OF REVIEW 
[1,2] A criminal defendant requesting postconviction relief 

must establish the basis for such relief, and the factual findings 
of the district court will not be disturbed unless they are clearly 
erroneous. State v. Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001).  
When reviewing a question of law, an appellate court reaches a 
conclusion independent of the lower court's ruling. Id.  

[3] Ordinarily, a trial court's determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro
neous. State v. Knudtson, 262 Neb. 917, 636 N.W.2d 379 (2001).  

ANALYSIS 
[4,5] Under article VI(a) of the IAD, the 180-day time period 

in which to try the prisoner is tolled "for as long as the prisoner 
is unable to stand trial, as determined by the court having juris
diction of the matter." In State v. Meyer, 7 Neb. App. 963, 588 
N.W.2d 200 (1998), we examined what this phrase meant, noting 
the absence of Nebraska authority on the point. We found a split 
in the case law, but we adopted the majority view that the running 
of the time limit was tolled by all instances of delay occasioned 
by the defendant. Id. In our May 15, 1998, "Memorandum 
Opinion and Judgment on Appeal" in Rieger's direct appeal from 
the denial of his motion to discharge, we said: 

It is apparent from our examination of the record that 
the certificate [of inmate status] containing the informa
tion . . . required by article III[(a) of the IAD] did not 
accompany Rieger's request to the prosecutor or the court.  
Consequently, because Rieger's request was not made in 
the manner required, it was not effective and did not trig
ger the 180-day period.  

However, the record presently before us is more complete 
than that before this court on direct appeal of the denial of the 
motion to discharge. The record now shows that the certificate of 
inmate status was in fact sent along with the other required doc
uments, which were received on July 29, 1996; thus, the 180-day 
period was in fact "triggered" on that date. The certificate was 
not presented as evidence to the court at Rieger's hearing on the 
motion to discharge; nor was it available to us in the earlier
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appeal. Because the record now before us establishes that the 
180-day period was in fact "triggered" on July 29, 1996, we pro
ceed to determine whether Rieger's speedy trial rights were vio
lated, which is the underlying predicate for his claim of ineffec
tive assistance of counsel in this postconviction action.  

Speedy Trial and Good Cause.  
[6-8] The IAD, particularly article 111(a) thereof, states in part: 

Whenever a person has entered upon a term of imprison
ment in a penal or correctional institution of a party state, 
and whenever during the continuance of the term of impris
onment there is pending in any other party state any untried 
indictment, information or complaint on the basis of which 
a detainer has been lodged against the prisoner, he shall be 
brought to trial within one hundred eighty days after he 
shall have caused to be delivered to the prosecuting officer 
and the appropriate court of the prosecuting officer's juris
diction written notice of the place of his imprisonment and 
his request for a final disposition to be made of the indict
ment, information or complaint[.] 

(Emphasis supplied.) Article 111(a) of the IAD also states that the 
request must be accompanied by 

a certificate of the appropriate official having custody of 
the prisoner, stating the term of commitment under which 
the prisoner is being held, the time already served, the time 
remaining to be served on the sentence, the amount of good 
time earned, the time of parole eligibility of the prisoner, 
and any decisions of the state parole agency relating to the 
prisoner.  

As indicated above, the required certificate under article III(a) of 
the IAD is known as a certificate of inmate status. The Nebraska 
Supreme Court has said that the request and the certificate are 
required to "trigger" the running of the 180 days. See State v.  
Reynolds, 218 Neb. 753, 359 N.W.2d 93 (1984).  

[9,10] Because the IAD says in article VI(a) that tolling is 
determined by the court "having jurisdiction of the matter," we 
believe it naturally follows that we apply our speedy trial juris
prudence to the technicalities-for example, on which precise 
day the count begins at the outset and on which day it is stopped
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for the defendant's motions. "Speedy trial time is calculated by 
excluding the date the information was filed, counting forward 
6 calendar months, backing up 1 day, and then adding the ex
cludable time periods to that date." State v. Feldhacker, 11 Neb.  
App. 608, 613, 657 N.W.2d 655, 661 (2003), modified on denial 
of rehearing 11 Neb. App. 872, 663 N.W.2d 143, aff'd as mod
ified 267 Neb. 145, 672 N.W.2d 627 (2004). See,,also, State v.  
Baker, 264 Neb. 867, 652 N.W.2d 612 (2002) (excludable 
period under Nebraska's speedy trial statute, Neb. Rev. Stat.  
§ 29-1207(4)(a) (Reissue 1995), commences on day immedi
ately after filing of defendant's pretrial motion). Rieger sent his 
request for disposition and the certificate of inmate status to the 
Douglas County Attorney by certified mail on July 23, 1996, 
and the return receipt was dated July 29, 1996. Thus, the 
180-day count began on July 30. Counting forward 6 calendar 
months and backing up 1 day gives us an initial trial date of no 
later than January 29, 1997.  

[L i] However, Rieger filed a plea in abatement on October 1, 
1996, which filing constituted a "delay occasioned by the defend
ant"; thus, the speedy trial clock was tolled. See State v. Meyer, 
7 Neb. App. 963, 969-70, 588 N.W.2d 200, 204 (1998). See, also, 
§ 29-1207(4)(a) (periods of delay resulting from proceedings 
concerning defendant, including time from filing until final dis
position of pretrial motions of defendant, including pleas in 
abatement, shall be excluded in computing time for trial). The 
plea was overruled on April 3, 1997, at which time the 180-day 
count resumed. The excludable time period of 184 days due to the 
plea in abatement must be added to the date of January 29, 1997.  
This would give us a new speedy trial date of August 1.  

[12-14] The 180-day speedy trial clock was again tolled when 
on May 7, 1997, Thomas filed his motion to withdraw as 
Rieger's attorney. The Nebraska appellate courts have never 
addressed whether a motion to withdraw because of a conflict of 
interest tolls the speedy trial clock, under either the IAD or our 
own speedy trial statute, § 29-1207. We now hold that such a 
motion does toll the running of the 180 days under the IAD. We 
think it obvious that as a matter of fundamental fairness, when a 
motion to withdraw is filed on the ground that the defendant's 
lawyer has a conflict of interest, no action of consequence to the
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defendant can occur in the pending case until the motion is 
resolved. Other jurisdictions have held that counsel's motions to 
withdraw are pretrial motions tolling the speedy trial clock. See 
U.S. v. Hammad, 902 F.2d 1062 (2nd Cir. 1990) (delay, occa
sioned when court was informed by defense counsel that he 
intended to withdraw as counsel, was excludable under self
executing provision of federal speedy trial act for delay resulting 
from pretrial motion). See, also, U.S. v. Joost, 133 F.3d 125 (1st 
Cir. 1998); U.S. v. Parker, 30 F.3d 542 (4th Cir. 1994); U.S. v.  
Driver, 945 F.2d 1410 (8th Cir. 1991). Thomas' motion was 
granted on May 12; thus, there would be an excludable time 
period of at least 5 days due to the motion to withdraw (May 8 
to 12) which must be added to the date of August 1, 1997. This 
produces a date of August 6, 1997, by which time Rieger's trial 
had to begin. Because the 180-day count was tolled for these 
additional 5 days, the time had not yet run when the motion to 
discharge was filed on August 5. The filing of Rieger's motion to 
discharge on August 5 tolled the speedy trial clock further until 
the district court resolved the motion on August 18. See State v.  
Miller, 9 Neb. App. 617, 616 N.W.2d 75 (2000). When the addi
tional 13 days while the motion to discharge was pending before 
the district court are added to the previous speedy trial date of 
August 6, 1997, we get a new speedy trial date of August 19, 
1997. Therefore, there was no speedy trial violation, because 
Rieger's trial began on August 18. We do not need to decide 
whether the grant of the motion to withdraw carries with it addi
tional time which is necessarily or automatically excluded, 
because we believe that resolution of such issue would be fact 
specific, as well as dependent on whether counsel requested a 
continuance. For example, if a conflict arises 10 days before the 
start of the trial in a complex case, there is obviously some 
amount of excludable time, as the defendant is "unable to stand 
trial" while his new counsel prepares. See § 29-759, art. VI(a).  
On the other hand, if the motion is made 3 months before the 
trial date in a relatively simple case, then no extra time would 
likely be needed for counsel to prepare and the speedy trial clock 
would continue to run, absent a specific request for a continu
ance. How the cases on the margins of our examples would be 
resolved is a matter for another day. But, here, the trial date
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was over 3 months from the withdrawal of counsel; hence, no 
additional excludable time is necessarily involved without evi
dence to justify such conclusion-which evidence is not present 
in this record.  

We find only 5 days' excludable time for the motion to with
draw, and because of that conclusion, we must point out that we 
disagree with the postconviction court's finding that Rieger 
waived his right to a speedy trial and "tacitly acquiesced" in the 
August 25, 1997, trial date. We see this finding of "tacit acqui
esce[nce]" to a trial date outside the speedy trial date as simply 
another way of saying that Rieger waived his speedy trial rights.  
In other words, agreement, tacit or otherwise, to a trial date out
side the last date under the 180-day time limit is a waiver.  

[15,16] The law is well established that a defendant may 
waive his or her right to a speedy trial under § 29-1207 so long 
as he or she is properly advised of his or her right to a speedy 
trial and the waiver is entered voluntarily, knowingly, and intel
ligently. State v. Andersen, 232 Neb. 187, 440 N.W.2d 203 
(1989). Waiver of such right is not personal to a defendant and 
may be done by counsel. See State v. McHenry, 268 Neb. 219, 
682 N.W.2d 212 (2004). However, at the hearing on May 12, 
1997, Thomas' motion to withdraw as defense counsel was 
granted; the court announced the intention to appoint Regan, 
who had not yet been contacted and obviously was not present; 
and the judge announced that trial would be set for August 25.  

[17,18] Although the trial court said it would try to get the trial 
disposed of earlier, there was absolutely nothing said, nor dis
cussion, nor mention by anyone of speedy trial rights that could 
be construed as a waiver of such rights by counsel, either by 
Thomas before his motion to withdraw was sustained or by 
Rieger after he was unrepresented (remembering that Regan, the 
lawyer the court intended to appoint after Thomas' withdrawal, 
was not present). To the extent that the postconviction court's 
finding of waiver is based on the silence of Rieger and Thomas 
when the trial court announced a trial date of August 25, 1997, 
such conclusion is wrong. See, State v. Johnson, 201 Neb. 322, 
268 N.W.2d 85 (1978) (defendant's failure to object when court 
sets trial for date after 6-month period does not constitute waiver 
of speedy trial rights), overruled on other grounds, State v. Petty,
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269 Neb. 205, 691 N.W.2d 101 (2005); State v. Soltis, 11 Neb.  
App. 61, 644 N.W.2d 160 (2002). In fact, State v. Johnson, supra, 
sets forth specific guidelines for trial courts to follow when 
setting commencement of a trial outside the speedy trial date
which guidelines needed to be followed before the proceedings 
on May 12 could be construed as a waiver. Johnson requires spe
cific advice to the defendant of his or her speedy trial rights and 
"'[a]scertain[ment] of record whether the defendant does or does 
not waive his [or her] right to a speedy trial and consent to the 
trial date set.'" 201 Neb. at 326, 268 N.W.2d at 88. This was not 
done on May 12. In conclusion, as a matter of law, the postcon
viction court erred in finding that there was a waiver by Rieger on 
May 12 of his right to a speedy trial.  

Ineffective Trial Counsel.  
[19-22] The Nebraska Supreme Court has adopted a two-part 

test for proving a claim of ineffective assistance of counsel, as set 
forth by the U.S. Supreme Court in Strickland v. Washington, 466 
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). See State v.  
Nielsen, 243 Neb. 202, 498 N.W.2d 527 (1993). To establish that 
he or she was denied effective assistance of counsel, the defend
ant must show that counsel was deficient, meaning that counsel 
did not perform at least as well as a criminal lawyer with ordinary 
training and skill in the area. See Strickland v. Washington, supra.  
Also, the defendant must make a showing that he or she was prej
udiced by the actions or inactions of his or her counsel by demon
strating with reasonable probability that but for counsel's defi
cient performance, the result of the proceeding would have been 
different. See id. The two-part test for ineffective assistance of 
counsel may be addressed in any order. See State v. Williams, 259 
Neb. 234, 609 N.W.2d 313 (2000). If it is easier to dispose of the 
ineffectiveness claim on the ground of lack of sufficient preju
dice, that course should be followed. Id.  

[23] Attorney Regan, by his own admission, did not present 
the certificate of inmate status as evidence during the hearing on 
the motion to discharge. Expert witness Bloom testified that the 
IAD requires two things, the request for disposition and the cer
tificate of inmate status. See, also, § 29-759, art. 111(a) (subsec
tion comports with court's holding in State v. Reynolds, 218 Neb.
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753, 359 N.W.2d 93 (1984)). Bloom opined that by not offering 
the certificate of inmate status, Regan was ineffective when 
making a record to show compliance with the IAD. Bloom tes
tified that if Regan had shown compliance with the IAD, the 
result could have been dismissal of Rieger's case with prejudice.  
See, also, § 29-759, art. V(c) ("[I]n the event that an action on 
the indictment, information or complaint on the basis of which 
the detainer has been lodged is not brought to trial within the 
period provided in Article III or Article IV hereof, the appropri
ate court of the jurisdiction where the indictment, information or 
complaint has been pending shall enter an order dismissing the 
same with prejudice, and any detainer based thereon shall cease 
to be of any force or effect"). However, because the 180-day 
speedy trial clock had not yet run on August 5, 1997, when the 
motion to discharge was filed, which in itself was a tolling 
motion, Rieger could not have been prejudiced by Regan's fail
ure to present the certificate of inmate status at the August 18 
hearing on the motion to discharge. However, this conclusion 
also presents another question about the effectiveness of Regan 
in his handling of the motion to discharge.  

[24] Did attorney Regan provide deficient representation by 
filing the motion to discharge 2 days early-when the filing 
thereof had the consequence of extending the speedy trial clock 
while the motion was pending, and ultimately of extending it to 
a date 1 day after the trial had begun? As we earlier observed, 
neither the Nebraska Supreme Court nor this court has previ
ously addressed whether a motion of counsel to withdraw 
would be considered "delay occasioned by the defendant" so as 
to toll the speedy trial clock under the IAD. See State v. Meyer, 
7 Neb. App. 963, 969-70, 588 N.W.2d 200, 204 (1998). Nor 
have we addressed how long such tolling would last. Given the 
lack of Nebraska authority on such point, which is one of sev
eral crucial turning points in our analysis, and given that there 
is a split of authority on what "unable to stand trial" means 
under article VI(a) of the IAD, we cannot say that Regan was 
ineffective for not anticipating in 1997 how we would decide 
the issue in 2005. Similarly, in State v. Billups, 263 Neb. 511, 
641 N.W.2d 71 (2002), we said that the failure to anticipate 
change in existing law does not amount to ineffective assistance
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of counsel. And, in Kornahrens v. Evatt, 66 F.3d 1350, 1360 
(4th Cir. 1995), the Fourth Circuit stated, "[T]he case law is 
clear that an attorney's assistance is not rendered ineffective 
because he failed to anticipate a new rule of law." See, also, 
Brown v. U.S., 311 F.3d 875 (8th Cir. 2002). Additionally, we 
cannot say that a criminal lawyer with ordinary training and 
skill in the area would be able to anticipate that an appellate 
court would reject the trial court's finding of waiver, but still 
add 5 days onto the speedy trial count because of a counsel's 
motion to withdraw.  

CONCLUSION 
[25,26] While our analysis of the speedy trial issue is differ

ent from the district court's analysis, we affirm the district 
court's result. See Boettcher v. Balka, 252 Neb. 547, 567 N.W.2d 
95 (1997) (proper result will not be reversed merely because it 
was reached for wrong reasons; where record demonstrates that 
decision of trial court is correct, although such correctness is 
based on different ground from that assigned by trial court, 
appellate court will affirm). For the reasons stated above, we 
find that Rieger's right to a speedy trial under the IAD was not 
violated, because the 180-day speedy trial period had not yet run 
when Rieger's trial began on August 18, 1997, insofar as the last 
day to begin such trial was August 19. Therefore, Rieger's inef
fective assistance of counsel claim in this postconviction pro
ceeding has no merit.  

AFFIRMED.  

ROBERT BLINN, APPELLANT, V. BEATRICE COMMUNITY 

HOSPITAL AND HEALTH CENTER, INC., APPELLEE.  

696 N.W.2d 149 

Filed April 19, 2005. No. A-04-079.  

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence.
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2. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

3. Pleadings. A pleading has two purposes: (1) to eliminate from consideration con
tentions which have no legal significance and (2) to guide the parties and the court in 
the conduct of cases.  

4. . Pleadings frame the issues upon which the cause is to be tried and advise the 
adversary as to what the adversary must meet.  

5. Courts: Pleadings: Due Process. While judicial efficiency might be promoted if 
courts were to, sua sponte, determine questions raised by the facts but not presented 
in the pleadings, that efficiency would come at the expense of due process.  

6. Pleadings. When issues not raised by the pleadings are tried by express or implied 
consent of the parties, the issues shall be treated in all respects as if they had been 
raised in the pleadings.  

7. Pleadings: Evidence. When evidence on an issue not pled is offered and received by 
the court without objection, the issue is properly considered and the parties are con
sidered to have impliedly consented to having the issue tried.  

8. Contracts: Statute of Frauds: Time. Under the statute of frauds, every agreement 
that by its terms is not to be performed within 1 year from the making thereof shall 
be void, unless such agreement is in writing.  

9. Contracts: Statute of Frauds: Time: Words and Phrases. For purposes of the stat
ute of frauds, a contract "not to be performed within one year" is one which by its 
terms cannot be performed within 1 year.  

10. Contracts: Statute of Frauds: Time. An oral agreement is valid under the statute of 
frauds if it is capable of being performed within 1 year from the date of making.  

11. Breach of Contract: Forbearance: Estoppel. The doctrine of promissory estoppel 
is based on the proposition that a promise which the promisor should reasonably 
expect to induce action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if injustice can be 
avoided only by enforcement of the promise.  

12. Estoppel. Promissory estoppel requires that reliance be reasonable and foreseeable.  

Appeal from the District Court for Gage County: PAUL W.  
KORSLUND, Judge. Reversed and remanded for further proceedings.  

Nancy R. Wynner and Danielle M. Koonce, Senior Certified 
Law Student, of DeMars, Gordon, Olson & Zalewski, for 
appellant.  

Nicole B. Theophilus, Michaelle L. Baumert, and Angela M.  
Lisec, of Blackwell, Sanders, Peper & Martin, L.L.P., for 
appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.
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IRWIN, Judge.  
I. INTRODUCTION 

Robert Blinn appeals from an order of the district court which 
granted Beatrice Community Hospital and Health Center, Inc.  
(Beatrice), summary judgment on Blinn's petition seeking dam
ages arising out of Beatrice's termination of Blinn's employ
ment. The substance of Blinn's petition in the district court was 
that his at-will employment status had been modified by repre
sentations of Beatrice promising Blinn would be employed for a 
period of at least 5 years, that the representations induced Blinn 
to forgo another employment opportunity, and that Beatrice then 
terminated Blinn's employment approximately 6 months after 
the alleged representations. On appeal, Blinn asserts that the dis
trict court erred in finding that summary judgment was appro
priate. We find that evidence adduced and not objected to by 
Beatrice raised a genuine issue of material fact concerning 
whether Beatrice offered to extend Blinn's employment either 
until he chose to retire or for at least 5 years and that such a mod
ification of Blinn's employment status would not have violated 
the statute of frauds. We also find that a genuine issue of mate
rial fact was raised concerning Blinn's promissory estoppel 
claim. Accordingly, we find that summary judgment was inap
propriate, and we reverse the district court's order granting 
Beatrice summary judgment and remand the case for further 
proceedings.  

II. BACKGROUND 
Read in a light most favorable to Blinn, the record indicates 

the following factual background: 
Blinn began his employment with Beatrice in 1993, as an 

at-will employee. In June 2002, Blinn received a job offer from a 
hospital in Kansas. Blinn approached Beatrice with an offer of 
resignation; although Blinn did not desire to resign from his 
employment with Beatrice, he wanted some assurances that he 
had job security with Beatrice before rejecting the other job offer.  
According to Blinn, his supervisor with Beatrice assured him that 
Beatrice had "at least five more years of work" for him. Blinn 
took the statement to mean that he had a contract with Beatrice 
for "at least five years." Blinn then rejected the offer from the
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hospital in Kansas. Beatrice terminated Blinn's employment in 
February 2003.  

On March 6, 2003, Blinn filed a petition alleging several theo
ries of recovery based upon Beatrice's termination of his employ
ment. Throughout the petition, Blinn repeatedly makes specific 
reference to Beatrice's representations concerning "five years." 
For example, Blinn alleges that Beatrice informed him "that he 
had at least 5 years of work left to do for [Beatrice], and that he 
should not take the Kansas job offer"; that Beatrice's represen
tations concerning Blinn's "ability to remain employed by 
[Beatrice] for the next five years turned out to be false"; that 
Beatrice "wrongfully terminated [Blinn] without allowing [him] 
the opportunity to achieve the five years of continued employment 
as promised"; and that Beatrice's "representations that [Blinn] 
would have five years of continued employment substantially con
tributed to [Blinn's] decision to reject the Kansas job offer." 

On April 24, 2003, Beatrice filed an answer in which, inter 
alia, Beatrice specifically alleged that Blinn's claims were barred 
by the statute of frauds. On November 12, Beatrice filed a motion 
for summary judgment.  

On December 16, 2003, the district court held a hearing on the 
motion for summary judgment. The court received two deposi
tions on behalf of Beatrice-the deposition of Blinn and the depo
sition of Blinn's supervisor at Beatrice. The court also received on 
behalf of Blinn an affidavit and a letter, both of which suggest that 
the offer from the Kansas hospital was made with an understand
ing that Blinn, if he chose to accept the offer, would be able to 
remain in his position with the Kansas hospital until such time as 
he chose to retire.  

On December 31, 2003, the district court entered an order 
granting Beatrice summary judgment. The court specifically noted 
that Beatrice had alleged the statute of frauds as a defense and that 
Blinn had argued that the statute of frauds was not applicable 
because "the contract could feasibly have been performed within 
one year as [a representative of Beatrice] told Blinn he could work 
until he retired, and he could have performed all the recruiting 
work for [Beatrice] within one year." The district court, however, 
did not resolve the potential statute of frauds issue; the district 
court instead found that the alleged oral modification of Blinn's
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contract was not specific or definite enough to modify his at-will 
employment status. The district court found that no genuine issue 
of material fact existed and that Beatrice was entitled to judgment 
as a matter of law. Therefore, the district court granted summary 
judgment to Beatrice. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
Blinn assigns three errors on appeal which, consolidated and 

restated, all allege that the district court erred in granting 
Beatrice's motion for summary judgment.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

[1,2] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party the 
benefit of all reasonable inferences deducible from the evidence.  
Sodoro, Daly v. Kramer, 267 Neb. 970, 679 N.W.2d 213 (2004).  
Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. Id.  

2. STATUTE OF FRAUDS 

As noted above, Beatrice specifically raised the statute of 
frauds as a defense. The district court recognized the statute of 
frauds defense and even commented on Blinn's arguments re
sponding to the defense. Nonetheless, the district court chose to 
find that the terms of the alleged oral contract were not specific 
or definite enough to modify Blinn's employment status from that 
of an at-will employee. See Goff-Hamel v. Obstetricians & Gyns., 
P.C., 256 Neb. 19, 588 N.W.2d 798 (1999). As such, the district 
court did not specifically resolve the statute of frauds issue in 
this case.  

(a) Alleged Terms Pled by Blinn 
We first recognize that the issue raised by Blinn's pleading in 

this case was whether Blinn's at-will employment status was 
modified to a term of employment of "at least five years." Blinn's
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petition specifically alleged such, although Blinn has also argued, 
here and below, that the terms of the alleged oral agreement to 
modify his employment status provided that he could remain 
employed with Beatrice until he chose to retire.  

[3,4] The Nebraska Supreme Court has previously held, in the 
context of a contract dispute, that a pleading has two purposes: 
(1) to eliminate from consideration contentions which have no 
legal significance and (2) to guide the parties and the court in the 
conduct of cases. Spanish Oaks v. Hy-Vee, 265 Neb. 133, 655 
N.W.2d 390 (2003). Pleadings frame the issues upon which the 
cause is to be tried and advise the adversary as to what the adver
sary must meet. Id. The issues in a given case will be limited to 
those which are pled. Id. Although we recognize that Spanish 
Oaks was decided under Nebraska's old code pleading system, 
the notions of due process expressed in that case concerning the 
purpose of pleadings remain appropriate.  

[5] In Spanish Oaks, suit was brought seeking a declaratory 
judgment regarding the terms of a lease and the validity of a 
restrictive covenant contained in a sublease. The evidence pre
sented at trial led the district court to note, in dicta, that there 
appeared to be a dispute between the parties about when certain 
terms of the lease would go into effect. The district court refused 
to rule on the dispute, however, because the parties had not raised 
the issue in their pleadings. The Supreme Court affirmed, noting 
that "[w]hile . . . judicial efficiency might be promoted if courts 
were to, sua sponte, determine questions raised by the facts but 
not presented in the pleadings, that efficiency would come at the 
expense of due process." Id. at 149, 655 N.W.2d at 404. Compare 
Schnell v. Schnell, 12 Neb. App. 321, 673 N.W.2d 578 (2003) 
(issues not raised in pleadings may be reached when record 
shows both parties were on notice of issue and both parties fully 
litigated issue).  

In Heinzman v. County of Hall, 213 Neb. 268, 328 N.W.2d 
764 (1983), the Nebraska Supreme Court reviewed an order of a 
district court sustaining a demurrer in an employment action 
alleging wrongful termination. The Supreme Court specifically 
held that "[ilt seems elementary that if recovery is sought on a 
contract of employment, the terms of the contract must be 
alleged." Id. at 270, 328 N.W.2d at 767. The Supreme Court
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found that the plaintiff had failed to properly plead alleged terms 
of a contract dealing with employment benefits and that as a 
result of the pleading deficiency, the plaintiff was not entitled to 
recovery on the alleged contract. Id.  

In the present case, Blinn's petition alleges, specifically, that 
Beatrice made oral representations that he would be employed by 
Beatrice for "at least five years." However, nowhere in Blinn's 
petition is any mention of an alleged term of employment extend
ing until Blinn might elect to retire. As such, whether such a term 
was ever offered by Beatrice was not alleged in Blinn's petition.  
The only issue raised by Blinn's petition was whether Beatrice 
made representations such that Blinn's employment status was 
modified from at will to a term of at least 5 years. As such, even 
under Nebraska's new pleading rules, see Neb. Ct. R. of Pldg. in 
Civ. Actions 1 (rev. 2004) (new rules of pleading apply to civil 
actions filed on or after January 1, 2003), we recognize that 
Blinn's pleading did not allege that Beatrice made representa
tions which would modify his at-will employment status to any
thing other than employment for a period of "at least five years." 

(b) Amendment of Pleading by Consent 
Although we recognize that Blinn pled only that Beatrice guar

anteed him continued employment for at least 5 years, we con
clude that under Nebraska's new civil pleading rules, Blinn's 
pleading can be considered, by implied consent to amend, to prop
erly raise the allegation that Beatrice offered him employment 
until such time as he chose to retire. Summary judgment in favor 
of Beatrice was not appropriate on this issue because there was 
evidence adduced which creates a genuine issue of material fact.  

[6] Neb. Ct. R. of Pldg. in Civ. Actions 15(b) (rev. 2004) pro
vides, in pertinent part, as follows: 

(b) Amendments to Conform to the Evidence. When 
issues not raised by the pleadings are tried by express or 
implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to cause 
them to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, even 
after judgment; but failure so to amend does not affect the
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result of the trial of these issues. If evidence is objected to 
at the trial on the ground that it is not within the issues made 
by the pleadings, the court may allow the pleadings to be 
amended and shall do so freely when the presentation of the 
merits of the action will be subserved thereby and the 
objecting party fails to satisfy the court that the admission 
of such evidence would prejudice the party in maintaining 
the party's action or defense upon the merits.  

In the present case, Beatrice presented evidence in support of 
summary judgment which included the deposition of Blinn. As 
noted above, the vast majority of the evidence presented con
cerned Blinn's assertions that Beatrice assured Blinn that he 
would be employed for "at least five more years." In response 
to one question, however, Blinn commented that his supervisor 
at Beatrice was aware that whichever employer Blinn chose to 
work for-Beatrice or the Kansas hospital-Blinn wanted it to 
be "the last" job he had, and also commented that the supervi
sor "assured" Blinn he "could stay there until [he] retired." 
Specifically, the record indicates the following colloquy during 
Blinn's deposition: 

Q. Tell me about the meeting [with the supervisor].  
What did you say to him, and what did he say to you? 

A. Well, I presented the same letter to him, the identical 
letter, [offering to resign from Beatrice and accept the offer 
from the Kansas hospital], and I think the first thing he did 
was acknowledge that he was aware of it .... At least that's 
the impression I got, that he was aware of why I was there 
and why I was coming there. He read the letter, and he also 
gave me assurance, but he didn't put a time frame to it, but 
he did it differently.  

He said, you know, "We want you to stay," and I said, 
"Well, it's really important to me, because whether I stay 
here or whether I go to [the Kansas hospital], I want it to 
be the last job I ever have," and he assured me he wanted 
me to stay there and I could stay there until I retired.  

(Emphasis supplied.) 
Blinn's evidence in response to Beatrice's summary judgment 

motion consisted of an affidavit and a letter from agents of the 
Kansas hospital indicating that the Kansas hospital intended to
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allow Blinn to continue working until he chose to retire and that 
they understood Blinn desired the job to be the "last position he 
would hold until he decided to retire." Beatrice made no objec
tion to Blinn's evidence.  

In light of the above-quoted provision of Nebraska's new civil 
pleading rules, we recognize that even though Blinn did not raise 
in his pleadings the issue of Beatrice's offer of employment until 
retirement, the issue may be considered to have been tried by 
implied consent, because evidence was presented on the issue 
and Beatrice did not object to such evidence. A similar issue was 
addressed by the Rhode Island Superior Court in Carlsten v.  
WideCom Group, Inc., No. C.A. PC 97-1425, 2004 WL 2820933 
(R.I. Super. Nov. 5, 2004) (unpublished opinion). In Carlsten, 
the plaintiff brought a breach of contract claim alleging certain 
checks represented payments to purchase stock or promissory 
notes and that the defendants breached the contract by not pur
chasing the stock or promissory notes as promised. The plain
tiff's complaint did not mention certain share agreements upon 
which the trial court based its decision that the defendants had 
breached a contract. The Rhode Island Superior Court, although 
recognizing that the share agreements had not been pled by the 
plaintiffs, found that the defendants had been sufficiently aware 
of the agreements and had not objected to their introduction as 
evidence. As such, the Rhode Island Superior Court found that 
the defendants had impliedly consented to trial of the issue and 
that the trial court had properly considered the share agreements.  

[7] Numerous other jurisdictions with pleading provisions 
substantially similar to the Nebraska notice pleading provision 
quoted above have similarly found that when evidence on the 
issue not pled is offered and received by the court without objec
tion, the issue is properly considered and the parties are con
sidered to have impliedly consented to having the issue tried.  
See, M.K. Transport v. Grover, 101 Idaho 345, 612 P.2d 1192 
(1980); Nucor Corp. v. General Elec. Co., 812 S.W.2d 136 (Ky.  
1991); Walczak v. Keel, No. A04-1391, 2005 WL 288781 (Minn.  
App. Feb. 8, 2005) (unpublished opinion); Porter v. B.B.F, Inc., 
122 R.I. 891, 408 A.2d 616 (1979); Beck v. Walker, 154 S.W.3d 
895 (Tex. App. 2005); Scoccolo Const., Inc. v. City of Renton, 
103 P.3d 1249 (Wash. App. 2005) (unpublished opinion in part).
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The requirement that the unpleaded issues be tried by at least 
the implied consent of the parties ensures that the parties have 
notice of the issues before the court and an opportunity to ad
dress those issues with evidence and argument. M.K. Transport 
v. Grover, supra. In that regard, courts have found implied con
sent to allow the court to resolve an issue raised by the evidence 
but not raised by the pleadings where a party does not object to 
evidence presented on the issue or offers contrary evidence on 
the issue. See, Walczak v. Keel, supra; Porter v. B.B.E, Inc., 
supra; Beck v. Walker, supra; Scoccolo Const., Inc. v. City of 
Renton, supra. Compare M.K. Transport v. Grover, supra (con
sent not implied where evidence also relevant to issues actually 
raised by pleadings).  

In the present case, although Blinn's pleading did not raise the 
issue of whether Beatrice offered Blinn a term of employment 
lasting until Blinn chose to retire, the evidence presented at the 
summary judgment hearing did raise the issue. To that extent, 
Beatrice did not object to the evidence and impliedly consented 
to having the pleadings considered amended to raise the issue.  
See Scoccolo Const., Inc. v. City of Renton, supra (rule is self
executing and does not require formal amendment of pleadings).  

The evidence presented on the issue, viewed in a light most 
favorable to Blinn, establishes that Blinn desired to have either 
his continued employment at Beatrice or his employment at the 
Kansas hospital be his "last job" and that he made Beatrice aware 
of his desire. The evidence further indicates that according to 
Blinn, Beatrice "assured" him that he could work for Beatrice 
until he retired. The evidence also indicates that the Kansas hos
pital intended to honor that wish. The evidence, at a minimum, 
creates a genuine issue of material fact about whether Beatrice 
intended to offer to extend Blinn's employment until he chose to 
retire. As such, summary judgment was improper on that issue.  

(c) Application of Statute of Frauds 
Blinn has not asserted, and the evidence adduced at the sum

mary judgment hearing did not indicate, that any alleged agree
ment to modify Blinn's at-will employment status was ever 
reduced to writing. Nonetheless, we conclude that an agreement 
to extend Blinn's employment either until he chose to retire or for
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at least 5 years, if such an agreement is ultimately proven at trial, 
would not violate the statute of frauds. This is because in theory, 
Blinn could choose to retire within 1 year, making the agreement 
capable of being performed within 1 year.  

[8-10] The statute of frauds provides in relevant part: 
In the following cases every agreement shall be void, 

unless such agreement, or some note or memorandum 
thereof, be in writing, and subscribed by the party to be 
charged therewith: (1) Every agreement that, by its terms, is 
not to be performed within one year from the making 
thereof ....  

Neb. Rev. Stat. § 36-202 (Reissue 2004). A contract "not to be 
performed within one year" is one which by its terms cannot be 
performed within 1 year. Rath v. Selection Research, Inc., 246 
Neb. 340, 519 N.W.2d 503 (1994). To state the rule in positive 
terms, an oral agreement is valid under the statute of frauds if it 
is capable of being performed within 1 year from the date of 
making. Id.  

In Rath v. Selection Research, Inc., 246 Neb. at 344, 519 
N.W.2d at 506, the Nebraska Supreme Court noted that an oral 
employment contract "with a work lifetime duration" is valid 
because in theory, the employee could die within 1 year, making 
the contract capable of being fulfilled by both parties within 1 
year. However, the Supreme Court noted that in contrast, an oral 
employment contract with a 50-year duration is void under the 
statute of frauds because although the employee might still die 
within 1 year, the contract could not fully be performed by both 
parties within 1 year; such death would excuse performance, but 
the contract would not have been fully performed. Similarly, an 
oral employment contract "'until age 65'" would be void under 
the statute of frauds. Rath v. Selection Research, Inc., 246 Neb. at 
345, 519 N.W.2d at 507.  

In the present case, Blinn alleged in his petition that he and 
Beatrice entered into an oral employment contract for a term of 
at least 5 years. Such an oral contract, even assuming Blinn could 
succeed in proving its existence, would be void under the statute 
of frauds. However, because we have concluded that Blinn's 
pleading must be considered amended by consent to reflect the 
issues raised by the evidence, Blinn has alleged that he and
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Beatrice entered into an oral employment contract to last either 
until he chose to retire or for a term of at least 5 years. Assuming 
resolution of every factual dispute in this case in favor of Blinn, 
such a contract could, in theory, be performed within 1 year if 
Blinn chose to retire within 1 year. As such, the alleged agree
ment, if proven as alleged, is not violative of the statute of frauds, 
and Beatrice is not entitled to summary judgment on the statute 
of frauds issue.  

3. DEFINITENESS AND PROMISSORY ESTOPPEL 

As noted above, the district court granted summary judgment 
by finding that the alleged agreement was "not specific enough 
to rise to the level of a promise creating contractual terms." 
Similarly, the district court found that the alleged assurances of 
Beatrice did "not rise to the level of definiteness required to sup
port a promissory estoppel claim." We disagree and find that if 
proven, the assurances by Beatrice that Blinn would remain 
employed by Beatrice either until he chose to retire or for at least 
5 years were definite enough to prevent summary judgment.  

The district court cited the case of Hillie v. Mutual of Omaha 
Ins. Co., 245 Neb. 219, 512 N.W.2d 358 (1994), as support for 
the conclusion that the alleged agreement was not specific or 
definite enough. We find the district court's reliance on Hillie to 
be incorrect, however, because of the significant factual distinc
tion concerning the assurances allegedly made by the employer 
in Hillie compared to the assurances allegedly made by Beatrice 
in the present case.  

In Hillie v. Mutual of Omaha Ins. Co., 245 Neb. at 225, 512 
N.W.2d at 362, the Nebraska Supreme Court specifically recog
nized that "oral representations may, standing alone, constitute a 
promise sufficient to create contractual terms which could mod
ify the at-will status of an employee." In Hillie, however, the 
employee presented testimony that he "expected" to be able to 
remain employed as long as he desired or "until he 'messed up'" 
and that he "assumed" he would be employed for a period of at 
least 3 years. (Emphasis omitted.) Id. Importantly, however, the 
employee "failed to produce any evidence, other than his own 
subjective assumptions, to support his claim that [the employer] 
made any oral representations or assurances regarding the dura
tion of his employment." Id. at 225-26, 512 N.W.2d at 362.
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In the present case, as quoted above, there was evidence pre
sented which specifically concerned alleged oral representations 
and assurances by Beatrice regarding the duration of Blinn's 
employment. As such, Hillie does not support the district court's 
conclusion in the instant case that the alleged terms were not 
specific enough to modify Blinn's at-will employment status.  
Instead, Hillie recognizes that oral assurances can be sufficient 
to modify such employment status, and the assurances that were 
lacking in Hillie are specifically present in the record of the pres
ent case.  

Similarly, the district court was incorrect to conclude that the 
alleged assurances by Beatrice were not definite enough to sup
port a promissory estoppel claim. The district court, in so con
cluding, specifically referenced Beatrice's alleged statement that 
"'[Beatrice and Blinn had] five years of work to do'" and finds 
that such statements did not constitute any promise of continued 
employment. As noted, however, there were other alleged assur
ances evidenced on the record, including an alleged assurance 
that Blinn would be employed by Beatrice either until he chose 
to retire or for at least 5 years.  

[11,12] The doctrine of promissory estoppel is based on the 
proposition that a promise which the promisor should reason
ably expect to induce action or forbearance on the part of the 
promisee or a third person and which does induce such action 
or forbearance is binding if injustice can be avoided only by 
enforcement of the promise. Folgers Architects v. Kerns, 9 Neb.  
App. 406, 612 N.W.2d 539 (2000), reversed in part on other 
grounds 262 Neb. 530, 633 N.W.2d 114 (2001). See, also, Goff
Hamel v. Obstetricians & Gyns., P.C., 256 Neb. 19, 588 N.W.2d 
798 (1999). Promissory estoppel requires that reliance be rea
sonable and foreseeable. Folgers Architects v. Kerns, supra. In 
the present case, the relevant elements are (1) whether Beatrice 
made a definite promise of employment to Blinn which Beatrice 
reasonably expected or should have expected would induce 
Blinn to refuse the job offer from Kansas and remain employed 
by Beatrice; (2) whether Blinn was, in fact, induced to act by 
such offer; (3) whether the action taken by Blinn was detrimen
tal to him; and (4) whether justice requires that Beatrice reim
burse Blinn for damages incurred as a result of the promise of
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employment. See Goff-Hamel v. Obstetricians & Gyns., P.C., 
supra.  

The evidence adduced at the summary judgment hearing cre
ated a genuine issue of material fact concerning the elements 
listed above. The district court erroneously found that there were 
no specific assurances made to Blinn concerning the duration of 
his employment, because the evidence specifically indicated that 
such assurances may have been made. As such, the district court 
erred in finding that Beatrice was entitled to judgment on this 
issue as a matter of law.  

V. CONCLUSION 
Blinn's pleading alleged there was an oral employment agree

ment for Blinn to be employed for a period of "at least 5 years." 
The evidence adduced, however, was sufficient to amend the 
pleadings by the consent of the parties to allege that Blinn and 
Beatrice entered into an oral employment agreement to extend 
Blinn's employment either until Blinn chose to retire or for at 
least 5 years. The alleged oral agreement is not void under the 
statute of frauds because it could be fully performed within 1 
year. As such, Beatrice is not entitled to a judgment as a matter of 
law on that issue. Additionally, the alleged oral agreement to 
modify Blinn's at-will employment status was not too indefinite 
to prevent a theory of promissory estoppel. At a minimum, gen
uine issues of material fact exist concerning the elements of 
promissory estoppel. The district court order granting summary 
judgment to Beatrice is reversed, and the case is remanded for 
further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

ALICIA LEAH CONN, APPELLEE, V.  

BOBBY JOE CONN, APPELLANT.  

695 N.W.2d 674 

Filed April 19, 2005. No. A-04-791.  

1. Child Custody: Visitation: Appeal and Error. Child custody determinations, and 
visitation determinations, are matters initially entrusted to the discretion of the trial
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court, and although reviewed de novo on the record, the trial court's determination 
will normally be affirmed absent an abuse of discretion.  

2. Due Process: Appeal and Error. Determination of whether procedures afforded an 
individual comport with constitutional requirements for procedural due process pre
sents a question of law, regarding which an appellate court is obligated to reach its 
own conclusions independent of those reached by the trial court.  

3. Due Process. No person shall be deprived of life, liberty, or property without due 
process of law.  

4. Constitutional Law: Prisoners. A prisoner has no absolute constitutional right to be 
released from prison so that the prisoner can be present at a hearing in a civil action.  

5. Due Process: Prisoners: Right to Counsel. Although due process does not require 
the appointment of counsel to represent a prisoner in a private civil matter, due process 
does require that the prisoner receive meaningful access to the courts to defend against 
suits brought against him or her.  

6. Constitutional Law: Statutes. It is the duty of a court to give a statute an interpre
tation which meets constitutional requirements if it can reasonably be done.  

Appeal from the District Court for Sherman County: 
RONALD D. OLBERDING, Judge. Reversed and remanded for fur
ther proceedings.  

Bobby Joe Conn, pro se.  

Daniel 0. Mingus for appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Bobby Joe Conn, an inmate in the custody of the Nebraska 
Department of Correctional Services, appeals from the decree 
dissolving his marriage to Alicia Leah Conn. Because we con
clude that the district court failed to afford Bobby procedural 
due process, including a reasonable opportunity to present his 
side of the case, we reverse, and remand for further proceedings 
in conformity with this opinion.  

BACKGROUND 
On February 20, 2001, Alicia filed a petition for legal separa

tion. Various temporary orders were subsequently entered. On 
October 11, 2002, in a separate, criminal proceeding, Bobby was 
sentenced to imprisonment for 20 to 30 years with credit for time 
served. On September 19, 2003, Alicia filed an amended petition
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for dissolution of marriage and for related relief such as division 
of property, child custody, and child support.  

On May 14, 2004, Alicia appeared with her attorney for trial.  
At her request, the district court took judicial notice that a 
notice of the hearing had been sent to Bobby at the state peni
tentiary. The court then stated, "Apparently [Bobby] called the 
Clerk and wanted to do the hearing by telephone conference and 
he was advised that this is a civil matter and we do not do these 
by telephone conference and if he wished to be represented he 
would need to hire his own attorney." The trial then proceeded 
in Bobby's absence and without any participation on his behalf.  

The district court entered its decree on June 14, 2004. The 
decree dissolved the marriage, awarded child custody to Alicia, 
required Bobby to pay child support of $50 per month, and 
stated that "since [Bobby] is residing in the Nebraska State 
Penitentiary no visitation is ordered at this time and will not be 
allowed by this Court as long as [Bobby] is in prison." The 
decree also recited: 

The Court hereby notes that the file shows that [Bobby] was 
properly notified of this court hearing by this Court. The 
Court further states that [Bobby] requested that this matter 
be handled via telephone conference since [Bobby] is resid
ing in the Nebraska State Penitentiary. That [Bobby] was 
informed that the Court would not allow a final hearing on 
a divorce to be handled by telephone conference and that he 
would either need to appear and/or have counsel appear at 
the trial to participate.  

Bobby timely appeals.  

ASSIGNMENTS OF ERROR 
Bobby asserts that the district court (1) abused its discretion 

in denying visitation with his minor child and (2) deprived him 
of the right to be heard in the dissolution proceeding.  

STANDARD OF REVIEW 
[1] Child custody determinations, and visitation determina

tions, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial 
court's determination will normally be affirmed absent an abuse

474



CONN v. CONN 475 

Cite as 13 Neb. App. 472 

of discretion. Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 
(2002).  

[2] Determination of whether procedures afforded an individ
ual comport with constitutional requirements for procedural due 
process presents a question of law, regarding which an appellate 
court is obligated to reach its own conclusions independent of 
those reached by the trial court. Claypool v. Nebraska Dept. of 
Corr Servs., 12 Neb. App. 87, 667 N.W.2d 267 (2003).  

DISCUSSION 
We first address Bobby's second assignment of error, as it is 

dispositive of this appeal. Bobby argues that by failing to afford 
him a reasonable opportunity to be heard, the district court 
deprived him of procedural due process. We agree.  

We find the discussion in Board of Regents v. Thompson, 6 
Neb. App. 734, 577 N.W.2d 749 (1998), instructive. Although 
the issue there arose in the context of a civil action to collect a 
debt, whereas the instant case involves a proceeding seeking a 
dissolution of marriage, the same principle applies.  

[3] The U.S. and Nebraska Constitutions provide that no per
son shall be deprived of life, liberty, or property without due 
process of law. U.S. Const. amends. V and XIV; Neb. Const. art.  
I, § 3. "When a person has a right to be heard, procedural due 
process includes ... a reasonable opportunity to refute or defend 
against a charge or accusation [and] a reasonable opportunity to 
confront and cross-examine adverse witnesses and present evi
dence on the charge or accusation . . . ." In re Interest of L. V, 240 
Neb. 404, 413-14, 482 N.W.2d 250, 257 (1992).  

[4,5] As we said in Board of Regents v. Thompson, 6 Neb.  
App. at 738, 577 N.W.2d at 752, 

Although it is clear that a prisoner has no absolute con
stitutional right to be released from prison so that the pris
oner can be present at a hearing in a civil action, In re 
Interest of L.V, supra; Wilson v. Wilson, 238 Neb. 219, 469 
N.W.2d 750 (1991), and that due process does not require 
the appointment of counsel to represent the prisoner in a 
private civil matter, Caynor v. Caynor, 213 Neb. 143, 327 
N.W.2d 633 (1982), due process does require that the pris
oner receive meaningful access to the courts to defend 
[against] suits brought against him or her.
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The trial court did not deny Bobby's request to participate 
by telephone because it was untimely or because of a failure to 
comply with some reasonable progression requirement imposed 
by the trial court. Rather, the trial court broadly declined to allow 
telephonic participation and allowed Bobby only two ways of 
participating: by personal appearance, which was impossible 
because of Bobby's incarceration, or by appearance of counsel, 
which was equally impractical because of Bobby's limited finan
cial resources-which the trial court recognized in its determi
nation of child support. We find that these limitations denied 
Bobby meaningful access to the court.  

[6] Alicia argues that Neb. Rev. Stat. § 42-356 (Reissue 2004), 
which requires dissolution hearings to be "held in open court 
upon the oral testimony of witnesses or upon the depositions of 
such witnesses taken as in other actions," precluded the trial 
court from allowing Bobby to participate by telephone. It is the 
duty of a court to give a statute an interpretation which meets 
constitutional requirements if it can reasonably be done. See 
State ex rel. Stenberg v. Moore, 258 Neb. 199, 602 N.W.2d 465 
(1999). Where due process so requires, we do not read § 42-356 
to prohibit a trial court from allowing one of the parties to appear 
by telephone during a final hearing held in open court upon the 
oral testimony of witnesses. Also, § 42-356 expressly contem
plates testimony by deposition.  

While the trial court certainly has the authority to impose nec
essary deadlines and to utilize reasonable procedures to ensure 
the efficient disposition of dissolution proceedings, such effi
ciency cannot be achieved at the expense of a party's right to 
participate in the proceedings. The initial determination of the 
appropriate means and methods of allowing such participation 
should be made by the trial court upon remand of this cause.  

In view of our resolution of the preceding assignment of error, 
it is not necessary for us to consider Bobby's first assignment of 
error. See McGinn v. State Farm Mut. Auto. Ins. Co., 268 Neb.  
843, 689 N.W.2d 802 (2004).  

CONCLUSION 
Because the district court failed to afford Bobby a reasonable 

opportunity to defend himself in the action at issue, we reverse
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the district court's decree and remand the cause for further pro
ceedings in conformity with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  
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CASSEL, Judge.  
INTRODUCTION 

Kevin M. Smith appeals from the judgment and sentence im
posed after Smith pled no contest to attempted burglary. Because
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(1) we find no abuse of discretion in the sentence imposed within 
the statutory limits or in the inclusion of expenses of extradition 
as taxable costs of prosecution and (2) the record is insufficient 
for us to review the amount of costs attributable to extradition 
expenses, we affirm.  

BACKGROUND 
Pursuant to a plea bargain, Smith pled no contest to the 

amended charge of attempted burglary, a Class IV felony. The 
proceedings regarding the entry of Smith's plea were not in
cluded in the bill of exceptions, and thus, our information regard
ing the circumstances of the offense is limited to the materials 
contained in the presentence investigation report. Those materials 
relate that a series of burglaries had occurred at the business 
premises of Champion Home Builders (Champion).  

On December 29, 2002, at approximately 6:30 in the evening, 
police responded to an alarm at the Champion plant and discov
ered Smith and a companion apparently having exited the build
ing. In connection with the previous burglaries, tools had been 
taken from Champion, as well as some personal belongings from 
employee lockers at Champion. The police arrested Smith as he 
approached a location where a hole had been cut in the chain link 
fence surrounding Champion's building. Outside the fence, near 
that location, police located an automobile belonging to Smith's 
companion. A bag located on the ground near the left rear tire 
of the automobile contained tools, some of which were subse
quently identified by a Champion employee as tools belonging to 
Champion.  

In response to police questioning, Smith denied having been at 
Champion prior to December 29, 2002, and claimed to have dis
covered the hole in the fence by accident. He also claimed that he 
and his companion entered the building to use the bathroom. At 
sentencing, however, Smith's counsel denied that Smith partici
pated in the theft of any tools from Champion and explained that 
Smith and his companion broke into Champion to steal some 
drugs from a coworker's locker.  

During the sentencing proceedings, the trial court advised 
counsel that the court "noticed the court costs in this case were 
going to be $1,067.84 plus a $10 state assessment fee. And so I
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went through the file and located the sheriff's itemized copies of 
the extradition costs involved in the case." Those materials were 
marked as an exhibit and "received for purposes of cost calcu
lation." The receipts for food, lodging, fuel, parking, and toll 
charges, some of which are partially uncopied, total approxi
mately $314. No other explanation appears in the record regard
ing the components of court costs totaling $1,067.84. Smith 
objected to the exhibit on the ground that extradition costs are 
not properly taxable as costs. The record does not contain any 
evidence regarding the specific location from which Smith was 
extradited to Nebraska; however, Smith's counsel stated during 
sentencing comments that Smith had been arrested in Texas on 
August 7, 2004, and during the colloquy with Smith's counsel 
regarding the exhibit of expenses described above, the trial court 
alluded to the sheriff's having driven to Texas to bring Smith 
back for the proceedings before the trial court.  

The trial court sentenced Smith to 20 months' to 5 years' 
imprisonment with credit for 19 days' time served and taxed 
"court costs of $1,067.84, which includes the extradition costs 
plus the costs to be incurred in executing this sentence plus a 
state assessment fee of $10." The trial court declined to order 
restitution as part of the sentence.  

Smith appeals. The matter was submitted without oral argu
ment pursuant to Neb. Ct. R. of Prac. 11E(5)a (rev. 2000).  

ASSIGNMENTS OF ERROR 
Smith assigns that the trial court erred in imposing an exces

sive sentence and in assessing costs of extradition as taxable 
court costs.  

STANDARD OF REVIEW 
[1] Sentences within statutory limits will be disturbed by an 

appellate court only if the sentence complained of was an abuse 
of judicial discretion. State v. Worm, 268 Neb. 74, 680 N.W.2d 
151 (2004).  

In determining what costs are actually, apparently, or proba
bly necessary, the trial court is given discretion in determining 
those costs, and such determination will be reversed or modified 
whenever it appears that there has been an abuse of discretionary 
power. See State v. Kula, 262 Neb. 787, 635 N.W.2d 252 (2001).
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ANALYSIS 
Claim of Excessive Sentence.  

In support of his assignment that the trial court abused its dis
cretion in the imposition of sentence, Smith argues that "there are 
hundreds of individuals sentenced every month in Nebraska that 
have worse [prior criminal] records." Brief for appellant at 8.  
Smith acknowledged in his brief that he had previous convictions 
for issuing a bad check, careless driving, driving under suspen
sion, driving without proof of insurance, and driving without an 
operator's license. As the State responds, the record also indicates 
that Smith has been fined for failing to appear in court and has a 
history of drug abuse. Smith has admitted to smoking, snorting, 
and injecting methamphetamine in the past and has even stated 
that his reason for being involved with the present case was drug 
related. Smith also argues that he had a child support obligation 
of $465 per month and that he was willing to seek treatment for 
substance abuse. He also refers to the letters included in the pre
sentence report attesting to his work ethic and character.  

The trial court expressed concern with the serious nature of the 
current offense, the necessity of sending law enforcement officers 
to Texas to return Smith for the proceedings, and Smith's use of 
methamphetamine at the same time as he was also taking "heavy 
pain medication." We find no abuse of discretion in the trial 
court's declination to use probation or the court's imposition of 
the particular sentence to imprisonment which it pronounced.  

Taxation of Extradition Expenses as Costs.  
[2,3] Smith also assigns as error the inclusion of costs of extra

dition as part of the taxable court costs. Neb. Rev. Stat. § 29-2207 
(Reissue 1995) states: "In every case of conviction of any person 
for any felony . . . it shall be the duty of the court . . . to render 
judgment for the costs of prosecution against the person con
victed." In determining what costs are actually, apparently, or 
probably necessary, the trial court is given discretion in deter
mining those costs, and such determination will be reversed or 
modified only for an abuse of discretion. State v. Kula, supra.  
Costs are purely compensatory and are not punitive. Id.  

[4,5] Smith correctly cites to the rule announced in State v.  
Jungclaus, 176 Neb. 641, 126 N.W.2d 858 (1964), that costs in
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criminal actions are statutory and, in the absence of a statute 
authorizing the taxing of specific items as costs, the power to do 
so does not exist. In Jungclaus, the Nebraska Supreme Court 
determined that the trial court erroneously included as taxable 
costs the expenses of providing a jury, including jury fees, 
mileage, and costs of meals for jurors.  

"Costs in criminal proceedings are the charges fixed by stat
ute necessarily incurred in the prosecution of one charged with 
a public offense as compensation to the officers for their ser
vices. ... The allowance and recovery of costs [depend] entirely 
upon statutory provisions, which must be strictly construed." 24 
C.J.S. Criminal Law § 1738 at 394 (1989). See, also, Annot., 65 
A.L.R.2d 854 (1959) ("[i]tems of costs of prosecution for which 
defendant may be held").  

We observe that Neb. Rev. Stat. § 29-752 (Cum. Supp. 2004) 
expressly contemplates the expenses of transportation in con
nection with an extradition, stating: 

When the punishment of the crime is the confinement of 
the criminal in a Department of Correctional Services adult 
correctional facility, the expenses shall be paid out of the 
state treasury on the certificate of the Governor and warrant 
of the State Treasurer and Director of Administrative 
Services. In all other cases the expenses shall be paid out 
of the county treasury in the county wherein the crime is 
alleged to have been committed. The expenses shall be the 
fees paid to the officers of the state on whose Governor the 
requisition is made and shall be equal to the mileage rate 
authorized in section 81-1176 for each mile which is nec
essary to travel in returning such prisoner.  

We note that this section is part of the Uniform Criminal 
Extradition Act, and although the Nebraska appellate courts have 
not previously addressed the taxation of extradition expenses as 
costs of prosecution, other states have addressed the issue.  

In State v. Ryyth, 626 N.W.2d 290 (S.D. 2001), the South 
Dakota Supreme Court held that moneys expended to return a 
defendant to South Dakota for prosecution are recoverable from 
the defendant as costs of prosecution under the applicable South 
Dakota statute. The dissent in Ryyth disagreed, focusing on the 
sentence in the South Dakota statute stating, "'However, the
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costs shall not include items of governmental expense such as 
juror's fees, bailiff's fees, [and] salaries and expenses of special 
agents . . . .'" (Emphasis omitted.) 626 N.W.2d at 294 (Sabers, 
J., dissenting, and citing S.D. Codified Laws § 23A-27-26 
(Michie 2004)).  

The South Dakota court noted that several states, under stat
utes awarding costs of investigation or prosecution, have held that 
costs of prosecution include extradition costs. See, e.g., State v.  
Balsam, 130 Ariz. 452, 636 P.2d 1234 (Ariz. App. 1981). Other 
states expressly provide by statute for payment by the defendant 
of extradition costs as a cost of prosecution. See, e.g., State v.  
Garrett, 14 Kan. App. 2d 8, 780 P.2d 168 (1989). On the other 
hand, in People v. Johnson, 175 Ill. App. 3d 908, 530 N.E.2d 627, 
125 Ill. Dec. 469 (1988), an Illinois appellate court determined 
that a general cost statute was not sufficiently specific to include 
the costs of extradition.  

In Commonwealth v. Davy, 456 Pa. 88, 317 A.2d 48 (1974), 
the Pennsylvania Supreme Court held that the costs of prose
cution taxable to a convicted person included costs of extradi
tion. In that case, the defendant argued that a provision of the 
"Uniform Extradition Act" comparable to our § 29-752 directed 
that costs and expenses of extradition were to be paid from the 
county treasury. 456 Pa. at 90, 317 A.2d at 49. The Pennsylvania 
court responded: 

Just as the expenses of the constable in first apprehending 
an accused are chargeable to the county in the first instance, 
but ultimately to the person convicted, so also the expenses 
of apprehending, through extradition, a probation violator 
for hearing and sentencing are costs of prosecution for 
which the appellant is ultimately liable, even though the ini
tial obligation to defray the costs is upon the county.  

Id. We believe that this principle, and the decisions of most 
states considering the issue, support the taxation of extradition 
expenses as costs of prosecution. We therefore find no abuse of 
discretion in the determination of the trial court that costs of 
prosecution include the expenses of extradition.  

[6,7] It does seem to us, however, that § 29-752 fixes the 
applicable amount to be taxed as the mileage at the applicable 
statutory rate necessarily incurred in traveling to return the
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prisoner to Nebraska. We cannot determine based upon the 
record before us what amount relating to the expenses of extra
dition was included in the taxable costs assessed against Smith.  
Although the record does include some receipts showing actual 
expenses incurred for food, fuel, lodging, and the like, the record 
does not contain any allocation of the total costs to extradition 
expenses; nor does it specify the distance traveled or the appli
cable rate in effect at the time of accomplishment of Smith's 
extradition. Thus, we cannot determine whether the district court 
incorrectly used the amounts from the actual expenses refer
enced in the exhibit rather than the statutory method based on 
mileage, or whether, if the district court used the incorrect 
method of calculating extradition expenses, the incorrectly com
puted amount is greater than, less than, or equal to the statutory 
measure of necessary mileage. It is incumbent upon an appellant 
to supply a record which supports his or her appeal. State v.  
Harris, 263 Neb. 331, 640 N.W.2d 24 (2002), reversed in 
part on other grounds 267 Neb. 771, 677 N.W.2d 147 (2004).  
Because the record is inadequate for us to determine the amount 
of extradition expenses included in the sum taxed as costs of 
prosecution, we are unable to review that amount.  

CONCLUSION 
We find no abuse of discretion in the sentence imposed by the 

trial court. We also find no abuse of discretion in the inclusion of 
extradition expenses as costs of prosecution, and the record does 
not present us with sufficient information to review the amount 
of extradition expenses taxed as costs. Accordingly, we affirm 
the sentence and judgment of the trial court.  

AFFIRMED.


