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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. §-05-140: Travelers Indem. Co. v. Paradise Park, Inc.
Affirmed. Stephan, J. Hendry, C.J., not participating.

No. S-05-434: Meyer v. Koenig. Affirmed. Stephan, J.
Wright, J., participating on briefs.

No. S-05-838: Rasch v. Remedy Intelligent Staffing.
Petition for further review affirmed. Miller-Lerman, J. Heavican,
C.J., not participating.

No. S-05-1087: State v. Golka. Affirmed in part, and in
part vacated and remanded with directions for resentencing.
McCormack, J. Hendry, C.J., not participating.

No. §-05-1252: State v. Kern. Affirmed. Wright, J.

No. S-06-699: State v. Moore. Sentence vacated, and cause
remanded for resentencing. McCormack, J.

(xxi)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-02-630: State ex rel. Counsel for Dis. v. Achola.
Application for reinstatement granted, effective immediately.

No. S-05-098: Frain v. Portsche. After petition of appel-
lant for further review sustained, letter filed January 5, 2007,
received regarding death of appellant; letter treated as motion to
dismiss. Motion to dismiss appeal sustained; appeal dismissed.

No. S-05-117: Riley v. Fremont Cancer Ctr. Stipulation
allowed; appeal dismissed.

No. S-05-614: Rust v. Leikhus. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-05-640: Farrakhan v. City of Omaha. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own Costs.

No. S-05-787: Genoways v. Neth. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-05-812: O’Brien v. Department of Motor Vehicles.
Stipulation allowed. Reversed and remanded with directions.

No. S-05-836: State v. Ryan. Motion for summary affirm-
ance overruled. Cause remanded to district court for entry of
final order on motion for postconviction relief.

No. S-05-836: State v. Ryan. Motion to retain jurisdiction
sustained. The district court’s denial of postconviction relief is
summarily affirmed. See rule 7A(1).

No. S-05-965: Enriquez v. Neth. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-05-1005: Lamar Co. v. Kelley. Motion sustained;
appeal dismissed with prejudice; each party to pay own costs.

No. S-05-1059: Brandon v. Department of Corr. Servs.
Motion of appellee for summary affirmance sustained; judg-
ment affirmed. See rule 7B(2).

No. S-05-1213: Richards v. Meeske. Stipulation allowed;
appeal dismissed; each party to pay own costs.

(xxiii)



Xxiv CASES DISPOSED OF WITHOUT OPINION

Nos. S-05-1429 through S-05-1437: In re Estate of Buffett.
Stipulation allowed; appeal dismissed; each party to pay own
Costs.

No. S-05-1467: State v. Harris. Appeal dismissed at the
request of appellant.

No. S-06-217: In re Interest of Jonathan W. Appeal dis-
missed as moot. See, rule 7A(2); Johnston v. Nebraska Dept. of
Corr. Servs., 270 Neb. 987, 709 N.W.2d 321 (2006).

No. S-06-256: Rognirhar v. Kinlund. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-06-333: State v. Garza. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-06-459: Dolezal v. Nebraska Game & Parks Comm.
Motion of appellee for summary affirmance sustained; judg-
ment affirmed. See rule 7B(2).

No. S-06-582: In re Guardianship & Conservatorship of
Larson. Appeal dismissed. See rule 7A(2).

No. S-06-631: Waite v. Adams. Affirmed. See, rule 7TA(1);
State v. Keen, 272 Neb. 123, 718 N.W.2d 494 (2006). The
appellees are permitted 10 days to file motions for attorney
fees and costs and supporting affidavits pursuant to rule 9F and
Neb. Rev. Stat. § 25-824 (Reissue 1995).

No. S-06-644: Pettit v. Committee for Reorg. of Sch. Dist.
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1905
(Reissue 1995).

No. S-06-645: Seifer v. Committee for Reorg. of Sch. Dist.
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1905
(Reissue 1995).

No. S-06-793: State v. Derry. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-06-963: State ex rel. Counsel for Dis. v. Gilner.
Judgment of suspension.

No. S-06-1026: Henry v. Americans for Limited
Government. Stipulation to dismiss filed in response to
November 15, 2006, order to show cause is allowed; appeal
dismissed.

No. S-06-1126: State ex rel. Counsel for Dis. v. Grabinski.
Thomas D. Grabinski is suspended from the practice of law in
the State of Nebraska until further order of this court.
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No. S-07-075: State ex rel. Counsel for Dis. v. Smyrak.
Judgment of suspension.






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-04-715: Otte v. Neth. Petition of appellant for further
review sustained on November 22, 2006.

No. S-04-835: Robbins v. Neth, 15 Neb. App. 67 (2006).
Petition of appellant for further review sustained on November
15, 2006.

No. A-04-893: Peterson v. Peterson, 14 Neb. App. 778
(2006). Petition of appellant for further review overruled on
July 19, 2006.

No. A-04-1016: Wilmot v. Snelling. Petition of appellant
for further review overruled on August 30, 2006.

No. A-04-1030: State v. Henderson. Petition of appel-
lant for further review overruled on September 18, 2006, as
untimely filed.

No. A-04-1077: Anderson v. Christensen. Petition of appel-
lee for further review overruled on August 30, 2006.

No. A-04-1171: Norby v. Farnam Bank. Petition of appel-
lee Farnam Bank for further review overruled on July 6, 2006.

No. A-04-1171: Norby v. Farnam Bank. Petition of appel-
lee Rupp for further review overruled on July 6, 2006.

No. A-04-1171: Norby v. Farnam Bank. Petition of appel-
lees Franzen and Widick for further review overruled on July
6, 2006.

No. A-04-1191: Frazier v. Eberspacher. Petition of appel-
lants for further review overruled on November 29, 2006.

No. A-04-1193: Eran Indus. v. City of La Vista. Petition of
appellee for further review overruled on January 18, 2007.

No. A-04-1214: Lenzen v. JG Shopping Ctr. Mgmt. Petition
of appellant for further review overruled on October 12, 2006.

No. A-04-1236: Berens v. McNeil Company. Petition of
appellee McNeil Company for further review overruled on
August 30, 2006.

No. A-04-1238: Thomas v. Hollinger. Petition of appellant
for further review overruled on August 30, 2006.

(xxvii)



XXviii PETITIONS FOR FURTHER REVIEW

No. A-04-1251: Campagna v. Higday, 14 Neb. App. 749
(2006). Petition of appellant for further review overruled on
July 12, 2006.

No. A-05-035: Underwood v. Underwood. Petition of appel-
lant for further review overruled on January 4, 2007.

No. A-05-064: State on behalf of Snyder-Brandt v. Bartels.
Petition of appellant for further review overruled on December
13, 2006.

No. A-05-106: Jepsen v. Greenfield Sales. Petition of appel-
lant for further review overruled on August 30, 2006.

No. A-05-126: State v. Fair. Petition of appellant for further
review overruled on December 13, 2006.

No. A-05-130: State ex rel. Wagner v. Kay, 15 Neb. App.
85 (2006). Petition of appellant for further review overruled on
January 4, 2007.

No. A-05-289: Poppe v. City of Lincoln, 15 Neb. App. 164
(2006). Petition of appellant for further review overruled on
January 4, 2007.

No. A-05-365: In re Estate of Schindler. Petition of appel-
lant for further review overruled on November 20, 2006.

No. A-05-374: Conroy v. Columbia Ins. Co. Petition of
appellant for further review overruled on August 30, 2006.

No. A-05-463: B & B Sales v. Union Ins. Co. Petition of
appellant for further review overruled on August 30, 2006.

No. A-05-496: State v. Gray. Petition of appellant for fur-
ther review overruled on October 12, 2006.

No. A-05-504: State v. Buggs. Petition of appellant for fur-
ther review overruled on December 13, 2006.

No. $-05-519: Zink v. Neth. Petition of appellant for further
review sustained on August 30, 2006.

No. S-05-519: Zink v. Neth. Petition of appellant for further
review dismissed on January 24, 2007, as having been improvi-
dently granted.

No. A-05-669: In re Estate of Anderson. Petition of appel-
lant for further review overruled on January 18, 2007.

No. A-05-692: State v. Koch. Petition of appellant for fur-
ther review overruled on July 19, 2006.

No. A-05-707: State v. Rose. Petition of appellant for fur-
ther review overruled on November 15, 2006.
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No. A-05-881: State v. Murphy, 14 Neb. App. 804 (2006).
Petition of appellant for further review overruled on July 19,
2006.

No. A-05-885: Finnegan v. Leslie. Petition of appellant for
further review overruled on August 30, 2006.

No. S-05-947: State v. Muse, 15 Neb. App. 13 (2006).
Petition of appellant for further review sustained on November
15, 2006.

No. A-05-959: Salazar v. Baily’s Tire & Serv. Petition of
appellant for further review overruled on July 6, 2006.

No. A-05-959: Salazar v. Baily’s Tire & Serv. Petition of
appellee for further review overruled on July 6, 2006.

No. A-05-962: State v. Benish. Petition of appellant for fur-
ther review overruled on September 27, 2006.

No. S-05-1033: In re Interest of Jeffrey K., 14 Neb. App.
818 (2006). Petition of appellee for further review sustained on
August 30, 2006.

No. A-05-1043: State v. Hysell. Petition of appellant for
further review overruled on August 30, 2006.

No. A-05-1096: Pflepsen v. KC Concrete Placement.
Petition of appellant for further review overruled on August
30, 2006.

No. A-05-1130: Velehradsky v. Velehradsky. Petition of
appellant for further review overruled on September 13, 2006.

No. A-05-1131: State v. Stetz. Petition of appellant for fur-
ther review overruled on August 30, 2006.

No. A-05-1140: State v. Miner. Petition of appellant for
further review overruled on July 6, 2006.

No. A-05-1153: State v. Agee. Petition of appellant for fur-
ther review overruled on October 25, 2006.

No. A-05-1157: State v. Miner. Petition of appellant for
further review overruled on July 6, 2006.

No. A-05-1195: Hansen v. Vampola. Petition of appellant
for further review overruled on July 14, 2006, as untimely
filed. See rule 2F(1).

No. A-05-1201: In re Interest of Walter W., 14 Neb. App.
891 (2006). Petition of appellant for further review overruled
on August 30, 2006.



XXX PETITIONS FOR FURTHER REVIEW

No. A-05-1220: State v. Devitt. Petition of appellant for
further review overruled on September 13, 2006.

No. A-05-1233: Arias v. Department of Corr. Servs.
Petition of appellant for further review overruled on July 19,
2006.

No. A-05-1253: State v. Stevens. Petition of appellant for
further review overruled on January 18, 2007.

No. A-05-1258: Scheurich v. Drivers Mgmt., Inc. Petition
of appellee for further review overruled on August 30, 2006.

No. A-05-1269: State v. Dupre. Petition of appellant for
further review overruled on November 15, 2006.

No. A-05-1296: State v. Zmievski. Petition of appellant for
further review overruled on July 19, 2006.

No. A-05-1322: Lynch v. Sparks. Petition of appellant for
further review overruled on August 30, 2006.

Nos. A-05-1324, A-05-1325: In re Interest of Chynne P. et
al. Petition of appellant for further review overruled on August
8, 2006. '

No. A-05-1331: State v. Cole. Petition of appellant for fur-
ther review overruled on September 20, 2006.

No. A-05-1337: Conn v. Conn, 15 Neb. App. 77 (2006).
Petition of appellant for further review overruled on December
13, 2006.

No. A-05-1375: State v. Pfeifer. Petition of appellant for
further review overruled on September 13, 2006.

Nos. A-05-1381, A-05-1382: In re Interest of Vanessa R.
& Mario R. Petitions of appellant for further review overruled
on August 30, 2006.

No. A-05-1388: Backhaus v. Calvert. Petition of appellant
for further review overruled on August 30, 2006.

No. A-05-1397: In re Interest of Dennis W., 14 Neb. App.
827 (2006). Petition of appellant for further review overruled
on August 30, 2006.

No. A-05-1407: In re Interest of Brandon G. Petition of
appellant for further review overruled on July 19, 2006.

No. A-05-1408: State v. Lohman. Petition of appellant for
further review overruled on December 13, 2006.

No. A-05-1414: State v. Bussart. Petition of appellant for
further review overruled on May 18, 2006.



PETITIONS FOR FURTHER REVIEW XXXi

No. A-05-1417: State v. Brown. Petition of appellee for
further review overruled on November 15, 2006.

No. A-05-1418: State v. Portsche. Petition of appellant for
further review overruled on October 12, 2006.

No. A-05-1454: Kuhn v. H&H Chevrolet Co. Petition of
appellant for further review overruled on September 13, 2006.

No. A-05-1455: State v. McClure. Petition of appellant for
further review overruled on July 12, 2006.

No. A-05-1477: In re Interest of Maxwell T., 15 Neb. App.
47 (2006). Petition of appellant for further review overruled on
January 18, 2007.

No. S5-05-1525: In re Interest of Michael U., 14 Neb. App.
918 (2006). Petition of appellant for further review sustained
on September 13, 2006.

No. A-05-1535: State v. Rose. Petition of appellant for fur-
ther review overruled on October 18, 2006.

No. A-05-1544: State v. Prater. Petition of appellee for fur-
ther review overruled on August 30, 2006.

No. A-05-1559: In re Adoption of Jessica D. Petition of
appellee for further review overruled on August 30, 2006.

No. A-05-1568: State ex rel. Tyler v. Houston. Petition of
appellant for further review overruled on July 19, 2006. See
rule 2F(3).

No. A-06-007: State v. Grant. Petition of appellant for fur-
ther review overruled on September 20, 2006.

No. A-06-008: State v. Zephier. Petition of appellant for
further review overruled on November 15, 2006.

No. S-06-015: Liming v. Liming. Petition of appellant for
further review sustained on May 18, 2006.

No. A-06-029: Sinsel v. Weinand. Petition of appellant for
further review overruled on January 18, 2007.

No. A-06-035: State v. Segura. Petition of appellant for fur-
ther review overruled on January 18, 2007.

No. A-06-041: State v. Perry. Petition of appellant for fur-
ther review overruled on October 25, 2006.

No. A-06-059: State v. Wehr. Petition of appellant for fur-
ther review overruled on July 19, 2006.

No. A-06-074: Banks v. Midwest Padding. Petition of
appellant for further review overruled on October 12, 2006.



XXXii PETITIONS FOR FURTHER REVIEW

No. A-06-080: State v. Mendoza. Petition of appellant for
further review overruled on July 19, 2006.

No. A-06-131: Nocita v. Nocita. Petition of appellee for
further review overruled on September 27, 2006.

No. A-06-154: State v. Wilson, 15 Neb. App. 212 (2006).
Petition of appellant for further review overruled on January
18, 2007.

No. A-06-165: State v. Banks. Petition of appellant for fur-
ther review overruled on August 30, 2006.

No. A-06-167: Marriott v. SID No. 230. Petition of appel-
lant for further review overruled on July 6, 2006.

No. A-06-174: State v. Snyder. Petition of appellant for
further review overruled on August 30, 2006.

No. A-06-179: In re Interest of Ethan M., 15 Neb. App.
148 (2006). Petition of appellees and guardian ad litem for
further review overruled on January 18, 2007.

Nos. A-06-180, A-06-181: In re Interest of Chloe H. &
Katrina H., 15 Neb. App. 148 (2006). Petitions of appellant
for further review overruled on January 18, 2007.

No. A-06-184: Arias v. Department of Corr. Servs. Petition
of appellant for further review overruled on September 27,
2006.

No. S-06-235: In re Interest of Fedalina G. Petition of
appellant for further review sustained on July 19, 2006.

No. A-06-241: Clayton v. Warford. Petition of appellant for
further review overruled on January 18, 2007.

No. A-06-250: State v. Hauck. Petition of appellant for fur-
ther review overruled on January 18, 2007.

No. A-06-253: Murray v. Department of Motor Vehicles.
Petition of appellant for further review overruled on October
12, 2006.

No. S-06-258: Foster v. BryanLGH Med. Ctr. East. Petition
of appellant for further review sustained on July 6, 2006.

No. A-06-290: Dunham v. State Patrol. Petition of appel-
lant for further review overruled on July 6, 2006.

Nos. A-06-295, A-06-296: State v. Kenney. Petitions of
appellant for further review overruled on August 30, 2006.

No. A-06-307: State v. Guajardo. Petition of appellant for
further review overruled on October 12, 2006.
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No. A-06-315: State v. Perez. Petition of appellant for fur-
ther review overruled on December 20, 2006.

No. A-06-316: State v. Perez. Petition of appellant for fur-
ther review overruled on December 20, 2006.

No. A-06-331: State v. Goldsworthy. Petition of appellant
for further review overruled on October 18, 2006.

Nos. A-06-343, A-06-344: State v. Cisar. Petitions of appel-
lant for further review overruled on October 18, 2006.

No. A-06-366: Keup v. Department of Corr. Servs. Petition
of appellant for further review overruled on July 19, 2006.

No. A-06-367: State v. Wiemer, 15 Neb. App. 260 (2006).
Petition of appellant for further review overruled on January
18, 2007.

No. A-06-387: Schlichtman v. Jacob. Petition of appellant
for further review overruled on October 18, 2006.

No. A-06-402: In re Interest of Emma B. Petition of appel-
lant for further review overruled on July 12, 2006.

No. A-06-413: In re Interest of Savannah S. et al. Petition
of appellant for further review overruled on November 29,
2006.

No. A-06-437: State v. Warnsing. Petition of appellant for
further review overruled on November 1, 2006.

No. A-06-440: In re Interest of Joshua A. et al. Petition of
appellant for further review overruled on November 15, 2006.

No. A-06-450: State v. Smith. Petition of appellant for fur-
ther review overruled on January 18, 2007.

No. A-06-450: State v. Smith. Petition of appellant pro se
for further review overruled on January 18, 2007.

No. A-06-452: In re Interest of Thomas Z. Petitions of
appellant for further review overruled on October 18, 2006.

No. A-06-469: Theis v. Neth. Petition of appellant for fur-
ther review overruled on November 15, 2006.

No. A-06-470: Stroh v. Stroh. Petition of appellant for fur-
ther review overruled on October 18, 2006.

Nos. A-06-476, A-06-478: State v. Cooper. Petitions of
appellant for further review overruled on October 12, 2006.

No. A-06-485: Kaelin v. Neth. Petition of appellant for fur-
ther review overruled on January 4, 2007.
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No. A-06-516: State v. Humphrey. Petition of appellant for
further review overruled on December 13, 2006.

- No. A-06-539: State v. Weekly. Petition of appellant for
further review overruled on October 18, 2006.

No. A-06-559: State v. Rodriguez. Petition of appellant for
further review overruled on January 24, 2007.

No. A-06-571: Caton v. Clarke. Petition of appellant for
further review overruled on August 30, 2006.

No. A-06-602: State ex rel. Tyler v. Department of
Corrections. Petition of appellant for further review overruled
on July 28, 2006, as prematurely filed. See rule 2F(1).

No. A-06-603: State ex rel. Tyler v. Houston. Petition of
appellant for further review overruled on July 28, 2006, as pre-
maturely filed. See rule 2F(1).

No. A-06-604: Tyler v. Houston. Petition of appellant for
further review overruled on July 28, 2006, as prematurely filed.
See rule 2F(1).

No. A-06-609: State on behalf of Luna v. Luna. Petition of
appellant for further review overruled on November 15, 2006.

No. A-06-616: In re Interest of Amanda W. Petition of
appellant for further review overruled on December 20, 2006.

No. A-06-621: Schlichenmaier v. Whitlock. Petition of
appellant for further review overruled on November 15, 2006.

No. A-06-653: State v. Le. Petition of appellant for further
review overruled on December 13, 2006.

No. A-06-656: In re Interest of Jason B. & Michael B.
Petition of appellant for further review overruled on December
13, 2006.

No. A-06-667: State v. Castellanos. Petition of appellant for
further review overruled on December 13, 2006.

No. A-06-670: Travelers Indemnity Co. v. Heim. Petition
of appellant for further review overruled on August 30, 2006.

No. A-06-671: State v. Larsen. Petition of appellant for fur-
ther review overruled on November 29, 2006.

No. A-06-672: State v. Larsen. Petition of appellant for fur-
ther review overruled on November 29, 2006.

No. A-06-691: State v. Cramer. Petition of appellant for
further review overruled on November 15, 2006.
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No. A-06-698: State v. Tyler. Petition of appellant for fur-
ther review overruled on August 14, 2006, as premature. See
rule 2F(1).

No. S-06-698: State v. Tyler. Petition of appellant for fur-
ther review sustained on December 13, 2006.

No. A-06-715: State v. Martin. Petition of appellant for fur-
ther review dismissed on November 13, 2006, as moot.

No. A-06-718: In re Interest of Ciera C. Petition of appel-
lee State for further review overruled on January 24, 2007.

No. A-06-763: Barrett v. Fabian. Petition of appellant for
further review overruled on November 1, 2006.

No. A-06-821: State v. Anderson. Petition of appellant for
further review overruled on November 15, 2006.

No. S-06-889: Williams v. Baird. Petition of appellant for
further review sustained on November 15, 2006.

No. A-06-901: Onuachi v. Meylan Enters. Petition of appel-
lant for further review overruled on November 15, 2006.

No. A-06-903: City of Blair v. Thompson. Petition of
appellant for further review overruled on November 15, 2006.

No. A-06-984: First Resolution Investment v. Llanes.
Petition of appellant for further review overruled on January
18, 2007.

No. A-06-1003: Kuhn v. Wells Fargo Bank. Petition of
appellant for further review overruled on January 4, 2007.

No. A-06-1007: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on January
18, 2007.

No. A-06-1101: State v. Pfitzer. Petition of appellant for
further review overruled on December 20, 2006.

No. A-06-1153: Steffens v. Steffens. Petition of appellant
for further review overruled on January 18, 2007.

No. A-06-1177: Spotanski v. Willyard. Petition of appellant
for further review overruled on January 22, 2007, as untimely
filed.

No. A-06-1261: Davis v. Board of Parole. Petition of appel-
lant for further review dismissed on January 18, 2007, for lack
of jurisdiction.
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No. A-06-1262: Davis v. Board of Parole. Petition of appel-
lant for further review dismissed on January 18, 2007, for lack
of jurisdiction.

No. A-06-1263: Davis v. Board of Parole. Petition of appel-
lant for further review dismissed on January 18, 2007, for lack
of jurisdiction.
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Proceedings

CHIEF JUSTICE HEAVICAN: Good afternoon. The
Nebraska Supreme Court is meeting in special ceremonial ses-
sion on this 4th day of December, 2006, to honor the life and
memory of Former Supreme Court Justice Leslie Boslaugh and
to note his many contributions to the legal profession.

I would like to take this opportunity to introduce you to my
colleagues on the Supreme Court. Beginning to my far left
is Justice Lindsey Miller-Lerman. Justice Kenneth Stephan is
next to Justice Miller-Lerman, and next to Justice Stephan is
Justice William Connolly. To my far right is Justice Michael
McCormack. Next to Justice McCormack is Justice John
Gerrard, and to my immediate right is Justice John Wright.

The Court further acknowledges the presence of Justice
Boslaugh’s wife, Betty; son, Paul and his wife Eileen Boslaugh,
and their son Max and twin daughters. Justice Boslaugh’s
daughters and sons-in-law, Sarah Boslaugh and Daniel Peck
and Marguerite Boslaugh and David Guadliana were unable to
attend today.

The Court also acknowledges the presence of other mem-
bers of the family and friends of former Supreme Court Justice
Boslaugh.

Also present are former members of the Nebraska Supreme
Court, members of the Nebraska Court of Appeals, and other
members of the judiciary and members of the bar.

At this time the Court recognizes Former Nebraska Supreme
Court Chief Justice William C. Hastings, Chairman of the
Supreme Court’s Memorial Committee, who will conduct these
proceedings.

Mr. Chief Justice, good afternoon.

CHIEF JUSTICE HASTINGS: Good afternoon. If it please
the Court, William Hastings, Chair of Special Supreme Court
Committee, memorializing Judge Leslie Boslaugh.

(xli)
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The members of my committee are C. Thomas White, Chief
Justice, Retired, of this Court; John G. Grant, Judge Retired of
this Court; James Hewitt, Wesleyan University Professor and
attorney; and D. Nick Caporale, Retired Judge of this Court.
They will each be called upon to recall their remembrances of
Judge Boslaugh.

Leslie Boslaugh was born in Hastings, Nebraska, on
September 14, 1916, and died in Lincoln on February 16, 2006.
He is survived by his wife, Elizabeth; daughters Marguerite
and her husband David Guadliana, Sarah and her husband
Daniel Peck; and Paul and wife Eileen, grandson Maxwell
Joseph and twin granddaughters Rachael Leslie and Andrea
Genevieve.

Judge Boslaugh graduated from the University of Nebraska
College of Law, cum laude, was a member of Phi Kappa Psi
Fraternity and a 33rd degree Scottish Rite Mason. He served
during World War II in the United States Army Field Artillery
in Germany. He practiced law in Hastings and later in Lincoln
with the Attorney General’s Office.

Judge Boslaugh was elected to this Court in 1961. He served
until his retirement in 1994, having served on the Court for a
total of 33 years, longer than any other judge except for Judges
William Rose and Edward Carter. His services were distinct in
that he was one of the last judges of this Court to have been
elected by open ballot or popular ballot and the only judge to
have succeeded his father on the bench.

At this time please permit me to present C. Thomas White,
Chief Justice, Retired.

CHIEF JUSTICE HEAVICAN: Thank you.

CHIEF JUSTICE WHITE: May it please the Court, I first
met Judge Leslie Boslaugh in 1966 or thereabouts when as
a District Judge I was privileged to sit with the Supreme
Court for a week, hearing, as I remember, a series of property
tax appeals.

In that week I formed an impression of him, a giant of a
man, a towering intellect, courtly, friendly and genuinely inter-
ested in your thoughts, your experiences and your opinions.

Over the succeeding years I grew to know him better, and
my earlier judgments were confirmed.
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In his approach to the law, Les understood the majesty of
the common law, that that which is fixed should be followed,
but he also believed, as did Holmes, that the law was based
on experience and not logic. He recognized that the law was
for the living and change was at times both desirable and nec-
essary. His dedication to the law was one of respect, almost
reverence. Lincoln wrote, “Let reverence for the law be taught
by every American mother to the child that prattles in her lap.
Let it be taught in schools, in seminaries and in colleges. Let
it be written in primers, spelling books and in almanacs. Let it
be preached from the pulpit, proclaimed in fine legislative halls
and enforced in the courts of justice. And in short let it become
the political religion of the nation.”

Les’s approach to the role as appellate judge was to com-
pose an opinion, carefully crafted to decide this case and not
another, and to leave for another day an issue not yet discussed,
briefed or argued. His words on presentation of opinion that he
deemed too long and inclusive was, “I apologize for the length
of the opinion. I didn’t have time to write a short one.”

Judge Boslaugh’s interests went far beyond his devotion
to his law career, his interest in military history due to his
World War 1II role as an artillery man. His colleague Chief
Justice William Hastings, also a cannoneer, frequently dis-
cussed their experience. I was an avid listener, as only an
office soldier could be fascinated. He lies buried among his
fellow warriors.

Judge Boslaugh was proud of his family, and his love of
them shone when he was in their presence.

His encyclopedic knowledge of American railroads was
inspiring. I had a limited knowledge in my boyhood as a gandy
dancer and he required of me to tell all the aspects to add to his
warehouse of facts. A gandy dancer is somebody who works on
railroad tracks.

Judge Boslaugh was again of the group with which I served,
a man for all seasons. We will not see his — soon see his
like again.

Robert Louis Stevenson’s poem is of comfort.

“Under a wild and starry sky
Dig the grave and let me lie
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Gladly did I live, and gladly die

And I lay me down with a will

And this the verse you grave for me
Here he lies where he longed to be
Home is the sailor home from the sea
and the hunter home from the hill.”

I thank the Court for permitting me to speak.

CHIEF JUSTICE HEAVICAN: Thank you.

CHIEF JUSTICE HASTINGS: May I introduce John G.
Grant, Retired Judge of this Court.

CHIEF JUSTICE HEAVICAN: Thank you.

JUSTICE GRANT: May it please the Court, I used to jump
up and run up here but them days is gone.

I’'m extremely pleased to be here, and I don’t have much to
add to what Tom and these other learned guys are going to say,
but I had to tell you this one story. About the first day I was
on the Court we were going, walking to lunch, and school let
out. I turned around this way. I don’t know where it is. And
he knew I was a Catholic and he said, “My goodness, those
Catholic kids are sure noisy,” he said. So I knew I had a friend
and from then on I was a great pal to him. He was just a dear,
dear, friend and just not too solemn and yet wise as an owl, and
I loved him and I want to extend my condolences, belated, to
his family, but he’s a great man and I hope everybody knows
that. Thank you very much.

CHIEF JUSTICE HEAVICAN: Thank you, Judge Grant.

CHIEF JUSTICE HASTINGS: May I present at this time
James Hewitt, Professor at Wesleyan University and a lawyer.

CHIEF JUSTICE HEAVICAN: You may indeed. Thank you.
Mr. Hewitt.

MR. JAMES HEWITT: May it please the Court, I’m excep-
tionally happy to be here this afternoon to tell you a few
things about Les Boslaugh, whom I revered and enjoyed for
50 years.

I graduated from law school in 1956. I had an Air Force
ROTC commission and I was going to be called to active duty
sometime after the first of 1957. I needed a job. I needed to
do something and Lester Stiner and Leslie Boslaugh, lawyers
in Hastings, practicing together, who were longtime friends of
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our family, offered me the opportunity to be an associate in
their office during this span of time before I was called up to
active duty.

I enjoyed it very much. I learned a great deal from both of
them. One of the things that I learned was in October of 1956
— I remember it very clearly — I came back to the office after
lunch and neither Mr. Stiner nor Judge Boslaugh were there.
I didn’t know if they had a hearing that afternoon or if I had
forgotten something that they were going to do.

I stayed in the office pretty much all afternoon doing mean-
ingful work. I think I was probably filing advance sheets or
something of that kind, but in any event I stayed in the office
all afternoon, not knowing where they were, until late in the
afternoon when they both returned to the office and advised
me that on that particular day Don Larsen had pitched the first
perfect game ever pitched in a World Series. I don’t know what
I learned from that except that partners in law firms and associ-
ates function on a significantly different level.

During the fall of 1956 the United States was engaged in
a presidential campaign. Dwight Eisenhower, who was then
president, was running against his challenger for the second
time, Adlai Stevenson. Leslie Boslaugh was an official in the
Adams County Republican Party and he worked very diligently
to bring about the reelection of President Eisenhower.

In that particular fall, the Big 10 high school athletic con-
ference held its championship football game at Hastings High
School. They played at Hastings College but it was Hastings
against McCook for the championship and Judge Boslaugh
this time invited me to go to the game with him and we did.
It was an afternoon game and we went out there. And we ran
into Frank Morrison who subsequently became the Governor
of Nebraska, who was a Democratic activist to the Nth degree,
and Jerry Whelan who was Lieutenant Governor during the
Exon administration and another Democratic activist.

These people had been fighting each other tooth and nail
over the election of Dwight Eisenhower or Adlai Stevenson,
and yet I stood and watched as they laughed and joked and had
a wonderful time visiting with each other throughout the course
of the afternoon. It taught me that it is quite, quite possible for
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people to compete, for people to be against each other vigor-
ously and still retain a wonderful respect and regard for each
other and to enjoy each other’s company.

After Judge Boslaugh came to this Court and I came back
from the service, I frequently came to see him in his office.
Things were different at the Court then. There weren’t any
bomb threats. There weren’t any of the things that you walk
through, the metal detectors. There was no glass wall in the
clerk’s office where you pass your papers through like you
were buying something in a cheap liquor store. It was very dif-
ferent. I would come in and sit down and chat with the judge
and he would tell me stories and we would have a good time
and I learned another lesson. He had books piled all the way
across his couch and I realized that it was possible to be a suc-
cess even if you had a messy office.

I — when I was considering an important career change of
my own from private practice to working in a corporate situa-
tion, I came to see the judge, talked to him at some length.
I came several times. He asked me searching questions. He
focused on a number of issues and made me decide the issue
for myself. I learned the lesson then that a good friend can be
invaluable in dealing with major challenges in your life.

In the 1970s I was elected by the lawyers of Nebraska to be
the state delegate to the House of Delegates of the American
Bar Association. After a while while 1 had served in that post
I was invited to go to Minden, Nebraska, to a meeting of the
10th Judicial District Bar Association and to tell them what I
thought the ABA was up to. Judge Boslaugh knew that I was
going and he called me and asked if he could ride along and I
said I would love to have him, and we had a great visit on the
way out and on the way back.

This was shortly after a former member of this Court had
had some difficulty in an automobile situation. It was not any
of the judges who are here today. But in any event, it was a dif-
ficult situation and I was interested in trying to find out more
than I knew about it. I used every bit of cross-examination skill
that I had to try and elicit the information from Judge Boslaugh
and he handled it very nicely and I did not learn a single thing.
The thing I did learn, however, was that a good judge treats the
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business of the Court as privileged and confidential no matter
to whom he or she is talking.

I also learned from watching Judge Boslaugh in his inter-
section with the lawyers of the 10th Judicial District where he
had lived and worked for a long time that it is quite possible
for lawyers and judges to eat and meet and break bread and
drink and enjoy each other without their respect for each other
diminishing in any sense of the word.

During the 1970s when Jerry Whelan was the Lieutenant
Governor in the Exon administration, he and Judge Boslaugh
and I would frequently meet at the University Club for lunch.
That was one of Judge Boslaugh’s favorite haunts and we
would have clam chowder and we would talk about what was
going on in business and industry and in the law. And I learned
that judges do not check their interest in community life, in
contemporary life at the door when they reach the bench.

As you can see, I have learned a great deal from Judge
Boslaugh over a long span of time, but the lessons he taught
me were not confined to me. Over the years, both as a lawyer
and as a judge, Leslie Boslaugh served as a shining example of
what is good in a man and in a servant of the law.

We hear a lot these days about parties, about groups having
a big tent. Leslie Boslaugh’s tent was immense. He did not
discriminate. All who wanted to learn were welcome to learn
what he had to teach, and hundreds of Nebraska’s lawyers and
judges benefited from his example.

I can think of no finer epitaph. Thank you very much.

CHIEF JUSTICE HEAVICAN: Thank you, Mr. Hewitt.

CHIEF JUSTICE HASTINGS: May I present D. Nick
Caporale, Retired Judge of this Court.

CHIEF JUSTICE HEAVICAN: Yes, you may. Judge
Caporale.

JUSTICE CAPORALE: May it please the Court. Though
there’s not much new that can be said concerning the nature of
Judge Boslaugh and his contributions to the juris prudence of
this state, I am nonetheless grateful for the opportunity to say a
few words about this talented and unusual man, a man whom I
respected, admired and who by example taught me a great deal
about appellate judging.
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Here are a few of the things for which I remember him
the most.

I remember him for his calming and leveling influence on
the Court. I remember an occasion during my freshman period
as a member of this body when I was arguing, rather passion-
ately I think, my view of the law to Judge Boslaugh. He lis-
tened quietly for a time and then said, “Judge Caporale” — and
as many here know, when judges call each other by title, idle
chitchat has ended and serious business is at hand — and then
he calmly said, “I’m not trying to convert you. I’'m simply try-
ing to explain my point of view.” My response, of course, was,
“But I am trying to convert you.” I don’t remember what the
issue was. I do remember I did not succeed.

I remember him for his compassion and his politeness.
Though he never shied away from a harsh result when the
law required a harsh result, you could nonetheless sometimes
discern that he was discomforted by having to do what had to
be done.

He was unfailingly polite. He didn’t ask many questions
during oral argument because experience had taught him, as
he once observed, that if you simply wait, the lawyers will tell
you what you need to know.

When he did ask a question, it was a crucial one and it was
nearly always at the end of the lawyer’s presentation. And I
know what some of you are thinking, but remember my obser-
vation was that he taught many lessons, not that they were
all taken.

He had one of the most inquisitive minds I've ever encoun-
tered. He was well-read and well-versed about virtually every-
thing. And if an occasion presented itself when he was not as
well-versed as he would like to have been, you can rest assured
that the next time the topic came up, he would be. This was
true whether you were talking about the law or carpentry or
food or finance and most especially railroads.

He had one of the most organized minds and disheveled
offices I have ever seen. As has been alluded before, there were
books and piles of paper on the desk, on the couch and on the
chairs, When you came in he was always cordial and asked
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you to sit. Fulfilling that requirement sometimes presented a
challenge.

And I said that his office was disheveled, not disorganized,
and that distinction I think is illustrated by an occasion when
I needed to look to a rather antiquated version of the Code of
Professional Conduct and happened to mention during our cof-
fee meeting that morning that I was having difficulty locating
it and Les said, “You know, I think I’ve got that.” And so we
went to his office, he selected a pile of papers on his desk and
on his first archeological dig came within three or four sheets
of where we needed to be. It was an amazing feat, worthy
of Houdini.

I remember him, too, because he seldom said anything bad
about anyone. About the harshest comment I remember is that
occasionally he would observe that if you could buy so-and-
so for what he was actually worth and sell him for what he
thought he was worth, you would do very well indeed.

The exact opposite was true of Les Boslaugh. We were privi-
leged to have him walk among us and I am uneasy by the fact
that he no longer does so. Thank you.

CHIEF JUSTICE HEAVICAN: Thank you, Judge Caporale.

CHIEF JUSTICE HASTINGS: Les was my very good
friend. We first became really acquainted when 1 was serving
as a judge of the District Court for Lancaster County. We were
both members of the Judicial Qualification Commission which
meant frequently we would have lunch together, always at the
University Club because they had linen tableclothes and nap-
kins. He hated the paper variety.

He would never let me reimburse him so in defense of my
own integrity, I finally joined the Nebraska Club which pre-
sented similar niceties and equally good food.

In addition to possessing skills as a judge, he had those as a
plumber, carpentry, model train building. He was a real railroad
enthusiast. He knew about every train in Nebraska by its num-
ber; that is, he would not say that was the westbound Denver
train, but that’s No. 8.

His son Paul works for the railroad and they shared their
love of the rails which was a great joy to the judge.
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Besides being a great legal scholar, his years of service
on the Court permitted him to have outstanding institutional
memory, which I’m sure you’ve all found has been invaluable
in discussing and deciding cases.

He was a great judge and we all miss him. On behalf of my
committee I thank you for the privilege we’ve had of being
here today. Thank you.

CHIEF JUSTICE HEAVICAN: Thank you, Former Chief
Justice William Hastings.

I take this final opportunity to note for those present that this
entire proceeding has been memorialized by the court reporter
who today is Sue Wurm, and we want to thank her. After these
proceedings have been transcribed by the court reporter, copies
will be distributed to family members and those of you who
have spoken on behalf of Justice Boslaugh. We will also for-
ward a copy of the transcription to West Publishing for inclu-
sion in its Northwest Reporter.

On behalf of the Nebraska Supreme Court, 1 extend its
appreciation to Former Chief Justice William C. Hastings who
chaired the Court’s Memorial Committee, who, with the assist-
ance of Janet Bancroft from the Court Administrator’s Office is
primarily responsible for organizing this ceremonial session.

This concludes the special ceremonial session of the Nebraska
Supreme Court. The Court would encourage any of the partici-
pants, family members and friends of Justice Leslie Boslaugh
to remain in the courtroom for a moment to greet each other on
this occasion. I thank you all for attending. We are adjourned.

(Ceremonial session adjourned at 2:56 p.m.)



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

CyNTHIA A. LOVETTE AND RICHARD D. LOVETTE, APPELLANTS,
V. STONEBRIDGE LIFE INSURANCE COMPANY, FORMERLY
KNOWN AS J.C. PENNEY LIFE INSURANCE COMPANY,

A STOCK COMPANY, APPELLEE.

716 N.W.2d 743

Filed July 14, 2006. No. S-05-389.

1.  Summary Judgment. Summary judgment is proper when the pleadings and evidence
admitted at the hearing disclose that there is no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those facts and that the mov-
ing party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an ap-
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the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.
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4. Insurance: Contracts: Intent. An insurance policy is to be construed as any other
contract to give effect to the parties’ intentions when the contract was made.

5. i ____:____.When the terms of an insurance contract are clear, the court may
not resort to rules of construction, and the terms are to be accorded their plain and
ordinary meaning as an ordinary or reasonable person would understand them. In such
a case, a court shall seek to ascertain the intention of the parties from the plain mean-
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HenDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK,
and MILLER-LERMAN, JJ.

STEPHAN, J.

Cynthia A. Lovette and Richard D. Lovette brought this ac-
tion against Stonebridge Life Insurance Company (Stonebridge),
formerly known as J.C. Penney Life Insurance Company, to
recover as beneficiaries on an accidental death policy issued by
Stonebridge to their son, Jason M. Lovette. Stonebridge refused
payment, contending that an exclusion in the policy applied. The
parties filed cross-motions for summary judgment, and the dis-
trict court granted summary judgment in favor of Stonebridge
and denied the Lovettes’ motion. The Lovettes appeal from that
final order. We find no error and affirm the judgment of the dis-
trict court.

FACTS

The case was submitted on stipulated facts. According to the
stipulation, Cynthia and Richard are the parents and next of kin
of Jason, who was born July 10, 1979. Jason purchased a life
insurance policy from Stonebridge insuring his life for $100,000
against loss through accidental injuries. The certificate of insur-
ance contained an exclusion which provided that “[nJo benefit
shall be paid for Injury that . . . is caused by or results from the
Covered Person’s blood alcohol level being .10 percent weight
by volume or higher.”

Jason died on October 6, 2002, at approximately 3 a.m. in
Wallace, Lincoln County, Nebraska, in a motor vehicle accident.
The vehicle he was driving rolled over and pinned him under-
neath it. The certificate of death stated that the “IMMEDIATE
CAUSE?” of death was “Blunt Force Trauma,” which was “DUE
TO, OR AS A CONSEQUENCE OF [a] Motor Vehicle
Accident.” At the time of his death, Jason had a blood alcohol
content of .27 grams per 100 milliliters of blood, which is equiv-
alent to a blood alcohol level of .22 percent.

The accident occurred when Jason was backing his 1991
Honda Accord and attempted to make a moving 180-degree
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turn. His vehicle entered the south ditch of Nebraska Highway
23. The right front corner of the vehicle struck the ditch, which
caused the vehicle to flip onto its top. Jason was ejected through
the open driver’s-side window. The weather was clear, the as-
phalt road was level, and the pavement was dry. Investigating
officers observed that Jason’s face had been pressed into the
mud by the weight of the vehicle. A V-shaped dent was visible
on the driver’s-side roof area that appeared to have been caused
by Jason’s body. An impact mark on the sunroof was consistent
with an impact on the back of Jason’s head. Investigating offi-
cers found several full, unopened bottles of beer lying in and
around the vehicle. Investigating officers also detected a strong
odor of alcoholic beverage on or about Jason.

A front seat passenger in Jason’s vehicle told investigators
that at the time of the accident, Jason had been rapidly acceler-
ating backward, westbound, and was attempting to complete a
180-degree turn and continue westbound without stopping. The
passenger told a bystander that the vehicle had been traveling
approximately 50 to 55 miles per hour backward prior to the
accident and told investigating officers that the vehicle was trav-
eling approximately 30 to 35 miles per hour backward prior to
the accident. No autopsy was performed.

The district court concluded that the “accident was caused at
least in part by or resulted from [Jason’s] blood alcohol level
being over two times the legal limit.” The court found that the
policy exclusion thus applied, and the court granted summary
judgment in favor of Stonebridge. The Lovettes filed this timely
appeal, which we moved to our docket on our own motion pur-
suant to our statutory authority to regulate the dockets of the
appellate courts of this state. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 1995).

ASSIGNMENTS OF ERROR
The Lovettes assign that the district court erred in finding that
the policy exclusion applied and erred in granting Stonebridge’s
motion for summary judgment.

STANDARD OF REVIEW
[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine
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issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Carruth v. State, 271 Neb.
433, 712 N.W.2d 575 (2006); Andres v. McNeil Co., 270 Neb.
733, 707 N.W.2d 777 (2005). In reviewing a summary judgment,
an appellate court views the evidence in the light most favorable
to the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. Andres v. McNeil Co., supra; Cerny v. Longley, 270
Neb. 706, 708 N.W.2d 219 (2005).

[3] The interpretation of an insurance policy is a question of
law, in connection with which an appellate court has an obliga-
tion to reach its own conclusions independently of the determi-
nation made by the trial court. Molina v. American Alternative
Ins. Corp., 270 Neb. 218, 699 N.W.2d 415 (2005); Chief Indus.
v. Great Northern Ins. Co., 268 Neb. 450, 683 N.W.2d 374
(2004).

ANALYSIS

[4,5] The issue presented is whether the exclusion contained
within the policy prohibits the Lovettes from recovering against
Stonebridge. Familiar general principles guide our analysis of
this issue. An insurance policy is to be construed as any other
contract to give effect to the parties’ intentions when the contract
was made. Boutilier v. Lincoln Benefit Life Ins. Co., 268 Neb.
233, 681 N.W.2d 746 (2004). When the terms of an insurance
contract are clear, the court may not resort to rules of construc-
tion, and the terms are to be accorded their plain and ordinary
meaning as an ordinary or reasonable person would understand
them. Id. In such a case, a court shall seek to ascertain the inten-
tion of the parties from the plain meaning of the policy. Id.

The policy provides that “[n]o benefit shall be paid for Injury
that . . . is caused by or results from the Covered Person’s blood
alcohol level being .10 percent weight by volume or higher.” The
Lovettes argue that this language is not satisfied by the mere fact
that Jason was intoxicated at the time of the accident. Instead,
they contend that the language of the exclusion unambiguously
requires a “causal connection” between Jason’s “blood alcohol
weight,” or his intoxication, and the injuries he suffered. Brief
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for appellants at 6. They contend that such a connection is not
present in this action because the uncontroverted evidence is that
Jason’s death was caused by “blunt force trauma” as a result of
a motor vehicle accident. Id.

We agree that the plain language of the policy exclusion
requires the insurer to show a causal connection between the
decedent’s blood alcohol level and the accident in which the
fatal injuries were sustained. See Bankers Life & Cas. Co. v.
Jenkins, 547 S.W.2d 237 (Tenn. 1977). However, the Lovettes
view the connection too narrowly by focusing on the ultimate
cause of death and disregarding the circumstances that led up
to the motor vehicle accident that resulted in Jason’s death. The
unambiguous language of the policy does not require that the
intoxication, or blood alcohol weight, be the sole cause of the
death in order to trigger the exclusion. Rather, the language
requires only that the intoxication be a cause of a fatal event.
See, Ober v. CUNA Mut. Soc., 645 So. 2d 231 (La. App. 1994);
Bankers Life & Cas. Co. v. Jenkins, supra; Richard v. American
Home Assurance Company, 318 So. 2d 613 (La. App. 1975).
Thus, where death results from a vehicular accident, the insurer
need not eliminate all other possible causes of the accident to
invoke the policy exception, as long as it demonstrates that the
insured’s blood alcohol level is causally related to the accident.

[6] The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and
must produce sufficient evidence to demonstrate that it is enti-
tled to judgment as a matter of law. New Tek Mfg. v. Beehner,
270 Neb. 264, 702 N.W.2d 336 (2005); Woodhouse Ford v.
Laflan, 268 Neb. 722, 687 N.W.2d 672 (2004). To meet this bur-
den, Stonebridge was required to produce evidence from which
a finder of fact could reasonably infer that Jason’s blood alco-
hol level was a cause of his death. We note that in some reported
cases where an insurer has successfully invoked a similar exclu-
sion in circumstances where the insured was operating a motor
vehicle at the time of death, the evidence includes expert tes-
timony correlating blood alcohol level with impairment. Ober
v. CUNA Mut. Soc., supra; Bankers Life & Cas. Co. v. Jenkins,
supra; Richard v. American Home Assurance Company, supra.
In at least one case, however, causation was established without
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expert testimony. Morgan v. Fortis Benefits Ins. Co., 107 P.3d
267 (Alaska 2005). The record in this case does not include ex-
pert opinion evidence that Jason’s blood alcohol level resulted
in impairment which was causally related to the fatal motor
vehicle accident, and the parties have not briefed or argued
whether an inference of causation can be drawn in the absence
of such evidence.

Under a prior version of Nebraska’s driving under the influ-
ence statute, this court held that a statutory presumption of in-
toxication arising from a specific blood alcohol level was in
derogation of common law and therefore was applicable only to
driving under the influence prosecutions. See Hoffman v. State,
160 Neb. 375, 70 N.W.2d 314 (1955). In Raskey v. Hulewicz,
185 Neb. 608, 616, 177 N.W.2d 744, 749-50 (1970), a personal
injury case arising out of a motor vehicle accident, we first held
that the trial court had properly excluded the results of a blood
alcohol test because of insufficient foundation, and we then
stated that the test results would have been inadmissible in any
event because the “percentage of the alcohol content of the
body fluids of a defendant in a civil matter is relevant, in the
absence of a presumption, only when accompanied by expert
opinion evidence of the effect thereof.”

We do not regard this dictum in Raskey as establishing a
bright-line rule that expert testimony is always necessary in a
civil case to establish a causal relationship between a motor-
ist’s blood alcohol content and a motor vehicle accident which
results in personal injury or death. In other circumstances where
we have held that expert testimony is generally necessary to
prove a fact, we have recognized exceptions. For example, al-
though expert testimony is generally required to prove profes-
sional negligence, we have held that such testimony is not es-
sential in circumstances where the recognition of the alleged
negligence may be presumed to be within the knowledge of
a layperson. Boyd v. Chakraborty, 250 Neb. 575, 583, 550
N.W.2d 44, 49 (1996) (“[i]n sum, this case involves the leaving
of a foreign object, namely, a tube fragment, in a patient’s body,
which fragment should have been removed by an act under-
standable by the jury without technical evidence. . . . This is
within the realm of knowledge of laypersons™); Swierczek v.
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Lynch, 237 Neb. 469, 478, 466 N.W.2d 512, 518 (1991) (“[i]t is
within the common knowledge and experience of a layperson to
determine that an individual does not enter the hospital for
extraction of her teeth and come out with an injury to nerves in
her arms and hands, without some type of negligence occur-
ring”). Similarly, we have stated that “where injuries are objec-
tive and the conclusion to be drawn from proved basic facts
does not require special technical knowledge or science, use of
expert testimony is not legally necessary to establish the cause
and extent of such injuries.” Storjohn v. Fay, 246 Neb. 454, 461,
519 N.W.2d 521, 527 (1994), citing Eiting v. Godding, 191 Neb.
88, 214 N.W.2d 241 (1974).

In most circumstances in civil cases, expert testimony will be
necessary to establish a causal relationship between a motorist’s
blood alcohol level and a fatal accident. This, however, is an
exceptional case. There is undisputed evidence that Jason, the
insured, with a blood alcohol level of .22 percent, was operat-
ing a motor vehicle backward on a public highway at 3 a.m.
at a speed of 30 to 55 miles per hour in an attempt to make a
moving 180-degree turn and that he was ejected from the vehi-
cle when it struck a ditch and flipped over, resulting in fatal
injury. It is within the general knowledge of laypersons that a
blood alcohol level of more than twice the legal limit impairs
physical and mental faculties, and thus, a fact finder could infer,
without expert testimony, that Jason’s blood alcohol level was
causally related to the manner in which his fatal accident oc-
curred. By establishing these facts, Stonebridge met its prima
facie burden of producing enough evidence to demonstrate that
it would be entitled to judgment if the evidence were uncontro-
verted at trial. See, New Tek Mfg. v. Beehner, 270 Neb. 264, 702
N.W.2d 336 (2005); Woodhouse Ford v. Laflan, 268 Neb. 722,
687 N.W.2d 672 (2004).

[7] The burden then shifted to the Lovettes to produce evi-
dence showing the existence of a material issue of fact that
would prevent judgment as a matter of law. See id. There is no
evidence in the record suggesting an alternative cause for the
accident or negating the inference of a causal relationship be-
tween the blood alcohol level and the fatal accidental injury. See
Morgan v. Fortis Benefits Ins. Co., 107 P.3d 267 (Alaska 2005).
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Accordingly, the district court did not err in entering summary
judgment in favor of Stonebridge and in denying the Lovettes’
motion for summary judgment.

CONCLUSION
For the reasons discussed, we affirm the judgment of the dis-
trict court.
AFFIRMED.
WRIGHT, J., participating on briefs.
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and MILLER-LERMAN, JJ.

CONNOLLY, J.

Goodyear Tire and Rubber Company (Goodyear) laid off
appellant, Beverly A. Reed, early in 2004. Reed was eligible to
apply for trade readjustment allowance (TRA) benefits under 19
U.S.C. § 2291 (2000 & Supp. II 2002) of the Trade Act of 1974
(Trade Act), a federal unemployment benefits program admin-
istered by the states to assist workers who were laid off because
of foreign trade competition. Nebraska Workforce Development
(Workforce Development) failed to notify Reed of her rights and
eligibility under the Trade Act as an “oversight.” Reed missed
the deadline to apply for TRA benefits, as interpreted by both
the state and the federal Departments of Labor, and Workforce
Development denied her benefits application as untimely.

Reed appealed the denial of benefits, arguing that the plain
language of the statute does not support the state Department of
Labor’s interpretation of the deadline and that even if it does,
Workforce Development is equitably estopped from enforcing
the deadline against her. We affirm the district court’s order that
Reed’s application was properly denied as untimely because
Congress, when adopting the new deadlines, rejected the inter-
pretation which Reed advocates.

BACKGROUND
The facts are not disputed. Goodyear employed Reed from
March 26, 1987, to January 31, 2004, when she was laid off. On
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January 29, 2003, the U.S. Department of Labor certified that
employees laid off from Goodyear on or after December 18,
2001, would be eligible to apply for benefits under the Trade Act.

The U.S. Secretary of Labor appoints individual state agen-
cies to administer the TRA benefits program; in Nebraska, the
Secretary of Labor designated Workforce Development as that
state agency. Paul Elkins of Workforce Development conceded
at the administrative hearing that Reed’s separation from em-
ployment fell “within the certification parameters.” Elkins also
explained that the Trade Act affirmatively requires his office to
send notification letters to those eligible for Trade Act benefits
even when the employer does not provide a list of affected em-
ployees. Elkins conceded that Goodyear had notified Workforce
Development of Reed’s separation, but that Reed received no
notice. Elkins described this as an oversight. He explained that
his office copies and files every notification letter sent to eligi-
ble employees and confirmed that the Goodyear file lacked a
copy of Reed’s notification letter.

Reed also confirmed that Workforce Development never sent
her information about her rights under the Trade Act. She ex-
plained that she had heard from other Goodyear employees that
“we may be eligible for benefits,” but that Goodyear’s human
resources employee told Reed during her initial meetings about
unemployment benefits and that Workforce Development would
contact her if she was eligible for other benefits. Reed stated
that she did not question the lack of correspondence initially
because she knew she had 1 year in which Goodyear could recall
her. She also admitted she did not press Workforce Development
about further benefits because she experienced a family crisis
that occupied much of her time and because the unemployment
benefits she received enabled her to cover expenses without wor-
rying about her financial situation right away.

In September 2004, Reed’s family crisis abated and finances
became a concern. She had still not heard from Workforce
Development about additional benefits, so she contacted
Workforce Development on September 23. After meeting with a
Workforce Development employee on October 1, the employee
informed Reed that she would have been eligible for TRA bene-
fits but that the deadline to apply had passed.
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Reed filed a training approval request form, initiating the
TRA benefits process. Nonetheless, Workforce Development
denied Reed’s application for training approval because she had
not applied for benefits within the “8/16 week deadline.” Elkins
explained that under the Trade Act, applicants have 8 weeks after
the certification date or 16 weeks after their separation date to
apply for benefits. Elkins explained that the only remedy the
office has when an employee is overlooked is a 45-day exten-
sion for extenuating circumstances, but that Reed first contacted
his office in the fall of 2004, which exceeded even the extended
deadline. Elkins informed Reed of the appeal process, and Reed
initiated this appeal. Reed stated that had she been properly
informed, she would have taken the steps to meet the deadlines.

ASSIGNMENTS OF ERROR
Reed assigns that the district court erred when interpreting
the Trade Act and erred by concluding that equitable estoppel
did not apply in this case.

STANDARD OF REVIEW

[1,2] An aggrieved party may obtain review of any judgment
or final order entered by a district court under the Administrative
Procedure Act. Lancaster Cty. Sch. Dist. No. 0001 v. State, 260
Neb. 108, 615 N.W.2d 441 (2000). Neb. Rev. Stat. § 84-917(5)(a)
(Reissue 1999) provides that “[w]hen the petition instituting
proceedings for review is filed in the district court on or after
July 1, 1989, the review shall be conducted by the court without
a jury de novo on the record of the agency . . . .” Under such
circumstances, the court may affirm, reverse, or modify the deci-
sion of the agency or remand the cause for further proceedings.
§ 84-917(6)(b).

[3] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusions
reached by the trial court. White v. White, 271 Neb. 43, 709
N.W.2d 325 (2006).

ANALYSIS
This case presents the question whether Workforce
Development could deny Reed the opportunity to apply for TRA
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benefits for missing the training application deadline when the
agency failed to inform her of her eligibility. The answer is
shrouded in a fog of federal statutes and regulations.

Workforce Development and the state Department of Labor
argue that 19 U.S.C. § 2291(a)(5)(A) provides explicit deadlines
for applying for TRA benefits and that by failing to comply with
those deadlines, Reed is ineligible for TRA benefits.

The Trade Act provides in relevant part:

(a) Trade readjustment allowance conditions

Payment of a trade readjustment allowance shall be
made to an adversely affected worker covered by a certifi-
cation . . . who files an application for such allowance for
any week of unemployment which begins more than 60 days
after the date on which the petition that resulted in such
certification was filed under section 2271 of this title, if the
following conditions are met:

(5) Such worker —

(A)(i) is enrolled in a training program approved by the
Secretary under section 2296(a) of this title, and

(ii) the enrollment required under clause (i) occurs no
later than the latest of —

(I) the last day of the 16th week after the worker’s
most recent total separation from adversely affected
employment which meets the requirements of para-
graphs (1) and (2),

(II) the last day of the 8th week after the week in
which the Secretary issues a certification covering the
worker,

(IIT) 45 days after the later of the dates specified in
subclause (I) or (II), if the Secretary determines there
are extenuating circumstances that justify an exten-
sion in the enrollment period, or

(IV) the last day of a period determmed by the
Secretary to be approved for enrollment after the ter-
mination of a waiver issued pursuant to subsection (c)
of this section,

(B) has, after the date on which the worker became totally
separated, or partially separated, from the adversely affected
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employment, completed a training program approved by the
Secretary under section 2296(a) of this title, or

(C) has received a written statement under subsection
(c)(1) of this section after the date described in subpara-
graph (B).

(Emphasis supplied.) 19 U.S.C. § 2291. Subsections
2291(a)(5)(A)(ii)(I) and (II) are commonly referred to as the
“8/16 week deadline.” The state Department of Labor argues
that the petition certifying Goodyear employees as eligible for
TRA benefits occurred before Reed’s actual layoff, so Reed had
until the last day of the 16th week after her layoff, May 22,
2004, to enroll in training or request a training waiver. Further,
the state Department of Labor argues that even with the addi-
tional 45-day extension for extenuating circumstances, Reed
missed the deadline because the 45-day extension would only
extend the deadline to July 6, 2004, whereas Reed did not initi-
ate contact with Workforce Development until September 23,
2004 —124 days after the 16-week deadline.

[4] The state Department of Labor relies on the assistant
secretary for the U.S. Department of Labor Training and
Employment Guidance Letter No. 11-02, change 1, 69 Fed. Reg.
60903 (Oct. 13, 2004), as support. The letter provides:

Section 114 of the 2002 amendments, which amended
section 231(a)(5)(A) of the Trade Act, imposed a deadline
by which a worker must be enrolled in approved training,
or have a waiver of this requirement, in order to be eligi-
ble for TRA.

This deadline is either the last day of the 8th week after
the week of issuance of the certification of eligibility cov-
ering the worker or the last day of the 16th week after the
worker’s most recent total qualifying separation, whichever
is later (commonly referred to as the 8/16 week deadline).
The “8/16 week deadline” applies to eligibility for all TRA,
both basic and additional TRA. If a worker fails to meet the
applicable 8/16 week deadline, then the worker is not eligi-
ble for any TRA (basic TRA or additional TRA, including
TRA for remedial training) under the relevant certification.

(Emphasis supplied.) The state Department of Labor argues that
letter No. 11-02 is entitled to substantial deference under Auer v.
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Robbins, 519 U.S. 452, 117 S. Ct. 905, 137 L. Ed. 2d 79 (1997).
See, also, Chevron U. S. A. v. Natural Res. Def. Council, 467
U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). Under this
test, a court reviewing an agency’s construction of a statute it
administers confronts two questions:
First, always, is the question whether Congress has directly
spoken to the precise question at issue. If the intent of
Congress is clear, that is the end of the matter; for the court,
as well as the agency, must give effect to the unambigu-
ously expressed intent of Congress. If, however, the court
determines Congress has not directly addressed the precise
question at issue, the court does not simply impose its
own construction on the statute, as would be necessary in
the absence of an administrative interpretation. Rather, if
the statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency’s
answer is based on a permissible construction of the statute.
Chevron U. S. A. v. Natural Res. Def. Council, 467 U.S. at
842-43.

[51 Reed, however, urges that Christensen v. Harris County,
529 U.S. 576, 120 S. Ct. 1655, 146 L. Ed. 2d 621 (2000), con-
trols. In Christensen, the U.S. Supreme Court determined that
Chevron-style deference does not apply to an agency’s opinion
letter. The Court distinguished opinion letters from regulations
because opinion letters are not typically forged through “formal
adjudication or notice-and-comment rulemaking.” Christensen
v. Harris County, 529 U.S. at 587. The Court further stated:

Interpretations such as those in opinion letters—like inter-
pretations contained in policy statements, agency manu-
als, and enforcement guidelines, all of which lack the
force of law —do not warrant Chevron-style deference. . . .
Instead, interpretations contained in formats such as opin-
ion letters are “entitled to respect” under our decision
in Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944),
but only to the extent that those interpretations have the
“power to persuade.” . ..
(Citations omitted.) Id.

But we need not determine which level of deference to apply

because Congress has “directly spoken to the precise question at
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issue” by adopting the Trade Adjustment Assistance Reform Act
of 2002 (2002 Trade Act). See Chevron U. S. A. v. Natural Res.
Def. Council, 467 U.S. at 842. See, also, Barnhart v. Sigmon
Coal Co., 534 U.S. 438, 122 S. Ct. 941, 151 L. Ed. 2d 908
(2002). When Congress has resolved a policy dispute in enacting
a statute, an agency or court can, and must, adopt Congress’ res-
olution. Chevron U. S. A. v. Natural Res. Def. Council, supra.
See, also, I Richard J. Pierce, Jr., Administrative Law Treatise
§ 3.3 (4th ed. 2002). When Congress has spoken, “the court, as
well as the agency, must give effect to the unambiguously
expressed intent of Congress.” Chevron U. S. A. v. Natural Res.
Def. Council, 467 U.S. at 842-43,

CONGRESSIONAL INTENT

Reed argues that when scrutinized, 19 U.S.C. § 2291 pro-
vides no deadline for securing training waivers. She points to
the language of § 2291(a) as requiring that TRA applications be
filed “no sooner than” 60 days after the certification petition is
filed. Brief for appellant at 8. She argues that failure to specify
a “no later than” deadline means that no such deadline exists.
Id. Although inventive, Reed’s argument loses its luster on fur-
ther scrutiny.

Reed points us to federal regulations interpreting the Trade
Act to bolster her claim. She argues that 20 C.FR. § 617.10
(2005) provides the controlling time limit. It provides:

(a) Before and after certification. An individual covered
under a certification or a petition for certification may
apply to a State agency for TRA. A determination shall be
made at any time to the extent necessary to establish or
protect an individual’s entitlement to TRA or other [trade
adjustment assistance], but no payment of TRA or other
[trade adjustment assistance] may be made by a State
agency until a certification is made and the State agency
determines that the individual is covered thereunder.

(b) Timing of applications. An initial application for
TRA, and applications for TRA for weeks of unemploy-
ment beginning before the initial application for TRA is
filed, may be filed within a reasonable period of time after
publication of the determination certifying the appropriate
group of workers under section 223 of the [Trade] Act.



16 272 NEBRASKA REPORTS

However, an application for TRA for a week of unemploy-
ment beginning after the initial application is filed shall be
filed within the time limit applicable to claims for regular
compensation under the applicable State law. For purposes
of this paragraph (b), a reasonable period of time means
such period of time as the individual had good cause for
not filing earlier, which shall include, but not be limited to,
the individual’s lack of knowledge of the certification or
misinformation supplied the individual by the State agency.
(Emphasis supplied.) Reed argues that this language provides a
relaxed deadline for workers, like her, seeking retroactive bene-
fits—benefits for periods of unemployment that occurred before
an eligible worker files his or her initial TRA application. As
enticing as 20 C.F.R. § 617.10 seems, we cannot apply its terms.
The federal Department of Labor adopted 20 C.FR. § 617.10
on December 22, 1986, and last updated § 617.10 in 1994. The
state Department of Labor argues that the 8/16 deadline en-
acted through the 2002 Trade Act superseded conflicting reg-
ulations like § 617.10. We agree. In addition to the 8/16 dead-
line, Congress added the following language through its 2002
amendments:
(b) Withholding of trade readjustment allowance
pending beginning or resumption of participation in
training program; period of applicability

(2) The provisions of subsection (a)(5) of this section
and paragraph (1) shall not apply with respect to any week
of unemployment which begins—

(A) after the date that is 60 days after the date on which
the petition that results in the certification that covers the
worker is filed under section 2271 of this title, and

(B) before the first week following the week in which
such certification is made under subpart A of this part.

19 U.S.C. § 2291(b). In § 2291(b)(2), Congress excepted cer-
tain workers from the training requirements of § 2291(a)(5).
But the enumerated exception in § 2291(b)(2) does not track
with the retroactive/proactive distinction in 20 C.F.R. § 617.10.
Instead, § 2291(b)(2) fails to mention the retroactive/proactive
distinction recognized by the regulations.
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[6] When Congress provides exceptions in a statute, it does
not follow that courts have authority to create others. United
States v. Johnson, 529 U.S. 53, 120 S. Ct. 1114, 146 L. Ed. 2d
39 (2000). The proper inference is that Congress considered
the issue of exceptions and, in the end, limited the statute to the
ones set forth. See id. We infer from the language of § 2291(b)(2)
that Congress opted not to adopt the eligibility requirements as
interpreted by the regulations. Further, legislative history for the
2002 Trade Act supports this reading.

A House of Representatives conference report describes the
decisionmaking process of the Trade Act. The report notes that
§ 114 of the 2002 Trade Act, now codified at § 2291(a)(5),
“establishes qualifying requirements that must be met in order
for an individual worker within a certified group to receive
Trade Adjustment Assistance.” (Emphasis supplied.) H.R. Conf.
Rep. No. 107-624, 107th Cong., 2d Sess. 123, reprinted in 2002
U.S. Code Cong. & Admin. News 653. Further, the report
details the discrepancy between the approach preferred by the
House of Representatives and that preferred by the Senate. The
House favored “requirements and deadlines for workers to
enroll in training,” while the Senate maintained the eligibility
requirements in “current law” but revised provisions for grant-
ing waivers. Id. Ultimately, the Senate yielded to the House,
adopting the training enrollment deadline. The two houses con-
sidered and expressly rejected the eligibility approach embod-
ied in the regulations.

[7] The courts will not apply an administrative construction
that has been prohibited by subsequent legislative enactments
of the same nature. See, United States v. Gilmore, 75 U.S. (8
Wall.) 330, 19 L. Ed. 396 (1869); 2 Am. Jur. 2d Administrative
Law § 81 (2004). See, generally, In re Invol. Dissolution of
Battle Creek State Bank, 254 Neb. 120, 575 N.W.2d 356 (1998)
(stating legislative act which is complete in itself and is repug-
nant to or in conflict with prior law repeals prior law by impli-
cation to extent of repugnancy or conflict.)

Because Congress considered the issue of exceptions to its
training requirement and explicitly rejected the approach em-
braced by the regulations, we, too, must reject that approach and
adhere strictly to the language of the statute. While the regulatory
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approach seems more equitable, we are bound by Congress’
words and intent. Thus, we reluctantly affirm the district court’s
conclusion that Workforce Development properly denied Reed’s
application as untimely.

EQUITABLE ESTOPPEL

We next consider Reed’s equitable estoppel argument. Reed
concedes that 20 C.FR. § 617.50(d) (2005) bars using state law
or regulations to circumvent TRA time limits, but argues that the
“reasonable period of time” language in 20 C.FR. § 617.10
allows equitable estoppel review. Section 617.50 provides:

[N]o provision of State law or regulations on good cause

for waiver of any time limit, or for late filing of any claim,

shall apply to any time limitation referred to or specified in

this part 617, unless such State law or regulation is made

applicable by a specific provision of this part 617.
(Emphasis supplied.)

[8] Reed argues that the good cause exception in § 617.10
implies equitable principles and allows equitable estoppel analy-
sis. But as previously discussed, the mandatory deadlines of
the 2002 Trade Act effectively supersede 20 C.FR. § 617.10.
Similarly, we can find no other provision of § 617 that allows
application of state law on this topic. Thus, the 2002 Trade Act
and remaining regulations forbid state action on this point. See
Lowe v. Unemployment Compensation Bd., 877 A.2d 494 (Pa.
Commw. 2005). We affirm the district court’s conclusion that
equitable estoppel does not apply.

CONCLUSION

Because Congress amended the Trade Act by adopting qual-
ifying deadlines, we conclude that the statute does not allow for
a good cause exception in either state or federal law. For these
reasons, we reluctantly affirm the district court’s conclusion
that Workforce Development properly denied Reed’s applica-
tion as untimely.

AFFIRMED.
WRIGHT, J., participating on briefs.
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STATE OF NEBRASKA EX REL. NEBRASKA
STATE BAR ASSOCIATION, RELATOR,
v. KELLY M. HOGAN, RESPONDENT.
717 N.W.2d 470

Filed July 21, 2006. No. 5-98-1228.

Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor-
ney is a trial de novo on the record, in which the Nebraska Supreme Court reaches a
conclusion independent of the findings of the referee.

Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary proceeding
against an attorney, the charge must be established by clear and convincing evidence.
Disciplinary Proceedings: Appeal and Error. In attomey discipline cases, the
Nebraska Supreme Court is limited in its review to examining only those items to
which the parties have taken exception.

: . Under Neb. Ct. R. of Discipline 10(L) (rev. 2005), when no exceptions
are filed to the referee’s report, the Nebraska Supreme Court may, in its discretion,
consider the referee’s findings as final and conclusive.

Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the type of discipline
appropriate under the circumstances.

__ . Violation of a disciplinary rule is a ground for discipline.

__ . Each case justifying discipline of an attorney must be evaluated individually in
light of the particular facts and circumstances of that case.

___.The following may be considered as discipline for attorney misconduct: (1) dis-
barment, (2) suspension, (3) probation, (4) censure and reprimand, (5) temporary sus-
pension, or (6) private reprimand.

____. For purposes of determining the proper discipline of an attorney, the Nebraska
Supreme Court considers the attorney’s acts both underlying the events of the case and
throughout the proceeding.

. To determine whether and to what extent discipline should be imposed in a
lawyer discipline proceeding, the Nebraska Supreme Court considers the following
factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the
attitude of the offender generally, and (6) the offender’s present or future fitness to
continue in the practice of law.

. The determination of appropriate discipline to be imposed on an attorney
requires consideration of any aggravating and/or mitigating factors.

. The purpose of a disciplinary proceeding against an attorney is not so much to
punish the attorney as it is to determine whether in the public interest an attorney
should be permitted to practice.

Disciplinary Proceedings: Attorney and Client. In cases involving diagnosable
behavioral issues, the suspension of an attorney is not designed as a punishment;
rather, it is meant as a time period in which the attorney can seek treatment without
posing a danger to his or her clients.

Original action. Judgment of suspension.









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































