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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-04-1075: Rodwell v. State. Reversed and remanded
for further proceedings. Stephan, J.

No. S-04-1311: Broyles v. Broyles. Affirmed. Gerrard, J.
Wright, J., not participating.

No. S-04-1402: Eatmon Well Serv. Co. v. Department of
Motor Vehicles. Reversed with directions to dismiss. Connolly,
J. Wright, J., not participating.

No. S-05-015: Agarwal v. Homestore.com. Affirmed. Per
Curiam. Wright, J., not participating.

No. S-05-164: Jurado v. Agri Co-op. Reversed and remanded
for further proceedings. Gerrard, J.

No. S-05-280: In re Appeal on behalf of Milam v. Health
& Human Servs. Reversed and remanded with directions.
Gerrard, J.

No. S$-05-584: Velehradsky v. Craig Indus. Affirmed.
Connolly, J.

No. S-05-870: In re Interest of Marqus P. Appeal dis-
missed. Per Curiam.

No. S-05-984: In re Guardianship & Conservatorship of
Trobough. Affirmed. McCormack, J. Wright, J., not participat-
ing. Connolly, J., concurring.

No. S-05-991: In re Guardianship & Conservatorship of
Trobough. Dismissed. McCormack, J. Wright, J., not partici-
pating. Connolly, J., concurring.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-04-1340: Miller v. Douglas Cty. Stipulation allowed;
appeal dismissed.

Nos. S-04-1375, S-05-1115: State ex rel. Counsel for Dis.
v. Muia. Respondent reinstated to the practice of law in the
State of Nebraska.

Nos. S-04-1388, S-04-1389: Huerter v. Norder. Stipulation
allowed; appeal dismissed with prejudice.

No. S-05-383: Hiatt v. City of North Platte. Stipulation
allowed; appeal dismissed.

No. §-05-772: State ex rel. Counsel for Dis. v. Paragas.
By order of the court, respondent reinstated as member of
Nebraska State Bar Association effective April 27, 2006.

No. S-05-903: State v. O’Neill. By order of the court, appeal
dismissed for failure to file briefs.

No. S-05-966: Uglow v. Neth. Judgment reversed, and cause
remanded with directions.

No. S-05-1505: Hoien v. Department of Motor Vehicles.
Stipulation allowed; appeal dismissed.

No. S-06-044: In re Interest of Shelby L. Motion of appel-
lee for summary dismissal sustained. See rule 7B(1).

No. S-06-046: In re Grand Jury of Platte Cty. Cause hav-
ing not been shown, appeal dismissed as moot.

No. S-06-196: Lawrence v. Gilg. Cause having not been
shown, appeal dismissed as moot.

No. S-06-256: Rognirhar v. Kinlund. Motion of appel-
lee for summary dismissal for mootness sustained. Appeal
dismissed.

No. S-06-354: Eicher v. Mid America Fin. Invest. Corp.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. $-06-629: State ex rel. Counsel for Dis. v. Williams.
Judgment of suspension.
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-03-924: Didier v. Ash Grove Cement Co. Petition of
appellee for further review sustained on February 23, 2006.

No. A-03-1331: Salber v. Salber. Petition of appellee for
further review overruled on April 12, 2006.

No. A-04-146: State v. Charles. Petition of appellant for
further review overruled on May 18, 2006.

No. A-04-184: In re Estate of Peters. Petition of appellee
Dennis Egge for further review overruled on April 26, 2006.

No. A-04-184: In re Estate of Peters. Petition of appellee
Kevin Peters for further review overruled on April 26, 2006.

No. A-04-303: InfoUSA.com, Inc. v. Berj, Inc. Petition of
appellant for further review overruled on February 15, 2006.

No. A-04-303: InfoUSA.com, Inc. v. Berj, Inc. Petition of
appellee for further review overruled on February 15, 2006.

No. A-04-502: C. Goodrich, Inc. v. Thies, 14 Neb. App.
170 (2005). Petition of appellee for further review overruled on
February 23, 2006.

No. A-04-582: National Programs v. Heritage Admin.
Servs. Petition of appellant for further review overruled on
March 15, 2006.

No. A-04-596: State v. Holzer. Petition of appellant for fur-
ther review overruled on April 19, 2006.

No. S-04-627: Roseland v. Strategic Staff Mgmt., 14 Neb.
App. 434 (2006). Petition of appellee for further review sus-
tained on April 12, 2006.

No. A-04-683: Howe v. Hinzman, 14 Neb. App. 544 (2006).
Petition of appellant for further review overruled on May 18,
2006.

No. A-04-735: Marti v. Marti. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-04-756: Precision Enters. v. Duffack Enters., 14
Neb. App. 512 (2006). Petition of appellant for further review
overruled on April 12, 2006.

(xxiii)



XXiv PETITIONS FOR FURTHER REVIEW

No. A-04-774: Hughes v. Poyko-Post. Petition of appellant
for further review overruled on March 15, 2006.

No. A-04-829: Messinger v. Forsman. Petition of appellee
for further review overruled on June 20, 2006, as filed out of
time.

Nos. A-04-848, A-04-849: State v. Hernandez-Martinez.
Petitions of appellant for further review overruled on March
29, 2006.

No. A-04-919: State v. Rye, 14 Neb. App. 133 (2005).
Petition of appellant for further review overruled on March 1,
2006.

No. A-04-984: State v. Romero. Petition of appellant for
further review overruled on May 18, 2006.

No. A-04-1041: State v. Nunez. Petition of appellant for
further review overruled on February 1, 2006.

No. A-04-1080: State v. McSwine. Petition of appellant for
further review overruled on June 7, 2006.

No. A-04-1096: Bob Bennie Properties v. Design Data.
Petition of appellee for further review overruled on June 7,
2006.

No. A-04-1141: State v. Belk, 14 Neb. App. 53 (2005).
Petition of appellee for further review overruled on February
15, 2006.

No. A-04-1205: Mickelsen v. Newton. Petition of appellant
for further review overruled on May 18, 2006.

No. A-04-1213: Hibbs v. Nebraska State Patrol. Petition of
appellant for further review overruled on May 18, 2006.

No. A-04-1232: Anderson v. Anderson. Petition of appel-
lant for further review overruled on March 1, 2006.

No. A-04-1260: State v. Fountain. Petition of appellant for
further review overruled on May 24, 2006.

No. A-04-1298: State v. Anderson, 14 Neb. App. 253
(2005). Petition of appellant for further review overruled on
April 12, 2006.

No. A-04-1333: Cash v. Clarke. Petition of appellant for
further review overruled on January 25, 2006.

No. A-04-1343: State v. Alameen. Petition of appellant for
further review overruled on February 15, 2006.



PETITIONS FOR FURTHER REVIEW XXV

Nos. A-04-1357, A-05-105, A-05-388: Partch v. Partch.
Petitions of appellant for further review overruled on June 21,
2006.

No. A-04-1384: Roepke v. Roepke. Petition of appellant for
further review overruled on April 12, 2006.

No. A-04-1419: In re Interest of Travis B. Petition of
appellant for further review overruled on February 15, 2006.

No. A-05-011: Scott v. Drivers Mgmt., Inc., 14 Neb. App.
630 (2006). Petition of appellant for further review overruled
on June 21, 2006.

No. A-05-011: Scott v. Drivers Mgmt., Inc., 14 Neb. App.
630 (2006). Petition of appellee for further review overruled on
June 21, 2006.

No. S-05-069: State v. Caniglia, 14 Neb. App. 714 (2006).
Petition of appellee for further review sustained on June 28,
2006.

No. A-05-112: State v. Sargent. Petition of appellant for
further review overruled on April 12, 2006.

No. A-05-114: Grandt v. Douglas County, 14 Neb. App.
219 (2005). Petition of appellant for further review overruled
on February 1, 2006.

No. A-05-134: In re Conservatorship of Anderson. Petition
of appellant for further review overruled on May 18, 2006.

No. A-05-146: State ex rel. Bonner v. McSwine, 14 Neb.
App. 486 (2006). Petition of appellant for further review over-
ruled on March 29, 2006.

No. A-05-202: Wells v. Goodyear Tire & Rubber Co., 14
Neb. App. 384 (2005). Petition of appellant for further review
overruled on March 29, 2006.

No. S-05-212: State v. Tompkins, 14 Neb. App. 526 (2006).
Petition of appellant for further review granted on May 18,
2006.

No. A-05-214: State v. Richards. Petition of appellant for
further review overruled on May 18, 2006.

No. A-05-250: State v. George. Petition of appellant for
further review overruled on June 7, 2006.

No. A-05-286: State v. La. Petition of appellant for further
review overruled on March 1, 2006.



Xxvi PETITIONS FOR FURTHER REVIEW

No. A-05-300: Hendrix v. Sivick. Petition of appellant for
further review overruled on May 18, 2006.

No. A-05-318: State v. Benish. Petition of appellant for fur-
ther review overruled on February 15, 2006.

No. A-05-340: In re Interest of Devin P. et al. Petition of
appellant for further review overruled on March 1, 2006.

No. A-05-347: Gardner v. Negley. Petition of appellant for
further review overruled on February 23, 2006.

No. A-05-357: State v. Parrott. Petition of appellant for
further review overruled on April 19, 2006.

No. A-05-370: State v. Bernhardt. Petition of appellant for
further review overruled on April 12, 2006.

No. A-05-377: State v. Bartunek. Petition of appellant for
further review overruled on February 1, 2006.

No. S-05-425: In re Interest of Veronica H., 14 Neb. App
316 (2005). Petition of appellant for further review sustained
on March 1, 2006.

No. A-05-428: State v. Arevalo-Martinez. Petition of appel-
lant for further review overruled on June 5, 2006, as filed out
of time.

No. S-05-449: Zach v. Nebraska State Patrol, 14 Neb.
App. 579 (2006). Petition of appellant for further review sus-
tained on June 14, 2006.

Nos. A-05-481, A-05-482: In re Interest of Zakary B. &
Natasha B. Petitions of appellee Pamela S. for further review
overruled on February 15, 2006.

No. A-05-483: State v. Howard. Petition of appellant for
further review overruled on June 21, 2006.

No. S-05-529: State v. Bruna, 14 Neb. App. 408 (2006).
Petition of appellant for further review sustained on April 12,
2006.

No. A-05-569: State v. Mendez-Lopez. Petition of appellant
for further review overruled on March 1, 2006.

No. A-05-588: Tran-Villarreal v. Villarreal. Petition of
appellant for further review dismissed on June 22, 2006. See
rule 2F(1).

No. A-05-590: Ruzicka v. Dalton’s Auto Center. Petition
of appellant for further review overruled on March 1, 2006.
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No. A-05-595: State v. O’Hara. Petition of appellant for
further review overruled on February 15, 2006.

No. A-05-596: State v. James. Petition of appellant for fur-
ther review overruled on April 12, 2006.

No. A-05-610: Porter v. Neth. Petition of appellant for fur-
ther review overruled on January 25, 2006.

No. A-05-625: State v. Ornelas-Perez. Petition of appellant
for further review overruled on June 21, 2006.

No. A-05-649: Buggs v. Britten. Petition of appellant for
further review overruled on February 23, 2006.

No. A-05-653: State v. Rouse. Petition of appellant for fur-
ther review overruled on May 19, 2006, as untimely filed.

No. A-05-682: State v. Stekr. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-685: State v. Bragg. Petition of appellant for fur-
ther review overruled on June 14, 2006.

Nos. A-05-737 through A-05-740: State v. Greathouse.
Petitions of appellant for further review overruled on February
23, 2006.

No. A-05-741: State v. Cutshall. Petition of appellant for
further review overruled on January 25, 2006.

No. A-05-745: State v. Head, 14 Neb. App. 684 (2006).
Petition of appellee for further review overruled on June 28,
2006.

No. A-05-790: State v. Adamson. Petition of appellant for
further review overruled on June 7, 2006.

No. A-05-795: Churchill v. Churchill. Petition of appellant
for further review overruled on June 28, 2006.

No. A-05-798: Arias v. Board of Parole. Petition of appel-
lant for further review overruled on June 21, 2006.

No. A-05-800: State v. Sextro. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-05-804: State v. Haas. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-815: Burnham v. Pacesetter Corp. Petition of
appellant for further review overruled on April 12, 2006.

No. A-05-815: Burnham v. Pacesetter Corp. Petition of
appellees for further review overruled on May 18, 2006.
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No. A-05-824: State v. Millan. Petition of appellant for fur-
ther review overruled on February 1, 2006.

No. A-05-826: State v. Allen. Petition of appellant for fur-
ther review overruled on February 1, 2006.

No. S-05-838: Rasch v. Remedy Intelligent Staffing.
Petition of appellant for further review sustained on May 24,
2006.

No. A-05-841: State v. Young. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-868: State v. Jensen. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-872: Homemakers v. Douglas Cty. Bd. of Equal.
Petition of appellee for further review overruled on June 14,
2006.

No. A-05-957: State v. Evans. Petition of appellant for fur-
ther review overruled on February 23, 2006.

No. A-05-969: State v. Baeza. Petition of appellant for fur-
ther review overruled on March 1, 2006.

No. A-05-972: In re Interest of Peyton H. Petition of
appellee for further review overruled on March 22, 2006.

No. A-05-995: Griffin v. Drivers Mgmt., Inc., 14 Neb.
App. 722 (2006). Petition of appellee for further review over-
ruled on June 21, 2006.

No. A-05-1009: Billups v. Clarke. Petition of appellant for
further review overruled on April 19, 2006.

No. A-05-1015: State v. Arthur. Petition of appellant for
further review overruled on June 14, 2006.

No. A-05-1017: In re Interest of Amanda J. Petition of
appellant for further review overruled on April 12, 2006.

No. A-05-1018: State v. Stewart. Petition of appellant for
further review overruled on April 19, 2006.

No. A-05-1023: State v. Conn. Petition of appellant for fur-
ther review overruled on March 15, 2006.

No. A-05-1030: State v. Schmader. Petition of appellant for
further review overruled on March 15, 2006.

No. A-05-1032: In re Interest of Septembur L. & Jaden
L. Petition of appellant for further review overruled on April
12, 2006.
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No. A-05-1042: State v. Velazquez. Petition of appellant for
further review overruled on March 15, 2006.

No. A-05-1058: State v. Hays. Petition of appellant for fur-
ther review overruled on February 23, 2006.

No. A-05-1068: In re Interest of Dwight R. Petition of
appellant for further review overruled on April 19, 2006.

No. A-05-1071: State v. Rodriguez. Petition of appellant for
further review overruled on May 18, 2006.

No. A-05-1072: In re Interest of Chloe L. & Ethan L., 14
Neb. App. 663 (2006). Petition of appellant for further review
overruled on June 14, 2006.

No. A-05-1072: In re Interest of Chloe L. & Ethan L., 14
Neb. App. 663 (2006). Petition of appellee Daniel L. for further
review overruled on June 14, 2006.

No. A-05-1079: In re Interest of Michael B. et al. Petition
of appellant for further review overruled on May 24, 2006.

No. A-05-1081: State v. Fletcher. Petition of appellant for
further review overruled on March 29, 2006.

No. A-05-1086: State v. Beck. Petition of appellant for fur-
ther review overruled on May 18, 2006.

Nos. A-05-1089, A-05-1090: State v. Hansen. Petitions of
appellant for further review overruled on June 7, 2006.

No. A-05-1177: In re Interest of Casey S. et al. Petition of
appellant for further review overruled on June 7, 2006.

No. A-05-1186: State v. Weiler. Petition of appellant for
further review overruled on April 26, 2006.

No. A-05-1209: Capital One Bank v. Vigil. Petition of
appellee for further review overruled on April 26, 2006.

No. A-05-1210: State v. Murphy. Petition of appellant for
further review overruled on February 27, 2006, as prematurely
filed.

No. A-05-1235: Becker v. PBX, Inc. Petition of appellant
for further review overruled on April 19, 2006.

No. A-05-1241: State v. Lickliter. Petition of appellant for
further review overruled on June 14, 2006.

No. A-05-1244: State v. Minard. Petition of appellant for
further review overruled on June 21, 2006.
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No. A-05-1294: State v. Matteo. Petition of appellant for
further review overruled on June 13, 2006, as untimely filed.
See rule 2F(1).

No. A-05-1302: State v. Henning. Petition of appellant for
further review overruled on May 5, 2006, as untimely filed.

No. A-05-1307: State v. Schmutte. Petition of appellant for
further review overruled on May 18, 2006.

No. A-05-1312: State v. Cline. Petition of appellant for fur-
ther review overruled on May 18, 2006.

No. A-05-1323: Lockman v. Diekmann. Petition of appel-
lant for further review overruled on May 18, 2006.

No. A-05-1329: Ruegge v. State. Petition of appellant for
further review overruled on February 15, 2006.

No. A-05-1335: In re Interest of Andrew S., 14 Neb. App.
739 (2006). Petition of appellant for further review overruled
on June 21, 2006.

No. A-05-1392: State v. Reid. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-05-1400: Jones v. Platteview Apartments. Petition
of appellant for further review overruled on January 25, 2006.

No. A-05-1413: State v. Biloff. Petition of appellant for fur-
ther review overruled on April 12, 2006.

No. A-05-1440: State v. Latzel. Petition of appellant for
further review overruled on June 28, 2006.

No. A-05-1447: State v. Cook. Petition of appellant for fur-
ther review overruled on May 24, 2006.

No. A-05-1470: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on March 1,
2006.

No. A-05-1471: Martin v. Board of Parole. Petition of
appellant for further review overruled on March 1, 2006.

No. A-05-1528: Saylor v. Department of Corr. Servs.
Petition of appellant for further review overruled on March
15, 2006. See State v. Parmar, 255 Neb. 356, 586 N.W.2d 279
(1998).

No. A-06-010: State ex rel. Tyler v. Houston. Petition of
appellant for further review overruled on February 13, 2006.
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No. A-06-010: State ex rel. Tyler v. Houston. Petition of
appellant for further review overruled on March 7, 2006, as
premature.

No. A-06-071: Cole v. Clarke. Petition of appellant for fur-
ther review overruled on June 7, 2006.

No. A-06-138: State v. Hymond. Petition of appellant for
further review overruled on June 28, 2006.

No. A-06-138: State v. Hymond. Petition of appellant pro
se for further review overruled on June 28, 2006.

No. A-06-365: Villarreal v. Villarreal. Petition of appellant
for further review overruled on June 20, 2006, as premature.
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Proceedings

CHIEF JUSTICE HENDRY: Good afternoon, everyone.

The Nebraska Supreme Court is meeting in special ceremo-
nial session on this 27th day of April, 2006, to honor the life
and memory of Former Supreme Court Justice Hale McCown
and to note his many contributions to the legal profession.

I would like to take this opportunity to introduce you to
my colleagues on the Supreme Court. Beginning to my far
left is Justice Lindsey Miller-Lerman. Next to Justice Miller-
Lerman is Justice Kenneth Stephan. To Justice Stephan’s right
is Justice William Connolly. To my far right is Justice Michael
McCormack. Next to Judge McCormack is Justice John Gerrard.
And to my immediate right is Justice John Wright. And I am
Chief Justice Hendry.

The Court further acknowledges the presence of Justice Hale
McCown’s daughter, Lynn; and son Bill; other members of the
family; members of the judiciary; members of the bar; and
friends of Former Supreme Court Justice McCown.

At this time the Court recognizes Former Nebraska Supreme
Court Chief Justice C. Thomas White, Chairman of the
Supreme Court’s Memorial Committee, who will conduct these
proceedings.

Mr. Chief Justice, good afternoon.

CHIEF JUSTICE WHITE: Good afternoon. May it please
the Court, there will be three speakers. The first of these speak-
ers that I'm pleased to introduce is a Former Chief Justice of
this Court, the Honorable William Hastings who served with
Justice McCown.

Justice Hastings.

CHIEF JUSTICE HENDRY: Good afternoon, Mr. Chief
Justice.

CHIEF JUSTICE HASTINGS: Good afternoon, sir.

(xxxvii)
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May it please the Court, William Hastings appearing as a
member of the committee to honor and memorialize former
judge of this court, H. Hale McCown.

Hale McCown was born January 19th, 1914, and died
September 1, 2005.

He served with distinction on this court from 1965 until his
retirement in 1983, having been appointed as the first Supreme
Court Judge so appointed under the merit plan of selection.

During his tenure he authored more than 750 opinions, of
which over 200 were dissents. I remember particularly his com-
ments on many occasions when it came his turn to speak during
consultation following oral arguments he would say something
like, “Well, I look at this a little differently.” You almost could
be sure he was going to write a dissenting opinion.

In an interview by the Omaha World-Herald, Former Governor
Frank Morrison ruefully recalled his judicial appointee’s integ-
rity, when after having signed a controversial tax bill appealed
to the Nebraska Supreme Court, he said, quote, My own
appointee wrote an opinion that my actions were arbitrary and
capricious, end of quotes.

Hale graduated from Hastings College in 1935 and from
Duke Law School in 1937. It was while a student at Duke
that he became a friend of Former President Richard Nixon.
It was that friendship that probably cost him an appointment
to the United States Court of Appeals. During the presiden-
tial campaign, Hale, although a registered Democrat, chaired
a Democrats for Nixon Committee. Unfortunately for him,
Johnson was elected president and he was not about to appoint
a friend of Nixon’s.

During World War II, McCown served in the Pacific as
a lieutenant of the United States Navy. Following his dis-
charge from service he returned to private practice of law
in Beatrice, Nebraska. During that time he was active in the
Nebraska Bar Association, serving as chair of the House of
Delegates from 1955 to ’56 and as president from 1960 to
1961. He was vitally interested in continuing legal educa-
tion. He served as a fellow of the American College of Trial
lawyers, as a member of the Legal Ethics Committee of the
American Bar Association and was elected to the American
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Law Institute in 1957 and served on its governing council
from 1969 to 2000.

Hale McCown has been listed in Who’s Who in America
since 1961 and was recognized by Hastings College in 1981
with an Outstanding Alumni Award and was honored by Duke
University in 1986 with the Charles S. Murphy Award for
outstanding public service. In 1996 the Nebraska State Bar
Foundation presented him with the Legal Pioneer Award for
a lifetime of achievements of a lawyer who makes innovative
contributions to the improvement of justice.

On a personal note, Hale was a consummate gentlemen, avid
world traveler and a lover of fine food and Scotch whiskey. His
and his wife Helen’s annual football season opener luncheon
co-hosted with Carl Olson and his wife was a party that many
of us looked forward to each year. We all miss his pleasant,
gentlemen ways as he lived up to his credo of “treat others with
respect, not necessarily because they deserve it, but because
you are a gentleman.”

Thank you.
CHIEF JUSTICE HENDRY: Thank you, Chief Justice
Hastings.

CHIEF JUSTICE WHITE: May it please the Court, the next
speaker will be Mr. Thomas Davies, a lifetime colleague and
friend of Judge McCown’s, a distinguished member of the bar
and a fine practicing lawyer.

Mr. Davies.

CHIEF JUSTICE HENDRY: Mr. Davies, good afternoon,
SiT.

MR. DAVIES: Good afternoon.

May it please the Court, my name is Thomas M. Davies, and
I am a member of the Lincoln law firm of Mattson, Ricketts,
Davies, Stewart & Calkins.

Hale McCown was my friend, and my assignment is to talk
not about the honors that he accumulated, and Judge Hastings
has covered all those. My assignment was to talk about Hale,
the individual, and the personal things in his life, and I'll try
to do that.

There was a family dinner last night and the whole family
is here, as you might know, and many others, and friends, and
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the — you could — the nostalgia was so thick you could cut it
with a knife, but it was a delightful evening and we heard a lot
of things. I revised my notes after last night’s meeting to bring
them up to date.

Now, I cannot discuss Hale McCown without discussing his
wife of 67 years, Helen, a beloved wife who was very support-
ive of Hale, and also of his three children, Bob, who is now
deceased; and Bill and Lynn, both of whom are here today.

I first met Hale before World War II, and my vintage rates
everything before World War II or after World War II. I knew
him before World War II but not well. As you have heard, he
and Helen graduated from the same Duke law class in 1937
with other outstanding persons, including Nixon and his wife
Pat, and they were good friends of theirs.

Helen, by the way, was the fourth woman to graduate from
Duke Law School.

When I graduated and was admitted to the bar in 1937, one
of the outstanding law firms in the state was the Beatrice firm
of Rinaker, Delehant and Hevelone. Rinaker was deceased, and
the law firm looked — needed help and they reached out to Hale
because he had grown up in Beatrice, had gone through Beatrice
High School and was well known. And Morris Hevelone met
Hale, who was coming from the West Coast, and he was com-
ing from Nebraska, they met in Greenriver, Wyoming, and it
was decided at that time that Hale would become a member of
that firm, and the family did move back to Nebraska.

We were all in World War II and Hale served in the Navy on
a CVE, which is an escort carrier. We called them Jeep carriers
— I was in the Navy — he told one story, so you’ll hear one
war story. They were at the time in the Philippines and it was
at the landing at Leyte Gulf, and a Japanese shell hit their ship,
went through — on through and out the other side and did not
explode, so that was something that was riding with him at
that time.

He returned to Beatrice after World War II. At that time the
Nebraska State Bar Association had a sort of a tax seminar
that toured the state and it was sort of a circus in a way. The
president of the bar always attended and, of course, talked to
the people about the Bar Association and how important it was.
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And Hale and Flav Wright were often on that, and I also was
on that panel for several years. And it was good.

By the way, George Turner was a clerk of this Court but he
was also secretary of the Bar Association, something that you
would not do now, but at that time — and he’d been with the
circus that headquartered in Fairbury and so he knew how to
set up a seminar and make reservations, and we traveled by
bus and train and it was quite a deal. And I mention it because
that’s where I knew Hale. That’s where I became acquainted
with him.

Now, the one thing to mention on the McCown family is the
polio that struck in 1953 and it hit the McCown family. Now,
Lynn had it but she was telling me that she had no residue. Bill
had a residue for a while; in other words, one side was — he
had a problem with one side, but it went away. But Bob had
severe paralysis and it never went away and was with him dur-
ing all of his lifetime and this was a tragedy that was with Hale
and Helen and Bill and Lynn all during the time that he was
alive. He was an outstanding fella. I’ll tell you about him.

We had him in our family for two weeks during one summer
when the family went on vacation and it was a great time. We
got to know him. I'm sure that he was down quite a bit but we
never saw it. He was always upbeat. And imagine that young
man lying flat on a hospital bed, or he finally — they were
able to work it out that he could be in a wheelchair for part
of the time. Had a brilliant mind. He graduated from Hastings
College and then had a Ph.D. in physics from Stanford.

Lynn was telling me that they were — that Hale and Helen
were looking around for a place where they could handle
somebody that was handicapped. The University of Illinois said
they could. Then they took Hale — I mean Bob — Hale took
Bob to the University of Illinois and they took one look at Bob
and said we can’t do it. He’s too badly paralyzed.

Then they somehow hooked up with Stanford and they went
there and Stanford said, well, we’re not set up. We really aren’t
set up for this, but we’ll do it. And so they did. And I think
during the times that he was in Hastings and also at Stanford,
the way they handled it, they had one of the students hired to
be with him all the time and take care of him and see that he
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got to class, and, of course, that student probably was getting
through school with that job.

My son, Tom, Jr, remembers that our family visited the
McCowns in Beatrice and my son was in junior high. He
remembers playing golf with Bob and that was just before Bob
was struck with polio.

Now, Helen and Hale built an addition to their house for
Bob. It was his separate room and they had also built a swim-
ming pool and Helen was out every day that it was possible
with Bob in that swimming pool for therapy.

Now, the other children, Bill and Lynn, were very supportive
of Bob. Bill graduated from the Nebraska College of Law and
went with Northwestern Mutual Life Company in Milwaukee
and became a vice president in charge of investments before
his recent retirement.

Lynn went to Smith College, the University of Nebraska and
graduated from Antioch. She married, had three children and
has been active in astrology.

Helen and Hale were great travelers and I think they went to
something like 67 countries. I was privileged to go with them,
they asked me to go, and I think we were the only three from
Nebraska of judges and lawyers. It was sort of a, you went
and met judges and lawyers from other countries. We went to
Poland, Czechoslovakia and Romania.

While we were in Poland there was a side trip that wasn’t a
part of the main trip, to the Nazi death chamber in Auschwitz.
I think we were chicken. We really didn’t want to go but we
thought that we must. And it was more terrible than we’d ever
read about. And since then you’ve maybe read that people
are denying that it happened and some are saying, oh, well,
it wasn’t as bad as they say it was. It was far worse and it
did happen.

Ross McCown is a nephew of Hale, a son of John, who
is deceased, and he and his wife, Lynn, are here today. He
remarked on Hale and Helen’s passion to golf and that they
played golf together here in Lincoln very often and that also
they played — would play golf on their trips at various places.

Hale was a Big Red fan and a — was interested in all sports.
He went to the Drake Relays every year with a group that
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he assembled from Beatrice, and son Bill came down from
Milwaukee with his special friend, Tom Mayo. Bill and Tom of
course are both here today and I think I heard that tomorrow
morning they will be going to the Drake Relays, so it’s a carry-
on of the old tradition. And I was privileged to be a part of that
group for several years.

Son Bill commented on Hale’s taste for Scotch whiskey
and he evidently had some very fine, aged premium Scotch,
but he was a rather canny, frugal Scotsman. He very seldom
touched that good stuff and he didn’t certainly give it to guests
very often and he certainly didn’t give it to his family, includ-
ing Bill.

His daughter, Lynn, had a final comment that her father
understood gratitude and was truly grateful for his life, his
career and his family.

My daughter Joanie had this summary on Hale. He was a
gentleman’s gentleman, and with that I concur.

Respectfully submitted.

CHIEF JUSTICE HENDRY: Thank you, Mr. Davies.

CHIEF JUSTICE WHITE: May it please the Court,
these are the transcribed remarks of Chief — Former Chief
Justice Norman Krivosha who is in Florida doing heavens
knows what.

“May it please the Court, it is with great respect and deep
humility that I join with others today to remember the life of
one of our most esteemed colleagues, Hale McCown, who
departed this life as he lived his life, quietly, on September 1,
2005, at the enviable age of 91.

“Born in Kansas, Illinois, on January 19, 1914, he received
his A.B. from Hastings College, Hastings, Nebraska, in 1935
and his law degree from Duke University College of Law in
1937. While he had a number of classmates who were destined
to fame, including President Richard Nixon, he had eyes for
only one of his classmates, Helen Lanier, who hailed from the
great Northwest, which already told you much about a woman
law student in the late thirties. They were married in 1938 and
at the time of his death had been happily married for 67 years.
Together they had three children, Bob, Bill and Lynn. Bob pre-
ceded Hale in death.
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“Little needs to be said about Mac’s beloved Helen, than to
recognize that each was the other’s best friend and their life
together was a model for any married couple. As they were
inseparable in life, so too were they inseparable in death.
Within just a few weeks following Hale’s death, Helen joined
him and those who knew this wonderful couple are sure they
are once again together.

“When in 1965, Hale came to the Nebraska Supreme Court,
the first appointee to the Court under the newly adopted merit
plan for the selection of judges, he brought to the Court a
vast and diverse knowledge of the law. He had practiced as a
‘country lawyer’ in Beatrice since leaving the Navy after World
War II and at the time of his appointment he was a senior part-
ner of McCown, Baumfalk & Dalke. While he took unusual
pride in calling himself a ‘country lawyer, he was anything
but. His knowledge of the law covered all fields. His peers
recognized his outstanding trial ability by electing him to the
American College of Trial Lawyers, reserved for only the best
of the best.

“Additionally, however, he served as a general counsel to a
number of corporations who later acquired national recogni-
tion. He was truly a full-service lawyer who brought that vast
and diverse background to the Court where as a court of appeal
as a matter of right, everything was placed upon the docket for
the Court’s consideration without choice. During the 18 years
he served on this Court he wrote more than 750 opinions.
More than 100 dissents, a practice with which I can iden-
tify. His opinions were clear and concise” — that was Judge
Krivosha’s observation, Your Honor. “His opinions were clear
and concise” —

CHIEF JUSTICE HENDRY: Thank you for clarifying that.

CHIEF JUSTICE WHITE: Yes. Thank you, Your Honor.
May I continue?

“His opinions were clear and concise and left none with
wondering what he meant, a practice to be emulated by all who
are called to render decisions on the law.

“Not only did he devote his legal talent for the benefit
of those who brought their claims before the Court, but he
likewise gave of his time and talent for the benefit of all in
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general. He served the Nebraska Bar Association as its chair
of the House of Delegates during 1995, 1956 — 1955, ’56
and as its president during 1960, 1961. He was elected as a
member of the prestigious American Law Institute in 1957 and
elected to its executive council in 1969, where he served until
2000, when he was made an emeritus member of the executive
council. A roster of the executive council reads as a who’s who
in American law and Hale’s name was appropriately included
among them.

“For me personally, having the experience — the oppor-
tunity to serve with Mac on this Court for five years was a
chance of a lifetime. While all of the members of this Court
were extremely kind to the brass young new Chief Justice
whom some of the Court properly called ‘Sonny, Hale was
particularly kind and helpful, always being sure that 1 was
pointed in the right direction and warned about where the
‘landmines’ were located. Although I did not always follow his
advice, I had no one to blame but myself. He was always there
if I needed him and sought his counsel.

“He was always open to new ideas and tolerant of others,
even when he totally disagreed. His dissents were models of
civility. He was the prototype of how one could disagree with-
out being disagreeable and he never carried a disagreement
beyond the dissent.

“An anonymous psalmist once wrote in part many years ago:
‘Even a long life ends soon. But a good name endures forever.’

“While it is true that Hale McCown lived a long life, of
greater importance is the fact that he left a good name which
will endure forever. When generations in the future years seek
to learn of the history of this Court, the name of Hale McCown
shall be at the top.

“While we shall miss his smiling gentle face, we shall for-
ever remember his good name. As I suggested at the outset, 1
am honored to have been selected to be permitted to say a few
words in memory of my colleague and friend, Hale McCown.
He shall remain in our hearts forever.”

That concludes the remarks of Judge Krivosha.

Your Honor, on a brief personal note, I was — served with
the Court for a number of years with Judge McCown.
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A long time ago a poet or playwright Thomas Bolt wrote of
another man who was a warrior, a soldier, a husband, a scholar,
a father, a man for all seasons. So was our friend, Judge
McCown, a man for all seasons. We will miss him.

This concludes our remarks, Your Honor.

CHIEF JUSTICE HENDRY: Thank you, Chief Justice
White.

I would like for the record to acknowledge the presence of a
few other people that I see with us today. I see Retired Supreme
Court Justice Nick Caporale is here. Current Chief Judge of
the Court of Appeals Everett O. Inbody is with us. Retired
Supreme Court Justice John Grant is with us this afternoon.
Our State Court Administrator, Janice Walker; Retired District
Court Judge William Rice; Retired District Court Judge Ronald
Reagan; Supreme Court Administrative Assistants, both Jackie
Hladik and Bette Johnson, are also with us this afternoon. And
we appreciate your presence being here very much.

I take this final opportunity to note for all those present
that this entire proceeding has been memorialized by the court
reporter. After these proceedings have been transcribed by
the court reporter, copies will be distributed to family mem-
bers and those of you who have spoken on behalf of Justice
McCown. We will also forward a copy of the transcription to
West Publishing for inclusion in the Northwest Reporter.

On behalf of the Nebraska Supreme Court, I extend this
appreciation to Former Chief Justice C. Thomas White, who
chaired the Court’s Memorial Committee, and who with the
assistance of Janet Bancroft from the Court Administrator’s
Office was primarily responsible for organizing this ceremo-
nial session.

This concludes the special ceremonial session of the Nebraska
Supreme Court.

The Court would encourage any of the participants, fam-
ily members and friends of Justice McCown to remain in the
courtroom for a moment to greet each other on this occasion.

CHIEF JUSTICE HASTINGS: Your Honor, may I suggest
that there is one more former judge —

CHIEF JUSTICE HENDRY: Yes, please.
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CHIEF JUSTICE WHITE: — Judge Bill Rice from Pawnee
City, District Judge.

UNIDENTIFIED SPEAKER: Bill Colwell.

CHIEF JUSTICE HASTINGS: What’d I say, Rice?

CHIEF JUSTICE HENDRY: All right. Thank you very much.
The record will so note.

All right. With that we are adjourned. Thank you all.

(Proceedings adjourned at 2:31 p.m.)
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MILLER-LERMAN, JJ.

STEPHAN, .

The Nebraska State Patrol (NSP) classified Clifton McCray as
a Level 3 sex offender under the Sex Offender Registration Act
(SORA), Neb. Rev. Stat. §§ 29-4001 to 29-4013 (Cum. Supp.
2004), and the district court for Lancaster County affirmed the
classification. In McCray v. Nebraska State Patrol, 270 Neb. 225,
701 N.W.2d 349 (2005) (McCray I), we affirmed the judgment of
the district court. We subsequently granted McCray’s motion for
rehearing and ordered that the case be reargued. During reargu-
ment, counsel for the NSP contended that an amendment to Neb.
Rev. Stat. § 29-2264 (Cum. Supp. 2002), which became effective
on September 4, 2005, applied to one of the issues presented in
this appeal. We requested and received supplemental briefing on
this issue from both parties. We now withdraw our opinion in
McCray I, and substitute this opinion, in which we find merit in
McCray’s arguments that the NSP erred in scoring his SORA risk
assessment and conclude that he is entitled to reclassification as
a Level 2 offender.

BACKGROUND
In 1998, McCray was convicted of three counts of third
degree sexual assault. He was sentenced to 75 days in jail on
one count, 45 days in jail on another count, and fined $500 on



McCRAY v. NEBRASKA STATE PATROL 3
Cite as 271 Neb. 1

the third count. These convictions brought him within the pur-
view of SORA, which requires a person convicted of a sex
offense to register with the sheriff of the county in which he
or she resides. See §§ 29-4003 and 29-4004. The information
obtained as a result of such registration is forwarded to the NSP,
which maintains a central registry of persons obligated to reg-
ister under SORA. § 29-4004(9). The NSP is required to deter-
mine each registrant’s risk of recidivism and assign a noti-
fication level based upon the degree of risk. § 29-4013(2)(b)
and (e); 272 Neb. Admin. Code, ch. 19, § 12 (2000). If the risk
of recidivism is low, the registrant is classified as a Level 1 of-
fender and law enforcement officials who are likely to encoun-
ter the offender must be notified. § 29-4013(2)(c)(i); 272 Neb.
Admin. Code, ch. 19, § 13.02 (2000). If the risk of recidivism
is determined to be moderate, the registrant is classified as a
Level 2 offender and schools, daycare centers, and religious and
youth organizations must also be notified. § 29-4013(2)(c)(i1);
272 Neb. Admin. Code, ch. 19, § 13.03. If a person is classi-
fied as a Level 3 offender, indicating a high risk of recidivism,
in addition to those groups entitled to notice with respect to
Levels 1 and 2 offenders, notification must also be given to
members of the public who are likely to encounter the offender.
§ 29-4013(2)(c)(iii); 272 Neb. Admin. Code, ch. 19, § 13.04.
See, also, Slansky v. Nebraska State Patrol, 268 Neb. 360, 685
N.W.2d 335 (2004).

Based upon factors enumerated in SORA that increase the
risk of recidivism, the NSP developed a risk assessment instru-
ment which it uses to evaluate all records and data concerning
the offender in order to classify every offender in the registry in
one of the three risk levels. See Slansky v. Nebraska State Patrol,
supra. A score of 70 and below on the risk assessment instru-
ment results in a Level 1 classification, a score of 75 to 125
results in a Level 2 classification, and a score of 130 or above
results in a Level 3 classification. See id.

McCray was initially classified as a Level 3 offender, based
upon a score of 155 on a risk assessment instrument completed
on December 6, 2000. He requested an administrative hearing to
challenge the classification. For reasons which are not entirely
clear from the record, a second risk assessment was completed



4 271 NEBRASKA REPORTS

on September 3, 2002, in which McCray received a score of 195.
At the time this risk assessment was completed, McCray’s crim-
inal history reflected a number of charges and convictions which
were used in scoring. These included convictions for the viola-
tion of a restraining order, operation of a motor vehicle without
an operator’s license, and injury or destruction of another’s prop-
erty, as well as charges for failing to appear in court. McCray’s
criminal record also included eight sexual assault charges. Of
those, three resulted in convictions, three were dismissed, and
two were identified as being filed with other citations. In
October 2002, McCray filed a request for a hearing to contest
his classification.

While administrative review was pending, McCray petitioned
the county court for Lancaster County to set aside a 1994 con-
viction for destruction of property of another, a 1998 conviction
for attempted violation of SORA, and a 1999 conviction for vio-
lation of a restraining order. See § 29-2264. Section 29-2264(2)
empowers a court to set aside certain criminal convictions in
which the sentence does not include incarceration. In May 2003,
the county court entered separate orders setting aside each of the
three convictions pursuant to McCray’s petitions.

On October 2, 2003, an administrative hearing was held to
review McCray’s challenge of his Level 3 classification. At the
hearing, McCray challenged the scoring of item 2 on the risk
assessment instrument, which assessed 30 points for three or
more convicted counts for offenses other than traffic offenses or
sex offenses. He also challenged item 14, which assessed 20
points for the fact that 24 months or less had elapsed between
McCray’s most recent arrest for a felony and/or Class I/II mis-
demeanor conviction and his prior release from court-ordered
confinement or supervision. The parties stipulated that the scor-
ing of items 2 and 14 was based entirely upon the three con-
victions which had been set aside in May 2003 pursuant to
§ 29-2264(4). McCray challenged the use of the set-aside con-
victions for scoring items 2 and 14. He also challenged the scor-
ing of item 9, which assessed 30 points for the nature of his
sexual assault behavior, based upon unsworn and unsigned vic-
tim statements given to police, which statements McCray argued
were not correlated to any specific conviction. McCray argued
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that subtraction of the 80 contested points would lower his score
from 195 to 115, placing him at a Level 2 risk classification.

On October 17, 2003, the hearing officer recommended that
McCray’s classification as a Level 3 sex offender be upheld. The
hearing officer found that “because an order setting aside a con-
viction does not completely negate the conviction, proceedings
such as sex offender risk assessment . . . may properly consider
convictions which have been set aside.” With respect to item 9,
the hearing officer found that the risk assessment manual does
not require that an offender be convicted or even charged for an
offense scored under that category. Rather, the hearing officer
found that there must merely be officially documented evidence
of physical force or restraint. The superintendent of the NSP
adopted the recommendations of the hearing officer as the deci-
sion of the NSP on October 22, 2003.

Pursuant to the Administrative Procedure Act, Neb. Rev. Stat.
§ 84-901 et seq. (Reissue 1999 & Supp. 2003), McCray filed a
timely petition in the district court appealing his classification
as a Level 3 sex offender. The district court affirmed McCray’s
classification, and McCray filed this appeal in which he con-
tended that the district court erred in finding that competent evi-
dence supported the scoring of items 2, 9, and 14 on the risk
assessment instrument.

In McCray I, we concluded with respect to items 2 and 14
that § 29-2264 was intended to operate prospectively and that
because “McCray’s convictions were not set aside until after his
risk assessment instrument was completed . . . the convictions
were properly considered.” 270 Neb. 225, 230-31, 701 N.W.2d
349, 354 (2005). We expressed “no opinion . . . on what effect
the convictions that were set aside would have on McCray’s
SORA assessment if the assessment had occurred after the con-
victions were set aside.” Id. at 231, 701 N.W.2d at 354-55. We
did not reach the issue of whether item 9 was properly scored
because the subtraction of the 30 contested points from item
9 would still leave a risk assessment score of 165, which is 35
points higher than the threshold for classification as a Level 3
offender. McCray filed a timely motion for rehearing, which
we granted.
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ASSIGNMENTS OF ERROR

McCray originally assigned, restated and consolidated, that
the district court erred in finding that competent evidence sup-
ported the scoring of items 2, 9, and 14 on the risk assessment
instrument. On rehearing, McCray assigns that we incorrectly
determined in McCray I that the orders setting aside his non-
sex-offense convictions could not be considered for purposes of
risk assessment because they were entered after the risk assess-
ment instrument was scored.

STANDARD OF REVIEW

[1-3] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Lein v. Nesbitt, 269 Neb. 109,
690 N.W.2d 799 (2005). When reviewing an order of a district
court under the Administrative Procedure Act for errors appear-
ing on the record, the inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is not arbi-
trary, capricious, or unreasonable. Id. Whether a decision con-
forms to law is by definition a question of law, in connection
with which an appellate court reaches a conclusion independent
of that reached by the lower court. Id.

[4] A party may move for rehearing in an appellate court
based upon any claimed mistakes or inaccuracies in statements
of fact or law in the opinion, and any questions involved which
the court is claimed to have failed to consider on the appeal.
Neb. Ct. R. of Prac. 13D (rev. 2000).

ANALYSIS

MAY EVENTS OCCURRING AFTER ORIGINAL SCORING OF
RisK ASSESSMENT INSTRUMENT BE CONSIDERED IN
REVIEW HEARING CHALLENGING RISK
ASSESSMENT CLASSIFICATION?

[5] We first address the threshold issue raised by McCray’s
motion for rehearing, which is whether events which occur after
the risk assessment instrument is scored but before the comple-
tion of administrative review may be considered by the reviewing
officer. SORA is a civil, nonpunitive regulatory scheme designed
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to protect the public from the danger posed by sex offenders.
Welvaert v. Nebraska State Patrol, 268 Neb. 400, 683 N.W.2d
357 (2004); Slansky v. Nebraska State Patrol, 268 Neb. 360, 685
N.W.2d 335 (2004); State v. Worm, 268 Neb. 74, 680 N.W.2d 151
(2004). The Nebraska State Patrol is required by law to *“adopt
and promulgate rules and regulations to carry out the registration
provisions of [SORA].” § 29-4013(1). Under rules and regula-
tions adopted pursuant to SORA, registrants are granted a limited
review hearing to contest their classification. Slansky v. Nebraska
State Patrol, supra; 272 Neb. Admin. Code, ch. 19, § 014 (2000).
These hearings are limited to the appropriateness of a registrant’s
classification. Id.

McCray argues that if our opinion in McCray I means that
the hearing officer may only review the accuracy of the risk
assessment as of the date of the initial scoring, then a reviewing
officer charged with determining the appropriate level of clas-
sification for an offender could not consider evidence of events
occurring after the initial scoring, even if those events involved
actual sexual recidivism. In the NSP’s original brief, it agreed
that the rules governing SORA are not intended to work in such
a manner and that the hearing officer is “entitled to consider the
latest [post-scoring] information” because the hearing officer’s
task is “not so much to decide whether the scorer erred, but to
use the latest and best information in conjunction with the [risk
assessment] Instrument and Manual in order to determine into
which Risk Level Classification the offender should be placed.”
Brief for appellee at 12.

Our review of the regulations existing at the time of the
administrative review process in this case, considered in light of
the protective purpose of SORA, supports the argument that a
hearing officer may consider events occurring after the initial
scoring of the risk assessment instrument in arriving at a rec-
ommendation of what risk assessment level should be adopted
by the NSP. The rules provided that “[nJo community notifica-
tion based upon classification levels shall be made until the
hearing and any subsequent appeals are final or eight (8) work-
ing days have passed since the classification notification was
mailed to the offender and no request for a hearing has been
received, whichever is later.” 272 Neb. Admin. Code, ch. 19,
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§ 014.03. At a review hearing, the offender “may present infor-
mation which challenges the application of the classification
instrument and which has a bearing on the risk of recidivism.”
272 Neb. Admin. Code, ch. 19, § 014.02. The rules permit
reclassification “if new information is received that would
appear to have a bearing on the risk of recidivism.” 272 Neb.
Admin. Code, ch 19. § 015.01 (2000). Thus, we conclude that
the orders setting aside McCray’s three prior convictions could
properly be considered by the hearing officer in resolving
McCray’s challenge to his Level 3 classification. We therefore
must resolve the issue which we did not reach in McCray I
whether the hearing officer and the district court erred in deter-
mining that the non-sex-offenses could be used for purposes of
scoring the risk assessment instrument, notwithstanding the fact
that they had been set aside under § 29-2264.

DOES SETTING ASIDE AND NULLIFICATION OF CONVICTION
PURSUANT TO § 29-2264 PRECLUDE ITS CONSIDERATION
FOR PURPOSES OF NEBRASKA SEX OFFENDER
RISK ASSESSMENT INSTRUMENT?
At the time of McCray’s review hearing, § 29-2264(2)

provided:

Whenever any person is convicted of a misdemeanor or fel-

ony and is placed on probation by the court or is sentenced

to a fine only, he or she may, after satisfactory fulfillment

of the conditions of probation for the entire period or after

discharge from probation prior to the termination of the

period of probation and after payment of any fine, petition

the sentencing court to set aside the conviction.
In determining whether to grant such a petition, a court is to con-
sider the behavior of the offender after sentencing, the likelihood
that the offender would not engage in further criminal activity,
and any other relevant information. § 29-2264(3). An order grant-
ing an offender’s petition under § 29-2264 would “(a) Nullify the
conviction; and (b) Remove all civil disabilities and disquali-
fications imposed as a result of the conviction.” § 29-2264(4).
However, the statute further provided that the setting aside of a
conviction pursuant thereto did not preclude proof of the convic-
tion for certain purposes, such as determining the sentence on any
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subsequent conviction of a criminal offense. See § 29-2264(5)(a)
through (g). In upholding the constitutionality of the set-aside
statute, we held as a matter of law that it did not result in the
granting of a pardon or partial pardon because it exempted cer-
tain civil disabilities from restoration. State v. Spady, 264 Neb.
99, 645 N.W.2d 539 (2002).

Each of the May 2003 orders setting aside McCray’s three
non-sex-offense convictions stated as follows:

IT IS THEREFORE ORDERED, ADJUDGED AND
DECREED BY THE COURT that defendant’s conviction
in the above-referenced matter is nullified and all civil dis-
abilities and disqualifications imposed as a result of the
conviction are removed, except for those matter [sic] spe-
cifically identified in Neb. Rev. Stat. § 29-2264(5)(a-g)
(Reissue 1995).

At the time of these orders, § 29-2264(5)(a) through (g) did not
specifically provide that convictions which had been nullified
and set aside could nevertheless be used for assessment of an
offender’s risk of recidivism under SORA. However, the hearing
officer concluded that because a conviction is not completely
negated by a set-aside order under § 29-2264(2), it can be prop-
erly counted as a conviction for purposes of scoring the SORA
risk assessment instrument. In affirming this decision, the dis-
trict court concluded that “the use of other convictions in the
assessment instrument” was consistent with the other purposes
specifically enumerated in § 29-2264(5) for which a set-aside
conviction could be used.

[6-10] Statutory interpretation presents a question of law.
Rauscher v. City of Lincoln, 269 Neb. 267, 691 N.W.2d 844
(2005). When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. /d. In the absence of ambiguity, courts
must give effect to the statutes as they are written. American
Employers Group v. Department of Labor, 260 Neb. 405, 617
N.W.2d 808 (2000). If the language of a statute is clear, the
words of such statute are the end of any judicial inquiry regard-
ing its meaning. State v. Warriner, 267 Neb. 424, 675 N.-W.2d
112 (2004); American Employers Group v. Department of Labor,
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supra. Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. State v. Wester, 269 Neb. 295, 691
N.W.2d 536 (2005); State v. Pathod, 269 Neb. 155, 690 N.W.2d
784 (2005). It is not within the province of a court to read a
meaning into a statute that is not warranted by the language; nei-
ther is it within the province of a court to read anything plain,
direct, or unambiguous out of a statute. State v. Warriner, supra,
State v. Gartner, 263 Neb. 153, 638 N.W.2d 849 (2002); State v.
Rubio, 261 Neb. 475, 623 N.W.2d 659 (2001). At the time
McCray’s convictions were set aside, § 29-2264(5)(a) through
(g) provided a specific list of purposes for which a criminal con-
viction could be used notwithstanding its nullification by an
order entered pursuant to § 29-2264(4). We find nothing in that
statutory language which would permit the use of such convic-
tions for purposes of assessing a sex offender’s risk of recidivism
under SORA. The fact that such use may be logically consistent
with other uses enumerated in § 29-2264(5)(a) through (g) does
not permit a court to read such language into the statute.

We have, on one occasion, held that a nullified conviction may
be used for a purpose not specifically permitted by § 29-2264(5).
In State v. Illig, 237 Neb. 598, 467 N.W.2d 375 (1991), we held
that a felony conviction which had been set aside pursuant to
§ 29-2264 could be used to prove the substantive element that
the defendant was a felon in a subsequent prosecution for felon
in possession of a firearm. In reaching this conclusion, we relied
in part on the reasoning of United States v. Germaine, 720 F.2d
998 (8th Cir. 1983), in which the Eighth Circuit Court of Appeals
held that a felony conviction which had been set aside under
§ 29-2264 could be used in proving a person was a felon for
purposes of a federal firearms charge. We cited portions of that
court’s opinion, noting that the setting aside of the conviction did
not alter its legality or establish that the defendant was innocent
of the crime for which he was convicted. We further reasoned that
under Neb. Rev. Stat. § 83-1,130(2) (Reissue 1987), the right of
a felon to possess a firearm is not restored even after a pardon in
the absence of an express authorization signed by the Governor,
which the defendant had not obtained. Nothing in the holding or
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reasoning of Illig permits us to read § 29-2264(5)(a) through (g)
to authorize the use of convictions which have been set aside for
purposes of risk assessment under SORA.

During the pendency of this appeal, the Legislature has ad-
dressed the precise issue before us. In 2005, § 29-2264(5) was
amended to provide that the setting aside of a conviction pur-
suant to § 29-2264(2) shall not:

(h) Preclude proof of the conviction as evidence when-
ever the fact of the conviction is relevant to a determination
of risk of recidivism under section 29-4013; or

(i) Relieve a person who is convicted of an offense for
which registration is required under the Sex Offender
Registration Act of the duty to register and to comply with
the terms of the act.

2005 Neb. Laws, L.B. 713, § 3. Section 29-4013, which is a
component of SORA, lists various “factors relevant to the sex
offender’s risk of recidivism” which the NSP is to consider in
determining a sex offender’s risk classification. These include
“[a]ny criminal history of the sex offender indicative of a high
risk of recidivism, including . . . [t]he number, date, and nature
of prior offenses.” § 29-4013(2)(b). The State contends that the
amendment to § 29-2264(5) applies to this case because of a
contemporaneous amendment to § 29-2264(6), which now pro-
vides that “changes made to this section by Laws 2005, LB 713,
shall be retroactive in application and shall apply to all persons,
otherwise eligible in accordance with the provisions of this sec-
tion, whether convicted prior to, on, or subsequent to September
4, 2005.” See § 29-2264(6) (Supp. 2005).

[11] We conclude that the 2005 amendments to § 29-2264(5)
are not applicable to this case. The orders setting aside McCray’s
convictions are final judgments which nullified the convictions
and removed all civil disabilities which were not exempted from
restoration by § 29-2264(5)(a) through (g) as it existed on the
date of the orders. See State v. Spady, 264 Neb. 99, 645 N.W.2d
539 (2002). A legislative act will not be permitted, even if an
intent to do so is clear, to operate retrospectively where it will
have the effect of invalidating or impairing rights which have
vested by virtue of the judgment of a court. Karrer v. Karrer,
190 Neb. 610, 211 N.W.2d 116 (1973). The 2003 orders vested
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McCray with a right to have the three set-aside convictions
used only for those purposes enumerated in the statute at the
time the orders were entered. Applying the amended version of
§ 29-2264(5) to this case would have the effect of modifying the
judgments to add a new purpose for which the set-aside convic-
tions could be used, thereby impairing McCray’s rights. While
the Legislature is free to expand the statutory list of civil dis-
abilities which are not restored by a judgment setting aside and
nullifying a conviction pursuant to § 29-2264(4), such amend-
ments cannot impair rights vested by judgments entered under
prior versions of the statute. Accordingly, we conclude that the
district court erred in affirming the NSP’s use of the set-aside
convictions in scoring items 2 and 14 of the risk assessment
instrument used to determine McCray’s recidivism risk level.

Was THERE COMPETENT EVIDENCE TO SUPPORT SCORING
OF ITEM 9 OF RI1SK ASSESSMENT INSTRUMENT?

McCray also challenged the assessment of 30 points on item
9 of the risk assessment instrument, entitled “Nature of Sexual
Assault Behavior.” The scorer is instructed to check all of the
seven listed behaviors that apply. The manual for the Nebraska
sex offender risk assessment instrument (Manual) includes the
following scoring criteria for item 9: “Score the nature of the
sexual assault in the current offense and any previous sexual
assaults noted in official documentation. Do not score any cat-
egory more than once.” According to the commentary set forth
in the Manual, item 9 “is designed to reflect the level of risk
posed by an offender who uses varying degrees of force. The
greater the amount of force or the more types of force utilized,
the higher the score.”

McCray was scored 5 points for behavior that fell into the
“Fondling/Manipulate/Seduce/Coerce/Authority” category and
25 points for behavior categorized as “Physical Force or Vio-
lence/Restrained Victim/Threatened with Weapon or Dangerous
Object.” The scoring was based on behavior described in ex-
hibits 6, 7, and 8, which are transcripts of unsworn statements
obtained by police from three different persons on January 14
and 15, 1997. McCray’s attorney objected to the admissibility of
these exhibits on the ground that there was no evidence that the



McCRAY v. NEBRASKA STATE PATROL 13
Cite as 271 Neb. 1

conduct alleged to have occurred in the statements was true, nor
was there evidence that the statements were “relevant to any of
the third degree sexual assault convictions that were used to
score this instrument.” McCray’s objections were overruled by
the hearing officer. Dr. Shannon Black, testifying on behalf of
the NSP, testified that for purposes of scoring the instrument:
We look for official documentation of those 14 items. If
something is never charged or it never comes to a final con-
clusion, then that item would not be scored, but anything
else that — if there’s founded allegation, for example, in a
CPS record, we would score that. So, as long [as] we have
official documentation of it and — then we would score
that type of behavior of that sexual assaultive incident.
So it doesn’t have to ultimately be a conviction because,
again, we could have plea bargains or other things [where]
that specific case [does] not [result in a] convict[ion], but
we have official documentation of that behavior when we
score that.
On cross-examination, Black admitted that she was unable to
correlate any of the victims’ statements to any of McCray’s
convictions.

The hearing officer concluded that the Manual does not
require that the offender be convicted or even charged for the
behavior that forms the basis of scoring item 9. She opined that
there must simply be evidence of physical force or restraint in
official documentation. In its de novo review, the district court
agreed that item 9 had been properly scored. McCray primarily
contends that exhibits 6, 7, and 8 should not have been used to
score item 9 because it is unclear from the record whether the
behavior described in those statements formed the basis of a
convicted charge, or a charge which was either dismissed or
withdrawn.

Under SORA, the NSP must consider any criminal history
of the offender “indicative of a high risk of recidivism.”
§ 29-4013(2)(b)(iii). The NSP must specifically consider:

(A) Whether the conduct of the sex offender was found
to be characterized by repetitive and compulsive behavior;

(B) Whether the sex offender committed the sexual
offense against a child;
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(C) Whether the sexual offense involved the use of a
weapon, violence, or infliction of serious bodily injury;

(D) The number, date, and nature of prior offenses;

(E) Whether psychological or psychiatric profiles indi-
cate a risk of recidivism;

(F) The sex offender’s response to treatment;

(G) Any recent threats by the sex offender against a per-
son or expressions of intent to commit additional crimes;
and

(H) Behavior of the sex offender while confined.

Id. We agree that the criminal history to which the statute refers
is not limited to conduct for which the offender has been con-
victed. However, it does not follow that wholly unsubstantiated
allegations are necessarily a part of such history. See Matter of
C.A., 146 N.J. 71, 89, 679 A.2d 1153, 1162 (1996) (holding crim-
inal history factors similar to § 29-4013(2)(b)(iii) include non-
conviction offenses “provided there is sufficient evidence that the
offense occurred”).

Item 3 of the SORA risk assessment instrument, entitled
“Other Sex/Sex Related Attorney Filed Charges Not Resulting in
Conviction,” specifically permits the scoring of certain criminal
charges which do not result in conviction. The Manual sets forth
the scoring criteria for item 3 as follows:

Total number of misdemeanor or felony sex/sex related
attorney filed charges that the subject had but was not con-
victed. No convictions should be used. Include criminal
history from Nebraska and other jurisdictions. This would
include any sex/sex related charges associated with the cur-
rent conviction that were plea-bargained. Include sex of-
fense charges that have an unknown disposition, juvenile
criminal adjudications (if available) and dismissed charges
that were part of a plea bargain, but not wholly dismissed,
declined, not guilty or nolle prosecute.

(Emphasis in original.) Based upon the Manual and Black’s tes-
timony, it seems clear that under item 9, the scorer could include
those behaviors related to the convicted sex offenses scored in
item 1 as reflected in the official documentation of those con-
victions, inasmuch as the conviction would ordinarily establish
the truth of the documentation. The scorer could also include
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behaviors associated with charged offenses not resulting in con-
viction which are scored under item 3 because the prosecutor’s
decision to file the charge and the absence of an acquittal or out-
right dismissal afford some basis for concluding that the facts
reflected in the official documentation are true.

In this case, however, there is nothing in the record to corre-
late the behaviors reflected in the victim statements to any of the
three sex offenses for which McCray was convicted. Moreover,
McCray received a score of “0” on item 3 of the risk assessment
instrument, indicating that he had no attorney filed sex offense
charges not resulting in conviction which could be considered
for purposes of determining his risk of recidivism. The comment
for item 3 states: “Per pre-hearing conference . . . McCray was
convicted of 3 counts [sic] charges were not plea bargained as
originally scored 08/27/02 Dr. Black.” Thus, the truth of the
accounts contained in the victim statements cannot be estab-
lished on the ground that they were relied upon as a basis for
prosecution. Nor is there anything else in the record to establish
the truth of the unsworn statements.

Section 84-914(1) provides in part: “An agency may admit
and give probative effect to evidence which possesses probative
value commonly accepted by reasonably prudent persons in the
conduct of their affairs and exclude incompetent, irrelevant,
immaterial, and unduly repetitious evidence.” In McKibbin v.
State, 5 Neb. App. 570, 577, 560 N.W.2d 507, 512 (1997), the
Nebraska Court of Appeals concluded in an income withhold-
ing proceeding that a court clerk’s mere “indication” to an
attorney that a father owed back child support was insufficient
to establish that fact “even under the relaxed evidentiary rule of
§ 84-914(1).” Here, we conclude that the unsworn victim state-
ments which were not correlated to any offense for which
McCray was charged or convicted and which bore no other
indicia of probative value did not constitute competent evidence
to support the NSP’s scoring of item 9 of the risk assessment
instrument.

CONCLUSION
For the reasons discussed herein, we withdraw our prior opin-
ion, McCray v. Nebraska State Patrol, 270 Neb. 225, 701 N.W.2d
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349 (2005), and substitute this opinion in which we conclude that
the district court erred in affirming the NSP’s scoring of 30 points
on item 2, 30 points on item 9, and 20 points on item 14 of the
risk assessment instrument used to determine McCray’s risk of
recidivism under SORA. Subtraction of the 80 points erroneously
assessed for these three items results in a score of 115, which falls
within the range for a Level 2 classification. Accordingly, we
reverse the judgment of the district court and remand the cause
with directions to reverse the decision and order of the NSP and
remand the case to the NSP with directions to reclassify McCray
as a Level 2 offender on the basis of a total score of 115 on the
risk assessment instrument.
REVERSED AND REMANDED WITH DIRECTIONS.
HEenDRY, C.J., and WRIGHT, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
RODNEY MASON, APPELLANT.
709 N.W.2d 638

Filed February 3, 2006. No. S-04-852.

1. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s refusal to give a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the
court’s refusal to give the tendered instruction.

2. Rules of Evidence: Appeal and Error. In proceedings where the Nebraska Evidence
Rules apply, the admissibility of evidence is controlled by the Nebraska Evidence
Rules; judicial discretion is involved only when the rules make discretion a factor in
determining admissibility.

3. Expert Witnesses: Appeal and Error. The standard for reviewing the admissibility
of expert testimony is abuse of discretion.

4. Judgments: Words and Phrases. An abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreasonable or if its action is
clearly against justice or conscience, reason, and evidence.

5. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is
direct, circumstantial, or a combination thereof, and regardless of whether the issue
is labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to
prove a prima facie case, the standard is the same: In reviewing a criminal convic-
tion, an appellate court does not resolve conflicts in the evidence, pass on the cred-
ibility of witnesses, or reweigh the evidence; such matters are for the finder of fact,
and a conviction will be affirmed, in the absence of prejudicial error, if the evidence
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admitted at trial, viewed and construed most favorably to the State, is sufficient to
support the conviction.

Motions for Mistrial: Appeal and Error. The decision whether to grant a motion
for mistrial is within the discretion of the trial court and will not be disturbed on
appeal in the absence of an abuse of discretion.

Jury Instructions: Appeal and Error. It is not error for a trial court to refuse to give
a party’s requested instruction where the substance of the requested instruction was
covered in the instructions given.

__ . Allthe jury instructions must be read together, and if, taken as a whole,
they correctly state the law, are not misleading, and adequately cover the issues
supported by the pleadings and the evidence, there is no prejudicial error necessi-
tating reversal.

Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on
a lesser-included offense if (1) the elements of the lesser offense for which an instruc-
tion is requested are such that one cannot commit the greater offense without simul-
taneously committing the lesser offense and (2) the evidence produces a rational basis
for acquitting the defendant of the greater offense and convicting the defendant of the
lesser offense.

Rules of Evidence: Expert Witnesses. An expert’s opinion is ordinarily admissible
under Neb. Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995), if the witness (1)
qualifies as an expert, (2) has an opinion that will assist the trier of fact, (3) states
his or her opinion, and (4} is prepared to disclose the basis of that opinion on cross-
examination.

Trial: Rules of Evidence: Expert Witnesses. Once a party opposing an expert’s tes-
timony has sufficiently called into question the testimony’s factual basis, data, princi-
ples, or methods, or their application, the trial judge must determine whether the tes-
umony has a reliable basis in the knowledge and experience of the relevant discipline.
P . The initial task lalls on the party opposing expert testimony to suf-
ficiently call into question the reliability of some aspect of the anticipated testimony.
After the factual basis, data, principles, or methods, or their application has been suf-
ficiently called into question, then the proponent of the expert testimony has the bur-
den of showing that the testimony is reliable.

Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly
granted in a criminal case where an event occurs during the course of a trial which is
of such a nature that its damaging effect cannot be removed by proper admonition or
instruction to the jury and thus prevents a fair trial.

Appeal from the District Court for Lancaster County: STEVEN

D. Burns, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, Andrea

D. Snowden, and Ryan Esplin, Senior Certified Law Student, for
appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for

appellee.
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HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
Rodney Mason appeals his convictions and sentences in
Lancaster County District Court for first degree murder and use
of a deadly weapon to commit a felony. Mason assigns error
to, inter alia, the trial court’s refusal to give certain requested
instructions with respect to the testimonies of the State’s main
witnesses against him and to the trial court’s disposition of his
challenge to the testimony of the State’s firearms expert. We
affirm Mason’s convictions and sentences.

STATEMENT OF FACTS

On July 31, 2003, the State filed an information charging
Mason with first degree murder and use of a deadly weapon
to commit a felony in connection with the April 6, 2003, shoot-
ing death of Sergio King in Lincoln. The main evidence against
Mason consisted of the testimonies by three eyewitnesses:
Nicole Wagy, Prentice Mason (Prentice), and Lolester Mitchell.
Prentice is Mason’s brother. Wagy and Prentice both generally
testified that they were in Wagy’s car with Mason and King
when Mason shot King. Mitchell testified that he was in another
car when he saw King exiting Wagy’s car and saw King shot by
someone from inside Wagy’s car. Mitchell was unable to identify
which person within Wagy’s car fired the shot and was unable to
identify Mason as being one of the people inside the car. The
evidence at trial also included testimony by several other wit-
nesses, including expert testimony by the forensic pathologist
who performed the autopsy, which results showed that King
died from gunshot wounds, and by a firearms expert from the
Nebraska State Patrol who testified regarding his examination
of the bullets and casings found in or near King’s body.

Testimonies of Wagy and Prentice.

Wagy and Prentice were the two witnesses who identified
Mason as the person who shot King. Wagy testified that she
was at a party at Prentice’s house on the night of April 5, 2003.
Mason was also at the party. Mason and some other individuals
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spent the night at Wagy’s apartment. On the morning of April 6,
Wagy decided to obtain some marijuana and she contacted King,
from whom she had previously bought marijuana. Wagy drove
her car to meet King, and she brought Mason with her. Wagy and
Mason picked up Prentice on the way to meeting King. Mason
rode in the front passenger seat of Wagy’s car, and Prentice rode
in the passenger’s-side back seat. Wagy drove to a location where
they met King. Another person was in the car with King. King
did not want to stay at that location because it was near a police
substation, so they drove both cars to some other locations until
they arrived at the place chosen by King. King came out of his
car and got into the driver’s side back seat of Wagy’s car. The
parties in the car had a conversation regarding the purchase of
marijuana, and eventually the conversation turned to a discus-
sion of purchasing crack cocaine. At one point, Mason pulled out
a gun and told King, “Break yourself.” Mason then fired a shot
at King, and Wagy noticed blood on King’s hand. King got out
of Wagy’s car and ran toward his car, and Wagy drove away.
Wagy did not recall hearing or seeing a second shot. She testi-
fied that she did not know that Mason was going to shoot King.
After the shooting, Wagy drove to Prentice’s home, where she
stayed for a while before leaving Prentice and Mason and return-
ing to her home. She checked into a hotel that night with some
friends and learned from a television news report that King had
been killed. After learning of the killing, Wagy and a friend took
her car to a location west of Lincoln, where they intentionally
crashed and burned the car. Wagy then returned to the hotel
room, where she stayed that night and where the police found
her the next day and questioned her regarding King’s shooting.
Prentice’s testimony regarding the events of April 6, 2003,
was similar to the account given by Wagy. Prentice testified that
when he got into Wagy’s car, he did not know there was going
to be a drug transaction, and that he learned about the transac-
tion when he heard Wagy make a call to King. Later, as Mason
and King were talking about drug transactions in Wagy’s car,
Prentice stated that he saw Mason pull out a gun. Prentice tes-
tified that he knew Mason had a gun with him because Mason
had shown it to him earlier, but Prentice stated that he did not
know Mason was going to use it. Prentice stated that the gun
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was a “Tech-22.” Prentice next testified that he heard Mason tell
King, “Break yourself.” Prentice testified that “break yourself”
meant that Mason was telling King to “Give me what you got. .
. . Anything you have, give it to me.” Prentice testified that
King “looked at [Mason] funny” and that Mason then shot King
in the hand. King’s hand was resting on his thigh. Prentice testi-
fied that King then got out of the car and that as King was leav-
ing the car, Mason shot at King a second time.

Prentice testified that Wagy drove the car away immediately
after the shootings and that he did not know whether the second
shot hit King or what happened to King after they left. According
to Prentice, Wagy, Mason, and Prentice returned to Prentice’s
apartment, and Prentice threw the clothes he had been wearing
into a Dumpster. Prentice learned that night from television news
reports that King had died. After learning of King’s death,
Prentice asked a cousin to take him and Mason to Omaha.

Both Wagy and Prentice were contacted by police some time
after King’s death and each provided various different stories to
police before they eventually told the version of events to which
they testified at trial and which identified Mason as the shooter.
These stories ranged from Prentice’s initial denial of any knowl-
edge or involvement to Wagy’s identifying people other than
Mason as the shooter. Both Wagy and Prentice were questioned
at trial regarding their prior inconsistent statements.

During Wagy’s testimony, Mason requested that a limiting
instruction based on NJI2d Crim. X5.3 regarding prior incon-
sistent statements be read to the jury at the end of Wagy’s testi-
mony. Mason requested a similar instruction with respect to
Prentice’s testimony. The court denied both requests. In deny-
ing the request at the time of Prentice’s testimony, the court
noted that it had given an expanded introductory jury instruc-
tion at the beginning of trial regarding the evidence that can be
considered in determining witness credibility and that the in-
struction covered significant portions of what Mason requested
in this instruction. The court also gave a final jury instruction to
the effect that the jury could consider prior inconsistent state-
ments in determining the credibility of witnesses; however, the
court denied Mason’s request to give final jury instructions spe-
cifically naming Wagy and Prentice as witnesses whose prior
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inconsistent statements could be considered in determining
their credibility.

Mason also requested final jury instructions with respect to
both Prentice’s and Wagy’s testimonies that were based on
NJ12d Crim. 5.6, regarding accomplice testimony. Instead of the
requested instruction, the court gave an instruction stating, “You
should closely examine the testimony of . . . Wagy and Prentice
... for any possible motive each might have to testify falsely.”
Mason objected to this instruction.

Firearms Expert Testimony.

Prior to trial, Mason filed a motion in limine seeking to
prevent the State from presenting evidence “regarding firearm
examination, toolmark examination, rifling characteristics ex-
amination, comparison testing or manufacturer identification
completed on bullets or shell casings in this case.” He asserted
that such evidence did “not meet the foundation requirements set
forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579[, 113 S. Ct. 2786, 125 L. Ed. 2d 469] (1993) and adopted by
the Nebraska Supreme Court in Schafersman v. Agland Coop.,
262 Neb. 215[, 631 N.W.2d 862] (2001).” Mason requested an
evidentiary hearing to determine the reliability of such evidence
and whether the witness who would present such testimony was
an expert and would give relevant testimony. In response to the
motion in limine, the court ordered the State’s expert to submit
himself for a deposition and ordered Mason to “file a specifi-
cations [sic] of the inadequacies of the expert’s testimony in suf-
ficient detail to permit the state to respond, together with all
documentary evidence he intends to rely on and a brief in sup-
port thereof.” The court further ordered the State to respond to
Mason’s filing, ordered Mason to file a reply to the State’s
response, and set a hearing date.

The State’s firearms expert, Mark S. Bohaty, gave a deposition
on January 16, 2004, in which he was questioned by Mason. The
State was present at the deposition but did not question Bohaty.
Thereafter, Mason filed a second motion in limine in which he
argued, inter alia, that the evidence was not relevant because the
expert could only testify as to what might have happened; that
any probative value of the evidence would be outweighed by the
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danger of unfair prejudice, because the expert’s conclusions were
based on conjecture; that reliability of the expert’s theory and
methodology had not been established, because the expert only
provided his opinion as to such reliability and did not provide any
documentation of testing of such reliability; and that the expert
had not provided documentation to show that the instruments he
used were routinely tested and assessed to ensure accuracy. At the
hearing on Mason’s motion in limine, the State entered into evi-
dence the laboratory report of Bohaty’s firearms testing. In addi-
tion, because Bohaty had testified at the separate trial of Mason’s
cousin regarding much the same matters to which Bohaty was
going to testify in Mason’s trial, the State offered the bill of
exceptions from the cousin’s trial.

On February 25, 2004, the court entered an order overruling
the motion in limine. The court stated in the order, inter alia, that

the testimony Sgt. Bohaty intends to offer will address the

bullets retrieved from the body of the victim in this case, . . .

King, shell casings found at the scene of the shooting, the

type of firearms that would make the markings found on the

bullets, and a comparison of the appearance of those fire-

arms to descriptions of the firearm used in this shooting.
Regarding Mason’s challenge to the reliability of Bohaty’s
expert testimony, the court generally found that there was no
evidence to suggest that the methodology Bohaty used to form
his opinions was unreliable, that Bohaty appeared well qualified
to render such opinions, that the opinions Bohaty intended to
offer did not appear to overreach the techniques he used to reach
his conclusions, and that the techniques he used were accepted
in the firearms identification community. The court therefore
denied Mason’s motion in limine.

When Bohaty testified at trial, Mason renewed his objection
based on the motion in limine. The court overruled the objection
and noted Mason’s continuing objection. Bohaty generally testi-
fied regarding his qualifications and the reliability of the methods
he used to form his expert opinions. He testified that he had
examined the bullets and cartridges related to King’s shooting
and that although he could not positively identify the bullets as
having come from the same gun, the markings on the bullets were
consistent with their having been fired from one gun. Bohaty also
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testified that from his examination of the markings on the bullets,
he determined that they had been fired from one of two types of
guns, one of which was a Tech-22. Prentice had testified that
Mason had a Tech-22 with him on the day of the shooting. The
Tech-22 was not located. Bohaty was shown a drawing of a gun
made by Wagy in which she described the gun Mason had, and
Bohaty testified that the drawing was consistent with the appear-
ance of a Tech-22.

Testimony of Forensic Pathologist.

During direct testimony by the forensic pathologist, Dr.
Matthias Okoye, the State asked that Dr. Okoye be allowed to
review his final anatomic report in order to refresh his memory.
Mason had no objection upon the initial request. However, after
further testimony, Mason objected, stating that Dr. Okoye was
“just reading from his [final anatomic] report. He’s not testify-
ing from any independent recollection or anything like that at
this time.”

In connection with his contention that Dr. Okoye was read-
ing from his report, Mason pointed to testimony in which Dr.
Okoye stated that a small projectile was recovered in relation to
a “gunshot wound of the left anterior thigh area,” and then
immediately thereafter, Dr. Okoye had corrected his statement
saying “Actually, it’s a typographical error. It should be right. .
.. It was the right thigh. So this is, you know, [a] typographical
error. . . . And then on page six, you know, instead of — instead
of left it should be right, actually. On the heading should be
right.” The court overruled Mason’s objection, stating, “Well,
I’m going to let him proceed. . . . [Dr. Okoye’s] not just reading
out loud what his report is. . . . I think that’s apparent to every-
body that he’s reading his report and then testifying.” Mason did
not make a specific objection after this ruling.

Other Matters at Trial.

Mason made two motions for mistrial during the course of the
trial. The first motion for mistrial occurred during jury selection.
Prior to jury selection, the court had granted Mason’s motion to
allow him to wear civilian clothing and to remove all visible
restraints in order to shield the jury from the fact that Mason was
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in jail during the pendency of the trial. During voir dire, jurors
had been asked if they knew anyone in the courtroom. At the end
of voir dire, the State asked if anyone “for whatever reason
would answer something different or wants to offer any other
opinions.” One potential juror stated that “there is [sic] two peo-
ple that have changed in this room since this morning and I do
know one of them fairly close.” The prospective juror stated that
the person he knew was “[y]our transport jailer.” The State did
not pursue the issue, and the prospective juror gave no further
elaboration. Immediately thereafter, the proceedings were ad-
Journed, and after recess, before the prospective jurors returned,
Mason moved for mistrial based on the potential juror’s identi-
fication of a person in the courtroom as a transport jailer. The
motion was denied. Further, Mason rejected the court’s offer to
instruct the other potential jurors to ignore the comment, rea-
soning that such instruction would draw their attention to the
comment. Jury selection continued.

The second motion for mistrial occurred during Prentice’s
testimony. Prior to trial, the court had sustained a motion in
limine preventing witnesses from testifying about their own or
others’ participation in gangs. During direct examination, the
State asked Prentice why he initially lied to the police. Prentice
replied that he was scared, that he was protecting his brother,
and that “if — well, where I grew up, if you sit there and tell
somebody it can probably mean your life.” Defense counsel
immediately approached the bench and moved for mistrial,
arguing that Prentice’s answer violated the motion in limine
against testimony regarding gang affiliation. The court denied
the motion for mistrial, and Prentice’s testimony continued.

At the final jury instruction conference, Mason requested a
lesser-included offense instruction on robbery and attempted
robbery as lesser-included offenses of felony murder. The court
refused the instruction.

The jury found Mason guilty of first degree murder and use of
a deadly weapon to commit a felony. The court sentenced Mason
to life imprisonment on the murder conviction and to a consec-
utive term of 10 to 25 years’ imprisonment on the weapon con-
viction. Mason appeals.
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ASSIGNMENTS OF ERROR

Mason asserts that the court erred in (1) refusing to give his
requested instructions regarding prior inconsistent statements
with respect to Wagy’s and Prentice’s testimonies; (2) refusing
to give his requested accomplice instructions with respect to
Wagy’s and Prentice’s testimonies; (3) refusing to give a lesser-
included offense instruction regarding robbery and attempted
robbery; (4) overruling his motion in limine and allowing the
expert testimony of Bohaty and, specifically, in placing the bur-
den of proof on him and in giving inadequate reasoning for its
ruling; (5) allowing the forensic pathologist to testify using his
final anatomic report; and (6) overruling both his motions for
mistrial. Mason also asserts that there was insufficient evidence
to support his convictions.

STANDARDS OF REVIEW

[1] To establish reversible error from a court’s refusal to give
a requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3) the
appellant was prejudiced by the court’s refusal to give the ten-
dered instruction. State v. Wisinski, 268 Neb. 778, 688 N.W.2d
586 (2004).

[2-4] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility. State
v. King, 269 Neb. 326, 693 N.W.2d 250 (2005). The standard for
reviewing the admissibility of expert testimony is abuse of dis-
cretion. Id. An abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason, and
evidence. /d.

[5] Regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the is-
sue is labeled as a failure to direct a verdict, insufficiency of the
evidence, or failure to prove a prima facie case, the standard is
the same: In reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the credibility
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of witnesses, or reweigh the evidence; such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed and
construed most favorably to the State, is sufficient to support the
conviction. State v. Sanders, 269 Neb. 895, 697 N.W.2d 657
(2005).

[6] The decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion. State v. Van,
268 Neb. 814, 688 N.W.2d 600 (2004).

ANALYSIS
Prior Inconsistent Statements Instructions.

Mason first asserts that the court erred in refusing to give his
requested instructions regarding prior inconsistent statements at
the time of Wagy’s and Prentice’s testimonies. The instructions
Mason requested with respect to Wagy’s testimony read as follows:

Members of the jury, the evidence that . . . Wagy
allegedly made statements that may be inconsistent with
her testimony in court was brought to your attention only
to help you decide if you believe what . . . Wagy testified
to in court and, if so, how much to rely on that testimony.
If you believe that she said something different earlier, then
it will be up to you to decide if what she said here in court
was true. You may not consider what may have been said
earlier as proof of [Mason’s] guilt or of any fact contained
in those earlier statements.

Mason requested a similar instruction with respect to Prentice’s
testimony.

To establish reversible error from a court’s refusal to give a
requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3) the
appellant was prejudiced by the court’s refusal to give the ten-
dered instruction. State v. Wisinski, 268 Neb. 778, 688 N.W.2d
586 (2004). The parties do not appear to dispute that the pro-
posed instructions were correct statements of the law, and as
Mason notes, the instructions were based on NJI2d Crim. X5.3.
It further appears undisputed that the evidence supported the
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instructions because there was evidence that both Wagy and
Prentice had made prior statements that were inconsistent with
their testimonies at trial. Thus, resolution of this issue depends
on whether Mason was prejudiced by the court’s refusal to give
the tendered instructions. We conclude that Mason was not prej-
udiced and that therefore, the court’s refusal to give the instruc-
tions was not reversible error.

Mason argues that he was prejudiced by the refusal to give the
instructions because it was critical to his defense to emphasize
the numerous inconsistent statements made by the two witnesses
whose testimonies served as evidence identifying him as the
shooter. He argues that the instructions needed to be given at the
time of those testimonies in order to properly focus the jury’s
attention on the significance of the prior inconsistent statements.

[7,8] We have stated that it is not error for a trial court to refuse
to give a defendant’s requested instruction where the substance of
the requested instruction was covered in the instructions given.
State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005). All the jury
instructions must be read together, and if, taken as a whole, they
correctly state the law, are not misleading, and adequately cover
the issues supported by the pleadings and the evidence, there is
no prejudicial error necessitating reversal. /d. In this respect, we
note that in both the opening and closing instructions, the court
instructed the jury regarding the use of prior inconsistent state-
ments to assess witnesses’ credibility. Ordinarily, these opening
and closing instructions are sufficient. In the opening instruc-
tions, the jury was instructed that it would decide the credibility
of witnesses and that in determining credibility it could consider,
inter alia, “previously [sic] statements or conduct of the witness
that tends to support or to contradict the witness’ testimony at this
trial.” In the closing instructions, the court similarly instructed
the jury members that they were “the sole judges of the credibil-
ity of the witnesses” and that in determining this they could con-
sider, inter alia, “[a]ny previous statement or conduct of the wit-
ness that is consistent or inconsistent with the testimony of the
witness at this trial.”

Also, contrary to Mason’s argument that the jury’s attention
was not properly drawn to the significance of the prior inconsist-
ent statements, we note that in the cross-examinations of both
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Wagy and Prentice there was substantial questioning regarding
each witness’ prior statements and the inconsistency of such
statements when compared to their testimonies given at trial. In
addition, Mason’s closing arguments focused attention on Wagy’s
and Prentice’s prior inconsistent statements. Because the sub-
stance of the requested instructions was covered in both the open-
ing and closing instructions and because the jury’s attention was
directed toward the importance of the prior inconsistent state-
ments, both in the cross-examinations and during Mason’s clos-
ing arguments, we conclude that Mason has failed to demonstrate
that he was prejudiced by the court’s refusal to give the requested
instructions at the time of Wagy’s and Prentice’s testimonies.

Accomplice Instruction.

Mason also assigns error to the court’s refusal to give his
requested instructions based on NJI2d Crim. 5.6, regarding ac-
complice testimony, with respect to both Prentice’s and Wagy’s
testimonies. We conclude that the requested instructions were
not supported by the evidence and that therefore, the court did
not err in refusing to give the requested instructions.

The requested instruction with respect to Wagy read as follows:

There has been testimony from . . . Wagy, a claimed
accomplice of [Mason]. You should closely examine her
testimony for any possible motive she might have to tes-
tify falsely. You should hesitate to convict [Mason] if you
decide that . . . Wagy testified falsely about an important
matter and that there is no other evidence to support her
testimony.

In any event, you should convict [Mason] only if the evi-
dence satisfies you beyond a reasonable doubt of his guilt.

Mason requested an identical instruction with respect to
Prentice’s testimony. Instead of the requested instructions, the
court gave an instruction stating, “You should closely examine
the testimony of . . . Wagy and Prentice . . . for any possible
motive each might have to testify falsely.” Mason objected to the
giving of this instruction.

As noted above, to establish reversible error from a court’s
refusal to give a requested instruction, an appellant has the
burden to show that (1) the tendered instruction is a correct



STATE v. MASON 29
Cite as 271 Neb. 16

statement of the law, (2) the tendered instruction is warranted
by the evidence, and (3) the appellant was prejudiced by the
court’s refusal to give the tendered instruction. State v. Wisinski,
268 Neb. 778, 688 N.W.2d 586 (2004). We determine that the
full instructions requested by Mason were not warranted by the
evidence and that Mason was not prejudiced by the court’s
refusal to give the full instructions.

Mason points to the testimonies given by Wagy and Prentice
to the effect that Mason, Wagy, and Prentice all went together to
get drugs from King. Both Wagy and Prentice testified that
immediately prior to shooting King in the hand, Mason said to
King, “Break yourself,” and Prentice testified that this statement
meant that Mason was telling King to “Give me everything.”
Mason argues that the jury could have inferred from this that
Mason was robbing King of the drugs in his possession and that
the three had conspired and planned to rob King. Mason further
argues that the two witnesses’ status as accomplices is supported
by evidence of their behavior after the shooting — both wit-
nesses initially lied to the police regarding their involvement;
Prentice threw away his clothes, which had been stained by
King’s blood; Wagy was attempting to hide from police when
they contacted her the day after the shooting; and Wagy had
burned her car, which was also stained with King’s blood.

With respect to the definition of an “accomplice,” this court
has stated:

““To constitute one an accomplice he must take some part
in the crime, perform some act, or owe some duty to the
person in danger that makes it incumbent on him to pre-
vent the commission of the crime. Mere presence, acqui-
escence, or silence, in the absence of a duty to act, is not
enough, however reprehensible it may be, to constitute one
an accomplice. The knowledge that a crime is being or is
about to be committed cannot be said to constitute one an
accomplice . ...””
State v. Sutton, 231 Neb. 30, 45, 434 N.W.2d 689, 699 (1989)
(quoting Wilson v. State, 170 Neb. 494, 103 N.W.2d 258 (1960).
See, also, State v. Salas, 231 Neb. 471, 436 N.W.2d 547 (1989);
State v. Morrow, 220 Neb. 247, 369 N.W.2d 89 (1985). Based
on this definition, although there might have been evidence
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that Wagy and Prentice were accomplices to an attempted drug
transaction, there is no evidence that they were accomplices to
an attempted robbery or to the shooting. Neither Wagy nor
Prentice testified that there was a plan to rob or to kill King.
Instead, they testified only that they were meeting King to pur-
chase drugs, and they testified that they did not know Mason
was going to attempt to rob or shoot King. Mason testified in
his defense that he had no part in the events leading to King’s
death, and therefore, there was nothing in Mason’s testimony
which would indicate a plan between himself, Wagy, and
Prentice to rob or kill King. Because there was no evidence that
Wagy and Prentice were accomplices to the crimes charged in
this case, the court did not err in refusing to give the entire
accomplice instructions requested by Mason.

To the extent there was evidence that Wagy and Prentice tried
to cover up the crime, such evidence points to their possibly
being “accessories after the fact.” In State v. Quintana, 261 Neb.
38, 621 N.W.2d 121 (2001), the defendant requested an accom-
plice instruction based on NJI2d Crim. 5.6. Instead, the court
gave a jury instruction stating that there was evidence that the
witnesses at issue were ““ ‘accessories after the fact’” and stat-
ing that “ ‘[y]ou should closely examine their testimony for any
possible motive they might have to testify falsely.’” 261 Neb. at
45, 621 N.W.2d at 130. We acknowledged that at least one of
the witnesses was arguably an accomplice rather than an acces-
sory after the fact, and we stated, “It is the rule in this state that
a defendant is entitled to a cautionary instruction on the weight
and credibility to be given to the testimony of an accomplice,
and the failure to give such an instruction is reversible error.” Id.
at 61, 621 N.W.2d at 139. However, in Quintana, we held that
considering the instructions taken as a whole, the substance of
the refused instruction was presented to the jury. We found it
important in Quintana that the jury was instructed to closely
examine the witnesses’ testimony for any possible motive to tes-
tify falsely and that the State was required to prove each and
every element of the offense charged beyond a reasonable doubt
and that otherwise, the jury was to find the defendant not guilty.

In the present case, as in Quintana, Mason was not preju-
diced by the court’s refusal to give his requested instructions



STATE v. MASON 31
Cite as 271 Neb. 16

because the parts of the instructions that were relevant, namely
that the jury should be instructed to closely examine the wit-
nesses’ testimony for motive to testify falsely and to convict
only if there is evidence beyond a reasonable doubt, were given.
Instructions identifying Wagy and Prentice as “accomplices”
were not necessary, nor were such instructions supported by the
evidence. Therefore, the court in this case did not err in refus-
ing to give the entire instructions requested by Mason, and we
reject this assignment of error.

Lesser-Included Offense Instruction.

Mason asserts that the court erred in refusing to give an in-
struction regarding robbery and attempted robbery as lesser-
included offenses of felony murder. We conclude that the evi-
dence in this case did not produce a rational basis for acquitting
Mason of felony murder and convicting him of robbery or
attempted robbery and that therefore, the court did not err in
refusing the instruction.

[9] A court must instruct on a lesser-included offense if (1)
the elements of the lesser offense for which an instruction is
requested are such that one cannot commit the greater offense
without simultaneously committing the lesser offense and (2)
the evidence produces a rational basis for acquitting the defend-
ant of the greater offense and convicting the defendant of the
lesser offense. State v. Williams, 243 Neb. 959, 503 N.W.2d 561
(1993). With respect to whether robbery and attempted robbery
are lesser-included offenses of felony murder in this case, we
note that in State v. Bjorklund, 258 Neb. 432, 472, 604 N.W.2d
169, 207 (2000), we said:

We have stated that a predicate felony is a lesser-included
offense of felony murder for sentencing purposes, such that
a defendant cannot be convicted and sentenced for both fel-
ony murder and the underlying felony without violating the
Double Jeopardy Clause. See, State v. Nissen, 252 Neb. 51,
560 N.W.2d 157 (1997); State v. McHenry, 250 Neb. 614,
550 N.W.2d 364 (1996). However, we have not directly
confronted the question of whether a defendant in a felony
murder case may be entitled to a lesser-included offense
instruction on the underlying felony.
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In Bjorklund, we determined that we did not need to decide the
issue because even if the predicate felony were a lesser-included
offense, the evidence in that case did not produce a rational basis
for acquitting the defendant of felony murder and convicting
him of the predicate felonies and, therefore, the second prong of
Williams was not met.

Similar to Bjorklund, in the present case, we need not decide
whether robbery and attempted robbery are lesser-included of-
fenses of felony murder because the evidence in this case does
not produce a rational basis for acquitting Mason of felony mur-
der and convicting him of robbery or attempted robbery. The
evidence presented by the State supported a finding of felony
murder. Wagy’s testimony was that Mason shot King in the
hand, although she was not clear on whether he fired a second
shot, and Prentice’s testimony was that Mason shot King in
the hand and shot at him again when King left the vehicle.
Although he could not identify Mason as the shooter, Mitchell
testified that King was shot by a bullet fired from the car that
Wagy and Prentice testified was occupied by Mason, Wagy, and
Prentice. Mason’s testimony in his own defense was that he was
elsewhere at the time the murder was committed and that he
was not involved in any of the events. Therefore, either the jury
could have believed Mason’s story, in which case, he would
not have been found guilty of either felony murder or the pred-
icate felony, or the jury could have believed, in whole or in part,
the versions told by Wagy, Prentice, and Mitchell, in which
case, Mason would be found guilty of felony murder. There was
no rational basis on which the jury could have viewed the evi-
dence presented to acquit Mason of felony murder but find him
guilty of robbery or attempted robbery. Although Mason argues
that the jury could have found that he attempted to rob King
but that someone else, such as Mitchell, could have shot King,
Mason’s theories are based on speculation, there was no evi-
dence presented to support such a finding, and, on the contrary,
there was evidence that Mason shot King and that King died of
gunshot wounds.

Because the evidence does not produce a rational basis for
acquitting Mason of felony murder and convicting him of rob-
bery or attempted robbery, the court did not err in refusing the
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lesser-included offense instruction. We therefore reject this as-
signment of error.

Challenge to Firearms Expert Testimony.

Mason asserts that the court erred in overruling his motion in
limine and allowing the testimony of the State’s firearms expert,
Bohaty. Mason argues that the court specifically erred by (1)
putting the burden on Mason to prove the unreliability of the
expert’s testimony rather than putting the burden on the State to
prove reliability and (2) failing in its order to give adequate
analysis of its reasons for admitting the evidence. We find no
merit to Mason’s claims, and we conclude that the court did not
abuse its discretion by admitting the testimony.

[10] An expert’s opinion is ordinarily admissible under Neb.
Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995), if the wit-
ness (1) qualifies as an expert, (2) has an opinion that will assist
the trier of fact, (3) states his or her opinion, and (4) is prepared
to disclose the basis of that opinion on cross-examination. State
v. King, 269 Neb. 326, 693 N.W.2d 250 (2005). When the opin-
ion involves scientific or specialized knowledge, this court held
in Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862
(2001), that we will apply the principles of Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125
L. Ed. 2d 469 (1993) (Daubert/Schafersman). Under our recent
Daubert/Schafersman jurisprudence, the trial court acts as a gate-
keeper to ensure the evidentiary relevance and reliability of an
expert’s opinion. This gatekeeping function entails a preliminary
assessment whether the reasoning or methodology underlying the
testimony is valid and whether that reasoning or methodology
properly can be applied to the facts in issue. Schafersman, supra.

A trial court’s evaluation of the admissibility of expert opin-
ion testimony is essentially a four-step process. State v. Tolliver,
268 Neb. 920, 689 N.W.2d 567 (2004). The court must first
determine whether the witness is qualified to testify as an expert.
It must examine whether the witness is qualified as an expert by
his or her knowledge, skill, experience, training, and education.
If it is necessary for the court to conduct a Daubert analysis,
then the court must determine whether the reasoning or method-
ology underlying the expert testimony is scientifically valid and
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reliable. To aid the court in its evaluation, the court may consider
several factors, including but not limited to whether the reason-
ing or methodology has been tested and has general acceptance
within the relevant scientific community. Once the reasoning or
methodology has been found to be reliable, the court must deter-
mine whether the methodology was properly applied to the facts
in issue. In making this determination, the court may examine
the evidence to determine whether the methodology was prop-
erly applied and whether the protocols were followed to ensure
that the tests were performed properly. Finally, the court deter-
mines whether the expert evidence and the opinions related
thereto are more probative than prejudicial, as required under
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995).
Tolliver, supra.

Mason’s arguments on appeal with regard to admission of the
firearms expert testimony appear to focus mainly on the second
step of this process, in which the court conducts a Daubert
analysis to determine whether the reasoning or methodology
underlying the expert testimony is scientifically valid and reli-
able. To the extent Mason challenges the court’s rulings on the
other steps of the process, we conclude that the foundation
established by the State supported the court’s conclusions that
Bohaty was qualified to testify as a firearms expert, that the
methodologies used by Bohaty could be applied to the evidence
in this case, and that Bohaty’s testimony was more probative
than prejudicial.

Regarding Mason’s challenges to the trial court’s Daubert
analysis, we note that the substance of Bohaty’s testimony in-
volved opinions he developed based on his examination of the
casings and bullets related to the King shooting and, in particu-
lar, his examination of the markings on the bullets. From this
examination, Bohaty was able to testify to his opinions regard-
ing the type of gun or guns from which the bullets were likely
fired. The Daubert analysis therefore was focused on the rea-
soning and methodologies Bohaty used to form these opinions.

[11,12] Mason first argues that the court improperly con-
ducted the Daubert analysis by putting the burden on him to
prove that Bohaty’s methodology was unreliable rather than
putting the burden on the State to prove that it was reliable.
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With regard to the respective burdens of the parties to a Daubert
challenge, we have stated that “[o]nce a party opposing an
expert’s testimony has sufficiently called into question ‘the tes-
timony’s factual basis, data, principles, [or] methods, or their
application . . . the trial judge must determine whether the testi-
mony has a reliable basis in the knowledge and experience of
the relevant discipline.”” Zimmerman v. Powell, 268 Neb. 422,
429, 684 N.W.2d 1, 8 (2004) (quoting Schafersman v. Agland
Coop, 262 Neb. 215, 631 N.W.2d 862 (2001)). It is thus appar-
ent that the initial task falls on the party opposing expert testi-
mony to sufficiently call into question the reliability of some
aspect of the anticipated testimony. After the factual basis, data,
principles, or methods, or their application has been sufficiently
called into question, then the proponent of the expert testimony
has the burden of showing that the testimony is reliable. See
U.S. v. Hicks, 389 F.3d 514 (5th Cir. 2004).

In the present case, Mason filed an initial motion in limine
challenging Bohaty’s testimony. The motion in limine was a
general challenge which failed to specify the aspects of Bohaty’s
testimony that Mason asserted to be unreliable. In reaction to the
initial motion in limine, the court ordered Bohaty to submit him-
self for deposition and ordered Mason to specify the inadequa-
cies of the expert’s testimony. The court thus aided Mason in
sufficiently calling into question aspects of Bohaty’s testimony.

After the deposition, Mason filed a second motion in limine,
in which he asserted, inter alia, that the reliability of Bohaty’s
theory and methodology had not been established, because he
only provided his opinion as to such reliability and did not pro-
vide any documentation of testing of such reliability. Although
in his original motion in limine, Mason had made general asser-
tions regarding reliability, in his second motion in limine, Mason
specified his objections to the reliability of Bohaty’s testimony
to the extent that he sufficiently called reliability into question.

Contrary to Mason’s argument on appeal, the court did not
place the burden on him to prove that the expert testimony was
unreliable. Instead, by giving Mason the opportunity to depose
Bohaty and by directing him to specify his objections to Bohaty’s
testimony, the court was guiding Mason in meeting his initial bur-
den to sufficiently call some aspect of the expert testimony into
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question. After Mason had done so in the second motion in lim-
ine, the State then had the burden of showing that the testimony
was reliable. The State undertook to meet this burden by entering
into evidence, in addition to Bohaty’s deposition taken by Mason,
the laboratory report of Bohaty’s testing in this case and the bill
of exceptions from the trial of Mason’s cousin, at which trial,
Bohaty testified to the same matters to which he was going to
testify in Mason’s trial. Bohaty’s testimony at the cousin’s trial
included testimony which provided foundation with regard to
Bohaty’s qualifications as well as the reliability of the methodol-
ogy he used to form his opinions. The burden was on the State to
establish reliability, and in its order overruling Mason’s motion in
limine, the court determined that the State had met its burden.
With respect to the court’s order, Mason argues that the court
failed to give adequate analysis of its reasons for admitting the
expert testimony of Bohaty. Mason relies on Zimmerman v.
Powell, 268 Neb. 422, 684 N.W.2d 1 (2004), in which this court
concluded in a jury trial that because the trial court failed to
explain its reasoning, the court had abdicated its gatekeeping
duty under Daubert/Schafersman. Compare State v. Fernando-
Granados, 268 Neb. 290, 682 N.W.2d 266 (2004) (extensive find-
ings in nonjury case demonstrated gatekeeping duty performed).
We stated in Zimmerman that a court
adequately demonstrates that it has performed its gatekeep-
ing duty when the record shows (1) the court’s conclusion
whether the expert’s opinion is admissible and (2) the rea-
soning the court used to reach that conclusion, specifically
noting the factors bearing on reliability that the court relied
on in reaching its determination.
268 Neb. at 430-31, 684 N.W.2d at 9. We concluded in
Zimmerman that the record included the court’s conclusions, but
lacked analysis. We elaborated, stating:
The court should have explained why [the expert’s] trial
testimony was sufficient to show that [the scientific method
he used] and the manner in which he used it were reliable.
For example, if the court believed that [the method] was
reliable because [the expert] suggested that it was widely
accepted as quality software within the engineering com-
munity, it should have said so.
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268 Neb. at 435, 684 N.W.2d at 12.

In the present case, the court in its order gave reasons why it
found that Bohaty’s testimony was reliable. Although the court’s
analysis was not as extensive as might have been appropriate in
a more complicated case, given the subject matter at issue, the
court’s analysis was adequate. In Zimmerman, we acknowledged
that the Daubert model recognizes that “a range of reasonable
methods exists for distinguishing reliable expert testimony from
false expertise.” 268 Neb. at 429, 684 N.W.2d at 8. We further
noted that “the trial court has considerable discretion in deciding
what procedures to use in determining if an expert’s testimony
satisfies Daubert/Schafersman” and that “[t]he trial court’s dis-
cretion further extends to deciding what factors are reasonable
measures of reliability in each case.” Id.

The type of ballistics and firearms testimony that Bohaty pre-
sented in this case was not novel and is fairly routine in cases
involving the use of firearms. Therefore, the Daubert analysis
did not need to be as extensive as it might have been if the testi-
mony involved more complicated, less routine methods of test-
ing. In State v. Leibhart, 266 Neb. 133, 144, 662 N.W.2d 618,
628 (2003), with respect to a Daubert challenge to expert testi-
mony regarding shaken baby syndrome, we stated:

We note that the evidence presented at the Daubert hear-
ing in this case was not extensive and consisted mainly of
[the expert’s] testimony and his reference to the relevant
literature. However, the level of inquiry in a Daubert hear-
ing may vary depending on the nature of the expert testi-
mony challenged, and the inquiry in the present case was
appropriate and sufficient. As we stated in Schafersman [v.
Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001)],
Daubert “does not require that courts reinvent the wheel
each time that evidence is adduced.” 262 Neb. at 228, 631
N.W.2d at 874.
We noted in Leibhart that expert testimony regarding shaken
baby syndrome had been previously admitted by courts in this
state and that courts in other states had found such testimony
reliable. We further stated:
General acceptance is one of several factors that may be
considered to determine the reliability of expert testimony.
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In this regard, we note that a reexamination under Daubert

v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113

S. Ct. 2786, 125 L. Ed. 2d 469 (1993), is most appropriate

“where recent developments raise doubts about the valid-

ity of previously relied-upon theories or techniques.”

Schafersman, 262 Neb. at 228, 631 N.W.2d at 874.
Leibhart, 266 Neb. at 144, 662 N.W.2d at 628.

Similar to the expert testimony in Leibhart, the type of ballis-
tics and firearms testimony to which Bohaty testified in this trial
has commonly been admitted in this state. See, State v. Jacob,
253 Neb. 950, 574 N.W.2d 117 (1998); State v. Kula, 252 Neb.
471,562 N.W.2d 717 (1997); State v. Perrigo, 244 Neb. 990, 510
N.W.2d 304 (1994); State v. Carter, 241 Neb. 645, 489 N.W.2d
846 (1992); State v. Boppre, 234 Neb. 922, 453 N.W.2d 406
(1990); State v. Trevino, 230 Neb. 494, 432 N.W.2d 503 (1988).
Expert testimony similar to that given in this case has been found
reliable under a Daubert analysis in other jurisdictions. See U.S.
v. Hicks, 389 F.3d 514, 526 (5th Cir. 2004) (stating that “[w]e
have not been pointed to a single case in this or any other circuit
suggesting that the methodology employed by [the government’s
ballistics expert] is unreliable™). See, also, U.S. v. Foster, 300 F.
Supp. 2d 375 (D. Md. 2004), and cases cited therein.

In a case involving a more novel methodology or a methodol-
ogy which had been more significantly called into question, a
more extensive inquiry and more extensive analysis and reason-
ing would have been indicated. Considering the nature of the
expert testimony involved in this case, we conclude that the
court’s inquiry, analysis, and ruling with respect to Mason’s
challenge were adequate and that the court did not abuse its dis-
cretion in admitting Bohaty’s expert testimony. See State v.
King, 269 Neb. 326, 693 N.W.2d 250 (2005) (admissibility of
expert testimony reviewed for abuse of discretion). We therefore
reject Mason’s assignments of error with respect to the admis-
sion of Bohaty’s testimony.

Testimony of Forensic Pathologist.

Mason asserts that the court erred in overruling his objection
to the testimony of the forensic pathologist, Dr. Okoye. Mason
objected on the basis that Dr. Okoye was “just reading from his
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[final anatomic] report. He’s not testifying from any independent
recollection or anything like that at this time.” We conclude that
the record indicates that Dr. Okoye was not merely reading from
his report and that therefore, the court did not err in overruling
Mason’s objection.

In support of his assertion that it was error for the court to
allow Dr. Okoye to testify by reference to his prepared notes
under the guise of refreshing his recollection, Mason cites Hall
v. American Bakeries Co., 873 F.2d 1133 (8th Cir. 1989).
Although the Court of Appeals for the Eighth Circuit in Hall
found the use of notes to be error, the court noted that “[n]o
foundation was laid regarding [the witness’] need to refresh his
memory or whether the notes would be of assistance.” 873 F.2d
at 1136. Likewise, in Baker v. Boren, 129 Idaho 885, 893, 934
P.2d 951, 959 (Idaho App. 1997), also cited by Mason, the court
concluded that “the proper foundation for use of [a witness’]
notes was not laid.” In the present case, Mason makes no argu-
ment with regard to foundation and it appears from the record
that proper foundation was made that Dr. Okoye needed to
refresh his memory and that the report would help him do so.
Although the cases indicate that it was error for the court to
allow a witness with no independent recollection to simply read
from notes, the record in this case does not indicate that Dr.
Okoye simply read from his report. We further note that Mason
did not move to strike Dr. Okoye’s testimony, nor does he direct
us on appeal to portions of the testimony which should have
been excluded as prejudicial.

When overruling Mason’s objection, the court in this case
stated that “Dr. Okoye’s not just reading out loud what his report
is.” For support of his contention that Dr. Okoye was simply
reading from the report, Mason points to testimony in which Dr.
Okoye states that a small projectile was recovered in relation to
a “gunshot wound of the left anterior thigh area” and then im-
mediately thereafter amends the statement saying, “Actually, it’s
a typographical error. It should be right. . . . It was the right
thigh. So this is, you know, [a] typographical error. . . . And then
on page six, you know, instead of — instead of left it should be
right, actually. On the heading should be right.” The portion of
the record highlighted by Mason does not indicate that Dr.



40 271 NEBRASKA REPORTS

Okoye was simply reading his report into the record; to the con-
trary, the witness’ correction of the report indicates that he was
testifying from present recollection rather than merely from
reading the report.

The trial court observed Dr. Okoye’s testimony and stated that
Dr. Okoye was not merely reading from his report, and our
review of the record does not contradict this statement but instead
indicates that Dr. Okoye was testifying from his independent
recollection as evidenced by his correcting portions of the report.
We therefore conclude that the court did not err in overruling
Mason’s objection, and we reject this assignment of error.

Motions for Mistrial.

Mason asserts that the court erred in denying both motions
for mistrial that he made during the course of the trial. We con-
clude that the court did not abuse its discretion in denying either
motion.

[13] The decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion. State v. Van,
268 Neb. 814, 688 N.W.2d 600 (2004). A mistrial is properly
granted in a criminal case where an event occurs during the
course of a trial which is of such a nature that its damaging effect
cannot be removed by proper admonition or instruction to the
jury and thus prevents a fair trial. /d.

The first motion for mistrial occurred during jury selection
when a potential juror stated that he knew a person in the court-
room and that the person was “[y]our transport jailer.” Mason
moved for mistrial on the basis that the potential juror’s com-
ment could prejudice the other jurors. Mason argued that the
comment violated the spirit of rulings that had been issued prior
to trial allowing Mason to wear civilian clothing and to remove
all restraints except a leg restraint while in court. Mason argued
that the object in granting such motions was to shield the jury
from the knowledge that Mason was in jail during trial, because
such knowledge would be prejudicial to his defense. The court
overruled the motion for mistrial.

We conclude that the court did not abuse its discretion in deny-
ing the first motion for mistrial. The prospective juror’s statement
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that he recognized a person in the courtroom as a transport jailer
was not a statement that Mason was known to be incarcerated,
and in any event, we cannot say that the comment would have
prejudiced the jury with respect to its task of fairly weighing the
evidence. The State did not further question the prospective juror,
and he did not further elaborate. The challenged comment was
fleeting and did not violate the specific pretrial rulings.

The second motion for mistrial occurred during Prentice’s
testimony when Prentice stated that he had originally lied to the
police because “if — well, where I grew up, if you sit there and
tell somebody it can probably mean your life.” Mason argued
that the comment violated an order granting a motion in limine
preventing witnesses from testifying about their own or others’
participation in gangs. The court denied Mason’s motion for
mistrial.

We conclude that the court did not abuse its discretion in
denying Mason’s second motion for mistrial. Prentice’s com-
ment, “where I grew up,” did not violate the motion in limine
against testimony regarding gang affiliation. Fear of reprisal for
testifying could be a concern whether or not in reference to
gang activity, and Prentice’s expression of such fear would not
necessarily be understood as testimony regarding gang activity.

We note that with regard to the prospective juror’s comment
in this case, Mason declined the court’s offer to give an instruc-
tion at the time. Furthermore, with respect to both incidents in
this case, neither incident required an instruction or admonition
because neither comment was so prejudicial that it could have
prevented a fair trial. In State v. McLemore, 261 Neb. 452, 466,
623 N.W.2d 315, 327 (2001), we concluded that the court did
not abuse its discretion in not granting a motion for mistrial
based on a “vague statement [that] did not inform the jury” of
potentially prejudicial information. There was no mention in
McLemore that any admonition or instruction was made with
respect to the statement. Similarly, in the present case, the state-
ments upon which Mason moved for mistrial did not, as Mason
argues, inform the jury of potentially prejudicial information
and therefore, there was no need for an admonition or instruc-
tion. Furthermore, if the court had instructed on either incident
in this case, it would merely have served to draw the jury’s
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attention to the comments and raised questions in the jurors’
minds regarding the meaning and importance of the comments.

We conclude that the court did not abuse its discretion in
overruling the motions for mistrial, and we reject this assign-
ment of error.

Sufficiency of Evidence.

Finally, Mason asserts that the evidence was not sufficient to
support his convictions for first degree murder and use of a
deadly weapon to commit a felony. We conclude that the evi-
dence in this case was sufficient to support Mason’s convictions.

Regardless of whether the evidence is direct, circumstantial,
or a combination thereof, and regardless of whether the issue is
labeled as a failure to direct a verdict, insufficiency of the evi-
dence, or failure to prove a prima facie case, the standard is the
same: In reviewing a criminal conviction, an appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed and
construed most favorably to the State, is sufficient to support the
conviction. State v. Sanders, 269 Neb. 895, 697 N.W.2d 657
(2005).

Mason asserts that the only direct evidence of his guilt were
the testimonies of Wagy and Prentice. He argues that because
their testimonies were “unbelievable,” they lacked sufficient pro-
bative force for the jury to find him guilty beyond a reasonable
doubt. Mason posits that it is possible that Wagy or Prentice com-
mitted the murder or that they conspired together and blamed
Mason for the killing in order to lessen their punishment. Mason
contends that because of Wagy’s and Prentice’s inconsistent
statements and their potential motives to lie, this court should
conclude that their testimonies lacked sufficient probative force
as a matter of law and that therefore, there was not sufficient evi-
dence to convict Mason.

The issue of the witnesses’ credibility was to be decided by
the jury, and if the jury believed their testimonies, there was
sufficient evidence to support Mason’s conviction. As noted
above, in reviewing a conviction, this court does not pass on the
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credibility of witnesses because such matters are for the finder
of fact. Sanders, supra. Mason’s argument hinges on his pro-
posal that this court should conclude as a matter of law that
Wagy’s and Prentice’s testimonies were unreliable; under the
standard of review recited above, we will not do so. The jury
was presented with evidence from which it could assess the wit-
nesses’ credibility. Despite their inconsistent prior statements
and their potential motives, about which the jury was made
aware, the jury was properly permitted to believe Wagy’s and
Prentice’s testimonies to the effect that Mason shot King, and
such testimonies, along with the other evidence presented, in-
cluding evidence that King died from gunshot wounds, provided
sufficient evidence on which to convict Mason. We therefore
reject this assignment of error.

CONCLUSION
Having rejected each of Mason’s assignments of error, we
affirm his convictions and sentences.
AFFIRMED.

BECKY A. WHITE, APPELLANT, V.
VERLYN J. WHITE, APPELLEE.
709 N.W.2d 325

Filed February 3, 2006. No. S-05-135.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does
not involve a factual dispute, determination of the issue is a matter of law, which
requires an appellate court to reach a conclusion independent from that of the trial
court. However, when the determination rests on factual findings, a trial court’s deci-
sion on the issue will be upheld unless the factual findings concerning jurisdiction are
clearly incorrect.

2. Child Custody: Jurisdiction: Appeal and Error. The question as to whether juris-
diction existing under the Nebraska Child Custody Jurisdiction Act should be exer-
cised is entrusted to the discretion of the trial court and is reviewed de novo on the
record. As in other matters entrusted to a trial judge’s discretion, absent an abuse of
discretion, the decision will be upheld on appeal.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law.
When reviewing questions of law, an appellate court has an obligation to resolve the
questions independently of the conclusions reached by the trial court.
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Actions: Child Custody: Time. Pursuant to Neb. Rev. Stat. § 43-1266 (Reissue
2004), a motion or other request for relief made in a child custody proceeding or to
enforce a child custody determination which was commenced before January 1, 2004,
is governed by the law in effect at the time the motion or other request was made.
Statutes. Absent anything to the contrary, statutory language is to be given its plain
and ordinary meaning.
Child Custody: Jurisdiction. A court of this state which is competent to decide child
custody matters has jurisdiction to make a child custody determination if this state is
the home state of the child at the time of commencement of the proceeding.
Child Custody: States: Time: Words and Phrases. “Home state” is defined as the
state in which the child immediately preceding the time involved lived with his or her
parents, a parent, or a person acting as a parent, for at least 6 consecutive months.
Child Custody: Jurisdiction: States. A court of this state shall not exercise its juris-
diction under the Nebraska Child Custody Jurisdiction Act if, at the time of filing the
petition, a proceeding concerning the custody of the child was pending in a court of
another state exercising jurisdiction substantially in conformity with the Nebraska
Child Custody Jurisdiction Act.
Child Custody: Modification of Decree: Jurisdiction: States. A court which has
jurisdiction under the Nebraska Child Custody Jurisdiction Act to make an initial or
modification decree may decline to exercise its jurisdiction any time before making
a decree if it finds that it is an inconvenient forum to make a custody determination
under the circumstances of the case and that a court of another state is a more appro-
priate forum.
Child Custody: Jurisdiction: States. The end goal of the Nebraska Child Custody
Jurisdiction Act is that litigation concerning the custody of a child takes place in the
" state which can best decide the case.
Appeal and Error. To be considered by an appellate court, an alleged error must be
both specifically assigned and specifically argued in the brief of the party asserting
the error.

Appeal from the District Court for Platte County: ROBERT R.

STEINKE, Judge. Affirmed.

John J. Kohl, of Raynor, Rensch & Pfeiffer, for appellant.

Stan A. Emerson, of Sipple, Hansen, Emerson & Schumacher,

for appellee.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,

McCorMACK, and MILLER-LERMAN, JJ.

HEenDRy, C.J.
INTRODUCTION
Becky A. White, now Becky A. Bedore, appeals the order of

the Platte County District Court granting Becky’s ex-husband,
Verlyn J. White, permanent custody of the parties’ children. We
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granted Becky’s petition to bypass the Nebraska Court of
Appeals.

FACTUAL BACKGROUND

Becky and Verlyn were divorced in Kansas in April 1999. At
the time of the divorce, the parties had three minor children:
Andrea, born July 29, 1992; Cameron, born August 30, 1994;
and Blaize, born July 9, 1997. The Kansas district court awarded
the parties joint custody of the children, with the “primary place
of residence” of the children to be with Becky.

Prior the entry of the divorce decree, Verlyn moved from
Kansas to Nebraska. In September 1999, Becky and the children
also moved from Kansas to Nebraska, where they lived until
August 12, 2000. On August 12, Becky and the children moved
to Colorado.

On August 10, 2000, Verlyn petitioned the Kansas district
court for a change in the permanent residency of the children.
Becky responded by filing a motion to dismiss, challenging the
district court’s subject matter jurisdiction. On April 6, 2001, the
Kansas district court denied Becky’s motion to dismiss, con-
cluding that it did have jurisdiction but finding that no mate-
rial change in circumstance justified a change in permanent
residence.

In December 2002, Verlyn again petitioned the Kansas dis-
trict court for a change in the permanent residency of the chil-
dren. That petition was granted on February 28, 2003, and
the children’s residence was transferred to Verlyn in Platte
County, Nebraska, where they have lived since the granting of
that petition.

Becky appealed from the order of the Kansas district court.
In her appeal, Becky challenged the jurisdiction of the court. In
a memorandum opinion dated December 5, 2003, the Kansas
Court of Appeals concluded that the Kansas district court
lacked jurisdiction to grant residential custody to Verlyn. See In
re Marriage of White, No. 90,429, 2003 WL 22902791 (Kan.
App. Dec. 5, 2003) (unpublished disposition listed in table at 79
P.3d 1093). In doing so, it reasoned that as of August 10, 2000,
the date Verlyn commenced his initial action in the Kansas dis-
trict court, “all parties had lived in Nebraska for 11 months
prior to the filing of the first motion in August 2000” and that
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as a result, “Nebraska was the children’s home state in August
2000.” Id. at *2. It then held that “[w]e vacate the February 28,
2003, order wherein residential custody was changed to Verlyn.
Residential custody is in Becky A. White, n/k/a Becky Bedore
and the previous orders of the trial court are controlling of cus-
tody, support, and visitation.” Id. at *3.

On December 11, 2003, 6 days following the Kansas Court of
Appeals’ decision, Verlyn filed a petition to modify and an ex
parte application for temporary custody in the district court for
Platte County. Verlyn’s ex parte application was granted that same
day. Shortly thereafter, on or about December 24, Verlyn filed
with the Kansas Supreme Court a “Petition for Review” of the
Kansas Court of Appeals’ decision. That request was ultimately
denied by the Kansas Supreme Court on February 10, 2004.

In response to Verlyn’s action commenced in the Platte County
District Court, Becky filed a motion to dismiss, contending, inter
alia, that the Kansas proceedings prevented Nebraska from as-
suming jurisdiction of Verlyn’s action. Becky also filed an appli-
cation for a writ of assistance, requesting that the sheriff aid her
in taking custody of the children pursuant to the Kansas Court of
Appeals’ decision.

Following a hearing on Verlyn’s request for temporary cus-
tody, the district court granted Verlyn temporary custody and
denied Becky’s motion to dismiss and application for a writ of
assistance. In denying Becky’s motion to dismiss, the district
court determined it had subject matter jurisdiction as either the
“home state” or the state having the most “significant connec-
tion” with the children pursuant to Nebraska’s version of the
Uniform Child Custody Jurisdiction and Enforcement Act
(UCCJEA), Neb. Rev. Stat. §§ 43-1226 through 43-1266
(Reissue 2004). On December 14, 2003, a trial was held on
Verlyn’s amended petition to modify, and he was granted perma-
nent custody. Becky appeals.

ASSIGNMENTS OF ERROR
On appeal, Becky assigns, renumbered and rephrased, that the
Platte County District Court erred in (1) applying Nebraska’s
version of the UCCJEA rather than the Nebraska Child Custody
Jurisdiction Act (NCCJA), Neb. Rev. Stat. §§ 43-1201 through
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43-1225 (Reissue 1998); (2) finding that it had subject matter
jurisdiction; (3) failing to find that Verlyn’s pending appeal in
Kansas precluded its exercise of jurisdiction; (4) exercising
jurisdiction; (5) considering the children’s best interests in deter-
mining that it had jurisdiction; and (6) “failing to hold that [its]
jurisdiction must be determined as of the date the Petition to
Modify is filed.”

Becky does not assign as error the district court’s finding that
“there exists a material change in circumstances such that it
would now be in the best interests of the . . . children . . . that
their physical custody and primary residence be changed and
awarded to . . . Verlyn.”

STANDARD OF REVIEW

[1] When a jurisdictional question does not involve a factual
dispute, determination of the issue is a matter of law, which
requires an appellate court to reach a conclusion independent
from that of the trial court. However, when the determination
rests on factual findings, a trial court’s decision on the issue will
be upheld unless the factual findings concerning jurisdiction are
clearly incorrect. In re Interest of Kelley D. & Heather D., 256
Neb. 465, 590 N.W.2d 392 (1999).

[2] The question as to whether jurisdiction existing under the
NCCJA should be exercised is entrusted to the discretion of the
trial court and is reviewed de novo on the record. As in other
matters entrusted to a trial judge’s discretion, absent an abuse of
discretion, the decision will be upheld on appeal. In re Interest
of Kelley D. & Heather D., supra.

ANALYSIS

[3] In her first assignment of error, Becky argues that the
district court erred in analyzing whether it had jurisdiction under
the UCCJEA rather than under the NCCJA. The resolution of
Becky'’s first assignment of error involves a question of statutory
interpretation. Statutory interpretation presents a question of
law. When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sions reached by the trial court. Farber v. Lok-N-Logs, Inc., 270
Neb. 356, 701 N.W.2d 368 (2005).
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[4,5] The petition to modify in this action was filed by Verlyn
on December 11, 2003. Pursuant to the UCCIJEA, and specifi-
cally § 43-1266, “[a] motion or other request for relief made in a
child custody proceeding or to enforce a child custody determi-
nation which was commenced before January 1, 2004, is gov-
erned by the law in effect at the time the motion or other request
was made.” Absent anything to the contrary, statutory language is
to be given its plain and ordinary meaning. Kimminau v. Uribe
Refuse Serv., 270 Neb. 682, 707 N.W.2d 229 (2005). The plain
language of § 43-1266 states that any motion or request for relief
filed prior to January 1, 2004, is to be governed by the “law in
effect at the time the motion or other request was made.” On
December 11, 2003, the date Verlyn filed his petition to modify,
the law in effect was the NCCJA. Thus, we determine that the dis-
trict court erred as a matter of law in applying the UCCJEA rather
than the NCCJA. That, however, does not end our analysis.

Having concluded that the trial court erred in applying the
UCCIJEA, we must next decide whether it is necessary to remand
the cause to the district court for further proceedings. In answer-
ing this question, we are guided by the principle that when a
Jurisdictional question does not involve a factual dispute, deter-
mination of the issue is a matter of law, which requires an appel-
late court to reach a conclusion independent from that of the trial
court. In re Interest of Kelley D. & Heather D., supra.

Initially, we note that neither party argues that remand is
required upon a determination that the applicable law is the
NCCIJA. Furthermore, in their briefs, both parties base their sub-
stantive jurisdictional analyses upon the NCCJA. Also, as to any
factual findings made by the district court relevant to our analy-
sis, we conclude that such findings are not clearly incorrect.
Accordingly, we will proceed to review the jurisdictional issue
applying the NCCJA.

Dip DistricT COURT HAVE JURISDICTION UNDER NCCJA?
[6,7] In her second assignment of error, Becky argues that the
district court did not have jurisdiction over this custody dispute.
We will analyze this issue by looking to the NCCJA, which pro-
vides in relevant part:
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A court of this state which is competent to decide child
custody matters has jurisdiction to make a child custody
determination . . . if:

(a) This state (i) is the home state of the child at the time
of commencement of the proceeding [or]

(b) It is in the best interest of the child that a court of
this state assume jurisdiction because (i) the child and his
or her parents, or the child and at least one contestant,
have a significant connection with this state and (ii) there
is available in this state substantial evidence concerning
the child’s present or future care, protection, training, and
personal relationships; [or]

(d)(i) It appears that no other state would have jurisdic-
tion under prerequisites substantially in accordance with
subdivision (a), (b), or (c) of this section, or another state
has declined to exercise jurisdiction on the ground that this
state is the more appropriate forum to determine the cus-
tody of the child, and (ii) it is in the best interest of the
child that this court assume jurisdiction . . . .

§ 43-1203(1). “Home state” is defined as “the state in which the
child immediately preceding the time involved lived with his or
her parents, a parent, or a person acting as a parent, for at least
six consecutive months.” § 43-1202(5).

The petition for modification was filed in the Platte County
District Court on December 11, 2003. The record establishes that
the children have lived with Verlyn in Nebraska since approxi-
mately February 28, 2003. Given that the children had lived in
Nebraska for more than 6 months when Verlyn filed his petition
for modification, it would appear, pursuant to §§ 43-1202(5) and
43-1203(1)(a)(i), that Nebraska was the children’s home state.

Despite these statutory provisions, Becky contends that even
though the children had lived in Nebraska for more than 9
months as of the date Verlyn filed his motion on December 11,
2003, such residence was the result of an “invalid” order issued
by the Kansas district court. Consequently, Becky argues this
9-month time period is not properly includable in the calcula-
tion of whether Nebraska has home state jurisdiction.
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In support of her argument, Becky cites to Luna v. Luna, 592
N.W.2d 557 (N.D. 1997), and Weller v. Weller, 960 P.2d 493
(Wyo. 1998). Neither case, however, addresses the precise issue
presented. Rather, both cases stand, in relevant part, for the
proposition that a court’s jurisdiction must exist at the time an
action is filed and cannot be attained after such date regardless
of the amount of time spent by the children in the state subse-
quent to the filing of a custody action. Given that no one con-
tends that the 9-month time period during which the children
lived with Verlyn in Nebraska and over which home state juris-
diction was based was subsequent to Verlyn’s filing, we con-
clude that both cases are inapplicable.

Becky also directs this court to In re Marriage of Hamilton,
120 Wash. App. 147, 84 P.3d 259 (2004), a case decided under
Washington’s version of the UCCJEA. Becky contends that In
re Marriage of Hamilton holds that * ‘significant contacts’ gener-
ated without a valid court order may not be used to establish
Jurisdiction.” Brief for appellant at 19. However, a review of In
re Marriage of Hamilton does not support Becky’s contention. To
the contrary, the Washington Court of Appeals did consider the
child’s contacts with Washington in concluding that Washington
had jurisdiction, notwithstanding the fact that the mother had
moved from Texas to Washington without the father’s knowl-
edge. Despite those circumstances, the Washington court held
that where a child had no home state, as was true in the situation
presented, that child’s significant contacts with a state could be
considered in determining jurisdiction. We conclude that In re
Marriage of Hamilton is not supportive of Becky’s argument.

We note that we are not faced with a situation like the one
presented in Marriage of leronimakis, 66 Wash. App. 83, 831
P2d 172 (1992), which was cited and distinguished in In re
Marriage of Hamilton. In Marriage of leronimakis, a mother
brought her children from Greece, where they had lived with the
children’s father, to Washington without the father’s permission
or knowledge. In concluding that it lacked jurisdiction over the
children, the court explained:

To allow Washington courts to assert jurisdiction
because [the mother] generated significant contacts with
the state is in effect telling any abducting parent that if you
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can stay away from the home state long enough to gener-
ate new considerations and new evidence, that is a suffi-
cient reason for the new state to assert a right to adjudicate
the issue. Such a holding circumvents the intent of the
jurisdiction laws.
Marriage of leronimakis, 66 Wash. App. at 92, 831 P.2d at 177.
See, also, Ortman v. Ortman, 670 N.E.2d 1317 (Ind. App. 1996)
(where mother unilaterally removed children from prior state of
residence, allowing change in children’s home state would con-
travene purposes of Indiana’s version of NCCJA). See, gener-
ally, § 43-1208 (where one party without consent improperly
removes child from party with right to custody, court should
decline to exercise jurisdiction).

On the record before us, it is undisputed that Verlyn did not
abduct the children or otherwise improperly remove them from
Becky’s custody. On the contrary, Verlyn filed a petition for
modification of custody in the Kansas district court. Following a
trial, the Kansas court found a material change in circumstances
and granted Verlyn custody of the children. It was only after that
order was issued that Verlyn obtained custody of the children
and moved them to Nebraska. Although the Kansas Court of
Appeals later determined that the Kansas court was without
jurisdiction to grant custody to Verlyn, that does not change the
fact that Verlyn took custody of the children in accordance with
what was believed to be a valid court order.

Furthermore, the conclusion that the 9-month period from
February to December 11, 2003, is properly considered in deter-
mining the children’s home state does not, given this record,
contravene the general purposes of the NCCJA. Section 43-1201
sets forth the general purposes of the NCCJA. Subsection (e)
provides that one such purpose is to “[d]eter abductions and
other unilateral removals of children undertaken to obtain cus-
tody awards,” while subsection (g) provides that the NCCJA
should “[f]acilitate the enforcement of custody decrees of other
states.” Neither of these purposes is inconsistent with the view
that Verlyn should be permitted to rely upon the Kansas order
in establishing home state jurisdiction. The NCCJA is not con-
cerned with the conduct of a custodial parent acting pursuant
to what is believed to be a valid court order, but, rather, with
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the unilateral removal of a child from another jurisdiction. Nor
would it facilitate the enforcement of custody decrees from other
jurisdictions to hold that a party’s good faith reliance upon such
a decree is of no consequence if it is ultimately determined to
have been erroneous.

We conclude that upon this record, the time the children spent
in Nebraska pursuant to the Kansas order is properly includable
in calculating whether Nebraska had home state jurisdiction.
Accordingly, the Platte County District Court had home state
jurisdiction over the children.

For the sake of completeness, we note that the district court
concluded it possessed subject matter jurisdiction pursuant to the
UCCIJEA as either the home state or the state having the most
“significant connection” with the children. Having determined
that the district court acquired home state jurisdiction under the
NCCIJA, we need not further address its alternative basis of juris-
diction. Becky’s second assignment of error is without merit.

Is NEBRASKA PRECLUDED FROM EXERCISING JURISDICTION?

In her third assignment of error, Becky assigns that pursuant
to § 43-1206(1), Verlyn’s pending appeal in the Kansas Supreme
Court “precluded” Nebraska courts from exercising jurisdiction
over this custody matter.

The record indicates that on December 5, 2003, the Kansas
Court of Appeals issued its opinion finding that the Kansas
district court lacked jurisdiction. On December 11, Verlyn filed
his petition for modification in Platte County District Court.
Thereafter, on or about December 24, Verlyn filed a petition
for review of the Kansas Court of Appeals’ decision with the
Kansas Supreme Court. That petition was denied by the Kansas
Supreme Court on February 10, 2004.

Becky argues that given these undisputed filing dates, at the
time Verlyn filed his petition for modification in Nebraska, the
time period for filing an appeal from the Kansas Court of
Appeals’ decision had not expired, as evidenced by Verlyn’s
December 24, 2003, filing in the Kansas Supreme Court. From
this, Becky contends that § 43-1206(1) precluded the Platte
County District Court from exercising its jurisdiction because the
custody issue had not reached a final determination in Kansas.
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The matter was therefore “pending” in Kansas when Verlyn filed
his petition for modification in Nebraska. We do not believe
§ 43-1206(1) supports Becky’s argument.

[8] The plain language of § 43-1206(1) provides that “[a]
court of this state shall not exercise its jurisdiction under [the
NCCJA] if, at the time of filing the petition, a proceeding con-
cerning the custody of the child was pending in a court of
another state exercising jurisdiction substantially in conform-
ity with [the NCCJA).” (Emphasis supplied.) The undisputed
record demonstrates that Kansas was not “exercising jurisdic-
tion” substantially in conformity with the NCCJA at the time
Verlyn filed his petition in the Platte County District Court. To
the contrary, the decision of the Kansas Court of Appeals, spe-
cifically determining that Kansas did not have jurisdiction over
this custody proceeding, had been rendered 6 days prior to
Verlyn’s filing in Nebraska. Assuming without deciding that a
“proceeding . . . was pending” in Kansas on the date Verlyn
filed his petition for modification in Nebraska, it is undisputed
that Kansas had no jurisdiction to exercise under the NCCJA.
As such, § 43-1206(1) does not preclude the Platte County
District Court’s exercise of jurisdiction. See, also, Swire v.
Swire, 202 N.J. Super. 289, 494 A.2d 1035 (1985) (New Jersey
courts could exercise jurisdiction despite mother’s pending New
York appeal, as New York lacked jurisdiction at time it entered
its order). Becky’s third assignment of error is without merit.

SHOULD NEBRASKA EXERCISE JURISDICTION?

[9] In her fourth assignment of error, Becky assigns that even
if the district court had jurisdiction under the NCCJA, it should
have declined to exercise that jurisdiction. In support of her posi-
tion, Becky argues that Colorado, rather than Nebraska, was the
most convenient forum to hear this dispute and, further, that the
district court’s exercise of jurisdiction contravened the purposes
of the NCCJA as stated in § 43-1201. Because Becky’s argu-
ments rely upon specific provisions of §§ 43-1201 and 43-1207
of the NCCJA, we initially set forth the relevant provisions of
those sections. Section 43-1207 provides:

(1) A court which has jurisdiction under [the NCCJA]
to make an initial or modification decree may decline to
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exercise its jurisdiction any time before making a decree if
it finds that it is an inconvenient forum to make a custody
determination under the circumstances of the case and that
a court of another state is a more appropriate forum.

(3) In determining if it is an inconvenient forum, the
court shall consider if it is in the interest of the child that
another state assume jurisdiction. For this purpose it may
take into account the following factors, among others:

(a) If another state is or recently was the child’s home
state;

(b) If another state has a closer connection with the child
and his family or with the child and one or more of the
contestants;

(c) If substantial evidence concerning the child’s present
or future care, protection, training, and personal relation-
ships is more readily available in another state;

(d) If the parties have agreed on another forum which is
no less appropriate; and

(e) If the exercise of jurisdiction by a court of this state
would contravene any of the purposes stated in section
43-1201.

Section 43-1201 sets forth the purposes behind the NCCJA and
provides, in relevant part, that the court should strive to:

(c) Assure that litigation concerning the custody of a
child take place ordinarily in the state with which the child
and his family have the closest connection and where sig-
nificant evidence concerning his care, protection, training,
and personal relationships is most readily available, and
that courts of this state decline the exercise of jurisdiction
when the child and his family have a closer connection
with another state;

(d) Discourage continuing controversies over child cus-
tody in the interest of greater stability of home environ-
ment and of secure family relationships for the child;

(f) Avoid relitigation of custody decisions of other states
in this state when feasible.
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Becky and the children moved from Kansas to Nebraska fol-
lowing the entry of the initial divorce decree in April 1999, and
then to Colorado in August 2000. As the district court noted,
while in Colorado, the children attended several different schools
and had several different babysitters. No evidence exists in the
record to suggest any ongoing relationships between the chil-
dren and persons associated with any of these schools or care
providers. In fact, with the exception of friendships the children
developed in Colorado over their summer visitation, there is no
evidence in the record regarding existing relationships between
the children and anyone in Colorado, save Becky and her new
husband.

Following the decision of the Kansas district court on
February 28, 2003, the children moved from Colorado to
Nebraska and have resided with Verlyn in Nebraska since that
time. As the district court found, the children attend school and
church in Nebraska, have friends in Nebraska, and are involved
in extracurricular activities in Nebraska. The record also indi-
cates the children receive medical care in Nebraska.

As noted above, in determining whether it should exercise
jurisdiction under the NCCJA, a court should consider the factors
set forth in § 43-1207(3), as well as the purposes behind the
NCCJA as enunciated in § 43-1201. In doing so, we first note that
although Colorado was formerly the children’s home state, they
have not resided in Colorado since February 2003. Moreover,
a review of the record shows that the children have closer ties
with Nebraska than Colorado and that the bulk of the evidence
regarding their “present or future care, protection, training, and
personal relationships is more readily available” in Nebraska. See
§ 43-1207(3).

[10] Furthermore, Nebraska’s exercise of jurisdiction would
facilitate rather than contravene the purposes behind the
NCCJA. In particular, given the children’s contacts in Nebraska,
Nebraska’s exercise of jurisdiction would ensure that litigation
takes place in the state with the closest connection to the chil-
dren and where the most evidence can be found. Nebraska’s
exercise of jurisdiction would also discourage continuing con-
troversies, promote stability in the lives of these children, and
avoid relitigation of a matter which, at a minimum, has been
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twice previously heard on its merits. This court has held that the
end goal of the NCCJA is that litigation concerning the custody
of a child takes place in the state which can best decide the case.
Hamilton v. Foster, 260 Neb. 887, 620 N.W.2d 103 (2000). We
believe Nebraska’s exercise of jurisdiction best meets this goal.

Contrary to Becky’s assertions, we conclude that upon this
record, Nebraska, not Colorado, was the more convenient forum
to hear this custody matter and, further, that Nebraska’s exercise
of jurisdiction did not contravene the purposes of the NCCJA.
Accordingly, we determine that the Platte County District Court
did not abuse its discretion in exercising jurisdiction. Becky’s
fourth assignment of error is without merit.

REMAINING ASSIGNMENTS OF ERROR

In her fifth assignment of error, Becky assigns that the dis-
trict court “erred in considering the best interests of the children
as part of the analysis to determine jurisdiction.” In particular,
Becky contends that “[t]he district court’s order also suggests
that the court determined Nebraska had jurisdiction because it
believed that the children should remain with their father.” Brief
for appellant at 23.

An examination of the district court’s order does not support
Becky’s contention. At issue is the district court’s order entered
on March 17, 2004, following a hearing with respect to both
Becky’s motion to dismiss and application for a writ of assist-
ance and Verlyn’s motion for temporary custody. In response to
Becky’s motion to dismiss, the district court specifically noted
that it had home state jurisdiction over the proceeding, because
the children had been present in Nebraska more than 6 months
prior to the filing of the petition to modify. As a result, the dis-
trict court denied Becky’s motion and application.

The district court then addressed the issue of Verlyn’s motion
for temporary custody. In its analysis of that issue, the court
concluded that “it would be in the children’s best interests that
their temporary custody be, and is, awarded to their father,
Verlyn.” While the court clearly considered the best interests of
the children in awarding temporary custody to Verlyn, the court
did not consider the children’s best interests until after it con-
cluded that it had jurisdiction. Becky’s fifth assignment of error
is without merit.
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In her sixth assignment of error, Becky has assigned the dis-
trict court’s failure “to hold that the court’s jurisdiction must be
determined as of the date the Petition to Modify is filed.” As we
understand Becky’s argument, she is contending that the district
court did not determine its jurisdiction as of December 11,
2003, the date of the filing of Verlyn’s petition to modify. In her
brief, however, Becky fails to specify the date she believes was
improperly utilized by the district court. In any event, it is
apparent from the record that the date utilized by the district
court when it initially determined that it had jurisdiction was,
in fact, December 11. Becky’s sixth assignment of error is with-
out merit.

[11] Finally, Becky argues that the Platte County District
Court did not, pursuant to § 43-1206, consult with other states
before deciding to exercise jurisdiction. However, this argu-
ment is not assigned as error in Becky’s brief. To be considered
by an appellate court, an alleged error must be both specifically
assigned and specifically argued in the brief of the party as-
serting the error. In re Interest of Brian B. et al., 268 Neb. 870,
689 N.W.2d 184 (2004). As a result, we need not consider this
argument.

CONCLUSION
We conclude that the district court properly exercised juris-
diction over this custody dispute.
AFFIRMED.

Davip H. PTAK, PERSONAL REPRESENTATIVE OF THE
EsTATE OF WILMA L. PRITCHARD, DECEASED,
APPELLANT, V. LEOTA SWANSON, APPELLEE.

709 N.W.2d 337
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McCoRMACK, J.
NATURE OF CASE

David H. Ptak brought the present action in the district court
for Madison County to recover amounts improperly distributed
to Leota Swanson from the estate of Wilma L. Pritchard. The
district court dismissed the action for lack of subject matter
jurisdiction. Ptak appealed, and we granted Ptak’s motion to
bypass the Nebraska Court of Appeals.

BACKGROUND
The following facts are taken from our opinion in Swanson v.
Ptak, 268 Neb. 265, 266-67, 682 N.W.2d 225, 228-29 (2004):
Allan L. Pritchard and Wilma L. Pritchard were married
late in their lives and had no children. Prior to the marriage,
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Allan had accumulated a substantial estate. Allan died intes-
tate on April 19, 1997, in Norfolk, Nebraska, leaving Wilma
as his only heir. Wilma died intestate on August 21, 1998,
in Norfolk, leaving as her only legal heirs a brother, Thomas
Fillmore of Klamath Falls, Oregon, and a sister, Nona
Fillmore Wittler of Hoskins, Nebraska, now deceased.

Swanson is Allan’s niece. After Wilma’s death,
Swanson, Wittler, and other family members went to Ptak’s
law office in Norfolk to inquire about her estate. Ptak had
performed legal services for both Allan and Wilma dur-
ing their lifetimes. Ptak generally advised the family mem-
bers that he was not aware of any will left by Wilma and
that under the laws of intestate succession, Fillmore and
Wittler would inherit the entire estate unless they agreed to
surrender half of the estate to Allan’s family, including
Swanson. Ptak diagrammed for the family members the
approximate distribution of the estate if such an agreement
were reached. Under this scenario, Swanson would have
received one-fourth of the estate, amounting to approxi-
mately $250,000.

Ptak was subsequently appointed the personal represent-
ative of Wilma’s estate. On October 7, 1998, Ptak sent a
letter to Fillmore, Swanson, and the other family members,
describing how the estate would be distributed if Wilma’s
heirs agreed to give S50 percent to Allan’s family, including
Swanson. In this letter, Ptak stated: “If this is correct and
you are agreeable to this distribution of the estate, I will
need to prepare an agreement to be signed by Wilma’s heirs
which consents to this distribution. I met with Nona Wittler
last week and went over this distribution with her and she
is agreeable to it.”

Swanson continued to receive correspondence from
Ptak, in his capacity as personal representative, regarding
the estate. The correspondence generally indicated that the
estate would be distributed half to Wilma’s heirs and half
to Allan’s heirs. In June 1999, Swanson informed Ptak that
she and her husband wished to purchase a new condo-
minium and asked if she could obtain a partial distribution
of her one-fourth interest in the estate. On September 13,
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1999, Ptak issued Swanson a check for $99,000 as a par-
tial distribution.

In late November 1999, Ptak received a telephone call
from Fillmore’s wife informing him that Fillmore had never
agreed to share the estate with Swanson and other descen-
dants of Allan. Shortly thereafter, Ptak received letters from
Fillmore and Wittler confirming that they would not agree
to share the estate with Allan’s descendants. In his subse-
quent deposition testimony, Fillmore denied that he had
ever agreed to share any portion of the estate with Swanson.

Upon receipt of the letters from Fillmore and Wittler,
Ptak wrote to Swanson and the other family members
involved advising them that Fillmore and Wittler had noti-
fied him that they would not consent to an equal division
of the estate with Allan’s family. This was the first notice
Swanson had that Ptak had not obtained a written agree-
ment from Wilma’s heirs to share the estate with Allan’s
family. Ptak requested that Swanson return the $99,000
partial distribution and eventually filed suit as the personal
representative to recover the money from Swanson.

Ptak’s claim against Swanson, which was filed in the district
court, was dismissed by the district court for lack of subject mat-
ter jurisdiction. In dismissing the case, the district court found
that the recovery of a distribution erroneously made by Ptak was
related to the decedent’s estate and was therefore within the
exclusive jurisdiction of the county court pursuant to Neb. Rev.
Stat. §§ 24-517(1) (Cum. Supp. 2002) and 30-2211 (Reissue
1995). The district court also found that Neb. Const. art. V, § 9,
grants both chancery and common-law jurisdiction to the district
court, but does not grant the district court probate jurisdiction.
Ptak appealed the dismissal of his claim, and we granted his
motion to bypass the Court of Appeals.

ASSIGNMENTS OF ERROR
Ptak generally asserts that the district court erred in dismiss-
ing his claim for lack of subject matter jurisdiction. Ptak specif-
ically asserts that the district court has concurrent jurisdiction
with the county court. Ptak also asserts that §§ 24-5 17(1) and
30-2211 are unconstitutional insofar as they purport to limit the
chancery or common-law jurisdiction of the district court under
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Neb. Const. art. V, § 9, and to the extent that the application of
these statutes would eliminate a litigant’s right to a 12-person
jury under Neb. Const. art. I, § 6.

STANDARD OF REVIEW

[1] Whether a statute is constitutional is a question of law;
accordingly, the Nebraska Supreme Court is obligated to reach
a conclusion independent of the decision reached by the trial
court. Chase v. Neth, 269 Neb. 882, 697 N.W.2d 675 (2005).

[2,3] Subject matter jurisdiction is a question of law for the
court. Schweitzer v. American Nat. Red Cross, 256 Neb. 350,
591 N.W.2d 524 (1999). A jurisdictional question which does
not involve a factual dispute is determined by an appellate court
as a matter of law, which requires the appellate court to reach a
conclusion independent of the lower court’s decision. State of
Florida v. Countrywide Truck Ins. Agency, 270 Neb. 454, 703
N.W.2d 905 (2005).

[4] Subject matter jurisdiction is a court’s power to hear and
determine a case in the general class or category to which the
proceedings in question belong and to deal with the general sub-
ject involved in the action before the court and the particular
question which it assumes to determine. Schweitzer v. American
Nat. Red Cross, supra.

ANALYSIS

CONSTITUTIONAL QQUESTION

We first address Ptak’s claims that §§ 24-517(1) and 30-2211
are unconstitutional. Before doing so, however, we must deter-
mine whether Ptak has satisfied the procedural prerequisites for
appellate review of his constitutional claims.

[5] Neb. Ct. R. Prac. 9E (rev. 2001) requires that a party pre-
senting a case involving the constitutionality of a statute must
file and serve notice with the Supreme Court Clerk at the time
of filing the party’s brief. State v. Johnson, 269 Neb. 507, 695
N.W.2d 165 (2005). Rule 9E also provides that if the Attorney
General is not already a party to the action, a copy of the brief
assigning unconstitutionality must be served on the Attorney
General within 5 days of the filing of the brief with the Supreme
Court Clerk. A review of the record in this case reveals that Ptak
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failed to file a notice of a constitutional question and failed to
serve upon the Attorney General, who is not a party to this
action, a copy of his brief.

This court has repeatedly held that strict compliance with rule
9E is required for the court to address a constitutional claim.
See State v. Feiling, 255 Neb. 427, 585 N.W.2d 456 (1998)
(refusing to consider constitutional question where record con-
tained no separate written notice as required by rule 9E); State v.
McDowell, 246 Neb. 692, 522 N.W.2d 738 (1994) (holding this
court will not consider constitutional challenge where appellant
failed to strictly comply with rule 9E). See, also, In re Interest of
Rebecka P., 266 Neb. 869, 669 N.W.2d 658 (2003); Mid City
Bank v. Douglas Cty. Bd. of Equal., 260 Neb. 282, 616 N.W.2d
341 (2000); In re Application of SID No. 384, 259 Neb. 351, 609
N.W.2d 679 (2000); Zoucha v. Henn, 258 Neb. 611, 604 N.W.2d
828 (2000); In re Adoption of Kassandra B. & Nicholas B., 248
Neb. 912, 540 N.W.2d 554 (1995); Proctor v. Minnesota Mut.
Fire & Cas., 248 Neb. 289, 534 N.W.2d 326 (1995); State v.
Melcher, 240 Neb. 592, 483 N.W.2d 540 (1992); Holdrege Co-op
Assn. v. Wilson, 236 Neb. 541, 463 N.W.2d 312 (1990).

Because Ptak has failed to comply with the requirements of
rule 9E, we decline to address Ptak’s constitutional claims on
appeal.

DisTRICT COURT CONCURRENT JURISDICTION

Ptak also asserts that his petition should not have been dis-
missed because the district court has concurrent jurisdiction with
the county court over cases involving the recovery of money,
including those cases arising within the context of a probate
proceeding.

Exclusive original jurisdiction over probate matters has been
given to the county court by the Nebraska Legislature. Section
24-517 provides in pertinent part: “Each county court shall have
the following jurisdiction: (1) Exclusive original jurisdiction of
all matters relating to decedents’ estates, including the probate of
wills and the construction thereof . . . .” Section 30-2211(a) pro-
vides in part: “To the full extent permitted by the Constitution of
Nebraska, the [county] court has jurisdiction over all subject
matter relating to (1) estates of decedents, including construction
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of wills and determination of heirs and successors of decedents,
and estates of protected persons.” We have stated, however, that
the Legislature’s grant of exclusive jurisdiction to the county
court in matters relating to decedents’ estates ““is of suspect con-
stitutionality insofar as it relates to matters that would involve
either the chancery or common-law jurisdiction of the district
courts.” In re Estate of Steppuhn, 221 Neb. 329, 332, 377
N.W.2d 83, 85 (1985).

[6,7] Neb. Const. art. V, § 9 states: “The district courts shall
have both chancery and common law jurisdiction, and such
other jurisdiction as the Legislature may provide . . . .” Because
a district court’s general jurisdiction emanates from the
Nebraska Constitution, it cannot be legislatively limited or con-
trolled. Schweitzer v. American Nat. Red Cross, 256 Neb. 350,
591 N.W.2d 524 (1999); In re Estate of Steppuhn, supra. Thus,
in common-law and equity actions relating to decedents’ estates,
the county courts have concurrent original jurisdiction with the
district courts. Holste v. Burlington Northern RR. Co., 256 Neb.
713, 592 N.W.2d 894 (1999); lodence v. Potmesil, 239 Neb. 387,
476 N.W.2d 554 (1991). See In re Estate of Steppuhn, supra.

[8] The allegations of a petition establish the character of a
cause of action and the remedy or relief it seeks. Lone Cedar
Ranches v. Jandebeur, 246 Neb. 769, 523 N.W.2d 364 (1994).
As we read Ptak’s petition, it states a claim for statutory recov-
ery under Neb. Rev. Stat. §§ 30-24,106 and 30-24,107 (Reissue
1995) of the Nebraska Probate Code.

Section 30-24,106 provides that the personal representative
may recover assets or their value if their distribution was im-
proper. Section 30-24,107 provides that a distributee of prop-
erty improperly received is liable to return the property and its
income since distribution, or the value of the property as of the
date of distribution and its income and gain received by distrib-
utee if the distributee does not have the property. These statutes
create a duty to return estate assets improperly received and cre-
ate in the personal representative a right to recover such assets.

Ptak’s recovery of estate assets is inextricably tied to the
probate of the estate. See § 24-517(1). Therefore, Ptak’s right of
recovery in the instant case arises within the exclusive original
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jurisdiction over probate matters in the county court. We there-
fore conclude that the district court properly dismissed Ptak’s
petition for lack of subject matter jurisdiction.

CONCLUSION

Because Ptak has failed to comply with the requirements of
rule 9E, we decline to address his constitutional claims on appeal.
With regard to Ptak’s assertion that the district court has concur-
rent jurisdiction with the county court over the instant case, we
conclude that jurisdiction over the recovery of the estate assets
improperly distributed in this matter lies exclusively with the
county court. We therefore affirm the district court’s dismissal of
Ptak’s petition.

AFFIRMED.
GERRARD, J., not participating.
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1. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.
When reviewing a district court’s determinations of reasonable suspicion to conduct
an investigatory stop and probable cause to perform a warrantless search, ultimate
determinations of reasonable suspicion and probable cause are reviewed de novo. But
findings of historical fact to support that determination are reviewed for clear error,
giving due weight to the inferences drawn from those facts by the trial court.

2. Judgments: Statutes: Appeal and Error. When an appeal calls for statutory inter-
pretation or presents a question of law, an appellate court must reach an independent,
correct conclusion irrespective of the determination made by the court below.

3. Investigative Stops: Motor Vehicles: Probable Cause. A traffic violation, no mat-
ter how minor, creates probable cause to stop the driver of a vehicle.

4. Investigative Stops: Motor Vehicles: Police Officers and Sheriffs. As part of a law-
ful traffic stop, a law enforcement officer may conduct an investigation reasonably
related in scope to the circumstances that justified the traffic stop.

5. ¢ : . A rraffic stop investigation may include asking the driver for an
operator’s llcense and registration, requesting that the driver sit in the patrol car, and
asking the driver about the purpose and destination of his or her travel. Also, the offi-
cer may run a computer check to determine whether the vehicle involved in the stop
has been stolen and whether there are outstand