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No. S-01-899: Arellano v. State. Affirmed. Gerrard, J.

No. S-01-1285: Ambrose v. Vatnsdal. Affirmed as modified.
Wright, J.

No. S-01-1325: Arthur v. Microsoft Corp. Affirmed. Per
Curiam.

No. S§-02-363: Flamme v. Flamme Brothers, Inc. Affirmed.
Connolly, J.

No. S-02-662: Zeleny v. Zeleny. Affirmed as modified.
Wright, J.

No. S-02-724: Thomas v. Thomas. Affirmed. Miller-Lerman, J.

No. $-02-760: Fisher v. Dawes Cty. Bd. of Equal. Vacated
and remanded for further proceedings. Stephan, J.

No. S-02-790: Paul Davis Sys. v. Williams. Affirmed in part,
and in part dismissed as moot. Appellee’s motion for award of
attorney fees denied. Stephan, J.

No. S-02-1331: In re Interest of Marcus N. Appeal dis-
missed. McCormack, J.
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WITHOUT OPINION

No. $-99-453: Andrews v. Schram. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-01-409: State ex rel. Counsel for Dis. v. Shapiro.
Respondent reinstated to the practice of law in the State of
Nebraska.

No. S-01-1325: Arthur v. Microsoft Corp. Motion of appel-
lant for rehearing sustained.

No. S-02-496: Dillow v. Schultz. Affirmed. See, Rice v.
Adam, 254 Neb. 219, 575 N.W.2d 399 (1998); Neb. Ct. R. of
Prac. 7A(1) (rev. 2000).

No. S-02-665: Widtfeldt S.P., Inc. v. Holt Cty. Bd. of
Equal. Motion considered; appeal dismissed.

No. S-02-716: Anderson v. County of Sarpy. Stipulation
allowed; appeal dismissed.

No. S-02-822: Holstien v. Madonna Rehabilitation
Hospital. Motion of appellant to dismiss appeal sustained; appeal
dismissed without prejudice; each party to pay own costs.

No. S-02-823: County of Sherman v. Evans. Motion of appel-
lant to dismiss appeal for mootness sustained; appeal dismissed.

No. S-02-865: State ex rel. Stuck v. County of Sarpy.
Stipulation allowed; appeal dismissed at cost of appellee.

No. S-02-1038: State v. Frickel. By order of the court,
appeal dismissed for failure to file briefs.

Nos. S-02-1120, S-02-1121: City of York v. York Cty. Bd.
of Equal. The decisions of the Tax Equalization and Review
Commission are vacated. The causes are remanded to the Tax
Equalization and Review Commission, with directions to
instruct the York County Board of Equalization to grant the
requested exemptions on each of the subject properties, as stip-
ulated by the parties.

No. S-02-1199: State ex rel. Counsel for Dis. v. Lopez-
Wilson. Motion of relator to dismiss formal charges, amended
formal charges, and additional formal charges sustained;
charges dismissed.

(xxiii)



XXiv CASES DISPOSED OF WITHOUT OPINION

No. S-02-1256: Knopik v. Nance Cty. Bd. of Supervisors.
Motion of appellee for summary affirmance sustained; judg-
ment affirmed. See Niewohner v. Antelope Cty. Bd. of
Adjustment, 12 Neb. App. 132, 668 N.W.2d 258 (2003).

No. $-02-1258: In re Interest of Pierre W. Stipulation
allowed; appeal dismissed.

No. S-02-1439: Leif v. Henke. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

Nos. S-03-036, S-03-128: Glass v. Kenney. Appeal dis-
missed pursuant to rule 7A(2), and cause remanded to the dis-
trict court for further proceedings.

Nos. S-03-036, S-03-128: Glass v. Kenney. Motion of appel-
lant for rehearing sustained. Order of September 10, 2003,
vacated.

No. S-03-151: State v. Davlin. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-283: State v. Carter. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

Nos. S-03-323, S-03-534: State ex rel. Counsel for Dis. v.
Rasmussen. Dismissed without prejudice.

No. S-03-337: In re Estate of Linn. Stipulation allowed;
appeal dismissed.

No. S-03-364: State v. Carlson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-397: State v. Caddy. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-427: State v. Nguyen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-594: State v. Sandoval. Appeal dismissed. See,
rule 7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781
(2000).

No. S-03-819: Richmond v. Case. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-03-926: State v. Buckman. Appeal dismissed. See
rule 7A(2).

No. S-03-929: State v. Bao. Appeal dismissed. See, rule
7A(2); Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2002).



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-01-036: D & S Realty v. Cutler. Petition of appellant
for further review overruled on June 11, 2003.

No. A-01-036: D & S Realty v. Cutler. Petition of appellee
for further review overruled on June 11, 2003.

Nos. S-01-168, S-01-469: Trimble v. Wescom. Petitions of
appellant for further review sustained on July 16, 2003.

No. A-01-313: Alderman v. County of Antelope, 11 Neb.
App. 412 (2002). Petition of appellant for further review over-
ruled on June 11, 2003.

No. S-01-664: Hughes v. Poykko-Post. Petition of appellee
for further review sustained on May 15, 2003.

No. A-01-668: Jerry Palmer Homes v. Allender. Petition of
appellant for further review overruled on August 27, 2003.

No. A-01-674: Baxter v. Nebraska Dept. of Corr. Servs.,
11 Neb. App. 842 (2003). Petition of appellant for further
review overruled on July 16, 2003.

No. A-01-712: Grosshans v. Grosshans. Petition of appel-
lant for further review overruled on August 27, 2003.

No. S-01-770: Finney v. Finney. Petition of appellant for
further review sustained on July 2, 2003.

No. A-01-799: Cole v. Clarke. Petition of appellant for fur-
ther review overruled on August 27, 2003.

No. A-01-833: Nieveen v. County of Saunders. Petition of
appellant for further review overruled on July 16, 2003.

No. A-01-836: State v. Harris. Petition of appellant for fur-
ther review overruled on May 29, 2003.

No. A-01-861: Jacob v. Hill. Petition of appellant for further
review overruled on September 17, 2003.

No. A-01-878: Pearson v. Good Samaritan Outreach
Servs. Petition of appellee for further review overruled on July
16, 2003.

No. A-01-905: Thomas v. State. Petition of appellant for fur-
ther review overruled on August 27, 2003.
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Xxvi PETITIONS FOR FURTHER REVIEW

No. A-01-906: Ebert v. Nebraska Dept. of Corr. Servs., 11
Neb. App. 553 (2003). Petition of appellant for further review
overruled on June 11, 2003.

No. A-01-957: U.S. Bank Nat. Assn. v. Empire Park Joint
Venture. Petition of appellant for further review overruled on
October 16, 2003.

Nos. A-01-995, A-01-996: Bochart v. Glinsmann. Petitions
of appellee for further review overruled on May 23, 2003.

Nos. A-01-995, A-01-996: Bochart v. Glinsmann. Petitions
of appellee for further review overruled on September 17, 2003.

No. S-01-1042: Tafoya v. Chapin. Petition of appellee for
further review sustained on May 21, 2003.

No. S-01-1042: Tafoya v. Chapin. Petition of appellee for
further review dismissed on October 16, 2003, as having been
improvidently granted.

No. A-01-1045: Keating v. J.C. Penney Life Ins. Co., 11
Neb. App. 757 (2003). Petition of appellant for further review
overruled on June 11, 2003.

No. A-01-1160: Zeck v. Mumford. Petition of appellant for
further review overruled on June 18, 2003.

Nos. A-01-1164, A-01-1166, A-01-1168: State v. Louis.
Petitions of appellant for further review overruled on September
17, 2003.

No. A-01-1177: Stevens v. Harvey. Petition of appellee for
further review overruled on June 18, 2003.

No. A-01-1187: Zaleski v. Collection Bureau of Grand
Island, 12 Neb. App. 1 (2003). Petition of appellee Collection
Bureau of Grand Island for further review overruled on
September 10, 2003.

No. S-01-1188: DeBose v. State. Petition of appellant for
further review sustained on September 10, 2003.

No. S-01-1195: In re Estate of Reed, 11 Neb. App. 915
(2003). Petition of appellee for further review sustained on
August 27, 2003.

No. S-01-1203: Quality Pork Internat. v. Rupari Food
Servs. Petition of appellee for further review sustained on
August 27, 2003.



PETITIONS FOR FURTHER REVIEW xxvii

No. A-01-1243: Willmann v. Nebraska Dept. of Corr.
Servs. Petition of appellee for further review overruled on
August 27, 2003.

No. A-01-1245: McManus v. Alderson. Petition of appellant
for further review overruled on June 18, 2003.

No. A-01-1250: In re Application of Goodwill Med.
Transp. v. R & F Hobbies, Inc. Petition of appellant for fur-
ther review overruled on June 25, 2003.

No. A-01-1342: Quiroz v. Fife. Petition of appellant for fur-
ther review overruled on August 27, 2003.

No. A-01-1359: Maxwell v. Cantwell. Petition of appellant
for further review overruled on May 15, 2003.

No. A-01-1374: Wilke v. McDermott. Petition of appellant
for further review overruled on June 11, 2003.

No. A-01-1383: In re Interest of Heather G. et al., 12 Neb.
App. 13 (2003). Petition of appellee for further review over-
ruled on August 27, 2003.

Nos. A-01-1384, A-01-1385: In re Estate of Jefferson.
Petitions of appellant for further review overruled on October
29, 2003.

No. A-01-1416: Federle v. Willis. Petition of appellant for
further review overruled on October 16, 2003.

No. S-02-131: State v. Feldhacker, 11 Neb. App. 608
(2003). Petition of appellant for further review sustained on
August 27, 2003.

No. S-02-131: State v. Feldhacker, 11 Neb. App. 608
(2003). Petition of appellee for further review sustained on
August 27, 2003,

No. A-02-175: Markmann v. Metropolitan Utilities Dist.
Petition of appellant for further review overruled on July 2,
2003.

No. S-02-200: Ludwick v. TriWest Healthcare Alliance.
Petition of appellant for further review sustained on July 16,
2003.

No. A-02-203: Dohrman v. School Dist. No. 0025. Petition
of appellee for further review overruled on October 16, 2003.

No. A-02-209: State v. Bartos. Petition of appellant for fur-
ther review overruled on September 10, 2003.



xxviii PETITIONS FOR FURTHER REVIEW

Nos. S-02-252, S-02-512: Nelson v. Nelson. Petitions of
appellees for further review sustained on May 29, 2003.

No. A-02-272: Davenport v. Thayer Agency, Inc. Petition
of appellant for further review overruled on August 27, 2003.

No. S-02-292: Strong v. Neth. Petition of appellant for fur-
ther review sustained on September 17, 2003.

No. A-02-295: Tyler v. Warden, Nebraska State Prison.
Petition of appellant for further review overruled on August 27,
2003.

No. A-02-327: State on behalf of Combs v. O’Neal, 11 Neb.
App. 890 (2003). Petition of appellant for further review over-
ruled on September 10, 2003.

No. A-02-338: State v. Witmer. Petition of appellant for fur-
ther review overruled on August 27, 2003.

No. A-02-362: Llanes v. Countryside of Hastings, Inc.
Petition of appellant for further review overruled on May 29,
2003.

No. A-02-479: State v. Roundtree, 11 Neb. App. 628 (2003).
Petition of appellant for further review overruled on July 2,
2003.

No. A-02-524: In re Interest of Adrian B., 11 Neb. App.
656 (2003). Petition of appellant for further review overruled on
May 15, 2003.

No. A-02-555: Schuelke v. Walker. Petition of appellant for
further review overruled on May 15, 2003.

No. A-02-586: State v. Jenson. Petition of appellant for fur-
ther review overruled on August 27, 2003.

No. A-02-607: State v. Roth. Petition of appellant for further
review overruled on May 29, 2003.

No. A-02-653: State v. Campbell. Petition of appellant for
further review overruled on August 27, 2003.

No. A-02-676: State v. VanWinkle. Petition of appellee for
further review overruled on May 21, 2003.

No. A-02-679: State v. Mason. Petition of appellant for fur-
ther review overruled on May 29, 2003.

No. S-02-695: In re Interest of Jedidiah P. Petition of
appellant for further review sustained on September 24, 2003.

No. A-02-707: Knoefler v. Wojtalewicz. Petition of appel-
lant for further review overruled on September 24, 2003.



PETITIONS FOR FURTHER REVIEW xxix

No. A-02-718: State v. Schaeffer. Petition of appellant for
further review overruled on June 25, 2003.

No. A-02-728: State v. Silva. Petition of appellant for further
review overruled on May 29, 2003.

Nos. A-02-730, A-02-963: In re Guardianship &
Conservatorship of Brandon P. Petitions of appellant for fur-
ther review overruled on August 27, 2003.

No. A-02-743: State v. Hill. Petition of appellant for further
review overruled on August 27, 2003.

No. A-02-758: Brummer v. Vickers, Inc., 11 Neb. App. 691
(2003). Petition of appellant for further review overruled on
June 18, 2003.

No. A-02-769: Noordam v. Vickers, Inc., 11 Neb. App. 739
(2003). Petition of appellant for further review overruled on
May 15, 2003.

Nos. A-02-779, A-02-1247: In re Interest of Cortisha A. et
al. Petitions of intervenors-appellees for further review over-
ruled on September 10, 2003.

No. A-02-809: Anderson v. Anderson. Petition of appellee
for further review overruled on August 27, 2003, :

No. A-02-811: Hansen v. Melia. Petition of appellant for
further review overruled on August 27, 2003.

No. A-02-818: In re Interest of Michael R., 11 Neb. App.
903 (2003). Petition of appellant for further review overruled on
August 27, 2003.

No. A-02-824: In re Interest of Shannon M. & Michaela
M. Petition of appellee Donna M. for further review overruled
on October 1, 2003.

No. A-02-828: State v. Taylor, 12 Neb. App. 58 (2003).
Appellee’s motion to dismiss petition for further review sus-
tained. Petition of appellant for further review dismissed on
September 17, 2003. See rule 2F(1).

No. A-02-843: State v. Goree, 11 Neb. App. 685 (2003).
Petition of appellant for further review overruled on May 21,
2003.

No. A-02-848: Cox v. Fisk. Petition of appellant for further
review overruled on October 29, 2003.



XXX PETITIONS FOR FURTHER REVIEW

No. A-02-849: In re Interest of Antone C. et al., 12 Neb.
App. 152 (2003). Petition of appellant for further review over-
ruled on October 29, 2003.

No. A-02-888: State v. Hayes. Petition of appellee for fur-
ther review overruled on September 10, 2003.

No. A-02-890: Roland v. Snell Services. Petition of appel-
lant for further review overruled on May 15, 2003.

No. A-02-901: Mabile v. Drivers Mgmt., Inc., 11 Neb. App.
765 (2003). Petition of appellee for further review overruled on
June 10, 2003.

Nos. A-02-905, A-02-906: In re Interest of Phoebe S. &
Rebekah S., 11 Neb. App. 919 (2003). Petitions of appellee for
further review overruled on September 24, 2003.

Nos. S-02-941, S-02-942: In re Interest of Steven K., 11
Neb. App. 828 (2003). Petitions of appellee for further review
sustained on July 2, 2003.

No. A-02-949: State v. Low. Petition of appellant for further
review overruled on October 29, 2003.

No. A-02-973: Belitz v. Belitz. Petition of appellant for fur-
ther review overruled on September 10, 2003.

No. A-02-1001: Henson v. Henson. Petition of appellee for
further review overruled on October 29, 2003.

No. A-02-1036: Walsh v. City of Omaha, 11 Neb. App. 747
(2003). Petition of appellee for further review overruled on July
16, 2003.

Nos. A-02-1059, A-02-1060: State v. Williams. Petitions of
appellant for further review overruled on November 10, 2003.

No. A-02-1066: Lorenz v. Yancey. Petition of appellant for
further review overruled on July 7, 2003.

No. A-02-1088: Moore v. Clarke. Petition of appellant for
further review overruled on May 29, 2003.

No. A-02-1098: State v. Terry. Petition of appellant for fur-
ther review overruled on May 15, 2003.

No. A-02-1104: Waite v. Davison. Petition of appellant for
further review overruled on May 15, 2003,

No. A-02-1125: United Nebraska Bank, O’Neill v.
Troshynski. Petition of appellant for further review overruled
on July 2, 2003.



PETITIONS FOR FURTHER REVIEW xxxi

No. A-02-1129: Propp v. Wilfarm L.L.C. Petition of
appellee for further review overruled on August 27, 2003.

No. A-02-1140: Marvin v. City of West Point. Petition of
appeliant for further review overruled on July 2, 2003.

No. A-02-1149: State v. Payer. Petition of appellant for fur-
ther review overruled on July 2, 2003.

No. A-02-1173: Martin v. Bonnevilla Homes. Petition of
appellant for further review overruled on August 27, 2003.

No. A-02-1177: State v. Garcia. Petition of appellant for fur-
ther review overruled on June 25, 2003.

No. A-02-1178: State v. Garcia. Petition of appellant for fur-
ther review overruled on June 25, 2003.

No. A-02-1183: Cramer v. Hoover Material Handling
Group. Petition of appellant for further review overruled on
July 16, 2003.

No. A-02-1186: Gaspar v. IBP, inc. Petition of appellee for
further review overruled on September 10, 2003.

No. A-02-1195: State v. Garrelts. Petition of appellant for
further review overruled on July 9, 2003.

Nos. A-02-1196 through A-02-1198: In re Interest of
Michael B. et al. Petitions of appellant for further review over-
ruled on September 10, 2003.

No. A-02-1211: State v. Santee. Petition of appellant for fur-
ther review overruled on June 18, 2003.

No. A-02-1222: State v. Harper. Petition of appellant for
further review overruled on August 27, 2003.

No. A-02-1230: In re Interest of Duff. Petition of appellant
for further review overruled on August 27, 2003.

No. A-02-1245: In re Interest of Misty M. Petition of appel-
lant for further review overruled on September 17, 2003.

No. A-02-1252: State v. Wingard. Petition of appellant for
further review overruled on June 18, 2003.

No. A-02-1289: In re Interest of Oberuch. Petition of
appellant for further review overruled on September 17, 2003.

No. A-02-1290: State v. Troyer. Petition of appellant for fur-
ther review overruled on September 10, 2003.

No. A-02-1325: King v. Neth. Petition of appellant for fur-
ther review overruled on September 10, 2003.



xxxii PETITIONS FOR FURTHER REVIEW

No. A-02-1343: State v. Gratto. Petition of appellant for fur-
ther review overruled on September 10, 2003.

No. A-02-1345: State v. Calderon. Petition of appellant for
further review overruled on September 2, 2003.

No. A-02-1387: State v. Peterson. Petition of appellant for
further review dismissed on October 21, 2003, as filed out of
time.

No. A-02-1393: State v. Larkin. Petition of appellant for
further review overruled on June 11, 2003.

No. A-02-1426: State v. Marquez. Petition of appellant for
further review overruled on June 18, 2003.

No. A-02-1434: State v. Grove. Petition of appellant for fur-
ther review overruled on June 11, 2003.

No. A-02-1436: State v. McDaniel, 12 Neb. App. 76 (2003).
Petition of appellee for further review overruled on September
24, 2003.

No. A-02-1438: McKillip v. NCA Headstart. Petition of
appellant for further review overruled on September 24, 2003.

No. A-02-1449: State v. Fulton. Petition of appellant for fur-
ther review overruled on July 2, 2003.

No. A-02-1494: State v. Garcia. Petition of appellant for fur-
ther review overruled on May 29, 2003.

No. A-03-062: State v. Sommers. Petition of appellant for
further review overruled on August 27, 2003.

No. A-03-063: State v. Royer. Petition of appellant for fur-
ther review overruled on June 18, 2003.

No. A-03-064: State v. Houlihan. Petition of appellant for
further review overruled on August 27, 2003.

No. A-03-080: Martin v. Department of Corr. Servs.
Petitions of appellant for further review overruled on June 11,
2003.

No. A-03-156: State v. Granger. Petition of appellant for
further review overruled on October 16, 2003.

No. A-03-180: State v. Hernandez. Petition of appellant for
further review overruled on October 29, 2003.

No. A-03-191: State v. Johnson. Petition of appellant for
further review overruled on September 10, 2003.

No. A-03-197: Martin v. Williams. Petitions of appellant for
further review overruled on July 2, 2003.



PETITIONS FOR FURTHER REVIEW Xxxiii

No. A-03-253: State ex rel. Mengedoht v. Samuelson.
Petition of appellant for further review overruled on October 16,
2003.

No. A-03-261: State v. Haney. Petition of appellant for fur-
ther review overruled on September 24, 2003.

No. A-03-285: Plymate v. Chapin. Petition of appellant for
further review overruled on September 10, 2003.

No. A-03-302: State v. Kern. Petition of appellant for further
review overruled on September 10, 2003.

No. A-03-322: State v. Threats. Petition of appellant for fur-
ther review overruled on September 10, 2003.

No. A-03-339: Akins v. T.S.C.I. Unit Manager Curtis.
Petition of appellant for further review overruled on September
17, 2003.

No. A-03-349: State v. Paez. Petition of appellant for further
review overruled on October 16, 2003.

No. A-03-350: State v. Leisure. Petition of appellant for fur-
ther review overruled on September 24, 2003.

No. A-03-381: Martin v. Board of Parole. Petition of appel-
lant for further review overruled on August 27, 2003.

No. A-03-605: Martin v. Williams. Petition of appellant for
further review overruled on October 1, 2003.

No. A-03-663: State v. Kitt. Petition of appellant for further
review overruled on August 27, 2003.
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Proceedings

CHIEF JUSTICE HENDRY: Good afternoon. The Nebraska
Supreme Court is meeting in special ceremonial session on this
21st day of October, 2003, to honor the life and memory of for-
mer Supreme Court Chief Justice Paul W. White and to note his
many contributions to the legal profession.

I would like to take this opportunity to introduce to you my
colleagues on the Supreme Court. Beginning on my far left is
Justice Ken Stephan. Next to Justice Stephan is Justice William
Connolly. To my far right is Justice Michael McCormack. Next
to Justice McCormack is Justice John Gerrard. To my immediate
right is Justice John Wright.

I would also like to acknowledge the presence of Court of
Appeals Judges Edward Hannon and Everett Inbody who are
also here to honor Chief Justice Paul White. The Court further
acknowledges the presence of members of Chief Justice Paul
White’s family, other members of the judiciary, members of the
bar and friends of former Chief Justice White.

At this time the Court recognizes former Nebraska Supreme
Court Chief Justice Norman Krivosha, chairman of the Supreme
Court memorial committee who will conduct these proceedings.
Mr. Chief Justice, good afternoon.

JUDGE KRIVOSHA: Good afternoon, Your Honor. May it
please the Court:

We have assembled here today in this courtroom to pay tribute
to the memory of Chief Justice Paul W. White who departed this
life on the 23rd day of August, 2002. Born in Mitchell, South
Dakota on February 12, 1911, Chief Justice White lived a full and
rich life. Graduating from the University of Nebraska with honors
in 1930, and its law school in 1932, Chief Justice White practiced
law in Lincoln, Nebraska from 1932 until 1953, except for 50
months service in the United States infantry. Twenty of those
months were spent in the Pacific Theater where Chief Justice
White served as a prosecutor at the Japanese war crimes trials.

(xxxix)
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Serving first as an Assistant County Attorney for the County
of Lancaster, Nebraska, and then as an acting Municipal Judge
for the City of Lincoln, Nebraska, Chief Justice White spent the
next 10 years, from 1953 to 1963, as one of the District Judges
for the Third Judicial District of Nebraska serving Lancaster
County. He soon gained a reputation as a no nonsense, well-
versed scholar of the law who expected the lawyers who
appeared before him to be well prepared and ready to address the
true issues involved in the case.

He was elected Chief Justice of Nebraska on November 6,
1962 and served until his retirement in August of 1978, having
served as the last Chief Justice of Nebraska to be popularly
elected to that office.

His reputation on this Court, as was his reputation on the
District Court, was one of asking piercing questions and
demanding correct answers. Often, because he was already far
beyond the attorney presenting the argument, he appeared to
some not to be paying attention when in fact he was already con-
templating the next issue needed to be resolved in order to find
the correct answer to the question presented by the appeal.

In addition to being an outstanding lawyer and judge, he was
also father and husband. His wife, Carol, preceded him in death
and they had one son, Mark White. There is much that can be said
about the life of Paul White, but I shall leave that to those who
shall in a moment follow me. I would like to share but one spe-
cific remembrance of Chief Justice White. On January 11, 1982,
some four years after he retired from this Court, he returned to
help pay tribute to Judge Edward F. Carter with whom he served.
In his remarks concerning Judge Carter, Chief Justice White said,
and I quote: “From time immemorial we have met to honor great
judges when they have finished the terms of their commission and
have passed from our midst. We meet to eulogize their personal
and judicial qualities and to remember them with fond recollec-
tion. But, in a larger sense, each judge, and especially the great
ones, carries the torch of our judicial sacraments: government
under law, courage, independence, industry, devotion, patience,
impartiality, and intellect, among others.”

While Chief Justice White was at that moment speaking of
Judge Carter, he could just as well have been speaking of himself,
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for indeed he was a great judge and possessed those qualities,
among a number of others.

I was honored to have been selected to succeed Chief Justice
White as I am honored to be permitted today to say a few words
in memory of him. He will not soon be forgotten.

And now, if it pleases the Court, at this time I would like to
ask a few friends and colleagues of former Chief Justice White
to address the Court.

CHIEF JUSTICE HENDRY: All right. Thank you.

JUDGE KRIVOSHA: I should first like to call upon former
Chief Justice William Hastings who served with Chief Justice
Paul White on the District Court bench. Judge Hastings.

CHIEF JUSTICE HENDRY: Thank you. Mr. Chief Justice,
good afternoon.

JUDGE HASTINGS: Mr. Chief Justice, may it please the
Court:

Paul W. White had a distinguished judicial career spanning the
years 1949 to 1978. He served four years as acting Lincoln
Municipal Court Judge and was elected to the district bench for
Lancaster County in 1953. He served in that capacity until 1963
when he was elected Chief Justice of the Nebraska Supreme
Court where he sat until his rather unexpected resignation or
retirement in 1978.

Actually, according to a report contained in a news article writ-
ten by Gerry Switzer for the Lincoln Journal-Star on October 7,
1978, his judicial experience began during the 50 months he
served in the infantry during World War II when he acted as
liaison officer in Panama between American and Puerto Rican
troops. He served as trial judge advocate for Panama 11 months
and later was assigned to war crimes. At the end of the war he was
selected by the Army to serve as chief prosecutor of Japanese
General Masharu Homma who conquered the Philippines and
was responsible for the death march atrocities.

Paul has been called an eccentric genius, and that probably
well describes him. The label eccentric may stem in part from the
fact that on many occasions you might ask him a question and
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seemingly he would pay no attention to you. Part of that was that
he may have been in deep preoccupied thought, others times it
was due to the fact that he really was hard of hearing.

As a testament to his genius, he graduated from high school at
the age of 14 and finished law school at age 21, graduating with
honors. He practiced law in Lincoln until 1953 when he was first
elected to the bench. In spite of his 15 years as Chief Justice of
the Nebraska Supreme Court, Paul White’s first love was the trial
bench and he was proud of his position as a District Judge. In that
position he was in a great measure responsible for centralizing
and strengthening the statewide probation system.

As Chief Justice he was instrumental in forming a committee
which drafted the Nebraska standard jury instructions, a monu-
mental accomplishment contributed to by many judges and
lawyers who served under his supervision. That work was pub-
lished as the Nebraska Jury Instructions and was and is a great
aid to judges and lawyers in the trial of lawsuits.

He was a booster of the 1972 court reorganization plan which
eliminated the justice of the peace system and required all county
judges to be law trained. As a result of that plan Paul White orga-
nized the Court Administrator’s Office and appointed its first
director.

Paul White enjoyed life. He loved golf. He loved his friends.
And he loved the law. His name will always be associated with
the pursuit of justice. Thank you.

CHIEF JUSTICE HENDRY: Thank you, Judge Hastings.

JUDGE KRIVOSHA: I should now like to call upon Judge
Leslie Boslaugh who served with Chief Justice Paul White on
this Court.

CHIEF JUSTICE HENDRY: Thank you.

JUDGE BOSLAUGH: I am honored to speak with you today
about Chief Justice Paul W. White. I served on the Supreme Court
with Judge White during his entire tenure with the Court, which
stretched from January, 1963 to September, 1978. This 15-year
period saw 4,148 cases decided by the Supreme Court. Judge
White wrote 545 opinions and 97 dissents during that time period.
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Many of us remember Justice White’s colorful personality. He
was known to be a serious competitor when playing bridge and
handball. He genuinely enjoyed being in the presence of other
lawyers and judges in both professional and social settings. He
loved to tell stories. And he loved his cigars.

In addition, we also remember his strong qualifications as a
talented lawyer, his sense of responsibility to the State and his
guiding philosophy that the Supreme Court should represent
leadership and be accountable to the citizens of the State.

Chief Justice White directly followed Chief Justice Robert
Simmons, who, through his long and dignified career, exemplary
personal integrity and judicial demeanor, seemed to some to per-
sonify the law itself. Judge White earned the task of filling these
large footsteps by winning the last judicial election held in
Nebraska in November 1962.

During Judge White’s term Nebraska adopted the unified
court system, which considerably increased the administrative
responsibilities of the Chief Justice. The Nebraska Supreme
Court also saw a rapid increase in the number of cases docketed,
such that the rate of filings approximately doubled during Judge
White’s tenure on the Court. Having served previously as a
Deputy County Attorney and District Judge, Justice White was
no stranger to public service, and it was up to him to respond to
these arduous and sometimes frustrating challenges in the best
tradition of a public servant.

Chief Justice White wrote succinct, yet meaningful opinions.
In Iske v. Metropolitan Utilities District he laid down a new rule
concerning evidence in eminent domain cases. He held that land
having value in terms of a reasonable prospective use for recre-
ational and subdivision purposes must not have that value sepa-
rated from the land’s market value. This decision broke new
ground and led to significant growth of lakeside recreational
home sites redeveloped from sand and gravel pits in Nebraska.

Chief Justice White reaffirmed the constitutionality of the
Nebraska Juvenile Court statute by holding that a juvenile hearing
is a civil proceeding and that under the doctrine of parens patriae
the constitutional guarantees of a jury trial and the incidents
thereto are not applicable to juvenile proceedings. His opinion in
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McMullen v. Geiger came despite strong dissents from four mem-
bers of the Court.

It was Chief Justice White who initiated the “state of the judi-
ciary” addresses to the Nebraska Bar Association in the 1970’s,
perhaps emblematic of his philosophy of the court system being
accountable to the citizens.

In closing, with respect and warm affection, I offer these words
that Judge White himself might say on an occasion such as this:
“There are a multitude of others, besides the distinguished gath-
ering here, who are of the same attitude and disposition.”

I thank you for the opportunity to speak at this proceeding.
Thank you.

CHIEF JUSTICE HENDRY: Judge Boslaugh, thank you very
much. I’'m wondering if you could be so kind as to perhaps leave
a copy of your words for the court reporter?

JUDGE BOSLAUGH: Yes, I will.
CHIEF JUSTICE HENDRY: Thank you very much.
JUDGE BOSLAUGH: Yes. Thank you.

JUDGE KRIVOSHA: Now, Your Honors, I should like to call
upon former Attorney General Paul Douglas, who was County
Attorney of Lancaster County during much of the time that Chief
Justice Paul White was on the District Court bench and was
Attorney General of Nebraska during part of the time that Chief
Justice Paul White was here.

CHIEF JUSTICE HENDRY: Good afternoon, Mr. Douglas.

MR. DOUGLAS: Good afternoon, Your Honor. May it please
the Court:

1 would like to take my allotted time to give you what I con-
sider some insight and I think very interesting and unusual expe-
riences that I had with this man. You’ve heard from others and
you will continue to hear when he was born, when he died and
the high offices that he held.

I first met him in 1949, when I was a freshman in law school
and he was a practicing attorney and an acting Municipal Court
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Judge, at a luncheon. He gave a speech to encourage us to join
a particular law fraternity. He had introduced himself as
P. Wellington White. And after I joined the fraternity and met
him often at other fraternal functions, he would always refer to
me as Brother Paul.

I was impressed that he remembered my name and after a cou-
ple of years I bothered to tell him that I was impressed that he
would remember a freshman in law school and call him by name.
He then explained to me his secret in how he remembered my
name. He told me that he always remembered everyone whose
first name was Paul, that his middle name was not Wellington,
but it was just the name that someone had hung on him and he
had fun using it when he wanted to have a good time.

Our paths crossed often. First when we both worked in the
courthouse and then when we both worked at the state capitol. At
the courthouse we formed a bowling league and both the judge
and I joined the league. He had never bowled before, and had an
awful approach, an awful style, and he must have thought that
the object of the game was to have a low score.

Every day, once he found out that the object was to have a
high score, he would drag someone, anyone, down to the bowl-
ing alley, which was only two or three blocks away, and have a
round of bowling so he could become better. He wanted to
become better and he certainly did become better.

Soon we would be laughing at his style and then be pleasantly
surprised at his results. He did become a good bowler only
because that’s what he wanted to do. I understand that his golf
was similar. He enjoyed it. It was the same there, bad in orthodox
style, but equally good results.

When he ran for Chief Justice of the Nebraska Supreme Court
he ran against the former popular Attorney General who had
been on the ballot for approximately 14 years and successfully
running every two years. And that former Attorney General was
then a District Court Judge in the western part of the state. Also
on the ballot was a Lancaster County District Court Judge who
was well known throughout the state through his Masonic con-
nections and through his various religious organizations. He ran
a different campaign, one which everyone knew would not be
successful, except he knew it would be successful.
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On election night at about midnight he was in third place and
at that time I decided I would go visit with him to try to encour-
age him and hope that his spirits were not too low. His wife
greeted me at the door, knew who I was, and told me that he was
not seeing anyone, he did not want to talk to anyone, he didn’t
want any phone calls, but I insisted. And for once I was able to
get my way.

She led me into the darkened room, made me promise that I
would only stay a short period of time and he and I began talk-
ing. I made a flippant comment like, well, I’m glad you’re going
to stick around and be on the bench because I enjoy you there.
He pooh-poohed that argument by telling me he didn’t run for
Chief Justice of the Nebraska Supreme Court to remain as a
District Court Judge.

It was obvious that he had been crying, and he told me that he
wanted to become a member of the Nebraska Supreme Court
more than anything else in his life. He spoke of changes he
wanted and what he wanted to get done. He was disappointed,
not only for himself, but he was disappointed that he wasn’t
going to have an opportunity to change the judicial system and to
do something about the salaries for the judges.

The following days when absentee ballots started coming in
and when the western part of the state votes were being counted
he rose to the second position. There he knew that he was going
to win. He knew he was going to win because he told me he was
going to work harder and do everything he could to become suc-
cessful. His unorthodox way of campaigning and his energy
made him the success in this endeavor again.

One time when we were both working at the courthouse and
had gone to lunch we got into an argument that he took very seri-
ously. He became oblivious to everything around him and to
prove his point he slammed his car door, but forgot to remove his
thumb. There he stood with his thumb in the door, bleeding, still
arguing.

His bailiff came along, saw what was going on, went over and
opened the door and the end of his thumb fell off. That didn’t stop
him, he kept on arguing, holding his thumb up, not wanting to go
to the hospital. And we encouraged him to go to the hospital. He
finally agreed and the bailiff was to take him to the hospital, but
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the bailiff got sick at the sight. So he put the bailiff in the back-
seat, got him comfortable, got behind the wheel, stuck his hand
out of the door, yelled instructions at me at what I was supposed
to do with the jury that he had out, and drove to the hospital.

When he got back to the courthouse he called me to come up
to his office. When I got up there he told me there was three
things he wanted to do, he wanted to finish the argument, to con-
vince me that I was wrong, blamed me for deforming his, as he
quoted, beautiful body, and explained that he had a high thresh-
old of pain. The latter argument I had been convinced that he had
demonstrated that very well.

That story and another story about an incident that occurred in
Omaha at a state bar association I will never forget. At a partic-
ular restaurant several lawyers decided to see if they could get a
reaction out of him. Because he was talking when he entered the
vehicle to go back to the hotel, he didn’t notice that a blind
lawyer was sitting behind the steering wheel. And when the
lawyer started the car up, the judge jumped out and said, I don’t
care that he’s blind, but he’s drunk.

He then started citing cases about assuming negligence in case
of an accident by going with a drunk driver. He was put to the
test and confessed that he was unable to think of any case where
the same was true in being a passenger with a blind driver. He
didn’t forget the incident, and every time I made an argument
that he didn’t like he either called it ipso dictus Douglas or he
would tell me it was my blind driver argument.

He was a most unusual and interesting person who had several
of us amazed when he invited us to his home to listen to classi-
cal music. I didn’t know that he liked classical music until I got
to his home. Once we got there he acted as if classical music had
just been invented and he was the first one to discover it. He was
clapping, out of rhythm, to the classics and asking us, didn’t we
like it, didn’t we like it? When we told him we didn’t like it he
asked us now was the time to go back to work.

I tell you these stories for the record to show that indeed he was
a liked man and liked by many and that he enjoyed the many faces
of life. He liked to have fun and made it interesting for all those
around him. Yes, an interesting man who will be remembered by
those of us who knew him by many such stories that I've not told.
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However, he will always be remembered by everyone for his
interest in the law, his devotion to his chosen profession, and his
strong desire to succeed in accomplishing the right result.

In closing, I appreciate the opportunity to be here at this memo-
rial service. And for once I don’t have to worry about that light or
any questions that the Court might have. Thank you very much.

CHIEF JUSTICE HENDRY: Thank you, Mr. Douglas.

JUDGE KRIVOSHA: And for our last speaker I should like
now to call upon former Deputy Attorney General Ralph Gillan,
who perhaps knew Chief Justice White as well or better than any-
one in that they were brothers-in-law.

CHIEF JUSTICE HENDRY: Thank you. Good afternoon, Mr.
Gillan.

MR. GILLAN: May it please the Court: I think most people
who knew Paul White would agree on two things: he was very
intelligent, and he was a character.

I first became acquainted with him in 1938 when he was a 27-
year old lawyer practicing in Lincoln and I was just entering law
school. He graduated from Nebraska law school in 1932 at the
age of 21 with BA and LLD degrees.

He practiced in Lincoln until 1942 when he went into the
Army, the last few years officing with Ralph Slocum. He went in
the Army in the spring of 1942 and after basic training went to
officer’s training school in Fort Benning, Georgia. He received
his commission in early fall, at which time he married my sister
Carol.

When he received his commission he was retained by the
infantry school at Fort Benning as an instructor in machine guns
and he remained there until about the end of the war in 1945. He
was then sent to the Philippines to join a team of lawyers prose-
cuting General Homma, the Japanese general responsible for the
Bataan death march, for war crimes. Homma was convicted and
hanged.

Paul returned to Lincoln as a captain in the spring of 1946 and
resumed the practice of law, again officing with Ralph Slocum.
In 1952 he ran for and was elected District Judge and he served
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until 1962 when he ran for and was elected Chief Justice of the
Nebraska Supreme Court.

His most important case as a practicing attorney was the case
of Ebke versus Board of Educational Lands and Funds decided
in 1951. I see many youngsters in the room under the age of 75
who probably don’t remember the Ebke case so I will give you a
little background.

When Nebraska was admitted to the union it was given title to
two sections of land in each township to be held in trust for the
benefit of the public schools of the state. The land was adminis-
tered by the Board of Educational Lands and Funds and was
leased to private individuals under a set formula based on ap-
praised valuation.

Since the title was in the State there were no property taxes
and the rents were usually less than the property taxes would
have been. So it was often more profitable to have a school lease
than to own the land in fee simple. The Legislature passed a bill
providing that upon the expiration of a lease the leaseholder
could get a renewal of the lease, if he wanted it, without com-
petitive bidding.

Paul brought the Ebke case as a class action to have that
statute declared unconstitutional on the ground that it required
the board to violate its duty to the beneficiaries of the trust, the
public schools, to obtain the best terms possible for the lease.

In 1951 the Supreme Court agreed and declared the statute
unconstitutional and required the board, upon the expiration of a
lease, to hold the public auction for the new lease. Since there
were 5200 tracts involved and many bidders eager to lease them
this has, of course, meant many millions of additional money for
the schools over the years.

Upon remand to the District Court the judge ordered Paul to
be paid a fee of $60,000 but the Supreme Court vacated that
order on the ground that there was no fund from which it could
be paid. It’s hard for us in 2003 to remember what $60,000 was
in 1951.1 checked and found that in 1951 the Legislature set the
salary of District Judges at $7400. So $60,000 was a little over
eight times the annual salary of a District Judge. I saw Paul the
day after the Supreme Court order on the fee and mentioned it,
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but he just gave me a wry smile and shrugged his shoulders. I
never heard him mention it again.

I did not have any direct experience with him either as a
District Judge or as Chief Justice as he recused himself from any
case in which I was involved. But it’s my understanding that dur-
ing the 10 years he served as District Judge not one of his cases
was reversed on appeal. One of the Supreme Court Judges, Judge
Carter, I believe, told him during his campaign for Chief Justice
that he was the best District Judge in the state and wondered why
he wanted to trade an interesting job like that for a less interest-
ing job on the Supreme Court.

He retired in 1978 and, until physical problems forced him to
stop, spent most of the rest of his time in the great love of his life,
golf. Almost anyone who knew him could relate instances of his
eccentricities. And I could spend the rest of the afternoon telling
my experiences in that regard. I will tell only a few to illustrate
the nature.

For years he drove the most awful wrecks of cars. He had
owned a car before the war and he let his younger brother drive
it while he was gone. It was absolutely a refugee from the junk
yard, but he always said that the motor was fine, and he drove it
until at least 1950. I was reminded very forcibly of the character
in Tobacco Road whose car was beat up from encounters with
trees, posts and other stationary objects who always insisted: but
it don’t hurt the run of it none.

In later years after he was a judge, and I think after he was
Chief Justice, he drove a secondhand old beater whose fenders
and doors were very badly rusted. It was known throughout
Hillcrest as Old Rusty. And people used to come into the locker
room of Hillcrest saying, well, I see White is here, I see saw Old
Rusty out in the parking lot.

One time while he was Chief Justice we had a party at my
house at which we had many more guests than we had chairs.
Most of the guests were standing around talking, with drinks in
their hands. A particularly good friend of mine had luckily
obtained one of the chairs when Carol and Paul arrived. I took
Paul over to introduce him to my friend who stood up to shake
hands. Paul sat down in his chair.
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I told that story recently to Judges Hastings and Blue. Judge
Hastings promptly topped me. Judge Hastings, a number of
years ago, was attending a conference of judges. At the dinner
one evening Judge Hastings was sitting at a table with a number
of other judges. Just after they brought the food to the table one
of the judges was called to the telephone. While he was gone
Paul came in, sat down in the judge’s chair and started to eat his
dinner.

One time Paul saw me in the hall at the statehouse. He called,
come over here, I want to ask you something. I went over, and he
asked his question. I opened my mouth to reply but had not said
a word when he turned around and walked away.

He had to be watched carefully because he could never bother
his head about mundane matters such as whether his cigarette
was going to fall out of an ashtray on to someone’s carpet or
whether his glass would leave a ring on someone’s end table. The
bailiff of the Supreme Court told me this. Paul had two desks in
his office and he used to work at one with the other behind him.
He used to light his cigars while working at one and toss the 24
matches back over his shoulder to the other. Twice, I was told, he
started fires in the papers on the second desk.

This even extended to matters involving his own safety and
well being. I will not repeat the business about cutting off the end
of his thumb which Paul has already talked about. When playing
golf he often would tee off, put his club in his bag and take off
down the side of the fairway while the other three members of
his foursome were waiting to tee off.

There are many, many more stories of his eccentricities and
some people who didn’t know him well no doubt thought he was
a fool. But he was not. There was nothing vicious or pompous
about him. And most of those who knew him well may have
laughed at his foibles, but regarded him with affection and
respect. I've heard of worse brothers-in-law. Thank you.

CHIEF JUSTICE HENDRY: Thank you, Mr. Gillan.

JUDGE KRIVOSHA: Your Honors, that concludes all of the
members that I've asked today to appear before the Court. I
would now move the Court that the foregoing remarks be memo-
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rialized in the permanent records of this Court and that a copy of
that record be presented to the family of Chief Justice Paul W.
White.

CHIEF JUSTICE HENDRY: All right. Thank you. That
motion will be sustained.

I would like the record of these proceedings to recognize sev-
eral other members of this Court who are here today with us. I see
Former Justice Harry Spencer, Tom White and Nick Caporale.
Thank you for coming. And I see Federal District Court Judge
Warren Urbom. Judge Urbom, thank you for coming. Also Judge
William Rist is here with us today; thank you. I also see County
Court Judge C. G. Wallace. You do honor to Judge White by your
presence, and all of you do, and thank you for coming.

I will take this opportunity to note for those present that this
entire proceeding has been memorialized by the court reporter.
That after these proceedings have been transcribed by the court
reporter copies will be distributed to family members and those
of you who have spoken on behalf of Chief Justice White. We
will also forward a copy of the transcription to West Publishing
for inclusion in its Northwestern Reporter.

On behalf of the Nebraska Supreme Court, I extend its appre-
ciation to former Chief Justice Norman Krivosha, who chaired
the Court’s memorial committee and who, with the assistance of
Janet Hammer of the Court Administrator’s Office, was primar-
ily responsible for organizing this ceremonial session.

This concludes the special ceremonial session of the Nebraska
Supreme Court. The Court would encourage any of the partici-
pants, family members and friends of Judge Paul White to
remain in the courtroom for a moment to greet each other on this
occasion. Again, thank you all for your participation in being
here. And we are adjourned. Thank you.

(Proceedings adjourned.)
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CoNNOLLY, J.

The University of Nebraska Foundation (Foundation) appeals
from orders of the county court denying its requests to revise the
intent of two testamentary charitable trusts of two decedents.
The trusts require income to be used for loans to students. The
Foundation contends that there is inadequate student interest for
loans from the trusts and argues that the doctrines of cy pres or
deviation can be applied to allow income from the trusts to be
distributed as scholarships.

We determine that cy pres does not apply because the pur-
poses of the trusts have not become impractical to carry out.
Also, deviation does not apply because the Foundation seeks to
change the ultimate purposes of the trusts and because it is
unnecessary to change the administration of the trusts to meet
their purposes. We affirm.

BACKGROUND
This action involves two testamentary trusts: (1) the Karl
Richard Wiese Student Loan Fund Trust (Wiese Trust), created
by the will of C.R. Wiese, and (2) the R.B. Plummer Memorial
Loan Fund Trust (Plummer Trust), created by the will of Ralph
Ballard Plummer. Wiese’s last will and testament, dated in 1967,
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bequeaths the residue of his estate to the Foundation to be held

in trust and provides in part:
The net income of this trust shall be expended annually by
the Foundation for student loans to meritorious and worthy
. . . students regularly enrolled in any college or school of
the University of Nebraska. . . . These loans shall be rec-
ommended to the Foundation by the General Student Loan
Committee of the University of Nebraska. These loans
shall be made upon such terms and conditions as the
Foundation shall determine advisable, but the same shall
be in accordance with the usual practice, then in effect,
with respect to such loans of the Board of Regents of the
University of Nebraska. If during the year there be no stu-
dents as described heretofore to whom, in the discretion of
the Foundation, such loans should be made, income for
such period of time or any part thereof shall be added to
the principal of the trust.

Plummer’s last will and testament, dated in 1947, bequeaths
property and the residue of his estate to the Foundation:

To create, and keep invested in safe and first class securi-
ties, with which to create a fund, which fund is to be
loaned to needy students, attending the Agricultural
College of Nebraska, to assist them in their education and
to be later returned and again become a part of said foun-
dation fund and again to be re-loaned to other students for
the same purpose.

In 2001, the Foundation filed petitions alleging that because
of changes in the financial aid arena, students are reluctant to
pursue loans from multiple sources because federal loans are
available at competitive rates. As a result, portions of the income
from the trusts are left unused each year. The Foundation asked
that the doctrines of cy pres or deviation be applied to allow it
to give the annual unused income from the funds to students in
the form of scholarships.

The record shows that at the end of fiscal year 2001, the
Wiese Trust had a market value of $2,629,687, had an income
balance of $249,443 that was not used for loans, and had dis-
tributed $10,630 in new loans. At the end of fiscal year 2001, the
Plummer Trust had a market value of $848,134, had an income
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balance of $633,196 that was not used for loans, and had dis-
tributed $13,650 in new loans.

At trial, Jack Schinstock, an associate dean of the College of
Agricultural Sciences and Natural Resources at the University
of Nebraska-Lincoln, testified about the Plummer Trust. The
Plummer loan funds are available to students year round. Flyers
about loans through the Plummer Trust have been distributed to
students, and academic advisors have been made aware of the
existence of the fund.

About 15 to 20 students request loan funds from the Plummer
Trust each year. Schinstock uses the Foundation’s system to
determine if a student’s financial needs qualify the student for a
loan from the Plummer Trust. He also requires applicants to
check with the scholarship and financial aid office to be sure
that a loan will not put the student’s federal financial aid at risk.
Schinstock’s college established a loan limit of $3,000, but
would consider providing more in a compelling case. A loan
from the Plummer Trust is interest free while the student is in
school and until 6 months after graduation. After that, the inter-
est rate is 6 percent. Some federal student loans are interest free
while the student is in college, and others are not. The loans gen-
erally have interest rates between 6 and 9 percent.

Schinstock admitted that he could not state what changes
occurred in the area of financial assistance that made the Plummer
Trust loans less desirable to students. He also admitted that an
interest-free loan would allow students to pay off the loan faster
than a federal loan.

David O’ Doherty, associate general counsel of the Foundation,
testified that the Foundation discourages donors to set up loan
funds because it cannot use them efficiently. Some donors insist
on loan funds because they feel strongly that a student should pay
for college, but O’ Doherty did not know whether that was a belief
held by either Plummer or Wiese. According to O’Doherty,
Wiese’s will authorized a committee to choose how to administer
the fund. The committee chose to use the fund for short-term
loans that have to be paid back within 6 months with a 6-percent
interest rate. According to O’Doherty, the Foundation has more
long-term loan funds available than it has need for. He also stated
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that he believed that the Foundation had a fiduciary duty to charge
interest on the loans.

The record is unclear about how the availability of loans from
the Wiese Trust is advertised to students or whether they are
advertised to upper class students.

According to O’Doherty, there has been a trend over the past
10 years resulting in a 50- to 60-percent decrease in the number
of loans students seek from loan funds.

On cross-examination, O’Doherty admitted that he was not
familiar with changes in the way the federal government admin-
isters student loan programs which would affect the use of the
trust funds for student loans. But he stated that in cases involving
the medical college, students prefer to get all their loans from the
same creditor. He admitted that there was nothing in the trust doc-
uments that would prevent the Foundation from providing some
students all of their loans from the trusts. He also admitted that the
committee could charge interest that would make loans from the
trusts more attractive to students than federal loans.

The court found that the wills did not restrict the size of loans
or the amount of interest that could be charged. The court fur-
ther found that the Foundation failed to establish the existence
of changes in the financial aid arena which have substantially
defeated or impeded the attainment of the original charitable
intent to use the trusts for loans. The court determined that the
continued use of the trusts for loans was neither impossible nor
impracticable and denied the Foundation’s requests to revise the
trusts to allow them to distribute scholarships. We consolidated
the cases for appeal.

ASSIGNMENT OF ERROR
The Foundation assigns, rephrased, that the county court erred
by denying its request to modify the trusts.

STANDARD OF REVIEW
[1,2] We have said that in the absence of an equity question,
an appellate court, reviewing probate matters, examines for error
appearing on the record made in the county court. In re Estate of
Krumwiede, 264 Neb. 378, 647 N.W.2d 625 (2002). In an appeal
of an equitable action, an appellate court tries factual questions
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de novo on the record, provided that when credible evidence is in
conflict on a material issue of fact, the appellate court considers
and may give weight to the fact that the trial judge heard and
observed the witnesses and accepted one version of the facts
rather than another. Anderson v. Bellino, 265 Neb. 577, 658
N.W.2d 645 (2003).

[3,4] Here, the issue is whether these actions are appeals of
probate matters or appeals of equity questions. We have also
said that appeals involving the administration of a trust are
equity matters and are reviewable in this court de novo on the
record. In re Zoellner Trust, 212 Neb. 674, 325 N.W.2d 138
(1982). The doctrines of cy pres and deviation are equitable doc-
trines used to adjust the manner in which a trust is adminis-
trated. Accordingly, we determine that when the issue is whether
a trial court should apply cy pres or deviation, we review the
issue de novo on the record.

ANALYSIS

The Foundation contends that cy pres should apply to allow
funds from the trusts to be used as scholarships. It argues that
the purpose of the trusts would remain intact because scholar-
ships would be given only after all possible loans from the trusts
had been disbursed. The parties do not dispute that the trusts are
charitable in nature.

[5,6] Courts will preserve and enforce charitable trusts if
possible under the rules of law. See Garwood v. Drake
University, 188 Neb. 605, 198 N.W.2d 336 (1972). Where a
definite charitable trust is created, the failure of the particular
mode by which its dominant purpose is to be effected will not
defeat the charity, but under such circumstances a court of
equity will, under the judicial cy pres doctrine, substitute
another mode if it may be done within the scope of the donor’s
dominant purpose. First Trust Co. v. Thompson, 147 Neb. 366,
23 N.W.2d 339 (1946).

We have adopted the doctrine of cy pres using the following
language from the Restatement (Second) of Trusts § 399 at 297
(1959):

If property is given in trust to be applied to a particular
charitable purpose, and it is or becomes impossible or
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impracticable or illegal to carry out the particular purpose,
and if the settlor manifested a more general intention to
devote the property to charitable purposes, the trust will
not fail but the court will direct the application of the prop-
erty to some charitable purpose which falls within the gen-
eral charitable intention of the settlor.

[7-10] The doctrine of cy pres is a principle of construction
based on a judicial finding of the donor’s intention as applied to
new conditions. School District v. Wood, 144 Neb. 241, 13
N.W.2d 153 (1944). The doctrine will not be applied if the donor
indicates the gift shall be used for a narrow specific purpose
because that would defeat the purpose of the donor. Id. But where
the specific purpose recited cannot be accomplished because of
changed conditions, and a more general charitable purpose is
shown by the will, the cy pres doctrine may be resorted to, not to -
defeat the donor’s intention, but to effectuate it. Id. Cy pres does
not apply, however, until it clearly appears that the will or wish of
the donor cannot be given effect. In re Estate of Harrington, 151
Neb. 81, 36 N.W.2d 577 (1949).

Here, the record does not clearly show that the purpose of the
trusts cannot be given effect. The trusts’ purposes are not impos-
sible to carry out, nor are they illegal; the record does not sup-
port a conclusion that their purposes have been made impracti-
cable. The Foundation pled that because of changes in the
financial aid arena, students are reluctant to pursue loans from
multiple sources because federal loans are available at competi-
tive rates. But witnesses for the Foundation admitted that they _
were unaware of specific changes that caused fewer students to
seek loans from the trusts. The record also shows that the
Foundation can change the loan terms to make them more desir-
able. Thus, if students are seeking federal loans because of more
favorable terms, the Foundation has the power to change the
trusts’ loan terms that will make them more desirable than the
federal loans. As one court has noted: '

There may well be a greater need for scholarship funds
than for loans. Perhaps greater social good can be accom-
plished by using these funds for direct grants to students,
but it is not for this or any court to determine the relative
wisdom of a bequest and to substitute its judgment for that
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of the testator. The function of the court is to probate wills
and not to write them.
Estate of Berry, 29 Wis. 2d 506, 517, 139 N.W.2d 72, 78 (1966).
Because the ultimate purpose of the trusts have not become
impossible, impracticable, or illegal, the doctrine of cy pres does
not apply.

[11] Relying in part on Sendak v. Trustees of Purdue Univ.,
151 Ind. App. 372, 279 N.E.2d 840 (1972), the Foundation
argues that if cy pres does not apply, the doctrine of deviation
should apply. We have recognized that deviation is another equi-
table principle applicable to charitable trusts. See, Wood v.
Lincoln General Hospital Assn., 205 Neb. 576, 288 N.W.2d 735
(1980); Restatement (Second) of Trusts § 381 (1959). The devi-
ation doctrine is applicable to make changes in how a charitable
trust is administered, while cy pres is used where a change of the
settlor’s specific charitable purpose is involved. Wood v. Lincoln
General Hospital Assn., supra.

For example, in Sendak, the terms of a charitable trust provided
for loans to students up to $500. The record contained evidence
that when the trust was created, the restrictions on the loans were
more lenient than the restrictions on loans provided by Purdue
University. The record also contained evidence that the cost of
education and the amount of assistance needed by students had
risen dramatically since the time the trust was created and that the
trust was accumulating unused assets. The court determined that
the doctrine of cy pres was not applicable because the purpose of
the trust had not become impossible, impractical, or illegal. But
the court applied the deviation doctrine to

permit the trustees to deviate from the mechanical means
of administration of the trust where circumstances not
known or foreseen by the testator have come about, and
where such change in circumstances in combination with
the administrative means provided in the trust would defeat
or substantially impair the accomplishment of the intended
trust purpose.
Sendak v. Trustees of Purdue Univ., 151 Ind. App. at 379-80, 279
N.E.2d at 845. Under the doctrine, the court removed restrictions
on the amount of the loans and who they could be given to, but
the ultimate purpose of the trust to provide loans was not changed.
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Here, nothing in the wills indicates that the use of the trusts for
loans is a matter of administration. Instead, the ultimate purposes
of the trusts are to provide loans to students. The Foundation
seeks to change the ultimate purposes of the trusts by allowing
them to provide scholarships. Because this is an attempt to change
the ultimate purposes of the trusts, the doctrine of deviation,
which applies to trust administration, does not apply.

The Foundation contends that the trusts’ purposes will not be
changed because they will be used first for loans and scholarships
will be given only after all loan funds are disbursed. But the
record fails to show that all or more of the funds cannot be used
for loans. As previously discussed, the Foundation may change
the loan terms. We are unwilling to allow a change affecting the
ultimate purposes of the trusts when those purposes might be car-
ried out through changes in the terms of the loans. We conclude
that under the application, the deviation doctrine is inappropriate.

We conclude that the doctrines of cy pres and deviation do not
apply. Accordingly, we affirm.

AFFIRMED.

WRIGHT and STEPHAN, JJ., not participating.

KELLY MACKE, APPELLEE, V.
EDDIE PIERCE, APPELLANT.
661 N.w.2d 313

Filed May 23, 2003. No. $-02-983.

1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrains from
acting, and the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system. ’

3. Torts: Intent: Proof. The elements of a cause of action for tortious interference with a
business relationship or expectancy are (1) the existence of a valid business relationship
or expectancy, (2) knowledge by the interferer of the relationship or expectancy, (3) an
unjustified intentional act of interference on the part of the interferer, (4) proof that the
interference caused the harm sustained, and (5) damage to the party whose relationship
or expectancy was disrupted.
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Appeal from the District Court for Box Butte County: BRIAN
SILVERMAN, Judge. Reversed and remanded with direction.

William R. Settles, of Lamson, Dugan & Murray, L.L.P., for
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Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister,
Snyder & Chaloupka, for appellee.

HEeNnDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK,
and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

This is the second appearance of this case before this court.
Kelly Macke sued Eddie Pierce, M.D.,, alleging that Pierce tor-
tiously interfered with a business expectancy when Pierce dis-
closed to Burlington Northern Railroad Company (BNRR),
Macke’s prospective employer, findings Pierce made during a
physical examination of Macke. After Pierce’s disclosure,
Macke’s employment application with BNRR was disapproved.
A jury returned a verdict in favor of Pierce. Prior to the entry of
judgment on the jury verdict, Macke filed a motion for new trial,
which was sustained by the district court. Pierce appealed.
Because Macke’s motion for new trial was premature, this court
dismissed Pierce’s appeal for lack of jurisdiction. See Macke v.
Pierce, 263 Neb. 868, 643 N.W.2d 673 (2002). Thereafter, the
district court entered a new order granting Macke’s motion for
new trial, from which Pierce now appeals. We reverse, and
remand with the direction that the verdict and judgment entered
thereon in favor of Pierce be reinstated.

STATEMENT OF FACTS

Macke applied for employment with BNRR on February 13,
1995. As part of the application process, Macke underwent a
preemployment physical with Richard Byrd, M.D. Byrd com-
pleted the physical; medically approved Macke for employment;
and, with Macke’s permission, forwarded Macke’s medical his-
tory, including her history of scoliosis, to BNRR.

BNRR hired Macke as a probationary employee on April 3,
1995. Her position was as a “Maintenance of Way Laborer.” Her
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employment status was “at-will.” According to the BNRR
employment procedure, Macke’s application could be “disap-
proved” for 60 days following her hiring. Macke completed sev-
eral days of job training, and on April 7, she was furloughed.

On April 25, 1995, Macke saw Pierce with a complaint of
severe neck pain. Pierce treated Macke conservatively with
medication and restricted her to sedentary work. He apparently
expressed concern to Macke about her ability to perform her
proposed duties with BNRR, given her prior medical history.
Additionally, on April 25, Pierce contacted BNRR’s medical
department and related Macke’s medical condition and her
restriction to sedentary work to one of BNRR’s physicians.

On May 4, 1995, BNRR called Macke and told her to report for
active duty. A short time later, BNRR called Macke back and
advised her that she had been restricted to sedentary work by
Pierce. Macke called Pierce to resolve the job assignment situation.
The record suggests that Macke thereafter underwent a functional
capacity evaluation (FCE) with a physical therapist to determine
whether she could perform as a maintenance of way laborer with
BNRR and that based on the FCE, the physical therapist assigned
Macke new work restrictions, superseding those assigned by
Pierce. The record further suggests that due to these new restric-
tions, Macke’s BNRR supervisor did not feel that Macke could
safely perform work as a maintenance of way laborer. Thereafter,
Macke’s BNRR employment application was “disapproved.”

In 1996, Macke sued BNRR in federal district court under
the Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.
(2000). In an unpublished memorandum opinion and order filed
May 11, 1998, the federal district court granted BNRR’s motion
for summary judgment, concluding that due to her restrictions,
Macke did not possess the requisite skills and abilities for the
position of a maintenance of way laborer. The U.S. Court of
Appeals for the Eighth Circuit affirmed the federal district court’s
grant of summary judgment. Macke v. Burlington Northern R. Co.,
Corp., No. 98-2409, 1999 WL 88931 (8th Cir. Feb. 19, 1999)
(unpublished disposition listed in table of “Decisions Without
Published Opinions” at 175 F.3d 1024 (8th Cir. 1999)).

While the federal suit was pending, on April 18, 1997, Macke
filed suit against Pierce in state district court, alleging, inter alia,
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that Pierce had breached his duty of physician-patient confiden-
tiality. Macke failed to serve Pierce with process within 6 months,
and the suit was dismissed.

On February 25, 1999, Macke filed the present action against
Pierce, based on the theory that Pierce had tortiously interfered
with Macke’s valid business expectancy of employment with
BNRR. Pierce filed two summary judgment motions. The first
alleged that Macke’s new lawsuit was governed by the 2-year
professional negligence statute of limitations and was time
barred, and the second alleged that because Macke could not per-
form the essential functions of the maintenance of way laborer
position, as determined by the federal district court, Macke did
not have a valid business expectancy as a matter of law. Both of
these motions were denied by the district court. The district court
granted, however, Macke’s motions in limine, thereby ruling that
evidence regarding her unsuccessful federal court litigation and
her FCE were inadmissible during trial.

The case was tried to a jury commencing August 7, 2000, and
on August 9, the jury returned a unanimous verdict in favor of
Pierce. On August 11, Macke filed a motion for new trial, which
the district court granted. Pierce appealed the district court’s
order. In Macke v. Pierce, 263 Neb. 868, 643 N.W.2d 673 (2002),
we dismissed Pierce’s appeal, due to the lack of an entry of judg-
ment on the jury verdict prior to the filing of Macke’s motion for
new trial.

Following remand after appeal, the district court entered
judgment on the jury verdict on July 8, 2002. On July 12, Macke
renewed her motion for new trial on the sole ground that the
jury’s verdict was not sustained by sufficient evidence. On
August 16, the district court granted Macke’s motion for new
trial. Pierce appeals.

ASSIGNMENTS OF ERROR
On appeal, Pierce assigns five errors. Pierce claims, renum-
bered, that the district court erred (1) in sustaining Macke’s
motion for new trial; (2) in determining that Macke’s present
cause of action was not governed by the professional negligence
2-year statute of limitations; (3) in overruling Pierce’s motion for
summary judgment based upon the determination that Macke
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could not perform the essential functions of the job as determined
by the federal courts; (4) in excluding any evidence, failing to take
judicial notice, and failing to instruct the jury regarding the deter-
minations of the federal courts that Macke could not perform the
essential functions of the job; and (5) in excluding evidence dur-
ing trial relating to Macke’s FCE.

Because we find merit in Pierce’s claim that the district court
erred by sustaining Macke’s motion for new trial, we do not dis-
cuss the four remaining assignments of error.

STANDARDS OF REVIEW

[1,2] A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Bowley v. W.S.A., Inc., 264 Neb. 6, 645
N.W.2d 512 (2002). A judicial abuse of discretion exists when a
judge, within the effective limits of authorized judicial power,
elects to act or refrains from acting, and the selected option results
in a decision which is untenable and unfairly deprives a litigant of
a substantial right or a just result in matters submitted for dispo-
sition through a judicial system. Erica J. v. Dewitt, 265 Neb. 728,
659 N.W.2d 315 (2003).

ANALYSIS

Tortious Interference With Business Expectancy:
Unjustified Interference.

For his first assignment of error, Pierce claims that the district
court erred in granting Macke’s motion for new trial. We agree.

As an initial matter, we note that there is some question as to the
propriety of Macke’s cause of action against Pierce based on tor-
tious interference with a business expectancy. Specifically, Pierce
argued at trial and again on appeal that Macke’s claim against him
sounds exclusively in professional negligence and that as a con-
sequence, this case is barred by the professional negligence
2-year statute of limitations. See Neb. Rev. Stat. § 25-222
(Reissue 1995). Given our resolution of this appeal, we need not
analyze this argument. See Rush v. Wilder, 263 Neb. 910, 644
N.W.2d 151 (2002) (stating appellate court is not obligated to
engage in analysis which is not needed to adjudicate case and
controversy before it). Therefore, for purposes of this opinion, we
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analyze the appeal based on principles surrounding tortious inter-
ference with a business expectancy.

(3] In determining whether the district court abused its discre-
tion in granting Macke’s motion for new trial, it is important to set
forth the elements of a cause of action for tortious interference
with a business relationship or expectancy. In Huff v. Swartz, 258
Neb. 820, 825, 606 N.W.2d 461, 466 (2000), we identified those
elements as follows:

““(1) the existence of a valid business relationship or
expectancy, (2) knowledge by the interferer of the relation-
ship or expectancy, (3) an unjustified intentional act of inter-
ference on the part of the interferer, (4) proof that the inter-
ference caused the harm sustained, and (5) damage to the
party whose relationship or expectancy was disrupted.’ ”

(Quoting Koster v. P & P Enters., 248 Neb. 759, 539 N.W.2d
274 (1995).) In Huff, we observed that the Restatement (Second)
of Torts § 766 (1979) describes a cause of action similar to that
which we have recognized for tortious interference with a busi-
ness relationship or expectancy. Under the Restatement, supra at
7, liability may be imposed upon one who “intentionally and
improperly interferes with the performance of a contract.” We
further noted that the Restatement, supra, § 767 at 26-27, lists
the following seven factors to consider in determining whether
interference with a business relationship is “improper”:

(a) the nature of the actor’s conduct,

(b) the actor’s motive,

(c) the interests of the other with which the actor’s con-
duct interferes,

(d) the interests sought to be advanced by the actor,

(e) the social interests in protecting the freedom of
action of the actor and the contractual interests of the other,

(f) the proximity or remoteness of the actor’s conduct to
the interference and

(g) the relations between the parties.

In Huff, we concluded that these seven factors should be used
for determining whether interference is “ ‘unjustified’ ” under
our law. See 258 Neb. at 829, 606 N.W.2d at 468. We also
quoted with approval the Restatement, supra, § 767, comment
b., which provides:
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“The issue in each case is whether the interference is
improper or not under the circumstances; whether, upon a
consideration of the relative significance of the factors
involved, the conduct should be permitted without liability,
despite its effect of harm to another. The decision therefore
depends upon a judgment and choice of values in each sit-
uation. This Section states the important factors to be
weighed against each other and balanced in arriving at a
judgment; but it does not exhaust the list of possible factors.”
Huff, 258 Neb. at 829, 606 N.W.2d at 468.

In summary, whether an act amounts to tortious interference
under Nebraska law depends, in part, on whether that act was
“unjustified.” To determine if an act was unjustified, we have
adopted the seven factors set forth in the Restatement, supra,
§ 767, which include the actor’s motive and the interests sought
to be advanced by the actor. In this connection, as noted above,
we have recognized that whether a particular action is “unjusti-
fied” depends upon a “ ‘choice of values’” and a determination
as to whether “ ‘the conduct should be permitted without liabil-
ity, despite its effect of harm to another.’ ” Huff v. Swartz, 258
Neb. 820, 829, 606 N.W.2d 461, 468 (2000). We analyze this
appeal by reference to the factors outlined in Huff.

Evidence of Alleged “Unjustified” Interference and
Jury’s Verdict in Favor of Pierce.

Following a jury verdict in favor of Pierce, Macke filed a
motion for new trial based upon Neb. Rev. Stat. § 25-1142(6)
(Cum. Supp. 2002), which provides that a verdict “shall be
vacated and a new trial granted on the application of the party
aggrieved for any of the following causes affecting materially the
substantial rights of such party: . . . (6) that the verdict . . . is not
sustained by sufficient evidence or is contrary to law.” The dis-
trict court sustained the motion. For reasons explained below,
this ruling was in error and requires reversal.

During the trial, the district court instructed the jury in lan-
guage which closely follows our opinion in Huff. With respect to
the jury’s evaluation of the evidence as to whether “an act of
interference [was] unjustified,” in instruction No. 11, the court
identified the following factors:
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1. The nature of [Pierce’s] conduct;

2. [Pierce’s] motive;

3. The interests of [Macke] with which [Pierce’s] conduct
interferes;

4. The social interests in protecting the freedom of
action of [Pierce] and the contractual interests of [Macke];

5. The proximity or remoteness of [Pierce’s] conduct to
the interference; and

6. The relations between the parties.

With regard to the application of these factors, the district court
instructed the jury in instruction No. 11 as follows:

The determination of whether an interference is unjusti-
fied depends upon a comprehensive appraisal of these fac-
tors. And the decision is whether it was unjustified under the
circumstances - that is under the particular facts of the indi-
vidual case, not in terms of rules of law or generalizations.

The issue in each case is whether the interference is
unjustified or not under the circumstances; whether, upon
a consideration of the relative significance of the factors
involved the conduct should be permitted without liability,
despite its effect of harm to another.

Neither party objected to or challenged this instruction on
appeal.

In support of her claim that Pierce’s “interference” was “unjus-
tified,” and therefore the jury’s verdict was in error and required a
new trial, Macke relies upon the following trial testimony from
Pierce:

Q There was, Doctor, no medical duty that justified what
you did, that justified contacting Burlington Northern; isn’t
that right?

[Pierce:] Once again, I can just state that my train of
thought was that I was concerned about her going out and
injuring herself on the heavy manual labor job since she had
neck pain.

Q There was no medical duty that would have justified
violating physician/patient confidentiality; isn’t that right?

A No. In retrospect, I should not have violated that
physician/patient confidentiality rule.
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In her brief, Macke also relies on Pierce’s testimony in which
she claims Pierce “agree[d] with the American Medical
Association’s statement on physician-patient confidentiality . . .
which prohibits disclosure of patient information under all but a
very few discrete circumstances . . . none of which applied to
[Macke’s] visit.” Brief for appellee at 37. Macke claims that
“I[blased on this uncontroverted evidence, [Macke] met her bur-
den of proof on this element . . . ” (Emphasis in original.) Id.

We disagree with Macke’s characterization of the significance
of Pierce’s testimony and further disagree that the evidence was
uncontroverted that Pierce’s actions were “unjustified.” Although
Pierce does not challenge that his disclosure of Macke’s medical
condition to BNRR violated the duty to maintain physician-
patient confidentiality, such breach standing alone does not estab-
lish liability under Macke’s theory that Pierce tortiously interfered
with a business expectancy.

The record shows that Pierce testified as follows:

Q Well, did you ever think that what you were doing
might cause [Macke] to lose her job?

[Pierce:] That was not my intention at all.

Q Did you ever think that what you were doing might
cause her to lose her job, Doctor?

A 1 did not think that at the time, no.

Q Doctor, what was you[r] motive in calling [BNRR’s
physician]?

A My thinking at the time was that I didn’t want her to
have a further cervical neck injury, further injury on the job.

Q Did you want her to have a period of time to heal
before she had to go to work on the track?

A If someone presents with severe neck pain, she
needed time to heal, yes.

Q Did you have any interest at all in seeing Ms. Macke
disqualified from her job?

A No.

Q Did you have any interest at all in making sure that
[BNRR] disqualified her from employment?

A No.
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Q And it’s your position that that’s why you called, you
didn’t want her to get hurt; is that right?
A Yes.

Our review of the trial record leads us to conclude that there
was ample evidence which supported the jury’s verdict. As such,
the jury’s verdict in favor of Pierce was sustained by sufficient
evidence. See Jones v. Meyer, 256 Neb. 947, 594 N.W.2d 610
(1999). In evaluating the evidence, there was sufficient evidence
for the jury to have found Pierce’s action in contacting BNRR
was motivated by protecting his patient from harm, and there-
fore, his communication with BNRR was not “unjustified.”
Consistent with the jury instruction, there was sufficient evi-
dence by which the jury could have found that Pierce’s tele-
phone call to BNRR relating Macke’s medical condition and her
restriction to sedentary work was in the “nature” of ensuring
that Macke avoided subsequent injury, rather than an intentional
act to deprive Macke of employment.

A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Bowley v. W.S.A., Inc., 264 Neb. 6, 645
N.W.2d 512 (2002). A judicial abuse of discretion exists when a
judge, within the effective limits of authorized judicial power,
elects to act or refrains from acting, and the selected option
results in a decision which is untenable and unfairly deprives a
litigant of a substantial right or a just result in matters submitted
for disposition through a judicial system. Erica J. v. Dewitt, 265
Neb. 728, 659 N.W.2d 315 (2003). While our scope of review of
a trial judge’s decision granting a motion for new trial is limited
to an abuse of discretion standard, we have stated that a trial
judge does not have “unbridled discretion” to grant a new trial
on a verdict with which he or she disagrees. Holmes v.
Crossroads Joint Venture, 262 Neb. 98, 115, 629 N.W.2d 511,
525 (2001). Given the record in this case, we conclude that there
was sufficient evidence to support the jury’s verdict and that the
district court abused its discretion by depriving Pierce of the
jury verdict in his favor when it sustained Macke’s motion for
new trial. Such abuse of discretion requires reversal.



NORWEST BANK NEB. v. KATZBERG 19
Cite as 266 Neb. 19

CONCLUSION
The district court’s order granting Macke’s motion for new
trial is reversed, and the cause is remanded to the district court
with directions to reinstate the jury verdict and the July 8, 2002,
Jjudgment in favor of Pierce.
REVERSED AND REMANDED WITH DIRECTION.
STEPHAN, J., not participating.

NORWEST BANK NEBRASKA, N.A., PERSONAL REPRESENTATIVE
OF THE ESTATE OF RALPH C. KATZBERG, ET AL., APPELLANTS,
v. Louise C. KATZBERG, APPELLEE.

661 N.w.2d 701

Filed May 30, 2003. No. §-02-523.

1. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record, provided that when credible evidence is
in conflict on a material issue of fact, the appellate court considers and may give
weight to the fact that the trial judge heard and observed the witnesses and accepted
one version of the facts rather than another.

2. Wills: Joint Tenancy. Property owned in joint tenancy passes by reason of the nature
of the title to the surviving joint tenant upon the death of the other and does not pass
by virtue of the provisions of the will of the first joint tenant to die.

3. Bonds: Joint Tenancy: Intent. In order to find a joint tenancy in the ownership of
bonds, a court must find a clear expression of an intent to create a joint tenancy.

Appeal from the District Court for Adams County: TERRI
HARDER, Judge. Affirmed.

Roger Holthaus and Diana J. Vogt, of Holthaus Law Offices,
P.C,, L.L.O, for appellants.

Mark A. Beck, of Beck Law Office, P.C., for appellee.

Henbry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, J]J.

MILLER-LERMAN, J.
NATURE OF CASE
Norwest Bank Nebraska, N.A., personal representative of the
estate of Ralph C. Katzberg; Carol Bentz; Ann R. McGrath; and
Sue Ward (collectively the appellants) brought this equitable
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action against Ralph’s widow, Louise C. Katzberg, in the district
court for Adams County seeking a judgment against Louise in
the amount of an investment account that the appellants asserted
was the property of the estate. At issue is whether the investment
account with a brokerage house, consisting of municipal bonds
and titled as the joint property of Ralph and Louise, became the
sole property of Louise on Ralph’s death or whether it was part
of Ralph’s estate. The district court concluded that the invest-
ment account was a joint account with rights of survivorship
held by Ralph and Louise and that by operation of law, the bal-
ance of the account became the property of Louise on Ralph’s
death. The district court therefore dismissed the appellants’ peti-
tion. The appellants filed this appeal. We affirm.

STATEMENT OF FACTS

Ralph and Louise were married on August 21, 1985. On that
same day, Ralph and Louise entered into a prenuptial agreement.
The prenuptial agreement contained the following provision:

During the marriage, the parties agree to pool their social
security, civil service and farm incomes and to deposit them
into joint bank accounts and to use these funds for their
combined living expenses. Any interest income shall
remain the separate property of each. Any income not used
for day to day living expenses shall be invested in jointly
owned investments which shall pass to the surviving joint
tenant at time of death of first joint tenant.
Elsewhere in the prenuptial agreement, it was stated that “it is
mutually desired by the parties that the property and estate of
each shall remain separate and be subject only to the control of
its respective owner.” Lists of Ralph’s and Louise’s assets were
attached as exhibits to the prenuptial agreement. Ralph’s assets
included, inter alia, “IM-IT Bonds” totaling $25,000; “Savings
Accounts & C.D.’s” totaling $22,000; “Government Bonds — E
& H” with a face value totaling $382,500; and “Municipal
Bonds — Non-Taxable” with a face value totaling $25,000.

On July 22, 1993, Ralph opened an investment account at
Edward Jones (account 2818). Account 2818 was titled to Louise
and Ralph and was designated as a joint account with rights of
survivorship.






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































