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Filed January 18, 2002. No. S-00-392.

1. Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a ruling
on a demurrer, the court is required to accept as true all the facts which are well pled
and the proper and reasonable inferences of law and fact which may be drawn there-
from, but not the conclusions of the pleader.

2. Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must grant
leave to amend the petition unless it is clear that no reasonable possibility exists that
amendment will correct the defect.

3. Constitutional Law: Legislature: Immunity. Under Neb. Const. art. V, § 22, the
state may sue and be sued, and the Legislature shall provide by law in what manner
and in what courts suits shall be brought.

4. Constitutional Law: Inmunity: Waiver. The provision of Neb. Const. art. V, §22,
is not self-executing, and legislative action is necessary to waive the state’s sovereign
immunity.

5. Declaratory Judgments: Immunity: Waiver. The Uniform Declaratory Judgments
Act is inoperative as a waiver of sovereign immunity, and a party who seeks declara-
tory relief against a state must find authorization for such remedy from another source.

6. Declaratory Judgments: Public Officers and Employees: Statutes: Immunity. A
declaratory judgment action attacking the constitutionality of a statute or seeking relief
from an invalid act or an abuse of authority by an officer or agent is not a suit against
the state and is therefore not prohibited by principles governing sovereign immunity.

7. Declaratory Judgments. An action for declaratory judgment does not lie where
another equally serviceable remedy is available.

8. ___. One who has failed to pursue a full, adequate, and exclusive statutory remedy
is not afforded an additional remedy under the Uniform Declaratory Judgments Act.

9. Injunction: Taxation. Injunctive relief is available where a tax is void, that is, where
the taxing body does not have jurisdiction or power to impose the tax.

Appeal from the District Court for Lancaster County: EARL J.
WITTHOFF, Judge. Affirmed.
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Don Stenberg, Attorney General, and L. Jay Bartel for
appellees.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

CONNOLLY, J.

Neb. Rev. Stat. § 77-1783 (Reissue 1990) provided for sales tax
to be assessed against corporate officers under certain circum-
stances and required that the tax owed be paid before the assess-
ment could be challenged. The appellants, Luke T. Northwall and
Malcolm Ballinger, who were corporate officers of World Radio,
Inc., filed a petition in the district court seeking a declaratory
judgment that World Radio did not owe sales taxes for 1990 under
§ 77-1783. In addition, they sought to enjoin the State from col-
lecting any taxes owed. The court inferred from the record that the
appellants had not sought review of the demand for payment
made by the State of Nebraska, Department of Revenue (Depart-
ment), under § 77-1783.

In 1995, this court held that § 77-1783 was unconstitutional
as applied to the extent that it required any disputed tax to be
paid before the assessment could be challenged. Jones v. State,
248 Neb. 158, 532 N.W.2d 636 (1995).

The appellants claim that the State cannot collect the taxes
that it demands because § 77-1783 has been declared unconsti-
tutional. The Department filed a demurrer claiming in part that
the district court lacked jurisdiction. The court concluded that it
lacked jurisdiction to hear the appellants’ claims. We affirm
because the district court lacked jurisdiction to hear the appel-
lants’ claims for declaratory and injunctive relief and the appel-
lants failed to state a claim for a refund of taxes paid.

ALLEGATIONS

The petition alleged the following: The appellants were offi-
cers of World Radio, which was involved in the retail sale of
electronic products. By reason of the operation of retail sales
outlets, World Radio was obligated to collect and pay sales tax
on goods sold. Before January 1989, World Radio collected and
paid the appropriate sales tax.

In order to meet its financial obligations, World Radio estab-
lished a line of credit with a financial institution then known as
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Omaha National Bank. World Radio conducted retail sales in
January 1989, for which sales tax was due on or before February
25. A check was written to pay for the January sales tax, but
before the check was presented for payment, the bank unilater-
ally terminated World Radio’s line of credit. Because of the ter-
mination of credit, the check was not honored and World Radio
was unable to pay the January sales tax. World Radio also con-
ducted retail sales in February and March, for which sales tax
was owed. On March 27, World Radio filed for bankruptcy and
alleged that it was prohibited by the automatic stay of the fed-
eral Bankruptcy Code from making any payment to the State for
any of the sales tax owed for the months of January, February,
and March 1989. World Radio has no assets available to pay the
tax owed.

On November 26, 1990, the State Tax Commissioner issued a
notice and demand for payment asserting that pursuant to
§ 77-1783, the appellants were each liable for the sales tax,
penalty, and interest owed by World Radio. On November 9,
1993, the Department agreed to suspend collection efforts dur-
ing an appeal of pending litigation by World Radio. In 1995, this
court held that § 77-1783 was unconstitutional as applied to the
appellants in that case. Jones v. State, supra.

On February 18, 1999, the interim State Tax Commissioner
served a demand for payment to Northwall seeking recovery of
the tax. In March, the Department issued notice of levy to the
employer of Northwall and a bank where he maintained finan-
cial accounts. The petition does not state that the appellants ever
sought to challenge the validity of the tax pursuant to the provi-
sions of § 77-1783.

The appellants alleged that the attempt to levy and collect the
tax was illegal and unauthorized because § 77-1783 has been
declared unconstitutional and because they were unable to pay
the tax due or post a bond at the time of the assessment. They
alleged that they were without legal recourse and have no ability
to exhaust any administrative remedies before the Department.
They alleged that they have paid approximately $19,000 to the
State and are entitled to have that money refunded. The petition
does not state that the appellants filed a claim for a refund with
the Department. They sought a declaration that the tax liability
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against them is unconstitutional and void. They further sought a
judgment requiring the Department to remove all liens against
them and to refund the money they paid. The appellants also
sought to enjoin the Department from levying against any of their
property or attempting to collect the tax in any manner.

The Department filed a demurrer alleging that the petition
showed on its face that the district court lacked jurisdiction, there
was a defect of parties defendant, and the petition failed to state a
cause of action. The court sustained the demurrer on multiple
grounds. The court first determined that the doctrine of sovereign
immunity barred the claim and stated that the Uniform Declara-
tory Judgments Act, Neb Rev. Stat. §§ 25-21,149 to 25-21,164
(Reissue 1995 & Cum. Supp. 2000), provides no jurisdictional
basis for the suit. Next, the court determined that the facts alleged
in the petition demonstrated that the appellants did not attempt to
challenge the validity of the tax assessments within 60 days after
the demand for payment was issued as required by § 77-1783. The
court further noted that the appellants’ action had not been
brought within 4 years if a more general statute of limitations was
applied. Thus, the court determined that the appellants’ action was
time barred. Finally, the court found that the appellants failed to
state a cause of action for injunctive relief and that the court
lacked authority to refund amounts paid by the appellants because
the petition failed to show that they had timely filed a refund
claim with the Department.

The petition was silent regarding whether the appellants filed
a claim with the Department within 60 days of receiving the first
demand for payment and whether a claim for a refund was ever
filed. But, the court stated that it could be inferred from the peti-
tion that the claims were never filed. At oral argument, the
appellants conceded that the claims had not been filed. The
court concluded that the defects in the petition could not be
cured and dismissed the petition. The appellants’ motion for a
new trial was overruled.

ASSIGNMENTS OF ERROR
- The appellants assign, rephrased, that the district court erred
in sustaining the demurrer and dismissing their petition.
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STANDARD OF REVIEW

(1] In an appellate court’s review of a ruling on a demurrer,
the court is required to accept as true all the facts which are well
pled and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the conclusions of the
pleader. J.B. Contracting Servs. v. Universal Surety Co., 261
Neb. 586, 624 N.W.2d 13 (2001).

[2] When a demurrer to a petition is sustained, a court must
grant leave to amend the petition unless it is clear that no reason-
able possibility exists that amendment will correct the defect. Id.

ANALYSIS

The appellants contend that under our decision in Jones v.
State, 248 Neb. 158, 532 N.W.2d 636 (1995), the taxes demanded
by the Department under § 77-1783 are void and cannot be col-
lected. The district court concluded that it did not have jurisdic-
tion to hear the appellants’ action for a declaratory judgment and
injunctive relief. The court also determined that it lacked author-
ity to hear the appellants’ action seeking a refund.

LEGAL BACKGROUND
Before proceeding, we set forth the following legal back-
ground which will be helpful in understanding the issues and
resolution of this case. At the time the Department first sought
to collect sales taxes from the appellants, § 77-1783 provided:

(1) Any corporate officer or employee with the duty to
collect, account for, or pay over any taxes imposed upon a
corporation or with the authority to decide whether the cor-
poration will pay taxes imposed upon a corporation shall
be personally liable for the payment of such taxes in the
event of willful failure on his or her part to have a corpo-
ration perform such act. . . .

(2) Within sixty days after the day on which the notice
and demand are made for the payment of such taxes, any
corporate officer or employee seeking to challenge the Tax
Commissioner’s determination as to his or her personal
liability for the corporation’s unpaid taxes shall:

(a) Pay the full amount of the taxes or the specified min-
imum amount and post a bond for the remainder; and
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(b) File a claim for refund for the amount so paid.

(3) If the requirements prescribed in subsection (2) of
this section are satisfied, the Tax Commissioner shall abate
collection proceedings and shall grant the corporate officer
or employee an oral hearing and give him or her ten days’
notice of the time and place of such hearing.

Under Neb. Rev. Stat. § 77-1781 (Reissue 1996), the denial of a
claim for refund shall be considered a final action of the Tax
Commissioner. The denial may be appealed, and the appeal shall
be in accordance with the Administrative Procedure Act.

In Jones v. State, supra, the Department demanded payment of
taxes from the Joneses as corporate officers under § 77-1783. The
Joneses filed an administrative appeal and demand for hearing
with the Department. The Department refused a hearing because
the documents stated that the Joneses were unable to pay the
taxes. The Joneses then instituted an action for declaratory and
injunctive relief. They asserted a violation of due process claim-
ing that § 77-1783(2) and (3) were unconstitutional, both facially
and as applied, because the statute required them to pay the taxes
as a precondition to a hearing. The district court determined that
it did not have jurisdiction to grant the requested relief and dis-
missed the petition.

On appeal, we held that the district court lacked authority to
grant an injunction but that it did have authority to order a
declaratory judgment because the Joneses had no equally ser-
viceable remedy provided by law and because a declaratory
judgment is an appropriate method to challenge the constitu-
tionality of a statute. We then held that § 77-1783 denied the
Joneses due process as applied because it denied a taxpayer who
is unable to pay the tax or post bond the opportunity to be heard.
But we did not find § 77-1783 to be facially unconstitutional,
nor did we decide the constitutionality of § 77-1783(1).

JurispICTION OF DISTRICT COURT TO
IssUE DECLARATORY JUDGMENT
The district court determined that it lacked subject-matter
jurisdiction to consider the appellants’ action for a declaratory
judgment because there was no statutory waiver of the State’s
immunity from suit.
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[3,4] Neb. Const. art. V, § 22, provides: “The state may sue
and be sued, and the Legislature shall provide by law in what
manner and in what courts suits shall be brought.” This provi-
sion of the constitution is not self-executing, and legislative
action is necessary to waive the state’s sovereign immunity.
Logan v. Department of Corr. Servs., 254 Neb. 646, 578 N.W.2d
44 (1998).

[S] We have held in a tax case that the Uniform Declaratory
Judgments Act is inoperative as a waiver of sovereign immunity
and that a party who seeks declaratory relief against a state must
find authorization for such remedy from another source. Galyen
v. Balka, 253 Neb. 270, 570 N.W.2d 519 (1997).

In this case, the appellants brought the action against the
State and the interim Tax Commissioner. The petition does not
state an independent statute under which the State has waived
sovereign immunity. We hold that to the extent the appellants
seek a declaratory judgment that they do not owe taxes under
§ 77-1783, the State has not waived sovereign immunity and the
district court lacked subject-matter jurisdiction.

DECLARATORY JUDGMENT ATTACKING
CONSTITUTIONALITY OF § 77-1783

[6-8] The appellants next argue that § 77-1783 is unconstitu-
tional and denied them due process. We have held that a declara-
tory judgment action attacking the constitutionality of a statute or
seeking relief from an invalid act or an abuse of authority by an
officer or agent is not a suit against the state and is therefore not
prohibited by principles governing sovereign immunity. Galyen v.
Balka, supra. But an action for declaratory judgment does not lie
where another equally serviceable remedy is available. Galyen v.
Balka, supra; Boettcher v. Balka, 252 Neb. 547, 567 N.W.2d 95
(1997). One who has failed to pursue a full, adequate, and exclu-
sive statutory remedy is not afforded an additional remedy under
the Uniform Declaratory Judgments Act. Galyen v. Balka, supra;
Boettcher v. Balka, supra. In Jones v. State, 248 Neb. 158, 532
N.W.2d 636 (1995), the Joneses properly brought their action
under the exclusive statutory remedy provided by § 77-1783 and
the Department refused to afford them a hearing. Thus, the
Joneses had no equally serviceable remedy available to them.
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Here, the petition is silent regarding whether the appellants
filed any action seeking review of the tax assessment under
§ 77-1783. But at oral argument, the appellants conceded that
they did not file a claim under § 77-1783. Had the appellants
wished to challenge the tax assessment and the constitutionality
of § 77-1783, they were required to file a claim with the
Department within 60 days of the demand for payment of the
taxes. After a ruling by the Department on the claim or a refusal
of the Department to hear the claim, an appeal could be taken
through the Administrative Procedure Act, or a declaratory judg-
ment action could be instituted to challenge the constitutionality
of § 77-1783. Because the appellants failed to pursue the statu-
tory remedy available to them under § 77-1783, they cannot
seek a declaratory judgment.

We hold that the doctrine of sovereign immunity barred the
appellants’ declaratory judgment action on issues other than the
constitutionality of § 77-1783. We further hold that the appel-
lants could not bring a declaratory judgment action on any of the
issues raised because they failed to follow the exclusive statu-
tory remedy afforded to them under § 77-1783. Accordingly, the
court was correct in determining that it lacked authority to hear
the appellants’ declaratory judgment action.

JURISDICTION OF DISTRICT COURT TO ISSUE INJUNCTION

[9] The court concluded that it lacked jurisdiction to issue an
injunction. We have held that injunctive relief is available where
a tax is void, that is, where the taxing body does not have juris-
diction or power to impose the tax. Jones v. State, supra. See
Neb. Rev. Stat. §§ 77-1727 (Reissue 1996) and 77-3908 (Cum.
Supp. 2000). Thus, in Jones, where it was not argued that the
Department lacked power to impose the taxes, we held that the
district court did not have authority to grant injunctive relief.

Here, the appellants argue that because we found § 77-1783
unconstitutional in Jones, that the tax imposed by the
Department is void. We disagree. In Jones, we did not determine
that § 77-1783 was facially unconstitutional. Instead, we deter-
mined that § 77-1783(2) and (3) were unconstitutional as applied
to the extent that it denied them an opportunity to be heard. In no
manner did Jones act to void the tax owed. Indeed, the issue of
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the authority of the State to impose a tax under § 77-1783(1) was
not raised or addressed in Jones. We conclude that the appellants’
argument that the Jones decision acted to void their tax obliga-
tion to be without merit. Accordingly, the district court was with-
out authority to order an injunction.

REQUEST FOR REFUND
The appellants contend that the district court erred in con-
cluding that it lacked authority to order a refund of money they
paid toward the tax owed. Neb. Rev. Stat. § 77-2708(2)(b)
(Reissue 1996) pertaining to sales tax provides:
No refund shall be allowed unless a claim therefor is filed
with the Tax Commissioner by the person who made the
overpayment or his or her attorney, assignee, executor, or
administrator within three years from the required filing
date following the close of the period for which the over-
payment was made, within six months after any determi-
nation becomes final under 77-2709, or within six months
from the date of overpayment with respect to such deter-
minations, whichever of these three periods expires later,
unless the credit relates to a period for which a waiver has
been given. Failure to file a claim within the time pre-
scribed in this subsection shall constitute a waiver of any
demand against the state on account of overpayment.
Section 77-2708(h) provides: “No suit or proceeding shall be
maintained in any court for the recovery of any amount alleged
to have been erroneously or illegally determined or collected
unless a claim for refund or credit has been duly filed.”
In this case, the appellants have not alleged that they timely
filed a claim for a refund. Accordingly, the petition fails to state
a cause of action for a refund.

DisMissAL WITHOUT LEAVE TO AMEND

The court dismissed the petition without granting leave to
amend. If, upon the sustainment of a demurrer, it is clear that no
reasonable possibility exists that an amendment will correct a
pleading defect, leave to amend need not be granted. Hamilton v.
Foster, 260 Neb. 887, 620 N.W.2d 103 (2000). It is clear from the
face of the petition that the appellants cannot state a cause of
action for injunctive relief and that amendment of the petition
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will not cure the defect. It is also clear that if the appellants did
not file a claim within 60 days of first receiving a demand for
payment from the Department, as required by § 77-1783, the
court was without authorization to order a declaratory judgment,
and amendment of the petition could not cure the defect. Like-
wise, if the appellants failed to file a claim for a refund under
§ 77-2708, the court was without authority to order a refund.

The petition was silent regarding whether the appellants ever
filed claims as required by §§ 77-1783 and 77-2708. The court,
however, inferred from the petition that the necessary claims
had not been filed, and the appellants conceded at oral argument
that the claims had not been filed. In our review of a ruling on a
demurrer, we accept as true all the facts which are well pled and
the proper and reasonable inferences of law and fact which may
be drawn therefrom. J.B. Contracting Servs. v. Universal Surety
Co., 261 Neb. 586, 624 N.W.2d 13 (2001). We agree that the
court was correct when it inferred from the petition that the
claims had not been filed. Combined with the appellants’ con-
cession at oral argument, we agree that it is clear that no rea-
sonable possibility exists that an amendment will correct the
defects in the petition. Accordingly, we conclude that the district
court did not err in failing to grant leave to amend.

AFFIRMED.

CORNHUSKER INTERNATIONAL TRUCKS, INC., APPELLANT,
v. THoMAS BuiLT BUSESs, INC., AND OMAHA TRUCK
CENTER, INC., APPELLEES.

637 N.W.2d 876

Filed January 18, 2002. No. S-00-441.

—

Contracts: Arbitration and Award. Arbitration is purely a matter of contract.

2. Contracts: Appeal and Error. The construction of a contract is a matter of law, in
connection with which an appellate court has an obligation to reach an independent,
correct conclusion irrespective of the determinations made by the court below.

3. Federal Acts: Arbitration and Award. The Federal Arbitration Act requires that any
doubts regarding the scope of an arbitration clause be resolved in favor of arbitration.

4. Federal Acts: Arbitration and Award: States: Contracts: Intent. The Federal

Arbitration Act demonstrates the intent of Congress to adopt a national policy favor-
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ing arbitration and withdrawing the power of the states to require a judicial forum for
the resolution of claims which the contracting parties agreed to resolve by arbitration.

5. Federal Acts: Arbitration and Award: Contracts. Only two limitations have been
placed on the enforceability of arbitration provisions governed by the Federal
Arbitration Act: They must be part of a written maritime contract or a contract evi-
dencing a transaction involving commerce, and such clauses may be revoked upon
grounds as exist at law or in equity for the revocation of any contract.

6. Constitutional Law: States. The Supremacy Clause of the U.S. Constitution dictates
that state law, including state constitutional law, is superseded to the extent that it con-
flicts with federal law.

Appeal from the District Court for Lancaster County: EARL J.
WITTHOFF, Judge. Affirmed.

Gary J. Nedved and Gary L. Young, of Keating, O’Gara,
Davis & Nedved, P.C., for appellant.

Richard L. Rice, of Kinsey, Ridenour, Becker & Kistler, and
Jon P. Christiansen, Brian W. McGrath, and Jessica E. Price, of
Foley & Lardner, for appellee Thomas Built Buses, Inc.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCORMACK, and
MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

Cornhusker International Trucks, Inc. (Cornhusker), appeals
from an order of the Lancaster County District Court which
confirmed an arbitrator’s award. The arbitrator found that
Thomas Built Buses, Inc. (Thomas Built), had good cause to
terminate its distributor sales agreement (Agreement) with
Cornhusker. Cornhusker asserts that termination of the
Agreement is controlled by statute and that the matter should
not have been arbitrated.

SCOPE OF REVIEW

[1] Arbitration is purely a matter of contract. Kelley v.
Benchmark Homes, Inc., 250 Neb. 367, 550 N.W.2d 640 (1996).

[2] The construction of a contract is a matter of law, in con-
nection with which an appellate court has an obligation to reach
an independent, correct conclusion irrespective of the determi-
nations made by the court below. Strategic Staff Mgmt. v.
Roseland, 260 Neb. 682, 619 N.W.2d 230 (2000).
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FACTS

On October 1, 1990, Cornhusker and Thomas Built entered
into the Agreement, which authorized Cornhusker to distribute
buses produced by Thomas Built. In 1998, Cornhusker was
acquired by Navistar, a competitor of Thomas Built in the manu-
facture of school buses. Thomas Built subsequently sent a letter to
Cornhusker notifying it that Thomas Built intended to terminate
the Agreement because Cornhusker had been acquired by a com-
petitor. The record indicates that upon termination of Corn-
husker’s franchise, Omaha Truck Center, Inc. (Omaha Truck),
was to begin distributing Thomas Built buses in Nebraska. The
matter at issue in this appeal is the arbitration clause of the
Agreement between Cornhusker and Thomas Built. Omaha Truck
did not file a brief or appear for oral arguments before this court.

Cornhusker filed a petition for equitable relief and a motion
for a temporary restraining order in district court, asking the
court to enjoin Thomas Built and Omaha Truck from “taking
any action to sell, distribute or provide Thomas Built products in
the State of Nebraska.” Thomas Built filed a motion to compel
arbitration pursuant to the Federal Arbitration Act (FAA), 9
U.S.C. § 1 et seq. (1994). The district court denied the request
for a temporary restraining order and granted Thomas Built’s
motion to compel arbitration. The parties were directed to take
part in arbitration as provided in the Agreement. Cornhusker’s
subsequent interlocutory appeal to the Nebraska Court of
Appeals was summarily dismissed. See Cornhusker Interna-
tional Trucks v. Thomas Built Buses, 8 Neb. App. Ixiii (case No.
A-99-885, Sept. 14, 1999).

The arbitrator found that Thomas Built’s termination of the
Agreement was based on good cause. Cornhusker filed a motion
in district court seeking vacation of the award; however, the dis-
trict court granted Thomas Built’s motion to confirm the award.
Cornhusker appealed, and the case was moved to this court’s
docket pursuant to our authority to regulate the caseloads of this
court and the Court of Appeals.

ASSIGNMENTS OF ERROR
Cornhusker’s first three assignments of error allege that the dis-
trict court erred in requiring the parties to arbitrate their dispute
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because (1) the statutory rights invoked by Cornhusker were not
subject to arbitration; (2) the plain language of the Agreement did
not require the parties to arbitrate the dispute; and (3) public pol-
icy is violated if the arbitration clause in the Agreement is relied
on to permit the parties to avoid regulation under Nebraska’s
motor vehicle industry licensing statutes, currently found at Neb.
Rev. Stat. § 60-1401.01 et seq. (Reissue 1998 & Cum. Supp.
2000). Cormhusker also asserts that the district court erred in fail-
ing to enjoin Thomas Built from terminating Cornhusker’s fran-
chise until Thomas Built complied with the termination proce-
dures mandated by statute and that the district court erred in
confirming and failing to vacate the arbitration award.

ANALYSIS

We first focus on the Agreement, which contains the follow-
ing pertinent provisions:
Either party may terminate this Agreement for cause. The
Distributor may terminate immediately by written notice
stating the effective date of termination. The Company
may terminate under the conditions hereinafter provided.

(1) If the Distributor shall fail for a period of 30 days
after written notice thereof to correct or remedy, to the sat-
isfaction of the Company, any breach, condition, or defi-
ciency of the following types, the Company may terminate
this Agreement by a subsequent written notice advising of

the effective date of termination.

Any change in the business form, or Ownership, of the
Distributorship . . . .
The Agreement also provided:
Any unresolved dispute arising under this Agreement or in
connection with the sale of Equipment or other product by
the Company to the Distributor shall be resolved by arbi-
tration in High Point, North Carolina, under the rules of the
American Arbitration Association, and judgment upon the
award rendered by the Arbiter(s) may be entered in any
Court having jurisdiction thereof.
Arbitration is purely a matter of contract. Kelley v. Benchmark
Homes, Inc., 250 Neb. 367, 550 N.W.2d 640 (1996). Our review
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of the construction of a contract is a matter of law, in connection
with which an appellate court has an obligation to reach an inde-
pendent, correct conclusion irrespective of the determinations
made by the court below. See Strategic Staff Mgmt. v. Roseland,
260 Neb. 682, 619 N.W.2d 230 (2000).

Cornhusker argues that arbitration should not have been
required because its rights related to termination of the franchise
arise under state law rather than under the Agreement. The law
concerning motor vehicle industry licensing specifies that a
franchisor must file an application with the Nebraska Motor
Vehicle Industry Licensing Board (Board) in order to terminate
a franchise. See § 60-1424. Section 60-1420(1) states:

Except as provided in subsection (2) of this section, no
franchisor shall terminate or refuse to continue any fran-
chise unless the franchisor has first established, in a hear-
ing held pursuant to section 60-1425, that:

(a) The franchisor has good cause for termination or
noncontinuance,

(b) Upon termination or noncontinuance, another fran-
chise in the same line-make will become effective in the
same community, without diminution of the franchisee’s
service formerly provided, or that the community cannot
be reasonably expected to support such a dealership; and

(c) The franchisor is willing and able to comply with
section 60-1430.02.

Thomas Built asserts that because the Agreement provided
that any dispute arising under the Agreement would be resolved
by arbitration, the dispute as to the termination of the franchise
must be resolved by arbitration. Cornhusker argues that its
rights are based upon Nebraska’s motor vehicle industry licens-
ing statutes, and not upon the Agreement.

In S & T Motors v. General Motors Corp., 203 Neb. 188, 277
N.W.2d 701 (1979), we held that the motor vehicle industry
licensing statutes regulate and restrict termination of dealer
franchises and create rights in franchisees which would not exist
independent of the statutes. The effect of an arbitration clause
within the agreement was not before us. The reasoning of the
U.S. Court of Appeals for the Seventh Circuit in S+L+H S.p.A.
v. Miller-St. Nazianz, Inc., 988 F.2d 1518 (7th Cir. 1993), is
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more applicable to the case at bar. In S+L+H S.p.A., the Court
of Appeals considered a similar claim. The contract between
S+L+H S.p.A. (SLH) and Miller-St. Nazianz, Inc. (Miller), pro-
vided that any claim or controversy arising out of or relating to
the agreement, its execution, or its breach must be settled by
arbitration. When SLH failed to renew the agreement, Miller
charged that the failure was a violation of the Wisconsin Fair
Dealership Law and a breach of contract. SLH filed suit in fed-
eral district court to compel Miller to arbitrate the dispute.
Miller argued that the dispute over SLH’s nonrenewal did not
arise out of or relate to the agreement, but, instead, arose out of
the provisions of the Fair Dealership Law and, therefore, was
not within the coverage of the arbitration clause.

On appeal, the Court of Appeals stated that the existence of an
agreement is a predicate for any claim under the state statute.
Miller’s claim was based upon the agreement, which included an
arbitration clause. The arbitration clause encompassed “ ‘any con-
troversy or claim arising out of or relating to this Agreement.’ ” Id.
at 1520. The Court of Appeals concluded that if the dispute arose
out of or related to the agreement, it was subject to arbitration. A
claim triggered by the termination of an agreement necessarily
arises out of and relates to the agreement. This reasoning is
equally applicable to the case at bar.

Cornhusker’s reliance on Chrysler Motors Corp. v. Lee
Janssen Motor Co., 248 Neb. 322, 534 N.W.2d 309 (1995), cert.
denied 516 U.S. 988, 116 S. Ct. 516, 133 L. Ed. 2d 424, is mis-
placed. In Chrysler Motors Corp., we did not consider whether
the FAA preempted § 60-1420. Chrysler’s declaratory judgment
action challenged the constitutionality of certain provisions of
the motor vehicle industry licensing statutes. Arbitration of the
dispute between the parties was not before us.

We conclude that Cornhusker’s claim as to the termination of
the franchise was an unresolved dispute arising under the
Agreement. Cornhusker’s assertion that the matter is based on
statutory rights not subject to arbitration is without merit.

Cornhusker next argues that the plain language of the
Agreement did not require arbitration of the dispute. In Kelley v.
Benchmark Homes, Inc., 250 Neb. 367, 375, 550 N.W.2d 640,
646 (1996), we stated:
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Arbitration is purely a matter of contract, and a party
cannot be required to submit a dispute to arbitration unless
he or she has agreed to do so. . . . When considering a
motion to stay litigation in favor of arbitration, a court
must first determine whether an agreement to arbitrate
exists and then decide whether the dispute before it arises
under the agreement and is therefore subject to arbitration.

(Citation omitted.)

It is Cornhusker’s position that the Agreement did not require
that all disputes be submitted to arbitration. The arbitration
clause states: “Any unresolved dispute arising under this
Agreement or in connection with the sale of Equipment or other
product by the Company to the Distributor shall be resolved by
arbitration . . . > Cornhusker argues that the phrase “arising
under” covers only disputes relating to the interpretation and
performance of the Agreement and that, therefore, its claim
based upon the motor vehicle industry licensing statutes does
not fall within the arbitration clause. We disagree.

[3] The FAA requires that any doubts regarding the scope of
an arbitration clause be resolved in favor of arbitration. See
Moses H. Cone Hospital v. Mercury Constr. Corp., 460 U.S. 1,
103 S. Ct. 927, 74 L. Ed. 2d 765 (1983). In Mitsubishi Motors v.
Soler Chrysler-Plymouth, 473 U.S. 614, 105 S. Ct. 3346, 87 L.
Ed. 2d 444 (1985), the Court stated that the federal policy favor-
ing arbitration applies just as strongly to claims founded on
statutory rights.

The plain language of the Agreement requires arbitration of
“[a]ny unresolved dispute arising under this Agreement.” The
termination of Cornhusker’s franchise was an unresolved dis-
pute which arose under the Agreement and was therefore subject
to arbitration. Cornhusker’s argument is without merit.

Finally, Cornhusker claims that the public policy of the State
of Nebraska is violated by requiring the parties to arbitrate their
dispute and that it is against public policy to apply the arbitra-
tion clause and avoid the requirements of the state motor vehi-
cle industry licensing statutes. In passing the motor vehicle
industry licensing statutes, the Legislature declared that

the distribution and sale of motor vehicles in the state under
the franchise system vitally affects commerce, the general
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economy of the state and the welfare of the citizens of the
state requiring the exercise of its police power to [e]nsure
the public welfare, to regulate commerce, to establish
guidelines for enforcement of a fair and equitable balance
between parties to such franchises, and to provide judicial
relief from unfair and inequitable practices affecting the
public interest.
§ 60-1401.01.

The FAA provides:

A written provision in any maritime transaction or a
contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out of
such contract or transaction, or the refusal to perform the
whole or any part thereof, or an agreement in writing to
submit to arbitration an existing controversy arising out of
such a contract, transaction, or refusal, shall be valid, irre-
vocable, and enforceable, save upon such grounds as exist
at law or in equity for the revocation of any contract.

9USC. §2.

[4,5] In Southland Corp. v. Keating, 465 U.S. 1, 10, 104 S. Ct.
852, 79 L. Ed. 2d 1 (1984), the Court held that the FAA demon-
strated the intent of Congress to adopt a “national policy favor-
ing arbitration and [withdrawing] the power of the states to
require a judicial forum for the resolution of claims which the
contracting parties agreed to resolve by arbitration.” The Court
held that only two limitations have been placed on the enforce-
ability of arbitration provisions governed by the FAA: “[T]hey
must be part of a written maritime contract or a contract ‘evi-
dencing a transaction involving commerce’ and such clauses
may be revoked upon ‘grounds as exist at law or in equity for the
revocation of any contract.’” 465 U.S. at 11. In holding that the
California Franchise Investment Law violated the Supremacy
Clause, the Court stated that “Congress intended to foreclose
state legislative attempts to undercut the enforceability of arbi-
tration agreements.” 465 U.S. at 16.

In Nebraska, the method of terminating a motor vehicle deal-
ership franchise is found solely within the motor vehicle industry
licensing statutes. See, § 60-1420; Chrysler Motors Corp. v. Lee
Janssen Motor Co., 248 Neb. 322, 534 N.W.2d 309 (1995), cert.
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denied 516 U.S. 988, 116 S. Ct. 516, 133 L. Ed. 2d 424. In
Chrysler Motors Corp., Chrysler attempted to bypass the require-
ments of § 60-1420, and we held that the authority to regulate the
franchise rights of automobile manufacturers and dealers in
Nebraska was clearly within the power of the Legislature and that
the Legislature had authority to require that termination proceed-
ings involving franchises be heard and determined by the Board.

Subsequently, Nebraska adopted the Uniform Arbitration Act.
See Neb. Rev. Stat. §§ 25-2601 to 25-2622 (Reissue 1995 &
Cum. Supp. 2000). In 1991, the provision of the Uniform
Arbitration Act which authorized binding arbitration in future
disputes was held to be unconstitutional, as were clauses in con-
tracts providing for binding arbitration of future disputes. See
State v. Nebraska Assn. of Pub. Employees, 239 Neb. 653, 477
N.W.2d 577 (1991). In response, the Nebraska Constitution was
amended in 1996 to state that the Legislature may provide for the
enforcement of mediation, binding arbitration agreements, and
other forms of dispute resolution. See Neb. Const. art. I, § 13.

The Uniform Arbitration Act was amended in 1997 to specif-
ically provide that an arbitration clause is not valid in any
agreement between parties covered by the motor vehicle indus-
try licensing statutes. By this act, the Legislature made clear
that an arbitration clause is not valid in any motor vehicle fran-
chise agreement.

Thomas Built argues that state law is preempted by 9 U.S.C.
§ 2 and that any state statute concerning arbitration is preempted
by the federal statute. In Kelley v. Benchmark Homes, Inc., 250
Neb. 367, 550 N.W.2d 640 (1996), we recognized the two limi-
tations to the enforceability of arbitration provisions set forth in
9 U.S.C. § 2. An arbitration clause must be part of a contract evi-
dencing a transaction involving commerce, and the arbitration
clause may be revoked upon grounds as exist at law or in equity
for the revocation of any contract.

We have acknowledged that the FAA created a body of fed-
eral substantive law which applies to any arbitration agreement
within the coverage of the FAA. The FAA represents a liberal
federal policy favoring arbitration agreements notwithstanding
any state substantive or procedural policies to the contrary.
Smith Barney, Inc. v. Painters Local Union No. 109, 254 Neb.
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758, 579 N.W.2d 518 (1998), citing Moses H. Cone Hospital v.
Mercury Constr. Corp., 460 U.S. 1,103 S. Ct. 927,74 L. Ed. 2d
765 (1983). The U.S. Supreme Court has held that the FAA not
only declared a national policy favoring arbitration but withdrew
power from the states to require a judicial forum for the resolu-
tion of claims which the contracting parties have agreed to
resolve by arbitration. See Mastrobuono v. Shearson Lehman
Hutton, Inc., 514 U.S. 52, 115 S. Ct. 1212, 131 L. Ed. 2d 76
(1995), citing Southland Corp. v. Keating, 465 U.S. 1,104 S. Ct.
852, 79 L. Ed. 2d 1 (1984). In S+L+H S.p.A. v. Miller-St.
Nazianz, Inc., 988 F.2d 1518 (7th Cir. 1993), the dealer also
argued that the arbitration agreement was void because it vio-
lated the Wisconsin Fair Dealership Law. The Court of Appeals
rejected the argument that a state statute could void the choice
of private parties to arbitrate a dispute, citing Southland Corp. v.
Keating, supra. The court stated that the U.S. Supreme Court’s
decision in Southland Corp. foreclosed the argument that dis-
putes involving Fair Dealership Law claims were not arbitrable.

[6] We conclude that the FAA applies to the Agreement
before us and that the FAA preempts Nebraska law which con-
flicts with the FAA. “ ‘Arbitration under the [FAA] is a matter of
consent, not coercion, and parties are generally free to structure
their arbitration agreements as they see fit.”” Mastrobuono v.
Shearson Lehman Hutton, Inc., 514 U.S. at 57, quoting Volt
Info. Sciences v. Leland Stanford Jr. U., 489 U.S. 468, 109 S. Ct.
1248, 103 L. Ed. 2d 488 (1989). The Supremacy Clause of the
U.S. Constitution dictates that state law, including state consti-
tutional law, is superseded to the extent that it conflicts with fed-
eral law. Kelley v. Benchmark Homes, Inc., supra.

The parties contracted to use arbitration to settle any dispute.
The Agreement involves commerce, and we find no grounds at
law or in equity for its revocation. We find no merit to any of
Cornhusker’s assignments of error.

CONCLUSION
The district court was correct in requiring the parties to arbi-
trate the dispute and in confirming the arbitrator’s award. The
judgment of the district court is affirmed.
AFFIRMED.
HENDRY, C.J., not participating.
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RICHARD A. YOUNG, JR., APPELLANT, V. BEVERLY NETH,
DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES
OF THE STATE OF NEBRASKA, APPELLEE.

637 N.W.2d 884

Filed January 18, 2002. No. $-00-550.

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order
rendered by a district court in a judicial review pursuant to the Administrative
Procedure Act may be reversed, vacated, or modified by an appellate court for errors
appearing on the record.

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of
a district court under the Administrative Procedure Act for errors appearing on the
record, the inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition
a question of law, in connection with which an appellate court reaches a conclusion
independent of that reached by the lower court.

4. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police
Officers and Sheriffs. The sworn report which triggers the administrative license
revocation process must be prepared by an arresting peace officer who has validly
arrested a driver.

5. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation:
Arrests. An administrative motor vehicle operator’s license revocation order based
on an invalid arrest is not proper.

Appeal from the District Court for Richardson County: DANIEL
BRyAN, JR., Judge. Reversed and remanded with directions.

Louie M. Ligouri, of Ligouri Law Office, for appellant.

Don Stenberg, Attorney General, and Jodi M. Fenner for
appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
Richard A. Young, Jr., appeals from the order of the district
court for Richardson County which affirmed the order of Beverly
Neth, director of the Nebraska Department of Motor Vehicles
(the Department), which order administratively revoked Young’s
motor vehicle operator’s license. Because we conclude as a
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matter of law that the tribal officer lacked authority to arrest
Young outside the reservation for conduct outside the reserva-
tion, the revocation based on such arrest was improper and the
decision of the district court affirming the revocation does not
conform to the law. Accordingly, we reverse the order of the dis-
trict court and remand the cause with directions to the district
court to reverse the order of the Department which had revoked
Young’s motor vehicle operator’s license.

STATEMENT OF FACTS

The relevant facts are not in dispute. On October 21, 1999,
Iowa tribal officer Jeremy M. Goldsberry observed a vehicle
stopped on Happy Hollow Road on the Iowa Indian Reservation,
which is located, in part, within Richardson County, Nebraska.
Goldsberry was employed as a tribal officer with the Iowa Tribal
Police Department. Goldsberry was not employed as a police
officer by the State of Nebraska or Richardson County. In addi-
tion to the vehicle, Goldsberry observed several mailboxes lying
in the grass and broken mailbox posts proximate to the vehicle.
Goldsberry pulled his cruiser behind the stopped vehicle. As
Goldsberry activated his lights, the vehicle sped off.

Goldsberry pursued the vehicle for approximately 8 or 9
miles. During the pursuit, Goldsberry witnessed the driving out-
side the reservation, which fact gives rise to this case. During
the pursuit, Goldsberry observed the vehicle proceed in an
erratic pattern, swerve from lane to lane, increase and decrease
speed, run stop signs, and narrowly avoid striking a police car.
Goldsberry was joined in his pursuit of the vehicle by Sam
D’ Amico, another tribal officer.

Eventually Goldsberry, D’ Amico, and a deputy sheriff from
Richardson County stopped the vehicle outside the reservation in
Richardson County. After the vehicle was stopped, Goldsberry
removed the driver from the car. Goldsberry later identified the
driver as Young. According to the record on appeal, Young is not
a member of an Indian tribe. Goldsberry noted that Young
smelled of alcohol and had difficulty standing. Goldsberry
administered two field sobriety tests to Young, which Young
failed. The Richardson County deputy sheriff also administered
several field sobriety tests to Young. Young failed those tests as
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well. Goldsberry asked Young to take a preliminary breath test.
Young refused.

Goldsberry testified that he placed Young under “arrest”
while Young was in Richardson County but was not on the reser-
vation. From the record provided on appeal, we understand that
Young was “arrested” for drunk driving, a Class W misde-
meanor, and for reckless driving, which is also a misdemeanor
under state law. See Neb. Rev. Stat. §§ 60-6,197, 60-6,216, and
60-6,218 (Reissue 1998 & Supp. 1999). Goldsberry thereafter
transported Young to a local hospital in Richardson County. At
the hospital, Goldsberry read the postarrest chemical test
advisement form to Young and requested that Young submit to a
blood test. Young twice refused to submit to the test. Goldsberry
prepared a “Notice/Sworn Report/Temporary License” form as
described in Neb. Rev. Stat. § 60-6,205(2) (Reissue 1998) (the
sworn report) and gave a copy of the sworn report to Young.
Young does not contest that he received a copy of the sworn
report from Goldsberry.

Following the foregoing events, the parties proceeded
through the administrative revocation process described in the
statutes and the Nebraska Administrative Code pertaining to the
rules of the road. See, § 60-6,205; Neb. Rev. Stat. §§ 84-901 to
84-920 (Reissue 1999); 247 Neb. Admin. Code, ch. 1, §§ 001 to
027 (1998). Young contested the revocation and requested a for-
mal rules of evidence hearing pursuant to § 84-914(1), which
request was granted.

On January 31, 2000, a hearing was held regarding the admin-
istrative revocation of Young’s driver’s license. Young and
Goldsberry testified at the January 31 hearing. Twelve exhibits
were received into evidence, including three slightly different
versions of the same sworn report prepared, amended, and signed
by Goldsberry. These versions of the sworn report are identified
as exhibits 2-2, 6-1, and 9-1. Each of the versions was signed by
Goldsberry as the “arresting officer,” and on each version,
Goldsberry listed the “Iowa Tribal Police Dept.” as his employ-
ing law enforcement agency. None of the versions of the sworn
report are signed by a law enforcement official from the State of
Nebraska or Richardson County. At the conclusion of the hear-
ing, the hearing officer took the matter under advisement.
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On February 4, 2000, the hearing officer issued proposed find-
ings of fact, proposed conclusions of law, and a recommended
order of revocation, all of which were adopted as the official and
final order by the Department on February 7. As a result of the
Department’s order, Young’s driver’s license was revoked for a
period of 1 year.

On February 17, 2000, Young appealed the Department’s order
by filing his petition for review in the district court for Richardson
County. Young’s petition came on for hearing before the district
court on April 25. The district court received the bill of exceptions
from the January 31 hearing into evidence. On May 1, the district
court entered an order which affirmed the Department’s order
which had revoked Young’s driver’s license for 1 year.

Young appeals the district court’s order. Additional facts will
be set forth below where pertinent to our analysis of Young’s
assignments of error.

ASSIGNMENTS OF ERROR
On appeal, Young makes five assignments of error, all claim-
ing generally that the district court erred in affirming the
Department’s order of revocation. Young specifically challenges
the authority of tribal officer Goldsberry to arrest him outside
the reservation.

STANDARDS OF REVIEW

[1-3] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Marshall v. Wimes, 261 Neb.
846, 626 N.W.2d 229 (2001); Benitez v. Rasmussen, 261 Neb.
806, 626 N.W.2d 209 (2001). When reviewing an order of a dis-
trict court under the Administrative Procedure Act for errors
appearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable. Id. Whether a deci-
sion conforms to law is by definition a question of law, in
connection with which an appellate court reaches a conclusion
independent of that reached by the lower court. Benitez v.
Rasmussen, supra.
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ANALYSIS

In the instant appeal, we must decide whether the district
court’s decision affirming the Department’s revocation conforms
to the law. See Benitez v. Rasmussen, supra. As explained infra,
we conclude that tribal officer Goldsberry was not authorized to
arrest Young for the driving offense which occurred in
Richardson County, Nebraska, but was outside the JTowa Indian
Reservation. As a consequence of Goldsberry’s lack of authority
to arrest Young, the subsequent driver’s license revocation based
on such arrest was not proper as a matter of law. Accordingly, we
conclude that the district court’s affirmance of the revocation did
not conform to the law.

Section 60-6,205(2) provides, in pertinent part, as follows:

If a person arrested pursuant to section 60-6,197 [driving
under the influence of alcoholic liquor or drugs] refuses to
submit to the chemical test of blood, breath, or urine
required by that section . . . [t]he arresting peace officer
shall within ten days forward to the director a sworn report
stating (a) that the person was validly arrested pursuant to
section 60-6,197 and the reasons for such arrest, (b) that
the person was requested to submit to the required test, and
(c) that the person refused to submit to the required test.
(Emphasis supplied.)

[4] Pursuant to § 60-205(5)(b), once the Department receives
the sworn report described in § 60-6,205(2), the Department
serves notice to the driver of the administrative license revoca-
tion process. It is clear from § 60-6,205(2) that the sworn report
which triggers the administrative license revocation process
must be prepared by an “arresting peace officer” who has
“validly arrested” a driver. Thus, the revocation itself must be
based on a valid arrest.

Goldsberry testified that he “arrested” Young, completed the
sworn report, and signed the sworn report as the “arresting offi-
cer.” It is undisputed that Young, a non-Indian, had been driving
approximately 8 miles outside the reservation in Richardson
County at the time tribal officer Goldsberry effected the *“arrest.”

In order to determine if his “arrest” of Young was valid, we
must determine as a matter of law whether Goldsberry was act-
ing within the limits of his authority as a tribal officer. The U.S.
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Supreme Court has noted that “[i]t must always be remembered
that the various Indian tribes were once independent and
sovereign nations . . . .” McClanahan v. Arizona State Tax
Comm’n, 411 U.S. 164, 172, 93 S. Ct. 1257, 36 L. Ed. 2d 219
(1973). In this regard:

Indian tribes possess an inherent sovereignty except
where it has been specifically taken away from them by
treaty or act of Congress. United States v. Mazurie, 419
U.S. 544, 95 S.Ct. 710, 717-718, 42 L.Ed.2d 706 (1975);
Iron Crow v. Oglala Sioux Tribe of Pine Ridge Reservation,
South Dakota, 231 F.2d 89 (8th Cir. 1956). Intrinsic in this
sovereignty is the power of a tribe to create and administer
a criminal justice system. “An Indian tribe may exercise a
complete [criminal] jurisdiction over its members and
within the limits of the reservation subordinate only to the
expressed limitations of federal law.” F. Cohen, Handbook
of Federal Indian Law 148 (1942 ed. as republished by the
University of New Mexico Press).

(Emphasis supplied.) Ortiz-Barraza v. United States, 512 F.2d
1176, 1179 (9th Cir. 1975). Subsequent to the decision in Ortiz-
Barraza quoted above, Congress passed “legislation declaring
that tribes possess inherent criminal jurisdiction over all Indians.
Pub. L. No. 102-137, § 1, 105 Stat. 646 (1991).” State v. Schmuck,
121 Wash. 2d 373, 387 n.6, 850 P.2d 1332, 1339 n.6 (1993).

It has been observed that “Indian tribal police forces have long
been an integral part of certain tribal criminal justice systems and
have often performed their law enforcement duties to the limits
of available jurisdiction.” (Emphasis supplied.) Ortiz-Barraza v.
United States, 512 F.2d at 1179. Although a tribe has authority
over member and nonmember Indians involving criminal mat-
ters, such is not the case as to non-Indians. See, Duro v. Reina,
495 U.S. 676, 110 S. Ct. 2053, 109 L. Ed. 2d 693 (1990) (Indian
tribes may not assert criminal jurisdiction over nonmember
Indians for misdemeanor crimes; superseded by 25 U.S.C.
1301(2) (1994)); Oliphant v. Suquamish Indian Tribe, 435 U.S.
191, 212,98 S. Ct. 1011, 55 L. Ed. 2d 209 (1978) (“Indian tribes
do not have inherent jurisdiction to try and punish non-Indians”).

“[T}wice the [U.S.] Supreme Court has stated that a tribe’s
proper response to a crime committed by a non-Indian on the
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reservation is for the tribal police to detain the offender and

deliver him or her to the proper authorities.” State v. Schmuck,

121 Wash. 2d at 387, 850 P.2d at 1339. An individual who

commits a crime on the reservation may not violate the law with

impunity because
[t]he tribes . . . possess their traditional and undisputed
power to exclude persons whom they deem to be undesir-
able from tribal lands. . . . Tribal law enforcement author-
ities have the power to restrain those who disturb public
order on the reservation, and if necessary, to eject them.
Where jurisdiction to try and punish an offender rests
outside the tribe, tribal officers may exercise their power
to detain the offender and transport him to the proper
authorities.

Duro v. Reina, 495 U.S. at 696-97.

[5] It is clear that the authority of tribal officers in criminal
matters is limited by certain factors, including the boundaries of
the reservation and whether the offender is a non-Indian. Because
it is settled law that the Indian tribes may not assert criminal juris-
diction over a non-Indian for a misdemeanor crime committed on
the reservation, a fortiori, the Indian tribes may not do so outside
the reservation. We therefore conclude that given the facts that
Young was a non-Indian purportedly arrested for driving under
the influence on a roadway outside the reservation and
Goldsberry was a tribal officer outside the territorial boundaries
of his jurisdiction when he “arrested” Young for misdemeanor
drunk driving, Goldsberry did not have the authority to make such
arrest. See State v. Cuny, 257 Neb. 168, 595 N.W.2d 899 (1999)
(holding that tribal officers from Pine Ridge Indian Reservation
located in South Dakota had no common law or statutory author-
ity in Nebraska to arrest misdemeanant drunk driver in Nebraska).
In the instant case, Young was not “validly arrested,” see
§ 60-6,205(2), and the subsequent revocation ordered by the
Department based on such arrest was not proper. The district court
erred in affirming the order of revocation.

CONCLUSION
As a matter of law, Young was not validly arrested by tribal
officer Goldsberry. The Department’s license revocation based
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on such arrest was not proper. The district court’s order affirm-

ing the Department’s revocation order did not conform to the

law. The order of the district court is reversed, and the cause is
remanded to the district court with directions to reverse the
Department’s order which revoked Young’s license.

REVERSED AND REMANDED WITH DIRECTIONS.
McCoRMACK, ., participating on briefs.

TAMARA M. GIBILISCO, APPELLEE AND CROSS-APPELLANT, V.
DaAvID A. GIBILISCO, APPELLANT AND CROSS-APPELLEE.
637 N.W.2d 898

Filed January 18, 2002. No. $-01-224.

Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate court
reviews the case de novo on the record to determine whether there has been an abuse
of discretion by the trial judge.

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrains from
acting, and the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

Judges: Recusal: Appeal and Error. A motion to recuse for bias or impartiality is
initially entrusted to the discretion of the trial court, and the trial court’s ruling will be
affirmed absent an abuse of that discretion.

Judges: Recusal: Case Disapproved: Appeal and Error. To the extent that prior
Nebraska cases hold that a trial court’s ruling on a motion to recuse is immaterial
under a de novo review, they are hereby disapproved.

Judges: Recusal, A trial judge should recuse himself or herself when a litigant
demonstrates that a reasonable person who knew the circumnstances of the case would
question the judge’s impartiality under an objective standard of reasonableness, even
though no actual bias or prejudice is shown.

Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 1998), the purpose of a
property division is to distribute the marital assets equitably between the parties.
____. Although the division of property is not subject to a precise mathematical for-
mula, the general rule is to award a spouse one-third to one-half of the marital estate,
the polestar being fairness and reasonableness as determined by the facts of each case.
__. Equitable property division under Neb. Rev. Stat. § 42-365 (Reissue 1998) is a
three-step process. The first step is to classify the parties® property as marital or non-
marital. The second step is to value the marital assets and marital liabilities of the par-
ties. The third step is to calculate and divide the net marital estate between the parties
in accordance with the principles contained in § 42-365.
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Appeal from the District Court for Douglas County: Mary G.
LIKes, Judge. Affirmed in part, and in part reversed and remanded
with directions.

Tim J. Kielty for appellant.

Mark J. Milone, of Govier, Milone & Streff, L.L.P., for
appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCORMACK, and
MILLER-LERMAN, JI.

CONNOLLY, J.

The trial of this marital dissolution action took place in two
separate proceedings. At the first hearing, the parties agreed that
the issues to be decided would be limited to the distribution of
marital assets and debts because they were still working on par-
enting and custody issues through mediation. After that hearing,
the district court sent a letter to counsel for both parties with its
findings of fact and conclusions of law. The court divided the
marital assets and debts, and to the surprise of appellant, David
A. Gibilisco, the court, without taking evidence on the custody
issue, awarded sole custody of the parties’ child to appellee,
Tamara M. Gibilisco. David then filed a motion to recuse the
judge. The judge refused.

At the second hearing, the custody issues were addressed,
after which the court again granted Tamara sole physical cus-
tody of the parties’ child with reasonable visitation for David to
be determined by the parties through mediation. We affirm that
part of the district court’s judgment which divided the marital
assets and liabilities. Because the court’s premature custody
determinations would lead a reasonable person to question the
judge’s impartiality, we reverse that portion of the decree decid-
ing issues of custody and support and remand the cause with
directions to recuse.

ASSIGNMENTS OF ERROR
David assigns that the district court erred in (1) failing to
recuse herself, (2) finding that it was in the child’s best interests
that sole physical custody should be placed with Tamara and not
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David, and (3) failing to make an equitable distribution of prop-
erty and debt.

BACKGROUND

Tamara and David were married on July 22, 1989, and a child
was born on August 3, 1993. Both parties worked full time dur-
ing the marriage. Tamara filed for dissolution in January 1999,
alleging that it was in the child’s best interests for her to have
sole physical custody with reasonable and liberal visitation for
David. After a hearing on the parties’ motions for temporary
orders, however, the court noted that the parties had reached an
agreement and entered an order for joint physical custody.
Tamara was given exclusive use of the home and was responsi-
ble for the mortgage and home equity loan payment, utilities,
and maintenance. David was required to make the joint Visa
card payments and the payments on his truck, and to maintain
the family’s health insurance through his employer. The record
does not indicate the amount he paid on the Visa account during
the separation.

In October 1999, the Douglas County conciliation court filed
its disposition report with the district court, which contained the
parenting plan that Tamara and David had agreed to through
mediation. The plan called for the parties to continue the joint
physical custody arrangement but included more details for hol-
idays, special occasions, and vacations. The parties also agreed
to enter remediation before seeking a solution in court in the
event of future disagreements regarding the parenting plan.

The parties agreed that the only issue to be decided at the first
hearing in April 2000 was the distribution of marital assets and
debts because they had been referred back to mediation to
resolve parenting issues. There was no evidence adduced on the
custody or support issues, and neither party requested the court
to incorporate the parenting plan into the decree. See Neb. Rev.
Stat. § 43-2917 (Reissue 1998).

The evidence showed that the parties earned nearly equal
salaries and had retirement accounts that were approximately
equal in value. After Tamara filed for divorce in January 1999,
David remained in the house until March 25, and Tamara paid
for all of the household expenses thereafter. David lived with his
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mother from March 1999 until January 2000 and did not pay
rent during this time.

The parties had taken out a home equity loan about a year
before the divorce, and the balance was paid with the proceeds
from the sale of the home. The home equity loan, approximately
$15,000, was used to make purchases and pay debts, including
the indebtedness on the loan obligation for Tamara’s vehicle.
Neither party, however, knew how much of the home equity loan
had been applied on the balance of Tamara’s car loan obligation,
and there is no evidence in the record on this issue. Tamara also
borrowed $6,500 against her 401K plan in order to pay for
household expenses during the parties’ separation. The parties
agreed that the value of Tamara’s vehicle at the time of the hear-
ing was $14,600 and that the value of David’s vehicle was
$10,050, with an indebtedness of approximately $5,200.

Both parties offered, and the court received, suggestions
related to the disposition of the financial issues. In addition,
Tamara’s suggestions included recommendations for sole cus-
tody for Tamara, a visitation schedule, and child support issues.
Tamara’s counsel, however, stated that the custody and support
issues would need to be decided at a later time. Tamara also
offered evidence of the parties’ incomes, her expenses, and child
support calculations based on her having sole physical custody.
But her counsel again specified that the exhibits were offered
with the understanding that the custody issues had not yet been
resolved. On that basis, David’s counsel did not object to the
exhibits, and although Tamara’s child support calculations were
received, the court stated that they would not be considered.

After this hearing, the court sent a letter to each party’s coun-
sel setting out the court’s findings of fact and conclusions of law.
The letter included findings and conclusions related to the unsub-
mitted issues of custody, visitation, and support, and resolved
these issues exactly as Tamara had requested in her suggestions
to the court. The court found that Tamara should be granted sole
physical custody subject to reasonable and liberal visitation by
David, ordered David to pay $400 per month in child support,
and set out the same visitation schedule that Tamara had submit-
ted. The court also decided all of the financial issues in accord-
ance with Tamara’s suggestions. The court determined that the
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proceeds from the sale of the house would be used to pay the out-
standing debt on the joint Visa card and that the balance of the
proceeds would be divided equally. Tamara was also given the
escrow refund of $1,100, and David was required to pay Tamara
$369, half of the repair costs to prepare the residence for sale. .
Each party was awarded his or her vehicle, and David was
required to pay the remaining loan obligation on his vehicle.

After this letter was sent, David filed a motion requesting that
the judge recuse herself from further participation in the matter.
He argued that the court’s custody determinations deprived him
of his right to present evidence on the issue and that the disclo-
sure of the court’s predisposition regarding custody interfered
with his right to a fair trial. He also argued that the matter could
not be resolved in a way that would give him a reasonable expec-
tation of impartiality. At a hearing on the motion in October
2000, the judge explained that the inclusion of the custody award
in her conclusions of law was inadvertent and would not keep her
from having an open mind regarding the custody issues. The
court denied the motion. _

The second hearing was held in January 2001 to decide the
issues of custody, child support, and visitation. David renewed
his motion for recusal, which was again overruled. At this hear-
ing, Tamara claimed that joint physical custody was not working
because the arrangement was disruptive to the child and the par-
ties were not communicating well. David conceded that the par-
ties were not communicating well, but he claimed that their com-
munication problems could be worked out and that there was not
a substantial or material change in circumstance that would war-
rant a change in custody.

After this hearing, the court granted joint legal custody to the
parties, ordered that Tamara would be the primary residential
parent subject to reasonable visitation by David, and required
the parties to return to mediation to determine the visitation
schedule. The distribution of assets and debts was the same as
the court’s conclusions at the end of the first hearing.

STANDARD OF REVIEW
(1,2] In actions for dissolution of marriage, an appellate
court reviews the case de novo on the record to determine
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whether there has been an abuse of discretion by the trial judge.
Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001). A judi-
cial abuse of discretion exists when a judge, within the effective
limits of authorized judicial power, elects to act or refrains from
acting, and the selected option results in a decision which is
untenable and unfairly deprives a litigant of a substantial right
or a just result in matters submitted for disposition through a
judicial system. Wagner v. Wagner, 262 Neb. 924, 636 N.W.2d
879 (2001).

ANALYSIS

MOTION FOR RECUSAL

David contends that the judge should have sustained his
motion as she had demonstrated a bias against him and in favor
of Tamara. Tamara counters that the court’s denial of the motion
was proper because the inclusion of custody issues in its letter
after the first hearing was inadvertent and the judge assured the
parties that she could keep an open mind. Alternatively, Tamara
argues that the denial of David’s motion for recusal is immate-
rial because the standard of review is de novo on the record.

It is correct that we have stated that a ruling of the trial court
on a motion to disqualify the trial judge is immaterial on appeal
where the case is an action in equity triable de novo. See, e.g.,
Poll v. Poll, 256 Neb. 46, 588 N.W.2d 583 (1999). But our appli-
cation of this rule has been inconsistent. Of the six cases where
we have cited this rule, only one case actually declined to con-
sider the judge’s refusal to disqualify himself. See R.D.N. v. T.N.,
218 Neb. 830, 359 N.W.2d 777 (1984). In another case, the rule
was cited in dicta because there was no motion for recusal and
we had already concluded the court acted correctly. See
Christensen v. Christensen, 191 Neb. 355, 215 N.W.2d 111
(1974). In an earlier marital dissolution proceeding, we deter-
mined that the judge should have recused himself despite our de
novo review. Franks v. Franks, 181 Neb. 710, 150 N.W.2d 252
(1967). We have also cited this general rule in an appeal from a
summary judgment order, in which we determined that the trial
- judge should have recused himself. See Jim’s, Inc. v. Willman,
247 Neb. 430, 527 N.W.2d 626 (1995). Finally, in two cases, we
cited the general rule but also concluded that the court did not
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abuse its discretion in overruling the motion. See, Poll v. Poll,
supra; Deacon v. Deacon, 207 Neb. 193, 297 N.W.2d 757 (1980).

[3,4] Thus, the rule can be more accurately stated that a motion
to recuse for bias or impartiality is initially entrusted to the dis-
cretion of the trial court, and the trial court’s ruling will be
affirmed absent an abuse of that discretion. We also note that mar-
ital dissolution proceedings are no longer reviewed de novo.
Rather, these cases are now reviewed de novo on the record for an
abuse of discretion, a standard that gives some deference to the
trial court’s findings and conclusions. See Davidson v. Davidson,
254 Neb. 357, 576 N.W.2d 779 (1998). To the extent that these
prior cases hold that a trial court’s ruling on a motion to recuse is
immaterial under a de novo review, they are hereby disapproved.

In Franks, we determined that the trial judge should disqual-
ify himself on remand because of the appearance of impartiality.
Franks is factually distinguishable from this case. The trial
judge in that case had made an independent investigation and
then had modified the settlement agreement the parties had
reached. But the underlying reasoning is applicable. We noted
that the trial court would have continuing jurisdiction over the
custody and support of the minor children and determined that
the judge’s actions made it inappropriate for him to continue in
the case. See id. We stated:

“A proper administration of the law demands not only
that judges refrain from actual bias but also that they avoid
all appearance of unfairness. All doubt or suspicion of bias
should be jealously guarded against and, if possible, com-
pletely eliminated; and, when the circumstances and con-
ditions surrounding a litigation are of such nature that they
might cast doubt on the impartiality of any judgment the
judge may pronounce, the judge should certify his disqual-
ification. Thus disqualification of a particular judge for
bias or prejudice, although not technically required by the
circumstances, is sometimes proper in order to dispel any
thought or suspicion that the litigants may not be receiving
impartial justice . ...

181 Neb. at 715-16, 150 N.W.2d at 256 (quoting 48 C.J.S.
Judges § 82a (1947)). See, also, Jim’s, Inc. v. Willman, supra
(determining that litigant’s perception of trial judge’s actions













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































