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No. A-01-027: State v. Barnes. Petition of appellant for fur
ther review overruled on January 16, 2002.  

No. A-01-131: State v. Kissinger. Petition of appellant for 
further review overruled on January 24, 2002.  

No. A-01-142: State v. Smith. Petition of appellant for fur
ther review overruled on May 10, 2002.  

No. A-01-154: Smith v. Goodyear Tire & Rubber Co., 10 
Neb. App. 666 (2001). Petition of appellee for further review 
overruled on February 13, 2002.  

No. A-01-185: State v. Hendrickson. Petition of appellant 
for further review overruled on February 27, 2002.  

No. S-01-195: In re Interest of Brittany W. & Nathan J.  
Petition for further review dismissed as having been improvi
dently granted. Per Curiam.  

No. A-01-205: State on behalf of Dady v. Snelling, 10 Neb.  
App. 740 (2001). Petition of appellant for further review over
ruled on January 30, 2002.  

No. A-01-245: In re Interest of Johnny A. Petition of appel
lant for further review overruled on February 13, 2002.  

No. A-01-299: Barner v. Sunflower Carriers. Petition of 
appellee for further review overruled on April 17, 2002.  

No. A-01-301: State v. Davis. Petition of appellant for further 
review overruled on January 16, 2002.  

Nos. A-01-310, A-01-311: In re Interest of Tyra C. Petition 
of appellant for further review overruled on April 10, 2002.
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No. A-01-317: State v. Dupsky, 10 Neb. App. 650 (2001).  
Petition of appellee for further review overruled on February 13, 
2002.  

No. A-01-323: Retana v. IBP, inc. Petition of appellant for 
further review overruled on March 13, 2002.  

Nos. A-01-336, A-01-429: Cole v. Cole. Petition of appellant 
for further review overruled on January 22, 2002.  

No. A-01-337: State v. Taubenheim. Petition of appellee for 
further review overruled on April 17, 2002.  

No. A-01-338: State v. Roberts. Petition of appellee for fur
ther review overruled on February 13, 2002.  

No. A-01-350: In re Interest of Kenneth S. Petition of 
appellant for further review overruled on April 24, 2002.  

No. A-01-375: State v. Brown. Petition of appellant for fur
ther review overruled on March 27, 2002.  

No. A-01-337: State v. Taubenheim. Petition of appellee for 
further review overruled on April 17, 2002.  

No. A-01-389: State v. Hill. Petition of appellant for further 
review overruled on April 17, 2002.  

No. A-01-416: State v. Matson. Petition of appellant for fur
ther review overruled on March 27, 2002.  

No. A-01-419: State v. Hill-Brown. Petition of appellant for 
further review overruled on May 21, 2002.  

No. A-01-430: Hawthorne v. Ryan. Petition of appellant for 
further review overruled on January 24, 2002.  

No. A-01-434: State v. Harvey. Petition of appellant for fur
ther review overruled on May 23, 2002.  

No. A-01-443: State ex rel. Free The Innocent, Inc. v.  
Scotts Bluff Cty. Sheriff. Petition of appellant for further 
review overruled on April 10, 2002.  

No. A-01-466: In re Interest of Angela P. & Willis P.  
Petition of appellant for further review overruled on February 
27, 2002.  

No. A-01-484: In re Interest of John W. Petition of appel
lant for further review overruled on April 17, 2002.  

No. A-01-522: State v. Pestka. Petition of appellant for fur
ther review overruled on May 8, 2002.  

No. A-01-572: Cole v. Kenney. Petition of appellant for fur
ther review overruled on February 13, 2002.
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No. A-01-574: State v. Hayes, 10 Neb. App. 833 (2002).  
Petition of appellant for further review overruled on April 17, 
2002.  

No. A-01-596: State v. Thrner. Petition of appellant for fur
ther review overruled on May 23, 2002.  

No. A-01-616: State v. Curlile, 11 Neb. App. 52 (2002).  
Petition of appellant for further review overruled on May 15, 
2002.  

No. A-01-636: Tyler v. Crosby. Petition of appellant for fur
ther review overruled on May 8, 2002.  

No. A-01-669: Skarnulis v. Neth. Petition of appellant for 
further review overruled on March 13, 2002.  

No. A-0 1-678: State v. Johnson. Petition of appellant for fur
ther review overruled on January 16, 2002.  

No. A-01-722: State v. Relford. Petition of appellant for fur
ther review overruled on April 10, 2002.  

No. A-01-726: State v. Daniels. Petition of appellant for fur
ther review overruled on February 13, 2002.  

No. A-01-734: State v. Owens. Petition of appellant for fur
ther review overruled on February 21, 2002.  

No. A-01-780: State v. Nielsen. Petition of appellant for fur
ther review overruled on April 17, 2002.  

Nos. A-01-794, A-01-795: State v. Clancy. Petition of appel
lant for further review overruled on February 13, 2002.  

No. A-01-816: State v. Robertson. Petition of appellant for 
further review overruled on February 13, 2002.  

No. A-01-824: State v. Brown. Petition of appellant for fur
ther review overruled on March 13, 2002.  

Nos. A-01-857, A-01-858: State v. Trew. Petition of appel
lant for further review overruled on March 13, 2002.  

No. A-01-921: In re Interest of Emilio L. Petition of appel
lant for further review overruled on May 8, 2002.  

No. A-01-923: State v. Prochaska. Petition of appellant for 
further review overruled on February 21, 2002.  

No. A-01-935: Nutzman v. Nutzman. Petition of appellant 
for further review overruled on March 13, 2002.  

No. A-01-948: State v. Dulitz. Petition of appellant for fur
ther review overruled on March 27, 2002.
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No. A-01-954: State v. Dickenson. Petition of appellant for 
further review overruled on February 21, 2002.  

No. A-01-959: In re Interest of Stephanie H. et al., 10 Neb.  
App. 908 (2002). Petition of appellee for further review over
ruled on April 10, 2002.  

No. A-01-962: State v. Patterson. Petition of appellant for 
further review overruled on March 13, 2002.  

No. A-01-975: State v. Prescott. Petition of appellant for fur
ther review overruled on March 13, 2002.  

No. A-01-977: Tyler v. Stennis, 10 Neb. App. 655 (2001).  
Petition of appellant for further review overruled on March 27, 
2002.  

No. A-01-983: State v. Balvin. Petition of appellant for fur
ther review overruled on February 21, 2002.  

No. A-01-1020: Marvin v. City of West Point. Petition of 
appellant for further review overruled on April 17, 2002.  

No. A-01-1048: State v. Daniels. Petition of appellant for 
further review overruled on March 27, 2002.  

No. A-01-1049: State v. Norden. Petition of appellant for 
further review overruled on March 27, 2002.  

No. A-01-1054: State v. Harper. Petition of appellant for 
further review overruled on January 16, 2002.  

No. A-01-1062: Tyler v. Thompson. Petition of appellant for 
further review overruled on April 10, 2002.  

No. A-01-1064: State v. Gray. Petition of appellant for fur
ther review overruled on January 30, 2002.  

No. A-01-1092: State v. Dittrich. Petition of appellant for 
further review overruled on January 22, 2002.  

No. A-01-1157: Keithley v. Department of Corr. Servs.  
Petition of appellant for further review overruled on February 
13, 2002.  

No. A-01-l 170: In re Estate of Sidles. Petition of appellant 
for further review overruled on March 27, 2002.  

No. A-01-1181: In re Interest of Emilio L. Petition of appel
lant for further review overruled on May 8, 2002.  

No. A-01- 1192: State v. Salisbury. Petition of appellant for 
further review overruled on March 27, 2002.  

No. A-01-1248: State v. Roeder. Petition of appellant for fur
ther review overruled on May 8, 2002.
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No. A-01-1259: Anderson v. Kenney. Petition of appellant 
for further review overruled on May 15, 2002.  

No. A-01-1303: State v. Herringer. Petition of appellant for 
further review overruled on May 23, 2002.  

No. A-02-100: State v. Brown. Petition of appellant for fur
ther review overruled on May 8, 2002.  

No. A-02-268: Tyler v. Stennis. Petition of appellant for fur
ther review overruled on May 15, 2002.  

No. A-02-286: Anderson Excavating Co. v. Department of 
Health and Human Servs. Petition of appellant for further 
review overruled on May 23, 2002.
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Don Stenberg, Attorney General, and L. Jay Bartel for 
appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Neb. Rev. Stat. § 77-1783 (Reissue 1990) provided for sales tax 

to be assessed against corporate officers under certain circum
stances and required that the tax owed be paid before the assess
ment could be challenged. The appellants, Luke T. Northwall and 
Malcolm Ballinger, who were corporate officers of World Radio, 
Inc., filed a petition in the district court seeking a declaratory 
judgment that World Radio did not owe sales taxes for 1990 under 
§ 77-1783. In addition, they sought to enjoin the State from col
lecting any taxes owed. The court inferred from the record that the 
appellants had not sought review of the demand for payment 
made by the State of Nebraska, Department of Revenue (Depart
ment), under § 77-1783.  

In 1995, this court held that § 77-1783 was unconstitutional 
as applied to the extent that it required any disputed tax to be 
paid before the assessment could be challenged. Jones v. State, 
248 Neb. 158, 532 N.W.2d 636 (1995).  

The appellants claim that the State cannot collect the taxes 
that it demands because § 77-1783 has been declared unconsti
tutional. The Department filed a demurrer claiming in part that 
the district court lacked jurisdiction. The court concluded that it 
lacked jurisdiction to hear the appellants' claims. We affirm 
because the district court lacked jurisdiction to hear the appel
lants' claims for declaratory and injunctive relief and the appel
lants failed to state a claim for a refund of taxes paid.  

ALLEGATIONS 
The petition alleged the following: The appellants were offi

cers of World Radio, which was involved in the retail sale of 
electronic products. By reason of the operation of retail sales 
outlets, World Radio was obligated to collect and pay sales tax 
on goods sold. Before January 1989, World Radio collected and 
paid the appropriate sales tax.  

In order to meet its financial obligations, World Radio estab
lished a line of credit with a financial institution then known as

2
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Omaha National Bank. World Radio conducted retail sales in 
January 1989, for which sales tax was due on or before February 
25. A check was written to pay for the January sales tax, but 
before the check was presented for payment, the bank unilater
ally terminated World Radio's line of credit. Because of the ter
mination of credit, the check was not honored and World Radio 
was unable to pay the January sales tax. World Radio also con
ducted retail sales in February and March, for which sales tax 
was owed. On March 27, World Radio filed for bankruptcy and 
alleged that it was prohibited by the automatic stay of the fed
eral Bankruptcy Code from making any payment to the State for 
any of the sales tax owed for the months of January, February, 
and March 1989. World Radio has no assets available to pay the 
tax owed.  

On November 26, 1990, the State Tax Commissioner issued a 
notice and demand for payment asserting that pursuant to 
§ 77-1783, the appellants were each liable for the sales tax, 
penalty, and interest owed by World Radio. On November 9, 
1993, the Department agreed to suspend collection efforts dur
ing an appeal of pending litigation by World Radio. In 1995, this 
court held that § 77-1783 was unconstitutional as applied to the 
appellants in that case. Jones v. State, supra.  

On February 18, 1999, the interim State Tax Commissioner 
served a demand for payment to Northwall seeking recovery of 
the tax. In March, the Department issued notice of levy to the 
employer of Northwall and a bank where he maintained finan
cial accounts. The petition does not state that the appellants ever 
sought to challenge the validity of the tax pursuant to the provi
sions of § 77-1783.  

The appellants alleged that the attempt to levy and collect the 
tax was illegal and unauthorized because § 77-1783 has been 
declared unconstitutional and because they were unable to pay 
the tax due or post a bond at the time of the assessment. They 
alleged that they were without legal recourse and have no ability 
to exhaust any administrative remedies before the Department.  
They alleged that they have paid approximately $19,000 to the 
State and are entitled to have that money refunded. The petition 
does not state that the appellants filed a claim for a refund with 
the Department. They sought a declaration that the tax liability
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against them is unconstitutional and void. They further sought a 
judgment requiring the Department to remove all liens against 
them and to refund the money they paid. The appellants also 
sought to enjoin the Department from levying against any of their 
property or attempting to collect the tax in any manner.  

The Department filed a demurrer alleging that the petition 
showed on its face that the district court lacked jurisdiction, there 
was a defect of parties defendant, and the petition failed to state a 
cause of action. The court sustained the demurrer on multiple 
grounds. The court first determined that the doctrine of sovereign 
immunity barred the claim and stated that the Uniform Declara
tory Judgments Act, Neb Rev. Stat. §§ 25-21,149 to 25-21,164 
(Reissue 1995 & Cum. Supp. 2000), provides no jurisdictional 
basis for the suit. Next, the court determined that the facts alleged 
in the petition demonstrated that the appellants did not attempt to 
challenge the validity of the tax assessments within 60 days after 
the demand for payment was issued as required by § 77-1783. The 
court further noted that the appellants' action had not been 
brought within 4 years if a more general statute of limitations was 
applied. Thus, the court determined that the appellants' action was 
time barred. Finally, the court found that the appellants failed to 
state a cause of action for injunctive relief and that the court 
lacked authority to refund amounts paid by the appellants because 
the petition failed to show that they had timely filed a refund 
claim with the Department.  

The petition was silent regarding whether the appellants filed 
a claim with the Department within 60 days of receiving the first 
demand for payment and whether a claim for a refund was ever 
filed. But, the court stated that it could be inferred from the peti
tion that the claims were never filed. At oral argument, the 
appellants conceded that the claims had not been filed. The 
court concluded that the defects in the petition could not be 
cured and dismissed the petition. The appellants' motion for a 
new trial was overruled.  

ASSIGNMENTS OF ERROR 
- The appellants assign, rephrased, that the district court erred 

in sustaining the demurrer and dismissing their petition.

4
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STANDARD OF REVIEW 
[1] In an appellate court's review of a ruling on a demurrer, 

the court is required to accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. J.B. Contracting Servs. v. Universal Surety Co., 261 
Neb. 586, 624 N.W.2d 13 (2001).  

[2] When a demurrer to a petition is sustained, a court must 
grant leave to amend the petition unless it is clear that no reason
able possibility exists that amendment will correct the defect. Id.  

ANALYSIS 
The appellants contend that under our decision in Jones v.  

State, 248 Neb. 158, 532 N.W.2d 636 (1995), the taxes demanded 
by the Department under § 77-1783 are void and cannot be col
lected. The district court concluded that it did not have jurisdic
tion to hear the appellants' action for a declaratory judgment and 
injunctive relief. The court also determined that it lacked author
ity to hear the appellants' action seeking a refund.  

LEGAL BACKGROUND 

Before proceeding, we set forth the following legal back
ground which will be helpful in understanding the issues and 
resolution of this case. At the time the Department first sought 
to collect sales taxes from the appellants, § 77-1783 provided: 

(1) Any corporate officer or employee with the duty to 
collect, account for, or pay over any taxes imposed upon a 
corporation or with the authority to decide whether the cor
poration will pay taxes imposed upon a corporation shall 
be personally liable for the payment of such taxes in the 
event of willful failure on his or her part to have a corpo
ration perform such act....  

(2) Within sixty days after the day on which the notice 
and demand are made for the payment of such taxes, any 
corporate officer or employee seeking to challenge the Tax 
Commissioner's determination as to his or her personal 
liability for the corporation's unpaid taxes shall: 

(a) Pay the full amount of the taxes or the specified min
imum amount and post a bond for the remainder; and
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(b) File a claim for refund for the amount so paid.  
(3) If the requirements prescribed in subsection (2) of 

this section are satisfied, the Tax Commissioner shall abate 
collection proceedings and shall grant the corporate officer 
or employee an oral hearing and give him or her ten days' 
notice of the time and place of such hearing.  

Under Neb. Rev. Stat. § 77-1781 (Reissue 1996), the denial of a 
claim for refund shall be considered a final action of the Tax 
Commissioner. The denial may be appealed, and the appeal shall 
be in accordance with the Administrative Procedure Act.  

In Jones v. State, supra, the Department demanded payment of 
taxes from the Joneses as corporate officers under § 77-1783. The 
Joneses filed an administrative appeal and demand for hearing 
with the Department. The Department refused a hearing because 
the documents stated that the Joneses were unable to pay the 
taxes. The Joneses then instituted an action for declaratory and 
injunctive relief. They asserted a violation of due process claim
ing that § 77-1783(2) and (3) were unconstitutional, both facially 
and as applied, because the statute required them to pay the taxes 
as a precondition to a hearing. The district court determined that 
it did not have jurisdiction to grant the requested relief and dis
missed the petition.  

On appeal, we held that the district court lacked authority to 
grant an injunction but that it did have authority to order a 
declaratory judgment because the Joneses had no equally ser
viceable remedy provided by law and because a declaratory 
judgment is an appropriate method to challenge the constitu
tionality of a statute. We then held that § 77-1783 denied the 
Joneses due process as applied because it denied a taxpayer who 
is unable to pay the tax or post bond the opportunity to be heard.  
But we did not find § 77-1783 to be facially unconstitutional, 
nor did we decide the constitutionality of § 77-1783(1).  

JURISDICTION OF DISTRICT COURT TO 

ISSUE DECLARATORY JUDGMENT 

The district court determined that it lacked subject-matter 
jurisdiction to consider the appellants' action for a declaratory 
judgment because there was no statutory waiver of the State's 
immunity from suit.

6
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[3,4] Neb. Const. art. V, § 22, provides: "The state may sue 
and be sued, and the Legislature shall provide by law in what 
manner and in what courts suits shall be brought." This provi
sion of the constitution is not self-executing, and legislative 
action is necessary to waive the state's sovereign immunity.  
Logan v. Department of Corr. Servs., 254 Neb. 646, 578 N.W.2d 
44 (1998).  

[5] We have held in a tax case that the Uniform Declaratory 
Judgments Act is inoperative as a waiver of sovereign immunity 
and that a party who seeks declaratory relief against a state must 
find authorization for such remedy from another source. Galyen 
v. Balka, 253 Neb. 270, 570 N.W.2d 519 (1997).  

In this case, the appellants brought the action against the 
State and the interim Tax Commissioner. The petition does not 
state an independent statute under which the State has waived 
sovereign immunity. We hold that to the extent the appellants 
seek a declaratory judgment that they do not owe taxes under 
§ 77-1783, the State has not waived sovereign immunity and the 
district court lacked subject-matter jurisdiction.  

DECLARATORY JUDGMENT ATTACKING 
CONSTITUTIONALITY OF § 77-1783 

[6-8] The appellants next argue that § 77-1783 is unconstitu
tional and denied them due process. We have held that a declara
tory judgment action attacking the constitutionality of a statute or 
seeking relief from an invalid act or an abuse of authority by an 
officer or agent is not a suit against the state and is therefore not 
prohibited by principles governing sovereign immunity. Galyen v.  
Balka, supra. But an action for declaratory judgment does not lie 
where another equally serviceable remedy is available. Galyen v.  
Balka, supra; Boettcher v. Balka, 252 Neb. 547, 567 N.W.2d 95 
(1997). One who has failed to pursue a full, adequate, and exclu
sive statutory remedy is not afforded an additional remedy under 
the Uniform Declaratory Judgments Act. Galyen v. Balka, supra; 
Boettcher v. Balka, supra. In Jones v. State, 248 Neb. 158, 532 
N.W.2d 636 (1995), the Joneses properly brought their action 
under the exclusive statutory remedy provided by § 77-1783 and 
the Department refused to afford them a hearing. Thus, the 
Joneses had no equally serviceable remedy available to them.
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Here, the petition is silent regarding whether the appellants 
filed any action seeking review of the tax assessment under 
§ 77-1783. But at oral argument, the appellants conceded that 
they did not file a claim under § 77-1783. Had the appellants 
wished to challenge the tax assessment and the constitutionality 
of § 77-1783, they were required to file a claim with the 
Department within 60 days of the demand for payment of the 
taxes. After a ruling by the Department on the claim or a refusal 
of the Department to hear the claim, an appeal could be taken 
through the Administrative Procedure Act, or a declaratory judg
ment action could be instituted to challenge the constitutionality 
of § 77-1783. Because the appellants failed to pursue the statu
tory remedy available to them under § 77-1783, they cannot 
seek a declaratory judgment.  

We hold that the doctrine of sovereign immunity barred the 
appellants' declaratory judgment action on issues other than the 
constitutionality of § 77-1783. We further hold that the appel
lants could not bring a declaratory judgment action on any of the 
issues raised because they failed to follow the exclusive statu
tory remedy afforded to them under § 77-1783. Accordingly, the 
court was correct in determining that it lacked authority to hear 
the appellants' declaratory judgment action.  

JURISDICTION OF DISTRICT COURT TO ISSUE INJUNCTION 

[9] The court concluded that it lacked jurisdiction to issue an 
injunction. We have held that injunctive relief is available where 
a tax is void, that is, where the taxing body does not have juris
diction or power to impose the tax. Jones v. State, supra. See 
Neb. Rev. Stat. §§ 77-1727 (Reissue 1996) and 77-3908 (Cum.  
Supp. 2000). Thus, in Jones, where it was not argued that the 
Department lacked power to impose the taxes, we held that the 
district court did not have authority to grant injunctive relief.  

Here, the appellants argue that because we found § 77-1783 
unconstitutional in Jones, that the tax imposed by the 
Department is void. We disagree. In Jones, we did not determine 
that § 77-1783 was facially unconstitutional. Instead, we deter
mined that § 77-1783(2) and (3) were unconstitutional as applied 
to the extent that it denied them an opportunity to be heard. In no 
manner did Jones act to void the tax owed. Indeed, the issue of

8
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the authority of the State to impose a tax under § 77-1783(1) was 
not raised or addressed in Jones. We conclude that the appellants' 
argument that the Jones decision acted to void their tax obliga
tion to be without merit. Accordingly, the district court was with
out authority to order an injunction.  

REQUEST FOR REFUND 
The appellants contend that the district court erred in con

cluding that it lacked authority to order a refund of money they 
paid toward the tax owed. Neb. Rev. Stat. § 77-2708(2)(b) 
(Reissue 1996) pertaining to sales tax provides: 

No refund shall be allowed unless a claim therefor is filed 
with the Tax Commissioner by the person who made the 
overpayment or his or her attorney, assignee, executor, or 
administrator within three years from the required filing 
date following the close of the period for which the over
payment was made, within six months after any determi
nation becomes final under 77-2709, or within six months 
from the date of overpayment with respect to such deter
minations, whichever of these three periods expires later, 
unless the credit relates to a period for which a waiver has 
been given. Failure to file a claim within the time pre
scribed in this subsection shall constitute a waiver of any 
demand against the state on account of overpayment.  

Section 77-2708(h) provides: "No suit or proceeding shall be 
maintained in any court for the recovery of any amount alleged 
to have been erroneously or illegally determined or collected 
unless a claim for refund or credit has been duly filed." 

In this case, the appellants have not alleged that they timely 
filed a claim for a refund. Accordingly, the petition fails to state 
a cause of action for a refund.  

DISMISSAL WITHOUT LEAVE TO AMEND 
The court dismissed the petition without granting leave to 

amend. If, upon the sustainment of a demurrer, it is clear that no 
reasonable possibility exists that an amendment will correct a 
pleading defect, leave to amend need not be granted. Hamilton v.  
Foster, 260 Neb. 887, 620 N.W.2d 103 (2000). It is clear from the 
face of the petition that the appellants cannot state a cause of 
action for injunctive relief and that amendment of the petition
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will not cure the defect. It is also clear that if the appellants did 
not file a claim within 60 days of first receiving a demand for 
payment from the Department, as required by § 77-1783, the 
court was without authorization to order a declaratory judgment, 
and amendment of the petition could not cure the defect. Like
wise, if the appellants failed to file a claim for a refund under 
§ 77-2708, the court was without authority to order a refund.  

The petition was silent regarding whether the appellants ever 
filed claims as required by §§ 77-1783 and 77-2708. The court, 
however, inferred from the petition that the necessary claims 
had not been filed, and the appellants conceded at oral argument 
that the claims had not been filed. In our review of a ruling on a 
demurrer, we accept as true all the facts which are well pled and 
the proper and reasonable inferences of law and fact which may 
be drawn therefrom. J.B. Contracting Servs. v. Universal Surety 
Co., 261 Neb. 586, 624 N.W.2d 13 (2001). We agree that the 
court was correct when it inferred from the petition that the 
claims had not been filed. Combined with the appellants' con
cession at oral argument, we agree that it is clear that no rea
sonable possibility exists that an amendment will correct the 
defects in the petition. Accordingly, we conclude that the district 
court did not err in failing to grant leave to amend.  

AFFIRMED.  

CORNHUSKER INTERNATIONAL TRUCKS, INC., APPELLANT, 
v. THOMAS BUILT BUSES, INC., AND OMAHA TRUCK 

CENTER, INC., APPELLEES.  
637 N.W.2d 876 

Filed January 18, 2002. No. S-00-441.  

1. Contracts: Arbitration and Award. Arbitration is purely a matter of contract.  
2. Contracts: Appeal and Error. The construction of a contract is a matter of law, in 

connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determinations made by the court below.  

3. Federal Acts: Arbitration and Award. The Federal Arbitration Act requires that any 
doubts regarding the scope of an arbitration clause be resolved in favor of arbitration.  

4. Federal Acts: Arbitration and Award: States: Contracts: Intent. The Federal 
Arbitration Act demonstrates the intent of Congress to adopt a national policy favor-
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ing arbitration and withdrawing the power of the states to require a judicial forun for 
the resolution of claims which the contracting parties agreed to resolve by arbitration.  

5. Federal Acts: Arbitration and Award: Contracts. Only two limitations have been 
placed on the enforceability of arbitration provisions governed by the Federal 
Arbitration Act: They must be part of a written maritime contract or a contract evi
dencing a transaction involving commerce, and such clauses may be revoked upon 
grounds as exist at law or in equity for the revocation of any contract.  

6. Constitutional Law: States. The Supremacy Clause of the U.S. Constitution dictates 
that state law, including state constitutional law, is superseded to the extent that it con
flicts with federal law.  

Appeal from the District Court for Lancaster County: EARL J.  
WITTHOFF, Judge. Affirmed.  

Gary J. Nedved and Gary L. Young, of Keating, O'Gara, 
Davis & Nedved, P.C., for appellant.  

Richard L. Rice, of Kinsey, Ridenour, Becker & Kistler, and 
Jon P. Christiansen, Brian W. McGrath, and Jessica E. Price, of 
Foley & Lardner, for appellee Thomas Built Buses, Inc.  

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Cornhusker International Trucks, Inc. (Cornhusker), appeals 
from an order of the Lancaster County District Court which 
confirmed an arbitrator's award. The arbitrator found that 
Thomas Built Buses, Inc. (Thomas Built), had good cause to 
terminate its distributor sales agreement (Agreement) with 
Cornhusker. Cornhusker asserts that termination of the 
Agreement is controlled by statute and that the matter should 
not have been arbitrated.  

SCOPE OF REVIEW 
[1] Arbitration is purely a matter of contract. Kelley v.  

Benchmark Homes, Inc., 250 Neb. 367, 550 N.W.2d 640 (1996).  
[2] The construction of a contract is a matter of law, in con

nection with which an appellate court has an obligation to reach 
an independent, correct conclusion irrespective of the determi
nations made by the court below. Strategic Staff Mgmt. v.  
Roseland, 260 Neb. 682, 619 N.W.2d 230 (2000).
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FACTS 
On October 1, 1990, Comhusker and Thomas Built entered 

into the Agreement, which authorized Cornhusker to distribute 
buses produced by Thomas Built. In 1998, Cornhusker was 
acquired by Navistar, a competitor of Thomas Built in the manu
facture of school buses. Thomas Built subsequently sent a letter to 
Cornhusker notifying it that Thomas Built intended to terminate 
the Agreement because Cornhusker had been acquired by a com
petitor. The record indicates that upon termination of Corn
husker's franchise, Omaha Truck Center, Inc. (Omaha Truck), 
was to begin distributing Thomas Built buses in Nebraska. The 
matter at issue in this appeal is the arbitration clause of the 
Agreement between Comhusker and Thomas Built. Omaha Truck 
did not file a brief or appear for oral arguments before this court.  

Cornhusker filed a petition for equitable relief and a motion 
for a temporary restraining order in district court, asking the 
court to enjoin Thomas Built and Omaha Truck from "taking 
any action to sell, distribute or provide Thomas Built products in 
the State of Nebraska." Thomas Built filed a motion to compel 
arbitration pursuant to the Federal Arbitration Act (FAA), 9 
U.S.C. § 1 et seq. (1994). The district court denied the request 
for a temporary restraining order and granted Thomas Built's 
motion to compel arbitration. The parties were directed to take 
part in arbitration as provided in the Agreement. Cornhusker's 
subsequent interlocutory appeal to the Nebraska Court of 
Appeals was summarily dismissed. See Cornhusker Interna
tional Trucks v. Thomas Built Buses, 8 Neb. App. lxiii (case No.  
A-99-885, Sept. 14, 1999).  

The arbitrator found that Thomas Built's termination of the 
Agreement was based on good cause. Cornhusker filed a motion 
in district court seeking vacation of the award; however, the dis
trict court granted Thomas Built's motion to confirm the award.  
Cornhusker appealed, and the case was moved to this court's 
docket pursuant to our authority to regulate the caseloads of this 
court and the Court of Appeals.  

ASSIGNMENTS OF ERROR 
Cornhusker's first three assignments of error allege that the dis

trict court erred in requiring the parties to arbitrate their dispute

12
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because (1) the statutory rights invoked by Cornhusker were not 
subject to arbitration; (2) the plain language of the Agreement did 
not require the parties to arbitrate the dispute; and (3) public pol
icy is violated if the arbitration clause in the Agreement is relied 
on to permit the parties to avoid regulation under Nebraska's 
motor vehicle industry licensing statutes, currently found at Neb.  
Rev. Stat. § 60-1401.01 et seq. (Reissue 1998 & Cum. Supp.  
2000). Comhusker also asserts that the district court erred in fail
ing to enjoin Thomas Built from terminating Cornhusker's fran
chise until Thomas Built complied with the termination proce
dures mandated by statute and that the district court erred in 
confirming and failing to vacate the arbitration award.  

ANALYSIS 
We first focus on the Agreement, which contains the follow

ing pertinent provisions: 
Either party may terminate this Agreement for cause. The 
Distributor may terminate immediately by written notice 
stating the effective date of termination. The Company 
may terminate under the conditions hereinafter provided.  

(1) If the Distributor shall fail for a period of 30 days 
after written notice thereof to correct or remedy, to the sat
isfaction of the Company, any breach, condition, or defi
ciency of the following types, the Company may terminate 
this Agreement by a subsequent written notice advising of 
the effective date of termination.  

Any change in the business form, or Ownership, of the 
Distributorship . ...  

The Agreement also provided: 
Any unresolved dispute arising under this Agreement or in 
connection with the sale of Equipment or other product by 
the Company to the Distributor shall be resolved by arbi
tration in High Point, North Carolina, under the rules of the 
American Arbitration Association, and judgment upon the 
award rendered by the Arbiter(s) may be entered in any 
Court having jurisdiction thereof.  

Arbitration is purely a matter of contract. Kelley v. Benchmark 
Homes, Inc., 250 Neb. 367, 550 N.W.2d 640 (1996). Our review
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of the construction of a contract is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde
pendent, correct conclusion irrespective of the determinations 
made by the court below. See Strategic Staff Mgmt. v. Roseland, 
260 Neb. 682, 619 N.W.2d 230 (2000).  

Cornhusker argues that arbitration should not have been 
required because its rights related to termination of the franchise 
arise under state law rather than under the Agreement. The law 
concerning motor vehicle industry licensing specifies that a 
franchisor must file an application with the Nebraska Motor 
Vehicle Industry Licensing Board (Board) in order to terminate 
a franchise. See § 60-1424. Section 60-1420(1) states: 

Except as provided in subsection (2) of this section, no 
franchisor shall terminate or refuse to continue any fran
chise unless the franchisor has first established, in a hear
ing held pursuant to section 60-1425, that: 

(a) The franchisor has good cause for termination or 
noncontinuance; 

(b) Upon termination or noncontinuance, another fran
chise in the same line-make will become effective in the 
same community, without diminution of the franchisee's 
service formerly provided, or that the community cannot 
be reasonably expected to support such a dealership; and 

(c) The franchisor is willing and able to comply with 
section 60-1430.02.  

Thomas Built asserts that because the Agreement provided 
that any dispute arising under the Agreement would be resolved 
by arbitration, the dispute as to the termination of the franchise 
must be resolved by arbitration. Cornhusker argues that its 
rights are based upon Nebraska's motor vehicle industry licens
ing statutes, and not upon the Agreement.  

In S & T Motors v. General Motors Corp., 203 Neb. 188, 277 
N.W.2d 701 (1979), we held that the motor vehicle industry 
licensing statutes regulate and restrict termination of dealer 
franchises and create rights in franchisees which would not exist 
independent of the statutes. The effect of an arbitration clause 
within the agreement was not before us. The reasoning of the 
U.S. Court of Appeals for the Seventh Circuit in S+L+H S.p.A.  
v. Miller-St. Nazianz, Inc., 988 F.2d 1518 (7th Cir. 1993), is

14
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more applicable to the case at bar. In S+L+H S.p.A., the Court 
of Appeals considered a similar claim. The contract between 
S+L+H S.p.A. (SLH) and Miller-St. Nazianz, Inc. (Miller), pro
vided that any claim or controversy arising out of or relating to 
the agreement, its execution, or its breach must be settled by 
arbitration. When SLH failed to renew the agreement, Miller 
charged that the failure was a violation of the Wisconsin Fair 
Dealership Law and a breach of contract. SLH filed suit in fed
eral district court to compel Miller to arbitrate the dispute.  
Miller argued that the dispute over SLH's nonrenewal did not 
arise out of or relate to the agreement, but, instead, arose out of 
the provisions of the Fair Dealership Law and, therefore, was 
not within the coverage of the arbitration clause.  

On appeal, the Court of Appeals stated that the existence of an 
agreement is a predicate for any claim under the state statute.  
Miller's claim was based upon the agreement, which included an 
arbitration clause. The arbitration clause encompassed "'any con
troversy or claim arising out of or relating to this Agreement.' "Id.  
at 1520. The Court of Appeals concluded that if the dispute arose 
out of or related to the agreement, it was subject to arbitration. A 
claim triggered by the termination of an agreement necessarily 
arises out of and relates to the agreement. This reasoning is 
equally applicable to the case at bar.  

Cornhusker's reliance on Chrysler Motors Corp. v. Lee 
Janssen Motor Co., 248 Neb. 322, 534 N.W.2d 309 (1995), cert.  
denied 516 U.S. 988, 116 S. Ct. 516, 133 L. Ed. 2d 424, is mis
placed. In Chrysler Motors Corp., we did not consider whether 
the FAA preempted § 60-1420. Chrysler's declaratory judgment 
action challenged the constitutionality of certain provisions of 
the motor vehicle industry licensing statutes. Arbitration of the 
dispute between the parties was not before us.  

We conclude that Cornhusker's claim as to the termination of 
the franchise was an unresolved dispute arising under the 
Agreement. Cornhusker's assertion that the matter is based on 
statutory rights not subject to arbitration is without merit.  

Cornhusker next argues that the plain language of the 
Agreement did not require arbitration of the dispute. In Kelley v.  
Benchmark Homes, Inc., 250 Neb. 367, 375, 550 N.W.2d 640, 
646 (1996), we stated:
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Arbitration is purely a matter of contract, and a party 
cannot be required to submit a dispute to arbitration unless 
he or she has agreed to do so. . . . When considering a 

motion to stay litigation in favor of arbitration, a court 
must first determine whether an agreement to arbitrate 
exists and then decide whether the dispute before it arises 
under the agreement and is therefore subject to arbitration.  

(Citation omitted.) 
It is Cornhusker's position that the Agreement did not require 

that all disputes be submitted to arbitration. The arbitration 
clause states: "Any unresolved dispute arising under this 
Agreement or in connection with the sale of Equipment or other 
product by the Company to the Distributor shall be resolved by 
arbitration . . . ." Comhusker argues that the phrase "arising 

under" covers only disputes relating to the interpretation and 
performance of the Agreement and that, therefore, its claim 
based upon the motor vehicle industry licensing statutes does 
not fall within the arbitration clause. We disagree.  

[3] The FAA requires that any doubts regarding the scope of 
an arbitration clause be resolved in favor of arbitration. See 
Moses H. Cone Hospital v. Mercury Constr. Corp., 460 U.S. 1, 
103 S. Ct. 927, 74 L. Ed. 2d 765 (1983). In Mitsubishi Motors v.  
Soler Chrysler-Plymouth, 473 U.S. 614, 105 S. Ct. 3346, 87 L.  
Ed. 2d 444 (1985), the Court stated that the federal policy favor
ing arbitration applies just as strongly to claims founded on 
statutory rights.  

The plain language of the Agreement requires arbitration of 

"[a]ny unresolved dispute arising under this Agreement." The 
termination of Comhusker's franchise was an unresolved dis
pute which arose under the Agreement and was therefore subject 
to arbitration. Cornhusker's argument is without merit.  

Finally, Cornhusker claims that the public policy of the State 
of Nebraska is violated by requiring the parties to arbitrate their 
dispute and that it is against public policy to apply the arbitra
tion clause and avoid the requirements of the state motor vehi
cle industry licensing statutes. In passing the motor vehicle 
industry licensing statutes, the Legislature declared that 

the distribution and sale of motor vehicles in the state under 
the franchise system vitally affects commerce, the general

16
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economy of the state and the welfare of the citizens of the 
state requiring the exercise of its police power to [e]nsure 
the public welfare, to regulate commerce, to establish 
guidelines for enforcement of a fair and equitable balance 
between parties to such franchises, and to provide judicial 
relief from unfair and inequitable practices affecting the 
public interest.  

§ 60-1401.01.  
The FAA provides: 

A written provision in any maritime transaction or a 
contract evidencing a transaction involving commerce to 
settle by arbitration a controversy thereafter arising out of 
such contract or transaction, or the refusal to perform the 
whole or any part thereof, or an agreement in writing to 
submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, irre
vocable, and enforceable, save upon such grounds as exist 
at law or in equity for the revocation of any contract.  

9 U.S.C. § 2.  
[4,5] In Southland Corp. v. Keating, 465 U.S. 1, 10, 104 S. Ct.  

852, 79 L. Ed. 2d 1 (1984), the Court held that the FAA demon
strated the intent of Congress to adopt a "national policy favor
ing arbitration and [withdrawing] the power of the states to 
require a judicial forum for the resolution of claims which the 
contracting parties agreed to resolve by arbitration." The Court 
held that only two limitations have been placed on the enforce
ability of arbitration provisions governed by the FAA: "[Tihey 
must be part of a written maritime contract or a contract 'evi
dencing a transaction involving commerce' and such clauses 
may be revoked upon 'grounds as exist at law or in equity for the 
revocation of any contract.' " 465 U.S. at 11. In holding that the 
California Franchise Investment Law violated the Supremacy 
Clause, the Court stated that "Congress intended to foreclose 
state legislative attempts to undercut the enforceability of arbi
tration agreements." 465 U.S. at 16.  

In Nebraska, the method of terminating a motor vehicle deal
ership franchise is found solely within the motor vehicle industry 
licensing statutes. See, § 60-1420; Chrysler Motors Corp. v. Lee 
Janssen Motor Co., 248 Neb. 322, 534 N.W.2d 309 (1995), cert.
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denied 516 U.S. 988, 116 S. Ct. 516, 133 L. Ed. 2d 424. In 
Chrysler Motors Corp., Chrysler attempted to bypass the require
ments of § 60-1420, and we held that the authority to regulate the 
franchise rights of automobile manufacturers and dealers in 
Nebraska was clearly within the power of the Legislature and that 
the Legislature had authority to require that termination proceed
ings involving franchises be heard and determined by the Board.  

Subsequently, Nebraska adopted the Uniform Arbitration Act.  
See Neb. Rev. Stat. §§ 25-2601 to 25-2622 (Reissue 1995 & 
Cum. Supp. 2000). In 1991, the provision of the Uniform 
Arbitration Act which authorized binding arbitration in future 
disputes was held to be unconstitutional, as were clauses in con
tracts providing for binding arbitration of future disputes. See 
State v. Nebraska Assn. of Pub. Employees, 239 Neb. 653, 477 
N.W.2d 577 (1991). In response, the Nebraska Constitution was 
amended in 1996 to state that the Legislature may provide for the 
enforcement of mediation, binding arbitration agreements, and 
other forms of dispute resolution. See Neb. Const. art. I, § 13.  

The Uniform Arbitration Act was amended in 1997 to specif
ically provide that an arbitration clause is not valid in any 
agreement between parties covered by the motor vehicle indus
try licensing statutes. By this act, the Legislature made clear 
that an arbitration clause is not valid in any motor vehicle fran
chise agreement.  

Thomas Built argues that state law is preempted by 9 U.S.C.  
§ 2 and that any state statute concerning arbitration is preempted 
by the federal statute. In Kelley v. Benchmark Homes, Inc., 250 
Neb. 367, 550 N.W.2d 640 (1996), we recognized the two limi
tations to the enforceability of arbitration provisions set forth in 
9 U.S.C. § 2. An arbitration clause must be part of a contract evi
dencing a transaction involving commerce, and the arbitration 
clause may be revoked upon grounds as exist at law or in equity 
for the revocation of any contract.  

We have acknowledged that the FAA created a body of fed
eral substantive law which applies to any arbitration agreement 
within the coverage of the FAA. The FAA represents a liberal 
federal policy favoring arbitration agreements notwithstanding 
any state substantive or procedural policies to the contrary.  
Smith Barney, Inc. v. Painters Local Union No. 109, 254 Neb.
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758, 579 N.W.2d 518 (1998), citing Moses H. Cone Hospital v.  
Mercury Constr. Corp., 460 U.S. 1, 103 S. Ct. 927, 74 L. Ed. 2d 
765 (1983). The U.S. Supreme Court has held that the FAA not 
only declared a national policy favoring arbitration but withdrew 
power from the states to require a judicial forum for the resolu
tion of claims which the contracting parties have agreed to 
resolve by arbitration. See Mastrobuono v. Shearson Lehman 
Hutton, Inc., 514 U.S. 52, 115 S. Ct. 1212, 131 L. Ed. 2d 76 
(1995), citing Southland Corp. v. Keating, 465 U.S. 1, 104 S. Ct.  
852, 79 L. Ed. 2d 1 (1984). In S+L+H S.p.A. v. Miller-St.  
Nazianz, Inc., 988 F.2d 1518 (7th Cir. 1993), the dealer also 
argued that the arbitration agreement was void because it vio
lated the Wisconsin Fair Dealership Law. The Court of Appeals 
rejected the argument that a state statute could void the choice 
of private parties to arbitrate a dispute, citing Southland Corp. v.  
Keating, supra. The court stated that the U.S. Supreme Court's 
decision in Southland Corp. foreclosed the argument that dis
putes involving Fair Dealership Law claims were not arbitrable.  

[6] We conclude that the FAA applies to the Agreement 
before us and that the FAA preempts Nebraska law which con
flicts with the FAA. "'Arbitration under the [FAA] is a matter of 
consent, not coercion, and parties are generally free to structure 
their arbitration agreements as they see fit.'" Mastrobuono v.  
Shearson Lehman Hutton, Inc., 514 U.S. at 57, quoting Volt 
Info. Sciences v. Leland Stanford Jr U., 489 U.S. 468, 109 S. Ct.  
1248, 103 L. Ed. 2d 488 (1989). The Supremacy Clause of the 
U.S. Constitution dictates that state law, including state consti
tutional law, is superseded to the extent that it conflicts with fed
eral law. Kelley v. Benchmark Homes, Inc., supra.  

The parties contracted to use arbitration to settle any dispute.  
The Agreement involves commerce, and we find no grounds at 
law or in equity for its revocation. We find no merit to any of 
Cornhusker's assignments of error.  

CONCLUSION 
The district court was correct in requiring the parties to arbi

trate the dispute and in confirming the arbitrator's award. The 
judgment of the district court is affirmed.  

AFFIRMED.  
HENDRY, C.J., not participating.
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RICHARD A. YOUNG, JR., APPELLANT, V. BEVERLY NETH, 

DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES 

OF THE STATE OF NEBRASKA, APPELLEE.  

637 N.W.2d 884 

Filed January 18, 2002. No. S-00-550.  

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 

rendered by a district court in a judicial review pursuant to the Administrative 

Procedure Act may be reversed, vacated, or modified by an appellate court for errors 

appearing on the record.  
2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 

a district court under the Administrative Procedure Act for errors appearing on the 

record, the inquiry is whether the decision conforms to the law, is supported by com

petent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition 

a question of law, in connection with which an appellate court reaches a conclusion 

independent of that reached by the lower court.  
4. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police 

Officers and Sheriffs. The swom report which triggers the administrative license 

revocation process must be prepared by an arresting peace officer who has validly 

arrested a driver.  
5. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 

Arrests. An administrative motor vehicle operator's license revocation order based 

on an invalid arrest is not proper.  

Appeal from the District Court for Richardson County: DANIEL 

BRYAN, JR., Judge. Reversed and remanded with directions.  

Louie M. Ligouri, of Ligouri Law Office, for appellant.  

Don Stenberg, Attorney General, and Jodi M. Fenner for 

appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Richard A. Young, Jr., appeals from the order of the district 
court for Richardson County which affirmed the order of Beverly 
Neth, director of the Nebraska Department of Motor Vehicles 
(the Department), which order administratively revoked Young's 
motor vehicle operator's license. Because we conclude as a
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matter of law that the tribal officer lacked authority to arrest 
Young outside the reservation for conduct outside the reserva
tion, the revocation based on such arrest was improper and the 
decision of the district court affirming the revocation does not 
conform to the law. Accordingly, we reverse the order of the dis
trict court and remand the cause with directions to the district 
court to reverse the order of the Department which had revoked 
Young's motor vehicle operator's license.  

STATEMENT OF FACTS 
The relevant facts are not in dispute. On October 21, 1999, 

Iowa tribal officer Jeremy M. Goldsberry observed a vehicle 
stopped on Happy Hollow Road on the Iowa Indian Reservation, 
which is located, in part, within Richardson County, Nebraska.  
Goldsberry was employed as a tribal officer with the Iowa Tribal 
Police Department. Goldsberry was not employed as a police 
officer by the State of Nebraska or Richardson County. In addi
tion to the vehicle, Goldsberry observed several mailboxes lying 
in the grass and broken mailbox posts proximate to the vehicle.  
Goldsberry pulled his cruiser behind the stopped vehicle. As 
Goldsberry activated his lights, the vehicle sped off.  

Goldsberry pursued the vehicle for approximately 8 or 9 
miles. During the pursuit, Goldsberry witnessed the driving out
side the reservation, which fact gives rise to this case. During 
the pursuit, Goldsberry observed the vehicle proceed in an 
erratic pattern, swerve from lane to lane, increase and decrease 
speed, run stop signs, and narrowly avoid striking a police car.  
Goldsberry was joined in his pursuit of the vehicle by Sam 
D'Amico, another tribal officer.  

Eventually Goldsberry, D'Amico, and a deputy sheriff from 
Richardson County stopped the vehicle outside the reservation in 
Richardson County. After the vehicle was stopped, Goldsberry 
removed the driver from the car. Goldsberry later identified the 
driver as Young. According to the record on appeal, Young is not 
a member of an Indian tribe. Goldsberry noted that Young 
smelled of alcohol and had difficulty standing. Goldsberry 
administered two field sobriety tests to Young, which Young 
failed. The Richardson County deputy sheriff also administered 
several field sobriety tests to Young. Young failed those tests as
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well. Goldsberry asked Young to take a preliminary breath test.  
Young refused.  

Goldsberry testified that he placed Young under "arrest" 
while Young was in Richardson County but was not on the reser
vation. From the record provided on appeal, we understand that 
Young was "arrested" for drunk driving, a Class W misde
meanor, and for reckless driving, which is also a misdemeanor 
under state law. See Neb. Rev. Stat. §§ 60-6,197, 60-6,216, and 
60-6,218 (Reissue 1998 & Supp. 1999). Goldsberry thereafter 
transported Young to a local hospital in Richardson County. At 
the hospital, Goldsberry read the postarrest chemical test 
advisement form to Young and requested that Young submit to a 
blood test. Young twice refused to submit to the test. Goldsberry 
prepared a "Notice/Sworn Report/Temporary License" form as 
described in Neb. Rev. Stat. § 60-6,205(2) (Reissue 1998) (the 
sworn report) and gave a copy of the sworn report to Young.  
Young does not contest that he received a copy of the sworn 
report from Goldsberry.  

Following the foregoing events, the parties proceeded 
through the administrative revocation process described in the 
statutes and the Nebraska Administrative Code pertaining to the 
rules of the road. See, § 60-6,205; Neb. Rev. Stat. §§ 84-901 to 
84-920 (Reissue 1999); 247 Neb. Admin. Code, ch. 1, §§ 001 to 
027 (1998). Young contested the revocation and requested a for
mal rules of evidence hearing pursuant to § 84-914(1), which 
request was granted.  

On January 31, 2000, a hearing was held regarding the admin
istrative revocation of Young's driver's license. Young and 
Goldsberry testified at the January 31 hearing. Twelve exhibits 
were received into evidence, including three slightly different 
versions of the same sworn report prepared, amended, and signed 
by Goldsberry. These versions of the sworn report are identified 
as exhibits 2-2, 6-1, and 9-1. Each of the versions was signed by 
Goldsberry as the "arresting officer," and on each version, 
Goldsberry listed the "Iowa Tribal Police Dept." as his employ
ing law enforcement agency. None of the versions of the sworn 
report are signed by a law enforcement official from the State of 
Nebraska or Richardson County. At the conclusion of the hear
ing, the hearing officer took the matter under advisement.
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On February 4, 2000, the hearing officer issued proposed find
ings of fact, proposed conclusions of law, and a recommended 
order of revocation, all of which were adopted as the official and 
final order by the Department on February 7. As a result of the 
Department's order, Young's driver's license was revoked for a 
period of 1 year.  

On February 17, 2000, Young appealed the Department's order 
by filing his petition for review in the district court for Richardson 
County. Young's petition came on for hearing before the district 
court on April 25. The district court received the bill of exceptions 
from the January 31 hearing into evidence. On May 1, the district 
court entered an order which affirmed the Department's order 
which had revoked Young's driver's license for 1 year.  

Young appeals the district court's order. Additional facts will 
be set forth below where pertinent to our analysis of Young's 
assignments of error.  

ASSIGNMENTS OF ERROR 
On appeal, Young makes five assignments of error, all claim

ing generally that the district court erred in affirming the 
Department's order of revocation. Young specifically challenges 
the authority of tribal officer Goldsberry to arrest him outside 
the reservation.  

STANDARDS OF REVIEW 
[1-3] A judgment or final order rendered by a district court in 

a judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Marshall v. Wimes, 261 Neb.  
846, 626 N.W.2d 229 (2001); Benitez v. Rasmussen, 261 Neb.  
806, 626 N.W.2d 209 (2001). When reviewing an order of a dis
trict court under the Administrative Procedure Act for errors 
appearing on the record, the inquiry is whether the decision con
forms to the law, is supported by competent evidence, and is nei
ther arbitrary, capricious, nor unreasonable. Id. Whether a deci
sion conforms to law is by definition a question of law, in 
connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court. Benitez v.  
Rasmussen, supra.
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ANALYSIS 
In the instant appeal, we must decide whether the district 

court's decision affirming the Department's revocation conforms 
to the law. See Benitez v. Rasmussen, supra. As explained infra, 
we conclude that tribal officer Goldsberry was not authorized to 
arrest Young for the driving offense which occurred in 
Richardson County, Nebraska, but was outside the Iowa Indian 
Reservation. As a consequence of Goldsberry's lack of authority 
to arrest Young, the subsequent driver's license revocation based 
on such arrest was not proper as a matter of law. Accordingly, we 
conclude that the district court's affirmance of the revocation did 
not conform to the law.  

Section 60-6,205(2) provides, in pertinent part, as follows: 
If a person arrested pursuant to section 60-6,197 [driving 
under the influence of alcoholic liquor or drugs] refuses to 
submit to the chemical test of blood, breath, or urine 
required by that section . . . [t]he arresting peace officer 
shall within ten days forward to the director a sworn report 
stating (a) that the person was validly arrested pursuant to 
section 60-6,197 and the reasons for such arrest, (b) that 
the person was requested to submit to the required test, and 
(c) that the person refused to submit to the required test.  

(Emphasis supplied.) 
[4] Pursuant to § 60-205(5)(b), once the Department receives 

the sworn report described in § 60-6,205(2), the Department 
serves notice to the driver of the administrative license revoca
tion process. It is clear from § 60-6,205(2) that the sworn report 
which triggers the administrative license revocation process 
must be prepared by an "arresting peace officer" who has 
"validly arrested" a driver. Thus, the revocation itself must be 
based on a valid arrest.  

Goldsberry testified that he "arrested" Young, completed the 
sworn report, and signed the swom report as the "arresting offi
cer." It is undisputed that Young, a non-Indian, had been driving 
approximately 8 miles outside the reservation in Richardson 
County at the time tribal officer Goldsberry effected the "arrest." 

In order to determine if his "arrest" of Young was valid, we 
must determine as a matter of law whether Goldsberry was act
ing within the limits of his authority as a tribal officer. The U.S.
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Supreme Court has noted that "[ilt must always be remembered 
that the various Indian tribes were once independent and 
sovereign nations . . . ." McClanahan v. Arizona State Tax 
Comm'n, 411 U.S. 164, 172, 93 S. Ct. 1257, 36 L. Ed. 2d 219 
(1973). In this regard: 

Indian tribes possess an inherent sovereignty except 
where it has been specifically taken away from them by 
treaty or act of Congress. United States v. Mazurie, 419 
U.S. 544, 95 S.Ct. 710, 717-718, 42 L.Ed.2d 706 (1975); 
Iron Crow v. Oglala Sioux Tribe of Pine Ridge Reservation, 
South Dakota, 231 F.2d 89 (8th Cir. 1956). Intrinsic in this 
sovereignty is the power of a tribe to create and administer 
a criminal justice system. "An Indian tribe may exercise a 
complete [criminal] jurisdiction over its members and 
within the limits of the reservation subordinate only to the 
expressed limitations of federal law." F. Cohen, Handbook 
of Federal Indian Law 148 (1942 ed. as republished by the 
University of New Mexico Press).  

(Emphasis supplied.) Ortiz-Barraza v. United States, 512 F.2d 
1176, 1179 (9th Cir. 1975). Subsequent to the decision in Ortiz
Barraza quoted above, Congress passed "legislation declaring 
that tribes possess inherent criminal jurisdiction over all Indians.  
Pub. L. No. 102-137, § 1, 105 Stat. 646 (1991)." State v. Schmuck, 
121 Wash. 2d 373, 387 n.6, 850 P.2d 1332, 1339 n.6 (1993).  

It has been observed that "Indian tribal police forces have long 
been an integral part of certain tribal criminal justice systems and 
have often performed their law enforcement duties to the limits 
of available jurisdiction." (Emphasis supplied.) Ortiz-Barraza v.  
United States, 512 F.2d at 1179. Although a tribe has authority 
over member and nonmember Indians involving criminal mat
ters, such is not the case as to non-Indians. See, Duro v. Reina, 
495 U.S. 676, 110 S. Ct. 2053, 109 L. Ed. 2d 693 (1990) (Indian 
tribes may not assert criminal jurisdiction over nonmember 
Indians for misdemeanor crimes; superseded by 25 U.S.C.  
1301(2) (1994)); Oliphant v. Suquamish Indian Tribe, 435 U.S.  
191, 212, 98 S. Ct. 1011, 55 L. Ed. 2d 209 (1978) ("Indian tribes 
do not have inherent jurisdiction to try and punish non-Indians").  

"[T]wice the [U.S.] Supreme Court has stated that a tribe's 
proper response to a crime committed by a non-Indian on the
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reservation is for the tribal police to detain the offender and 
deliver him or her to the proper authorities." State v. Schmuck, 
121 Wash. 2d at 387, 850 P.2d at 1339. An individual who 
commits a crime on the reservation may not violate the law with 
impunity because 

[t]he tribes . . . possess their traditional and undisputed 
power to exclude persons whom they deem to be undesir
able from tribal lands. . .. Tribal law enforcement author
ities have the power to restrain those who disturb public 
order on the reservation, and if necessary, to eject them.  
Where jurisdiction to try and punish an offender rests 
outside the tribe, tribal officers may exercise their power 
to detain the offender and transport him to the proper 
authorities.  

Duro v. Reina, 495 U.S. at 696-97.  
[5] It is clear that the authority of tribal officers in criminal 

matters is limited by certain factors, including the boundaries of 
the reservation and whether the offender is a non-Indian. Because 
it is settled law that the Indian tribes may not assert criminal juris
diction over a non-Indian for a misdemeanor crime committed on 
the reservation, a fortiori, the Indian tribes may not do so outside 
the reservation. We therefore conclude that given the facts that 
Young was a non-Indian purportedly arrested for driving under 
the influence on a roadway outside the reservation and 
Goldsberry was a tribal officer outside the territorial boundaries 
of his jurisdiction when he "arrested" Young for misdemeanor 
drunk driving, Goldsberry did not have the authority to make such 
arrest. See State v. Cuny, 257 Neb. 168, 595 N.W.2d 899 (1999) 
(holding that tribal officers from Pine Ridge Indian Reservation 
located in South Dakota had no common law or statutory author
ity in Nebraska to arrest misdemeanant drunk driver in Nebraska).  
In the instant case, Young was not "validly arrested," see 
§ 60-6,205(2), and the subsequent revocation ordered by the 
Department based on such arrest was not proper. The district court 
erred in affirming the order of revocation.  

CONCLUSION 
As a matter of law, Young was not validly arrested by tribal 

officer Goldsberry. The Department's license revocation based
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on such arrest was not proper. The district court's order affirm
ing the Department's revocation order did not conform to the 
law. The order of the district court is reversed, and the cause is 
remanded to the district court with directions to reverse the 
Department's order which revoked Young's license.  

REVERSED AND REMANDED WITH DIRECTIONS.  
MCCORMACK, J., participating on briefs.  

TAMARA M. GIBILISCO, APPELLEE AND CROSS-APPELLANT, V.  
DAVID A. GIBILISCO, APPELLANT AND CROSS-APPELLEE.  

637 N.W.2d 898 

Filed January 18, 2002. No. S-01-224.  

1. Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there has been an abuse 
of discretion by the trial judge.  

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through a judicial system.  

3. Judges: Recusal: Appeal and Error. A motion to recuse for bias or impartiality is 
initially entrusted to the discretion of the trial court, and the trial court's ruling will be 
affirmed absent an abuse of that discretion.  

4. Judges: Recusal: Case Disapproved: Appeal and Error. To the extent that prior 
Nebraska cases hold that a trial court's ruling on a motion to recuse is immaterial 
under a de novo review, they are hereby disapproved.  

5. Judges: Recusal. A trial judge should recuse himself or herself when a litigant 
demonstrates that a reasonable person who knew the circumstances of the case would 
question the judge's impartiality under an objective standard of reasonableness, even 
though no actual bias or prejudice is shown.  

6. Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 1998), the purpose of a 
property division is to distribute the marital assets equitably between the parties.  

7. _ .Although the division of property is not subject to a precise mathematical for
mula, the general rule is to award a spouse one-third to one-half of the marital estate, 
the polestar being fainess and reasonableness as determined by the facts of each case.  

8. _ . Equitable property division under Neb. Rev. Stat. § 42-365 (Reissue 1998) is a 
three-step process. The first step is to classify the parties' property as marital or non
marital. The second step is to value the marital assets and marital liabilities of the par
ties. The third step is to calculate and divide the net marital estate between the parties 
in accordance with the principles contained in § 42-365.

GIBILISCO v. GIBILISCO 27
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Appeal from the District Court for Douglas County: MARY G.  
LIKES, Judge. Affirmed in part, and in part reversed and remanded 
with directions.  

Tim J. Kielty for appellant.  

Mark J. Milone, of Govier, Milone & Streff, L.L.P., for 
appellee.  

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ.  

CONNOLLY, J.  
The trial of this marital dissolution action took place in two 

separate proceedings. At the first hearing, the parties agreed that 
the issues to be decided would be limited to the distribution of 
marital assets and debts because they were still working on par
enting and custody issues through mediation. After that hearing, 
the district court sent a letter to counsel for both parties with its 
findings of fact and conclusions of law. The court divided the 
marital assets and debts, and to the surprise of appellant, David 
A. Gibilisco, the court, without taking evidence on the custody 
issue, awarded sole custody of the parties' child to appellee, 
Tamara M. Gibilisco. David then filed a motion to recuse the 
judge. The judge refused.  

At the second hearing, the custody issues were addressed, 
after which the court again granted Tamara sole physical cus
tody of the parties' child with reasonable visitation for David to 
be determined by the parties through mediation. We affirm that 
part of the district court's judgment which divided the marital 
assets and liabilities. Because the court's premature custody 
determinations would lead a reasonable person to question the 
judge's impartiality, we reverse that portion of the decree decid
ing issues of custody and support and remand the cause with 
directions to recuse.  

ASSIGNMENTS OF ERROR 
David assigns that the district court erred in (1) failing to 

recuse herself, (2) finding that it was in the child's best interests 
that sole physical custody should be placed with Tamara and not
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David, and (3) failing to make an equitable distribution of prop
erty and debt.  

BACKGROUND 
Tamara and David were married on July 22, 1989, and a child 

was born on August 3, 1993. Both parties worked full time dur
ing the marriage. Tamara filed for dissolution in January 1999, 
alleging that it was in the child's best interests for her to have 
sole physical custody with reasonable and liberal visitation for 
David. After a hearing on the parties' motions for temporary 
orders, however, the court noted that the parties had reached an 
agreement and entered an order for joint physical custody.  
Tamara was given exclusive use of the home and was responsi
ble for the mortgage and home equity loan payment, utilities, 
and maintenance. David was required to make the joint Visa 
card payments and the payments on his truck, and to maintain 
the family's health insurance through his employer. The record 
does not indicate the amount he paid on the Visa account during 
the separation.  

In October 1999, the Douglas County conciliation court filed 
its disposition report with the district court, which contained the 
parenting plan that Tamara and David had agreed to through 
mediation. The plan called for the parties to continue the joint 
physical custody arrangement but included more details for hol
idays, special occasions, and vacations. The parties also agreed 
to enter remediation before seeking a solution in court in the 
event of future disagreements regarding the parenting plan.  

The parties agreed that the only issue to be decided at the first 
hearing in April 2000 was the distribution of marital assets and 
debts because they had been referred back to mediation to 
resolve parenting issues. There was no evidence adduced on the 
custody or support issues, and neither party requested the court 
to incorporate the parenting plan into the decree. See Neb. Rev.  
Stat. § 43-2917 (Reissue 1998).  

The evidence showed that the parties earned nearly equal 
salaries and had retirement accounts that were approximately 
equal in value. After Tamara filed for divorce in January 1999, 
David remained in the house until March 25, and Tamara paid 
for all of the household expenses thereafter. David lived with his
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mother from March 1999 until January 2000 and did not pay 
rent during this time.  

The parties had taken out a home equity loan about a year 
before the divorce, and the balance was paid with the proceeds 
from the sale of the home. The home equity loan, approximately 
$15,000, was used to make purchases and pay debts, including 
the indebtedness on the loan obligation for Tamara's vehicle.  
Neither party, however, knew how much of the home equity loan 
had been applied on the balance of Tamara's car loan obligation, 
and there is no evidence in the record on this issue. Tamara also 
borrowed $6,500 against her 401K plan in order to pay for 
household expenses during the parties' separation. The parties 
agreed that the value of Tamara's vehicle at the time of the hear
ing was $14,600 and that the value of David's vehicle was 
$10,050, with an indebtedness of approximately $5,200.  

Both parties offered, and the court received, suggestions 
related to the disposition of the financial issues. In addition, 
Tamara's suggestions included recommendations for sole cus
tody for Tamara, a visitation schedule, and child support issues.  
Tamara's counsel, however, stated that the custody and support 
issues would need to be decided at a later time. Tamara also 
offered evidence of the parties' incomes, her expenses, and child 
support calculations based on her having sole physical custody.  
But her counsel again specified that the exhibits were offered 
with the understanding that the custody issues had not yet been 
resolved. On that basis, David's counsel did not object to the 
exhibits, and although Tamara's child support calculations were 
received, the court stated that they would not be considered.  

After this hearing, the court sent a letter to each party's coun
sel setting out the court's findings of fact and conclusions of law.  
The letter included findings and conclusions related to the unsub
mitted issues of custody, visitation, and support, and resolved 
these issues exactly as Tamara had requested in her suggestions 
to the court. The court found that Tamara should be granted sole 
physical custody subject to reasonable and liberal visitation by 
David, ordered David to pay $400 per month in child support, 
and set out the same visitation schedule that Tamara had submit
ted. The court also decided all of the financial issues in accord
ance with Tamara's suggestions. The court determined that the
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proceeds from the sale of the house would be used to pay the out
standing debt on the joint Visa card and that the balance of the 
proceeds would be divided equally. Tamara was also given the 
escrow refund of $1,100, and David was required to pay Tamara 
$369, half of the repair costs to prepare the residence for sale.  
Each party was awarded his or her vehicle, and David was 
required to pay the remaining loan obligation on his vehicle.  

After this letter was sent, David filed a motion requesting that 
the judge recuse herself from further participation in the matter.  
He argued that the court's custody determinations deprived him 
of his right to present evidence on the issue and that the disclo
sure of the court's predisposition regarding custody interfered 
with his right to a fair trial. He also argued that the matter could 
not be resolved in a way that would give him a reasonable expec
tation of impartiality. At a hearing on the motion in October 
2000, the judge explained that the inclusion of the custody award 
in her conclusions of law was inadvertent and would not keep her 
from having an open mind regarding the custody issues. The 
court denied the motion.  

The second hearing was held in January 2001 to decide the 
issues of custody, child support, and visitation. David renewed 
his motion for recusal, which was again overruled. At this hear
ing, Tamara claimed that joint physical custody was not working 
because the arrangement was disruptive to the child and the par
ties were not communicating well. David conceded that the par
ties were not communicating well, but he claimed that their com
munication problems could be worked out and that there was not 
a substantial or material change in circumstance that would war
rant a change in custody.  

After this hearing, the court granted joint legal custody to the 
parties, ordered that Tamara would be the primary residential 
parent subject to reasonable visitation by David, and required 
the parties to return to mediation to determine the visitation 
schedule. The distribution of assets and debts was the same as 
the court's conclusions at the end of the first hearing.  

STANDARD OF REVIEW 
[1,2] In actions for dissolution of marriage, an appellate 

court reviews the case de novo on the record to determine
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whether there has been an abuse of discretion by the trial judge.  
Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001). A judi
cial abuse of discretion exists when a judge, within the effective 
limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right 
or a just result in matters submitted for disposition through a 
judicial system. Wagner v. Wagner, 262 Neb. 924, 636 N.W.2d 
879 (2001).  

ANALYSIS 

MOTION FOR RECUSAL 

David contends that the judge should have sustained his 
motion as she had demonstrated a bias against him and in favor 
of Tamara. Tamara counters that the court's denial of the motion 
was proper because the inclusion of custody issues in its letter 
after the first hearing was inadvertent and the judge assured the 
parties that she could keep an open mind. Alternatively, Tamara 
argues that the denial of David's motion for recusal is immate
rial because the standard of review is de novo on the record.  

It is correct that we have stated that a ruling of the trial court 
on a motion to disqualify the trial judge is immaterial on appeal 
where the case is an action in equity triable de novo. See, e.g., 
Poll v. Poll, 256 Neb. 46, 588 N.W.2d 583 (1999). But our appli
cation of this rule has been inconsistent. Of the six cases where 
we have cited this rule, only one case actually declined to con
sider the judge's refusal to disqualify himself. See R.D.N. v. TN., 
218 Neb. 830, 359 N.W.2d 777 (1984). In another case, the rule 
was cited in dicta because there was no motion for recusal and 
we had already concluded the court acted correctly. See 
Christensen v. Christensen, 191 Neb. 355, 215 N.W.2d 111 
(1974). In an earlier marital dissolution proceeding, we deter
mined that the judge should have recused himself despite our de 
novo review. Franks v. Franks, 181 Neb. 710, 150 N.W.2d 252 
(1967). We have also cited this general rule in an appeal from a 
summary judgment order, in which we determined that the trial 
judge should have recused himself. See Jim's, Inc. v. Willman, 
247 Neb. 430, 527 N.W.2d 626 (1995). Finally, in two cases, we 
cited the general rule but also concluded that the court did not
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abuse its discretion in overruling the motion. See, Poll v. Poll, 
supra; Deacon v. Deacon, 207 Neb. 193, 297 N.W.2d 757 (1980).  

[3,4] Thus, the rule can be more accurately stated that a motion 
to recuse for bias or impartiality is initially entrusted to the dis
cretion of the trial court, and the trial court's ruling will be 
affirmed absent an abuse of that discretion. We also note that mar
ital dissolution proceedings are no longer reviewed de novo.  
Rather, these cases are now reviewed de novo on the record for an 
abuse of discretion, a standard that gives some deference to the 
trial court's findings and conclusions. See Davidson v. Davidson, 
254 Neb. 357, 576 N.W.2d 779 (1998). To the extent that these 
prior cases hold that a trial court's ruling on a motion to recuse is 
immaterial under a de novo review, they are hereby disapproved.  

In Franks, we determined that the trial judge should disqual
ify himself on remand because of the appearance of impartiality.  
Franks is factually distinguishable from this case. The trial 
judge in that case had made an independent investigation and 
then had modified the settlement agreement the parties had 
reached. But the underlying reasoning is applicable. We noted 
that the trial court would have continuing jurisdiction over the 
custody and support of the minor children and determined that 
the judge's actions made it inappropriate for him to continue in 
the case. See id. We stated: 

"A proper administration of the law demands not only 
that judges refrain from actual bias but also that they avoid 
all appearance of unfairness. All doubt or suspicion of bias 
should be jealously guarded against and, if possible, com
pletely eliminated; and, when the circumstances and con
ditions surrounding a litigation are of such nature that they 
might cast doubt on the impartiality of any judgment the 
judge may pronounce, the judge should certify his disqual
ification. Thus disqualification of a particular judge for 
bias or prejudice, although not technically required by the 
circumstances, is sometimes proper in order to dispel any 
thought or suspicion that the litigants may not be receiving 
impartial justice . . . ." 

181 Neb. at 715-16, 150 N.W.2d at 256 (quoting 48 C.J.S.  
Judges § 82a (1947)). See, also, Jim's, Inc. v. Willman, supra 
(determining that litigant's perception of trial judge's actions
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will sometimes require recusal even when no actual bias is 
proved and despite summary judgment standard of review).  

[5] More recently, we discussed a litigant's burden of proof 
when seeking to disqualify a judge because of bias or prejudice in 
State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998). Although 
Pattno was an appeal from a criminal sentencing hearing, we 
relied upon civil cases in arriving at a reasonable person test for 
determining a judge's bias. Under Pattno, a trial judge should 
recuse himself or herself when a litigant demonstrates that a rea
sonable person who knew the circumstances of the case would 
question the judge's impartiality under an objective standard of 
reasonableness, even though no actual bias or prejudice is shown.  
This test is consistent with Canon 2 of the Nebraska Code of 
Judicial Conduct, which requires that a judge avoid impropriety 
and the appearance of impropriety in all activities, and Canon 3, 
which requires that a judge perform all duties impartially.  

Here, the trial judge's statements at the hearing on the motion 
for recusal indicated that the inclusion of custody issues in her 
findings of fact and conclusions of law were unintentional and 
that she felt she could keep an open mind. But her custody deter
minations in Tamara's favor when no evidence had been pre
sented on these issues would lead a reasonable person to ques
tion her impartiality. After these premature determinations were 
made, any later decision on the custody issues would be tainted 
with the appearance of bias. This is particularly true because the 
court's findings and conclusions so closely followed all of 
Tamara's suggestions. Under these facts, we are more concerned 
with how a reasonable person would perceive the trial judge's 
actions than the judge's actual bias. See, State v. Pattno, supra; 
Jim's, Inc. v. Willman, 247 Neb. 430, 527 N.W.2d 626 (1995).  
Therefore, we conclude the cause must be reversed with direc
tions for a new trial on the issues of custody and support.  
Because David's motion for recusal was directed only at the 
judge's participation in the second hearing dealing with custody, 
we now resolve the property division issues.  

PROPERTY DivisION 
David also claims that the district court failed to make an equi

table distribution of property and debt. He argues two points: (1)

34



GIBILISCO v. GIBILISCO 35 

Cite as 263 Neb. 27 

that the court erred in failing to order that the proceeds from the 
sale of the home be used to pay off his car loan and (2) that the 
court erred in allocating credit card debt to him for a period of 
time during which both parties resided in the home and made 
charges to the account. Tamara claims that the division of mari
tal property and debt was equitable because during the year 
of the parties' separation, she took care of all the family house
hold expenses and David did not pay for child support or house
hold expenses.  

[6,7] Under Neb. Rev. Stat. § 42-365 (Reissue 1998), the pur
pose of a property division is to distribute the marital assets 
equitably between the parties. Although the division of property 
is not subject to a precise mathematical formula, the general rule 
is to award a spouse one-third to one-half of the marital estate, 
the polestar being fairness and reasonableness as determined by 
the facts of each case. Meints v. Meints, 258 Neb. 1017, 608 
N.W.2d 564 (2000).  

[8] Equitable property division under § 42-365 is a three-step 
process. The first step is to classify the parties' property as mar
ital or nonmarital. The second step is to value the marital assets 
and marital liabilities of the parties. The third step is to calculate 
and divide the net marital estate between the parties in accord
ance with the principles contained in § 42-365. Heald v. Heald, 
259 Neb. 604, 611 N.W.2d 598 (2000).  

The record shows that Tamara received $51,924.74 of the total 
marital assets, which included her half of the household goods 
and proceeds from the sale of the home, the escrow refund, and 
the value of her vehicle. She was responsible for $8,661.29 of the 
marital liabilities, which included half of the joint Visa card bal
ance at the time of the dissolution, the loan obligation against her 
401K plan, and half of the home repair costs.  

David received $46,173.83 in marital assets and was respon
sible for approximately $7,383.29 in marital liabilities. His por
tion of the liabilities included the loan obligation for his vehi
cle, half of the home repair costs, and half of the joint Visa 
balance as of the dissolution. The net value of the marital estate 
was $82,053.99. Of that amount, Tamara received $43,263.45, 
or 53 percent, and David received $38,790.54, or 47 percent.  
But David complains that the court unfairly allocated him a
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joint Visa card debt for a period of time during which the par
ties were still living together. He claims that the proceeds of the 
house should have been used to pay him the balance of the Visa 
card at the time the parties separated-$6,177.80-before 
being distributed.  

The court ordered the balance of the joint Visa debt as of the 
time of the dissolution-$3,583.38-to be paid from the house 
proceeds. David is correct in stating that he was required to 
make payments toward the Visa debt during the separation, but 
both parties were allocated a portion of the joint marital liabili
ties to make payments toward during the separation. Although 
Tamara had exclusive use of the family home, her payments 
toward the joint marital liabilities were considerably higher than 
David's. There is no merit to David's contention.  

David next claims that the court erred in not applying the sale 
proceeds from the home to pay off his indebtedness on his vehi
cle. He argues that because a portion of the home equity loan 
was used to pay off the indebtedness on Tamara's vehicle, his 
vehicle indebtedness should also be paid. Neither party, how
ever, provided evidence establishing what portion of the home 
equity loan was used to pay off the indebtedness of Tamara's 
vehicle, and there is no evidence in the record upon which this 
court can make that determination. Moreover, David was not 
required to make any contributions toward household expenses 
during the separation. On this record, the district court did not 
err in requiring David to be responsible for the loan obligation 
on his vehicle.  

CONCLUSION 
We affirm the district court's division of marital assets and 

liabilities. We conclude, however, that the district court abused 
its discretion in overruling David's motion for recusal and 
reverse that portion of the decree dealing with issues of custody 
and support. Upon remand, the district court is directed to grant 
the motion for recusal.  

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS.  

HENDRY, C.J., not participating.
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KERRY KATHERINE CRAWFORD, APPELLANT, V.  

DAVID BRIAN CRAWFORD, APPELLEE.  

638 N.W.2d 505 

Filed January 25, 2002. No. S-00-023.  

1. Modification of Decree: Child Support: Appeal and Error. Modification of child 
support payments is entrusted to the trial court's discretion, and although, on appeal, 
the issue is reviewed de novo on the record, the decision of the trial court will be 
affirmed absent an abuse of discretion.  

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through a judicial system.  

3. Child Support: Rules of the Supreme Court. Deviations from the Nebraska Child 
Support Guidelines are permissible whenever the application of the guidelines in an 
individual case would be unjust or inappropriate.  

4. _ : . Deviations from the Nebraska Child Support Guidelines must take into 

consideration the best interests of the child.  
5. Child Support: Rules of the Supreme Court: Proof. The party requesting a devia

tion from the Nebraska Child Support Guidelines based upon an obligation to support 
offspring of a subsequent relationship bears the burden of providing evidence regard
ing the obligation, including the income of the other parent of the child or children of 
the subsequent relationship.  

6. Child Support: Rules of the Supreme Court, In considering whether to deviate 
from the Nebraska Child Support Guidelines based on an order of support for a sub
sequent child, the trial court must have before it the calculations and any worksheets 
used to determine the child support order for the subsequent child.  

7. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and SIEVERS and INBODY, Judges, 
on appeal thereto from the District Court for Dawson County, 
DONALD E. ROWLANDS H, Judge. Judgment of Court of Appeals 
reversed, and cause remanded with directions.  

Kent A. Schroeder and Vikki S. Stamm, of Ross, Schroeder & 
Romatzke, for appellant.  

Barry D. Geweke, of Stowell, Kruml, Geweke & Cullers, 
P.C., L.L.O., for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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HENDRY, C.J.  
INTRODUCTION 

The Dawson County District Court granted David Brian 
Crawford's request to decrease his child support obligation. The 
court decreased David's support obligation for his three children 
from $950 per month to $750 per month. David's ex-wife, Kerry 
Katherine Crawford, appealed to the Nebraska Court of Appeals, 
which affirmed the decision of the district court. Kerry then peti
tioned for further review, which we granted.  

FACTUAL BACKGROUND 
David and Kerry were divorced on September 25, 1998, in 

the district court for Dawson County, Nebraska. In the decree 
of dissolution, the district court awarded Kerry custody of the 
three children born to David and Kerry during their marriage: 
Katherine Marie Crawford, born December 28, 1993; Thomas 
David Crawford, born September 26, 1995; and Molly Ann 
Crawford, born December 9, 1996. The court ordered David to 
pay child support in the amount of $950 per month for the 
three children.  

David is also the father of Emma D., a child born out of wed
lock on May 13, 1998. Emma's birth was not noted in David and 
Kerry's divorce decree, and the record does not reflect when 
David became aware of Emma's birth or his paternity. However, 
David does not dispute that he is Emma's father. In August 
1999, paternity proceedings were instituted against David on 
Emma's behalf. The Dawson County District Court ordered 
David to pay temporary child support of $300 per month, com
mencing August 1, 1999. The judge who entered the child sup
port order for Emma was not the same judge who entered David 
and Kerry's decree of dissolution.  

On August 25, 1999, David brought an action in Dawson 
County District Court to modify the decree of dissolution, 
requesting a decrease in his child support obligation for the 
three children from his marriage with Kerry. As support for the 
modification, David submitted to the court the temporary sup
port order of $300 for Emma, but he did not introduce evidence 
concerning the income of Emma's mother or any of the calcula
tions used to determine the $300 obligation.
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The district court granted David's request for modification on 
December 8, 1999. While the evidence at trial established that 
both David and Kerry individually were receiving almost the 
exact amount of income as they had at the time of their divorce, 
the court found "good cause" for deviating from the Nebraska 
Child Support Guidelines because of David's additional obliga
tion of $300 per month for Emma. The district court determined, 
based on Kerry's and David's incomes, that David's support for 
four children is "approximately $1000.00 per month." Believing 
that "all four children should be treated essentially equally," the 
court reduced David's child support obligation for his and 
Kerry's three children from $950 per month to $750 per month, 
or $250 per child, effective September 1, 1999. Kerry appealed 
to the Court of Appeals.  

The Court of Appeals affirmed the district court's $200 reduc
tion of David's child support obligation. See Crawford v.  
Crawford, No. A-00-023, 2001 WL 436184 (Neb. App. May 1, 
2001) (not designated for permanent publication). The Court of 
Appeals found the fact that the record was silent regarding the 
percentage of support provided by Emma's mother did not 
require reversal because "the burden of proof is Kerry's respon
sibility." Crawford, 2001 WL 436184 at *5. Furthermore, the 
Court of Appeals stated, "Kerry needed to show that David's 
$300-per-month child support obligation for Emma did not 
include consideration of Emma's mother's income, thus skew
ing the $300-per-month obligation in a way which made it 
improper for the court in the instant matter to consider that obli
gation." Id. Absent other proof, the court assumed that the trial 
judge considered Emma's mother's income in determining the 
$300 child support obligation. The court concluded that Emma 
and the three children of the marriage were essentially treated 
equally by the trial court's order.  

Kerry petitioned for further review, and we granted her 
petition.  

ASSIGNMENTS OF ERROR 
Kerry assigns in her petition for further review, rephrased and 

renumbered, that the Court of Appeals erred in (1) finding it was 
Kerry's burden to prove how the district court had calculated
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David's child support obligation for Emma, (2) failing to properly 
calculate child support when a subsequently born child is 
involved, and (3) finding that the trial court's child support calcu
lation was for a four-child family instead of a three-child family.  

STANDARD OF REVIEW 
[1] Modification of child support payments is entrusted to the 

trial court's discretion, and although, on appeal, the issue is 
reviewed de novo on the record, the decision of the trial court 
will be affirmed absent an abuse of discretion. Peter v. Peter, 
262 Neb. 1017, 637 N.W.2d 865 (2002).  

[2] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrains from acting, and the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan
tial right or a just result in matters submitted for disposition 
through a judicial system. Id.  

ANALYSIS 
BURDEN OF PROOF 

Kerry argues the Court of Appeals erred when it found that it 
was her burden to prove the manner in which the district court cal
culated David's child support obligation for Emma, his child from 
a subsequent relationship. Citing this court's opinion in Brooks v.  
Brooks, 261 Neb. 289, 622 N.W.2d 670 (2001), Kerry contends 
that providing the calculations used to determine Emma's child 
support obligation should have been part of David's burden in 
proving why a deviation from the child support guidelines was 
necessary in this case.  

[3,4] Deviations from the guidelines are permissible whenever 
the application of the guidelines in an individual case would be 
unjust or inappropriate. Nebraska Child Support Guidelines, 
paragraph C. Deviations must take into consideration the best 
interests of the child. Id. In Brooks, we discussed the appropri
ateness of deviations when there are children from a subsequent 
relationship. We found that "[u]nder certain circumstances, it 
may be appropriate for a trial court to consider subsequently born 
children of a party when determining child support," and that 
"[t]his determination is entrusted to the discretion of the trial 
court." Brooks, 261 Neb. at 293, 622 N.W.2d at 674.
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[5] We also addressed in Brooks which party bears the burden 
of proof when deviations from the guidelines are requested due 
to support obligations for children of a subsequent relationship.  
We determined that "[t]he party requesting a deviation from the 
guidelines based upon an obligation to support offspring of a 
subsequent relationship bears the burden of providing evidence 
regarding the obligation, including the income of the other par
ent of the child or children of the subsequent relationship." Id.  
at 292-93, 622 N.W.2d at 673 (citing Hajenga v. Hajenga, 257 
Neb. 841, 601 N.W.2d 528 (1999)). David requested the devia
tion, so it was his burden to provide the necessary evidence 
regarding his support obligation to Emma. Kerry contends that 
David did not meet this burden of proof under Brooks since he 
failed to provide any evidence of the income of Emma's mother, 
"the other parent of the child . .. of the subsequent relationship." 
See id. at 293, 622 N.W.2d at 673.  

Brooks did not present the factual situation now before us. In 
Brooks, evidence of the mother's income was needed to enable 
the district court to properly calculate the obligation to the sub
sequent children. In the present case, the subsequent child's 
obligation has already been determined by the temporary child 
support order of $300 per month for Emma. Arguably, the 
income of Emma's mother would be of no additional use to the 
district court in determining the proper deduction for child sup
port not previously ordered. See, e.g., Nebraska Child Support 
Guidelines, worksheet 5, entitled "Deviations to Child Support 
Guidelines" ("[d]eduction computed for child or children of one 
of the parties but not previously ordered").  

However, despite the factual distinctions, the principles we 
enunciated in Brooks regarding factors a trial court must consider 
before deviating from the guidelines remain the same and apply 
equally to this situation. We announced in Brooks "the basic prin
ciple that both families are [to be] treated as fairly as possible." 
261 Neb. at 296, 622 N.W.2d at 675. In this case, in order to treat 
both families as fairly as possible, the trial court needed to con
sider whether the amount of David's original child support obli
gation of $950 was utilized as a factor by the other district court 
judge in setting David's $300 per month obligation to Emma. If 
David was able to use his original support obligation to decrease
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the amount of his subsequent support obligation to Emma, it 
would be inequitable to allow him to turn around and use that 
subsequent award as the basis for decreasing the original obliga
tion. It would not be in the best interests of the children to per
mit David to effectively "play one family against the other" in 
order to decrease his child support obligation to both. See, e.g., 
Brooks, 261 Neb. 289, 295, 622 N.W.2d 670, 675 (2001) ("one 
family did not benefit at the expense of the other").  

[6] Therefore, we determine that in considering whether to 
deviate from the child support guidelines based on an order of 
support for a subsequent child, the trial court must have before 
it the calculations and any worksheets used to determine the 
child support order for the subsequent child. Without the actual 
figures, a court cannot properly determine whether application 
of the guidelines would be unjust or inappropriate in a given 
case, nor can it determine the best interests of the children. In 
this case, David did not introduce any worksheets or calcula
tions used to determine his child support obligation to Emma. It 
was David's burden as the "party requesting a deviation from the 
guidelines" to provide sufficient evidence of his subsequent 
obligation to justify a deviation. See Brooks, 261 Neb. at 292, 
622 N.W.2d at 673. Since he did not provide such evidence, we 
accordingly find, under our de novo review of the record, that 
David failed to meet his burden of proof. Having so found, we 
determine the district court abused its discretion in reducing 
David's child support obligation.  

REMAINING ASSIGNMENTS OF ERROR 
[7] Since we find that reversal is required, it is unnecessary to 

address Kerry's remaining assignments of error. An appellate 
court is not obligated to engage in an analysis which is not 
needed to adjudicate the case and controversy before it. Russell 
v. Stricker, 262 Neb. 853, 635 N.W.2d 734 (2001).  

CONCLUSION 
For the foregoing reasons, we reverse the decision and 

remand the cause to the Court of Appeals with directions to 
remand the matter to the district court for Dawson County with 
directions to dismiss. In addition, Kerry filed a motion for attor
ney fees incurred in this appeal pursuant to Neb. Ct. R. of Prac.
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9F (rev. 2001). We grant this motion and award Kerry attorney 
fees in the amount of $1,500.  

REVERSED AND REMANDED WITH DIRECTIONS.  

IN RE INTEREST OF DEWAYNE G., JR., AND DEVON G., 
CHILDREN UNDER 18 YEARS OF AGE.  
STATE OF NEBRASKA, APPELLEE, V.  

DEWAYNE G., SR., APPELLANT.  
638 N.W.2d 510 

Filed January 25, 2002. No. S-00-1074.  

1. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from an order ter
minating parental rights, an appellate court tries factual questions de novo on the 
record. Appellate review is independent of the juvenile court's findings. However, 
when the evidence is in conflict, an appellate court may give weight to the fact that the 
juvenile court observed the witnesses and accepted one version of facts over another.  

2. Parental Rights: Evidence: Proof. An order terminating parental rights must be 
based on clear and convincing evidence.  

3. Juvenile Courts: Parental Rights. A juvenile's best interests are a primary consid
eration in determining whether parental rights should be terminated as authorized by 
the Nebraska Juvenile Code.  

4. Statutes: Appeal and Error. The interpretation of statutes presents questions of law, 
in connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  

5. Statutes: Intent. In construing a statute, a court must look at the statutory objective 
to be accomplished, the problem to be remedied, or the purpose to be served, and then 
place on the statute a reasonable construction which best achieves the purpose of the 
statute, rather than a construction defeating the statutory purpose.  

6. Statutes. Statutes pertaining to the same subject matter are to be construed together 
as if they were one law and effect given to every provision.  

7. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
in pari materia to determine the intent of the Legislature so that different provisions 
of the act are consistent, harmonious, and sensible.  

8. Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning.  

9. Parental Rights: Statutes: Pleadings. The plain language of Neb. Rev. Stat.  
§ 43-283.01 (Reissue 1998) contains no directive granting a parent or any other party 
the right to bring a motion requesting a separate hearing on the issue of reasonable 
efforts to preserve and reunify.  

10. Juvenile Courts: Parental Rights: Statutes: Legislature: Intent. The Legislature 
intended that the issue of reasonable efforts required under Neb. Rev. Stat. § 43-283.01
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(Reissue 1998) must be reviewed by the juvenile cout (1) when removing from the 
home a juvenile adjudged to be under subsections (3) or (4) of Neb. Rev. Stat. § 43-247 
(Reissue 1998) pursuant to Neb. Rev. Stat. § 43-284 (Reissue 1998), (2) when the court 
continues a juvenile's out-of-home placement pending adjudication pursuant to Neb.  
Rev. Stat. § 43-254 (Reissue 1998), (3) when the court reviews a juvenile's status and 
permanency planning pursuant to Neb. Rev. Stat. § 43-1315 (Reissue 1998), and (4) 
when termination of parental rights to ajuvenile is sought by the State under Neb. Rev.  
Stat. § 43-292(6) (Reissue 1998).  

11. Supreme Court: Courts: Appeal and Error. Upon granting further review which 
results in the reversal of a decision of the Nebraska Court of Appeals, the Nebraska 
Supreme Court may consider, as it deems appropriate, some or all of the assignments 
of error the Court of Appeals did not reach.  

12. Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or her
self within a reasonable time, the best interests of the child require termination of the 
parental rights.  

13. . Children cannot, and should not, be suspended in foster care or be made to 
await uncertain parental maturity.  

14. Parental Rights: Abandonment. In a case involving termination of parental rights, 
it is proper to consider a parent's inability to perform his or her parental obligations 
because of incarceration.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and SIEVERS and INBODY, Judges, 
on appeal thereto from the Separate Juvenile Court of Douglas 
County, DOUGLAS F. JOHNSON, Judge. Judgment of Court of 
Appeals reversed, and cause remanded with directions.  

Jay A. Ferguson for appellant.  

James S. Jansen, Douglas County Attorney, and Kim B.  
Hawkotte for appellee.  

Thomas K. Harmon, of Respeliers and Harmon, P.C., for 
guardian ad litem.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

HENDRY, C.J.  
INTRODUCTION 

The parental rights of DeWayne G., Sr. (DeWayne), to 
DeWayne G., Jr. (DeWayne Jr.), and Devon G. were terminated 
on September 12, 2000, by the separate juvenile court of Douglas 
County. The court ordered termination upon its finding that the
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following conditions existed: abandonment under Neb. Rev. Stat.  
§ 43-292(1) (Reissue 1998); neglect under § 43-292(2); parental 
unfitness under § 43-292(4); and because the juveniles had been 
in out-of-home placement for 15 or more months of the most 
recent 22 months under § 43-292(7). DeWayne appealed. The 
Nebraska Court of Appeals reversed the juvenile court's decision 
and remanded the cause for further proceedings. The State peti
tioned for further review, which we granted.  

FACTUAL BACKGROUND 
DeWayne Jr. was born on February 14, 1996. On February 

16, DeWayne Jr. was placed in the temporary custody of the 
Department of Social Services, now the Department of Health 
and Human Services (DHHS), because he was born with 
cocaine in his system.  

At the time of DeWayne Jr.'s birth, DeWayne was married to 
a woman with whom he had three daughters. DeWayne and 
DeWayne Jr.'s biological mother were never married.  

DeWayne's criminal history consists of felony convictions 
both before and after DeWayne Jr.'s birth. In 1996, DeWayne 
was found guilty of possession of crack cocaine in Holt County, 
Missouri. On February 7, 1996, DeWayne was sentenced by the 
circuit court for Holt County to 2 years' supervised probation.  
Almost a year later, in January 1997, DeWayne was sentenced 
in Douglas County, Nebraska, to intensive supervised probation 
for two theft convictions related to an incident which occurred 
in 1996. Later, in June 1997, DeWayne was sentenced in 
Douglas County, Nebraska, to intensive supervised probation on 
two additional theft convictions related to a second separate 
incident which occurred in 1996.  

While on probation for these five felony convictions, 
DeWayne violated the terms of his Nebraska probation. On 
September 16, 1997, DeWayne's Nebraska probation officer 
observed DeWayne socializing at a time when his probation 
order required him to be at work. When DeWayne's probation 
officer approached him, DeWayne attempted to flee but was 
apprehended by the officer. DeWayne pled guilty to misde
meanor assault and operation of a vehicle without a license 
regarding this incident. His probation in Nebraska was revoked.
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The incident on September 16, 1997, also resulted in the revo
cation of DeWayne's probation in Missouri. On October 24, 1997, 
DeWayne was sentenced to 2 years' incarceration in Missouri.  

While incarcerated in Missouri, DeWayne successfully com
pleted a drug and alcohol treatment program. On February 24, 
1998, DeWayne was released on parole by the State of Missouri.  
DeWayne then returned to Omaha, where he was released on 
bond awaiting sentencing for the convictions pending in 
Nebraska. On August 18, 1998, DeWayne was sentenced on the 
four theft convictions. In total, DeWayne was sentenced to a 
minimum of 4 years 6 months' incarceration and a maximum of 
6 years' incarceration. DeWayne was serving this sentence when 
the State filed for termination of his parental rights in the pres
ent action.  

Since February 16, 1996, DeWayne Jr. has remained in the cus
tody of DHHS. According to Jennifer Bivens, DeWayne Jr.'s case
worker, her first direct contact from DeWayne occurred approxi
mately 6 months after DeWayne Jr. was born, when DeWayne 
telephoned and identified himself as DeWayne Jr.'s father.  

The caseworker's second contact with DeWayne was in 
February 1997, when DeWayne Jr. was approximately 1 year 
old. DeWayne called Bivens and expressed concerns about 
establishing paternity and the possibility that he would incur 
child support obligations for DeWayne Jr. In March 1997, 
DeWayne again contacted Bivens, asking her to approve his vis
itation of DeWayne Jr. Later that same month, DeWayne and 
DeWayne Jr.'s biological mother met with Bivens, informing her 
they were going to have a second child.  

Bivens approved DeWayne's visitation of DeWayne Jr., and 
her records indicate that DeWayne visited DeWayne Jr. on April 
9, 11, and 16, 1997. At some point during this period of time, 
DeWayne also had his name placed on DeWayne Jr.'s birth cer
tificate, identifying him as the father. DeWayne's visit with 
DeWayne Jr. on April 16 is the last recorded visit until the sum
mer of 2000.  

On December 22, 1997, the biological mother's parental rights 
to DeWayne Jr. were terminated. During that same month, 
DHHS instituted proceedings to terminate DeWayne's parental 
rights. This proceeding resulted in the termination of DeWayne's
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parental rights to DeWayne Jr. However, this order was later 
reversed by the Court of Appeals on February 23, 1999, for rea
sons unrelated to this appeal. In re Interest of Dewayne G., Jr., 
No. A-98-697, 1999 WL 111322 (Neb. App. Feb. 23, 1999), 
modified 1999 WL 1338327 (Neb. App. July 27, 1999) (not des
ignated for permanent publication).  

Devon, DeWayne's second child with DeWayne Jr.'s biologi
cal mother, was born on October 23, 1997, 1 day prior to 
DeWayne's sentencing in Missouri. Devon was placed in the cus
tody of DHHS on October 24 because, like DeWayne Jr., he was 
born with cocaine in his system. Bivens also served as Devon's 
caseworker. The biological mother's parental rights to Devon 
were subsequently terminated on July 16, 1998. While DeWayne 
was free on bond between June 3 and August 17, 1998, Bivens 
granted DeWayne visitation with Devon. DeWayne visited 
Devon five times during this 10-week period.  

On April 19, 2000, DHHS filed a petition to continue tempo
rary custody of DeWayne Jr. and Devon with DHHS and to ter
minate DeWayne's parental rights to both children. The court 
granted DHHS' motion for temporary custody on April 19. On 
April 25, the court held a review and permanency planning hear
ing concerning DeWayne Jr. and Devon, together with a hearing 
on the State's motion to continue temporary custody with DHHS 
and to terminate DeWayne's parental rights. DeWayne was pres
ent at the hearing and was represented by counsel.  

At the hearing, the court found custody of both children 
should continue with DHHS, noting that because DeWayne was 
incarcerated, it would not be in the best interests of the children 
to place them in the parental home. The court further found that 
DeWayne's incarceration had prevented reasonable attempts to 
preserve the family prior to the children's current placement 
with DHHS. The court also granted DeWayne visitation with 
the children.  

On May 16, 2000, DeWayne filed a motion requesting a hear
ing, inter alia, on whether the State had made reasonable efforts 
to reunify the children with DeWayne pursuant to Neb. Rev.  
Stat. § 43-283.01 (Reissue 1998).  

The court held a hearing on May 26, 2000, regarding, among 
other things, DeWayne's request for a hearing pursuant to
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§ 43-283.01. The court found it had addressed the issue of rea
sonable efforts under § 43-283.01 at the April 25 hearing. The 
court further found that reasonable efforts to reunify were being 
made in that visitation had been granted at the April 25 hearing.  
The court observed that because DeWayne was incarcerated, 
there were limited options regarding reasonable efforts to 
reunify. The court also noted that the facts of the case had not 
changed since the April 25 hearing. For these reasons, the court 
denied DeWayne's motion requesting a separate hearing pur
suant to § 43-283.01.  

At the termination hearing in August 2000, Bivens testified 
that DeWayne has had minimal contact with DeWayne Jr. and 
Devon over the years. According to her records, DeWayne vis
ited DeWayne Jr. three times in April 1997 and visited Devon 
five times in the summer of 1998. Bivens also testified that 
DeWayne Jr. suffers from serious behavioral problems due to 
fetal alcohol syndrome. Nevertheless, Bivens testified that 
DeWayne Jr. has been in the same placement for 2'h years and 
that the placement family is interested in providing permanency 
for DeWayne Jr. She further testified that Devon has been in the 
same placement since birth and that the placement family is 
interested in providing permanency for Devon. Devon has not 
been diagnosed with any disabilities.  

DeWayne testified that he had a strong desire to parent 
DeWayne Jr. and Devon and had taken parenting and job skills 
classes while incarcerated. He disputed Bivens' testimony that he 
had visited DeWayne Jr. only three times while DeWayne Jr. was 
an infant, asserting that he had regularly gone with the biological 
mother to visit the child from the time of DeWayne Jr.'s birth 
until April 1997. DeWayne further testified that the children had 
visited him three times while he was incarcerated in the summer 
of 2000 and that the visits had gone very well. According to 
DeWayne, Devon seemed shy and withdrawn, but DeWayne Jr.  
had been excited and "really surprised that he did have a father." 
DeWayne testified that he would be paroled in November 2000 
and that his release date was July 2001.  

On September 12, 2000, the court granted the State's motion 
terminating DeWayne's parental rights to DeWayne Jr. and 
Devon, finding that the State had proved all the grounds alleged
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in its petition by clear and convincing evidence and that termina
tion was in the children's best interests. The court noted that "the 
children in interest cannot and should not be suspended in foster 
care, and be made to wait for uncertain parental maturity." At the 
time of the termination proceedings, DeWayne Jr. had been in 
foster care for approximately 4 years 7 months and Devon had 
been in foster care for approximately 2 years 11 months.  

DeWayne appealed. In In re Interest of DeWayne G. & Devon 
G., 10 Neb. App. 177, 625 N.W.2d 849 (2001), the Court of 
Appeals reversed the decision and remanded the cause for fur
ther proceedings. The basis for the Court of Appeals' reversal 
was the failure of the juvenile court to grant DeWayne's motion 
for a separate hearing pursuant to § 43-283.01.  

ASSIGNMENTS OF ERROR 
The State asserts in its petition for further review that the 

Court of Appeals erred in (1) finding that § 43-283.01 requires 
that DHHS must prove reasonable efforts have been made to 
preserve and reunify the family at a separate hearing prior to ter
mination of parental rights; (2) failing to recognize that a hear
ing was in fact held in DeWayne's case regarding whether rea
sonable efforts to reunify the family had been made; (3) failing 
to recognize that reasonable efforts to reunify are not required 
pursuant to § 43-283.01(4) when the parent of the child has sub
jected the child to aggravated circumstances, including aban
donment; and (4) reversing the termination of DeWayne's 
parental rights.  

STANDARD OF REVIEW 
[1] In an appeal from an order terminating parental rights, an 

appellate court tries factual questions de novo on the record.  
Appellate review is independent of the juvenile court's find
ings. However, when the evidence is in conflict, an appellate 
court may give weight to the fact that the juvenile court 
observed the witnesses and accepted one version of facts over 
another. In re Interest of Clifford M. et al., 261 Neb. 862, 626 
N.W.2d 549 (2001); In re Interest of Kalie W, 258 Neb. 46, 601 
N.W.2d 753 (1999).  

[2,3] An order terminating parental rights must be based on 
clear and convincing evidence. In re Interest of Clifford M. et
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al., supra; In re Interest of Joshua M. et al., 251 Neb. 614, 558 
N.W.2d 548 (1997). A juvenile's best interests are a primary 
consideration in determining whether parental rights should be 
terminated as authorized by the Nebraska Juvenile Code. In re 
Interest of Clifford M. et al., supra; In re Interest of Sunshine A.  
et al., 258 Neb. 148, 602 N.W.2d 452 (1999).  

[4] The interpretation of statutes presents questions of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. In re Interest of Dustin H. et al., 259 
Neb. 166, 608 N.W.2d 580 (2000); In re Interest of Rachael M.  
& Sherry M., 258 Neb. 250, 603 N.W.2d 10 (1999).  

ANALYSIS 
REASONABLE EFFORTS TO PRESERVE AND REUNIFY 

The State argues the Court of Appeals erred in holding that 
§ 43-283.01 entitled DeWayne to a separate hearing to determine 
whether the State had made reasonable efforts to preserve and 
reunify the family prior to the termination of his parental rights.  
Section 43-283.01, enacted in 1998 as part of L.B. 1041, states: 

(1) In determining whether reasonable efforts have been 
made to preserve and reunify the family and in making 
such reasonable efforts, the juvenile's health and safety are 
the paramount concern.  

(2) Except as provided in subsection (4) of this section, 
reasonable efforts shall be made to preserve and reunify 
families prior to the placement of a juvenile in foster care 
to prevent or eliminate the need for removing the juvenile 
from the juvenile's home and to make it possible for a 
juvenile to safely return to the juvenile's home.  

(3) If continuation of reasonable efforts to preserve and 
reunify the family is determined to be inconsistent with the 
permanency plan determined for the juvenile in accordance 
with a permanency hearing under section 43-1312, efforts 
shall be made to place the juvenile in a timely manner in 
accordance with the permanency plan and to complete 
whatever steps are necessary to finalize the permanent 
placement of the juvenile.
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(4) Reasonable efforts to preserve and reunify the fam
ily are not required if a court of competent jurisdiction has 
determined that: 

(a) The parent of the juvenile has subjected the juvenile 
to aggravated circumstances, including, but not limited to, 
abandonment, torture, chronic abuse, or sexual abuse; 

(b) The parent of the juvenile has (i) committed first or 
second degree murder to another child of the parent, (ii) 
committed voluntary manslaughter to another child of the 
parent, (iii) aided or abetted, attempted, conspired, or 
solicited to commit murder, or aided or abetted voluntary 
manslaughter of the juvenile or another child of the parent, 
or (iv) committed a felony assault which results in serious 
bodily injury to the juvenile or another minor child of the 
parent; or 

(c) The parental rights of the parent to a sibling of the 
juvenile have been terminated involuntarily.  

(5) If reasonable efforts to preserve and reunify the fam
ily are not required because of a court determination made 
under subsection (4) of this section, a permanency hearing, 
as provided in section 43-1312, shall be held for the juve
nile within thirty days after the determination, reasonable 
efforts shall be made to place the juvenile in a timely man
ner in accordance with the permanency plan, and whatever 
steps are necessary to finalize the permanent placement of 
the juvenile shall be made.  

(6) Reasonable efforts to place a juvenile for adoption or 
with a guardian may be made concurrently with reasonable 
efforts to preserve and reunify the family, but priority shall 
be given to preserving and reunifying the family as pro
vided in this section.  

In its opinion, the Court of Appeals defined the issue before it 
as whether § 43-283.01 mandates a separate hearing wherein the 
State must prove that it is making reasonable efforts to preserve 
and reunify the family if a parent requests such a separate hearing 
pursuant to § 43-283.01. The Court of Appeals then focused upon 
the language that "reasonable efforts shall be made to preserve 
and reunify families" found in subsection (2) of § 43-283.01.
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(Emphasis supplied.) See In re Interest of DeWayne G. & Devon 
G., 10 Neb. App. 177, 625 N.W.2d 849 (2001).  

Based on this "statutory directive" found in § 43-283.01(2), 
the Court of Appeals held that § 43-283.01 mandates a separate 
hearing on the issue of reasonable efforts to preserve and reunify 
under § 43-283.01 whenever the parent has "properly raised" the 
issue. In re Interest of DeWayne G. & Devon G., 10 Neb. App.  
at 183, 625 N.W.2d at 853. Accordingly, the Court of Appeals 
held that "DeWayne was entitled to a hearing on whether rea
sonable efforts have been made to preserve and reunify the fam
ily and allow for the safe return of the children to the home." Id.  
at 184, 625 N.W.2d at 854. Because the juvenile court denied 
DeWayne's request for a separate hearing on the issue of rea
sonable efforts to preserve and reunify, the Court of Appeals 
reversed the termination of DeWayne's parental rights and 
remanded the cause for further proceedings.  

[5-8] This issue presents a question of statutory interpreta
tion. In construing a statute, a court must look at the statutory 
objective to be accomplished, the problem to be remedied, or the 
purpose to be served, and then place on the statute a reasonable 
construction which best achieves the purpose of the statute, 
rather than a construction defeating the statutory purpose. In re 
Interest of Aaron K., 250 Neb. 489, 550 N.W.2d 13 (1996). See, 
also, In re Interest of Lisa 0., 248 Neb. 865, 540 N.W.2d 109 
(1995). Moreover, statutes pertaining to the same subject matter 
are to be construed together as if they were one law and effect 
given to every provision. Id. The components of a series or col
lection of statutes pertaining to a certain subject matter may be 
conjunctively considered and construed in pari materia to deter
mine the intent of the Legislature so that different provisions of 
the act are consistent, harmonious, and sensible. Id. See, also, 
Elsome v. Elsome, 257 Neb. 889, 601 N.W.2d 537 (1999). If the 
language of a statute is clear, the words of such statute are the 
end of any judicial inquiry regarding its meaning. In re Guar
dianship & Conservatorship of Garcia, 262 Neb. 205, 631 
N.W.2d 464 (2001); Mulinix v. Roberts, 261 Neb. 800, 626 
N.W.2d 220 (2001).  

[9] In its opinion, the Court of Appeals held that § 43-283.01 
requires a separate hearing on reasonable efforts if requested by
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the parent. However, the plain language of § 43-283.01 contains 
no such directive granting a parent or any other party the right 
to bring a motion requesting a "separate hearing" on the issue of 
reasonable efforts to preserve and reunify.  

Considering § 43-283.01 in accordance with the plain lan
guage of other statutory provisions of the juvenile code, it is 
clear the Legislature did not intend for § 43-283.01 to grant a 
party the right to a separate layer of "reasonable efforts" hear
ings. When § 43-283.01 was adopted, the Legislature at the 
same time amended selected statutes in the juvenile code to 
indicate the specific stages within juvenile proceedings during 
which the juvenile court must consider reasonable efforts to pre
serve and reunify families pursuant to § 43-283.01.  

In particular, the Legislature amended Neb. Rev. Stat.  
§ 43-284 (Reissue 1998), to require that when a juvenile is 
removed from his or her home based upon Neb. Rev. Stat.  
§ 43-247(3) or (4) (Reissue 1998), the court must make a "writ
ten determination" that, among other things, "reasonable efforts 
to preserve and reunify the family have been made if required 
under § 43-283.01." Similarly, Neb. Rev. Stat. § 43-254 (Reissue 
1998) was amended to state that once a juvenile has been tem
porarily removed from his or her home, orders continuing such 
out-of-home placement require the court to make a "written 
determination" that "reasonable efforts were made to preserve 
and reunify the family if required under subsections (1) through 
(4) of section 43-283.01." The Legislature also amended Neb.  
Rev. Stat. § 43-1315 (Reissue 1998) regarding status and per
manency planning reviews. Section 43-1315 states that when 
ordering a child to continue in placement outside the home, the 
court must make, among other things, a "written determination" 
that "reasonable efforts to preserve and reunify the family, if 
required under section 43-283.01, have been made." 

Finally, regarding the termination of parental rights pursuant 
to § 43-292, the Legislature incorporated § 43-283.01 into only 
§ 43-292(6). Subsection (6) now states that parental rights can 
be terminated when, "Following a determination that the juve
nile is one as described in subdivision (3)(a) of section 43-247, 
reasonable efforts to preserve and reunify the family if required 
under section 43-283.01, under the direction of the court, have



263 NEBRASKA REPORTS

failed to correct the conditions leading to the determination." 
Section 43-283.01 is not incorporated into any of the other 
grounds for seeking termination of parental rights.  

We additionally note that the plain language of §§ 43-284, 
43-254, 43-1315, and 43-292(6), as amended by the Legislature 
in 1998, recognizes that determinations regarding reasonable 
efforts are necessary only "if required" under § 43-283.01.  
Section 43-283.01 limits situations in which the State is 
required to provide reasonable efforts to preserve and reunify, 
by completely eliminating any such requirement in those situa
tions contemplated under § 43-283.01(4)(a), (b), and (c).  

[10] Construing this statutory framework in pari materia, we 
determine that the issue of reasonable efforts if required under 
§ 43-283.01 must be reviewed by the juvenile court (1) when 
removing from the home a juvenile adjudged to be under subsec
tions (3) or (4) of § 43-247 pursuant to § 43-284, (2) when the 
court continues a juvenile's out-of-home placement pending adju
dication pursuant to § 43-254, (3) when the court reviews a juve
nile's status and permanency planning pursuant to § 43-1315, and 
(4) when termination of parental rights to a juvenile is sought by 
the State under § 43-292(6).  

We recognize that the Court of Appeals' interpretation of 
§ 43-283.01 was further premised on its observation that "[p]rior 
to the enactment of § 43-283.01, there was no provision in the 
juvenile code which mandated reasonable efforts to preserve and 
reunify the family." In re Interest of DeWayne G. & Devon G., 10 
Neb. App. 177, 180, 625 N.W.2d 849, 852 (2001). However, rea
sonable efforts to reunify the family have been an integral part of 
the juvenile code since 1981. See 1981 Neb. Laws, L.B. 346. As 
enacted in 1981 and operative July 1, 1982, Neb. Rev. Stat.  
§ 43-246 (Reissue 1984) stated that "sections 43-245 to 43-2,129 
shall be construed . . . to assure every reasonable effort possible 
to reunite the juvenile and his or her family." (Emphasis sup
plied.) The State has often gone to considerable efforts to attempt 
to achieve reunification. See, e.g., In re Interest of S.R., D.R., and 
B.R., 239 Neb. 871, 479 N.W.2d 126 (1992).  

The changes wrought in 1998 by L.B. 1041, as stated by its 
introducer, State Senator Gerald E. Matzke, were intended to 
"[change] the emphasis under our law from reunification of the
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family .. . to the primary criteria of the health and safety of the 
child." Floor Debate, L.B. 1041, 95th Leg., 2d Sess. 11548 
(February 12, 1998). This change was mandated by the federal 
passage of the Adopted and Safe Families Act of 1997. As State 
Senator Matzke further observed, the 1998 changes to the 
Nebraska Juvenile Code were intended to help resolve the prob
lem of "children being left too long in foster care, often for 
many years." Id. at 11548.  

We determine that the plain language of § 43-283.01, con
strued in pari materia with other related portions of the juvenile 
code, does not support the Court of Appeals' determination that 
§ 43-283.01 provided DeWayne with a right to a separate hear
ing on the issue of reasonable efforts to preserve and reunify the 
family. DeWayne's motion for a hearing under § 43-283.01 did 
not occur in the context of proceedings under §§ 43-284, 
43-254, 43-1315, or 43-292(6). Instead, DeWayne's motion was 
filed in conjunction with a pending termination proceeding 
under § 43-292(1), (2), (4), and (7). His motion thus fell outside 
the procedural framework of § 43-283.01.  

Given our determination that DeWayne was not entitled to a 
separate independent hearing under § 43-283.01, it is unneces
sary to reach the State's second and third assignments of error.  

TERMINATION 

[11] The State asserts in its fourth assignment of error that the 
Court of Appeals erred in reversing the termination of DeWayne's 
parental rights. While the Court of Appeals did not reach the mer
its of the order terminating DeWayne's parental rights, it is an 
established rule that upon granting further review which results in 
the reversal of a decision of the Court of Appeals, this court may 
consider, as it deems appropriate, some or all of the assignments 
of error the Court of Appeals did not reach. See, Folgers 
Architects v. Kerns, 262 Neb. 530, 633 N.W.2d 114 (2001); Lange 
v. Crouse Cartage Co., 253 Neb. 718, 572 N.W.2d 351 (1998).  

In order to terminate parental rights, the State must prove by 
clear and convincing evidence that one of the statutory grounds 
enumerated in § 43-292 exists and that termination is in the 
child's best interests. In re Interest of Clifford M. et al., 261 Neb.  
862, 626 N.W.2d 549 (2001). Our de novo review of the record



263 NEBRASKA REPORTS

shows the State has proved by clear and convincing evidence 
that both children have been in out-of-home placement for 15 or 
more months of the last 22 months. Having determined the 
statutory ground enumerated in § 43-292(7) has been proved, we 
do not consider issues relating to the sufficiency of the evidence 
concerning the other statutory provisions identified by the trial 
court as grounds for termination. See In re Interest of Lisa W & 
Samantha W, 258 Neb. 914, 606 N.W.2d 804 (2000).  

[12,13] The only remaining issue is whether terminating 
DeWayne's parental rights is in the children's best interests. We 
have held that where a parent is unable or unwilling to rehabili
tate himself or herself within a reasonable time, the best inter
ests of the child require termination of the parental rights. In re 
Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 
(1997). Children cannot, and should not, be suspended in foster 
care or be made to await uncertain parental maturity. Id.; In re 
Interest of Sunshine A., 258 Neb. 148, 602 N.W.2d 452 (1999).  

Our de novo review of the record shows that after DeWayne Jr.  
was born, DeWayne did not acknowledge to Bivens or the court 
that he was DeWayne Jr.'s father until the child was over 6 months 
old. When DeWayne attended DeWayne Jr.'s dispositional hear
ing on April 30, 1996, he identified himself merely as a friend of 
the family. For the first year and 7 months of DeWayne Jr.'s life, 
when DeWayne was not incarcerated, he had little contact with 
DeWayne Jr. There were only three recorded visits by DeWayne 
during this time period, although he claims he visited more fre
quently than the record indicates. While our review is de novo, we 
do give weight to the fact that the juvenile court observed the wit
nesses and accepted Bivens' version of the facts over DeWayne's.  
See In re Interest of Clifford M. et al., supra. Our review of the 
record shows that while DeWayne was not incarcerated, he made 
no effort to parent DeWayne Jr., provide a home for him, or pro
vide for him financially.  

[14] The record further shows that DeWayne knowingly and 
deliberately violated his probation. He knew he was on probation 
for five separate felony convictions and knew the consequence of 
his actions, if discovered, would lead to revocation of his proba
tion. DeWayne also knew that DeWayne Jr.'s biological mother 
was expecting another child fathered by DeWayne when he
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violated his probation. DeWayne's deliberate probation violation 
placed him in a position where he was unable to parent DeWayne 
Jr. or Devon, and could not provide for any of their needs. We 
have previously noted that in a case involving termination of 
parental rights, it is proper to consider a parent's inability to per
form his or her parental obligations because of incarceration. In re 
Interest of Kalie W, 258 Neb. 46, 601 N.W.2d 753 (1999).  
Furthermore, "While incarceration alone is not a basis for termi
nation of parental rights [DeWayne's] incarceration has con
tributed to the neglect of [his] children." See In re Interest of 
Joshua M. et al., 256 Neb. 596, 613, 591 N.W.2d 557, 568 (1999).  

As we noted in In re Interest of L. V, 240 Neb. 404, 418, 482 
N.W.2d 250, 259-60 (1992): 

"Incarceration of a parent, standing alone, does not fur
nish a ground for automatic termination of parental rights. .  
. . Incarceration, however, does not insulate an inmate from 
the termination of his parental rights if the record contains 
the clear and convincing evidence that would support the 
termination of the rights of any other parent." 

Quoting In re Randy Scott B., 511 A.2d 450 (Me. 1986).  
DeWayne has not parented DeWayne Jr. or Devon at any time 

since their births. DeWayne Jr. and Devon have languished in 
foster care for years as a result of DeWayne's actions. At the 
time of the termination proceedings, DeWayne Jr. had been in 
foster care for approximately 4 years 7 months and Devon had 
been in foster care for approximately 2 years 11 months. It is 
worth repeating our statement from In re Interest of Sunshine A., 
258 Neb. at 158, 602 N.W.2d at 460, that the "concept of per
manency is not simply a 'buzzword.'" 

In our de novo review of the record, we find that it is in the 
children's best interests that DeWayne's parental rights be 
terminated.  

CONCLUSION 
Based on the foregoing reasons, we reverse the decision of 

the Court of Appeals and remand the cause with directions that 
the Court of Appeals affirm the decision of the juvenile court 
terminating DeWayne's parental rights.  

REVERSED AND REMANDED WITH DIRECTIONS.
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STATE OF NEBRASKA, APPELLEE, V.  
CHARLES KUBIN, APPELLANT.  

638 N.W.2d 236 

Filed January 25, 2002. No. S-01-099.  

1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the trial court.  

2. Courts: Appeal and Error. In reviewing decisions of the district court which 
affirmed, reversed, or modified decisions of the county court, a higher appellate court 
will consider only those errors specifically assigned in the appeal to the district court 
and again assigned as error in the appeal to the higher appellate court.  

3. Constitutional Law: Statutes: Pleas: Waiver. Under Neb. Rev. Stat. § 29-1812 
(Reissue 1995), once a defendant has entered a plea, or a plea is entered for the 
defendant by the court, the defendant waives all facial constitutional challenges to a 
statute unless that defendant asks leave of the court to withdraw the plea and there
after files a motion to quash.  

Appeal from the District Court for Dodge County, F.A.  
GOsSErr IH, Judge, on appeal thereto from the County Court for 
Dodge County, DANIEL J. BECKWITH, Judge. Judgment of District 
Court affirmed.  

William G. Line for appellant.  

Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
After a bench trial in county court, Charles Kubin was con

victed of driving while under the influence of alcoholic liquor 
(DUI), in violation of Neb. Rev. Stat. § 60-6,196 (Supp. 1999).  
Kubin appealed to the district court. He claimed that the county 
court erred in failing to sustain his motion to quash. The motion 
to quash facially challenged the constitutionality of § 60-6,196(8).  
That statutory provision mandates the sentencing court to order 
an alcohol assessment and empowers the court to order the con
victed person to complete the assessment recommendations-in 
addition to any statutory penalty imposed. The district court 
affirmed Kubin's conviction and sentence, and he appeals.
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We affirm because Kubin waived his right to facially chal
lenge the constitutionality of the statute by failing to withdraw 
the plea entered by the court on his behalf.  

BACKGROUND 
In June 2000, Kubin was charged with DUI and failing to stop 

at a red light. At his arraignment in county court, he pled guilty 
to the charge of violating a traffic signal but stood mute on the 
DUI charge. His counsel stated that he had filed a motion to 
quash the complaint on the DUI charge, and the court entered a 
plea of not guilty on his behalf.  

The motion to quash challenged the constitutionality of 
§ 60-6,196(8), alleging the punishment provisions of the statute 
(1) are vague and give trial judges unlimited discretion in the 
range of penalties that they can impose, (2) violate the separa
tion of powers clause of the Nebraska Constitution, and (3) vio
late the proscription against cruel and unusual punishment 
found in the Eighth Amendment to the U.S. Constitution and in 
the Nebraska Constitution, article I, §§ 9 (prohibiting excessive 
fines and cruel and unusual punishment) and 15 (requiring 
penalties to be proportional to the nature of the offense).  

But the record indicates that the motion to quash was not filed 
until the day after the arraignment hearing, at which hearing the 
court entered a plea of not guilty for Kubin.  

At the trial on the DUI charge, the county court received a 
stipulation regarding the facts and found Kubin guilty of DUL. At 
the sentencing hearing, the court ordered that Kubin be placed on 
probation, pay a fine, complete community service, and complete 
the alcohol assessment recommendations. Kubin appealed that 
sentence to the district court, which remanded with instructions 
for the county court to set out the recommendations that Kubin 
was required to complete. On remand, the county court then 
ordered a presentence investigation. After receiving the assess
ment recommendations and the cost estimates for the treatment 
plan, the county court resentenced Kubin as before.  

Kubin again appealed to the district court. He argued that the 
county court erred in failing to sustain his motion to quash, and 
he renewed the constitutional arguments made in that motion.  
The district court affirmed the judgment.
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ASSIGNMENTS OF ERROR 
Kubin assigns that both the county court and the district court 

erred in failing to find that § 60-6,196(8) violates article I, §§ 9 
and 15, of the Nebraska Constitution.  

STANDARD OF REVIEW 
[1] Whether a statute is constitutional is a question of law; 

accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the trial 
court. State v. Hansen, 258 Neb. 752, 605 N.W.2d 461 (2000).  

[2] In reviewing decisions of the district court which 
affirmed, reversed, or modified decisions of the county court, a 
higher appellate court will consider only those errors specifi
cally assigned in the appeal to the district court and again 
assigned as error in the appeal to the higher appellate court.  
State v. Feiling, 255 Neb. 427, 585 N.W.2d 456 (1998).  

ANALYSIS 
Kubin contends that § 60-6,196(8) is facially unconstitutional 

because it gives a court unlimited discretion to impose, or not 
impose, the costs for a rehabilitative treatment program which 
constitutes an excessive monetary penalty. The State, however, 
correctly contends that Kubin's constitutional arguments on 
appeal are procedurally barred because Kubin's motion to quash 
was not filed until the day after the court entered a plea of not 
guilty on his behalf, and, therefore, he has waived any defects 
alleged in the motion.  

[3] Once a defendant has entered a plea, the defendant waives 
all facial constitutional challenges to a statute unless that 
defendant asks leave of the court to withdraw the plea and there
after files a motion to quash. See, Neb. Rev. Stat. § 29-1812 
(Reissue 1995); State v. Kanarick, 257 Neb. 358, 598 N.W.2d 
430 (1999). Further, "[t]his statute has long been interpreted to 
include the situation where a plea is entered for the defendant by 
the court." State v. Severin, 250 Neb. 841, 846, 553 N.W.2d 452, 
456 (1996). Because Kubin failed to withdraw the plea entered 
by the court, we conclude that he waived his right to facially 
challenge the statute.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.  

DIANN M. MANNING, APPELLANT.  

638 N.W.2d 231 

Filed January 25, 2002. No. S-01-130.  

I. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court's ruling on a motion to suppress 
evidence, apart from determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous. In making this determination, an 
appellate court does not reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes into consideration that 
it observed the witnesses.  

2. Judgments: Appeal and Error. Regarding questions of law, an appellate court is obli
gated to reach a conclusion independent of the determination reached by the trial court.  

3. Motions to Suppress: Search and Seizure: Appeal and Error. In considering a trial 
court's ruling on a motion to suppress evidence obtained by a search, an appellate 
court first determines whether there is an initial illegality involved in the search. If 
there is an initial determination that the search was illegal, then the court must deter
mine whether the evidence that the defendant seeks to suppress is sufficiently attenu
ated from the illegal search.  

Appeal from the District Court for Hall County: TERESA K.  
LUTHER, Judge. Affirmed.  

Gerard A. Piccolo, Hall County Public Defender, for appellant.  

Don Stenberg, Attorney General, and David K. Arterburn for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Following a bench trial, Diann M. Manning was convicted of 
possession of a controlled substance, in violation of Neb. Rev.  
Stat. § 28-416(3) (Cum. Supp. 2000). Manning claims that evi
dence obtained during a search of her purse while police officers 
were executing an unrelated search warrant on her house was 
inadmissible and that the trial court erred in overruling her 
motions to suppress.
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SCOPE OF REVIEW 
[1] A trial court's ruling on a motion to suppress evidence, 

apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses.  
State v. Peters, 261 Neb. 416, 622 N.W.2d 918 (2001).  

[2] Regarding questions of law, an appellate court is obli
gated to reach a conclusion independent of the determination 
reached by the trial court. State v. Franco, 257 Neb. 15, 594 
N.W.2d 633 (1999).  

FACTS 
On February 22, 2000, Sgt. Robert Falldorf served a warrant 

on Manning's residence in Grand Island, Nebraska. The police 
were searching for stolen property as part of an investigation of 
which Manning was not the subject.  

When the police officers arrived at Manning's residence, only 
her son was present, but Manning arrived while the search was in 
progress. Officer Tony Keiper then asked Manning about her use 
of methamphetamine, and Manning replied that she had quit 
using the drug months ago. When Manning later asked if she 
could leave with her son, Keiper told her that she was free to 
leave, but Keiper asked Manning's permission to search her vehi
cle before she left. Manning gave Keiper permission to search the 
vehicle but told Keiper to retrieve her purse from the vehicle 
because drugs were located in the purse. Keiper then searched 
the purse in Manning's presence and found three separate quan
tities of what was later determined to be methamphetamine.  

Manning was charged with possession of a controlled sub
stance. Prior to trial, she filed three motions to suppress. One 
motion alleged that her statements were not voluntarily made.  
The second motion alleged that the "stop" was not made upon a 
reasonable and articulable suspicion. The third moved to sup
press "the fruits of the arrest and search and seizure made in this 
case for the reason that the arrest and search and seizure were
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made without probable cause or without benefit of a warrant..  
. The trial court treated all three motions as one motion at a 

hearing held on September 20, 2000.  
At the hearing, the State and Manning entered into an oral 

stipulation that the only reason the officers were at the residence 
was to serve and execute the search warrant. The parties stipu
lated that Manning gave consent to the search of her purse, which 
was in her vehicle parked in the driveway, and that the purse was 
retrieved from the vehicle and searched in Manning's presence.  

Two days after the hearing, the State moved to reopen the evi
dence. The State claimed that prior to the suppression hearing, 
it was unaware that the basis for the motion to suppress was that 
the search warrant was invalid. The State's motion was granted.  
The State then offered a written stipulation similar to the oral 
stipulation and called Falldorf to testify about his contact with 
one of the informants who provided information used to obtain 
the warrant. Falldorf's testimony was offered for the limited 
purpose of determining whether there were misleading facts 
omitted from the affidavit. Falldorf also testified that he was 
present when the warrant was served.  

The trial court overruled the motions to suppress and made the 
following findings of fact: On February 22, 2000, a search war
rant was issued pursuant to an affidavit and was served on 
Manning's residence in Grand Island. While the officers were 
searching the residence, Manning arrived and spoke with offi
cers. According to the stipulated facts, Manning consented to a 
search of her purse, which was in her vehicle parked in the drive
way. Manning was not in custody or under arrest at the time.  

The trial court considered three issues: (1) whether the search 
warrant was valid; (2) if the warrant was not valid, whether the 
officers acted in good faith; and (3) if the warrant was not valid, 
whether the consent given by Manning to search her purse was 
an intervening circumstance sufficient to attenuate the connec
tion between the execution of the search warrant and the seizure 
of the drugs found in Manning's purse.  

The trial court noted that an affidavit in support of a search 
warrant must contain sufficient information to establish the reli
ability of the informant upon whose information the affidavit 
relied. Among the ways in which the reliability of an informant
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may be established are by showing in the affidavit to obtain a 
search warrant that (1) the informant has given reliable infor
mation to police officers in the past, (2) the informant is a citi
zen informant, (3) the informant has made a statement that is 
against his or her penal interest, and (4) a police officer's inde
pendent investigation establishes the informant's reliability or 
the reliability of the information the informant has given. State 
v. Peters, 261 Neb. 416, 622 N.W.2d 918 (2001).  

Police had received information concerning stolen property 
from the victim of a residential burglary, and the victim's infor
mation eventually led police to Manning's home. The trial court 
found that the victim was a citizen informant. The victim 
relayed information from a second individual regarding the 
identity and location of the perpetrator. Although the victim's 
reliability was established, she did not supply any information to 
establish the reliability of the second individual. Another infor
mant, who shared a cellblock at the Hall County jail with a sus
pect in the burglary, informed the police of a possible recipient 
of the stolen property.  

The trial court concluded that on its face, the affidavit was 
insufficient regarding the information provided by the cellmate.  
The affidavit did not state that the cellmate had given reliable 
information in the past or that he was a citizen informant, and no 
information provided by the cellmate was independently veri
fied by Falldorf. Furthermore, certain information given by the 
cellmate concerning the location of the stolen property had been 
found to be false. Although Falldorf testified in court that he had 
received reliable information from the cellmate in the past, the 
affidavit did not address the cellmate's reliability.  

In considering whether there was a good faith exception 
based upon United States v. Leon, 468 U.S. 897, 104 S. Ct.  
3405, 82 L. Ed. 2d 677 (1984), the trial court found that it was 
unreasonable for the officer to rely on the affidavit because it did 
not contain any information as to the reliability of the only two 
individuals who had provided information about the location of 
the stolen property-the second individual and the cellmate.  

The trial court then considered whether exceptions to the 
exclusion of evidence derived from an illegal warrant should be 
applied even though Manning consented to the search. The trial
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court found that Manning had returned home in the midst of a 
search and engaged in voluntary conversations with the officers.  
The officers asked if they could search Manning's purse, which 
was located in a vehicle that was not included in the search war
rant. Manning voluntarily consented to the request, and the trial 
court concluded that her consent to a search unrelated to the 
warrant was a sufficient intervening circumstance to purge the 
taint of the illegal warrant. The trial court overruled the motions 
to suppress.  

At the bench trial, Manning renewed her objection to the evi
dence obtained when Keiper searched her purse. The objection 
was overruled, and Manning was found guilty of possession of a 
controlled substance. She was placed on probation for 24 months.  

ASSIGNMENT OF ERROR 
Manning's only assignment of error is that the trial court 

erred in overruling her motions to suppress.  

ANALYSIS 
In determining whether the trial court erred in overruling her 

motions to suppress, Manning requests that this court adopt a de 
novo standard of review in "taint determinations," brief for 
appellant at 8, which is the same standard applied when an 
appellate court reviews determinations of reasonable suspicion 
and probable cause. Manning admits, however, that taint deter
minations are not included in probable cause and reasonable 
suspicion determinations.  

A trial court's ruling on a motion to suppress evidence, apart 
from determinations of reasonable suspicion to conduct investi
gatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Peters, 261 Neb. 416, 622 N.W.2d 
918 (2001). In making this determination, an appellate court 
does not reweigh the evidence or resolve conflicts in the evi
dence, but, rather, recognizes the trial court as the finder of fact 
and takes into consideration that it observed the witnesses. Id.  

Manning claims that Nebraska law suggests that taint deter
minations have been reviewed under a de novo standard since 
1996. However, in the cases upon which Manning relies, a de 
novo standard of review was used only to determine whether
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there was probable cause or reasonable suspicion. See, State v.  
Fitch, 255 Neb. 108, 582 N.W.2d 342 (1998) (clear error in 
applying good faith exception; lower court did not reach attenu
ation question); State v. Merrill, 252 Neb. 510, 563 N.W.2d 340 
(1997) (no legitimate expectation of privacy); State v. Runge, 8 
Neb. App. 715, 601 N.W.2d 554 (1999) (determination of prob
able cause reviewed de novo); State v. Mays, 6 Neb. App. 855, 
578 N.W.2d 453 (1998) (police lacked reasonable suspicion for 
stop), overruled on other grounds, State v. Anderson, 258 Neb.  
627, 605 N.W.2d 124 (2000).  

[3] In considering a trial court's ruling on a motion to suppress 
evidence obtained by a search, an appellate court first determines 
whether there is an initial illegality involved in the search. If such 
determination involves a consideration of whether an officer 
acted with reasonable suspicion or probable cause, that determi
nation will be reviewed de novo. See, Ornelas v. United States, 
517 U.S. 690, 116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996); State 
v. Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996). If there is an 
initial determination that the search was illegal, then the court 
must determine whether the evidence that the defendant seeks to 
suppress is sufficiently attenuated from the illegal search. The 
appellate court reviews this taint analysis for clear error, which is 
the standard applied in all other rulings on motions to suppress, 
apart from determinations of probable cause and reasonable sus
picion. See id.  

The trial court determined that Manning's consent was suffi
ciently attenuated from the invalid search warrant and therefore 
overruled the motions to suppress. Manning claims this was 
error because the search of her residence was illegal and her 
consent to the search of her purse was the fruit of that illegality.  

Our analysis of whether the search of Manning's purse was 
sufficiently attenuated from the illegal search begins with Wong 
Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 
441 (1963). In Wong Sun, the Court stated: 

We need not hold that all evidence is "fruit of the poi
sonous tree" simply because it would not have come to 
light but for the illegal actions of the police. Rather, the 
more apt question in such a case is "whether, granting 
establishment of the primary illegality, the evidence to
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which instant objection is made has been come at by 
exploitation of that illegality or instead by means suffi
ciently distinguishable to be purged of the primary taint." 
Maguire, Evidence of Guilt, 221 (1959).  

371 U.S. at 487-88.  
In State v. Abdouch, 230 Neb. 929, 434 N.W.2d 317 (1989), 

we found that the evidence was tainted. We stated: 
"In the typical case in which the defendant was present 
when incriminating evidence was found in an illegal search 
or in which the defendant was confronted by the police 
with evidence they had illegally seized, it is apparent that 
there has been an 'exploitation of that illegality' when the 
police subsequently question the defendant about that evi
dence or the crime to which it relates. This is because 'the 
realization that the "cat is out of the bag" plays a signifi
cant role in encouraging the suspect to speak.' . .  

Id. at 945, 434 N.W.2d at 327.  
The case at bar does not involve a confession obtained by 

police after confronting Manning with evidence of the crime for 
which she was subsequently convicted. The search for stolen 
property was completely unrelated to the search of Manning's 
purse. Manning was not the subject of the original investigation, 
and she was not confronted with any illegally obtained evidence 
against her. No evidence indicated that she was threatened or 
coerced in any manner, and it was stipulated that Manning con
sented to the search of her purse.  

Manning argues that the only reason the officers were at her 
residence was to serve the illegal search warrant and that if the 
officers had not been there, her purse would not have been 
searched. She argues that the officers took advantage of a bad 
warrant to convince her to consent. Her argument that officers 
exploited the initial illegality is based only on the premise that 
the officers would not have asked to search her purse had they 
not been at her residence during the invalid search. This "but 
for" test was rejected in both Wong Sun and Brown v. Illinois, 
422 U.S. 590, 95 S. Ct. 2254, 45 L. Ed. 2d 416 (1975).  

At the suppression hearing, the written stipulation indicated 
that Manning was free to leave. There was no claim that 
Manning's consent to the search was involuntary. In fact, the
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record indicates that her permission to search the purse was vol
untary. The initial illegality was not exploited in obtaining 
Manning's consent to search her vehicle and her purse. Thus, the 
trial court was not clearly erroneous in concluding that the 
search of Manning's purse was sufficiently attenuated from the 
illegal search due to her voluntary consent.  

CONCLUSION 
The trial court did not err in overruling Manning's motions to 

suppress. The judgment of conviction and sentence are affirmed.  
AFFIRMED.  

HOWARD S. FACKLER AND PATRICIA A. FACKLER, 
HUSBAND AND WIFE, APPELLANTS, V.  

ROGER M. GENETZKY, APPELLEE.  
638 N.W.2d 521 

Filed February 1, 2002. No. S-00-758.  

1. Directed Verdict. The party against whom a verdict is directed is entitled to the ben
efit of all proper inferences deducible from the relevant evidence.  

2. Directed Verdict: Appeal and Error. In reviewing a trial court's ruling on a motion 
for directed verdict, an appellate court must treat the motion as an admission of the 
truth of all competent evidence submitted on behalf of the party against whom the 
motion is directed; such being the case, the party against whom the motion is directed 
is entitled to have every controverted fact resolved in its favor and to have the bene
fit of every inference which can reasonably be deduced from the evidence.  

3. Negligence: Proof: Proximate Cause. In an action involving professional negligence, 
the burden of proof is upon the plaintiff to demonstrate the generally recognized pro
fessional standard of care, that there was a deviation from that standard by the defend
ant, and that the deviation was the proximate cause of the plaintiff s alleged injuries.  

4. Negligence: Proximate Cause. A defendant's negligence is not actionable unless it 
is a proximate cause of the plaintiffs injuries or is a cause that proximately con
tributed to them.  

5. Malpractice: Physician and Patient: Proof: Proximate Cause. Proximate causa
tion requires proof necessary to establish that a physician's deviation from the stan
dard of care caused or contributed to the injury or damage to the plaintiff.  

6. Expert Witnesses. Where the character of an alleged injury is not objective, but, 
rather, subjective, the cause and extent of the injury must be established by expert 
medical testimony.  

7. . Subjective injuries may be inferred only from their symptoms and, conse
quently, require medical expert testimony to determine the cause and extent thereof.
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8. Malpractice: Physicians and Surgeons: Expert Witnesses: Words and Phrases.  
Although expert medical testimony need not be couched in the magic words "reason
able medical certainty" or "reasonable probability," it must be sufficient as examined 
in its entirety to establish the crucial causal link between the plaintiffs injuries and 
the defendant's negligence.  

9. : : _ Medical expert testimony regarding causation based upon 
possibility or speculation is insufficient; it must be stated as being at least "probable," 
in other words, more likely than not.  

10. Pleadings. The purpose of pleadings is to frame the issues upon which a cause of action 
is to be tried, and the issues in a given case will be limited to those which are pled.  

11. Trial: Evidence. A party who objects to evidence and causes it to be excluded can
not complain that the trial court erred in excluding the evidence.  

Appeal from the District Court for Dakota County: MAURICE 
REDMOND, Judge. Affirmed.  

Dorothy A. Schinzel for appellants.  

Charles T. Patterson and Patrick L. Sealey, of Heidman, 
Redmond, Fredregill, Patterson, Plaza, Dykstra & Prahl, L.L.P., 
for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Howard S. Fackler and Patricia A. Fackler sued Roger M.  
Genetzky, D.V.M., for alleged professional negligence that 
resulted in the deaths of two horses owned by the Facklers. In 
Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d 884 (1999), we 
reversed the trial court's decision to grant summary judgment on 
the professional negligence claims and remanded the cause for 
further proceedings. At the close of the Facklers' evidence, the 
trial court directed a verdict in favor of Dr. Genetzky, and the 
Facklers appeal.  

SCOPE OF REVIEW 
[1] The party against whom a verdict is directed is entitled to 

the benefit of all proper inferences deducible from the relevant 
evidence. Steele v. Sedlacek, 261 Neb. 794, 626 N.W.2d 224 
(2001), modified 262 Neb. 1, 626 N.W.2d 224.
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[2] In reviewing a trial court's ruling on a motion for directed 
verdict, an appellate court must treat the motion as an admission 
of the truth of all competent evidence submitted on behalf of the 
party against whom the motion is directed; such being the case, 
the party against whom the motion is directed is entitled to have 
every controverted fact resolved in its favor and to have the ben
efit of every inference which can reasonably be deduced from 
the evidence. Traphagan v. Mid-America Traffic Marking, 251 
Neb. 143, 555 N.W.2d 778 (1996).  

FACTS 
In June 1995, the Facklers owned horses named "Indian 

Magic" and "Patricia Gold." Both horses were kept at Atokad 
racetrack, where Dr. Genetzky was the practicing veterinarian.  

Dr. Genetzky has been a licensed veterinarian for more than 28 
years. He received his doctor of veterinary medicine degree from 
Kansas State University in 1972. In June 1995, he was licensed in 
both Nebraska and South Dakota. His practice involved mostly 
large animals, with an emphasis on equine species.  

In their petition, the Facklers alleged that on June 17, 1995, 
they had requested that Dr. Genetzky give Indian Magic an 
injection of Lasix and an injection of "Bute," two commonly 
used equine medicines. On June 19, Howard Fackler noticed 
that the horse had swelling in its neck. The horse died during the 
night of June 19. The Facklers alleged that the death of Indian 
Magic was caused by an infection and that the infection was the 
result of Dr. Genetzky's practice of nonsterile procedures while 
giving the injections.  

By videotape deposition, Vickie Cooper, D.V.M., stated that 
she had performed a necropsy on Indian Magic and that at the 
time, the horse was in an advanced state of decomposition. Dr.  
Cooper did not find any evidence in the major organs that could 
have caused the death. Her report stated that clostridial myositis 
(bacterial infection) was found in the neck area where the injec
tions had been given. She opined that the bacterial infection 
could possibly have resulted from the contamination of a wound.  
She noted that clostridial bacteria are found in a horse's gas
trointestinal tract, are ubiquitous within a horse's environment, 
and proliferate throughout the body during decomposition.

70



FACKLER v. GENETZKY 71 

Cite as 263 Neb. 68 

Dr. Cooper could not state that the death of Indian Magic was 
caused by the injections or a bacterial infection, but that a num
ber of factors could have caused the horse's death. The degree of 
decomposition masked any changes that could have led to a 
more distinctive diagnosis.  

The Facklers further alleged they requested that Dr. Genetzky 
administer a lubricating injection to one of Patricia Gold's 
knees. On June 4, 1995, Dr. Genetzky administered a substance 
called Vetalog, which the Facklers claimed is not a lubricant, 
but, instead, acts to "freeze" an animal's joint. The Facklers 
claim they were not told of the possible side effects of Vetalog.  

Howard Fackler claimed that Patricia Gold was not having any 
trouble using her knee but that it was "just warm." He stated that 
the leg "supposedly shattered" when the horse raced 2 or 3 days 
after the injection was administered. After the injury, Patricia 
Gold was confined to a small area in an attempt to facilitate heal
ing of the knee. However, in November 1995, the horse escaped 
from the confined area and while running "snapped the leg clean 
off." The following day, the Facklers had the horse destroyed.  

A jury trial began on June 14, 2000, and at the close of the 
Facklers' evidence, Dr. Genetzky's motion for directed verdict 
was sustained by the trial court.  

ASSIGNMENTS OF ERROR 
The Facklers assign as error that the trial court erred in (1) 

granting a directed verdict to Dr. Genetzky, (2) failing to permit 
the Facklers to prepare and submit as evidence charts regarding 
the expected earnings of the horses, and (3) "not permitting 
[them] to submit all of the report Witness Dan Sweetwood had 
with him." 

ANALYSIS 
[3-7] In an action involving professional negligence, the bur

den of proof is upon the plaintiff to demonstrate the generally 
recognized professional standard of care, that there was a devi
ation from that standard by the defendant, and that the deviation 
was the proximate cause of the plaintiff's alleged injuries.  
Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d 884 (1999). A 
defendant's negligence is not actionable unless it is a proximate 
cause of the plaintiff's injuries or is a cause that proximately
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contributed to them. Doe v. Zedek, 255 Neb. 963, 587 N.W.2d 
885 (1999). Proximate causation requires proof necessary to 
establish that the physician's deviation from the standard of care 
caused or contributed to the injury or damage to the plaintiff. Id.  
Where the character of an alleged injury is not objective, but, 
rather, subjective, the cause and extent of the injury must be 
established by expert medical testimony. Id. Subjective injuries 
may be inferred only from their symptoms and, consequently, 
require medical expert testimony to determine the cause and 
extent thereof. Id.  

The party against whom a verdict is directed is entitled to the 
benefit of all proper inferences deducible from the relevant evi
dence. Steele v. Sedlacek, 261 Neb. 794, 626 N.W.2d 224 
(2001), modified 262 Neb. 1, 626 N.W.2d 224. In reviewing a 
trial court's ruling on a motion for directed verdict, an appellate 
court must treat the motion as an admission of the truth of all 
competent evidence submitted on behalf of the party against 
whom the motion is directed; such being the case, the party 
against whom the motion is directed is entitled to have every 
controverted fact resolved in its favor and to have the benefit of 
every inference which can reasonably be deduced from the evi
dence. Traphagan v. Mid-America Traffic Marking, 251 Neb.  
143, 555 N.W.2d 778 (1996).  

At trial, the Facklers asserted that Dr. Genetzky was negligent 
because he failed to have Indian Magic held properly while the 
injections were administered and either failed to clean the area 
of the neck where the injections were given or failed to use a 
new needle.  

Dr. Cooper and Harald Boschult, D.V.M., testified regarding 
the standard of care for administering an injection to a horse. Dr.  
Boschult stated that the area should be cleaned of debris as 
much as possible and that it would be advisable to have some
one restrain the horse while the injection is given. Dr. Boschult 
noted that the State Racing Commission requires veterinarians 
to use single-use disposable needles.  

Dr. Cooper testified that if she were to give an injection, she 
would make sure there was not excessive gross contamination at 
the site of the injection. Dr. Cooper stated that reusing a needle 
could increase the potential for contamination of that needle.
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Giving the Facklers the benefit of all reasonable inferences 
from such testimony, we conclude that the testimonies of Drs.  
Boschult and Cooper were sufficient to establish the generally 
recognized medical standard of care required for giving a horse 
an injection.  

Next, the Facklers were required to prove that Dr. Genetzky 
deviated from this standard. John Loghry, a horse owner, testi
fied that when Dr. Genetzky gave injections to Loghry's horses, 
he did not wipe down the area. Another horse owner, Ron 
Brockert, testified that he had seen Dr. Genetzky use the same 
needle on more than one horse and that on one occasion, he wit
nessed Dr. Genetzky wash his equipment with a garden hose.  

Patricia Fackler was present when Dr. Genetzky administered 
the injection of Lasix to Indian Magic. Although she saw Dr.  
Genetzky grab a syringe from his pocket, she turned away 
because she does not like needles. She did not see Dr. Genetzky 
brush or clear the area prior to removing the syringe from his 
pocket. Howard Fackler testified that he held Indian Magic 
when Dr. Genetzky administered the injection of Bute. Howard 
Fackler said that Dr. Genetzky placed his finger on the horse's 
neck, the vein popped up, and the injection was administered.  
After he pulled out the needle, Dr. Genetzky wiped his hand 
over Indian Magic's neck.  

Dr. Genetzky testified that when he administers an injection, 
he pushes on the vein until it becomes distended. With his right 
hand, he injects the needle into the vein. After the injection, he 
wipes off the skin.  

We cannot say that the evidence presented was sufficient to 
establish that Dr. Genetzky deviated from the standard of care set 
forth by Drs. Boschult and Cooper. No evidence was presented to 
establish that the area where the injections were administered was 
unclean or that the needle had been reused. On cross-examination, 
Dr. Boschult could not say that Dr. Genetzky had acted outside 
the standard of care.  

The Facklers assert that the death of Indian Magic was most 
likely caused by toxic poisoning. The necropsy report stated: 
"Gross and histopathological changes are consistent with 
clostridial myositis possibly resulting from contamination of a 
wound area... . Often, animals will die within 24 hour[s] after
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onset of local signs as a result of toxin production from bacte
rial agents as well as degenerating cell components." 

In her videotaped deposition, Dr. Cooper was asked: "From 
your having examined the horse and with your knowledge of 
having a veterinary degree and even a Ph.D. in this area, would 
you say that this - the death of this horse could have been 
caused by something happening when the Bute shot was given?" 
Dr. Cooper answered: "I cannot say that, no." Dr. Cooper was 
then asked: "Would you give any - would you say with any 
certainty that you could - that if anything else could have 
caused the death?" She responded: "A number of things could 
have potentially caused the death." At trial, Dr. Boschult testi
fied that the necropsy report was suggestive that bacteria caused 
Indian Magic's death.  

The Facklers offered testimony that six or seven other horses 
at the racetrack had swollen necks at approximately the same 
time as Indian Magic. When asked what might have caused the 
horses to develop swollen necks, Dr. Cooper stated that there 
"could be contamination of the substance that was being 
injected; contamination of the needles and syringes used; poor 
technique." Dr. Cooper stated that these were "potential things 
that could cause lesion formation in the neck." 

[8,9] Assuming the truth of all competent evidence submitted 
on behalf of the Facklers, resolving every controverted fact in 
the Facklers' favor, and giving them the benefit of every infer
ence that can reasonably be deduced from the evidence, the 
Facklers have failed to establish their burden of proof that the 
injections administered by Dr. Genetzky were the proximate 
cause of Indian Magic's death. Although expert medical testi
mony need not be couched in the magic words "reasonable med
ical certainty" or "reasonable probability," it must be sufficient 
as examined in its entirety to establish the crucial causal link 
between the plaintiff's injuries and the defendant's negligence.  
Doe v. Zedek, 255 Neb. 963, 587 N.W.2d 885 (1999). Medical 
expert testimony regarding causation based upon possibility or 
speculation is insufficient; it must be stated as being at least 
"probable'" in other words, more likely than not. Id.  

The testimony given by Drs. Boschult and Cooper did not 
establish the cause of Indian Magic's death or whether any

74



FACKLER v. GENETZKY 75 

Cite as 263 Neb. 68 

negligence on Dr. Genetzky's part could have proximately 
caused the death. The Facklers have failed to produce any evi
dence by which a jury could reasonably conclude that the death 
of Indian Magic was caused by negligence on the part of Dr.  
Genetzky. Therefore, the trial court correctly directed a verdict 
in favor of Dr. Genetzky regarding the death of Indian Magic.  

The Facklers also assert that Dr. Genetzky was negligent in 
administering an injection of Vetalog to Patricia Gold. Howard 
Fackler testified that he requested a lubricating cortisone injec
tion. Vetalog is a cortisone injection, but the Facklers claim that it 
is not a lubricant. They allege that Vetalog caused Patricia Gold's 
joint to stiffen.  

Dr. Boschult testified that Vetalog could increase the chances 
of a joint's shattering. However, he also testified that Vetalog 
does not necessarily stiffen joints, and he could not say that 
Vetalog stiffened Patricia Gold's joint. He testified that the stiff
ness in the joint was probably caused by arthritis.  

The Facklers did not offer any expert testimony about the 
actual cause of the alleged injury. Howard Fackler stated that 
after the leg "supposedly shattered," he had the knee x-rayed, 
but no veterinarian testified as to the results of any x ray.  

Evidence that an injection of Vetalog could increase the 
chances of injury is not sufficient to establish the proximate 
cause of the injury or that Dr. Genetzky deviated from the stan
dard of care in giving this injection. The jury would be forced to 
speculate on both the type and cause of the injury.  

[10] The Facklers also claim that Dr. Genetzky breached the 
standard of care by not informing them of the possible side 
effects of Vetalog. Howard Fackler claimed that had he known 
of the possible side effects, he would not have raced Patricia 
Gold so soon after the injection. This allegation was not 
included in the Facklers' petition. The purpose of pleadings is 
to frame the issues upon which a cause of action is to be tried, 
and the issues in a given case will be limited to those which are 
pled. VC. v. Casady, 262 Neb. 714, 634 N.W.2d 798 (2001).  
The Facklers did not amend their pleading before trial, and 
therefore, this claim is not properly before us. Furthermore, no 
expert testimony established that Vetalog caused any harm to 
Patricia Gold.



263 NEBRASKA REPORTS

In summary, the Facklers' failure to produce expert testimony 
regarding the cause of the injuries to their horses would require 
a jury to speculate about the nature of the injuries. Therefore, 
the trial court was correct in directing a verdict in favor of 
Dr. Genetzky.  

The Facklers' second assignment of error is based upon their 
claim that the trial court erred by failing to allow them to pre
pare and submit charts regarding the expected earnings of the 
horses. Because we find that the trial court properly sustained 
Dr. Genetzky's motion for directed verdict, we do not consider 
this assignment of error.  

Finally, the Facklers claim that the trial court erred in "not per
mitting [them] to submit all of the report Witness Dan Sweetwood 
had with him." Daniel Sweetwood, an investigator for the State 
Racing Commission, and Dr. Jack Muller, who was at that time 
the official veterinarian for the commission, conducted an inves
tigation into the death of Indian Magic.  

[11] Our examination of the record reveals that the Facklers 
never offered the report as an exhibit. When Dr. Genetzky 
offered the report, the Facklers objected to the admission of the 
exhibit as hearsay. The objection was overruled except as to 
hearsay. The Facklers cannot complain about the exclusion of 
evidence that was not admitted because of their objection. A 
party who objects to evidence and causes it to be excluded can
not complain that the trial court erred in excluding the evidence.  
See Doe v. Gunny's Ltd. Partnership, 256 Neb. 653, 593 N.W.2d 
284 (1999). This assignment of error is without merit.  

CONCLUSION 
The Facklers failed to produce expert testimony which could 

support a finding that Dr. Genetzky was negligent or that such 
negligence was a proximate cause of the injuries. The judgment 
of the trial court sustaining Dr. Genetzky's motion for directed 
verdict is affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.  
PATRICK C. BIRGE, APPELLANT.  

638 N.W.2d 529 

Filed February 1, 2002. Nos. S-00-984, S-00-1029.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

2. Plea Bargains: Prosecuting Attorneys: Specific Performance. In a case where the 
prosecutor has breached a plea agreement and the issue of the breach has been pre
served, the defendant is entitled to some relief which might take the form of either 
specific performance of the agreement on the plea or withdrawal of the plea.  

3. Plea Bargains: Prosecuting Attorneys: Sentences: Specific Performance: Appeal 
and Error. Where the prosecutor has breached a plea agreement by failing to remain 
silent at sentencing, the defendant is precluded from obtaining trial or appellate relief in 
the form of withdrawal of the plea unless the defendant moves to set aside the plea in 
the trial court; however, if the defendant objects at the trial level, despite failing to move 
to withdraw the plea, the defendant is nevertheless entitled at trial and on appeal to con
sideration of relief in another form, such as specific performance of the plea agreement.  

Petitions for further review from the Nebraska Court of 
Appeals, HANNON, INBODY, and MOORE, Judges, on appeal thereto 
from the District Court for Douglas County, MICHAEL McGILL, 
Judge. Judgment of Court of Appeals affirmed.  

Thomas C. Riley, Douglas County Public Defender, for 
appellant.  

Patrick C. Birge, pro se.  

Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

These consolidated cases on further review from the 
Nebraska Court of Appeals involve a violation of a plea agree
ment by the State and the availability of relief therefrom by a 
criminal defendant. Pursuant to a plea agreement in which the 
State agreed to remain silent at sentencing, Patrick C. Birge pled
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no contest in the district court for Douglas County to unlawful 
possession with intent to deliver cocaine in case No. S-00-984, 
to burglary in case No. S-00-1029, and to habitual criminal 
charges in both cases.  

At sentencing, the State asked the district court "to consider 
the full range" of available sentences. Birge's objection to the 
State's comment was overruled, and the sentences were imposed.  
Birge appealed his sentences to the Court of Appeals, which 
vacated Birge's sentences and remanded the causes for resen
tencing on the basis that the State had violated the plea agree
ment by failing to remain silent at sentencing. State v. Birge, Nos.  
A-00-984, A-00-1029, 2001 WL 968393 (Neb. App. August 28, 
2001) (not designated for permanent publication). The State peti
tioned for further review claiming that because Birge did not 
move to withdraw his pleas, he was precluded from obtaining 
relief on appeal from the State's violation of the plea agreement, 
and that the Court of Appeals erred in granting appellate relief.  
We granted the State's petition for further review. We affirm the 
decision of the Court of Appeals.  

STATEMENT OF FACTS 
On April 24, 2000, Birge entered pleas of no contest to 

unlawful possession with intent to deliver cocaine in case No.  
S-00-984, to burglary in case No. S-00-1029, and to habitual 
criminal charges in both cases. Birge's pleas were entered as 
part of a plea agreement in which the State agreed both to dis
miss certain other charges and to "remain silent at the time of 
sentencing." Other charges were dismissed, and the district 
court accepted Birge's pleas and found him guilty on the 
remaining charges indicated above.  

At sentencing on August 30, 2000, defense counsel asked that 
Birge's sentences run concurrently and argued for the minimum 
sentences allowed by law. Thereafter, the following dialog 
occurred: 

THE COURT: . . .Does the State wish to be heard at all? 
[Prosecutor]: Just to make it clear, Judge, that the State 

does not share the comments of the defense. I would sim
ply ask you to consider the full range of potential at your 
availability.
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THE COURT: Okay. [Defense counsel], anything fur
ther then? 

[Defense counsel]: No, Your Honor.  
The district court then reviewed Birge's record and com

mented upon the violence of the instant crimes and Birge's prior 
convictions. The district court commented on whether the sen
tences should be consecutive or concurrent and concluded, 
"[E]ven though I've tried to listen to the strong statement made 
by your attorney . . . it's my conclusion that the sentences in 
these cases should run one after the other." 

Defense counsel then called the district court's attention to 
the fact that the State had agreed as part of the plea agreement 
to "remain silent" at sentencing. Defense counsel argued that the 
prosecutor had violated the plea agreement by making the com
ments quoted above. The prosecutor then stated: 

I have not made any recommendation as to sentencing. The 
Court asked me if I had anything to say, and I said that I 
didn't share counsel's remarks and that you're free to con
sider the full range available to you. But I haven't made any 
recommendation. The Court obviously is going to disregard 
anything that I say if the Court perceives it was inviolate 
[sic] of the plea agreement in any way. And if in fact it was, 
which I don't think it was, I will withdraw the remarks. I do 
not make any recommendation as to sentencing at all.  

Defense counsel responded that the prosecutor's comments 
alone were enough to have violated the portion of the plea 
agreement that the State would remain silent at sentencing. The 
prosecutor replied, "In that case, if counsel wants to move to 
withdraw the plea agreement we can take that up, and obviously 
I would move to reinstate all the other charges." Birge did not 
subsequently move to withdraw his pleas.  

The district court then stated that the prosecutor's comments 
"would not in any way have changed the Court's opinions." 
Defense counsel again objected to the prosecutor's comments; 
the district court noted the objection and overruled it. The dis
trict court then sentenced Birge to 10 to 20 years' imprisonment 
on the possession with intent to deliver charge and 10 to 20 
years' imprisonment on the burglary charge and ordered that the 
sentences be served consecutively.
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Birge appealed to the Court of Appeals, assigning as error the 
district court's imposition of excessive sentences and the State's 
violation of the plea agreement. The Court of Appeals deter
mined that the prosecutor's comments at sentencing violated the 
State's plea agreement with Birge and vacated the sentences and 
remanded the causes to the district court for resentencing before 
a different judge. The State petitioned this court for further 
review. We granted the State's petition.  

ASSIGNMENTS OF ERROR 
On further review, the State asserts that the Court of Appeals 

erred in (1) failing to find that Birge was precluded from obtain
ing appellate relief from the alleged violation of the plea agree
ment because although Birge objected, he did not move to with
draw his pleas; (2) finding Santobello v. New York, 404 U.S. 257, 
92 S. Ct. 495, 30 L. Ed. 2d 427 (1971), controlling under the facts 
of this case; and (3) failing to apply a harmless error analysis.  

STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  
State v. Kinney, 262 Neb. 812, 635 N.W.2d 449 (2001).  

ANALYSIS 
Preservation of Issue of Violation of Plea 
Agreement and Entitlement to Relief.  

The State argues that the Court of Appeals erred in failing to 
conclude that Birge had waived all errors with respect to the vio
lation of the plea agreement because although he objected, he 
did not move to withdraw his pleas in the district court. The 
State asserts that the Court of Appeals erred by failing to follow 
the statement of this court in State v. Shepherd, 235 Neb. 426, 
429, 455 N.W.2d 566, 568 (1990), wherein we stated, "A 
defendant is precluded from obtaining appellate relief from a 
prosecutor's violation of a plea agreement unless the defendant 
moves to set aside the plea in the court." 

The Court of Appeals did not read Shepherd to require that the 
defendant was required both to object to the violation of the plea 
agreement and to move to withdraw pleas in order to preserve the
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issue for appellate review. The Court of Appeals concluded that 
Birge's objection was sufficient to preserve the issue of violation 
of the plea agreement for appeal. The Court of Appeals thus 
rejected the State's argument and granted Birge relief. We con
clude that where Birge objected before the district court, the 
Court of Appeals did not err in considering the issue of violation 
of the plea agreement on review and in ordering relief in the form 
of specific enforcement of the plea agreement by remanding the 
causes for resentencing before a different judge.  

The leading U.S. Supreme Court case in this area is Santobello 
v. New York, supra. In Santobello, the U.S. Supreme Court held 
that "when a plea rests in any significant degree on a promise or 
agreement of the prosecutor, so that it can be said to be part of 
the inducement or consideration, such promise must be fulfilled." 
404 U.S. at 262. The Court determined in Santobello that the 
State's promise to remain silent at sentencing had not been ful
filled and concluded that "the interests of justice and appropriate 
recognition of the duties of the prosecution in relation to 
promises made in the negotiation of pleas of guilty will be best 
served by remanding the case to the state courts for further con
sideration." 404 U.S. at 262-63. In Santobello, the defendant 
both objected at the time of the breach of the plea agreement and 
attempted to withdraw his plea of guilty. In regard to the remedy 
for the breach of a plea agreement, the Court stated: 

The ultimate relief to which petitioner is entitled we leave to 
the discretion of the state court, which is in a better position 
to decide whether the circumstances of this case require 
only that there be specific performance of the agreement on 
the plea, in which case petitioner would be resentenced by a 
different judge, or whether, in the view of the state court, the 
circumstances require granting the relief sought by peti
tioner, i.e., the opportunity to withdraw his plea of guilty.  

Santobello v. New York, 404 U.S. 257, 263, 92 S. Ct. 495, 30 L.  
Ed. 2d 427 (1971).  

[2] Thus, in a case where the prosecutor has breached a plea 
agreement and the issue of the breach has been preserved, the 
U.S. Supreme Court has stated that the defendant is entitled to 
some relief which might take the form of either "specific per
formance of the agreement on the plea" or withdrawal of the
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plea. Id. In the instant case, the State breached the portion of the 
plea agreement in which the State had agreed to remain silent at 
sentencing. In a situation such as the present case in which the 
State has breached the plea agreement by failing to remain silent 
at sentencing, specific performance may take the form of resen
tencing before a different judge, wherein the State remains 
silent. The U.S. Supreme Court left the choice of appropriate 
remedy under the circumstances of a particular case to "the state 
courts" and implied that the relief sought by the defendant 
should be considered in the choice of remedy. Id.  

This court's decision in State v. Shepherd, 235 Neb. 426, 455 
N.W.2d 566 (1990), refers to Santobello, and Shepherd should be 
viewed in light of the U.S. Supreme Court's statements in 
Santobello. In Shepherd, the defendant neither objected nor 
moved to withdraw his plea but nevertheless contended on appeal 
that the State had breached its promise made in the plea agree
ment to not make a sentencing recommendation. The defendant in 
Shepherd was denied relief on appeal. This court in Shepherd con
cluded that the defendant had waived the issue of violation of the 
plea agreement and made two separate statements. First, the 
defendant "did not object to the prosecutor's recommendation 
even after the court asked if he cared to respond." 235 Neb. at 428, 
455 N.W.2d at 568. Referring to decisions in other state courts, 
this court stated that "where no objection to a plea bargain viola
tion was made to the sentencing judge, the defendant waived the 
error, and the issue was not preserved for appellate review." Id.  
Second, this court observed in Shepherd that "the defendant not 
only failed to object to the prosecutor's breach of the plea agree
ment, but did not move in arrest of judgment or to withdraw his 
plea of guilty in the trial court." 235 Neb. at 429, 455 N.W.2d at 
568. This court then commented, "A defendant is precluded from 
obtaining appellate relief from a prosecutor's violation of a plea 
agreement unless the defendant moves to set aside the plea in the 
trial court." Id. In view of the facts in Shepherd, this last comment, 
being broader than the case then sub judice, was dicta.  

In the present case, the State and the Court of Appeals inter
pret Shepherd differently and Birge essentially relies on 
Santobello. It is undisputed that Birge objected to the State's 
violation of the plea agreement but did not move to withdraw his
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pleas. In its decision granting relief, the Court of Appeals stated 
that Shepherd did not require Birge to both object and move to 
withdraw his pleas, and therefore, Birge's objection was suffi
cient to preserve the issue of the State's violation of the plea 
agreement for appellate review.  

The State focuses on the second comment in Shepherd and 
argued to the Court of Appeals and again to this court that a 
defendant is entitled to no appellate relief for violation of a plea 
agreement unless the defendant has specifically moved to set 
aside the plea. We acknowledge that the State's position finds 
support in the language of Shepherd. However, in light of the 
U.S. Supreme Court's statements in Santobello v. New York, 404 
U.S. 257, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971), upon which 
Shepherd is based, and the facts in Shepherd, we conclude that 
this court's comment in Shepherd with respect to the purported 
necessity to move to withdraw a plea in order to preserve the 
issue of a breach of a plea agreement was overly broad and is 
hereby disapproved.  

The Court in Santobello recognized that the appropriate relief 
for a plea agreement violation could be either specific perform
ance of the plea agreement or withdrawal of the plea. The Court 
left the form of relief to the discretion of "the state courts" and 
implied that the choice was to be made based on the circum
stances of a particular case and that the relief sought by the 
defendant should be considered in the choice of remedy.  

[3] In certain cases involving a violation of a plea agreement by 
the State, such as the present case, the defendant may seek to pre
serve the benefit of the portion of the plea agreement regarding 
the dropped charges and seek the remedy of specific performance 
of the portion of the plea agreement requiring the State to remain 
silent at sentencing. If the defendant is required to move to with
draw his or her plea before being entitled to appellate relief for a 
violation of the plea agreement, he or she risks the unwanted 
result that such motion will be granted and the plea withdrawn, 
rather than that the portion of the plea agreement requiring the 
State to remain silent at sentencing will be enforced. In order to 
(1) allow the trial courts and the appellate courts the option 
of granting relief in the form of specific performance of the 
plea agreement where appropriate, (2) permit the granting of
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withdrawal of the plea where appropriate, and (3) allow a defend
ant to seek either form of relief pursuant to Santobello, we con
clude that the defendant is precluded from obtaining trial or 
appellate relief in the form of withdrawal of the plea unless the 
defendant moves to set aside the plea in the trial court; however, 
if the defendant objects at the trial level, despite failing to move 
to withdraw the plea, the defendant is nevertheless entitled at trial 
and on appeal to consideration of relief in another form, such as 
specific performance of the plea agreement.  

In the present case, Birge objected at sentencing to the State's 
violation of the portion of the plea agreement in which the State 
agreed to remain silent at sentencing, and the district court over
ruled Birge's objection. Birge preserved the issue of the State's 
violation of the plea agreement for appellate review. Because 
Birge did not move in the district court to withdraw his pleas, on 
appeal, Birge is precluded from obtaining relief in the form of 
withdrawal of his pleas. However, because Birge preserved the 
issue for review on appeal by noting his objection, the Court of 
Appeals properly granted relief in the form of specific perform
ance. We therefore conclude that the Court of Appeals did not 
err in granting relief in the form of specific performance by 
vacating the sentences and remanding the causes to the district 
court for resentencing by a different judge.  

Application of Santobello and State's 
Assertion of Harmless Error 

The State next argues that the Court of Appeals erred by mis
applying the U.S. Supreme Court's holding in Santobello v.  
New York, 404 U.S. 257, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971), 
in the instant case. The State distinguishes Santobello on the 
basis that in the present case, after Birge's objection, the pros
ecutor offered to withdraw his remarks to the extent the district 
court might have found that they violated the agreement and 
invited Birge to withdraw his pleas. The State further asserts 
that the Court of Appeals erred by failing to apply a harmless 
error analysis and argues that there is proof in the instant case 
that Birge was not prejudiced by the prosecutor's comments at 
sentencing because the district court stated that it was not influ
enced by the comments.
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We reject these arguments. In Santobello, the Court stated: 
[The sentencing judge] stated that the prosecutor's recom
mendation did not influence him and we have no reason to 
doubt that. Nevertheless, we conclude that the interests of 
justice and appropriate recognition of the duties of the 
prosecution in relation to promises made in the negotiation 
of pleas of guilty will be best served by remanding the case 
to the state court for further consideration. ... We empha
size that this is in no sense to question the fairness of the 
sentencing judge; the fault here rests on the prosecutor, not 
on the sentencing judge.  

404 U.S. at 262-63.  
Under Santobello, once the State has violated the plea agree

ment by failing to remain silent at sentencing, the violation can
not be cured either by the prosecutor's offer to withdraw the 
comments or by the trial court's statement that it will not be 
influenced by the prosecutor's comments in imposing sentence.  
Instead, relief must be afforded by either withdrawal of the plea 
or specific performance of the plea agreement in the form of sen
tencing before a different judge. Therefore, the Court of Appeals 
did not err where it did not find the violation of the plea agree
ment to be harmless error, notwithstanding the district court's 
statement that it was not influenced by the prosecutor's com
ments. The prosecutor could not cure its violation of the plea 
agreement by offering to withdraw the remarks, nor did the pros
ecutor's "offer" to Birge to withdraw his pleas cure the violation.  
We therefore reject the State's second and third assignments of 
error on further review.  

CONCLUSION 
We conclude that the fact that Birge did not move to withdraw 

his pleas precluded him from obtaining relief on appeal in the 
form of withdrawal of his pleas but did not preclude Birge from 
obtaining appellate relief in the form of specific performance of 
the State's agreement to remain silent at sentencing. We disap
prove the comment in State v. Shepherd, 235 Neb. 426, 455 
N.W.2d 566 (1990), to the contrary. By objecting to the State's 
breach of the plea agreement, Birge preserved the issue of vio
lation of the plea agreement and his entitlement to specific
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performance for review on appeal. The Court of Appeals did not 
err in vacating his sentences and remanding the causes for resen
tencing before a different judge. We reject the State's assign
ments of error on further review and affirm the decision of the 
Court of Appeals.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. JUAN L. LEONOR, 
ALSO KNOWN AS JUAN ARMAND, APPELLANT.  

638 N.W.2d 798 

Filed February 1, 2002. No. S-00-1318.  

1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a 
criminal conviction for sufficiency of the evidence to sustain the conviction, the rele
vant question for an appellate court is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt.  

2. Sentences: Appeal and Error. An appellate court will not disturb sentences within 
statutory limits, unless the district court abused its discretion in establishing the 
sentences.  

3. Convictions: Appeal and Error. On appellate review, a criminal conviction must be 
sustained if the evidence, viewed and construed most favorably to the State, is suffi
cient to support the conviction.  

4. _ : _ . In determining whether the evidence is sufficient to sustain a conviction 
in a jury trial, an appellate court does not resolve conflicts in the evidence, pass on the 
credibility of witnesses, evaluate explanations, or reweigh the evidence presented to 
the jury, which are within the jury's province for disposition.  

5. Verdicts: Appeal and Error. On a claim of insufficiency of the evidence, an appel
late court will not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks sufficient probative force 
as a matter of law may an appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt.  

6. Criminal Law: Evidence: Intent. When the sufficiency of the evidence as to crimi
nal intent is questioned, the law is settled that independent evidence of specific intent 
is not required. The intent with which an act is committed is a mental process and may 
be inferred from the words and acts of the defendant and from the circumstances sur
rounding the incident.  

7. Criminal Law: Indictments and Informations: Aiding and Abetting. An informa
tion charging an aider and abettor of a crime need not include any additional facts than 
those necessary to charge the principal of the crime.
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8. Aiding and Abetting. Neb. Rev. Stat. § 28-206 (Reissue 1995) states that a person 
who aids, abets, procures, or causes another to commit any offense may be prosecuted 
and punished as if he or she were the principal offender.  

9. Criminal Law: Aiding and Abetting: Intent: Liability. When a crime requires the 
existence of a particular intent, an alleged aider or abettor can be held criminally 
liable as a principal if the aider or abettor knew that the perpetrator of the act pos
sessed the required intent or that the aider or abettor himself or herself possessed the 
required intent.  

10. Aiding and Abetting: Proof. Aiding and abetting requires some participation in a 
criminal act which must be evidenced by word, act, or deed, and mere encouragement 
or assistance is sufficient to make one an aider or abettor. No particular acts are nec
essary, however, nor is it necessary that the defendant take physical part in the com
mission of the crime or that there was an express agreement to commit the crime.  

11. _ : _ . Evidence of mere presence, acquiescence, or silence is not enough to sus
tain the State's burden of proving guilt under an aiding and abetting theory.  

12. Criminal Law: Aiding and Abetting: Intent: Other Acts. One who intentionally 
aids and abets the commission of a crime may be responsible not only for the intended 
crime, if it is in fact committed, but also for other crimes which are committed as a 
natural and probable consequence of the intended criminal act.  

13. Aiding and Abetting: Convictions. A defendant can be convicted of the use of a 
deadly weapon charge under an aiding and abetting theory.  

14. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc
ing court's reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result.  

15. Sentences. In imposing a sentence, a sentencing judge should consider the defend
ant's age, mentality, education, experience, and social and cultural background, as 
well as his or her past criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence involved in the commission 
of the crime.  

16. _ . In considering a sentence, a court is not limited in its discretion to any mathe
matically applied set of factors.  

17. _ . The appropriateness of a sentence is necessarily a subjective judgment and 
includes the sentencing judge's observations of the defendant's demeanor and attitude 
and all of the facts and circumstances surrounding the defendant's life.  

Appeal from the District Court for Douglas County: GERALD 
E. MORAN, Judge. Affirmed.  

Anthony S. Troia and Jason E. Troia, of Troia Law Offices, 
for appellant.  

Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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MCCORMACK, J.  
I. NATURE OF CASE 

The appellant, Juan L. Leonor, was charged by amended infor
mation in the Douglas County District Court with first degree 
assault and use of a deadly weapon to commit a felony for his 
actions on November 20, 1999. He was charged in a separate 
case with two counts of second degree murder and two counts of 
use of a deadly weapon to commit a felony for his actions on 
November 22, 1999. After a consolidated trial, Leonor was found 
guilty on all counts. He was sentenced to serve prison terms of 
20 years to life on each second degree murder count, 5 to 10 
years on each of the three use of a deadly weapon to commit a 
felony counts, and 5 to 10 years on the first degree assault count, 
all to be served consecutively. Leonor appeals his convictions 
and sentences, assigning as error insufficiency of the evidence 
and excessive sentences. We affirm.  

II. BACKGROUND 
1. NOVEMBER 20, 1999, INCIDENT 

On November 20, 1999, Omaha police officer Angela Baker 
was called to the area of 21st and Q Streets in Omaha, at approx
imately 12:51 a.m. The nature of the call was a shooting at the 
La Loma Cafe, where it was believed that a Hispanic male had 
been shot in the leg. The victim was identified as Jose Silva, a 
member of the "Lomas XIII" street gang.  

Silva testified that he was with his girl friend, Rhonda Ponce, 
at the La Loma Cafe sometime after midnight on November 20, 
1999, when three individuals entered the restaurant. The three 
individuals, one of whom he identified as Rodolfo Chavez, a 
member of the "Surenos" street gang, got their food and left.  
Three to five minutes after Chavez and his companions left the 
restaurant, Silva heard gunshots coming from his left, near the 
front door. He jumped up, covered Ponce, threw her down on the 
floor, and got down on the floor himself. He realized that he had 
been shot only after he hit the floor. It was stipulated at trial that 
the wounds involved a substantial risk of death and a substantial 
risk of permanent disfigurement.  

Two persons who were with Leonor that evening testified that 
they saw Leonor shoot into the La Loma Cafe. Chavez testified
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that there was a discussion between Leonor and David 
Gonzales, also known as Creeper, in Chavez' presence about 
who was going to do the shooting. Leonor then shot three or 
four times through the window of the La Loma Cafe.  

Gerardo Ortiz, who was also present, testified that he saw 
Leonor shoot through the window of the La Loma Cafe three or 
four times. Ortiz testified that the reason Leonor shot Silva was 
that a person named "Speedy," who was with Ortiz and Leonor, 
said Silva had shot his mother. Ortiz also testified that after the 
shooting, several persons, including Leonor, went to Ortiz' 
apartment. At that time, Leonor mentioned losing his pager.  
Officer Bruce Ferrell was one of the investigating officers at this 
shooting. Ferrell found a Uniden digital pager on the curb 
approximately 70 to 90 feet northeast of the La Loma Cafe. This 
pager was determined to be rented to Leonor.  

2. NOVEMBER 22, 1999, INCIDENT 
Officer Kimberly Woolery was working in the early morning 

hours of November 22, 1999, and received a call at 1:32 con
cerning shots fired in the area of 20th and Q Streets. En route, 
Woolery overheard a second call of a car accident in the area of 
20th and N or M Streets. She went to the scene and observed that 
a black car had struck a light pole. She saw a single male occu
pant unconscious in the driver's seat. Woolery observed that the 
driver's-side window had been shattered, but held intact by the 
tinting, with a small hole just above the door lock. She opened 
the door and noticed a matching hole in the driver's upper back.  
From this, Woolery determined that the driver had been shot. She 
determined that the identity of the driver was Miguel Medrano.  
Medrano later died at the hospital where he had been taken.  

Officer Craig Wylie was also on the scene that morning. At 
approximately 5 a.m., Wylie was approached by three teenagers 
who notified him of a body in the alley to the east. Wylie then 
went to the alley and noticed a Hispanic female. The victim was 
identified as Sylvia Valadez.  

Witness Antoniette Gomez stated that she was with Valadez 
and Medrano on the evening of November 21, 1999, at the 
Guaca Maya restaurant. She testified that she, Valadez, and 
Medrano left the Guaca Maya restaurant at closing time and
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went to Medrano's home. They remained at Medrano's for a few 
minutes, then Medrano and Valadez left together in Medrano's 
car. Gomez last saw Medrano and Valadez at approximately 
1:30 a.m. driving toward 20th Street.  

Dr. Jerry W. Jones performed autopsies on Valadez and 
Medrano. Valadez died as a result of blunt trauma injuries that 
were consistent with a car accident. According to Jones, Valadez 
probably remained alive and conscious for several minutes after 
the accident. The cause of Medrano's death was concluded to be 
a penetrating gunshot wound to the left side of the chest, which 
perforated the apex of the upper lobe of the left lung and severed 
the common carotid and the left subclavian arteries.  

There were several individuals in the neighborhood who testi
fied as to what they saw and heard in the early morning hours of 
November 22, 1999. Michael Jacobs testified that he saw two 
cars speeding north down 20th Street at around 1:30 a.m., with 
one man hanging out the passenger-side window of the car that 
was following the first car. He saw that man fire one shot, and he 
heard at least two other shots after the cars were no longer in his 
field of vision. Jacobs described the car from which shots were 
fired as dark colored with silver or chrome wheels. When shown 
a picture of Leonor's car, exhibit 64, Jacobs identified it as sim
ilar to or consistent with the car that gunshots were fired from.  

Roy Nelson testified that he heard two or three gunshots, a 
"car scream around 20th and Q going north on 20th," with 
another car behind it, and three more gunshots. He testified that 
the gunshots were coming from the rear car, which he described 
as a dark sports car, possibly a Trans Am. Nelson was shown 
exhibit 64 and testified that it was very similar to the car he saw 
gunshots fired from on November 22, 1999.  

Abel Diaz was standing outside of his car on 20th and N 
Streets and observed a black car being chased by a light brown 
car. He heard five or six gunshots and saw the shots coming from 
the passenger side of the second car, which was chasing the first 
car. Diaz then saw the first car crash into the light pole. Diaz was 
also shown exhibit 64 and stated that the taillights on the second 
car looked like the taillights on the car depicted in the exhibit.  

Several of Leonor's fellow gang members testified as to what 
they observed on the morning of November 22, 1999. Ortiz
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testified that he was with a group of people watching television 
at his apartment on the evening of November 21. Around 1 a.m.  
on November 22, Ortiz' roommate received a call from Leonor 
and Gonzales, who said that they were coming over to the 
apartment from the Guaca Maya restaurant. About 10 minutes 
later, Ortiz and the others at his apartment heard gunshots com
ing from 20th and Q Streets. Ortiz' apartment is located on the 
corner of 20th and P Streets. About 10 minutes after hearing the 
gunshots, Leonor and Gonzales arrived at the apartment. They 
were drunk and laughing. Leonor told Ortiz that he and 
Gonzales had shot someone who had thrown a Lomas gang sign 
at them. He also stated that he had been driving and that 
Gonzales did the shooting.  

Jose Hernandez was present at Ortiz' apartment on the 
evening of November 21, 1999. He remembers Leonor and 
Gonzales calling at about 11 p.m. or 12 a.m. to say they were 
coming over. Hernandez later heard three to five gunshots com
ing from around 20th and Q Streets and went outside to see what 
had happened. Ortiz and his roommate went outside too. They 
could not see where the shots came from, so they went back 
inside the apartment. About 5 to 15 minutes later, Leonor and 
Gonzales appeared outside the apartment. Leonor was carrying 
Gonzales, who was very intoxicated, and Gonzales was waving 
around a 9-mm gun, pointing it at Hernandez.  

Leonor told Hernandez that the gun was not loaded because 
the last bullet had been fired. Once they got into the apartment, 
Leonor explained that they were coming from the Guaca Maya 
restaurant and that Gonzales "wanted something to go on with 
his gun." They were driving down Q Street, and Gonzales shot 
his gun two or three times. Leonor then told Hernandez that he 
and Gonzales saw a bald-headed man in a black car, who got 
"paranoid" when they all looked at each other at a four-way stop 
sign. Leonor got in front of the bald man's car to block his way.  
When the bald man tried to reverse, Leonor reversed and got 
right beside him. Gonzales then shot his gun at the man. Leonor 
next raced the bald man's car down the street until it crashed.  

Arthur Carter testified that he had been incarcerated with 
Leonor in the Douglas County Correctional Center in February 
2000. According to Carter, Leonor told him about the shooting
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of Medrano's car because he was seeking Carter's advice as to 
possible sentences. Leonor told Carter that he and another per
son were out "looking for the enemies," when they saw a black 
car and began to follow it "aggressively." Leonor also told 
Carter that he was driving and that his friend was in the passen
ger seat. Leonor's friend began shooting at the other car while at 
an intersection. They chased the car south, shooting at it, until 
the car hit a pole.  

Omaha Police Department crime laboratory technician 
Daniel Bredow testified that the shell casings collected from the 
shootings of Silva and Medrano matched. They were both 9-mm 
casings which had been fired from the same weapon. Ortiz tes
tified that the 9-mm gun belonged to Leonor.  

For his actions on November 22, 1999, Leonor was charged in 
docket 149, page 834, with counts I and II, murder in the second 
degree, Class I felonies in violation of Neb. Rev. Stat. § 28-304(1) 
(Reissue 1995). He was also charged with counts III and IV, use 
of a deadly weapon to commit a felony, Class II felonies in viola
tion of Neb. Rev. Stat. § 28-1205(1) (Reissue 1995). For his 
actions on November 20, 1999, Leonor was charged in docket 
149, page 835, with count I, assault in the first degree, a Class III 
felony in violation of Neb. Rev. Stat. § 28-308(1) (Reissue 1995).  
He was also charged with count II, use of a deadly weapon to 
commit a felony. After being convicted on all counts in a consol
idated trial, Leonor moved for a new trial in both cases. The trial 
court overruled the motions. Leonor was sentenced to prison for 
20 years to life on each second degree murder charge, 5 to 10 
years on each use of a deadly weapon to commit a felony charge, 
and 5 to 10 years on the first degree assault charge, all to be 
served consecutively.  

III. ASSIGNMENTS OF ERROR 
Leonor assigns as error and argues that (1) the evidence adduced 

at trial was insufficient to find him guilty of any of the crimes 
charged beyond a reasonable doubt and (2) the trial court abused 
its discretion by imposing upon him an excessive sentence.  

IV. STANDARD OF REVIEW 
[1] When reviewing a criminal conviction for sufficiency of 

the evidence to sustain the conviction, the relevant question for
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an appellate court is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime beyond a 
reasonable doubt. State v. McLemore, 261 Neb. 452, 623 
N.W.2d 315 (2001); State v. Rieger, 260 Neb. 519, 618 N.W.2d 
619 (2000).  

[2] An appellate court will not disturb sentences within statu
tory limits, unless the district court abused its discretion in 
establishing the sentences. State v. Decker, 261 Neb. 382, 622 
N.W.2d 903 (2001).  

V. ANALYSIS 
1. SUFFICIENCY OF EVIDENCE 

(a) November 20, 1999 
As to the conviction stemming from the shooting of Silva on 

November 20, 1999, Leonor argues that the evidence was insuf
ficient to convict him beyond a reasonable doubt.  

[3] On appellate review, a criminal conviction must be sus
tained if the evidence, viewed and construed most favorably to 
the State, is sufficient to support the conviction. State v. Jackson, 
258 Neb. 24, 601 N.W.2d 741 (1999). When reviewing a crimi
nal conviction for sufficiency of the evidence to sustain the con
viction, the relevant question for an appellate court is whether, 
after viewing the evidence in the light most favorable to the 
prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt. State 
v. McLemore, supra; State v. Rieger supra.  

[4,5] Moreover, in determining whether the evidence is suffi
cient to sustain a conviction in a jury trial, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil
ity of witnesses, evaluate explanations, or reweigh the evidence 
presented to the jury, which are within the jury's province for 
disposition. State v. Jackson, supra. On a claim of insufficiency 
of the evidence, an appellate court will not set aside a guilty ver
dict in a criminal case where such verdict is supported by rele
vant evidence. Only where evidence lacks sufficient probative 
force as a matter of law may an appellate court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt.  
State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994), citing State
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v. Cook, 244 Neb. 751, 509 N.W.2d 200 (1993), and State v.  
Williams, 239 Neb. 985, 480 N.W.2d 390 (1992).  

[6] Section 28-308(1) states that "[a] person commits the 
offense of assault in the first degree if he intentionally or know
ingly causes serious bodily injury to another person." When the 
sufficiency of the evidence as to criminal intent is questioned, 
"'the law is settled that independent evidence of specific intent 
is not required. The intent with which an act is committed is a 
mental process and may be inferred from the words and acts of 
the defendant and from the circumstances surrounding the inci
dent."' State v. Tweedy, 224 Neb. 715, 720, 400 N.W.2d 865, 
869 (1987), quoting State v. Thielen, 216 Neb. 119, 342 N.W.2d 
186 (1983).  

Section 28-1205(1) states: 
Any person who uses a firearm .. . to commit any felony 
which may be prosecuted in a court of this state or who 
unlawfully possesses a firearm .. . during the commission 
of any felony which may be prosecuted in a court of this 
state commits the offense of using a deadly weapon to 
commit a felony.  

Viewing the evidence in a light most favorable to the State 
demonstrates that there is ample evidence supporting Leonor's 
convictions for his actions on November 20, 1999. Both Chavez 
and Ortiz testified that they actually saw Leonor shoot through 
the window of the La Loma Cafe early in the morning on 
November 20. No witnesses refuted that testimony. Therefore, 
we determine that the State produced sufficient evidence that the 
jury could have found, beyond a reasonable doubt, that Leonor 
was guilty of the crimes of first degree assault and use of a 
deadly weapon to commit a felony in the November 20 incident.  

(b) November 22, 1999 
Leonor claims that the evidence was also insufficient to prove 

that he committed or aided and abetted in the commission of the 
murders of Medrano and Valadez on November 22, 1999. Once 
again, an appellate court looks at the evidence to determine 
whether a rational juror in this case could find that Leonor was 
guilty of two counts of second degree murder. We will address 
the two counts of use of a weapon later in this opinion.
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While no eyewitnesses placed Leonor by name in the car that 
was doing the chasing and from which the shots were being 
fired, there was the following evidence: 

(1) Witnesses Jacobs and Nelson identified the car doing the 
chasing and from which the shots were fired as being similar to 
Leonor's car.  

(2) Witness Gomez was with Medrano and Valadez at the 
Guaca Maya restaurant. She testified Medrano and Valadez left 
together in Medrano's car at 1:30 a.m., driving toward 20th 
Street. A police officer, Woolery, at 1:32 a.m., received a radio 
call, and on her way to answer this radio call, came upon the 
accident where Medrano's car had hit the pole. Therefore, this 
testimony places Valadez in Medrano's car.  

(3) The pathologist, Jones, testified that Valadez died as a 
result of blunt trauma from the car accident.  

(4) Jones testified that Medrano's death was from a gunshot 
wound to the left side of his chest.  

(5) The gun which shot Medrano was the same gun that had 
shot Silva in the November 20, 1999, incident.  

(6) Fellow gang member, Ortiz, testified that in the early 
morning hours of November 22, 1999, he was in his apartment 
and heard gunfire from the corner of 20th and Q Streets. Ortiz 
testified that about 10 minutes later, Leonor and Gonzales 
arrived at his apartment and that Leonor told Ortiz that he and 
Gonzales had shot someone who had thrown a Lomas gang sign 
at them. Leonor said he was driving and Gonzales was shooting.  

(7) Hernandez, who was also present in Ortiz' apartment in 
the early morning hours of November 22, 1999, recalled hear
ing gunshots from 20th and Q Streets. Hernandez testified that 
about 5 to 15 minutes later, Leonor and Gonzales arrived at the 
apartment, and that Gonzales was waving around a 9-mm gun.  
Leonor stated the gun was not loaded because the last bullet 
had been fired. Leonor told Hernandez that he and Gonzales 
were driving down Q Street, that Gonzales had shot his gun two 
or three times, and that they saw a bald-headed man in a black 
car who got paranoid when they all looked at each other at a 
four-way stop sign. Leonor got in front of the bald man's car to 
block his way. When the bald man tried to reverse, Leonor 
reversed and got right beside him. Gonzales then shot his gun
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at the man. Leonor next raced the bald man's car down the 
street until it crashed.  

(8) Carter testified that he had been incarcerated with Leonor 
in the Douglas County Correctional Center in February 2000, 
when Leonor told him about shooting at Medrano's car. Leonor 
told Carter that he and another person were out "looking for the 
enemies" when they saw a black car and began to follow it 
"aggressively." Leonor stated that he was driving and that his 
friend was in the passenger seat. His friend began shooting at 
the other car while at an intersection. They chased the car south, 
shooting at it, until the car hit a pole.  

[7] While the information did not describe Leonor as an aider 
and abettor, Neb. Rev. Stat. § 28-206 (Reissue 1995) provides 
that a person who aids, abets, procures, or causes another to 
commit any offense may be prosecuted and punished as if he or 
she were the principal offender. This same language was used in 
the prior aider and abettor statute. See Neb. Rev. Stat. § 28-201 
(Reissue 1975). An information charging an aider and abettor of 
a crime need not include any additional facts than those neces
sary to charge the principal of the crime. Neal v. Grammer, 769 
F. Supp. 1523 (D. Neb. 1991). See, also, Burnell v. State, 159 
Neb. 349, 66 N.W.2d 838 (1954).  

[8,9] Section 28-304(1) states that "[a] person commits mur
der in the second degree if he causes the death of a person inten
tionally, but without premeditation." Section 28-206 states that 
"[a] person who aids, abets, procures, or causes another to com
mit any offense may be prosecuted and punished as if he were 
the principal offender." When a crime requires the existence of 
a particular intent, an alleged aider or abettor can be held crim
inally liable as a principal if the aider or abettor knew that the 
perpetrator of the act possessed the required intent or that the 
aider or abettor himself or herself possessed the required intent.  
State v. Becerra, 261 Neb. 596, 624 N.W.2d 21 (2001), citing 
State v. Sims, 258 Neb. 357, 603 N.W.2d 431 (1999), State v.  
Arnold, 253 Neb. 789, 572 N.W.2d 74 (1998), and State v.  
Mantich, 249 Neb. 311, 543 N.W.2d 181 (1996).  

[10,11] Aiding and abetting requires some participation in a 
criminal act which must be evidenced by word, act, or deed, and 
mere encouragement or assistance is sufficient to make one an
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aider or abettor. No particular acts are necessary, however, nor 
is it necessary that the defendant take physical part in the com
mission of the crime or that there was an express agreement to 
commit the crime. State v. Ramsay, 257 Neb. 430, 598 N.W.2d 
51 (1999), citing State v. Larsen, 255 Neb. 532, 586 N.W.2d 641 
(1998), State v. Arnold, supra, and State v. Mantich, supra. Yet, 
evidence of mere presence, acquiescence, or silence is not 
enough to sustain the State's burden of proving guilt under an 
aiding and abetting theory. State v. Ramsay, supra; State v.  
Larsen, supra; State v. Arnold, supra.  

[12] One who intentionally aids and abets the commission of 
a crime may be responsible not only for the intended crime, if it 
is in fact committed, but also for other crimes which are com
mitted as a natural and probable consequence of the intended 
criminal act. State v. Mantich, supra.  

We determine that the evidence was sufficient to support the 
guilty verdicts. The evidence showed that Leonor told Ortiz that 
he and Gonzales had shot someone who had thrown a Lomas 
gang sign at them; Leonor told Carter in the Douglas County jail 
that he and another person were out "looking for the enemies" 
when they began to follow the victim's car aggressively and 
chased the victim's car, shooting at it, until the victim's car hit a 
pole. Therefore, Leonor is guilty as an aider and abettor in the 
deaths of both Medrano and Valadez.  

2. USE OF DEADLY WEAPON 
[13] The evidence was sufficient to convict Leonor of both 

counts of use of a deadly weapon to commit a felony, even if 
Leonor never fired a shot. State v. Mantich, supra, holds that a 
defendant can be convicted of the use of a deadly weapon charge 
under an aiding and abetting theory. In that case, the defendant 
was found guilty of felony murder on the theory that he aided 
and abetted the kidnapping and robbery of the victim. We held 
that as a natural and probable consequence of the kidnapping 
and robbery, the defendant could properly be convicted of using 
a firearm to commit a felony even if the jury believed that he 
was unarmed.  

In State v. Johnson, 240 Neb. 924, 485 N.W.2d 195 (1992), 
the evidence was deemed sufficient to find the defendant guilty
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of use of a knife to commit a felony and first degree assault, 
despite the fact that she did not use a knife, when she and her 
boyfriend accosted the victim when he was coming out of a bar.  
The defendant struck the victim from behind and pulled his 
jacket over his head, thereby immobilizing his arms over his 
head, which allowed the defendant's boyfriend to repeatedly 
stab the victim with a knife.  

Similarly, Leonor drove the car in a manner which enabled 
Gonzales to repeatedly shoot at Medrano's car by blocking 
Medrano in at the intersection and then chasing Medrano down 
the street. Leonor aided and abetted the second degree murders 
of Medrano and Valadez, and the crime of use of a deadly 
weapon to commit a felony is a natural and probable conse
quence of those crimes. Therefore, we conclude that the evidence 
is sufficient to convict Leonor of the use of a deadly weapon to 
commit a felony charges.  

We determine that the evidence adduced at trial, when viewed 
and construed in a light most favorable to the State, was suffi
cient to support Leonor's convictions on all charges stemming 
from his actions on November 22, 1999.  

3. ExCESSIVE SENTENCES 
Leonor next argues that his sentences represented an abuse of 

discretion. According to Leonor, the facts of the case should 
cause a sentencing court to pause and consider whether he truly 
committed the crimes alleged. Leonor claims that the trial court 
"simply did not note the suspect evidence offered in the case." 
Brief for appellant at 19. Leonor argues, therefore, that the trial 
court abused its discretion and that the sentences should be 
either vacated or reduced.  

[14-16] In State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001), we held that an appellate court will not disturb sentences 
within statutory limits, unless the district court abused its dis
cretion in establishing the sentences. An abuse of discretion 
takes place when the sentencing court's reasons or rulings are 
clearly untenable and unfairly deprive a litigant of a substantial 
right and a just result. State v. Gutierrez, 260 Neb. 1008, 620 
N.W.2d 738 (2001). Additionally: 

In imposing a sentence, a sentencing judge should con
sider the defendant's age, mentality, education, experience,

98



STATE v. PRUETT 99 
Cite as 263 Neb. 99 

and social and cultural background, as well as his or her 
past criminal record or law-abiding conduct, motivation 
for the offense, nature of the offense, and the amount of 
violence involved in the commission of the crime.  

State v. Urbano, 256 Neb. 194, 216, 589 N.W.2d 144, 159 (1999).  
Furthermore, in considering a sentence, a court is not limited in 
its discretion to any mathematically applied set of factors.  

[17] The appropriateness of a sentence is necessarily a sub
jective judgment and includes the sentencing judge's observa
tions of the defendant's demeanor and attitude and all of the 
facts and circumstances surrounding the defendant's life. State 
v. Kunath, 248 Neb. 1010, 540 N.W.2d 587 (1995).  

These crimes involved two separate violent and senseless inci
dents, and as a result, one person was injured and two people are 
dead. Leonor's sentences are within the statutory limitations. The 
trial court relied on the senselessness of Leonor's actions and the 
detrimental effect of "urban terrorism" that results from gang 
violence to justify its order.  

The sentences are within statutory guidelines and were not an 
abuse of discretion. We conclude, therefore, that the sentences 
are not excessive.  

VI. CONCLUSION 
For the aforementioned reasons, we affirm the holding of the 

trial court. The evidence, when viewed in a light most favorable 
to the State, was sufficient to convict on all counts. Addition
ally, the sentences imposed on Leonor were not an abuse of dis
cretion when taking into account the circumstances surround
ing his crimes.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  
STUART R. PRUETT, APPELLANT.  

638 N.W.2d 809 

Filed February 1, 2002. No. S-01-187.  

1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.
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2. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

3. Convictions: Weapons: Intent. Under Neb Rev. Stat. § 28-1205 (Reissue 1995), when 
the felony which serves as the basis of the use of a weapon charge is an unintentional 
crime, the accused cannot be convicted of use of a weapon to commit a felony.  

4. Assault: Words and Phrases. Reckless assault is not an intentional crime.  
5. Other Acts: Proof. Where uncharged misconduct is not evidence of prior bad acts, 

Neb. Rev. Stat. § 27-404 (Reissue 1995) does not apply.  
6. Rules of Evidence: Expert Witnesses: Hearsay. Neb. Rev. Stat. § 27-703 (Reissue 

1995) contemplates admission of an expert's opinion based on hearsay supplying 
facts or data for that opinion, rather than requiring firsthand knowledge as the only 
source of information for an expert's opinion.  

7. Expert Witnesses: Hearsay. An expert may rely on hearsay facts or data that are rea
sonably relied on by experts in that field.  

8. Rules of Evidence: Hearsay. The admission of hearsay is controlled by the Nebraska 
Evidence Rules.  

9. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis
cretion is involved only when the rules make discretion a factor in determining 
admissibility.  

10. Rules of Evidence: Hearsay: Proof. Under Neb. Rev. Stat. § 27-801(3) (Reissue 
1995), hearsay is a statement, other than one made by the declarant while testifying at 
the trial or hearing, offered in evidence to prove the truth of the matter asserted.  

11. Rules of Evidence: Words and Phrases. A statement for purposes of Neb. Rev. Stat.  
§ 27-801 (Reissue 1995) is (a) an oral or written assertion or (b) nonverbal conduct of 
a person, if it is intended by him or her as an assertion.  

12. Trial: Hearsay: Photographs. Where autopsy photographs are not oral or written 
assertions, nor are they nonverbal conduct of a person, the photographs are demon
strative evidence and are not hearsay.  

13. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court's refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court's 
refusal to give the tendered instruction.  

14. Jury Instructions: Appeal and Error. All the jury instructions must be read 
together, and if, taken as a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the evidence, there is no 
prejudicial error necessitating reversal.  

Appeal from the District Court for Lancaster County: KAREN 
FLOWERS, Judge. Affirmed in part, and in part set aside and 
vacated.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant.
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Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
The appellant, Stuart R. Pruett, was convicted by a district 

court jury of manslaughter by unintentionally causing another's 
death while committing the offense of reckless assault. Pruett 
was also convicted of using a weapon to commit a felony. On 
appeal, Pruett argues that he cannot be convicted of use of a 
weapon to commit a felony when the underlying felony is an 
unintentional crime. He further claims that the district court erred 
in various respects regarding evidentiary and instruction issues.  
We affirm Pruett's conviction and sentence for manslaughter but 
set aside the verdict and vacate the sentence for use of a weapon 
to commit a felony because both manslaughter and reckless 
assault are unintentional crimes.  

BACKGROUND 
Pruett was charged in a two-count information with 

manslaughter and use of a weapon to commit a felony after he 
unintentionally shot and killed Joseph Curtis Wakan. Count I of 
the information charged that Pruett killed Wakan unintentionally 
while committing the unlawful act of assault in the second 
degree by recklessly causing serious bodily injury to Wakan 
with a dangerous instrument. Pruett filed a motion to quash 
count II, use of a weapon to commit a felony, because he was 
charged with using a weapon to commit an unintentional act.  
The district court overruled the motion to quash, and Pruett 
appealed. We determined that there was not a final, appealable 
order and dismissed the appeal for lack of jurisdiction. State v.  
Pruett, 258 Neb. 797, 606 N.W.2d 781 (2000).  

At trial, Pruett's fiance, Michelle Strange, testified that Pruett 
purchased a .25-caliber semiautomatic gun in June 1998. After 
the purchase, Pruett and Strange took the gun out in the country 
and fired it. Strange testified that it fired easily. She stated that 
on June 30, she and Pruett met his friends, Shane Chandler, 
James Gates, and Wakan at a truckstop. Pruett then drove them
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to his home in Lincoln. On the way to Lincoln, Pruett showed 
the three friends the gun.  

Chandler testified that Pruett showed him and his compan
ions a gun while in the car and that when the group arrived at 
Pruett's residence, they sat down, started talking, and smoked 
marijuana. He believed that the gun was set on the coffee table.  
He stated that after the group sat there for awhile, Pruett got up 
and fired a round from the gun into a telephone book. Pruett 
then laughed because his actions made everyone jump. At that 
point, the group began asking Pruett questions about how the 
gun worked and asked him to unload the gun, reload it, and 
cock it. Pruett then demonstrated these techniques and let them 
hold the gun.  

Chandler testified that after Pruett showed the gun to the 
group, they smoked more marijuana. He stated that at various 
times, Pruett picked up the gun and pointed it at several of the 
people in the room. According to Chandler, Wakan went to the 
kitchen to get something to eat, and while he was gone, Pruett 
dug the empty bullet out of the telephone book. Pruett told 
Chandler that "he was going to mess with Wakan, play with 
him." Pruett then put two pieces of the bullet from the tele
phone book together so that they looked like a normal bullet 
and placed the "dummy round" in the top of the clip. Pruett 
then showed Chandler that after the gun was cocked and the 
trigger pulled, nothing would happen. Pruett then took the 
dummy round out, put it back together, and loaded it into the 
top of the clip. As Pruett was loading the gun, Wakan came out 
of the kitchen, and Pruett showed Wakan the dummy round as 
it was being placed in the top of the clip. Chandler testified that 
Pruett then raised the gun, fired it, and instead of a blank round, 
the gun fired an actual round, striking Wakan. Wakan was later 
pronounced dead.  

In a taped interview given to police, Pruett stated that he pur
chased the gun for protection and that the gun was very easy to 
fire but did not necessarily have a hair trigger. According to 
Pruett, he had been playing with the gun by taking the clip out 
so it could not fire and then aiming it at people. He admitted 
smoking marijuana and firing a round into the telephone book to 
scare everyone and later using that bullet to make a dummy
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round. He showed Wakan how the dummy round worked, 
popped the dummy round out, moved his hand to the side while 
holding the gun, and the gun went off. Pruett then assisted the 
others in getting medical assistance for Wakan.  

During trial, Pruett objected to testimony that he had smoked 
marijuana on the night Wakan was killed. He argued that such 
evidence was uncharged misconduct and that under Neb. Rev.  
Stat. § 27-404 (Reissue 1995), the State was required to show the 
purpose for which the testimony was offered. He also moved that 
any portion of his statement referring to marijuana use be 
redacted. The trial court determined that the evidence was not 
subject to § 27-404 and overruled Pruett's motion and objections.  
Pruett proposed a jury instruction consistent with his objections, 
but the requested instruction was not given. The court did instruct 
the jury that evidence Pruett may have been smoking marijuana 
was received for the purpose of describing the circumstances sur
rounding Wakan's death. The instruction stated that "[sluch evi
dence is not admissible to prove Mr. Pruett's character in order to 
show that he acted in conformity therewith and you may not con
sider this evidence for such purpose." 

Dr. Matthias Okoye, a forensic pathologist, testified that an 
autopsy was performed by one of his colleagues. Okoye 
reviewed the autopsy reports and photographs taken at the time 
of the autopsy. He also examined the organs and microscopic 
tissue sections taken at the autopsy. He opined that the cause of 
death was from a gunshot wound. During Okoye's testimony, 
autopsy photographs, exhibits 39 through 54, were entered into 
evidence over Pruett's hearsay objections. Pruett requested that 
the jury be instructed that they could not consider Okoye's tes
timony about facts and data not directly perceived by him. The 
court did not give the requested instruction.  

At the end of the State's case, Pruett moved to dismiss the 
charge of use of a weapon to commit a felony. The motion was 
overruled. Pruett did not present any evidence. The jury was 
instructed on the statutory definition of "recklessly." Pruett 
requested that the jury also be instructed on the definition of "ac
cident." The district court did not give the requested instruction.  

The jury found Pruett guilty on both counts. Pruett's motion for 
a new trial was overruled, and he was sentenced. Pruett appeals.
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ASSIGNMENTS OF ERROR 
Pruett lists 26 assignments of error, which, rephrased, are that 

the district court erred in (1) overruling his motion to quash, 
overruling his motion for a directed verdict, and instructing the 
jury on the count of use of a firearm to commit a felony; (2) 
allowing evidence that he smoked marijuana on the night Wakan 
was killed and refusing his requested jury instruction regarding 
marijuana use; (3) overruling his hearsay objection regarding 
Okoye's testimony about facts not directly perceived by Okoye 
and refusing his requested jury instruction; (4) refusing to 
instruct the jury on the definition of "accident"; and (5) overrul
ing his motion to dismiss when there was insufficient evidence 
to convict him.  

STANDARD OF REVIEW 
[1] Interpretation of a statute presents a question of law, in 

connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Hamik, 262 Neb. 761, 635 
N.W.2d 123 (2001).  

[2] Whether jury instructions given by a trial court are correct 
is a question of law. State v. Taylor, 262 Neb. 639, 634 N.W.2d 
744 (2001).  

ANALYSIS 

CONVICTION OF USE OF WEAPON TO COMMIT FELONY 

Pruett contends that he cannot be convicted of both 
manslaughter and use of a weapon to commit a felony because 
both manslaughter and the act of reckless assault are uninten
tional crimes. Pruett argues that a person can be convicted of use 
of a weapon to commit a felony only when the underlying 
felony is an intentional crime.  

[3] Neb. Rev. Stat. § 28-1205(1) (Reissue 1995) provides: 
Any person who uses a firearm, a knife, brass or iron 
knuckles, or any other deadly weapon to commit any 
felony which may be prosecuted in a court of this state or 
who unlawfully possesses a firearm, knife, brass or iron 
knuckles, or any other deadly weapon during the commis
sion of any felony which may be prosecuted in a court of
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this state commits the offense of using a deadly weapon to 
commit a felony.  

In State v. Ring, 233 Neb. 720, 724, 447 N.W.2d 908, 911 (1989), 
applying principles of statutory construction, we held that the lan
guage "'to commit any felony'" in § 28-1205 is synonymous 
with "'for the purpose of committing any felony."' We further 
explained that the purposes behind § 28-1205 are to discourage 
individuals from employing deadly weapons in order to facilitate 
or effectuate the commission of felonies and to discourage indi
viduals from carrying deadly weapons while they commit felonies.  
We then stated, "It cannot reasonably be said that § 28-1205 will 
dissuade a person from using a deadly weapon to commit an unin
tentional felony; the two concepts are logically inconsistent." 
Ring, 233 Neb. at 724, 447 N.W.2d at 911. As a result, we con
cluded that when the felony which served as the basis of the use 
of a weapon charge was an unintentional crime, the accused could 
not be convicted of use of a weapon to commit a felony.  

Under Neb. Rev. Stat. § 28-305(1) (Reissue 1995), "[a] per
son commits manslaughter if he kills another without malice, 
either upon a sudden quarrel, or causes the death of another 
unintentionally while in the commission of an unlawful act." 
Pruett was convicted of unintentionally causing the death of 
Wakan while in the commission of a second degree assault 
under Neb. Rev. Stat. § 28-309 (Cum. Supp. 2000). A person 
commits second degree assault under § 28-309 if he or she: "(a) 
Intentionally or knowingly causes bodily injury to another per
son with a dangerous instrument; [or] (b) Recklessly causes 
serious bodily injury to another person with a dangerous instru
ment ... ." Pruett was specifically charged with reckless assault.  
He was not charged with intentionally assaulting Wakan, and the 
jury was instructed on only reckless assault.  

Although Pruett was charged under § 28-305 with uninten
tionally causing Wakan's death, the State, however, argues that 
Pruett intentionally committed the crime of reckless assault and, 
thus, committed a felony which can serve as the basis for his 
conviction of use of a weapon to commit a felony.  

Neb. Rev. Stat. § 28-109(19) (Reissue 1995) provides: 
Recklessly shall mean acting with respect to a material ele
ment of an offense when any person disregards a substantial
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and unjustifiable risk that the material element exists or will 
result from his or her conduct. The risk must be of such a 
nature and degree that, considering the nature and purpose 
of the actor's conduct and the circumstances known to the 
actor, its disregard involves a gross deviation from the stan
dard of conduct that a law-abiding person would observe in 
the actor's situation.  

[4] In State v. Kistenmacher, 231 Neb. 318, 436 N.W.2d 168 
(1989), we discussed the extent to which a reckless act involves 
a conscious choice in a course of action but held that the defini
tion of "recklessly" contained in § 28-109(19) is an objective 
one, thereby making testimony as to the defendant's subjective 
intent irrelevant. Our decision in Kistenmacher illustrates that 
reckless assault is not an intentional crime. Although reckless
ness can involve some intent on the part of the actor, for exam
ple, the act of intentionally pointing a gun at another person, this 
does not transform the crime of reckless assault into an inten
tional crime. Reckless assault requires not just the act of reck
less behavior, but the result of serious bodily injury. A person 
can be guilty of reckless assault when he or she acted recklessly 
but did not intend serious bodily injury to occur. Thus, the state 
of mind to convict for reckless assault does not rise to the level 
of "knowing" or "intentional." See, generally, State v. Hemmer, 
3 Neb. App. 769, 531 N.W.2d 559 (1995) (holding that no crime 
of attempted reckless assault of police officer exists because 
reckless is not intentional mens rea). See, also, Jenkins v. State, 
640 So. 2d 1053 (Ala. Crim. App. 1993) (sentence could not be 
enhanced due to commission of felony with weapon when 
underlying felony was reckless assault).  

We hold that reckless assault is not an intentional crime. As a 
result, under State v. Ring, 233 Neb. 720, 447 N.W.2d 908 
(1989), Pruett could not be convicted of using a weapon to com
mit a felony when the underlying felony was manslaughter due 
to unintentionally causing Wakan's death while in the commis
sion of reckless assault. We set aside the verdict and vacate the 
sentence for use of a weapon to commit a felony.  

EVIDENCE REGARDING MARIJUANA USE 
Pruett contends that evidence that he smoked marijuana was 

uncharged misconduct, subject to § 27-404. Pruett argues that
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the trial court erred in failing to require the State to identify the 
purpose for offering the evidence and in failing to hold an evi
dentiary hearing. He does not argue that the evidence was inad
missible under Neb. Rev. Stat. § 27-403 (Reissue 1995) as being 
more prejudicial than probative.  

[5] Section 27-404 provides in part that "[e]vidence of a per
son's character or a trait of his or her character is not admissible 
for the purpose of proving that he or she acted in conformity 
therewith on a particular occasion . . . ." Evidence of uncharged 
misconduct, often referred to as evidence of "prior bad acts" may 
be admitted under § 27-404 for other purposes, but the proponent 
of the evidence must prove to the court outside the presence of 
the jury that the defendant committed uncharged misconduct.  
§ 27-404(3). In addition, the proponent of the evidence must 
state on the record the specific purpose or purposes for which the 
evidence is being offered and the court must state the purpose or 
purposes for which the evidence is received. See State v.  
Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999). We have held, 
however, that where uncharged misconduct is not evidence of 
prior bad acts, § 27-404 does not apply. State v. Canbaz, 259 
Neb. 583, 611 N.W.2d 395 (2000).  

Here, the State did not introduce evidence that Pruett smoked 
marijuana on a prior occasion or as evidence of his character to 
prove that he acted in conformity with that behavior on a later 
occasion. Instead, Pruett's action of smoking marijuana was con
temporaneous with his other acts immediately before Wakan was 
shot, and the State offered the evidence to explain the circum
stances surrounding Wakan's death. The evidence that Pruett 
smoked marijuana shortly before Wakan was killed was not evi
dence of prior bad acts subject to § 27-404. Instead, the evidence 
was relevant to show that Pruett was acting in a reckless manner 
at the time that he shot Wakan. See, generally, State v. Canbaz, 
supra. Nevertheless, the court gave a limiting instruction to the 
jury. We hold that under these circumstances, § 27-404 is not 
applicable. We conclude that Pruett's assignments of error 
regarding this issue are without merit.  

HEARSAY OBJECTIONS 
Pruett contends that the court erred in allowing Okoye to tes

tify regarding facts provided to him by others and not perceived
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by him directly. He objected on the basis of hearsay to the intro
duction into evidence of the autopsy photographs.  

[6,7] Neb. Rev. Stat. § 27-703 (Reissue 1995) provides: 
The facts or data in the particular case upon which an 

expert bases an opinion or inference may be those per
ceived by or made known to him at or before the hearing. If 
of a type reasonably relied upon by experts in the particular 
field in forming opinions or inferences upon the subject, the 
facts or data need not be admissible in evidence.  

We have held that § 27-703 contemplates admission of an 
expert's opinion based on hearsay supplying facts or data for 
that opinion, rather than requiring firsthand knowledge as the 
only source of information for an expert's opinion. Gibson v.  
City of Lincoln, 221 Neb. 304, 376 N.W.2d 785 (1985). Further, 
an expert may rely on hearsay facts or data that are reasonably 
relied on by experts in that field. See State v. Whitlock, 262 Neb.  
615, 634 N.W.2d 480 (2001). Thus, a doctor who did not 
directly treat a patient may provide expert testimony regarding 
the patient, and any lack of firsthand knowledge goes to the 
weight of the opinion. See Gibson v. City of Lincoln, supra.  

Okoye could give his opinion because he relied on data that 
are reasonably given by other experts in his field. Pruett's argu
ment that Okoye could not testify regarding facts that he did not 
perceive directly is without merit.  

[8-11] Pruett also objected to the introduction into evidence of 
autopsy photographs on the basis of hearsay. The admission of 
hearsay is controlled by the Nebraska Evidence Rules. State v.  
Whitlock, supra. In proceedings where the Nebraska Evidence 
Rules apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is involved only 
when the rules make discretion a factor in determining admissi
bility. Id. "Hearsay is a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evi
dence to prove the truth of the matter asserted." Neb. Rev. Stat.  
§ 27-801(3) (Reissue 1995). A statement for purposes of § 27-801 
"is (a) an oral or written assertion or (b) nonverbal conduct of a 
person, if it is intended by him as an assertion." § 27-801(1).  

[12] Here, the autopsy photographs were not oral or written 
assertions, nor were they nonverbal conduct of a person. Under
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these circumstances, photographs are demonstrative evidence 
and are not hearsay. See Kucki v. State, 483 N.E.2d 788 (Ind.  
App. 1985), citing Bergner v. State, 397 N.E.2d 1012 (Ind. App.  
1979). See, generally, State v. Lang, 197 Neb. 47, 246 N.W.2d 
608 (1976); State v. Henderson, 100 N.M. 260, 669 P.2d 736 
(N.M. App. 1983).  

Concerning Okoye's testimony, Pruett requested the follow
ing jury instruction, which was refused by the district court: 

The facts or data upon which an expert bases an opinion 
or inference may be those perceived by or made known to 
him at or before the hearing. A witness has testified in this 
case about facts or data which were not perceived by him, 
but which were relied upon by him in forming his opinion.  
You may consider such facts or data in determining what 
weight, if any, to give to the expert's opinion. However, 
you may not consider the witness' testimony about facts or 
data not directly perceived by him as evidence of the truth 
of such facts or data.  

The court refused the requested instruction and instead instructed 
the jury as follows: 

A witness who has special knowledge, skill, experience, 
training or education in a particular area may testify as an 
expert in that area. You may adopt, or not, his or her con
clusions, according to your own best judgment. You deter
mine what weight, if any, to give to an expert's testimony 
just as you do with the testimony of any other witness.  

In determining the weight to be given such testimony, 
you should consider: 

1. The education, training, experience and knowledge of 
the expert; 

2. The reasons given for the expert's opinion; and 
3. The sources of the expert's information.  

[13,141 To establish reversible error from a court's refusal to 
give a requested instruction, an appellant has the burden to show 
that (1) the tendered instruction is a correct statement of the law, 
(2) the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court's refusal to give the 
tendered instruction. State v. Quintana, 261 Neb. 38, 621 N.W.2d 
121 (2001). All the jury instructions must be read together, and
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if, taken as a whole, they correctly state the law, are not mislead
ing, and adequately cover the issues supported by the pleadings 
and the evidence, there is no prejudicial error necessitating rever
sal. State v. Harrold, 256 Neb. 829, 593 N.W.2d 299 (1999).  

In this case, the court's instruction was a correct statement of 
the law, adequately covered the issue, and was supported by the 
evidence. We conclude that the trial court did not err in refusing 
Pruett's requested instruction and that his assignments of error 
regarding this issue are without merit.  

JURY INSTRUCTION ON DEFINITION OF ACCIDENT 

Pruett contends that he was entitled to an instruction on the 
definition of "accident." He requested that the jury be instructed, 
"'Accident' shall mean a sudden event or change occurring with
out intent or volition through carelessness, unawareness, igno
rance, or a combination of causes and producing an unfortunate 
result." Instead, the court instructed the jury using the following 
statutory definition of "recklessly": 

Recklessly means acting with respect to a material element 
of an offense when any person disregards a substantial and 
unjustifiable risk that the material element exists or will 
result from his or her conduct. The risk must be of such a 
nature and degree that, considering the nature and purpose 
of the actor's conduct and the circumstances known to the 
actor, its disregard involves a gross deviation from the 
standard of conduct that a law-abiding person would 
observe in the actor's situation.  

The focus of the inquiry in this case is not whether the gun 
discharged accidentally. Instead, the question is whether Pruett 
was acting recklessly at the time the gun discharged. The threat
ening use of a firearm is an unlawful assault sufficient to convict 
a person of manslaughter when defined as causing the death of 
another unintentionally while in the commission of an unlawful 
act. State v. Drew, 216 Neb. 685, 344 N.W.2d 923 (1984). Thus, 
if a person is found to be acting recklessly at the time the gun 
discharged, whether the gun discharged by accident is not at 
issue and is not a defense to reckless assault. See, generally, id.  
at 688, 344 N.W.2d at 925 ("the accidental discharge of a gun, 
the use of which was not justified under the circumstances, is
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not a defense to manslaughter when the killing occurred upon a 
sudden quarrel").  

The court properly instructed the jury regarding the elements 
of the offense and the definition of "recklessly." We conclude 
that Pruett was not entitled to an instruction on the definition of 
the term "accident." 

SUFFICIENCY OF EVIDENCE 
Pruett contends that the evidence was insufficient to convict 

him of manslaughter. We have reviewed this assignment of error 
and find it to be without merit.  

CONCLUSION 
We hold that Pruett could not be convicted for use of a 

weapon to commit a felony when the underlying felonies were 
manslaughter and reckless assault. Accordingly, we affirm 
Pruett's conviction and sentence for manslaughter but set aside 
the verdict and vacate the sentence for use of a weapon to com
mit a felony. We determine that all of his remaining assign
ments of error are without merit, and we affirm his conviction 
for manslaughter.  

AFFIRMED IN PART, AND IN PART 
SET ASIDE AND VACATED.  

PHYLLIS H. NEWMAN, APPELLEE, V. WANDA REHR, APPELLEE, 
AND WILLIAM HARRIS, GARNISHEE-APPELLANT.  

638 N.W.2d 863 

Filed February 8, 2002. No. S-00-513.  

1. Constitutional Law: Due Process. The determination of whether the procedures 
afforded an individual comport with constitutional requirements for procedural due 
process presents a question of law.  

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

3. _ : _ . Upon further review from a judgment of the Nebraska Court of Appeals, 
the Nebraska Supreme Court will not reverse a judgment which it deems to be correct 
merely because it may disagree with the reasoning employed by the Court of Appeals.  

Petition for further review from the Nebraska Court of 
Appeals, HANNON, INBODY, and MOORE, Judges, on appeal thereto
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from the District Court for Douglas County, W. MARK ASHFORD, 

Judge. Judgment of Court of Appeals affirmed.  

Dennis E. Martin and Kevin J. McCoy, of Martin & Martin, 
P.C., for garnishee-appellant.  

Craig A. Knickrehm, of Knickrehm Law Offices, and Kathy 
Pate Knickrehm for appellee Phyllis H. Newman.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

In this proceeding, Phyllis H. Newman attempted to utilize a 
garnishment procedure against William Harris to enforce a judg
ment she had obtained against Wanda Rehr. Harris had given a 
promissory note to Rehr, and Harris sought to litigate the issues 
concerning whether the garnishment of Harris on the note was 
proper. The district court found Harris partially liable to 
Newman for the amount due on his promissory note to Rehr.  
The Nebraska Court of Appeals reversed the judgment of the 
district court and remanded the cause for a new trial. The Court 
of Appeals found that Harris had been deprived of due process 
of law because a successor judge entered the judgment although 
the evidence had been heard and the trial conducted by a differ
ent judge. See Newman v. Rehr, 10 Neb. App. 356, 630 N.W.2d 
19 (2001). We granted further review, and we now affirm the 
decision of the Court of Appeals, albeit on different grounds.  

SCOPE OF REVIEW 
[1] The determination of whether the procedures afforded an 

individual comport with constitutional requirements for proce
dural due process presents a question of law. Billups v. Nebraska 
Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 
120 (1991).  

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Prochaska v. Douglas Cty., 260 Neb. 642, 619 
N.W.2d 437 (2000).
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[3] Upon further review from a judgment of the Court of 
Appeals, this court will not reverse a judgment which it deems 
to be correct merely because it may disagree with the reasoning 
employed by the Court of Appeals. Corcoran v. Lovercheck, 256 
Neb. 936, 594 N.W.2d 615 (1999).  

FACTS 
Newman's first application for determination of garnishee lia

bility against Harris was dismissed by the Douglas County Dis
trict Court after a hearing on September 28, 1999, because the 
note being garnished was not yet due. After the note became due, 
Newman filed a second application for determination of garnishee 
liability. At a hearing on December 20, the parties allegedly 
agreed to submit "Ex[hibit] # 11 (transcript of prior proceeding)" 
as evidence. The district court took the matter under advisement 
and told the parties that briefs could be submitted.  

Before any briefs were submitted or the proceedings tran
scribed, the trial judge mailed counsel a "[l]etter decision" on 
February 18, 2000. In the letter, he reportedly directed Newman's 
counsel to draft and submit an order. A copy of the letter decision 
is not contained in the record before this court. Included in the 
record is an order prepared and submitted by Newman's counsel 
and signed by the successor judge on February 28. The successor 
judge found that Newman's application for determination of gar
nishee liability should be sustained and entered judgment in 
Newman's favor in the amount of $17,989.  

Harris filed a motion for new trial, and at the hearing on the 
motion on April 14, 2000, counsel for each party described his 
recollection of the prior events. Harris' counsel stated that it was 
his understanding that the transcription of the September 28, 
1999, hearing would be prepared and then briefs would be sub
mitted. Exhibit 11, which is included in the bill of exceptions 
before this court, indicates that the September 1999 hearing was 
not transcribed until April 4, 2000.  

Newman's counsel stated at the hearing on the motion for 
new trial that the parties had agreed that because there was no 
additional evidence to be adduced at the second hearing, the evi
dence from the first hearing would be submitted in the form of 
a transcription of the hearing. The parties had also allegedly
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agreed to submit briefs, but before any briefs were submitted, 
the trial judge issued a letter decision on February 18, 2000, 
stating that he had concluded that Newman's application for 
determination of garnishee liability should be granted and that 
judgment should be entered against Rehr for $22,000, less a 
prior garnishment of $4,011. Newman's counsel argued that the 
trial judge was entitled to rely on his memory of the evidence at 
the prior hearing and that the mere absence of the written tran
scription of the proceedings was not fatal to the judgment. The 
successor judge denied Harris' motion for a new trial.  

COURT OF APPEALS OPINION 
Harris appealed to the Court of Appeals, which noted that the 

transcription of the September 1999 trial had not been prepared 
at the time of the December hearing. Prior to receipt of the tran
scription, the trial judge determined that Harris was liable for the 
full amount of his note to Rehr and apparently noted the decision 
in a letter to counsel. However, the letter was not included in the 
record before the Court of Appeals. The Court of Appeals stated 
that the decision was not entered as a judgment in accordance 
with Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000).  

The Court of Appeals addressed only Harris' assertion that he 
was denied due process because a judgment was entered against 
him by a judge who had no record to review and who had no 
knowledge of the case. The Court of Appeals framed the issue as 
whether a replacement or substitute judge may enter a judgment 
that a former judge indicated he or she would have entered. The 
Court of Appeals stated: "We do not agree that one judge may 
sign an order for another or that a judge who has proper jurisdic
tion over a motion for new trial does not have authority to grant 
a new trial because another judge had been involved." Newman v.  
Rehr, 10 Neb. App. 356, 360, 630 N.W.2d 19, 22 (2001).  

Reviewing cases in other jurisdictions, the Court of Appeals 
noted that "the majority view holds that in cases tried to a court, 
a successor or substitute judge may not render a judgment for a 
predecessor judge who conducted the trial even if the predeces
sor had indicated the decision that the predecessor intended to 
make." Id. The Court of Appeals found that the parties' stipula
tion to submit the case on the record could not be fairly applied
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or implemented by any judge other than the judge who initially 
heard the case.  

The Court of Appeals concluded that Harris was deprived of 
a significant property interest by the successor judge's entry of 
an order in the garnishment proceeding and that Harris was 
denied the opportunity to be heard because the successor judge 
entered a judgment based on evidence he had not heard. It 
reversed the judgment and remanded the cause, finding that the 
judgment entered against Harris should be vacated and the gar
nishment proceeding retried.  

ANALYSIS 
Newman asks this court to find that the Court of Appeals 

erred in holding that Harris' due process rights were denied 
when a successor judge signed an order reflecting the trial 
judge's decision. We agree with the Court of Appeals that 
Harris' due process rights were violated. However, we affirm the 
decision of the Court of Appeals because the initial trial judge 
decided the case before the transcription of the proceedings was 
prepared, and therefore, the trial judge did not have the record 
before deciding the case.  

The trial judge heard the evidence at the September 1999 trial.  
The parties later stipulated that the trial judge could decide the 
matter based on a transcription of those proceedings. The trial 
judge's decision was reportedly announced in a letter mailed on 
February 18, 2000. The transcription of the September 1999 trial 
was not prepared until April 4, 2000. The parties had stipulated 
that the judge who heard the original testimony and observed the 
witnesses could use the transcription of that hearing to make his 
decision. However, the record shows that the trial judge decided 
the case before the transcription had been prepared and before 
the parties had submitted any evidence to the court.  

As the Court of Appeals noted: "The protections of the pro
cedural due process right attach when there has been a depriva
tion of a significant property interest." Newman v. Rehr, 10 Neb.  
App. at 361, 630 N.W.2d at 23 (citing Prime Realty Dev. v. City 
of Omaha, 258 Neb. 72, 602 N.W.2d 13 (1999)). Due process 
requires notice and an appropriate opportunity to be heard when 
a significant property interest has been shown. Harris was
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deprived of a significant property interest when the initial trial 
judge announced the decision in a letter prior to the preparation 
of the transcription of the evidence and before such evidence 
was submitted to the court.  

The determination of whether the procedures afforded an 
individual comport with constitutional requirements for proce
dural due process presents a question of law. Billups v. Nebraska 
Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 120 
(1991). On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Prochaska v. Douglas Cty., 260 Neb. 642, 619 
N.W.2d 437 (2000). Upon further review from a judgment of the 
Court of Appeals, this court will not reverse a judgment which 
it deems to be correct merely because it may disagree with the 
reasoning employed by the Court of Appeals. Corcoran v.  
Lovercheck, 256 Neb. 936, 594 N.W.2d 615 (1999). Although 
we do not adopt the reasoning employed by the Court of 
Appeals, this court's independent review of the record indicates 
that the Court of Appeals reached the correct result.  

CONCLUSION 
We affirm the decision of the Court of Appeals, which 

reversed the judgment of the Douglas County District Court and 
remanded the cause for a new trial.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

KiP P. HOOKSTRA, APPELLANT.  

638 N.W.2d 829 

Filed February 8, 2002. No. S-00-791.  

1. Constitutional Law: Ordinances: Appeal and Error. The constitutionality of an 
ordinance presents a question of law, in which an appellate court is obligated to reach 
a conclusion independent of the decision reached by the trial court.  

2. Constitutional Law: Statutes. A challenge to a statute, asserting that no valid appli
cation of a statute exists because it is unconstitutional on its face, is a facial challenge.  

3. Constitutional Law. The parameters of the constitutional right to freedom of speech 
are the same under both the federal and the state Constitutions.
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4. Constitutional Law: Statutes. The doctrine of overbreadth pertains to a statute 
designed to burden, punish, or prohibit an activity that is not constitutionally pro
tected, but which includes within its scope activities that are protected by the First 
Amendment to the U.S. Constitution.  

5. Constitutional Law: Criminal Law: Ordinances. The void-for-vagueness doctrine 
requires that a penal ordinance define the criminal offense with sufficient definiteness 
so that ordinary people can understand what conduct is prohibited and so that the lan
guage of the ordinance does not encourage arbitrary and discriminatory enforcement.  

6. Constitutional Law: Statutes. An enactment which is clear and precise, and there
fore not vague, may nonetheless fail to pass constitutional muster by virtue of being 
overbroad in the sense that it prohibits the exercise of constitutionally protected con
duct, such as the exercise of First Amendment rights.  

7. Constitutional Law: Statutes: Appeal and Error. As a general rule, in a challenge 
to the overbreadth and vagueness of a law, a court's first task is to analyze overbreadth.  

8. Constitutional Law: Statutes. A statute is unconstitutionally overbroad and thus 
offends the First Amendment if, in addition to forbidding speech or conduct which is 
not constitutionally protected, it also prohibits the exercise of constitutionally pro
tected speech.  

9. _: _. A statute may be invalidated on its face only if its overbreadth is "sub
stantial," i.e., when the statute is unconstitutional in a substantial portion of cases to 
which it applies. Stated another way, in order to prevail upon a facial attack to the con
stitutionality of a statute, the challenger must show either that every application of the 
statute creates an impermissible risk of suppression of ideas or that the statute is "sub
stantially" overbroad, which requires the court to find a realistic danger that the statute 
itself will significantly compromise recognized First Amendment protections of par
ties not before the court.  

10. Constitutional Law: Statutes: Standing. The doctrine of substantial overbreadth 
provides an exception to the traditional rule of standing. Under the doctrine, an indi
vidual whose own speech or conduct may be prohibited is permitted to challenge an 
enactment on its face because it also threatens others not before the court who desire 
to engage in legally protected expression but who may refrain from doing so rather 
than risk prosecution or undertake to have the law declared partially invalid.  

I1. Constitutional Law: Ordinances: Presumptions. An ordinance, like a statute, is 
presumed to be constitutional and its unconstitutionality must be clearly established 
before it will be declared void.  

12. Constitutional Law: Criminal Law: Statutes: Presumptions. In affording a pre
sumption of constitutionality to legislative enactments, the Nebraska Supreme Court, 
while construing penal statutes strictly, nonetheless gives them a sensible construction 
in the context of the object sought to be accomplished, the evils and mischiefs sought 
to be remedied, and the purpose sought to be served.  

13. Constitutional Law: Statutes. When a statute is susceptible of two constructions, 
under one of which the statute is valid while under the other of which the statute 
would be unconstitutional or of doubtful validity, that construction which results in 
validity is to be adopted.  

14. Constitutional Law: Statutes: Standing. The traditional rule of standing applies to 
a facial challenge to a statute on the ground of vagueness. To have standing to assert 
a claim of vagueness, a defendant must not have engaged in conduct which is clearly
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prohibited by the questioned statute and cannot maintain that the statute is vague 
when applied to the conduct of others.  

15. _ : _: . Conduct which is clearly proscribed by the statute will not support 

a vagueness challenge (1) because the statute is not vague as to the party challenging 
the statute and (2) because the court will not examine the vagueness of the law as it 
might apply to the conduct of persons not before the court.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and SIEVERS and INBODY, Judges, 
on appeal thereto from the District Court for Lancaster County, 
STEVEN D. BURNS, Judge, on appeal thereto from the County 
Court for Lancaster County, LAURIE J. YARDLEY, Judge.  
Judgment of Court of Appeals affirmed.  

Robert F. Bartle, of the Bartle & Geier Law Firm, for appellant.  

John C. McQuinn, Chief Lincoln City Prosecutor, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MILLER-LERMAN, JJ., and BUCKLEY, D.J., Retired.  

STEPHAN, J.  
At issue in this case is the constitutionality of a Lincoln ordi

nance which makes it unlawful to "intentionally or knowingly 
refuse to comply with an order of a police officer made in the 
performance of official duties at the scene of an arrest, accident, 
or investigation." Lincoln Mun. Code § 9.08.050 (1990). In 
affirming the conviction of Kip P. Hookstra under this ordinance, 
the Nebraska Court of Appeals held that the ordinance was not 
facially unconstitutional on the ground of overbreadth and that 
Hookstra lacked standing to challenge the ordinance on the 
ground of vagueness. We granted Hookstra's petition for further 
review and now affirm the judgment of the Court of Appeals.  

BACKGROUND 
FACTS 

We briefly summarize the operative facts which are fully set 
forth in the opinion of the Court of Appeals. State v. Hookstra, 
10 Neb. App. 199, 630 N.W.2d 469 (2001). In the early morn
ing hours of March 20, 1999, Lincoln police officer Mitchell 
Evans was administering field sobriety tests to a motorist whom
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he had stopped at an intersection in downtown Lincoln on sus
picion of driving under the influence. Hookstra and two other 
pedestrians observed this process from a distance of approxi
mately 15 to 20 feet.  

When Evans concluded the sobriety tests and began placing 
the motorist in the back seat of his police car, Hookstra and his 
friends began to "heckle" Evans and the motorist. Hookstra 
shouted slogans and told the motorist that he was not required to 
cooperate with Evans. Evans testified that this distracted him 
and upset the motorist. Evans was concerned for his own safety 
and that of the motorist because the commotion detracted from 
Evans' ability to pay attention to the traffic around him and to 
the motorist.  

Evans told Hookstra to leave the area, but Hookstra refused to 
do so despite the urging of his companions. After repeating the 
order two or three times, Evans then walked toward the sidewalk 
where Hookstra and the others were standing. Hookstra then 
began to walk backward, facing Evans with his fist raised in the 
air. Alerted by Evans, other Lincoln police officers took 
Hookstra into custody approximately one block from the scene 
of the incident and charged him with a violation of § 9.08.050.  

DISPOSITION BELow 
Hookstra filed a motion to quash the complaint on grounds 

that the Lincoln ordinance was, on its face, unconstitutionally 
overbroad and vague. The motion was overruled by the Lancaster 
County Court. Hookstra renewed the motion to quash at his trial 
but offered no evidence. He was found guilty and was fined $100 
plus court costs. After the conviction was affirmed on appeal to 
the district court for Lancaster County, Hookstra perfected this 
timely appeal.  

The Court of Appeals affirmed the conviction, holding that 
the ordinance was not unconstitutional on its face on the ground 
of overbreadth and that Hookstra lacked standing to challenge 
the statute on the ground of vagueness. State v. Hookstra, supra.  
In its overbreadth analysis, the Court of Appeals construed the 
word "order" in the Lincoln ordinance "by adding the 'gloss' 
that it be a 'lawful order."' Id. at 208, 630 N.W.2d at 477. We 
granted Hookstra's petition for further review.
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ASSIGNMENT OF ERROR 
In his petition for further review, Hookstra assigns that the 

Court of Appeals erred in finding that the ordinance is not 
unconstitutionally overbroad and vague on its face in violation 
of his right of free speech under the Constitution of Nebraska 
and the Constitution of the United States.  

STANDARD OF REVIEW 
[1] The constitutionality of an ordinance presents a question of 

law, in which an appellate court is obligated to reach a conclusion 
independent of the decision reached by the trial court. Village of 
Winslow v. Sheets, 261 Neb. 203, 622 N.W.2d 595 (2001).  

ANALYSIS 
[2,3] A challenge to a statute, asserting that no valid applica

tion of a statute exists because it is unconstitutional on its face, 
is a facial challenge. State v. Kanarick, 257 Neb. 358, 598 
N.W.2d 430 (1999); State v. Roucka, 253 Neb. 885, 573 N.W.2d 
417 (1998). Hookstra asserts only a facial challenge to the 
Lincoln ordinance and does not contend that he did not violate 
the ordinance if it is found to be valid. The facial challenge is 
based on a claim that the ordinance violates the right of free 
speech under the state and federal Constitutions. The 1st 
Amendment to the U.S. Constitution, made applicable to the 
states through the 14th Amendment, requires that the state "make 
no law ... abridging the freedom of speech." Article I, § 5, of the 
Nebraska Constitution provides that "[elvery person may freely 
speak, write and publish on all subjects, being responsible for the 
abuse of that liberty . .. ." The parameters of the constitutional 
right to freedom of speech are the same under both the federal 
and the state Constitutions. Village of Winslow v. Sheets, supra; 
Pick v. Nelson, 247 Neb. 487, 528 N.W.2d 309 (1995). Accord
ingly, as did the Court of Appeals, we apply the same analysis to 
Hookstra's state and federal constitutional claims.  

[4-6] Although we have referred to vagueness and overbreadth 
together, we have recognized that the two are conceptually dis
tinct. State v. Roucka, supra. The doctrine of overbreadth pertains 
to a statute designed to burden, punish, or prohibit an activity that 
is not constitutionally protected, but which includes within its 
scope activities that are protected by the First Amendment to the
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U.S. Constitution. State v. Schmaild, 243 Neb. 734, 502 N.W.2d 
463 (1993). The void-for-vagueness doctrine requires that a penal 
ordinance define the criminal offense with sufficient definiteness 
so that ordinary people can understand what conduct is prohibited 
and so that the language of the ordinance does not encourage arbi
trary and discriminatory enforcement. State v. Beyer, 260 Neb.  
670, 619 N.W.2d 213 (2000). An enactment which is clear and 
precise, and therefore not vague, may nonetheless fail to pass con
stitutional muster by virtue of being overbroad in the sense that it 
prohibits the exercise of constitutionally protected conduct, such 
as the exercise of First Amendment rights. State v. Roucka, supra; 
State v. Frey, 218 Neb. 558, 357 N.W.2d 216 (1984).  

[7] As a general rule, in a challenge to the overbreadth and 
vagueness of a law, a court's first task is to analyze overbreadth.  
State v. Sommerfeld, 251 Neb. 876, 560 N.W.2d 420 (1997). The 
U.S. Supreme Court has established guidelines in this regard: 

"In a facial challenge to the overbreadth and vagueness 
of a law, a court's first task is to determine whether the 
enactment reaches a substantial amount of constitutionally 
protected conduct. If it does not, then the overbreadth chal
lenge must fail. The court should then examine the facial 
vagueness challenge and, assuming the enactment impli
cates no constitutionally protected conduct, should uphold 
the challenge only if the enactment is impermissibly vague 
in all of its applications. A plaintiff who engages in some 
conduct that is clearly proscribed cannot complain of the 
vagueness of the law as applied to the conduct of others." 

State v. Roucka, 253 Neb. at 891, 573 N.W.2d at 422, quoting 
Hoffman Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 
102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982).  

OVERBREADTH CLAIM 

[8,9] A statute is unconstitutionally overbroad and thus 
offends the First Amendment if, in addition to forbidding speech 
or conduct which is not constitutionally protected, it also pro
hibits the exercise of constitutionally protected speech. State v.  
Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990). "A statute may be 
invalidated on its face, however, only if its overbreadth is 'sub
stantial,' i.e., when the statute is unconstitutional in a substantial
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portion of cases to which it applies." Id. at 238, 450 N.W.2d at 
406. Stated another way, in order to prevail upon a facial attack 
to the constitutionality of a statute, the challenger must show 
either that every application of the statute creates an impermis
sible risk of suppression of ideas or that the statute is "substan
tially" overbroad, which requires the court to find a realistic 
danger that the statute itself will significantly compromise rec
ognized First Amendment protections of parties not before the 
court. Id. The requirement that the overbreadth be substantial 
arose from the recognition that the application of the over
breadth doctrine is " ' "manifestly strong medicine."' " Id., quot
ing Airport Comm'rs v. Jews for Jesus, Inc., 482 U.S. 569, 107 
S. Ct. 2568, 96 L. Ed. 2d 500 (1987).  

[10] The doctrine of substantial overbreadth provides an 
exception to the traditional rule of standing. State v. Kipf supra.  
Under the doctrine, an individual whose own speech or conduct 
may be prohibited is permitted to challenge an enactment on its 
face because it also threatens others not before the court who 
desire to engage in legally protected expression but who may 
refrain from doing so rather than risk prosecution or undertake 
to have the law declared partially invalid. Id. The doctrine is 
predicated on the sensitive nature of protected expression and 
the fear that "'persons whose expression is constitutionally pro
tected may well refrain from exercising their rights for fear of 
criminal sanctions by a statute susceptible of application to pro
tected expression.' "New York v. Ferber, 458 U.S. 747, 768, 102 
S. Ct. 3348, 73 L. Ed. 2d 1113 (1982), quoting Schaumburg v.  
Citizens for Better Environ., 444 U.S. 620, 100 S. Ct. 826, 63 L.  
Ed. 2d 73 (1980).  

This "exception" to the traditional rule of standing is some
times confused with the requirement in a facial challenge to a 
statute that the claimed overbreadth be "substantial." In State v.  
Sommerfeld, 251 Neb. 876, 880, 560 N.W.2d 420, 422 (1997), 
we stated that "[i]f the statutory proscription does not reach a 
substantial amount of constitutionally protected conduct, there 
is no standing to challenge a statute on the basis the statute is 
overbroad, and such challenge must fail." Similarly, we stated in 
Kipf, 234 Neb. at 238, 450 N.W.2d at 406, that "a litigant must 
show that the statute is substantially overbroad before he or she
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is deemed to have standing to challenge it on the ground it is 
unconstitutional with respect to a hypothetical party." See, also, 
State v. Roucka, 253 Neb. 885, 573 N.W.2d 417 (1998) (finding 
no standing to challenge statute as overbroad when statute does 
not reach substantial amount of protected conduct); State v.  
Copple, 224 Neb. 672, 681, 401 N.W.2d 141, 149-50 (1987), 
abrogated on other grounds, State v. Reynolds, 235 Neb. 662, 
457 N.W.2d 405 (1990) ("[i]n determining whether standing 
exists for a facial challenge to a statute as overbroad, a court 
must first determine whether the statute reaches a substantial 
amount of constitutionally protected conduct").  

However, the exception to the standing rule is conceptually 
distinguishable from the requirement that the overbreadth be 
substantial. In Secretary of State of Md. v. J.H. Munson Co., 467 
U.S. 947, 104 S. Ct. 2839, 81 L. Ed. 2d 786 (1984), a profes
sional fundraiser brought an action challenging on overbreadth 
grounds a 25-percent limit on charitable fundraising expenses 
imposed by a Maryland statute. In its standing analysis, the Court 
analyzed whether the professional fundraiser had a sufficient 
"'injury-in-fact,' " to entitle it to assert a challenge to a statute 
directed at charitable organizations. 467 U.S. at 958. Finding that 
such injury existed, the Court then stated: 

Besides challenging [the professional fundraiser's] stand
ing as a "noncharity" to bring its claim, the Secretary urges 
that [the fundraiser] should not have standing to challenge 
the statute as overbroad because it has not demonstrated that 
the statute's overbreadth is "substantial." . . . The Secretary 
raises a point of valid concern. The Court has indicated that 
application of the overbreadth doctrine is "strong medicine" 
that should be invoked only "as a last resort." . . . The 
Secretary's concern, however, is one that is more properly 
reserved for the determination of [the] First Amendment 
challenge on the merits. The requirement that a statute be 
"substantially overbroad" before it will be struck down on 
its face is a "standing" question only to the extent that if the 
plaintiff does not prevail on the merits of its facial challenge 
and cannot demonstrate that, as applied to it, the statute is 
unconstitutional, it has no "standing" to allege that, as 
applied to others, the statute might be unconstitutional. . . .
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We therefore move on to the merits of [the] First Amend
ment claim.  

(Citations omitted.) 467 U.S. at 958-59. See, also, State v.  
Burke, 225 Neb. 625, 632, 408 N.W.2d 239, 246 (1987) (recog
nizing that issue of standing in overbreadth challenge is "inex
tricably entwined" with merits). Thus, although our prior case 
law has sometimes referred to "substantial overbreadth" as an 
aspect of standing, it is more properly characterized as a test for 
determining the merits of a facial overbreadth claim. In its opin
ion in this case, the Court of Appeals correctly treated it as such.  
State v. Hookstra, 10 Neb. App. 199, 630 N.W.2d 469 (2001).  

[11-13] In considering the constitutionality of the Lincoln 
ordinance, we begin with well-established general principles.  
An ordinance, like a statute, is presumed to be constitutional and 
its unconstitutionality must be clearly established before it will 
be declared void. City of Lincoln v. Bruce, 221 Neb. 61, 375 
N.W.2d 118 (1985). In affording a presumption of constitution
ality to legislative enactments, we, while construing penal 
statutes strictly, nonetheless give them a sensible construction in 
the context of the object sought to be accomplished, the evils 
and mischiefs sought to be remedied, and the purpose sought to 
be served. State v. Burke, supra. When a statute is susceptible of 
two constructions, under one of which the statute is valid while 
under the other of which the statute would be unconstitutional or 
of doubtful validity, that construction which results in validity is 
to be adopted. Id.  

The latter principle is of particular importance when consid
ering a claim of facial unconstitutionality based upon over
breadth. In Broadrick v. Oklahoma, 413 U.S. 601, 93 S. Ct.  
2908, 37 L. Ed. 2d 830 (1973), the Supreme Court noted that 
historically, the doctrine of facial overbreadth has not been 
invoked when a limiting construction has been or could be 
placed on a challenged statute. Similarly, this court has affirmed 
that a statute challenged as overbroad should be construed so as 
to avoid constitutional problems if it is subject to such a limit
ing construction. State v. Burke, supra.  

With these principles in mind, we consider the limiting con
struction the Court of Appeals placed on the language of the 
Lincoln ordinance. Construed broadly, the ordinance could be
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deemed applicable to any order given by a police officer while 
performing official duties at the scene of an arrest, accident, or 
investigation. However, the Court of Appeals reasoned that the 
phrase "in the performance of official duties" placed a substan
tive limitation on the word "order" in that an order must conform 
to the law in order to be "made in the performance of official 
duties," and therefore the "order" referred to by the ordinance 
must necessarily be a "'lawful order.'" State v. Hookstra, 10 
Neb. App. at 208, 630 N.W.2d at 477. The Court of Appeals rea
soned that the "official duties" limitation of the ordinance, 
together with the judicially imposed "requirement that the order 
be 'lawful,' prevents unconstitutional police activity, such as 
interference with protected speech, while sufficiently narrowing 
the scope of proscribed conduct, for instance, the failure to leave 
a crime scene so as to avoid contamination of evidence." Id. As 
noted by the Court of Appeals, other courts have given such a 
narrowing construction to similar statutory language. See, e.g., 
United States v. Shiel, 611 F.2d 526 (4th Cir. 1979) (holding reg
ulation mandating compliance with officer's order uniformly 
construed as applying only to proper orders and, so construed, 
not facially overbroad); Ex parte Battles, 771 So. 2d 503, 504 
(Ala. 2000) (construing ordinance making it unlawful "'for any 
person to fail to obey the direction or order of a member of the 
police department .. . while such member is acting in an official 
capacity in carrying out his duties'" as applying only to "lawful 
orders" and thus holding ordinance not unconstitutionally over
broad on its face).  

On further review, Hookstra argues that the narrowing con
struction which the Court of Appeals placed on the language of 
the ordinance is improper because "[a] mere distinction between 
lawful and unlawful orders adds no objectivity or limits to an 
officer's order" and that the term "lawful" is itself "merely 
another conclusory and overly broad term." Supplemental brief 
for appellant in support of petition for further review at 3. We 
disagree. A court called upon to apply the ordinance, so nar
rowed, to a particular factual circumstance is certainly capable 
of determining whether the State has met its burden of proving 
that the order in question was a lawful one. We conclude that the 
language of the ordinance is susceptible to construction and that
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the narrowing construction applied by the Court of Appeals was 
reasonable and appropriate.  

The next question we must address is whether the Lincoln 
ordinance, so construed, is nonetheless so broad that every 
application of the ordinance creates an impermissible risk of 
suppression of ideas, or that the statute is "substantially over
broad" in that there is a realistic danger that the statute itself will 
significantly compromise recognized First Amendment protec
tions of parties not before the court. See State v. Kipf, 234 Neb.  
227, 450 N.W.2d 397 (1990). In arguing that this is so, Hookstra 
relies upon Houston v. Hill, 482 U.S. 451, 107 S. Ct. 2502, 96 
L. Ed. 2d 398 (1987). In Hill, the Supreme Court considered a 
Houston ordinance which made it "'unlawful for any person to 
... in any manner oppose, molest, abuse or interrupt any police
man in the execution of his duty . . . .' " 482 U.S. at 455. As orig
inally drafted, the ordinance applied to both physical conduct 
and speech. However, because the Texas penal code preempted 
the application of the ordinance to physical conduct, the Court 
concluded that the remaining portion of the ordinance "deals not 
with core criminal conduct, but with speech." 482 U.S. at 460.  
Noting that "the First Amendment protects a significant amount 
of verbal criticism and challenge directed at police officers," 482 
U.S. at 461, the Court concluded that the ordinance constituted 
an unlimited prohibition of speech that "'in any manner . . .  
interrupt[s]' an officer." 482 U.S. at 462. Because it determined 
that the ordinance "criminalizes a substantial amount of consti
tutionally protected speech, and accords the police unconstitu
tional discretion in enforcement," the Court concluded that the 
ordinance was substantially and therefore unconstitutionally 
overbroad. 482 U.S. at 466.  

In Broadrick v. Oklahoma, 413 U.S. 601, 93 S. Ct. 2908, 37 L.  
Ed. 2d 830 (1973), the Supreme Court rejected a facial challenge 
to a statute which regulated political activity by state employees.  
The Court noted that while "claims of facial overbreadth have 
been entertained in cases involving statutes which, by their terms, 
seek to regulate 'only spoken words,"' 413 U.S. at 612, such 
claims, "if entertained at all, have been curtailed when invoked 
against ordinary criminal laws that are sought to be applied to 
protected conduct." 413 U.S. at 613. The Court further stated:
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It remains a "matter of no little difficulty" to determine 
when a law may properly be held void on its face and when 
"such summary action" is inappropriate. ... But the plain 
import of our cases is, at the very least, that facial over
breadth adjudication is an exception to our traditional rules 
of practice and that its function, a limited one at the outset, 
attenuates as the otherwise unprotected behavior that it for
bids the State to sanction moves from "pure speech" toward 
conduct and that conduct--even if expressive-falls within 
the scope of otherwise valid criminal laws that reflect legit
imate state interests in maintaining comprehensive controls 
over harmful, constitutionally unprotected conduct.  
Although such laws, if too broadly worded, may deter pro
tected speech to some unknown extent, there comes a point 
where that effect-at best a prediction--cannot, with confi
dence, justify invalidating a statute on its face and so pro
hibiting a State from enforcing the statute against conduct 
that is admittedly within its power to proscribe... . To put 
the matter another way, particularly where conduct and not 
merely speech is involved, we believe that the overbreadth 
of a statute must not only be real, but substantial as well, 
judged in relation to the statute's plainly legitimate sweep.  

(Citations omitted.) 413 U.S. at 615.  
The Lincoln ordinance differs from that in Hill in that it does 

not focus exclusively on speech. Indeed, many orders which a 
police officer may give to a citizen at the scene of an accident or 
crime are completely unrelated to speech, such as an order to 
detour around the scene of a motor vehicle accident; an order 
not to enter a crime scene under investigation; or an order that a 
bystander step aside in order to enable medical personnel to 
assist an injured victim. As the Court of Appeals correctly noted, 
the ordinance could also reach a police order involving "speech, 
conduct, or a combination thereof." State v. Hookstra, 10 Neb.  
App. 199, 206, 630 N.W.2d 469, 476 (2001). However, even in 
the circumstance where an order pertains to speech in some way, 
it is not the speech itself which is criminalized, as in Houston v.  
Hill, 482 U.S. 451, 107 S. Ct. 2502, 96 L. Ed. 2d 398 (1987), 
but, rather, the failure to comply with a lawful order with respect 
thereto. The Court in Hill acknowledged that there are instances
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where speech which interferes with the performance of a police 
officer's official duties could be constitutionally punished under 
a "properly tailored statute, such as a disorderly conduct statute 
that makes it unlawful to fail to disperse in response to a valid 
police order . . . ." 482 U.S. at 463 n.11. Given the fact that the 
Lincoln ordinance does not criminalize speech per se, but, 
rather, the noncompliance with a lawful police order which may 
or may not involve speech, we cannot say that it is unconstitu
tional in all or in a substantial portion of cases to which it 
applies. Accordingly, we conclude that the Court of Appeals did 
not err in determining that the ordinance was not unconstitu
tional on its face.  

VAGUENESS CLAIM 

[14,15] Unlike an attack based on the overbreadth of a statute, 
a vagueness challenge questions the clarity of statutory lan
guage. The traditional rule of standing applies to a facial chal
lenge to a statute on the ground of vagueness. State v. Roucka, 
253 Neb. 885, 573 N.W.2d 417 (1998). To have standing to 
assert a claim of vagueness, a defendant must not have engaged 
in conduct which is clearly prohibited by the questioned statute 
and cannot maintain that the statute is vague when applied to the 
conduct of others. Id. Conduct which is clearly proscribed by 
the statute will not support a vagueness challenge (1) because 
the statute is not vague as to the party challenging the statute 
and (2) because the court will not examine the vagueness of the 
law as it might apply to the conduct of persons not before the 
court. Id. Therefore, although Hookstra asserts a facial chal
lenge to the ordinance, the facts of this particular case are rele
vant to the determination of whether he possessed the requisite 
standing to bring a vagueness challenge.  

In denying Hookstra's renewed motion to quash and finding 
him guilty of violating § 9.08.050 after trial, the county court 
made the following findings: 

The Court finds that Officer Evans was in the performance 
of his official duties when he ordered the defendant Kip 
Hookstra to leave the area. The Court further finds that the 
defendant's actions were interfering with the arrest proce
dure and the officer had legitimate safety concerns when 
ordering the defendant to leave the area.
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Hookstra did not challenge these factual findings on appeal or 
contend that his conduct did not clearly fall within that proscribed 
by the Lincoln ordinance. Accordingly, the Court of Appeals did 
not err in concluding that Hookstra lacked standing to assert a 
facial challenge based upon vagueness.  

CONCLUSION 
For the reasons discussed, we conclude that the Court of 

Appeals did not err in determining that § 9.08.050 was not 
unconstitutionally overbroad on its face and that Hookstra lacked 
standing to challenge the ordinance on grounds of vagueness.  
The judgment of the Court of Appeals is therefore affirmed.  

AFFIRMED.  
MCCORMACK, J., not participating.  
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Christine P. Costantakos for appellant.  

Laura M. Hilliard for appellee Amanda T.  

James S. Jansen, Douglas County Attorney, and Karen 
Kassebaum Nelson for appellee State of Nebraska.  

Thomas K. Harmon, guardian ad litem for Jaden H.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

HENDRY, C.J.  
INTRODUCTION 

The separate juvenile court of Douglas County granted a 
motion by the State of Nebraska for partial summary judgment in 
proceedings to terminate the parental rights of Amanda T. and 
Darren H. to their child, Jaden H. Amanda and Darren separately 
appealed. The Nebraska Court of Appeals affirmed, and remanded 
for determination of those issues not resolved in the grant of par
tial summary judgment. Amanda and Darren then filed petitions 
for further review with this court, which we granted.  

For the sake of clarity, although Darren is the appellant and 
Amanda the cross-appellant in this action, because of the mutu
ality of their interests, we hereinafter refer to them collectively 
as appellants.  

FACTUAL BACKGROUND 
On May 15, 2000, the State filed a petition to terminate 

appellants' parental rights to Jaden pursuant to Neb. Rev. Stat.  
§ 43-292(2) (Reissue 1998). Section 43-292(2) allows for the 
termination of parental rights on the ground that the "parents 
have substantially and continuously or repeatedly neglected and 
refused to give . . . a sibling of the juvenile necessary parental 
care and protection." Section 43-292(2) was the only ground for 
termination alleged by the State.  

The petition alleged that appellants previously neglected and 
refused to give parental care to Jaden's sibling, Suede H. Suede 
was born on May 28, 1994, and removed from the home by the 
Department of Health and Human Services on June 12, 1998, 
due to allegations of abuse. Another sibling, Destiny H., born on
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May 26, 1993, was removed from the home at the same time as 
Suede. Jaden was born approximately 5 months after Suede and 
Destiny had been removed from the home by the department. In 
an order filed March 30, 1999, the separate juvenile court of 
Douglas County terminated appellants' parental rights to Suede 
and Destiny.  

Pursuant to § 43-292(2), the State alleged in the petition to 
terminate appellants' parental rights to Jaden that (A) appellants 
continuously or repeatedly neglected and refused to give neces
sary care and protection to Suede, Jaden's sibling; (B) appel
lants' parental rights to Suede and Destiny had been terminated; 
(C) Suede suffered from "failure to thrive/malnourishment" 
while under appellants' care; (D) Suede suffered from several 
broken ribs and two broken arms while under appellants' care; 
(E) Suede had numerous bruises and swollen feet when he 
entered foster care; (F) Suede was forced to stand in a closet for 
extended periods of time; (G) Suede was subjected to nonacci
dental injury (child abuse) while under appellants' care; (H) 
Suede's injuries occurred while in the care and custody of appel
lants; and (I) terminating appellants' parental rights to Jaden 
was in Jaden's best interests.  

On July 21, 2000, the State filed an "Amended Motion for 
Partial Summary Judgment and Notice of Hearing" in the termi
nation proceedings regarding Jaden, asserting that allegations in 
counts II and III, (A) through (H), contained in the petition "are 
res judicata and are considered the law of the case." The State 
asked the court to apply collateral estoppel based upon its ear
lier findings concerning appellants' abuse of Suede as deter
mined in the court's prior termination order of March 30, 1999.  
The State also alleged that appellants had the opportunity to 
fully and fairly litigate the allegations contained in the March 
termination proceeding and that the March termination order 
was a final order.  

On July 25, 2000, the court held a hearing on the motion for 
partial summary judgment and other unrelated matters. Appel
lants' counsel objected to the motion for partial summary judg
ment on the basis that granting the motion would deprive appel
lants of their "due process right to confront and cross-examine the 
witnesses with regard to ... allegations A through H."
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The court granted the motion for partial summary judgment 
on allegations (A) through (H) on July 25, 2000, leaving for 
determination at trial only the issues of whether "Jaden . .. is at 
risk for harm and whether or not it's in the best interest of the 
child. .. that the parental rights of the parents be terminated." 

Appellants filed a motion for new trial. At the hearing on the 
motion, Darren's attorney presented evidence that Darren had 
petitioned for further review of the Court of Appeals' decision 
affirming the March 30, 1999, order terminating appellants' 
rights to Suede and Destiny and that this petition was still pend
ing before the Nebraska Supreme Court. Appellants then argued 
to the juvenile court that because the matter was still on appeal, 
the judgment was not final and collateral estoppel could not be 
applied. The State responded, contending that in civil cases, a 
judgment is considered final for purposes of collateral estoppel 
when it is rendered, regardless of whether an appeal is taken 
from the order. On August 7, 2000, the court issued an order 
denying the motion for new trial.  

Appellants appealed the grant of partial summary judgment 
to the Court of Appeals. In In re Interest of Jaden H., 10 Neb.  
App. 87, 625 N.W.2d 218 (2001), the Court of Appeals found, 
inter alia, that the juvenile court lacked the statutory authority to 
grant summary judgment. However, the Court of Appeals went 
on to conclude that the juvenile court's grant of partial summary 
judgment constituted harmless procedural error on the facts of 
the case and affirmed the order of the juvenile court. The Court 
of Appeals then remanded the cause for resolution of those issues 
not determined in the grant of partial summary judgment.  

STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 

dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde
pendent from the lower court's decision. Big John's Billiards v.  
Balka, 254 Neb. 528, 577 N.W.2d 294 (1998); Bonge v. County 
of Madison, 253 Neb. 903, 573 N.W.2d 448 (1998).  

ASSIGNMENTS OF ERROR 
Appellants assert, rephrased, consolidated, and renumbered, 

that the Court of Appeals erred in (1) determining the underlying
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merits of the case when the Court of Appeals lacked jurisdiction 
to consider the appeal on its merits, (2) determining that the juve
nile court's grant of summary judgment absent statutory author
ity to do so constituted harmless error, (3) finding that collateral 
estoppel applied to the issues determined by the March 30, 1999, 
order terminating appellants' parental rights to Suede and 
Destiny, (4) finding the juvenile court applied the correct stan
dard of proof in the March 30 termination order, and (5) failing 
to apply the public interest exception to the doctrine of mootness 
in order to consider anew the issues regarding the March 30 
order. Finally, appellants assert that (6) the decision by the Court 
of Appeals violated their constitutional rights to equal protection, 
procedural due process, and substantive due process under the 
U.S. Constitution. Because we determine that the first assign
ment of error has merit, we do not address the remaining assign
ments of error.  

JURISDICTION 
[2] The threshold issue in this case is whether the separate 

juvenile court of Douglas County had the power to grant a 
motion for partial summary judgment. If the juvenile court did 
not have the power to grant such an order, there would be "no 
order" from which an appeal could be taken. See Big John's 
Billiards, 254 Neb. at 530, 577 N.W.2d at 296. In such cases, 
this court "lacks jurisdiction" to determine the merits of the 
appeal. Id. While this issue was not raised by appellants in the 
proceedings before the juvenile court, lack of subject matter 
jurisdiction may be raised at any time by any party or by the 
court sua sponte. Cincinnati Ins. Co. v. Becker Warehouse, Inc., 
262 Neb. 746, 635 N.W.2d 112 (2001).  

[3] Pursuant to Neb. Const. art. V, § 27, the juvenile court is a 
statutorily created tribunal established by the Legislature, "with 
such . . . powers as the Legislature may provide." Each county, 
depending on its population, has either a separate juvenile court 
or a county court with authority to sit as a juvenile court. See 
Neb. Rev. Stat. §§ 43-2,111 (Reissue 1998) and 24-517(9) (Cum.  
Supp. 2000). As a statutorily created court of limited and special 
jurisdiction, a juvenile court has only such authority as has been 
conferred on it by statute. See, Schweitzer v. American Nat. Red
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Cross, 256 Neb. 350, 591 N.W.2d 524 (1999); Jolly v. State, 252 
Neb. 289, 562 N.W.2d 61 (1997); Buckingham v. Creighton 
University, 248 Neb. 821, 539 N.W.2d 646 (1995).  

[4,5] There is no statute which authorizes a separate juvenile 
court, or a county court sitting as a juvenile court, to grant sum
mary judgment, partial or otherwise. Therefore, the juvenile 
court was without authority to grant partial summary judgment.  

Appellants assert that because the juvenile court lacked the 
statutory authority to grant summary judgment, the Court of 
Appeals erred in failing to dismiss the appeal for lack of jurisdic
tion. The Court of Appeals, in its opinion, treated the juvenile 
court's grant of summary judgment as a type of "procedural error" 
and concluded that such error was harmless. In re Interest of 
Jaden H., 10 Neb. App. 87, 103, 625 N.W.2d 218, 233 (2001).  
However, this court has consistently treated the authority of a 
statutorily created tribunal to grant summary judgment as a juris
dictional matter, whether the tribunal was a statutorily created 
court or an administrative body. See, Jolly, supra; Southeast Ru: 
Vol. Fire Dept. v. Neb. Dept. of Rev., 251 Neb. 852, 560 N.W.2d 
436 (1997); Buckingham, supra. We discussed this issue most 
recently in Big John's Billiards v. Balka, 254 Neb. 528, 577 
N.W.2d 294 (1998), wherein we dismissed the appeal after con
cluding that the Tax Commissioner lacked authority to grant sum
mary judgment. We stated that "summary judgment granted with
out authority is no order at all." Id. at 530, 577 N.W.2d at 296.  

Similarly, in the present case, the juvenile court's summary 
judgment order was granted "without authority" and, thus, was 
"no order at all." See id. Accordingly, we determine that the 
Court of Appeals was without jurisdiction to consider the merits 
of the appeal as there was no order from which an appeal could 
be taken. See, e.g., Big John's Billiards, supra; Jolly, supra; 
Buckingham, supra.  

CONCLUSION 
The decision of the Court of Appeals is reversed. The cause 

is remanded to the Court of Appeals with directions to dismiss 
the appeal.  

REVERSED AND REMANDED WITH DIRECTIONS.
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. SHELDON M. GALLNER, RESPONDENT.  

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE OF THE 
NEBRASKA SUPREME COURT, RELATOR, V.  

SHELDON M. GALLNER, RESPONDENT.  
638 N.W.2d 819 

Filed February 8, 2002. Nos. 5-00-854, 5-01-088.  

I. Disciplinary Proceedings: Proof: Appeal and Error. A proceeding to discipline an 
attorney is a trial de novo on the record, in which the Nebraska Supreme Court 
reaches a conclusion independent of the findings of the referee; provided, however, 
that where the credible evidence is in conflict on a material issue of fact, the court con
siders and may give weight to the fact that the referee heard and observed the wit
nesses and accepted one version of the facts rather than another.  

2. Disciplinary Proceedings: States. Although ajudicial determination of attorney mis
conduct in another state is generally given conclusive effect, the Nebraska Supreme 
Court is entitled, in a reciprocal discipline action, to independently assess the facts and 
independently determine the appropriate disciplinary action to be taken against the 
attorney in this state.  

3. Disciplinary Proceedings: Proof. Disciplinary charges against an attorney must be 
established by clear and convincing evidence.  

4. Disciplinary Proceedings. To determine whether and to what extent discipline 
should be imposed in an attorney proceeding, the Nebraska Supreme Court considers 
the following factors: (1) the nature of the offense, (2) the need for deterring others, 
(3) the maintenance and reputation of the bar as a whole, (4) the protection of the pub
lic, (5) the attitude of the respondent generally, and (6) the respondent's present or 
future fitness to continue in the practice of law.  

5. _ . The propriety of a disciplinary sanction must be considered with reference to 
the sanctions imposed by the Nebraska Supreme Court in prior cases presenting sim
ilar circumstances.  

Original action. Judgment of suspension.  

John W. Steele, Assistant Counsel for Discipline, for relator.  

Roger J. Kuhle and Joseph D. Thornton for respondent.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  
NATURE OF CASE 

In an attorney disciplinary proceeding, the Iowa Supreme 
Court suspended Sheldon M. Gallner's license to practice law in
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the State of Iowa for 6 months. See Bd. of Prof Ethics & 
Conduct v. Gallner, 621 N.W.2d 183 (Iowa 2001). Both formal 
charges (case No. S-00-854) and a motion for reciprocal disci
pline (case No. S-01-088) have been filed against Gallner in this 
court. This opinion will dispose of both cases.  

STANDARD OF REVIEW 
[1] A proceeding to discipline an attorney is a trial de novo on 

the record, in which the Nebraska Supreme Court reaches a con
clusion independent of the findings of the referee; provided, 
however, that where the credible evidence is in conflict on a 
material issue of fact, the court considers and may give weight 
to the fact that the referee heard and observed the witnesses and 
accepted one version of the facts rather than another. State ex 
rel. NSBA v. Mefferd, 258 Neb. 616, 604 N.W.2d 839 (2000).  

[2] Although a judicial determination of attorney misconduct 
in another state is generally given conclusive effect, this court 
is entitled, in a reciprocal discipline action, to independently 
assess the facts and independently determine the appropriate 
disciplinary action to be taken against the attorney in this state.  
State ex rel. NSBA v. Radosevich, 243 Neb. 625, 501 N.W.2d 
308 (1993).  

FACTS 
Gallner was admitted to the practice of law in the State of 

Nebraska on August 18, 1989. He practiced law in both 
Nebraska and Iowa. After a disciplinary proceeding was brought 
against Gallner in Iowa, the Iowa Supreme Court suspended his 
license to practice law there effective January 18, 2001. See Bd.  
of Prof Ethics & Conduct v. Gallner, supra. Gallner was rein
stated by the Iowa Supreme Court on July 18. Based on a motion 
for reciprocal discipline, this court suspended Gallner's license 
to practice law in Nebraska on February 14.  

The charges in Nebraska were initially presented to the 
Committee on Inquiry of the Second Disciplinary District. On 
January 6, 2000, both the Counsel for Discipline and Gallner 
appeared before the Committee on Inquiry. After finding rea
sonable grounds to believe that Gallner had engaged in conduct 
that violated the Code of Professional Responsibility, the com
mittee sent formal charges to the Disciplinary Review Board.
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The Disciplinary Review Board filed amended formal 
charges with this court on August 17, 2000. Gallner was charged 
with violating Canon 1, DR 1-102(A)(1), (4), and (5), and 
Canon 7, DR 7-102(A)(5), of the Code of Professional 
Responsibility, which provide as follows: 

DR 1-102 Misconduct.  
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule.  

(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation.  

(5) Engage in conduct that is prejudicial to the adminis
tration of justice....  

DR 7-102 Representing a Client Within the Bounds of 
the Law.  

(A) In his or her representation of a client, a lawyer 
shall not: 

(5) Knowingly make a false statement of law or fact.  
Gallner filed an answer on September 29.  

A hearing was held before a court-appointed referee on 
January 3 and 11, 2001. The referee found that Gallner had rep
resented Rick Gibbons in a workers' compensation case against 
a Nebraska employer during a time when Gibbons was eligible 
for Social Security benefits. The combined benefits paid by 
workers' compensation and the Social Security Administration 
(SSA) cannot generally exceed 80 percent of the claimant's 
preinjury income. Any amount Gibbons paid in legal fees was 
not included in calculating the maximum benefits for which he 
was eligible.  

While representing Gibbons, Gallner wrote three letters to the 
SSA, two of which falsely stated that Gallner and Gibbons had 
agreed that Gallner would receive 25 percent of Gibbons' work
ers' compensation checks. A letter dated January 12, 1994, stated: 
"I have a contract to take 25% of $242.42 or $60.61 per week out 
of his workers compensation checks." Another letter, dated 
February 7, 1994, stated: "Our contract has been in effect since 
that time as has our entitlement to 25% of his weekly benefit."
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The referee's report found that there had never been a contract or 
any type of agreement for Gallner to receive a portion of Gibbons' 
benefits. The referee concluded that Gallner never intended to 
take 25 percent of Gibbons' weekly benefits.  

In August 1995, Gibbons' workers' compensation case was 
settled by Gallner for $110,000. A third letter was sent to the 
SSA stating that from the final settlement, Gallner was to receive 
$27,500 in attorney fees. The referee found that Gallner never 
intended to take that amount. Instead, he had agreed to receive 
$17,500 from the final settlement. The referee found that the let
ters were untrue and designed to influence the SSA. No excep
tions have been taken from the factual findings of the referee.  

The referee concluded that Gallner's conduct violated the 
Code of Professional Responsibility and recommended suspen
sion from the practice of law for a period of I year. On March 
2, 2001, Gallner and the Counsel for Discipline filed a joint 
exception to the report of the referee. The parties requested that 
Gallner's suspension be indefinite, with no possibility of rein
statement for 6 months.  

ASSIGNMENT OF ERROR 
Gallner asserts that the referee erred in recommending an 

excessive disciplinary sanction not warranted by the facts of this 
case. Gallner claims that this court should impose the same 
sanction as that imposed by the Iowa Supreme Court, a 6-month 
suspension.  

ANALYSIS 
[3] Disciplinary charges against an attorney must be estab

lished by clear and convincing evidence. State ex rel. NSBA v.  
Flores, 261 Neb. 256, 622 N.W.2d 632 (2001). Neb. Ct. R. of 
Discipline 10(L) (rev. 2001) provides: "If no exceptions are 
filed, the Court, in its discretion, may consider the [referee's] 
findings final and conclusive ... ." Based upon the factual find
ings in the referee's report, which we consider to be final and 
conclusive, we conclude that the amended formal charges are 
supported by clear and convincing evidence. See State ex rel.  
NSBA v. Jensen, 260 Neb. 803, 619 N.W.2d 840 (2000).  

Both Gallner and the Counsel for Discipline ask that this court 
impose the same sanction as the Iowa Supreme Court, which
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suspended the license of Gallner to practice law with no possi
bility of reinstatement for 6 months, instead of the referee's rec
ommended suspension of 1 year. Although a judicial determina
tion of attorney misconduct in another state is generally given 
conclusive effect, this court is entitled, in a reciprocal discipline 
action, to independently assess the facts and independently deter
mine the appropriate disciplinary action to be taken against the 
attorney in this state. State ex rel. NSBA v. Radosevich, 243 Neb.  
625, 501 N.W.2d 308 (1993).  

[4,5] To determine whether and to what extent discipline 
should be imposed in an attorney proceeding, we consider the 
following factors: (1) the nature of the offense, (2) the need for 
deterring others, (3) the maintenance and reputation of the bar 
as a whole, (4) the protection of the public, (5) the attitude of the 
respondent generally, and (6) the respondent's present or future 
fitness to continue in the practice of law. State ex rel. NSBA v.  
Aupperle, 256 Neb. 953, 594 N.W.2d 602 (1999). Each disci
plinary case must be evaluated individually in light of its partic
ular facts and circumstances. State ex rel. NSBA v. Pullen, 260 
Neb. 125, 615 N.W.2d 474 (2000). The propriety of a sanction 
must be considered with reference to the sanctions imposed by 
this court in prior cases presenting similar circumstances. State 
ex rel. NSBA v. Jensen, supra.  

In Aupperle, an attorney received a suspension of his license 
with no possibility of reinstatement for 2 years as a sanction for 
repeated misrepresentations to clients. In State ex rel. NSBA v.  
Scott, 252 Neb. 698, 564 N.W.2d 588 (1997), a 1-year suspen
sion was given for neglecting a client's case and making several 
misrepresentations to a client and others about the status of a 
case. Some of Scott's misrepresentations were made to a repre
sentative of the Department of Veterans Affairs. The department 
was claiming a right to subrogation of Scott's client's claims for 
workers' compensation, and Scott repeatedly told the department 
that the case was still pending even though it had been dismissed.  

Scott and the case at bar are similar in that the attorneys did not 
make representations to benefit themselves. In Scott, we stated: 

In the present case, we recognize that mitigating circum
stances certainly exist: (1) Scott's actions were done in an 
effort to help maintain the viability of Wheeler's workers'
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compensation claim and not to benefit himself, (2) at no 
time did Scott receive a fee for representing Wheeler in the 
compensation matter, and (3) Scott's conduct did not result 
in injury to Wheeler. However, these mitigating factors fail 
to overcome the fact that Scott deliberately lied to a court 
and to Veterans Affairs. Although we encourage all attor
neys to zealously represent their clients, such advice cannot 
be construed to permit attorneys to deceive a court of law or 
other interested entities.  

252 Neb. at 704, 564 N.W.2d at 592.  
Gallner asserts several mitigating factors. He claims that the 

letters to the SSA were meant to benefit his client and not him
self and that he did not intend to deceive anyone with the letters.  
Gallner also claims he had a right to take a discounted fee with
out informing the SSA.  

In determining the appropriate discipline, we note the follow
ing mitigating factors: Gallner has been cooperative throughout 
this proceeding. He has acknowledged his mistake and 
expressed regret and remorse. Gallner did not receive any per
sonal benefit from his misrepresentations. The referee con
cluded that "[Gallner's] violations arose from the over-zealous 
representation of his client's interests, and not from any benefit 
for himself." Indeed, Gallner's misconduct arose when he 
reduced his fee to give a double benefit to his client in terms of 
greater recovery and greater Social Security benefits. No other 
instance of misconduct was proved, and no evidence of other 
disciplinary complaints was presented.  

CONCLUSION 
The facts, which are not disputed, show clearly and convinc

ingly that Gallner violated his oath of office as an attorney, as 
well as DR 1-102(A)(1), (4), and (5) and DR 7-102(A)(5) of the 
Code of Professional Responsibility. We adopt the referee's rec
ommendation that Gallner's license to practice law in the State 
of Nebraska be suspended for 1 year. The suspension shall be 
retroactive to the date of Gallner's temporary suspension, which 
occurred on February 14, 2001.  

JUDGMENT OF SUSPENSION.

140



CITY OF LINCOLN v. CENTRAL PLATTE NRD
Cite as 263 Neb. 141 

CITY OF LINCOLN, APPELLEE, V. CENTRAL PLATTE NATURAL 
RESOURCES DISTRICT ET AL., APPELLEES, AND 

COUNTY OF SAUNDERS, APPELLANT, APPLICATION A-17312 
OF CITY OF LINCOLN.  

638 N.W.2d 839 

Filed February 8, 2002. No. S-00-1076.  

1. Administrative Law: Statutes: Appeal and Error. In an appeal from the 
Department of Natural Resources, an appellate court's review of the director's factual 
determinations is limited to deciding whether such determinations are supported by 
competent and relevant evidence and are not arbitrary, capricious, or unreasonable; 
however, on questions of law, which include the meaning of statutes, a reviewing 
court is obligated to reach its conclusions independent of the legal determinations 
made by the director.  

2. Constitutional Law: Counties: Political Subdivisions. U.S. Const. amend. XIV and 
Neb. Const. art. I, § 3, prohibit the State from depriving any "person" of life, liberty, 
or property without due process of law. A county, as a creature and political subdivi
sion of the State, is neither a natural nor an artificial person.  

3. Supreme Court: Administrative Law: Judicial Notice. The Nebraska Supreme 
Court will take judicial notice of general rules and regulations established and pub
lished by Nebraska state agencies under authority of law.  

4. Administrative Law. Agency regulations, properly adopted and filed with the 
Secretary of State of Nebraska, have the effect of statutory law.  

5. Administrative Law: Presumptions. Administrative adjudicators serve with a pre
sumption of honesty and integrity.  

6. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.  

7. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense.  

Appeal from the Department of Natural Resources. Affirmed.  

Thomas S. Jaudzemis, Saunders County Attorney, and Grant 
A. Porter for appellant.  

Dana W. Roper, Lincoln City Attorney, and Steven 
Huggenberger for appellee City of Lincoln.  

James E. Doyle IV, of Cook, Wightman & Doyle, for appellee 
Central Platte Natural Resources District.
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Michael C. Klein, of Anderson, Klein, Peterson & Swan, for 
appellee Central Nebraska Public Power and Irrigation District.  

Lawrence Raful, Creighton University School of Law, amicus 
curiae.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

On September 9, 1993, the City of Lincoln filed an applica
tion for a permit to appropriate flows of the Platte River for 
induced ground water recharge. On September 23, 1999, 
Saunders County filed an "Objection and Request for Hearing" 
and prayed to become a party to the proceedings. The director of 
the Department of Natural Resources (Department) subse
quently denied Saunders County's request to become a party.  
Saunders County appeals.  

SCOPE OF REVIEW 
[1] In an appeal from the Department, an appellate court's 

review of the director's factual determinations is limited to decid
ing whether such determinations are supported by competent and 
relevant evidence and are not arbitrary, capricious, or unreason
able; however, on questions of law, which include the meaning of 
statutes, a reviewing court is obligated to reach its conclusions 
independent of the legal determinations made by the director. See, 
Pondemsa Ridge LLC v. Banner County, 250 Neb. 944, 554 
N.W.2d 151 (1996); Neb. Rev. Stat. § 61-205 (Cum. Supp. 2000) 
(authorizing Department of Natural Resources to exercise powers 
and perform duties assigned to Department of Water Resources 
prior to July 1, 2000).  

FACTS 
After the City of Lincoln filed its application, a notice was pub

lished in the Omaha World-Herald which specified that the dead
line for filing objections and requests for hearing was August 17, 
1994. A number of parties timely filed objections, but after vari
ous hearings were held, some of the objectors were dismissed.  
The remaining objectors included Central Nebraska Public Power
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and Irrigation District, Central Platte Natural Resources District 
(CPNRD), Loup Basin Reclamation District, Nebraska Public 
Power District, and Twin Loups Reclamation District.  

On February 2, 1998, the City of Lincoln entered into two 
settlement agreements--one with CPNRD and one with the 
remaining objectors. Pursuant to the settlement agreement with 
CPNRD, the City of Lincoln filed a corresponding amendment 
to its application reducing the streamflow originally requested.  
On September 24, the City of Lincoln filed a second amendment 
to its application further reducing its streamflow request.  
Settlement agreements were signed, and upon the Department's 
acceptance of the amended application, the objectors were to 
withdraw their objections to the application. The Department 
then took the amended application under advisement.  

On September 23, 1999, Saunders County filed an "Objection 
and Request for Hearing" on the application, seeking to become 
a party to the proceedings. The City of Lincoln opposed 
Saunders County's participation at such a late date and 
requested that the Department dismiss the objection.  

Pursuant to Department rules, a notice was issued on October 
6, 1999, stating that a hearing would be held to consider 
Saunders County's request to become a party. The notice stated 
that Saunders County would bear the burden of providing evi
dence as to the factors set forth in 454 Neb. Admin. Code, ch. 4, 
§ 001.02C (1994), which include consideration of (1) the reason 
Saunders County did not file its request to be made a party by 
the time stated in the initial notice, (2) the degree of interest 
alleged by Saunders County, (3) whether Saunders County's 
interest was represented by another party, (4) whether Saunders 
County's participation would be helpful in rendering a decision, 
and (5) whether Saunders County's participation would unduly 
disrupt or delay the proceeding. Prior to the hearings, Saunders 
County made no objection to either the notice or the application 
of § 001.02C to the proceedings.  

At hearings held on December 20 and 21, 1999, and January 
28, 2000, to consider Saunders County's request to become a 
party, the participants included Saunders County, the City of 
Lincoln, CPNRD, Central Nebraska Public Power and Irrigation 
District, and Nebraska Public Power District. At the December
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20, 1999, hearing, Saunders County orally requested that the 
Department hire an independent hearing officer, and the request 
was denied. Following the hearings, Saunders County filed 
repeated motions for disqualification of the hearing officer. The 
Department denied all of these motions.  

The director denied Saunders County's request to become a 
party on September 12, 2000. A portion of the director's order 
stated: 

13. Saunders County argues that it has sufficient interest 
in the subject matter of the lawsuit because it would be 
harmed if the City is not required to apply for and receive 
the induced ground water recharge water right specified in 
the City's original application. The City and the objectors 
argue that the County misunderstands the nature of this 
proceeding. The City is already using water from wells for 
which the induced recharge appropriation is sought. Thus, 
the argument goes, any recharge appropriation granted 
affords the County more protection of any water-based 
interests it has than exists without the appropriation. From 
the City's perspective it is not a matter of harm to the 
County which is at issue but how much benefit the County 
will gain from any appropriation granted. The argument is 
different than the usual objection to an application in 
which objectors seek to reduce the quantity that will actu
ally be granted by the Department. The Department is 
expressly permitted to take such action (Neb. Rev. Stat.  
§ 46-235(4)). In this matter the City has pending a request 
to amend its application to reduce the quantity of flow 
specified in its application. In effect, the County argues 
that this request provides it with sufficient interest to 
become a party because the County argues, if the 
Department rejects the amendment then the City will be 
forced to proceed with the application at the higher flow 
rates. What the County argument does not consider is the 
City's right to simply seek to amend its application again 
if the most recent amendment is rejected. Fundamentally, 
however, the question remains whether the County would 
have a sufficient interest in the proceeding because of the 
possible increased benefits if the application amendments
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would be rejected. A complicating factor in this matter is 
the County's original "Objection and Request for Hearing" 
which specifically prays that the City's application be 
denied. The objection has not been amended. The County's 
argument, however, is moot because the County has failed 
to prove either that it will be benefited or harmed if the 
City's application, either in its original form or as 
amended, is granted.  

14. In its Reply Brief, Saunders County asserts that the 
City will unlawfully appropriate the County's riparian 
water supply if the City is granted the induced recharge 
water right as requested in this proceeding pursuant to the 
second amendment. In addition to failing in this proceed
ing to establish that it has any riparian water rights, this 
argument also fails because it is not the granting of the 
induced recharge water right which appropriates the 
County's alleged riparian water but rather it is the use by 
the wells which the City previously placed in operation as 
long as 37 years ago (i.e. 1963 wells).  

15. In summary, Saunders County's request to become a 
party to this matter should be denied because it failed to 
meet its burden of proof (1) that it has sufficient interest in 
the subject matter to be a party, (2) that its participation 
would be helpful in rendering a decision, and (3) that its 
participation at the time of filing would not unduly disrupt 
or delay the proceeding. Each factor separately is sufficient 
to deny Saunders County's request.  

Saunders County petitioned for rehearing, which was denied, 
and the county timely appealed.  

ASSIGNMENTS OF ERROR 
Saunders County makes 20 assignments of error, which we 

have summarized and restated. Saunders County claims the 
Department erred (1) in providing incorrect notification as to the 
issues to be resolved and incorrectly stated the burden of proof to 
be used in determining whether Saunders County could become 
a party; (2) in failing to make a complete record of the proceed
ings; (3) in allowing improper and unrecorded ex parte commu
nications, in violation of Neb. Rev. Stat. § 84-914(6)(c) and (d)



263 NEBRASKA REPORTS

(Reissue 1999); (4) in denying Saunders County's petition for a 
hearing before the director or a new and independent hearing 
officer, based on a violation of Neb. Rev. Stat. § 84-913.04 
(Reissue 1999); and (5) in denying Saunders County's request 
for subpoenas. Saunders County also claims that the Department 
erred in finding that the county should not be permitted to 
become a party to the application proceedings.  

ANALYSIS 
[2] The principal issue for our consideration is whether the 

Department erred in denying Saunders County's request to 
become a party. Saunders County's remaining assignments of 
error will be considered as they relate to the county's request to 
become a party. To the extent Saunders County argues that it was 
denied due process, we do not consider such arguments. U.S.  
Const. amend. XIV and Neb. Const. art. I, § 3, prohibit the State 
from depriving any "person" of life, liberty, or property without 
due process of law. Rock Cty. v. Spire, 235 Neb. 434, 455 N.W.2d 
763 (1990). A county, as a creature and political subdivision of 
the State, is neither a natural nor an artificial person. Id.  

In an appeal from the Department, an appellate court's review 
of the director's factual determinations is limited to deciding 
whether such determinations are supported by competent and 
relevant evidence and are not arbitrary, capricious, or unreason
able; however, on questions of law, which include the meaning 
of statutes, a reviewing court is obligated to reach its conclu
sions independent of the legal determinations made by the direc
tor. See, Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 
554 N.W.2d 151 (1996); § 61-205.  

Saunders County claims that the Department used incorrect 
standards in determining whether to allow it to become a party.  
A hearing notice dated October 6, 1999, listed the standards set 
forth in § 001.02C. Saunders County asserts that the notice 
should have contained the factors with respect to granting inter
vention stated in Neb. Rev. Stat. § 84-912.02 (Reissue 1999).  
We disagree.  

[3,4] This court will take judicial notice of general rules and 
regulations established and published by Nebraska state agen
cies under authority of law. Raben v. Dittenber, 230 Neb. 822,
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434 N.W.2d 11 (1989). Pursuant to Neb. Rev. Stat. § 81-112 
(Reissue 1996), the director of the Department is empowered to 
prescribe regulations for the conduct of its business. Agency 
regulations, properly adopted and filed with the Secretary of 
State of Nebraska, have the effect of statutory law. Lynch v.  
Nebraska Dept. of Corr. Serys., 245 Neb. 603, 514 N.W.2d 310 
(1994). Section 001.02C has been adopted by the Department 
and filed with the Secretary of State.  

Saunders County did not object to the hearing notice at the 
time of the prehearing conference, and the county has not 
demonstrated any reason why § 84-912.02 should have been 
applied, as opposed to § 001.02C. Thus, Saunders County has 
failed to establish that the application of § 001.02C was error.  

Saunders County next complains that the Department failed 
to keep complete official records and failed to disclose "the pro
posed, draft or recommended decisions or orders authored by 
LeRoy W. Sievers." See brief for appellant at 31-32. Neb. Rev.  
Stat. § 84-913 (Reissue 1999) provides that in a contested case, 
all parties shall be afforded an opportunity for hearing after rea
sonable notice.  

The Department's decision is not arbitrary, capricious, or 
unreasonable simply because the record does not contain drafts 
of the hearing officer's findings. We conclude this assignment of 
error is without merit.  

Next, Saunders County makes two related claims. First, 
Saunders County alleges that Susan France, LeRoy W. Sievers, 
and the director engaged in ex parte communications and that the 
Department failed to make a record of these ex parte communica
tions as required by § 84-914(6)(d) and Neb. Rev. Stat.  
§ 84-915.01(2)(b) (Reissue 1999). Second, Saunders County 
alleges that Sievers served as the hearing officer and that France 
assisted Sievers, in violation of § 84-913.04. Saunders County 
alleges that Sievers and France served as "investigators" as to the 
correctness and completeness of the City of Lincoln's application 
and are therefore prohibited from serving as or assisting the hear
ing officer in a contested case. France was the unit supervisor for 
permits and adjudications and later was the division manager.  

Saunders County claims that Sievers should have disqualified 
himself as a hearing officer. Section 84-913.04(1) provides: "A
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person who has served as investigator, prosecutor, or advocate in 
a contested case or in its prehearing stage may not serve as hear
ing officer or assist or advise a hearing officer in the same pro
ceeding . . . ." Section 84-914(6)(c) provides: 

No agency head or employee engaged in the investigation 
or enforcement of a contested case shall make or know
ingly cause to be made an ex parte communication to a 
hearing officer or agency head or employee who is or may 
reasonably be expected to be involved in the decisionmak
ing process of the contested case.  

We therefore consider whether the activities of Sievers and 
France prevented them from participating in the hearings involv
ing Saunders County.  

Saunders County points to specific documents written by or 
sent to France while she was the unit supervisor for permits and 
adjudications and later while she was the division manager. As 
the division manager, France was responsible for processing per
mit applications. She reviewed the application for completeness 
and accuracy so that the director could make a decision based on 
the information required by applicable state laws. France signed 
the initial notice concerning the application that was published in 
July 1994. On December 21, 1998, Dr. Ann Bleed sent a memo
randum to France regarding her concerns about the City of 
Lincoln's application. Bleed is the state hydrologist, who advises 
Department staff as to the hydrologic information provided by 
applicants. The memorandum raised doubts about whether the 
information in the application was sufficient to make a determi
nation on the minimum flow necessary to maintain the well field.  
On May 17, 1999, France sent a memorandum to the attorneys 
for the City of Lincoln and CPNRD that referred to prior discus
sions. The City of Lincoln sent a letter in reply to France with a 
copy to CPNRD discussing the Department's concerns with the 
application. France then sent a memorandum to Sievers, Bleed, 
and Mary Lonowski. The memorandum raised a legal question 
for Department counsel and asked if there were other matters that 
needed to be addressed prior to staff working on a draft order for 
the director's consideration. Each of these documents was sent 
before Saunders County requested to become a party to the appli
cation proceedings.
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When Sievers denied Saunders County's request for a new 
hearing officer, his written findings stated that he had been a 
full-time employee of the Department from July 2, 1991, 
through December 31, 1999, serving as a special assistant to the 
director until August 1, 1999, and legal counsel thereafter. He 
was retained by the Department to serve as a hearing officer in 
this matter on January 6, 2000. In his capacity as special assist
ant and legal counsel, Sievers provided legal advice to 
Department staff to assist them in deciding how to proceed with 
applications in general. As the hearing officer in this matter, he 
had no discussions with Bleed, who assisted the director in his 
role as decisionmaker, regarding the merits of the case.  

Sievers' order stated that traditionally, the Department utilized 
field staff to perform investigations in response to complaints or 
to prepare for adjudications. Due to the small number of staff 
available to serve as hearing officers, any staff member who 
might function as an advocate or prosecutor for the Department 
in a contested matter was advised to discuss substantive matters 
only with the investigators. Anyone who provided additional 
assistance to the advocate or prosecutor was precluded from 
assisting or discussing facts of the case with another staff mem
ber who might later serve as a hearing officer, assist a hearing 
officer, or assist the director in making a decision.  

Sievers found that the exhibits referred to by Saunders 
County reflected the processing of an application by staff in 
order that an informed decision could be made by the director.  
He concluded that although Saunders County alleged that the 
foregoing was an investigation under the Administrative 
Procedure Act, Saunders County had provided no authority to 
support that interpretation.  

On September 12, 2000, the director denied Saunders 
County's petition for a hearing before a new and independent 
hearing officer or before the director. The director explained: 

In the present matter, no one in the Department performed 
any investigation for the purpose of presenting any evidence 
as an advocate or prosecutor in this matter. This case has 
been contested since 1994. When cases are contested, i.e., 
there is an applicant and at least one objector, the Depart
ment does not participate as an advocate or prosecutor and
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does not perform investigations. No one in the Department 
who has participated in this matter has functioned as an 
advocate or prosecutor. Consequently, the Department has 
not advocated any position or prosecuted any entity. The 
Department is processing the application and, as deemed 
necessary, Department employees have requested informa
tion in order to have included in the Department files infor
mation necessary for the Director to make decisions 
required under the applicable laws.  

Saunders County's basis for claiming that Sievers and France 
were investigators is stated in its brief as follows: 

The [Department] has no rules or regulations concerning 
the requirements set forth in Neb. Rev. Stat. §§84-913.04 
and 84-914(6) (Reissue 1999). The [Department] has 
ignored the requirements of said statutes in this contested 
case. Neb. Rev. Stat. §84-913.04 (Reissue 1999) was 
intended to prohibit agency employees that have served as 
investigators in contested cases (i.e. investigating the com
pleteness and correctness of applications for appropriating 
surface water from the Platte River) from serving as the 
hearing officer or assisting the hearing officer. Neb. Rev.  
Stat. §84-913.04 (Reissue 1999) is intended to prevent the 
result reached in Central Platte NRD v. State of Wyoming, 
245 Neb. 439, 513 N.W.2d 847 (1994) wherein Ann 
Bleed[,] State Hydrologist[,] was allowed to serve as hear
ing officer concerning CPNRD's application for an in
stream flow appropriation....  

Susan France and LeRoy W. Sievers have both served as 
investigators to determine the correctness and complete
ness of Lincoln's Application and Amendments thereto and 
are prohibited by Neb. Rev. Stat. §84-913.04 (Reissue 
1999) from serving as or assisting the hearing officer in 
this contested case.  

See brief for appellant at 30-31.  
[5] "Administrative adjudicators serve with a presumption of 

honesty and integrity.' Central Platte NRD v. State of Wyoming, 
245 Neb. 439, 465, 513 N.W.2d 847, 865 (1994). There is no 
factual support for Saunders County's conclusion that Sievers 
and France were investigators in this matter. Saunders County
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has made the assumption that Sievers and France were investi
gators but does not discuss what would constitute an investiga
tion, and the term "investigator" is not defined in the 
Administrative Procedure Act.  

[6,7] The Legislature specifically barred only prosecutors, 
investigators, and advocates from participating as hearing offi
cers in administrative hearings. See § 84-913.04. In the absence 
of anything to the contrary, statutory language is to be given its 
plain and ordinary meaning; an appellate court will not resort to 
interpretation to ascertain the meaning of statutory words which 
are plain, direct, and unambiguous. Maxwell v. Montey, 262 
Neb. 160, 631 N.W.2d 455 (2001). In construing a statute, a 
court must determine and give effect to the purpose and intent of 
the Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense.  
Fontenelle Equip. v. Pattlen Enters., 262 Neb. 129, 629 N.W.2d 
534 (2001).  

Here, the director found that no one in the Department had 
performed an investigation for the purpose of presenting evi
dence and that no one in the Department had participated as an 
advocate or prosecutor. Under the facts of this case, we conclude 
that Sievers and France were not prosecutors, investigators, or 
advocates so as to be prohibited from participation in the appli
cation proceedings. Saunders County has not shown that either 
Sievers or France was prohibited by § 84-913.04 from serving 
as a hearing officer or advising the hearing officer.  

Next, Saunders County claims that Sievers erred in denying 
its request for subpoenas for Bleed and France. If Bleed became 
a witness, then she would be unable to participate in the deci
sionmaking process. France also worked for the Department as 
a division manager and assisted Sievers in this case. In Central 
Platte NRD, 245 Neb. at 464, 513 N.W.2d at 864, we stated: 

When the Nebraska Evidence Rules apply to an adminis
trative hearing, those persons performing adjudicative 
functions are presumptively incompetent to testify. To 
hold otherwise would enable the parties to remove 
unwanted adjudicators simply by requesting a subpoena.  
However, there are limits to an agency's power to shield 
its employees from a subpoena. An employee with unique
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knowledge indispensable to the adjudication may be sub
ject to a subpoena.  

Saunders County had the burden to show that Bleed and 
France possessed unique knowledge indispensable to the deter
mination of whether the county should have been allowed to 
become a party. Saunders County's claim that Bleed and France 
had unique knowledge does not explain what unique knowledge 
was relevant to the case. Saunders County claims Bleed pos
sessed unique knowledge based on a December 21, 1998, mem
orandum found in exhibit 151. The document was admitted into 
evidence, and Saunders County failed to show what more Bleed 
would have added. As to France, Saunders County claims that 
she communicated with the parties involved and with Sievers 
and the director. We conclude that Saunders County has not 
shown that France had knowledge that was indispensable to its 
request to become a party.  

The remaining issue is whether the director's denial of 
Saunders County's request to become a party was arbitrary, 
capricious, or unreasonable. Saunders County introduced evi
dence concerning the factors outlined in § 001.02C. A member 
of the Saunders County Board of Supervisors testified as to why 
Saunders County did not object earlier. He stated that Saunders 
County objected to the amended application after it learned that 
the City of Lincoln was not asking for sufficient water to ade
quately recharge the aquifer under the Platte River and provide 
water for Saunders County. The director concluded that 
Saunders County had adequately explained its failure to ask to 
be named a party at an earlier date.  

The director found that the most significant factor in 
Saunders County's request to become a party was the degree of 
interest alleged. Saunders County alleged interest in the appli
cation based on the following: (1) the interests of its citizens, (2) 
the rights of the Clear Creek Drainage District, (3) Saunders 
County zoning regulations, (4) the county's rights to county 
roads pursuant to Neb. Rev. Stat. § 39-1410 (Reissue 1998), and 
(5) the county's riparian rights.  

With respect to Saunders County's alleged interests, the direc
tor found that (1) the county had no standing to participate in the 
proceedings on the basis of its citizens; (2) the Clear Creek
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Drainage District was a separate legal entity in which the county 
did not have an interest; (3) the county's comprehensive devel
opment plan and zoning resolution were not evidence of harm to 
existing uses of water or water rights; (4) the county's right-of
way provided no interest, and there was no showing as to how the 
City of Lincoln's application would affect the use of the property 
as a road; and (5) the county had failed to show that it was a 
riparian owner. Thus, the director concluded that Saunders 
County had failed to demonstrate any sufficient interest that 
would entitle it to become a party to the application proceedings.  

We conclude that the actions of the director were supported 
by competent and relevant evidence and were not arbitrary, 
capricious, or unreasonable.  

CONCLUSION 
Saunders County has failed to establish that the Department's 

denial of its request to become a party to the application pro
ceedings was arbitrary, capricious, or unreasonable. Therefore, 
the Department's decision is affirmed.  

AFFIRMED.  
STEPHAN, J., not participating.  

STATE OF NEBRASKA, APPELLEE, V.  
DALE GARTNER, APPELLANT.  

638 N.W.2d 849 

Filed February 8, 2002. No. S-00-1215.  

1. Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, or 
reweigh the evidence. Such matters are for the finder of fact, and a conviction will be 
affirmed, in the absence of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to support the conviction.  

2. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a 
criminal conviction for sufficiency of the evidence to sustain the conviction, the rele
vant question for an appellate court is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt.  

3. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

4. Statutes. The meaning of a statute is a question of law.
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5. Judgments: Appeal and Error. On a question of law, an appellate colt is obligated 
to reach a conclusion independent of the determination reached by the court below.  

6. Motions for Mistrial: Appeal and Error. The decision to grant a motion for mistrial 
is within the discretion of the trial court and will be upheld on appeal absent a show
ing of abuse of discretion.  

7. Motions to Dismiss: Directed Verdict: Waiver: Convictions: Appeal and Error.  
A defendant who moves for dismissal or a directed verdict at the close of the evidence 
in the State's case in chief in a criminal prosecution, and who, when the court over
rules the dismissal or directed verdict motion, proceeds with trial and introduces evi
dence, waives the appellate right to challenge correctness in the trial court's overrul
ing the motion for dismissal or a directed verdict, but may challenge sufficiency of the 
evidence for the defendant's conviction.  

8. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of 
erroneous jury instructions, the appellant has the burden to show that the questioned 
instructions were prejudicial or otherwise adversely affected a substantial right of 
the appellant.  

9. Trial: Motions for Mistrial: Juries. A mistrial is not necessarily required if the 
resulting prejudice can be cured by an admonition to the jury.  

10. Trial: Motions to Strike: Jury Instructions. An objection followed by an admoni
tion or instruction is typically presumed to be sufficient to dispel prejudice.  

11. Theft: Value of Goods: Proof. The State must prove, beyond a reasonable doubt, the 
value of the property that is the subject of the theft charge.  

12. Theft: Value of Goods: Words and Phrases. Value to be proved concerning a theft 
is market value at the time and place where the property was criminally appropriated.  

13. Value of Goods: Proof. There is no better way of showing the market value of any 
article than the price at which it and others of its class are being offered and sold on 
the market.  

14. Theft: Value of Goods. In reference to the crime of theft, value is established by evi
dence concerning the price at which property identical or reasonably similar to the 
property stolen is offered for sale and sold in proximity to the site of the theft.  

15. Value of Goods: Expert Witnesses. Generally, while the preferred method of estab
lishing value may be by expert testimony, the purchase price paid by the owner is 
admissible as a factor for the jury to consider in determining market value when it is 
not too remote in time and bears a reasonable relation to market value.  

16. Theft: Value of Goods: Proof. The value of the stolen property at the time of the 
crime may be established by proof of the original cost of the item reduced to reflect 
the actual condition of the property, in terms of how long it has been used and its state 
of utility or damage.  

17. Theft: Value of Goods: Evidence. Evidence of cost together with evidence con
cerning age, condition, and utility of the stolen item may afford a basis for determin
ing value.  

18. Value of Goods: Proof. Evidence of the purchase price of goods is competent evi
dence of fair market value only where the goods are so new, and thus, have depreci
ated in value so insubstantially as to allow a reasonable inference that the purchase 
price is comparable to the fair market value.  

19. Statutes. It is not within the province of a court to read a meaning into a statute that 
is not warranted by the language; neither is it within the province of a court to read 
anything plain, direct, or unambiguous out of a statute.

154



STATE v. GARTNER 155 
Cite as 263 Neb. 153 

20. Theft: Value of Goods: Proof: Case Disapproved. While Neb. Rev. Stat. § 28-518(8) 
(Reissue 1995) now requires that intrinsic value be proved beyond a reasonable doubt 
as an element of the offense, proof of a specific value at the time of the theft is neces
sary only for gradation of the offense. To the extent that State v. Ybamr, 9 Neb. App.  
230, 609 N.W.2d 696 (2000), holds otherwise, it is expressly disapproved.  

Appeal from the District Court for Adams County: STEPHEN 
ILLINGWORTH, Judge. Affirmed in part, and in part sentence 
vacated and cause remanded for resentencing on count VII.  

Arthur R. Langvardt, of Langvardt & Valle, P.C., for appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

HENDRY, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ.  

GERRARD, J.  
I. NATURE OF CASE 

Dale Gartner, former Adams County assessor, was charged 
with theft after several items of county property were found in his 
possession after he left office. The primary question presented in 
this appeal is whether the State presented sufficient evidence 
regarding the value of the property at the time that it was stolen.  

II. BACKGROUND 
Gartner was appointed Adams County assessor in 1993 and 

was elected to a 4-year term in 1995. Gartner sought reelection 
but was defeated in the primary election on May 12, 1998.  
Gartner left office on January 6, 1999.  

In November 1998, Adams County retained a private 
accounting firm, Contryman Associates, to conduct an audit of 
the Adams County assessor's office. The audit began on January 
7, 1999. Contryman obtained, from the Adams County clerk, a 
list of invoices for items purchased by the assessor's office from 
August 1998 through January 1999. Contryman found invoices 
for several items that could not be located and prepared a list of 
those items.  

Investigators from the Nebraska State Patrol obtained a 
search warrant for the items. Searches were conducted on 
February 26, 1999, at Gartner's residence and at commercial
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property owned by Gartner. Several items of county property 
were seized, including an inkjet printer, a fax modem, and a file 
cabinet. Investigators later obtained a second search warrant, 
executed on March 26, 1999, and seized another item, a fax 
machine. The final item relevant to this appeal, a digital camera, 
was surrendered to the prosecution by Gartner, through his 
attorney, shortly before trial.  

Gartner was charged by information with seven counts of 
theft, pursuant to Neb. Rev. Stat. § 28-511(1) (Reissue 1995).  
Count I of the information was dismissed prior to trial, and the 
jury found Gartner not guilty on count IV of the information; 
neither of these charges is relevant to this appeal.  

Count II of the information charged Gartner with the theft of 
a digital camera. The camera was purchased by the assessor's 
office on December 9, 1998, at a price of $799. The information 
alleged that Gartner stole the camera sometime between 
December 9, 1998, and January 7, 1999. When the camera was 
recovered, it was still in its box and it did not appear that the 
camera had been used or that the box had ever been opened.  

Count III of the information charged Gartner with the theft of 
a file cabinet. The file cabinet was purchased for the assessor's 
office on June 13, 1998, for a price of $154.95, and the informa
tion alleged that the cabinet was stolen on the date of purchase.  

Count V of the information charged Gartner with the theft of 
an inkjet printer. The printer was sold to the assessor's office on 
September 14, 1996, for a price of $400. Shayne Raitt, the man
ager of Computer Hardware, a retail computer store in Hastings, 
Nebraska, testified that on January 7, 1999, the date on which 
the printer was allegedly stolen, the printer was worth approxi
mately $25 to $50.  

Count VI of the information charged Gartner with the theft of 
a fax modem. The fax modem was sold to the assessor's office 
on June 13, 1998, for a price of $140. The information alleged 
that Gartner stole the fax modem on the date of purchase.  

Count VII of the information charged Gartner with the theft 
of a fax machine. The fax machine was purchased on June 13, 
1998, by the assessor's office, at a price of $525. The informa
tion alleged that the fax machine was stolen sometime between 
June 13, 1998, and January 7, 1999.
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After trial, Gartner was convicted, pursuant to jury verdict, on 
counts II, III, V, VI, and VII. On count II, the jury determined that 
the theft occurred on January 7, 1999, and that the value of the 
digital camera was $799, thus finding Gartner guilty of a Class IV 
felony. See Neb. Rev. Stat. § 28-518(2) (Reissue 1995). On count 
VII, the jury found that the theft occurred on January 7, 1999, and 
that the value of the fax machine was $525, thus finding Gartner 
guilty of another Class IV felony. See id. On counts III, V, and VI, 
the jury found that the value of the property for each charge was 
less than $200 at the time of the theft, thus finding Gartner guilty 
of three Class II misdemeanors. See § 28-518(4).  

Gartner was sentenced to 24 months' probation and 180 days 
in jail on counts II and VII and to 90 days in jail on counts III, 
V, and VI, with jail terms to be served concurrently. Gartner was 
also fined $10,000 for each felony conviction, fined $1,000 for 
each misdemeanor conviction, assessed court costs, and ordered 
to perform community service and rehabilitation therapy.  

III. ASSIGNMENTS OF ERROR 
Gartner assigns the following errors, as consolidated: (1) The 

district court erred in overruling Gartner's motion for directed 
verdict at the close of the State's case; (2) the district court erred 
in giving its instruction No. 6 and in rejecting Gartner's pro
posed instruction as to the elements of the crime of theft and the 
methodology the jury was to follow; (3) the district court erred 
in giving verdict forms that limited the jury's discretion as to its 
determination of the dates of the alleged thefts to those dates 
charged in the information despite the lack of value evidence 
relating to those dates; (4) the district court erred in denying 
Gartner's motion for declaration of a mistrial based upon the 
prosecutor's misconduct; and (5) because of a lack of evidence 
of value at the times of the takings, the jury's verdict is not sup
ported by adequate evidence.  

IV. STANDARD OF REVIEW 
[1,2] In reviewing a criminal conviction, an appellate court 

does not resolve conflicts in the evidence, pass on the credibil
ity of witnesses, or reweigh the evidence. Such matters are for 
the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence,
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viewed and construed most favorably to the State, is sufficient to 
support the conviction. State v. Ildefonso, 262 Neb. 672, 634 
N.W.2d 252 (2001). When reviewing a criminal conviction for 
sufficiency of the evidence to sustain the conviction, the relevant 
question for an appellate court is whether, after viewing the evi
dence in the light most favorable to the prosecution, any rational 
trier of fact could have found the essential elements of the crime 
beyond a reasonable doubt. State v. Redmond, 262 Neb. 411, 
631 N.W.2d 501 (2001), cert. denied 534 U.S. 1033, 122 S. Ct.  
573, 151 L. Ed. 2d 445.  

[3-5] Whether jury instructions given by a trial court are cor
rect is a question of law. State v. Taylor, 262 Neb. 639, 634 
N.W.2d 744 (2001). The meaning of a statute is a question of 
law. State v. Johnson, 250 Neb. 933, 554 N.W.2d 126 (1996). On 
a question of law, an appellate court is obligated to reach a con
clusion independent of the determination reached by the court 
below. State v. Isham, 261 Neb. 690, 625 N.W.2d 511 (2001).  

[6] The decision to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. State v. McLemore, 261 Neb.  
452, 623 N.W.2d 315 (2001).  

V. ANALYSIS 
Gartner was charged with violation of § 28-511(1), which 

provides that "[a] person is guilty of theft if he or she takes, or 
exercises control over, movable property of another with the 
intent to deprive him or her thereof." Section 28-518 further pro
vides, in relevant part: 

(2) Theft constitutes a Class IV felony when the value of 
the thing involved is five hundred dollars or more, but not 
over one thousand five hundred dollars.  

(3) Theft constitutes a Class I misdemeanor when the 
value of the thing involved is more than two hundred dol
lars, but less than five hundred dollars.  

(4) Theft constitutes a Class II misdemeanor when the 
value of the thing involved is two hundred dollars or less.  

(8) In any prosecution for theft under sections 28-509 to 
28-518, value shall be an essential element of the offense 
that must be proved beyond a reasonable doubt.
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1. DIRECTED VERDICT 
Gartner's first assignment of error is that the district court 

erred in overruling his motion for directed verdict made at the 
end of the State's case in chief. However, the record shows that 
after the overruling of his motion for directed verdict, Gartner 
presented evidence and did not renew his motion for directed 
verdict at the conclusion of all the evidence.  

[7] A defendant who moves for dismissal or a directed verdict 
at the close of the evidence in the State's case in chief in a crim
inal prosecution, and who, when the court overrules the dis
missal or directed verdict motion, proceeds with trial and intro
duces evidence, waives the appellate right to challenge 
correctness in the trial court's overruling the motion for dis
missal or a directed verdict, but may challenge sufficiency of the 
evidence for the defendant's conviction. State v. Severin, 250 
Neb. 841, 553 N.W.2d 452 (1996). Thus, Gartner has waived 
any error regarding his motion for directed verdict made at the 
close of the State's case in chief, and we do not address his 
assignment of error. Gartner, however, may still challenge the 
sufficiency of the evidence to sustain his convictions, which we 
address below as presented by his fifth assignment of error.  

2. JURY INSTRUCTIONS 
Gartner's second assignment of error relates to the district 

court's jury instruction No. 6. That instruction stated for each 
charge that the value of the property was an element of the 
offense and that, before the jury could find Gartner guilty, "the 
value of the property must be proved beyond a reasonable doubt 
and determined pursuant to the last paragraph of this instruction 
titled DECLARATION OF VALUE." The last paragraph of the 
instruction read as follows: 

If you decide that the defendant was guilty of theft by 
unlawful taking on any one or more of the six counts then 
you must decide as an element beyond a reasonable doubt 
the value of each item taken. Once you have so decided the 
value, simply record the amount on the appropriate verdict 
form. There will be a numbered verdict form for each 
count. If you decide that the item taken had no value then 
say so on the verdict form.
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The jury was also instructed, in the district court's instruction 
No. 12, that "[tihe value to be proved concerning a theft charge 
is market value of the property taken at the time and place where 
the property was criminally appropriated." 

Gartner argues that to the extent that the last paragraph of 
instruction No. 6 implied that the decision of guilt could be 
made before the value of the item taken was determined, the 
instruction was confusing and therefore prejudicial.  

In a theft prosecution, the value of the property stolen is now 
an essential element of the offense that must be proved beyond 
a reasonable doubt. See, § 28-518(8); State v. Mohr, 10 Neb.  
App. 442, 632 N.W.2d 382 (2001). Prior to 1992, however, the 
value of stolen property was not an element of the crime because 
value was not specified by the statute defining theft, and there
fore, value was important only in determining the penalty. See 
In re Interest of Shea B., 3 Neb. App. 750, 532 N.W.2d 52 
(1995), citing State v. Culver, 233 Neb. 228, 444 N.W.2d 662 
(1989). The Legislature amended the statute in 1992 and rein
serted value as an element of theft. See, id.; § 28-518(8); 1992 
Neb. Laws, L.B. 111. The district court's instruction No. 6, how
ever, was clearly derived from NJI2d Crim. 3.6, which was 
drafted prior to the statutory amendment.  

The district court adapted the language of NJI2d Crim. 3.6 
to reflect the statutory amendment, insofar as instruction No. 6 
provided that the value of the stolen property was an element 
of the offense. Nonetheless, the instruction retained language 
in the "Declaration of Value" paragraph which provided that if 
the jury found the defendant guilty of theft, then it was to 
determine the value of the item taken. This language is con
fusing, and we agree with Gartner that the district court erred 
in that regard.  

[8] However, in an appeal based on a claim of erroneous jury 
instructions, the appellant has the burden to show that the ques
tioned instructions were prejudicial or otherwise adversely 
affected a substantial right of the appellant. State v. Johnson, 
261 Neb. 1001, 627 N.W.2d 753 (2001). We conclude that under 
the circumstances of this case, Gartner was not prejudiced by 
the district court's erroneous instruction. The district court 
clearly instructed the jury that the State was required to prove,
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as an element of the offense, the value of the stolen property 
beyond a reasonable doubt. On each of the counts of which 
Gartner was convicted, the jury found the value of the property 
to be proved and indicated the value of the property on the ver
dict form. Even if the jury had been confused by the 
"Declaration of Value" paragraph and in some way determined 
Gartner's guilt prior to considering the value of the stolen prop
erty, the record affirmatively shows that the jury found the value 
of the stolen property to be proved beyond a reasonable doubt 
for each of the counts on which Gartner was convicted.  

Because the jury was instructed that the State was required to 
prove, as an element of the offense, the value of the stolen prop
erty beyond a reasonable doubt, and because the record shows 
that the jury found the State to have met this burden, we con
clude that Gartner was not prejudiced by the district court's 
erroneous formulation of jury instruction No. 6. Gartner's sec
ond assignment of error presents no basis for reversal.  

3. VERDIcT FORMS 

Gartner's third assignment of error relates to the guilty ver
dict forms for counts HI, V, and VI. The guilty verdict form for 
count III required the jury to determine the value of the file cab
inet on June 13, 1998. The guilty verdict form for count V 
required the jury to determine the value of the inkjet printer on 
January 7, 1999. The guilty verdict form for count VI required 
the jury to determine the value of the fax modem on June 13, 
1998. Gartner argues that the district court erred in providing 
verdict forms which specified the dates for which the value of 
the stolen items was to be determined.  

Gartner did not object, however, to those portions of the jury 
instructions, particularly instruction No. 6, that specified the 
dates on which the items were alleged to have been stolen. The 
jury was specifically instructed that in order to find Gartner 
guilty, the State must have proved that the thefts occurred on the 
dates alleged in the information. For instance, on count III, the 
information alleged that Gartner stole the file cabinet on June 
13, 1998, and the jury was instructed that the State was required 
to prove that the theft occurred on June 13 and the value of the 
item on that date.
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Consequently, the district court did not err in providing 
(guilty) verdict forms that were simply consistent with the jury 
instructions that had been given. As discussed more fully below, 
the State was required to prove the value of the stolen property at 
the time of the thefts. The jury instructions required that if the 
State did not prove that the thefts occurred on the date alleged in 
the information, Gartner was to be found not guilty. The guilty 
verdict forms properly required the jury to find the value of the 
stolen items on the dates alleged in the information because those 
were the only dates on which Gartner could have, pursuant to 
jury instruction No. 6, been found guilty of the thefts. Gartner's 
third assignment of error is without merit.  

4. PROSECUTORIAL MISCONDUCT 

During closing argument, the prosecutor stated: "Ladies and 
gentlemen of the jury, I submit to you that Mr. Gartner formed 
the intent to deprive the county of these items, and these are the 
items we've charged him with. We haven't charged him with 
others." Gartner immediately objected. The objection was sus
tained, and Gartner made a motion for a mistrial. The motion for 
mistrial was overruled, but the jury was admonished to disregard 
the prosecutor's improper argument. Gartner's fourth assign
ment of error is that the district court erred in overruling his 
motion for a mistrial.  

[9,10] A mistrial is not necessarily required if the resulting 
prejudice can be cured by an admonition to the jury. State v.  
Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). An objection fol
lowed by an admonition or instruction is typically presumed to 
be sufficient to dispel prejudice. Id.  

In this case, the district court did not abuse its discretion in 
overruling Gartner's motion for mistrial. We note that the record 
contains evidence, admitted without objection, of several addi
tional items of county property that were recovered from 
Gartner's possession, but the theft of which was uncharged.  
While the prosecutor's statement was improper, given the con
text of this record, we conclude that the district court's prompt 
admonition to the jury was sufficient to dispel any potential 
prejudice resulting from the statement. Gartner's fourth assign
ment of error is without merit.
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5. SUFFICIENCY OF EVIDENCE 

Gartner's final assignment of error is that the evidence is 
insufficient to sustain his convictions. Specifically, he argues 
that the State did not present sufficient evidence of the value of 
the stolen property at the time of the thefts.  

[11-14] The State must prove, beyond a reasonable doubt, the 
value of the property that is the subject of the theft charge. State 
v. Garza, 241 Neb. 256, 487 N.W.2d 551 (1992). Value to be 
proved concerning a theft is market value at the time and place 
where the property was criminally appropriated. Id. There is no 
better way of showing the market value of any article than the 
price at which it and others of its class are being offered and sold 
on the market. Id. In reference to the crime of theft, value is 
established by evidence concerning the price at which property 
identical or reasonably similar to the property stolen is offered 
for sale and sold in proximity to the site of the theft. Id.  

(a) Counts I and VI 
We first address the sufficiency of the evidence to sustain 

Gartner's convictions on counts III and VI. On each of these 
charges, the State alleged that the theft occurred at the time of 
the purchase. The State's theory of the case, as presented at trial, 
was that while Gartner ostensibly purchased the file cabinet and 
fax modem for the assessor's office, Gartner intended at the time 
of purchase to keep them for himself.  

Gartner does not argue on appeal that the evidence is insuffi
cient to support the conclusion that Gartner stole the file cabinet 
and fax modem at the time that they were purchased.  
Consequently, we conclude that the evidence is sufficient to sus
tain these convictions. Because the items were purchased from 
retail stores by Gartner, the State's evidence shows not only the 
price at which the items were offered for sale, but the price at 
which they were actually sold. Compare Garza, supra (evidence 
of market value insufficient where evidence was presented of 
price asked for property, but no evidence showed that property 
was actually purchased at that price). Taken in the light most 
favorable to the State, this evidence is sufficient to support the 
jury's determination regarding the value of the file cabinet and 
fax modem at the time of the thefts, and the evidence is suffi
cient to sustain Gartner's convictions on these counts.
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(b) Count V 
Count V of the information alleged the theft of an inkjet 

printer on January 7, 1999. The State presented the testimony of 
Raitt, the manager of a retail computer store, that on January 7, 
the value of the inkjet printer was $25 to $50. The jury deter
mined that the value of the printer at the time of the theft was 
$25. This determination was obviously supported by Raitt's tes
timony, and the evidence is sufficient to sustain Gartner's con
viction on count V.  

(c) Count II 
A different question is presented regarding the sufficiency of 

the evidence to sustain Gartner's conviction on count II of the 
information, for the theft of a digital camera. The jury deter
mined that the digital camera was stolen on January 7, 1999, and 
that it was worth $799 at the time of the theft. The only evidence 
supporting this determination, however, is that the digital cam
era cost $799 when it was purchased on December 9, 1998, less 
than a month before the date on which the jury determined that 
the theft occurred.  

We have stated: 
While it is true that . . . it is necessary for the State to 

establish the market value of the stolen property as of the 
date of the commission of the offense, . . . we do not inter
pret this rule in such a narrow fashion as to require testi
mony of a witness or witnesses in haec verba that, at the 
specific time of the taking of the stolen property, it had a 
market value of a specific amount. These facts may be 
established circumstantially, as well as by direct evidence, 
and the ultimate resolution of the value of the property at 
the time and place of the taking is clearly a fact question 
for the decision of the jury from the evidence adduced.  

(Emphasis in original.) State v. Weik, 206 Neb. 217, 221, 292 
N.W.2d 289, 291 (1980).  

[15-17] Generally, while the preferred method of establishing 
value may be by expert testimony, the purchase price paid by the 
owner is admissible as a factor for the jury to consider in deter
mining market value when it is not too remote in time and bears 
a reasonable relation to market value. See Coley v. State, 302
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Ark. 526, 790 S.W.2d 899 (1990). The value of the stolen prop
erty at the time of the crime may be established by proof of the 
original cost of the item reduced to reflect the actual condition 
of the property, in terms of how long it has been used and its 
state of utility or damage. People v. White, 167 A.D.2d 256, 561 
N.Y.S.2d 756 (1990). Evidence of cost together with evidence 
concerning age, condition, and utility of the stolen item may 
afford a basis for determining value. People v. Langston, 96 Ill.  
App. 3d 48,420 N.E.2d 1090, 51 Ill. Dec. 532 (1981). See, also, 
e.g., State v. Spears, 184 Ariz. 277, 908 P.2d 1062 (1996); State 
v. Moody, 113 N.H. 191, 304 A.2d 374 (1973); State v. Brown, 
209 Kan. 493, 496 P.2d 1340 (1972); Lester v. Com., 30 Va. App.  
495, 518 S.E.2d 318 (1999); State v. Merchant, 871 S.W.2d 102 
(Mo. App. 1994); Anderson v. State, 871 S.W.2d 900 (Tex. App.  
1994); Roundtree v. State, 191 Ga. App. 423, 382 S.E.2d 173 
(1989); Brewer v. Com., 632 S.W.2d 456 (Ky. App. 1982) (cases 
finding purchase price to be sufficient evidence of market value 
where purchase is recent and condition of property is good).  

[18] Evidence of the purchase price of the goods, however, is 
competent evidence of fair market value only where the goods are 
so new, and thus, have depreciated in value so insubstantially as 
to allow a reasonable inference that the purchase price is compa
rable to the fair market value. See People v. Paris, 182 Colo. 148, 
511 P.2d 893 (1973). See, also, e.g., Zellers v. U.S., 682 A.2d 1118 
(D.C. 1996); Dunn v. Commonwealth, 222 Va. 704, 284 S.E.2d 
792 (1981); Barry v. State, 406 So. 2d 45 (Miss. 1981); People v.  
Harold, 22 N.Y.2d 443, 239 N.E.2d 727, 293 N.Y.S.2d 96 (1968); 
State v. Lyman, 966 P.2d 278 (Utah App. 1998); Green v. State, 
603 So. 2d 130 (Fla. App. 1992) (cases finding purchase price to 
be insufficient evidence of market value where evidence was not 
presented as to age or good condition of property).  

In the instant case, the digital camera was purchased, new, 
less than a month prior to the time that the theft was found to 
have taken place. The evidence indicated that the camera had 
never been used and, in fact, had not been removed from its 
packaging before it was turned over to the prosecution. We also 
note that the purchase price of the camera was well in excess of 
the $500 threshold established by § 28-518(2) for a Class IV 
felony. See White, supra (original cost sufficient evidence of
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value where margin between cost and statutory threshold is 
wide). Compare Lyman, supra (original cost insufficient. evi
dence of value where price paid for goods not significantly 
greater than statutory threshold).  

Given these facts, we conclude that, in the light most favor
able to the State, the purchase price of the digital camera was 
sufficient evidence of fair market value to support Gartner's 
conviction on count II of the information. The short amount of 
time between the purchase and the theft, in addition to the evi
dence of the camera's condition when stolen, supports a reason
able inference made by the trier of fact that the purchase price 
of the camera reflected the fair market value of the camera at the 
time of the theft.  

(d) Count VII 
The same principles applied to count II lead to a different 

result with regard to count VII, which charged the theft of the 
fax machine. The fax machine was purchased on June 13, 1998, 
for a price of $525, and the jury found that the fax machine was 
stolen on January 7, 1999, and was still worth $525 at the time 
of the theft.  

The fax machine was recovered by investigators on March 26, 
1999. While Gartner testified that he had not opened the fax 
machine box, the only evidence presented regarding the condition 
of the fax machine at the time it was found came from a criminal 
investigator with the Nebraska State Patrol. The patrol investiga
tor testified that he was not the one who actually located the fax 
machine and that the fax machine box had been opened when the 
investigator first saw it.  

Thus, with respect to count VII, the only evidence of the mar
ket value of the fax machine at the time of the theft is the $525 
price at which the fax machine was purchased, nearly 7 months 
prior to the theft. There was no substantial evidence presented as 
to the condition of the fax machine at the time of the theft from 
which the jury could make any reasonable inference regarding 
depreciation. Furthermore, the value that the jury found for the 
item, $525, is only marginally greater than the statutory thresh
old for a felony theft conviction established by § 28-518(2).  
Compare State v. Lyman, 966 P.2d 278 (Utah App. 1998). Under
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the principles set forth above, we conclude that the evidence 
presented is insufficient to support the jury's determination 
regarding the value of the fax machine.  

Having determined that the evidence on count VII is insuffi
cient to support a conviction and sentencing for a Class IV 
felony, the remaining issue is the appropriate disposition of the 
charge. In State v. Garza, 241 Neb. 256,487 N.W.2d 551 (1992), 
the defendant was convicted of theft by shoplifting as a Class IV 
felony. This court found that the evidence of fair market value in 
that case was insufficient to justify a finding of theft punishable 
as a felony. Id. This court concluded, however, that the evidence 
showed beyond a reasonable doubt that the property stolen had 
"some intrinsic value that translates into nominal market value, 
notwithstanding the absence of evidence establishing a specific 
value for the stolen property." Id. at 265, 487 N.W.2d at 557-58.  
Thus, this court set aside the felony sentence and remanded the 
matter to the district court with direction to impose an appropri
ate sentence for theft as a Class II misdemeanor. See id.  

However, the Nebraska Court of Appeals has concluded that 
this court's holding in Garza has been abrogated by the 1992 
amendment to § 28-518 that reinserted value as an essential ele
ment of the offense of theft. See State v. Ybarra, 9 Neb. App.  
230, 609 N.W.2d 696 (2000). In that case, the defendant was 
charged with, and found by the jury to be guilty of, theft by 
shoplifting as a Class IV felony. Id. The district court, however, 
concluded that the evidence of value was insufficient and found 
the defendant guilty of only a Class H misdemeanor. Id. The 
Court of Appeals concluded that 

the judge did not have the authority to reduce the convic
tion from a Class IV felony to a Class II misdemeanor 
based upon the insufficiency of evidence as to the value of 
the goods taken. The State failed to produce sufficient evi
dence to prove value, an essential element of theft by 
shoplifting property for more than $500 but less than 
$1,500. Accordingly, we reverse, and remand this cause 
with directions to dismiss.  

Id. at 243, 609 N.W.2d at 705.  
We disagree with the Court of Appeals' conclusion in Ybarra, 

supra. Section 28-518(8) requires only that "value shall be an
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essential element of the offense that must be proved beyond a 
reasonable doubt." The statutory language requires only that 
some value be proved as an element of a theft offense, not that a 
particular threshold value be proved as an element of the offense.  

We have examined the legislative history of 1992 Neb. Laws, 
L.B. 111, in an attempt to shed some light on the purpose of the 
amendment to § 28-518 that reinserted value as an essential ele
ment of the offense of theft. The only relevant discussion in the 
legislative history is the following statement by the amend
ment's introducer during the floor debate, as the senator 
explained the amendment that resulted in § 28-518(8): 

[T]his changes a Supreme Court or corrects what happened 
with a Supreme Court decision and that is that right now 
... the law had previously been assumed to be that when 
you get charged with a ... with a theft, one of the elements 
of that offense that the prosecution has to prove . . . and, 
remember, we're dealing with criminal statutes, so these 
are things that the prosecution will have the burden of 
proving beyond a reasonable doubt. One of the things that 
the court . . . that the court changed or changed whatever 
they assumed was the law was that value is something that 
had to be proven. It's clearly, I think, or the policy should 
be that that is an element of the offense. If someone is 
charged with a felony, as it currently stands, since the 
Supreme Court decision, as it currently stands, the prose
cution need not prove that the value was in excess of $300, 
even though that's what the statutes require. The statutes 
require that it be . . . have a value in excess of $300.  
Because the Supreme Court has interpreted the statutes in 
that direction, I believe this change is necessitated. What 
the second half of this amendment then would do is that it 
would simply require that value is an essential element of 
the offense that has to be proved. Basically, that part of the 
amendment would return us back to where, I believe, we 
thought we were prior to that decision.  

Floor Debate, Judiciary Committee, 92d Leg., 2d Sess. 8968 
(Feb. 13, 1992).  

It appears that the Legislature based its decision to amend 
§ 28-518 on a misunderstanding of State v. Garza, 241 Neb.
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256, 487 N.W.2d 551 (1992). In that case, this court held that 
value was not an element of the offense of theft, but we specif
ically stated that "[allthough value is not an element of theft, 
the State must prove, by evidence beyond a reasonable doubt, 
the value of the property that is the subject of the theft charge." 
Id. at 263, 487 N.W.2d at 556. The senator's statement that 
"[i]f someone is charged with a felony, as it currently stands, 
since the Supreme Court decision, . . . the prosecution need not 
prove that the value was in excess of $300, even though that's 
what the statutes require" is contradicted by the plain language 
of Garza.  

The difficulty we now face is in ascertaining the effect of a 
statutory amendment that attempted to fix a nonexistent prob
lem; i.e., the Legislature amended a statute, intending to change 
the law to what the law already was. The language suggests that 
the Legislature intended simply that the State, in theft prosecu
tions, should be required to prove the value of the property taken 
beyond a reasonable doubt and that establishing value as an ele
ment of the offense was a means to this end. Therefore, the 
existence of § 28-518(8) should be read as accomplishing no 
more profound a change in the law than was intended by the 
Legislature, and certainly not where the statutory language does 
not so require.  

[19] It is not within the province of a court to read a meaning 
into a statute that is not warranted by the language; neither is it 
within the province of a court to read anything plain, direct, or 
unambiguous out of a statute. State v. Rubio, 261 Neb. 475, 623 
N.W.2d 659 (2001). The plain language of § 28-518(8) requires 
that the State must prove, as an element of a theft offense, that 
the item stolen has at least some intrinsic value. The statute does 
not require that proof of a specific value must be presented in 
order for the conviction to be sustained, although the State must 
prove the specific value of the stolen property at the time of the 
theft beyond a reasonable doubt in order to obtain a conviction 
for any offense greater than a Class II misdemeanor.  

[20] In other words, while § 28-518(8) now requires that 
intrinsic value be proved beyond a reasonable doubt as an ele
ment of the offense, proof of a specific value at the time of the 
theft is necessary only for gradation of the offense. To the extent
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that State v. Ybarra, 9 Neb. App. 230, 609 N.W.2d 696 (2000), 
holds otherwise, it is expressly disapproved.  

In the instant case, while the State failed to present evidence 
sufficient to support the jury's conclusion regarding the $525 
value of the fax machine at the time of the theft, the evidence does 
establish beyond a reasonable doubt that the fax machine had 
some intrinsic value that translated to at least nominal market 
value at the time of the theft. Compare State v. Garza, 241 Neb.  
256, 487 N.W.2d 551 (1992). Consequently, the evidence is suffi
cient to support Gartner's conviction for theft. However, because 
the evidence of specific value at the time of the theft is not suffi
cient to support the gradation of the theft as a Class IV felony, 
Gartner's sentence on count VII must be vacated, and the cause 
remanded for imposition of an appropriate sentence for a Class II 
misdemeanor, pursuant to § 28-518(4). See Garza, supra.  

VI. CONCLUSION 
We find no reversible error with respect to Gartner's convic

tions and sentences on counts II, III, V, and VI of the informa
tion, and we affirm those convictions and sentences. We affirm 
Gartner's conviction on count VII of the information, but vacate 
the sentence and remand the cause to the district court with 
direction to impose an appropriate sentence on Gartner for mis
demeanor theft of property with a value of less than $200, a 
Class II misdemeanor. See § 28-518(4).  

AFFIRMED IN PART, AND IN PART SENTENCE VACATED AND 

CAUSE REMANDED FOR RESENTENCING ON COUNT VII.  
CONNOLLY, J., not participating.  

SAUNDERS COUNTY, APPELLANT, V.  

CITY OF LINCOLN, APPELLEE.  

638 N.W.2d 824 

Filed February 8, 2002. No. S-01-029.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it.  

2. Administrative Law: Standing: Pleadings: Final Orderas. Proceedings to deter
mine standing to bring a petition before an administrative agency constitute special
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proceedings, and an order entered in a special proceeding is final and appealable only 
if it affects a substantial right of the aggrieved party.  

3. Words and Phrases. A substantial right is an essential legal right, not a mere techni
cal right.  

4. Actions: Words and Phrases. A cause of action consists of the fact or facts which 
give one a right to judicial relief against another; a theory of recovery is not itself a 
cause of action.  

5. Actions. Whether more than one cause of action is stated depends mainly upon (1) 
whether more than one primary right or subject of controversy is presented, (2) 
whether recovery on one ground would bar recovery on the other, (3) whether the 
same evidence would support the different counts, and (4) whether separate causes of 
action could be maintained for separate relief.  

Appeal from the Department of Natural Resources. Appeal 
dismissed.  

Thomas S. Jaudzemis, Saunders County Attorney, and Grant 
A. Porter for appellant.  

Dana W. Roper, Lincoln City Attorney, Steven Huggenberger, 
and Margaret Blatchford for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Saunders County appeals from the order of the director of the 
Department of Natural Resources, which sustained the demurrer 
filed by the City of Lincoln to three of the four "causes of 
action" contained in the county's second amended petition and 
dismissed those claims. The order appealed from is not final, 
and we dismiss the appeal for lack of jurisdiction.  

STATEMENT OF FACTS 
On December 17, 1999, the county filed its single-count peti

tion with the department seeking, inter alia, an order requiring 
the city to decommission certain water wells constructed by the 
city. The county alleged the wells were withdrawing water in 
violation of the county's riparian rights which it claimed on real 
property situated on the bed and bank of the Platte River. On 
February 25, 2000, the city filed a demurrer to the petition. On 
April 24, the department approved the parties' stipulation that
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the city's demurrer was withdrawn and that the county would 
amend its petition.  

On May 8, 2000, the county filed its amended petition setting 
forth four "causes of action." Each "cause of action" was based 
on the same general set of facts alleging that the city had failed 
to comply with state laws governing the construction and regis
tration of wells, which wells were purportedly withdrawing 
water in violation of the county's riparian rights. None of the 
enumerated "causes of action" sought separate or individualized 
relief. Instead, each "cause of action" "pray[ed] for relief as set 
forth at the end of [the amended petition]." In the amended peti
tion's "Request for Relief' section, the county stated that as to 
"Causes of Action One through Four," it requested that the city 
be forced to register or otherwise obtain permits for certain of 
the wells it operated.  

On May 15, 2000, the city demurred to the county's amended 
petition, claiming, inter alia, that the county lacked standing to 
bring its action before the department. In an order dated August 
17, 2000, the department overruled the city's demurrer as to the 
county's first "cause of action." In the same order, however, the 
department sustained the city's demurrer as to the second, third, 
and fourth enumerated "causes of action," concluding that the 
county lacked standing to bring those "causes of action." The 
department gave the county 14 days to further amend its petition.  

The county filed its second amended petition on September 7, 
2000. The second amended petition added approximately 30 
paragraphs to the county's fourth "cause of action." In other 
respects, the second amended petition was identical to the 
amended petition. In particular, no change was made to the 
"Request for Relief' section.  

The city filed a demurrer to the second amended petition on 
September 19, 2000, again alleging, inter alia, that the county 
lacked standing to bring the action before the department. In an 
order dated November 16, 2000, the department sustained the 
city's demurrer to the second, third, and fourth "causes of 
action" set forth in the second amended petition, and in an order 
dated December 4, 2000, the department dismissed those 
"causes of action." By virtue of the department's November 16 
order, however, the county's first "cause of action" remained
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pending. During oral argument on appeal before this court, the 
parties agreed that proceedings have continued before the 
department on the county's first enumerated "cause of action." 

The county appeals from the department's December 4, 2000, 
order of dismissal, which dismissed the county's second through 
fourth "causes of action." 

ASSIGNMENTS OF ERROR 
On appeal, the county has assigned 11 errors which combine 

to form 2. The county asserts, as restated, that the department 
erred (1) in sustaining the city's demurrer to the second, third, 
and fourth "causes of action" contained in the second amended 
petition and (2) in denying the county due process in various 
particulars not recited here. In view of our conclusion that this 
court lacks jurisdiction due to the absence of a final, appealable 
order, we do not consider the merits of the assigned errors.  

STANDARD OF REVIEW 
[1] Before reaching the legal issues presented for review, it is 

the duty of an appellate court to determine whether it has juris
diction over the matter before it. Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001).  

ANALYSIS 
[2,3] Before we address the county's assigned errors, we must 

first consider the issue of whether this court possesses jurisdiction 
to hear the instant appeal. See Keef v. State, supra. See, also, 
Breeden v. Nebraska Methodist Hosp., 257 Neb. 371, 374, 598 
N.W.2d 441, 443 (1999) (stating "[i]t is not only within the power 
but it is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it"). We have previously held 
that proceedings to determine standing to bring a petition before 
the department constitute "special proceedings," and an order 
entered in a special proceeding is final and appealable only if it 
affects a substantial right of the aggrieved party. City of Lincoln v.  
Twin Platte NRD, 250 Neb. 452, 551 N.W.2d 6 (1996). See, also, 
In re Applications A-14137, A-14138A, A-14138B, and A-14139, 
240 Neb. 117, 480 N.W.2d 709 (1992) (concluding that proceed
ings brought before Department of Water Resources, now known 
as Department of Natural Resources, pursuant to Neb. Rev. Stat.
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§ 61-205 (Cum. Supp. 2000), are special proceedings). A sub
stantial right is an essential legal right, not a mere technical right.  
In re Estate of Peters, 259 Neb. 154, 609 N.W.2d 23 (2000).  

[4,5] As noted above, the county's second amended petition 
enumerated four "causes of action" for which it sought the same 
relief. We have stated that a cause of action consists of the fact 
or facts which give one a right to judicial relief against another; 
a theory of recovery is not itself a cause of action. Keef v. State, 
supra; Gestring v. Mary Lanning Memorial Hosp., 259 Neb.  
905, 613 N.W.2d 440 (2000); Bargmann v. State, 257 Neb. 766, 
600 N.W.2d 797 (1999). Two or more claims in a petition aris
ing out of the same operative facts and involving the same par
ties constitute separate legal theories, either of liability or dam
ages, and not separate causes of action. Id. Whether more than 
one cause of action is stated depends mainly upon (1) whether 
more than one primary right or subject of controversy is pre
sented, (2) whether recovery on one ground would bar recovery 
on the other, (3) whether the same evidence would support the 
different counts, and (4) whether separate causes of action could 
be maintained for separate relief. Id.  

Referring to the above considerations, we conclude that the 
county's second amended petition sets forth four theories of 
recovery based upon a single cause of action rather than four 
causes of action. Each of the purported "causes of action" was 
based on the same general set of alleged facts and the claim that 
the city had failed to comply with state laws governing the con
struction and registration of wells. Identical relief was sought as 
to each "cause of action." Were the county to succeed on one of 
its claims, it would gain the relief it sought in its petition and 
would thus be precluded from relief on the other three theories 
of recovery.  

In the instant case, the county appeals from the department's 
order which sustained the city's demurrer to the county's sec
ond, third, and fourth enumerated "causes of action" and dis
missed those claims. The city's demurrer to the first enumerated 
"cause of action" was overruled by the department, and the pro
ceedings as to the first "cause of action" have continued before 
the department. Because the separate claims are not actually 
separate causes of action, but, rather, theories of recovery, the
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county is still able to obtain the relief it requested from the 
department in its petition.  

For an appellate court to acquire jurisdiction of an appeal, 
there must be a final order entered by the tribunal from which 
the appeal is taken. City ofLincoln v. Twin Platte NRD, 250 Neb.  
452, 551 N.W.2d 6 (1996). Conversely, an appellate court is 
without jurisdiction to entertain appeals from a nonfinal order.  
Id. An order entered in a special proceeding is final and appeal
able only if it affects a substantial right of the aggrieved party.  
Id. Notwithstanding the department's dismissal of the second 
through fourth "causes of action," the dismissal order has not 
precluded the county from gaining the relief it seeks in its sec
ond amended petition, and the dismissal order has not affected a 
substantial right of the county. The dismissal order is not a final 
order, and this court is without jurisdiction to hear the instant 
appeal. See, City of Lincoln v. Twin Platte NRD, supra; In re 
Applications A-14137, A-14138A, A-14138B, and A-14139, 240 
Neb. 117, 480 N.W.2d 709 (1992).  

CONCLUSION 
The department's dismissal of the county's second through 

fourth theories of recovery has not precluded the county from 
obtaining the relief it seeks in its second amended petition, and 
therefore, a substantial right of the county has not been affected.  
The order from which the county seeks to appeal in this special 
proceeding is not a final order. Because the county appeals from 
a nonfinal order, this court is without jurisdiction to hear the 
appeal. We therefore dismiss the county's appeal.  

APPEAL DISMISSED.  

STEPHAN, J., not participating.  

IN RE INTEREST OF S.B., ALLEGED TO BE A 

MENTALLY ILL AND DANGEROUS PERSON.  

STATE OF NEBRASKA, APPELLANT, V. S.B., APPELLEE.  

639 N.W.2d 78 

Filed February 8, 2002. No. S-01-233.  

1. Mental Health: Appeal and Error. In reviewing a district court's judgment under 
the Nebraska Mental Health Commitment Act, appellate courts will affim the district
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court's judgment unless, as a matter of law, the judgment is unsupported by evidence 

which is clear and convincing.  
2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 

connection with which an appellate court has an obligation to reach an independent 

conclusion irrespective of the decision made by the court below.  

3. Mental Health: Due Process. Pursuant to Neb. Rev. Stat. § 83-1058 (Cum. Supp.  

2000), the subject of a petition under the Nebraska Mental Health Commitment Act has 

the right to confront and cross-examine adverse witnesses and evidence equivalent to 

the rights granted under the Confrontation Clauses of the federal and state Constitutions.  

4. Mental Health: Due Process: Waiver: Testimony: Public Policy. In the absence of 

a waiver by the subject of a petition for commitment of his or her right to confronta

tion, in order to admit the telephonic testimony of a mental health professional during 

a civil commitment hearing, the State must demonstrate that (1) such testimony is nec

essary to further an important public policy and (2) the mental health professional is 

truly unavailable as a witness, thus necessitating telephonic testimony.  

5. Testimony: Public Policy. The requirements of a demonstration of an important pub

lic policy and necessity are conjunctive, and the absence of a demonstration of either 

precludes the admission of the telephonic testimony.  

Appeal from the District Court for Sarpy County: RONALD E.  
REAGAN, Judge. Affirmed.  

Tamra L. Walz, Deputy Sarpy County Attorney, for appellant.  

Thomas J. Garvey, Sarpy County Public Defender, and 

Gregory A. Pivovar for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

The State of Nebraska appeals from the order of the district 
court for Sarpy County which reversed the order of the Sarpy 
County Mental Health Board and remanded the matter for fur
ther proceedings. The board had determined that S.B. was a 
mentally ill dangerous person and had committed him to inpa
tient psychiatric treatment at a regional center. We agree with 
the district court that the telephonic testimony of the mental 
health professional was improperly admitted and that without 
such testimony, the evidence was insufficient to support the 
commitment. We affirm the district court's reversal of the com
mitment order.
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STATEMENT OF FACTS 
On July 19, 2000, the State filed a petition pursuant to the 

Nebraska Mental Health Commitment Act (Commitment Act), 
Neb. Rev. Stat. § 83-1001 et seq. (Reissue 1999 & Cum. Supp.  
2000), specifically §§ 83-1024 to 83-1026, alleging, inter alia, 
that S.B. was a mentally ill, alcoholic, and/or drug-abusing per
son who was a danger to himself or others as a consequence of 
S.B.'s hearing voices and having a physical confrontation with 
his parents. Attached to the petition was a certificate indicating 
that S.B. had been taken into emergency protective custody. At 
a hearing on July 25, the board ordered a 90-day continuance of 
the proceedings on the petition to allow S.B. to seek voluntary 
psychiatric treatment.  

On October 5, 2000, S.B. was taken into emergency protec
tive custody and admitted to Methodist Richard Young Hospital 
as a result of his attempt to gain access to Offutt Air Force Base.  
On October 6, the State filed a motion to reinstate mental health 
board proceedings, alleging that S.B. was not complying with 
his voluntary outpatient chemical dependency treatment plan 
and seeking the reinstatement of the board proceedings which 
had been continued on July 25.  

The State's motion came on for hearing on October 12, 2000, 
pursuant to § 83-1027, which requires that hearings under the 
Commitment Act be held within 7 days after a person has been 
taken into protective custody. S.B. was present at the hearing 
and represented by counsel. During the hearing, the State called 
as a witness Dr. Jerry Easterday, a psychiatrist who had been 
evaluating S.B. since his admission to Methodist Richard Young 
Hospital on October 5. Easterday did not appear in person at the 
hearing. Instead, over S.B.'s objection, Easterday was permitted 
to testify at the hearing telephonically via speaker telephone, 
after being identified by a notary public.  

Easterday testified that S.B. was suffering from "schizophre
nia, paranoid type, with acute exacerbation with a psychosis" 
and that S.B. was delusional, "displayed paranoia," and was 
experiencing "auditory hallucinations of a command type." 
Easterday further testified that S.B. refused to take his medica
tion and, as a result, was a danger to himself. Easterday recom
mended antipsychotic medication and inpatient psychiatric



263 NEBRASKA REPORTS

hospitalization at a regional center as the least restrictive treat
ment plan for S.B.  

Counsel for S.B. cross-examined Easterday telephonically 
regarding his treatment of S.B. and his familiarity with S.B.'s 
mental illness. S.B. did not offer a second opinion to refute 
Easterday's testimony and did not present any evidence of 
his own.  

After deliberations, the board issued an order on October 12, 
2000, finding that S.B. was a mentally ill person, dangerous to 
himself. The order confined S.B. to the Norfolk or Hastings 
Regional Center for inpatient treatment and continuing 
evaluation.  

On November 6, 2000, S.B. appealed the board's order to the 
Sarpy County District Court. The appeal came on for hearing on 
December 29. In an order filed January 26, 2001, the district 
court reversed the board's order, concluding that the admission 
of Easterday's telephonic testimony violated S.B.'s constitu
tional right to confront witnesses as provided in § 83-1058, 
which states as follows: 

The subject of a petition shall have the right at a hearing 
held under the Nebraska Mental Health Commitment Act 
to confront and cross-examine adverse witnesses and evi
dence equivalent to the rights of confrontation granted by 
Amendments VI and XIV of the Constitution of the United 
States and Article I, section 11, of the Constitution of 
Nebraska.  

The district court found that there was no showing on the 
record that S.B. had waived his right to confrontation or agreed 
to the admission of telephonic testimony. The district court also 
found that the State had not offered evidence of a "compelling 
reason or need" for Easterday to appear telephonically rather 
than in person. The district court concluded that the board's 
admission of Easterday's testimony was in error. The district 
court further concluded that without Easterday's testimony, 
there was insufficient evidence in the record to establish S.B.'s 
mental illness and dangerousness. Accordingly, the district court 
determined that the board's October 12, 2000, commitment 
order was not properly supported by the evidence, and the court
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reversed the board's commitment order and remanded the mat
ter for further proceedings.  

The State appeals from the district court's order.  

ASSIGNMENTS OF ERROR 
On appeal, restated, the State has assigned two errors: (1) The 

district court erred in determining that the board had erred in 
admitting Easterday's telephonic testimony, and (2) the district 
court erred in reversing the board's commitment order which 
had found that S.B. was a mentally ill dangerous person and 
had ordered S.B. to participate in inpatient psychiatric treatment 
at a regional center.  

STANDARDS OF REVIEW 
[1] In reviewing a district court's judgment under the 

Commitment Act, appellate courts will affirm the district court's 
judgment unless, as a matter of law, the judgment is unsupported 
by evidence which is clear and convincing. In re Interest of 
Tweedy, 241 Neb. 348, 488 N.W.2d 528 (1992); In re Interest of 
Rasmussen, 236 Neb. 572, 462 N.W.2d 621 (1990).  

[2] Statutory interpretation presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. In re Guardianship & Conservatorship of 
Garcia, 262 Neb. 205, 631 N.W.2d 464 (2001).  

ANALYSIS 
Procedures Under Commitment Act.  

The Commitment Act establishes certain procedures for civil 
commitment hearings. Pursuant to § 83-1024: 

Any person believing that any individual is a mentally ill 
dangerous person may communicate his or her belief to the 
county attorney. Should the county attorney concur that the 
individual is a mentally ill dangerous person and that nei
ther voluntary hospitalization nor other treatment alterna
tives less restrictive of the subject's liberty than a mental
health-board-ordered treatment disposition are available or 
would suffice to prevent the harm described in section 
83-1009, the county attorney shall cause a petition to be
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drafted and acted upon as provided in the Nebraska Mental 
Health Commitment Act.  

The Commitment Act refers to persons against whom such a 
petition has been filed as the "subject" of the petition. Section 
83-1009 of the Commitment Act defines a "mentally ill danger
ous person" as 

any mentally ill person, alcoholic person, or drug-abusing 
person who presents: 

(1) A substantial risk of serious harm to another person 
or persons within the near future as manifested by evi
dence of recent violent acts or threats of violence or by 
placing others in reasonable fear of such harm; or 

(2) A substantial risk of serious harm to himself or her
self within the near future as manifested by evidence of 
recent attempts at, or threats of, suicide or serious bodily 
harm or evidence of inability to provide for his or her basic 
human needs, including food, clothing, shelter, essential 
medical care, or personal safety.  

Pursuant to § 83-1020, if a person taken into police custody 
is believed to be a mentally ill dangerous person, he or she can 
be taken into protective custody and admitted to a treatment 
facility. Persons who are taken into protective custody must be 
evaluated by a "mental health professional," as that term is 
defined by § 83-1010, as soon as possible after being taken into 
protective custody, but not later than 36 hours after having been 
admitted. § 83-1023.  

[3] In accordance with § 83-1027, a hearing must be held on 
a petition filed pursuant to § 83-1024 within 7 days after the 
subject of the petition has been taken into protective custody. At 
the hearing, the subject "shall appear personally and be afforded 
the opportunity to testify in his or her own behalf and to present 
witnesses and tangible evidence in defending against the peti
tion at the hearing." § 83-1056. Pursuant to § 83-1059, hearings 
held under the Commitment Act will follow the "rules of evi
dence applicable in civil proceedings"; however, "[i]n no event 
shall evidence be considered which is inadmissible in criminal 
proceedings." Compare Kraemer v. Mental Health Board of the 
State of Nebraska, 199 Neb. 784, 261 N.W.2d 626 (1978) (dis
cussing § 83-1059 in context of Fifth Amendment right against
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self-incrimination). Pursuant to § 83-1058, the subject of the 
petition has the right to confront and cross-examine adverse 
witnesses and evidence "equivalent" to the rights granted under 
the Confrontation Clauses of the federal and state Constitutions.  
Application of § 83-1058 determines the outcome of this case.  

Rights Under Confrontation Clauses and 
Limitations on Use of Telephonic Testimony.  

Section 83-1058 refers to the Confrontation Clauses in the 
U.S. and Nebraska Constitutions. The Sixth Amendment to the 
U.S. Constitution provides, in relevant part, "the accused shall 
enjoy the right . . . to be confronted with the witnesses against 
him." Neb. Const. art. I, § 11, provides, in relevant part, "the 
accused shall have the right . . . to meet the witnesses against 
him face to face." This court has held that the analysis under 
article I, § 11, of the Nebraska Constitution is the same as that 
under the Sixth Amendment. State v. Plant, 236 Neb. 317, 461 
N.W.2d 253 (1990). See State v. Roy, 214 Neb. 204, 333 N.W.2d 
398 (1983).  

This court has previously recognized that notwithstanding the 
articulation of the Confrontation Clauses, "if the Confrontation 
Clauses were interpreted literally, they would require, on objec
tion, the exclusion of any statement made by a declarant not pre
sent at trial; however, the right to confrontation is not absolute." 
State v. Jacob, 242 Neb. 176, 190, 494 N.W.2d 109, 119 (1993).  
See State v. Warford, 223 Neb. 368, 375, 389 N.W.2d 575, 580 
(1986) (stating that "right of confrontation is not ... immune to 
exception" and recognizing that right is subject to certain 
hearsay exceptions and that right may be waived). See, also, 
Maryland v. Craig, 497 U.S. 836, 847, 110 S. Ct. 3157, 111 L.  
Ed. 2d 666 (1990) (stating that Sixth Amendment does not 
require "an actual face-to-face encounter at trial in every 
instance in which testimony is admitted against a defendant").  
The U.S. Court of Appeals for the Eighth Circuit has considered 
the use of telephonic testimony as it relates to the right of con
frontation. See U.S. v. Jacobs, 97 F.3d 275 (8th Cir. 1996). In 
Jacobs, the Court of Appeals recognized that certain public 
policies, such as a criminal defendant's right to a speedy trial or 
the efficient use of court resources, may compel the telephonic
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examination of a witness when the witness is "truly unavail
able." 97 F.3d at 282. The Jacobs court determined that notwith
standing the Sixth Amendment, telephonic testimony is admis
sible in a criminal case when (1) an important public policy was 
demonstrated and (2) the government demonstrated to the trial 
court the specific necessities justifying telephonic as opposed to 
face-to-face examination of the witness. See, also, Maryland v.  
Craig, 497 U.S. at 848 (stating that Sixth Amendment 
Confrontation Clause's preference for face-to-face confronta
tion at trial "'must occasionally give way to considerations of 
public policy and necessities of the case' "), quoting Mattox v.  
United States, 156 U.S. 237, 15 S. Ct. 337, 39 L. Ed. 409 
(1895); State v. Warford, 223 Neb. at 375, 389 N.W.2d at 580 
(citing to Mattox and stating that "[a]s early as 1895, the U.S.  
Supreme Court held that the right of confrontation must occa
sionally give way to considerations of public policy and the 
necessities of the case").  

[4,5] Section 83-1058 grants the subject of a petition the right 
of confrontation, which right we have interpreted as not being 
absolute. See State v. Jacob, supra (right of confrontation not 
absolute). See, also, In re Guardianship & Conservatorship of 
Garcia, 262 Neb. 205, 631 N.W.2d 464 (2001) (statutory inter
pretation presents question of law in connection with which 
appellate court has obligation to reach independent conclusion).  
We believe the Court of Appeals' approach in Jacobs, relying on 
Maryland v. Craig, supra, is appropriate when considering the 
admissibility of telephonic testimony by a mental health profes
sional during a commitment hearing under the Commitment 
Act. Accordingly, in the absence of a waiver by the subject of a 
petition for commitment of his or her right to confrontation, in 
order to admit the telephonic testimony of a mental health pro
fessional, the State must demonstrate that (1) such testimony is 
necessary to further an important public policy and (2) the men
tal health professional is "truly unavailable" as a witness, thus 
necessitating telephonic testimony. U.S. v. Jacobs, 97 F.3d at 
282. Such demonstration shall be specific to the case because 
"[m]ere speculation is insufficient to justify abridgement of a 
[person's] constitutional right to confront[ation]." Id. See, also, 
State v. Warford, supra. The requirements of a demonstration of
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important public policy and necessity are conjunctive, and the 
absence of a demonstration of either precludes the admission of 
the telephonic testimony.  

Propriety of Admission of Easterday's Telephonic Testimony: 
No Demonstration of Necessity.  

In the instant case, the district court found that "the record is 
devoid of any showing by the State of any compelling reason or 
need" to receive Easterday's testimony by telephone. The district 
court thus determined that there was no demonstration of the pur
ported necessity for telephonic as opposed to live testimony.  
Although there was argument by the State before the district 
court that mental health professionals in general are unable to 
appear personally because of their schedules, we agree with the 
district court's assessment that the State failed to demonstrate on 
the record before the board that Easterday was unable to appear 
personally during the specific commitment hearing pertaining to 
S.B. Absent such a showing, the district court was correct in its 
determination that given the subject of the petition's confronta
tion right under § 83-1058 and the state of the record, the board 
erred in admitting Easterday's telephonic testimony.  

Evidence of S.B.'s Mental Illness and Dangerousness.  
The State assigns as error the district court's order which 

determined there was insufficient admissible evidence and 
which reversed the board's order of commitment. We conclude 
that the district court did not err.  

Under the Commitment Act, the State has the burden of 
establishing the subject of the petition's mental illness and dan
gerousness by clear and convincing evidence. In re Interest of 
H.W, 220 Neb. 423, 370 N.W.2d 155 (1985). See In re Interest 
of Wickwire, 259 Neb. 305, 313, 609 N.W.2d 384, 389 (2000) 
(stating that in order for mental health board to act under 
Commitment Act, "[t]here must be clear and convincing proof 
that the person is mentally ill, [and] there must be clear and con
vincing proof that the person is dangerous"). The district court 
stated that "[w]ithout the admission of Dr. Easterday's tele
phonic testimony, the testimony proffered by S.B.'s father and 
the deputy sheriff were insufficient, standing alone, to establish 
the requisite elements of mental illness and dangerousness ... .
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The district court determined that the board's order was "not 
properly supported by the evidence." We cannot say, as a matter 
of law, that the district court erred in this determination. See, In 
re Interest of Tweedy, 241 Neb. 348, 488 N.W.2d 528 (1992); In 
re Interest of Rasmussen, 236 Neb. 572, 462 N.W.2d 621 (1990).  
Accordingly, we affirm.  

CONCLUSION 
In this appeal, the district court reversed an order of commit

ment. Section 83-1058 provides that the subject of the petition 
for commitment shall have a right of confrontation. The district 
court ruled that the board erred in admitting Easterday's tele
phonic testimony over objection. The record fails to demonstrate 
a necessity for the telephonic testimony, and therefore, the dis
trict court's decision was correct. In the absence of such testi
mony, the district court's order which reversed the board's order 
based on insufficient evidence was correct. We affirm.  

AFFIRMED.  

IN RE INTEREST OF CHAD S., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. CHAD S., APPELLANT.  
639 N.W.2d 84 

Filed February 8, 2002. No. S-01-271.  

1. Juvenile Courts: Appeal and Error. Cases arising under the Nebraska Juvenile 
Code are reviewed de novo on the record, and an appellate court is required to reach 
conclusions independent of the trial court's findings.  

2. _ : _ . In reviewing questions of law arising under the Nebraska Juvenile Code, 
an appellate court reaches conclusions independent of the lower court's ruling.  

3. Trial: Judges: Words and Phrases. An "ex parte communication" occurs when a 
judge communicates with any person concerning a pending or impending proceeding 
without notice to an adverse party.  

Appeal from the Separate Juvenile Court of Lancaster County: 
LINDA S. PORTER, Judge. Affirmed.  

Sara L. Komen, of Nebraska Legal Services, for appellant.  

Gary E. Lacey, Lancaster County Attorney, and Shellie D.  
Sayers for appellee.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

This action was brought by the State of Nebraska in the sep
arate juvenile court of Lancaster County, wherein the trial court 
found that Chad S. was a person as defined by Neb. Rev. Stat.  
§ 43-247(1) (Reissue 1998), a juvenile who has committed an 
act other than a traffic offense which constitutes a misdemeanor 
and infraction under the laws of this state.  

This appeal does not involve the trial court's finding as to 
Chad's status under § 43-247. The only issue is Chad's motion 
for the trial judge to recuse herself, claiming an improper ex 
parte conversation between the trial judge and the probation 
officer regarding the disposition of the case, and the trial court's 
overruling of that motion.  

BACKGROUND 
The State, in its second and third supplemental petitions, 

alleged that Chad engaged in conduct violative of Neb. Rev.  
Stat. §§ 28-310(1) (Reissue 1995) (third degree assault) and 
28-416(13)(a) (Cum. Supp. 2000) (possession of marijuana 
weighing 1 ounce or less). The allegations came before the trial 
court for formal hearing in December 2000. At the conclusion of 
trial, the court took both petitions under advisement. The trial 
court then entered an order finding that Chad was a child as 
defined by § 43-247 and finding that the allegations set forth in 
the second and third supplemental petitions were true beyond a 
reasonable doubt. Disposition was scheduled for January 11, 
2001, pending completion of the probation office's predisposi
tion investigation report.  

At the disposition hearing, Chad's attorney elicited testimony 
from Gary Waldron, the Lancaster County juvenile intensive 
supervision probation officer, concerning the services that had 
been rendered with regard to Chad, as well as his recommenda
tion for disposition. Waldron recommended that Chad be com
mitted to the youth center in Kearney. Waldron also testified that 
he had shared his recommendation with the trial court earlier 
that day in chambers.
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Chad's attorney then elicited testimony from Judy Riddle, a 
Lancaster County juvenile probation officer, concerning her 
involvement in the case. Riddle testified that she was a probation 
officer assigned to the case and that she authored the update to 
the predisposition investigation report. The briefs of the parties 
and the bill of exceptions indicate that Riddle authored the orig
inal predisposition investigation report as well. Riddle recom
mended that Chad be committed to the youth center in Kearney.  

At the conclusion of the testimony, Chad's attorney made a 
motion requesting that the trial judge recuse herself due to her 
in-chambers conversation with Waldron. Chad's attorney argued 
that ex parte discussions with noncourt employees like Waldron 
were forbidden under Neb. Code of Jud. Cond., Canon 3 (rev.  
2000), and that thus, recusal was appropriate. The trial court 
requested that Chad's attorney provide authority specifically 
addressing communications between probation officers and the 
court, and it subsequently took the motion under advisement to 
allow such authority to be produced.  

The motion for recusal was subsequently overruled by the 
trial court. The trial court cited to Neb. Rev. Stat. § 29-2249 
(Reissue 1995) and noted that while the juvenile probation 
office is part of the Office of Probation Administration, the 
Office of Probation Administration is created within the judicial 
branch of government and is directly responsible to the 
Nebraska Supreme Court. Probation officers regularly prepare 
reports for youths who have been adjudicated before the courts.  
Thus, they are not parties, but court personnel.  

The trial court also held that there was no evidence or sug
gestion by counsel that additional information was provided by 
Waldron during the in-chambers conversation that was not oth
erwise included in the probation file and available to counsel.  
The court stated that the mere fact that Waldron, a probation 
officer, communicated with the court regarding his recommen
dation outside the presence of counsel is not, in and of itself, a 
ground for recusal.  

Chad appeals the decision of the trial court overruling his 
motion for recusal and its finding that communications between 
probation officers and the court at the disposition stage of a 
juvenile case were appropriate.
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ASSIGNMENTS OF ERROR 
Chad assigns that the trial court erred in (1) finding that pro

bation officers are "court personnel," which would permit 
judges and probation officers to have ex parte discussions 
regarding the court's disposition of a case; (2) finding that 
Waldron's conversation with the court regarding his recommen
dations as to disposition, without counsel present at the time of 
conversation, is not an ex parte conversation in violation of the 
judicial canons of ethics and grounds for recusal; (3) finding 
that Chad was required to adduce evidence of the content of the 
ex parte conversation between the court and Waldron; and (4) 
permitting an ex parte conversation with Waldron regarding dis
position, as Neb. Rev. Stat. § 29-2261 (Cum. Supp. 2000) and 
case law provide notice of the form and content of disposition 
information that must be provided to the parties and to the court.  

STANDARD OF REVIEW 
[1,2] Cases arising under the Nebraska Juvenile Code are 

reviewed de novo on the record, and an appellate court is 
required to reach conclusions independent of the trial court's 
findings. In re Interest of Artharena D., 253 Neb. 613, 571 
N.W.2d 608 (1997). In reviewing questions of law arising under 
the Nebraska Juvenile Code, an appellate court reaches conclu
sions independent of the lower court's ruling. Id.  

ANALYSIS 
[3] The four assignments of error all relate to an alleged ex 

parte conversation between Waldron and the trial judge. An "ex 
parte communication" occurs when a judge communicates with 
any person concerning a pending or impending proceeding with
out notice to an adverse party. State v. Ryan, 257 Neb. 635, 601 
N.W.2d 473 (1999).  

The Nebraska Code of Judicial Conduct, Canon 3B(7), states: 
A judge shall not initiate, permit or consider ex parte com
munications or consider other communications made to the 
judge outside the presence of the parties concerning a 
pending or impending proceeding except that:
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(c) A judge may consult with court personnel whose 
function is to aid the judge in carrying out the judge's adju
dicative responsibilities ....  

If, therefore, we conclude that a probation officer is "court per
sonnel," whose function it is to aid the judge in carrying out his or 
her adjudicative functions, then any conversation or communica
tion between the probation officer and the judge is not an ex parte 
communication in violation of the Nebraska Code of Judicial 
Conduct, and such a conclusion would negate the need for recusal.  

The status of a probation officer can be determined from a 
review of the following Nebraska statutes: 

Neb. Rev. Stat. § 29-2258 (Reissue 1995), describing the 
duties of district probation officers, states that probation officers 
shall "(1) [m]ake presentence and other investigations, as may 
be required by law or directed by a court in which he or she is 
serving" and "(10) [m]ake such reports as required by the 
administrator, the judges of the probation district in which he or 
she serves, or the Supreme Court." 

Section 29-2249 specifically states that the Office of 
Probation Administration is a part of the judicial branch. "The 
Office of Probation Administration is hereby created within the 
judicial branch of government and directly responsible to the 
Supreme Court." Id.  

Neb. Rev. Stat. § 29-2259(7) (Cum. Supp. 2000) states that 
the budget for the probation office shall be submitted to the 
Supreme Court for its approval.  

A significant portion of a juvenile court judge's adjudicative 
responsibility includes determining what actions to take with 
reference to a juvenile at a disposition hearing. To aid the judge 
in carrying out his or her responsibility, the judge utilizes the 
presentence reports and the probation officer's recommenda
tions. See, State v. Jones, 254 Neb. 212, 575 N.W.2d 156 (1998), 
disapproved on other grounds, State v. Silvers, 255 Neb. 702, 
587 N.W.2d 325 (1998); State v. Stahl, 240 Neb. 501, 482 
N.W.2d 829 (1992). Thus, it is the function of probation officers 
at the disposition phase of a proceeding to aid the judge in car
rying out the judge's adjudicative responsibilities.  

The statutes above demonstrate the close working relation
ship between probation officers and the court. The Office of
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Probation Administration exists within the judicial system.  
Probation officers draft presentence reports at the direction of 
the court which the probation officer is serving, and courts have 
a definite influence as to the substance of the reports. We deter
mine, based on the record in this case and the above-cited canon 
and statutes, that Waldron was "court personnel" of the separate 
juvenile court of Lancaster County.  

Because in this case Waldron was "court personnel," conversa
tion or communication between Waldron and the judge was not an 
ex parte conversation in violation of Canon 3B(7)(c). Therefore, 
Chad's remaining assignments of error are without merit.  

CONCLUSION 
Having determined that Waldron is "court personnel," as that 

term is used in Canon 3B(7)(c) of the Nebraska Code of Judicial 
Conduct, it necessarily follows that any communication 
between Waldron and the trial judge was not an ex parte com
munication in violation of Canon 3B(7)(c). The ruling of the 
trial court, therefore, overruling Chad's motion for the judge to 
recuse herself because of the ex parte communication was cor
rect and should be affirmed.  

AFFIRMED.  

J.D. WAREHOUSE, A NEBRASKA GENERAL PARTNERSHIP, AND 
PAUL J. WEISS, LAURENCE J. ESCH, AND DENNIS L. ESCH, 

THE PARTNERS OF J.D. WAREHOUSE, APPELLANTS AND 
CROSS-APPELLEES, v. LUTZ & COMPANY, A PROFESSIONAL 

CORPORATION, SUCCESSORS OF LUTZ, FRIEDMAN & ASSOCIATES, 
A PROFESSIONAL CORPORATION, AND JAMES D. HONZ, 

INDIVIDUALLY, APPELLEES AND CROSS-APPELLANTS.  
639 N.W.2d 88 

Filed February 15, 2002. No. S-00-776.  

1. Evidence: Stipulations: Appeal and Error. In a case in which the facts are stipu
lated, an appellate court reviews the case as if trying it originally in order to determine 
whether the facts warranted the judgment.  

2. Damages. The principle underlying allowance of damages is to place the injured 
party in the same position, so far as money can do it, as he or she would have been



263 NEBRASKA REPORTS

had there been no injury or breach of duty, that is, to compensate for the injury actu
ally sustained.  

3. Damages: Proof. Damages, like any other element of a plaintiff's cause of action, 
must be pled and proved, and the burden is on the plaintiff to offer evidence sufficient 
to prove the plaintiff s alleged damages.  

4. _ : _ . While damages need not be proved with mathematical certainty, neither 

can they be established by evidence which is speculative and conjectural.  
5. Appeal and Error. An appellate court is not obligated to engage in an analysis which 

is not needed to adjudicate the controversy before it.  

Appeal from the District Court for Douglas County: GERALD 

E. MORAN, Judge. Affirmed.  

Earl G. Greene 1H, of Gaines, Pansing & Hogan, for appellants.  

Thomas J. Guilfoyle, of Erickson & Sederstrom, P.C., for 
appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
In this professional liability action, a partnership and its gen

eral partners seek damages resulting from incorrect advice given 
by a certified public accountant with respect to the tax conse
quences of a real estate transaction. Following a bench trial 
based on stipulated facts, the district court for Douglas County 
concluded that the accountant and his firm were negligent and 
therefore liable for some, but not all, of the damages claimed.  
The partnership and its partners perfected this appeal in which 
they contend that the district court erred in not awarding the 
additional damages which they had claimed.  

BACKGROUND 
FACTS 

The undisputed facts of this case were submitted to the district 
court by a written stipulation, which we summarize here. J.D.  
Warehouse (the partnership) is a Nebraska general partnership 
with its principal place of business located in Omaha, Nebraska.  
Paul J. Weiss, Laurence J. Esch, and Dennis L. Esch, all Nebraska 
residents, are its general partners. Lutz & Company, P.C., is a pro
fessional corporation authorized to practice public accounting,

190



J.D. WAREHOUSE v. LUTZ & CO. 191 
Cite as 263 Neb. 189 

with its principal place of business located in Omaha. Lutz, 
Friedman & Associates, P.C., the predecessor in interest to Lutz 
& Company, P.C. (hereinafter the accounting firm), performed 
accounting services for the partnership and its individual partners 
prior to 1986. Since that time, accounting services have been pro
vided by a certified public accountant, James D. Honz, a 
Nebraska resident and shareholder of the accounting firm.  

The partnership was initially formed for the purpose of 
acquiring real property known as the John Deere Warehouse 
located in downtown Omaha. It purchased this property in 1982 
for $808,952. Sometime in 1986, the partners learned that the 
city of Omaha had included the property in an area designated 
as part of a redevelopment plan. The partners were contacted by 
a representative of the Omaha Development Foundation, who 
informed them that the foundation was interested in acquiring 
the warehouse and that while it had the power of eminent 
domain, it preferred to negotiate a purchase of the property. In 
December 1987, the foundation and the partnership executed a 
purchase agreement for the sale of the John Deere Warehouse to 
the foundation for $3,150,000 in cash. The transaction was 
closed on May 4, 1988, and the partnership realized a capital 
gain of $2,444,252.18 at that time.  

From their prior experience, the partners knew generally that 
the Internal Revenue Code would permit deferral of taxation on 
the capital gain if the partnership acquired like-kind property in 
the manner prescribed by the code. The partners considered the 
acquisition of several properties located in Nebraska and other 
states in order to effectuate deferral of the gain. Some time dur
ing 1989, Dennis Esch, acting on behalf of the partnership, 
made inquiry of Honz as to the amount of the proceeds from the 
sale of the John Deere Warehouse required to be invested in like
kind property in order to defer all of its capital gains tax under 
the code. Honz advised that only the gain from the sale had to 
be reinvested. Relying upon this advice, the partnership pur
chased the "ParkFair Mall" property in Omaha in January 1991 
for $2,501,284.75. This purchase price represented a negotiated 
reduction of the asking price of approximately $3.4 million.  

The parties now agree that Honz' advice was in error in that 
all of the proceeds from the sale of the John Deere Warehouse
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were required to be reinvested in like-kind property in order to 
defer taxation on the entire gain. In a 1992 audit, the Internal 
Revenue Service (IRS) correctly determined that the portion of 
the sale proceeds not reinvested was subject to capital gains tax 
for the year 1988. The IRS adjusted the partnership's 1988 tax 
return to reflect a capital gain of $522,715 and made corre
sponding adjustments in the tax returns of the partners, causing 
each of them to incur additional tax liability and interest but no 
penalties. The partnership incurred attorney fees of $10,000 in 
connection with the tax audit.  

PROCEEDINGS BELOW 

The partnership and its individual partners filed this action in 
the district court seeking recovery from the accounting firm and 
Honz on theories of breach of contract and negligence. In their 
operative amended petition, they sought damages including: 
attorney and accountant fees, federal and state taxes and the 
interest thereon in the amount of $312,724, the estimated value 
of an investment tax credit lost by Dennis Esch, and the esti
mated loss of time and income by Weiss and Dennis Esch.  

Following a bench trial at which the only evidence received 
was the stipulation of facts summarized above, the district court 
entered its finding of facts, conclusions of law, and judgment.  
The court determined that under I.R.C. § 1033 (1994 & Supp. V 
1999), the partnership could defer all of the capital gain on the 
sale of the warehouse only if it reinvested the entire sale pro
ceeds in like-kind property within the time period provided by 
the code. The court found that Honz had "negligently advised 
the Plaintiffs that only the amount of the gain needed to be rein
vested in like-kind property in order to defer all of the gain" and 
that such advice fell below the standard of care applicable to 
certified public accountants practicing in this area. The district 
court further found that the partnership and its partners had 
relied upon Honz' advice in determining the amount of the pro
ceeds it needed to reinvest to properly defer all of the gain from 
the sale of the warehouse. Consequently, the district court con
cluded that both the accounting firm and Honz were liable for 
any damage resulting from the incorrect advice.
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The district court began its analysis of damages by rejecting 
the argument advanced by the accounting firm and Honz that 
any determination of the consequences of the loss of a right to 
defer income necessarily requires speculation and conjecture, as 
a matter of law, and that such consequences cannot therefore 
serve as the basis for a damage award. In this regard, the district 
court stated that "the value of the loss of the tax deferral may 
constitute recoverable damage if it can be established with a rea
sonable degree of certitude." Nevertheless, no damages of this 
type were awarded.  

Further addressing the issue of damages, the court deter
mined that the partners were not entitled to recover the taxes 
which they incurred because of the gain realized on the 1988 
sale of the John Deere Warehouse, reasoning: 

The Court finds that the ability to reinvest in like-kind 
property pursuant to Internal Revenue Code § 1033 does 
not eliminate tax liability on the gain, but rather defers the 
gain until the like-kind property is subsequently sold in a 
taxable transaction. In this case, the taxpayers realized their 
gain and their liability for the tax was incurred at the time 
that the Partnership sold the John Deere warehouse build
ing. That was prior to the time the partners sought advice 
from the Defendants. The transaction creating the taxpay
ers' liability preceded the Defendants' negligence and 
hence, the Defendants cannot be the legal cause of the 
Plaintiffs' tax liability. Since the taxpayers were always 
ultimately responsible for the tax due on the gain, the erro
neous tax advice in this case did not create the Plaintiff's 
tax liability.  

The district court also determined that Dennis Esch could not 
recover on his claim for the loss of an investment tax credit 
because that claim was dependent upon the accounting firm and 
Honz' liability for the capital gains tax. While the district court 
did not specifically reject the claims of Weiss and Dennis Esch for 
lost time and income, no damages were awarded on these claims.  

The district court also determined that the interest charged 
by the IRS on the tax liability was not recoverable as damages, 
reasoning:
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The Internal Revenue Service waived any possible penal
ties in this case and merely charged Plaintiffs simple inter
est at market rates for the use of the money. Interest paid to 
the IRS represents a payment for the Plaintiffs' use of the 
money. Consequently, interest is not a proper element of 
damages. The payment of interest is really not a damage 
suffered by the Plaintiffs at all, but a return by them of 
what would otherwise be a windfall resulting from their 
opportunity to use the money. Thus, the Plaintiffs had the 
use of these monies and, presumably, were able to earn 
interest while they had it. Therefore, paying the interest 
effectively cost the Plaintiffs nothing.  

Finally, the district court found that the partnership and its 
partners had incurred attorney fees in connection with the IRS 
audit in the stipulated amount of $10,000, which the court 
awarded to the partnership.  

The partnership and its partners perfected this timely appeal.  
The accounting firm and Honz cross-appealed and petitioned to 
bypass review by the Nebraska Court of Appeals. We granted 
the petition to bypass.  

STANDARD OF REVIEW 
[I] In a case in which the facts are stipulated, an appellate court 

reviews the case as if trying it originally in order to determine 
whether the facts warranted the judgment. Ray Tucker & Sons v.  
GTE Directories Sales Corp., 253 Neb. 458, 571 N.W.2d 64 
(1997); Jindra v. Clayton, 247 Neb. 597, 529 N.W.2d 523 (1995).  

ASSIGNMENTS OF ERROR 
The partnership and its partners assign, restated, that the dis

trict court erred in finding that the accounting firm and Honz 
were not liable for the taxes and interest which the partnership 
and its partners were required to pay with respect to the gain on 
the sale of the warehouse property and for the value of the invest
ment tax credit lost by Dennis Esch. In their cross-appeal, the 
accounting firm and Honz contend that the district court erred in 
failing to find as a matter of law that the proof of damages result
ing from the loss of a right to defer income is necessarily too 
uncertain and speculative to serve as the basis for any recovery.
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ANALYSIS 
[2-4] The sole issue presented in this appeal is whether the 

capital gains tax and interest paid to the IRS, and the value of 
the lost investment tax credit, are recoverable as damages in 
this action. The principle underlying allowance of damages is 
to place the injured party in the same position, so far as money 
can do it, as he or she would have been had there been no 
injury or breach of duty, that is, to compensate for the injury 
actually sustained. O'Connor v. Kaufman, 260 Neb. 219, 616 
N.W.2d 301 (2000). Damages, like any other element of a 
plaintiff's cause of action, must be pled and proved, and the 
burden is on the plaintiff to offer evidence sufficient to prove 
the plaintiff's alleged damages. Gagne v. Severa, 259 Neb.  
884, 612 N.W.2d 500 (2000); Ruble v. Reich, 259 Neb. 658, 
611 N.W.2d 844 (2000); World Radio Labs. v. Coopers & 
Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996). While damages 
need not be proved with mathematical certainty, neither can 
they be established by evidence which is speculative and con
jectural. Home Pride Foods v. Johnson, 262 Neb. 701, 634 
N.W.2d 774 (2001); Sack Bros. v. Tri-Valley Co-op, 260 Neb.  
312, 616 N.W.2d 786 (2000).  

Because this case was tried on stipulated facts, we must con
sider the stipulated facts as if trying the cause originally in order 
to determine whether the facts warranted the judgment. Ray 
Tucker & Sons v. GTE Directories Sales Corp., supra. Here, the 
parties stipulated that the IRS adjusted the partnership's 1988 
income tax return "to reflect a capital gain of $522,715.00" and 
that the partners' returns were also adjusted "to reflect the capi
tal gain due as a result of the failure to reinvest the entire pro
ceeds in like-kind property, creating taxable long-term capital 
gain to the partners." The stipulation stated the amount of attor
ney fees which were claimed and ultimately awarded by the dis
trict court, but as to the other claimed elements of damage, it 
stated only that 

[e]ach of the partners incurred additional federal and state 
income tax liability as a result of the adjustments and each 
partner was required to pay simple interest at market rates 
on the taxes due from April 15, 1989 until the same was 
paid by each of the partners.
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The stipulation does not state the amount of tax liability and 
interest which are claimed as damages, nor does it set forth the 
value of the lost investment tax credit for which Dennis Esch 
claimed damages.  

In their brief, the partnership and partners refer to damage 
calculations which are set forth in an exhibit which was offered 
in support of a pretrial motion for partial summary judgment, 
which the district court denied. While this exhibit is included in 
the bill of exceptions, the record does not reflect that it was 
offered at trial or considered by the district court in arriving at 
its judgment. In King v. Crowell Memorial Home, 261 Neb. 177, 
183-84, 622 N.W.2d 588, 595 (2001), we stated that "[e]vidence 
offered in summary judgment proceedings, but not offered at 
trial, cannot be considered in determining whether the evidence 
adduced at trial is sufficient to preclude a directed verdict." It 
follows that evidence offered in summary judgment proceed
ings, but not offered at a trial on stipulated facts or included in 
the stipulation, cannot be considered in determining whether the 
facts warranted the judgment.  

[5] An appellate court is not obligated to engage in an analy
sis which is not needed to adjudicate the controversy before it.  
Russell v. Stricker, 262 Neb. 853, 635 N.W.2d 734 (2001); King 
v. Crowell Memorial Home, supra. Because the evidence prop
erly before the district court did not establish the amount of the 
partners' tax liabilities and interest or the value of the invest
ment tax credit which are claimed as damages, we need not 
reach the issue of whether, if proved, these would be proper ele
ments of damage under the facts of this case. Likewise, we do 
not reach the accounting firm and Honz' contention on cross
appeal that proof of damages resulting from the loss of the right 
to defer income is too uncertain and speculative to serve as the 
basis of any recovery as a matter of law. The stipulated facts 
support the judgment of the trial court that the partnership and 
partners were entitled to damages in the amount of $10,000, rep
resenting attorney fees incurred as a result of the incorrect tax 
advice. There was no evidence at trial to establish the amount of 
any other damages claimed. Accordingly, we affirm the judg
ment of the district court.  

AFFIRMED.
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STANLEY GREEN, APPELLEE, V.  
DRIVERS MANAGEMENT, INC., APPELLANT.  

639 N.W.2d 94 

Filed February 15, 2002. No. S-00-1156.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a decision from the compensation court only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient evidence in the record to war
rant the making of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award.  

2. _: . Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

3. _ : _ . An appellate court is obligated in workers' compensation cases to make 
its own determinations as to questions of law.  

4. Workers' Compensation. Impairments to the body as a whole are compensated in 
terms of loss of earning power or capacity.  

5. Workers' Compensation: Proof. While the claimant has the burden to prove by a 
preponderance of the evidence that his or her employment proximately caused the 
injury which resulted in a compensable disability, the issue of causation of injury or 
disability is one for determination of the trier of fact.  

6. Workers' Compensation. The issue of whether the claimant has sustained a perma
nent impairment, and the extent of impairment, are questions of fact.  

7. Evidence: Appeal and Error. In testing the sufficiency of the evidence to support 
the findings of fact, the evidence must be considered in the light most favorable to the 
successful party.  

8. Workers' Compensation: Expert Witnesses. If the nature and effect of a claimant's 
injury are not plainly apparent, then the claimant must provide expert medical testi
mony showing a causal connection between the injury and the claimed disability.  

9. Workers' Compensation: Words and Phrases. The term "impairment" is a medi
cal assessment, while the term "disability" is a legal issue.  

10. Workers' Compensation. Permanent medical impairment is related directly to the 
health status of the individual, whereas disability can be determined only within the 
context of the personal, social, or occupational demands or statutory or regulatory 
requirements that the individual is unable to meet as a result of the impairment.  

11. Workers' Compensation: Appeal and Error. Determination as to whether an injured 
employee is able to perform the work for which that employee was previously trained 
is a question of fact to be determined by the compensation court, and that determination 
will not be disturbed by an appellate court unless the finding is clearly erroneous.  

12. Workers' Compensation. Without a finding of permanent medical impairment, there 
can be no permanent restrictions. Without impairment or restrictions, there can be no 
disability or labor market access loss. Absent permanent impairment or restrictions, 
the worker is fully able to return to any employment for which he or she was fitted 
before the accident, including occupations held before the injuries occurred.
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13. Statutes: Presumptions: Legislature: Intent: Appeal and Error. In construing a 

statute, appellate courts are guided by the presumption that the Legislature intended a 

sensible rather than absurd result in enacting the statute.  
14. Workers' Compensation: Statutes. To hold that a worker can receive vocational 

rehabilitation benefits absent a finding that the worker is permanently impaired does 

not amount to a sensible reading of Neb. Rev. Stat. § 48-162.01 (Reissue 1998).  

15. Workers' Compensation: Jurisdiction. The Nebraska Workers' Compensation 

Court, as a statutory tribunal, is a court of limited and special jurisdiction and pos
sesses only such authority as is delineated by statute.  

16. Workers' Compensation. The only Nebraska Workers' Compensation Act provi

sions that permit a judge to modify or change previously issued orders are Neb. Rev.  

Stat. §§ 48-141 and 48-180 (Reissue 1998).  
17. Courts: Workers' Compensation. Neb. Rev. Stat. § 48-180 (Reissue 1998) is the 

statutory embodiment of nunc pro tunc principles.  
18. Judgments: Records. The office of an order nunc pro tunc is to correct a record 

which has been made so that it truly records the actions had, which, through inadver

tence or mistake, were not truly recorded.  
19. Judgments. It is not the function of an order nunc pro tunc to change or revise a 

judgment or order, or to set aside a judgment actually rendered, or to render an 

order different from the one actually rendered, even though such order was not the 

order intended.  
20. Workers' Compensation: Final Orders. If future medical expenses are not part of 

a final award, the judgment is final, and any future claims for medical expenses 

related to the same accident are absolutely baned unless the requirements of Neb.  

Rev. Stat. § 48-141 (Reissue 1998) are met.  
21. Judgments. An order nunc pro tunc may be supported by the judge's notes, court 

files, other entries of record, or other evidence, oral or written, which is sufficient to 

establish that the order is required to make the record reflect the truth.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and SIEVERs and CARLSON, Judges, 
on appeal thereto from the Nebraska Workers' Compensation 
Court. Judgment of Court of Appeals affirmed in part, and in 
part reversed.  

Raymond P. Atwood, Jr., and Ryan C. Holsten, of Atwood & 
Associates Law Firm, P.C., L.L.O., for appellant.  

Ronald J. Palagi and Steven H. Howard, of Law Offices of 
Ronald J. Palagi, P.C., for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.
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MCCORMACK, J.  
NATURE OF CASE 

Stanley Green injured his back in the course of his employ
ment, and the trial judge of the Nebraska Workers' Compen
sation Court awarded him payments for temporary total disabil
ity and permanent partial disability. Green was also awarded the 
opportunity to receive vocational rehabilitation services.  
Green's employer, Drivers Management, Inc. (DMI), was 
ordered to pay various medical bills. A review panel of the com
pensation court affirmed the award and assessed attorney fees 
against DMI. DMI appealed to the Nebraska Court of Appeals, 
which held that the trial judge erred in awarding Green perma
nent partial disability benefits and in ordering DMI to pay for 
certain medical bills which Green had not offered into evidence.  
Because Green was not entitled to compensation for loss of 
earning capacity or for attorney fees, the Court of Appeals held 
that the total award should be reduced. Both parties filed peti
tions for further review to this court, and both were granted. We 
affirm in part, and in part reverse.  

BACKGROUND 
The facts of this case have been set out in detail in Green v.  

Drivers Mgmt., Inc., 10 Neb. App. 299, 634 N.W.2d 22 (2001).  
The parties stipulated that Green sustained a work-related 

accident and injury arising out of and in the course of his 
employment on June 9, 1997, and that his average weekly wage 
was $988.72.  

Green sought treatment in New York following his injury. Dr.  
Joy Dolorico, Green's first doctor, prescribed muscle relaxants 
and painkillers. She referred Green to several other doctors who 
prescribed physical therapy, epidurals, pain medication, and 
antiseizure drugs.  

Green performed a functional capacity assessment in August 
1998. The assessment concluded that Green was "capable of 
working in the heavy work category" based on his performance 
on strength and agility tests. On September 2, DMI stopped 
paying compensation benefits and told Green to report back to 
work within 30 days. Exhibit 33 contains a copy of two notes 
by Dr. Dolorico, one of which is dated August 28, 1998, and the
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other September 2, 1998, both of which state that Green "can 
go back to work," with the August 28 note specifically stating 
that Green "can go back to work at a level of maximum medi
cal improvement." 

Green consulted Dr. Arnold Criscitiello, an orthopedic sur
geon who had been treating Green since June 1998, about the 
functional capacity evaluation and Dr. Dolorico's release. Dr.  
Criscitiello advised Green against returning to work until fur
ther diagnostic studies could be done. However, Green 
returned to work for DMI on September 15, 1998. He worked 
for approximately 2 months driving a truck. On November 17, 
Green quit work for a second time, stating that the pain had 
increased in his legs and back and that the numbness in his legs 
prevented him from safely driving a truck. After an office visit 
on November 16, Dr. Criscitiello advised Green to stop work
ing and stated, "I don't think that [Green] should be back to 
full duty work but these are issues that have been overridden 
[by the functional capacity assessment and independent medi
cal examiners]." 

On February 9, 1999, Dr. Myra Shayevitz examined Green to 
determine whether he was eligible for New York's disability 
benefits. The State of New York denied Green disability bene
fits, but Dr. Shayevitz believed that Green needed further diag
nostic tests and expressed reservations about his ability to stand, 
walk, or climb stairs. Green attended physical therapy and took 
pain medication throughout 1999. An electrodiagnostic test was 
performed in May 1999, pursuant to Dr. Criscitiello's persistent 
recommendations. It indicated nerve root irritation in Green's 
lower back and carpal tunnel syndrome in his right wrist.  

Green petitioned for workers' compensation benefits in March 
1999. At trial on Green's petition, the parties stipulated that on 
June 9, 1997, Green "sustained an accident that arose out of and 
in the course of his employment with [DMI]," that Green's aver
age weekly wage at the time of the accident was $988.72, and 
that DMI had already paid $14,986.82 of Green's medical bills 
and had paid Green $27,328 for 64 weeks of temporary total dis
ability compensation. A summary of benefits paid shows that 
DMI started paying temporary total disability on June 11, 1997, 
and stopped these payments as of September 1, 1998.
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Green testified that at the time of trial, he was 40 years old, 
was married, had two teenage daughters, and lived with his fam
ily in Mexico, New York. Green had a high school education, 
had taken a 1,000-hour carpentry course during high school, and 
was "certified" in carpentry. According to Green, his pain and 
numbness extended from his neck to his legs, feet, arms, and 
hands. He said he could not drive a truck because he was unable 
to sit for more than 45 minutes without pain and could not feel 
his feet depressing the brake pedal because of the numbness in 
his legs. He stated that he "had maybe one day" without pain 
since his accident in June 1997.  

The trial judge awarded Green temporary total disability and 
permanent partial disability benefits and the opportunity to par
ticipate in vocational rehabilitation training. In addition, the trial 
judge ordered DMI to pay Eckerd Drug Company $1,462.55; 
Empi, Inc., $466.55; and Magnetic Diagnostic Resources 
$291.76, and further required that DMI reimburse Green and his 
health insurance carrier "for payments made related to the above 
described accident as the interest of each may appear." The tem
porary total disability award was $427 per week for 776/ weeks 
and covered two different time periods. The permanent partial 
disability award amounted to $329.54 per week for 2221h weeks 
due to what the trial judge determined to be a 50-percent loss of 
earning capacity.  

None of Green's physicians assigned him a permanent impair
ment rating or gave him permanent physical restrictions.  
However, the trial judge relied upon Dr. Shayevitz' report, as well 
as Green's testimony, to find that Green suffered a 50-percent loss 
of earning capacity as a result of the injury. Additionally, the trial 
judge pointed out that Green's ability to lift in the "heavy work" 
classification, according to the August 1998 functional capacity 
evaluation, was trumped by his testimony that he tried his hardest 
during the evaluation, that he was in bed 2 to 3 days after the eval
uation as a result of his exertion during the test, and that he could 
physically lift the weight in the evaluation but could not do 
so continually.  

On April 3, 2000, through an order nunc pro tunc, the trial 
judge amended its award to include the following text: "[Green] 
will require additional medical care and treatment for which
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[DMI] is liable." On April 6, DMI appealed the award to a 
review panel of the compensation court, which affirmed the 
award in all respects.  

DMI then appealed to the Court of Appeals, where it asserted 
that the trial judge exceeded her powers and that there was insuf
ficient evidence to support the award. Specifically, DMI alleged 
that the trial judge erred in (1) finding that Green had suffered a 
50-percent loss of earning capacity without evidence of impair
ment ratings or physical restrictions causally related to Green's 
injury, (2) finding that Green was temporarily totally disabled 
from November 19, 1998, through February 9, 1999, (3) order
ing DMI to pay medical bills that were not offered into evidence, 
and (4) awarding Green vocational rehabilitation services.  

The Court of Appeals held, in pertinent part, that it was clear 
error to assign Green a 50-percent permanent partial disability 
because the record in this case does not contain any evidence 
that Green suffered a permanent impairment to his body as a 
whole. Green v. Drivers Mgmt., Inc., 10 Neb. App. 299, 634 
N.W.2d 22 (2001). As to vocational rehabilitation, the Court of 
Appeals concluded that since there is no longer a requirement in 
the text of Neb. Rev. Stat. § 48-162.01 (Reissue 1998) that an 
injured worker have a permanent disability to be eligible for 
vocational rehabilitation benefits, the reversal of Green's per
manent partial disability benefits award does not affect the 
award of vocational rehabilitation. Green v. Drivers Mgmt., Inc., 
supra. The Court of Appeals then vacated the portion of the trial 
judge's order requiring DMI to reimburse Green and his health 
insurance carrier for payments related to his June 1997 injury 
because the lack of evidence and vagueness of the order would 
require one to speculate about what is required. Id.  

Both parties then filed petitions for further review with this 
court, and both petitions were granted.  

ASSIGNMENTS OF ERROR 
DMI's petition for further review asserts that the Court of 

Appeals erred in (1) holding that an injured worker is entitled to 
vocational rehabilitation under § 48-162.01 absent a finding of 
permanent impairment and (2) failing to vacate the clearly erro
neous factual finding of the trial judge that Green was entitled
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to an evaluation for vocational rehabilitation services under 
§ 48-162.01 absent a finding of permanent impairment.  

Green's petition for further review asserts, rephrased, that the 
Court of Appeals erred in (1) overruling the trial judge's deter
mination that he is permanently partially disabled as a result of 
a work-related accident and has experienced a 50-percent loss of 
earning capacity and (2) overruling the trial judge's award for 
future medical benefits issued upon his motion for order nunc 
pro tunc to augment the original award.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

decision from the compensation court only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the com
pensation court do not support the order or award. Hagelstein v.  
Swift-Eckrich, 261 Neb. 305, 622 N.W.2d 663 (2001).  

[2] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Cords v.  
City of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996).  

[3] An appellate court is obligated in workers' compensation 
cases to make its own determinations as to questions of law. Fay 
v. Dowding, Dowding, 261 Neb. 216, 623 N.W.2d 287 (2001); 
Logsdon v. ISCO Co., 260 Neb. 624, 618 N.W.2d 667 (2000); 
Sheldon-Zimbelman v. Bryan Memorial Hosp., 258 Neb. 568, 
604 N.W.2d 396 (2000).  

ANALYSIS 
PERMANENT PARTIAL DISABILrrY 

[4] Impairments to the body as a whole are compensated in 
terms of loss of earning power or capacity. Snyder v. JBP, inc., 
235 Neb. 319, 455 N.W.2d 157 (1990). In the instant case, 
Green was assigned a 50-percent loss of earning capacity by the 
trial judge. The trial judge, however, did not make a specific 
finding of impairment, and instead commented only on the evi
dence of Green's disability.
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The Court of Appeals relied upon Snyder v. IBP, Inc., 222 
Neb. 534, 385 N.W.2d 424 (1986), to hold that there can be no 
award for disability or loss of earning capacity in the absence of 
proof of permanent physical impairment to the body as a whole.  
Green v. Drivers Mgmt., Inc., 10 Neb. App. 299, 634 N.W.2d 22 
(2001). The Court of Appeals also held that it cannot rely solely 
on the claimant's testimony for evidence of permanent impair
ment to the body as a whole when the injury is subjective in 
nature. Id. The Court of Appeals went on to hold that the record 
did not demonstrate that Green suffered a permanent impair
ment to his body, nor did it establish the crucial causal link 
between the accident and the limitations. Id.  

[5-7] While the claimant has the burden to prove by a pre
ponderance of the evidence that his or her employment proxi
mately caused the injury which resulted in a compensable dis
ability, the issue of causation of injury or disability is one for 
determination of the trier of fact. Bernhardt v. County of Scotts 
Bluff, 240 Neb. 423, 482 N.W.2d 262 (1992). Along with causa
tion, the issue of whether the claimant has sustained a perma
nent impairment, and the extent of impairment, are questions of 
fact. Hoffart v. Fleming Cos., 10 Neb. App. 524, 634 N.W.2d 37 
(2001). See, also, Crouch v. Goodyear Tire & Rubber Co., 255 
Neb. 128, 582 N.W.2d 356 (1998). In testing the sufficiency of 
the evidence to support the findings of fact, the evidence must 
be considered in the light most favorable to the successful party.  
Cords v. City of Lincoln, supra.  

[8] We agree with the Court of Appeals that before permanent 
partial disability benefits can be awarded, the claimant must 
prove that he or she has a permanent impairment. Additionally, 
if the nature and effect of a claimant's injury are not plainly 
apparent, then the claimant must provide expert medical testi
mony showing a causal connection between the injury and the 
claimed disability. Frank v. A & L Insulation, 256 Neb. 898, 594 
N.W.2d 586 (1999).  

[9,10] The term "impairment" is a medical assessment, while 
the term "disability" is a legal issue. Jorn v. Pigs Unlimited, Inc., 
255 Neb. 876, 587 N.W.2d 558 (1998), citing Dayron Corp. v.  
Morehead, 509 So. 2d 930 (Fla. 1987). " ' "Permanent medical 
impairment is related directly to the health status of the
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individual, whereas disability can be determined only within the 
context of the personal, social, or occupational demands, or statu
tory or regulatory requirements that the individual is unable to 
meet as a result of the impairment."'" (Emphasis omitted.) 
Phillips v. Industrial Machine, 257 Neb. 256, 278, 597 N.W.2d 
377, 392 (1999) (Gerrard, J., concurring). See, also, Frauendorfer 
v. Lindsay Mfg. Co., post p. 237, 639 N.W.2d 125 (2002).  

We agree with the holding of the Court of Appeals that Green 
had the burden of proving that his injury caused permanent 
impairment of his body as a whole as a predicate to an award for 
permanent disability, i.e., loss of earning capacity. We also agree 
with the Court of Appeals that based on the record in this case, 
it would be sheer speculation to assign Green a 50-percent per
manent partial disability because the record does not indicate 
that Green suffered a permanent impairment. A workers' com
pensation award cannot be based on mere possibility or specu
lation, and if an inference favorable to the plaintiff can only be 
reached on the basis thereof, then he or she cannot recover.  
Green v. Drivers Mgmt., Inc., supra. We conclude that the trial 
judge committed clear error in concluding that the evidence in 
the record was sufficient to allow a finding that Green suffered 
a 50-percent loss of earning capacity. We thus affirm the deci
sion of the Court of Appeals to reverse and vacate the trial 
judge's award of permanent disability benefits.  

VOCATIONAL REHABILITATION 

The Court of Appeals held that it was not clearly erroneous 
for the trial judge to find that because Green is unable to per
form the work for which he has previous training or experience, 
he is entitled to vocational rehabilitation benefits, despite the 
fact that Green was not permanently disabled. We disagree.  

[Il] In Snyder v. IBP, Inc., 222 Neb. 534, 385 N.W.2d 424 
(1986), this court stated that vocational rehabilitation can be 
awarded only when the claimant has suffered a total or partial 
disability which was, or is likely to be, permanent. We quoted 
from a version of § 48-162.01(6) which stated that vocational 
rehabilitation may be awarded only if a worker's disability "'is 
or is likely to be permanent'" and that there was a reasonable 
probability that such rehabilitation would help restore the
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worker to gainful employment. 222 Neb. at 537, 385 N.W.2d at 
427. See, e.g., § 48-162.01 (Reissue 1988). However, in 1993, 
the statute was amended and the language in subsection (6) 
requiring at least the likelihood of a permanent impairment was 
removed. Subsection (3) has remained the same, however, and it 
states, in relevant part, the standard of eligibility for vocational 
rehabilitation as follows: 

When as a result of the injury an employee is unable to 
perform suitable work for which he or she has previous 
training or experience, he or she shall be entitled to such 
vocational rehabilitation services, including job placement 
and retraining, as may be reasonably necessary to restore 
him or her to suitable employment.  

See § 48-162.01(3) (Reissue 1998). Determination as to whether 
an injured employee is able to perform the work for which that 
employee was previously trained is a question of fact to be 
determined by the trial judge, and that determination will not be 
disturbed by an appellate court unless the judge's finding is 
clearly erroneous. See Willuhn v. Omaha Box Co., 240 Neb. 571, 
483 N.W.2d 130 (1992).  

The question is, therefore, whether the Court of Appeals erred 
in affirming the trial judge's decision that Green was entitled to 
vocational rehabilitation benefits in light of our determination 
that Green had not submitted evidence of impairment.  

[12] We agree with DMI's assignment of error that the Court of 
Appeals erred as a matter of law in allowing the award of voca
tional rehabilitation to stand absent a finding of permanent 
impairment. Without a finding of permanent medical impairment, 
there can be no permanent restrictions. Without impairment or 
restrictions, there can be no disability or labor market access loss.  
Absent permanent impairment or restrictions, the worker is fully 
able to return to any employment for which he or she was fitted 
before the accident, including occupations held before the injuries 
occurred. As § 48-162.01(3) indicates, if one is able to return to 
work, he or she is not entitled to vocational rehabilitation.  

[13] In construing a statute, appellate courts are guided by the 
presumption that the Legislature intended a sensible rather than 
absurd result in enacting the statute. Fay v. Dowding, Dowding, 
261 Neb. 216, 623 N.W.2d 287 (2001).
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[14] To hold that a worker can receive vocational rehabilitation 
benefits absent a finding that the worker is permanently impaired 
does not amount to a sensible reading of the statute. Thus the fac
tual findings, in light of § 48-162.01, do not support a finding that 
Green is entitled to vocational rehabilitation as a matter of law or 
fact. Accordingly, we reverse that portion of the Court of Appeals' 
opinion upholding Green's award for vocational rehabilitation.  

ORDER NUNC PRO TUNC 
On March 23, 2000, the trial judge entered its award in favor 

of Green. The award did not address the issue of future medical 
care. On April 3, in response to a motion filed by Green, the trial 
judge issued an order nunc pro tunc modifying the award which 
stated, "[Green] will require additional medical care and treat
ment for which [DMI] is liable." The review panel affirmed the 
entire award, including the order nunc pro tunc. The Court of 
Appeals vacated the portion of the award ordering DMI to reim
burse Green for past and future medical bills as vague and over
broad, but it did not address whether the compensation court had 
the statutory authority to enter the order nunc pro tunc.  

[15,16] The Nebraska Workers' Compensation Court, as a 
statutory tribunal, is a court of limited and special jurisdiction 
and possesses only such authority as is delineated by statute.  
See Crabb v. Bishop Clarkson Mem. Hosp., 256 Neb. 636, 591 
N.W.2d 756 (1999). The only Nebraska Workers' Compensation 
Act provisions that permit a judge to modify or change previ
ously issued orders are Neb. Rev. Stat. §§ 48-141 and 48-180 
(Reissue 1998). Sheldon-Zimbelman v. Bryan Memorial Hosp., 
258 Neb. 568, 604 N.W.2d 396 (2000). Section 48-141 allows 
an award to be modified because of an increase or decrease of 
incapacity due solely to the injury. Since the order nunc pro tunc 
in the case at hand is not related to an increase or decrease in 
Green's incapacity, we look to § 48-180.  

Section 48-180 provides that the compensation court may, 
"on its own motion, modify or change its findings, order, award, 
or judgment at any time before appeal and within ten days from 
the date of such findings, order, award, or judgment for the pur
pose of correcting any ambiguity, clerical error, or patent or 
obvious error."
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[17-19] Section 48-180 is the statutory embodiment of nunc 
pro tunc principles. Fay v. Dowding, Dowding, supra. The office 
of an order nunc pro tunc is to correct a record which has been 
made so that it truly records the actions had, which, through 
inadvertence or mistake, were not truly recorded. Id., citing 
Interstate Printing Co. v. Department of Revenue, 236 Neb. 110, 
459 N.W.2d 519 (1990). However, it is not the function of an 
order nunc pro tunc to "'change or revise a judgment or order, 
or to set aside a judgment actually rendered, or to render an 
order different from the one actually rendered, even though such 
order was not the order intended.'" 261 Neb. at 226, 623 
N.W.2d at 295, quoting Interstate Printing Co. v. Department of 
Revenue, supra.  

Green would have us believe that the trial judge's statement 
in the award that Green was entitled to payment of medical 
expenses incurred as a result of the accident and the judge's 
statement during trial that ongoing medical benefits will not be 
awarded if they are not necessitated by the accident and injury 
indicated that the judge intended to award Green future medical 
expenses and that it was merely a clerical error for the judge not 
to clearly include it.  

[20] In Thornton v. Grand Island Contract Carriers, 262 Neb.  
740, 634 N.W.2d 794 (2001), we held that if future medical 
expenses are not part of a final award, the judgment is final, and 
any future claims for medical expenses related to the same acci
dent are absolutely barred unless the requirements of § 48-141 
are met. Since the award in that case contained no language that 
could be reasonably construed to provide for future medical ben
efits, the plaintiff's claim was barred by Neb. Rev. Stat. § 48-140 
(Reissue 1998).  

[21] An order nunc pro tunc may be supported by the judge's 
notes, court files, other entries of record, or other evidence, oral 
or written, which is sufficient to establish that the order is 
required to make the record reflect the truth. See Continental Oil 
Co. v. Harris, 214 Neb. 422, 333 N.W.2d 921 (1983). In this 
case, however, the order did not make the record reflect what 
was actually decided, because nothing in the language. of the 
award indicates that the trial judge intended to grant Green 
future medical benefits. Additionally, § 48-141 is not applicable.
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Thus, we determine that the trial judge erred in modifying the 
award through the order nunc pro tunc which allowed Green to 
recover future medical payments.  

We accordingly affirm, as a matter of law pursuant to 
Thornton v. Grand Island Contract Carriers, supra, the decision 
of the Court of Appeals reversing and vacating the compensation 
court's award of future medical benefits.  

CONCLUSION 
We affirm the decision of the Court of Appeals reversing and 

vacating the award of permanent partial disability benefits, as 
there was no competent medical evidence of permanent impair
ment or causation between the accident and symptoms Green 
currently complains of. We also affirm the decision of the Court 
of Appeals reversing and vacating the award of future medical 
benefits through the order nunc pro tunc, as it was improper as a 
matter of law. Because there was no evidence Green was perma
nently impaired, we reverse the decision of the Court of Appeals 
upholding the award of vocational rehabilitation, as one cannot 
be considered unable to return to work for the purposes of voca
tional rehabilitation if he or she is not permanently impaired.  

AFFIRMED IN PART, AND IN PART REVERSED.  

TRI-PAR INVESTMENTS, L.L.C., APPELLANT, V.  
COLETTE LYNN SOUSA, FORMERLY KNOWN AS 

COLETTE LYNN WOODS, APPELLEE.  
640 N.W.2d 371 

Filed February 15, 2002. No. 5-00-1166.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it.  

2. _: _ Notwithstanding whether the parties raise the issue of jurisdiction, an 
appellate court has a duty to raise and determine the issue of jurisdiction sua sponte.  

Appeal from the District Court for Douglas County: J. PATRICK 
MULLEN, Judge. Appeal dismissed.  

Thomas A. Grennan and Donald P. Dworak, of Gross & 
Welch, P.C., for appellant.
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Betty L. Egan and Mark A. Weber, of Walentine, O'Toole, 
McQuillan & Gordon, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Tri-Par Investments, L.L.C. (Tri-Par), sued Colette Lynn 
Sousa, formerly known as Colette Lynn Woods, for negligence 
and breach of lease after a house Sousa rented from Tri-Par was 
damaged by fire. The district court granted partial summary 
judgment to Sousa, and Tri-Par appeals.  

SCOPE OF REVIEW 
[1] Before reaching the legal issues presented for review, it is 

the duty of an appellate court to determine whether it has juris
diction over the matter before it. Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001).  

[2] Notwithstanding whether the parties raise the issue of juris
diction, an appellate court has a duty to raise and determine the 
issue of jurisdiction sua sponte. Id.  

FACTS 
On April 17, 1996, a fire damaged the house Sousa was rent

ing from Tri-Par. Capt. Ronald LaPour, Omaha Fire Depart
ment, stated in an affidavit that he had investigated the fire and 
determined that it originated in a bedroom in the southeast cor
ner of the basement. LaPour said he observed numerous lighters 
and matches and other smoking materials scattered throughout 
the house and that he saw debris in the basement which was 
approximately 1 foot in depth. The fire was not electrical in ori
gin and was not caused by an act of God, LaPour stated. Tri-Par 
offered an exhibit containing an estimate which alleged that 
restoration of the house would cost more than $62,000. Tri-Par's 
managing partner stated in an affidavit that the company lost 
$9,000 in rental income after the fire.  

Both parties filed motions for summary judgment. On June 
30, 2000, the district court granted Sousa's motion to the extent 
that Tri-Par's case was one of subrogation. All other motions 
were denied. Tri-Par filed an appeal, which the Nebraska Court
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of Appeals dismissed for lack of jurisdiction because the district 
court's order did not adjudicate all of the claims of all of the par
ties and was not a final, appealable order under Neb. Rev. Stat.  
§ 25-705(6) (Supp. 1999) (now codified at Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2000)). See Tri-Par Investments v.  
Woods, 9 Neb. App. liii (case No. A-00-785, Sept. 1, 2000). Tri
Par then filed a motion asking the district court to enter an order 
of final judgment. On October 12, 2000, the district court 
entered an order, pursuant to § 25-705(6), granting Tri-Par's 
motion and incorporating its findings of June 30.  

ASSIGNMENT OF ERROR 
Tri-Par asserts that the district court erred in granting sum

mary judgment to Sousa, thus barring Tri-Par's insurer from 
subrogating against her. Tri-Par argues that the district court's 
decision is incorrect (1) because it is premised on the legal fic
tion that under a landlord-tenant relationship, the tenant is 
always constructively presumed to be an implied coinsured 
under the landlord's insurance policy, and (2) because the facts 
preclude a finding that Sousa constitutes a coinsured under Tri
Par's insurance policy.  

ANALYSIS 
Before reaching the legal issues presented for review, it is the 

duty of an appellate court to determine whether it has jurisdic
tion over the matter before it. Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001). Notwithstanding whether the parties raise 
the issue of jurisdiction, an appellate court has a duty to raise 
and determine the issue of jurisdiction sua sponte. Id.  

This matter was previously before the Court of Appeals, 
which dismissed for lack of jurisdiction, finding that the district 
court's order did not adjudicate all of the claims of the parties 
and was not a final, appealable order.  

When the district court entered its June 30, 2000, order, 
§ 25-705(6) stated: 

When more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only
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upon an express determination that there is no just reason 
for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direc
tion, any order or other form of decision, however desig
nated, which adjudicates fewer than all the claims or the 
rights and liabilities of fewer than all the parties shall not 
terminate the action as to any of the claims or parties, and 
the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties.  

The order reviewed by the Court of Appeals in case No.  
A-00-785 granted partial summary judgment to Sousa, stating: 

To the extent that [Tri-Par]'s case is one of subrogation, 
there is no genuine issue of material fact and [Sousa] is 

. entitled to judgment as a matter of law. For those damages 
asserted by [Tri-Par] that fall outside of subrogated inter
ests, [Sousal's motion for summary judgment is overruled 
on both causes of action. [Tri-Par]'s motion for summary 
judgment is overruled.  

The Court of Appeals dismissed case No. A-00-785 on 
September 1, 2000, and the mandate was issued on October 6.  
On October 10, Tri-Par filed a motion for entry of final judg
ment, in which it asked the district court to enter a final judg
ment as to the court's order of June 30. On October 12, the dis
trict court entered an order finding "no just reason for delaying 
the entry of a final judgment with respect to this Court's Order 
of June 30, 2000[,] granting summary judgment in favor of the 
Defendants [sic] to the extent that the Plaintiff's claim is one of 
subrogation." The district court stated that the parties should not 
be required to wait to have the summary judgment finalized, and 
the court "expressly direct[ed] the entry of" an order of final 
judgment with respect to the summary judgment order of June 
30. No further evidence was offered or received prior to entry of 
the district court's judgment.  

We conclude that the district court erred in expressly direct
ing entry of an order of final judgment. The operative petition 
before us names one party plaintiff and one party defendant. Tri
Par seeks relief for the fire damage and loss of rent based upon 
two theories of recovery: negligence and breach of the lease
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agreement. There are no separate causes of action but merely 
two separate theories of recovery. The district court granted par
tial summary judgment to Sousa "[t]o the extent that [Tri-Par]'s 
case is one of subrogation." 

Section 25-705(6) concerned cases in which more than one 
claim for relief was raised or where multiple parties were 
involved. This action involves only Tri-Par and Sousa, and it 
does not suggest that more than one claim for relief is involved.  
It is only when more than one claim for relief or multiple parties 
are involved that the court may direct entry of a final judgment 
as to fewer than all the claims or parties. Section 25-705(6) 
specifically provided that an order "which adjudicates fewer 
than all the claims or the rights and liabilities of fewer than all 
the parties shall not terminate the action as to any of the claims 
or parties . . . ." (Emphasis supplied.) 

The key fact presented here is that there are neither "multiple 
claims" nor "multiple parties." Therefore, the district court erred 
in certifying its order as final for purposes of appeal under the 
statute in effect at the time of the court's initial order, § 25-705(6), 
which is now codified at § 25-1315(1). The district court's order 
of June 30, 2000, was not a final, appealable order, and the court's 
order of October 12 did not cure the defects of the first order.  
Therefore, this court lacks jurisdiction to hear the appeal.  

CONCLUSION 
We dismiss this appeal for lack of jurisdiction.  

APPEAL DISMISSED.  

STATE OF NEBRASKA, APPELLEE, V.  
LEROY J. PARMAR, APPELLANT.  

639 N.W.2d 105 

Filed February 15, 2002. No. S-00-1327.  

1. Actions: Judicial Notice: Records. Where cases are interwoven and interdependent 
and the controversy involved has already been considered and decided by the court in 
a fonner proceeding involving one of the parties now before it, the court has the right 
to examine its own records and take judicial notice of its own proceedings and judg
ments in the former action.
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2. Postconviction: Judicial Notice: Appeal and Error. A reviewing court consider
ing a motion for postconviction relief may take judicial notice of the record in the 
direct appeal.  

3. Posteonviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the factual findings of the district 
court will not be disturbed unless they are clearly erroneous.  

4. Postconviction: Judgments: Appeal and Error. Whether a claim raised in a post
conviction proceeding is procedurally barred is a question of law. When reviewing a 
question of law, an appellate court reaches a conclusion independent of the lower 
court's ruling.  

5. Postconviction: Constitutional Law. The Nebraska Postconviction Act, Neb. Rev.  
Stat. § 29-3001 et seq. (Reissue 1995), is available to a defendant to show that his or 
her conviction was obtained in violation of his or her constitutional rights.  

6. Postconviction. The need for finality in the criminal process requires that a defend
ant bring all claims for relief at the first opportunity.  

7. Postconviction: Appeal and Error. An appellate court will not entertain a succes
sive motion for postconviction relief unless the motion affirmatively shows on its face 
that the basis relied upon for relief was not available at the time the movant filed the 
prior motion.  

8. Postconviction: Right to CounseL There is no absolute requirement of appointment of 
counsel in postconviction cases, and the defendant has the right of self-representation.  

9. Effectiveness of CounseL A pro se party is held to the same standards as one who is 
represented by counsel.  

Appeal from the District Court for Douglas County: STEPHEN 
A. DAVIs, Judge. Affirmed.  

Steven E. Achelpohl for appellant.  

Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
LeRoy J. Parmar appeals from an order of the district court 

for Douglas County denying his motion for postconviction 
relief. For reasons different from those articulated by the district 
court, we affirm its judgment.  

FACTS AND PROCEDURAL HISTORY 
[1,2] This is Parmar's fourth request for postconviction relief 

since his conviction was affirmed by this court on direct appeal.  
State v. Parmar, 231 Neb. 687, 437 N.W.2d 503 (1989) (Parmar I).
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Two of the three previous postconviction proceedings were sub
jects of appeals decided by this court: State v. Parmar, 249 Neb.  
462, 544 N.W.2d 102 (1996) (Parmar II), and State v. Parmar, 
255 Neb. 356, 586 N.W.2d 279 (1998) (Parmar III). Where 
cases are interwoven and interdependent and the controversy 
involved has already been considered and decided by the court 
in a former proceeding involving one of the parties now before 
it, the court has the right to examine its own records and take 
judicial notice of its own proceedings and judgments in the for
mer action. State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001); 
State v. Suggs, 259 Neb. 733, 613 N.W.2d 8 (2000). A reviewing 
court considering a motion for postconviction relief may take 
judicial notice of the record in the direct appeal. State v. Bennett, 
256 Neb. 747, 591 N.W.2d 779 (1999). The record in this case 
and those from Parmar's direct appeal and prior postconviction 
proceedings disclose the following history.  

CONVICTION AND DIRECT APPEAL 
On May 7, 1987, Parmar was charged by information with the 

first degree'murder of Frederick Cox. On March 17, 1988, a jury 
found Parmar guilty beyond a reasonable doubt. A detailed 
description of the facts leading to Parmar's conviction may be 
found in Parmar I. On June 7, Parmar filed notice of his intent 
to appeal his conviction and was appointed different counsel. On 
direct appeal, Parmar's appellate counsel raised a single assign
ment of error, arguing that the district court committed 
reversible error by failing to suppress a pump action BB gun that 
was illegally seized from Parmar's residence, which evidence 
was used against him at his trial. In affirming the conviction and 
sentence, this court held that the district court erred in failing to 
suppress the BB gun but that the admission of such evidence 
was harmless error beyond a reasonable doubt. Parmar I.  

FIRST POsTCONVicTION MOTION 
On January 13, 1992, Parmar filed a pro se motion for post

conviction relief in the district court. For unknown reasons, and 
before the district court had ruled on his January 13 motion, 
Parmar filed an identical pro se motion on June 26. In that 
motion, Parmar alleged that the district court erred in giving 
instruction No. 20 at trial, that trial counsel was ineffective for
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failing to object to this instruction, and that appellate counsel 
was ineffective for failing to assign and argue these two pur
ported errors. Parmar prayed that his conviction be vacated. On 
July 7, the district court held that Parmar had not pled facts 
amounting to a constitutional violation and dismissed his 
motion without an evidentiary hearing. Parmar did not appeal 
this ruling. The record reflects no request by Parmar for appoint
ment of postconviction counsel or for leave to amend the post
conviction motion.  

SECOND POSTCONVICTION MOTION 
On February 27, 1995, Parmar filed his second motion for 

postconviction relief. In that motion, Parmar alleged that "the 
[trial] judge gave jury instructions that were confusing and mis
leading," that "the judge gave oral instructions to the jury and 
failed to put the instructions in writing," and that "defendant's 
attorney failed to object to [all of the] jury instructions." Parmar 
alleged that his constitutional rights had been violated because 
of these errors and requested an evidentiary hearing. On March 
7, the district court held that Parmar had pled only conclusions 
and dismissed his motion without an evidentiary hearing.  

On March 23, 1995, Parmar filed notice of his intent to appeal 
the district court's March 7 ruling. On March 31, the district 
court appointed counsel to represent Parmar in his postconvic
tion appeal. In his brief, Parmar repeated the errors he had stated 
in his motion and also argued that the district court erred in 
refusing to appoint counsel to help him prepare his motion 
before he submitted it to the district court. We affirmed the post
conviction court's judgment because "Parmar's motion for post
conviction relief [did] not allege facts entitling him to relief and 
because he did not request appointment of counsel to assist him 
with his postconviction relief motion." Parmar II, 249 Neb. at 
463, 544 N.W.2d at 104.  

THIRD PoSTcoNvIcTION MOTION 
On July 24, 1997, Parmar filed his third motion for postcon

viction relief. In that motion, Parmar again alleged that the dis
trict court erred in giving instruction No. 20, that trial counsel 
was ineffective for failing to object to that instruction, and that 
appellate counsel was ineffective for failing to assign and argue
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the above two errors. In addition, Parmar alleged that appellate 
counsel was ineffective for not arguing that all of the evidence 
seized at Parmar's residence should have been suppressed and 
for failing to argue that a conflict of interest at the Douglas 
County public defender's office prejudiced his right to a fair 
trial. Parmar prayed for an evidentiary hearing and an order 
vacating his conviction and sentence. On July 30, the district 
court summarily dismissed his motion and denied his request for 
an evidentiary hearing, but appointed counsel to represent 
Parmar on appeal from the denial of postconviction relief.  

On August 29, 1997, Parmar's court-appointed counsel filed 
a notice of appeal in the district court but did not file a separate 
motion to proceed in forma pauperis or tender a docket fee.  
Instead, the notice of appeal requested that Parmar be granted in 
forma pauperis status based on the district court's July 30 deter
mination that Parmar was indigent. On appeal, we held that Neb.  
Rev. Stat. § 25-1912 (Reissue 1995) required that a poverty affi
davit be received in the office of the clerk of the district court no 
more than 30 days after rendition of the judgment and that the 
district court's July 30 indigency determination could not sub
stitute for the poverty affidavit. Consequently, we dismissed the 
appeal for lack of jurisdiction. Parmar III.  

FOURTH PosTcoNvIcTION MOTION 
On October 25, 1999, Parmar filed his fourth motion for post

conviction relief. In that motion, Parmar again alleged that the 
district court erred in giving instruction No. 20, that trial coun
sel was ineffective for failing to object to that instruction, and 
that counsel on direct appeal was ineffective for failing to assign 
and argue the above two errors. Parmar also argued, for the sec
ond time, that his counsel on direct appeal failed to assign as 
error the district court's failure to suppress all of the evidence 
seized from his residence and to argue that the alleged conflict 
of interest at the Douglas County public defender's office prej
udiced his right to a fair trial. Parmar prayed that he be granted 
an evidentiary hearing for the purpose of setting aside his con
viction and sentence. On November 1, the district court dis
missed his motion without an evidentiary hearing.  

On November 23, 1999, the district court vacated its 
November I order and gave Parmar and his court-appointed
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attorney 30 days to amend his motion. On December 30, post
conviction counsel filed an amended motion for postconviction 
relief. The record does not indicate that any action was taken on 
that motion, and postconviction counsel filed another amended 
motion on September 18, 2000. The September 18 motion stated 
the following seven claims for relief: (1) the district court erred 
in giving and/or failing to correct instruction No. 20; (2) trial 
counsel was ineffective for failing to object to instruction No.  
20; (3) direct appeal counsel was ineffective for failing to assign 
and argue that the district court erred in giving and/or failing to 
correct instruction No. 20; (4) postconviction counsel was inef
fective for failing to properly research Parmar's claims and for 
not requesting leave to amend Parmar's motion for postconvic
tion relief; (5) trial counsel failed to object to a jury instruction 
that wrongly advised the jury that intent to kill was an element 
of felony murder, and direct appeal counsel failed to assign the 
same on appeal; (6) direct appeal counsel failed to assign as 
error the district court's failure to suppress all of the evidence 
seized from Parmar's residence; and (7) Parmar's due process 
rights were violated by a conflict of interest in the Douglas 
County public defender's office. Parmar prayed for an eviden
tiary hearing and an order vacating his conviction and sentence.  
We note that both the original and amended motions for post
conviction relief filed in this proceeding refer to the previous 
motions filed by Parmar in 1995 and 1997, Parmar II and 
Parmar III, but make no reference to Parmar's first postconvic
tion motion filed in 1992.  

On September 12, 2000, Parmar appeared before the district 
court for an evidentiary hearing on his fourth motion for post
conviction relief. Parmar offered, and the court took judicial 
notice of, nine different exhibits, which included the bill of 
exceptions from Parmar's trial and the transcripts from his three 
previous appeals. The State offered no evidence. In an order 
entered on November 20, the district court noted that Parmar 
had "filed two prior motions for post conviction [sic] relief, 
which were dismissed by the Supreme Court on procedural 
grounds." The court further stated that while there had been no 
"judicial determination" of these prior motions, Parmar's first 
amended motion filed in this proceeding was without merit and
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should therefore be denied. Parmar commenced this appeal in 
which he is represented by appointed counsel.  

ASSIGNMENT OF ERROR 
Parmar assigns, restated and summarized, that the district 

court erred in finding that the seven claims in his fourth motion 
for postconviction relief were without merit.  

STANDARD OF REVIEW 
[3,4] A defendant requesting postconviction relief must estab

lish the basis for such relief, and the factual findings of the dis
trict court will not be disturbed unless they are clearly erro
neous. State v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001); 
State v. Becerra, 261 Neb. 596, 624 N.W.2d 21 (2001). Whether 
a claim raised in a postconviction proceeding is procedurally 
barred is a question of law. When reviewing a question of law, 
an appellate court reaches a conclusion independent of the lower 
court's ruling. State v. Caddy, supra; State v. Soukharith, 260 
Neb. 478, 618 N.W.2d 409 (2000).  

ANALYSIS 
[5-7] The Nebraska Postconviction Act, Neb. Rev. Stat.  

§ 29-3001 et seq. (Reissue 1995), is available to a defendant to 
show that his or her conviction was obtained in violation of his 
or her constitutional rights. State v. Trotter, 259 Neb. 212, 609 
N.W.2d 33 (2000). However, the need for finality in the crimi
nal process requires that a defendant bring all claims for relief 
at the first opportunity. State v. Ryan, 257 Neb. 635, 601 N.W.2d 
473 (1999). The act specifically provides that a "court need not 
entertain a second motion or successive motions for similar 
relief on behalf of the same prisoner." § 29-3001. In one of our 
earliest applications of this statutory language, we noted that 
"[t] here is no justification for allowing a prisoner to continue lit
igation endlessly by piecemeal post conviction attacks on his 
conviction and sentence." State v. Reichel, 187 Neb. 464, 466
67, 191 N.W.2d 826, 828 (1971). We then articulated the fol
lowing rule: 

After a first motion for post conviction relief has been judi
cially determined, any subsequent motion for post convic
tion relief from the same conviction and sentence may be
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dismissed by the district court, unless the motion affirma
tively shows on its face that the basis relied upon for relief 
was not available at the time of filing a prior motion for 
post conviction relief.  

Id. at 467, 191 N.W.2d at 828. More recently, we have fol
lowed the principle that an appellate court will not entertain a 
successive motion for postconviction relief unless the motion 
affirmatively shows on its face that the basis relied upon for 
relief was not available at the time the movant filed the prior 
motion. State v. Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001); 
State v. Ryan, supra.  

In its brief, the State argues that the district court reached the 
correct result for an incorrect reason. The State contends that the 
district court should not have reached the merits of Parmar's 
fourth postconviction motion because of a procedural bar aris
ing from the denial of Parmar's first postconviction motion in 
1992, of which the district court made no mention. At first 
glance, this argument seems inconsistent with the fact that we 
did not apply a procedural bar in affirming the denial of 
Parmar's second postconviction motion in Parmar II. However, 
our review of that record discloses that it did not contain 
Parmar's first postconviction motion or the district court's July 
7, 1992, order denying the relief requested. We did not reach the 
issue of procedural bar in Parmar III because it was decided on 
jurisdictional grounds. In the present case, however, we have 
appellate jurisdiction and the documents from the first postcon
viction proceeding are included in the record. We must therefore 
determine, as a matter of law, whether the disposition of 
Parmar's first postconviction motion constituted a procedural 
bar to this, his fourth motion.  

In his first postconviction motion which was filed pro se in 
1992, Parmar alleged that his trial counsel was ineffective for 
not objecting to instruction No. 20 and that his appellate coun
sel was ineffective for failing to raise this issue on direct appeal.  
In denying postconviction relief, the district court specifically 
held that instruction No. 20 comported with pattern instructions 
and that any objection to the instruction would have been over
ruled. The court held that Parmar therefore had not alleged the 
element of prejudice necessary to support a claim of ineffective
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assistance of counsel and denied his motion for an evidentiary 
hearing and postconviction relief.  

In his fourth postconviction motion, Parmar again challenges 
the failure of trial counsel to preserve error with respect to 
instruction No. 20 and the failure of appellate counsel to raise 
the issue on direct appeal. Parmar also alleges other respects in 
which he contends that trial and appellate counsel were ineffec
tive but makes no affirmative showing that these asserted 
grounds for postconviction relief were not available to him at the 
time he filed his initial postconviction motion in 1992. In the 
absence of such a showing, a subsequent motion for postconvic
tion relief will not be entertained. See State v. Hunt, supra.  

To avoid a procedural bar, Parmar argues that there has been 
no "judicial determination" of issues raised in his previous post
conviction motions, relying upon State v. Svoboda, 199 Neb.  
452, 259 N.W.2d 609 (1977), and State v. Whitmore, 238 Neb.  
125, 469 N.W.2d 527 (1991). In Svoboda, we held that issues 
which were raised but not considered on direct appeal could be 
asserted as grounds for postconviction relief. Applying similar 
reasoning in Whitmore, we held that a second postconviction 
motion could be entertained because a court never acquired 
jurisdiction over the first postconviction motion. We ultimately 
held, however, that the postconviction claims were procedurally 
barred because they could have been raised on direct appeal but 
were not. State v. Whitmore, supra.  

[8,9] Neither Svoboda nor Whitmore provides a rationale for 
avoidance of a procedural bar arising from the district court's 
denial of Parmar's first motion for postconviction relief, which 
became final when he did not appeal. In that proceeding, the dis
trict court clearly exercised its jurisdiction and judicially deter
mined that Parmar's ineffective assistance of counsel claims 
with respect to instruction No. 20 were without merit because 
the instruction was properly given and an objection would have 
been overruled. As noted, Parmar has made no affirmative show
ing that other ineffective assistance of counsel claims which he 
now seeks to litigate could not have been included in his first 
postconviction motion. Although Parmar argues that he 
appeared pro se in the 1992 postconviction proceeding, this is of 
no avail because, as we noted in Parmar II, there is no absolute
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requirement of appointment of counsel in postconviction cases, 
and the defendant has the right of self-representation. A pro se 
party is held to the same standards as one who is represented by 
counsel. State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001); 
State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 (1994). While 
Parmar also argues that he was not given an opportunity to 
amend his postconviction motion, he acknowledges that the 
record reflects no request to do so.  

Where the record adequately demonstrates that the decision 
of a trial court is correct, although such correctness is based on 
a ground or reason different from that assigned by the trial court, 
an appellate court will affirm. State v. Williams, 253 Neb. 111, 
568 N.W.2d 246 (1997); State v. Allen, 252 Neb. 187, 560 
N.W.2d 829 (1997), disapproved on other grounds, State v.  
Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). For the reasons 
discussed above, which differ from those stated by. the district 
court, we conclude that Parmar's postconviction claims were 
properly dismissed because they were procedurally barred. The 
judgment of the district court is therefore affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

JASON E. VANACKEREN, APPELLANT.  
639 N.W.2d 112 

Filed February 15, 2002. No. S-01-152.  

1. Judgments: Jurisdiction: Appeal and Error. Determination of ajurisdictional issue 
which does not involve a factual dispute is a matter of law which requires an appel
late court to reach an independent conclusion.  

2. Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party's 
case because only a party who has standing may invoke the jurisdiction of a court.  

3. Constitutional Law: Criminal Law: Statutes. The void-for-vagueness doctrine 
requires that a penal statute define the criminal offense with sufficient definiteness 
that ordinary people can understand what conduct is prohibited and in a manner that 
does not encourage arbitrary and discriminatory enforcement.  

4. Constitutional Law: Statutes: Standing. To have standing to assert a claim of 
vagueness, a defendant must not have engaged in conduct which is clearly prohibited 
by the questioned statute and cannot maintain that the statute is vague when applied 
to the conduct of others.
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5. : -: -. The test for standing to assert a vagueness challenge is the same 
whether the challenge asserted is facial or as applied.  

6. Minors: Criminal Law. Neb. Rev. Stat. § 28-709 (Reissue 1995) prohibits any per
son from engaging in conduct that encourages, causes, or contributes to a child's 
becoming or tending to become either a delinquent child under § 28-709(2)(a) or a 
child in need of special supervision under § 28-709(2)(b).  

7. Constitutional Law: Courts. The Nebraska Supreme Court will not pass upon the 
constitutionality of legislation absent a need to do so in order to properly dispose of 
an action.  

Appeal from the District Court for Madison County, ROBERT 
B. ENSZ, Judge, on appeal thereto from the County Court for 
Madison County, PHILIP R. RILEY, Judge. District Court judg
ment of conviction affirmed.  

James Martin Davis for appellant.  

Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

HENDRY, C.J.  
INTRODUCTION 

Jason E. VanAckeren was convicted in the Madison County 
Court of contributing to the delinquency of a child under Neb.  
Rev. Stat. § 28-709 (Reissue 1995). He was sentenced to impris
onment for 1 year and ordered to pay costs of $387.98.  
VanAckeren appealed to the Madison County District Court, 
which affirmed the conviction and sentence. VanAckeren 
appealed the district court's order and filed a petition to bypass, 
alleging that § 28-709 was unconstitutional as applied to him.  
We granted the petition and moved the case to our docket pur
suant to Neb. Rev. Stat. § 24-1106 (Reissue 1995).  

FACTUAL BACKGROUND 
In 1999, VanAckeren, a married 28-year-old teacher at Norfolk 

Catholic High School, entered into a sexual relationship with 
K.P., a 15-year-old sophomore student at the school. K.P. knew 
VanAckeren as a teacher and babysat frequently for his family.  

The events relevant to VanAckeren's conviction began on 
April 10, 1999. K.P. was babysitting VanAckeren's child at
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VanAckeren's home in Norfolk. K.P. later took the child to the 
child's grandmother's house after the grandmother called and 
requested that K.P. do so. K.P. then returned to her own home.  
At approximately 1:30 a.m., VanAckeren telephoned K.P. and 
asked her why she was not at his home when he arrived.  
VanAckeren then began discussing sexual subjects with K.P. and 
told K.P. she was "hot." He asked her to come to his house 
because his wife was not there, but K.P. declined the invitation.  

On April 18, 1999, VanAckeren called K.P. at home from his 
cellular telephone and asked her to meet him at a truckstop at the 
edge of Norfolk. K.P. drove to the truckstop and parked her car 
there at approximately 8 p.m. She got into VanAckeren's van and 
they drove outside of Norfolk, where they stopped on a country 
road. VanAckeren kissed K.P. and performed oral sex on her. K.P.  
then performed oral sex on VanAckeren. They returned to the 
truckstop, and K.P. drove home at approximately 9:30 p.m.  

At 1 a.m. on April 24, 1999, VanAckeren called K.P. at her 
friend's house where she was spending the night. He asked K.P.  
to come to his house because his wife was not there.  
VanAckeren told K.P. he was "horny and he could make [her] 
feel good." K.P. exited through the window of her friend's house 
at approximately 1:30 or 2 a.m. and "got a ride with some guys" 
who drove her to VanAckeren's home. After she arrived, 
VanAckeren kissed her and she performed oral sex on him.  

Between April 29 and May 19, 1999, VanAckeren also sent 
at least 18 e-mail messages to K.P. He composed and mailed 
some of the messages during school hours from school com
puters. VanAckeren's language in the e-mails was sexually sug
gestive, with references to K.P. as "miss hotty," "good lookin," 
"hot one," "miss nice ass," and "sweet cheeks." He told her that 
she was beautiful and that she made him "horny everytime" he 
saw her. VanAckeren repeated such phrases as "[I] think about 
you all of the time," "I love you," "I can't wait to see you," and 
"I am so whipped." He often reminded K.P. of his promise to 
divorce his wife and marry K.P. in 5 years, when she would be 
21 years old.  

On May 6, 1999, VanAckeren told K.P. in an e-mail, "[I]t 
seems like forever since we have been together. [I] miss your 
great lips.' In another e-mail dated May 13, 1999, VanAckeren
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referred to his prior encounter with K.P. on April 18 and discussed 
another planned meeting during the weekend of May 14 and 15.  
He wrote: 

You really owe me a little sompen [sic], sompen [sic] for 
all of these e-mails I send to you. We need to get together 
soon, I am really getting horny thinking about you all of 
the time! We need to meet this weekend, girly. We need to 
plan it and take care of a little bidness [sic]. Damn, you 
look good today, but that doesn't surprise me. I don't care 
what it takes, but we have to meet sometime. We can 
always do the [truckstop] thing. That's not all bad you 
know. I will remember to bring a blanket.  

The meeting did not occur that weekend, but VanAckeren 
continued to write K.P., telling her on May 17, 1999, "I still love 
ya, even though you did stand me up." On May 19, VanAckeren, 
in another e-mail, wrote, "I would like to see you either 
Saturday night or Monday night . . . . We could do the [truck
stop] thing for sure on one of those nights." 

VanAckeren did not limit his discussions with K.P. about sex
ual matters to e-mail messages. VanAckeren continued the sexual 
dialogue with K.P. during the schoolday and on the telephone.  

On May 28, 1999, K.P.'s parents found two of VanAckeren's 
e-mail messages at their home and notified police. On June 4, the 
deputy county attorney for Madison County filed a formal com
plaint in Madison County Court, alleging that VanAckeren vio
lated § 28-709 (contributing to the delinquency of a child).  
VanAckeren pled not guilty to the charge on July 6. On April 12, 
2000, VanAckeren filed two motions to quash the prosecution 
against him. In the first motion, VanAckeren alleged that § 28-709 
was unconstitutional on its face or as applied to him. The second 
motion alleged certain defects in the form of the information and 
the manner in which VanAckeren's offense was charged. A hear
ing on the motions was held on May 11, and the county court 
overruled both motions on June 15.  

Trial was held in Madison County Court on July 24, 2000. The 
county court entered its order on August 3. In it, the court deter
mined that § 28-709 was constitutional on its face and as applied 
to VanAckeren. The court further found VanAckeren guilty of 
contributing to the delinquency of a child. On September 7,
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VanAckeren was sentenced to imprisonment for 1 year and 
ordered to pay costs of $387.98.  

VanAckeren appealed to the Madison County District Court, 
which held a hearing on his appeal on January 11, 2001.  
VanAckeren asserted, in part, that the county court erred in (1) 
denying his motions to quash and (2) finding that § 28-709 was 
constitutional on its face and as applied to him. The district 
court entered its order on January 18. The court found that 
VanAckeren waived his facial challenge to the constitutionality 
of the statute because he did not file his motions to quash before 
entering a plea of not guilty. The court also determined that 
VanAckeren's challenge to the constitutionality of the statute as 
applied was without merit. Accordingly, the district court 
affirmed the county court's ruling. VanAckeren appealed and 
filed a petition to bypass, which we granted.  

ASSIGNMENT OF ERROR 
VanAckeren asserts, rephrased, that the district court erred in 

affirming the county court's determination that § 28-709 was 
constitutional as applied to him under the facts of this case.  

STANDARD OF REVIEW 
[1,2] Determination of a jurisdictional issue which does not 

involve a factual dispute is a matter of law which requires an 
appellate court to reach an independent conclusion. State v.  
Beyer, 260 Neb. 670, 619 N.W.2d 213 (2000). Standing is a 
jurisdictional component of a party's case because only a party 
who has standing may invoke the jurisdiction of a court. Id.  

ANALYSIS 
VanAckeren argues that § 28-709 is unconstitutionally vague 

as applied to him. The statute states: 
(1) Any person who, by any act, encourages, causes, or 

contributes to the delinquency or need for special supervi
sion of a child under eighteen years of age, so that such 
child becomes, or will tend to become, a delinquent child, 
or a child in need of special supervision, commits con
tributing to the delinquency of a child.  

(2) The following definitions shall be applicable to this 
section:
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(a) Delinquent child shall mean any child under the age 
of eighteen years who has violated any law of the state or 
any city or village ordinance; and 

(b) A child in need of special supervision shall mean any 
child under the age of eighteen years (i) who, by reason of 
being wayward or habitually disobedient, is uncontrolled 
by his parent, guardian, or custodian; (ii) who is habitually 
truant from school or home; or (iii) who deports himself so 
as to injure or endanger seriously the morals or health of 
himself or others.  

(3) Contributing to the delinquency of a child is a Class 
I misdemeanor.  

VanAckeren argues that his "conduct is not clearly proscribed 
in the statute" and that his "fate rests solely on the moral beliefs 
of the fact finder." Brief for appellant at 13-14. VanAckeren 
maintains that the definition of a "child in need of special super
vision" in § 28-709(2)(b)(iii) is unconstitutionally vague in its 
inclusion of "any child under the age of eighteen years .. . who 
deports himself so as to injure or endanger seriously the morals 
or health of himself or others." VanAckeren believes his "con
duct is a severe breach of professional ethics," but he argues that 
"the question remains as to whether such conduct is a crime." 
Brief for appellant at 5.  

[3-5] Before we can address the merits of VanAckeren's claim, 
we must first determine whether he has standing to challenge the 
constitutionality of the statute on vagueness grounds. The void
for-vagueness doctrine requires that a penal statute define the 
criminal offense with sufficient definiteness that ordinary people 
can understand what conduct is prohibited and in a manner that 
does not encourage arbitrary and discriminatory enforcement.  
State v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001); Beyer, 
supra. To have standing to assert a claim of vagueness, a defend
ant must not have engaged in conduct which is clearly prohibited 
by the questioned statute and cannot maintain that the statute is 
vague when applied to the conduct of others. Beyer, supra. The 
test for standing to assert a vagueness challenge is the same 
whether the challenge asserted is facial or as applied. Id.  

[6] The question is whether the record shows that 
VanAckeren "engaged in conduct which is clearly prohibited by
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the questioned statute." See State v. Beyer, 260 Neb. 670, 679, 
619 N.W.2d 213, 220 (2000). Section 28-709 prohibits any per
son from engaging in conduct that "encourages, causes, or con
tributes" to a child's becoming or tending to become either a 
"delinquent child" under § 28-709(2)(a) or a "child in need of 
special supervision" under § 28-709(2)(b).  

DELINQUENT CHILD 

Section 28-709(2)(a) defines "[d]elinquent child" as "any 
child under the age of eighteen years who has violated any law 
of the state or any city or village ordinance." K.P. was under the 
age of 18 at all times relevant to VanAckeren's conviction. Her 
date of birth is April 20, 1983. On April 18, 1999, the date of the 
encounter at the truckstop, K.P. was 15 years old; on April 24, 
the date of the encounter at VanAckeren's home, she was 16 
years old.  

The uncontroverted evidence in this case shows that K.P. vio
lated a Nebraska state law as a result of VanAckeren's encour
agement. In his April 18, 1999, telephone call, VanAckeren 
asked K.P. to meet him at a truckstop at the edge of Norfolk.  
K.P. testified, and the county court found, that on April 18, K.P.  
drove without a driver's license on the public streets to meet 
VanAckeren at the truckstop. This violated Neb. Rev. Stat.  
§ 60-484 (Reissue 1998) as it existed in 1999, which stated that 
"no resident of the State of Nebraska shall operate a motor vehi
cle upon the alleys or highways of the State of Nebraska until 
the person has obtained an operator's license for that purpose." 
The record shows that K.P. had a school permit which allowed 
her to drive "for the sole purpose of transporting [herself] or any 
family member who resides with [her] to attend school." See 
Neb. Rev. Stat. § 60-4,124 (Reissue 1998). By driving to a truck
stop at 8 p.m. on April 18, K.P. was not "attend[ing] school," and 
thus was violating § 60-4,124.  

The record shows that VanAckeren's invitations also caused 
K.P. to violate a "city or village ordinance." See § 28-709(2)(a).  
K.P. testified that on April 24, 1999, she was spending the night 
at a friend's house in Norfolk. After a 1 a.m. telephone call from 
VanAckeren asking her to come to his house, K.P. "snuck out 
the window" of her friend's home "around 1:30 or 2" in the
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morning to meet VanAckeren. K.P. acknowledged that she "got 
a ride with some guys" and traveled the public streets in Norfolk 
to reach VanAckeren's home. The county court found that K.P.'s 
actions violated the city curfew in Norfolk, § 14-318(a) of the 
Norfolk Municipal Code, which prohibits 

any person under the age of eighteen (18) years to loiter, 
idle, wander, stroll, or play in or upon the public streets, 
highways, roads, alleys . . . or to ride in or upon ... any 
automobile, bicycle or other vehicle in, upon, over, or 
through the streets, alleys, or other public places of the city, 
between the hours of 10:30 p.m. on Sundays, Mondays, 
Tuesdays, Wednesdays, and Thursdays and 6:00 a.m. of the 
following day, and between the hours of 12:00 midnight on 
Fridays and 6:00 a.m. on Saturdays, and between the hours 
of 12:00 midnight on Saturdays and 6:00 a.m. on Sundays, 
unless such person is accompanied by a parent, guardian, or 
other adult person having the legal care and custody of such 
minor person, or unless said minor person is upon an emer
gency errand or legitimate business, directed by his parent, 
guardian, or legal custodian.  

The record establishes that K.P. was under 18 years of age and 
violated a law of the state and a city or village ordinance. Having 
done so, she became a "delinquent child" for the purposes of 
§ 28-709. The record is also clear that VanAckeren encouraged 
K.P.'s delinquency. VanAckeren's requests that K.P. meet him 
during the evening or in the early hours of the morning for sex
ual encounters encouraged, caused, and contributed to K.P.'s vio
lations of Nebraska state law and a Norfolk city ordinance.  

We find that VanAckeren engaged in conduct clearly prohib
ited by § 28-709(1). Accordingly, we determine that VanAckeren 
lacks standing to challenge the constitutionality of § 28-709 on 
vagueness grounds.  

CHILD IN NEED OF SPECIAL SUPERVISION 

[7] Since VanAckeren's actions caused K.P. to become a 
"[d]elinquent child" under § 28-709(2)(a), it is unnecessary to 
address VanAckeren's argument that the definition of a "child in 
need of special supervision" in § 28-709(2)(b)(iii) is unconstitu
tionally vague. The Nebraska Supreme Court will not pass upon
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the constitutionality of legislation absent a need to do so in order 
to properly dispose of an action. State v. Torres, 254 Neb. 91, 
574 N.W.2d 153 (1998). See, also, DeCoste v. City of Wahoo, 
255 Neb. 266, 583 N.W.2d 595 (1998); State v. Austin, 209 Neb.  
174, 306 N.W.2d 861 (1981).  

CONCLUSION 
For the foregoing reasons, VanAckeren lacks standing to assert 

a constitutional challenge to § 28-709 on vagueness grounds. His 
conviction is affirmed.  

JUDGMENT OF CONVICTION AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

JESS J. KARCH, SR., APPELLANT.  

639 N.W.2d 118 

Filed February 15, 2002. No. S-01-182.  

1. Judgments: Speedy Trial: Appeal and Error. Generally, a trial court's determina

tion as to whether charges should be dismissed on speedy trial grounds is a factual 

question which will be affirmed on appeal unless clearly erroneous.  

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory 

interpretation or presents questions of law, an appellate court must reach an indepen

dent conclusion irrespective of the determination made by the court below.  

3. Speedy Trial: Indictments and Informations. Where a felony offense is involved, 

the 6-month speedy trial period commences to run from the date the indictment is 

returned or the information filed, and not from the time the complaint is filed.  

4. Constitutional Law: Speedy Trial: Statutes. The constitutional right to a speedy 

trial is guaranteed by U.S. Const. amend. VI and Neb. Const. art. I, § 11; the consti

tutional right to a speedy trial and the statutory implementation of that right exist inde

pendently of each other.  
5. Constitutional Law: Speedy Trial: Indictments and Informations: Legislature.  

Although the Legislature did not specifically address the problem of setting statutory 

time limits for procedures in felony cases prior to the return of an indictment or the 

filing of an information, unreasonable delay occurring in the prosecution of felony 

offenses prior to the return of an indictment or filing of an information may be con

sidered-in determining whether the defendant has been denied the constitutional right 

to a speedy trial.  
6. Constitutional Law: Speedy Trial: Appeal and Error. An appellate court does not 

review questions concerning a defendant's constitutional right to a speedy trial when 

those questions are not raised in both the trial court and the appellate court.
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7. Criminal Law: Indictments and Informations. An amended complaint or informa
tion which charges a different crime, without charging the original crime, constitutes an 
abandonment of the first complaint or information and acts as a dismissal of the same.  

8. Speedy Trial: Indictments and Informations: Pleadings. Although the speedy trial 
act expressly refers to indictments and informations, the act also applies to prosecu
tions on complaint in the county court.  

9. Speedy Trial: Pleadings. In cases commenced and tried in county court, the 6-month 
period within which an accused must be brought to trial begins to run on the date the 
complaint is filed.  

10. _: _. Time chargeable to the State ceases, or is tolled, during the interval between 
the State's dismissal of the initial complaint and the refiling of a complaint charging the 
defendant with the same crime alleged in the previous, but dismissed, complaint.  

11. _ : . When the State dismisses a complaint and refiles another complaint 
charging the defendant with the same offense alleged in the previous complaint, the 
periods during which the complaints are pending for the same offense must be com
bined in determining the last day for commencement of tr under the speedy trial act, 
excluding certain periods pursuant to Neb. Rev. Stat. § 29-1207(4) (Reissue 1995).  

Appeal from the District Court for Sarpy County, GEORGE A.  
THOMPSON, Judge, on appeal thereto from the County Court for 
Sarpy County, ROBERT C. WESTER, Judge. Judgment of District 
Court affirmed.  

W. Thomas Brantley, of Hascall, Jungers & Garvey, for 
appellant.  

Don Stenberg, Attorney General, and Scott G. Gunem for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
Jess J. Karch, Sr., appeals the judgment of the Sarpy County 

District Court, which affirmed the county court's refusal to dis
miss two misdemeanor counts upon the claim that Karch was 
not brought to trial within 6 months, as required by Nebraska's 
speedy trial act, Neb. Rev. Stat. § 29-1205 et seq. (Reissue 
1995). For the reasons stated below, we affirm the judgment of 
the district court.  

BACKGROUND 
On April 12, 2000, the State filed a criminal complaint under 

case No. CROO-1966, charging Karch with two felony counts:
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count I, second degree assault, a Class IIIA felony; and count II, 
child abuse, a Class III felony. Both charges were alleged to 
have occurred at a specific address in Sarpy County on or about 
March 18, 2000. Karch appeared on June 6 at the initial hearing 
before the county court, at which time the court scheduled a pre
liminary hearing on both charges for June 29.  

With leave of the court, the State filed an amended criminal 
complaint on June 29, 2000, charging Karch with four misde
meanor counts: count I, third degree assault, a Class I misde
meanor; count II, third degree assault, a Class I misdemeanor; 
count III, disturbing the peace, a Class III misdemeanor; and 
count IV, interfering with a public service company, a Class II 
misdemeanor. All of the amended misdemeanor charges were 
alleged to have occurred in the same place and on the same date 
as the original felony charges.  

Karch pled not guilty to the four amended counts at the 
arraignment in county court, and the court set the matter for pre
trial conference. On August 2, 2000, Karch waived his right to a 
jury trial, and the matter was set for bench trial on September 11.  
On September 11, the date of Karch's scheduled trial, the court 
denied the State's motion for continuance; the court subsequently 
granted the State's request to dismiss without prejudice.  

The State refiled a criminal complaint against Karch on 
September 14, 2000, under case No. CROO-4836, charging him 
with the same four misdemeanor counts charged in the amended 
complaint of June 29. Karch appeared before the county court 
on October 24, pled not guilty to all four counts, and posted 
bond; the court scheduled a jury trial to begin on October 26.  

On October 25, 2000, Karch filed a motion to discharge all 
counts against him, pursuant to his constitutional and statutory 
right to a speedy trial. The court scheduled a hearing on Karch's 
motion for November 2. At that hearing, the county court took 
judicial notice of the pleadings and filings concerning cases 
Nos. CROO-1966 and CROO-4836. Karch argued that the filing 
date for all four charged offenses from case No. CROO-4836 
should relate back to April 12, 2000, the date of the original 
felony complaint filed in county court at case No. CROO-1966.  
Karch argued, based on this court's decision in State v.  
Sumstine, 239 Neb. 707, 478 N.W.2d 240 (1991), that the
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charges from case No. CRO0-4836 should relate back as either 
lesser-included offenses of the original charges filed at case No.  
CR00-1966, or as offenses alleged to have been committed 
simultaneously with lesser-included offenses charged in the 
complaint previously dismissed by the State. After hearing argu
ments from both parties, the court dismissed counts I and II 
against Karch. The court, however, did not dismiss counts III 
and IV, stating that there was no evidence that the offenses were 
committed simultaneously. The court scheduled Karch's trial on 
counts III and IV to begin on November 13.  

Karch appealed the county court's refusal to dismiss counts 
III and IV to the district court. After a hearing, the district court 
entered an order affirming the county court's refusal to dismiss 
counts III and IV and remanded the case to county court for 
trial. Karch appealed, and pursuant to our authority to regulate 
the caseloads of the appellate courts, we moved this appeal to 
our docket.  

ASSIGNMENTS OF ERROR 
Karch assigns, restated, that the district court erred in affirm

ing the county court's (1) refusal to relate the date of filing of 
counts III and IV, for computation of speedy trial time, back to 
April 12, 2000, the date of the original complaint charging 
Karch with two felonies, and (2) refusal to dismiss counts III 
and IV. We consolidate these errors for purposes of our analysis.  

STANDARD OF REVIEW 
[1] Generally, a trial court's determination as to whether 

charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro
neous. State v. French, 262 Neb. 664, 633 N.W.2d 908 (2001).  

[2] To the extent an appeal calls for statutory interpretation or 
presents questions of law, an appellate court must reach an inde
pendent conclusion irrespective of the determination made by 
the court below. Id.; State v. Tucker, 259 Neb. 225, 609 N.W.2d 
306 (2000).  

ANALYSIS 
Nebraska's speedy trial act, § 29-1205 et seq., provides in part 

that "[e]very person indicted or informed against for any offense
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shall be brought to trial within six months, and such time shall be 
computed as provided in this section." § 29-1207(1). Karch 
argues that he should have been brought to trial within 6 months 
of the filing of the April 12, 2000, felony complaint and, because 
he was not brought to trial within that time period, counts III and 
IV should have been dismissed.  

[3] Where a felony offense is involved, the 6-month speedy 
trial period commences to run from the date the indictment is 
returned or the information filed, and not from the time the com
plaint is filed. State v. Trammell, 240 Neb. 724, 484 N.W.2d 263 
(1992); State v. Costello, 199 Neb. 43, 256 N.W.2d 97 (1977); 
State v. Born, 190 Neb. 767, 212 N.W.2d 581 (1973). The April 
12, 2000, complaint filed against Karch in county court con
tained two felony offenses, and no indictment was returned or 
information filed based upon those felony offenses. The April 12 
complaint, therefore, did not commence the statutory 6-month 
speedy trial period. See State v. Born, supra.  

[4,5] The constitutional right to a speedy trial is guaranteed 
by U.S. Const. amend. VI and Neb. Const. art. I, § 11; the con
stitutional right to a speedy trial and the statutory implementa
tion of that right exist independently of each other. State v.  
Tucker supra. See, also, State v. Born, supra. In Born, we noted 
that the Legislature did not specifically address the problem of 
setting statutory time limits for procedures in felony cases prior 
to the return of an indictment or the filing of an information. We 
stated, however, that we would consider unreasonable delay 
occurring in the prosecution of felony offenses prior to the 
return of an indictment or filing of an information in determin
ing whether the defendant was denied the constitutional right to 
a speedy trial. Id.  

[6] Karch has waived any constitutional speedy trial claim.  
Although he cited both his statutory and his constitutional rights 
to a speedy trial in his motion to discharge, Karch did not assign 
or argue his constitutional right to a speedy trial in his brief. An 
appellate court does not review questions concerning a defend
ant's constitutional right to a speedy trial when those questions 
are not raised in both the trial court and the appellate court. See 
State v. Kearns, 245 Neb. 728, 514 N.W.2d 844 (1994), disap
proved on other grounds, State v. Boslau, 258 Neb. 39, 601
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N.W.2d 769 (1999). Karch did not preserve a constitutional 
claim for any delay relating back to the felony complaint, and 
we do not consider any such claim.  

[7] Karch's statutory speedy trial claim also fails under our 
recent decision in State v. French, 262 Neb. 664, 633 N.W.2d 
908 (2001), in which we considered whether an amended com
plaint or information supersedes the original for purposes of the 
speedy trial act. We noted in French that an amended pleading 
supersedes the original pleading in civil cases and that after an 
amended pleading is filed, the original pleading ceases to per
form any office as a pleading. See, also, In re Interest of Rondell 
B., 249 Neb. 928, 546 N.W.2d 801 (1996); Midwest Laundry 
Equipment Corp. v. Berg, 174 Neb. 747, 119 N.W.2d 509 
(1963). With regard to criminal cases, we distinguished in State 
v. French, supra, between an amendment to a complaint and an 
amended complaint-if the amendment to the complaint or 
information does not change the nature of the charge, then the 
time continues to run against the State for purposes of the 
speedy trial act. If the second complaint alleges a different 
crime, however, without charging the original crime, then it is an 
amended complaint or information, and it supersedes the prior 
complaint or information. Id. We ultimately determined that an 
amended complaint or information which charges a different 
crime, without charging the original crime, constitutes an aban
donment of the first complaint or information and acts as a dis
missal of the same. Id. The time between the dismissal and refil
ing of the same or a similar charge is not includable in 
calculating the 6-month time period set forth in § 29-1207. State 
v. French, supra.  

Here, we must consider whether the amended complaint filed 
against Karch on June 29, 2000, supersedes the original complaint 
filed on April 12, 2000. The April 12 complaint charged Karch 
with one felony count of second degree assault and one felony 
count of child abuse. The June 29 amended complaint charged 
Karch with counts I and II, both third degree assault, count III, 
disturbing the peace, and count IV, interfering with a public ser
vice company; all four counts were misdemeanor offenses.  
Counts I and II of the June 29 complaint were dismissed by the 
county court on speedy trial grounds. The remaining counts III
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and IV, however, do not relate back to the original felony com
plaint, as count III, disturbing the peace, and count IV, interfering 
with a public service company, are completely different crimes 
than those alleged in the original complaint. Thus, under State v.  
French, supra, the June 29 complaint superseded the April 12 
complaint and the April 12 complaint ceased to perform any 
office as a pleading as of June 29.  

[8-11] Although the speedy trial act expressly refers to indict
ments and informations, it is well settled that the act also applies 
to prosecutions on complaint in the county court. State v.  
Vrtiska, 227 Neb. 600, 418 N.W.2d 758 (1988). In cases com
menced and tried in county court, the 6-month period within 
which an accused must be brought to trial begins to run on the 
date the complaint is filed. See State v. Johnson, 201 Neb. 322, 
268 N.W.2d 85 (1978). However, time chargeable to the State 
ceases, or is tolled, during the interval between the State's dis
missal of the initial complaint and the refiling of a complaint 
charging the defendant with the same crime alleged in the pre
vious, but dismissed, complaint. See, State v. French, 262 Neb.  
664, 633 N.W.2d 908 (2001); State v. Dyer, 245 Neb. 385, 513 
N.W.2d 316 (1994). When the State dismisses a complaint and 
refiles another complaint charging the defendant with the same 
offense alleged in the previous complaint, the periods during 
which the complaints are pending for the same offense must be 
combined in determining the last day for commencement of trial 
under the speedy trial act, excluding certain periods pursuant to 
§ 29-1207(4). See, State v. French, supra; State v. Trammell, 240 
Neb. 724, 484 N.W.2d 263 (1992). In Karch's case, only 3 days 
elapsed between the dismissal of the June 29, 2000, complaint 
and the refiling of the same complaint under a different case 
number-the court dismissed the June 29 complaint on 
September 11, and the State refiled the same complaint on 
September 14.  

Karch filed his motion to discharge on October 25, 2000; 
thus, the State has not exceeded the 6-month time period in 
bringing Karch to trial on the crimes charged in the June 29 
amended complaint. Karch's speedy trial claim fails, and upon 
entry of the mandate from this appeal, the State will have 67 
days in which to bring Karch to trial on counts III and IV.
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CONCLUSION 
For the reasons set forth above, Karch's assignments of error 

are without merit and his statutory right to a speedy trial was not 
violated. We affirm the judgment of the district court.  

AFFIRMED.  

HAROLD FRAUENDORFER, APPELLEE, V.  

LINDSAY MANUFACTURING COMPANY, INC., APPELLANT.  

639 N.W.2d 125 

Filed February 15, 2002. No. S-01-778.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court did not support the order or award.  

2. _: _. In determining whether to affirm, modify, reverse, or set aside a judgment 
of the Workers' Compensation Court review panel, a higher appellate court reviews 
the findings of the single judge who conducted the original hearing.  

3. _: _. Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong.  

4. Workers' Compensation: Evidence: Appeal and Error. If the record contains evi
dence to substantiate the factual conclusions reached by the trial judge in workers' 
compensation cases, an appellate court is precluded from substituting its view of the 
facts for that of the compensation court.  

5. Workers' Compensation: Expert Witnesses. If the nature and effect of a claimant's 
injury are not plainly apparent, then the claimant must provide expert medical testi
mony showing a causal connection between the injury and the claimed disability.  

6. _: _. Although an expert witness may be necessary to establish the cause of a 
claimed injury, the Workers' Compensation Court is not limited to expert testimony to 
determine the degree of disability but instead may rely on the testimony of the claimant.  

7. Workers' Compensation: Evidence: Appeal and Error. In testing the sufficiency 
of the evidence to support the findings of fact, the evidence must be considered in the 
light most favorable to the successful party, every controverted fact must be resolved 
in favor of the successful party, and the successful party will have the benefit of every 
inference that is reasonably deducible from the evidence.  

8. Workers' Compensation. As the trier of fact, the Workers' Compensation Court is 
the sole judge of the credibility of witnesses and the weight to be given their testimony.  

9. Workers' Compensation: Words and Phrases. The Nebraska Supreme Court has 
defined temporary disability as the period during which the employee is submitting to
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treatment, is convalescing, is suffering from the injury, and is unable to work because 
of the accident.  

10. Workers' Compensation. Total disability exists when an injured employee is unable 
to earn wages in either the same or a similar kind of work he or she was trained or 
accustomed to perform or in any other kind of work which a person of the employee's 
mentality and attainments could perform.  

11. Workers' Compensation: Words and Phrases. An impairment rating is a medical 
assessment of what physical abilities have been adversely affected or lost by the injury.  

12. Workers' Compensation. Workers' compensation benefits awarded under Neb.  
Rev. Stat. § 48-121(2) (Reissue 1998) are not measured by loss of bodily function, but 
by reduction in earning power or employability.  

13. Workers' Compensation: Words and Phrases. Earning power, as used in Neb.  
Rev. Stat. § 48-121(2) (Reissue 1998), is not synonymous with wages, but includes 
eligibility to procure employment generally, ability to hold a job obtained, and capac
ity to perform the tasks of the work, as well as the ability of the worker to earn wages 
in the employment in which he or she is engaged or for which he or she is fitted.  

14. Workers' Compensation. A determination as to whether an injured worker has had 
a loss of earning power is a question of fact to be determined by the Workers' 
Compensation Court.  

15. Workers' Compensation: Expert Witnesses. Although medical restrictions or 
impairment ratings are relevant to a claimant's disability, the trial judge is not limited 
to expert testimony to determine the degree of disability but instead may rely on the 
testimony of the claimant.  

16. Workers' Compensation: Words and Phrases. Disability, in contrast to impair
ment, is an economic inquiry which can be determined only within the context of the 
personal, social, or occupational demands or statutory or regulatory requirements that 
the individual is unable to meet as a result of the impairment.  

17. Workers' Compensation. An employee's disability as a basis for compensation 
under Neb. Rev. Stat. § 48-121(1) and (2) (Reissue 1998) is determined by the 
employee's diminution of employability or impairment of earning power or earning 
capacity and is not necessarily determined by a physician's evaluation and assessment 
of the employee's loss of bodily function.  

18. _. Whether a plaintiff in a Nebraska workers' compensation case is totally and per
manently disabled is a question of fact.  

19. Workers' Compensation: Words and Phrases. Total. and permanent disability 
contemplates the inability of the worker to perform any work which he or she has 
the experience or capacity to perform. It does not mean a state of absolute help
lessness but means disablement of an employee to earn wages in the same kind of 
work, or work of a similar nature, that he or she was trained for or accustomed to 
perform, or any other kind of work which a person of his or her mentality and attain
ments could do.  

20. Workers' Compensation: Presumptions. Under Neb. Rev. Stat. § 48-162.01(3) 
(Supp. 1999), a loss of earning power evaluation performed by a vocational reha
bilitation counselor selected by the parties is entitled to a rebuttable presumption of 
correctness.  

21. Presumptions: Proof: Words and Phrases. A rebuttable presumption is generally 
defined as a presumption that can be overturned upon the showing of sufficient proof.
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22. Workers' Compensation: Rules of Evidence: Presumptions: Proof. In all cases 
not otherwise provided for by statute or by the Nebraska Evidence Rules, a presump
tion imposes on the party against whom it is directed the burden of proving that the 
nonexistence of the presumed fact is more probable than its existence. This rule 
applies to the rebuttable presumption that an opinion regarding loss of earning capac
ity expressed by a vocational rehabilitation counselor appointed or selected pursuant 
to Neb. Rev. Stat. § 48-162.01(3) (Supp. 1999) is correct.  

23. Workers' Compensation: Presumptions. In determining whether the presumption 
contained in Neb. Rev. Stat. § 48-162.01(3) (Supp. 1999) has been rebutted, the sin
gle judge is required to make factual findings.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Patrick B. Donahue, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellant.  

Rolf Edward Shasteen for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
A trial judge of the Workers' Compensation Court found that 

Harold Frauendorfer suffered a work-related accident on April 
17, 1995, while employed with Lindsay Manufacturing 
Company, Inc. (Lindsay). The trial judge awarded him tempo
rary total disability (TTD) benefits, temporary partial disability 
(TPD) benefits, and permanent total disability (PTD) benefits.  
The trial judge also ordered that payments be made beginning 
from the date of the injury. The Workers' Compensation Court 
review panel affirmed except for determining that Lindsay was 
entitled to a credit against a portion of the award, an issue which 
is not a part of this appeal.  

We determine that there was sufficient evidence to support the 
trial judge's award and that the presumption of correctness af
forded to the loss of earning power evaluation from the agreed
upon rehabilitation counselor under Neb. Rev. Stat. § 48-162.01(3) 
(Supp. 1999) was rebutted. Accordingly, we affirm.  

BACKGROUND 
In June 1999, Frauendorfer filed a petition with the Nebraska 

Workers' Compensation Court, seeking workers' compensation
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benefits for medical costs, TTD, TPD, and PTD. Before trial, the 
parties stipulated to the following facts: (1) Frauendorfer had 
suffered an injury to his back in an accident arising out of and 
in the course and scope of his employment with Lindsay on 
April 17, 1995, (2) all of his medical expenses had been paid, 
and (3) he reached maximum medical improvement (MMI) on 
February 3, 1999. The parties also agreed to Karen L. Stricklett 
and Tori L. Stratman as vocational rehabilitation counselors 
under § 48-162.01(3). Finally, the exhibits received at trial were 
stipulated to by the parties. The trial testimony and exhibits 
showed the following facts: 

Frauendorfer had been employed with Lindsay since 1974 
and worked as a tube mill operator when he was injured. He had 
an eighth grade education and, at the time of the accident, was 
51 years old and earned an average weekly wage of $499.26. He 
injured his back while attempting to position an oversized piece 
of metal on the tube mill. After the accident, he was prescribed 
a regimen of pain pills, muscle relaxants, and physical therapy, 
but he continued to work approximately the same amount of 
hours and at the same rate of pay until September 27, 1995.  

On October 5, 1995, Dr. Matthew C. Reckmeyer performed a 
hemilaminectomy and diskectomy on Frauendorfer's lower back 
for a herniated disk. Frauendorfer did not work from that date 
until March 17, 1996. On January 22, 1996, however, 
Reckmeyer had expressed an opinion that Frauendorfer could 
return to work in a limited capacity and released him to return 
for 6 to 8 hours per day, as could be tolerated.  

On March 18, 1996, Frauendorfer returned to light-duty work 
at Lindsay. The parties stipulated that after his return, 
Frauendorfer worked at a reduced rate of pay, reduced hours, or 
both. He testified that after his first surgery, he worked only 
between 4 to 5 hours per day at light duty because that was all 
he could tolerate. In April, Reckmeyer released Frauendorfer to 
return to light-duty work, with restrictions for no lifting over 30 
pounds occasionally and no squatting, stooping, crawling, or 
prolonged sitting. In October, a functional capacity evaluation 
was performed. The physical therapist classified Frauendorfer in 
the medium-work category but found he was not qualified for all 
medium-work jobs.
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In March 1997, Reckmeyer issued a final report in which he 
assigned Frauendorfer a 20-percent permanent partial impair
ment due to his on-the-job injury and surgery. He also noted that 
he had referred Frauendorfer to Dr. H. Randal Woodward for 
possible further surgery.  

A loss of earning power evaluation was performed in August 
1997, in which Stricklett reviewed Frauendorfer's medical his
tory, functional capacity evaluations, and employment and wage 
histories. Stricklett concluded that Frauendorfer's loss of access 
to suitable jobs in the Nebraska labor market was 31 percent and 
that his loss of earning capacity would be 20 percent if he were 
able to handle overtime hours at Lindsay, 30 percent if he 'were 
restricted to an 8-hour shift at Lindsay, and 40 to 50 percent if 
he were separated from his employment with Lindsay.  

Frauendorfer continued to experience pain in his lower back 
and legs, and he was advised by Woodward to have a second 
surgery. February 5, 1998, was the last day that Frauendorfer 
worked at Lindsay. On February 11, Woodward performed an 
anterior spine fusion. Frauendorfer's pain persisted after the sec
ond surgery, however, and Woodward recommended a third 
surgery because he believed that Frauendorfer's spine was prob
ably not solidly fused at the fusion site. Frauendorfer, however, 
was unwilling to undergo a third surgery. Woodward then 
referred him for another functional capacity evaluation. After 
receiving that report, Woodward agreed with a recommendation 
of light duty at 8 hours per day, with restrictions of lifting 30 
pounds occasionally and 20 pounds more frequently, and 
assigned a 15-percent permanent partial impairment to his 
whole body. As noted, the parties stipulated that his MMI was 
reached on February 3, 1999.  

In May 1999, Lindsay offered Frauendorfer employment 
within the restrictions of the functional capacity evaluation
i.e., a "light duty" job which would allow him to sit or stand as 
he felt necessary and which did not require heavy lifting-but 
he did not respond to the offer. He testified that since the second 
surgery, he was able to work around the house for only 1 to 2 
hours before needing to lie down and relieve the pain in his 
back. He also stated that he took narcotic analgesics continually 
for pain, which caused him to be drowsy.
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In May 1999, Stratman completed a loss of earning capacity 
analysis for Frauendorfer. Stratman concluded that if 
Frauendorfer returned to light-duty work at Lindsay, his loss of 
earning capacity would be approximately 30 percent, and that if 
he separated from his employment at Lindsay, his loss of earn
ing capacity would be 60 percent.  

In June 1999, James T. Rogers also did an earning capacity 
analysis. He concluded that Frauendorfer did not entirely fit 
within the "light duty" work classification because he was 
unable to either sit or stand for extended periods of time and 
because of his restrictions against bending, crouching, and 
stooping. Rogers considered him unsuitable for industrial pro
duction or assembly work. Considering Frauendorfer's physical 
limitations, age of 55, limited eighth grade education, and lack 
of transferable skills, Rogers concluded that Frauendorfer was 
totally disabled under the odd-lot doctrine.  

TRIAL JUDGE'S FINDINGS 

The trial judge awarded Frauendorfer TTD benefits in the 
amount of $332.84 per week from October 5, 1995-the date of 
his first surgery-until January 21, 1996, the day before 
Reckmeyer expressed an opinion that Frauendorfer could return 
to work in a limited capacity. In addition, the trial judge awarded 
him TPD benefits in the amount of $99.85 per week for the period 
from January 22, 1996 to February 10, 1998-the day before his 
second surgery-an amount that the trial judge stated represented 
a TPD of 30 percent. This award was based upon the trial judge's 
finding that the evidence showed Frauendorfer frequently worked 
less than 8-hour shifts during this period or received a lower 
wage. The trial judge conceded that there was no medical opinion 
that Frauendorfer was unable to work 8-hour shifts during this 
time. He, however, relied upon Stricklett's 1997 report, in which 
she concluded that Frauendorfer would have a 30-percent loss of 
earning capacity at Lindsay if he were restricted to 8-hour shifts.  

The trial judge awarded Frauendorfer a second period of 
TTD benefits from February 11, 1998-the day of his second 
surgery-to February 2, 1999, the day before his MMI.  
Concerning Frauendorfer's permanent disability, the trial 
judge acknowledged that Lindsay had offered Frauendorfer
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employment with a sit-or-stand option and which required lit
tle physical exertion. But the trial judge specifically stated that 
he believed Frauendorfer's testimony that he needed to lie 
down to relieve his back pain from either prolonged sitting or 
standing. Furthermore, the trial judge stated that he found 
Roger's opinion persuasive. From this evidence, the trial judge 
awarded Frauendorfer PTD benefits from February 3, 1999, 
the date of his MMI, and further PTD benefits as long as he 
remained permanently and totally disabled.  

REVIEW PANEL'S FINDINGS 
Lindsay appealed the award to the review panel of the 

Nebraska Workers' Compensation Court. The review panel con
cluded that the trial judge had correctly determined that 
Frauendorfer was entitled to total disability benefits from the 
date of his injury to the day before his first surgery. The review 
panel, however, determined that the trial judge had erred in fail
ing to provide credit for the wages Lindsay paid to him during 
this time. Because the parties had stipulated that Frauendorfer 
continued to work full time during this period, the review panel 
concluded that the wages he had earned exceeded Lindsay's 
obligation to pay indemnity and reversed the award for total dis
ability from April 18 to October 4, 1995. Frauendorfer has not 
cross-appealed from this portion of the review panel's order.  

The review panel concluded that the trial judge (1) correctly 
calculated Frauendorfer's TPD benefits and (2) correctly 
awarded Frauendorfer PTD benefits based on Frauendorfer's 
testimony regarding his limitations and Rogers' opinion regard
ing Frauendorfer's loss of earning capacity.  

ASSIGNMENTS OF ERROR 
Lindsay assigns that the trial judge erred, legally and factu

ally, in awarding Frauendorfer TTD, TPD, and PTD benefits and 
in failing to consider the presumption of correctness regarding 
vocational rehabilitation reports authored by Stricklett and 
Stratman, the specialists agreed upon by the parties. Lindsay 
assigns that the review panel erred in failing to reverse the trial 
judge's award of these benefits and in failing to reverse the trial 
judge's award for the reason that the trial judge did not consider 
the presumption of correctness of the rehabilitation reports.



263 NEBRASKA REPORTS

STANDARD OF REVIEW 
[1,2] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the making 
of the order, judgment, or award; or (4) the findings of fact by the 
compensation court did not support the order or award. Thornton 
v. Grand Island Contract Carriers, 262 Neb. 740, 634 N.W.2d 
794 (2001). In determining whether to affirm, modify, reverse, or 
set aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of the single 
judge who conducted the original hearing. Vonderschmidt v. Sur
Gro, 262 Neb. 551, 635 N.W.2d 405 (2001).  

[3,4] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Torres v.  
Aulick Leasing, 261 Neb. 1016, 628 N.W.2d 212 (2001). If the 
record contains evidence to substantiate the factual conclusions 
reached by the trial judge in workers' compensation cases, an 
appellate court is precluded from substituting its view of the 
facts for that of the compensation court. Miller v. E.M.C. Ins.  
Cos., 259 Neb. 433, 610 N.W.2d 398 (2000).  

ANALYSIS 
We set forth some principles that help guide our analysis.  
[5,6] We have held that if the nature and effect of a claimant's 

injury are not plainly apparent, then the claimant must provide 
expert medical testimony showing a causal connection between 
the injury and the claimed disability. Frank v. A & L Insulation, 
256 Neb. 898, 594 N.W.2d 586 (1999). Although an expert wit
ness may be necessary to establish the cause of a claimed injury, 
the Workers' Compensation Court is not limited to expert testi
mony to determine the degree of disability but instead may rely 
on the testimony of the claimant. Cords v. City of Lincoln, 249 
Neb. 748, 545 N.W.2d 112 (1996); Luehring v. Tibbs Constr.  
Co., 235 Neb. 883, 457 N.W.2d 815 (1990).  

[7,8] In testing the sufficiency of the evidence to support the 
findings of fact, the evidence must be considered in the light
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most favorable to the successful party, every controverted fact 
must be resolved in favor of the successful party, and the suc
cessful party will have the benefit of every inference that is rea
sonably deducible from the evidence. Hagelstein v. Swift
Eckrich, 261 Neb. 305, 622 N.W.2d 663 (2001). Moreover, as 
the trier of fact, the Workers' Compensation Court is the sole 
judge of the credibility of witnesses and the weight to be given 
their testimony. Wilson v. Larkins & Sons, 249 Neb. 396, 543 
N.W.2d 735 (1996).  

TEMPORARY TOTAL DISABILITY AFTER FIRST SURGERY 
Lindsay contends that there was insufficient evidence in the 

form of medical opinion to support the trial judge's finding of 
TTD. The trial judge awarded Frauendorfer TTD benefits from 
October 5, 1995, the day of his first surgery for a herniated disk, 
until January 21, 1996, the day he was released to go back to 
work in a limited capacity.  

[9,10] This court has defined temporary disability as the 
period during which the employee is submitting to treatment, is 
convalescing, is suffering from the injury, and is unable to work 
because of the accident. Bindrum v. Foote & Davies, 235 Neb.  
903, 457 N.W.2d 828 (1990). "Total disability exists when an 
injured employee is unable to earn wages in either the same or a 
similar kind of work he or she was trained or accustomed to per
form or in any other kind of work which a person of the 
employee's mentality and attainments could perform." Miller v.  
E.M.C. Ins. Cos., 259 Neb. at 440, 610 N.W.2d at 405.  

[1 1] Frauendorfer testified that he had surgery on October 5, 
1995, and Stricklett's summary of the medical records in her 
report confirms this date. The report also states that Reckmeyer 
concluded that in March 1997, Frauendorfer "had sustained a 
20% permanent partial impairment to his body as a whole due to 
his on-the-job injury and subsequent surgery." An impairment 
rating is a medical assessment of what physical abilities have 
been adversely affected or lost by the injury. See, Phillips v.  
Industrial Machine, 257 Neb. 256, 597 N.W.2d 377 (1999) 
(Gerrard, J., concurring); Jorn v. Pigs Unlimited, Inc., 255 Neb.  
876, 587 N.W.2d 558 (1998) (citing Florida case with approval 
that impairment is medical assessment, while disability is legal
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issue); Heiliger v. Walters & Heiliger Electric, Inc., 236 Neb.  
459, 461 N.W.2d 565 (1990) (drawing distinction between 
employee's disability and physician's evaluation and assessment 
of employee's loss of bodily function).  

Here, the parties stipulated to the admission of these reports, 
and that evidence established that Frauendorfer's physical impair
ment after his surgery was causally related to his on-the-job 
injury. Stricklett's report also states that Reckmeyer opined that 
on January 22, 1996, Frauendorfer had "'reached a point of med
ical stability in the sense that he could return to limited capacity 
employment.'" When we view the evidence in the light most 
favorable to Frauendorfer and give him the benefit of every rea
sonable inference, the report shows that Reckmeyer did not 
release Frauendorfer to return to work from his surgery until 
January 22, 1996. Thus, the trial judge was not clearly wrong in 
concluding that he was unable to work from October 5, 1995, to 
January 21, 1996, and awarding him TTD benefits for this period.  

TEMPORARY PARTIAL DISABILITY 

Lindsay contends that the trial judge erred in awarding TPD 
benefits because there was no evidence of specific medical 
restrictions that Frauendorfer was unable to work 8 hours per day.  
We disagree. The trial judge awarded TPD benefits at the rate of 
$99.85 per week from January 22, 1996, the day Reckmeyer 
released Frauendorfer to return to work in a limited capacity after 
his first surgery, to February 10, 1998, the day before his second 
surgery. The amount was based upon a finding of a 30-percent 
TPD. Although the trial judge stated in his order that there was no 
medical opinion that Frauendorfer was unable to work 8-hour 
shifts during this time, he did rely upon Stricklett's 1997 report.  
In that report, she concluded that as of the report date, 
Frauendorfer would have a 30-percent loss of earning capacity if 
he were restricted to an 8-hour shift at Lindsay.  

[12] Workers' compensation benefits awarded under Neb. Rev.  
Stat. § 48-121(2) (Reissue 1998) are not measured by loss of bod
ily function, but by reduction in earning power or employability.  
Variano v. Dial Corp., 256 Neb. 318, 589 N.W.2d 845 (1999).  

[13] Earning power, as used in § 48-121(2), is not synony
mous with wages, but includes eligibility to procure
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employment generally, ability to hold a job obtained, and capac
ity to perform the tasks of the work, as well as the ability of the 
worker to earn wages in the employment in which he or she is 
engaged or for which he or she is fitted. Id.; Jorn v. Pigs 
Unlimited, Inc., supra.  

[14] A determination as to whether an injured worker has had 
a loss of earning power is a question of fact to be determined by 
the Workers' Compensation Court. Hagelstein v. Swift-Eckrich, 
261 Neb. 305, 622 N.W.2d 663 (2001).  

[15] Although medical restrictions or impairment ratings are 
relevant to a claimant's disability, the trial judge is not limited to 
expert testimony to determine the degree of disability but 
instead may rely on the testimony of the claimant. Cords v. City 
of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996).  

As noted, Reckmeyer assigned Frauendorfer a 20-percent 
physical impairment after his first surgery resulting from his on
the-job injury and subsequent surgery. Thus, the issue is not 
whether his injury resulted in an impairment, but what the extent 
of Frauendorfer's disability was as a result of that impairment 
from the period when he returned to work after his first surgery 
until his second surgery.  

[16] Disability, in contrast to impairment, is an economic 
inquiry which "'"can be determined only within the context of 
the personal, social, or occupational demands, or statutory or reg
ulatory requirements that the individual is unable to meet as a 
result of the impairment."'" (Emphasis omitted.) Phillips v.  
Industrial Machine, 257 Neb. 256, 278, 597 N.W.2d 377, 392 
(1999) (Gerrard, J., concurring). Stricklett's report indicates that 
Reckmeyer released Frauendorfer to return to work after his first 
surgery on a "6-8 hour per day basis 'as tolerated.' "Frauendorfer 
testified that he worked only between 4 to 5 hours per day at light
duty jobs after his first surgery because that was all that he could 
tolerate. The parties also stipulated that after he returned to work 
from his first surgery, Frauendorfer worked "either at a lower rate 
of pay or at reduced hours or both." When viewed in the light 
most favorable to Frauendorfer, this evidence demonstrates that 
Reckmeyer recognized that he might not be able to tolerate 8-hour 
work shifts, and Frauendorfer's testimony and the parties' stipula
tion indicates that he could not.
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There was also evidence of how Frauendorfer's physical limi
tations had affected his wage earning capacity in Stricklett's 
evaluation. Lindsay's occupational health nurse had reported to 
Stricklett that Frauendorfer had not worked more than 6 hours 
per day. After reviewing his wage history, Stricklett concluded 
that Frauendorfer had earned $12.13 per hour-based on a 40
hour workweek-before his injury when his overtime was taken 
into consideration. Afterward, he earned a maximum of $10.88 
per hour for a maximum of 6 work hours per day-a difference 
in weekly wages of over 30 percent.  

Stricklett also found that Frauendorfer had lost access to 
approximately 31 percent of suitable jobs in the labor market 
area because of the physical restrictions documented in his func
tional capacity evaluation. She concluded that he would have a 
loss of earning capacity of 20 percent if he were able to handle 
overtime hours at Lindsay, 30 percent if Reckmeyer restricted 
him to 8-hour shifts at Lindsay, and 40 to 50 percent if he were 
separated from his employment with Lindsay.  

Stricklett's report determined that Frauendorfer's loss of 
earning capacity would be dependent upon Reckmeyer's final 
restrictions. But the components of the report-Frauendorfer's 
impairment rating, functional capacity evaluation, wage losses, 
and loss of access to the labor market-were based upon his cir
cumstances as they existed after he returned to work from his 
first surgery. As such, Stricklett's opinion on Frauendorfer's loss 
of earning capacity was relevant to the determination of the 
extent of his disability during this time.  

Thus, in determining Frauendorfer's loss of earning capacity, 
the trial judge properly relied on Frauendorfer's testimony and 
Stricklett's opinion regarding his loss of earning capacity in 
determining the extent of his disability. See Cords v. City of 
Lincoln, supra. We conclude this evidence was sufficient to sup
port the trial judge's finding of a 30-percent TPD. The trial 
judge was not clearly wrong in awarding Frauendorfer TPD ben
efits between his return to work after his first surgery to the day 
he had his second surgery.  

TEMPORARY TOTAL DISABILITY AFrER SECOND SURGERY 

The trial judge awarded Frauendorfer a second period of TTD 
benefits from February 11, 1998, the date of his second surgery
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for a spine fusion, to February 2, 1999, the day before the par
ties stipulated that he reached his MMI. Frauendorfer did not 
return to work after his second surgery, nor did he seek other 
employment. Thus, the question is whether the evidence was 
sufficient to establish that after his second surgery, Frauendorfer 
was unable to earn wages in either the same or a similar kind of 
work he was trained or accustomed to perform or in any other 
kind of work which a person of his mentality and attainments 
could perform. See Miller v. E.M.C. Ins. Cos., 259 Neb. 433, 
610 N.W.2d 398 (2000).  

[17] "An employee's disability as a basis for compensation 
under § 48-121(1) and (2) is determined by the employee's 
diminution of employability or impairment of earning power or 
earning capacity, and is not necessarily determined by a physi
cian's evaluation and assessment of the employee's loss of bod
ily function." Heiliger v. Walters & Heiliger Electric, Inc., 236 
Neb. 459, 470, 461 N.W.2d 565, 573 (1990). While physical 
restrictions and impairment ratings are important when assess
ing the extent of a claimant's disability, a compensation court is 
not limited to this evidence and may rely on the claimant's tes
timony on this issue. See Luehring v. Tibbs Constr Co., 235 
Neb. 883, 457 N.W.2d 815 (1990).  

On February 3, 1999, Woodward noted in his report that 
Frauendorfer was having difficulty sleeping and experiencing 
pain in the lumbosacral area of his back and his right leg, radiat
ing down to his foot. Woodward recommended a third surgery for 
posterior exploration fusion and repair of the pseudarthrosis with 
internal fixation. When Frauendorfer refused a third surgery, he 
was referred for another functional capacity evaluation.  

That evaluation showed that Frauendorfer's safe lifting param
eters had decreased from 60 pounds to 35 pounds. The physical 
therapist concluded that Frauendorfer had a limited tolerance to 
standing, walking, and static sitting, but could perform work with 
his upper extremities in the medium physical demand category.  
He was given an overall physical demand classification of light 
duty for 8 hours per day, with a recommendation that he be 
allowed to change his position periodically to decrease pain.  

After receiving this evaluation, Woodward assigned 
Frauendorfer a 15-percent permanent partial impairment rating
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to his whole body that was attributed to the injury of April 17, 
1995. This evidence established that after his second surgery, 
Frauendorfer's physical abilities and condition were impaired as 
a result of his accident at Lindsay.  

Furthermore, Frauendorfer testified that since his second 
surgery, he typically needed to lie down after doing light work 
around his house for 1 to 2 hours and that when he had tried to 
do more strenuous work, he had sometimes been incapacitated 
for up to 2 days. He also testified that he took narcotic analgesics 
continually for pain, which caused him to be drowsy. As the suc
cessful party, he is entitled to the benefit of all favorable infer
ences from the evidence. Because the trial judge could properly 
rely upon Frauendorfer's testimony to determine the extent of his 
disability, the trial judge was not clearly wrong in finding 
Frauendorfer was unable to work and temporarily totally dis
abled from the time of his second surgery to the date of his MMI.  

PERMANENT TOTAL DISABILITY 

Lindsay contends there was insufficient medical evidence to 
support the trial judge's award of PTD benefits. The trial judge 
awarded Frauendorfer PTD benefits from February 3, 1999, the 
date of his MMI, and further PTD benefits as long as he 
remained permanently and totally disabled.  

[18,19] Whether a plaintiff in a Nebraska workers' compen
sation case is totally and permanently disabled is a question of 
fact. Schlup v. Auburn Needleworks, 239 Neb. 854, 479 N.W.2d 
440 (1992). Total and permanent disability contemplates the 
inability of the worker to perform any work which he or she has 
the experience or capacity to perform. It does not mean a state 
of absolute helplessness but means disablement of an employee 
to earn wages in the same kind of work, or work of a similar 
nature, that he or she was trained for or accustomed to perform, 
or any other kind of work which a person of his or her mental
ity and attainments could do. Id.  

Woodward believed that Frauendorfer should be able to work 
8-hour shifts at light duty. Although this evidence is relevant, a 
trial judge can rely on a claimant's testimony regarding his or 
her own limitations to determine the extent of the claimant's dis
ability. See Luehring v. Tibbs Constr Co., 235 Neb. 883, 457
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N.W.2d 815 (1990). In Luehring, we affirmed the trial judge's 
award of PTD benefits, despite the doctor's determination of 
only a 30-percent impairment and without any specific physi
cian's statement that the claimant was unable to work. See id.  

Lindsay argues that Luehring is distinguishable from this case 
because in Luehring, the physician qualified his opinion that 
Luehring could perform light to moderate duty by stating that 
"'[Luehring] may not be able to tolerate this due to discomfort, 
but from an objective standpoint there is no evidence that he 
would cause any further damage to his low back."' (Emphasis 
omitted.) 235 Neb. at 886, 457 N.W.2d at 818. This court did 
emphasize that statement but did not hold that a claimant's testi
mony on his or her limitations is incompetent unless supported 
by the treating physician's statement or equivocation. Disability 
is not always commensurate with medical restrictions or impair
ment ratings. See, Cords v. City of Lincoln, 249 Neb. 748, 545 
N.W.2d 112 (1996) (considering claimant's testimony along with 
other evidence related to his earning power to affirm award of 
10-percent PPD despite physician's 2-percent impairment rat
ing); Heiliger v. Walters & Heiliger Electric, Inc., 236 Neb. 459, 
461 N.W.2d 565 (1990).  

After Woodward assigned Frauendorfer a 15-percent impair
ment rating, Stratman and Rogers each performed loss of earn
ing capacity reports. Stratman concluded that if Frauendorfer 
returned to work at Lindsay in the light-duty position Lindsay 
had offered, his loss of earning capacity would be approxi
mately 30 percent, and that if he separated from his employment 
at Lindsay, his loss of earning capacity would be 60 percent.  

Rogers, on the other hand, concluded that Frauendorfer was 
totally disabled under the odd-lot doctrine because of his physi
cal limitations, age of 55, limited eighth grade education, and 
lack of transferable skills. See Schlup v. Auburn Needleworks, 
239 Neb. at 865, 479 N.W.2d at 448 ("'[u]nder the odd-lot doc
trine, which is accepted in virtually every jurisdiction, total dis
ability may be found in the case of workers who, while not 
altogether incapacitated for work, are so handicapped that they 
will not be employed regularly in any well-known branch of the 
labor market' "), quoting 2 Arthur Larson, The Law of 
Workmen's Compensation § 57.51(a) (1989). Rogers specifically
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rejected Stratman's opinion that Frauendorfer could work as a 
cashier or telephone solicitor because he was not academically 
qualified. He further found that Stratman's recommendation that 
he work as a security guard was inconsistent with the available 
positions for that occupation-all of which required a high 
school diploma or the ability to stand or walk for an entire shift.  
The trial judge found Roger's opinion persuasive.  

But Lindsay argues that the trial judge should not have 
accepted Rogers' opinion because he did not take into consider
ation the employment that Lindsay had offered to Frauendorfer 
with a sit-or-stand option. Rogers, however, concluded that 
Frauendorfer did not fit within the light-duty work classification 
because he was unable to either sit or stand for extended periods.  
Because of Frauendorfer's low tolerance for prolonged sitting, 
standing, or walking and the physical therapist's recommenda
tion that he never bend, crouch, or stoop, Rogers considered him 
unsuited for industrial production or assembly work. Thus, 
Rogers' report indicates that the light-duty job classifications he 
considered would have encompassed Lindsay's offered employ
ment. The trial judge was not clearly wrong in finding that 
Frauendorfer was permanently and totally disabled.  

Loss oF EARNING POWER EVALUATION 
PRESUMPTION OF CORRECTNESS 

[20] Lindsay also contends that the trial judge erred by accept
ing Rogers' opinion without first finding that the presumption of 
correctness afforded to the loss of earning power evaluations 
from the two agreed-upon rehabilitation counselors, Stricklett 
and Stratman, had been rebutted. Under § 48-162.01(3), a loss of 
earning power evaluation performed by a vocational rehabilita
tion counselor selected by the parties is entitled to a rebuttable 
presumption of correctness.  

[21-231 The parties agreed to Stricklett and Stratman as the 
vocational counselors before trial. Stricklett's report, however, 
was prepared before Frauendorfer's second surgery and, thus, is 
not relevant to his loss of earning capacity after that surgery.  
Stratman opined that Frauendorfer's loss of earning capacity 
after his second surgery was approximately 30 percent if he 
returned to light-duty employment at Lindsay and approximately
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60 percent if he separated from Lindsay. Here, the trial judge did 
not specifically state that the presumption of correctness had 
been rebutted.  

A "rebuttable presumption" is generally defined as "[a] 
presumption that can be overturned upon the showing of 
sufficient proof." Black's Law Dictionary 1186 (6th ed.  
1990). "In all cases not otherwise provided for by statute 
or by these rules a presumption imposes on the party 
against whom it is directed the burden of proving that the 
nonexistence of the presumed fact is more probable than 
its existence." Neb. Evid. R. 301, Neb. Rev. Stat. § 27-301 
(Reissue 1995). We hold that this rule applies to the rebut
table presumption that an opinion regarding loss of earning 
capacity expressed by a vocational rehabilitation counselor 
appointed or selected pursuant to § 48-162.01(3) is correct.  

Variano v. Dial Corp., 256 Neb. 318, 326, 589 N.W.2d 845, 851 
(1999). "[I]t is clear that in determining whether the presump
tion contained in § 48-162.01(3) has been rebutted, the single 
judge is required to make factual findings." Romero v. IBEP, inc., 
9 Neb. App. 927, 932, 623 N.W.2d 332, 336-37 (2001) (holding 
that because trial judge need not rely on expert testimony in 
determining extent of claimant's disability, presumption may 
be rebutted by claimant's testimony as well as testimony of 
another expert).  

Lindsay relies upon Rodriguez v. Monfort, Inc., 10 Neb. App.  
1, 623 N.W.2d 714 (2001), rev'd on other grounds 262 Neb.  
800, 635 N.W.2d 439, to argue that the trial judge's failure to 
discuss the presumption of correctness is reversible error. In that 
case, however, no rebuttal opinion was offered and the trial 
judge referred only to the claimant's testimony and a physical 
therapist's report in its order. It did not mention the loss of earn
ing power evaluation. The Court of Appeals stated that "[w]e 
cannot tell if the trial judge ignored the statutory presumption or 
concluded that it had been rebutted." Id. at 8, 623 N.W.2d at 
718-19. See, also, Variano v. Dial Corp., supra (statutory pre
sumption must be accepted unless rebutted).  

In contrast, the trial judge in this case made specific factual 
findings concerning the presumption. The trial judge stated that 
he had opinions from both Stratman and Rogers, that he had
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reviewed the functional capacity evaluation and other evidence, 
and, specifically, that he believed Frauendorfer's testimony on 
his physical limitations. He then stated, "The Court does not 
believe the plaintiff is employable . .. and finds the opinion of 

Mr. Rogers persuasive." Section 48-162.01(3) "anticipates the 
admission of evidence to rebut the presumption of correctness 
statutorily assigned to any loss of earning capacity report pre
pared by the court-appointed vocational rehabilitation coun
selor." Fay v. Dowding, Dowding, 261 Neb. 216, 230, 623 
N.W.2d 287, 297 (2001). The trial judge's statements in its order 
are sufficient to determine that it considered the presumption of 
correctness rebutted.  

We conclude that the trial judge did not err by relying on 
Frauendorfer's testimony that he required the ability to lie down 
to relieve the back pain he experienced from either prolonged 
sitting or standing or Rogers' opinion that Frauendorfer was 
totally disabled under the odd-lot doctrine. When viewed in the 
light most favorable to Frauendorfer, the evidence is sufficient 
to support the award of PTD benefits.  

CONCLUSION 
We conclude that the evidence was sufficient to support the 

trial judge's award of TTD, TPD, and PTD benefits and that the 
trial judge's statements in his order are sufficient to determine 
that the judge found the presumption of correctness afforded to 
the loss of earning power evaluation from Stratman, the agreed
upon rehabilitation counselor, was rebutted. We therefore affirm 
the decision of the review panel.  

AFFIRMED.
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IN RE INTEREST OF DESTINY S., A CHILD UNDER 18 YEARS OF AGE.  
STATE OF NEBRASKA, APPELLEE, v. RANDALL S. AND 
LINDA S., APPELLEES, AND DOROTHY B., APPELLANT.  

639 N.W.2d 400 

Filed February 22, 2002. No. S-01-170.  

1. Juvenile Courts: Judgments: Appeal and Error. Cases arising under the Nebraska 
Juvenile Code are reviewed de novo on the record, and an appellate court is required 
to reach a conclusion independent of the trial court's findings. In reviewing questions 
of law arising in such proceedings, an appellate court reaches a conclusion indepen
dent of the lower court's ruling.  

2. Interventions. The interest required as a prerequisite to intervention under Neb. Rev.  
Stat. § 25-328 (Reissue 1995) is a direct and legal interest of such character that the 
intervenor will lose or gain by the direct operation and legal effect of the judgment 
which may be rendered in the action.  

3. Parent and Child: Intent: Proof: Words and Phrases. A person standing in loco 
parentis to a child is one who has put himself or herself in the situation of a lawful 
parent by assuming the obligations incident to the parental relationship, without going 
through the formalities necessary to a legal adoption, and the rights, duties, and lia
bilities of such person are the same as those of the lawful parent. The assumption of 
the relationship is a question of intention, which may be shown by the acts and dec
larations of the person alleged to stand in that relationship.  

4. Parent and Child. In order to stand in loco parentis, one must assume all obligations 
incident to the parental relationship. These obligations include providing support for 
the child and providing day-to-day care for the child.  

5. _ . Once the person alleged to be in loco parentis no longer discharges all duties 
incident to the parental relationship, the person is no longer in loco parentis.  

6. _. Termination of the in loco parentis relationship also terminates the correspond
ing rights and responsibilities afforded thereby.  

7. Juvenile Courts: Interventions: Parent and Child: Notice. A foster parent does not 
have an interest in the placement of an adjudicated child sufficient to warrant inter
vention in juvenile proceedings as a matter of right. However, such person is entitled 
to notice and an opportunity to participate in all court reviews pertaining to a child in 
foster care placement.  

Appeal from the County Court for Dodge County: DANIEL J.  
BECKWITH, Judge. Affirmed.  

David C. Mitchell, of Yost, Schafersman, Lamme, Hillis, 
Mitchell, Schulz & Twidwell, P.C., L.L.O., and, on brief, 
Catherine L. Shugrue-Schaffner, P.C., L.L.O., for appellant.  

Joe Stecher, Dodge County Attorney, and Kevin J. Slimp for 
appellee State of Nebraska.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
Dorothy B. appeals from an order of the county court for 

Dodge County, sitting as a juvenile court, overruling her motion 
for leave to intervene in a juvenile dependency proceeding to 
determine the final placement of her great-granddaughter, an 
adjudicated child, and further overruling her motion for discovery.  

BACKGROUND 
Destiny S. was born on December 24, 1993. Dorothy is the 

child's biological maternal great-grandmother. On December 12, 
1996, the Dodge County Court, sitting as a juvenile court, con
ducted a detention hearing and concluded that Destiny should be 
removed from her mother's home and placed in the temporary 
custody of the Nebraska Department of Social Services, now the 
Nebraska Department of Health and Human Services (DHHS).  
On January 13, 1997, the court adjudicated Destiny to be a child 
within the meaning of Neb. Rev. Stat. § 43-247(3)(a) (Cum.  
Supp. 1996) and ordered that she remain in the temporary cus
tody of DHHS. Upon removal from her mother's home in 
December 1996, Destiny resided with Dorothy at her home in 
Fremont, Nebraska.  

On October 9, 1998, after both of her biological parents 
relinquished their parental rights, Destiny was adopted by 
Randall S. and Linda S. Destiny resided in Fremont with 
Randall and Linda from March 27, 1998, until May 5, 2000, 
when the State filed a petition alleging that Destiny was a child 
as defined in § 43-247(3)(a) due to physical abuse by Randall.  
At that time, Destiny was removed from Randall and Linda's 
home and placed in the temporary custody of DHHS, which 
placed her in the care of foster parents.  

At an adjudication hearing on May 31, 2000, the court 
accepted relinquishments of parental rights executed by Randall 
and Linda, Destiny's adoptive parents. Thereupon, the court adju
dicated Destiny to be a child within the meaning of § 43-247(3)(a) 
and directed that she remain in the custody of DHHS pending fur
ther proceedings. The court ordered DHHS to submit a perma
nency plan within 30 days and further directed that Dorothy be
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included in planning and given notice of all further proceedings.  
The judge referred to Dorothy as "one person that Destiny has had 
as a constant in her life." Dorothy's counsel entered an appearance 
on June 13.  

At a dispositional hearing held on July 5, 2000, DHHS filed 
a plan recommending that Destiny remain in its custody with a 
permanency goal of placement with an adoptive family. Dorothy 
appeared with counsel. Referring to Dorothy as "the one stable 
influence family connection that [Destiny has] had consistently 
throughout her life," the court inquired as to whether Dorothy 
was being considered for adoptive placement. The DHHS case
worker replied that Dorothy, as well as several other persons, 
was under consideration. Through counsel, Dorothy expressed 
her strong desire to be considered as an adoptive parent. The 
court approved the plan to place Destiny for adoption and con
tinued the hearing for 60 days to permit a professional evalua
tion of the various adoptive placements under consideration.  

Another hearing was held on August 16, 2000, to consider a 
request by DHHS for a change in Destiny's foster placement.  
The guardian ad litem recommended, on a "short term basis 
only," that Destiny be placed with Dorothy subject to substantial 
and regular visitation with other persons who were being con
sidered as prospective foster parents. At the conclusion of the 
hearing, the court advised Dorothy, who was present with coun
sel, that Destiny would be placed with her "as a grandmother" 
pending future resolution of placement issues. An order approv
ing temporary placement with Dorothy was entered on August 
24. The order included a requirement of liberal visitations by 
other prospective adoptive parents and a requirement that nei
ther Dorothy nor the other prospective adoptive parents discuss 
the issue of permanent placement with Destiny.  

On January 5, 2001, another hearing was held to change 
Destiny's temporary placement. Based upon testimony from a 
caseworker who was attempting to place Destiny for adoption, the 
court approved the change recommended by DHHS and placed 
Destiny with Destiny's cousin, a prospective adoptive parent, 
finding that the change was in Destiny's best interests. Dorothy 
was given notice of all the juvenile proceedings described above 
and was represented by counsel at such proceedings.
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On January 4, 2001, prior to the second hearing on the tempo
rary placement change, Dorothy filed a motion for leave to inter
vene and a motion for discovery. In the motion to intervene, 
Dorothy asserted her biological relationship to Destiny and her 
role as Destiny's "primary caretaker" and "the only individual 
with whom Destiny . . . has established a meaningful bond." 
Dorothy further alleged that DHHS was "embarking on a course 
which will, if adopted by the Court, effectively eliminate 
[Dorothy's] role as primary caretaker as well as any rights which 
[Dorothy] may otherwise have as to be considered as an adoptive 
parent or have meaningful visitation rights." Finally, Dorothy 
alleged that permitting her to intervene in the juvenile proceed
ing would be in Destiny's best interests.  

The State filed an objection to Dorothy's motion asserting that 
she lacked legal standing to intervene. Evidence concerning the 
motion was received at the January 5, 2001, temporary placement 
hearing. On January 12, the court entered an order overruling 
Dorothy's motion to intervene, as well as her motion for discov
ery. The court determined that Dorothy and Destiny's cousin were 

parties of interest, only as it applies to their qualification to 
serve as placement for Destiny, and therefore, may present 
evidence regarding their qualifications. They are not par
ties of interest allowing discovery, questioning, cross
examining, or calling witnesses beyond that that is person
ally applicable to their qualifications for consideration of 
the Court.  

From this order, Dorothy perfected this timely appeal, which we 
removed to our docket on our own motion pursuant to our 
authority to regulate the dockets of the appellate courts of this 
state. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).  

ASSIGNMENTS OF ERROR 
Dorothy assigns that the juvenile court erred in (1) failing to 

recognize that she was an interested party as a matter of law as 
Destiny's great-grandmother, who is of good moral character and 
was "suitable family"; (2) failing to recognize her right to inter
vene as a foster parent; (3) failing to allow her to intervene as a 
person who stood in loco parentis to Destiny; (4) failing to rec
ognize that she had a justiciable interest in the controversy, thus
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giving her the right to intervene; (5) failing to allow her to inter
vene as a matter of equitable discretion; (6) failing to find that 
any combination of the foregoing provided a basis for interven
tion; (7) failing to receive evidence in support of her motion for 
leave to intervene; and (8) overruling her motion for discovery.  

STANDARD OF REVIEW 
[1] Cases arising under the Nebraska Juvenile Code, Neb. Rev.  

Stat. §§ 43-245 through 43-2,129 (Reissue 1998), are reviewed 
de novo on the record, and an appellate court is required to reach 
a conclusion independent of the trial court's findings. In re 
Interest of Kayle C. & Kylee C., 253 Neb. 685, 574 N.W.2d 473 
(1998). In reviewing questions of law arising in such proceed
ings, an appellate court reaches a conclusion independent of the 
lower court's ruling. Id.  

ANALYSIS 
The Nebraska Juvenile Code defines "parties" as the juvenile 

over which the juvenile court has jurisdiction under § 43-247 
and his or her parent, guardian, or custodian. § 43-245(11). The 
juvenile code contains no specific provisions governing the 
rights of other persons to intervene in juvenile proceedings.  
However, juvenile proceedings are civil in nature. See, In re 
Interest of A.M.H., 233 Neb. 610, 447 N.W.2d 40 (1989); In re 
Interest of Theodore W, 4 Neb. App. 428, 545 N.W.2d 119 
(1996). Moreover, such proceedings must be fundamentally fair.  
See In re Interest of Kassara M., 258 Neb. 90, 601 N.W.2d 917 
(1999). We therefore look to the rules governing intervention in 
civil proceedings as a guidepost in determining whether an indi
vidual has a right to intervene in juvenile proceedings.  

[2] Generally, intervention in civil actions is governed by Neb.  
Rev. Stat. § 25-328 (Reissue 1995), which permits intervention by 
one "who has or claims an interest in the matter in litigation, in 
the success of either of the parties to an action, or against both.' 
The interest required as a prerequisite to intervention under this 
statute is a direct and legal interest of such character that the 
intervenor will lose or gain by the direct operation and legal effect 
of the judgment which may be rendered in the action. Ruzicka v.  
Ruzicka, 262 Neb. 824, 635 N.W.2d 528 (2001); In re Interest of 
Kayle C. & Kylee C, supra. One seeking to intervene in an action
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must submit a petition setting forth the facts on which the inter
vention rests. Ruzicka v. Ruzicka, supra; In re Interest of Kiana T, 
262 Neb. 60, 628 N.W.2d 242 (2001); Neb. Rev. Stat. § 25-330 
(Reissue 1995). Here, Dorothy filed a pleading styled as a 
"motion" alleging specific facts upon which she bases her 
claimed right to intervene. It appears that the parties and the juve
nile court treated this document as a petition, as do we.  

In In re Interest of Kayle C. & Kylee C., supra, we held that 
grandparents had an interest sufficient to permit them to inter
vene in juvenile proceedings where parental rights had not been 
terminated. This determination was based upon three factors: 
(1) the statutory right of grandparents to seek visitation rights 
with their minor grandchildren pursuant to Neb. Rev. Stat.  
§§ 43-1801 to 43-1803 (Reissue 1998), (2) the potential for tem
porary placement of the children with their grandparents pur
suant to § 43-284, and (3) the potential termination of the rela
tionship between the grandparents and the grandchildren if the 
juvenile proceeding resulted in termination of parental rights 
under the holding in In re Interest of Ditter, 212 Neb. 855, 326 
N.W.2d 675 (1982).  

The instant case, however, differs in substantial respects from 
In re Interest of Kayle C. & Kylee C., supra. Because § 43-1801 
defines "grandparent" as "the biological or adoptive parent of a 
minor child's biological or adoptive parent," a great-grandparent 
would have no statutory right to seek visitation pursuant to 
§ 43-1802. Moreover, the record in this case reflects the fact that 
the parental rights of Destiny's biological mother had been ter
minated by relinquishment before Dorothy sought to intervene.  
In In re Interest of Ditter supra, we held that once parental 
rights have been terminated as to a natural parent, the natural 
parents of the parent whose rights have been terminated are not 
entitled to continue visitation with their grandchildren as a mat
ter of right. We based this conclusion on the "generally accepted 
view" that 

if we are principally concerned with the best interests of 
the child . . . and by terminating parental rights we intend 

to divest any tie between the parent and child so that we 
may, as quickly as possible, find an adoptive family for the 
child and permit the child to begin anew, then little purpose
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would be served in continuing family ties between the 
grandparents and the child to be adopted.  

(Citations omitted.) In re Interest of Ditter, 212 Neb. at 857, 326 
Neb. at 676. Applying this rationale, any interest or right which 
Dorothy may have had solely by virtue of her biological rela
tionship to Destiny ceased to exist when the parental rights of 
the biological mother were terminated.  

However, in seeking to intervene in this proceeding, Dorothy 
does not rely solely upon her biological relationship with 
Destiny, but also upon the fact that she was serving as the child's 
foster parent at the time her motion to intervene was filed. She 
also bases her claimed right to intervene upon an assertion that 
"she has stood in loco parentis during a majority of the upbring
ing of Destiny." Brief for appellant at 27.  

[3-6] A person standing in loco parentis to a child is one who 
has put himself or herself in the situation of a lawful parent by 
assuming the obligations incident to the parental relationship, 
without going through the formalities necessary to a legal adop
tion, and the rights, duties, and liabilities of such person are the 
same as those of the lawful parent. Hamilton v. Foster, 260 Neb.  
887, 620 N.W.2d 103 (2000); Weinand v. Weinand, 260 Neb.  
146, 616 N.W.2d 1 (2000). The assumption of the relationship is 
a question of intention, which may be shown by the acts and 
declarations of the person alleged to stand in that relationship.  
Id. In order to stand in loco parentis, one must assume all obli
gations incident to the parental relationship. Id. These obliga
tions include providing support for the child and providing day
to-day care for the child. Id. Once the person alleged to be in 
loco parentis no longer discharges all duties incident to the 
parental relationship, the person is no longer in loco parentis. Id.  
Termination of the in loco parentis relationship also terminates 
the corresponding rights and responsibilities afforded thereby.  
Id. See, also, State on behalf of Hopkins v. Batt, 253 Neb. 852, 
573 N.W.2d 425 (1998); State on behalf of J.R. v. Mendoza, 240 
Neb. 149, 481 N.W.2d 165 (1992); Hickenbottom v.  
Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 (1991).  

The record reflects that Destiny lived with Dorothy from 
December 10, 1996, until March 27, 1998, when she was 
placed with Randall and Linda, who eventually adopted her.
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Assuming without deciding that Dorothy stood in loco parentis 
to Destiny during this period, the subsequent adoption clearly 
would have terminated such status. Following the adoptive par
ents' relinquishment of parental rights and the adjudication 
under § 43-247(3)(a) in June 2000, Destiny was temporarily 
placed with Dorothy under what was, at most, a short-term fos
ter placement pending professional evaluation of prospective 
adoptive parents, including Dorothy. The court clearly 
informed Dorothy on the record that Destiny was being placed 
in her care "as a grandmother" and that future decisions regard
ing placement would be made by the court. Under these cir
cumstances, Dorothy did not stand in loco parentis to Destiny 
at the time Dorothy filed her motion for leave to intervene and 
therefore cannot assert any direct and legal interest derived 
from such status as a basis for intervention.  

In support of Dorothy's argument that her status as a foster 
parent affords the requisite interest to permit intervention, she 
relies upon In re Interest of Levey, 211 Neb. 66, 317 N.W.2d 760 
(1982), and In re Interest of Jorius G. & Cheralee G., 249 Neb.  
892, 546 N.W.2d 796 (1996). In re Interest of Levey was an 
appeal from an order terminating the parental rights of the adju
dicated juveniles' biological mother. The opinion notes that the 
prospective adoptive parents and current foster parents of the 
children had filed a petition for intervention, which was allowed 
by the juvenile court over the mother's objection. However, the 
question of whether this decision constituted error was not 
raised in the appeal and therefore not addressed by this court. In 
re Interest of Levey, therefore, provides little guidance and no 
useful precedent.  

Although it does not specifically address intervention in a juve
nile proceeding, In re Jorius G. & Cheralee G. is somewhat more 
helpful. In that case, DHHS filed notice of a change of foster care 
placement for two children who had been adjudicated under 
§ 43-247(3)(a). The biological mother had previously entered into 
an "open adoption agreement" which purported to relinquish 
parental rights in favor of the foster parents, Dee and Leonard 
Brown. When DHHS sought to change placement of the children 
from the Browns to a relative of the children's father, the Browns 
appeared at the hearing and presented evidence in opposition to
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the change. After reviewing the evidence, the county court held 
that change of placement was not in the children's best interests, 
and a juvenile review panel affirmed. On appeal, DHHS argued 
that the Browns, as foster parents, did not have standing to object 
to the plan to change placement.  

In resolving this issue, we examined the relationship between 
the Nebraska Juvenile Code and the Foster Care Review Act, as 
then in effect. See Neb. Rev. Stat. §§ 43-1301 to 43-1318 
(Reissue 1993). We noted that § 43-285(2) and (3) (Reissue 
1993) permitted an "interested party" to object to a change in 
placement of an adjudicated juvenile and offer proof that a pro
posed placement plan is not in the juvenile's best interests. We 
then noted that the Foster Care Review Act addressed place
ments of neglected, dependent, or delinquent children, including 
children adjudicated pursuant to § 43-247(3)(a) of the juvenile 
code. Determining that the standing provisions of the Foster 
Care Review Act found in § 43-1314 could be used as an aid to 
determine who is an interested party under § 43-285, we held 
that because § 43-1314 required that foster parents be given 
notice and a right to participate in all court reviews pertaining to 
a child in foster placement, the Browns had "standing to partic
ipate in the foster care placement review as foster parents." In re 
Interest of Jorius G. & Cheralee G., 249 Neb. at 896, 546 
N.W.2d at 799. We determined that the Browns had standing for 
the additional reason that the biological mother had relinquished 
the children for adoption by them.  

As it did at the time of the decision in In re Jorius G. & 
Cheralee G., § 43-1314 currently provides that foster parents 
must be given notice and an opportunity to participate in court 
reviews pertaining to a child in foster care placement. However, 
in 1998, the statute was amended to add the following language: 
"Notice to the foster parent, preadoptive parent, or relative pro
viding care shall not be construed to require that such foster par
ent, preadoptive parent, or relative be made a party to the review 
solely on the basis of such notice and opportunity to be heard." 
1998 Neb. Laws, L.B. 1041.  

[7] Using § 43-1314 as an aid, as we did in In re Interest of 
Jorius G. & Cheralee G., 249 Neb. 892, 546 N.W.2d 796 (1996), 
we conclude that a foster parent does not have an interest in the
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placement of an adjudicated child sufficient to warrant inter
vention in juvenile proceedings as a matter of right. However, 
such person is entitled to notice and an opportunity to partici
pate in all court reviews pertaining to a child in foster care 
placement. In the instant case, the juvenile court required that 
Dorothy be given notice and an opportunity to participate in 
future hearings regarding Destiny's placement and permanency 
plan. Its determination that neither Dorothy nor Destiny's 
cousin was a "part[y] of interest allowing discovery, question
ing, cross-examining, or calling witnesses beyond that that is 
personally applicable to their qualifications for consideration of 
the Court" is consistent with the provisions of § 43-1314.  
Accordingly, the court did not err in denying Dorothy's motion 
to intervene as a party.  

Finally, we consider Dorothy's contention that the district 
court erred in denying her motion for discovery, filed contem
poraneously with her motion seeking leave to intervene. We 
construe the court's order discussed above as entitling Dorothy 
to limited discovery on matters pertaining specifically to her 
personal qualifications to become Destiny's adoptive parent.  
Dorothy's motion for discovery was not so limited, and the 
juvenile court therefore did not err in overruling it.  

Dorothy's remaining assignment of error is that the court 
erred in failing to allow her to intervene as a matter of equitable 
discretion. We have recognized an equitable intervention proce
dure separate from that outlined in the statutes. Colman v.  
Colman Foundation, Inc., 199 Neb. 263, 258 N.W.2d 128 (1977) 
(holding trial court may, independent of statute, allow interven
tion as matter of discretion); State ex rel. City of Grand Island v.  
Tillman, 174 Neb. 23, 115 N.W.2d 796 (1962) (recognizing that 
intervention may be allowed by court of equity in its discretion 
in proper case); Department of Banking v. Stenger, 132 Neb.  
576, 272 N.W. 403 (1937) (finding that equitable intervention 
exists independent of statute and is in discretion of court). These 
cases clearly establish, however, that any right to equitable inter
vention is reviewed for an abuse of discretion by the lower court.  
On the instant facts, the juvenile court did not abuse its discre
tion in denying Dorothy's motion for leave to intervene, and 
thus, this assignment is without merit.
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CONCLUSION 
For the reasons discussed herein, we conclude that the juve

nile court did not err in denying Dorothy's motions for leave to 
intervene and for discovery. Although denying leave to intervene 
as a party, the court properly and correctly recognized Dorothy's 
right to notice and limited participation in this proceeding as a 
foster parent and potential adoptive parent. We therefore affirm 
the order of the juvenile court.  

AFFIRMED.  
MILLER-LERMAN, J., dissenting.  
I respectfully disagree with the majority's conclusion that 

there was no abuse of discretion in denying Dorothy equitable 
intervention. I would reverse.  

I agree that Dorothy does not have a "direct and legal inter
est" which would mandate intervention in this proceeding as a 
matter of right. Further, as the majority notes, Neb. Rev. Stat.  
§ 43-1314 (Reissue 1998) was amended in 1998 to provide that 
"notice" such as Dorothy received shall not be construed to 
require that an individual receiving such notice be made a party.  
However, § 43-1314 does not preclude an individual who 
receives such notice from being made a party.  

We have noted that "[t]he courts recognize two methods by 
which intervention may be accomplished. One is statutory and 
is allowed as a matter of right .... The other is a matter of equi
table discretion . . .. This existed prior to the enactment of the 
statute, and still exists independent thereof." Department of 
Banking v. Stenger, 132 Neb. 576, 577, 272 N.W. 403, 404 
(1937). Equitable intervention is reviewed for an abuse of dis
cretion. See id.  

A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to 
act or refrains from acting, and the selected option results 
in a decision which is untenable and unfairly deprives a lit
igant of a substantial right or a just result in matters sub
mitted for disposition through a judicial system.  

Peterv. Peter, 262 Neb. 1017, 1022,637 N.W.2d 865, 871 (2002).  
A review of the record shows that "checkered" results have 

been delivered by the public systems charged with vigilance in 
facilitating the best interests of the parentless child involved.
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See Colman v. Colman Foundation, Inc., 199 Neb. 263, 266, 258 
N.W.2d 128, 129 (1977) (White, J., dissenting) (referring to 
"checkered course" of the proceedings therein and concluding 
that equitable intervention should have been allowed). Indeed, 
the court in this case acknowledged that Dorothy has been the 
"one person that Destiny has had as a constant in her life." In 
view of prior proceedings and the unique posture of the partici
pants in this case, I would conclude that it was an abuse of dis
cretion not to allow equitable intervention by Dorothy.  

WRIGHT and MCCORMACK, JJ., join in this dissent.  

STATE OF NEBRASKA, APPELLEE, V.  
TRAVIs J. BISHOP, APPELLANT.  

639 N.W.2d 409 

Filed February 22, 2002. No. S-01-291.  

1. Postconviction: Proof: Appeal and Error. A criminal defendant requesting post
conviction relief must establish the basis for such relief, and the factual findings of the 
district court will not be disturbed unless they are clearly erroneous.  

2. Postconviction: Judgments: Appeal and Error. Whether a claim raised in a post
conviction proceeding is procedurally barred is a question of law. When reviewing a 
question of law, an appellate court reaches a conclusion independent of the lower 
court's ruling.  

3. Criminal Law: Penalties and Forfeitures: Double Jeopardy. Neb. Rev. Stat.  
§ 28-431 (Cum. Supp. 2000) is criminal in nature, and in forfeiture proceedings 
brought pursuant to the statute, jeopardy attaches when evidence is first presented to 
the trier of fact.  

4. Criminal Law: Effectiveness of CounseL A criminal defendant's right to effective 
assistance of counsel is one of the foundations upon which our criminal justice sys
tem is built.  

5. Convictions: Right to CounseL A conviction obtained in violation of a defendant's 
right to counsel is void.  

6. Effectiveness of Counsel: Proof. To state a claim of ineffectiveness of counsel under 
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), 
and demonstrate that a conviction must be overturned, a defendant must show that his 
or her counsel's performance was deficient and that this deficient performance actu
ally prejudiced the defense.  

7. Postconviction: Pleas: Waiver: Effectiveness of CounseL Normally, a voluntary 
guilty plea waives all defenses to a criminal charge. However, in a postconviction 
action brought by a defendant convicted on the basis of a guilty plea, a court will con
sider an allegation that the plea was the result of ineffective assistance of counsel.
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8. Pleas. A plea of no contest is equivalent to a plea of guilty.  
9. Rules of the Supreme Court: Judgments: Final Orders: Appeal and Error: 

Words and Phrases. A cross-appeal must be properly designated, pursuant to Neb.  
Ct. R. of Prac. 9D(4) (rev. 2000), if affirmative relief is to be obtained. Affirmative 
relief, for purposes of appeal, is a reversal, vacation, or modification of a lower court's 
judgment, decree, or final order.  

10. Postconviction: Constitutional Law: Right to Counsel: Appeal and Error. The 
Nebraska Postconviction Act provides that if a court finds that there was such a denial 
or infringement of the rights of the prisoner as to render the judgment void or void
able under the state or federal Constitution, the court shall vacate and set aside the 
judgment and shall discharge the prisoner or resentence him or her or grant a new trial 
as may appear appropriate. Where the evidence establishes that such denial or 
infringement occurred only at the appeal stage of the former criminal proceedings, the 
postconviction remedy may be limited to a new direct appeal only.  

I1. Postconviction: Effectiveness of Counsel: Appeal and Error. When a person 
seeking postconviction relief has different counsel on appeal than at trial, the motion 
for postconviction relief is procedurally barred if the person seeking relief (1) knew 
of the issues assigned in the postconviction motion at the time of the direct appeal, 
(2) failed to assign those issues on direct appeal, and (3) did not assign as error the 
failure of appellate counsel on direct appeal to raise the issues assigned in the post
conviction motion.  

12. _ : ___ A determination of whether or not a defendant was prejudiced by 
appellate counsel's failure to argue ineffective assistance of trial counsel on direct 
appeal necessarily requires a court in a postconviction proceeding to consider whether 
or not trial counsel was actually ineffective.  

Appeal from the District Court for Douglas County: PATRICIA 
A. LAMBERTY, Judge. Affirmed in part, and in part reversed and 
remanded with directions.  

Michael D. Nelson, of Nelson McClellan, for appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
Travis J. Bishop appeals from an order of the district court for 

Douglas County granting him postconviction relief in the form 
of a new direct appeal. He contends that because he received 
ineffective assistance of counsel at both the trial and appellate 
levels, his conviction and sentence should be vacated.
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FACTS 
On December 10, 1998, Bishop was arrested in Douglas 

County and charged with various offenses, including unlawful 
possession of cocaine with intent to deliver and possession of 
money used or intended to be used to facilitate a violation of 
Neb. Rev. Stat. § 28-416 (Cum. Supp. 1998). The police seized 
$835 in cash from Bishop at the time of his arrest. On December 
14, Bishop appeared with counsel before the Douglas County 
Court on the criminal charges and a date for a preliminary hear
ing was set.  

On December 16, 1998, the State filed a "Petition for 
Disposition of Seized Property" in the district court for Douglas 
County pursuant to Neb. Rev. Stat. § 28-431 (Cum. Supp. 2000).  
The petition was captioned "The State of Nebraska, Plaintiff, vs.  
Eight Hundred Thirty Five Dollars in U.S. Currency, Defendant, 
and Travis J. Bishop, Interested Party." The State alleged that the 
money seized from Bishop on December 10 was intended for 
use to facilitate transactions involving controlled substances.  
The petition alleged that the "owner of the money is believed to 
be Travis J. Bishop." 

Bishop was served with a copy of the petition by certified 
mail. The summons notified Bishop that he had been sued by the 
State and that he had 30 days to file an appropriate written 
response in answer to the petition "or such Petition will be taken 
as true and judgment entered accordingly for the relief 
demanded." Bishop did not answer or appear. Following an evi
dentiary hearing, the district court entered a decree on January 
25, 1999, finding that the $835 seized from Bishop was used to 
facilitate a violation of § 28-416. The court ordered the $835 
forfeited to the State.  

On March 12, 1999, Bishop waived his right to a preliminary 
hearing and was bound over for trial on the criminal possession 
charges. On May 28, we decided State v. Franco, 257 Neb. 15, 
594 N.W.2d 633 (1999), in which we held that forfeiture pro
ceedings under § 28-431 are criminal in nature and that double 
jeopardy rights are violated when the State seeks to impose 
cumulative punishments for drug possession and forfeiture in 
separate proceedings.
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Bishop's original attorney died on July 27, 1999, and the 
attorney's son, who was also an attorney and with whom the 
original attorney shared an office, assumed responsibility for 
Bishop's legal defense. On August 23, Bishop, while repre
sented by this attorney, entered a plea of no contest to the charge 
of unlawful possession with intent to deliver a controlled sub
stance. Before accepting the plea, the court asked defense coun
sel if he believed that the plea was consistent with the law and 
the facts and in Bishop's best interests. The attorney replied, "I 
believe it is in his best interests, and I can see no benefit to be 
obtained by proceeding to trial in this matter." On December 23, 
Bishop was sentenced to a term of 8 to 10 years' imprisonment.  

On January 21, 2000, Bishop filed a pro se notice of appeal.  
The Douglas County public defender was appointed as his 
appellate counsel. The assistant public defender assigned to the 
case wrote to Bishop on February 11, informing him that the 
appellate brief was due April 12 and inviting Bishop to contact 
her with any questions or concerns. In a subsequent letter, this 
attorney informed Bishop that she had filed the brief on his 
behalf and enclosed a copy. Other than this correspondence, 
Bishop's appellate counsel had no contact with him before she 
filed his appellate brief. The only assignment of error set forth 
in the brief was a claim that Bishop's sentence was excessive.  

Appellate counsel subsequently received a letter from 
Bishop dated May 18, 2000, in which he stated that he had been 
trying to contact her for a month. In the letter, Bishop asked 
counsel to contact him regarding additional issues he wished to 
include in his appellate brief. He also requested copies of vari
ous documents pertaining to his case including those from the 
forfeiture proceeding.  

On or about April 20, 2000, Bishop filed a pro se motion in 
the Nebraska Court of Appeals requesting leave to file a supple
mental brief. In this motion, Bishop stated that his appellate 
counsel had failed to communicate with him despite his efforts 
to contact her. Bishop further stated in the motion that he wished 
to argue on appeal that his trial counsel was ineffective, 
although he made no specific reference to a double jeopardy 
issue at that time.
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On May 23, 2000, Bishop's appellate counsel received a copy 
of his motion and responded in a letter to him on the same date.  
She advised Bishop that his appeal was limited to matters which 
were reflected in the appellate record and that none of the addi
tional issues he sought to raise in a supplemental brief were set 
forth in the record. She specifically advised him that "[t]he 
issues that you wish to raise regarding ineffective assistance of 
counsel are properly raised on a Motion for Postconviction 
Relief. This Motion can not [sic] be raised until your appeal to 
the Nebraska Court of Appeals is final." On May 26, the 
Nebraska Court of Appeals summarily affirmed Bishop's con
viction and sentence and denied as moot his motion to file a sup
plemental brief. His appellate counsel notified him of this action 
by letter dated May 30, 2000, and advised him that he should 
begin the postconviction process.  

On June 23, 2000, Bishop filed a verified motion for post
conviction relief in which he alleged that his trial counsel was 
ineffective in failing to raise the issue of the prior forfeiture to 
the district court. With leave of court, he subsequently filed an 
amended motion in which he alleged facts pertaining to the 
seizure and forfeiture of the $835 in cash from his person at the 
time of his arrest on December 10, 1998. He alleged that he 
informed his trial counsel of these facts prior to entering his plea 
and that he entered his plea on the advice of said counsel. He 
further alleged that if he had been advised that the possession 
case was a separate criminal prosecution for the same offense 
involved in the forfeiture, he would have contested the charge.  
Bishop further alleged that his trial counsel was ineffective for 
failing to be fully informed of the facts and law and for failing 
to file a plea in bar or other appropriate motion to the charges in 
the possession case.  

Bishop also alleged that his appellate counsel provided inef
fective assistance because she failed to meet with him or other
wise discuss his case prior to filing the appellate brief and 
because she failed to assign as error the ineffective assistance of 
trial counsel in the direct appeal in order to preserve his right to 
postconviction relief. Bishop alleged that but for the ineffective 
assistance of his counsel, he would not have been convicted in 
the criminal possession case.
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An evidentiary hearing on Bishop's amended postconviction 
motion was held on September 12, 2000. Bishop testified that all 
of the allegations in his amended motion were true. The attorney 
who represented him at the time of his plea testified via deposi
tion that he represented Bishop only with respect to the posses
sion charges and was not involved in any "money issue." He 
admitted that he had seen police reports indicating that $835 
was seized from Bishop at the time of his arrest and that he was 
aware of the decision in State v. Franco, 257 Neb. 15, 594 
N.W.2d 633 (1999), prior to the date on which Bishop entered 
his plea. He testified, however, that at all times prior to Bishop's 
entering a plea to the possession charges, he was completely 
unaware of the forfeiture proceedings and had not been advised 
of their existence by either the county attorney or Bishop.  

The deposition of Bishop's appellate counsel was received 
in evidence at the postconviction hearing. In her testimony, 
appellate counsel admitted that at the time of her May 23, 
2000, letter to Bishop, she was aware of Nebraska cases hold
ing that an issue which could have been but was not raised on 
direct appeal is procedurally barred in a postconviction action.  
She further testified that when she received Bishop's letter of 
May 18, 2000, requesting copies of documents from the for
feiture proceedings and stating his allegations of ineffective 
assistance of trial counsel, she did not recognize a potential 
issue for appeal because there was nothing in the appellate 
record to support his claims and the time for filing the appel
late brief had already passed.  

The district court entered a detailed order on February 5, 
2001, finding that Bishop had received ineffective assistance of 
counsel and granting him postconviction relief in the form of a 
new direct appeal. The court held that Bishop's appellate coun
sel was deficient in failing to investigate issues outside the four 
corners of the recorded proceedings and thus failing to discover 
the prior forfeiture action. In addressing whether appellate 
counsel's performance was prejudicial to Bishop, the court ana
lyzed "how the result of the proceeding would have been differ
ent had Appellate Counsel argued on appeal that the Defendant's 
trial counsel . . . rendered ineffective assistance." In this analy
sis, the court found that trial counsel admitted that a review of
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the police reports would have made him aware of the seizure of 
the $835 and that he was admittedly aware of the holding in 
State v. Franco, supra, prior to the date on which Bishop entered 
his plea. The court concluded that there was a reasonable prob
ability that had the double jeopardy defense been asserted by 
trial counsel prior to sentencing, the result of the proceeding 
would have been different and that thus, Bishop made a show
ing of ineffective assistance of appellate counsel for failing to 
raise the issue of ineffective assistance of trial counsel.  

With respect to the remedy, the district court reasoned that 
because Bishop failed to raise the issue of ineffective assistance 
of trial counsel on direct appeal, he was procedurally barred 
from making such claim in a postconviction action. The court 
thus concluded that Bishop was only entitled "at this time" to a 
new direct appeal, in which he could raise the issue of ineffec
tive assistance of his trial counsel. Bishop filed a motion for 
reconsideration, which the court denied. He then filed this 
timely appeal. We granted Bishop's petition to bypass.  

ASSIGNMENTS OF ERROR 
Bishop assigns that (1) his trial counsel was ineffective in 

failing to raise the double jeopardy defense after jeopardy 
attached at the prior forfeiture proceeding, (2) his appellate 
counsel was ineffective in failing to raise the issue of trial coun
sel's ineffective assistance in the direct appeal, (3) he was prej
udiced by the deficient performance of both trial and appellate 
counsel, and (4) the district court erred by finding that he was 
procedurally barred from the full relief sought in his motion and 
therefore failing to vacate the conviction and sentence.  

STANDARD OF REVIEW 
[1] A criminal defendant requesting postconviction relief 

must establish the basis for such relief, and the factual findings 
of the district court will not be disturbed unless they are clearly 
erroneous. State v. Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001); 
State v. Brunzo, 262 Neb. 598, 634 N.W.2d 767 (2001).  

[2] Whether a claim raised in a postconviction proceeding is 
procedurally barred is a question of law. When reviewing a 
question of law, an appellate court reaches a conclusion inde
pendent of the lower court's ruling. State v. Hunt, supra.
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ANALYSIS 
[3] Section 28-431 is a component of the Uniform Controlled 

Substances Act as adopted in Nebraska. See Neb. Rev. Stat.  
§ 28-401 et seq. (Reissue 1995, Cum. Supp. 2000 & Supp.  
2001). The statute authorizes the seizure and forfeiture of vari
ous types of personal property used or intended to be used in 
connection with illegal trafficking of controlled substances, 
including "all money used, or intended to be used, to facilitate a 
violation of the act," § 28-431(1)(g). In State v. Franco, 257 
Neb. 15, 24, 594 N.W.2d 633, 640 (1999), we held that § 28-431 
was criminal in nature and that in forfeiture proceedings brought 
pursuant to the statute, "jeopardy attaches when evidence is first 
presented to the trier of fact." Applying these principles, we held 
that under the protection against double jeopardy afforded by 
the 5th and 14th Amendments to the U.S. Constitution and arti
cle I, § 12, of the Nebraska Constitution, a separate subsequent 
prosecution for possession of a controlled substance with intent 
to deliver in violation of § 28-416(1)(a) was barred. We reached 
the same conclusion on similar facts in State v. Spotts, 257 Neb.  
44, 595 N.W.2d 259 (1999).  

Franco and Spotts were decided after the forfeiture of the 
money seized from Bishop at the time of his arrest but before 
Bishop entered his no contest plea to a charge of unlawful pos
session of a controlled substance with intent to deliver. Reduced 
to its essence, Bishop's postconviction claim is that instead of 
advising him to enter a plea, his trial counsel should have 
informed him of the double jeopardy defense arising from the 
forfeiture and asserted it on his behalf in order to obtain a dis
missal of the criminal charges filed against him. Bishop contends 
that his conviction was the product of a deprivation of his Sixth 
Amendment right to effective assistance of counsel and should 
therefore be vacated under the postconviction remedy afforded 
by Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1995).  

[4-8] A criminal defendant's right to effective assistance of 
counsel is one of the foundations upon which our criminal justice 
system is built. State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 
(2000). A conviction obtained in violation of a defendant's right 
to counsel is void. State v. Stott, 255 Neb. 438, 586 N.W.2d 436 
(1998). To state a claim of ineffectiveness of counsel under
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Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.  
Ed. 2d 674 (1984), and demonstrate that a conviction must be 
overturned, a defendant must show that his or her counsel's per
formance was deficient and that this deficient performance actu
ally prejudiced the defense. State v. Ildefonso, 262 Neb. 672, 634 
N.W.2d 252 (2001). Normally, a voluntary guilty plea waives all 
defenses to a criminal charge. However, in a postconviction 
action brought by a defendant convicted on the basis of a guilty 
plea, a court will consider an allegation that the plea was the 
result of ineffective assistance of counsel. State v. Silvers, 255 
Neb. 702, 587 N.W.2d 325 (1998). We apply this principle in this 
case because a plea of no contest is equivalent to a plea of guilty.  
State v. Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000).  

[9] Although the State has not filed a cross-appeal challenging 
the factual findings and conclusions of law made by the district 
court, the State argues in its brief that jeopardy did not attach in 
the forfeiture proceeding because Bishop did not file an answer 
and that therefore, neither his trial counsel nor his appellate coun
sel were ineffective in failing to raise the double jeopardy issue.  
We find this argument to be both improperly raised and without 
merit. A cross-appeal must be properly designated, pursuant to 
Neb. Ct. R. of Prac. 9D(4) (rev. 2000), if affirmative relief is to be 
obtained. McDonald v. DeCamp Legal Servs., 260 Neb. 729, 619 
N.W.2d 583 (2000). Affirmative relief, for purposes of appeal, is 
a reversal, vacation, or modification of a lower court's judgment, 
decree, or final order. Id. In this proceeding, the district court con
cluded that Bishop had received ineffective assistance of appellate 
counsel. As will be more fully discussed, such a conclusion in this 
case necessarily included a determination that trial counsel also 
rendered ineffective assistance. Any argument advanced by the 
State on appeal that neither counsel was ineffective is thus 
requesting a reversal or a modification of the district court's hold
ing. As such, the argument should properly have been made on 
cross-appeal. We note, however, that Bishop's brief assigns as 
error and argues that both his trial counsel and appellate counsel 
were ineffective, even though the district court found in his favor 
on those issues. The State in this regard is simply responding to 
arguments Bishop himself presents on appeal, and for this reason, 
we address the merits of the argument advanced by the State that
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since Bishop was not a party to the forfeiture, jeopardy did not 
attach to him at that proceeding.  

The State named Bishop as an "Interested Party" in the for
feiture petition and specifically alleged that the "owner of the 
[seized] money is believed to be Travis J. Bishop." The sum
mons served upon Bishop stated that if no answer was filed 
within 30 days after service, "such Petition will be taken as true 
and judgment entered accordingly for the relief demanded." The 
record reflects that Bishop received the summons and copy of 
the petition but did not file an answer. Thus, Bishop was clearly 
a party to the forfeiture action, although he did not contest it.  
While it is true that the defendants in State v. Franco, 257 Neb.  
15, 594 N.W.2d 633 (1999), and State v. Spotts, 257 Neb. 44, 
595 N.W.2d 259 (1999), appeared and contested the forfeiture 
proceedings, we did not rely on this fact in concluding that the 
proceedings were criminal in nature and resulted in the attach
ment of jeopardy. Although numerous courts have addressed 
similar issues, the State has not furnished, nor has our research 
disclosed, any authority in support of the State's argument that 
jeopardy does not attach in an uncontested forfeiture proceeding 
that is criminal in nature.  

[10] We therefore turn to Bishop's primary contention on 
appeal, which is that the new direct appeal ordered by the district 
court constituted inadequate relief for the denial of his Sixth 
Amendment rights. The Nebraska Postconviction Act provides 
that if a court "finds that there was such a denial or infringement 
of the rights of the prisoner as to render the judgment void or 
voidable" under the state or federal Constitution, "the court shall 
vacate and set aside the judgment and shall discharge the prisoner 
or resentence him or grant a new trial as may appear appropriate." 
§ 29-3001. Where the evidence establishes that such denial or 
infringement occurred only at the appeal stage of the former crim
inal proceedings, however, we have held that the postconviction 
remedy may be limited to a new direct appeal only. State v.  
McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000), abrogated on 
other gmunds, State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 
(2002); State v. Blunt, 197 Neb. 82, 246 N.W.2d 727 (1976).  

[11,12] In the instant case, the district court reasoned that 
Bishop was procedurally barred from obtaining relief in this
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postconviction proceeding based upon his ineffective assistance 
of trial counsel claim and thus awarded him a new direct appeal 
in which to litigate that claim. We disagree with this conclusion.  
It is clear from the record that the attorney who counseled 
Bishop at the time of his plea was not the same attorney who 
represented Bishop on his direct appeal. When a person seeking 
postconviction relief has different counsel on appeal than at 
trial, the motion for postconviction relief is procedurally barred 
if the person seeking relief (1) knew of the issues assigned in the 
postconviction motion at the time of the direct appeal, (2) failed 
to assign those issues on direct appeal, and (3) did not assign as 
error the failure of appellate counsel on direct appeal to raise the 
issues assigned in the postconviction motion. State v. Williams, 
259 Neb. 234, 609 N.W.2d 313 (2000); State v. Bennett, 256 
Neb. 747, 591 N.W.2d 779 (1999). Here, the record reflects that 
by the time of his direct appeal, Bishop was aware of the factual 
basis for his claim that his trial counsel was ineffective in not 
asserting the double jeopardy defense on his behalf. His appel
late counsel did not assert this issue in his direct appeal.  
Because Bishop has alleged that appellate counsel was ineffec
tive for not doing so, however, the issue was presented at the 
earliest opportunity in this postconviction proceeding and is not 
procedurally barred. See State v. Williams, supra. Compare State 
v. Dandridge, 255 Neb. 364, 585 N.W.2d 433 (1998) (holding 
postconviction claim of ineffective assistance of trial counsel 
procedurally barred where there was different counsel at trial 
than on direct appeal, trial counsel's performance was not raised 
on direct appeal, and no claim of ineffective assistance of appel
late counsel was made in the postconviction proceeding). As we 
noted in Williams, a determination of whether or not a defend
ant was prejudiced by appellate counsel's failure to argue inef
fective assistance of trial counsel on direct appeal necessarily 
requires a court in a postconviction proceeding to consider 
whether or not trial counsel was actually ineffective.  

In this case, it cannot be said that the infringement of Bishop's 
right to counsel occurred "only at the appeal stage." While the dis
trict court correctly concluded that Bishop received ineffective 
assistance from appellate counsel, the very nature of the ineffec
tive assistance found was the failure to assert, on direct appeal,
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trial counsel's failure to properly advise Bishop regarding the 
double jeopardy defense before entry of the plea. The district 
court thus determined that trial counsel was ineffective. A new 
direct appeal could only reestablish what has already been estab
lished in this postconviction proceeding, i.e., that trial counsel 
should have advised Bishop concerning the double jeopardy 
defense before he entered his plea and that appellate counsel 
should have asserted this failure as grounds for reversal on direct 
appeal. If Bishop had received effective assistance of counsel with 
respect to his meritorious double jeopardy defense, he would not 
have been convicted or his conviction would have been vacated on 
direct appeal. Accordingly, the district court erred in granting 
Bishop a new direct appeal and should instead have vacated his 
conviction and discharged him from custody.  

CONCLUSION 
For the reasons discussed, we affirm the determination of the 

district court that Bishop is entitled to postconviction relief, but 
reverse the court's determination that such relief should be in the 
form of a new direct appeal. Instead, we remand the cause to the 
district court with directions to vacate the judgment of convic
tion and discharge Bishop from custody.  

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS.  

GARY A. REITER, APPELLANT, V. EDWARD D. WIMES, 
DIRECTOR OF NEBRASKA DEPARTMENT OF 

MOTOR VEHICLES, APPELLEE.  

640 N.W.2d 19 

Filed March 1, 2002. No. S-99-1392.  

1. Administrative Law: Motor Vehicles: Judgments: Appeal and Error. Decisions 
of the director of the Department of Motor Vehicles, pursuant to Nebraska's admin
istrative revocation statutes, are appealed under the Administrative Procedure Act.  

2. Administrative Law: Final Orders: Appeal and Error. A final order rendered by a 
district court in a judicial review pursuant to the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors appearing on the record.  

3. _: _: _ . When reviewing an order of the district court under the Adminis
trative Procedure Act for errors appearing on the record, the inquiry is whether the
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decision conforms to the law, is supported by competent evidence, and is neither arbi
trary, capricious, nor unreasonable.  

4. Judgments: Appeal and Error. An appellate court, in reviewing a district court's 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings.  

5. _ : -. Whether a decision conforms to law is by definition a question of law, in 

connection with which an appellate court reaches a conclusion independent of that 
reached by the lower court.  

6. Statutes. Statutes relating to the same subject matter will be construed so as to main
tain a sensible and consistent scheme and so that effect is given to every provision.  

7. Venue: Waiver. Venue provisions confer a personal privilege which may be waived 
by the defendant.  

8. _ : _ . A claim of improper venue is a matter that may be waived by failure to 
make a timely objection.  

Appeal from the District Court for Cuming County: ROBERT B.  
ENSZ, Judge. Affirmed.  

David E. Veath for appellant.  

Don Stenberg, Attorney General, and Hobert B. Rupe, Jodi 
M. Fenner, and, on brief, Kyle C. Dahl for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Gary A. Reiter appeals the district court's order affirming the 
revocation of his driver's license by the director of the Nebraska 
Department of Motor Vehicles (Department). For the reasons set 
forth herein, we affirm.  

SCOPE OF REVIEW 
[1] Decisions of the director of the Department of Motor 

Vehicles, pursuant to Nebraska's administrative revocation 
statutes, are appealed under the Administrative Procedure Act 
(APA). Muir v. Nebraska Dept. of Motor Vehicles, 260 Neb.  
450, 618 N.W.2d 444 (2000). See Neb. Rev. Stat. § 60-6,208 
(Reissue 1998).  

[2] A final order rendered by a district court in a judicial 
review pursuant to the APA may be reversed, vacated, or modi
fied by an appellate court for errors appearing on the record.  
Muir v. Nebraska Dept. of Motor Vehicles, supra.
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[3] When reviewing an order of the district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi
dence, and is neither arbitrary, capricious, nor unreasonable. Id.  

[4] An appellate court, in reviewing a district court's judg
ment for errors appearing on the record, will not substitute its 
factual findings for those of the district court where competent 
evidence supports those findings. Id.  

[5] Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. Id.  

FACTS 
On June 21, 1999, at approximately 12:10 a.m., Nebraska 

State Patrol Trooper Robert G. Neel was southbound on 
Highway 9 in Cuming County when he noticed Reiter's vehicle 
traveling on the centerline. Neel watched the vehicle weave over 
to the shoulder and then back over the centerline. When Neel 
stopped the vehicle and asked for Reiter's license and registra
tion, he noticed the odor of alcohol on Reiter's breath.  

Neel asked Reiter to perform field sobriety tests and a pre
liminary breath test, which Reiter failed. Reiter was then 
arrested pursuant to Neb. Rev. Stat. § 60-6,196 (Reissue 1998) 
and transported to the Thurston County sheriff's office, which 
was the nearest testing facility. From there, Reiter was taken to 
a local hospital, where a blood alcohol test was administered.  
The test showed that Reiter had a blood alcohol content of .153 
grams of alcohol per 100 milliliters of blood.  

Following the arrest, Reiter was subject to having his driver's 
license revoked pursuant to Neb. Rev. Stat. § 60-6,205 (Reissue 
1998). On June 24, 1999, Reiter filed a petition requesting a hear
ing to contest the administrative license revocation. Reiter was 
notified that the hearing would be held on July 12 and that tele
conference hearing procedures would be used. Upon Reiter's 
request, the hearing was continued to July 16. Reiter did not 
object to the use of teleconference hearing procedures at this time.  

On July 16, 1999, a telephonic hearing was held. During the 
hearing, the hearing officer was located in Lancaster County, the
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arresting officer was in Wayne County, and Reiter and his coun
sel were in Dawes County. None of the parties were present in 
Cuming County, where the arrest had occurred.  

After several exhibits were received, but prior to the receipt of 
testimony, Reiter objected to the hearing officer's holding a tele
phonic hearing rather than a hearing by videoconference. Reiter 
claimed that because videoconferencing was available in Dawes 
County, the hearing officer should have ordered that videoconfer
encing be used pursuant to Neb. Rev. Stat. § 84-913.03 (Reissue 
1999). The hearing officer overruled the motion, noting that even 
if the hearing were held by videoconference, no one would be 
present in Cuming County. At the end of the hearing, Reiter 
claimed that the hearing should have been conducted in Cuming 
County, the county where the arrest occurred, or in any other 
county agreed to by the parties, as set forth in § 60-6,205(6)(a).  

The hearing officer recommended that Reiter's objection based 
on § 60-6,205(6)(a) be overruled and found that § 84-913.03 per
mitted a telephonic hearing. The director reviewed the proposed 
findings of fact and conclusions of law recommended by the hear
ing officer, adopted the recommendations as the official and final 
order of the Department, and ordered that Reiter's driver's license 
be revoked for 90 days effective July 21, 1999.  

Reiter timely appealed to the district court for Cuming County.  
The district court found that Reiter had failed to object to the fact 
that none of the parties were physically present in Cuming County 
during the hearing. The district court concluded that Reiter was 
not prejudiced and affirmed the decision of the director. Reiter 
timely appealed, and we transferred this case to our docket.  

ASSIGNMENTS OF ERROR 
Reiter assigns as error that the district court erred in finding 

that the director did not commit error in overruling Reiter's 
objection to conducting the license revocation hearing in a 
county other than the one in which the arrest occurred and that 
the court erred in not reinstating Reiter's driver's license 
because the hearing was not held pursuant to § 60-6,205(6)(a).  

ANALYSIS 
We first consider whether the district court for Cuming 

County had jurisdiction over this matter. The director asserts
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that Neb. Rev. Stat. § 84-917(2)(a) (Reissue 1999) is a jurisdic
tional requirement for obtaining judicial review of a final 
administrative decision under the APA. Section 84-917(2)(a) 
provides in part: "Proceedings for review shall be instituted by 
filing a petition in the district court of the county where the 
action is taken within thirty days after the service of the final 
decision by the agency." 

We have previously held that the phrase "county where the 
action is taken," as used in § 84-917(2)(a), is defined as " 'the 
site of the first adjudicated hearing of a disputed claim.'" See 
Essman v. Nebraska Law Enforcement Training Ctr., 252 Neb.  
347, 351, 562 N.W.2d 355, 358 (1997). The director argues that 
if we determine that the license revocation hearing did not take 
place in Cuming County, then the district court for Cuming 
County lacked jurisdiction. The director claims that because 
none of the parties to the hearing were present in Cuming 
County, there is no support for a finding that Cuming County 
was the site of the first adjudicated hearing of a disputed claim.  

The fact that the license revocation hearing did not take place 
in Cuming County does not mean that the district court for 
Cuming County lacked jurisdiction. Section 60-6,208 refers 
specifically to license revocation hearings and provides: "Any 
person who feels himself or herself aggrieved because of such 
revocation may appeal therefrom to the district court of the 
county where the alleged events occurred for which he or she 
was arrested in accordance with the Administrative Procedure 
Act." Here, the alleged events for which Reiter was arrested 
occurred in Cuming County. Administrative license revocation 
hearings may also be held in a location other than where the 
arrest occurred. See § 60-6,205(6)(a).  

[6] Statutes relating to the same subject matter will be con
strued so as to maintain a sensible and consistent scheme and so 
that effect is given to every provision. Becker v. Hobbs, 256 
Neb. 432, 590 N.W.2d 360 (1999). Neither § 60-6,208 nor 
§ 84-917(2)(a) provides that its jurisdictional provisions are 
exclusive. Section 60-6,208 deals specifically with license revo
cation hearings, and § 84-917 applies to appeals from all admin
istrative hearings. If we interpret these two statutes to be conflict
ing, then to the extent that a conflict existed, the specific statute
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would control over the general. See In re Interest of Sabrina K., 
262 Neb. 871, 635 N.W.2d 727 (2001). Since § 60-6,208 deals 
specifically with license revocation hearings, it controls over the 
general statute dealing with administrative hearings. Therefore, 
the district court for Cuming County had jurisdiction over the 
matter at issue.  

Having concluded that the district court for Cuming County 
had jurisdiction, we proceed to discuss the merits. Reiter's 
assignments of error are based on the claim that his license 
should have been reinstated because the license revocation hear
ing was not held in compliance with § 60-6,205(6)(a), which 
provides in part: "The hearing shall be conducted in the county 
in which the arrest occurred or in any other county agreed to by 
the parties." Reiter claims this section requires that the hearing 
be held in Cuming County, where the arrest occurred, and that 
because his hearing was not held in Cuming County, the revo
cation was invalid.  

In Muir v. Nebraska Dept. of Motor Vehicles, 260 Neb. 450, 
618 N.W.2d 444 (2000), we addressed the significance of 
§ 60-6,205(6)(a). There, Muir objected to holding the license 
revocation hearing by teleconference. He appealed to the district 
court, which reversed his license revocation. The Department 
appealed that order.  

In Muir, we concluded that § 60-6,205(6)(a) was a venue pro
vision. We noted that Muir never objected to the venue, or loca
tion, of the hearing, nor did he request that the hearing be trans
ferred to another county. We concluded that because Muir 
participated in the telephonic hearing without objecting to 
the location, he waived any objection to venue under 
§ 60-6,205(6)(a).  

The same reasoning applies to the case at bar. Before any tes
timony was received, Reiter objected to holding the hearing by 
teleconference rather than by videoconference. An objection to 
the use of teleconference hearing procedures is not an objection 
to venue. See Muir v. Nebraska Dept. of Motor Vehicles, supra.  

After the testimony had been received and the hearing was 
essentially completed, Reiter objected based on § 60-6,205(6)(a).  
The objection to venue after the hearing was completed was not 
a timely objection. See State ex rel. Bauersachs v. Williams, 215
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Neb. 757, 340 N.W.2d 431 (1983) (objection to venue at conclu
sion of evidence is untimely).  

[7,8] Venue provisions confer a personal privilege which may 
be waived by the defendant. Muir v. Nebraska Dept. of Motor 
Vehicles, supra. A claim of improper venue is a matter that may 
be waived by failure to make a timely objection. Id. Reiter failed 
to make a timely objection to the location of the hearing, and 
therefore waived his objection to venue.  

CONCLUSION 
The decision of the district court conforms to the law, is sup

ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Therefore, the decision of the district 
court is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

CLIFFORD J. DAVLIN, APPELLANT.  
639 N.W.2d 631 

Filed March 1, 2002. No. S-00-958.  

1. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

2. Statutes. The meaning of a statute is a question of law.  
3. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 

to reach a conclusion independent of the determination reached by the court below.  
4. Rules of Evidence: Appeal and Error. In proceedings where the Nebraska Evidence 

Rules apply, the admissibility of evidence is controlled by the Nebraska Evidence 
Rules; judicial discretion is involved only when the rules make discretion a factor in 
determining admissibility.  

5. _: -. Where the Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court, the admissibility of evidence is reviewed for 
an abuse of discretion.  

6. Judges: Appeal and Error. The exercise of judicial discretion is implicit in deter
minations of relevancy, and a trial court's decision regarding it will not be reversed 
absent an abuse of discretion.  

7. Expert Witnesses: Appeal and Error. The standard for reviewing the admissibility 
of expert testimony is abuse of discretion.  

8. Judgments: Constitutional Law: Criminal Law: Statutes: Due Process. The U.S.  
Constitution does not require that retroactive judicial decisions be analyzed with ref
erence to the Ex Post Facto Clause. Instead, a judicial decision interpreting a statute
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may be applied retroactively unless the decision denies due process by being both 
unexpected and indefensible by reference to the law which had been expressed prior 
to the conduct in issue.  

9. Criminal Law: Statutes: Legislature. In Nebraska, all crimes are statutory, and no 
act is criminal unless the Legislature has in express terms declared it to be so.  

10. Statutes. It is not within the province of the courts to read a meaning into a statute 
that is not there, nor read anything direct and plain out of a statute.  

11. Jury Instructions: Appeal and Error. Failure to object to a jury instruction after it 
has been submitted to counsel for review precludes raising an objection on appeal 
absent plain error indicative of a probable miscarriage of justice.  

12. Appeal and Error. An objection, based on a specific ground and properly overruled, 
does not preserve a question for appellate review on any other ground.  

13. _ . An appellate court always reserves the right to note plain error which was not 
complained of at trial.  

14. Appeal and Error: Words and Phrases. Plain error exists where there is error, 
plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it uncor
rected would cause a miscarriage of justice or result in damage to the integrity, repu
tation, and fairness of the judicial process.  

15. Trial: Judges: Jury Instructions: Appeal and Error. It is the duty of a trial judge 
to instruct the jury on the pertinent law of the case, whether requested to do so or not, 
and an instruction or instructions which by the omission of certain elements have the 
effect of withdrawing from the jury an essential issue or element in the case are prej
udicially erroneous.  

16. Trial: Evidence: Juries. A motion in limine is but a procedural step to prevent 
prejudicial evidence from reaching the jury; it is not the office of such a motion to 
obtain a final ruling upon the ultimate admissibility of the evidence; rather, its 
office is to prevent the proponent of potentially prejudicial matter from displaying 
it to the jury, making statements about it before the jury, or presenting the matter to 
the jury in any manner until the trial court has ruled upon its admissibility in the 
context of the trial itself.  

17. Trial: Evidence. When a court overrules a motion in limine, the movant must object 
when the particular evidence, previously sought to be excluded by the motion, is 
offered.  

18. Trial: Evidence: Appeal and Error. Because overruling a motion in limine is not a 
final ruling on the admissibility of evidence and therefore does not present a question 
for appellate review, a question concerning the admissibility of evidence which is the 
subject of a motion in limine is raised and preserved for appellate review by an appro
priate objection during trial.  

19. Constitutional Law: Due Process. The due process requirements of Nebraska's 
Constitution are similar to those of the federal Constitution.  

20. Constitutional Law: Due Process: Evidence. Under certain circumstances, the Due 
Process Clause of the 14th Amendment to the U.S. Constitution may require that the 
State preserve potentially exculpatory evidence on behalf of a defendant.  

21. Due Process: Evidence: Police Officers and Sheriffs. It is uncontroverted that 
unless a criminal defendant can show bad faith on the part of the police, failure to pre
serve potentially useful evidence does not constitute a denial of due process of law.
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22. Judgments: Due Process: Evidence: Appeal and Error. A trial court's conclusion 
that the government did not act in bad faith in destroying potentially useful evidence, 
so as to deny the defendant due process, is reviewed for clear error.  

23. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court's refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court's 
refusal to give the tendered instruction.  

24. Jury Instructions. A trial court is not obligated to instruct the jury on matters which 
are not supported by evidence in the record.  

25. Jury Instructions: Evidence. An instruction on the inference that may be drawn 
from spoliation of evidence is appropriate only where substantial evidence exists to 
support findings that the evidence had been in existence, in the possession or under 
the control of the party against whom the inference may be drawn; that the evidence 
would have been admissible at trial; and that the party responsible for the destruction 
of the evidence did so intentionally and in bad faith.  

26. Trial: Evidence: Appeal and Error. On appeal, a party may not assert a different 
ground for an objection to the admission of evidence than was offered to the trial court.  

27. Rules of Evidence. The question whether evidence is relevant for any purpose, pur
suant to Neb. Evid. R. 401 and 402, is preliminary to the question whether the evi
dence is relevant for a proper purpose as determined pursuant to Neb. Evid. R. 404.  

28. Evidence: Words and Phrases. Evidence is relevant when it has any tendency to 
make the existence of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without the evidence.  

29. Evidence. Evidence may be irrelevant if it is directed at a fact not properly an issue 
under the substantive law of the case.  

30. . If evidence fails to alter the probabilities of the existence or nonexistence of a 
fact in issue, the evidence is irrelevant.  

31. Trial: Evidence: Appeal and Error. If a general objection on the basis of insuffi
cient foundation is overruled, the objecting party may not complain on appeal unless 
(1) the ground for exclusion was obvious without stating it or (2) the evidence was not 
admissible for any purpose.  

32. Expert Witnesses. An expert must possess facts which enable him or her to express 
a reasonably accurate conclusion as distinguished from a mere guess or conjecture.  

33. Expert Witnesses: Trial. As a general rule, the opinion of an expert witness is prop
erly admitted into evidence where the basis of the opinion and the facts on which it is 
based are before the jury, and the opposing party has the opportunity to cross-examine 
the witness as to these foundational matters.  

34. Expert Witnesses: Appeal and Error. An appellate court is not a superexpert and 
will not lay down categorically which factors and principles an expert may or may not 
consider; such matters go to the weight and credibility of the opinion itself and not to 
its admissibility.  

35. Habitual Criminals: Sentences: Time. The statutory reference in Neb. Rev. Stat.  
§ 29-2221(1) (Reissue 1995) is to the "term" to which a defendant is sentenced, not 
the time or number of days the defendant is actually incarcerated. Therefore, it is the 
term of a defendant's prior sentences, not time actually served, which controls appli
cability of the habitual criminal penalty.
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Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed in part, and in part reversed and 
remanded for a new trial.  

Jerry L. Soucie and Robert W. Kortus, of the Nebraska 
Commission on Public Advocacy, for appellant.  

Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
I. NATURE OF CASE 

Clifford Davlin was convicted, pursuant to jury verdicts, of 
second degree murder and first degree arson. Davlin was found 
to be a habitual criminal and sentenced to life imprisonment for 
the murder conviction and 20 to 60 years' imprisonment for the 
arson conviction, the sentences to be served consecutively.  
Davlin appeals, claiming errors in the jury instructions, the 
State's destruction of physical evidence, the admission of expert 
testimony on the cause of the fire, the exclusion of evidence 
proffered by Davlin intended to implicate another suspect, and 
the finding that Davlin was a habitual criminal.  

II. BACKGROUND 
Tamara Ligenza, also known as Tamara Martin, was found 

dead in her Lincoln apartment after a fire on September 7, 1993.  
Ligenza was legally blind and was 6 months pregnant at the time 
of her death. Ligenza had been living with Davlin, but on 
September 6, Ligenza told Davlin to leave the apartment. The 
State adduced evidence at trial which generally indicated that 
Davlin remained at or near the apartment building on September 
6 and into the morning of September 7.  

Ligenza was last seen alive, by her roommate, at about 1 a.m.  
on September 7, 1993. Ligenza lived in a house that had been 
converted to a duplex with one entrance that led to both apart
ments. Witnesses who lived in the building testified that they 
were awakened at approximately 4:30 a.m. by reports of a fire 
in the building. Davlin was identified as being in the duplex at
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the time of the fire, staying in the other apartment. Firefighters 
removed a severely burned body from the bedroom of Ligenza's 
apartment; the body was later identified by dental records as 
Ligenza's. An autopsy was performed, and the coroner's physi
cian concluded that Ligenza had been killed by manual strangu
lation prior to the fire.  

Davlin was charged by amended information on March 24, 
1997. After a plea in abatement was overruled, Davlin filed an 
interlocutory appeal that was summarily dismissed by the 
Nebraska Court of Appeals. See State v. Davlin, 6 Neb. App.  
xliii (case No. A-97-1094, Mar. 27, 1998), petition for further 
review overruled 254 Neb. xxviii (May 29, 1998). Trial com
menced on March 10, 2000. In addition to the evidence summa
rized above, the State presented testimony regarding admissions 
that Davlin allegedly made regarding his responsibility for 
Ligenza's death. Two of the witnesses lived in the same apart
ment building as Davlin after the fire, and one was a cellmate of 
Davlin in late November and early December 1993 when both 
were incarcerated in Sarpy County on unrelated charges. The 
State also adduced evidence that an accelerant had been used to 
set the fire in Ligenza's apartment.  

The jury returned guilty verdicts for second degree murder and 
first degree arson. Davlin's motion for new trial was overruled, 
and he was sentenced as set forth above. Other factual details will 
be set forth below as they relate to the issues presented.  

IHl. ASSIGNMENTS OF ERROR 
Davlin assigns that the district court erred when it (1) retroac

tively applied this court's decision in State v. Burlison, 255 Neb.  
190, 583 N.W.2d 31 (1998), and did not instruct the jury that 
malice was an essential element of the crime of second degree 
murder; (2) instructed the jury that an essential element of the 
crime of second degree murder was that the killing was done 
"intentionally, but without malice," instead of "premeditation"; 
(3) failed to provide redress under Neb. Rev. Stat. § 29-1913 
(Reissue 1995) because of the State's destruction of evidence 
required for scientific testing; (4) failed to dismiss the case pur
suant to Arizona v. Youngblood, 488 U.S. 51, 109 S. Ct. 333, 102 
L. Ed. 2d 281 (1988), because Davlin's rights under the Due
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Process Clauses of the state and federal Constitutions were vio
lated by the State's destruction of evidence; (5) failed to instruct 
the jury that missing evidence could be inferred to be unfavor
able to the State; (6) prohibited the introduction of evidence that 
a third person committed the charged offenses; (7) admitted the 
testimony of the State's fire experts with insufficient foundation 
for the evidence; and (8) found Davlin to be a habitual criminal 
pursuant to Neb. Rev. Stat. § 29-2221(1) (Reissue 1995).  

IV. STANDARD OF REVIEW 
[1-3] Whether jury instructions given by a trial court are cor

rect is a question of law. State v. Gartner, ante p. 153, 638 
N.W.2d 849 (2002). The meaning of a statute is a question of 
law. Id. On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Id.  

[4-7] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is involved only 
when the rules make discretion a factor in determining admissi
bility. State v. Pruett, ante p. 99, 638 N.W.2d 809 (2002). Where 
the Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court, the admissibility of evi
dence is reviewed for an abuse of discretion. State v. Kula, 260 
Neb. 183, 616 N.W.2d 313 (2000). The exercise of judicial dis
cretion is implicit in determinations of relevancy, and a trial 
court's decision regarding it will not be reversed absent an abuse 
of discretion. State v. McLemore, 261 Neb. 452, 623 N.W.2d 315 
(2001). The standard for reviewing the admissibility of expert 
testimony is abuse of discretion. State v. Thomas, 262 Neb. 985, 
637 N.W.2d 632 (2002).  

V. ANALYSIS 
1. JURY INSTRUCTIONS 

The district court's instruction No. 3 was a step instruction 
which included instructions regarding first degree murder, second 
degree murder, and manslaughter. The instruction stated, in part: 

Regarding second degree murder, the elements of the 
state's case are:

288



STATE v. DAVLIN 289 

Cite as 263 Neb. 283 

(1) That Clifford J. Davlin caused the death of Tamara 
Ligenza, a/k/a Tamara Martin; and 

(2) that Mr. Davlin did so intentionally, but without mal
ice; and 

(3) that Mr. Davlin did so on or about September 7, 
1993, in Lancaster County, Nebraska.  

(a) Retroactive Application of Burlison 
[8-10] Davlin's first assignment of error is that the district 

court erred in not instructing the jury that malice was an element 
of second degree murder, thus retroactively applying this court's 
decision in State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 
(1998). We recently addressed this issue in State v. Redmond, 
262 Neb. 411, 631 N.W.2d 501 (2001), cert. denied 534 U.S.  
1033, 122 S. Ct. 573, 151 L. Ed. 2d 445. We stated: 

Under Rogers [v. Tennessee, 532 U.S. 451, 121 S. Ct.  
1693, 149 L. Ed. 2d 697 (2001)], the U.S. Constitution 
does not require that retroactive judicial decisions be ana
lyzed with reference to the Ex Post Facto Clause. Instead, 
a judicial decision interpreting a statute may be applied 
retroactively unless the decision denies due process by 
being both unexpected and indefensible by reference to the 
law which had been expressed prior to the conduct in issue.  

In this case, the change of law in State v. Burlison, 255 
Neb. 190, 583 N.W.2d 31 (1998), cannot be said to be 
indefensible. Indefensible is defined as "incapable of being 
maintained as right or valid" or "incapable of being justi
fied or excused." . . . Thus, in a case such as Bouie [v. City 
of Columbia, 378 U.S. 347, 84 S. Ct. 1697, 12 L. Ed. 2d 
894 (1964)], where a court interprets a statute in a surpris
ing manner that has little in the way of legal support, the 
interpretation could not be applied retroactively. Our deci
sion in Burlison was not such a case.  

The basis of the Burlison decision was the plain language 
of [Neb. Rev. Stat.] § 28-304 [(Reissue 1995)]. We recog
nized in Burlison that it was improper to read the element of 
malice into that statute. In Nebraska, all crimes are statutory, 
and no act is criminal unless the Legislature has in express 
terms declared it to be so.... It is not within the province of
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the courts to read a meaning into a statute that is not there, 
nor read anything direct and plain out of a statute.... Thus, 
as we stated in Burlison, our prior decisions interpreting 
§ 28-304 to include malice as a necessary element of the 
crime of second degree murder were clearly erroneous. Our 
decision in Burlison was in no manner indefensible.  

Furthermore, our decision in Burlison was not entirely 
unexpected. Although Burlison overruled a line of cases, the 
prior cases were not without obvious disagreement. Further, 
this court's interpretation of § 28-304 before Burlison was in 
direct contradiction to the plain meaning of the statute. But 
regardless of whether the Burlison decision was or was not 
unexpected, it certainly was not indefensible. Thus, under 
the test set out in Rogers v. Tennessee, [532] U.S. [451], 121 
S.Ct. 1693, 149 L.Ed.2d 697 (2001), a retroactive applica
tion of Burlison does not violate due process.  

(Emphasis in original.) (Citations omitted.) Redmond, 262 Neb.  
at 420-21, 631 N.W.2d at 508.  

Davlin argues that our decision in Redmond, supra, was in 
error because we failed to determine that our decision in 
Burlison, supra, was both unexpected and indefensible. In the 
first place, our decision in Redmond clearly states that our deci
sion in Burlison was not unexpected, because the line of cases 
that Burlison overruled was not without obvious disagreement 
and was in direct contradiction to the plain language of Neb.  
Rev. Stat. § 28-304 (Reissue 1995).  

Second, Davlin misreads Rogers v. Tennessee, 532 U.S. 451, 
121 S. Ct. 1693, 149 L. Ed. 2d 697 (2001). Rogers establishes 
that a judicial decision interpreting a statute may "not be given 
retroactive effect, only where it is 'unexpected and indefensi
ble."' (Emphasis supplied.) Rogers, 532 U.S. at 462. In other 
words, Rogers sets forth a two-pronged test for whether a 
retroactive application of a judicial decision violates due pro
cess, and both prongs must be satisfied for a constitutional vio
lation to be proved. If one prong of the test is unsatisfied, then 
the inquiry can end.  

Davlin also argues that his case is distinguishable from State v.  
Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001), cert. denied 
534 U.S. 1033, 122 S. Ct. 573, 151 L. Ed. 2d 445, because the
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crime alleged in the instant case took place prior to the line of dis
senting opinions that foreshadowed State v. Burlison, 255 Neb.  
190, 583 N.W.2d 31 (1998). Davlin argues that because Ligenza's 
alleged murder took place before the publication of those dissent
ing opinions, the decision in Burlison was still unexpected at the 
time the crime was alleged to have been committed.  

Davlin's argument fails for two reasons. First, we stated in 
Redmond, supra, that the decision in Burlison, supra, was not 
unexpected both because of the disagreement among the mem
bers of this court and because the decisions of this court were 
contradicted by the plain language of § 28-304. The statutory 
language upon which Burlison was based was obviously in 
effect at the time that the crime in the instant case was alleged 
to have been committed.  

Moreover, Davlin's argument is directed solely at whether 
the Burlison decision was unexpected. As noted previously, a 
judicial decision interpreting a statute violates due process 
when applied retroactively only where the decision is both 
unexpected and indefensible. Davlin's argument does not dis
tinguish this case from our conclusion in Redmond, supra, that 
the decision in Burlison, supra, was not indefensible.  
Consequently, Davlin's attempt to distinguish this case from 
Redmond, supra, is without merit.  

For the foregoing reasons, the district court did not err in fail
ing to instruct the jury that malice was an essential element of 
the offense of second degree murder.  

(b) Instruction No. 3 
Section 28-304(1) states that "[a] person commits murder in 

the second degree if he causes the death of a person intention
ally, but without premeditation." (Emphasis supplied.) As noted 
above, the district court mistakenly instructed the jury that to 
convict Davlin of second degree murder, it must find that Davlin 
caused Ligenza's death "intentionally, but without malice." 
(Emphasis supplied.) Davlin argues, and the State concedes, that 
the district court's instruction was erroneous in that regard. The 
district court reached the same conclusion, but determined that 
the error was harmless. The issue contested on appeal is whether 
the district court's erroneous instruction requires a new trial.



263 NEBRASKA REPORTS

[11,12] We first note that the only objection raised at the jury 
instruction conference regarding instruction No. 3 related to the 
retroactive application of Burlison, supra. Davlin did not object 
to instruction No. 3 on any other basis. Failure to object to a jury 
instruction after it has been submitted to counsel for review pre
cludes raising an objection on appeal absent plain error indica
tive of a probable miscarriage of justice. State v. Owens, 257 
Neb. 832, 601 N.W.2d 231 (1999). An objection, based on a spe
cific ground and properly overruled, does not preserve a ques
tion for appellate review on any other ground. State v. Fahlk, 246 
Neb. 834, 524 N.W.2d 39 (1994). In this case, while Davlin 
complained about the "without malice" element of instruction 
No. 3 in the context of his motion for new trial, the record does 
not reflect a timely objection on that basis to the proposed 
instruction before the case was submitted to the jury.  

[13-15] However, an appellate court always reserves the right 
to note plain error which was not complained of at trial. State v.  
Hays, 253 Neb. 467, 570 N.W.2d 823 (1997). Plain error exists 
where there is error, plainly evident from the record but not 
complained of at trial, which prejudicially affects a substantial 
right of a litigant and is of such a nature that to leave it uncor
rected would cause a miscarriage of justice or result in damage 
to the integrity, reputation, and fairness of the judicial process.  
State v. Palmer, 257 Neb. 702, 600 N.W.2d 756 (1999).  
Moreover, it is the duty of a trial judge to instruct the jury on the 
pertinent law of the case, whether requested to do so or not, and 
an instruction or instructions which by the omission of certain 
elements have the effect of withdrawing from the jury an essen
tial issue or element in the case are prejudicially erroneous.  
State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002); State v.  
Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000).  

The prejudice inherent in the district court's erroneous instruc
tion is evident when instruction No. 3 is examined with reference 
to the definitions set forth in instruction No. 4. Instruction No. 4 
correctly defined "malice" as that "condition of the mind which 
is manifested by the intentional doing of a wrongful act without 
just cause or excuse." See, e.g., State v. Marks, 248 Neb. 592, 537 
N.W.2d 339 (1995). Thus, the phrase "intentionally, but without 
malice" instructed the jury that second degree murder must be

292



STATE v. DAVLIN 293 

Cite as 263 Neb. 283 

intentional, but without a state of mind that is in part character
ized by the presence of intent. In essence, the jury was instructed 
that second degree murder is committed both intentionally and 
without intent. Arguably, the jury could have concluded that the 
State was not required to prove an essential element of the 
offense of second degree murder, i.e., intent.  

The effect of this instructional discord was evidenced by the 
fact that during deliberation, the jury sent the following question 
to the district court: "Does the word 'malice' in second degree 
murder refer only to 'premeditated and deliberate malice' as in 
instruction no. 3 - pg 2?" The district court's answer was that 
"[t]he word 'malice,' as used in the elements of second degree 
murder, is defined in Instruction No. 4(4)." While it is impossi
ble to be certain what prompted the jury to ask this question, one 
potential explanation is that the jury was confused by the con
flict between the requirement that second degree murder be 
intentional and the requirement that second degree murder be 
without "malice" as defined in the jury instructions.  

We are not persuaded by the State's argument that Davlin was 
not prejudiced because the presence or absence of premeditation 
is relevant only to the difference between first and second degree 
murder, and Davlin was convicted of the lesser of those offenses.  
While this argument might answer Davlin's claim that he was 
prejudiced by the omission of the words "without premedita
tion," the State's argument does not address the prejudice created 
by the insertion of the language that second degree murder be 
committed intentionally, but "without malice." While malice is 
not an element of the offense of second degree murder, an 
instruction to the jury that the State was required to prove, as an 
element of the offense, that the defendant acted "without malice" 
creates uncertainty regarding the essential element of intent, 
which is important to distinguishing between second degree mur
der and at least one prong of the lesser offense of manslaughter.  
See, State v. Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001), 
cert. denied 534 U.S. 1033, 122 S. Ct. 573, 151 L. Ed. 2d 445; 
State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999).  

Because of both the potential for confusion created by the 
misstated jury instruction No. 3 and the actual confusion exhib
ited by the question from the jury, we conclude that the district
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court's error is of such a nature that to leave it uncorrected would 
result in damage to the integrity, reputation, and fairness of the 
judicial process. See State v. Greer, 257 Neb. 208, 596 N.W.2d 
296 (1999). This plain error on the part of the district court 
requires that Davlin's conviction for second degree murder be 
reversed and the cause remanded for a new trial on that charge.  

The district court's error with respect to second degree mur
der, however, does not affect Davlin's conviction and sentence 
for first degree arson. We therefore proceed to consider Davlin's 
remaining assignments of error, as they relate to that charge.  

2. DESTRUCTION OF EVIDENCE 
The initial autopsy was performed by Dr. John Porterfield, 

who subsequently retired, but at the time, was a Lancaster 
County coroner's physician. Porterfield testified that his initial 
opinion, after gross inspection of the body, had been that 
Ligenza died in the fire, but that he changed his mind after see
ing microscopic slides and the toxicology report and concluded 
that Ligenza had been killed by manual strangulation before the 
fire. The key question underlying this issue is whether or not 
Ligenza was alive at the time of the fire or was killed before the 
fire. Davlin contends that examination of Ligenza's larynx and 
trachea, which were lost, would reveal that Ligenza died in the 
fire and not before it. Davlin argues that proof Ligenza died in 
the fire is essential support for Davlin's theory that the fire was 
not intentionally set, but was an accident caused by Ligenza's 
smoking in bed.  

After the autopsy, Ligenza's body was recalled from the 
funeral home to be sent to Dr. Thomas Bennett in Iowa for further 
testing. Dr. Matthias Okoye, another Lancaster County coroner's 
physician, was responsible for the transfer because Porterfield 
was out of town at the time. Okoye testified that as a matter of 
procedure, certain internal organs were removed during autopsies 
and stored in Formalin in a "gross specimen bucket." Okoye tes
tified that the bucket was available to Bennett, but that Bennett did 
not ask for it. The larynx and trachea were not with the body when 
it was delivered to Bennett and have not been found since then.  
Microscopic slides of sections of the trachea are available, but no 
slides or photographs of the larynx were taken.
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Porterfield testified that the larynx would have been dissected 
out of the body as a matter of procedure, but that Porterfield did 
not know what happened to it. Okoye testified that organs stored 
in Formalin in the gross specimen bucket were kept, in forensic 
cases, for 3 years, and then were disposed of as a matter of pro
cedure because they represented a biohazard. Okoye testified 
that he had looked for the bucket in Ligenza's case on request 
and that it was no longer available. Since the autopsy had been 
performed in September 1993, Okoye testified that the removed 
organs would have been routinely destroyed some time in 1996.  
Okoye testified at trial that the missing evidence might have 
been in a bag sewn inside the body before the body was sent to 
the funeral home, but that he did not know if that was the case.  
Elgin Kuhlman, then a detective sergeant with the criminal divi
sion of the Lincoln Police Department, testified at trial that he 
was the officer who accompanied the body to Iowa for Bennett's 
examination and that it was his understanding that the larynx 
had remained at the then Lincoln General Hospital.  

The record contains a draft report dictated by Michael Avery, 
the pathologist's assistant who participated in the autopsy. A 
typewritten entry on the report indicated Ligenza's aspiration of 
soot, which would indicate Ligenza was breathing at the time of 
the fire. This entry on the draft report was crossed out by 
Porterfield, who testified that he crossed it out because he never 
made that observation.  

The draft also shows a handwritten entry indicating "marked 
laryngeal edema and blistering," which would be consistent with 
aspiration of hot gases and death in the fire. This entry was also 
crossed out by Porterfield, who could not recall why he would 
have written that observation. Porterfield testified that the rou
tine procedure in preparing such reports was for the patholo
gist's assistant to prepare and edit a draft report, which was then 
brought to the coroner's physician for edits and changes that the 
physician thought appropriate. Porterfield testified at trial that 
the handwritten entry had been made as he and Avery were 
going over the report and that Porterfield had made the entry at 
Avery's suggestion but immediately crossed it out because 
Porterfield had not made such an observation. Porterfield noted 
at trial that allergies can cause an edemic look in the larynx and
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that mucous in the larynx can be confused with blistering, and 
he thought that that was what had happened in this case.  

In addition, the record contains an affidavit used to obtain a 
search warrant, in which the averring officer states that 
Porterfield had concluded that Ligenza had died of a laryngeal 
spasm as a result of the fire. Porterfield did not recall making a 
statement to that effect, but again stated that his preliminary 
conclusion that Ligenza had been killed in the fire was later 
superseded by closer inspection of the body.  

The record contains conflicting evidence regarding the cause 
of Ligenza's death and the importance of examining the larynx 
and trachea. Porterfield and Bennett concluded that Ligenza had 
been killed by manual strangulation prior to the fire. Dr. Robert 
Bux, deputy chief medical examiner for Bexar County, Texas, 
was hired by Davlin's counsel and examined the records of 
Porterfield's and Bennett's autopsies and Okoye's prior testi
mony. Bux opined that the evidence was insufficient to reach 
any conclusions regarding the cause of death, but that in his 
opinion, manual strangulation could not have been the cause of 
death. Bux stated that he would have liked to examine the larynx 
for more evidence. Bux testified at trial that he could not rule 
out a death due to laryngeal spasm because neither the larynx 
nor photographs of the larynx were available to review.  

In contrast, Dr. Robert Gillespie, director of the burn center at 
the combined University of Nebraska and Clarkson hospitals in 
Omaha, testified that it was unnecessary to examine the larynx to 
rule out death by fire or laryngeal spasm. Gillespie was asked by 
the Lincoln Police Department to examine Ligenza's body at the 
funeral home. Gillespie testified that based on this examination 
and his review of the autopsy records, he had concluded that 
Ligenza was dead before the fire. Gillespie testified that it was 
unnecessary to examine the larynx because there was no evi
dence of soot or burns inside the mouth or nose, which ruled out 
inhalation of hot gases as a cause of death. Gillespie stated that 
evidence of the inhalation of hot gas would be visible on the 
microscopic slides of the trachea which had been preserved, but 
that the slides showed no such evidence. Gillespie also noted the 
lack of swelling in Ligenza's extremities and the condition of 
melted blue plastic material found on Ligenza's body; Gillespie

296



STATE v. DAVLIN 297 

Cite as 263 Neb. 283 

stated that these indicated that during the fire, the skin had no cir
culation and was unable to respond to the heat. Gillespie testified 
at trial that the fire had been caused by a flammable liquid.  

(a) § 29-1913 
Section 29-1913 provides: 

(1) When in any felony prosecution or any prosecution 
for a misdemeanor or a violation of a city or village ordi
nance for which imprisonment is a possible penalty, the 
evidence of the prosecuting authority consists of scientific 
tests or analyses of ballistics, firearms identification, fin
gerprints, blood, semen, or other stains, upon motion of the 
defendant the court where the case is to be tried may order 
the prosecuting attorney to make available to the defense 
such evidence necessary to allow the defense to conduct 
like tests or analyses with its own experts. The order shall 
specify the time, place, and manner of making such tests or 
analyses by the defense. Such an order shall not be entered 
if the tests or analyses by the defense cannot be made 
because of the natural deterioration of the evidence.  

(2) If the evidence necessary to conduct the tests or 
analyses by the defense is unavailable because of the 
neglect or intentional alteration by representatives of the 
prosecuting authority, other than alterations necessary to 
conduct the initial tests, the tests or analyses by the prose
cuting authority shall not be admitted into evidence.  

We first note that the only objections raised at trial to the 
admission of the State's expert medical testimony regarding the 
cause of Ligenza's death were on the basis of foundation. Davlin 
made a motion in limine on the basis of § 29-1913 and again 
presented the issue in the context of his motion for new trial, but 
did not make a timely objection at trial to the State's evidence 
on the basis of § 29-1913.  

[16-18] A motion in limine is but a procedural step to prevent 
prejudicial evidence from reaching the jury; it is not the office of 
such a motion to obtain a final ruling upon the ultimate admissi
bility of the evidence; rather, its office is to prevent the proponent 
of potentially prejudicial matter from displaying it to the jury, 
making statements about it before the jury, or presenting the



263 NEBRASKA REPORTS

matter to the jury in any manner until the trial court has ruled 
upon its admissibility in the context of the trial itself. State v.  
Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997). As a conse
quence, when a court overrules a motion in limine, the movant 
must object when the particular evidence, previously sought to 
be excluded by the motion, is offered. Id. Because overruling a 
motion in limine is not a final ruling on the admissibility of evi
dence and therefore does not present a question for appellate 
review, a question concerning the admissibility of evidence 
which is the subject of a motion in limine is raised and preserved 
for appellate review by an appropriate objection during trial. Id.  

The relief sought in connection with Davlin's motion in lim
ine was the exclusion of the State's evidence regarding the autop
sies conducted on Ligenza's body. As noted, however, Davlin did 
not object to that evidence at trial on the basis of § 29-1913. An 
objection, based on a specific ground and properly overruled, 
does not preserve a question for appellate review on any other 
ground. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994).  
Consequently, Davlin did not properly preserve the issue of 
whether the evidence should have been excluded on that basis.  

We nonetheless observe that even had Davlin properly pre
served his claim of error, it would be without merit. Davlin 
sought to exclude the whole of the State's autopsy evidence on 
the basis that some parts of the body were unavailable. However, 
the statutory language clearly refers to exclusion of the "tests or 
analyses" performed on the evidence that is unavailable to the 
defense. Consequently, because Ligenza's larynx was unavail
able to the defense, the remedy provided by § 29-1913(2) would 
be to exclude the State's use of tests or analyses of the missing 
evidence-specifically, the larynx.  

Thus, even if the unavailable evidence in this case was within 
the scope of § 29-1913, the remedy provided by the statute was 
not the exclusion of the entire autopsy, but simply the exclusion 
of testing or analysis of the unavailable evidence. The effect of 
§ 29-1913(2) is to level the playing field when evidence is 
unavailable and prevent the prosecuting authority from making 
use of evidence that was not available to the defense. As noted 
above, however, the State's experts did not rely on evidence of the 
condition of the larynx specifically and based their conclusions on
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examination of other parts of the body. Only Porterfield had the 
opportunity to view the larynx before it was lost, and Porterfield's 
conclusion that Ligenza died by manual strangulation prior to the 
fire was based on injuries found by microscopic examination of 
the strap muscles of the neck, the lack of soot or staining in the 
mouth and nose, a lack of the cherry red discoloration of internal 
tissues usually associated with carbon monoxide inhalation, and 
toxicology reports showing no significant amount of carbon diox
ide in the blood. The "tests or analyses" presented by the State at 
trial did not rely on the evidence that Davlin complains was 
unavailable. Davlin was not entitled to the broad relief he 
requested, and the State did not present tests or analyses of the 
unavailable evidence that would have been subject to exclusion 
under § 29-1913(2).  

Even if Davlin had preserved the issue of exclusion under 
§ 29-1913(2), the district court did not err in refusing to grant 
Davlin the relief he requested. Compare Merrill, supra (objection 
to exhibit as whole properly overruled where part of exhibit is 
admissible). Davlin's third assignment of error is without merit.  

(b) Due Process 
[19] Davlin argues that the charges against him should have 

been dismissed because his right to due process under the state 
and federal Constitutions was violated by the State's failure to 
preserve relevant evidence. Because the due process require
ments of Nebraska's Constitution are similar to those of the fed
eral Constitution, we apply the same analysis to Davlin's state 
and federal constitutional claims. See, State v. Hookstra, ante p.  
116, 638 N.W.2d 829 (2002); Marshall v. Wimes, 261 Neb. 846, 
626 N.W.2d 229 (2001).  

[20-22] Under certain circumstances, the Due Process Clause 
of the 14th Amendment may require that the State preserve 
potentially exculpatory evidence on behalf of a defendant. State 
v. Castor, 257 Neb. 572, 599 N.W.2d 201 (1999), citing 
California v. Trombetta, 467 U.S. 479, 104 S. Ct. 2528, 81 L.  
Ed. 2d 413 (1984). It is uncontroverted, however, that "'unless 
a criminal defendant can show bad faith on the part of the police, 
failure to preserve potentially useful evidence does not consti
tute a denial of due process of law."' Castor, 257 Neb. at 590,
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599 N.W.2d at 214, quoting Arizona v. Youngblood, 488 U.S. 51, 
109 S. Ct. 333, 102 L. Ed. 2d 281 (1988). See, also, State v.  
Tanner, 233 Neb. 893, 448 N.W.2d 586 (1989). A trial court's 
conclusion that the government did not act in bad faith in 
destroying potentially useful evidence, so as to deny the defend
ant due process, is reviewed for clear error. See, U.S. v. Gomez, 
191 F.3d 1214 (10th Cir. 1999); U.S. v. Weise, 89 F.3d 502 (8th 
Cir. 1996).  

In the instant case, the district court's determination that 
Davlin failed to show bad faith on the part of the State was not 
clearly erroneous. As set forth above, the record indicates that the 
missing evidence in this case was destroyed as a matter of rou
tine procedure for medical reasons. This procedure, while cer
tainly unwise in cases where a criminal investigation is ongoing, 
shows no evidence of bad faith on the part of the State, nor is 
there any other indication in the record that the missing evidence 
was misplaced or destroyed in bad faith.  

Moreover, Davlin provides no explanation of why the State 
would have intentionally destroyed the evidence at issue. Even 
had the missing evidence shown that Ligenza was killed in the 
fire, instead of before the fire began, the State would still have 
been able to present evidence that the fire was intentionally set 
and that Davlin was the person responsible. In other words, while 
the missing evidence might have changed the State's theory of 
the case, it would have done little to undermine the evidence pre
sented by the State that established Davlin's culpability for the 
killing. If anything, Davlin would have been prejudiced, and not 
exculpated, by the suggestion that Ligenza was alive when 
doused with a liquid accelerant and set on fire.  

Because Davlin did not show that the destruction of the evi
dence was done in bad faith, he did not show that his constitu
tional rights to due process were violated by the State's failure 
to preserve the evidence. The district court's determination to 
that effect was not clearly erroneous. Davlin's fourth assignment 
of error is without merit.  

(c) Missing Evidence Instruction 
Davlin requested the following jury instruction, which was 

refused by the district court:
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If you find that the state has has [sic] lost evidence 
important to your determination in this case, then you may 
infer that the missing evidence would have been unfavor
able to the state. However, you are not required to do so.  
You should consider the degree of negligence or bad faith 
involved, the importance of the evidence lost, and other 
evidence that may have been adduce [sic] at trial.  

[23,24] To establish reversible error from a court's refusal to 
give a requested instruction, an appellant has the burden to show 
that (1) the tendered instruction is a correct statement of the law, 
(2) the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court's refusal to give the 
tendered instruction. State v. Thomas, 262 Neb. 985, 637 N.W.2d 
632 (2002). A trial court is not obligated to instruct the jury on 
matters which are not supported by evidence in the record. Id.  

The intentional destruction of evidence is usually referred to 
as "spoliation." See State v. Langlet, 283 N.W.2d 330 (Iowa 
1979). When spoliation is established, the factfinder may draw 
the inference that the evidence destroyed was unfavorable to the 
party responsible for its destruction. Id. The rationale of the rule 
is that intentional destruction amounts to an admission by con
duct of the weakness of one's own case; thus, only intentional 
destruction supports the rationale of the rule. See id. An adverse 
inference drawn from the destruction of evidence is predicated 
on bad conduct. U.S. v. Wise, 221 F.3d 140 (5th Cir. 2000), cert.  
denied 532 U.S. 959, 121 S. Ct. 1488, 149 L. Ed. 2d 375 (2001).  

Thus, courts that have considered the issue have generally 
concluded that the spoliation inference is not appropriate when 
the destruction was not intentional. See, e.g., U.S. v. Wise, supra; 
Randolph v. State, 36 P.3d 424 (Nev. 2001); Jackson v. State, 791 
So. 2d 830 (Miss. 2001); Patterson v. State, 356 Md. 677, 741 
A.2d 1119 (1999); State v. Vanover, 721 A.2d 430 (R.I. 1998); 
State v. Steffes, 500 N.W.2d 608 (N.D. 1993); People v. Cooper, 
53 Cal. 3d 771, 809 P.2d 865, 281 Cal. Rptr. 90 (1991) (en banc); 
State v. Langlet, supra; Torres v. State, 962 P.2d 3 (Okla. Crim.  
App. 1998). The same rule has been applied in criminal and civil 
cases. See, e.g., Spesco v. General Elec. Co., 719 F.2d 233 (7th 
Cir. 1983). But see, e.g., State v. Fulminante, 193 Ariz. 485, 975 
P.2d 75 (1999); Lolly v. State, 611 A.2d 956 (Del. 1992).



263 NEBRASKA REPORTS

"It is a general rule that the intentional spoliation or 
destruction of evidence relevant to a case raises a pre
sumption, or, more properly, an inference, that this evi
dence would have been unfavorable to the case of the spo
liator. Such a presumption or inference arises, however 
only where the spoliation or destruction was intentional 
and indicates fraud and a desire to suppress the truth, and 
it does not arise where the destruction was a matter of rou
tine with no fraudulent intent." 

(Emphasis in original.) Jackson, 791 So. 2d at 838, quoting 
Tolbert v. State, 511 So. 2d 1368 (Miss. 1987).  

The defendant is still permitted, when relevant evidence has 
been destroyed or is not presented, to use the absence of that 
evidence against the State. Davlin made such arguments to the 
jury in this case and used the missing evidence as a basis for 
cross-examining the State's witnesses and as foundation for the 
testimony of his own expert witness. Many inferences may be 
drawn from a missing piece of evidence; however, emphasis on 
one possible inference, communicated to the jury as part of the 
court's binding jury instructions, creates the danger that the jury 
may give that inference undue weight. See Patterson, supra. At 
the very least, a trial judge's jury instruction may have the effect 
of overemphasizing just one of the many proper inferences that 
a jury may draw. Id. Absent a showing of bad faith on the part 
of the State, such emphasis is unwarranted.  

[25] We hold that an instruction on the inference that may be 
drawn from spoliation of evidence is appropriate only where 
substantial evidence exists to support findings that the evidence 
had been in existence, in the possession or under the control of 
the party against whom the inference may be drawn; that the 
evidence would have been admissible at trial; and that the party 
responsible for the destruction of the evidence did so intention
ally and in bad faith. See State v. Langlet, 283 N.W.2d 330 (Iowa 
1979). In the instant case, assuming that Davlin's proffered 
instruction was a correct statement of the law, Davlin has failed 
to meet his burden of showing that the instruction was warranted 
by the evidence.  

As discussed above, the record did not indicate that the 
destruction of the missing evidence was intentional or made in
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bad faith. Instead, the record indicates that the evidence was 
destroyed for safety reasons as a matter of hospital routine.  
Consequently, the evidence did not support an inference that the 
destroyed evidence would have been unfavorable to the State, 
and the district court did not err in refusing Davlin's requested 
instruction to that effect. Davlin's fifth assignment of error is 
without merit.  

3. EXCLUSION OF EVIDENCE 
Davlin sought to present evidence that R.G., a resident of the 

other apartment in the duplex, had been accused of breaking into 
Ligenza's apartment in July 1993 for the purpose of sexually 
assaulting another woman, since deceased, who was at the time 
Ligenza's roommate. During cross-examination of R.G., Davlin 
sought to question R.G. regarding the allegation. Davlin's offer of 
proof, generally, indicated that Davlin sought to adduce testimony 
that Ligenza's former roommate had reported a break-in to the 
police and that R.G. had been accused. Furthermore, R.G.'s fin
gerprints were found on a container of charcoal lighter fluid in the 
shared entryway of the building. R.G. admitted ownership of the 
charcoal lighter fluid and testified that he used it to grill on the 
patio. Davlin argued that R.G.'s testimony regarding the allegation 
would be relevant to R.G.'s motive and opportunity to kill Ligenza.  
The district court sustained the State's relevancy objection.  

[26,27] It should be noted that although the parties' briefs dis
cuss Neb. Evid. R. 404, the only issue presented at trial was 
whether the proffered evidence was relevant. On appeal, a party 
may not assert a different ground for an objection to the admis
sion of evidence than was offered to the trial court. See State v.  
Bray, 243 Neb. 886, 503 N.W.2d 221 (1993). Furthermore, the 
question whether evidence is relevant for any purpose, pursuant 
to Neb. Evid. R. 401 and 402, is preliminary to the question 
whether the evidence is relevant for a proper purpose as deter
mined pursuant to rule 404. See, State v. Carter, 255 Neb. 591, 
586 N.W.2d 818 (1998); State v. Freeman, 253 Neb. 385, 571 
N.W.2d 276 (1997). We therefore consider the issue presented to 
the district court-whether the proffered evidence was relevant.  

[28-30] Evidence is relevant when it has any tendency to 
make the existence of any fact that is of consequence to the
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determination of the action more probable or less probable 
than it would be without the evidence. State v. Trotter, 262 
Neb. 443, 632 N.W.2d 325 (2001). Evidence may be irrelevant 
if it is directed at a fact not properly an issue under the sub
stantive law of the case. State v. Harrold, 256 Neb. 829, 593 
N.W.2d 299 (1999). If evidence fails to alter the probabilities 
of the existence or nonexistence of a fact in issue, the evidence 
is irrelevant. Id.  

Davlin sought to cross-examine R.G. in an attempt to impli
cate R.G. for killing Ligenza. Obviously, facts which effectively 
implicated another person for the crime of which Davlin was 
accused would exculpate Davlin and be relevant to facts at issue 
in the case. However, the facts Davlin sought to adduce from 
R.G. did not implicate R.G. in the death of Ligenza and thus 
were not relevant for that purpose.  

Davlin sought to adduce testimony from R.G. that R.G. had 
been accused of breaking into Ligenza's apartment for the pur
pose of assaulting Ligenza's former roommate, who was 
deceased by the time of trial in this case. Davlin did not proffer 
any evidence establishing that such a break-in had actually taken 
place, nor did Davlin proffer evidence that R.G. actually com
mitted a break-in or had been charged with such an offense.  
Davlin only proffered testimony that R.G. had been accused, by 
someone else, of a break-in directed at Ligenza's former room
mate. Even if Davlin proved that the accusation had been made, 
the existence of such an accusation is simply not relevant to 
whether someone other than Davlin committed the offenses 
charged in the instant case.  

The district court did not abuse its discretion in excluding 
Davlin's proffered evidence on the basis of relevance. Davlin's 
sixth assignment of error is without merit.  

4. FIRE EXPERTS' TESTIMONY 

The State presented testimony from Ken Scurto, a fire inves
tigator for the State Fire Marshal's office, and Brian Nehe, 
who was then a fire inspector for the city of Lincoln. Both 
opined that the fire in this case started on the mattress in the 
bedroom and was intentionally set. Scurto had been trained in 
fire investigation, including several classes at the National Fire
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Academy in Emmitsburg, Maryland. Scurto testified that he 
was an expert in fire investigation and postblast scene investi
gation. Nehe testified that he had been trained as a fire inves
tigator by the National Fire Academy and at seminars provided 
by the International Association of Arson Investigators; the 
Bureau of Alcohol, Tobacco, and Firearms; and the Omaha 
Fire Department.  

Scurto stated that he arrived at the scene of this fire before 
any debris had been removed from the room. Scurto testified 
that based on the heat lines visible throughout the bedroom, he 
determined that the fire centered on the bed. Scurto observed 
that the carpet was generally intact and that nothing was wrong 
with the building's furnace. He noted the absence of reactive 
chemicals, the lack of explosives or explosive devices, and the 
lack of evidence of any electrical source of ignition. The mat
tress, however, was almost completely consumed except for the 
springs and metal frame.  

Scurto testified that after a 3- or 4-hour observation of the 
room, he and Nehe obtained a search warrant because they felt 
they had eliminated accidental sources of ignition for the fire.  
Scurto concluded, because the mattress was too fully consumed 
and because the fire had burned too hot for an accidental fire 
given the available fuel, that the fire had started on the bed and 
had been intentionally set.  

Scurto specifically testified that there was no smoke damage 
in the room that was consistent with the smoldering fire that 
would have been expected from an accident such as smoking in 
bed. Scurto stated that because of the severe fire damage to the 
mattress and body, the fire must have been quick and hot and 
could not have been a smoldering fire.  

Scurto further testified that the pattern of heat concentration 
around the center of the mattress meant something had concen
trated the heat and that the pattern indicated an ignitable liquid.  
The State also presented evidence that accelerant traces were 
found on samples of material taken from the mattress and bed
room and that the traces were chemically very similar to the con
tainer of charcoal lighter fluid found in the building entranceway.  

Nehe testified that it was evident from the burn damage in the 
room that the fire had started on the bed. Nehe confirmed
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Scurto's testimony that there was not evidence of the soot and 
smoke that would be expected from a fire started by a cigarette.  
Nehe stated that the damage and fire patterns pointed to the bed 
as the area of origin and that the fire had burned too quickly for 
an ordinary mattress fire; thus, in his opinion, the fire had been 
started intentionally.  

[31] We first note that at trial, Davlin's objections to the opin
ion testimony of Scurto and Nehe were general objections on the 
basis of insufficient foundation and did not specify which 
aspects of foundation Davlin thought were lacking. Given sev
eral hundred transcribed pages of foundational testimony, 
Davlin's general objections are far from helpful. If a general 
objection on the basis of insufficient foundation is overruled, the 
objecting party may not complain on appeal unless (1) the 
ground for exclusion was obvious without stating it or (2) the 
evidence was not admissible for any purpose. State v. Baker, 245 
Neb. 153, 511 N.W.2d 757 (1994). Neither of those criteria is 
met in the instant case, and it is not the function of an appellate 
court to scour a sizable record looking for unidentified founda
tional defects.  

Even when the inquiry is confined to the argument set forth 
in Davlin's appellate brief, it is evident that Davlin's complaints 
go to the weight, and not the admissibility, of the questioned tes
timony. Davlin argues primarily that Scurto and Nehe formed 
their opinions without considering certain evidence that was 
found at the scene of the fire, particularly a cigarette lighter, 
aerosol can, and foam that may have come from a polyurethane 
mattress. Davlin also argues that Scurto and Nehe did not prop
erly consider the fact that Ligenza was a smoker.  

[32-34] An expert must possess facts which enable him or 
her to express a reasonably accurate conclusion as distin
guished from a mere guess or conjecture. State v. Canbaz, 259 
Neb. 583, 611 N.W.2d 395 (2000). As a general rule, however, 
the opinion of an expert witness is properly admitted into evi
dence where the basis of the opinion and the facts on which it 
is based are before the jury, and the opposing party has the 
opportunity to cross-examine the witness as to these founda
tional matters. See, State v. Trevino, 230 Neb. 494, 432 N.W.2d 
503 (1988); State v. Miner, 216 Neb. 309, 343 N.W.2d 899
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(1984). An appellate court is not a superexpert and will not lay 
down categorically which factors and principles an expert may 
or may not consider; such matters go to the weight and credi
bility of the opinion itself and not to its admissibility. See, 
Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 
(2001); Lange v. Crouse Cartage Co., 253 Neb. 718, 572 
N.W.2d 351 (1998).  

Our review of the record leads us to conclude that the opin
ions of Scurto and Nehe were adequately supported by the foun
dation summarized above. The fact that there is evidence in the 
record that could lead to a different conclusion does not render 
the opinions inadmissible; rather, it provided Davlin with a basis 
for cross-examination of the expert witnesses and argument to 
the jury regarding the weight to be given to their opinions.  
Davlin presented no expert testimony to either contradict the 
conclusions reached by Scurto and Nehe or criticize the way in 
which Scurto and Nehe reached those conclusions.  

Considering all of the circumstances, we cannot say the dis
trict court abused its discretion in overruling Davlin's general 
objections to the foundation for the testimony of Scurto and 
Nehe. Davlin's attacks on that foundation were properly 
directed at the weight to be given the testimony by the trier of 
fact, and not the admissibility of the evidence. Davlin's seventh 
assignment of error is without merit.  

5. HABITUAL CRIMINAL 

Section 29-2221(1) provides, as relevant: 
Whoever has been twice convicted of a crime, sentenced, 
and committed to prison, in this or any other state or by the 
United States or once in this state and once at least in any 
other state or by the United States, for terms of not less 
than one year each shall, upon conviction of a felony com
mitted in this state, be deemed to be an habitual criminal 
and shall be punished by imprisonment in a Department of 
Correctional Services adult correctional facility for a 
mandatory minimum term of ten years and a maximum 
term of not more than sixty years ....  

One of the felonies on which the district court's habitual 
criminal finding was based in the instant case was a 1981 Iowa



263 NEBRASKA REPORTS

conviction for sexual assault in the second degree. With respect 
to the term of imprisonment, the sentencing order provides that 
Davlin was committed to the Iowa Division of Adult Corrections 
"for a period not to exceed twenty-five years." Because the Iowa 
sentence did not specify a minimum term, Davlin argues that it 
is not a sentence for a term of "not less than one year" within the 
meaning of § 29-2221(1).  

[35] The statutory reference in § 29-2221(1) is to the "term" 
to which a defendant is sentenced, not the time or number of 
days the defendant is actually incarcerated. Therefore, it is the 
term of a defendant's prior sentences, not time actually served, 
which controls applicability of the habitual criminal penalty.  
State v. Jackson, 225 Neb. 843, 408 N.W.2d 720 (1987), over
ruled on other grounds, State v. Garza, 236 Neb. 202, 459 
N.W.2d 739 (1990).  

In State v. Luna, 211 Neb. 630, 319 N.W.2d 737 (1982), the 
defendant was sentenced as a habitual criminal on the basis of 
two convictions, one from Idaho and one from Oregon, neither 
of which established a minimum term of at least 1 year. This 
court affirmed the sentence, stating: 

The habitual criminal act is not a separate offense but, 
by its terms, provides for the enhancement of the sentence 
on the principal charge with a minimum sentence of 10 
years and a maximum sentence of 60 years for each con
viction committed by one found to be an habitual criminal 
even though, absent conviction as an habitual criminal, the 
minimum or maximum sentence might be less....  

... [I]t is clear the fact that the Idaho and Oregon sen
tences and commitments do not set a minimum of at least 
1 year does not disqualify them from consideration in 
determining whether defendant is an habitual criminal.  
The statute provides only that a pardon on the basis of 
innocence results in the exclusion of a conviction and com
mitment of at least a year. No showing was made that 
defendant was pardoned by either Idaho or Oregon for any 
reason whatsoever.  

We agree with the rationale of Haley v. Hollowell, 208 
Iowa 1205, 227 N.W. 165 (1929), that a prior sentence of 
1 to 7 years' imprisonment satisfied Iowa's habitual crimi-
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nal statute's requirement that a prior sentence be for a term 
of "not less than three years," inasmuch as the defendant 
"might have served the full seven years." We find no error 
in this case. The proceedings before the trial court were 
fair and reasonable and established defendant's identity as 
an habitual offender. We determine that the judgment of 
the trial court must be affirmed.  

(Citations omitted.) Luna, 211 Neb. at 635, 319 N.W.2d at 740.  
Davlin concedes that Luna is controlling in the instant case 

and suggests that Luna should be overruled. We decline to do so.  
Based on Luna, the district court did not err in relying on 
Davlin's Iowa conviction in sentencing Davlin as a habitual 
criminal. Davlin's final assignment of error is without merit.  

VI. CONCLUSION 
Because the district court committed plain error in incor

rectly instructing the jury on the essential elements of second 
degree murder, Davlin's conviction on that count is reversed 
and the cause is remanded for a new trial consistent with this 
opinion. We note that because the jury acquitted Davlin of first 
degree murder, the Double Jeopardy Clause bars the State 
from retrying Davlin for that offense, but does not prevent the 
State from proceeding with a new trial on a charge of second 
degree murder, as the evidence at this trial was sufficient to 
support Davlin's conviction. See, State v. Sheets, 260 Neb.  
325, 618 N.W.2d 117 (2000), cert. denied 532 U.S. 1019, 121 
S. Ct. 1957, 149 L. Ed. 2d 753 (2001); State v. White, 254 Neb.  
566, 577 N.W.2d 741 (1998). Because Davlin's other assign
ments of error are without merit, his conviction for first degree 
arson and resultant sentence of 20 to 60 years' imprisonment 
are affirmed.  

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR A NEW TRIAL.
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STATE OF NEBRASKA, APPELLEE, V.  

CAROL HYNEK, APPELLANT.  
640 N.W.2d I 

Filed March 1, 2002. No. S-01-106.  

1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the trial court.  

2. Judgments: Pleadings: Appeal and Error. Regarding questions of law presented by 
a motion to quash, an appellate court is obligated to reach a conclusion independent 
of the determinations reached by the trial court.  

3. Constitutional Law: Statutes: Proof. The burden to clearly demonstrate that a statute 
is unconstitutional rests upon the party making the claim of unconstitutionality.  

4. Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu
tional, and all reasonable doubts will be resolved in favor of its constitutionality.  

5. Constitutional Law: Criminal Law: Statutes. A penal statute must be construed so 
as to meet constitutional requirements if such can reasonably be done.  

6. Constitutional Law: Criminal Law: Statutes: Presumptions. In affording a pre
sumption of constitutionality to legislative enactments, the Nebraska Supreme Court, 
while construing penal statutes strictly, nonetheless gives them a sensible construction 
in the context of the object sought to be accomplished, the evils and mischiefs sought 
to be remedied, and the purpose sought to be served.  

7. Constitutional Law: Statutes. A challenge to a statute, asserting that no valid appli
cation of the statute exists because it is unconstitutional on its face, is a facial chal
lenge. In order to bring a constitutional challenge to the facial validity of a statute, the 
proper procedure is to file a motion to quash.  

8. _ : _ . A motion to quash is not appropriate when attacking the constitutional
ity of a statute as applied.  

9. Constitutional Law: Criminal Law. The protection provided by the excessive fines 
clause of Neb. Const. art. 1, § 9, is coextensive with that provided by the Eighth 
Amendment to the U.S. Constitution.  

10. _ : _ . The provision in Neb. Rev. Stat. § 60-6,196(8) (Supp. 1999) requiring the 

convicted person to pay the expense for the treatment which is a portion of the sen
tencing order is not intended to be a punishment and therefore provides for neither a 
fine nor a penalty and does not on its face violate the constitutional prohibitions 
against excessive fines under Neb. Const. art. I. § 9, or disproportionate penalties 
under Neb. Const. art. I. § 15.  

Appeal from the District Court for Dodge County, F.A.  
GOSSErr III, Judge, on appeal thereto from the County Court for 
Dodge County, DANIEL J. BECKWITH, Judge. Judgment of 
District Court affirmed.

William G. Line for appellant.
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Don Stenberg, Attorney General, and Scott G. Gunem for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Carol Hynek was convicted in the Dodge County Court of 
driving under the influence of alcoholic liquor (DUI). Judgment 
was entered. Hynek appealed to the district court for Dodge 
County which noted plain error in the sentencing and remanded 
the case to the county court. On remand, the county court on 
October 31, 2000, resentenced Hynek to probation for a period 
of 6 months and directed her to follow the recommendations 
contained in a previously administered alcohol assessment and 
to pay associated costs. Hynek again appealed to the district 
court which affirmed the conviction and sentence of the county 
court. Hynek appeals the decision of the district court and chal
lenges the constitutionality of Neb. Rev. Stat. § 60-6,196(8) 
(Supp. 1999) claiming that § 60-6,196(8) provides for excessive 
fines and disproportionate penalties. We reject Hynek's facial 
challenge and affirm the decision of the district court.  

STATEMENT OF FACTS 
On March 22, 2000, the State filed a complaint against Hynek 

in county court charging her with DUI in violation of § 60-6,196.  
On May 9, Hynek filed a motion to quash the complaint. Hynek 
claimed that § 60-6,196(8) was in violation of various federal 
and state constitutional provisions including the state constitu
tional provision against excessive fines, article I, § 9, and the 
state constitutional provision that penalties must be proportion
ate to the offense, article I, § 15. On June 20, the county court 
denied Hynek's motion to quash and entered a plea of not guilty 
for Hynek. A bench trial was held June 23 on stipulated facts.  
Hynek was found guilty. Hynek was ordered to report to the pro
bation office for a presentence evaluation and alcohol assess
ment. The alcohol assessment was completed and recommenda
tions were issued by the counselor on July 7. Hynek was
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sentenced on July 11 to 6 months' probation. With respect to 
treatment, the July 11 order required in general terms that Hynek 
follow treatment as directed by the probation officer.  

Hynek appealed to the district court. The district court found 
plain error because the sentencing order did not set out the spe
cific assessment recommendations Hynek would be required to 
successfully complete. On September 8, 2000, the district court 
vacated the sentence and remanded the case to the county court 
for further proceedings. On October 31, Hynek was again sen
tenced by the county court to 6 months' probation. The October 
31 order, which gives rise to this appeal, stated that Hynek was to 
follow the recommendations set forth in the alcohol assessment 
dated July 7, 2000, which was prepared as part of the presentence 
evaluation. The assessment recommended outpatient chemical 
dependency treatment, including 12 individual sessions, 12 to 18 
group therapy sessions, and 2 Alcoholics Anonymous meetings 
per week. The assessment further indicated that the cost of such 
treatment would be between $2,616 and $3,336 depending on the 
number of group therapy sessions attended.  

Hynek again appealed to the district court. In her statement of 
errors to the district court, Hynek asserted that the county court 
erred in failing to sustain her motion to quash and repeated her 
argument that § 60-6,196(8) was in violation of various constitu
tional provisions including article I, §§ 9 and 15, of the Nebraska 
Constitution. She also asserted that the county court erred in 
"[i]mposing an excessive penalty in requiring [her] to complete 
the recommendations of the recommended treatment at the 
approximate cost of $3,036 [sic] which is a penalty grossly dis
proportionate to the nature of the offense . . . ." The appeal was 
heard in district court on December 4, 2000. On January 9, 2001, 
the district court affirmed the conviction and sentence of the 
county court. Hynek appeals the order of the district court and 
has filed a notice of constitutional challenge to § 60-6,196(8). On 
appeal to this court, Hynek limits her constitutional challenge to 
the state constitutional provisions found at article I, §§ 9 and 15.  

ASSIGNMENTS OF ERROR 
Hynek asserts that the district court erred in failing to find 

§ 60-6,196(8) in violation of Neb. Const. art. I, §§ 9 and 15.
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STANDARDS OF REVIEW 
[1] Whether a statute is constitutional is a question of law; 

accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the trial 
court. State v. Hansen, 258 Neb. 752, 605 N.W.2d 461 (2000).  

[2] Regarding questions of law presented by a motion to 
quash, an appellate court is obligated to reach a conclusion inde
pendent of the determinations reached by the trial court. State v.  
Taylor, 262 Neb. 639, 634 N.W.2d 744 (2001).  

ANALYSIS 
We first note that the arguments presented by Hynek regard

ing the constitutionality of § 60-6,196(8) were posed in State v.  
Hansen, 259 Neb. 764, 612 N.W.2d 477 (2000). In Hansen, 
however, we concluded that such issues were not ripe for appel
late review because at the time of the defendant's sentencing, 
she had not yet been assessed for alcohol abuse or been ordered 
to follow through on any alcohol assessment recommendations.  
In Hansen, the county court ordered, as part of the sentencing, 
that the defendant submit to a substance abuse evaluation and 
follow the treatment recommendations as directed by her proba
tion officer. We concluded in Hansen that because the sentenc
ing order did not specify what treatment the defendant would be 
directed to undergo or the costs she might incur, we could not 
determine whether her sentence constituted a disproportionate 
penalty or other purported constitutional violation. We further 
concluded in Hansen that given the language of § 60-6,196(8), 
it was plain error for the county court to order an alcohol assess
ment and to direct compliance with the treatment recommenda
tions as part of the sentencing order without the court's prior 
approval of the specific recommendations. Instead, we noted 
that § 60-6,196(8) requires the court to order an alcohol assess
ment to be completed prior to sentencing and to review the alco
hol assessment results prior to sentencing in order to aid in an 
effective sentencing decision of whether to order the defendant 
to follow through on the specific treatment recommendations.  

The present case does not suffer the same procedural defects as 
Hansen. In this case, following remand, the county court ordered 
an alcohol assessment to be completed as part of the presentence
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evaluation and the assessment results were presented to the 
county court prior to sentencing. The county court's sentencing 
order on remand, dated October 31, 2000, which gives rise to this 
appeal, used language which specified that Hynek was ordered to 
follow the recommendations contained in the alcohol assessment 
which had been completed prior to sentencing and to pay the costs 
associated with treatment. Because the probation sentencing order 
in the present case refers to the alcohol assessment, which speci
fies what treatment Hynek was directed to undergo, including the 
costs of such treatment, the constitutional issues raised by Hynek, 
if otherwise properly presented, are properly before this court. In 
this regard, we note that Hynek filed a motion to quash challeng
ing the constitutionality of § 60-6,196(8) prior to entering her 
plea, thus preserving the constitutional issue in this case.  
Compare State v. Kubin, ante p. 58, 638 N.W.2d 236 (2002).  

Hynek challenges the constitutionality of § 60-6,196(8).  
Section 60-6,196(8) provides as follows: 

Any person who has been convicted of driving while intox
icated shall, during a presentence evaluation, submit to and 
participate in an alcohol assessment. The alcohol assess
ment shall be paid for by the person convicted of driving 
while intoxicated. At the time of sentencing, the judge, 
having reviewed the assessment results, may then order the 
convicted person to follow through on the alcohol assess
ment results at the convicted person's expense in lieu of or 
in addition to any penalties deemed necessary.  

Hynek argues that § 60-6,196(8) violates Neb. Const. art. I, 
§ 9, which provides that no "excessive fines [shall be] imposed," 
and art. I, § 15, which provides that "[a]ll penalties shall be pro
portioned to the nature of the offense ... ." Hynek asserts gen
erally that the statute provides no limit on the punishment that 
may be imposed by a sentencing judge who may order a con
victed person to follow through on the alcohol assessment rec
ommendations at the convicted person's expense. Hynek specif
ically claims that the statute is unconstitutional because it gives 
the courts discretion to impose any amount of monetary punish
ment in the form of costs for treatment without providing any 
dollar limits to ensure the courts do not impose excessive fines 
or disproportionate penalties.
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[3-6] The burden to clearly demonstrate that a statute is 
unconstitutional rests upon the party making the claim of uncon
stitutionality. State v. Divis, 256 Neb. 328, 589 N.W.2d 537 
(1999); State v. Carpenter, 250 Neb. 427, 551 N.W.2d 518 
(1996). A statute is presumed to be constitutional, and all rea
sonable doubts will be resolved in favor of its constitutionality.  
State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000). A 
penal statute must be construed so as to meet constitutional 
requirements if such can reasonably be done. State v. Divis, 
supra. In affording a presumption of constitutionality to legisla
tive enactments, we, while construing penal statutes strictly, 
nonetheless give them a sensible construction in the context of 
the object sought to be accomplished, the evils and mischiefs 
sought to be remedied, and the purpose sought to be served. State 
v. Burke, 225 Neb. 625, 408 N.W.2d 239 (1987).  

[7,8] A challenge to a statute, asserting that no valid applica
tion of the statute exists because it is unconstitutional on its 
face, is a facial challenge. In order to bring a constitutional chal
lenge to the facial validity of a statute, the proper procedure is 
to file a motion to quash. State v. Kanarick, 257 Neb. 358, 598 
N.W.2d 430 (1999). A motion to quash is not appropriate when 
attacking the constitutionality of a statute as applied. State v.  
Kelley, 249 Neb. 99, 541 N.W.2d 645 (1996).  

Hynek has raised a facial challenge to the validity of 
§ 60-6,196(8). She raised the issue in a motion to quash filed 
prior to her plea, conviction, and sentencing at a time when she 
did not know what, if any, treatment recommendations she 
would be ordered to follow or what, if any, expense would be 
associated with such treatment. On appeal, Hynek does not 
argue that the treatment, the cost of treatment, or the probation 
specifically imposed upon her constitute excessive fines or 
penalties not proportionate to the offense. Instead, she makes a 
facial challenge that by allowing a judge to order a defendant 
to follow a treatment program at the defendant's expense, 
§ 60-6,196(8) gives a court "unlimited discretion" to impose a 
monetary or financial punishment "without any maximum 
limit." Brief for appellant at 5. Hynek's challenge is a facial 
challenge to § 60-6,196(8), and her argument is essentially that 
there is no valid application of the portion of § 60-6,196(8)
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which permits the sentencing judge to order the convicted per
son to pay the expense of treatment.  

Hynek argues that § 60-6,196(8) provides "no range, other 
than infinity," brief for appellant at 6, for the amount of expense 
a convicted person may be required to bear and that such 
expense would constitute an "excessive fine" or a "penalty" not 
in proportion to the nature of the offense. In response, the State 
argues that the provisions of § 60-6,196(8) pertaining to the 
expenses of treatment which are challenged by Hynek impose 
neither a "fine" nor a "penalty," and that therefore, Hynek's con
stitutional claims based on article I, §§ 9 and 15, are without 
merit. We agree with the State.  

Hynek challenges the portion of § 60-6,196(8) which provides 
that the sentencing judge may "order the convicted person to fol
low through on the alcohol assessment results at the convicted 
person's expense . . . ." We have previously observed that the 
Legislature's clear intent in passing § 60-6,196(8) was to provide 
for treatment "'in lieu of or in addition to any penalties deemed 
necessary' " and that thus, treatment is an alternative to or in addi
tion to penalties imposed by the sentencing judge. State v. Divis, 
256 Neb. 328, 334, 589 N.W.2d 537, 541 (1999). We stated in 
Divis that the legislative intent was to allow such imposition "with 
the objective of treatment rather than punishment." Id.  

We are obliged to give § 60-6,196(8) a sensible construction 
in the context of the object sought to be accomplished, the evils 
and mischiefs sought to be remedied, and the purpose sought to 
be served. State v. Burke, 225 Neb. 625, 408 N.W.2d 239 (1987).  
Reading § 60-6,196(8) in a sensible fashion, the reference to 
"expense" in § 60-6,196(8) pertains to the "follow through on the 
alcohol assessment," and, thus, the "expense" in § 60-6,196(8) is 
incurred by the convicted person to cover the cost of treatment 
and is ultimately payable to the treatment provider. Rather than a 
punishment or penalty, the imposition of such cost is "compen
satory in nature." See Distinctive Printing & Packaging Co. v.  
Cox, 232 Neb. 846, 856, 443 N.W.2d 566, 574 (1989).  

[9] The state constitutional provision against excessive fines 
is found at Neb. Const. art I, § 9. The Excessive Fines Clause is 
found in the Eighth Amendment to the U.S. Constitution. We 
conclude that the protection provided by the excessive fines
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clause of the Nebraska Constitution is coextensive with that pro
vided by the U.S. Constitution. The U.S. Supreme Court has 
held that "the Excessive Fines Clause was intended to limit only 
those fines directly imposed by, and payable to, the govern
ment." Browning-Ferris Industries v. Kelco Disposal, 492 U.S.  
257, 268, 109 S. Ct. 2909, 106 L. Ed. 2d 219 (1989). See, also, 
Austin v. United States, 509 U.S. 602, 113 S. Ct. 2801, 125 L.  
Ed. 2d 488 (1993). See, also, United States v. Bajakajian, 524 
U.S. 321, 118 S. Ct. 2028, 141 L. Ed. 2d 314 (1998). We simi
larly hold that the excessive fines clause in Neb. Const. art. I, 
§ 9, is limited to those fines directly imposed by, and payable to, 
the State. In the instant case, the "expense" Hynek has been 
directed to pay is payable to the treatment provider, not to the 
State, and is not a fine and, a fortiori, not an excessive fine.  

We note that Neb. Const. art. VII, § 5, provides that all "fines" 
and "penalties" shall be apportioned exclusively to the use and 
support of the common schools. The "expense" incurred under 
§ 60-6,196(8) covers the cost of treatment, is not apportioned to 
the use of the common schools, and is not imposed on a con
victed person as either a monetary "fine" or a monetary 
"penalty." Although not dispositive, the fact that the Legislature 
in § 60-6,196(8) did not direct that the moneys therein be appor
tioned to the schools indicates that it did not intend the 
"expense" of treatment to be a "fine" or "penalty." See, also, 
Black's Law Dictionary 647, 1153 (7th ed. 1999) (defining 
"fine" as "pecuniary criminal punishment or civil penalty 
payable to the public treasury" and defining "penalty" as 
"[p]unishment imposed on a wrongdoer, esp. in the form of [a] 
fine"). Compare id. at 598 (defining "expense" as "[a]n expen
diture of money . . . to accomplish a result").  

[10] The provision in § 60-6,196(8) requiring the convicted 
person to pay the "expense" for the treatment which is a portion 
of the sentencing order is not intended to be a punishment, nor 
does it require a payment to the State. The challenged subsection 
provides for neither a "fine" nor a "penalty." Such "expense" is 
accordingly neither an "excessive fine" nor a "disproportionate 
penalty." Therefore, the provision that the convicted person pay 
the "expense" of the "follow through on the alcohol assessment" 
in § 60-6,196(8) does not on its face violate the constitutional
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prohibitions against "excessive fines" under article I, § 9, or "dis
proportionate penalties" under article I, § 15.  

CONCLUSION 
In this DUI case, Hynek made a facial constitutional challenge 

to the portion of § 60-6,196(8) which requires the convicted per
son to pay the "expense" of alcohol treatment. Hynek claimed 
that such cost is an "excessive fine" under article I, § 9, and a 
"disproportionate penalty" under article I, § 15. Because the 
"expense" in § 60-6,196(8) is neither a "fine" nor a "penalty," 
§ 60-6,196(8) does not on its face violate either article I, § 9, or 
article I, § 15, as claimed by Hynek. We reject Hynek's constitu
tional challenge and affirm the decision of the district court 
which affirmed the conviction and sentence for DUI imposed by 
the county court.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

Scorr SCHNEIDER, APPELLANT.  
640 N.W.2d 8 

Filed March 1, 2002. No. S-01-270.  

1. Pleas: Appeal and Error. Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial court, and its ruling will 
not be disturbed on appeal absent an abuse of that discretion.  

2. Pleas. To support a finding that a plea of guilty has been entered freely, intelligently, 
voluntarily, and understandingly, a court must inform a defendant concerning (1) the 
nature of the charge, (2) the right to assistance of counsel, (3) the right to confront wit
nesses against the defendant, (4) the right to a jury trial, and (5) the privilege against 
self-incrimination. The record must also establish a factual basis for the plea and that 
the defendant knew the range of penalties for the crime charged.  

3. Convicted Sex Offender: Sentences. The duty to register as a sex offender under 
Nebraska's Sex Offender Registration Act, Neb. Rev. Stat. §§ 29-4001 to 29-4013 
(Cum. Supp. 2000), is collateral to a defendant's sentence on the underlying conviction.  

4. Courts: Pleas: Convicted Sex Offender. A trial court is not required to inform a 
defendant of the collateral consequence of his or her duty to register as a sex offender 
under Nebraska's Sex Offender Registration Act, Neb. Rev. Stat. §§ 29-4001 to 
29-4013 (Cum. Supp. 2000), before accepting a plea of guilty or no contest, and such 
pleas are not rendered involuntary or unintelligent because the defendant was not 
aware of this requirement.  

5. Pleas. After the entry of a plea of guilty or no contest, but before sentencing, a court, 
in its discretion, may allow a defendant to withdraw his or her plea for any fair and just
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reason, provided that the prosecution has not been or would not be substantially prej
udiced by its reliance on the plea entered.  

6. Pleas: Proof The burden is upon the defendant to establish by clear and convincing 
evidence the grounds for withdrawal of a plea.  

7. Courts: Pleas. A district court does not abuse its discretion by denying a motion to 
withdraw a plea when such motion is grounded on the court's failure to inform a 
defendant of a collateral consequence of his or her plea.  

8. Sentences: Appeal and Error. Sentences within the statutory limits will be dis
turbed by an appellate court only if the sentences complained of were an abuse of 
judicial discretion.  

Appeal from the District Court for Otoe County: RANDALL L.  
REHMEIER, Judge. Affirmed.  

Gerald M. Stilmock, of Brandt, Horan, Hallstrom, Sedlacek 
& Stilmock, for appellant.  

Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Scott Schneider appeals his convictions and sentences for two 

counts of attempted sexual contact with a child. The district 
court overruled his motion to withdraw his pleas of no contest 
and sentenced him to consecutive sentences of 1 year's impris
onment on each count. Schneider contends that because the 
court did not advise him that he would have to register as a sex 
offender, his pleas were not made intelligently, knowingly, and 
voluntarily. We affirm because the registration requirement 
under Nebraska's Sex Offender Registration Act (Act), Neb.  
Rev. Stat. §§ 29-4001 to 29-4013 (Cum. Supp. 2000), is a col
lateral consequence that did not render his pleas involuntary or 
unintelligent.  

BACKGROUND 
On March 6, 2000, Schneider was charged with two counts of 

sexual contact with a child, a Class IIIA felony. He stood mute 
on the charges, and his counsel asked that the district court enter 
pleas of not guilty on his behalf. After a plea agreement, the 
State filed an amended information charging Schneider with two
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counts of attempted sexual contact with a child, a Class I mis
demeanor, in exchange for which Schneider agreed to enter 
pleas of no contest.  

At the arraignment on the misdemeanor charges, the court 
recited the substantive portions of the two counts and asked 
Schneider if he understood the charges against him. The court 
advised Schneider that each count constituted a Class I misde
meanor; that the range of penalties for each count was a fine up to 
$1,000, imprisonment up to 1 year, or both; and that the sentences 
could run consecutively. The court then asked Schneider if he 
understood that by pleading no contest, he would be waiving the 
following rights: the right to a jury trial, the right to confront and 
cross-examine witnesses, and the right to remain silent and 
require the State to prove his guilt beyond a reasonable doubt.  

After this colloquy, Schneider stated that he was entering his 
pleas of no contest freely and voluntarily, that he had not been 
threatened, that no promises had been made to him apart from 
his plea agreement, and that he was satisfied with his counsel.  
The State then recited the victims' expected testimony, and 
Schneider agreed that there was a factual basis for the charges.  
The court then received Schneider's pleas and found him guilty 
of both counts of the amended information.  

The court did not advise Schneider that he would be required 
to register as a sex offender before or after receiving his pleas.  
At the sentencing hearing, Schneider made a motion to with
draw his pleas because he had been advised by his counsel that 
he would be required to register as a convicted sex offender.  
Sentencing was deferred until after a hearing on the motion. At 
the hearing on the motion, Schneider's counsel argued that the 
court had failed to advise him of the registration requirement.  
Schneider's counsel did not say whether she had ever advised 
Schneider of the requirement, only that she thought it was rea
sonable for him to believe, because of the reduction in the 
charges from felonies to misdemeanors, that the registration 
would not apply to him. Counsel also argued there would be no 
prejudice to the State by allowing Schneider to withdraw the 
pleas. The State did not address the prejudice issue and argued 
only that the court was not obligated to advise Schneider of the 
registration requirement as a matter of law.
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The court stated that it was required only to advise a defend
ant of the penal consequences of his or her plea. The court noted 
that other jurisdictions had found that the registration require
ment was a collateral consequence of the plea and that the Act 
was not part of the criminal statutes in Nebraska. The court also 
found that State v. Torres, 254 Neb. 91, 574 N.W.2d 153 (1998), 
supported a finding that the registration was a collateral conse
quence of Schneider's pleas. On these bases, the court overruled 
Schneider's motion. The court then found that Schneider's 
offenses were subject to the requirements of the Act and advised 
him of his duty to register under this law as set forth in his noti
fication form.  

Before sentencing Schneider, the court indicated that 
Schneider had a substantial criminal record, including a charge 
of contributing to the delinquency of a child which involved cir
cumstances similar to the facts of his current charges. The court 
then sentenced Schneider to 1 year's imprisonment on each 
count, to be served consecutively, with credit for time served.  

ASSIGNMENTS OF ERROR 
Schneider assigns that the district court erred in accepting his 

no contest pleas and in failing to allow him to withdraw the 
pleas when he had not made them intelligently, knowingly, and 
voluntarily. He also assigns that the court abused its discretion 
in its imposition of excessive sentences.  

STANDARD OF REVIEW 
[1] Prior to sentencing, the withdrawal of a plea forming the 

basis of a conviction is addressed to the discretion of the trial 
court, and its ruling will not be disturbed on appeal absent an 
abuse of that discretion. State v. Roeder, 262 Neb. 951, 636 
N.W.2d 870 (2001).  

ANALYSIS 

CONSTITuTiONAL VALIDITY OF PLEAS 
Schneider concedes that the court advised him of his consti

tutional rights and asked him a series of questions to confirm his 
understanding and waiver of those rights. But he contends that 
because the court failed to advise him that he would be required 
to register as a sex offender, the court erred in accepting his
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pleas because they were not made intelligently, voluntarily, and 
understandingly. The State contends that the court's colloquy 
satisfied all of the criteria for determining that a plea is consti
tutionally valid.  

Nebraska has adopted the U.S. Supreme Court's due process 
requirements for a validly entered guilty plea delineated in 
Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 
274 (1969). See State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981). Under Boykin, a guilty plea must be knowingly and 
voluntarily entered because the plea involves the waiver of cer
tain constitutional rights. See, also, State v. Silvers, 255 Neb.  
702, 714, 587 N.W.2d 325, 334 (1998) ("'[g]uilty pleas are 
"grave and solemn" acts which waive certain constitutional 
rights, and they therefore must be ". . . knowing, intelligent 
acts done with sufficient awareness of the relevant circum
stances and likely consequences"' ").  

[2] We have held that to support a finding that a plea of 
guilty has been entered freely, intelligently, voluntarily, and 
understandingly, a court must inform a defendant concerning 
(1) the nature of the charge, (2) the right to assistance of coun
sel, (3) the right to confront witnesses against the defendant, 
(4) the right to a jury trial, and (5) the privilege against self
incrimination. The record must also establish a factual basis 
for the plea and that the defendant knew the range of penalties 
for the crime charged. State v. Burkhardt, 258 Neb. 1050, 607 
N.W.2d 512 (2000).  

Schneider asks this court to analyze the penal nature of the 
registration requirement under the Act using the intent-effects 
factors first set out by the U.S. Supreme Court in Kennedy v.  
Mendoza-Martinez, 372 U.S. 144, 83 S. Ct. 554, 9 L. Ed. 2d 
644 (1963). We decline to do so. Those factors set out the ana
lytical framework for analyzing punishment under a double 
jeopardy or ex post facto challenge, neither of which is a part 
of this appeal. See, Kansas v. Hendricks, 521 U.S. 346, 117 S.  
Ct. 2072, 138 L. Ed. 2d 501 (1997) (applying intent-effects 
analysis to both double jeopardy and ex post facto challenges); 
State v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998) 
(explaining history and application of intent-effects analysis for 
double jeopardy purposes).
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[3] We discussed the Act in State v. Torres, 254 Neb. 91, 574 
N.W.2d 153 (1998). In that case, the defendant pled no contest 
to third degree sexual assault and was sentenced to I year of 
probation. On appeal, he argued that the Act was a violation of 
the U.S. and State of Nebraska Ex Post Facto Clauses because it 
potentially increased his punishment for failing to register under 
the Act. This court held that the Act's "registration requirements 
are separate and collateral to any sexual offense which the act 
affects [and] come into play only after a conviction is secured." 
254 Neb. at 94, 574 N.W.2d at 155. Under Torres, the registra
tion requirement is collateral to a defendant's sentence on the 
underlying conviction.  

We have not previously determined whether a trial court's fail
ure to advise a defendant of a collateral consequence of his or her 
plea of guilty or no contest renders the plea constitutionally 
invalid. Federal courts and many state courts have adopted a 
direct-collateral analysis for determining which consequences of 
a guilty plea a court must advise a defendant of before accepting 
his or her guilty plea. See, 22 C.J.S. Criminal Law § 404 (1989); 
5 Wayne R. LaFave et al., Criminal Procedure § 21.4(d) (2d ed.  
1999). Under Brady v. United States, 397 U.S. 742, 90 S. Ct.  
1463, 25 L. Ed. 2d 747 (1970), a plea of guilty must stand if 
entered by a defendant fully aware of the direct consequences of 
the plea. Direct consequences are those which result in a "'defi
nite, immediate and largely automatic effect on the range of the 
defendant's punishment."' U.S. v. Amador-Leal, 276 F.3d 511, 
514 (9th Cir. 2002). Trial courts are free to advise defendants of 
the collateral consequences of their plea, but are obligated only 
to advise them of the direct consequences, and the failure to 
inform a defendant of a collateral consequence does not render 
the plea involuntary or unintelligent. See State v. Bollig, 232 Wis.  
2d 561, 605 N.W.2d 199 (2000).  

We have never adopted this direct-collateral terminology, 
although we have held that a court is not required to advise a 
defendant of the possibility of consecutive sentences, probation 
restrictions, or the possibility of a conviction's being used in a 
future proceeding to terminate parental rights. See, State v.  
Spiegel, 239 Neb. 233, 474 N.W.2d 873 (1991) (probation 
restrictions); State v. Irish, 223 Neb. 814, 394 N.W.2d 879
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(1986) (consecutive sentences); In re Interest of Theodore W, 4 
Neb. App. 428, 545 N.W.2d 119 (1996) (subsequent termination 
of parental rights).  

Conversely, we have held that a court must inform a defend
ant of the possibility of an increased sentence imposed because 
of a habitual criminal statute. We have also held that a court 
must inform a defendant of a mandatory minimum sentence 
even if the incarceration is mandatory under a probation provi
sion. See, State v. Van Ackeren, 234 Neb. 535, 451 N.W.2d 707 
(1990) (habitual criminal enhancement of sentence); State v.  
Stastny, 223 Neb. 903, 395 N.W.2d 492 (1986) (mandatory min
imum incarceration period under probation provision).  
Similarly, we have held that trial courts must also advise a 
defendant if restitution to a victim is a possible consequence of 
a plea because this type of restitution is a criminal penalty. State 
v. War Bonnett, 229 Neb. 681, 428 N.W.2d 508 (1988). In gen
eral, under Nebraska law, a defendant must be informed of those 
consequences which affect the range of possible sentences or 
periods of incarceration for each charge and the amount of any 
fine to be imposed as a part of a sentence.  

Other jurisdictions have determined that the duty to register 
under the Act is a collateral consequence of a plea of guilty or no 
contest and that the court's failure to advise a defendant of this 
requirement does not invalidate the plea. See, e.g., State v. Young, 
112 Ariz. 361, 542 P.2d 20 (1975); People v. Montaine, 7 P.3d 
1065 (Colo. App. 1999); Nelson v. State, 780 So. 2d 294 (Fla.  
App. 2001); State v. Timperley, 599 N.W.2d 866 (S.D. 1999).  

[4] We conclude that the district court was not required to 
inform Schneider of the collateral consequence of the duties 
imposed under the Act before accepting his pleas of no contest 
and that his pleas were not rendered involuntary or unintelligent 
because he was not aware of this requirement.  

FAIR AND JUST REASON To WrrHDRAW PLEAS 

Schneider also contends that the district court's failure to 
inform him of the registration requirement under the Act estab
lished a fair and just reason for withdrawing his pleas. He argues 
that the court erred in denying his motion because it imposed the 
wrong standard in its disposition of the motion-whether his
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plea was constitutionally valid-instead of whether he presented 
a fair and just reason. The State does not dispute that Schneider 
was not aware of the registration requirement but contends that 
the court did not err in denying Schneider's motion to withdraw 
his plea after finding that the plea was constitutionally valid.  

[5,6] After the entry of a plea of guilty or no contest, but before 
sentencing, a court, in its discretion, may allow a defendant to 
withdraw his or her plea for any fair and just reason, provided that 
the prosecution has not been or would not be substantially preju
diced by its reliance on the plea entered. State v. Carlson, 260 
Neb. 815, 619 N.W.2d 832 (2000); State v. Wetherell, 259 Neb.  
341, 609 N.W.2d 672 (2000). The burden is upon the defendant to 
establish by clear and convincing evidence the grounds for with
drawal of a plea. State v. Carlson, supra.  

In Carlson, we specifically rejected the more liberal disposi
tion standard suggested by the American Bar Association for 
motions to withdraw a plea before sentencing and stated that a 
trial court may in its discretion permit the withdrawal of a plea 
before sentencing. See id. (noting that American Bar Association 
suggests that trial court should allow defendant to withdraw plea 
for any fair and just reason before sentencing). See, also, State v.  
Minshall, 227 Neb. 210, 416 N.W.2d 585 (1987).  

In Carlson, supra, the defendant assigned that the district 
court erred in failing to find that he had established a fair and 
just reason to withdraw the plea because the court did not ask 
him if his plea had been induced by any promises. This court 
held that the colloquy between the court and the defendant was 
in compliance with State v. Irish, 223 Neb. 814, 394 N.W.2d 879 
(1986), and, therefore, was sufficient to support the district 
court's determination that the plea was entered freely, intelli
gently, voluntarily, and understandingly.  

To the extent that [the defendant] claims that the district 
court failed to make the proper inquiry prior to the time the 
plea was entered and accepted, the claim is without merit.  
Accordingly, the district court did not abuse its discretion 
in denying [the defendant]'s motion to withdraw the plea 
on the basis of an inadequate allocution ....  

Carlson, 260 Neb. at 824, 619 N.W.2d at 838.
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[7] In this case, we have determined that the district court was 
not required to inform Schneider of the sex offender registration 
requirement before accepting his pleas of no contest. In accord
ance with Carlson, the district court did not abuse its discretion 
by denying Schneider's motion to withdraw his pleas.  

EXCESSIVE SENTENCES 
Finally, Schneider contends that the court abused its discre

tion by imposing excessive sentences.  
[8] Sentences within statutory limits will be disturbed by an 

appellate court only if the sentences complained of were an 
abuse of judicial discretion. State v. Roeder, 262 Neb. 951, 636 
N.W.2d 870 (2001).  

Schneider was convicted of two counts of attempted sexual 
contact with a child, a Class I misdemeanor under Neb. Rev. Stat.  
§§ 28-201(4)(e) and 28-320.01 (Cum. Supp. 2000). The penalty 
for a Class I misdemeanor is a maximum of 1 year's imprison
ment, a $1,000 fine, or both, with no minimum. Neb. Rev. Stat.  
§ 28-106 (Cum. Supp. 2000). Schneider was sentenced to a term 
of 1 year's imprisonment on each count, to be served consecu
tively. His sentences were within the statutory limits. Although 
Schneider argues that the imposition of consecutive sentences 
was excessive, the district court noted that the presentence inves
tigation showed that Schneider had a substantial criminal record, 
including a charge of contributing to the delinquency of a child 
which involved circumstances similar to facts of his current 
charges. The district court did not abuse its discretion.  

CONCLUSION 
We conclude that the district court did not abuse its discretion 

in denying Schneider's motion to withdraw his pleas or in sen
tencing him. His convictions and sentences are affirmed.  

AFFIRMED.
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SCHWAN'S SALES ENTEREPRISES, INC., AND LIBERTY MUTUAL 
INSURANCE COMPANY, APPELLANTS, V. ROBERT J. HITZ AND 

STATE OF NEBRASKA, SECOND INJURY FUND, APPELLEES.  
640 N.W.2d 15 

Filed March 1, 2002. No. S-01-494.  

1. Workers' Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers' Compensation Court decision only when (1) the 
compensation court acted without or in excess of its powers; (2) the judgment, order, 
or award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award.  

2. _ : _ . In determining whether to affirm, modify, reverse, or set aside a judgment 
of the Workers' Compensation Court review panel, a higher appellate court reviews the 
findings of fact of the single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless clearly wrong.  

3. Workers' Compensation: Second Injury Fund: Records. Where the evidence is 
undisputed that an employer had actual knowledge of an obvious preexisting perma
nent partial disability at the time the worker was employed, the written records pro
vision of Neb. Rev. Stat. § 48-128 (Reissue 1993) does not apply.  

Appeal from the Nebraska Workers' Compensation Court.  
Reversed and remanded.  

Thomas D. Wulff, of Welch, White & Wulff, for appellants.  

Don Stenberg, Attorney General, and Hobert B. Rupe for 
appellee State of Nebraska, Second Injury Fund.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Schwan's Sales Enterprises, Inc. (Schwan's), and Liberty 

Mutual Insurance Company (Liberty Mutual) appeal from a deci
sion of a review panel of the Nebraska Workers' Compensation 
Court determining that the State of Nebraska, Second Injury 
Fund, was not liable to Robert J. Hitz, who was injured in the 
course of his employment with Schwan's. The trial judge deter
mined that the Second Injury Fund was liable because Hitz had 
an amputation below the right knee at the time he was hired by 
Schwan's and Schwan's had actual knowledge of the amputation.  
The review panel reversed because Schwan's did not make a
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written record of the amputation in accordance with Neb. Rev.  
Stat. § 48-128(2) (Reissue 1993), and the amputation was not 
obvious. Because it is undisputed that Schwan's had actual 
knowledge of the amputation, we reverse the review panel's 
order determining that the Second Injury Fund was not liable.  

BACKGROUND 
The facts of this case are undisputed. In 1990, Hitz' right leg 

was amputated below the knee, and he has worn a prosthesis 
since that time. In 1995, Hitz applied to Schwan's for a position 
as a sales route driver. Hitz initially interviewed with Byron R.  
Lane, a sales manager. Lane observed that Hitz walked with a 
slight limp, and Hitz explained to him that his leg was ampu
tated below the knee. Lane asked Hitz if he could physically per
form the job, and Hitz assured him that he could. Lane also 
checked to see if Hitz' condition would prevent him from driv
ing under federal Department of Transportation guidelines and 
found that it did not. In his deposition, Lane stated that he never 
actually observed Hitz' prosthesis.  

After the initial interview, Lane and Robert J. Ludewig, a 
division manager for Schwan's, met with Hitz at Hitz' home. In 
his deposition, Ludewig stated that at the time of the meeting, he 
was aware that Hitz wore a prosthetic limb. The record indicates 
that although he was aware of it, Ludewig did not actually see 
the prosthesis. Hitz was hired by Schwan's in November 1995.  
The record shows that Schwan's did not make a written record 
in accordance with § 48-128(2), documenting that Hitz had a 
below-the-knee amputation.  

On December 8, 1995, Hitz was injured when he fell while 
adding oil to the truck that he drove for Schwan's. As a result of 
the fall, he fractured his right femur and several surgeries were 
performed on his right leg. Hitz was later diagnosed with reflex 
sympathetic dystrophy. In June 1998, Dr. Michael H. McGuire, 
an orthopedic surgeon who treated Hitz, stated that it was 
unlikely that Hitz would ever regain functional use of his right 
lower extremity. In addition, he stated that Hitz had reached max
imum medical improvement and that he had a disorder that pro
duced a 40-percent whole person impairment and a 100-percent 
lower extremity impairment. In November 1998, Dr. Michael T.
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O'Neil, another orthopedic surgeon who treated Hitz, stated that 
Hitz was 100 percent permanently disabled. O'Neil stated that 
Hitz would not have sustained the type of fracture that he did if 
he had not had a below-the-knee amputation at the time he fell.  
Hitz has not worked since the day of his accident.  

Schwan's and Liberty Mutual brought suit in the Workers' 
Compensation Court against Hitz and the Second Injury Fund 
seeking a determination of the rights and liabilities of the parties.  
The trial judge concluded that Schwan's and Liberty Mutual 
were liable for all of Hitz' temporary total disability payments 
and his permanent partial disability payments as a result of his 
member impairment. The trial judge determined that the Second 
Injury Fund was liable for all of Hitz' permanent partial disabil
ity payments, and the Second Injury Fund sought review. In a 
two-to-one decision, the review panel reversed, determining that 
the Second Injury Fund was not liable for any of Hitz' workers' 
compensation payments because Schwan's did not make a writ
ten record to document that Hitz was an amputee. Applying this 
court's decision in Akins v. Happy Hour Inc., 209 Neb. 236, 306 
N.W.2d 914 (1981), the review panel concluded that actual 
knowledge of Hitz' amputation could not support liability on the 
part of the Second Injury Fund because the amputation was not 
"obvious." Schwan's and Liberty Mutual appeal.  

ASSIGNMENTS OF ERROR 
Schwan's and Liberty Mutual assign, rephrased, that the 

review panel erred in reversing the trial judge's findings regard
ing the liability of the Second Injury Fund.  

STANDARD OF REVIEW 
[1] An appellate court may modify, reverse, or set aside a 

Workers' Compensation Court decision only when (1) the com
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award.  
Thornton v. Grand Island Contract Carriers, 262 Neb. 740, 634 
N.W.2d 794 (2001).
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[2] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers' Compensation Court review 
panel, a higher appellate court reviews the findings of fact of the 
single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless 
clearly wrong. Rodriguez v. Monfort, Inc., 262 Neb. 800, 635 
N.W.2d 439 (2001).  

ANALYSIS 
Schwan's and Liberty Mutual contend that the Second Injury 

Fund is liable for Hitz' permanent partial disability. The Second 
Injury Fund, however, contends that because Hitz' amputation 
was not obvious, Schwan's was required to document the condi
tion with written records.  

At the time of Hitz' date of hire, § 48-128(2), now codified at 
§ 48-128(1)(b), provided: 

In order to qualify under this section, the employer must 
establish by written records that the employer had knowl
edge of the preexisting permanent partial disability at the 
time that the employee was hired or at the time the 
employee was retained in employment after the employer 
acquired such knowledge.  

[3] Both parties rely on our decision in Akins, supra. In Akins, 
an employee's arm was amputated at the elbow. The employee 
was later injured in the course of his employment. Although the 
employer did not keep written records documenting the 
employee's injury, the compensation court found that the writ
ten records provision was inapplicable to a case where the injury 
and disability were so obvious as the amputation of an arm. We 
affirmed and held that when the evidence is undisputed that an 
employer did have actual knowledge of an obvious preexisting 
permanent partial disability-an amputation-at the time the 
worker was employed, the written records provision of § 48-128 
does not apply.  

In this case, the Second Injury Fund argues that because Hitz 
wore a prosthesis, his amputation was not obvious, thus necessi
tating documentation by written records under Akins v. Happy 
Hour Inc., 209 Neb. 236, 306 N.W.2d 914 (1981). We do not 
read Akins so narrowly. Our holding in Akins focused on the fact
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that there was no factual dispute over whether the employer had 
actual knowledge of the employee's amputation. As in Akins, in 
this case, there is no dispute that Hitz had an amputation result
ing in an obvious limp the day he was hired and that Schwan's 
had actual knowledge of the permanent partial disability. Lane 
stated that he discussed the amputation with Hitz and that he 
checked to see if Hitz' condition would prevent him from driving 
under federal Department of Transportation guidelines.  
Likewise, Ludewig stated that he was aware of the amputation.  
That Hitz wore a prosthesis, thus making his amputation less 
noticeable, does not mean his employer lacked actual knowledge.  

We determine that the findings of the trial judge were not 
clearly wrong and conclude that the review panel erred in 
reversing the decision of the trial judge. Accordingly, we reverse 
the review panel's order determining that the Second Injury 
Fund was not liable.  

REVERSED AND REMANDED.  

STATE OF NEBRASKA, APPELLEE, V.  
JACK E. HARRIS, APPELLANT.  

640 N.W.2d 24 

Filed March 8, 2002. No. S-00-686.  

I. Motions to Suppress: Appeal and Error. Because Neb. Rev. Stat. § 29-115 (Cum.  
Supp. 2000) commits the determination whether to entertain a motion to suppress 
made after the commencement of trial to the discretion of the trial court, an appellate 
court reviews such a determination for an abuse of discretion.  

2. Motions for Mistrial: Appeal and Error. The decision to grant a motion for mistrial 
is within the discretion of the trial court and will be upheld on appeal absent a show
ing of abuse of discretion.  

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis
cretion is involved only when the rules make such discretion a factor in determining 
admissibility.  

4. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules commit 
the evidentiary question at issue to the discretion of the trial court, the admissibility 
of evidence is reviewed for an abuse of discretion.  

5. Rules of Evidence: Other Acts. The admissibility of evidence under Neb. Evid. R.  
404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), must be determined upon the 
facts of each case and is within the discretion of the trial court.
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6. Confessions. To be admissible, a statement or confession of an accused must have 
been freely and voluntarily made.  

7. Confessions: Due Process. The Due Process Clause of U.S. Const. amend. XIV 
and the due process clause of Neb. Const. art. I, § 3, preclude admissibility of an 
involuntary confession.  

8. Confessions. A defendant objecting to the voluntariness of a confession is entitled to 
a fair hearing in which both the underlying factual issues and the voluntariness of his 
or her confession are actually and reliably determined.  

9. Motions to Suppress. A person who is aggrieved by a statement taken from him or 
her which is claimed to be involuntary may move for suppression of that statement.  

10. Motions to Suppress: Waiver. An objection to a statement which is claimed to be 
involuntary is waived if it is not raised by a motion prior to trial with the exception 
that a court may entertain such motions to suppress after the commencement of trial 
when the defendant is surprised by the introduction of such statements by the State.  

11. Criminal Law: Pretrial Procedure. Upon a defendant's proper request through dis
covery procedure, the State must disclose information which is material to the prepa
ration of a defense to the charge against the defendant.  

12. _ : _ . In order that the defendant receive a fair trial, requested and material 

information must be disclosed to the defendant.  
13. Motions for Mistrial: Prosecuting Attorneys: Proof. Before it is necessary to grant 

a mistrial for prosecutorial misconduct, the defendant must show that a substantial 
miscarriage of justice has actually occurred.  

14. Motions for Continuance: Evidence. When a continuance will cure the prejudice 
caused by belated disclosure of evidence, a continuance should be requested by coun
sel and granted by the trial court.  

15. Evidence: Waiver: Appeal and Error. A party who fails to make a timely objection 
to evidence waives the right on appeal to assert prejudicial error concerning the evi
dence received without objection.  

16. Trial: Evidence: Appeal and Error. On appeal, the defendant may not assert a dif
ferent ground for his or her objection to the admission of evidence than was offered 
to the trier of fact.  

17. Appeal and Error. An objection, based on a specific ground and properly overruled, 
does not preserve a question for appellate review on any other ground.  

18. Records: Appeal and Error. It is incumbent upon an appellant to supply a record 
which supports his or her appeal.  

19. Trial: Waiver. A party who fails to insist upon a ruling to a proffered objection 
waives that objection.  

20. Trial: Evidence: Appeal and Error. A prerequisite to an appeal based upon error in 
the admission of evidence is a timely objection stating the grounds therefor, unless the 
grounds are apparent from the context.  

21. Trial: Motions to Strike: Appeal and Error. The failure to make a timely and 
proper objection or motion to strike will ordinarily bar a party from later claiming 
error in the admission of testimony.  

22. Trial: Rules of Evidence. A true objection does not wander among the Nebraska 
Evidence Rules in the hope of eventually ending its odyssey at the doorstep of a partic
ular nule of evidence. In seeking to exclude evidence, counsel must adhere to a basic and 
straightforward approach: Tell the court the reason why the evidence is inadmissible.
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23. Motions to Strike: Jury Instructions. Ordinarily, when an objection to or motion to 
strike improper evidence is sustained and the jury is instructed to disregard it, such 
instruction is deemed sufficient to prevent prejudice.  

Appeal from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Affirmed.  

Emil M. Fabian and Barbara Thielen, of Fabian & Thielen, 
for appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
I. NATURE OF CASE 

Jack E. Harris was convicted of murder in the first degree and 
use of a deadly weapon to commit a felony. The primary issues 
presented in this appeal are whether Harris was entitled to a 
hearing on the voluntariness of a statement he gave to police in 
an unrelated investigation, whether Harris was entitled to a mis
trial based on prosecutorial misconduct, and whether the district 
court erroneously admitted evidence of Harris' prior bad acts.  
Because we find Harris' claims of reversible error to be without 
merit, we affirm the judgment of the district court.  

II. BACKGROUND 
During the summer of 1995, Harris sold a green convertible 

automobile to Anthony Jones, an Omaha drug dealer. During the 
same summer, Harris was introduced to Howard "Homicide" 
Hicks through a mutual acquaintance, Corey Bass. On August 
23, 1995, Jones was found dead inside his apartment. The cause 
of death was a gunshot wound to the head.  

In 1996, Harris was incarcerated in the Douglas County 
Correctional Facility, at the same time as Lee Warren and Tony 
Bass, Corey Bass' brother. On December 8, 1996, Corey Bass 
was murdered. Tony Bass assisted authorities in investigating 
Corey Bass' murder, and during that investigation, Tony Bass 
told police that while in jail, Harris told Tony Bass that Harris 
had been involved in the murder of Jones. According to Tony
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Bass, Harris said that Jones had been murdered by Harris and 
someone named "Homicide." 

In February 1997, police investigating Jones' murder spoke to 
Warren. Warren told police that Harris had spoken to Warren 
about Jones' murder and had told Warren that Jones was killed 
because he recognized Harris while Harris was robbing Jones.  

In May 1997, police arrested Hicks for the murder of Jones.  
Hicks confessed and said that he and Harris had planned to rob 
Jones. Hicks said that Harris had killed Jones when Jones rec
ognized Harris during the robbery.  

Harris was charged by information with murder in the first 

degree and use of a deadly weapon to commit a felony. After 
Harris' first trial ended in a mistrial, Harris was retried. Tony 
Bass, Warren, and Hicks testified at trial substantially in accord 
with the statements described above, as did Robert Paylor, 
another witness who claimed that Harris told him about the mur
der of Jones. Further pertinent facts will be set forth below in 
more detail.  

Harris was convicted, pursuant to jury verdicts, of murder in 
the first degree and use of a deadly weapon to commit a felony 
and was sentenced to life imprisonment on the murder charge 
and 10 to 20 years' imprisonment on the weapons charge, sen
tences to be served consecutively. Harris appeals.  

III. ASSIGNMENTS OF ERROR 
Harris assigns that the district court erred in (1) failing to 

allow Harris a voluntariness hearing; (2) refusing to grant Harris 
a mistrial based upon the State's failure to provide Harris' state
ment pursuant to court-ordered discovery; (3) allowing evidence 
of other bad acts or crimes in violation of Neb. Evid. R. 404(2), 
Neb. Rev. Stat. § 27-404(2) (Reissue 1995), and its own prior 
order; and (4) failing to grant a mistrial based upon the admis
sion of prior bad act evidence in violation of § 27-404 and its 

own prior order.  

IV. STANDARD OF REVIEW 
[1] Because Neb. Rev. Stat. § 29-115 (Cum. Supp. 2000) 

commits the determination whether to entertain a motion to sup
press made after the commencement of trial to the discretion of 

the trial court, an appellate court reviews such a determination
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for an abuse of discretion. See State v. Davlin, ante p. 283, 639 
N.W.2d 631 (2002).  

[2] The decision to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. State v. Gartner ante p. 153, 
638 N.W.2d 849 (2002).  

[3-5] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is involved only 
when the rules make such discretion a factor in determining 
admissibility. Davlin, supra. Where the Nebraska Evidence 
Rules commit the evidentiary question at issue to the discretion 
of the trial court, the admissibility of evidence is reviewed for an 
abuse of discretion. Id. The admissibility of evidence under rule 
404(2), § 27-404(2), must be determined upon the facts of each 
case and is within the discretion of the trial court. State v.  
Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999).  

V. ANALYSIS 

1. HARRIS' STATEMENT 

Harris' first and second assignments of error relate to the tes
timony of Leland Cass, an Omaha police detective. Cass was 
investigating the murder of Corey Bass and, on December 10, 
1996, participated with two FBI agents in an interview of Harris 
regarding Corey Bass' drug dealing activities. During the inter
view, Harris identified several individuals whom Harris said 
purchased drugs from Corey Bass. Among those individuals was 
Hicks, whom Harris indicated was also known as "Homicide." 
Cass testified at trial that Harris had identified Hicks by the 
nickname "Homicide" during the December 10 interview. Cass' 
trial testimony did not reveal the other substance of Harris' 
statements to police, beyond Harris' knowledge of Hicks and 
Hicks' nickname.  

(a) Voluntariness Hearing 
Harris objected to Cass' testimony and argued that he was 

entitled to a hearing on the voluntariness of this statement. Harris 
also moved for a mistrial. The district court did not hold a hear
ing or rule on the voluntariness of the statement. The district 
court determined initially that Harris had not made a showing
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that the defense had not been provided with Cass' police report 
regarding the December 10, 1996, interview, and thus, the district 
court concluded that Harris' motion for a hearing was untimely.  
The district court also observed that the statement was innocuous 
and that its admission was not prejudicial to Harris. The district 
court offered Harris the choice of having Cass' testimony 
stricken from the record or cross-examining Cass on the issue.  

Harris chose to cross-examine Cass instead of having the tes
timony stricken. On cross-examination, Harris elicited testi
mony from Cass that Harris had not, in the December 10, 1996, 
interview, admitted to knowing Hicks personally and that Harris 
had indicated only that he knew Hicks' nickname and knew that 
Hicks was involved with Corey Bass.  

Harris' first assignment of error is that the district court erred 
in failing to conduct a hearing on the voluntariness of Harris' 
statement. Harris claims that he was entitled to such a hearing 
under Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed.  
2d 908 (1964), and § 29-115.  

[6-10] To be admissible, a statement or confession of an 
accused must have been freely and voluntarily made. See State v.  
Kula, 260 Neb. 183, 616 N.W.2d 313 (2000). The Due Process 
Clause of U.S. Const. amend. XIV and the due process clause of 
Neb. Const. art. I, § 3, preclude admissibility of an involuntary 
confession. State v. Garner, 260 Neb. 41, 614 N.W.2d 319 
(2000). A defendant objecting to the voluntariness of a confes
sion is entitled to a fair hearing in which both the underlying fac
tual issues and the voluntariness of his or her confession are actu
ally and reliably determined. Jackson, supra. A person who is 
aggrieved by a statement taken from him or her which is claimed 
to be involuntary may move for suppression of that statement.  
State v. Hittle, 257 Neb. 344, 598 N.W.2d 20 (1999). An objec
tion to such a statement is waived if it is not raised by a motion 
prior to trial with the exception that a court may entertain such 
motions to suppress after the commencement of trial when the 
defendant is surprised by the introduction of such statements by 
the State. Id. Specifically, § 29-115 provides, in relevant part: 

Unless claims of a statement being involuntary . . . are 
raised by motion before trial as provided in this section, all 
objections to the use of such statements as evidence on

336



STATE v. HARRIS 337 

Cite as 263 Neb. 331 

these grounds shall be deemed waived, except that the 
court may entertain such motions to suppress after the 
commencement of trial when the defendant is surprised by 
the introduction of such statements by the state, and also 
the court in its discretion may entertain motions to sup
press such statements when the defendant was not aware of 
the grounds for any such motion before the commence
ment of trial, or in such situations as the court deems that 
justice may require.  

The district court determined that it would not entertain 
Harris' motion to suppress, as the district court was not satisfied 
that Harris lacked notice of Cass' testimony. Because § 29-115 
clearly commits the determination whether to entertain a motion 
to suppress made after the commencement of trial to the discre
tion of the trial court, we will review such a determination for an 
abuse of such discretion. Compare State v. Davlin, ante p. 283, 
639 N.W.2d 631 (2002).  

Based on the record before us, we conclude that the district 
court did not abuse its discretion in determining that Harris' 
untimely motion should not be considered. The district court 
was confronted with essentially a "he said, she said" scenario, 
as the prosecutor stated that Cass' police report regarding the 
December 10, 1996, interview had been provided to the 
defense, while defense counsel claimed that the defense had not 
received the report. Given the record before us, we have no 
basis to find that the district court abused its discretion in con
cluding that Harris' showing of surprise was insufficient, par
ticularly given the court's greater familiarity with the course of 
the proceedings.  

We are not in a position to question the veracity of either the 
prosecution or defense on their contradictory claims regarding 
the process of discovery. It is possible that the prosecution over
looked the police report of the December 10, 1996, interview 
and failed to provide it to the defense, and it is equally possible 
that the defense either misplaced or failed to appreciate the sig
nificance of the report once it was received. Given the absence 
of dispositive proof, we cannot conclude that the district court 
abused its discretion.  

Therefore, Harris' first assignment of error is without merit.
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(b) Discovery Violation 
Harris' second assignment of error alleges that the State vio

lated a discovery order. Cass authored a police report regarding 
the December 10, 1996, interview with Harris. The defense 
claims that this report was not provided to it, in violation of the 
district court's pretrial discovery order. See Neb. Rev. Stat.  
§ 29-1912 (Reissue 1995). Harris claims that the district court 
abused its discretion in failing to grant a mistrial based upon the 
violation of the discovery order.  

[11,12] Upon a defendant's proper request through discovery 
procedure, the State must disclose information which is material 
to the preparation of a defense to the charge against the defend
ant. State v. Brown, 214 Neb. 665, 335 N.W.2d 542 (1983). In 
order that the defendant receive a fair trial, requested and mate
rial information must be disclosed to the defendant. Id.  

Assuming, without deciding, that Cass' report was within the 
scope of the district court's discovery order, we first note that 
the district court concluded that an insufficient showing had 
been made that Cass' report had not been provided to the 
defense. As above, the record does not provide this court with a 
basis for concluding that the district court's determination was 
an abuse of discretion. We conclude that the district court did 
not abuse its discretion in failing to grant Harris' motion for mis
trial where the court was not persuaded that any prosecutorial 
misconduct had occurred.  

[13,14] Second, Harris has failed to make a showing that a 
mistrial was necessary to cure the alleged misconduct on the part 
of the prosecutor. Before it is necessary to grant a mistrial for 
prosecutorial misconduct, the defendant must show that a sub
stantial miscarriage of justice has actually occurred. State v.  
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000), cert. denied 
531 U.S. 843, 121 S. Ct. 109, 148 L. Ed. 2d 67. When a contin
uance will cure the prejudice caused by belated disclosure of evi
dence, a continuance should be requested by counsel and granted 
by the trial court. State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 
(1998), modified 255 Neb. 889, 587 N.W.2d 673 (1999).  

Harris did not ask the district court for a continuance to 
respond to Cass' report of the December 10, 1996, interview, nor 
has Harris explained why a continuance would not have been
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sufficient to cure any prejudice resulting from the allegedly 
belated disclosure of the report. Consequently, we conclude that 
Harris has not shown that a substantial miscarriage of justice has 
occurred to necessitate a mistrial. See Bjorklund, supra. Harris' 
failure to seek a continuance waived any rights he may have had 
pursuant to § 29-1912. See Lotter supra.  

The district court did not abuse its discretion in denying 
Harris' motion for mistrial. Harris' second assignment of error is 
without merit.  

2. PRIOR BAD ACTS 
Harris' final two assignments of error relate to several collo

quies, described below, in which Harris claims that witnesses 
testified to prior bad acts in violation of § 27-404(2).  

[15-17] It should first be noted that none of the statements that 
Harris claims were admitted in violation of § 27-404(2) were 
objected to in the district court on those grounds. A party who 
fails to make a timely objection to evidence waives the right on 
appeal to assert prejudicial error concerning the evidence received 
without objection. State v. McLemore, 261 Neb. 452, 623 N.W.2d 
315 (2001). On appeal, the defendant may not assert a different 
ground for his or her objection to the admission of evidence than 
was offered to the trier of fact. State v. Davlin, ante p. 283, 639 
N.W.2d 631 (2002). An objection, based on a specific ground and 
properly overruled, does not preserve a question for appellate 
review on any other ground. Id. While we proceed to consider in 
more detail each of the statements of which Harris complains, we 
first make clear that Harris has not properly preserved a 
§ 27-404(2) issue with respect to any of the following statements: 

(a) Robert Sklenar 
Robert Sklenar, an Omaha police detective, testified that 

Sklenar and Cass had questioned Harris about "this case and 
another case." After the prosecuting attorney had asked Sklenar 
another question and Sklenar had answered that question, defense 
counsel said that he would "object at this point." An off-the
record discussion was held, and examination of Sklenar resumed 
without the court's making any statement for the record. The 
statement to which the objection was directed is not apparent 
from the record.
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[18-20] It is incumbent upon an appellant to supply a record 
which supports his or her appeal. State v. Kanarick, 257 Neb.  
358, 598 N.W.2d 430 (1999). In this instance, neither the basis 
for the objection nor any ruling on the objection appears in the 
record. This court has held that a party who fails to insist upon 
a ruling to a proffered objection waives that objection. State v.  
Nowicki, 239 Neb. 130, 474 N.W.2d 478 (1991). We have also 
stated that a prerequisite to an appeal based upon error in the 
admission of evidence is a timely objection stating the grounds 
therefor, unless the grounds are apparent from the context. State 
v. Hicks, 241 Neb. 357, 488 N.W.2d 359 (1992). As the record 
before us shows neither the basis for Harris' objection nor any 
ruling on the objection, we conclude that Harris has waived any 
error in this regard.  

[21] We also note that no motion to strike any offending tes
timony is reflected in the record. The failure to make a timely 
and proper objection or motion to strike will ordinarily bar a 
party from later claiming error in the admission of testimony.  
See State v. Neujahr, 248 Neb. 965, 540 N.W.2d 566 (1995).  

Furthermore, even if an objection based on § 27-404(2) had 
been properly preserved, it is apparent that such objection was 
without merit. Section 27-404(2) provides, as relevant, that 
"[e]vidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he or she 
acted in conformity therewith." Sklenar's testimony established 
only that Harris had been questioned regarding "this case and 
another case." This was not evidence of other "crimes, wrongs, 
or acts" within the meaning of § 27-404(2).  

(b) Tony Bass 
Tony Bass testified regarding conversations he had with 

Harris. The State asked Tony Bass whether Harris told Tony Bass 
about "other things" besides the murder of Jones. The State 
elicited testimony that Harris told Tony Bass about "other things" 
that involved Corey Bass and that Corey Bass was involved in 
drug sales. Harris objected based on a "[m]otion in limine previ
ously filed and the Court's 402." The objection was overruled.  

It should be noted that the record shows 14 pretrial motions 
that were made at a hearing on August 18, 1997. Among those
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motions was a motion based on § 27-404; a motion evidently 
based on Neb. Evid. R. 608, Neb. Rev. Stat. § 27-608 (Reissue 
1995); a motion in limine relating to the subornation of perjury; 
and a motion in limine relating to the use of "Homicide" as 
Hicks' nickname. In addition, motions in limine were argued on 
July 19, 1999, relating to the mention of gang activity, Harris' 
statements to Sklenar, and the unavailability of certain wit
nesses. The record does not indicate to which "motion in lim
ine" defense counsel was referring when objecting to Tony 
Bass' statement.  

[22] Because Harris' objection does not identify § 27-404(2) as 
the basis for the objection, Harris cannot assert that ground for the 
objection on appeal. Harris' general objection based on the 
"motion in limine" does not identify which of the many previ
ously filed motions provided the purported basis for Harris' 
objection. A true objection does not wander among the Nebraska 
Evidence Rules in the hope of eventually ending its odyssey at the 
doorstep of a particular rule of evidence. In seeking to exclude 
evidence, counsel must adhere to a basic and straightforward 
approach: Tell the court the reason why the evidence is inadmis
sible. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994).  

Furthermore, as with Sklenar's testimony above, Tony Bass' 
testimony established only that Harris told Tony Bass about 
"other things" involving Corey Bass, presumably Corey Bass' 
drug sales. This testimony did not establish any "crimes, wrongs, 
or acts" on Harris' part within the meaning of § 27-404(2) and 
was not inadmissible on that basis.  

(c) Robert Paylor 
Paylor testified that Paylor met with Harris so that Harris could 

"let [Paylor] know" who had shot Paylor. Harris objected, and an 
off-the-record discussion was had. Neither the basis for the objec
tion nor any ruling of the court appears on the record. The State's 
examination of Paylor resumed with the State's instructing Paylor 
to tell the jury only what Harris said about the murder of Jones.  

During Paylor's remaining testimony, Paylor made a com
ment indicating that Harris told Paylor that "Howard" had shot 
Paylor. Harris objected that the answer was "nonresponsive" and 
moved to strike it. Even though Harris did not have standing to
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object to an answer being "nonresponsive," because the State 
was questioning Paylor, see Cardenas v. Peterson Bean Co., 180 
Neb. 605, 144 N.W.2d 154 (1966), the district court nonetheless 
struck the answer and instructed the jury to disregard it. Harris 
later made a motion for mistrial based on the "unresponsive 
answer," which was overruled.  

[23] We again note, with reference to this testimony, that no 
§ 27-404(2) objection appears in the record, and Harris cannot 
claim that ground on appeal as the basis for objection. No ruling 
on Harris' first objection appears in the record, nor does a 
motion to strike the objectionable testimony. Based on the same 
principles set forth above, Harris has also waived error in regard 
to this testimony. Furthermore, with respect to Paylor's second 
statement, Harris' objection on other grounds was sustained and 
the testimony stricken. Ordinarily, when an objection to or 
motion to strike improper evidence is sustained and the jury is 
instructed to disregard it, such instruction is deemed sufficient 
to prevent prejudice. State v. McLemore, 261 Neb. 452, 623 
N.W.2d 315 (2001). The record presents no basis for concluding 
that the district court's instruction to the jury to disregard the 
testimony was insufficient to dispel any prejudice to Harris.  

(d) Lee Warren 
Warren testified that when police spoke to Warren, Warren 

gave them "more information than just the incident with 
Anthony Jones." The record does not indicate what that other 
information was, or whether it even related to Harris. Harris 
objected "based on the previous motion in limine and the order 
of the Court." The objection was overruled. Based upon the rea
soning set forth above, we similarly conclude that Harris has 
waived any claim of error pursuant to § 27-404(2) with respect 
to this testimony, and even if properly made and preserved, such 
claim of error would be without merit.  

Warren later testified that pursuant to an agreement with the 
State, Warren's parole would be transferred to a different state 
"for purposes of safety." Harris objected that the State's question 
was "leading and suggestive," and the objection was sustained.  
Harris made no motion to strike Warren's testimony. Later, 
Warren testified that the State had agreed "[t]o transfer me to
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protect myself so I wouldn't end up dead, you know, deceased." 
No objection was made to this testimony.  

Again, Harris waived any claim pursuant to § 27-404(2) by 
failing to object on that basis. Furthermore, Harris made no 
motion to strike the offending testimony after his objection to 
that testimony was sustained, and thus, he has no basis for com
plaining about the testimony on appeal. See State v. Neujahr, 
248 Neb. 965, 540 N.W.2d 566 (1995). With respect to the sec
ond statement made by Warren, Harris waived any claim of error 
by failing to object at all. In so doing, Harris also rendered 
harmless any error with respect to Warren's first statement, as it 
was rendered cumulative by the admission without objection of 
Warren's second statement to the same effect. See State v.  
Kinser, 259 Neb. 251, 609 N.W.2d 322 (2000).  

During closing arguments, the State remarked that Warren 
was to be transferred to another state "so he doesn't end up 
dead." Harris objected that "that's improper," the objection was 
sustained, and the remark was stricken. As nothing in the record 
suggests that the striking of the State's remarks was insufficient 
to dispel any prejudice, we conclude that the remarks present no 
basis for reversal. See McLemore, supra.  

We conclude that Harris has failed to preserve any objections 
pursuant to § 27-404(2), but even if preserved, those objections 
would present no basis for reversal. Having so concluded, we 
likewise conclude that the district court did not abuse its discre
tion in denying Harris' motion for mistrial based on the effect of 
the statements described above. Harris' third and fourth assign
ments of error are without merit.  

VI. CONCLUSION 
Harris' assignments of error being without merit, the judg

ment of the district court is affirmed.  
AFFIRMED.  

CONNOLLY, J., concurring.  
I agree with the majority opinion. I write separately to note 

that any argument between the prosecution and defense regard
ing whether Harris was provided with a police report during 
discovery could have easily been prevented. As the opinion 
notes, the district court was confronted with a "he said, she
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said" scenario. Although the prosecutor stated that the police 
report had been provided to the defense, Harris' attorney main
tained that it had not been received. If the prosecutor had 
obtained a receipt showing items that were provided to defense 
counsel, the problem would not have arisen. At the very least, a 
cover letter sent to defense counsel memorializing items pro
vided could have helped prevent the situation from arising. The 
prosecutor, by documenting the information provided to 
defense counsel, can verify that the items were actually deliv
ered and can prevent later issues arising regarding whether the 
prosecution acted properly during discovery.  

Under Neb. Rev. Stat. § 29-1915 (Reissue 1995), the trial 
court, after granting a discovery order, has some latitude in pre
scribing the manner, terms, and conditions of the order. The trial 
court, when issuing an order, should set out the manner in which 
compliance with the order can be verified. Such an order would 
impose no hardship on anyone and would eliminate any "swear
ing matches" between the parties regarding compliance.  

FIRST DATA CORPORATION AND THE MEMBERS OF THE 

UNITARY GROUP, APPELLANTS, V. STATE OF NEBRASKA, 

DEPARTMENT OF REVENUE, AND NEBRASKA STATE 
TAX COMMISSIONER, APPELLEES.  

639 N.W.2d 898 

Filed March 8, 2002. No. S-00-716.  

1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  

2. Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning.  

3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.  

4. Federal Acts: Courts. State courts are obligated to examine any existing federal 
court cases because, in the administration and interpretation of federal legislative acts, 
pertinent opinions of the federal courts are binding upon the state courts.
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5. Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan
guage of the statute considered in its plain, ordinary, and popular sense.  

6. Statutes: Taxation. Nebraska law requires that tax credits and exemptions be strictly 
construed.  

7. Statutes: Taxation: Proof. Since a statute conferring an exemption from taxation is 
strictly construed, one claiming an exemption from taxation of the claimant or the 
claimant's property must establish entitlement to that exemption.  

Appeal from the District Court for Lancaster County: DONALD 
E. ENDACOTT, Judge. Reversed and remanded with directions.  

Gerald P. Laughlin, Kent 0. Littlejohn, and Frank J. Reida, of 
Baird, Holm, McEachen, Pedersen, Hamann & Strasheim, L.L.P., 
for appellants.  

Don Stenberg, Attorney General, and L. Jay Bartel for 
appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
First Data Corporation and the Members of the Unitary Group 

appeal the district court's judgment affirming a ruling by the 
State of Nebraska, Department of Revenue (Department), con
cluding that the appellants were not entitled to a sales tax refund 
pursuant to Neb. Rev. Stat. § 77-4105(3)(a)(i) (Supp. 2001) 
because its computer software was not "qualified property" as 
defined by Neb. Rev. Stat. § 77-4103(13) (Cum. Supp. 2000).  
Because we determine that the definition of "qualified property" 
includes the computer software at issue, we reverse the judgment 
of the district court.  

BACKGROUND 
First Data Corporation, a Delaware corporation, is the parent 

company of First Data Resources, Inc., a Delaware corporation.  
First Data Corporation and its subsidiaries and sub-subsidiaries 
constitute the Members of the Unitary Group, hereinafter 
referred to collectively as "First Data." First Data is authorized to 
do business in Nebraska, conducts business in Nebraska, and has
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executive offices located in Omaha, Nebraska. First Data is in the 
business of providing data processing services to its customers.  

In 1987, the Nebraska Legislature enacted L.B. 775, codified 
as the Employment and Investment Growth Act, Neb. Rev. Stat.  
§ 77-4101 et seq. (Reissue 1996, Cum. Supp. 2000 & Supp.  
2001), to revisle Nebraska's tax structure in order to encourage 
new business development in the State, retain and expand exist
ing Nebraska businesses, promote the creation and retention of 
new Nebraska jobs, and attract and retain investment capital in 
the State. See § 77-4102. L.B. 775 specifically lists the perform
ance of data processing services as a business to be encouraged 
under the act. § 77-4103(11)(ii).  

In 1994, First Data submitted an application with the State 
through the State Tax Commissioner to utilize the tax incentives 
set forth in L.B. 775. Under L.B. 775, a taxpayer entering an 
agreement with the State receives certain income and sales tax 
benefits if the agreement contains one or more projects which 
together will result in the investment in qualified property of at 
least $10 million and the hiring of at least 100 new employees.  
§ 77-4105(2). First Data and the State entered into a project 
agreement on July 6, 1994, under which First Data qualified to 
receive the L.B. 775 tax benefits. A letter from the Department 
indicates that First Data attained the minimum levels of invest
ment and employment required by L.B. 775 in the tax year that 
ended December 31, 1994.  

In 1996, First Data entered into a software enterprise license 
agreement with Computer Associates International, Inc. (CA), 
which provided First Data with a nonexclusive license for the use 
of certain computer software programs (CA software). First Data 
used the CA software in the performance of its data processing 
function. First Data received invoices for and paid sales tax with 
respect to payments made under the licensing agreement with CA.  

In 1999, First Data filed a refund claim for overpayment of 
sales and use tax with the Department. For payments made with 
relation to the CA software, First Data claimed an overpayment of 
$1,435,581, which represents the amount of sales tax paid on the 
first four payments to CA for the CA software. First Data claimed 
a refund on the basis that the CA software constituted "qualified 
property" as defined by § 77-4103(12) (Reissue 1996).
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The Department denied First Data's claim, concluding that the 
CA software did not constitute tangible property or a component 
of tangible property as required by the definition of "qualified 
property" under § 77-4103(12). On appeal, the Lancaster County 
District Court affirmed the Department's decision. First Data 
now appeals the district court's judgment, and pursuant to our 
authority to regulate the caseloads of this court and the Nebraska 
Court of Appeals, we moved this appeal to our docket.  

ASSIGNMENT OF ERROR 
First Data assigns that the district court erred in affirming the 

Department's determination that the CA software, which was 
the subject of the refund claim, was not "qualified property" as 
defined in § 77-4103(12).  

STANDARD OF REVIEW 
[1] Statutory interpretation presents a question of law, in con

nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Lackawanna Leather Co. v. Nebraska Dept. of 
Rev., 259 Neb. 100, 608 N.W.2d 177 (2000).  

ANALYSIS 
The only issue on appeal is whether computer software is 

"qualified property" as defined by § 77-4103, such that the appel
lant is entitled to a sales tax refund pursuant to § 77-4105(3)(a)(i).  
"Qualified property," formerly defined under § 77-4103(12) 
(Reissue 1996), is now defined under § 77-4103(13) (Cum. Supp.  
2000), though its definition has not changed. The statute defines 
"qualified property" as 

any tangible property of a type subject to depreciation, 
amortization, or other recovery under the Internal Revenue 
Code of 1986, or the components of such property, that 
will be located and used at the project. Qualified property 
shall not include (a) aircraft, barges, motor vehicles, rail
road rolling stock, or watercraft or (b) property that is 
rented by the taxpayer qualifying under the Employment 
and Investment Growth Act to another person.  

§ 77-4103(13).
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First Data argues that the CA software is qualified property 
under two alternatives, either (1) the software is tangible prop
erty subject to depreciation, amortization, or other recovery 
under the Internal Revenue Code of 1986 (the Code) or (2) the 
software is a component of tangible property subject to depreci
ation, amortization, or other recovery under the Code. The par
ties have stipulated that computer software, including the CA 
software at issue, is subject to depreciation, amortization, or 
other recovery under the Code and is not subject to any of the 
exceptions listed in § 77-4103. Thus, First Data's appeal centers 
solely on whether the CA software constitutes tangible property 
or is a component of tangible property.  

The district court analyzed First Data's appeal by applying the 
definition of "tangible property" under Nebraska law, rather than 
the definition of "tangible property" under the Code. The district 
court based this interpretation on the provision in § 77-4103, 
which states that unless the context otherwise requires, any term 
in the statute shall have the same meaning as that used in chap
ter 77, article 27, of the Nebraska Revised Statutes, as well as on 
the idea that L.B. 775 merely supplements existing Nebraska tax 
law rather than rewrites it.  

[2,3] First Data urges that the district court should have looked 
to the Code rather than Nebraska law to define "tangible prop
erty." We agree. L.B. 775's statement that it creates "[m]ajor revi
sions in Nebraska's tax structure" reveals that it supplants, not 
supplements, previous Nebraska tax law. § 77-4102(1)(b).  
Additionally, contrary to the district court's ruling, the Legislature 
clearly intended the term "tangible property" to be defined 
according to the Code. If the language of a statute is clear, the 
words of such statute are the end of any judicial inquiry regarding 
its meaning. In re Guardianship & Conservatorship of Garcia, 
262 Neb. 205, 631 N.W.2d 464 (2001). In the absence of anything 
to the contrary, statutory language is to be given its plain and ordi
nary meaning; an appellate court will not resort to interpretation 
to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. Rodriguez v. Monfort, Inc., 262 Neb.  
800, 635 N.W.2d 439 (2001). The language of § 77-4103 unam
biguously refers to tangible property subject to depreciation, 
amortization, or other recovery under the Code. The context of
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§ 77-4103 requires that we determine the definition of tangible 
property using the Code. Thus, we shall interpret the term "tangi
ble property" under the Code, not under Nebraska tax law.  

The Department concedes (in fact, agrees) that the district 
court should have characterized the CA software as "tangible" or 
"intangible" property under the Code rather than under Nebraska 
tax law. Nevertheless, the Department urges that the district 
court's decision was correct, even if analyzed incorrectly.  

We now turn to the applicable provisions of the Code, I.R.C.  
§§ 167 and 197 (1994), which deal with the depreciation and 
amortization of property, respectively, and provide guidance on 
the definition of tangible property subject to depreciation, amor
tization, or other recovery for the purposes of § 77-4103.  

Section 167 allows a depreciation deduction for the exhaus
tion, wear and tear, and obsolescence of property used in a trade 
or business. § 167(a). Section 167(f) contains a provision for the 
treatment of computer software as property excluded from 
§ 197, but does not provide any guidance in the definition of 
computer software other than a reference to its definition in 
§ 197(e)(3)(B), cited below, and a notation that the § 167 defi
nition does not include software that qualifies as an amortizable 
"section 197 intangible." 

Section 197 entitles a taxpayer to an amortization deduction 
with respect to any amortizable § 197 intangible. Section 197(e) 
states that for the purposes of § 197, the term "section 197 intan
gible" does not include computer software which "(i) . . . is 
readily available for purchase by the general public, is subject to 
a nonexclusive license, and has not been substantially modified, 
and (ii) . . . is not acquired in a transaction (or series of related 
transactions) involving the acquisition of assets constituting a 
trade or business or substantial portion thereof." § 197(e)(3)(A).  
Section 197(e)(3)(B) defines computer software, for the pur
poses of § 197(e)(3)(A), as any program designed to cause a 
computer to perform a desired function; the term "computer 
software" does not include any database or similar item unless 
the database or item is in the public domain and is incidental to 
the operation of otherwise qualifying computer software. The 
CA software at issue appears, under this definition, to be 
excluded from the category of § 197 intangibles-First Data
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holds a nonexclusive license to use the CA software, and the CA 
software was not purchased as part of the assets of a trade or 
business, but, rather, through an enterprise licensing agreement.  
The Code, however, does not specifically classify software 
excluded from a "section 197 intangible" as tangible or intangi
ble property.  

The U.S. Tax Court's ruling in Norwest Corp. & Subs. v.  
Commissioner, 108 T.C. 358 (1997), is persuasive in resolving 
this question. In Norwest Corp. & Subs., the Tax Court con
cluded that software is tangible property for the purposes of fed
eral investment tax credits. The software that the Norwest Corp.  
& Subs. court determined to be tangible property was (1) oper
ating and applications software for the mainframe computer, (2) 
developed by third parties and sold to Norwest Corporation and 
its subsidiaries (Norwest) by a nonexclusive license, and (3) 
delivered to Norwest encoded on magnetic tapes or disks.  
Similarly, in the instant case, the parties stipulated that First 
Data's CA software was acquired through a nonexclusive 
license, delivered on magnetic tapes, and installed and stored on 
First Data's mainframe computer.  

Although the decision in Norwest Corp. & Subs. applies 
specifically to tax investment credits, First Data argues, and we 
agree, that the definition of software as tangible property in 
Norwest Corp. & Subs. applies equally to the characterization of 
property for depreciation, amortization, and other recovery 
through the decision in Hospital Corp. of Am. v. Commissioner, 
109 T.C. 21 (1997). In Hospital Corp. of Am., the Tax Court 
determined that tests developed under prior law for the purposes 
of investment tax credits are applicable in determining what con
stitutes tangible personal property. Thus, Hospital Corp. of Am.  
links federal investment tax credits to property characterization 
for depreciation, amortization, and other recovery purposes.  
Although the Department argues that Hospital Corp. ofAm. uses 
the term "tangible property" to distinguish from real property 
rather than intangible property, this distinction does not defeat the 
proposition that investment tax credit tests apply equally to clas
sification of property. Indeed, Hospital Corp. of Am. specifically 
holds that tests developed under prior law for purposes of invest
ment tax credits apply when deciding whether, for the purpose of
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depreciation recovery classes or periods, the property at issue 
constitutes tangible property.  

[4] While such federal decisions are not binding on this court 
for the interpretation of the words "tangible property" as used in 
L.B. 775, we are persuaded by the Tax Court's decisions in 
Norwest Corp. & Subs., supra, and Hospital Corp. of Am., 
supra. "'[W]e are obligated to examine any existing federal 
court cases because, in the administration and interpretation of 
federal legislative acts, pertinent opinions of the federal courts 
are binding upon the state courts.' " Darr v. Long, 210 Neb. 57, 
66-67, 313 N.W.2d 215, 220 (1981) (quoting Anderson v.  
Wagner, 207 Neb. 87, 296 N.W.2d 455 (1980)). Thus, based on 
the Tax Court's decisions in Norwest Corp. & Subs., supra, and 
Hospital Corp. ofAm., supra, we conclude that the CA software, 
as tangible property, falls within the definition of "qualified 
property" in § 77-4103(13).  

The Department argues that the Tax Court's Norwest Corp. & 
Subs. decision departed from prior decisions finding software to 
be intangible property for investment tax credit purposes, 
specifically citing Ronnen v. Commissioner, 90 T.C. 74 (1988).  
Ronnen, however, is factually distinguishable from Norwest 
Corp. & Subs. v. Commissioner, 108 T.C. 358 (1997). In 
Norwest Corp. & Subs., the Tax Court stated that "[i]ntangible 
intellectual property rights and the tangible or physical manifes
tations or embodiments of those rights are distinct property 
interests." 108 T.C. at 375. The software user in Norwest Corp.  
& Subs., like First Data, acquired only property rights in the 
manifestation or embodiment of the software, not the underlying 
intellectual property. The Norwest Corp. & Subs. court distin
guished Ronnen by pointing out that the Ronnen software user 
received the right to commercially exploit and market the soft
ware in a particular territory, rather than just a limited license
an acquisition of quasi-intellectual property rights not present in 
Norwest Corp. & Subs., nor in First Data's situation.  

[5] Further, the investment tax credits considered in Norwest 
Corp. & Subs., supra, mirror the type of economic development 
the Legislature intended to encourage when it enacted L.B. 775.  
The Norwest Corp. & Subs. court stated that investment tax 
credits were enacted to encourage modernization and expansion



263 NEBRASKA REPORTS

of the country's productive facilities, thereby improving the 
country's economic potential. Similarly, the Legislature stated 
that it enacted L.B. 775 "in order to encourage new businesses 
to relocate to Nebraska, retain existing businesses and aid in 
their expansion, promote the creation and retention of new jobs 
in Nebraska, and attract and retain investment capital in the 
State of Nebraska." § 77-4102(2). In reading a statute, a court 
must determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Creighton 
St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 260 Neb. 905, 620 
N.W.2d 90 (2000). The statute above speaks plainly to the 
Legislature's intent-to promote economic investment and 
development in Nebraska.  

[6,7] Nebraska law requires that we construe tax credits and 
exemptions strictly. See, Lackawanna Leather Co. v. Nebraska 
Dept. of Rev., 259 Neb. 100, 608 N.W.2d 177 (2000); Omaha 
Pub. Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 
537 N.W.2d 312 (1995). Since a statute conferring an exemption 
from taxation is strictly construed, one claiming an exemption 
from taxation of the claimant or the claimant's property must 
establish entitlement to that exemption. Id. We conclude that 
First Data has done so; the Tax Court's decisions and the 
Legislature's intent in enacting L.B. 775 support First Data's 
entitlement to a sales tax refund relating to the CA software.  

We note that this decision and those of the Tax Court are con
sistent with decisions made under state tax law in several states, 
including Nebraska, which concluded that computer software 
constitutes tangible personal property subject to sales and use 
tax. See A & D Tech. Supply Co. v. Nebraska Dept. of Revenue, 
259 Neb. 24, 607 N.W.2d 857 (2000). First Data and the 
Department stipulated that the CA software was delivered to 
First Data on magnetic tapes and that the software, once loaded 
onto First Data's mainframe computer, remains physically 
detectable there as ordered sequences of binary code. Similarly, 
in South Cent. Bell Telephone v. Barthelemy, 643 So. 2d 1240 
(La. 1994), the Louisiana Supreme Court determined that soft
ware is not merely an intangible idea but a product given phys
ical existence by being recorded in a physical form that has a
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physical manifestation. "The software at issue is not merely 
knowledge, but rather is knowledge recorded in a physical form 
which has physical existence, takes up space on the tape, disc, 
or hard drive, makes physical things happen, and can be per
ceived by the senses." Id. at 1246. Thus, the Louisiana Supreme 
Court concluded that software constitutes tangible personal 
property subject to sales and use tax. See, also, Wal-Mart Stores, 
Inc. v. City of Mobile, 696 So. 2d 290 (Ala. 1996) (software is 
tangible property subject to local gross receipts tax); Mark 0.  
Haroldsen, Inc. v. Tax Com'n, 805 P.2d 176 (Utah 1990) 
(although information on computer tapes could be transferred 
without using tangible medium, lease or purchase of informa
tion on tapes is subject to use tax as transfer of tangible personal 
property); Pa. and W Va. Supply Corp. v. Rose, 179 W. Va. 317, 
368 S.E.2d 101 (1988) (standardized computer disks are tangi
ble personal property within meaning of state excise tax); 
Hasbro Industries, Inc. v. Norberg, 487 A.2d 124 (R.I. 1985) 
(computer software is tangible personal property subject to use 
tax); Measurex Systems, Inc. v. State Tax Assessor, 490 A.2d 
1192 (Me. 1985) ("canned" software, prepared for variety of 
uses and suitable for use without modification, is subject to use 
tax as tangible personal property); C&S Systems Inc. v. S. C. Tax 
Com., 280 S.C. 138, 311 S.E.2d 717 (1984) (computer software, 
delivered to purchaser in form that could be seen, felt, and 
touched, is tangible property subject to sales and use tax); 
Chittenden Trust Co. v. King, Comm. of Taxes, 143 Vt. 271, 465 
A.2d 1100 (1983) (computer software tape constitutes tangible 
personal property for purposes of use tax). We note, however, 
that none of these state decisions relied on an interpretation of 
the Code in classifying software as tangible or intangible.  

Because of our determination that the CA software consti
tutes tangible property under the definition provided in L.B.  
775, we need not address whether the CA software constitutes a 
component of tangible property.  

CONCLUSION 
We conclude that the district court erred in determining that 

the CA software did not constitute "qualified property" under 
§ 77-4103(13). Therefore, we reverse the judgment of the district
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court and remand the cause with directions that the district court 
enter a judgment that is consistent with this opinion.  

REVERSED AND REMANDED WITH DIRECTIONS.  

LAKE ARROWHEAD, INC., APPELLANT, V.  

TONY JOLLIFFE, APPELLEE.  

639 N.W.2d 905 

Filed March 8, 2002. No. S-00-966.  
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
I. NATURE OF CASE 

At issue in this declaratory judgment case is access to an 
11.5-acre parcel of land owned by appellee, Tony Jolliffe. The 
parcel is adjacent to but located outside Lakeland Estates, a 
gated residential housing subdivision in Blair, Nebraska.  
Appellant, Lake Arrowhead, Inc., owns and maintains the lake 
and roads within Lakeland Estates. Due to the existence of a 
creek along portions of its borders, the parcel can be accessed 
only from either Summit Drive in Lakeland Estates or Lot 4, 
Block 32 (Lot 4), in Lakeland Estates, which lot is owned 
by Jolliffe.  

At trial, Lake Arrowhead claimed that (1) Jolliffe did not pos
sess a prescriptive easement onto the parcel via the private road 
system of Lakeland Estates in general and via Summit Drive in 
particular and (2) access to the parcel via Lot 4 was in violation 
of the restrictive covenants of Lakeland Estates. Lake 
Arrowhead sought declaratory and injunctive relief. For his 
counterclaim and at trial, Jolliffe claimed that (1) he possessed 
a prescriptive easement over certain roadways located within 
Lakeland Estates from which he could properly access the par
cel and (2) he did not breach the restrictive covenants of 
Lakeland Estates by accessing the parcel from Lot 4.  

The district court for Washington County entered an order in 
which it concluded that Jolliffe possessed a permanent pre
scriptive easement over certain roadways located within 
Lakeland Estates from which Jolliffe could properly access the 
parcel and that access to the parcel from Lot 4 by Jolliffe did 
not breach the restrictive covenants of Lakeland Estates. Lake 
Arrowhead appeals.  

Because Jolliffe failed to establish the element of adverse use, 
the district court erred in concluding that Jolliffe possessed a 
prescriptive easement, and we reverse that portion of the district 
court's order. Because the covenants are not breached by 
Jolliffe's use of Lot 4 to access the parcel, we affirm that portion 
of the district court's order.
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II. STATEMENT OF FACTS 
Lakeland Estates is a gated, residential housing subdivision 

developed around and surrounding a lake located in Blair, 
Washington County, Nebraska. Lakeland Estates was platted in 
the 1970's on farmland purchased from Jim Foley and his 
brother. Lake Arrowhead is a nonprofit organization consisting 
of members who own real estate in Lakeland Estates. Lake 
Arrowhead owns and maintains the lake and the road system 
within Lakeland Estates.  

"Amended and Substituted Protective Covenants," recorded 
in August 1992, govern the use of lots within Lakeland Estates.  
Paragraph 1 of the restrictive covenants provides, inter alia, that 
"[a]ll lots shall be used as residential lots except Lot 1, Block 
14, which may be used for commercial use." The covenants do 
not require that lot owners develop the lots.  

In June 2000, the subdivision contained approximately 630 
platted lots. The first home was constructed in approximately 
1972. There are approximately 250 homes in Lakeland Estates.  
Some Lakeland Estates property owners own more than one 
adjoining lot. Many of these owners build their homes on one lot 
and use the additional lots for other purposes consistent with 
residential use, including the storage of boats and vehicles.  

Jolliffe owns a residence on two adjoining lots in Lakeland 
Estates, where, at the time of trial, he had lived for approxi
mately 11 years. This residence and these lots are not at issue in 
this case. In the summer of 1998, Jolliffe bought a separate third 
lot in the southeastern corner of the subdivision, Lot 4, located 
at the corner of East Street and Summit Drive in Lakeland 
Estates. Lot 4 is undeveloped, and its use to access the parcel in 
question is one of the issues in this case.  

In 1999, Jolliffe purchased the approximately 11.5-acre parcel, 
to which access is the subject of this litigation. The parcel is not 
part of Lakeland Estates but is adjacent to the southeast portion of 
the subdivision. At issue in this appeal is Jolliffe's ability to 
access the parcel through Lakeland Estates, either from Summit 
Drive or from Lot 4, both of which are located in Lakeland 
Estates and both of which border the parcel to the north.  

The parcel was originally part of a 110-acre tract of farmland.  
According to trial testimony, in the 1950's, the parcel became
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separated from the remainder of the 110-acre tract when the 
banks of the creek bordering portions of the parcel eroded, 
widening and deepening the creek. The inaccessible borders of 
the parcel are currently bounded by a heavily vegetated creek 
approximately 20 to 30 feet deep and 60 to 100 feet wide. As a 
result of the changes to the creek, access to the parcel is limited 
to where it adjoins the southeast border of Lakeland Estates.  

John Ehlers purchased the 110-acre tract containing the par
cel in question in 1941 or 1942. Foley and his brother owned the 
farmland which was platted as Lakeland Estates in the 1970's.  
Foley testified that after the creek widened in the 1950's, the 
parcel became isolated, and that thereafter, Ehlers accessed the 
parcel by traveling across the Foleys' farmland where it bor
dered the northern edge of the parcel. Foley testified that his 
family would leave 4 to 8 rows of their property uncultivated to 
allow Ehlers to access the parcel. When asked at trial whether 
there was "any talk about blocking [Ehlers'] access to the par
cel," Foley testified, "No, no, you didn't do that to a neighbor." 

In 1977, the entire 110-acre tract including the parcel was 
sold to William Mammel. Mammel continued to use the parcel 
for agricultural purposes, and Mammel or someone working on 
his behalf used the same route Ehlers had used to access the par
cel. When Mammel purchased the 110-acre tract including the 
parcel, the Foleys had sold their farmland and Lakeland Estates 
had been platted. Accordingly, in order to access the parcel, 
Mammel, or someone working for him, would drive the farm 
equipment along Lakeland Estates roads and access the parcel 
from Summit Drive, a Lakeland Estates road which abutted the 
northern border of the parcel. During his trial testimony, 
Mammel identified the route he would take through Lakeland 
Estates as being from "the east gate off .. . County Road 34 ...  
[d]own Trout Street to the . . . end of Lakeshore Drive ... [t]hen 
across the dam to the east end of South Lakeshore onto East 
Street and then [he] would access Summit and from Summit 
[he] would go onto the parcel." Mammel estimated that he or 
someone working for him would access the parcel along this 
same route somewhere from 10 to 40 times per year.  

Mammel testified that Lakeland Estates gave him permission 
to use the subdivision's roads. When asked at trial whether he
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had had "any specific discussion with anybody from Lakeland 
about this access, or did [he] just use it," Mammel responded, "if 
a gate was closed because it was the wrong time of year or 
something like that, there would be talk like that, you know, to 
open the gate." Mammel also testified that Lakeland Estates 
offered him a key to a gate on the subdivision, so that he could 
unlock the gate if he needed access to the parcel, "because it was 
an inconvenience to try to find somebody to unlock the gate." 

In 1999, Mammel sold the parcel to Jolliffe. At trial, Jolliffe 
testified that he bought the parcel in order to construct a resi
dence on the property and incidently to pasture horses and cul
tivate the land. On April 4, 1997, prior to his purchase of the par
cel, Jolliffe attended a Lake Arrowhead board of directors 
meeting and sought an easement from Lake Arrowhead granting 
him access to the parcel from Summit Drive. The minutes from 
the April 4 meeting note Jolliffe's request and further state that 
"[i]f Tony continued to own a lot in Lakeland he would have 
automatic access to the [parcel]." However, on May 8, the board 
of directors voted to deny Jolliffe the requested easement.  

Although he had been denied an easement from Lake 
Arrowhead's board of directors, in the spring of 1999, Jolliffe 
began to build a road from Summit Drive to the parcel to provide 
for access to the parcel. On May 4, 1999, the Lake Arrowhead 
board of directors sent Jolliffe a letter demanding that he stop 
work on the road and restore the Lake Arrowhead land to its orig
inal condition. The letter further stated that "[y]ou are the owner 
of Lot 4 in Block 32, which can be used for this purpose." After 
receiving the May 4 letter, Jolliffe accessed the parcel from Lot 4.  

Lake Arrowhead filed this declaratory judgment action on 
November 16, 1999. In count I of its petition for declaratory 
judgment, Lake Arrowhead sought a declaration that Jolliffe's 
use of Lot 4 to access the parcel was in breach of paragraph 1 of 
the restrictive covenant requiring that "'all lots shall be used as 
residential lots[.]'" In count II, Lake Arrowhead sought, inter 
alia, a declaration that Jolliffe did not have a prescriptive ease
ment to use Lakeland Estates property to access the parcel. As 
part of its requested relief, Lake Arrowhead sought an injunction 
enjoining Jolliffe from using Lakeland Estates property and Lot 
4 to access the parcel.
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On December 20, 1999, Jolliffe filed his answer and counter
claim to Lake Arrowhead's petition. In his counterclaim, Jolliffe 
sought a determination that he had a prescriptive easement to 
access the parcel from Summit Drive in Lakeland Estates and fur
ther finding that he had a right to access the parcel from Lot 4.  

On June 13, 2000, the matter came on for trial before the dis
trict court. Eight witnesses testified, including Mammel, Foley, 
and Jolliffe. The parties stipulated to certain facts. A total of 58 
exhibits were received into evidence. On August 17, the district 
court entered its order in favor of Jolliffe and against Lake 
Arrowhead. The district court concluded that Jolliffe had a per
manent prescriptive easement to access the parcel through 
Lakeland Estates. Specifically, the district court defined the 
easement as follows: 

[T]he Court finds that [Jolliffe] has established that he . . .  
as an incident of ownership of the Parcel, is the owner of 
an easement for ingress to and egress from the Parcel to 
County Road 34 in Washington County, Nebraska, the 
nearest public roadway[,] which easement runs, over and 
across the roadway extending from the east entrance to 
Lakeland Estates down Trout Lane to the east end of North 
Lakeshore Drive across the dam to South Lakeshore Drive 
and from East Street to the Parcel.  

The district court ordered that Jolliffe was entitled to use the 
easement "for purposes of ingress and egress to the Parcel" and 
enjoined Lake Arrowhead from restricting or blocking Jolliffe's 
use of the easement. The district court also concluded that 
Jolliffe's use of Lot 4 to access the parcel did not violate the 
restrictive covenants of Lakeland Estates.  

Lake Arrowhead appeals from the district court's August 17, 
2000, order.  

III. ASSIGNMENTS OF ERROR 
On appeal, Lake Arrowhead has assigned four errors. Lake 

Arrowhead claims, restated, that the district court erred (1) in 
finding that Jolliffe had a permanent prescriptive easement 
across Lakeland Estates roadways for purposes of ingress and 
egress to the parcel, (2) in placing the burden on Lake 
Arrowhead to prove that Jolliffe's intended use of the parcel for
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residential purposes would not be more burdensome to the 
servient estate than if used by farm equipment and trucks, (3) in 
determining the extent of the easement off Summit Drive 
awarded to Jolliffe, and (4) in finding that Jolliffe was entitled 
to use Lot 4 as a means of access to the parcel.  

Our conclusion that the district court erred in determining 
that Jolliffe had proved the existence of a prescriptive easement 
resolves the first three assigned errors. The fourth assigned error 
is discussed separately.  

IV. STANDARDS OF REVIEW 
[1,2] An action for declaratory judgment is sui generis; 

whether such action is to be treated as one at law or one in 
equity is to be determined by the nature of the dispute. Nebraska 
Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001).  
An action for injunction sounds in equity. Id.  

[3] In reviewing an equity action for a declaratory judgment, 
an appellate court tries factual issues de novo on the record and 
reaches a conclusion independent of the findings of the trial 
court, subject to the rule that where credible evidence is in con
flict on material issues of fact, the reviewing court may consider 
and give weight to the fact that the trial court observed the wit
nesses and accepted one version of the facts over another.  
Hillary Corp. v. United States Cold Storage, 250 Neb. 397, 550 
N.W.2d 889 (1996).  

V. ANALYSIS 
1. PRESCRIPTIVE EASEMENTS 

(a) Legal Principles Regarding Prescriptive Easements 
[4-7] In considering Lake Arrowhead's assignments of error 

challenging the district court's conclusion that Jolliffe was enti
tled to a prescriptive easement, we are guided by certain princi
ples. We have noted that "'"[t]he use and enjoyment which will 
give title by prescription to an easement is substantially the 
same in quality and characteristics as the adverse possession 
which will give title to real estate.. ."' " Harders v. Odvody, 
261 Neb. 887, 894, 626 N.W.2d 568, 574 (2001) (quoting 
Svoboda v. Johnson, 204 Neb. 57, 281 N.W.2d 892 (1979)). A 
party claiming a prescriptive easement must show that his or her
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use was exclusive, adverse, under a claim of right, continuous 
and uninterrupted, and open and notorious for the full 10-year 
prescriptive period. Simacek v. York County Rural RP. Dist., 220 
Neb. 484, 370 N.W.2d 709 (1985). The law treats a claim of pre
scriptive right with disfavor, and, accordingly, such a claim 
requires that all the elements of such adverse use be clearly, con
vincingly, and satisfactorily established. Id.; Svoboda, supra. As 
for the element of adversity, this court has recognized that a per
missive use is not adverse and cannot ripen into an easement.  
Simacek, supra.  

(b) Jolliffe's Prescriptive Easement Claim 
In his counterclaim and at trial, Jolliffe claimed a prescriptive 

easement over certain of Lakeland Estates' roads, and the dis
trict court agreed that Jolliffe was entitled to a prescriptive 
easement. On appeal, Jolliffe argues that the prescriptive ease
ment was established by virtue of "at least 30 years of use" of 
such roads by prior owners of the parcel and that such use 
enures to Jolliffe's benefit. Brief for appellee at 20. Jolliffe bears 
the burden of proving, by clear, convincing, and satisfactory evi
dence, each of the elements of his claimed prescriptive ease
ment. See, Simacek, supra; Svoboda, supra. A review of the 
record shows that the evidence fails to support the element of 
adverse use, and accordingly, Jolliffe failed to carry his burden 
of proving a prescriptive easement by clear, convincing, and sat
isfactory evidence.  

Mammel acquired the parcel in 1977 and testified that he 
used Lakeland Estates roads to access the parcel from 10 to 40 
times a year. However, Mammel testified that he was given per
mission by Lake Arrowhead to access the parcel by means of the 
subdivision's roads. When asked at trial whether "somebody 
from Lakeland Estates actually gave you permission to access 
the parcel using Lakeland roads," Mammel responded, "[t]hat's 
correct." Although Mammel further testified that he did not seek 
permission each time he accessed the parcel through Lakeland 
Estates, his failure to repeatedly request permission does not 
amount to adverse use. "[I]f the original use . . . is by permis
sion, it is presumed to so continue; continuance of a use which 
was originally permissive does not become hostile or adverse by
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a mere lapse of time." 25 Am. Jur. 2d Easements and Licenses 
§ 65 at 633 (1996).  

It is undisputed that Lake Arrowhead erected a locked gate 
which blocked part of Mammel's route to the parcel and that 
Mammel was required to wait for a representative of the subdi
vision to unlock the gate and allow him access. Mammel's 
request for permission to access the parcel using Lakeland 
Estates roads and his acquiescence to Lake Arrowhead's use of a 
locked gate are inconsistent with Jolliffe's claim that Manmel's 
access to the parcel through Lakeland Estates was adverse. See 
25 Am. Jur. 2d, supra, § 62 at 630 (defining adverse use as "tres
passory use . .. without permission asked or given, disregarding 
entirely the rights of others").  

Permissive use is not adverse. 25 Am. Jur. 2d, supra, § 65.  
See, also, Simacek v. York County Rural PP. Dist., 220 Neb. 484, 
370 N.W.2d 709 (1985) (stating that defendant did not acquire 
prescriptive easement when use of land was by permission).  
"'To prove a prescriptive right to an easement, all the elements 
of prescriptive use must be generally established by clear, con
vincing, and satisfactory evidence. . . .'" (Emphasis supplied.) 
Svoboda v. Johnson, 204 Neb. 57, 62, 281 N.W.2d 892, 897 
(1979), quoting Jurgensen v. Ainscow, 155 Neb. 701, 53 N.W.2d 
196 (1952). Under our de novo standard of review, see Hillary 
Corp. v. United States Cold Storage, 250 Neb. 397, 550 N.W.2d 
889 (1996), we determine that Jolliffe has failed to establish by 
clear, convincing, and satisfactory evidence that Mammel's use 
of Lakeland Estates roads was adverse and that consequently, 
Jolliffe's use based on that of Mammel cannot be deemed a pre
scriptive easement. Accordingly, we conclude the district court 
erred in granting Jolliffe a prescriptive easement, and we reverse 
that portion of the district court's order.  

2. RESTRICTIVE COVENANTS 

Lake Arrowhead assigns as error the district court's conclu
sion that Jolliffe's use of Lot 4 to access the parcel did not vio
late the restrictive covenants of Lakeland Estates. Lake 
Arrowhead argues that use of Lot 4 as a "thoroughfare" to the 
parcel upon which Jolliffe is building a residence is not a "[r]esi
dential use." Brief for appellant at 25. We conclude that there is
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nothing in the language of the covenants restricting Jolliffe from 
using Lot 4 to access the parcel, and accordingly, we affirm that 
portion of the district court's order.  

[8] Restrictive covenants are to be construed so as to give 
effect to the intentions of the parties at the time they agreed to the 
covenants. Latenser v. Intercessors of the Lamb, Inc., 250 Neb.  
789, 553 N.W.2d 458 (1996). Lake Arrowhead argues that 
Jolliffe's use of Lot 4 to access the parcel is contrary to the terms 
of paragraph 1 of the restrictive covenants. Paragraph 1 provides 
that "[a]ll lots shall be used as residential lots except Lot 1, Block 
14, which may be used for commercial use." Based on the lan
guage of paragraph 1, we reject Lake Arrowhead's argument that 
Jolliffe's access to the parcel from Lot 4 violated the covenants.  

In Reed v. Williamson, 164 Neb. 99, 104, 82 N.W.2d 18, 22 
(1957), this court construed the meaning of a restrictive 
covenant which provided that " '[n]o lot shall be used except for 
residential purposes."' We determined that the quoted phrase 
prohibited the property from being used for a commercial pur
pose, namely the production of oil and gas. Id. In Reed, we cited 
with approval a Texas appellate court's decision which stated: 

"[T]he purpose of restricting lots in additions to cities to 
residential use is to establish an area free from commercial 
activity, and thereby enhance the value of such lots as res
idential property. The word 'residential' as used in a 
covenant restricting the use of property, is used in con
tradistinction to 'business' or 'commerce.'" 

164 Neb. at 107, 82 N.W.2d at 23 (quoting Briggs v. Hendricks, 
197 S.W.2d 511 (Tex. Civ. App. 1946)).  

In the instant case, it is apparent that the purpose of paragraph 
1 of the covenants was to restrict the use of Lakeland Estates 
lots to residential purposes as opposed to commercial develop
ment. Paragraph 1 of the covenants juxtaposes the two uses, 
"residential" and "commercial." Paragraph 1 restricts the use of 
all Lakeland Estates lots to residential uses, except Lot 1, Block 
14, which the covenant specifically provides may be used for a 
commercial purpose. Furthermore, Lake Arrowhead representa
tives testified at trial that the restrictive covenants of Lakeland 
Estates do not require Lakeland Estates lot owners to construct 
residences on each lot they own or to develop the lots and that
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many Lakeland Estates property owners who own more than one 
adjoining lot construct their homes on one lot and use the 
adjoining lot for purposes consistent with residential use, 
including access to their homes, with the apparent acquiescence 
of the Lake Arrowhead board of directors.  

The record reflects that the Lake Arrowhead board of direc
tors twice advised Jolliffe that he could use Lot 4 to access the 
parcel. In April 1997, when Jolliffe attended a board of directors 
meeting to request an easement from Lake Arrowhead, the min
utes from that meeting note Jolliffe's request and further state 
that "[i]f Tony continued to own a lot in Lakeland he would have 
automatic access to the [parcel]." Furthermore, in a May 4, 
1999, letter to Jolliffe demanding that he stop using Summit 
Drive to access the parcel, Lake Arrowhead's board of directors 
advised Jolliffe that he was "the owner of Lot 4 in Block 32, 
which can be used for this purpose." 

[9] In the instant case, Jolliffe seeks to use Lot 4 to access the 
parcel on which he proposes to build a residence. Jolliffe is not 
proposing to use or develop Lot 4 for a commercial purpose, but, 
rather, for ingress and egress to his residence. There is nothing in 
Jolliffe's proposed use of Lot 4 which violates the terms of the 
restrictive covenants. Accordingly, we affirm the portion of the 
district court's order which concluded that access to the parcel 
from Lot 4 by Jolliffe did not breach the restrictive covenants.  

VI. CONCLUSION 
We conclude that Jolliffe failed to offer clear, convincing, and 

satisfactory evidence of adverse use of Lakeland Estates prop
erty for ingress and egress to the parcel, and accordingly, we 
reverse the portion of the district court's order which granted 
Jolliffe a prescriptive easement. We further conclude that 
Jolliffe's use of Lot 4 to access the parcel on which he proposes 
to build a residence does not violate the restrictive covenants of 
Lakeland Estates, and accordingly, we affirm that portion of the 
district court's order which concluded that Jolliffe could access 
the parcel from Lot 4 without violating the covenant.  

AFFIRMED IN PART, AND IN PART REVERSED.
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HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 

and MILLER-LERMAN, JJ., and INBODY, Judge.  

PER CURIAM.  
NATURE OF CASE 

B.P. and A.E. (collectively appellants) appeal from the order 
of the Lancaster County Court which denied the adoption peti
tion jointly filed by appellants, two nonmarried persons, in 
which A.E. sought to adopt Luke, the minor biological son of 
B.P. The outcome of this appeal is controlled by the provisions 
of the Nebraska adoption statutes, Neb. Rev. Stat. § 43-101 et 
seq. (Reissue 1998 & Cum. Supp. 2000). The county court cor
rectly concluded that on the record made in this case, Luke was 
not eligible for adoption due to the absence of a valid relin
quishment by B.P. Accordingly, we affirm.  

STATEMENT OF FACTS 
B.P. is the biological mother of Luke, a minor child born on 

December 20, 1997. Luke was conceived by artificial insemina
tion using semen from an anonymous donor from the University 
of Nebraska Medical Center's genetic semen bank. Accordingly, 
Luke's biological father is unknown and is not a party to this 
action. For purposes of the Nebraska adoption statutes, Luke 
was born "out of wedlock." 

On October 2, 2000, appellants jointly filed a verified petition 
in which A.E. sought to adopt Luke. B.P. indicated her "consent"
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in the petition and in other supporting documents. B.P. did not 
file a relinquishment of her parental rights to Luke. To the con
trary, she indicated on an affidavit attached to the petition that 
she did not intend to relinquish Luke. The only relief sought in 
this proceeding was the adoption of Luke by A.E.  

A home study of appellants' household was conducted by an 
adoption specialist. The specialist recommended A.E.'s adoption 
of Luke be approved by the court.  

On November 14, 2000, trial was held on the adoption peti
tion. Appellants testified in support of the petition. A file, con
sisting of several documents including the home study, was 
admitted into evidence. No one entered an appearance, and no 
evidence was offered in opposition to the petition.  

In an order filed December 1, 2000, the county court denied the 
petition for adoption. The county court concluded that Nebraska's 
adoption statutes do not provide for "two non-married persons to 
adopt a minor child, no matter how qualified they are." The 
county court also concluded that "the statufties permit a single 
adult person to adopt a child after all necessary consents and 
relinquishments have been filed." Appellants timely appeal the 
county court's order denying the adoption petition.  

ASSIGNMENT OF ERROR 
On appeal, appellants have assigned three errors, which we 

consolidate and restate as one: The county court erred in deny
ing the adoption petition jointly filed by appellants in which 
A.E. sought to adopt Luke.  

STANDARD OF REVIEW 
[1-3] Appeals in adoption proceedings are reviewed by an 

appellate court for error appearing on the record. In re 
Guardianship of TC.W, 235 Neb. 716, 457 N.W.2d 282 (1990); 
In re Adoption of Leslie R, 8 Neb. App. 954, 604 N.W.2d 853 
(2000). The matter of adoption is statutory, and the manner of 
procedure and terms are all specifically prescribed and must be 
followed. In re Adoption of Hemmer, 260 Neb. 827, 619 N.W.2d 
848 (2000); In re Adoption of Kassandra B. & Nicholas B., 248 
Neb. 912, 540 N.W.2d 554 (1995). Interpretation of a statute 
presents questions of law, in connection with which an appellate 
court has an obligation to reach an independent conclusion
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irrespective of the decision made by the lower court. Foote v.  
O'Neill Packing, 262 Neb. 467, 632 N.W.2d 313 (2001).  

ANALYSIS 
CONSTITUTIONAL CLAIMS NOT AT ISSUE 

[4] Appellants and the State devote considerable analyses in 
their briefs to the potential federal and state constitutional issues 
which may be implicated in this case. The constitutional issues 
addressed by appellants and the State on appeal were neither 
presented nor ruled on in the county court. We have stated that 
when an issue is raised for the first time in an appellate court, it 
will be disregarded inasmuch as a lower court cannot commit 
error in resolving an issue never presented and submitted to it 
for disposition. VC. v. Casady, 262 Neb. 714, 634 N.W.2d 798 
(2001); Maxwell v. Montey, 262 Neb. 160, 631 N.W.2d 455 
(2001). Accordingly, we do not consider the constitutional 
claims of appellants and the State and our analysis is limited to 
application of the Nebraska adoption statutes to this case.  

POSITIONS OF APPELLANTS AND STATE 
Contending that the county court erred, appellants argue that the 

plain language of the adoption statute at § 43-101(1), which pro
vides that "any minor child may be adopted by any adult person 
or persons," permits adoption of the minor child, Luke, by A.E.; 
the biological parent B.P. need not relinquish her parental rights 
in order for A.E. to adopt Luke; and the proposed adoption is in 
Luke's best interests. Appellants advance various constitutional 
arguments not considered here for the reasons outlined above.  

Contending that the county court was correct, the State argues 
that the adoption statutes read as a whole do not provide that two 
nonmarried persons may jointly adopt a minor child and that the 
adoption statutes only provide for adoption of a child without 
the relinquishment of a biological parent's rights in the case of 
a stepparent where a spouse is the adopting party. The State 
advances various constitutional arguments not considered here 
for the reasons outlined above.  

ADOPTION IS STATUTORY 
We have long recognized that "statutes providing for adoption 

are of civil and not common law origin... .Adoption proceedings
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were unknown to the common law." (Citations omitted.) In re 
Petition of Ritchie, 155 Neb. 824, 827-28, 53 N.W.2d 753, 755 
(1952). The adoption laws were first codified in 1897 and have 
been amended in 1943, 1984, 1985, and 1999. See, § 43-101 et 
seq.; Neil v. Masterson, 187 Neb. 364, 191 N.W.2d 448 (1971).  
We have stated that "the matter of adoption is statutory, and the 
manner of procedure and terms are all specifically prescribed and 
must be followed." In re Adoption of Kassandra B. & Nicholas B., 
248 Neb. 912, 918, 540 N.W.2d 554, 558 (1995). We have 
recently noted that it is inappropriate for this court to "'extend the 
rights of adoption beyond the plain terms of the statutes.'" In re 
Adoption of Hemmer, 260 Neb. 827, 830, 619 N.W.2d 848, 851 
(2000) (quoting In re Petition of Ritchie, supra). Although the 
numerous amendments to the adoption statutes could have been 
crafted with greater precision, the adoption statutes as a whole are 
cogent and workable. Accordingly, in the instant case, the plain 
terms and manner of procedure of the Nebraska adoption statutes 
must be followed.  

APPLICATION OF STATUTES TO THIS CASE 
[5] For an adoption to be valid under Nebraska's adoption 

statutes, the record must show the following factors: (1) the 
existence of an adult person or persons entitled to adopt, (2) the 
existence of a child eligible for adoption, (3) compliance with 
statutory procedures providing for adoption, and (4) evidence 
that the proposed adoption is in the child's best interests. Neb.  
Rev. Stat. § 43-101 et seq. See In re Adoption of Kassandra B.  
& Nicholas B., supra. The absence of any one of the necessary 
factors will preclude the adoption. In this case, Luke was not eli
gible for adoption, the county court determined that his adoption 
by A.E. was precluded on this basis, and we affirm on this basis.  

The county court stated that "the statu[t]es permit a single 
adult person to adopt a child after all necessary consents and 
relinquishments have been filed." On this record, B.P. did not 
relinquish her parental rights to Luke, and therefore, he was not 
eligible for adoption by A.E. The county court's denial of the 
petition due to an absence of a relinquishment was correct. The 
county court also stated that Nebraska's adoption statutes do not 
provide for "two non-married persons to adopt a minor child, no
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matter how qualified they are." Because A.E. alone sought to 
adopt Luke, the issue of whether two nonmarried persons are 
entitled to adopt was not presented to the county court in this 
case. Thus, that issue is not before this court on appeal, and we 
do not consider it.  

Appellants argue that the county court erred in concluding 
that it could not grant the adoption of Luke by A.E. as an addi
tional parent without a relinquishment of the parental rights of 
B.P. Appellants contend that "consent is an alternative to a relin
quishment," brief for appellant at 12, and that where B.P.  
intended to preserve her parental rights upon the adoption of 
Luke by A.E., only B.P.'s consent, which was given, was 
required. Appellants refer the court to various cases in other 
states which concluded under the language of their adoption 
statutes that the biological parent need not relinquish parental 
rights in order to facilitate the adoption by a second adult to 
whom the biological parent was not married. See, e.g., In re 
M.M.D., 662 A.2d 837 (D.C. 1995); In re Petition of K.M., 
274 Ill. App. 3d 189, 653 N.E.2d 888, 210 Ill. Dec. 693 (1995); 
Adoption of Tammy, 416 Mass. 205, 619 N.E.2d 315 (1993); 
Matter ofAdoption of Child by J.M.G., 267 N.J. Super. 622, 632 
A.2d 550 (1993); Matter ofAdoption of Evan, 153 Misc. 2d 844, 
583 N.Y.S.2d 997 (1992); Adoption of B.L.VB., 160 Vt. 368, 
628 A.2d 1271 (1993).  

The State responds that the Nebraska adoption statutory 
scheme does not provide for adoption without relinquishment 
except in the case of a stepparent where "an adult husband or 
wife" seeks to "adopt a child of the other spouse." § 43-101(1).  
See, also, § 43-104(3). The State contends that stepparent adop
tion is the only explicit adoption scenario outlined in the 
Nebraska adoption statutes and that it is implicit in this statuto
rily permitted scenario that the existing parent intends to con
tinue parenting and, therefore, need not relinquish his or her 
parental rights to the child in question. The State refers the court 
to various cases in other states which concluded under the lan
guage of their adoption statutes that the biological parent's 
parental rights would terminate upon adoption of the child by the 
nonmarried partner of the biological parent or that an adoption 
was precluded because the biological parent had not relinquished
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parental rights. See, e.g., Sharon S. v. Superior Court of San 
Diego County, 93 Cal. App. 4th 218, 113 Cal. Rptr. 2d 107 
(2001) (modified on denial of rehearing), review granted 116 
Cal. Rptr. 2d 49, 39 P.3d 512 (2002); Adoption of TK.J., 931 P.2d 
488 (Colo. App. 1996); In re Baby Z., 247 Conn. 474, 724 A.2d 
1035 (1999); In re Adoption of Doe, 130 Ohio App. 3d 288, 719 
N.E.2d 1071 (1998); In re Adoption of R.B.F, 762 A.2d 739 (Pa.  
Super. 2000); In Interest ofAngel Lace M., 184 Wis. 2d 492, 516 
N.W.2d 678 (1994).  

Section 43-101 is entitled "Children eligible for adoption." 
Section 43-101(1) provides as follows: 

Except as otherwise provided in the Nebraska Indian Child 
Welfare Act, any minor child may be adopted by any adult 
person or persons and any adult child may be adopted by 
the spouse of such child's parent in the cases and subject to 
sections 43-101 to 43-115, except that no person having a 
husband or wife may adopt a minor child unless the hus
band or wife joins in the petition therefor. If the husband 
or wife so joins in the petition therefor, the adoption shall 
be by them jointly, except that an adult husband or wife 
may adopt a child of the other spouse whether born in or 
out of wedlock.  

With respect to the non-Indian minor child, Luke, who is the 
subject of this case, § 43-101 provides that "any minor child may 
be adopted." Elsewhere in chapter 43, however, numerous statu
tory substantive and procedural provisions are set forth which 
must be read together with § 43-101 and met before "any minor 
child," § 43-101, is in fact eligible for adoption and a decree of 
adoption may be properly entered. The statutes which provide for 
the consequences of adoption also bear on the issue of Luke's eli
gibility. Reading the various provisions of chapter 43 in pari 
materia, Foote v. O'Neill Packing, 262 Neb. 467, 632 N.W.2d 313 
(2001), we conclude that with the exception of the stepparent 
adoption, the parent or parents possessing existing parental rights 
must relinquish the child before "any minor child may be 
adopted by any adult person or persons." Under Nebraska's statu
tory adoption scheme, the minor child, Luke, was not eligible for 
adoption by A.E. because B.P. had not relinquished him and the 
county court's reading of the statute was correct.
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In In re Adoption of Kassandra B. & Nicholas B., 248 Neb.  
912, 918, 540 N.W.2d 554, 558 (1995), we observed that as to 
the biological parent, "termination of his or her parental rights 
is the foundation of our adoption statutes." This pronouncement 
is reflected in the adoption statutes, which require relinquish
ment or termination prior to adoption, except when a stepparent 
adopts, and is further reflected in case law interpreting the adop
tion statutes.  

Appellants argue that B.P.'s consent was the equivalent of 
relinquishment for purposes of the present case. We do not 
agree. Section § 43-104 provides that "no adoption shall be 
decreed unless written consents thereto are filed in the court of 
the county in which the person or persons desiring to adopt 
reside." Under § 43-104, such consent must be executed by 

(1) the minor child, if over fourteen years of age, or the 
adult child, (2) any district court, county court, or separate 
juvenile court in the State of Nebraska having jurisdiction 
of the custody of a minor child by virtue of divorce pro
ceedings had in any district court, county court, or separate 
juvenile court in the State of Nebraska or by virtue of sec
tion 43-1203, and (3) both parents of a child born in lawful 
wedlock if living, the surviving parent of a child born in 
lawful wedlock, the mother of a child born out of wedlock, 
or both the mother and father of a child born out of wedlock 
as determined pursuant to sections 43-104.08 to 43-104.24, 
except that consent shall not be required of any parent who 
(a) has relinquished the child for adoption by a written 
instrument, (b) has abandoned the child for at least six 
months next preceding the filing of the adoption petition, 
(c) has been deprived of his or her parental rights to such 
child by the order of any court of competent jurisdiction, or 
(d) is incapable of consenting.  

A consent to the proceedings by a parent or parents under 
§ 43-104 is not required when a relinquishment has been exe
cuted. § 43-104(3)(a). A relinquishment would preclude the 
necessity of a consent. B.P. did not sign a relinquishment in this 
case, and her "consent" is not the equivalent of relinquishment.  

We have stated that the consent granted by a court under 
§ 43-104 does nothing more than permit the trial court to entertain
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the adoption proceedings. Klein v. Klein, 230 Neb. 385, 431 
N.W.2d 646 (1988). We read "consent" in § 43-104 to mean that 
the person, persons, or entity authorized to consent to the pro
ceedings has agreed that the proposed adoption should be enter
tained by the trial court. See, also, In re adoption of Kassandra B.  
& Nicholas B., supra. In the instant case, B.P. "consented" to the 
proceedings and Luke is not ineligible for adoption due to a lack 
of such consent; however, B.P.'s consent to the proceedings was 
not tantamount to a relinquishment of parental rights.  

The importance of "relinquishment" in the adoption statutes 
is apparent in § 43-109, which provides in relevant part: 

If, upon the hearing, the court finds that such adoption is for 
the best interests of such minor child or such adult child, a 
decree of adoption shall be entered. No decree of adoption 
shall be entered unless (a) it appears that the child has 
resided with the person or persons petitioning for such 
adoption for at least six months next preceding the entering 
of the decree of adoption, except that such residency 
requirement shall not apply in an adoption of an adult child, 
(b) the medical histories required by subsection (2) of sec
tion 43-107 have been made a part of the court record, and 
(c) the court record includes an affidavit or affidavits signed 
by the relinquishing biological parent, or parents if both are 
available, in which it is affirmed that, pursuant to section 
43-106.02, prior to the relinquishment of the child for adop
tion, the relinquishing parent was, or parents if both are 
available were, (i) presented a copy or copies of the non
consent form provided for in section 43-146.06 and (ii) 
given an explanation of the effects of filing or not filing the 
nonconsent form.  

(Emphasis supplied.) The affidavit noted in § 43-109(c) refers to 
the form completed by the relinquishing parent or parents which 
indicates whether the parent or parents agree to the release of 
information about the relinquishing parent or parents to the 
adopted child.  

Under § 43-109, "[n]o decree of adoption shall be entered 
unless ... (c) the court record includes an affidavit [pertaining to 
whether or not information regarding the relinquishing biologi
cal parent should be released to the adopted person] signed by
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the relinquishing biological parent." (Emphasis supplied.) Thus, 
under § 43-109, an adoption is not authorized unless the biolog
ical parent relinquishes the child and files the particular affidavit 
identified in the statute. Although the effect of a relinquishment 
in terms of finality is not the same in private adoptions as in 
agency adoptions, see Gray v. Maxwell, 206 Neb. 385, 293 
N.W.2d 90 (1980), and, notwithstanding that a relinquishment of 
parental rights in a private adoption is not totally extinguished 
until the child is adopted, Yopp v. Batt, 237 Neb. 779, 467 
N.W.2d 868 (1991), a relinquishment is nevertheless required.  

We have held that in a private adoption case where the 
prospective adoptive parent was not a spouse of the biological 
parent, there must be a relinquishment by the biological parent 
and the relinquishment must be valid in order for the child to 
become eligible for adoption. See Gray v. Maxwell, supra (stat
ing that where biological mother was paid sum of money in 
excess of legitimate expenses of confinement and birth in con
sideration for executing relinquishment, such relinquishment was 
against public policy and was invalid). In the instant case, B.P.  
swore in the affidavit required under § 43-109 that "I do not 
intend to relinquish [Luke] for the ultimate purpose of adoption." 
Having refused to relinquish Luke, B.P. is not a "relinquishing 
biological parent." The affidavit B.P. signed did not meet the 
requirements of § 43-109. Therefore, Luke was not eligible for 
adoption and "[n]o decree of adoption shall be entered." 

The provisions contained in the adoption statutes found at 
§§ 43-110 and 43-111, pertaining to the consequences of adop
tion, further buttress our conclusion that "termination" of exist
ing parental rights is the foundation of our adoption statutes. See 
In re Adoption of Kassandra B. & Nicholas B., 248 Neb. 912, 
540 N.W.2d 554 (1995). Section 43-110, entitled "Decree; 
effect as between parties," provides as follows: 

After a decree of adoption is entered, the usual relation of 
parent and child and all the rights, duties and other legal 
consequences of the natural relation of child and parent shall 
thereafter exist between such adopted child and the person 
or persons adopting such child and his, her or their kindred.  

We have stated that the "purpose of § 43-110 is to terminate any 
relationship which existed between the natural parent and the
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child and to create a new relationship between the adoptive par
ent and the child." In re Estate of Luckey. Bailey v. Luckey, 206 
Neb. 53, 56, 291 N.W.2d 235, 237-38 (1980).  

Section 43-111, entitled "Decree; effect as to natural par
ents," provides: 

Except as provided in section 43-106.01 and the 
Nebraska Indian Child Welfare Act, after a decree of 
adoption has been entered, the natural parents of the 
adopted child shall be relieved of all parental duties 
toward and all responsibilities for such child and have no 
rights over such adopted child or to his or her property by 
descent and distribution.  

We have read this section as requiring a relinquishment prior to 
a private placement adoption. Gray v. Maxwell, supra.  

Thus, under Nebraska's adoption statutes, the legal conse
quence of an adoption is that "the natural relation of child and 
parent shall thereafter exist between such adopted child and the 
person or persons adopting such child," § 43-110, and the adop
tion serves to relieve the natural parents of "all parental duties 
toward and all responsibilities for such child and have no rights 
over such adopted child," § 43-111. The pleadings in this case 
indicate that only A.E. sought to adopt Luke. Had the county 
court permitted the adoption of Luke by A.E., a new relationship 
between A.E. and Luke would have been created pursuant to 
§ 43-110, and, as an unintended consequence, B.P. would have 
been relieved of her natural rights to Luke pursuant to § 43-111.  
In the instant case, B.P. manifestly did not want the conse
quences ordained by § 43-111 to attach had the county court 
granted the petition for adoption of Luke by A.E.  

In order for A.E. to adopt Luke, he must be eligible for adop
tion. With the exception of stepparent adoptions, which are 
statutorily permitted, the Nebraska adoption statutes provide 
that an eligible child is one over whom parental rights have been 
relinquished or terminated and with respect to whom, upon 
entry of the adoption decree, a new relationship between the 
child and adoptive parent is created and the natural parents are 
relieved of all parental duties. In the instant case, Luke was not 
eligible for adoption by A.E. because B.P. had not relinquished 
her parental rights, and the county court's determination that the
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absence of such relinquishment precluded adoption of Luke by 
A.E. is not error.  

Appellants urge this court to ignore the language of § 43-111 
and to interpret the adoption statutes as permitting the adoption of 
Luke by A.E. as a parent in addition to the existing parent, B.P., 
without consequence to the parental rights of B.P. Appellants 
acknowledge that the exception providing for a stepparent adop
tion under § 43-101 permits the addition of a stepparent without 
relieving the natural parent of rights which would otherwise result 
under § 43-111. Appellants urge this court to read into the adop
tion statutes an additional exception for second-parent adoptions 
and to disregard the fact that the adoption statutes explicitly pro
vide for stepparent adoptions and do not explicitly provide for 
second-parent adoptions.  

[6] The adoption statutes permit only the paradigms which 
are explicit. With the exception of the statutory stepparent adop
tion scenario outlined in § 43-101, the adoption statutes neither 
provide for nor expressly designate who may adopt. When con
struing a statute, appellate courts are guided by the presumption 
that the Legislature intended a sensible, rather than an absurd, 
result in enacting a statute. Fay v. Dowding, Dowding, 261 Neb.  
216, 623 N.W.2d 287 (2001). Because the Nebraska adoption 
statutes explicitly provide for a stepparent adoption following 
which the existing parent will inherently continue raising the 
child, we conclude it would be an absurd result under the 
statutes as written to require relinquishment by the existing par
ent in the explicit statutorily permitted case of a stepparent 
adoption. As compared to a stepparent adoption, however, it is 
not inherent in § 43-101 that the "person or persons" seeking to 
adopt will necessarily be in addition to the existing parent who 
will continue to raise the child. Reading the adoption statutes in 
their entirety, it is clear that aside from the stepparent adoption 
scenario, the parents' parental rights must be terminated or the 
child must be relinquished in order for the child to be eligible 
for adoption by "any adult person or persons" under § 43-101.  

For the reasons given above, we conclude that the county court 
did not err when it concluded on this record that A.E. could not 
adopt Luke for the reason that Luke was not eligible for adoption 
because B.P. had not relinquished her parental rights to him.
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CONCLUSION 
Adoption is statutory in Nebraska, and the outcome of this 

case is controlled by the Nebraska adoption statutes, § 43-101 et 
seq. The constitutional issues which may be implicated in this 
case were neither presented to nor ruled upon at trial and are not 
considered for the first time on appeal.  

For an adoption to be properly decreed, the following factors 
must be met: There must be a person or persons entitled to adopt, 
a child must be eligible for adoption, the procedures and terms of 
the Nebraska adoption statutes must be followed, and the adop
tion must be in the child's best interests. In this case, because 
Luke was not eligible for adoption, a decree could not be prop
erly entered, the denial of the petition on this basis was correct, 
and we need not consider the existence of the other factors.  

According to the record, appellants, two nonmarried adults, 
jointly petitioned the county court of Lancaster County. The 
only relief sought in the proceeding was the adoption of Luke, 
B.P.'s biological minor son, by A.E. B.P. did not sign a relin
quishment of Luke.  

The county court ruled that Nebraska's adoption statutes do 
not provide for "two non-married persons to adopt a minor 
child, no matter how qualified they are." The issue of whether 
two nonmarried persons are entitled to adopt was not before the 
county court nor before this court on appeal.  

The county court also concluded that a single adult person 
could adopt only when the child had been relinquished and that 
therefore, since B.P. had not relinquished Luke, A.E. could not 
adopt Luke because he was not eligible for adoption. With the 
exception of a stepparent adoption which is explicitly provided 
for in the Nebraska adoption statutes and for which no relin
quishment is required, when the parent or parents' rights have 
not been terminated, a child must be relinquished by the exist
ing parent or parents to be eligible for adoption "by any adult 
person or persons." § 43-101(1). Because B.P. had not relin
quished her parental rights to Luke, he was not eligible for adop
tion by A.E. Because Luke was not eligible for adoption due to 
the absence of a relinquishment, on the record in this case, the 
county court did not err in denying the petition for adoption.  

AFFIRMED.
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WRIGHT, J., not participating.  
GERRARD, J., dissenting.  
The holding of the majority opinion is that Nebraska law 

requires a biological parent to relinquish his or her parental 
rights in order for a child to be eligible for adoption by a party 
other than the biological parent's spouse. The majority bases 
this determination in part on the conclusion that A.E. cannot 
adopt Luke without extinguishing B.P.'s parental rights. I dis
agree. In my view, the dispositive issue in this case is whether 
Nebraska law permits a second-parent adoption when the adop
tive parent is not married to the minor child's biological parent.  
I believe that it does and would therefore reverse the judgment 
of the county court.  

COUNTY COURT JUDGMENT 
First, I disagree with the majority's representation of the 

county court's order denying the petition for adoption. The 
majority states that "Luke was not eligible for adoption, the 
county court determined that his adoption by A.E. was precluded 
on this basis, and we affirm on this basis." The majority further 
states, "[t]he county court also concluded that a single adult per
son could adopt only when the child had been relinquished and 
that therefore, since B.P. had not relinquished Luke, A.E. could 
not adopt Luke because he was not eligible for adoption." 

The majority indicates that the county court denied the adop
tion petition on two alternative bases: (1) Luke was a child ineli
gible for adoption because B.P.'s relinquishment of Luke was 
ineffective and (2) two nonmarried persons are not permitted to 
adopt under Nebraska law. The county court's order, however, 
states the following: 

It is this Judge's opinion that everyone with the poten
tial to successfully parent a child in foster care or adoption 
should be entitled to a fair and equal consideration regard
less of sexual orientation or differing lifestyle. The statutes 
in effect in Nebraska say different. I believe the statues 
[sic] permit a single adult person to adopt a child after all 
necessary consents and relinquishments have been filed; 
and in such cases the consent acts also as a relinquishment, 
or a spouse may adopt upon consent of the other spouse.

378



IN RE ADOPTION OF LUKE 379 

Cite as 263 Neb. 365 

There is no provision in Nebraska law that allow [sic] two 
non-married persons to adopt a minor child, no matter how 
qualified they are to be an adoptive parent.  

The petition for adoption is denied.  
I cannot read the county court's order to support the con

struction placed upon it by the majority. The county court sim
ply did not make a determination regarding B.P.'s relinquish
ment of Luke, or lack thereof. The sole basis stated for the 
county court's denial of the petition was the county court's 
conclusion that an unmarried couple cannot adopt under 
Nebraska law.  

NECESSITY OF RELINQUISHMENT 
Even if the county court had reached the issue whether B.P.'s 

relinquishment of Luke was valid, I do not agree with the major
ity's affirmance of the county court's judgment on that basis. In 
my opinion, the Nebraska adoption statutes do not support the 
majority's conclusion that B.P. was required to relinquish Luke 
before Luke was eligible for adoption by A.E.  

Neb. Rev. Stat. § 43-102 (Cum. Supp. 2000) provides, in rel
evant part, that "any person or persons desiring to adopt a minor 
child or an adult child shall file a petition for adoption signed 
and sworn to by the person or persons desiring to adopt. The 
consent or consents required by sections 43-104 and 43-105 ...  
shall be filed prior to the hearing." Neb. Rev. Stat. § 43-104 
(Cum. Supp. 2000) in turn provides, in relevant part, that 

no adoption shall be decreed unless written consents 
thereto are filed in the court of the county in which the per
son or persons desiring to adopt reside and the written con
sents are executed by . . . the mother of a child born out of 
wedlock . . . except that consent shall not be required of 
any parent who (a) has relinquished the child for adoption 
by a written instrument ....  

This section establishes a distinction between a consent and a 
relinquishment. Moreover, the statute clearly contemplates that 
there will be circumstances under which there is a consent to an 
adoption, but not a relinquishment. The statute states that a con
sent is required except when the biological parent has executed 
a relinquishment. If a relinquishment by a biological parent is
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necessary in all cases, then the statutory language requiring con
sent in all other cases would be a redundancy.  

The effect of a parental relinquishment is set forth in Neb.  
Rev. Stat. § 43-106.01 (Reissue 1998), which provides in rele
vant part: 

When a child shall have been relinquished by written 
instrument . . . to the Department of Health and Human 
Services or to a licensed child placement agency . . . the 
person so relinquishing shall be relieved of all parental 
duties toward and all responsibilities for such child and 
have no rights over such child.  

In addition, this court has held that in the case of private adop
tions, a biological parent who relinquishes his or her rights to a 
child by a valid written instrument gives up all rights to the child 
at the time of the relinquishment. Yopp v. Batt, 237 Neb. 779, 
467 N.W.2d 868 (1991). See, also, Gomez v. Savage, 254 Neb.  
836, 580 N.W.2d 523 (1998).  

While § 43-106.01 and Yopp, supra, establish the legal effect 
of a voluntary relinquishment, they do not, however, provide that 
a relinquishment is required from a biological parent for a petition 
for a decree of adoption to be considered when that biological 
parent is one of the parties to the adoption petition. In the search 
for such a requirement, the majority relies on Neb. Rev. Stat.  
§ 43-109 (Cum. Supp. 2000), which provides in relevant part: 

If, upon the hearing, the court finds that such adoption is for 
the best interests of such minor child or such adult child, a 
decree of adoption shall be entered. No decree of adoption 
shall be entered unless (a) it appears that the child has 
resided with the person or persons petitioning for such 
adoption for at least six months next preceding the entering 
of the decree of adoption ... (c) the court record includes 
an affidavit or affidavits signed by the relinquishing biolog
ical parent, or parents if both are available, in which it is 
affirmed that, pursuant to section 43-106.02, prior to the 
relinquishment of the child for adoption, the relinquishing 
parent was, or parents if both are available were, (i) pre
sented a copy or copies of the nonconsent form provided for 
in section 43-146.06 and (ii) given an explanation of the 
effects of filing or not filing the nonconsent form.
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The majority reads this section to imply that a relinquish
ment from a biological parent must be present in all cases.  
However, there are clearly circumstances in which there will 
not be such a relinquishment. The majority acknowledges that 
there need be-indeed, can be-no relinquishment when the 
biological parent's parental rights have been terminated and 
concludes that relinquishment is unnecessary in the case of a 
spousal second-parent adoption. There can also obviously be no 
relinquishment when the child's biological parents are 
deceased or the child has been abandoned. Because the 
Legislature could not have been unaware of these situations, it 
is evident that the Legislature could not have intended § 43-109 
to require an affidavit from a relinquishing parent where there 
is no relinquishing parent. While § 43-109 requires that the 
record include affidavits from the relinquishing parents if there 
are relinquishing parents, the statute does not address when 
relinquishment is and is not necessary. Simply put, if there is a 
statutory source for the majority's conclusion that a relinquish
ment from a biological parent is required before a child is eli
gible for adoption, that source is not § 43-109.  

The majority further relies on Gray v. Maxwell, 206 Neb. 385, 
293 N.W.2d 90 (1980), to support the conclusion that relin
quishment is required. Gray does not support the construction 
placed upon it by the majority. In Gray, the biological mother 
brought a habeas corpus action seeking to regain custody of her 
minor child. The biological mother alleged that the relinquish
ment she had executed was invalid. The district court agreed and 
granted habeas relief. On appeal, we concluded that the biolog
ical mother's relinquishment had been given for consideration 
beyond the payment of her medical expenses and that the 
promise to pay for the child was against public policy and viti
ated the relinquishment. Id. We remanded the cause for a hear
ing on the fitness of the biological mother. Id.  

The majority describes Gray as holding that "in a private 
adoption case where the prospective adoptive parent was not a 
spouse of the biological parent, there must be a relinquishment 
by the biological parent and the relinquishment must be valid in 
order for the child to become eligible for adoption." Our opin
ion in Gray contains no basis for this assertion.
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Nebraska law provides that an adoption cannot go forward 
without the consent of the biological parent or a substitute for 
that consent, one possible form of which is relinquishment of 
parental rights. See § 43-104. In Gray, supra, the relinquishment 
was not valid and the biological mother obviously did not con
sent to the adoption. The question whether relinquishment was 
a jurisdictional prerequisite, with or without the consent of the 
biological parent, was not at issue. Not only does Gray not sup
port the construction placed upon it by the majority, but Gray is 
inapposite to the instant case.  

In fact, the language used throughout the statutes and this 
court's jurisprudence dictate a conclusion contrary to that of the 
majority: Either a valid relinquishment or a consent to adoption 
suffices to permit a county court to entertain an adoption pro
ceeding. See, e.g., Neb. Rev. Stat. §§ 43-107 (Cum. Supp. 2000) 
and 43-104.09, 43-146.01, 43-164, and 43-1411 (Reissue 1998) 
(statutes referring to "consent or relinquishment" for purposes 
of adoption). Although "or" is not always used in the disjunc
tive, it is usually so considered, and that is its commonly 
accepted meaning. State ex rel. Finigan v. Norfolk Live Stock 
Sales Co., Inc., 178 Neb. 87, 132 N.W.2d 302 (1964).  

Based on this statutory language, we stated in In re Adoption 
of Kassandra B. & Nicholas B., 248 Neb. 912, 922, 540 N.W.2d 
554, 560 (1995), that "[c]hildren are not legally free for adop
tion unless both biological parents consent or one of the statu
tory exceptions to the need for their consent has been met." See, 
also, e.g., Kellie v. Lutheran Family & Social Service, 208 Neb.  
767, 305 N.W.2d 874 (198 1); Batt v. Nebraska Children's Home 
Society, 185 Neb. 124, 174 N.W.2d 88 (1970) (referring to 
requirement of "consent or relinquishment"). Thus, our cases 
have followed the general rule that while parental consent to an 
adoption of one's biological child is normally required for a 
valid adoption, such consent may not be required of a parent 
who has forfeited his or her parental rights by voluntary relin
quishment. See 2 Am. Jur. 2d Adoption § 74 (1994).  

This court's jurisprudence has previously been consistent 
with the scheme established by the adoption statutes, which 
permit an adoption to proceed if the biological parents consent 
or an exception to the consent requirement is present, with
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relinquishment of parental rights serving, not as an indepen
dent requirement, but simply as an exception to the consent 
requirement. If a biological parent relinquishes his or her 
parental rights, that relinquishment is immediately effective 
and irrevocable. See Gomez v. Savage, 254 Neb. 836, 580 
N.W.2d 523 (1998). If there is no relinquishment but there is 
consent to the adoption, then the adoption proceeds to entry of 
the decree of adoption, at which point, the parental rights of 
the biological parent are, under most circumstances, extin
guished. See Neb. Rev. Stat. §§ 43-106 and 43-111 (Reissue 
1998). The statutes permit adoption without a relinquishment 
of parental rights where the biological parent is a party to the 
adoption petition, so long as the biological parent consents to 
the adoption or a substitute for that consent is provided. The 
majority's creation of a "relinquishment requirement" is con
trary to the explicit language of the statutes and the dictates of 
our established jurisprudence.  

Furthermore, the majority expressly disclaims any ruling on 
the issue whether appellants could adopt "jointly" if B.P. actually 
relinquished her parental rights. The majority thus appears to 
leave the door open for appellants to effectively accomplish a 
second-parent adoption, but only by virtue of an unwieldy and 
illogical process. If the end result of an unmarried second-parent 
adoption is permitted, then it makes little sense to insist that the 
biological parent "relinquish" his or her rights-when the parent 
has no real intention of doing so-only to further require that he 
or she ask in the petition for adoption to have those rights 
restored by the decree when they never should have been relin
quished in the first place. Not only would this rule value form 
over substance, but it would expose the biological parent to a 
substantial risk. A relinquishment is irrevocable from its execu
tion, and a conditional relinquishment is invalid. See, Yopp v.  
Batt, 237 Neb. 779, 467 N.W.2d 868 (1991); Auman v. Toomey, 
220 Neb. 70, 368 N.W.2d 459 (1985). The mandate of relin
quishment prior to adoption would require the biological parent 
to surrender his or her rights without any assurance that those 
rights would be restored. Since a biological parent is unlikely to 
assume that risk, a mandate of "relinquishment" in effect pre
cludes many such adoptions from taking place.
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Moreover, there is no purpose to requiring a relinquishment to 
be given under such circumstances. Notably, the majority opines 
regarding the "importance of 'relinquishment' in the adoption 
statutes," but at no point endeavors to justify why relinquishment 
may be important, or explain how the purposes of the adoption 
statutes are advanced by the majority's interpretation of the 
statutes and application of that interpretation to the instant case.  

For instance, it is certainly appropriate to require that a par
ent expressly relinquish parental rights where an adoption is 
intended to completely sever the child's relationship with his or 
her birth parent and provide the child with a new family.  
Refusing to allow a parent to consent to an adoption while main
taining his or her own parental status, however, does not further 
the important goal of finality. Unlike other adoptions, second
parent adoptions are not subject to later attack by the consenting 
parent because that consenting parent neither has lost parental 
rights nor wishes to lose those rights through the adoption. See, 
generally, Theresa Glennon, Binding the Family Ties: A Child 
Advocacy Perspective on Second-Parent Adoptions, 7 Temp.  
Pol. & Civ. Rts. L. Rev. 255 (1998). It simply serves no legiti
mate purpose to require a biological mother to relinquish her 
parental rights prior to the entry of a second-parent adoption 
under these circumstances.  

That, however, begs consideration of the other justification 
for the majority's holding: the conclusion that the termination 
provision of § 43-111 is inescapable unless the parties are mar
ried. I now turn to that analysis.  

SECOND-PARENT ADOPTION BY 
UNMARRIED ADOPTIVE PARENT 

The majority further bases its holding on the conclusion that 
B.P. must "relinquish" her parental rights because A.E. cannot 
adopt Luke without extinguishing B.P.'s parental rights. I also 
disagree with this conclusion, as an appropriate interpretation 
of Nebraska's adoption statutes reveals no basis for mandating 
this result.  

Neb. Rev. Stat. § 43-101(1) (Cum. Supp. 2000) provides: 
Except as otherwise provided in the Nebraska Indian Child 
Welfare Act, any minor child may be adopted by any adult
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person or persons and any adult child may be adopted by 
the spouse of such child's parent in the cases and subject to 
sections 43-101 to 43-115, except that no person having a 
husband or wife may adopt a minor child unless the hus
band or wife joins in the petition therefor. If the husband 
or wife so joins in the petition therefor, the adoption shall 
be by them jointly, except that an adult husband or wife 
may adopt a child of the other spouse whether born in or 
out of wedlock.  

Section 43-111 provides: 
Except as provided in section 43-106.01 . . . after a 

decree of adoption has been entered, the natural parents of 
the adopted child shall be relieved of all parental duties 
toward and all responsibilities for such child and have no 
rights over such adopted child or to his or her property by 
descent and distribution.  

In construing these statutes, the majority ignores the long
established rule that the adoption statutes should be given a lib
eral rather than a strict construction due to the humanitarian 
aspects and purposes of such statutes. See Neil v. Masterson, 
187 Neb. 364, 191 N.W.2d 448 (1971). The tendency of all our 
decisions has been toward a liberal construction of the law in all 
cases of adoption. In re Estate of Taylor, 136 Neb. 227, 285 
N.W. 538 (1939).  

"The adoption statute is a humane provision, which looks to 
the interest of children primarily. This is its controlling idea 
and policy. Therefore, every reasonable intendment should 
be indulged, in case of doubt, in the line of promoting that 
object. Other courts have taken the same view, but, if it 
were otherwise, our duty to carry out an obvious legislative 
intent would be the same.. . . It has made, and is making, a 
multitude of happy homes, happy parents, happy children, 
and valuable members of society, and no narrow construc
tion should be indulged in that will tend to defeat a result so 
obviously intended and in every way so beneficial." 

Ferguson v. Herr, 64 Neb. 649, 665, 94 N.W. 542, 545 (1903).  
The best interests of the child should be kept at the forefront of 
such an inquiry. See Yopp v. Batt, 237 Neb. 779, 467 N.W.2d 
868 (1991).
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With that understanding in mind, the statutory scheme as a 
whole serves to advance two fundamental purposes: (1) ensur
ing that biological parents are informed of their rights and con
sent to the adoption proceedings and (2) providing for the best 
interests of the child. See, e.g., § 43-109. The majority analyzes 
the wrong issue: the question is not whether the statutes specif
ically permit a second-parent adoption where the adoptive par
ent and biological parent are not married, but instead whether 
the statutes explicitly prohibit such an adoption.  

The statutes provide, in extremely broad language, that "any 
minor child may be adopted by any adult person or persons," 
§ 43-101(1), if the county court "finds that such adoption is for 
the best interests of such minor child," § 43-109(1). Our 
Legislature, like many others, has declined to make categorical 
assumptions about what adoptive parents or familial relationships 
are preferable and has instead left it to the county court to conduct 
a fact-specific inquiry into whether a particular adoption is in the 
best interests of the child. As stated by one commentator: 

[W]hat is unmistakably clear from looking at adoption 
statutes is the legislative delegation of decision-making 
power in individual cases to judges. Compelling functional 
justifications support this institutional design. Adoption law 
is built on a premise of delegation: the legislature grants 
broad powers to courts to make case by case decisions and 
to decide what arrangement is in a child's best interests.  
This sort of delegation, of course, goes beyond the adoption 
context and describes much of family law affecting chil
dren, such as custody and visitation decisions.  

. . . The highly individualized and proceduralized fact
finding procedures used by judges enable them to engage 
closely with the specific circumstances in which children 
find themselves.  

Jane S. Schacter, Constructing Families in a Democracy: 
Courts, Legislatures and Second-Parent Adoption, 75 Chi.-Kent 
L. Rev. 933, 942-43 (2000).  

It is plainly inconsistent with such a scheme to interpret 
§ 43-111 as requiring the extinguishment of a biological parent's 
parental rights under circumstances such as those presented in this 
case. As stated by the Supreme Judicial Court of Massachusetts:
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The purpose of the termination provision is to protect the 
security of the child's newly-created family unit by eliminat
ing involvement with the child's natural parents. Although it 
is not uncommon for a natural parent to join in the adoption 
petition of a spouse who is not the child's natural parent ...  
the statute has never been construed to require the termina
tion of the natural parent's legal relationship to the child in 
these circumstances.... Reading the adoption statute as a 
whole, we conclude that the termination provision ... was 
intended to apply only when the natural parents (or parent) 
are not parties to the adoption petition.  

(Citations omitted.) Adoption of Tammy, 416 Mass. 205, 216, 
619 N.E.2d 315, 321 (1993). The termination provision was 
"designed as a shield to protect new adoptive families, [but] was 
never intended as a sword to prohibit otherwise beneficial 
intrafamily adoptions by second parents." Matter of Jacob, 86 
N.Y.2d 651, 669, 660 N.E.2d 397, 405, 636 N.Y.S.2d 716, 724 
(1995). Compare In re Estate of Luckey. Bailey v. Luckey, 206 
Neb. 53, 291 N.W.2d 235 (1980).  

The majority implicitly acknowledges as much when it con
cedes that § 43-111 is not operative when the adoptive parent is 
the spouse of the child's biological parent. This concession is 
made, however, despite the fact that when read literally, § 43-111 
sets forth no exception to the termination provision, regardless of 
whether the adoptive parent is married to the biological parent.  
The majority makes little effort to explain why an exception is 
warranted under one circumstance, but not the other. Notably 
absent from the majority's analysis is any consideration of what 
this court has previously held to be the primary interpretive prin
ciple applicable to the adoption statutes: the best interests of 
children. By prioritizing the relationship between the adults, the 
majority relegates to the shadows the relationship most directly 
at issue-that of parent and child. We are not called upon to pass 
judgment on the relationship between A.E. and B.P. or to make a 
policy determination regarding the advantages or disadvantages 
of second-parent adoptions in general. If any policy determina
tion is to be made in that regard, it is a decision for the 
Legislature to make within the bounds of the constitution-and 
the Legislature has thus far been silent on the question.
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The adoption statutes, properly construed, permit any person 
or persons, married or unmarried, to petition the county court 
for a decree of adoption, but require them to obtain the neces
sary consents and to show that such adoption is in the best inter
ests of the child. There is no bar in the statutes to unmarried cou
ples seeking to jointly adopt, or seeking a second-parent 
adoption, to both join in such a petition. In the case of a second
parent adoption, whether the couple is married or not, when the 
adoption is shown to be in the best interests of the child, the 
county court may specify that both parties to the petition are 
decreed to be the parents of the minor child; that is, permit the 
adoptive parent to adopt the child while allowing the biological 
parent to retain all his or her parental rights and obligations.  
This result is consistent with the statutory language; is the most 
flexible and sensible approach to interpreting statutes that will 
be applied to a wide variety of unforeseeable circumstances; 
and, most importantly, maintains the longstanding rule that the 
adoption statutes must be reasonably interpreted to effectuate 
the best interests of adoptive children.  

Given our long-established principle of interpreting the 
adoption statutes liberally to effectuate the best interests of the 
child, I conclude that there must be an unequivocal indication 
of legislative intent to abandon the best interests of the child 
standard before limiting who can be an adoptive parent. The 
Nebraska adoption statutes evidence no such unequivocal 
intent. I would hold that the statutes permit a second-parent 
adoption of a minor child by an adoptive parent who is not mar
ried to the child's biological parent, so long as the biological 
parent consents to the adoption and the adoption is found to be 
in the child's best interests.  

CONCLUSION 
Despite my disagreement with the majority's analysis, I agree 

with the majority insofar as it concludes that the constitutional 
claims raised in the parties' briefs are not pertinent to the dispos
itive issues on appeal. In spite of the efforts of the parties and 
various amici to turn this appeal into a forum for or against gay 
and lesbian rights, the question before this court is one of statu
tory interpretation, and that analysis is not affected by the gender
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or sexual orientation of the biological or prospective adoptive 
parent. While some of the cases cited above involved circum
stances, like those of the instant case, in which the biological and 
prospective adoptive parent were of the same gender, I empha
size that Nebraska's statutes make no distinction on that point; 
my analysis-and that of the majority-is not premised on any 
distinction involving the gender and sexual orientation of the 
couple seeking a second-parent adoption. That distinction or 
other distinctions (if any are to be made within the bounds of the 
constitution) are the province of the Legislature, and that body 
has not spoken on the issue.  

I would reverse the judgment of the county court dismissing 
the adoption petition, because I believe the county court erro
neously determined that it did not have the statutory authority to 
enter the requested adoption decree. Because the county court 
did not decide whether the adoption sought was in the best inter
ests of Luke, I would remand the cause to the county court for 
further proceedings relating to that issue. I respectfully dissent.  

ALAN SYDOW, APPELLEE, V. CITY OF GRAND ISLAND, 
NEBRASKA, ET AL., APPELLANTS.  

639 N.W.2d 913 

Filed March 8,2002. No. S-01-611.  

1. Judgments: Jurisdiction. A jurisdictional question which does not involve a factual 
dispute is a matter of law.  

2. Statutes. Statutory interpretation presents a question of law.  
3. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 

has an obligation to resolve the question independently of the conclusion reached by 
the trial court.  

4. Final Orders: Appeal and Error. A party may appeal from a court's order only if 
the decision is a final, appealable order.  

5. Final Orders: Words and Phrases. When no further action of the court is required 
to dispose of a pending case, the order is final.  

6. Statutes. To the extent that there is conflict between two statutes on the same subject, 
the specific statute controls over the general statute.  

7. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.
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8. Statutes. A court must attempt to give effect to all parts of a statute, and if it can be 

avoided, no word, clause, or sentence will be rejected as superfluous or meaningless.  

9. Statutes: Appeal and Error. As an aid to statutory interpretation, appellate courts 
must look to the statute's purpose and give to the statute a reasonable construction 

which best achieves that purpose, rather than a construction which would defeat it.  

10. Statutes. A statute is open for construction when the language used requires inter

pretation or may reasonably be considered ambiguous.  
11. Statutes: Legislature: Intent. When a statutory term is reasonably considered 

ambiguous, a court may examine the legislative history of the act in question in order 

to ascertain the intent of the Legislature.  
12. Constitutional Law: Initiative and Referendum: Statutes. The power of initiative 

must be liberally construed to promote the democratic process, and the right of initia

tive constitutionally provided should not be circumscribed by restrictive legislation or 

narrow and strict interpretation of the statutes pertaining to its exercise.  

13. Taxation: Initiative and Referendum. A petition seeking to enact a sales tax for the 

purpose of creating an endowment fund is govemed by chapter 77 of the Nebraska 

Revised Statutes, and the proposed allocation of the tax to create an endowment fund 

does not remove the proposal from being governed by Neb. Rev. Stat. § 77-27,142.03 
(Reissue 1996).  

14. Pleadings. The purpose of pleadings is to frame the issues upon which a cause of action 

is to be tried, and the issues in a given case will be limited to those which are pled.  

15. Pleadings: Words and Phrases. Nebraska law defines pleadings as the written state

ments by the parties of the facts constituting their respective claims and defenses.  

16. Mandamus: Words and Phrases. Mandamus is a law action and is defined as an 

extraordinary remedy, not a writ of right, issued to compel the performance of a purely 

ministerial act or duty, imposed by law upon an inferior tribunal, corporation, board, 

or person, where (1) the relator has a clear right to the relief sought, (2) there is a cor

responding clear duty existing on the part of the respondent to perform the act, and (3) 

there is no other plain and adequate remedy available in the ordinary course of law.  

17. Mandamus. The general rule is that an act or duty is ministerial if there is an abso

lute duty to perform in a specified manner upon the existence of certain facts.  

18. Municipal Corporations: Declaratory Judgments: Initiative and Referendum.  

Under Neb. Rev. Stat. § 18-2538 (Reissue 1997), if a municipality does not bring an 

action for declaratory judgment to determine whether a measure is subject to limited 

referendum or referendum or whether a measure may be enacted by initiative until 

after it receives notification pursuant to Neb. Rev. Stat § 18-2518 (Reissue 1997), it 

shall be required to proceed with the initiative or referendum election.  

19. Appeal and Error. In appellate proceedings, the examination by the appellate court 

is confined to questions which have been determined by the trial court.  

20. _ .An appellate court will not consider an issue on appeal that was not passed upon 
by the trial court.  

Appeal from the District Court for Hall County: TERESA K.  

LUTHER, Judge. Affirmed in part, and in part reversed and vacated.  

Charles J. Cuypers, Grand Island City Attorney, for appellants.
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Powers & Associates, for appellee.  

Howard E. Tracy, amicus curiae.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
In this bypass appeal, we are asked to determine which statute 

applies when determining the number of signatures required to 
place an initiative that seeks to enact a sales tax to create an 
endowment fund for a city on an election ballot. Neb. Rev. Stat.  
§ 18-2524 (Reissue 1997) pertains to initiative petitions in gen
eral and requires valid signatures totaling at least 15 percent of 
the qualified electors of the city. Neb. Rev. Stat. § 77-27,142.03 
(Reissue 1996) pertains to elections regarding sales taxes and 
requires 10 percent of the votes cast at the last preceding munic
ipal election.  

The appellee, Alan Sydow, circulated an initiative petition 
which proposed that a half-cent sales tax be enacted to create an 
endowment providing moneys to the City of Grand Island's gen
eral fund. He obtained sufficient valid signatures to meet the 
requirements of § 77-27,142.03, but not sufficient signatures to 
meet the requirements of § 18-2524. The appellants, the City of 
Grand Island, members of the city council, and the city clerk 
(collectively the City), refused to place the proposal on the bal
lot. The district court issued an alternative writ of mandamus 
requiring that the proposal be placed on the ballot. The City 
appeals. We affirm in part, and in part reverse and vacate.  

BACKGROUND 
Because of a stipulation, the facts of this case are undisputed.  

On April 8, 2000, Sydow, a citizen of Grand Island, filed an ini
tiative petition for approval for circulation with the city clerk.  
The listed summary of the initiative stated that it was to enact a 
"/2 sales tax for creating an endowment for the city." The mea
sure's defined purpose stated that the proceeds of the tax "shall 
be used to purchase 12-month U.S. Treasury bills. The interest 
generated shall be used to fund the city's general budget. The
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principal shall continue to accumulate and shall not be spent 
except as directed by voters at an election." Sydow's intent was 
that after a period of time, interest from the endowment would 
fully fund city services, thereby eliminating sales and property 
taxes. On April 10, the clerk advised Sydow that the initiative 
petition was in the proper form for circulation, and the petition 
was then circulated to obtain signatures.  

On October 10, 2000, Sydow filed signed petitions with the 
city clerk. At a November 6 city council meeting, the council 
passed a resolution to request the election commissioner to verify 
the signatures on the petition and resolved that under § 18-2524, 
there must be valid signatures equal in number to at least 15 per
cent of the qualified electors of the city. According to records of 
the election commissioner, this number is 3,601. Sydow, however, 
maintained that he was proposing the enactment of a sales tax and 
that under § 77-27,142.03, the number of valid signatures 
required was 10 percent of the votes cast at the last preceding 
municipal election. According to the records of the election com
missioner, this number is 1,248.  

The parties stipulated that on November 27, 2000, the elec
tion commissioner formally notified the city council that the 
number of valid signatures on the petition totaled 1,449. The 
parties further stipulated that the election commissioner com
plied with the provisions of Neb. Rev. Stat. § 18-2518 (Reissue 
1997) when she provided the notification. The election commis
sioner verified that the petition had 100 percent of the required 
signatures if § 77-27,142.03 applied and that it had less than 100 
percent of the required signatures if § 18-2524 applied. The City 
then refused to proceed with an election on the proposal.  

On December 29, 2000, Sydow filed a pleading entitled 
"Petition for Mandamus and Affidavit" seeking to compel the 
City to place the proposal on the ballot of the next election. The 
factual allegations set forth in the petition deal exclusively with 
the dispute between Sydow and the City regarding which statute 
governs the number of signatures required to place the measure 
on the ballot. Sydow alleged no facts regarding a dispute as to 
the validity of the measure if enacted. However, in addition to 
mandamus, Sydow's prayer for relief included a request that the 
court enter a declaratory judgment that the measure proposed by
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the petition "is a subject, which may be enacted by the initiative 
petition process and is otherwise validly and lawfully proposed 
under the applicable provisions of law." The City raised no issue 
regarding the legality of the proposed endowment in its answer 
to Sydow's petition, nor did it affirmatively seek declaratory 
relief on this issue.  

At the hearing on the show cause why an alternative writ of 
mandamus should not be issued, the City stated, "We're not here 
to show cause. We're here to evidence compliance with what's 
ordered." The district court found that the petition stated an ini
tiative for a sales tax and that § 77-27,142.03 applied. The court 
concluded that there was a sufficient number of valid signatures 
to place the proposal on the ballot. The court then concluded 
that mandamus was a proper remedy and issued an alternative 
writ of mandamus. The court also granted Sydow's request for a 
declaratory judgment. The court made no determination on the 
validity of the actual creation of an endowment fund, stating that 
the endowment issue was not before the court.  

At the show cause hearing on the alternative writ, the City 
argued that it would not have statutory authority to create the 
endowment proposed by Sydow. The City argued that Neb. Rev.  
Stat. § 77-27,146 (Reissue 1996) required that sales taxes be 
deposited in the general fund of the City and that Neb. Rev. Stat.  
§ 13-504 (Cum. Supp. 2000) limited the amount of reserves the 
City could hold in its general fund. The City then stated, with
out presenting any formal evidence, that it was already near the 
statutory limit for holding reserves. Sydow protested to the court 
the City's raising of the validity of the proposal because the City 
had previously stated that it would waive any argument to show 
cause that it would not comply with the writ. Sydow also 
reminded the court that it had previously stated that it would not 
decide the issue of whether an endowment could be created 
unless the proposal were later enacted by the voters. Sydow 
argued that the validity issue would be dealt with if the proposal 
were enacted. Referring to the order dealing with the alternative 
writ, the court then stated: 

Previously I found that the initiative petition was a petition 
for a half-cent sales tax and that the relator obtained enough 
signatures to put the sales tax issue on the ballot. I made no
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determination at that time on whether the endowment fund 
would be created or that there was a required number of sig
natures for the creation of an endowment fund.  

The City stated that it would comply with the writ by placing the 
proposal on the ballot but would reword the proposal's provision 
for an endowment fund to state that the tax would be enacted 
"with the proceeds collected therefrom to be used specifically 
for funding an endowment for the City's General Fund." The 
City then filed this appeal. We granted the City's motion to 
bypass and advance oral argument. An amicus brief was filed by 
a Grand Island attorney.  

ASSIGNMENTS OF ERROR 
The City assigns that the district court erred in (1) finding that 

the petition proposed a measure for a half-cent sales tax instead 
of a proposal to create an endowment fund, (2) determining that 
§ 77-27,142.03 instead of § 18-2524 applied to the case, and (3) 
determining that it was exercising ministerial functions and that 
a writ of mandamus should be issued.  

STANDARD OF REVIEW 
[1,2] A jurisdictional question which does not involve a fac

tual dispute is a matter of law. In re Interest of Sabrina K., 262 
Neb. 871, 635 N.W.2d 727 (2001). Statutory interpretation pre
sents a question of law. Id.  

[3] When reviewing questions of law, an appellate court has 
an obligation to resolve the question independently of the con
clusion reached by the trial court. Id.  

ANALYSIS 
JURISDICTION 

Sydow contends that this court lacks jurisdiction because the 
district court stated that it did not determine any issues regard
ing the actual creation of an endowment fund. Sydow argues 
that the district court left an issue to be decided and that this 
appeal is not from a final order.  

[4,5] A party may appeal from a court's order only if the deci
sion is a final, appealable order. Airport Auth. of Village of 
Greeley v. Dugan, 259 Neb. 860, 612 N.W.2d 913 (2000). When 
no further action of the court is required to dispose of a pending
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case, the order is final. City of Omaha v. Morello, 257 Neb. 869, 
602 N.W.2d 1 (1999).  

Sydow sought two forms of relief: (1) a writ of mandamus 
and (2) a declaratory judgment that the measure proposed by the 
petition is a subject which may be enacted by the initiative peti
tion process and is otherwise validly and legally proposed under 
the applicable provisions of law. Although the district court 
stated that it was not addressing the City's argument regarding 
the validity of the endowment fund, the district court granted 
Sydow's requests for mandamus and a declaratory judgment.  
The district court completely disposed of the case. We conclude 
that there is a final order and that we have jurisdiction.  

NUMBER OF SIGNATURES REQUIRED 

The City contends that the district court erred in determining 
that the petition sought to enact a sales tax and was subject to 
§ 77-27,142.03 instead of § 18-2524. The City argues that 
because the petition sought not only an enactment of a sales tax 
but also sought to create an endowment fund, it proposed a 
broader measure than is authorized under the Nebraska Revised 
Statutes by chapter 77 and is governed wholly by chapter 18. The 
City focuses on language from Neb. Rev. Stat. § 77-27,142.02 
(Reissue 1996), which states that a sales tax proposal "may 
include any terms and conditions set forth in the resolution 
proposing the tax, such as a termination date or the specific proj
ect or program for which the revenue received from such tax will 
be allocated." The City argues that under this language, a sales 
tax proposal that is covered by chapter 77 and which states how 
the revenue will be used must be enacted to fund an existing pro
gram instead of creating a new program.  

Section 18-2524 applies to initiative petitions in general and 
states in part: 

Whenever an initiative petition bearing signatures equal 
in number to at least fifteen percent of the qualified electors 
of a municipal subdivision has been filed with the city clerk 
and verified pursuant to section 18-2518, it shall be the duty 
of the municipal subdivision's governing body to consider 
passage of the measure contained in the petition, including 
an override of any veto, if necessary. If the governing body
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fails to pass the measure without amendment, including an 
override of any veto, if necessary, within thirty days from 
the date it received notification pursuant to section 18-2518, 
the city clerk shall cause the measure to be submitted to a 
vote of the people at the next regularly scheduled primary or 
general election held within the municipal subdivision.  

Neb. Rev. Stat. § 77-27,142 (Reissue 1996) authorizes a city 
to increase sales and use taxes, provided that an election is held 
and a majority of voters approve the tax. Section 77-27,142.03 
allows the electors to petition the government to submit a sales 
tax question and states in part: 

(1) Whenever, at least forty-five days prior to any city, 
county, or state election, the qualified electors of any 
municipality, equal in number to ten percent of the votes 
cast at the last preceding municipal election, shall petition 
the governing body to submit such question, it shall be the 
duty of the governing body to submit the question at the 
next primary, general, or special election.  

Section 77-27,142.02 provides in part: 
Except as otherwise provided by section 77-27,142, 

after February 14, 1978, the power granted by section 
77-27,142 shall not be exercised unless and until the ques
tion has been submitted at a primary, general, or special 
election held within the incorporated municipality and in 
which all qualified electors shall be entitled to vote on such 
question. The officials of the incorporated municipality 
shall order the submission of the question by submitting a 
certified copy of the resolution proposing the tax to the 
election commissioner or county clerk not later than forty
one days prior to the primary or general election, or within 
thirty days before a special election. The question may 
include any terms and conditions set forth in the resolution 
proposing the tax, such as a termination date or the spe
cific project or program for which the revenue received 
from such tax will be allocated ....  

(Emphasis supplied.) 
[6] To the extent that there is conflict between two statutes on 

the same subject, the specific statute controls over the general 
statute. In re Interest of Sabrina K., 262 Neb. 871, 635 N.W.2d
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727 (2001); Bergan Mercy Health Sys. v. Haven, 260 Neb. 846, 
620 N.W.2d 339 (2000). If the petition seeks to enact a sales tax 
under chapter 77, § 77-27,142.03 controls and there would be 
sufficient valid signatures for the measure to be placed on the 
ballot. If the petition did not seek to propose a sales tax governed 
by chapter 77, then under chapter 18, there would be insufficient 
valid signatures to place the proposed measure on the ballot.  

[7-9] In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous.  
Rodriguez v. Monfort, Inc., 262 Neb. 800, 635 N.W.2d 439 
(2001). A court must attempt to give effect to all parts of a 
statute, and if it can be avoided, no word, clause, or sentence 
will be rejected as superfluous or meaningless. City of Lincoln 
v. Nebraska Liquor Control Comm., 261 Neb. 783, 626 N.W.2d 
518 (2001). As an aid to statutory interpretation, appellate courts 
must look to the statute's purpose and give to the statute a rea
sonable construction which best achieves that purpose, rather 
than a construction which would defeat it. Fontenelle Equip. v.  
Pattlen Enters., 262 Neb. 129, 629 N.W.2d 534 (2001); Fay v.  
Dowding, Dowding, 261 Neb. 216, 623 N.W.2d 287 (2001).  

[10,11] A statute is open for construction when the language 
used requires interpretation or may reasonably be considered 
ambiguous. Fontenelle Equip. v. Pattlen Enters., supra; State ex 
rel. Stenberg v. Moore, 258 Neb. 199, 602 N.W.2d 465 (1999).  
When a statutory term is reasonably considered ambiguous, a 
court may examine the legislative history of the act in question 
in order to ascertain the intent of the Legislature. Fontenelle 
Equip. v. Pattlen Enters., supra.  

[12] Finally, we have stated: 
"The decisions [of the courts] almost universally hold 

that the power of initiative must be liberally construed to 
promote the democratic process and that the right of initia
tive constitutionally provided should not be circumscribed 
by restrictive legislation or narrow and strict interpretation 
of the statutes pertaining to i[t]s exercise." 

State ex rel. Stenberg v. Moore, 258 Neb. at 212-13, 602 N.W.2d 
at 475.
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Section 77-27,142.02 provides that a question for a sales tax 
may include terms or conditions proposing the tax, such as a ter
mination date of "the specific project or program for which the 
revenue received from such tax will be allocated." The City 

argues the quoted language means that the legislative intent is 
that sales taxes enacted under chapter 77 must be allocated to an 
existing program. It could be inferred that chapter 77 does not 

apply to the enactment of a sales tax creating a new program.  
Accordingly, we conclude that § 77-27,142.02 requires interpre
tation and is reasonably considered ambiguous. We next con
sider the legislative history of chapter 77.  

The language of § 77-27,142.02 was adopted in 1986. The leg
islative history shows that the Legislature was concerned that 
cities were facing problems meeting monetary needs for specific 

projects and that cities were seeking property tax relief. It was 

proposed that § 77-27,142.02 be amended to allow the enactment 
of a sales tax subject to any other terms, limitations, or condi
tions. Introducer's Statement of Intent, L.B. 890, Committee on 
Revenue, 89th Leg., 2d Sess. (Jan. 29, 1986). The legislative his

tory as a whole makes clear that funding for a new project, not 

just an existing project, was contemplated under the amendment.  
Throughout the history, there are references to raising sales taxes 
to fund new projects, such as swimming pools, or to purchase 
new equipment, such as fire equipment. Allocation of sales taxes 

for property tax relief was specifically addressed. At a commit
tee hearing, senators discussed whether it would be acceptable 
for a ballot proposal to seek to raise sales taxes for the specific 

purpose of relieving property taxes and agreed that it would be 

possible under the amendment. Committee Records, 89th Leg., 
2d Sess. 53-54 (Jan. 29 1986). A similar discussion was held dur

ing floor debate. 89th Leg., 2d Sess. 12235-36 (April 15, 1986).  
The legislative history shows an intent of the Legislature to 

allow a sales tax to be proposed by initiative petition and allows 

the proposal to allocate the tax to a new program or project. We 
further note that only chapter 77 authorizes a city to enact sales 
taxes by initiative petition. Chapter 18 does not provide autho
rization for a sales tax to be enacted. Any proposal that involves 
the enactment of a sales tax would logically be governed by 
chapter 77.
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[13] We determine that the petition sought to enact a sales tax 
which is governed by chapter 77 and that the proposed alloca
tion of the tax to create an endowment fund did not remove the 
proposal from being governed by § 77-27,142.03. Accordingly, 
§ 77,27,142.03 dictates the number of valid signatures needed to 
place the proposal on the ballot. The City's assignment of error 
on this issue is without merit.  

MANDAMUS 
The City next argues that mandamus is not an appropriate 

remedy. In addition, at oral argument, the City and amicus 
argued that the City lacks statutory authority to create the endow
ment proposed by Sydow and that the decision of the district 
court should be reversed. The City's contention is that under Neb.  
Rev. Stat. § 18-2538 (Reissue 1997), the issue of whether the 
proposed measure would be valid if enacted was properly raised 
and before the court as part of Sydow's declaratory judgment 
action. The City argued at oral argument that under chapter 18, 
article 25, a proposed measure that would not be valid as enacted 
cannot be placed on the ballot and that a writ of mandamus can
not compel it to place an invalid proposal on the ballot. Sydow, 
however, contends that the issue of whether an endowment could 
be created if enacted by the voters was not presented to the court 
and is not ripe for appeal. Sydow argues that the issue before us 
is narrowly limited to whether he obtained sufficient signatures 
to place the proposal on the ballot and that any future validity of 
the proposal is irrelevant to an action for mandamus that is con
cerned only with the number of signatures required.  

[14,15] The only issue raised by the pleadings was the num
ber of signatures required to place the proposal on the ballot.  
The pleadings did not include factual statements regarding the 
validity of the proposal if it was later enacted. The purpose of 
pleadings is to frame the issues upon which a cause of action is 
to be tried, and the issues in a given case will be limited to those 
which are pled. Fackler v. Genetzky, ante p. 68, 638 N.W.2d 521 
(2002). Nebraska law defines pleadings as the written state
ments by the parties of the facts constituting their respective 
claims and defenses. Christianson v. Educational Serv. Unit No.  
16, 243 Neb. 553, 501 N.W.2d 281 (1993).
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[16,17] Mandamus is a law action and is defined as an extraor
dinary remedy, not a writ of right, issued to compel the perform
ance of a purely ministerial act or duty, imposed by law upon an 
inferior tribunal, corporation, board, or person, where (1) the 
relator has a clear right to the relief sought, (2) there is a corre
sponding clear duty existing on the part of the respondent to per
form the act, and (3) there is no other plain and adequate remedy 
available in the ordinary course of law. State ex rel. Wieland v.  
Beermann, 246 Neb. 808, 523 N.W.2d 518 (1994); State ex rel.  
Creighton Univ. v. Hickman, 245 Neb. 247, 512 N.W.2d 374 
(1994). The general rule is that an act or duty is ministerial if 
there is an absolute duty to perform in a specified manner upon 
the existence of certain facts. State ex rel. Wieland v. Beermann, 
supra. Although the issue as to the required number of signatures 
is controlled by § 77-27,142.03, chapter 18, article 25, controls 
the procedural requirements for the initiative process.  

[18] Section 18-2538 provides in pertinent part: 
Any action brought for declaratory judgment for purposes 
of determining whether a measure is subject to limited ref
erendum or referendum, or whether a measure may be 
enacted by initiative, may be filed in the district court at any 
time after the filing of a referendum or initiative petition 
with the city clerk for signature verification until forty days 
from the date the governing body received notification pur
suant to section 18-2518. If the municipality does not bring 
an action for declaratory judgment to determine whether 
the measure is subject to limited referendum or referendum, 
or whether the measure may be enacted by initiative until 
after it has received notification pursuant to section 
18-2518, it shall be required to proceed with the initiative 
or referendum election in accordance with sections 
18-2501 to 18-2537 and this section. If the municipality 
does file such an action prior to receiving notification pur
suant to section 18-2518, it shall not be required to proceed 
to hold such election until a final decision has been ren
dered in the action. Any action for a declaratory judgment 
shall be governed generally by sections 25-21,149 to 
25-21,164, as amended from time to time ....  

(Emphasis supplied.)
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Section 18-2518 provides: 
(1) Signed petitions shall be filed with the city clerk for 

signature verification. Upon the filing of a petition, a city, 
upon passage of a resolution by the governing body of such 
city, and the county clerk or election commissioner of the 
county in which such city is located may by mutual agree
ment provide that the county clerk or election commis
sioner shall ascertain whether the petition is signed by the 
requisite number of voters.... When the verifying official 
has determined that one hundred percent of the necessary 
signatures required by sections 18-2501 to 18-2537 have 
been obtained, he or she shall notify the municipal subdi
vision's governing body of that fact, and shall immediately 
forward to the governing body a copy of the petition.  

Under § 18-2538, either party may seek a declaratory judg
ment determining whether a proposed measure is a measure that 
may be enacted by initiative up to 40 days after the governing 
body receives notification of the verified signatures pursuant to 
§ 18-2518. But, if a city does not bring an action before notifica
tion is received, it must proceed with an election on the initiative.  
If a city files a declaratory judgment action before notification is 
received, it will not be required to place the challenged proposal 
on the ballot until a final decision has been rendered in the 
action. Thus, the plain language of § 18-2538, which we are obli
gated to respect and enforce, specifically contemplates a circum
stance in which a municipality may be required to place an ini
tiative measure on the ballot before a court determines whether 
the measure would be legally valid if enacted by the voters. This 
concept is not foreign to our jurisprudence. See Duggan v.  
Beermann, 249 Neb. 411, 544 N.W.2d 68 (1996) (holding con
stitutional amendment proposed by initiative measure properly 
challenged after enactment).  

Here, the parties stipulated that the election commissioner 
formally notified the city council of the number of verified sig
natures in compliance with § 18-2518. The City did not at any 
time seek a declaratory judgment that the proposal was not a 
measure that may be enacted by initiative. Thus, under 
§ 18-2538, the City was required to place the proposal on the 
ballot. Had the City wished to avoid placing the proposal on the
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ballot while it challenged whether it could be enacted by initia
tive, it was required to file a declaratory judgment action before 
notification of the verified number of signatures was received.  
Because the City failed to seek a declaratory judgment before it 
received notification pursuant to § 18-2518, the City has a min
isterial duty to place the proposal on the ballot.  

We note that Sydow filed his own request for a declaratory 
judgment after notification was received by the City under 
§ 18-2518. But by that time, the City was already required to 
place the proposal on the ballot. Further, the district court did 
not consider the issue of the validity of the proposal if enacted 
because it determined that the issue was not before it. On 
appeal, the parties do not address in their briefs whether the pro
posal would be valid if enacted by the voters and instead focus 
on the number of signatures required. Only the amicus brief 
addresses the issue of the validity of the proposal if enacted.  

[19,20] We have routinely held that in appellate proceedings, 
the examination by the appellate court is confined to questions 
which have been determined by the trial court. Maxwell v.  
Montey, 262 Neb. 160, 631 N.W.2d 455 (2001); Torres v. Aulick 
Leasing, 258 Neb. 859, 606 N.W.2d 98 (2000). An appellate 
court will not consider an issue on appeal that was not passed 
upon by the trial court. Dossett v. First State Bank, 261 Neb.  
959, 627 N.W.2d 131 (2001); Adams v. State, 261 Neb. 680, 625 
N.W.2d 190 (2001).  

As we noted, Sydow's pleadings did not raise the issue of 
whether an endowment can be created; the only issue addressed 
by the court was the sufficiency of the signatures. Because the 
district court did not address the validity of the proposal if it 
were enacted by the voters and because the parties do not focus 
on that issue on appeal, we do not address it. We hold only that 
sufficient valid signatures were obtained to place the proposal 
on the ballot and that the City was required to proceed with an 
election on the proposal. Thus, we affirm the order of the court 
granting Sydow's request for a writ of mandamus.  

Although we affirm the court's order entering a writ of man
damus, we do not affirm the declaratory judgment. The court 
specifically did not address the issue of whether the proposal 
would be valid if enacted, yet it entered a declaratory judgment
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that the petition "is a subject which may be enacted by the ini
tiative petition process and is otherwise validly and lawfully 
proposed under the applicable provisions [of law]." We deter
mine that it was plain error for the court to enter this order after 
it had expressly determined that the issue was not before it.  
Accordingly, we affirm the issuance of a writ of mandamus but 
reverse and vacate the declaratory judgment.  

We note that our holding does not preclude the City from 
challenging the validity of the proposal should the voters choose 
to enact it. If the measure is enacted, the City may file a declara
tory judgment action under Neb. Rev. Stat. § 25-21,149 (Reissue 
1995) to challenge the City's ability to implement the measure.  
Because neither the district court nor this court addressed the 
issue, principles of res judicata would not apply.  

CONCLUSION 
We determine that § 77-27,142.03 controls the number of sig

natures required to place the proposal on the ballot. We further 
determine that mandamus was the proper remedy. But we deter
mine that the court erred in entering a declaratory judgment.  
Accordingly, we affirm the order of the district court issuing an 
alternative writ of mandamus and reverse and vacate the order 
entering a declaratory judgment. Because the district court did 
not pass on the subject, we do not address whether the proposal 
would be valid if enacted by the voters.  

AFFIRMED IN PART, AND IN PART 

REVERSED AND VACATED.  

WRIGHT, J., dissenting.  
The majority affirms the district court's writ of mandamus 

directing that the initiative petition be placed on the ballot for a 
vote by the electors of the City of Grand Island (City). The 
majority concludes that the district court did not decide whether 
the initiative petition was a valid measure, and therefore, it does 
not address that issue. I respectfully dissent.  

The initiative was a half-cent sales tax to be used to create an 
endowment. The interest generated from U.S. Treasury bills pur
chased with sales tax funds would be allowed to accumulate in 
the City's general fund until spent as directed by the voters at a 
future election. The City refused to place the matter on the ballot
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and did not seek declaratory relief pursuant to Neb. Rev. Stat.  
§ 18-2538 (Reissue 1997), which permits a municipality to seek 
a declaratory judgment regarding any question arising under 
chapter 18, article 25. Section 18-2538 also provides that if the 
municipality does not timely file such action, it shall be required 
to proceed with the initiative. In my opinion, the City's failure to 
ask the district court to determine the validity of the initiative 
does not change the issue before us.  

When Sydow, the relator, sought a mandamus, he had the bur
den to establish a clear legal right to the relief. Mandamus is an 
extraordinary remedy imposed by law when the relator has a 
clear legal right to the relief sought. See State ex rel. AMISUB v.  
Buckley, 260 Neb. 596, 618 N.W.2d 684 (2000).  

Use of the initiative process to enact measures is governed by 
Neb. Rev. Stat. §§ 18-2501 to 18-2538 (Reissue 1997 & Cum.  
Supp. 2000). In order for a measure to be placed on the ballot, 
it must be an ordinance, charter, provision, or resolution which 
is within the legislative authority of the governing body of a 
municipal subdivision to pass. See § 18-2506 (defining "mea
sure"). Thus, before the district court could issue the mandamus, 
it had to determine that the initiative was within the authority of 
the City to pass. The burden is always upon the relator to show 
clearly and conclusively that it is entitled to a particular thing 
that the relator asks. See State ex rel. Wal-Mart v. Kortum, 251 
Neb. 805, 559 N.W.2d 496 (1997).  

Although the district court stated that it made no determina
tion of the validity of an endowment fund because that issue was 
not before it, the court found: "Relator is entitled to a declara
tory judgment declaring that the measure proposed by the 
Relator's initiative petition for the one-half cent sales tax is a 
subject which may be enacted by the initiative petition process 
and is otherwise validly and lawfully proposed under the appli
cable provisions of law." Having so found, the court ordered the 
City to submit the "question" at the next election.  

The majority has decided that since the validity of the pro
posal was not raised by the parties, the district court could not 
decide the validity of the proposal. It concludes that because the 
City did not seek a declaratory judgment to determine the valid
ity of the initiative, § 18-2538 required that the City place the
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proposal on the ballot. I respectfully disagree. This is an action 
for mandamus, and I do not believe § 18-2538 is controlling.  

The issue, as framed by the pleadings, is whether Sydow has 
a clear legal right to have the initiative on the ballot. The num
ber of signatures does not establish this right. Sydow does not 
have a clear legal right unless the proposal is within the legisla
tive authority of the City to pass. See § 18-2506. Before the 
court can issue the mandamus, it must first determine whether 
the City has the authority to pass the proposal. There is no clear 
legal right if the City cannot legally enact the proposal.  

The district court found that Sydow was entitled to a declara
tory judgment, stating that "the measure proposed by the 
Relator's initiative petition for the one-half cent sales tax is a sub
ject which may be enacted by the initiative petition process and is 
otherwise validly and lawfully proposed under the applicable pro
visions of law." Therefore, in my opinion, the district court did 
decide that issue, and it should be addressed by this court.  

Perhaps the following example will better illustrate: An ini
tiative proposes the construction of a gambling casino or some 
other illegal activity. The relator obtains the required number of 
signatures and files the petition with the city. The city refuses to 
place the measure on the ballot. The relator seeks a mandamus, 
and the only issue presented to the trial court is whether the rela
tor has obtained the required number of signatures. In my opin
ion, the trial court could not issue a mandamus without address
ing the validity of the initiative under § 18-2506. There is no 
clear legal right to have an illegal initiative on the ballot even if 
the city failed to seek declaratory relief under § 18-2538.  

In the case at bar, the district court could not issue the man
damus unless it first determined that the initiative complied with 
§ 18-2506. A governing body should not be required to place an 
initiative on the ballot that it cannot enact even if approved by 
the electors.  

GERRARD, J., joins in this dissent.
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JEFFREY J. POLINSKI, APPELLANT, V.  

SKY HARBOR AIR SERVICE, INC., 
A NEBRASKA CORPORATION, APPELLEE.  

640 N.W.2d 391 

Filed March 15, 2002. No. 5-99-1358.  

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence.  

2. Summary Judgment: Proof. The party moving for summary judgment has the burden 
to show that no genuine issue of material fact exists and must produce sufficient evi
dence to demonstrate that the moving party is entitled to judgment as a matter of law.  

3. Summary Judgment: Evidence: Proof. After the movant for summary judgment 
makes a prima facie case by producing enough evidence to demonstrate that the 
movant is entitled to judgment if the evidence were uncontroverted at trial, the bur
den to produce evidence showing the existence of a material issue of fact that prevents 
judgment as a matter of law shifts to the party opposing the motion.  

4. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion, irrespective of the decision made by the court below.  

5. Blood, Breath, and Urine Tests: Controlled Substances: Invasion of Privacy. The 
taking of a specimen for drug testing purposes in accordance with Neb. Rev. Stat.  
§ 48-1901 et seq. (Reissue 1993 & Cum. Supp. 1994) is not contrary to the provisions 
of Neb. Rev. Stat. § 20-203 (Reissue 1997).  

6. Summary Judgment: Proof. A prima facie case for summary judgment is shown by 
producing enough evidence to demonstrate that the movant is entitled to a judgment 
in its favor if the evidence were uncontroverted at trial.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and INBODY and CARLSON, Judges, 
on appeal thereto from the District Court for Douglas County, 
MICHAEL McGILL, Judge. Judgment of Court of Appeals 
affirmed.  

Thomas J. Young for appellant.  

Patrick J. Barrett, of McGrath, North, Mullin & Kratz, P.C., 
for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.
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MILLER-LERMAN, J.  
NATURE OF CASE 

Jeffrey J. Polinski filed a petition in the district court for 
Douglas County seeking various damages against Sky Harbor 
Air Service, Inc. (Sky Harbor). His petition generally alleged a 
violation of his statutory right to privacy, wrongful termination 
of employment, and improper disclosure of an employment
related drug test. Following an evidentiary hearing, the district 
court sustained Sky Harbor's motion for summary judgment on 
each of Polinski's three enumerated causes of action and ordered 
the petition dismissed. Polinski appealed to the Nebraska Court 
of Appeals, which affirmed in part, and in part reversed, and 
remanded for further proceedings. Polinski v. Sky Harbor Air 
Serv., No. A-99-1358, 2001 WL 118595 (Neb. App. Feb. 13, 
2001) (not designated for permanent publication). Polinski peti
tioned for further review, which we granted. For reasons differ
ent from those articulated by the Court of Appeals, we affirm.  

STATEMENT OF FACTS 
Polinski began working for Sky Harbor in 1988 as a lineman 

refueling aircraft at Eppley Airfield in Omaha. With respect to this 
employment, there is neither an indication in the record suggest
ing the existence of contractual restrictions upon Sky Harbor's 
right as an employer to discharge Polinski nor any allegation of a 
constitutional or statutory prohibition on employment termina
tion. We, therefore, treat Polinski as an at-will employee of Sky 
Harbor. See Dossett v. First State Bank, 261 Neb. 959, 627 
N.W.2d 131 (2001).  

Polinski worked as a lineman for Sky Harbor from 1988 until 
his employment was terminated in 1996. During the course of his 
employment with Sky Harbor, Polinski was also employed by 
United Air Lines, Inc. (United), as a ramp serviceman in United's 
area at Eppley Airfield. Both of these positions required that 
Polinski have an Omaha Airport Authority (OAA) "Eppley 
Airfield Identification and Access Control" badge authorizing 
Polinski to enter certain nonpublic areas at Eppley Airfield.  

During his employment with Sky Harbor, Polinski was aware 
that the company had a drug-free workplace policy. On August 
2, 1994, Polinski signed a copy of Sky Harbor's "Drug-Free
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Workplace Policy," which stated that "[it] is unlawful to ille
gally manufacture, distribute, dispense, possess or use a con
trolled substance in the workplace." On November 1, 1995, he 
signed a copy of Sky Harbor's "Drug/Alcohol Free Workplace 
Policy Letter," indicating that he had read the letter and under
stood its contents. The letter stated that Sky Harbor employees 
could be terminated for being under the influence of drugs and 
that Sky Harbor reserved the right to randomly test employees 
for drugs when reasonable cause was present or as part of a 
postaccident investigation. The letter further stated that employ
ees who refused to participate in the drug test could be disci
plined up to and including being discharged.  

In late February 1996, Sky Harbor was informed by its attor
neys that OAA security was apparently preparing to bring mem
bers of the federal Drug Enforcement Agency to Sky Harbor to 
test Sky Harbor employees suspected of illegal drug use. As a 
result of this information and in an effort to avoid the disruption 
of work that would occur if the agency did conduct such an 
investigation, Sky Harbor decided to test essentially all of its 
employees for drugs. Sky Harbor informed OAA's chief of secu
rity of this decision. The primary employees not tested were 
pilots and mechanics who had been tested earlier.  

On February 29, 1996, while at work, Polinski was advised 
by personnel at Sky Harbor that he and other Sky Harbor 
employees would be tested for the use of drugs. Polinski was 
tested for the use of drugs on February 29 at St. Joseph Hospital 
in Omaha. Prior to the test, Polinski executed a form labeled 
"Employee Consent and Waiver for Laboratory Testing" given 
to him by Sky Harbor (the Sky Harbor consent). In the Sky 
Harbor consent, Polinski "authorize[d] and [gave] full permis
sion" to St. Joseph Hospital to conduct the drug test and to send 
the test results to Sky Harbor. While he was at St. Joseph 
Hospital, Polinski executed a "Drug Testing & Control Form" 
given to him by St. Joseph Hospital (the St. Joseph consent), 
which stated, in part, the following: 

I hereby consent to have a specimen of my urine and/or 
blood taken, and I understand that it will be used for drug 
analysis by Saint Joseph Hospital Toxicology laboratory.  
The results of the tests on my specimen will then be made
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available to the above named company/employer [Sky 
Harbor] for employment evaluation only.  

The results of the drug test indicated that Polinski had tested 
positive for marijuana. After receipt of these results, Sky Harbor 
terminated his employment on or about March 7, 1996. In a 
March 7 letter, Sky Harbor advised Polinski that his employ
ment with the company had been terminated due to his violation 
of Sky Harbor's drug-free workplace policy and "extenuating 
circumstances." 

As a result of its termination of Polinski's employment, Sky 
Harbor returned Polinski's identification badge to OAA. Because 
Polinski no longer possessed his OAA identification badge, he 
was not authorized to access those areas of Eppley Airfield where 
he had worked as a United employee, and United suspended 
Polinski from employment with pay. Ultimately, United termi
nated Polinski's employment when he was unable to regain his 
OAA identification badge.  

On August 28, 1996, Polinski filed a petition against Sky 
Harbor alleging three numbered causes of action and seeking 
various damages. Polinski alleged (1) that the employment
related drug test resulting in his termination from his employ
ment with Sky Harbor contravened his statutory right to privacy, 
Neb. Rev. Stat. § 20-203 (Reissue 1997); (2) that he had been 
wrongfully terminated from his employment with Sky Harbor in 
contravention of Nebraska drug and alcohol testing statutes, 
Neb. Rev. Stat. § 48-1901 et seq. (Reissue 1993 & Cum. Supp.  
1994); and (3) that Sky Harbor impermissibly disclosed the 
February 1996 employment-related drug test results to the "pub
lic," specifically to OAA, in contravention of § 48-1906.  

On February 5, 1999, Sky Harbor filed a motion for summary 
judgment. The motion came on for hearing on July 28. During the 
hearing, the district court received 12 exhibits into evidence. The 
evidence included depositions from various Sky Harbor and OAA 
employees, Polinski's deposition, and an affidavit from a St.  
Joseph Hospital medical technologist concerning Polinski's drug 
test. The evidence included copies of documents which Polinski 
had signed, including the August 2, 1994, drug-free workplace 
policy, the November 1, 1995, drug/alcohol free workplace policy 
letter, the Sky Harbor consent, and the St. Joseph consent.
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On November 2, 1999, the district court entered an order grant
ing Sky Harbor's motion for summary judgment as to all of 
Polinski's enumerated causes of action. The district court found 
that the Sky Harbor consent Polinski signed prior to his drug test 
barred his right to privacy claim under § 20-203 as alleged in his 
first cause of action. The district court did not specifically discuss 
Polinski's second or third causes of action. Nevertheless, the court 
found there were no genuine issues of material fact "as to any of 
the causes of action," concluded that Sky Harbor was entitled to 
judgment as a matter of law, and ordered the petition dismissed.  

Polinski appealed the district court's order to the Court of 
Appeals. In an unpublished opinion dated February 13, 2001, 
the Court of Appeals reversed the grant of summary judgment 
on the second cause of action pertaining to wrongful termination 
under the drug and alcohol testing statutes. The Court of 
Appeals, however, affirmed the district court's grant of summary 
judgment in favor of Sky Harbor with respect to the privacy
related first and disclosure-related third causes of action based 
mainly on its determination that Sky Harbor had offered uncon
troverted evidence (1) that Polinski had consented to the drug 
testing, a defense to the first cause of action, and (2) that 
Polinski had consented to the release of the test results to OAA, 
a defense to the third cause of action.  

Polinski sought further review of those portions of the Court of 
Appeals' decision which affirmed the district court's grant of 
summary judgment in favor of Sky Harbor as to his first and third 
causes of action. Sky Harbor did not petition for further review of 
the Court of Appeals' decision reversing the district court's grant 
of summary judgment in favor of Sky Harbor as to Polinski's sec
ond cause of action. Therefore, the Court of Appeals' decision 
reversing the entry of summary judgment in favor of Sky Harbor 
on Polinski's second cause of action is not before us and remains 
in effect. We granted Polinski's petition for further review.  

ASSIGNMENTS OF ERROR 
In his petition for further review, Polinski claims, restated, that 

the Court of Appeals erred in its determinations (1) that Polinski 
had consented to the drug testing, a defense to the privacy-related 
first cause of action, and (2) that Polinski had consented to the
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release of the test results to OAA, a defense to the disclosure
related third cause of action.  

STANDARD OF REVIEW 
[1-4] In reviewing a summary judgment, an appellate court 

views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of 
all reasonable inferences deducible from the evidence. Skinner v.  
Ogallala Pub. Sch. Dist. No. 1, 262 Neb. 387, 631 N.W.2d 510 
(2001). The party moving for summary judgment has the burden 
to show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving party 
is entitled to judgment as a matter of law. Daniels v. Allstate 
Indemnity Co., 261 Neb. 671, 624 N.W.2d 636 (2001). After the 
movant for summary judgment makes a prima facie case by pro
ducing enough evidence to demonstrate that the movant is enti
tled to judgment if the evidence were uncontroverted at trial, the 
burden to produce evidence showing the existence of a material 
issue of fact that prevents judgment as a matter of law shifts to 
the party opposing the motion. Morrison Enters. v. Aetna Cas. & 
Surety Co., 260 Neb. 634, 619 N.W.2d 432 (2000); Iwanski v.  
Gomes, 259 Neb. 632, 611 N.W.2d 607 (2000). Interpretation of 
a statute presents a question of law, in connection with which an 
appellate court has an obligation to reach an independent con
clusion, irrespective of the decision made by the court below.  
Foote v. O'Neill Packing, 262 Neb. 467, 632 N.W.2d 313 (2001).  

ANALYSIS 
First Cause of Action: Right to Privacy.  

In his first cause of action, Polinski claimed that the 
employment-related drug test was a violation of his right to pri
vacy. The Court of Appeals affirmed the district court's order 
granting summary judgment in favor of Sky Harbor on the first 
cause of action. On further review, Polinski assigns as error the 
Court of Appeals' determination that Polinski consented to the 
drug testing, that such consent is a statutory defense under Neb.  
Rev. Stat. § 20-205 (Reissue 1997), and that Polinski was pre
cluded from claiming that his statutory right to privacy under 
§ 20-203 had been violated. For reasons other than those articu
lated by the Court of Appeals, we affirm that portion of the Court
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of Appeals' decision which affirmed the order of the district 
court's granting summary judgment in favor of Sky Harbor on 
the first cause of action.  

For his first cause of action, Polinski alleged that his statutory 
right to privacy under § 20-203 had been violated by the acts of 
Sky Harbor. According to Polinski's deposition testimony, it was 
the accusation of the illegal conduct of drug use which was the 
specific "humiliation" suffered by Polinski for which damages 
were sought from Sky Harbor.  

[5] Section 20-203 provides as follows: "Any person, firm, or 
corporation that trespasses or intrudes upon any natural person in 
his or her place of solitude or seclusion, if the intrusion would be 
highly offensive to a reasonable person, shall be liable for inva
sion of privacy." In Kaiser v. Western RIC Flyers, 239 Neb. 624, 
477 N.W.2d 557 (1991), we considered the nature of an intrusion 
under § 20-203. In Kaiser, we described the invasion of privacy 
as one "'consist[ing] solely of an intentional interference with 
[the plaintiff's] interest in solitude or seclusion, either as to his 
person or as to his private affairs or concerns, of a kind that would 
be highly offensive to a reasonable man."' 239 Neb. at 631, 477 
N.W.2d at 562 (quoting Restatement (Second) of Torts § 652 B, 
comment a. (1977)). We listed the following examples from the 
Restatement as illustrations of the types of intrusions for consid
eration as an invasion of privacy under § 20-203: "a reporter's 
entering a hospital room and taking the photograph of a person 
suffering from a rare disease; 'window peeking' or wiretapping by 
a private detective; obtaining access to a person's bank records 
pursuant to a forged court order; or the continuance of frequent 
telephone solicitations." Kaiser, 239 Neb. at 631, 477 N.W.2d at 
562. The taking of a specimen for drug testing purposes in accord
ance with § 48-1901 et seq. is not contrary to the provisions of 
§ 20-203. The accusation of drug use at the workplace, without 
more, is not the form of interference into a person's solitude or 
seclusion that would rise to the level of being highly offensive to 
a reasonable person, such as might be actionable under § 20-203.  
See Kaiser, supra.  

At the summary judgment hearing, Sky Harbor offered evi
dence in support of its motion for summary judgment. The evi
dence demonstrated that the employment-related drug test at issue
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complied with § 48-1901 et seq. Polinski did not offer evidence 
which contravened Sky Harbor's evidence of compliance with 
§ 48-1901 et seq.  

[6] As the party moving for summary judgment, Sky Harbor 
had the burden to show that no genuine issue of material fact 
existed, and it must have produced sufficient evidence to 
demonstrate that it was entitled to judgment as a matter of law.  
Daniels v. Allstate Indemnity Co., 261 Neb. 671, 624 N.W.2d 
636 (2001). A prima facie case for summary judgment is shown 
by producing enough evidence to demonstrate that the movant is 
entitled to a judgment in its favor if the evidence were uncon
troverted at trial. Morrison Enters. v. Aetna Cas. & Surety Co., 
260 Neb. 634, 619 N.W.2d 432 (2000); Iwanski v. Gomes, 259 
Neb. 632, 611 N.W.2d 607 (2000). After the movant makes a 
prima facie case, the burden to produce evidence showing the 
existence of a material issue of fact that prevents judgment as a 
matter of law shifts to the party opposing the motion. Id.  

In the instant case, Sky Harbor produced evidence demon
strating that it was entitled to a judgment in its favor if the evi
dence remained uncontroverted by Polinski. The burden to pro
duce evidence showing the existence of a material issue of fact 
that prevented judgment as a matter of law shifted to Polinski, 
the party opposing the motion. Id. Polinski failed to produce evi
dence controverting Sky Harbor's evidence. Accordingly, there 
is no merit to Polinski's first assignment of error on further 
review, and we affirm the decision of the Court of Appeals 
which affirmed the district court's grant of summary judgment 
in favor of Sky Harbor on Polinski's first cause of action.  

Third Cause of Action: Disclosure of Drug Test Results.  
For his second assignment of error on further review, Polinski 

argues that the Court of Appeals incorrectly determined that 
there was no material dispute in the record that Polinski had 
consented to the release of his drug test results to OAA prior to 
such release and that, therefore, his third cause of action must 
fail. For reasons other than those articulated by the Court of 
Appeals, we affirm that portion of the decision of the Court of 
Appeals which affirmed the entry of summary judgment in favor 
of Sky Harbor on Polinski's third cause of action.
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In his third cause of action, Polinski alleged that Sky Harbor 
impermissibly released the results of his drug test to the "pub
lic," namely OAA, in contravention of § 48-1906. As stated 
above, OAA had provided Polinski with an identification badge 
required for Polinski's employment with Sky Harbor. Section 
48-1906 provides in relevant part as follows: "The employer or 
its, his, or her agents shall not release or disclose the test results 
to the public, except that such results shall be released .. . to the 
employee upon request." 

On May 30, 1996, Polinski signed a document captioned 
"Release," in which Polinski, who had already been informed of 
his test results, authorized Sky Harbor to release any and all 
information concerning his employment and separation from 
employment with Sky Harbor to OAA. The Court of Appeals rea
soned that because Polinski requested the release of the informa
tion by Sky Harbor to OAA, the provisions of § 48-1906 against 
release were not violated, and that the district court had correctly 
granted summary judgment in favor of Sky Harbor on the third 
cause of action. Polinski contends that the release he signed on 
May 30 cannot justify the antecedent release of information by 
Sky Harbor in March to OAA, which in turn resulted in his loss 
of employment with United. Because we conclude that the 
release of the drug test results to OAA by Sky Harbor was not a 
release to the "public" under § 48-1906, we need not consider 
whether the May 30 release justifies the earlier disclosures.  

Section 48-1906 proscribes an employer from releasing drug 
test results to the "public." Resolution of Polinski's second 
assignment of error, therefore, depends upon whether OAA is 
the "public" for purposes of § 48-1906. Interpretation of a 
statute presents a question of law in connection with which an 
appellate court has an obligation to reach a conclusion irrespec
tive of the decision made by the court below. Foote v. O'Neill 
Packing, 262 Neb. 467, 632 N.W.2d 313 (2001). We conclude 
that Sky Harbor was not prohibited under the terms of § 48-1906 
from releasing Polinski's drug test results to OAA.  

It is undisputed in the record that Polinski was required to 
have the OAA identification badge in order to work as a lineman 
for Sky Harbor and that when Polinski was terminated by Sky 
Harbor, Sky Harbor returned Polinski's identification badge to
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OAA. OAA was involved in Polinski's channel of employment 
and was not a member of the unrelated "public." As a result, Sky 
Harbor's release of Polinski's drug test results to OAA was not 
a release of drug test results to the "public" for purposes of 
§ 48-1906, and thus, Sky Harbor did not violate the provisions 
of § 48-1906 by releasing Polinski's drug test results to OAA.  
The Court of Appeals' decision affirming the district court's 
grant of summary judgment in favor of Sky Harbor on Polinski's 
third cause of action is affirmed.  

CONCLUSION 
Upon further review, although for different reasons, we deter

mine that the Court of Appeals did not err in affirming the district 
court's grant of summary judgment in favor of Sky Harbor on 
Polinski's first and third causes of action. Sky Harbor did not seek 
further review of the Court of Appeals' decision reversing the dis
trict court's order granting summary judgment in favor of Sky 
Harbor on Polinski's second cause of action concerning wrongful 
termination, and, therefore, we do not consider the Court of 
Appeals' decision regarding the second cause of action, and that 
portion of the decision of the Court of Appeals is unaffected on 
further review.  

AFFIRMED.  

PREMIUM FARMS, A GENERAL PARTNERSHIP, APPELLEE 
AND CROSS-APPELLANT, V. THE COUNTY OF HOLT, 

NEBRASKA, APPELLANT AND CROSS-APPELLEE.  
640 N.W.2d 633 

Filed March 15, 2002. No. 5-00-744.  

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below.  

2. Zoning: Ordinances: Presumptions: Proof. The validity of a zoning ordinance will 
be presumed in the absence of clear and satisfactory evidence to the contrary.  

3. Statutes. A statute is open for construction when the language used requires inter
pretation or may reasonably be considered ambiguous.  

4. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning; an appellate court will not resort
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to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.  

5. Statutes: Legislature: Intent. In construing a statute, an appellate court should con
sider the statute's plain meaning in pari materia and from its language as a whole to 
determine the intent of the Legislature.  

6. _ : _: _ . Repeal by implication is strongly disfavored, unless made neces
sary by the evident intent of the Legislature.  

7. Statutes: Presumptions: Legislature: Intent. Regarding statutory construction, a 
court is guided by the presumption that the Legislature intended a sensible, rather than 
an absurd, result in enacting the statute.  

8. Statutes. A statute is ambiguous when the language used cannot be adequately under
stood either from the plain meaning of the statute or when considered in pari materia 
with any related statutes.  

9. Statutes: Legislature: Intent. When a statute is ambiguous and must be construed, 
the principal objective is to determine and give effect to the legislative intent of the 
enactment.  

10. Statutes: Intent In construing a statute, a court must look to the statutory objective 
to be accomplished, the evils and mischiefs sought to be remedied, and the purpose to 
be served.  

11. Statutes. A court must place on the statute a reasonable construction which best 
achieves the statute's purpose, rather than a construction which would defeat the 
statute's purpose.  

12. Statutes: Legislature: Intent. In construing an ambiguous statute, a court may exam
ine the legislative history of the act in question to assist in ascertaining the intent of 
the Legislature.  

13. Zoning: Municipal Corporations: Agriculture. The farm building exemption con
tained in Neb. Rev. Stat. § 23-114.03 (Reissue 1997) prohibits counties from requir
ing building permits on buildings utilized for agricultural purposes on a farmstead of 
20 acres or more which produces $1,000 or more of farm products per year.  

Appeal from the District Court for Holt County: WILLIAM B.  
CASSEL, Judge. Affirmed in part as modified, and in part reversed 
and remanded with directions.  

James G. Kube, of Stratton, Ptak & Kube, P.C., for appellant.  

Rodney M. Confer, of Knudsen, Berkheimer, Richardson & 
Endacott, L.L.P., for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ.  

HENDRY, C.J.  
INTRODUCTION 

Premium Farms, a general partnership, brought a declaratory 
judgment action, asking the Holt County District Court to
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determine the validity of zoning regulations enacted by the Holt 
County Board of Supervisors. The court determined that various 
portions of the zoning regulations exceeded the county's zoning 
authority pursuant to Neb. Rev. Stat. § 23-114.03 (Reissue 
1997). The county appeals.  

FACTUAL BACKGROUND 
On June 30, 1998, the board of supervisors adopted resolu

tion No. 98-11, zoning regulations for Holt County, pursuant to 
its previously enacted comprehensive plan. The zoning regula
tions provided that any confined livestock operation (CLO) 
housing over 1,000 "animal units" must obtain a conditional use 
permit from the county.  

In the fall of 1998, Premium Farms wrote to the Holt County 
Attorney inquiring whether the zoning regulations would apply 
to a confined hog production facility which Premium Farms 
intended to build in Holt County. The county attorney informed 
Premium Farms that its project was not exempt from the county's 
zoning regulations. Premium Farms began construction of its 
facility in November 1998 without obtaining a conditional use 
permit from Holt County.  

In July 1999, while construction on the facility was continuing, 
the county attorney sent Premium Farms another letter, advising 
it to obtain a conditional use permit pursuant to county zoning 
regulations. On July 15, Premium Farms filed an amended peti
tion for declaratory judgment and a temporary injunction, seeking 
relief from the enforcement of the Holt County zoning regula
tions. In its petition, Premium Farms asserted that the zoning reg
ulations were unconstitutional and in excess of the county's statu
tory authority. Premium Farms also alleged that it would be futile 
to apply for a conditional use permit because the zoning regula
tions were invalid.  

After a hearing on July 15, 1999, the district court granted a 
temporary injunction and enjoined the county from enforcing its 
zoning regulations against Premium Farms. In March 2000, 
Premium Farms filed a motion for summary judgment, asserting 
that there were no disputed issues of material fact and that cer
tain portions of the Holt County zoning regulations were invalid 
as a matter of law. The county also filed a motion for summary
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judgment, asserting conversely that the regulations were valid as 
a matter of law. At the hearing on the motions for summary 
judgment, Premium Farms argued that the Holt County zoning 
regulations were "outside of the powers that are granted to the 
County." Relying on § 23-114.03, Premium Farms asserted that 
counties in Nebraska "do not have power to zone .. . buildings 
used for agricultural purposes." 

Section 23-114.03 states in relevant part: 
Within the area of jurisdiction and powers established 

by section 23-114, the county board may . . . regulate, 
restrict, or prohibit the erection, construction, reconstruc
tion, alteration, or use of nonfarm buildings or structures 
and the use, conditions of use, or occupancy of land....  
Nonfarm buildings are all buildings except those buildings 
utilized for agricultural purposes on a farmstead of twenty 
acres or more which produces one thousand dollars or 
more of farm products each year.  

The county argued that § 23-114.03 was ambiguous in that 
the plain language of § 23-114.03 simultaneously granted coun
ties the authority to regulate all land use, while prohibiting 
counties from regulating the use of farm buildings. The county 
further asserted that the legislative history of § 23-114.03 rec
onciled this ambiguity by showing that the Legislature intended 
§ 23-114.03 to exempt farm buildings only from county build
ing permit requirements.  

On June 26, 2000, the court issued its order, stating that 
although § 23-114.03 "may not be absolutely clear" it was not 
ambiguous, and that consideration of the legislative history of 
§ 23-114.03 was unnecessary to determine its meaning. The 
court found, inter alia, that "the word 'nonfarm' [in § 23-114.03] 
modifies only the word 'buildings' and does not modify the word 
'structures.' "Accordingly, the court determined that § 23-114.03 
was intended to prohibit the county from regulating "farm build
ings," but not "farm structures." The court went on to find that the 
county's zoning regulations attempted to regulate "farm build
ings" based on the definition of a CLO contained in article 1 of 
the regulations.  

The district court further determined that under its interpre
tation of § 23-114.03, the county could still regulate all "use,

418



PREMIUM FARMS v. COUNTY OF HOLT 419 

Cite as 263 Neb. 415 

conditions of use, or occupancy of land." The court reasoned 
that regulating land use and regulating building use were sepa
rable activities, as follows: 

The use of a farm building, i.e., the interior within the con
fines of the roof, walls, and flooring, does not constitute the 
use of land within the meaning of § 23-114.03. However, 
when the use or consequences of use of the building exit 
therefrom onto, across, or under the land, whether under
neath the building or adjoining thereto, or onto or into some 
other structure, the use involved is no longer limited to a 
building and becomes the use of land or another structure.  
While § 23-114.03 withholds authority to regulate, restrict, 
or prohibit the use of a farm building, that limitation does 
not apply to consequences or usages flowing or arising out
side the building.  

(Emphasis supplied.) The court concluded that based on its plain 
meaning interpretation of § 23-114.03, a county's authority to 
regulate land use stops at the farm building walls.  

As a result of this interpretation, the court found that any ref
erence to "agricultural buildings" or "CLO's" contained in the 
Holt County zoning regulations "exceed[ed] the county's statu
tory authority." The district court specifically found that the def
inition of a CLO contained in article 1 of the zoning regulations 
"exceed[ed] the county's statutory authority because it clearly 
and specifically applie[d] to agricultural buildings." Article 1, 
§ 2(7), states: 

CONFINED LIVESTOCK OPERATIONS: Shall mean 
totally roofed buildings, which may be open-sided (for ven
tilation purposes only) or completely enclosed on the sides, 
wherein animals or poultry are housed over solid concrete 
or dirt floors, or slatted (partially open) floors over pits or 
manure collection areas in pens, stalls or cages, with or 
without bedding materials and mechanical ventilation.  

The court found that "[bly defining 'Confined Livestock 
Operation[s]' in terms of agricultural buildings, the county cre
ated a foreseeable and needless conflict with § 23-114.03." The 
district court then concluded that the invalid regulations were sev
erable from the remainder of the regulations. In conformity with 
this determination, the court deleted the phrase "buildings or"
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from article 4, § § 2.1(b) and 3.1, of the zoning regulations regard
ing setback requirements. The court further struck all of article 4, 
§ 2.3(a), and article 3, § 3.2, which primarily discussed standards 
for CLO manure disposal. From article 8, the court struck §§ 3, 4, 
and 5, which addressed nonconforming uses of CLO's. The court 
additionally struck article 10, § 3.1(a) and (b), which stated the 
requirements for a CLO conditional use permit application, and 
granted the county authority to impose conditions upon the grant 
of such a permit. From article 13, § 2, the court struck a paragraph 
regarding enforcement of zoning penalties against a CLO. The 
court also struck a portion of article 12 which incorporated certain 
sections of the Nebraska Department of Environmental Quality's 
rules and regulations into the zoning regulations.  

Accordingly, the court in part granted Premium Farms' motion 
for summary judgment regarding the portions of the zoning regu
lations the court found to be invalid. The court also in part granted 
the county's motion for summary judgment regarding the remain
der of the zoning regulations which the court found were valid 
and enforceable. The court ordered the county to pay costs of $89, 
with interest, to Premium Farms. The county appealed and peti
tioned this court to bypass the Nebraska Court of Appeals.  
Premium Farms cross-appealed, asserting that the district court 
erred in failing to also strike article 4, § 3.3, and article 1, § 2.18, 
as violative of § 23-114.03. Pursuant to Neb. Rev. Stat.  
§ 24-1106(2) (Reissue 1995), we granted the petition to bypass.  

ASSIGNMENTS OF ERROR 
The county asserts, rephrased and summarized, that the dis

trict court erred in (1) failing to find § 23-114.03 ambiguous, (2) 
failing to properly consider and apply the legislative history of 
§ 23-114.03 to determine the statute's meaning, (3) finding that 
the term "CLO" as defined in the county zoning regulations was 
invalid, (4) deeming certain portions of the Holt County zoning 
regulations invalid, and (5) restraining the county from enforc
ing the zoning regulations as written and ordering the county to 
pay $89 in costs.  

Premium Farms asserts in its cross-appeal, rephrased, that the 
district court erred in failing to find that article 4, § 3.3, and arti
cle 1, § 2.18, of the Holt County zoning regulations were invalid 
pursuant to the plain meaning of § 23-114.03.
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STANDARD OF REVIEW 
[1] Statutory interpretation is a matter of law, in connection 

with which an appellate court has an obligation to reach an inde
pendent, correct conclusion irrespective of the determination 
made by the court below. In re Interest of S.B., ante p. 175, 639 
N.W.2d 78 (2002); In re Interest of DeWayne G. & Devon G., 
ante p. 43, 638 N.W.2d 510 (2002).  

[2] The validity of a zoning ordinance will be presumed in the 
absence of clear and satisfactory evidence to the contrary. Gas 'N 
Shop v. City of Kearney, 248 Neb. 747, 539 N.W.2d 423 (1995).  

ANALYSIS 
[3-5] The county asserts the district court erred in failing to 

find § 23-114.03 ambiguous. A statute is open for construction 
when the language used requires interpretation or may reason
ably be considered ambiguous. Sydow v. City of Grand Island, 
ante p. 389, 639 N.W.2d 913 (2002). In the absence of anything 
to the contrary, statutory language is to be given its plain and 
ordinary meaning; an appellate court will not resort to interpre
tation to ascertain the meaning of statutory words which are 
plain, direct, and unambiguous. Id. In construing a statute, an 
appellate court should consider the statute's plain meaning "in 
pari materia and from [its] language as a whole to determine the 
intent of the Legislature." Alegent Health Bergan Mercy Med.  
Ctr. v. Haworth, 260 Neb. 63, 70, 615 N.W.2d 460, 466 (2000).  
See, also, In re Interest of DeWayne G. & Devon G., supra.  
Statutory interpretation is a matter of law, in connection with 
which an appellate court has an obligation to reach an indepen
dent, correct conclusion irrespective of the determination made 
by the court below. In re Interest of S.B., supra.  

Section 23-114.03, enacted in 1967, requires counties to adopt 
a county-wide "comprehensive development plan" prior to enact
ing zoning regulations. It also directs counties to obtain "specific 
recommendations" from the county planning commission con
cerning any proposed zoning regulations. The statute then lists 
14 factors a county should consider in formulating zoning regu
lations. Thus, § 23-114.03 provides Nebraska counties with a 
statutory framework to use when adopting zoning regulations.  

The disputed language in the present appeal occurs in a sep
arate paragraph of § 23-114.03 which addresses the division of
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a county into districts and the procedure for adopting official 
district maps. Within this paragraph, § 23-114.03 grants the 
counties the power to "regulate, restrict, or prohibit the erection, 
construction, reconstruction, alteration, or use of nonfarm build
ings or structures and the use, conditions of use, or occupancy 
of land." Applying the principle of "expressio unius est exclusio 
alterius" (the expression of one thing is the exclusion of the oth
ers), the positive grant of authority in § 23-114.03 to regulate the 
"erection, construction, reconstruction, alteration, or use of non
farm buildings or structures" prohibits the county from exercis
ing this same regulatory power with respect to farm buildings.  
See Pfizer v. Lancaster Cty. Bd. of Equal., 260 Neb. 265, 272, 
616 N.W.2d 326, 335 (2000). Farm buildings are then effec
tively defined by § 23-114.03 as "buildings utilized for agricul
tural purposes on a farmstead of twenty acres or more which 
produces one thousand dollars or more of farm products each 
year." There is no dispute that Premium Farms' hog confinement 
facility is a farm building pursuant to § 23-114.03.  

The issue before this court is the breadth of the farm building 
exemption contained in § 23-114.03. Premium Farms argues the 
district court correctly found that § 23-114.03 prohibits counties 
from enacting any zoning regulations regarding farm buildings.  
The county disagrees, contending that the district court's plain 
meaning interpretation of § 23-114.03 conflicts with language 
contained elsewhere in § 23-114.03.  

We first note that § 23-114.03 on its face simultaneously 
grants counties the authority to regulate all "use of land," while 
denying the authority to regulate "use" of farm buildings. The 
county asserts these two propositions are inherently conflicting.  
The district court in its order addressed the county's contention 
by determining that for purposes of § 23-114.03, the "use of a 
farm building, i.e., the interior within the confines of the roof, 
walls, and flooring, does not constitute the use of land within the 
meaning of § 23-114.03." We do not agree.  

Land use does not stop at the walls of a building. Instead, land 
use is inextricably interwoven with what occurs on the inside and 
the outside of buildings. As noted in the district court's order, "the 
use or consequences of use of [a] building" affect land use 
because the consequences of the building use may "exit therefrom
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onto, across, or under the land." Furthermore, § 23-114.03 does 
not state that the county's authority to regulate land use stops at 
the farm building walls. In fact, the word "nonfarm" does not 
appear in the clause of § 23-114.03 granting counties the author
ity to regulate land use.  

Additionally, when § 23-114.03 is considered in pari materia 
with other related statutes, further conflicts arise. Section 
23-114.03 states that it operates "[w]ithin the area of jurisdiction 
and powers established by section 23-114. .. ." At the same time 
§ 23-114.03 was enacted, Neb. Rev. Stat. § 23-114 (Cum. Supp.  
1998) was also amended to specifically grant counties the author
ity to regulate "the uses of land for agriculture." § 23-114(2)(g).  
The broad authority to regulate agricultural land use contained in 
§ 23-114 conflicts with the plain meaning of § 23-114.03 because 
regulating agricultural land use and regulating farm building use 
are clearly intertwined.  

[6] The plain meaning of § 23-114.03 as found by the district 
court also cannot be reconciled with Neb. Rev. Stat. § 23-174.10 
(Reissue 1997). Section 23-174.10, enacted 4 years prior to the 
enactment of § 23-114.03, grants counties the authority to regu
late, inter alia, the "construction . . . [of] sheds, stables, [and] 
barns." Section 23-114.03 would, under the district court's inter
pretation, clearly prohibit the county from regulating the con
struction of all sheds, stables, and barns "utilized for agricul
tural purposes on a farmstead of twenty acres or more which 
produces one thousand dollars or more of farm products each 
year." This interpretation, by implication, would effectively 
repeal portions of § 23-174.10. Repeal by implication is 
strongly disfavored, unless made necessary by the evident intent 
of the Legislature. State v. Null, 247 Neb. 192, 526 N.W.2d 220 
(1995); Hamilton v. Hamilton, 242 Neb. 687, 496 N.W.2d 507 
(1993); Hammond v. City of Broken Bow, 239 Neb. 437, 476 
N.W.2d 822 (1991); Nebraska Equal Opp. Comm. v. State Emp.  
Retirement Sys., 238 Neb. 470, 471 N.W.2d 398 (1991).  

[7] Regarding statutory construction, we are guided by the 
presumption that the Legislature intended a sensible, rather than 
an absurd, result in enacting the statute. Nicholson v. General 
Cas. Co. of Wis., 262 Neb. 879, 636 N.W.2d 372 (2001). Apply
ing the plain meaning of § 23-114.03 as found by the district
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court does not lead to a sensible result in this case. As discussed 
above, regulating land use is inextricably interwoven with regu
lating the use of buildings. Additionally, the district court's 
interpretation of § 23-114.03 conflicts with the regulatory 
authority granted to Nebraska counties under §§ 23-114(2)(g) 
(authorizing counties to regulate agricultural land use) and 
23-174.10 (authorizing counties to regulate construction of 
sheds, stables, and barns).  

[8] A statute is ambiguous when the language used cannot be 

adequately understood either from the plain meaning of the 

statute, or when considered in pari materia with any related 

statutes. Fontenelle Equip. v. Pattlen Enters., 262 Neb. 129, 629 
N.W.2d 534 (2001); Affiliated Foods Co-op v. State, 259 Neb.  

549, 611 N.W.2d 105 (2000); State ex rel. Stenberg v. Moore, 
258 Neb. 199, 602 N.W.2d 465 (1999). Accordingly, because 
§ 23-114.03 cannot be adequately understood from the plain 
meaning of the statute or when considered in pari materia with 

related statutes, we determine that § 23-114.03 is ambiguous.  
[9-12] When a statute is ambiguous and must be construed, 

the principal objective is to determine and give effect to the leg
islative intent of the enactment. Fontenelle, supra. See, also, In 
re Guardianship of Sain, 211 Neb. 508, 319 N.W.2d 100 (1982).  
In construing a statute, a court must look to the statutory objec
tive to be accomplished, the evils and mischiefs sought to be 
remedied, and the purpose to be served. Central States Found. v.  

Balka, 256 Neb. 369, 590 N.W.2d 832 (1999). The court must 

place on the statute a reasonable construction which best 
achieves the statute's purpose, rather than a construction which 
would defeat the statute's purpose. Id. In construing an ambigu

ous statute, a court may examine the legislative history of the act 
in question to assist in ascertaining the intent of the Legislature.  

Sydow v. City of Grand Island. ante p. 389, 639 N.W.2d 913 
(2002); In re Estate of Eickmeyer, 262 Neb. 17, 628 N.W.2d 
246 (2001).  

Section 23-144.03 was enacted as part of L.B. 463. In its 
original form as presented to the Committee on Government and 
Military Affairs, L.B. 463 stated in pertinent part: 

[Tihe county board may . . . regulate, restrict, or prohibit 

the erection, construction, reconstruction, alteration, or use
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of buildings, or structures, and the use, conditions of use, 
or occupancy of land....  

... The county board shall provide for enforcement of the 
zoning regulations within its county by requiring the 
issuance of permits prior to the erection, construction, 
reconstruction, alteration, repair, or conversion of any build
ing or structure within a zoned area ....  

At the committee hearing on L.B. 463, several people testi
fied. One of the persons testifying was Senator Doug Bereuter, 
who stated: 

I would like to emphasize again that we are not under this 
bill authorizing zoning by counties. The counties already 
have that power. They have the power to regulate agricul
ture land use, industrial land use, commercial land use, 
residential land use zoning, and they are doing it now. The 
only point is, are they doing it properly? One of the things 
that is included in here is provisions relating to the secur
ing of building permits existing under legislation now. An 
amendment which, a series of amendments in fact, which 
have been introduced at the request of a number of bodies 
including another state agency and two farm organizations 
are here and we are in complete agreement with them.  
One of the things they do [is] exempt farm buildings from 
building permits. Ordinarily this is done by the county if 
they do the job properly like Seward County or Cass 
County but by putting it into the legislation we're [e]nsur
ing that farm buildings are exempted from zoning permits.  

The feeling presented here is that farm buildings, 
farming itself is such a changing occupation and that many 
times buildings are built very rapidly and torn down just as 
rapidly and there are restrictions placed upon the location 
of these such as they must be set back so many yards from 
the highway. These still hold but the actual reconstruction 
or conversion of an existing dwelling unit or a building of 
a new one, in most cases, these things are exempt from 
building permits. So we have written it into the statutes 
that way at the request of general individuals.  

Committee Records, 77th Leg. 17 (Mar. 9, 1967).
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Commissioner John Klinker, farmer and member of the 
Douglas County Planning Commission, stated: 

In Douglas County, of course, we require no permits on farm 
buildings but we do require a permit on a farm dwelling. We 
do require the farm buildings to conform to our other regu
lations as far as set back and this sort of thing which is also 
to the benefit of the farmer.  

Id. at 27.  
The following pertinent amendments were thereafter added to 

L.B. 463 by the Committee on Government and Military Affairs, 
as indicated by italics: 

[T]he county board may .. . regulate, restrict, or prohibit 
the erection, construction, reconstruction, alteration, or 
use of nonfarm buildings, or structures, and the use, con
ditions of use, or occupancy of land.... [Enacted as part 
of § 23-114.03.] 

... The county board shall provide for enforcement of 
the zoning regulations within its county by requiring the 
issuance of permits prior to the erection, construction, 
reconstruction, alteration, repair, or conversion of any non
farm building or structure within a zoned area . . . .  
[Enacted as part of § 23-114.04.] 

Later, when L.B. 463 was first presented to the full 
Legislature, its introducer, Senator Rick Budd, stated: 

This bill . .. is permissive and the county board takes this 
action [of adopting zoning regulations] only if they so 
desire. If they do, why then they can set up this planning 
commission and what it [L.B. 463] does then is define the 
guidelines which they will follow. In the second section of 
the bill, it points out the limitations of the commission as 
we go into the third section, it sets out exactly what a com
prehensive plan is and this is necessary for good planning 
and zoning. The fourth section defines the zoning regula
tions and of course this is all approved then by the county 
board. And we get into taking the farm buildings out of the 
bill, it requires that building permits be-if they adopt a 
comprehensive plan then it is necessary to have building 
permits. But of course, the farm buildings are excluded 
from this. It also makes it possible that they can have a
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building inspector and section 6 sets out the penalties for 
failure to comply ....  

Floor Debate, 77th Leg. 1735 (May 3, 1967).  
L.B. 463, among other things, authorized counties to issue 

building permits pursuant to Neb. Rev. Stat. § 23-114.04 
(Reissue 1997). Section 23-114.04 states that the county board 
shall require "the issuance of permits prior to the erection, con
struction, reconstruction, alteration, repair, or conversion of any 
nonfarm building or structure." We note that while the word 
"permit" does not appear in § 23-114.03, building permits were 
clearly included in that portion of L.B. 463 enacted as 
§ 23-114.04. The fact that the Legislature added the word "non
farm" to §§ 23-114.03 and 23-114.04 supports the comments 
made during the committee hearing on L.B. 463, which indicate 
that the purpose of amending L.B. 463 to include the word "non
farm" was to exempt farm buildings from county building per
mit requirements.  

The legislative history further shows that the reason for 
exempting farm buildings from county building permit require
ments is that farm buildings are frequently constructed, recon
structed, and altered due to the changeable nature of farming.  
The legislative history does not support the contention that 
§ 23-114.03 exempts farm buildings from all county zoning reg
ulations. As Senator Bereuter stated in his comments, "there are 
restrictions placed upon the location of these [farm buildings] 
such as they must be set back so many yards from the highway.  
These still hold ... ." Committee Records, L.B. 463, 77th Leg.  
17 (Mar. 9, 1967).  

As this court has often stated, a court will construe statutes 
relating to the same subject matter together so as to maintain a 
consistent, harmonious, and sensible scheme. See, In re Interest 
of DeWayne G. & Devon G., ante p. 43, 638 N.W.2d 510 (2002); 
In re Estate of Eickmeyer, 262 Neb. 17, 628 N.W.2d 246 (2001).  
Interpreting § 23-114.03 to exempt farm buildings from county 
building permit requirements creates a consistent, harmonious, 
and sensible scheme. Under such an interpretation, counties may 
regulate land use pursuant to §§ 2 3-114 (2)(g) and 23-114.03 
without concerns that such regulations will run afoul of the farm 
building exemption contained in § 23-114.03. This interpretation
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is also harmonious with § 23-174.10 because nothing contained 
in § 23-174.10 authorizes or requires counties to issue building 
permits for farm buildings. Finally, this court's conclusion that 
the farm building exemption contained in § 23-114.03 was 
intended to apply to county building permit requirements is con
sistent with the legislative history of § 23-114.03.  

[13] Accordingly, based upon the foregoing analysis, we deter
mine that the farm building exemption contained in § 23-114.03 
prohibits counties from requiring building permits on "buildings 
utilized for agricultural purposes on a farmstead of twenty acres 
or more which produces one thousand dollars or more of farm 
products each year." 

HOLT COUNTY ZONING REGULATIONS 
The county also asserts the district court erred in finding that 

certain portions of the Holt County zoning regulations were 
invalid. We agree.  

The validity of a zoning ordinance will be presumed in the 
absence of clear and satisfactory evidence to the contrary. Gas 
'N Shop v. City of Kearney, 248 Neb. 747, 539 N.W.2d 423 
(1995). Upon reviewing the Holt County zoning regulations, we 
find no provisions which require Premium Farms to obtain a 
building permit from the county prior to commencing construc
tion of a CLO. Instead, the regulations require Premium Farms 
to obtain a conditional use permit to operate a CLO. The 
requirements for obtaining the use permit do not set forth any 
standards related to construction, reconstruction, or alteration of 
a farm building. Instead, the regulations primarily require 
CLO's to adhere to certain standards concerning manure 
removal and setbacks. These land use regulations are within the 
statutory authority of the county pursuant to §§ 23-114(2)(g), 
23-114.03, and 23-174.10.  

We therefore determine that the zoning regulations declared 
invalid by the district court do not exceed the county's authority 
pursuant to § 23-114.03.  

CROSS-APPEAL 
Given our determination regarding Holt County's assign

ments of error, we find Premium Farms' cross-appeal to be with
out merit.
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CONCLUSION 
The decision of the district court in finding that article 3, 

§ 3.2; article 4, §§ 2.1(b), 3.1, and 2.3(a); article 8, §§ 3, 4, and 
5; article 10, § 3.1(a) and (b); article 13, § 2; and portions of 
article 12 were in violation of § 23-114.03, and enjoining the 
county from enforcing said regulations is reversed. The cause is 
remanded to the district court with directions to modify its grant 
of partial summary judgment in favor of Holt County, with a 
finding that the above-stated Holt County zoning regulations are 
not in violation of § 23-114.03.  

AFFIRMED IN PART AS MODIFIED, AND IN PART 

REVERSED AND REMANDED WITH DIRECTIONS.  

STEPHAN, J., not participating.  

DANIEL G. URWILLER, APPELLANT, V.  

BEVERLY NETH, DIRECTOR, NEBRASKA DEPARTMENT 

OF MOTOR VEHICLES, APPELLEE.  

640 N.W.2d 417 

Filed March 15, 2002. No. S-00-815.  

I. Administrative Law: Final Orders: Appeal and Error. Proceedings for review of 
a final decision of an administrative agency shall be to the district court, which shall 
conduct the review without a jury de novo on the record of the agency.  

2. -_: _ : _. A judgment or final order rendered by a district court in a judicial 
review pursuant to the Administrative Procedure Act may be reversed, vacated, or 
modified by an appellate court for errors appearing on the record.  

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for erors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unreasonable.  

4. Judgments: Appeal and Error. Whether a decision conforms to law is by definition 
a question of law, in connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court.  

5. Administrative Law: Due Process. In formal agency adjudications, as in court pro
ceedings, due process requires a neutral, or unbiased, adjudicatory decisionmaker.  

6. Administrative Law: Presumptions. Administrative adjudicators serve with a pre
sumption of honesty and integrity.  

7. Administrative Law. Factors that may indicate partiality or bias on the part of an 
adjudicator are a pecuniary interest in the outcome of the proceedings, a familial or 
adversarial relationship with one of the parties, and a failure by the adjudicator to dis
close the suspect relationship.
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8. Administrative Law: Recusal: Presumptions. A party seeking to disqualify an 

adjudicator on the basis of bias or prejudice bears the heavy burden of overcoming the 

presumption of impartiality.  
9. : . An adjudicator should recuse himself or herself when a litigant 

demonstrates that a reasonable person who knew the circumstances of the case would 

question the adjudicator's impartiality under an objective standard of reasonableness, 
even though no actual bias or prejudice is shown.  

10. Implied Consent: Blood, Breath, and Urine Tests. An arrested motorist refuses to 

submit to a chemical test when the motorist's conduct, demonstrated under the cir

cumstances confronting the officer requesting the chemical test, justifies a reasonable 

person's belief that the motorist understood the officer's request for a test and mani

fested a refusal or unwillingness to submit to the requested test.  

11. _: . There is no such thing as a conditional or qualified refusal to submit to a 

chemical test; anything short of an unqualified, unequivocal assent to an officer's 

request that the arrested licensee take the test constitutes a refusal to do so.  

12. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Proof.  

In an administrative license revocation hearing, the State establishes its prima facie 

case for license revocation by submitting the arresting officer's report. The burden of 

proof thereafter rests solely with the motorist, who must show by a preponderance of 

the evidence that the requirements for the revocation are not satisfied.  

Appeal from the District Court for Buffalo County: JOHN P.  
ICENOGLE, Judge. Affirmed.  

Greg C. Harris for appellant.  

Don Stenberg, Attorney General, and Jodi M. Fenner for 

appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
NATURE OF CASE 

Beverly Neth, director of the Nebraska Department of Motor 

Vehicles (Director), issued an order revoking Daniel G.  

Urwiller's driver's license based on a hearing officer's recom

mendation because (1) probable cause existed for a law enforce

ment officer to believe that Urwiller was operating a vehicle 

under the influence of alcohol and (2) Urwiller refused to submit 

to a chemical test. On appeal, the district court affirmed the 

Director's decision. Urwiller now appeals the judgment of the 

district court, claiming that the hearing officer's refusal to recuse 

herself and the Director's denial of Urwiller's discovery request
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caused him unfair prejudice and that the district court erred in 
affirming the Director's order of revocation. For the reasons 
stated below, we affirm the judgment of the district court.  

BACKGROUND 
The record reflects that on April 15, 2000, Sgt. Tony Paulsen 

of the Buffalo County Sheriff's Department responded to an 
accident reported near Kearney, Nebraska. At the scene of the 
accident, Paulsen observed two mailboxes and debris in the east 
ditch of the roadway and a green Mercury Cougar vehicle in the 
west ditch. Paulsen discovered Urwiller, the lone occupant of 
the vehicle, sitting in the driver's seat. The vehicle's airbags had 
deployed. With the help of a witness at the scene, Paulsen 
assisted Urwiller from his vehicle and asked him if he needed 
medical attention, which Urwiller refused.  

Once Urwiller was seated in Paulsen's patrol vehicle, Paulsen 
detected a "moderate odor of alcohol" around Urwiller's person 
and noticed that Urwiller's eyes were "bloodshot and glossy." 
When asked, Urwiller claimed that he had consumed approxi
mately three drinks. Additionally, Paulsen noted a small cut on 
Urwiller's left nostril; when asked again if he needed medical 
attention, Urwiller refused.  

Paulsen requested that Urwiller perform three field sobriety 
tests: a horizontal gaze nystagmus, an alphabet maneuver, and a 
counting maneuver. Urwiller indicated that he was a college 
graduate, but he could not recite the alphabet from A to Z 
beyond the letter F, nor could he count from 4 to 24 and then 
down from 24 to 4. Paulsen did not request that Urwiller per
form any physical field sobriety tests because of inclement road 
and weather conditions.  

When Paulsen first attempted to administer a preliminary 
breath test, Urwiller did not blow into the tube as Paulsen 
requested, but instead tried to grab the testing unit out of 
Paulsen's hand. Paulsen pulled the testing unit away from 
Urwiller, reexplained to Urwiller how to submit to the test, and 
advised Urwiller that if he tried to grab the equipment again, it 
would be considered a refusal to submit to the test. Urwiller then 
verbally refused to submit to the breath test.  

Paulsen placed Urwiller under arrest, read him the postarrest 
chemical test advisement form, and requested a blood test to
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determine alcohol content. Paulsen advised Urwiller that refusal 
to submit to a test would be a separate crime with which he 
would be charged, but, when asked whether he would submit to 
the test, Urwiller verbally refused. Paulsen filled out a 
"Notice/Sworn Report/Temporary License" form regarding the 
incident with Urwiller and submitted it to the Department of 
Motor Vehicles (Department).  

On May 8, 2000, Urwiller submitted a discovery request to 
the Department, asking that he be permitted to depose Paulsen.  
At that time, Urwiller's hearing was scheduled for May 12.  
Urwiller stated in his motion that because of a head injury sus
tained in the accident and a preexisting health condition, he 
could not recall the events relevant to the license revocation pro
ceedings and should be permitted to depose the arresting officer.  
The Director denied Urwiller's motion for discovery, stating that 
the Director can issue subpoenas to compel attendance of wit
nesses for the hearing only, not for depositions. The Director 
subsequently granted Urwiller's request for a continuance and 
rescheduled the hearing for May 25. Urwiller claimed at the 
hearing that the Director's refusal of his discovery request sub
stantially impaired his ability to prepare for the hearing and 
present evidence.  

At the beginning of the May 25, 2000, hearing, Urwiller 
requested that the hearing officer recuse herself from his case on 
the ground that she had been interviewed and turned down for a 
position with the Public Service Commission (PSC); Urwiller 
was one of five members of the PSC who had interviewed her.  
Urwiller's attorney claimed that Urwiller felt uncomfortable 
with this person as the hearing officer for that reason. The hear
ing officer overruled Urwiller's motion for recusal because it 
was untimely and because Urwiller failed to show that the hear
ing officer had any particular prejudice against him that would 
require her by law to recuse herself.  

Urwiller testified at the hearing that he did not remember 
Paulsen reading him the postarrest chemical test advisement 
form or refusing to submit to a chemical test. Five days after the 
incident, Urwiller visited a physician who discovered swelling 
behind Urwiller's left ear. On cross-examination, Paulsen, an 
emergency medical technician for over 12 years, admitted that

432



URWILLER v. NETH 433 

Cite as 263 Neb. 429 

deployment of an airbag could in some instances cause head 
injuries, which would in turn affect a person's ability to perform 
field sobriety tests by impairing balance, short-term memory, 
and comprehension ability.  

After consideration of the evidence, the hearing officer rec
ommended that the Director revoke Urwiller's driver's license 
for operating a vehicle under the influence of alcohol and for 
refusing to submit to a chemical test. The Director adopted the 
hearing officer's findings and recommendations and revoked 
Urwiller's driver's license for 1 year. Urwiller appealed to the 
district court, which affirmed the Director's order. Urwiller now 
appeals the judgment of the district court, and pursuant to our 
authority to regulate the caseloads of the appellate courts, we 
moved this appeal to our docket.  

ASSIGNMENTS OF ERROR 
Urwiller assigns, restated and renumbered, that the district 

court erred (1) in failing to find the hearing officer's failure to 
recuse herself was unfairly prejudicial to Urwiller, (2) in failing 
to find that Urwiller's case had been unfairly prejudiced by the 
Director's refusal to permit discovery, and (3) in affirming the 
Director's decision to revoke Urwiller's driver's license for fail
ure to submit to a chemical test.  

STANDARD OF REVIEW 
[1] Proceedings for review of a final decision of an adminis

trative agency shall be to the district court, which shall conduct 
the review without a jury de novo on the record of the agency.  
Marshall v. Wimes, 261 Neb. 846, 626 N.W.2d 229 (2001).  

[2,3] A judgment or final order rendered by a district court in 
a judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Young v. Neth, ante p. 20, 637 
N.W.2d 884 (2002). When reviewing an order of a district court 
under the Administrative Procedure Act for errors appearing on 
the record, the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbi
trary, capricious, nor unreasonable. Id.  

[4] Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court
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reaches a conclusion independent of that reached by the lower 
court. Marshall, supra.  

ANALYSIS 
HEARING OFFICER'S RECUSAL 

Urwiller alleges that the hearing officer should have recused 
herself and argues that the district court erred in failing to reverse 
on that basis. Urwiller, a member of the PSC at the time of the 
hearing, claims that because the hearing officer applied with but 
was turned down for a position with the PSC, she should have 
recused herself because of potential bias toward Urwiller.  

According to Department rules and regulations, the hearing 
officer "shall be unbiased and impartial as to the subject pro
ceeding." 247 Neb. Admin. Code, ch. 1, § 003.03 (1998). Further, 

No Hearing Officer shall participate in an appeal in which 
they have an interest. For good cause shown or on the 
Director's own motion, the Hearing Officer may recuse his 
or herself from conducting the hearing. Motions for 
recusal shall be made in writing to the Director and must 
be received no later than three (3) days prior to the date of 
the hearing.  

247 Neb. Admin. Code, ch. 1, § 003.04 (1998).  
[5,6] In formal agency adjudications, as in court proceedings, 

due process requires a neutral, or unbiased, adjudicatory deci
sionmaker. Central Platte NRD v. State of Wyoming, 245 Neb.  
439, 513 N.W.2d 847 (1994). Administrative adjudicators serve 
with a presumption of honesty and integrity. Id. In Dowd v. First 
Omaha Sec. Corp., 242 Neb. 347, 495 N.W.2d 36 (1993), we 
noted that judges and arbitrators are subject to the same ethical 
standards. See State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 
(1998). By extension, the same standards apply to administra
tive hearing officers.  

[7] Factors that may indicate partiality or bias on the part of 
an adjudicator are a pecuniary interest in the outcome of the 
proceedings, a familial or adversarial relationship with one of 
the parties, and a failure by the adjudicator to disclose the sus
pect relationship. Dowd, supra. Urwiller argues that the hearing 
officer met two of these criteria: she had an adversarial rela
tionship with Urwiller because of her application to and
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rejection by the PSC and she failed to disclose that relationship 
prior to the hearing.  

[8,9] A party seeking to disqualify an adjudicator on the basis 
of bias or prejudice bears the heavy burden of overcoming the 
presumption of impartiality. State v. Bjorklund, 258 Neb. 432, 
604 N.W.2d 169 (2000); Pattno, supra. An adjudicator should 
recuse himself or herself when a litigant demonstrates that a rea
sonable person who knew the circumstances of the case would 
question the adjudicator's impartiality under an objective stan
dard of reasonableness, even though no actual bias or prejudice 
is shown. Gibilisco v. Gibilisco, ante p. 27, 637 N.W.2d 898 
(2002). See, also, Bjorklund, supra; Jim's, Inc. v. Willman, 247 
Neb. 430, 527 N.W.2d 626 (1995), disapproved on other 
grounds, Gibilisco, supra.  

Urwiller does not allege bias or prejudice on the part of the 
hearing officer, and no bias or prejudice is apparent in the 
record. Urwiller argues only that the hearing officer's failure to 
recuse herself made him uncomfortable; he does not present 
any ruling or occurrences that prevented him from receiving a 
fair hearing. The hearing officer accepted Urwiller's testimony 
regarding his inability to remember his interaction with 
Paulsen and included it in her findings of fact. Other than her 
PSC interview with Urwiller and four other commissioners, 
the hearing officer stated that she did not have any personal 
contact with Urwiller, although she did recognize Urwiller's 
name when the Department appointed her as hearing officer 
for Urwiller's case.  

Even though Urwiller's motion to recuse was untimely, the 
hearing officer stated that she was willing to recuse herself on 
account of his alleged discomfort if Urwiller would waive the 
45-day statutory requirement; Urwiller, however, refused to 
waive the 45-day requirement. The hearing officer openly dis
cussed her previous contact with Urwiller and asserted her lack 
of bias or personal prejudice, stating that she would have 
recused herself had she felt any conflict.  

Under these facts, the district court correctly concluded that 
Urwiller did not overcome the presumption of impartiality in 
favor of the hearing officer, nor did he effectively demonstrate 
that a reasonable person who knew the circumstances of the
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case would question the hearing officer's impartiality under an 
objective standard of reasonableness. See Pattno, supra.  
Nothing in the record indicates that the district court's ruling on 
this issue was arbitrary, capricious, unreasonable, outside the 
confines of the law, or unsupported by competent evidence. See 
Young v. Neth, ante p. 20, 637 N.W.2d 884 (2002). Urwiller's 
first assignment of error is without merit.  

DISCOVERY REQUEST 

Urwiller's second assignment of error alleges that the district 
court erred in affirming the Director's order of revocation because 
the Director refused to allow Urwiller to depose Paulsen, result
ing in prejudice to Urwiller.  

In any contested case before an administrative agency, all par
ties shall be afforded, after reasonable notice, the opportunity to 
be heard and present arguments and evidence. See Neb. Rev.  
Stat. § 84-913 (Reissue 1999). To this end, an administrative 
hearing officer has the authority to issue subpoenas and discov
ery orders. See Neb. Rev. Stat. § 84-914(2) (Reissue 1999). The 
Director of the Department promulgates rules and regulations to 
govern the conduct of a license revocation hearing and ensure 
that the hearing will proceed in an orderly manner. Neb. Rev.  
Stat. § 60-6,205(7) (Reissue 1999). Under this authority and 
Neb. Rev. Stat. § 84-909(2) (Reissue 1999), the Department 
adopted 247 Neb. Admin. Code, ch. 1, §§ 003, 008, and 009 
(1998), which delineate the Director's and hearing officers' 
powers regarding discovery.  

The Director argues that neither § 60-6,205 nor the 
Department's rules and regulations provide the Director with the 
authority to subpoena witnesses for prehearing depositions.  
Sections 003.04B and 003.04C give the hearing officer authority 
to "issue subpoenas as authorized" and "compel discovery." 
Section 009.01 provides that if a party wants to present a witness, 
that witness' attendance at the hearing should be arranged; if a 
witness refuses to appear voluntarily, "a party may make a 
request for a subpoena." Section 008.01 provides that "all dis
covery motions may be granted or denied at the Director's dis
cretion." The Director asserts that under these regulations, sub
poenas may be issued to compel attendance at the hearing only
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and that it was within the Director's discretion to deny Urwiller's 
discovery request.  

We are not convinced by the Director's interpretation of the 
regulation. In crafting § 84-914(2), the Legislature gave adminis
trative hearing officers the power to issue subpoenas and did not 
limit the power to do so by stating that a subpoena may only be 
used to compel attendance at hearings. Further, no specific statute 
relating to the Department states otherwise. However, we need 
not reach this issue because, assuming without deciding that the 
Director was empowered to issue the requested subpoena for a 
discovery deposition, the Director did not abuse her discretion in 
refusing Urwiller's discovery request under these circumstances.  

At the hearing, Urwiller had the opportunity to cross-examine 
Paulsen, and his counsel received time off the record in which to 
review documents and prepare questions for Paulsen. Urwiller 
does not allege that he could not obtain any particular informa
tion because of the Director's denial of his discovery request, 
nor is any such prejudice apparent from the record. Based on 
Paulsen's presence at the hearing and Urwiller's ability to cross
examine Paulsen after being afforded a full opportunity to pre
pare for the cross-examination, we conclude that Urwiller was 
neither prejudiced nor denied due process, and the district 
court's decision to affirm the Director's order of revocation on 
this ground was not arbitrary, capricious, or unreasonable.  

REFUSAL TO SUBMIT TO CHEMICAL TEST 
Urwiller's third assignment of error alleges that the district 

court erred in affirming the Director's decision to revoke his 
driver's license based on Urwiller's refusal to submit to a chemi
cal test. The only issues to be addressed at the administrative 
license revocation hearing are (1) whether the law enforcement 
officer had probable cause to believe the licensee was operating or 
in actual physical control of a motor vehicle in violation of Neb.  
Rev. Stat. § 60-6,196 (Reissue 1999) and (2) whether the licensee 
refused to submit or failed to complete a chemical test after being 
requested to do so by the peace officer. See 247 Neb. Admin.  
Code., ch. 1, § 018 (1998). Urwiller urges that because he sus
tained a head injury and does not remember refusing the chemi
cal test, he should not be held accountable for his alleged refusal.
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[10,11] An arrested motorist refuses to submit to a chemical 
test when the motorist's conduct, demonstrated under the cir
cumstances confronting the officer requesting the chemical test, 
justifies a reasonable person's belief that the motorist under
stood the officer's request for a test and manifested a refusal or 
unwillingness to submit to the requested test. Keys v.  
Department of Motor Vehicles, 249 Neb. 964, 546 N.W.2d 819 
(1996); State v. Clark, 229 Neb. 103, 425 N.W.2d 347 (1988).  
See State v. Green, 238 Neb. 328, 470 N.W.2d 736 (1991). There 
is no such thing as a conditional or qualified refusal; anything 
short of an unqualified, unequivocal assent to an officer's 
request that the arrested licensee take the test constitutes a 
refusal to do so. Ruch v. Conrad, 247 Neb. 318, 526 N.W.2d 653 
(1995); Green, supra; Clontz v. Jensen, 227 Neb. 191, 416 
N.W.2d 577 (1987).  

In Wohlgemuth v. Pearson, 204 Neb. 687, 285 N.W.2d 102 
(1979), the motorist testified that he did not recall the events 
surrounding a car accident which led to his refusal to submit to 
a chemical test. Family members and witnesses described the 
motorist as unresponsive to questions, disoriented, and unable to 
carry on a conversation; the motorist's treating physician diag
nosed a cerebral concussion. Id. State troopers repeatedly asked 
the motorist to submit to a chemical test; the motorist repeatedly 
refused. Despite the physician's testimony that the motorist did 
not have the presence of mind to make a valid judgment at the 
time of his refusal to submit to the chemical test, this court con
cluded that a refusal to submit to a chemical test occurs where 
the conduct of an arrested motorist is such that a reasonable per
son in the officer's position would be justified in believing that 
such motorist was capable of refusal and manifested an unwill
ingness to submit to the chemical test. Id. Because the motorist 
in WohIgemuth knew that he was being asked a question and he 
manifested a refusal, he was, despite his concussion and inabil
ity to remember, reasonably perceived to be refusing to submit 
to the test.  

[12] Urwiller argues that no evidence exists to support the 
Director's conclusion that Urwiller understood he was being 
asked to take a chemical test and that he refused. The burden of 
disproving the Director's case, however, rested on Urwiller. In
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an administrative license revocation hearing, "the State estab
lishes its prima facie case for license revocation by submitting 
the arresting officer's report. The burden of proof thereafter rests 
solely with the motorist, who must show by a preponderance of 
the evidence that the requirements for [the revocation] are not 
satisfied." State v. Young, 249 Neb. 539, 543, 544 N.W.2d 808, 
812 (1996). See, also, McGuire v. Department of Motor 
Vehicles, 253 Neb. 92, 568 N.W.2d 471 (1997); McPherrin v.  
Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995).  

Urwiller has not met his burden of disproving the Director's 
prima facie case. Paulsen testified that Urwiller refused to submit 
to the test, both by grabbing the testing equipment and by ver
bally refusing the test. Urwiller's claim that he does not remem
ber the incident does not disprove the recitations of Paulsen's 
sworn report. Moreover, the minor nature of Urwiller's injuries 
does not support a finding that Urwiller lacked the capacity to 
understand Paulsen's request for him to submit to a chemical test.  
Under these circumstances, a reasonable person would be justi
fied in believing that Urwiller understood Paulsen's request that 
Urwiller submit to a chemical test and that he refused to submit.  
Thus, the district court did not err in affirming the Director's 
order of revocation.  

CONCLUSION 
For the reasons stated above, each of Urwiller's assignments 

of error is without merit. We, therefore, affirm the judgment of 
the district court.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  
LINH BAO, APPELLANT.  

640 N.W.2d 405 

Filed March 15, 2002. No. S-01-282.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion ine
spective of the decision of the court below.
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2. Motions for Mistrial: Appeal and Error. The decision to grant a motion for mistrial 
is within the discretion of the trial court and will be upheld on appeal absent a show
ing of abuse of discretion.  

3. Criminal Law: Directed Verdict. In a criminal case, a court can direct a verdict only 
when there is a complete failure of evidence to establish an essential element of the 
crime charged or the evidence is so doubtful in character, lacking probative value, that 
a finding of guilt based on such evidence cannot be sustained.  

4. Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
motion for new trial is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court's determination will not be disturbed.  

5. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

6. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court's refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court's 
refusal to give the tendered instruction.  

7. _ : _ : _ . In an appeal based on a claim of an erroneous jury instruction, the 
appellant has the burden to show that the questioned instruction was prejudicial or 
otherwise adversely affected a substantial right of the appellant.  

8. Jury Instructions: Convictions: Appeal and Error. Before an error in the giving of 
instructions can be considered as a ground for reversal of a conviction, it must be con
sidered prejudicial to the rights of the defendant.  

9. Convictions: Weapons: Intent. A person cannot be convicted of use of a weapon to 
commit an unintentional crime.  

10. Trial: Juries: Evidence. Allowing a jury to rehear only portions of the evidence after 
the jury has commenced deliberations is not to be encouraged, but is a matter within 
the discretion of the trial court.  

11. _ : _ _ . When a jury makes a request to rehear certain evidence, under the 
common-law rule, the trial court must discover the exact nature of the jury's diffi
culty, isolate the precise testimony which can solve it, and weigh the probative value 
of the testimony against the danger of undue emphasis.  

12. Trial: Juries: Evidence: Notice. If, after careful exercise of discretion, a court 
decides to allow some repetition of the evidence, it can do so in open court in the pres
ence of the parties or their counsel or under strictly controlled procedures of which the 
parties have been notified.  

13. Criminal Law: Juries: Waiver. Under Neb. Rev. Stat. § 29-2022 (Reissue 1995), after 
submission of a criminal case to the jury, the defendant has the right to have the jury 
kept together until the jury agrees upon a verdict or is discharged by the court, and this 
right may be waived only by specific agreement or consent of counsel for the parties.  

14. Criminal Law: Juries: Presumptions: Proof. In the absence of express agreement 
or consent by the defendant, a failure to comply with Neb. Rev. Stat. § 29-2022 
(Reissue 1995) by permitting the jurors to separate after submission of the case is 
erroneous, creates a rebuttable presumption of prejudice, and places the burden upon 
the prosecution to show that no injury resulted.  

15. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a crim
inal conviction for sufficiency of the evidence to sustain the conviction, the relevant
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question for an appellate court is whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt.  

Appeal from the District Court for Lancaster County: STEVEN 

D. BURNS, Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant.  

Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
The appellant, Linh Bao, was convicted of first degree murder 

and use of a weapon to commit a felony. On appeal, he claims the 
trial court erred in giving or refusing to give certain jury instruc
tions, allowing the reading of a portion of a witness' testimony, 
and allowing a juror to be separated from the jury and then return 
to deliberate. He also contends that there was insufficient evi
dence to convict him of first degree murder. We affirm.  

BACKGROUND 
Bao was charged by information with count I, first degree 

murder, and count II, use of a weapon to commit a felony. The 
victim, Vu Hoang La (Vu La) was shot while sitting in the 
driver's seat of a red car.  

The record shows that on February 5, 2000, Bao attended a 
party. According to Bao, he became involved in an altercation 
and the host and hostess of the party drove him home in their 
sports utility vehicle (SUV). Three men who were also at the 
party followed them in a red car.  

According to a statement Bao gave to the police, at least two 
of the men in the car following him, Vu La and Quynh Le, had 
tried to make trouble at the party. When Bao arrived home, he 
was "scared to death." He went inside, retrieved an unloaded 
gun, and went back outside. The record shows that a struggle 
occurred between Bao, Vu La, and possibly Quynh Le. During 
this confrontation, Bao was accused of trying to scare them with
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a fake gun. Bao told the police that both Vu La and Quynh Le 
beat him up and that he was very frightened. He told the police 
that he got up, ran into his home, loaded the gun, and went back 
outside. Bao stated that when he came out again, Vu La was in 
the driver's seat of the red car and Quynh Le was standing "at 
the car," with the car door closed. Bao told the police that Quynh 
Le began walking toward him, that Bao shot the gun "into the 
sky," and that Quynh Le ran away. At times during the interview, 
Bao stated that Quynh Le tried to grab him or the gun. At other 
times, however, he stated that Quynh Le was farther away from 
him and did not touch him. Regardless, he maintained that he 
fired the gun in the air to scare Quynh Le away.  

Bao told police that he knew he fired one shot and maybe 
two, but did not remember firing any additional shots. He stated 
that he did not know if he shot Vu La or not, but that a couple of 
minutes after he fired the shots, he saw that Vu La was "sit[ting] 
still." When asked if he had pointed the gun at Vu La, Bao 
stated, "I think so. I don't know." Later, however, Bao insisted 
that he did not remember shooting at the car and that he shot the 
gun toward the sky.  

Hanh Nguyen, who, with her husband, Dang Nguyen, had 
driven Bao home, testified that she saw Vu La wrestle Bao to the 
ground and that she saw Bao holding a black object. She testi
fied that she told Vu La and Quynh Le to go home. She saw Vu 
La walk around the red car, but did not see him get inside. She 
testified that Quynh Le had already started walking home, that 
she drove her SUV over by him and told him to get in, and that 
she then heard two gunshots. Quynh Le also testified that he had 
started to walk home and that as he was walking, he heard gun
shots. Quynh Le's testimony indicated that he did not get into 
either the Nguyens' SUV or the red car. The record indicates that 
Dang Nguyen was outside the SUV when Vu La wrestled Bao to 
the ground, but that Dang Nguyen then got back in the SUV and 
did not get out again.  

Bao's wife testified that on February 5, 2000, Bao arrived 
home and was mumbling to himself, "Do you want to kill me?" 
She testified that Bao took something from the closet where his 
gun was kept and went back outside. She followed him outside, 
carrying their baby. Bao's wife testified that she saw two people
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hit Bao and try to take a gun from him. At some point, she took 
the gun from Bao. She testified that Bao took a few steps back
ward, then took the gun away from her and ran back inside their 
residence. She stated that one of the men tried to follow Bao, but 
the other man stated that they should go home. She told the men 
that the gun was real and that they should go home. She then 
went back inside. She testified that inside the residence, Bao 
looked angry and was walking back and forth asking, "Where is 
my bullet?" She saw him "do something" to the gun and then go 
back outside. She then heard two or three gunshots. She testified 
that Bao then returned to the residence and said, "I shot him. I 
shot him," and, apparently referring to Vu La, yelled, "Do you 
want to kill me? I already shot you." 

Bao's neighbor, John M. Brooks, Jr., testified that on 
February 5, 2000, he heard noises outside his residence and 
looked out his window to see what was happening. Brooks tes
tified that he saw Bao and a man fighting over something and 
another man possibly trying to break up the fight. Brooks saw 
the fight break up and saw one of the men hand something to a 
woman with a baby. He then saw Bao stand, back up, and then 
run forward again and take the object. He testified that Bao then 
ran toward his residence with the object. He testified that the 
people outside then attempted to get Vu La back into his car 
while Vu La kept yelling toward Bao's residence. Brooks stated 
that Vu La and a person he described as "the younger Asian 
male" got into Vu La's car and that a woman and a man got into 
the SUV. The SUV drove to the north, turned around, and then 
proceeded south down the street.  

Brooks testified that he saw the red car pull onto the street and 
stop. He then saw the backup lights come on, and he thought the 
red car was going to turn around and follow the SUV. Brooks tes
tified that at that time, he heard a gunshot. He stated that he saw 
Bao running toward the car, firing the gun. According to Brooks, 
Bao was holding the gun straight out in front of him when he was 
shooting. Brooks heard a total of three or four gunshots. He tes
tified that the first shot appeared to shatter the passenger-side 
window and that the other shots were going into the car. Brooks 
called the 911 emergency dispatch service, and the police and 
emergency personnel arrived and found Vu La dead in the
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driver's seat. Police officers found four shell casings in the vicin
ity of the car. A physician who performed an autopsy on Vu La 
determined that he had died as a result of a gunshot wound and 
that the manner of death was homicide.  

At the end of the State's case, Bao moved to dismiss and 
moved for a directed verdict. The motions were overruled, and 
Bao did not submit any evidence. At the instruction conference, 
Bao requested an instruction stating that manslaughter upon a 
sudden quarrel is an intentional act. He also requested an instruc
tion defining a sudden quarrel as "a legally recognized and suffi
cient provocation which causes a reasonable person to lose nor
mal self control." Bao also objected to various instructions 
regarding manslaughter, including an instruction that the jury 
could find him guilty of use of a weapon to commit manslaugh
ter. In addition, Bao requested an instruction that the crime of use 
of a weapon to commit the felony of first degree murder requires 
proof beyond a reasonable doubt that the actor used a deadly 
weapon for the purpose of causing the death, and not with merely 
the result of causing the death. The instruction was refused.  

The jury was given an instruction, labeled "Effect of 
Findings," which stated in part: 

You must separately consider in the following order the 
crimes of first degree murder, second degree murder and 
manslaughter. For first degree murder, you must decide 
whether the State proved each element beyond a reason
able doubt. If the State did so prove each element, then 
you must find Mr. Bao guilty of first degree murder and 
proceed to Count II. If you find the State did not so prove, 
then you must proceed to consider the crime of second 
degree murder.  

For second degree murder, you must decide whether the 
State proved each element beyond a reasonable doubt. If 
the State did so prove each element, then you must find Mr.  
Bao guilty of second degree murder and proceed to Count 
II. If you find the State did not so prove, then you must 
proceed to consider the crime of manslaughter.  

After the case was submitted to the jury, the jury requested a 
transcription of Brooks' testimony. After discussing our decision 
in State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000), the
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court responded that the jury could not have a transcription of the 
testimony but that "[i]f there are particular areas of conflict or 
difficulty among the jurors, you may specify any such area and I 
will consider a specific request." Later in the day, the jury sent 
the following question: "We have a conflict as to where Quynh 
Le was at the time shots were fired. Can we have testimony given 
by John Brooks as an eyewitness as to who was around the red 
car when shots are fired?" After consultation with counsel, the 
court sent the jury a question which read: "Is there a disagree
ment among the jurors as to what John Brooks said regarding 
who was around the red car at the time shots were being fired? 
Please answer yes or no." The jury responded, "Yes." 

The court examined the transcription of Brooks' testimony 
and marked the portions that addressed the question and pro
posed reading those portions to the jury. Bao objected on the 
basis that Brooks' testimony did not directly answer the question 
posed by the jury and that any reading of the testimony would 
unduly emphasize Brooks' testimony over that of other wit
nesses. The court stated that the issue the jury asked about was 
critical to the case and was argued fairly extensively by counsel 
during closing arguments. The court also stated, however, that 
neither the State nor Bao referred to Brooks' testimony on the 
issue in closing arguments. The court then stated that it would 
read the testimony. The parties discussed the provision of an 
instruction to the jury about the testimony, and defense counsel 
suggested that anything told to the jury tended to emphasize that 
the testimony had been repeated. The court agreed and stated 
that no special instruction would be given. No objections were 
made. The court then read the following portion from Brooks' 
testimony to the jury: 

Q. Now, you said that you recognized Mr. Bao when he 
stood up. He was one of the three individuals that was on 
the ground? 

A. Yes.  

Q. What were the other two Asian males doing shortly 
after Mr. Bao ran east toward his trailer? 

A. Uhm, the older gentleman that was there and the man 
who got shot, the rest of the people that were there were
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trying to get him to get back into the car, there was a car 
there that he had drove over.  

Q. Did you see where that car was at? 
A. Yes, it was toward the back of our trailer.  
Q. Had you noticed that for - or during this argument? 
A. Ah, yes, I'd seen him there.  
Q. Did you see what Mr. Bao's wife and child did? 
A. Uhm, at that time I don't see them anymore so I don't 

know where they went. I'm not sure.  
Q. You didn't see what direction they might have left? 
A. Huh-uh.  
Q. Is that a no? 
A. Yes. I'm sorry. No.  
Q. These individuals are pushing another person back 

towards the car; is that correct? 
A. Yes.  
Q. What happens then? 
A. Uhm, the man who got shot is yelling back towards, 

towards the east, back towards Mr. Bao's trailer, in that 
direction. Uhm, he keeps yelling. They're trying to get him 
into the car. Finally after maybe five minutes he finally 
gets into the car.  

Q. Do you see anybody else other than those individuals 
that are trying to get this person back into the car? 

A. No.  
Q. When you say he gets back into the car, which part of 

the car does he get into? 
A. He gets into the driver side.  
Q. When he gets into the driver's side of the car, what do 

the other people do? 
A. Ah, the younger Asian male gets in on the passenger 

side and crawls into the back seat. Uhm, the older lady and 
the older man get into a sport utility vehicle that was 
parked in front of the other car.  

Q. So at this point to your knowledge everybody is in 
the cars? 

A. Yes.
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[Q]. After you see that red car pull forward, what hap
pens then? 

A. Ah, the sport utility drives by, his parking or backup 
lights coming on like he's about ready to back up to make 
a U-turn and possibly go down the street.  

Q. The red car's back-up lights come on? 
A. Yes.. . . At that time, ah, the brake lights come imme

diately back on, the car stops and that's when I hear the 
first shot.  

After the testimony was read to the jury, Bao moved for a mis
trial and the motion was overruled.  

The jury was then sequestered. During deliberations, a juror 
fell, fractured her humerus, and was taken to the hospital. As a 
result, the juror was separated from the jury for more than 24 
hours. The jury was told of the situation and was instructed not 
to deliberate, discuss, or form any opinions about the case with
out the injured juror present. When she returned from the hospi
tal, the injured juror was questioned by the court. The juror 
stated that she felt she was able to continue as a juror. She stated 
that while she was away, a deputy was with her at all times. She 
did not discuss the case with anyone, did not go near any of the 
areas described by the testimony, and did not hear or read any 
reports about the case. She stated that she was in pain, but not 
severe pain. She stated that she was taking medication for pain, 
but that it did not affect her. She stated that she understood that 
she must have a clear mind during deliberations and would 
inform the court if she became unable to concentrate.  

The juror was allowed to rejoin the others and continue delib
erations. Bao moved for a mistrial, and the motion was overruled.  

The jury found Bao guilty of first degree murder and use of a 
weapon to commit a felony.  

ASSIGNMENTS OF ERROR 
Bao assigns, rephrased, that the district court erred in (1) fail

ing to instruct the jury that manslaughter upon a sudden quarrel 
is an intentional act; (2) failing to instruct the jury on his pro
posed definition of a sudden quarrel; (3) instructing the jury that 
it could find him guilty of use of a weapon to commit second 
degree murder or manslaughter; (4) instructing the jury that Bao
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could be found guilty of manslaughter by causing Vu La's death 
while in the commission of an unlawful act, without specifying 
the unlawful act; (5) failing to instruct the jury that use of a 
weapon to commit the felony of first degree murder requires 
proof that the actor used the weapon with the purpose of caus
ing the death; (6) allowing Brooks' testimony to be read to the 
jury after the case was submitted; (7) overruling his motion for 
a mistrial based on separation of the jury; and (8) determining 
there was sufficient evidence to sustain the verdict.  

STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision of the court below. State 
v. Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001).  

[2] The decision to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. State v. McLemore, 261 Neb.  
452, 623 N.W.2d 315 (2001).  

[3] In a criminal case, a court can direct a verdict only when 
there is a complete failure of evidence to establish an essential 
element of the crime charged or the evidence is so doubtful in 
character, lacking probative value, that a finding of guilt based 
on such evidence cannot be sustained. State v. Johnson, 261 
Neb. 1001, 627 N.W.2d 753 (2001).  

[4] In a criminal case, a motion for new trial is addressed to 
the discretion of the trial court, and unless an abuse of discretion 
is shown, the trial court's determination will not be disturbed.  
State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002).  

ANALYSIS 

ASSIGNMENTS OF ERROR CONCERNING MANSLAUGHTER 

AND SECOND DEGREE MURDER 

[5-8] Bao assigns that the district court erred in the manner 
in which it instructed the jury on manslaughter and second 
degree murder. Whether jury instructions given by a trial court 
are correct is a question of law. State v. Thomas, supra. To 
establish reversible error from a court's refusal to give a 
requested instruction, an appellant has the burden to show that
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(1) the tendered instruction is a correct statement of the law, 
(2) the tendered instruction is warranted by the evidence, and 
(3) the appellant was prejudiced by the court's refusal to give 
the tendered instruction. State v. Thomas, supra. Likewise, in 
an appeal based on a claim of an erroneous jury instruction, the 
appellant has the burden to show that the questioned instruc
tion was prejudicial or otherwise adversely affected a substan
tial right of the appellant. Nebraska Nutrients v. Shepherd, 261 
Neb. 723, 626 N.W.2d 472 (2001). Before an error in the giv
ing of instructions can be considered as a ground for reversal 
of a conviction, it must be considered prejudicial to the rights 
of the defendant. State v. Derry, 248 Neb. 260, 534 N.W.2d 
302 (1995).  

Here, the court properly administered a step instruction in 
which the jury was instructed to consider only the crimes of sec
ond degree murder and manslaughter if the jury first found that 
the State failed to prove that Bao was guilty of first degree mur
der. In State v. Derry, supra, we examined similar circumstances 
and noted that we will presume that the jury followed the court's 
instruction and did not consider any of the purported lesser
included offenses after the defendant was found guilty of the 
primary charge against him.  

The jury found Bao guilty of first degree murder. Under the 
step instruction administered by the district court, the jury never 
reached the question whether he committed the crimes of second 
degree murder and manslaughter. Assuming the court erred in the 
manner in which the jury was instructed, an issue we do not 
decide, Bao could not have been prejudiced because the jury did 
not reach the issues of second degree murder and manslaughter.  
See State v. Derry, supra. Accordingly, we determine that all of 
Bao's assignments of error relating to manslaughter and second 
degree murder are without merit.  

USE OF WEAPON INSTRUCTION 
Bao argues he was entitled to an instruction that use of a 

weapon to commit the felony of first degree murder requires 
proof that the actor used the weapon with the purpose of caus
ing the death of another person and not merely with the result of 
causing the death of that person.
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Neb. Rev. Stat. § 28-1205(1) (Reissue 1995) provides: 
Any person who uses a firearm, a knife, brass or iron knuck
les, or any other deadly weapon to commit any felony which 
may be prosecuted in a court of this state or who unlawfully 
possesses a firearm, a knife, brass or iron knuckles, or any 
other deadly weapon during the commission of any felony 
which may be prosecuted in a court of this state commits the 
offense of using a deadly weapon to commit a felony.  

[9] In State v. Ring, 233 Neb. 720,447 N.W.2d 908 (1989), the 
appellant was convicted of felony motor vehicle homicide and 
using a motor vehicle as a weapon to commit a felony. After an 
examination of § 28-1205, we held that a person could not be 
convicted of use of a weapon to commit an unintentional crime.  
We then stated that in order to convict the appellant of use of a 
weapon to commit a felony, the State was required to prove 
beyond a reasonable doubt that he used his vehicle for the pur
pose of committing a felony. See, also, State v. Pruett, ante p. 99, 
638 N.W.2d 809 (2002) (discussing State v. Ring, supra).  

Here, Bao was convicted of use of a weapon to commit the 
felony of first degree murder, which is an intentional crime. The 
jury was instructed that to find Bao guilty of first degree murder, 
the State must prove beyond a reasonable doubt that Bao killed 
Vu La and that he did so purposely, with deliberate malice, and 
with premeditated malice. Thus, by finding Bao guilty of both 
first degree murder and use of a weapon to commit a felony, the 
jury necessarily found that Bao used the gun for the purpose of 
committing the felony. Any additional instruction regarding the 
purpose for which a weapon is used is unnecessary when the 
felony which serves as the basis for the use of a weapon charge 
is an intentional crime. Accordingly, we determine that this 
assignment of error lacks merit.  

READING BROOKS' TESTIMONY TO JURY 

Bao contends that he should have been granted a mistrial 
because Brooks' testimony was read to the jury. He argues that the 
testimony that was read to the jury did not precisely answer the 
jury's question. He argues that the probative value of testimony 
was outweighed by the danger of undue emphasis the reading 
placed on the testimony.
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[10-12] We have stated on several occasions that allowing a 
jury to rehear only portions of the evidence after the jury has 
commenced deliberations is not to be encouraged, but is a mat
ter within the discretion of the trial court. State v. Dixon, 259 
Neb. 976, 614 N.W.2d 288 (2000). See State v. Gutierrez, 260 
Neb. 1008, 620 N.W.2d 738 (2001). When a jury makes a 
request to rehear certain evidence, under the common-law rule, 
the trial court must discover the exact nature of the jury's diffi
culty, isolate the precise testimony which can solve it, and weigh 
the probative value of the testimony against the danger of undue 
emphasis. State v. Gutierrez, supra; State v. Dixon, supra. If, 
after this careful exercise of discretion, the court decides to 
allow some repetition of the evidence, it can do so in open court 
in the presence of the parties or their counsel or under strictly 
controlled procedures of which the parties have been notified.  
See State v. Dixon, supra.  

Here, when the jury asked for a transcription of Brooks' tes
timony, the court refused to provide the jury with a transcript 
and sought to determine the exact nature of any difficulty. When 
the jury made it clear that the jury disagreed over what Brooks 
said about who was around the red car, the court reviewed the 
testimony and isolated those portions that best addressed the 
area of the jury's concern. After considering the probative value 
of the testimony to the case, the court then decided to read only 
those limited portions of the testimony to the jury. The testi
mony was read in open court and in the presence of Bao and his 
attorneys. The reading of the testimony did not precisely answer 
the jury's question and may have emphasized a limited portion 
of Brooks' testimony. The district court, however, followed the 
correct procedure and limited the reading of testimony to the 
narrow issue inquired by the jury. Under these circumstances, 
the court did not abuse its discretion in choosing to read portions 
of testimony to the jury. Likewise, the court did not abuse its 
discretion in denying Bao's motion for a mistrial.  

SEPARATION OF JURY 
Bao contends that the court should have declared a mistrial due 

to the separation of members of the jury upon one juror's hospi
talization. Neb. Rev. Stat. § 29-2022 (Reissue 1995) provides:
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When a case is finally submitted to the jury, they must be 
kept together in some convenient place, under the charge of 
an officer, until they agree upon a verdict or are discharged 
by the court. ... If the jury are permitted to separate during 
the trial, they shall be admonished by the court that it is 
their duty not to converse with or suffer themselves to be 
addressed by any other person on the subject of the trial, 
nor to listen to any conversation on the subject; and it is 
their duty not to form or express an opinion thereon until 
the cause is finally submitted to them.  

[131 We have held that under § 29-2022, after submission of 
a criminal case to the jury, the defendant has the right to have 
the jury kept together until the jury agrees upon a verdict or is 
discharged by the court. State v. Robbins, 205 Neb. 226, 287 
N.W.2d 55 (1980). We have also stated that this right may be 
waived only by specific agreement or consent of counsel for the 
parties. Id.  

[14] In the absence of express agreement or consent by the 
defendant, a failure to comply with § 29-2022 by permitting the 
jurors to separate after submission of the case is erroneous, cre
ates a rebuttable presumption of prejudice, and places the bur
den upon the prosecution to show that no injury resulted. Id. In 
Robbins, we explained that § 29-2022 is intended to prevent 
improper contacts or communication with or by the jurors after 
submission of a criminal case. Consequently, the issue is 
whether there was improper contact or communication with or 
by the jurors during separation which resulted in prejudice to the 
defendant. Id.  

Here, when the injured juror was hospitalized, the remainder of 
the jury was kept sequestered and was instructed not to deliberate, 
discuss, or form any opinions about the case. When the injured 
juror returned, the court, without objection from the parties, ques
tioned the juror regarding whether she had any contacts or com
munications with people outside of the jury about the case. The 
juror answered that she did not. The juror further indicated her 
ability to continue deliberating despite her injury. Under these cir
cumstances, we conclude that the presumption of prejudice has 
been rebutted. Accordingly, we conclude that the court did not 
abuse its discretion in overruling Bao's motion for a mistrial.
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SUFFICIENCY OF EVIDENCE 

Bao next contends that there was insufficient evidence to con
vict him of first degree murder. Bao argues that the evidence 
was not sufficient to allow a jury to find that he formed the 
intent to kill Vu La and then deliberated on that idea before exe
cuting it. Rather, Bao argues that he was frightened and in a 
state of panic when he fired the shots that killed Vu La.  

[15] When reviewing a criminal conviction for sufficiency of 
the evidence to sustain the conviction, the relevant question for 
an appellate court is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime beyond a 
reasonable doubt. State v. Redmond, 262 Neb. 411, 631 N.W.2d 
501 (2001).  

There was evidence that Bao left the scene of the struggle with 
Vu La, returned to his residence to get ammunition for his gun, 
loaded the gun, and then returned outside, where he then fired 
shots. When Bao was in his residence, his wife noted that he 
looked angry and testified that he was walking back and forth 
asking, "Where is my bullet?" Although there was evidence that 
Bao was afraid of Vu La and Quynh Le and that Quynh Le may 
have been approaching Bao at the time the shots were fired, there 
was evidence to the contrary. Other evidence showed that when 
Bao returned outside, Vu La was in his red car and Quynh Le was 
either in a vehicle or walking away. Further, there was evidence 
that Bao did not shoot toward the sky as he stated, but that he 
shot directly at Vu La's car while running toward it. Under these 
circumstances, there was sufficient evidence for the jury to con
clude beyond a reasonable doubt that Bao formed the intent to 
kill and deliberated on that idea before executing it. We conclude 
that Bao's assignment of error on this issue is without merit.  

CONCLUSION 
We conclude that Bao was not prejudiced by any error that 

might have occurred in the manner in which the jury was 
instructed relating to manslaughter or second degree murder. We 
further determine that the district court did not err in refusing his 
requested instruction regarding use of a weapon to commit the 
felony of first degree murder. We conclude that the court did not
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abuse its discretion in reading a portion of testimony to the jury 
and in overruling Bao's motion for a mistrial based on separation 
of the jury. Finally, we determine that there was sufficient evi
dence to support Bao's conviction for first degree murder. We 
conclude that the court did not err in overruling Bao's motions to 
dismiss, for a mistrial, and for a new trial. Accordingly, we affirm.  

AFFIRMED.  

BETHESDA FOUNDATION, APPELLANT, V. BUFFALO COUNTY 
BOARD OF EQUALIZATION, APPELLEE.  

640 N.W.2d 398 

Filed March 15, 2002. No. S-01-495.  

1. Taxation: Appeal and Error. Appellate review of a decision by the Tax Equalization 
and Review Commission shall be conducted for error on the record of the commission.  

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. _ . In instances where an appellate court is required to review cases for error 

appearing on the record, questions of law are reviewed de novo on the record.  
4. Taxation: Charities. In order for property to be exempt from taxation, a claimant 

must prove (1) that the subject property is owned by a charitable, educational, reli
gious, or cemetery organization; (2) that the subject property is not being used for 
financial gain or profit to the owner or user; and (3) that the subject property is being 
used exclusively for charitable, educational, religious, or cemetery purposes.  

5. _: _ . A tax exemption for charitable use is allowed because those exemptions 
benefit the public generally and the organization performs services which the state is 
relieved pro tanto from performing.  

6. Taxation: Words and Phrases. Exclusive use means the primary or dominant use of 
property, as opposed to incidental use.  

7. Taxation: Property: Words and Phrases. The primary or dominant use of a prop
erty is controlling in determining whether property is exempt from taxation.  

8. Administrative Law: Words and Phrases. A decision is arbitrary when it is made 
in disregard of facts or circumstances and without some basis which would lead a rea
sonable person to the same conclusion.  

Appeal from the Nebraska Tax Equalization and Review 
Commission. Reversed and remanded with directions.  

Robert L. Lepp, R. Thomas Workman, and Ronald R.  
Volkmer, of McGill, Gotsdiner, Workman & Lepp, P.C., L.L.O., 
for appellant.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

The Bethesda Foundation (Bethesda) requested a property tax 
exemption for the 2000 tax year. Bethesda sought the exemption 
under Neb. Rev. Stat. § 77-202(1)(c) (Cum. Supp. 1998) for an 
assisted living facility which Bethesda asserted was property 
owned by a charitable organization and used for a charitable pur
pose. The Buffalo County Board of Equalization (Board) denied 
the application, and Bethesda appealed to the Nebraska Tax 
Equalization and Review Commission (TERC), which affirmed 
the Board's denial. Bethesda then appealed to the Nebraska 
Court of Appeals. The appeal was moved to this court's docket 
pursuant to our authority to regulate the caseloads of this court 
and the Court of Appeals.  

SCOPE OF REVIEW 
[1] Appellate review of a decision by TERC shall be conducted 

for error on the record of TERC. Neb. Rev. Stat. § 77-5019(5) 
(Supp. 2001).  

[2,3] When reviewing a judgment for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. County ofDouglas v. Nebraska Tax 
Equal. & Rev. Comm., 262 Neb. 578, 635 N.W.2d 413 (2001).  
However, in instances where an appellate court is required to 
review cases for error appearing on the record, questions of law 
are reviewed de novo on the record. Id.
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FACTS 
At the time Bethesda filed its application, § 77-202(1)(c) pro

vided for an exemption from property taxes if a property was 
owned by educational, religious, charitable, or cemetery 
organizations and used exclusively for educational, reli
gious, charitable, or cemetery purposes, when such prop
erty is not (i) owned or used for financial gain or profit to 
either the owner or user, (ii) used for the sale of alcoholic 
liquors for more than twenty hours per week, or (iii) owned 
or used by an organization which discriminates in mem
bership or employment based on race, color, or national 
origin. . . . For purposes of this subdivision, charitable 
organization shall mean an organization operated exclu
sively for the purpose of the mental, social, or physical 
benefit of the public or an indefinite number of persons[.] 

The property for which Bethesda sought an exemption for the 
2000 tax year is an assisted living facility known as Cambridge 
Court, located at 4107 Central Avenue in Kearney, Nebraska. The 
state-licensed facility includes 41 residential units, a common 
dining room, a multipurpose room, an activities area, business 
offices, a nurses' station, and lounge areas. The staff includes 
licensed practical nurses who are on duty full time on the day and 
evening shifts, nurses' aides who are on duty 24 hours daily, a 
full-time night "med-aide," and a licensed practical nurse who 
provides management services. Each room is equipped with an 
emergency call system. Residents receive assistance with 
bathing, dressing, and ambulation, and medications are moni
tored. Three meals are provided each day, as well as an evening 
snack. Bethesda also provides personal laundry service, weekly 
housekeeping, activities, transportation, and utilities, except for 
telephone service.  

Bethesda was formed in 1967 to own and operate nonprofit 
nursing homes. It later sold its nursing home assets and con
verted to the ownership and operation of assisted living facili
ties. Of the nine assisted living facilities owned by Bethesda in 
Arizona, Colorado, Missouri, and Nebraska, five have received 
property tax exemptions. Bethesda qualifies as a § 501(c)(3) 
organization as described in the Internal Revenue Code.
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In its application for an exemption, Bethesda asserted that 
Cambridge Court is operated exclusively for the mental, social, 
or physical benefit of the public because it provides care for 
elderly persons who are less than totally self-sufficient. Seven of 
the 41 units at Cambridge Court are set aside for residents who 
require rent subsidies through the state Medicaid waiver pro
gram. These residents pay $400 to $500 per month less than do 
those who have their own financial resources. Monthly rates are 
$2,190 for upstairs rooms and $2,135 for downstairs rooms.  
Cambridge Court's administrator testified at the hearing before 
the Board that the State pays $1,675 per month for the seven 
Medicaid residents. Bethesda claimed that Cambridge Court 
should be considered to be in the same category as a nursing 
home because most of its residents would be in a nursing home 
if they were not living at Cambridge Court.  

After a hearing on May 9, 2000, the Board voted to deny the 
exemption request. Bethesda appealed the denial to TERC, 
which found that the Board's decision to deny the application 
for an exemption was not unreasonable or arbitrary. TERC con
cluded that Bethesda did not meet the statutory definition of a 
charitable organization and that the facility was not exclusively 
or predominantly used for charitable purposes. TERC affirmed 
the denial of the exemption, and Bethesda appealed.  

ASSIGNMENTS OF ERROR 
Bethesda assigns five errors, which can be summarized to 

assert that (1) TERC's decision to affirm the denial of the tax 
exemption is contrary to the law, is not supported by competent 
evidence, and is arbitrary, capricious, and unreasonable; (2) 
TERC erroneously applied the presumption that the Board faith
fully performed its duties and acted upon sufficient competent 
evidence; and (3) TERC erred in affirming the Board's decision, 
which affirmance violated the uniformity clause of the state 
Constitution and denied Bethesda equal protection of the law 
under the state Constitution because similarly situated property 
owners have been treated differently and there is no rational jus
tification for this disparate treatment.
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ANALYSIS 
We need address only Bethesda's first assignment of error. The 

question presented is whether the primary or dominant use of 
Cambridge Court is for charitable purposes. Whether Bethesda is 
a charitable organization as required in § 77-202(1)(c) is not 
before us. The status of Bethesda as a charitable organization was 
not a contested issue before the Board and was not an issue con
tested by the parties. The parties agreed that Bethesda is a chari
table organization and that the property is owned by a charitable 
organization. Since the issue was not presented to the Board, it 
could not be presented to TERC, and TERC had no power to 
reach the issue sua sponte. The appeal is restricted to questions 
raised before the Board. TERC has no authority to consider ques
tions not raised before a county board of equalization. Arcadian 
Fertilizer v. Sarpy Cty. Bd. of Equal., 7 Neb. App. 499, 583 
N.W.2d 353 (1998).  

[4] In order for property to be exempt from taxation, a 
claimant must prove 

(1) that the subject property is owned by a charitable, edu
cational, religious, or cemetery organization; (2) that the 
subject property is not being used for financial gain or 
profit to the owner or user; and (3) that the subject prop
erty is being used exclusively for charitable, educational, 
religious, or cemetery purposes ....  

(Citation omitted.) Ev. Luth. Soc. v. Buffalo Cty. Bd. of Equal., 
230 Neb. 135, 139-40, 430 N.W.2d 502, 505 (1988).  

State law and regulations adopted by the Nebraska 
Department of Property Assessment and Taxation specify an 
additional two tests which must be satisfied in order to qualify 
for an exemption: the property cannot be used for the sale of 
alcoholic liquors for more than 20 hours per week and the 
property cannot be owned or used by an organization which 
discriminates in membership or employment based on race, 
color, or national origin. See, § 77-202(1)(c); 350 Neb. Admin.  
Code, ch. 40, § 005.01 (1999). Those two tests are not before 
us. No questions have been raised concerning whether 
Bethesda sells alcohol on the property, whether it practices any 
kind of discrimination, or whether it is used for financial gain 
or profit of the owner. In its brief, the Board notes that its sole
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dispute concerns whether the property is used exclusively for 
a charitable purpose.  

A Department of Property Assessment and Taxation regulation 
provides that an exemption is available only if the property is 

used exclusively for religious, educational, charitable, or 
cemetery purposes. The property need not be used solely 
for one of the four categories of exempt use, but may be 
used for a combination of the exempt uses. For purposes of 
this exemption, the term exclusive use shall mean the pre
dominant or primary use of the property as opposed to 
incidental use. The exemption will not be lost if the prop
erty is used in an incidental manner that is not one or more 
of the exempt uses.  

See 350 Neb. Admin. Code, ch. 40, § 005.03 (1999).  
[5,6] The use of the property establishes whether it is 

exempt. See § 005.03B(3). As used in § 77-202(1)(c), the term 
"exclusively" meant that "the primary or dominant use of the 
property, and not an incidental use, [was] controlling in deter
mining whether a property [was] exempt from taxation." 
Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb. 390, 401, 603 
N.W.2d 447, 455 (1999). A tax exemption for charitable use is 
allowed because those exemptions "benefit the public generally 
and the organization performs services which the state is 
relieved pro tanto from performing." United Way v. Douglas 
Co. Bd. of Equal., 215 Neb. 1, 3, 337 N.W.2d 103, 105 (1983).  
"[E]xclusive use means the primary or dominant use of prop
erty, as opposed to incidental use." Neb. Unit. Meth. Ch. v.  
Scotts Bluff Cty. Bd. of Equal., 243 Neb. 412, 416, 499 N.W.2d 
543, 547 (1993).  

TERC found that Cambridge Court was not used exclusively 
for charitable purposes, in part, because Medicaid waiver pro
gram residents make up only 17 percent of the residents. It con
cluded that the record did not support a finding that housing 
Medicaid waiver program residents relieved the state or federal 
government of any burden because Cambridge Court was reim
bursed, at a maximum, $1,750 per month to house each Medicaid 
resident. The facility had previously been certified for the 
Medicaid waiver program when it was owned by a for-profit cor
poration. TERC found that Bethesda's fees are not moderate and



263 NEBRASKA REPORTS

that the facility is in direct competition with a for-profit assisted 
living facility.  

TERC found that assisted living facilities have minimal med
ical education or training requirements for employees and con
cluded that while Cambridge Court met the definitions of an 
assisted living facility and a health care facility under state law, 
"it [did] not provide 'medical care' (as that term is defined 
under state law)." An assisted living facility provides "'accom
modation, board, and an array of services for assistance with or 
provision of personal care, activities of daily living, health 
maintenance activities, or other supportive services.'" See Neb.  
Rev. Stat. § 71-2017.01(13) (Supp. 1999), currently at Neb.  
Rev. Stat. § 71-406(1) (Cum. Supp. 2000). TERC concluded 
that the services provided by the facility did not have any 
"exclusively" or "predominantly" charitable character and that 
Cambridge Court was not used exclusively or predominantly 
for a charitable purpose.  

This court reviews a decision by TERC for error on the record 
of TERC. See § 77-5019(5). Our inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. See County of 
Douglas v. Nebraska Tax Equal. & Rev. Comm., 262 Neb. 578, 
635 N.W.2d 413 (2001). Where an appellate court is required to 
review cases for error appearing on the record, questions of law 
are reviewed de novo on the record. Id.  

Bethesda argues that assisted living facilities currently pro
vide services equivalent to those provided by nursing homes in 
the past and that nursing homes have been granted property tax 
exemptions. In Evangelical Lutheran Good Samaritan Soc. v.  
County of Gage, 181 Neb. 831, 151 N.W.2d 446 (1967), we held 
that even though a nursing home operated by a nonprofit com
pany charged those who were able to pay for its services, the 
facility was used for a charitable purpose. See, also, Bethesda 
Foundation v. County of Saunders, 200 Neb. 574, 264 N.W.2d 
664 (1978).  

[7] The primary or dominant use of the property is controlling 
in determining whether property is exempt from taxation.  
Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb. 390, 603 N.W.2d 
447 (1999). In order to determine the primary use of the property
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in question, we look to the evidence presented before TERC. At 
the time Bethesda filed its exemption request, Neb. Rev. Stat.  
§ 77-1511 (Reissue 1996), currently at Neb. Rev. Stat. § 77-5016 
(Supp. 2001), provided that TERC shall "determine anew all 
questions raised before the county board of equalization which 
relate to the liability of the property to assessment, or the 
amount thereof." 

The residents of Cambridge Court are admitted without 
regard to race, color, or national origin and without regard to the 
ability of the residents to pay. The criteria for admission is the 
need for care. No resident has ever been discharged for failure 
to pay, nor has Bethesda ever filed a suit to collect delinquent 
accounts. Accounting, payroll, and other administrative tasks 
are performed at Bethesda's main office. In the event a facility 
needs improvements or is unable to pay for them, Bethesda uses 
excess receipts from other facilities to pay the deficit or cover 
expenses.  

Cambridge Court provides management of the premises by a 
full-time licensed nurse and nurses' aides on duty 24 hours 
daily. The rooms are equipped with an emergency call system 
monitored by nurses or aides. Monitoring of medication is pro
vided, as is assistance with bathing, dressing, and ambulation.  
Three meals are provided per day, including snacks and special 
diets. The facility also provides personal laundry service, 
weekly housekeeping, weekly activities, programs, and sched
uled transportation for the residents. All utilities are paid except 
for telephone service.  

Cambridge Court is a health care facility and has secured the 
required state license to function as an assisted living facility.  
In order to be eligible for admission to an assisted living facil
ity, an applicant must need or request the facility's services due 
to age, infirmity, or physical disability. See Neb. Rev. Stat.  
§ 71-20,116(3) (Cum. Supp. 1998), recodified at Neb. Rev.  
Stat. § 71-461(3) (Cum. Supp. 2000).  

The facility is also certified as a Medicaid waiver assisted liv
ing provider. Eligibility for this program requires that residents 
qualify for Medicaid and have a need for care equal to residents 
in a nursing facility. Cambridge Court also accepts welfare
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residents who require a level of care equal to the level provided 
in a nursing home. It accepts individuals in need of noncomplex 
medical care and does not prescreen the applicants for financial 
ability prior to admission. All residents are permitted to remain in 
the facility regardless of their ability to pay for services provided.  

Bethesda charges one inclusive monthly rate for room, board, 
and medical services provided. The residents vary in age from 
58 to 96, with the average age almost 85 years. All have a med
ical condition requiring some assistance. A nursing station pro
vides a program of basic nursing care. Residents are assisted 
with bathing, general hygiene, dressing, eating, and ambulation.  
There are approximately 28 paid employees, half of whom are 
involved in medical care of the residents.  

Cambridge Court also provides Bible study, religious wor
ship, weekly games, exercise classes, field trips, and transporta
tion to local stores, restaurants, and other destinations. A certi
fied activities director is employed.  

[8] We hold that TERC erred in finding that the assisted liv
ing facility was not used for charitable purposes. TERC's deci
sion does not conform to the law, was not supported by compe
tent evidence, and was arbitrary. A decision is arbitrary when it 
is made in disregard of facts or circumstances and without some 
basis which would lead a reasonable person to the same conclu
sion. Pittman v. Sarpy Cly. Bd. of Equal., 258 Neb. 390, 603 
N.W.2d 447 (1999). The evidence clearly established that the 
predominant use of the property was for a charitable purpose.  

CONCLUSION 
We conclude that Cambridge Court is owned and used exclu

sively for charitable purposes within the meaning of § 77-202 in 
that the primary or dominant use of the property is for charita
ble purposes. Therefore, TERC's order is reversed, and the 
cause is remanded to TERC with directions to instruct the Board 
to grant the exemption.  

REVERSED AND REMANDED WITH DIRECTIONS.
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FRAN THOMPSON, APPELLANT, V. NEBRASKA DEPARTMENT 

OF CORRECTIONAL SERVICES, APPELLEE.  
640 N.W.2d 671 

Filed March 22, 2002. No. S-00-337.  

1. Affidavits: Appeal and Error. An appellate court shall review the decision denying 
in forma pauperis eligibility de novo on the record based on the transcript of the hear
ing or the written statement of the court.  

2. Statutes. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning.  

Appeal from the District Court for York County: ALAN G.  
GLESS, Judge. Reversed and remanded with directions.  

Fran Thompson, pro se.  

Don Stenberg, Attorney General, and Linda L. Willard for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

Fran Thompson appeals from a district court's order denying 
her application to proceed in forma pauperis, arguing that her 
workers' compensation proceeds may not be considered in assess
ing in forma pauperis eligibility. Because no timely objection was 
made pursuant to Neb. Rev. Stat. § 25-2301.02(1) (Cum. Supp.  
2000), the district court erred in denying her application. Thus, we 
reverse, and remand with directions.  

BACKGROUND 
Thompson is incarcerated at the Nebraska Correctional Center 

for Women in York, Nebraska. On December 7, 1999, Thompson 
filed a petition pursuant to the Administrative Procedure Act, 
Neb. Rev. Stat. § 84-901 et seq. (Reissue 1999), in the district 
court for York County, appealing from a decision of the Nebraska 
Department of Correctional Services Appeals Board. Accom
panying the petition were an application to proceed in forma pau
peris and a poverty affidavit in support of such application. In her 
affidavit, Thompson averred, inter alia, that (1) she is unable to
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pay the fees and costs or give security required to proceed with 
the case; (2) her average income from prison employment is 
under $70 per month; (3) "proceeds she receives from Workers 
Compensation, inadequate to bring her above subsistence level, 
are 'exempt from attachment, garnishment, or other legal or equi
table process' (Neb. Rev. Stat. §§ 48-149 (Reissue 1998) and 
25-1563.03 (Reissue 1995))"; and (4) such workers' compensa
tion income is not relevant to the consideration of her application 
to proceed in forma pauperis.  

On February 22, 2000, the district court issued an order which 
stated: "Ms. Thompson has available to her a worker's comp trust 
fund from which she may pay costs for her numerous appeals 
from prison disciplinary proceedings. The costs involved are min
imal. Therefore, leave to proceed in forma pauperis is denied." 

Thompson timely appealed from the district court's order, 
and we moved the case to our docket.  

ASSIGNMENT OF ERROR 
Thompson assigns that the district court erred in denying her 

leave to appeal in forma pauperis.  

STANDARD OF REVIEW 
[1] An appellate court shall review the decision denying in 

forma pauperis eligibility de novo on the record based on the 
transcript of the hearing or the written statement of the court.  
§ 25-2301.02(2).  

ANALYSIS 
In forma pauperis proceedings are governed by Neb. Rev.  

Stat. § 25-2301 et seq. (Cum. Supp. 2000). Specifically, 
§ 25-2301.02(1) provides in part: 

An application to proceed in forma pauperis shall be 
granted unless there is an objection that the party filing the 
application: (a) Has sufficient funds to pay costs, fees, or 
security . . . . The objection to the application shall be made 
within thirty days after the filing of the application. Such 
objection may be made by the court on its own motion or 
on the motion of any interested person.  

(Emphasis supplied.)
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Thompson's application to proceed in forma pauperis was 
filed in the district court on December 7, 1999. The record before 
us contains no evidence that either the district court or an inter
ested person objected to Thompson's application within 30 days 
of its filing. Even when construing the district court's February 
22, 2000, order to be an objection "made by the court on its own 
motion," the 30-day deadline had long since expired when the 
objection was made.  

[2] In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning. Hunt v.  
Trackwell, 262 Neb. 688, 635 N.W.2d 106 (2001). When no 
timely objection is made, the plain language of § 25-2301.02(1) 
requires that an application to proceed in forma pauperis shall 
be granted. The district court erred in ruling otherwise.  

CONCLUSION 
For the reasons set forth above, we reverse the decision of the 

district court and remand the cause with directions to vacate the 
order denying leave to appeal in forma pauperis.  

REVERSED AND REMANDED WITH DIRECTIONS.  

RANIA K. SHLIEN, APPELLANT, V. THE BOARD OF REGENTS 
OF THE UNIVERSITY OF NEBRASKA, APPELLEE.  

640 N.W.2d 643 

Filed March 22, 2002. No. S-00-451.  

1. Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, the question is not how a factual issue is to be decided, but, 
instead, whether any real issue of material fact exists.  

2. Limitations of Actions: Negligence: Torts. In a negligence action, it has generally 
been stated that a statute of limitations begins to run as soon as the cause of action 
accrues, and an action in tort accrues as soon as the act or omission occurs.  

3. Limitations of Actions: Negligence. In certain categories of cases, the injury is not 
obvious and the individual is wholly unaware that he or she has suffered an injury or 
damage. In such cases, it is manifestly unjust for the statute of limitations to begin to 
run before a claimant could reasonably become aware of the injury. When the discov
ery rule is applicable, the statute of limitations does not begin to run until the potential 
plaintiff discovers, or with reasonable diligence should have discovered, the injury.  

4. : . In those cases in which the discovery rule applies, the beneficence of the 
discovery rule is not bestowed on a potential plaintiff where the potential plaintiff in fact
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discovers, or in the exercise of reasonable diligence should have discovered, the injury 
within the initial period of limitations running from the wrongful act or omission.  

5. _ : _ . In a case where the injury is not obvious and is neither discovered nor 
discoverable within the limitations period running from the wrongful act or omission, 
the statute of limitations does not begin to run until the potential plaintiff discovers, 
or with reasonable diligence should have discovered, the injury.  

6. Limitations of Actions: Tort Claims Act. The discovery rule is applicable to the 
State Tort Claims Act, and in a case in which the plaintiff cannot reasonably become 
aware of the injury at the time of the act or omission, the discovery rule applies, and 
the period of limitations under the State Tort Claims Act begins to run when a poten
tial plaintiff discovers, or in the exercise of reasonable diligence should discover, the 
existence of the injury.  

7. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law.  

Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Reversed and remanded for further 
proceedings.  

Vincent M. Powers and Elizabeth A. Govaerts, of Vincent M.  
Powers & Associates, for appellant.  

John C. Wiltse for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 

and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Rania K. Shlien appeals from the order of the district court 
for Lancaster County which concluded that her negligence cause 
of action against the Board of Regents of the University of 
Nebraska (the University) was time barred, granted the 
University's motion for summary judgment, and dismissed her 
amended petition. Because there remain genuine issues as to 
material facts, we reverse the decision of the district court and 
remand the cause for further proceedings.  

STATEMENT OF FACTS 
At the outset, we note as a procedural matter that Shlien's law

suit named two defendants: the University and David Hibler, a 
former assistant professor at the University. The order which
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forms the basis of the instant appeal concerns only the 
University. The district court entered judgment in favor of the 
University and against Shlien pursuant to the then applicable 
Neb. Rev. Stat. § 25-705(6) (Supp. 1999), now found at Neb.  
Rev. Stat. § 25-1315(1) (Cum. Supp. 2000). Accordingly, the par
ties to the instant appeal are limited to Shlien and the University.  

In the early 1990's, Shlien was a student at the University of 
Nebraska-Lincoln. During the spring semester of 1991, she was 
enrolled in an English composition course taught by Hibler. As 
part of a class assignment, Shlien wrote and submitted two 
papers to Hibler entitled "Anacoluthon" and "Being There For 
You." Shlien alleged that the papers contained "intimate details 
of her private life." 

In 1995, Hibler set up a Web site on the World Wide Web 
using the University's computer service. Part of the material 
Hibler posted to the Web site was a publication entitled the "Big 
Red Reader." At some time in 1995, Hibler uploaded the papers 
written by Shlien to his Web site as part of the Big Red Reader.  
Hibler's posting of Shlien's papers was done without Shlien's 
knowledge or consent. On the record before us, no party was 
able to specify the date in 1995 on which Hibler posted Shlien's 
papers to the Web site, but there was evidence that Hibler last 
posted material to the Big Red Reader on October 24, 1995.  
During the course of discovery, Shlien was deemed to have 
admitted that the papers had been posted sometime in 1995.  

Shlien alleged that she first became aware of the presence of 
her papers on the Web site on or about June 19, 1997, at which 
time she demanded that they be removed. Shlien filed a tort 
claim with the State Tort Claims Board on February 17, 1998.  
The claim was denied on or about May 21, 1998.  

Shlien filed the present action in district court on September 
23, 1998, naming the University and Hibler as defendants. In the 
initial petition filed September 23, Shlien alleged two causes of 
action against each defendant. The first cause of action was for 
negligence, and the second cause of action was for invasion of pri
vacy pursuant to Neb. Rev. Stat. § 20-201 et seq. (Reissue 1997).  

In its answer, the University alleged that Shlien's causes of 
action against it were barred by the statute of limitations. The 
University filed a motion for summary judgment contending,
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inter alia, that both causes of action were time barred and that, 
in any event, the petition failed to state a cause of action for 
invasion of privacy.  

The district court entered an order on February 17, 1999. The 
district court concluded that Shlien's right to privacy cause of 
action "d[id] not come within the Nebraska right to privacy 
statutes" and did not constitute an invasion of privacy under 
§ 20-203. The district court further determined, as to the cause of 
action for negligence, that the claim accrued in 1995 when 
Shlien's papers were posted to the Web site and that Shlien's 
claim filed with the State Claims Board in 1998 did not come 
within 2 years thereafter as required under Neb. Rev. Stat.  
§ 81-8,227(1) (Reissue 1996), thus the negligence cause of 
action against the University was time barred. However, the dis
trict court ruled that Shlien was entitled to amend her petition to 
allege an excuse tolling the operation and bar of the statute of 
limitations. The district court therefore sustained the University's 
motion for summary judgment as to the invasion of privacy cause 
of action and, evidently treating the University's motion as to the 
negligence cause of action as a demurrer, denied the motion and 
gave Shlien 21 days in which to file an amended petition.  

On March 10, 1999, Shlien filed an amended petition, which is 
the controlling petition in this case. On March 18, the University 
filed an answer to the amended petition, in which it again asserted 
that the remaining negligence cause of action was barred by the 
statute of limitations. The University also filed a motion for sum
mary judgment in which it sought entry of judgment in its favor.  
In its motion for summary judgment, the University asserted that 
there were no genuine issues of material fact concerning, inter 
alia, the accrual of the claim in 1995, the filing of Shlien's claim 
with the State Claims Board on February 17, 1998, and the filing 
of this action in the district court on September 23, 1998.  

The district court ruled on the University's motion for sum
mary judgment in an order entered May 17, 1999. In its ruling, the 
district court noted that Shlien generally argued that each time the 
Web site was accessed, it constituted a separate actionable "'pub
lication,'" that her parents accessed the Web site in June 1997, 
and that therefore, the papers were "'published"' to them on that 
date. In contrast, the University generally argued that the claim
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accrued under § 81-8,227(1); that the statute of limitations began 
to run upon the initial "publication," which occurred when Hibler 
uploaded the papers to the Web site in 1995; and that, therefore, 
Shlien's claim filed with the State Claims Board on February 17, 
1998, was filed greater than 2 years after the claim accrued. The 
district court specifically noted that although Shlien alleged in her 
amended petition that she was not aware of the date the papers 
were originally made available on the Web site, she had admitted 
that such event occurred in 1995.  

In its order in favor of the University, the district court agreed 
with the University that "publication" occurred on the date the 
material was first uploaded in 1995 and made available to be 
accessed by other users. The district court concluded that the 
2-year filing requirement of § 81-8,227(1) began to run in 1995 
when the papers were first published on the Web site. The dis
trict court stated that even if the initial publication occurred on 
the last day of 1995, Shlien's claim, filed on February 17, 1998, 
was filed outside the 2-year period. The district court ordered 
that the University's motion for summary judgment be sustained 
and that the amended petition be dismissed as to the University.  

Shlien appealed the May 17, 1999, order sustaining the 
University's motion for summary judgment. On March 13, 
2000, a mandate was issued by this court dismissing the appeal 
due to the lack of a final order. See Shlien v. Board of Regents, 
258 Neb. xxii (No. S-99-882, Feb. 24, 2000). The parties 
subsequently requested that the district court enter an order stat
ing that the May 17, 1999, order was a final, appealable order 
under § 25-705(6). In an order dated March 30, 2000, the dis
trict court stated that it expressly determined that there was no 
just reason for delay in entry of final judgment for the 
University and expressly directed the entry of final judgment in 
favor of the University only. Shlien filed the instant appeal.  

ASSIGNMENTS OF ERROR 
Shlien asserts generally that the district court erred in con

cluding that the statute of limitations barred her negligence cause 
of action against the University and asserts specifically that the 
district court erred in finding that (1) "the Single Publication 
Rule applied to the Internet" and (2) "the Discovery Rule does 
not apply to Internet Publications."



263 NEBRASKA REPORTS

STANDARD OF REVIEW 
[1] In reviewing an order granting a motion for summary judg

ment, the question is not how a factual issue is to be decided, but, 
instead, whether any real issue of material fact exists. Bates v.  
Design of the Times, Inc., 261 Neb. 332, 622 N.W.2d 684 (2001).  

ANALYSIS 
We note that in her original petition, Shlien alleged two causes 

of action against the University: one for negligence and one for 
invasion of privacy. In the course of the proceedings recited 
above, Shlien filed an amended petition in which the allegations 
against the University were limited to negligence. Shlien aban
doned her right to privacy cause of action against the University.  
The district court's conclusions regarding the statute of limita
tions from which this appeal was taken apply only to the negli
gence cause of action, and therefore, the only issue before this 
court on appeal is whether on this record the district court erred 
in concluding that the statute of limitations barred Shlien's neg
ligence cause of action against the University.  

The University and its Board of Regents are agencies of the 
state, and tort claims against the University must be brought in 
accordance with the provisions of the State Tort Claims Act, 
Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1996 & Cum. Supp.  
2000). See Hullinger v. Board of Regents, 249 Neb. 868, 546 
N.W.2d 779 (1996). Section 81-8,227(1) of the act provides: 

Every tort claim permitted under the State Tort Claims Act 
shall be forever barred unless within two years after such 
claim accrued the claim is made in writing to the State 
Claims Board in the manner provided by such act. The 
time to begin suit under such act shall be extended for a 
period of six months from the date of mailing of notice to 
the claimant by the board as to the final disposition of the 
claim or from the date of withdrawal of the claim from the 
board under section 81-8,213 if the time to begin suit 
would otherwise expire before the end of such period.  

In the district court and on appeal, the University contends that 
Shlien's claim accrued in 1995 when Hibler uploaded Shlien's 
papers to the Web site and that, therefore, Shlien's claim filed on 
February 17, 1998, was filed beyond the 2 years allowed under
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§ 81-8,227(1). The University has consistently argued that the 
statute of limitations began to run upon the initial "publication" 
of Shlien's papers which occurred when Hibler first uploaded the 
papers in 1995.  

In the district court and on appeal, Shlien contends that her 
claim did not accrue until June 1997 when her parents down
loaded the papers from the Web site and she first learned that 
they had been posted to the Web site. Shlien has consistently 
argued that "publication" occurs each time the Web site is 
accessed and that each "publication" gives rise to a new statute 
of limitations.  

In its May 17, 1999, ruling, the district court agreed with the 
analytical framework urged by both parties and focused on the 
"publication" of the papers and on what date such "publication" 
occurred. In making its ruling, the district court relied on 
Patterson v. Renstrom, 188 Neb. 78, 195 N.W.2d 193 (1972), 
which concluded that in the absence of fraud or fraudulent con
cealment, the statute of limitations in a libel action commences to 
run upon publication of the defamatory matter even if the plaintiff 
is ignorant of such publication. In the instant case, the district 
court concluded that under the Patterson rationale, Shlien's claim 
accrued in 1995 upon the initial posting of Shlien's papers to the 
Web site. The district court specifically determined that "the two 
year filing requirement of Section 81-8,227(1) began to run some
time in 1995 when, as admitted by [Shlien], the articles were first 
placed on the Internet." The district court therefore determined 
that even assuming Shlien's papers had been posted on the last 
day in 1995, to be timely, the claim had to have been filed in 1997.  
Because the claim was not filed with the State Claims Board until 
February 17, 1998, the district court concluded that the claim was 
time barred and that as a result, Shlien's lawsuit was barred.  

In order to evaluate the correctness of the district court's rul
ing, we must first look to the allegations against the University in 
the amended petition to determine the nature of the claim against 
the University and therefore determine when the statute of limi
tations commenced on Shlien's cause of action. Shlien alleges in 
her amended petition that the University was negligent in certain 
respects, and we, therefore, must determine when her negligence 
claim accrued under § 81-8,227(1) of the State Tort Claims Act.
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In her amended petition, Shlien alleges as follows: 
10. That the publication and the making available to be 

published upon demand by anyone accessing the internet 
of the private, confidential information of the plaintiff was 
a result of the negligence of the defendant University of 
Nebraska in one or more of the following particulars: 

a. In failing to properly supervise David Hibler; 
b. In failing to properly supervise the Internet access by 

David Hibler; 
c. In failing to have any safeguards in place so as to pre

vent unauthorized publication of student material.  
Shlien also asserted in her amended petition that the University 
"had known for a period of time that David Hibler was not ful
filling his duties as an instructor, but failed to take any steps to 
discipline or oversee David Hibler." 

Shlien's allegations against the University are grounded in 
negligence, i.e., alleged negligent supervision of Hibler and an 
alleged failure to implement safeguards regarding distribution of 
student material. To determine when Shlien's claim accrued, 
rather than look to a "publication" date or dates, as did the dis
trict court upon the urging of the parties, we must instead look 
to when the act or omission which Shlien alleges forms the basis 
of her negligence claim against the University occurred and, 
because we conclude infra that the discovery rule is applicable, 
the date when Shlien discovered or reasonably should have dis
covered her injury resulting from such negligence.  

We have stated, "'[T]he mischief which statutes of limita
tions are intended to remedy is the general inconvenience result
ing from delay in the assertion of a legal right which it is prac
ticable to assert."' Condon v. A. H. Robins Co., 217 Neb. 60, 63, 
349 N.W.2d 622, 624 (1984). The statutes of limitations are 
"'enacted upon the presumption that one having a well-founded 
claim will not delay enforcing it beyond a reasonable time if he 
[or she] has the right to proceed. The basis of the presumption is 
gone whenever the ability to resort to the courts is taken away."' 
Id. "'If an injured party is wholly unaware of the nature of his 
[or her] injury or the cause of it, it is difficult to see how he [or 
she] may be charged with lack of diligence or sleeping on his [or 
her] rights.'" Id.
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[2-5] In a negligence action, it has generally been stated that a 
statute of limitations begins to run as soon as the cause of action 
accrues, and an action in tort accrues as soon as the act or omis
sion occurs. Bernsten v. Coopers & Lybrand, 249 Neb. 904, 546 
N.W.2d 310 (1996). We have determined, however, that the dis
covery rule applies in certain categories of cases. The rationale 
behind the discovery rule is that in certain categories of cases, the 
injury is not obvious and the individual is wholly unaware that he 
or she has suffered an injury or damage. In such cases, "'[i]t is 
manifestly unjust for the statute of limitations to begin to run 
before a claimant could reasonably become aware of the injury.'" 
Condon v. A. H. Robins, 217 Neb. at 67, 349 N.W.2d at 626 
(quoting with approval Hansen v. A.H. Robins, Inc., 113 Wis. 2d 
550, 335 N.W.2d 578 (1983)). Thus, we have stated that when the 
discovery rule is applicable, the statute of limitations does not 
begin to run until the potential plaintiff discovers, or with reason
able diligence should have discovered, the injury. E.g., Condon v.  
A. H. Robins, supra. Although we have not explicitly so stated, it 
is implicit in our prior rulings that in those cases in which the dis
covery rule applies, the beneficence of the discovery rule is not 
bestowed on a potential plaintiff where the potential plaintiff in 
fact discovers, or in the exercise of reasonable diligence should 
have discovered, the injury within the initial period of limitations 
running from the wrongful act or omission. However, in a case 
where the injury is not obvious and is neither discovered nor dis
coverable within the limitations period running from the wrong
ful act or omission, the statute of limitations does not begin to run 
until the potential plaintiff discovers, or with reasonable diligence 
should have discovered, the injury.  

Teater v. State, 252 Neb. 20, 559 N.W.2d 758 (1997), involved 
the State Tort Claims Act. Although the facts in Teater did not 
require application of the discovery rule, we referred to the dis
covery rule which we had applied in the products liability case of 
Condon v. A. H. Robins Co., supra. In Teater, we recited the "dis
covery rule" as follows: "[T]he statute of limitations begins to 
run on the date on which the party holding the cause of action 
discovers or, in the exercise of reasonable diligence, should have 
discovered the existence of the injury." 252 Neb. at 26, 559 
N.W.2d at 763.
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We have specifically held that the discovery rule is applicable 
to the statute of limitations provision in Neb. Rev. Stat.  
§ 13-919(1) (Reissue 1997) of the Political Subdivisions Tort 
Claims Act, the language of which is similar to § 81-8,227(1) of 
the State Tort Claims Act. See Polinski v. Omaha Public Power 
Dist., 251 Neb. 14, 18, 554 N.W.2d 636, 639 (1996) (holding 
that "a cause of action accrues, thereby starting the period of 
limitations [under the Political Subdivisions Tort Claims Act], 
when a potential plaintiff discovers, or in the exercise of rea
sonable diligence should discover, the political subdivision's 
negligence"). See, also, Hutmacher v. City of Mead, 230 Neb.  
78, 430 N.W.2d 276 (1988). We believe the rationale making the 
discovery rule applicable to the Political Subdivisions Tort 
Claims Act applies equally to the State Tort Claims Act.  

[6] In concluding that the discovery rule is applicable to 
§ 81-8,227(1) of the State Tort Claims Act at issue in this case, we 
note that although the discovery rule as stated in Polinski focuses 
on discovery of the defendant's alleged "negligence," the more 
recent articulations of the discovery rule focus on discovery of the 
potential plaintiff's "injury." See, e.g., Teater v. State, supra. We, 
therefore, conclude that the discovery rule is applicable to the 
State Tort Claims Act and that in a case such as the instant action 
in which the plaintiff cannot reasonably become aware of the 
injury at the time of the act or omission, the discovery rule 
applies, and the period of limitations under the State Tort Claims 
Act begins to run when a potential plaintiff discovers, or in the 
exercise of reasonable diligence should discover, the existence of 
the injury.  

The district court relied on a libel case in its order concluding 
that the statute of limitations commenced upon "publication" 
sometime in 1995, regardless of whether or not Shlien was igno
rant of such publication. The University in its brief to this court 
similarly cites to holdings in libel and slander cases to the effect 
that the statute of limitations commences to run upon the initial 
publication of the defamatory matter even if the plaintiff is igno
rant of such publication. See, LaPan v. Myers, 241 Neb. 790, 
491 N.W.2d 46 (1992); Lathrop v. McBride, 209 Neb. 351, 307 
N.W.2d 804 (1981); Patterson v. Renstrom, 188 Neb. 78, 195 
N.W.2d 193 (1972). Relying on the holdings in the libel and
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slander cases, the district court granted summary judgment in 
favor of the University, concluding that neither the particular 
date in 1995 on which Shlien's papers were posted to the Web 
site nor when Shlien should have discovered that her papers had 
been posted to Hibler's Web site was relevant to a determination 
of whether Shlien's action was time barred. Such reasoning was 
error as a matter of law.  

[7] Summary judgment is proper when the pleadings, deposi
tions, admissions, stipulations, and affidavits in the record dis
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and 
that the moving party is entitled to judgment as a matter of law.  
Woodward v. Andersen, 261 Neb. 980, 627 N.W.2d 742 (2001).  

The present appeal does not involve a libel or slander action in 
which publication gives rise to the claim and for which the run
ning of the period of limitations does not await discovery.  
Instead, this case involves a cause of action for negligence 
brought under the State Tort Claims Act, to which the discovery 
rule is applicable. The acts or omissions alleged to constitute 
negligence give rise to the cause of action, and as we have con
cluded, the discovery rule applies to Shlien's negligence action.  
With respect to the timeliness of this action, on the record pre
sented, both the date of uploading Shlien's papers and the date on 
which Shlien in the exercise of reasonable diligence should have 
discovered the Web site are material facts in dispute precluding 
entry of summary judgment.  

As to the date of posting, the negligence cause of action against 
the University, as pled by Shlien in her amended petition, was 
based on allegations that the University was negligent in failing to 
properly supervise Hibler, specifically, in failing to properly 
supervise his Internet access and in failing to have safeguards in 
place so as to prevent unauthorized publication of student mate
rial. As fashioned by Shlien in her amended petition, the alleged 
"acts or omissions" which form the University's negligent con
duct logically occurred prior to and culminated in Hibler's 
uploading Shlien's papers to the Web site, an act which occurred 
on an undetermined date on or before October 24, 1995. The date 
on which Shlien's papers were posted to the Web site is a material 
fact, and on this record, a material fact in issue.
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As to discovery, Shlien has pled that she did not actually dis
cover her papers on the Web site until June 19, 1997. However, 
when Shlien should in the exercise of reasonable diligence have 
discovered the presence of her papers on the Web site is a mate
rial fact in dispute, precluding the entry of summary judgment.  
Such date is some time between the date the papers were 
uploaded in 1995, which date has not been established, and the 
date Shlien actually discovered the posting in June 1997. Both the 
date the papers were uploaded and the date Shlien should have 
discovered her injury are material facts needed to determine 
whether Shlien's action is time barred. If Shlien's actual discov
ery of her injury in June 1997 was within 2 years of the date the 
papers were uploaded, then Shlien did not timely file her State 
claim. If, however, June 1997 was more than 2 years after the date 
the papers were uploaded and the date Shlien should have dis
covered her injury was also more than 2 years after the date the 
papers were uploaded, then by virtue of application of the dis
covery rule, the statute of limitations did not begin to run until the 
date Shlien discovered or should have discovered her injury.  
Because of the existence of genuine issues of material fact, it was 
improper for the district court to grant summary judgment in the 
University's favor.  

CONCLUSION 
In this appeal, we consider if there is any real issue of material 

fact as to whether Shlien's negligence action against the 
University is time barred. We conclude the discovery rule is 
applicable to certain cases brought under the State Tort Claims 
Act and that in this case, genuine issues of material fact remain 
which prevent the entry of summary judgment. We conclude 
that the district court erred in concluding that Shlien's action 
against the University was time barred and erred in sustaining the 
University's motion for summary judgment. We therefore reverse 
the decision of the district court sustaining the University's 
motion for summary judgment and dismissing Shlien's petition as 
to the University and remand the cause for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

STEPHAN, J., not participating.
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I. Trusts: Appeal and Error. Appeals of matters arising under the Nebraska Probate 
Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 1995 & Supp. 2001), 
including trust administration proceedings and proceedings to remove trustees 
brought pursuant to § 30-2806, are reviewed for error on the record.  

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of discretion.  

4. Estoppel. The doctrine of judicial estoppel holds that one who has successfully and 
unequivocally asserted a position in a prior proceeding is estopped from asserting an 
inconsistent position in a subsequent proceeding. The doctrine protects the integrity 
of the judicial process by preventing a party from taking a position inconsistent with 
one successfully and unequivocally asserted by the same party in a prior proceeding.  

5. Trusts: Standing. A beneficiary of a trust is an "interested party" who has standing to 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Veona G. Sheen Barnes and Elena F. Sheen Schmidt, as 
trustees of the Loyal W. Sheen Family Trust and individually,
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appeal the decision of the county court for Buffalo County 
which concluded that Janene M. Feikert was among the benefi
ciaries of the trust and granted Janene's petition to remove 
Veona and Elena as trustees. We find no error on the record and 
affirm the decision of the county court.  

STATEMENT OF FACTS 
Loyal W. Sheen and Veona were married and had three chil

dren, Allen W. Sheen, Janene, and Elena. In 1979, Loyal and 
Veona purchased a "kit" and "educational materials" from "E. S.  
Publishers" and the Rev. J.H. Schroeder, which purported to 
instruct them on how to establish trusts that would allow them 
to reduce or eliminate income taxes. The Nebraska Attorney 
General subsequently brought an action against Schroeder under 
the Consumer Protection Act. It was determined that 

Schroeder employed unfair and deceptive acts and prac
tices by misrepresentation in connection with the promo
tion and sale of certain purported trust forms. The claimed 
trusts, which were to result once the forms were com
pleted, were to reduce or eliminate income taxes by pass
ing one's earned income to the trust and deducting from 
said income his or her personal living expenses.  

State ex rel. Douglas v. Schroeder, 222 Neb. 473, 475, 384 
N.W.2d 626, 628 (1986).  

Pursuant to advice provided in the materials purchased from 
Schroeder, Veona conveyed all her property to Loyal, who con
veyed all of the joint property into the Loyal W. Sheen Family 
Trust (hereinafter the Trust). The Trust was created by an 
instrument dated January 17, 1979, and registered in the office 
of the Buffalo County register of deeds on January 24. The trust 
instrument was based on a form provided by Schroeder. The 
property transferred to the Trust was essentially all the property 
owned by Loyal and Veona. Loyal was named in the instrument 
as creator and grantor of the Trust, and Veona and Elena were 
named as trustees.  

The first meeting of the board of trustees of the Trust was held 
January 16, 1979. The minutes of the meeting, which were pre
pared from a form provided in the kit, stated, inter alia, that 
the property transferred by Loyal to the Trust included, "The
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Exclusive use of his lifetime services including ALL of his 
earned remuneration accruing therefrom, from ANY current 
source whatsoever in exchange for all of the beneficial interest of 
THIS TRUST . . . ." The minutes stated that in exchange for the 
property he contributed, Loyal was given "One Hundred (100) 
Units of Beneficial Interest being ALL of the Beneficial Interest 
of THIS TRUST." The minutes further stated that the trustees 
elected Veona to be a trustee of the Trust "and to hold office for 
life." A second meeting was held January 17, and the minutes of 
that meeting indicated that the Trust contracted with Loyal and 
Veona for their lifetime services as executive trustee and execu
tive secretary of the Trust. The minutes indicated that in 
exchange for their lifetime services, Loyal and Veona would be 
provided with housing, transportation, health care, educational 
allowances, miscellaneous expenses, and remuneration for their 
services as mutually agreed by the trustees for consultant fees.  

On February 27, 1981, a verified petition to modify and 
amend the terms of the Trust was filed in the county court for 
Buffalo County. Among the individuals attesting to the veracity 
of the petition were Veona and Elena. The petitioners listed in 
the petition were as follows: Veona and Elena, designated as 
trustees; Loyal, designated as grantor-creator and beneficiary; 
and Veona, Allen, Janene, and Elena, designated as beneficia
ries. The stated purpose of the petition was "solely to clarify the 
intent of the Grantor-Creator in creating said Trust, to further 
restrict the relationship of said Grantor-Creator to said Trust, 
and further, to more specifically define the rights, powers and 
duties of the Trustees in their operation of said Trust." The peti
tioners requested that the county court order that the terms of the 
Trust be modified and amended in accordance with an attached 
document. The attached document was an instrument providing 
the terms of the Trust. The trust instrument specified, inter alia, 
that Loyal was the sole initial beneficiary of the Trust and that 
beneficial interests were divided into 100 units, each of which 
represented a 1-percent interest in both the income and corpus 
of the Trust. The trust instrument also provided that the holder 
of a beneficial interest could transfer interests and, in making 
such transfers, could elect to split the beneficial interest between 
income and principal interests.
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Also attached to the petition was a schedule designated as 
"Schedule A," which the petition alleged 

accurately lists the names of the Trustees, the name, place, 
and date of the registration of the Trust, the [names of the] 
beneficiaries of the Trust including their ages, addresses, 
and the extent of their interest in said Trust, and the name 
and address of the Grantor-Creator of said Trust.  

The schedule listed Loyal as grantor-creator and Veona and Elena 
as trustees. Listed as "Beneficiaries of the Trust" were Veona, 
Allen, Janene, Elena, and Loyal. The schedule also listed the fol
lowing "Units of Benf. Interest" for each person: Veona, 8 units; 
Allen, 30 units; Janene, 30 units; Elena, 30 units; and Loyal, 2 
units. Although the listing showed 100 units distributed among 
the listed beneficiaries, it did not indicate whether those units rep
resented interests in income, principal, or both, nor did it indicate 
how or when each person had obtained such units. On February 
27, 1981, the Buffalo County Court entered an order allowing 
modification and amendment of the trust and ordered that "the 
Modification and Amendment attached to the petition do hereby 
supersede and take full precedent over the hereinbefore 
Declaration of Trust, as described in Schedule A of the petition." 

Loyal died on August 18, 1982. The Trust continued with 
Veona and Elena serving as trustees. On April 6, 1995, Janene 
filed a petition for removal of trustees in the county court.  
Janene alleged that she was a beneficiary of the Trust and that 
Veona and Elena had breached their duties as trustees in that 
they (1) had failed to perform their duties, (2) had a conflict of 
interest, (3) had been guilty of misconduct while in office, (4) 
had contributed to hostile relations between the beneficiaries 
and the trustees of such a nature as to interfere with the Trust's 
proper execution, (5) had been negligent in caring for Trust 
property, and (6) had failed to deliver a statement of accounts 
and copies of federal and state income tax returns for the Trust 
pursuant to a demand made on November 9, 1994. Janene 
alleged that she would suffer great irreparable loss and injury if 
Veona and Elena were permitted to continue as trustees, and she 
requested that they be removed as trustees.  

Veona and Elena answered the petition on May 1, 1998, by 
denying that Janene was a beneficiary of the Trust and denying
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her allegations that they had breached their duties as trustees.  
On May 28, Veona and Elena as trustees of the Trust filed a peti
tion for a trust administration proceeding pursuant to Neb. Rev.  
Stat. § 30-2806 (Reissue 1995), requesting that the county court 
ascertain the beneficiaries of the Trust. On January 6, 2000, the 
county court granted Veona and Elena's motion to consolidate 
their petition for trust administration with Janene's petition for 
removal of trustees.  

Trial on the petitions was held May 23, 2000. On that day, 
Veona and Elena filed a request for findings of fact and conclu
sions of law pursuant to Neb. Rev. Stat. § 25-1127 (Reissue 
1995) requesting findings as to (1) whether Veona was entitled to 
be a trustee of the Trust; (2) whether Veona should be removed 
as a trustee; (3) whether Elena should be removed as a trustee; 
(4) whether Veona was entitled under her "Employment Contract 
for life" with the Trust to be provided by the Trust "with hous
ing, transportation, health care, educational allowances, miscel
laneous expenses, and remuneration for services"; (5) whether 
Loyal was a beneficiary of the Trust; (6) whether Veona was a 
beneficiary of the Trust; (7) whether there were any beneficiaries 
of the Trust other than Loyal and Veona; and (8) if so, the iden
tities of any beneficiaries other than Loyal and Veona.  

On June 14, 2000, the county court entered its order on the 
petitions. The county court found that as of the date of the mod
ification and amendment of the Trust in 1981, the beneficiaries 
of the Trust were Veona, Allen, Janene, Elena, and Loyal and 
that their percentage interests in the Trust were as indicated in 
Schedule A attached to the 1981 petition. There was no evidence 
that certificates of beneficial interest had been delivered to 
them; however, the county court found that Allen, Janene, and 
Elena had been treated as beneficiaries throughout the history of 
the Trust and that any requirement that certificates be delivered 
to them had been waived.  

Based in part on the lifetime employment contracts the Trust 
executed with Loyal and Veona, the county court further found 
that the intent of the creator of the Trust was to provide for life
time living expenses for Loyal and Veona. The county court 
found therefore that Veona was the lifetime beneficiary of the 
Trust and was entitled to all of the income from the Trust during
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her lifetime. The county court further found that the trust corpus 
could be invaded to provide for her living expenses, health and 
medical expenses, and general welfare in the discretion of the 
trustees. The county court found that the residuary beneficiaries 
were entitled to distribution of the Trust's assets at its termina
tion in accordance with the percentages listed in Schedule A 
attached to the 1981 petition.  

Regarding the petition to remove trustees, the county court 
found that throughout the history of the Trust, the trustees had 
essentially treated the property as being the property of Loyal 
and, subsequently, the property of Veona. The county court 
found evidence of numerous transactions "reflective of personal 
dealing with trust assets." The county court further found that 
the trustees did not properly account to the beneficiaries in 
accordance with Neb. Rev. Stat. § 30-2814 (Reissue 1995) and 
that the trustees had violated the standard of care by failing to 
deal with trust assets in a manner that would be observed by a 
prudent person dealing with property of another as set forth in 
Neb. Rev. Stat. § 30-2813 (Reissue 1995). The county court 
therefore ordered that Veona and Elena be removed as trustees 
and ordered that the parties later appear for a hearing on 
appointment of a successor trustee.  

Prior to such hearing, Veona and Elena filed a motion for new 
trial. They claimed various irregularities and errors of law, 
including a failure in making findings of fact and conclusions of 
law as requested by them. They specifically claimed that the 
decision was unclear regarding (1) whether the Trust terminates 
upon Veona's death or at some other time and (2) whether there 
had been distributions from the Trust to Allen and Janene which 
reduced the distributions to which they were entitled upon ter
mination of the Trust.  

A hearing on the motion for new trial was held, and on July 17, 
2000, the county court entered an order supplementing and mod
ifying the June 14 order in certain respects but denying the motion 
for new trial in all other respects. In the July 17 order, the county 
court modified the June 14 order to find that the Trust would not 
terminate until the death of Veona and that it would not terminate 
25 years after its January 17, 1979, establishment date if Veona 
were still alive, despite a provision in the trust instrument to that
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effect, but, instead, the Trust would be renewed until her death.  
The county court specified that it made no adjudication of 
whether advancements had been made to Allen, Janene, or Elena 
as such question was not at issue in the present proceeding. The 
county court stated that Allen, Janene, and Elena were entitled as 
residuary beneficiaries to distributions at the termination of the 
Trust upon Veona's death, subject to any advancements which 
might be determined in a future proceeding. The county court 
granted the parties 30 days to propose a nomination to the court 
as to a successor trustee or to submit an order upon agreement of 
the parties as to a successor trustee. Veona and Elena appeal.  

ASSIGNMENTS OF ERROR 
Veona and Elena assert that the county court erred in (1) con

cluding that Allen, Janene, Elena, and the heirs of Loyal were 
beneficiaries of the Trust; (2) failing to make a finding whether 
Veona was entitled under her lifetime employment contract with 
the Trust to be provided housing, transportation, health care, edu
cational allowances, miscellaneous expenses, and consultant fees; 
(3) failing to find that Janene lacked standing to petition for 
removal of trustees because she was not a beneficiary of the Trust; 
(4) removing them as trustees based on findings that they did not 
properly account to the beneficiaries and that they had violated 
the standard of care required of a person dealing with the property 
of another; and (5) overruling their motion for new trial.  

STANDARDS OF REVIEW 
[1,2] Trust administration proceedings and proceedings to 

remove trustees are brought pursuant to Neb. Rev. Stat. § 30-2806 
(Reissue 1995). Appeals of matters arising under the Nebraska 
Probate Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 
(Reissue 1995, Cum. Supp. 2000 & Supp. 2001), are reviewed for 
error on the record. In re Guardianship ofZyla, 251 Neb. 163, 555 
N.W.2d 768 (1996). When reviewing a judgment for errors 
appearing on the record, the inquiry is whether the decision con
forms to the law, is supported by competent evidence, and is nei
ther arbitrary, capricious, nor unreasonable. In re Estate of 
Mecello, 262 Neb. 493, 633 N.W.2d 892 (2001).  

[3] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an
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abuse of discretion. Suburban Air Freight v. Aust, 262 Neb. 908, 
636 N.W.2d 629 (2001).  

ANALYSIS 
Ascertainment of Beneficiaries.  

Veona and Elena first assert that the county court erred in 
determining that the beneficiaries of the Trust included Allen, 
Janene, Elena, and the heirs of Loyal. The county court based its 
ascertainment of beneficiaries on, inter alia, the list of benefi
ciaries attached to the 1981 petition to modify and amend, as 
well as evidence that throughout the history of the Trust, the 
trustees had treated those listed persons as beneficiaries.  

We find no error regarding the county court's ascertainment 
of beneficiaries. In 1981, all the parties to this case, including 
Veona and Elena, signed a verified petition to amend and mod
ify the terms of the Trust. In the 1981 petition, the petitioners 
alleged that the attached schedule accurately listed, inter alia, 
"the beneficiaries of the Trust." The schedule listed Veona, 
Allen, Janene, Elena, and Loyal as the beneficiaries of the Trust.  

[4] Because Veona and Elena verified the petition in 1981, the 
doctrine of judicial estoppel applies in the present case. The 
doctrine of judicial estoppel holds that one who has successfully 
and unequivocally asserted a position in a prior proceeding is 
estopped from asserting an inconsistent position in a subsequent 
proceeding. The doctrine protects the integrity of the judicial 
process by preventing a party from taking a position inconsistent 
with one successfully and unequivocally asserted by the same 
party in a prior proceeding. Vowers & Sons, Inc. v. Strasheim, 
254 Neb. 506, 576 N.W.2d 817 (1998).  

In challenging the county court's finding regarding the bene
ficiaries, Veona and Elena did not and do not claim that Allen, 
Janene, and Elena were beneficiaries of the Trust who lost their 
status due to a particular event. Instead, Veona and Elena argue 
that Allen, Janene, and Elena are not and never were beneficia
ries of the Trust. Such a position is inconsistent with the suc
cessful, unequivocal assertion in their 1981 petition that the 
three were beneficiaries of the Trust, and the doctrine of judicial 
estoppel prevents Veona and Elena from taking a position incon
sistent with that which they asserted in the 1981 proceeding.
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The evidence supports the county court's finding that through
out the years, all parties acted in a manner consistent with an 
understanding that Allen, Janene, and Elena were beneficiaries of 
the Trust. The record in this case supports the county court's 
ascertainment of beneficiaries. We find no error on the record in 
this respect, and we therefore reject Veona and Elena's first 
assignment of error.  

Lifetime Employment Contract.  
Veona and Elena next assert that the county court failed to 

make findings regarding Veona's rights under the lifetime 
employment contract. Based in part on the "lifetime employ
ment contract," the county court ordered that Veona was 
intended to be the lifetime beneficiary and, as such, was enti
tled to everything she claims to be entitled to under the con
tract. The county court considered the contract as evidence of 
the intent of the creator of the Trust and incorporated the con
tract into its findings regarding the terms of the Trust. Veona 
and Elena assert only that the county court failed to make a 
finding on the contract issue. However, because the substance 
of the contract was incorporated into the county court's find
ings regarding the terms of the Trust, we find no error on the 
record. We therefore reject Veona and Elena's second assign
ment of error.  

Standing to Petition for Removal of Trustees.  
[5] Veona and Elena contend that Janene did not have standing 

to petition for removal of trustees. Such contention is based on 
their assertion that Janene is not a beneficiary. As discussed 
above, the county court found that Janene was among the bene
ficiaries of the Trust, and we see no error in such finding. Under 
§ 30-2806, "[t]he court has jurisdiction of proceedings initiated 
by interested parties concerning the internal affairs of trusts," 
including proceedings to remove a trustee. As a beneficiary of 
the Trust, Janene clearly is an "interested party" who has stand
ing to initiate such a proceeding. See Deutsch v. Wolff, 994 
S.W.2d 561 (Mo. 1999) (beneficiaries have standing to bring 
action for removal of trustee). We therefore reject Veona and 
Elena's third assignment of error.
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Removal of Trustees.  
Veona and Elena assert on appeal that the county court erred in 

removing them as trustees based on its findings that they did not 
properly account to the beneficiaries and that they violated the 
standard of care by failing to deal with the trust assets in a man
ner that would be observed by a prudent person dealing with the 
property of another. Following its evaluation of the evidence not 
repeated here, the county court found in its order removing the 
trustees that "throughout the history of this Trust, the trustees 
have essentially treated this property as being the property of 
Loyal W. Sheen and his wife and, later, Veona G. Sheen Barnes." 
The county court also found evidence of "numerous transaction[s] 
reflective of personal dealing with trust assets." The county court 
further found that the trustees did not properly account to the ben
eficiaries in accordance with § 30-2814 and that "the trustees vio
lated the standard of care by failing to deal with the trust assets in 
a manner that would be observed by a prudent man dealing with 
property of another as set forth in Neb. Rev. Stat. §30-2813." Such 
findings formed the basis for the county court's conclusion that 
the trustees should be removed.  

Veona and Elena argue that such findings were in error 
because, inter alia, the county court applied the wrong standard 
to their conduct. Veona and Elena note that although § 30-2813 
sets forth the standard of care applied by the county court, the 
statute also reads, "Except as otherwise provided by the terms of 
the trust, the trustee shall observe the standards in dealing with 
the trust assets that would be observed by a prudent man deal
ing with the property of another . . . ." (Emphasis supplied.) 
They claim that the trust instrument in this case sets a different, 
arguably lower, standard of care for the trustees, which standard 
they met. The Trust document read as a whole does not support 
the reading placed on it by Veona and Elena.  

The trust documents attached to the 1981 petition, which in 
accordance with the county court's 1981 order are the control
ling documents, provide in part as follows: 

The Trustees, except as herein otherwise specifically pro
vided, shall have as wide latitude in the selection, retention 
and making of investments as an individual would have in 
retaining or investing his own funds, and without the
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necessity of obtaining the written or oral consent of any 
beneficiary, or other interested individual or entity, or the 
consent or approval of any court.  

(Emphasis supplied.) 
Veona and Elena argue that the language quoted above pro

vided a lesser standard of care than that set forth in the statute 
and gave them much greater discretion in the manner with 
which they dealt with the property. They argue that the statute 
contemplates that a different standard may be set forth by the 
trust document and that the language quoted above "does away 
with any duty to manage the property as if it was [sic] the prop
erty of another person" and gave them "the authority to deal 
with the property as if it was their own." Supplemental brief for 
appellants at 5-6. According to Veona and Elena, even if they 
had treated the property of the Trust as if it were the personal 
property of Loyal and then Veona, they argue it was not a viola
tion of the standard of care set forth in the trust documents.  

Veona and Elena also argue that the county court erred in 
finding that they did not properly account to the beneficiaries. In 
this regard, they argue that § 30-2814 provides only that "'[tihe 
trustee shall keep the beneficiaries of the trust reasonably 
informed of the trust and its administration. . . .' " Supplemental 
brief for appellants at 6. See § 30-2814. The statute further pro
vides that "'unless otherwise provided in the trust instrument,' " 
the trustees must provide beneficiaries, upon reasonable request, 
with an annual statement of the accounts of the Trust. Id. Veona 
and Elena argue that notwithstanding portions of § 30-2814, 
under the trust documents, they were required to keep records 
only "'as they deem necessary'" and that audits were "discre
tionary" and open to inspection only by the trustees. Supp
lemental brief for appellants at 7. They argue that these provi
sions of the trust document dispense with the reporting 
requirements of § 30-2814 and that their only duty was to keep 
the beneficiaries "'reasonably informed.' Supplemental brief 
for appellants at 7.  

We reject Veona and Elena's arguments that the trust docu
ments set a lesser standard of care for the trustees. The section 
of the trust document on which Veona and Elena rely addresses 
only how assets are invested. It does not state that in all respects,



263 NEBRASKA REPORTS

the trustees can treat trust property as if it were their own. To the 
contrary, the trust documents also state, "The Trustees, holding 
as co-trustees, shall conserve, maintain, manage and improve 
the trust, investing and reinvesting the funds in such manner as 
in their best judgement and prudence will most benefit the ben
eficiaries." We conclude that the trust documents taken as a 
whole do not negate the fiduciary role of trustees as stewards of 
another person's property as set forth in § 30-2813.  

Proceedings to remove trustees are brought pursuant to 
§ 30-2806, which is part of the Nebraska Probate Code. Appeals 
of matters arising under the Nebraska Probate Code are reviewed 
for error on the record. In re Guardianship of Zyla, 251 Neb. 163, 
555 N.W.2d 768 (1996). With regard to the removal of the 
trustees, the county court made certain specific factual findings 
that the trustees had treated Trust property as the personal prop
erty of Loyal and Veona and had engaged in numerous instances 
of personal dealing with trust assets. The evidence in the record 
not repeated here supports the county court's factual findings in 
this regard. We find no error on the record related to the county 
court's factual findings nor any error in its ultimate conclusion, 
based on such findings, that the trustees should be removed. We 
therefore reject Veona and Elena's fourth assignment of error.  

Motion for New Trial.  
Finally, Veona and Elena assert the county court erred in 

denying their motion for new trial. A motion for new trial is 
addressed to the discretion of the trial court, whose decision will 
be upheld in the absence of an abuse of discretion. Suburban Air 
Freight v. Aust, 262 Neb. 908, 636 N.W.2d 629 (2001). The sub
stance of Veona and Elena's new trial motion parallels their 
assignments of error discussed above. Because we find no error 
on the record regarding Veona and Elena's assignments of error, 
we conclude that the county court did not abuse its discretion by 
denying Veona and Elena's motion for new trial. We, therefore, 
reject Veona and Elena's fifth assignment of error.  

CONCLUSION 
The county court did not err in its ascertainment of beneficia

ries nor did it fail to make a finding regarding the effect of the life
time employment contract between Veona and the Trust. Based on
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the county court's correct conclusion that Janene was a benefi
ciary of the Trust, Janene had standing to bring the proceeding to 
remove trustees. We find no error on the record in regard to the 
county court's conclusion that the trustees should be removed, 
and we conclude that the county court did not abuse its discretion 
in denying Veona and Elena's motion for new trial. We affirm the 
decision of the county court.  

AFFIRMED.  

OTEACO, INC., A MICHIGAN CORPORATION, APPELLANT, 
v. GALEN McHUGH AND KATHY McHUGH, 

HUSBAND AND WIFE, ET AL., APPELLEES.  
640 N.W.2d 662 

Filed March 22, 2002. No. S-00-824.  

1. Equity: Quiet Title. A quiet title action sounds in equity.  
2. Equity: Appeal and Error. On appeal from an equity action, an appellate court tries 

factual questions de novo on the record and, as to questions of both fact and law, is 
obligated to reach a conclusion independent of the conclusion reached by the trial 
coult.  

3. Statutes: Appeal and Error. Statutory interpretation is a matter of law, and an appel
late court has an obligation to reach an independent, correct conclusion irrespective 
of the determination made by the court below.  

4. Statutes. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning.  

5. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible.  

6. Tax Sale: Deeds: Time. Neb. Rev. Stat. § 77-1837 (Reissue 1996) sets out the period 
during which a purchaser of a tax sale certificate may exercise his or her right to 
request a treasurer's tax deed.  

7. Tax Sale: Deeds: Time: Notice: Proof. Once a purchaser has shown proof of notice 
as provided for in Neb. Rev. Stat. §§ 77-1831 to 77-1835 (Reissue 1996) and 
requested a deed within 6 months after the expiration of 3 years from the date of sale, 
the purchaser has done all that is required under chapter 77, article 18, to acquire a 
treasurer's tax deed.  

8. Statutes: Presumptions: Legislature: Intent: Appeal and Error. When construing 
a statute, appellate courts are guided by the presumption that the Legislature intended 
a sensible, rather than an absurd, result in enacting the statute.  

9. Tax Sale: Deeds: Time: Public Officers and Employees. Before executing and 
delivering a treasurer's tax deed, Neb. Rev. Stat. § 77-1837 (Reissue 1996) requires
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the county treasurer to determine that the property has not been redeemed and that the 
purchaser has fulfilled all of the statutory requisites under chapter 77, article 18. In 
addition, the purchaser must present a valid tax sale certificate and make a request for 
a deed within the request period. If the county treasurer determines that these requi
sites have been satisfied, then he or she must execute and deliver the deed, but this 
authority is not limited to the 6-month request period.  

Appeal from the District Court for Hall County: TERESA K.  
LUTHER, Judge. Reversed.  

Robert S. Lannin, of Croker, Huck, Kasher, DeWitt, Anderson 
& Gonderinger, P.C., for appellant.  

Charles J. Cuypers, Grand Island City Attorney, for appellee 
City of Grand Island.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
This is an appeal from an action to quiet title by appellant, 

Ottaco, Inc. Following a private tax sale by the Hall County treas
urer for delinquent taxes, the purchaser assigned the tax sale cer
tificate to Ottaco. Although Ottaco timely requested the tax deed, 
the district court found that the tax deed was invalid because it 
was not issued by the county treasurer within the 3-year, 6-month 
time limitation under Neb. Rev. Stat. § 77-1837 (Reissue 1996) 
and dismissed Ottaco's petition.  

The sole issue is whether a tax deed is invalid if the county 
treasurer fails to execute and deliver the deed within the 3-year, 
6-month time limitation specified under § 77-1837.  

We determine that once a purchaser of a tax sale certificate has 
shown proof of notice as provided for under chapter 77, article 
18, of the Nebraska Revised Statutes and has requested a deed 
within 6 months after the expiration of 3 years from the date of 
sale, the purchaser has done all that is required under article 18 
to acquire a treasurer's tax deed. We further determine that the 
county treasurer's authority to execute and deliver the deed is not 
limited to the time limitation provided for in § 77-1837. Accord
ingly, we reverse.
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RELEVANT STATUTES 
A review of the applicable statutes will clarify the positions 

taken by the parties. When a county treasurer sells real property 
for delinquent taxes under chapter 77, the purchaser receives a tax 
sale certificate which acts as a lien against the property for the 
taxes paid by the purchaser. Neb. Rev. Stat. § 77-1818 (Reissue 
1996). After a period of 3 years, the purchaser can elect to acquire 
a deed to the property by either requesting a treasurer's tax deed 
under the procedures of article 18 or commencing a foreclosure 
action under article 19. § 77-1837 and Neb. Rev. Stat. § 77-1902 
(Reissue 1990). The owner retains the right to redeem the prop
erty at any time before the tax deed is delivered by the county 
treasurer or before judicial confirmation of a sale after a decree of 
foreclosure. Neb. Rev. Stat. §§ 77-1824 and 77-1917 (Reissue 
1996). This case involves the provisions for acquiring a treas
urer's tax deed under article 18.  

At the time of these proceedings, § 77-1837 provided: 
At any time within six months after the expiration of 

three years from the date of sale of any real estate for taxes 
or special assessments, if such real estate has not been 
redeemed, the county treasurer, on request, on production 
of the certificate of purchase, and upon compliance with 
the provisions of sections 77-1801 to 77-1837, shall exe
cute and deliver to the purchaser or his or her heirs or 
assigns a deed of conveyance for the real estate described 
in such certificate.  

The other statute at issue is Neb. Rev. Stat. § 77-1856 (Reissue 
1996). It provides, in relevant part: 

If the owner of any tax sale certificate fails or neglects 
to demand a deed thereon or to commence an action for the 
foreclosure of the same within the time specified in section 
77-1837 or 77-1902, such tax sale certificate shall cease to 
be valid or of any force or effect whatever and the real 
property covered thereby shall be forever released and dis
charged from the lien of all taxes for which the real prop
erty was sold.  

Ottaco's position is that the district court incorrectly inter
preted § 77-1837 to require the execution and delivery of a 
treasurer's tax deed within the time limitation in this section
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instead of finding that the section required only that the pur
chaser of a tax sale certificate request a tax deed within the time 
limitation. The City of Grand Island (City) responds that the 
county treasurer has only the authority to issue a treasurer's tax 
deed within the time limitation of § 77-1837 and that because 
the treasurer executed the tax deed after more than 3 years 6 
months from the date of sale, the deed is invalid.  

We note that this is a case of last impression. The Nebraska 
Legislature has since amended § 77-1837 to include the follow
ing sentence: "The failure of the county treasurer to issue the 
deed of conveyance if requested within the timeframe provided 
in this section shall not impair the validity of such deed if there 
has otherwise been compliance with the provisions of sections 
77-1801 to 77-1863." See 2001 Neb. Laws, L.B. 118.  

BACKGROUND 
The facts are not disputed. Galen McHugh and Kathy 

McHugh became the owners of record of this residential prop
erty in 1989 when the City conveyed the property to them 
through special warranty deed in exchange for their promise to 
make improvements and pay all taxes and assessments. In 1991, 
the McHughs mortgaged the property to the City for $15,000.  
On April 6, 1994, the Hall County treasurer sold the property at 
a private tax sale for delinquent taxes for 1992 in the amount of 
$984.83 to Equivest Financial (Equivest). See Neb. Rev. Stat.  
§ 77-1801 et seq. (Reissue 1990 & Cum. Supp. 1994). Equivest 
later assigned its interest to Ottaco. Equivest and Ottaco are 
affiliated companies that purchase tax sale certificates in differ
ent states. The certificate of tax sale gave Equivest the right to 
obtain a deed after a 3-year redemption period, on April 6, 1997.  

In March and April 1997, Equivest sent notice to the 
McHughs and the City that it had purchased a tax certificate for 
the property. The notice stated that Equivest would apply for a 
treasurer's tax deed unless the property was redeemed within 3 
months of the date of service. See §§ 77-1831 and 77-1832.  
Bethany Burgess, an employee of Ottaco whose duties include 
servicing tax sale certificates and perfecting title, submitted an 
affidavit to the court. In it, she stated that she had mailed an affi
davit on September 4, 1997, to the county treasurer showing that
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notice was given to the parties with an interest in the property.  
The county treasurer sent the documents to the county attorney 
for review. The county attorney had concerns with technical 
errors in the documents. The county treasurer therefore returned 
the documents on September 16 to Ottaco with a letter stating 
that the tax deed could not be issued until specified corrections 
were made. On September 26, the county treasurer received the 
corrected documents. The property had not been redeemed, and 
on November 7, 1997, 42 days after receiving the corrected doc
uments, the treasurer executed the tax deed conveying the prop
erty to Ottaco.  

In March 1998, Ottaco filed a petition to quiet title against the 
McHughs and the City. In its answer, the City denied Ottaco was 
the owner of the property. The McHughs in their answer also 
denied Ottaco's ownership and affirmatively alleged that the 
county treasurer lacked the legal authority to execute the tax 
deed on November 7, 1997. The McHughs claimed that under 
§ 77-1837, the county treasurer was required to execute the deed 
within 6 months following the expiration of 3 years from the day 
of the tax sale, or by October 6, 1997.  

At the summary judgment hearing, the court found that 
§ 77-1837 required issuance of the deed within 3 years 6 months 
and that § 77-1856 referred only to the consequences to the pur
chaser of a tax sale certificate if he or she failed to make a 
demand for the deed within 3 years 6 months. The court found 
that § 77-1837 was more specific to the time limitation for the 
issuance of the deed, and because there was not strict compliance 
with statute, the court denied the motion.  

After a bench trial in July 2000, the court determined that the 
tax deed was invalid under § 77-1837 and dismissed Ottaco's 
petition. Ottaco timely appeals.  

ASSIGNMENTS OF ERROR 
Ottaco assigns that the district court erred in construing 

§ 77-1837 to require the execution of a treasurer's tax deed within 
3 years 6 months and in failing to find that under § 77-1856, the 
holder of a tax sale certificate is merely required to request a 
treasurer's tax deed before the expiration of the 3-year 6-month 
time period.
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STANDARD OF REVIEW 
[1,2] A quiet title action sounds in equity. Caruso v. Parkos, 

262 Neb. 961, 637 N.W.2d 351 (2002). On appeal from an equity 
action, an appellate court tries factual questions de novo on the 
record and, as to questions of both fact and law, is obligated to 
reach a conclusion independent of the conclusion reached by the 
trial court. Burlington Northern Santa Fe Ry. Co. v. Chaulk, 262 
Neb. 235, 631 N.W.2d 131 (2001).  

ANALYSIS 
[3-5] Statutory interpretation is a matter of law, and an appel

late court has an obligation to reach an independent, correct con
clusion irrespective of the determination made by the court 
below. In re Interest of Marie E., 260 Neb. 984, 621 N.W.2d 65 
(2000). In the absence of anything to the contrary, statutory lan
guage is to be given its plain and ordinary meaning. Hunt v.  
Trackwell, 262 Neb. 688, 635 N.W.2d 106 (2001). The compo
nents of a series or collection of statutes pertaining to a certain 
subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provi
sions of the act are consistent, harmonious, and sensible. In re 
Estate of Eickmeyer, 262 Neb. 17, 628 N.W.2d 246 (2001).  

The City contends that the 6-month period serves as both a 
limitation on the purchaser's right to make a request and the 
county treasurer's authority to issue a deed. We disagree. This 
argument ignores the fact that § 77-1837 is the only provision 
under chapter 77, article 18, which sets out the period during 
which a purchaser may exercise his or her right to request a tax 
deed. Further, the City's interpretation has inherent conflicts.  

[6] The City's argument is contrary to a sensible construction 
of § 77-1837 when read in pari materia with § 77-1856. As the 
court noted, § 77-1856 specifies that the purchaser's tax lien 
against the property is discharged if the purchaser fails to timely 
request a treasurer's tax deed or commence a foreclosure action.  
But the court failed to consider that, regardless of which proce
dure the purchaser elects to follow, § 77-1856 acts as a time bar 
by referring to periods during which the purchaser may exercise 
his or her rights under either § 77-1837 or § 77-1902. Just as 
§ 77-1902 sets out the commencement period for a foreclosure 
action, § 77-1837 sets out the request period for a treasurer's tax
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deed. The reference in § 77-1856 to the request period in 
§ 77-1837 indicates that the Legislature intended for the 
6-month time limitation to apply to the purchaser, not to the 
county treasurer.  

[7] Once a purchaser has shown proof of notice as provided 
for in §§ 77-1831 to 77-1835 and requested a deed within 6 
months after the expiration of 3 years from the date of sale, the 
purchaser has done all that is required under chapter 77, article 
18, to acquire a treasurer's tax deed. Although it is reasonable to 
hold a purchaser to strict compliance with the statutory require
ments of article 18, it is not reasonable to construe § 77-1837 as 
requiring the county treasurer to execute and deliver the deed 
within the same time limitation. It would be unreasonable to 
conclude that an otherwise blameless purchaser should have his 
or her deed declared invalid because the county treasurer failed 
to execute and deliver the deed within the request period.  
Compare Marcotte v. City of Omaha, 196 Neb. 217, 241 N.W.2d 
838 (1976). See, also, Harmon Care Centers v. Knight, 215 Neb.  
779, 340 N.W.2d 872 (1983); Crete Mills v. Stevens, 120 Neb.  
794, 797, 235 N.W. 453, 455 (1931) ("it is the law that, where a 
party to an action is without fault, he cannot, as between the par
ties, be deprived of his rights therein through official fault").  

[8] When construing a statute, appellate courts are guided by 
the presumption that the Legislature intended a sensible, rather 
than an absurd, result in enacting the statute. Nicholson v.  
General Cas. Co. of Wis., 262 Neb. 879, 636 N.W.2d 372 (2001).  
The 6-month period under § 77-1837 is sensibly construed only 
as setting forth the time limitation during which a purchaser of a 
tax sale certificate must request a treasurer's tax deed.  

[9] We determine that § 77-1837 requires the county treasurer 
to determine that the property has not been redeemed and that the 
purchaser has fulfilled all of the statutory requisites under chap
ter 77, article 18. In addition, the purchaser must present a valid 
tax sale certificate and make a request for a deed within the 
request period. If the county treasurer determines that these req
uisites have been satisfied, then he or she must execute and 
deliver the deed, but this authority is not limited to the 6-month 
request period.  

REVERSED.


