Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
10/08/2026 01:50 AM CDT

THIS BOOK CONTAINS THE OFFICIAL
REPORTS OF CASES

DECIDED BETWEEN
~ JULY 21, 2000 and JANUARY 11, 2001

IN THE

Supreme Court of Nebraska

VOLUME CCLX

PEGGY POLACEK

OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2002



Copyright A. D. 2002

BY PEGGY POLACEK, REPORTER OF THE SUPREME COURT
AND THE COURT OF APPEALS

For the benefit of the State of Nebraska



TABLE OF CONTENTS
For this Volume

MEMBERS OF THE APPELLATE COURTS .. ... cvvvevnvneenns \Y
JupiciaL DISTRICTS AND DISTRICT JUDGES ... ............ vi
JupiciaL DisTrICTS AND COUNTY JUDGES . ............. viii
SEPARATE JUVENILE COURTS AND JUDGES .. .............. X
WORKERS’ COMPENSATION COURT AND JUDGES .. .......... X
ATTORNEYS ADMITTED .+ v v ot e tv e ve oo oae s xi
TABLE OF CASES REPORTED . ... ... civiiiininennnns XV
LisT ofF CASES DISPOSED OF BY

FILED MEMORANDUM OPINION . .. ..o ivivi i e in v oenn Xxi
LisT oF CAsESs DisPOSED OF WITHOUT OPINION .. ....... XXiii
LisT oF CASES ON PETITION FOR FURTHER REVIEW . . . ... .. XXV
CASES REPORTED . ot v it vttt i eeeieereananneannns 1
HEADNOTES CONTAINED IN THIS VOLUME . .. ........... 1035

(iii)






SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

Joun V. HENDRY, Chief Justice

Joun F. WRIGHT, Associate Justice

WiLLIAM M. CONNOLLY, Associate Justice
JouN M. GERRARD, Associate Justice
KeNNETH C. STEPHAN, Associate Justice
MicHAEL M. McCORMACK, Associate Justice
LINDSEY MILLER-LERMAN, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

JouN F. IrwiN, Chief Judge

EpwarD E. HANNON, Associate Judge
RicHARD D. SIEVERS, Associate Judge
EvererT O. INBODY, Associate Judge
THEODORE L. CARLSON, Associate Judge
FrANKIE J. MOORE, Associate Judge

PEGGY POLACEK . ... ccvitiniiieiananneneens Reporter
LANET ASMUSSEN &+ vttt vttt oensecneaonononnanns Clerk
JosSEPHC.STEELE . . ... vt ev v, State Court Administrator

V)



eyew()

............ uojrEreg ‘D 19194

BRWI - PIOJUSY MBI A
“ﬂ—ﬁEO ......... %co—.—w:a .1— ﬁhﬂsm
@F—“EO ........... %o.wpuou —uﬁ——nvmz .—-
NF—‘“EO ......... h:BE«’— .< ﬂmugﬂm
“ﬁEO ............. ——dﬂvsm .m So
BqRLO - 0pWY ‘A [FEYOIN
BpRwQ - URIOW ‘g PIeIaD
NF—NEO .............. wuxmi— .O EE
N—.—“EO ......... F—.ﬂEﬁ—u&m .—- U-—N—.—Umz
ﬂﬁ—“EO ............. “mcn-l—l .m F—QQMOA.
“ﬁEO ......... .n——- rﬂhﬂMms: .Q =:°H
BRW) - UB[INAL YOI °f
ﬂﬁEo ............ M_>ND .< :0-.—&0ﬂm
ﬂ——NEo .......... va—.—f—.—m .> :BOM— Wﬁ—m—-oc .............. _.—:——OH—
wooury e woqIeD) ‘v uyor
UOOUI] e suing " uaAIg
UODUI]  crrreereeeeess SI9MOL] uarey
woour]  ccrereeeee I ‘DWW ' 0%y
UOOUI] e 1oy f 1ea
UoOUI] e WOIATSYD A1yy5p
ooy e UWIDOI [ prewiag JOISBOURT] s pIyL
ordeq e BI2ISEZ g Wel[M
ApeyseigeN e JouIYy T [repuey
uonidey = e uosduwioy] v 981030
:O::QNA— ........... —_.NWNON— ‘H preuoy %&Nm pue .006 %0 DR puoddg
ungqny e “Jf ‘uefig Janueq Iakey] pue ‘aurjes
duedg et pUN[SIOY ‘M [neq ‘uoSpreyoTy ‘2aumeyd ‘BURWIIN
UoIgEy = e %C&OU "1 3[[IAID ‘UOSUYOf *uoSIAJJar GMN-.U QAOW[l e 1814
Isie) owsKq ur sagpnp 1OLISI(] Ul SaRUN0)) 1DLISIY JO JoquunN

SHOANS LOIILSIA ANV SLOMLSIA TVIDIAN(

(vi)



%Dﬁvmw ........... BARD3)) "y SUNISLY

w::uo ......... :gwnn——\u \~ =Qﬂ=.ﬂ~m
wuely Uttt UBULISA[IS UeLIg XnoIg pue ‘UepUays ‘Jnig suods
LT oddi 'O Waqoy ‘WO ‘[feqUITY ‘JUBID ‘USPIED) ‘PN
CQ.—@.G.——U ............. —.—8@5 .D —:ﬁm .wOBﬂﬁ— .0::0%0‘0 .g——m %om -.—Uﬁgm ............. —E—UB&
sewoy ] pue
‘MO[[IM PAY ‘SUDHS] ‘UOSIAJOW ‘UBS0]
AMWEdYwoN " 11 spuejnoy "H prevod ‘ujosury “ipIay “I3N00H “YO00YoUH
aME[dYWON @~ e Aydinpy “4 uyor ‘sakey ‘1adson) ‘sewsng “1o1UOIL]
u—OOUUE ........... =9._w.-0ﬁuﬂm —. :——O—. .%ﬂ::ﬂu .=Om38 .OWNEU .uﬂ——g ............. 5=0>0—m
wopuryy 0 et JopIeH WAL J915qap pue ‘sdjayd ‘SHONONN ‘Asuresy
mm-——umﬂ—* .......... ——H—O;M::: :D—.—Qoﬂm ug—.—.ﬁm ;—m:qﬂhm JA@—U »m§< ............... —.—a—-@-—.
puels| pURID - Jogn ‘Y EsalL
vcd—w— —u:ﬂho ............ :Ouwwﬂ_>m\~ saure[
hugg ............ o—wo:ou— 'm EQH ——«: ﬂvs o—.&:«%:m ............... EEZ
Ja[33y M pue ‘Aaj[eA
‘veussyg Yooy ‘dno ‘eyed eAoy
[Pamg  CTTTrTe T SuipraqiO "d preuoy ‘premoH )OH ‘Ad[oalD) ‘poysen
‘:°3m=m< ........... —88 m 5——:3 »kOum-—U -EU:U »=;em .ﬂvhom .Dﬂ—mﬂ—m .............. G‘wmm
sufep pue ‘uojuels§ ‘301a1d
0—.—%“; .............. Nw——m .m F—BO“ -—.—ow_vﬁz .%O—HM -MEE:U »&O—Qﬁé ............. 5=0>0m
Wowasg e 111 195500 ‘v
Ampeoyeq puowpay JduUNeW uojBUIYSEA| PUE ‘UOISINY],
-—-.ﬂ—m ............. uwM—,—o .ﬁ— vmso .Owgo .:OKE ,Sog .hﬂBo J.—:m ............... SEW
8——“; ............ Qﬂvtn—mc .U bﬂz
womy ottt SuamQ [JeYIIA B0 X puR ‘pIEMIS ‘SIIpUNES
prRMag  tteretteteee SSIID) D) UETY ‘Y104 “OWBld ‘9OUEN “JOLUOW
snquINjoy  cterererete aymais y 1eq0Yy ‘UONMUPH ‘XBJ[0D IOpInG BUCOE  tctctttrritee quLl
AnD JouIsIq ut sagpnf WSl ut sanunoy PLESL JO JaquinN

SHOANS LOTILSIA ANV SLORLLSIA TVIOIdNS

(vii)



oqENy  reeeeees SO A UATE
Apueq oot NOULIIW " Youned
%:U —Q.::UU ............ v-uca: nm SO
SMQUIN[OD) et ednio)g [ yuely MOX pUe ‘pIRMIS ‘SIOpUNES N[04
QIO e osnoy 5 presoss TOURI “SOUEN YoLIoPY Uor e
¥h°> ............ W5>m .: W_ﬁ.——.-u ;owvon— .§%—°o rhou—-m ro——Sm ................ —Emm
NﬁEO ........... QNN:Q-—.“E hp—to—.
e 30qn11 g oo
ﬂ——QEO ............ 033 .m —ED
1211101 (o I XUpuaH ‘W BUIDIBIN
@F—NEO .......... “m—wmé .m F—an_-
WG e Haireg sousme
G eeeeeeees SurY A eupg
ﬂﬁEo ........ ugzouz .o WﬁEoﬁ
“——.NEO .............. Uﬂmﬁ—; .> :h\.—
NﬁEO .......... Nsam .2 =Q——Q0um
e EYSEUDOR] ‘1 oUEf
“——“Eo .......... -—&SU .> —Q:E“w Waﬁw:oo .............. —E:O&
wooury Y p——
:—ou=_\— ........... hu—vh.“» -H u_h—-—j
=—°0=_|m ............. 0—%0& .\n— Ez
BOOUF]  reeereerens 1oUpUNT -8 Yool
:—OU—.-_\— .............. %EOMO& u—ﬁo
OO eeeeeeeeens 191504 1 saurey ISBOUE] s -
:om——mﬂﬂm .............. :o::: vgr—;
AmDeyseigaN vttt JopIayuialg ‘A uyof
=O_=_QNL ........... .—Quwua U ﬂBOM—
:Q—:-Qﬁn— ............. :M:hm nm Eﬁ\— %&Gm vﬂﬁ .005 .mmﬁu .............. U:OOOM
oumesg ot WL ], 901Uy UIAJIG Iokey] pue
oqu e aPIVOW Yorned °f ‘QuI[eg ‘UoSpIeYoLY ‘coumeq
b— Sfled = e uewr ose " Stun w uaN ‘uos of ‘UOSIS. 3or .Owﬁo ................ uw.:.u—
1D SITe, Y mny e uy )l 1
A wWsiq Ut sagpng 1WsIq ul sanuno) 10WsI JO JaquinN

SHOANS ALNNOD ANV SLOIYLSIA TVIDIANS

(viid)



QU ccreeeeereees 2E[EM DD
h”:—u_m .......... EEOQ : wﬁEOFF
w:uuo ........... .—EUEG ::D—o .o
Suuan e uaoR ] Souref XNOIS pUe ‘UepUYS ‘Ynid SHO2S
uopeyny Uttt U3suBH "], sauref ‘WO ‘[fequury JUeID) ‘Udpren ‘[Pnag
0_:>:w=~m .............. Nu——d—& mu—hﬁ——o .mokﬂﬁ— .0::0%20 .Oﬁ:m %Om ..-Oﬁﬂdm ............. é—u?-—.
uoldurxyy ottt 3e[D g uoie) SEWwIOY ], pue ‘MO[[IA Py
apeldyuoN @ Tttt frequiny, " usy ‘SUPpIad ‘uosIAyJon ‘weSo
uewpayuwg 00 Uttt BT Hed 'd ‘ujoouly ‘yiay ‘JOYOOH “Yo0oYoNH
NOODOWN ot 3re[D phorD ‘sokey ‘Jadsor) ‘sewin ‘Januol
Dwaﬂ—nm —.—:OZ ............. EO.—OE .m =—OV— -hﬂ—_—:ﬁ— .=OMBNQ ugﬁﬂu ..—:——E ............. s=0>0—m—
1915GoM pue
OMQ.—@—OI ............... Qﬁ— < V—BO“ .m&—@—_n— .m_—OMO:Z .hu——.auv— .5~.—.ﬂ:
ww——_umd: ............. 8 ﬁBOM u—om—. »C_—u—dﬂ.—nm ﬁD.—OE:-n— .%d—o »WE%&« ............... —_u_—oh.
Kouwreayy ottt sIaARag '} udjeln)
Koureayy e uasuadiof "y presen
pug[s puiny I ‘unre ‘W diirud
pUBlS] pUBID o ccccttite ysng 'V piaeq [BH PUE OERRg ettt Uy
JRYM pue ‘Koj[eA
flommg oot unqgysep ‘D Aren ‘veunIayg ‘yooy ‘dnor ‘eyed eAoy
MPNO 77777777 Yoaqpoig ] uely ‘premoH OH ‘£3[2a1D ‘p[oyIeD
F—:O;w:m< .......... gE—.:—nvm nm ~m=w=< —huum=o -?U—.—U .=Bem .“vhom .0=_ﬂ—m .............. anmm
uosipey epadary ‘M preyony aukep pue ‘uojuel§ ‘a0191g
EOH——M_DQU .............. %0—-#— x Q——E& .dOmmvﬂz .xO——Vm .M:.:.::U .&O—Qaﬁ&« ............. 5=0>0m
mlg e uos[anwres Moyne D
—-—Oﬁw:_E: ............ =°m=mbom -m ——.—Nm
Apwoyeq Tttt s1080y "D Youred uoj3urysepn pure ‘uolsIny
wowady vttt Wmyoag [ 1tueq ‘a8poq ‘uoxiq ‘BIONeq JRPIQUNG T s
D 1omsy( Ui saspnf 1ILISKJ U $50UN0Y) PWSKT JO JoGuINN

SHOANI ALNNOD ANV SLOIYLSIA TVIDIANA

(ix)



ufosury

....................................... —.—w_: .x —g—.—omz

:—OU—.—_]— ..................................... v—eows_hm .2 8:.—“—.
UJODUI]  f ottt umolg "] pfeuoy
:—ou——_\— ...................................... Nam.—s“ .m —.—vao—-
U[ODUF]  * o rrerrer e UBULION UeA Y UsANE]
BUBLL(Q)  ttrrreereeeeseeseereniiiaianeiiatn 200 "y souref
eyEWO T 148D “d [PBYOIN

A sa3png
SHOAN( ANV LdN0D
NOLLVSNAdINOD SYTNI0OM

=°_——m%m ................ —82>o F—Bom

CO———m%m ............ -—0::.—00 .Q 00:233 .............. %gw
T T 1o110d 'S epur
UOOUF]  ctreeeeeees uosmeq ‘g sewoy,

BOSUF]  rerreeeeeees WOSIOY] ‘D) MO rerceeree- 115800 ]

NF—QEO .............. h:ﬂg h@—-&O&MEU

BEWIQ  rrrrereeeeeees Jf ‘SEWOY ] JIPEM

b ki Y R Yoraoywy "o yiaqezig

QﬁEO ............. :om:-.—OH .m W@—M—.—Oﬁ— ............ Wﬂﬁwﬂdoa
LD sadpnf funo)

SHOANI LINOD FTINFANSL ANV
SLINOD FTINFANL HIVIVJES

(x)



ATTORNEYS
Admitted Since the Publication of Volume 259

JENNIE AKERLUND-KUEHNER

KRISTIN L. AMEND
JEFF ANDERSEN
Cory G. BALDWIN
ScorT A. BARRETT
RoisiN H. BELL
CHARLES E. BENISH
CAROLYN ANN BIEDE
JAMES J. BINNS
PAMELA J. BOURNE
JEFF BRATKIEWICZ
JosePH T. BRECKENRIDGE

THERESA TWADDLE BUCHANAN

BriaN C. BUESCHER
RusseL E. BURFORD, JR.
REeBEccA BuscH
MicHAEL W. CAMERON
JoEL M. CARNEY
NicoLE CAVANAUGH
JupiTH L. CAVENER
STEPHANIE L. CHANDLER
SuBHASH CHANDRA
SHaoyu CHEN

SusaN MARIE COLARCO
JENNIFER S. COLEMAN
MAREN C. CrRAFT
MELINDA S. CURRANS
MELIssA CURRY
TiMoTHY WILLIAM CURTIS
CHAD CUTSHALL

LAURA DAVENPORT
ELisa B. DAVIES
MIiCHAEL DALE DEMMAN

AIMEE ALTER DEMULLING
LA DELL RAE Diaz
CHAD DIEDERICH
MICHELLE DREESEN
RicHARD D. DUNN
ANGELA J. DUNNE

Lori S. EHLERS

DANIEL J. EPSTEIN

Hemwi L. Evart

MicHAEL EVERSDEN

Jopi M. FENNER

KENDRA SUE FENNESSY
JEREMY FITZPATRICK
MicHAEL J. FITZPATRICK
STEFANIE FLODMAN

Topb FLYNN

RyaN K. FORREST

KEVIN WILLIAM GAUGHAN
MicHAEL GARY GILMOUR

AMANDA C. GREENWOOD-FIELD

MicHAEL BraziL GUINAN
JaMEs D. HAMILTON
STEVEN HAMILTON
STEPHANIE HANSEN
GreGory O. HaprcooD, JR.
STaCEY L. HARDING
WILLIAM RICHARD HARRY
KENNETH WADE HARTMAN
MicHAEL R. HELLIGE
MicHAEL HICKMAN
LYNELLE HOMOLKA

Iris M. ARcH HUNTER
Scort D. JocHIM

(xi)



xii ATTORNEYS

KATHRYN E. JONES

SHANE M. KEITH

MIcHAEL S. KENNEDY
BRADLEY KERNER

KENNETH A. KESTER

Topp C. KINNEY

JOHN KLAASMEYER

Minpi B. Kniss

ANDREW BOHDAN KoszEwski
BRrian S. KRrRUSE

JusTIN KUNTZ

JENNIFER M. STEHLIK LADMAN
ANDREW LANGE

STEPHEN DOUGLAS LLANTERMAN
PAauL LARSON

CLIFFORD LEE

DaviD LARRY LEITNER
ROBERT J. LIKES

ROBERT MARK LIVINGSTON
LENA A. Lucas

Jessica M. LunDp

JEFFREY J. Lux

NicOLE M. MAILAHN
MATTHEW T. MANNING
JEANINE MANUEL

MICHAEL MARTIN

FREDERICK THOMAS MARTINEZ
TamMmy M. MAuUL-BODLAK
DaviD MAYER

Joun D. McDERMOTT
ANDREW C. McELMEEL
SARAH McKEE

TrHoMAs H. McLEAY

JosepH MESSINEO

JEssica L. MILBURN
FRANKLIN E. MINER

BriaN L. Mizer

JOHN BERNARD MORROW
Davip C. MULLIN

Davip L. NicH, Jr.
NIEL D. NIELSEN

MARc ODGAARD
MicHAEL O’HARE
STACEY OLIVER

KArA O’TOOLE

DANIEL PACKARD
MARK WILLIAM PEARCE
VANESSA R. PERTUSA
H. LE PHAN

KELLY N. PLEAS
DANIEL PONGRATZ
KAREN TINKER PoULTON
JoHN M. PrOSOSKI
WILBERT L. RAINEY
STEVEN RAMAEKERS
MARK RapPPL

KEITH REDLIN

CHAD RICHTER
JENNIFER M. ROBERTS
Tanya KAy ROBERTS-CONNICK
RyaN W. ROSAUER
THoMAs T. RouBIDoUx
MATTHEW VERN RUSCH
PaTrICIA M. SAMUELS
STEVEN J. SAVARDA

JOE E. SCHAEFER
ANDREW T. SCHLOSSER
REGINA E. SCHNEIDER
SHANE SCHRAMM
ANTHONY ScCIOLI

JOHN A. SELLERS
AuausTus HAYwooD SHaw IV
RAYNETTE L. SIBERT
TRENT R. SIDDERS
SHANE SIEWERT
ANGELA M. SLATTERY
SHANNON A. SORENSEN
THomAS L. SORENSEN



ATTORNEYS

JouN C. Spatz

JouN D. SpIEHS

STEPHANIE A. STEIGLEDER
TANIA J. STEWART

CRrAIG W. STRONG

KEvIN THOMAS SULLIVAN
KRISTINE SULLIVAN
TMOTHY DALE SWANSON
DAVE TARRELL

CHADWICK JONATHAN TAYLOR
BENJAMIN WADE THOMPSON
JEFFREY T. TOOLEY

Topb TURNER

BRrADFORD A. UPDIKE

Ter! LEE VUKONICH
TmMOTHY A. WAGGONER
DARCY ANN WAGNER

Max THoMAS WAKE

CHRIS WALLACE

KRISANNE WEIMER

Dirk WEISS

ABIGAIL ANN WENNINGHOFF
JaMES A. WENTZ

EDpwWARD DEAN WILLIAMSON
SHERI WORTMAN

MATTHEW FLAVEL WRIGHT

xiii






TABLE OF CASES REPORTED

ADDINK; StAtE V. oottt 211
Abraham; Vopalka v. ... 737
Adkins v. Burlington Northern SantaFe RR.Co. ... .....cvvevvnnnnn 156
Adoption of Hemmer, Inre ... ... i 827
Aetna Cas. & Surety Co.; Morrison Enters. v. ... oo 634
Airlite Plastics Co; Baye v. ... .. i 385
Alegent Health Bergan Mercy Med. Ctr. v. Haworth  ................00t 63
American Employers Group v. Department of Labor  .............c.vvn 405
AMISUB, State exrel. v.Buckley ... ... i 596
Application of Neb. Pub. Serv. Comm., Inre . ............ccvoenivnnnn 780
Balka; Big John's Billiards v.  ........ ..ot 702
Barnes; Pleiss V. ...ttt 770
Baye; Crosby V. ..ot 385
Baye v. Airlite Plastics CO. ... ..ttt 385
Bergan Mercy Health Sys. v.Haven ................coiiinnnnnn 846
Beyer State V. ...ttt 670
Big John’s Billiards v.Balka  ......... ... 702
Board of Regents; Sharkey v. o ... ... 166
Board of Regents; White v. .. ... ...ttt 26
Bones; Keller v. ... oot e 202
Bowers v. Dougherty ... ... e 74
Brown v.Brown . ... it e 954
Brunges v. BrUNges . ... ... 660
Buckley; State exrel. AMISUB v. ... ... 596
Bumgarner Land & Cattle Co. v. Great Plains Co-op  ................... 292
Burlington Northern Santa Fe RR. Co.; Adkinsv.  ............. .. .00 156
Campbell; State V. . ... e 1021
Carlson; STALE V. ..ottt it i e 815
Carrigan v. STAIE ..o inttnt it 14
City of Lincoln; Scottsdale Ins. Co. v. . ..., 372
City of Omaha; Miller v. ... ... oo 507
City State Bank v. Holstine  .............. oot 578
County of Perkins; Enterprise Partners v.  ........... ..ot 650
Creighton St. Joseph Hosp. v. Tax Eq. & Rev.Comm.  .................. 905
Crosby v. Baye ...ttt e e 385
Dallman; STAle V. ..ot ertre ettt i 937
Davidson; StAE V. oo oot ittt 417
DeCamp Legal Servs.; McDonald v.  ........ ..ot 729
Department of Labor; American Employers Groupv.  ................... 405

(xv)



xvi TABLE OF CASES REPORTED

Doksansky v. Norwest Bank Neb.  ...................ccciiiiiunn. .. 100
Dougherty; Bowers v. ... ... i e e 74
Douglas Cty. Bd. of Equal.; Mid City Bankv. ........................ 282
Douglas Cty.; Prochaska v. ... ... ... .. . it 642
Drake v.Drake ...... ... .. i e e 530
Dykes v. Scotts Bluff Cty. Ag.Socy.  .......iviiiiniiinennnan.. 375
Enterprise Partners v. County of Perkins  ............................ 650
Estate of Johnson, Inre . ... .. ... ... ... . i 91
Estate of Kite, Inte . ... ... . .. ... i 135
Estateof Tvrz,Inre .. ... ... .. ... . i i 991
Excel Corp.; GUICO V. . ... i i it i e e 712
Falcon; State v. ... ... . e i, 119
Foster; Hamilton v. .. ... ... .. .. . . i 887
Freeman v. Hoffman-La Roche,Inc.  .............. ... ..coivvinin.. 552
Gage Cty. Bd. v. Nebraska Tax Equal. & Rev.Comm. .................. 750
Gangwish Seed Farms v. Great Plains Co-0p  .............cccvvninnnn. 292
Gamer; State V. ... e 41
Genetic Eval. Ctr,; Kissingerv. ... ... .. it iinneann. 431
Good Samaritan Health Sys.; Pamell v. ............................. 877
Great Plains Co-op; Bumgamer Land & Cattle Co.v.  ................... 292
Great Plains Co-op; GangwishSeed Farmsv. ......................... 292
Great Plains Co-op; Hendrickson v.  .......... ... iiitiniinenennnn, 292
Great Plains Co-op; PG Farms v. . ....... ... ... ... ... iviennn. 292
Great Plains Co-op; Puttergili Land & Cattlev.  ....................... 292
Great Plains Co-op; Sack Bros. v.  ........ .. .. . .. ... i L, 292
Great Plains Co-op; T-4 Farms v.  ......... .. ..o iiiiniiieiininnnn. 292
Great Plains Co-op v. Santin . ............... ... ... ... ... ... 292
Guardianship of Rebecca B.etal,,Inre  ............................. 922
Guicov.Excel Corp. . ... ... e 712
GUHEITEZ, SEALE V. .o ittt ittt ittt e e it et sennen 1008
Hamilton v. Foster ... ... ... ... i e 887
Harrington; R.J. Miller, Inc.v. ... ... . i 471
Haven; Bergan Mercy HealthSys.v.  ....... ... ... ... .. ... ... ...... 846
Haworth; Alegent Health Bergan Mercy Med. Ctr.v.  ................... 63
Hemmer, Inre Adoptionof  ......... ... .. .. .. i 827
Hendrickson v. Great Plains Co-op  ............ ... ... ..., 292
Hoffman-La Roche, Inc.; Freeman v. . ............ .00 innnnn.. 552
Holecek; State V. ... ... . it i e et e e 976
Hollandsworth v. Nebraska Partners  .................... ... .. ...... 756
Holstine; City State Bank v. . ... ... .. .. i 578
Howze; Stateexrel. NSBA V. . ... ... . i i e e 547
Inre Adoptionof Hemmer ............. .. .. .. il 827
In re Application of Neb. Pub. Serv. Comm.  ......................... 780
InreEstate of Johnson ... ... .. .. i e 91
InreEstate of Kite . ....... ... ittt 135
InreEstate of TVIZ .. .. .ottt ittt ittt ii i 991

In re Guardianship of RebeccaB.etal. ............................. 922.



TABLE OF CASES REPORTED xvii

InreInterestof Marie E. ... ... .. et 984
Inre Interest of RebeccaB.etal. ........ ... ... 922
ISCOCOo.;Logsdon V. ...ttt canan s 624
Jameson v. Liquid Controls Corp. ... ... . .ooiiiii i 489
Jensen; Stateexrel. NSBA v. . ... ... e 803
Johnson, Inre Estate of . ... ... . it s 91
Kahlandt; Prucha v. ... . ittt 366
Kaufman; O'CONNOT V. ... vvvnen i inanene e innaaaananans 219
Keller v. BOMES . vttt i e i it c e 202
King v. SIAtE ...ttt it 14
Kissinger v. Genetic Eval. Ctr. .. ... ... it 431
Kite, Inre Bstate of ... ... ... 0.ttt 135
Kratina; Stateex rel. NSBA V. ... .. ... i e 1030
KUl StatE V. ottt ittt e it e e 183
Lamm, State ex rel. v. Nebraska Bd. of Pardons  ................ ..ot 1000
Lancaster Cty. Bd. of Equal,; Pfizerv. .......... ..., 265
Lancaster Cty. Sch. Dist. No. 0001 v. State  ..............c.cvnnennnn 108
Lancaster; Lincoln Lumber Co. v. ... . ... i 585
Lecuona; Vlasic Foods International v. ............ ... cooviiininn.. 397
Lincoln, City of; Scottsdale Ins. Co. v.  ......... ... i, 372
Lincoln Lumber Co. v. Lancaster ............. ..t iimmenerarinennns 585
Liquid Controls Corp.; Jameson v.  ........... .ottt 489
Logsdon v.ISCOCO. . ..nunnii it 624
Marie E., InreInterest of .. .. .ccnine it 984
MecCracken; State V. ... .t ittt e et 234
McDonald v. DeCamp Legal Servs.  ........ ... .. oot 729
Mid City Bank v. Douglas Cty. Bd. of Equal.  ......................... 282
Millerv. Cityof Omaha ........... ... ... i 507
Morrison Enters. v. Aetna Cas. & Surety Co. ... .. ... ... et 634
Muir v. Nebraska Dept. of Motor Vehicles ..................... ... 450
NarCiSse; StAtE V. o oot eeieerr e it ita i aa e 55
Neb. Pub. Serv. Comm,, In re Applicationof ......................... 780
Nebraska Bd. of Pardons; Stateexrel. Lammv. ....................... 1000
Nebraska Dept. of Motor Vehicles; Muirv.  .......................... 450
Nebraska Partners; Hollandsworth v. ... ... ... .. .. i, 756
Nebraska Tax Equal. & Rev. Comm.; Gage Cty. Bd. v. ................. 750
NEiSS, StAE V. ottt it etiieeeen et tnneis s naeninnnansnenaanans 691
Nickell v. RuSSell ..ttt ettt ie i et 1
Norwest Bank Neb.; Doksansky v.  ....... ... .o e, 100
NSBA, Stateexrel. v.Howze ... ...t 547
NSBA, Stateexrel. v.Jensen ........ ..ot 803
NSBA, Stateexrel. v.Kratina  ........... ..o i 1030
NSBA, Stateexrel. v.OWENS ... ..ottt 164
NSBA, Stateexrel. v.Pullen . ... ... i 125
NSBA, Stateexrel. vRothery ... ... ... ... .. i 762

NSBA, Stateexrel. v.Stanek . ... ... ..o i 768



xviii TABLE OF CASES REPORTED

O’Connor v. Kaufman ... ... ... . it 219
Omaha, City of; Miller v. ... ... .. .. . i 507
Owens; Stateexrel. NSBA V. .. ... ... ... . i 164
Paoli Popcom Co.; Smith v. ... ... ... ... ... ... ... 460
Parnell v. Good Samaritan Health Sys. .............................. 877
Perkins, County of; Enterprise Partners v.  ........................... 650
Pfizer v. Lancaster Cty. Bd. of Equal. ............................... 265
PGFarmsv. Great Plains Co-0p  ................coiviiiiurnnunnnn.. 292
Pleiss v. Barnes ... ... ... i e e e 770
Prochaskav. Douglas Cty.  .............. ... ... . 0iiiiiniennnnn.. 642
Pruchav.Kahlandt ........ ... ... ... ... . . i 366
Pullen; State ex rel. NSBA v. ... ... . . i 125
Puttergill Land & Cattle v. Great Plains Co-0p  ...............covva... 292
R.J. Miller, Inc. v. Harrington .. ......... ... .00, 471
Ray; State V. s 868
Rebecca B. et al., In re Guardianshipof ............................. 922
Rebecca B.etal, Inre Interestof  ................................. 922
Rieger; State v. ... e e 519
Roseland; Strategic Staff Mgmt. v. ... ... . ... ... ... ... . ..., 682
Rothery; Stateex rel. NSBA v. ... ... .. ... .. .. e 762
Russell; Nickell v. ... o i i i et e it 1
Sack Bros. v.Great Plains Co-0p  .............coiiiiiintinninennn. 292
Sack Bros. v. Tri-Valley Co-0p . ........coiiiriniinnn i, 312
Santin; Great Plains Co-0p V.  .......... .. .. i 292
Schnabel; State v. . ... ... .. e 618
Scotts Bluff Cty. Ag. Socy.;Dykesv. .. ...... ... . . . i i, 375
Scottsdale Ins. Co. v. Cityof Lincoln  ............................... 372
Sharkey v. Board of Regents . ... ... ... ... ...ttt 166
Sheets; State V. ... .. e e e 325
Silvers; State v. .. ... 831
Smith v. Paoli Popcorn Co. . ... ... ... i e 460
Soukharith; State v. . ... .. 478
Stanek; State ex rel. NSBA v. . ... ... e 768
State; CaITigan V. ... ...ttt it it it e 14
Stateexrel. AMISUBv.Buckley "........... ... ... .. ... ..l 596
State ex rel. Lamm v. Nebraska Bd. of Pardons  ....................... 1000
Stateexrel. NSBAv.Howze ........ ... .. ... ... i, 547
Stateexrel. NSBA v.Jensen  ........ ... ...l 803
Stateexrel. NSBAv. Kratina ........ ... .. ... ... i, 1030
Stateexrel. NSBAv.Owens ... ... . it 164
Stateexrel. NSBAv.Pullen ........... .. ... ... il 125
Stateexrel. NSBAv.Rothery ........ ... .. ... . il 762
Stateexrel. NSBAv. Stanek ............. ... .. L il 768
State; King v. ... i e e e 14
State; Lancaster Cty. Sch. Dist. No. 0001 v. ... ....................... 108
State v. Abbink ... ... e .o 211
State v. Beyer . ... i e e e 670
State v.Campbell .......... .. ... . 1021

Statev.Carlson ............. ... ... ... .... e 815-



TABLE OF CASES REPORTED xix

Statev.Dallman . ......... ... ittt i 937
State v. Davidson . ... ... e e 417
State v. Falcon ... .. . e e 119
State V. GaIMEr .. ...ttt tite et itean ot teneanncaraeeannn 41
State v. GUHEITEZ ..o\ i i it i ii it a i et s aaonenaanaesenns 1008
State v.Holecek ... ... i i e e e 976
State v.Kula ... ... e et 183
State v. McCracken .. .......ciiiriri it e 234
State v. NAICISSE ... ..ottt it eecet it 55
State v. NEISS ... .ot i e e e 691
State V. RaY ... e 868
State v. RIGEEr .. ... i e e 519
State v.Schnabel .......... ... . . e e 618
State v. SheetS .. .. .ot et 325
State v. SIlvers ... ... i e e 831
State v. Soukharith . ... ... ... . . i e 478
Strategic Staff Mgmt. v.Roseland  ............ ... ... ...l 682
T-4Farms v. Great Plains Co-op  .......... .. oo, 292
Tax Eq. & Rev. Comm.; Creighton St. Joseph Hosp. v.  ................. 905
Tri-Valley Co-op; Sack Bros. v. ... . ... i 312
Tumey v. Wemer Enters. . ........ ...ttt 440
Tvrz, Inre Estate of .. ... .. i i i e e s 991
Vlasic Foods International v.Lecuona  ............ ... ... ... ... ... 397
Vopalka v. Abraham  ......... .. ... . . i 737
Weinand v. Weinand . ... ... ... e e 146
WSS V. WEISS ...ttt i e et i e e e 1015
Wermer Enters.; Turney v. ... ... i e e 440

White v. Board of Regents  ........... ... .. i 26






LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-99-385: Loeffler v. Loeffler. Affirmed. Stephan, J. See
memorandum opinion.

No. S-99-440: State v. Warren. Affirmed. Per Curiam.

No. S-99-804: Thompson v. Nebraska Dept. of Correctional
Servs. Appeal dismissed. Stephan, J. See memorandum opinion.

No. S-99-852: Schmidt v. Farm Bureau Ins. Co. Appeal
dismissed. Stephan, J.

No. S-99-1027: Cornbelt Chemical Co. v. South Branch
Fertilizer. Affirmed in part, and in part reversed and remanded
for further proceedings. Stephan, J. See memorandum opinion.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-36-001: In re Petition to Amend Rules Creating,
Controlling & Regulating NSBA. Petition to amend rules cre-
ating, controlling and regulating the Nebraska State Bar
Association regarding bar dues is granted.

No. S-99-817: State v. McDonald. Motion of appellee for
summary affirmance sustained; judgment affirmed. See rule
7B(2).

No. $-99-999: In re Estate of Dickerson. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed with preju-
dice, each party to pay own costs.

No. S-99-1362: State v. Grieser. Affirmed. See rule 7A(1)
and State v. Neiss, 260 Neb. 691, 619 N.W.2d 222 (2000).

No. S-00-062: State v. Wermers. Motion of appellee for
summary dismissal sustained. See rule 7B(1).

No. S-00-063: State v. Adams. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-00-094: Great Platte River Road Mem. Found. v.
Board of Supervisors. Stipulation allowed; appeal dismissed
with prejudice at costs of appellant.

No. S-00-130: In re Interest of Stephanie M. & Joseph M.
Motion of appellee for summary dismissal sustained. See rule
7B(1).

No. S-00-203: State v. Scott. Affirmed. See rule 7A(1) and
State v. Neiss, 260 Neb. 691, 619 N.W.2d 222 (2000).

No. S-00-209: State v. Ruppert. Affirmed. See rule 7A(1)
and State v. Neiss, 260 Neb. 691, 619 N.W.2d 222 (2000).

No. S-00-228: Brandon v. Nebraska Dept. of Correctional
Servs. By order of the court, appeal dismissed for failure to file
briefs.

No. S-00-394: State v. Ronald J. Ericksen, Jr. Motion of
appellee for summary affirmance sustained; judgment affirmed.
See rule 7B(2).

No. S-00-497: Melick v. Schmidt. Stipulation allowed;
appeal dismissed.
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No. S-00-551: D666 v. Planned Parenthood of Lincoln.
Motion of appellee for summary dismissal sustained. See rule
7B(1).

No. S-00-554: Karr v. Department of Motor Vehicles.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-00-677: State v. Brown. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-00-731: Thompson v. Likes. Appeal dismissed as
Judge Likes has complied with alternative writ.

No. S-00-816: Thompson v. Kiewit Constr. Co. Stipulation
allowed; appeal dismissed, each party to pay own costs.

No. S-00-983: State v. Campbell. Cause not having been
shown, appeal dismissed for lack of jurisdiction. See rule 7A(2).
See, also, Smith v. Robbins, 528 U.S. 259, 120 S. Ct. 746, 145
L. Ed. 2d 756 (2000); Anders v. California, 386 U.S. 738, 87 S.
Ct. 1396, 18 L. Ed. 2d 493 (1967).

No. S-00-1048: State v. Hall. Appeal dismissed. See rule
7A(2). Appeal not timely filed.

No. S-00-1148: State v. Bykerk. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-98-623: Schafersman v. Agland Coop. Petition of
appellant for further review sustained on July 25, 2000.

No. A-98-866: City of Lincoln v. Nebraska Pub. Power
Dist., 9 Neb. App. 465 (2000). Petition of appellee for further
review overruled on September 27, 2000.

No. A-98-899: In re Application of Powder River Trans.
Petition of appellant for further review overruled on September
27, 2000.

No. A-98-929: Geiger v. Eco Water Systems. Petition of
appellant for further review overruled on July 25, 2000.

Nos. A-98-1182, A-98-1183: Fauss v. Norfolk Big Red
Bottle Shop. Petition of appellees for further review overruled
on December 20, 2000.

No. $-98-1213: State v. Wright. Petition of appellant for fur-
ther review sustained on November 1, 2000.

No. A-98-1270: Amateis v. City of Bridgeport. Petition of
appellant for further review overruled on August 23, 2000.

No. A-98-1314: Wolters v. Johnson. Petition of appellant for
further review overruled on October 12, 2000.

No. A-98-1371: State v. Thompson. Petition of appellant for
further review overruled on September 7, 2000.

No. A-99-002: State v. Schmidt, 9 Neb. App. 500 (2000).
Petition of appellant for further review overruled on September
20, 2000.

No. A-99-028: In re Estate of Morris. Petition of appellants
for further review overruled on July 12, 2000.

No. A-99-044: Washington Cty. Real Estate v. Breithaupt.
Petition of appellant for further review overruled on July 25,
2000.

No. A-99-124: Wiseman v. Wiseman. Petition of appellant
for further review overruled on September 7, 2000.

Nos. S-99-138, S-99-139: Adams v. State. Petition of
appellee for further review sustained on November 1, 2000.
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XXvi PETITIONS FOR FURTHER REVIEW

Nos. A-99-210, A-99-211: Dellinger v. Omaha Pub. Power
Dist., 9 Neb. App. 307 (2000). Petition of appellant for further
review overruled on September 27, 2000.

No. A-99-212: Sarpy Cty. Bd. of Comrs. v. Sarpy Cty.
Land Reutil., 9 Neb. App. 552 (2000). Petition of appellant for
further review overruled on September 27, 2000.

No. A-99-297: Shelton v. Shelton. Petition of appellee
Holmes for further review overruled on July 12, 2000.

No. A-99-329: Appel v. Appel. Petition of appellant for fur-
ther review overruled on September 27, 2000.

No. A-99-340: State v. Sims. Petition of appellant for further
review overruled on July 12, 2000.

No. A-99-345: Beachy v. Glathar. Petition of appellant for
further review overruled on October 12, 2000.

No. $-99-374: Hagan v. Upper Republican NRD, 9 Neb.
App. 289 (2000). Petition of appellee for further review sus-
tained on November 15, 2000.

No. A-99-396: Swisher v. Midwest Partitions. Petition of
appellee for further review overruled on July 12, 2000.

No. A-99-418: State v. Ybarra, 9 Neb. App. 230 (2000).
Petition of appellee for further review overruled on September
7, 2000.

No. A-99-421: Parr v. Florence Drug, Inc. Petition of appel-
lant for further review overruled on August 23, 2000.

No. A-99-444: In re Interest of Destiny H. & Suede H.
Petition of appellant for further review overruled on September
13, 2000.

No. A-99-444: In re Interest of Destiny H. & Suede H.
Petition of appellee for further review overruled on September
13, 2000.

No. A-99-459: State v. Gafford. Petition of appellant for fur-
ther review overruled on September 13, 2000.

No. A-99-471: State v. Burchard. Petition of appellant for
further review overruled on July 12, 2000.

No. A-99-473: Tschida v. Medical Enters., Inc. Petition of
appellant for further review overruled on August 23, 2000.

No. A-99-480: Journal Broadcast Group v. Spaghetti
Works. Petition of appellant for further review overruled on
December 13, 2000.



PETITIONS FOR FURTHER REVIEW xxvii

No. A-99-480: Journal Broadcast Group v. Spaghetti
Works. Petition of appellee for further review overruled on
December 13, 2000.

No. $-99-498: Kirwan v. Chicago Title Ins. Co., 9 Neb.
App. 372 (2000). Petition of appellant for further review sus-
tained on December 13, 2000.

No. A-99-514: Harris v. Abramson. Petition of appellant for
further review overruled on October 12, 2000.

No. A-99-545: Johnson v. Wolford. Petition of appellant for
further review overruled on August 23, 2000.

No. A-99-545: Johnson v. Wolford. Petition of appellee for
further review overruled on August 23, 2000.

No. A-99-583: Powers v. Werner Enters., Inc. Petition of
appellant for further review overruled on September 20, 2000.

No. A-99-605: Muia v. Blank. Petition of appellant for fur-
ther review overruled on November 22, 2000. '

No. A-99-613: Maloley v. Glinsmann. Petition of appellant
for further review overruled on October 12, 2000.

No. A-99-630: In re Estate of Ellis, 9 Neb. App. 598 (2000).
Petition of appellant for further review overruled on November
22, 2000. '

No. A-99-640: In re Interest of Christmas W. et al. Petition
of appellant for further review overruled on July 12, 2000.

No. A-99-644: Fernau v. Fernau. Petition of appellant for
further review overruled on August 23, 2000.

No. S-99-663: Wooldridge v. Wooldridge. Petition of appel-
lant for further review overruled on November 29, 2000.

No. S-99-663: Wooldridge v. Wooldridge. Petition of appel-
lee for further review sustained on November 29, 2000.

No. $-99-673: Bates v. Design of the Times, Inc., 9 Neb.
App. 260 (2000). Petition of appellant for further review sus-
tained on August 23, 2000.

No. S-99-708: Maxwell v. Montey. Petition of appellants for
further review sustained on October 17, 2000.

No. A-99-712: Clark v. Clark. Petition of appellant for fur-
ther review overruled on July 12, 2000.

No. S-99-760: Steele v. Sedlacek. Petition of appellant for
further review sustained on December 20, 2000.



xxviii PETITIONS FOR FURTHER REVIEW

No. A-99-770: State v. Cole. Petition of appellant for further
review overruled on August 23, 2000.

No. A-99-779: Waschinek v. Beers. Petition of appellee for
further review overruled on September 13, 2000.

No. A-99-781: State v. Beach. Petition of appellant for fur-
ther review overruled on September 7, 2000.

No. A-99-795: Guzman v. IBP, inc. Petition of appellee for
further review overruled on October 25, 2000.

No. A-99-831: Gorup v. Hawkins Constr. Co. Petition of
appellant for further review overruled on July 12, 2000.

No. A-99-838: State v. Seckinger. Petition of appellant for
further review overruled on September 20, 2000.

No. A-99-854: James Neff Kramper Family Farm v. Beef
Products, Inc. Petition of appellant for further review overruled
on November 22, 2000.

No. A-99-854: James Neff Kramper Family Farm v. Beef
Products, Inc. Petition of appellee for further review overruled
on November 22, 2000.

No. S-99-893: Vopalka v. Abraham, 9 Neb. App. 285
(2000). Petition of appellant for further review sustained on July
25, 2000.

No. A-99-919: State v. Glass. Petition of appellant for further
review overruled on October 17, 2000.

No. A-99-926: Malleck v. Dow Chemical Co. Petition of
appellee for further review overruled on December 20, 2000.

No. A-99-935: Bennington Company v. Westergard.
Petition of appellants for further review overruled on November
15, 2000.

No. A-99-945: Hauptman, O’Brien v. American Fam. Ins.
Petition of appellant for further review overruled on October 12,
2000.

No. S-99-968: State v. Gangahar, 9 Neb. App. 205 (2000).
Petition of appellee for further review sustained on July 25,
2000.

No. A-99-973: Hoppes v. Board of Regents. Petition of
appellant for further review overruled on September 20, 2000.

No. A-99-985: State v. Hansen. Petition of appellant for fur-
ther review overruled on November 22, 2000.



PETITIONS FOR FURTHER REVIEW xxix

No. A-99-994: In re Interest of Tyler P. et al. Petition of
appellant for further review overruled on September 13, 2000.

No. A-99-994: In re Interest of Tyler P. et al. Petition of
appellee for further review overruled on October 235, 2000.

No. A-99-1000: Rader v. Jajdelski. Petition of appellant for
further review overruled on September 13, 2000.

No. A-99-1005: State v. Navarette. Petition of appellee for
further review overruled on November 22, 2000.

No. A-99-1012: James Neff Kramper Family Farm v. City
of South Sioux City. Petition of appellant for further review
overruled on November 29, 2000.

No. S-99-1022: State v. Gutierrez, 9 Neb. App. 325 (2000).
Petition of appellant for further review sustained on December
20, 2000. .

No. A-99-1047: Lucas v. Dahlke. Petition of appellant for
further review overruled on September 20, 2000.

No. A-99-1055: In re Estate of Trowbridge. Petition of
appellant for further review overruled on December 13, 2000.

No. A-99-1077: Tyler v. Hopkins. Petition of appellant for
further review overruled on August 23, 2000.

No. A-99-1083: Stein v. Nider. Petition of appellee for fur-
ther review overruled on December 20, 2000.

No. S-99-1084: Hageman v. BioNebraska, Inc. Petition of
appeliee for further review sustained on November 1, 2000.

No. S-99-1118: Blizzard v. Chrisman’s Cash Register Co.
Petition of appellant for further review sustained on November
1, 2000.

No. A-99-1119: Maas v. Maas. Petition of appellant for fur-
ther review overruled on November 15, 2000.

No. A-99-1130: State v. Willard. Petition of appellant for
further review overruled on December 13, 2000.

No. A-99-1144: Al-Timimi v. Al-Timimi. Petition of appel-
lant for further review overruled on December 20, 2000.

No. A-99-1151: State v. Hanus. Petition of appellant for fur-
ther review overruled on November 1, 2000.

No. A-99-1152: State v. Werkmeister. Petition of appellant
for further review overruled on October 17, 2000.

Nos. A-99-1159, A-99-1160: State v. Abbink. Petition of
appellant for further review overruled on September 7, 2000.



XXX PETITIONS FOR FURTHER REVIEW

No. A-99-1162: Vecchio v. Vecchio. Petition of appellant for
further review overruled on September 7, 2000.

No. A-99-1175: State v. Jesseph. Petition of appellee for fur-
ther review overruled on October 12, 2000.

No. A-99-1185: State v. Furnas. Petition of appellant for fur-
ther review overruled on July 12, 2000.

No. A-99-1194: State v. Welch. Petition of appellant for fur-
ther review overruled on November 1, 2000.

No. A-99-1231: State v. Ott. Petition of appellant for further
review overruled on September 20, 2000.

No. A-99-1234: State v. McArthur. Petition of appellant for
further review overruled on August 23, 2000.

No. A-99-1247: State v. Warburton. Petition of appellee for
further review overruled on September 27, 2000.

No. A-99-1248: State v. Bates. Petition of appellee for fur-
ther review overruled on July 12, 2000.

No. A-99-1254: Nelsen v. Grzywa, 9 Neb. App. 702 (2000).
Petition of appellant for further review overruled on December
20, 2000. '

No. A-99-1296: State v. Miller, 9 Neb. App. 617 (2000).
Petition of appellant for further review overruled on October 17,
2000.

No. A-99-1314: State v. Novak. Petition of appellant for fur-
ther review overruled on September 27, 2000.

No. A-99-1322: Broberg v. Wal-Mart Stores, Inc. Petition
of appellant for further review overruled on November 15, 2000.

No. A-99-1322: Broberg v. Wal-Mart Stores, Inc. Petition
of appellee for further review overruled on November 15, 2000.

No. A-99-1330: Prater v. Hopkins. Petition of appellant for
further review overruled on July 25, 2000.

No. A-99-1340: State v. Scott. Petition of appellant for fur-
ther review overruled on November 22, 2000.

No. §-99-1362: State v. Grieser. Petition of appellant for
further review sustained on August 23, 2000.

No. A-99-1383: Bean v. Maplewood Care Center. Petition
of appellant for further review overruled on September 20, 2000.

No. A-99-1389: Gorman v. Dude’s Steak House. Petition of
appellee for further review overruled on November 22, 2000.



PETITIONS FOR FURTHER REVIEW xxxi

No. A-99-1409: In re Interest of Jennifer F. & Kaylee C.
Petition of appellant for further review overruled on July 12,
2000.

No. A-99-1462: State v. Groteluschen. Petition of appellant
for further review overruled on November 29, 2000.

No. A-00-001: State v. Overton. Petition of appellant for fur-
ther review overruled on November 20, 2000.

No. A-00-005: State v. Vonseggern. Petition of appellant for
further review overruled on September 27, 2000.

No. A-00-070: State v. West. Petition of appellant for further
review overruled on September 20, 2000.

No. A-00-075: VanDeMark v. City of Grand Island.
Petition of appellant for further review overruled on October 25,
2000.

No. A-00-093: State v. Strange Owl. Petition of appellant for
further review overruled on August 23, 2000.

Nos. A-00-099, A-00-100: State v. McKimmey. Petition of
appellant for further review overruled on August 23, 2000.

No. A-00-120: In re Estate of Wahrman. Petition of appel-
lant for further review overruled on November 15, 2000.

No. S-00-138: State v. Rubio. Petition of appellant for fur-
ther review sustained on December 13, 2000.

No. A-00-151: Melroy v. Kawasaki Motors Mfg. Corp.
Petition of appellant for further review overruled on December
20, 2000.

No. A-00-173: State v. Robben. Petition of appellant for fur-
ther review overruled on August 14, 2000.

No. A-00-174: State v. Moore. Petition of appellant for fur-
ther review overruled on September 20, 2000.

No. S-00-209: State v. Ruppert. Petition of appellant for fur-
ther review sustained on September 13, 2000.

No. A-00-225: Tyler v. Department of Corr. Servs. Petition
of appellant for further review overruled on September 7, 2000.

No. A-00-318: Gould v. Department of Motor Vehicles.
Petition of appellant for further review overruled on October 12,
2000.

No. S-00-325: State v. Roberts. Petition of appellant for fur-
ther review sustained on October 12, 2000.



xxxii PETITIONS FOR FURTHER REVIEW

No. A-00-330: State v. Brown. Petition of appellant for fur-
ther review overruled on December 6, 2000.

No. A-00-371: Coulson v. Nebraska Bd. of Parole. Petition
of appellant for further review overruled on October 17, 2000.

No. A-00-425: In re Estate of Sidles. Petition of appellant
for further review overruled on November 15, 2000.

No. A-00-428: State v. Churchill. Petition of appellant for
further review overruled on October 12, 2000.

No. A-00-456: State v. Pierce. Petition of appellant for fur-
ther review overruled on December 13, 2000.

No. A-00-457: State v. Taylor. Petition of appellant for fur-
ther review overruled on December 13, 2000.

No. A-00-472: State v. VanNatter. Petition of appellant for
further review overruled on October 25, 2000.

No. A-00-476: Hunt v. Clarke. Petition of appellant for fur-
ther review overruled on December 20, 2000.

No. S-00-492: Foote v. O’Neill Packing. Petition of appel-
lant for further review sustained on December 20, 2000.

No. A-00-527: State v. Krutilek. Petition of appellant for
further review overruled on November 15, 2000.

No. A-00-549: New Tek Mfg. v. Beehner. Petition of appel-
lant for further review overruled on September 20, 2000.

No. A-00-577: State v. Brown. Petition of appellant for fur-
ther review overruled on December 20, 2000.

No. A-00-768: State v. Moore. Petition of appellant for fur-
ther review overruled on September 27, 2000.

No. A-00-769: State v. Harper. Petition of appellant for fur-
ther review overruled on October 25, 2000.

No. A-00-789: State v. Akins. Petition of appellant for fur-
ther review overruled on December 13, 2000.

No. A-00-920: State v. Stapleton. Petition of appellant for
further review overruled on November 15, 2000.



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

LoNNIE NICKELL, APPELLANT, V. JOHN RUSSELL, INDIVIDUALLY,
AND JOHN RUSSELL AND DENNIS PESTAL, A PARTNERSHIP, REAL
NAME UNKNOWN, APPELLEES.

614 N.W.2d 349

Filed July 21, 2000. No. S-98-772.

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis-
cretion is a factor only when the rules make such discretion a factor in determining
admissibility.
Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case,
the admission or exclusion of evidence must unfairly prejudice a substantial right of
the litigant complaining about evidence admitted or excluded.
Rules of Evidence. Neb. Rev. Stat. § 27-106 (Reissue 1995) is concerned with the
danger of admitting a statement out of context, and additional evidence is admissible
only if it qualifies or explains the previous testimony.
___. Under Neb. Rev. Stat. § 27-106 (Reissue 1995), when evidence proffered by
counsel leaves a false impression, the trial court may in its discretion allow the use
of otherwise inadmissible evidence to clarify or complete an issue opened up by that
counsel.
Trial: Evidence: Appeal and Error. An ermoneous exclusion of evidence is
reversible only if the complaining litigant was prejudiced by the exclusion of such
evidence.
Rules of Evidence: Testimony: Hearsay. Neb. Rev. Stat. § 27-804(2)(a) (Reissue
1995) provides a statutory exception to the hearsay rule for former testimony falling
within its parameters because the opportunity for cross-examination, the administer-
ing of an oath, the solemnity of the occasion, and the accuracy of modem methods of
lecordmg testimony all combine to give former testimony a high degree of reliability.
— . Prior testimony within the ambit of Neb. Rev. Stat. § 27-804(2)(a)
(Relssue 1995) is not to be excluded by the hearsay rule.
Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) the plain-
tiff fails to protect himself or herself from injury, (2) the plaintiff’s conduct concurs
and cooperates with the defendant’s actionable negligence, and (3) the plaintiff’s
conduct contributes to the plaintiff’s injuries as a proximate cause.
Negligence: Proof. A defendant is entitled to judgment as a matter of law under the
slight-gross comparison of Neb. Rev. Stat. § 25-21,185 (Reissue 1995) for actions
accruing before February 8, 1992, if he or she proves that (1) a plaintiff’s contribu-
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tory negligence was more than slight as a matter of law or (2) the defendant’s negli-
gence was not gross in comparison to the plaintiff’s negligence as a matter of law.

10. Negligence: Juries. If reasonable minds might draw different conclusions from the
facts adduced at trial, the issues of negligence and contributory negligence are for the
Jury.

11. Negligence: Evidence: Juries. When substantial evidence shows that the plaintiff
contributed to a collision, the issue of contributory negligence should be considered
by the jury.

12. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a cause
that produces a result in a natural and continuous sequence, and without which the
result would not have occurred.

13. Negligence: Tort-feasors: Liability. The doctrine that an intervening act cuts off a tort-
feasor’s liability comes into play only when the intervening cause is not foreseeable.

14. Negligence. To constitute want of due care on the part of a party, it is not necessary
that the party should have anticipated the exact harm which occurred; it is sufficient
that the party knew or should have known that substantial injury was likely to result
from his or her act.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Reversed and remanded for a new
trial.

William A. Wieland and Jeffry D. Patterson, of Healey &
Wieland Law Firm, for appellant.
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Wolfe, Snowden, Hurd, Luers & Ahl, for appellee John Russell.
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GERRARD, J.
INTRODUCTION

This personal injury case, which is before us for the second
time, see Nickell v. Russell, 247 Neb. 112, 525 N.W.2d 203
(1995) (Nickell I), involves an accident in which the defendant
John Russell, while operating a pickup truck close to midnight
on June 28, 1986, in rural Lancaster County, Nebraska, struck
and injured the plaintiff, Lonnie Nickell. Nickell was lying
down in approximately the middle of a gravel road. In Nickell I,
the district court had directed a verdict that Russell was negli-
gent as a matter of law and that Nickell was not contributorily
negligent and, thereafter, entered judgment pursuant to a jury
verdict for Nickell in the amount of $600,000. On appeal, we
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held that under the range of vision rule, Russell was negligent as
a matter of law because Russell had observed an object in his
path and that no exception to the rule was applicable because
Russell saw the object (Nickell’s body) in time to avoid it.
Nickell I. This court, however, determined that there was suffi-
cient evidence from which a jury could reasonably infer that
Nickell acted negligently by lying down on the gravel road; con-
sequently, we decided that a jury question was presented regard-
ing Nickell’s contributory negligence. Id.

We, therefore, affirmed the judgment of the district court in
part, and in part reversed the judgment and remanded the cause
to the district court for a new trial based on our conclusions. Id.
The evidence adduced upon retrial of this matter was similar, in
many respects, to the evidence adduced in the first trial. Thus,
we will set forth only those facts which are pertinent to the
issues raised in the instant appeal. The reader may refer to
Nickell I, as necessary, for a more complete description of the
first trial and the reasons for our decision therein.

SECOND TRIAL: FACTUAL AND
PROCEDURAL BACKGROUND

Nickell had filed a petition sounding in negligence against
Russell in his individual capacity and against Russell and
Dennis Pestal as a partnership. There is no issue on appeal as to
the matter of the partnership liability.

Nickell’s petition alleged that on June 28, 1986, Russell
failed to maintain a proper lookout and failed to keep his pickup
truck under reasonable control when he struck Nickell with his
pickup truck on West Princeton Road, a rural county road in
Lancaster County which runs east and west. Nickell further
alleged that as a result of Russell’s negligence, Nickell suffered
an amputation of his right arm, a fractured right leg, a fractured
pelvis, a closed head injury, and psychological damage. Nickell
sought medical expenses, as well as general damages for pain
and suffering, disability, and disfigurement.

Russell asserted in his answer that Nickell’s own negligent
acts and omissions proximately caused and contributed to
Nickell’s injuries. Specifically, Russell alleged that Nickell lay
down in the road after dark when he knew or should have known
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that motor vehicles might be using the roadway and that Nickell
failed to maintain a proper lookout. Russell also alleged that
Nickell knew or should have known that Nickell would be diffi-
cult to see in his reclining position. Further, Russell alleged that
Nickell assumed the risk of being struck by a vehicle because
Nickell knew and appreciated the danger of reclining on the
road while tired, that Nickell voluntarily and deliberately
exposed himself to the danger, and that Nickell’s own actions
proximately caused his injuries.

The following evidence was adduced at the second trial: On
June 28, 1986, at some time after 10 p.m., Nickell sneaked out
of his parents’ farmhouse and headed south across a field to
West Princeton Road. Nickell went to the south side of the road
and stood in the ditch, awaiting the arrival of two friends.
Nickell became tired of standing and decided to sit down; even-
tually, he grew tired of sitting and decided to lie down on the
gravel pile along the road. Nickell lay down with his legs along
the south side of the road, a position from which he could see
approximately a quarter of a mile to the east. The next thing
Nickell recalled was waking up in the hospital.

As it extends past the Nickells’ property, West Princeton
Road contains a rather large hill to the east of the Nickells’ prop-
erty, in addition to a long, gradual hill which crests to the west
of the property. Nickell lay down between the crests of the two
hills, at a place subsequently determined to be on the gradual
incline toward the crest of the hill to the west of the Nickells’
property. At trial, Nickell acknowledged the danger of his deci-
sion to lie down on the side of the road.

Immediately prior to the accident, Russell was driving west-
bound on West Princeton Road at approximately 35 to 40 miles
per hour. Russell testified that he first became aware of some-
thing in the roadway as he “felt [himself] going up a hill”
Russell indicated where he first noticed the object in the road-
way and marked that location on a photograph introduced at
trial. The evidence reveals that the incline actually started to the
east of the point marked by Russell on the photograph, but that
the road in the area was relatively flat.

Russell testified that his initial observations of the “object” in
the roadway led him to believe that it was either trash, a board,
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a pile of rags, or something of a similar nature. Russell esti-
mated that approximately 3 to 4 seconds elapsed between the
time he first saw the object until it disappeared under the hood
of his vehicle. As he neared the object, Russell applied his
brakes and swerved in an attempt to avoid hitting the object with
his wheels, but elected not to abruptly apply his brakes or to turn
sharply because he did not want to roll his vehicle or to grind the
object beneath it. Just before the object disappeared under the
hood of his vehicle, Russell realized it was a human form. The
record shows that Russell at no time consumed alcohol on the
day of the accident.

After running over Nickell, Russell turned around and went
to see what had happened; he saw Nickell lying on the road with
his right arm completely severed from his body. Russell put
Nickell and his severed arm in the bed of Russell’s pickup truck
and began driving eastbound on West Princeton Road, when he
encountered two teenagers in a car backing out of the Nickells’
driveway. Russell requested the assistance of the two teenagers
and was advised that the nearest medical facility was the Crete
hospital, to which Russell proceeded with Nickell. While at the
Crete hospital, Russell spoke to Paul Jacobsen, a sergeant with
the Lancaster County sheriff’s office, who was investigating the
accident.

Jacobsen memorialized his investigation and some conclusions
reached therefrom in an accident report, which report assisted him
in his testimony at the first trial in this matter. Portions of
Jacobsen’s testimony from the first trial were read into evidence
in the instant case, as Jacobsen died prior to the second trial.
Those portions of Jacobsen’s testimony pertinent to the resolution
of this appeal are more fully developed in our analysis.

Expert witness James Summers, a consulting engineer, pre-
pared an accident reconstruction study for Nickell. In that role,
Summers conducted a land survey in which he located various
points, including the point 400 feet east of the point of impact at
which West Princeton Road begins to incline. With reference to
the crucial issue of perception, Summers testified about tests he
had conducted on West Princeton Road in June 1990, during
which he used Russell’s pickup truck to see if its headlights were
such that Russell could not have detected an object lying in the
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roadway at night. Summers placed upon the roadway a man-
nequin dressed in clothing similar to that worn by Nickell on the
night of the accident and determined that the object began to be
illuminated from 400 feet away. During cross-examination,
Summers conceded that misidentification and perception affect
how a driver reacts to an object in the roadway and that people
generally react quicker to expected objects in the roadway.

Dr. John Flowers, a professor of psychology at the University
of Nebraska-Lincoln, testified on behalf of Russell regarding the
perception issue. Flowers’ specialty areas include human infor-
mation processing, cognitive processes, and human performance.
Flowers testified that a lack of expectancy is a key part of human
perception and that unexpected objects may take up to twice as
long to identify as expected objects. Flowers also asserted that
perception is affected if a person observes objects while moving
and that such perceptions generally are not as accurate as if that
same person observed the same objects while stationary.
According to Flowers, the dark blue shirt and denim jeans worn
by Nickell on the night of the accident would not have created a
high degree of contrast with the surface of West Princeton Road.

After the defense rested, Nickell made a motion to strike
Russell’s testimony based on the ground that the previous testi-
mony Russell had given in depositions and at the first trial
revealed that his testimony at this second trial was altered to
meet the exigencies of the case. Shortly after Nickell’s motion,
Russell made a motion for a directed verdict on the issue of
Nickell’s contributory negligence. Nickell contended that the
issue of contributory negligence should not be submitted to the
jury, arguing that the evidence was insufficient to do so. Both
motions were overruled by the district court, and the issue of
Nickell’s contributory negligence was submitted to the jury. The
jury returned a verdict in favor of Russell, from which Nickell
timely appealed. We moved the case to our docket pursuant to
our authority to regulate the dockets of the appellate courts.
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENTS OF ERROR
Nickell alleges, renumbered, that the district court erred in (1)
sustaining Russell’s hearsay objection to the prior testimony of
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Jacobsen, (2) submitting the issue of Nickell’s contributory neg-
ligence to the jury, (3) overruling Nickell’s motion to strike
Russell’s testimony, (4) excluding an exhibit offered to impeach
Flowers, (5) admitting the opinions of Flowers, and (6) failing
to give either of Nickell’s proposed jury instructions regarding
burden of proof.

STANDARD OF REVIEW

(1,2] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is a factor only
when the rules make such discretion a factor in determining
admissibility. Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 611
N.W.2d 409 (2000). To constitute reversible error in a civil case,
the admission or exclusion of evidence must unfairly prejudice
a substantial right of the litigant complaining about evidence
admitted or excluded. Blue Valley Co-op v. National Farmers
Org., 257 Neb. 751, 600 N.W.2d 786 (1999); Sacco v.
Carothers, 257 Neb. 672, 601 N.W.2d 493 (1999). See, also,
Neb. Rev. Stat. § 27-103 (Reissue 1995).

ANALYSIS

§ 27-106: RULE OF COMPLETENESS
Nickell asserts in his first assignment of error that the district
court erred in sustaining Russell’s hearsay objection to the read-
ing of certain portions of Jacobsen’s testimony from the first
trial. As noted earlier, Jacobsen is deceased and portions of his
testimony from the first trial were read into evidence in the
instant case. Nickell contends that certain parts of Jacobsen’s
testimony were read into evidence by Russell and that other por-
tions of Jacobsen’s testimony, offered by Nickell, should have
been admitted under either Neb. Rev. Stat. § 27-106 (Reissue
1995) (rule of completeness) or Neb. Rev. Stat. § 27-804(2)(a)
(Reissue 1995). We agree and, for the reasons that follow, con-
clude that Nickell is entitled to a new trial.

[3,4] Section 27-106 provides in pertinent part:
(1) When part of an act, declaration, conversation or
writing is given in evidence by one party, the whole on the
same subject may be inquired into by the other. . . . When
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a detached act, declaration, conversation or writing is
given in evidence, any other act, declaration or writing
which is necessary to make it fully understood, or to
explain the same, may also be given in evidence.

(2) The judge may in his discretion either require the
party thus introducing part of a total communication to
introduce at that time such other parts as ought in fairness
to be considered contemporaneously with it, or may permit
another party to do so at that time.

We extensively discussed the rule of completeness, § 27-106, in
State v. Schrein, 244 Neb. 136, 504 N.W.2d 827 (1993), and
explained that § 27-106 is a rule that comes into play when a
statement is admitted into evidence out of context. Because
§ 27-106 is concerned with the danger of admitting certain state-
ments taken out of context, we stated that “additional evidence
is admissible only if it qualifies or explains the previous testi-
mony.” 244 Neb. at 143, 504 N.W.2d at 832. This court also
stated in State v. Schrein that under § 27-106, when evidence
proffered by defense counsel “leaves a false impression, the trial
court may allow the use of otherwise inadmissible evidence to
clarify or complete an issue opened up by defense counsel” 244
Neb. at 143, 504 N.W.2d at 832. Further, § 27-106 may allow
the admission of “explaining matter that otherwise might not
have been admissible as hearsay, opinion, or the like.” 244 Neb.
at 144, 504 N.W.2d at 832.

In the instant case, Russell introduced a portion of Jacobsen’s
testimony from the first trial which indicated that the collision
occurred in the middle of the traveled portion of the road and
that there was no indication that Russell had traveled anywhere
other than in the middle portion of the gravel road. Russell also
introduced into evidence another portion of Jacobsen’s testi-
mony which suggests that any motorist would be surprised to
see someone lying on the road in the middle of the night and that
“deceleration marks were not of enough length to indicate any
great or excessive speed.” After Russell read into evidence the
foregoing statements of Jacobsen, Nickell proffered Jacobsen’s
ultimate conclusion that “[d]ue to the dry and normal road con-
ditions existing at the time, it is this deputy’s opinion that Mr.
Russell immediately recognized the object, as being a danger or
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a danger to himself, there would have been adequate time for
him to stop or take other evasive action.” When Nickell offered
this portion of Jacobsen’s testimony, the court sustained
Russell’s hearsay objection and did not allow the testimony to
be read to the jury.

Those portions of Jacobsen’s testimony offered by Russell,
and admitted into evidence, would suggest to the jury that
Jacobsen, a neutral investigating officer, had concluded that the
accident was due only in slight part, if any, to Russell’s negli-
gence. That portion of Jacobsen’s testimony offered by Nickell,
however, would suggest to the jury that Jacobsen may have ulti-
mately reached a different conclusion, i.e., that Russell had ade-
quate time to avoid colliding with Nickell. In other words,
Nickell attempted to offer portions of Jacobsen’s testimony that
would qualify and explain those portions of Jacobsen’s testi-
mony read into evidence by Russell. Based on § 27-106, we con-
clude that the district court abused its discretion in precluding
that portion of Jacobsen’s prior testimony offered to be read into
evidence by Nickell.

[5] Of course, the district court’s erroneous exclusion of
Jacobsen’s testimony is reversible only if Nickell was preju-
diced by the exclusion of Jacobsen’s testimony. See, Blue Valley
Co-op v. National Farmers Org., 257 Neb. 751, 600 N.W.2d 786
(1999); Hoover v. Burlington Northern RR. Co., 251 Neb. 689,
559 N.W.2d 729 (1997). See, also, § 27-103. Since this action
accrued prior to February 8, 1992, we note that Nickell would
be barred from recovery if his contributory negligence was more
than slight and Russell’s negligence was not gross in compari-
son. See Neb. Rev. Stat. § 25-21,185 (Reissue 1995). The dis-
trict court’s ruling certainly affects substantial rights of Nickell,
as those portions of Jacobsen’s testimony which were admitted
at trial were taken out of context and suggest that Russell was
only slightly negligent, if negligent at all. Nickell sought to
place Jacobsen’s testimony back into context by informing the
jury that Jacobsen’s ultimate conclusion was that Russell may
have had adequate time to stop his vehicle prior to the accident.
The district court’s ruling did not allow the jury to fully evalu-
ate Jacobsen’s testimony from the first trial and unfairly preju-
diced Nickell’s rights. We determine that those portions of
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Jacobsen’s testimony in Nickell’s offer of proof were admissible
under § 27-106, in order to fully explain those portions of
Jacobsen’s testimony introduced by Russell, and the district
court’s ruling to the contrary constitutes reversible error. Thus,
Nickell is entitled to a new trial.

We find it necessary to briefly address the district court’s
exclusion of portions of Jacobsen’s testimony as hearsay, since
Russell contends that the offending portion of Jacobsen’s testi-
mony was “hearsay within hearsay,” i.e., the portion of Jacobsen’s
testimony offered by Nickell consists of Jacobsen’s reading from
his police report. While “[t]he proffer of . . . testimony given at
another trial [does raise] a hearsay question because live evidence
is not being offered in front of the factfinder in the case now on
trial,” 5 Jack B. Weinstein & Margaret A. Berger, Weinstein’s
Federal Evidence § 804.04[1][a] at 804-29 (2d ed. 2000), such
hearsay evidence is not to be excluded by the hearsay rule if it sat-
isfies the requirements of § 27-804(2)(a).

[6,7] Section 27-804(2)(a) provides a statutory exception to
the hearsay rule for former testimony falling within its parame-
ters because the opportunity for cross-examination, the adminis-
tering of an oath, the solemnity of the occasion, and the accu-
racy of modern methods of recording testimony all combine to
give former testimony a high degree of reliability. See, 2
McCormick on Evidence § 301 (John W. Strong 5th ed. 1999);
5 Weinstein & Berger, supra. This court has previously
acknowledged that prior testimony within the ambit of
§ 27-804(2)(a) is not to be excluded by the hearsay rule. See
State v. Evans, 212 Neb. 476, 323 N.W.2d 106 (1982).

Jacobsen’s testimony was given in a prior trial of this same
case. Jacobsen has since died, thereby rendering him unavail-
able to testify in the instant case. Because this trial involves the
same parties and identical issues as the previous trial, and
because Russell was given an adequate opportunity to cross-
examine Jacobsen and raise timely objections in that previous
trial, Jacobsen’s prior testimony was admissible under
§ 27-804(2)(a). Thus, the district court erred by sustaining
Russell’s hearsay objection to Jacobsen’s prior testimony.

Even though Russell contends that the portion of Jacobsen’s
testimony offered by Nickell was hearsay within hearsay,
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Russell’s contention in this regard is of little consequence in the
instant case. As previously set forth, § 27-106 may allow the
admission of “explaining matter that otherwise might not have
been admissible as hearsay, opinion, or the like.” State v.
Schrein, 244 Neb. 136, 144, 504 N.W.2d 827, 832 (1993).
Assuming, arguendo, that Russell is correct in his assertion that
those portions of Jacobsen’s former testimony offered by
Nickell may generally be inadmissible as hearsay within
hearsay, those statements were properly admissible in the instant
case under § 27-804(2)(a) to explain and place into accurate
context those portions of Jacobsen’s testimony offered by
Russell. See § 27-106. Consequently, Russell’s assertions are
without merit.

SUBMISSION OF CONTRIBUTORY NEGLIGENCE ISSUE

Even though our disposition requires that this cause be
remanded for a new trial and we need not reach all of the errors
assigned by Nickell, we nonetheless consider Nickell’s assertion
that contributory negligence was improperly submitted to the
jury, since the issue has recurred once and is likely to recur upon
remand.

[8-10] Nickell contends that the district court erred in sub-
mitting the issue of contributory negligence to the jury because
Russell adduced no evidence which would allow a juror to con-
clude that his lying down in the road concurred with Russell’s
negligently failing to stop or turn. We begin our analysis by not-
ing that a plaintiff is contributorily negligent if (1) the plaintiff
fails to protect himself or herself from injury, (2) the plaintiff’s
conduct concurs and cooperates with the defendant’s actionable
negligence, and (3) the plaintiff’s conduct contributes to the
plaintiff’s injuries as a proximate cause. Baldwin v. City of
Omaha, 259 Neb. 1, 607 N.W.2d 841 (2000); Humphrey v.
Burlington Northern RR. Co., 251 Neb. 736, 559 N.W.2d 749
(1997). A defendant is entitled to judgment as a matter of law
under the slight-gross comparison of § 25-21,185 for actions
accruing before February 8, 1992, if he or she proves that (1) a
plaintiff’s contributory negligence was more than slight as a
matter of law or (2) the defendant’s negligence was not gross in
comparison to the plaintiff’s negligence as a matter of law. See
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Harrison v. Seagroves, 250 Neb. 495, 549 N.W.2d 644 (1996).
However, if reasonable minds might draw different conclusions
from the facts adduced at trial, the issues of negligence and con-
tributory negligence are for the jury. Humphrey v. Burlington
Northern RR. Co., supra; Harrison v. Seagroves, supra.

We have previously affirmed the district court’s directing a
verdict in favor of Nickell on the issue of Russell’s negligence,
Nickell 1, and that remains the law of this case. The question pre-
sented by Nickell’s assignment of error is whether evidence was
adduced at trial from which reasonable minds could draw dif-
ferent conclusions as to Nickell’s contributory negligence. We
conclude that such evidence was adduced and that the issue of
Nickell’s contributory negligence was properly submitted to the
jury.

[11] The record before us readily reveals evidence very simi-
lar to that relied upon by this court in Nickell I. Nickell testified
that he lay down on the side of the road after he became tired of
standing. Further, Nickell maintained that while he was con-
cerned about traffic, he was concerned only about traffic from
the west, or the opposite direction from which Russell emerged.
We said in Nickell I, and we reiterate in this case, that
“[c]ommon sense dictates that generally it is . . . negligent to lie
down on or beside the road, oblivious to the dangers of traffic.
When substantial evidence shows that the plaintiff contributed
to the collision, the issue of contributory negligence should be
considered by the jury.” 247 Neb. at 127, 525 N.W.2d at 212.

Nickell, however, asserts that his negligence was only pas-
sive, therefore creating a condition, while Russell’s negligence
was the moving and effective cause of the accident, thereby ren-
dering the latter the sole proximate cause of his injuries.
Nickell’s argument in this regard misconstrues our proximate
cause jurisprudence and is without merit.

[12,13] We explained in Sacco v. Carothers, 253 Neb. 9,
17-18, 567 N.W.2d 299, 306 (1997), that a “proximate cause is
a cause that produces a result in a natural and continuous
sequence, and without which the result would not have
occurred.” (Emphasis in original.) Accord Baldwin v. City of
Omaha, supra. The jury could have reasonably inferred from the
evidence at trial that Nickell’s voluntarily lying down on the
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side of the road led to his personal injury in a natural and con-
tinuous sequence of events. Of course, Nickell’s negligence
alone could not have resulted in the injuries he sustained as a
result of the accident, as evinced by the district court’s instruc-
tion to the jury that Russell was negligent as a matter of law.
However, Nickell’s assertion that Russell’s negligence was an
efficient intervening cause, breaking the causal connection
between Nickell’s original negligence and his injury, is incor-
rect; “[t]he doctrine that an intervening act cuts off a tort-
feasor’s liability comes into play only when the intervening
cause is not foreseeable.” Sacco v. Carothers, 253 at 15, 567
N.W.2d at 304.

[14] As previously explained, Nickell’s testimony indicates
that he was aware of the risks posed by traffic traveling upon
West Princeton Road, yet he lay down along the side of the road
anyway. It was sufficiently foreseeable that Nickell’s lying on
the side of the road could result in his being struck by traffic
traveling thereon. To constitute want of due care on Nickell’s
part, it is not necessary that he should have anticipated the exact
harm which occurred; it is sufficient that Nickell knew or should
have known that substantial injury was likely to result from his
act. See Baldwin v. City of Omaha, 259 Neb. 1, 607 N.W.2d 841
(2000). Thus, sufficient evidence was adduced upon which a
jury could have based the conclusion that Nickell’s contributory
negligence was active at the time of the collision; his contention
that the contributory negligence issue should not have been sub-
mitted to the jury is without merit. We need not consider
Nickell’s other assigned errors.

CONCLUSION

The district court erroneously excluded those portions of
Jacobsen’s testimony Nickell sought to introduce in order to
place into context portions of the same testimony introduced by
Russell. Because this error prejudiced substantial rights of
Nickell, we reverse the judgment of the district court and
remand this matter for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.
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by the most express language or by such overwhelming implications from the text as
will leave no room for any other reasonable construction.

Actions: Contracts. The plain language of Neb. Rev. Stat. § 25-21,206 (Reissue
1995) encompasses only those matters founded upon or growing out of a contract.
Immunity: Waiver: Federal Acts: Contracts. Neb. Rev. Stat. § 25-21,206 (Reissue
1995) does not waive the State’s sovereign immunity from a suit brought against it for
alleged Fair Labor Standards Act violations when the claims are not founded upon or
growing out of the contracts themselves.

Jurisdiction: Appeal and Error. When a lower court does not have jurisdiction over
the case before it, an appellate court also lacks jurisdiction to review the merits of the
claim, issue, or question presented to the lower court.

Appeals from the District Court for Lancaster County: JEFFRE

CHEUVRONT, Judge. Appeals dismissed.

James D. McFarland, of McFarland Law Office, and Vincent

Valentino, of Angle, Murphy, Valentino & Campbell, P.C., for
appellants Douglas King et al. and Kathryn E. Carrigan.
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Don Stenberg, Attorney General, and John R. Thompson for
appellee.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

PerR CURIAM.

Douglas King, together with other Nebraska State Patrol
employees (the troopers), filed a lawsuit against the State of
Nebraska alleging that the State’s overtime policy violated the
Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 et seq.
(1994). In a separate lawsuit, John G. Carrigan, a corrections
lieutenant in the Nebraska Department of Correctional Services
(Department), similarly claimed that the State’s overtime policy
violated the FLSA. The troopers and Carrigan (hereinafter col-
lectively the appellants) moved for partial summary judgment,
asking that the district court find in their favor on the issue of the
State’s liability and that the State’s policies are willful violations
of the FLSA. Carrigan also requested that the court find in his
favor on the issue of whether he is an exempt employee under
the FLSA.

The district court for Lancaster County denied the appellants’
motions for partial summary judgment and dismissed their
respective petitions for lack of jurisdiction based on the State’s
sovereign immunity. These appeals followed and have been con-
solidated for disposition. The question presented is whether the
State has waived its sovereign immunity in suits brought to
invalidate certain contractual provisions as violative of the
FLSA. We hold that the State has not waived its sovereign
immunity in the instant cases and, therefore, dismiss the appeals
for lack of jurisdiction.

FACTUAL AND PROCEDURAL BACKGROUND

STATE PATROL TROOPERS
Appellant King and all other named plaintiffs in his suit are
Nebraska State Patrol employees. In their first petition of
December 10, 1996, the troopers alleged that State Patrol troop-
ers were required to work overtime and that the State provided
them with compensatory time off for overtime work instead of
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cash overtime pay. The troopers further alleged that to keep
compensatory time balances at a minimum, the State would uni-
laterally schedule time off for the troopers if the troopers them-
selves did not do so. The troopers alleged that as a result, com-
pensatory time balances were reduced by the State’s requiring
involuntary use of compensatory time without monetary com-
pensation. Additionally, the troopers claimed that for one or
more of the troopers, the State would set off overtime hours
worked against compensatory time used at the rate of an hour
and a half compensatory time for each hour of overtime worked
during the same pay period. As a result, the troopers’ compen-
satory time banks were not increased even though they worked
overtime without monetary compensation.

Further, the troopers alleged that three of the troopers were
promoted within the last 3 years to the rank of lieutenant and
were informed that they would be ineligible for overtime pay or
for a compensatory time bank of accrued overtime. The troopers
claimed that the State directed these three troopers to use all of
their earned compensatory time banks within 1 year of their pro-
motion or lose this earned time.

The troopers asserted that the State’s unilateral policy of forc-
ing them to use compensatory time violated 29 U.S.C. §§ 206
and 207. They alleged that the failure to compensate them for
the forced use of compensatory time was a willful violation of
these sections within the scope of 29 U.S.C § 255(a) (1994).

The troopers prayed for damages in the form of backpay for
the prior 3 years, injunctive relief to enjoin the State from
requiring the employees to schedule compensatory time off, lig-
uidated damages equal to the amount of any backpay awarded,
costs, attorney fees, and prejudgment interest. Additionally, the
troopers asked the court to declare that the State’s policies are
unlawful and constitute a willful violation of 29 U.S.C. §§ 206
and 207 and that the lieutenants are eligible to earn overtime
compensation.

The State filed a demurrer on December 16, 1996, asserting
that the court lacked jurisdiction over the State or over the subject
matter, since the State had not waived its sovereign immunity, that
there was a defect of party defendant, and that the petition did not
state facts sufficient to constitute a cause of action. The district
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court overruled this demurrer on February 7, 1997, determining
that the subject matter of the suit was an employment relationship
between the troopers and the State, which was a contractual mat-
ter. The court concluded that the State had waived its sovereign
immunity for actions arising from a contract, citing Neb. Rev.
Stat. § 25-21,206 (Reissue 1995), and Hoiengs v. County of
Adams, 245 Neb. 877, 516 N.W.2d 223 (1994).

The troopers amended their petition, with a few significant
changes. Specifically, one individual was added to the list of
troopers who were promoted to the rank of lieutenant and sub-
ject to the State’s overtime policies. The troopers also alleged
that § 10.5 of the labor contract between the State and the State
Law Enforcement Bargaining Council, which governed the use
of compensatory time, is null and void as violative of 29 U.S.C.
§§ 206 and 207. The troopers also alleged that the State had
retaliated and discriminated against several of them by taking
actions in conjunction with its policies and procedures which
denied these troopers the opportunity to work overtime, includ-
ing regularly scheduled hours on holidays, in violation of 29
U.S.C. §§ 215(a)(3) and 216(b). In the troopers’ prayer for
relief, they requested that the court declare § 10.5 of the labor
contract null and void as being in violation of federal laws,
including 29 U.S.C. §§ 206 and 207.

APPELLANT CARRIGAN

Appellant Carrigan was employed by the Department as a
corrections lieutenant at the Nebraska Correctional Center for
Women in York. Carrigan died during the pendency of this
appeal, and his personal representative was substituted as the
appellant. Similarly to the troopers, Carrigan alleged that he was
required to work overtime and that the State provided him with
compensatory time off for overtime work performed instead of
cash overtime pay. To keep the compensatory time bank bal-
ances at a minimum, the State would unilaterally schedule time
off for Carrigan if he did not do so, or would unilaterally
decrease his compensatory time bank balance. As a result,
Carrigan alleged that his compensatory time balance was
reduced by the State, requiring involuntary use of compensatory
time without monetary compensation, which he alleged was a
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violation of 29 U.S.C. §§ 206 and 207 and was a willful viola-
tion of these sections within the scope of 29 U.S.C. § 255(a).
Carrigan prayed for damages in the form of backpay for the
prior 3 years, injunctive relief to enjoin the State from requiring
him to schedule compensatory time off, a declaration that the
State’s policies are unlawful and constitute willful violations,
liquidated damages equal to the amount of any backpay
awarded, costs, attorney fees, and prejudgment interest.

On January 3, 1997, the State filed a demurrer to Carrigan’s
petition, reiterating the grounds upon which it based its demur-
rer to the troopers’ petition. This demurrer was also overruled on
February 7, as part of the same order overruling the demurrer to
the troopers’ petition.

SUMMARY JUDGMENT

The appellants moved for partial summary judgment on
March 24, 1998. These motions sought an order in their favor on
the issue of liability. On August 27, the district court overruled
the motions for partial summary judgment and dismissed the
appellants’ petitions. The district court stated that its prior rul-
ings on the State’s demurrers were incorrect and that these
actions seeking to subject the State to the FLSA provisions are
barred by sovereign immunity. The district court reasoned:

The plaintiffs contend that the State has waived its
sovereign immunity under NEB. Rev. StaT. §25-21,206
(Reissue 1995), citing Hoiengs v. County of Adams, 245
Neb. 877, 516 N.W.2d 223 (1994). In Hoiengs the plain-
tiffs claimed that the various counties had failed to make
proper contributions to the retirement accounts of the
employees in accordance with the applicable retirement
statutes. The court found that the claims to retirement ben-
efits by the public employees were contract rights and that
the employees’ expectations with respect to their pensions
were protected by the law of contracts. Therefore, because
the Legislature had provided in Section 25-21,206 that the
State can be sued on any matter arising from a contract
authorized or ratified by the Legislature, this constituted a
waiver of sovereign immunity with respect to these retire-
ment benefits.
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Such is not the case here. The plaintiffs are not suing to
enforce their contract with the State or to have it inter-
preted. Rather they seek to have portions of that contract
invalidated as violative of the FLSA and to have the FLSA
applied to the State of Nebraska. Although a contract is
involved, clearly this is not a suit on a contract but a suit to
subject the State to the FLSA. Such an action is barred by
the doctrine of sovereign immunity in that there has been
no waiver by the State.

The appellants timely appealed the dismissal of their petitions
and the overruling of their motions for partial summary
judgment.

The appellants filed a motion to consolidate their appeals,
which was granted. We then granted the appellants’ petition to
bypass the Nebraska Court of Appeals.

ASSIGNMENTS OF ERROR
The appellants allege that the district court erred (1) in find-
ing that it lacked jurisdiction over the State in a suit to enforce
provisions of the FLSA and (2) as a matter of law in denying the
appellants’ motions for partial summary judgment.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion inde-
pendent from the lower court’s decision. Custom Fabricators v.
Lenarduzzi, 259 Neb. 453, 610 N.W.2d 391 (2000); Beachy v.
Becerra, 259 Neb. 299, 609 N.W.2d 648 (2000).

ANALYSIS

SOVEREIGN IMMUNITY: ALDEN V. MAINE

During the pendency of these appeals, but prior to oral argu-
ment, the U.S. Supreme Court decided Alden v. Maine, 527 U.S.
706, 119 S. Ct. 2240, 144 L. Ed. 2d 636 (1999). The Supreme
Court’s reasoning in Alden v. Maine will be examined in detail
in order to explain why our review is limited to whether the
State waived its sovereign immunity. In the Alden case, a group
of probation officers filed suit in state court against their
employer, the State of Maine, alleging that it had violated the
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overtime provisions of the FLSA. The state trial court dismissed
the suit on the basis of sovereign immunity, the Maine Supreme
Judicial Court affirmed, and the Supreme Court granted
certiorari.

In affirming the lower court’s decision, the Supreme Court
conducted an extensive historical analysis of the principles of
sovereign immunity and the 11th Amendment. The Court
stressed the importance of state sovereignty to the founders and
stated that the text and history of the 11th Amendment suggest
that Congress sought to restore the original constitutional design
through its adoption. The Court reasoned that “sovereign immu-
nity of the States neither derives from, nor is limited by, the
terms of the Eleventh Amendment.” 527 U.S. at 713. Rather,
“[t]he Eleventh Amendment confirmed, rather than established,
sovereign immunity as a constitutional principle.” 527 U.S. at
728-29.

The Court then analyzed whether Article I gave Congress the
power to subject nonconsenting states to private suits in their
own courts. The Court stated, “In exercising its Article I powers
Congress may subject the States to private suits in their own
courts only if there is ‘compelling evidence’ that the States were
required to surrender this power to Congress pursuant to the
constitutional design.” 527 U.S. at 730-31. The Court looked for
this “compelling evidence” through an examination of history,
practice, precedent, and the Constitutional structure.

The Court first rejected the notion that substantive federal law
by its own force necessarily overrides the states’ sovereign
immunity; rather, “[wlhen a State asserts its immunity to suit,
the question is not the primacy of federal law but the imple-
mentation of the law in a manner consistent with the constitu-
tional sovereignty of the States.” 527 U.S. at 732. The Court
then read the relevant history as an indication that the
Constitution might not have been adopted “if it had been under-
stood to strip the States of immunity from suit in their own
courts and cede to the Federal Government a power to subject
nonconsenting States to private suits in these fora.” 527 U.S. at
743. The Court did not discover any instance where the early
Congresses enacted statutes which purported to authorize suits
against nonconsenting states in state courts.
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The Court noted that it had “often described the States’
immunity in sweeping terms, without reference to whether the
suit was prosecuted in state or federal court.” Alden v. Maine,
527 U.S. 706, 745, 119 S. Ct. 2240, 144 L. Ed. 2d 636 (1999).
Finally, the Court reasoned that the principles of federalism and
its concomitant respect for state sovereignty compel the conclu-
sion that “States retain immunity from private suit in their own
courts, an immunity beyond the congressional power to abrogate
by Article I legislation.” 527 U.S. at 754.

The Court ultimately held that Congress did not have the
power to subject nonconsenting states to private suits for dam-
ages in state courts. Id. Thus, the provision of the FLSA which
purported to authorize private actions against a state in state
courts without its consent was an unconstitutional abrogation of
state sovereign immunity.

The Court then pointed out that sovereign immunity bars suits
only in the absence of consent; states can consent to suits
through the enactment of various state statutes or pursuant to the
plan of the constitutional convention or by subsequent constitu-
tional amendment. Additionally, the Court stated that sovereign
immunity bars suits against states but not lesser entities. The
Court then concluded that the State of Maine had not waived its
sovereign immunity.

[2] In light of Alden v. Maine, supra, the primary issue on
appeal is whether the State has waived its sovereign immunity in
these suits brought to enforce certain provisions of the FLSA.
Our analysis begins with the relevant constitutional and statu-
tory provisions. Article V, § 22, of the Nebraska Constitution
provides, “The state may sue and be sued, and the Legislature
shall provide by law in what manner and in what courts suits
shall be brought.” This constitutional provision, however, is not
self-executing and requires legislative action to waive the State’s
sovereign immunity. See, Logan v. Department of Corr. Servs.,
254 Neb. 646, 578 N.W.2d 44 (1998); Riley v. State, 244 Neb.
250, 506 N.W.2d 45 (1993).

The appellants urge that this requisite legislative action is
found in § 25-21,206. In relevant part, § 25-21,206 provides:
“The state may be sued in the district court of the county
wherein the capital is situated in any matter founded upon or
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growing out of a contract, express or implied, originally autho-
rized or subsequently ratified by the Legislature, or founded
upon any law of the state.” (Emphasis supplied.)

[3,4] In the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning; an appel-
late court will not resort to interpretation to ascertain the mean-
ing of statutory words which are plain, direct, and
unambiguous. Sack v. State, 259 Neb. 463, 610 N.W.2d 385
(2000); Schrader v. Farmers Mut. Ins. Co., 259 Neb. 87, 608
N.W.2d 194 (2000). If the language of a statute is clear, the
words of such statute are the end of any judicial inquiry regard-
ing its meaning. /d.

[5-7] Statutes that purport to waive the State’s sovereign
immunity must be clear in their intent. Woollen v. State, 256
Neb. 865, 593 N.W.2d 729 (1999). They are strictly construed in
favor of the sovereign and against the waiver. Id. See, also,
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223
(1994); Wiseman v. Keller, 218 Neb. 717, 358 N.W.2d 768
(1984). A waiver of sovereign immunity will only be found
where stated by the most express language or by such over-
whelming implications from the text as will leave no room for
any other reasonable construction. /d. Thus, our analysis of
§ 25-21,206 is guided by its plain language and the presumption
against a waiver of sovereign immunity.

[8] The plain language of § 25-21,206 clearly encompasses
only those matters founded upon or growing out of a contract.
Therefore, our analysis is governed by the language in the oper-
ative contracts. The labor contract in the troopers’ case provides
that the employees can accumulate up to 120 hours of compen-
satory time; when the balance exceeds 120 hours, employees are
required to use the excess time within 6 months. If the employ-
ees fail or refuse to schedule the excess time off, they will be
ordered to take compensatory time off as scheduled by their
employer. In Carrigan’s case, there are no contractual agree-
ments between the Department and the lieutenants regarding the
overtime compensation banks, as detailed in the deposition tes-
timony of the Department’s personnel administrator. Instead, the
Department developed a policy relating to the use of the com-
pensatory time banks.
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Notably, the FLSA is not incorporated into either contract;
rather, overtime provisions were constructed and policies were
developed. The labor contract in the troopers’ case contains
absolutely no mention of the FLSA. Carrigan contends that the
FLSA has been incorporated into his contract, because the appli-
cable Nebraska Classified System Personnel Rules &
Regulations refer to the FLSA. However, Carrigan’s contract is
not contained in the record, and we are, therefore, unable to
determine if, and to what extent, the personnel rules are incor-
porated therein. Regardless, Carrigan’s position is undermined
by the personnel administrator’s testimony that there are no con-
tractual agreements between the Department and the lieutenants
regarding the overtime compensation banks.

An examination of the record in the instant case reveals that
the matters at issue in these suits are not “founded upon or grow-
ing out of” the employment contract with the State, but, rather,
are matters involving rights created by federal law. The appel-
lants’ petitions demonstrate the nature of their actions, as they
are brought “to address violations of the [FLSA],” and not rights
arising from their contracts with the State. In other words, the
appellants’ suits seek to invalidate provisions of employment
contracts based upon rights created by the federal FLSA; they
are not suits based upon rights created by the contracts
themselves.

[9] Further, we are required to strictly construe any waiver of
sovereign immunity. We cannot conclude that the State waived
its sovereign immunity by the most express language or by such
overwhelming implications from the text as will leave no room
for any other reasonable construction for suits such as these,
which bear only a tangential relation to a contract. See, Hoiengs
v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 (1994);
Wiseman v. Keller, 218 Neb. 717, 358 N.W.2d 768 (1984). The
plain language and the requisite strict construction can dictate
only one result: § 25-21,206 does not waive the State’s
sovereign immunity from a suit brought against it for alleged
FLSA violations when the FLSA claims are not founded upon or
growing out of the contracts themselves.

Hoiengs v. County of Adams, supra, and Omer v. Tagg, 235
Neb. 527, 455 N.W.2d 815 (1990), are inapposite to the case at




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































