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No. S-90-471: In re Conservatorship of Lane. Affirmed.
Stephan, J.

No. S-97-1246: Esfahani v. Five Star Productions, Inc.
Petition for further review dismissed. Per Curiam.

No. S-98-145: Garnick v. Garnick. Petition for further
review dismissed. Per Curiam.

No. S-98-698: In re Interest of James B. et al. Affirmed.
Wright, J.

No. S-98-826: Neb. Against Exp. Gmblg. v. Neb. Horsemen’s
Assn. Appeal dismissed. Connolly, J.

No. S-98-827: Neb. Against Exp. Gmblg. v. Neb. Horsemen’s
Assn. Appeal dismissed. Connolly, J.

No. S-98-851: State v. Keithley. Affirmed. Per Curiam.

No. $-99-341: State v. Hansen. Affirmed. Stephan, J.

No. S-99-392: In re Interest of Laura O. & Josh O.
Affirmed. Gerrard, J.
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WITHOUT OPINION

No. S-98-795: In re Trust of Irwin v. Irwin. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-98-1257: Bordeaux v. Bordeaux. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-98-1262: Nebraska Equal Opp. Comm. v. Dahlquist.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-98-1307: Fox v. Connors. Motion of appellant to dis-
miss appeal sustained; appeal dismissed with prejudice; each
party to pay own costs.

No. S-98-1361: Nebraska Equal Opp. Comm. v. Dahlquist.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-98-1387: State v. Marshall. Motion considered;
appeal dismissed.

No. S-99-109: State v. Tokosh. Appeal dismissed. See rule 7A(2).

No. S-99-197: Hughes v. Clarke. Appeal dismissed for lack
of a final, appealable order.

No. S-99-304: Berke v. Clarke. Appeal dismissed as moot.
See rule 7A(2).

No. S-99-352: Barnett v. Peters. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-99-360: State v. Kern. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-99-478: Battle Creek Mutual Ins. Co. v. Peck.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-99-627: Sikora v. Bohn. Appeal dismissed. See rule
7A(2) and Neb. Rev. Stat. § 25-705(6) (Supp. 1999).

No. S-99-704: Heath v. Great Plains Co-op., Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S$-99-717: State v. McLeod. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).
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No. S-99-754: Variano v. Dial Corp. Motion of appellee for
summary affirmance sustained; judgment awarding attorney
fees affirmed. See rule 7B(2).

No. $-99-833: State ex rel. NSBA v. Baugh. Judgment of
disbarment.

No. S-99-882: Shlien v. Board of Regents. Motion of
appellee for summary dismissal sustained. See rule 7B(1).

No. S-99-957: State v. Jones. Appeal dismissed. See rule 7A(2).

No. S-99-1015: State ex rel. Callan v. Minnesota Corn
Processors. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. S-99-1040: State ex rel. NSBA v. Bailey. Judgment of
disbarment.

No. §-99-1104: Ponec v. Prodata Computer Services, Inc.
Stipulation allowed; appeal dismissed.

No. S-99-1210: State v. Burdette. Motion of appellee for
summary dismissal overruled.

No. S-99-1429: Stennis v. Conagra, Inc. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. S-00-013: Waite v. Dawson. Appeal dismissed for lack
of jurisdiction. See rule 7A(2).

No. S-00-074: State ex rel. NSBA v. Howze. Andrei G.
Howze is suspended from the practice of law in Nebraska until
further order of this court.

No. S-00-085: State v. Nesbitt. Appeal dismissed. See rule
7A(2). Appellant’s motion to dismiss appeal overruled as moot.
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No. A-93-853: State v. Vann, 2 Neb. App. 946 (1994).
Petition of appellant for further review overruled on February
23, 2000.

No. A-97-325: Rath v. Gallup, Inc. Petition of appellant for
further review overruled on January 12, 2000.

No. A-97-660: State v. Tiff. Petition of appellant for further
review overruled on December 22, 1999.

No. A-97-965: Northern Plains Surgical v. Deines. Petition
of appellant for further review overruled on January 12, 2000.

No. A-97-1210: Wolfe v. Abramson. Petition of appellant for
further review overruled on November 10, 1999,

No. A-98-028: State v. Frank. Petition of appellant for fur-
ther review overruled on December 1, 1999.

No. A-98-037: Webster v. A.LLA. Insurance. Petition of
appellant for further review overruled on November 17, 1999.

No. A-98-077: In re Testamentary Trust of Jacob. Petition
of appellee for further review overruled on December 15, 1999.

No. A-98-186: McCoy v. Solid Waste Agency. Petition of
appellee for further review overruled on November 10, 1999.

No. A-98-225: Faulconbridge v. Law Offices of Ronald J.
Palagi. Petition of appellant for further review overruled on
November 23, 1999.

No. A-98-290: State v. Cook. Petition of appellee for further
review overruled on November 23, 1999.

No. A-98-293: Eisenman v. Eisenman. Petition of appellant
for further review overruled on November 23, 1999.

No. A-98-353: State v. Torres. Petition of appellee for fur-
ther review overruled on October 20, 1999,

No. A-98-367: Martinez v. Super 8 Motel. Petition of appel-
lant for further review overruled on January 20, 2000.

No. A-98-430: Shapiro v. Shapiro. Petition of appellant for
further review overruled on November 10, 1999.
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No. A-98-456: Swaney v. City of Bellevue. Petition of appel-
lant for further review overruled on October 27, 1999.

No. A-98-489: Battle Creek Farmers Co-op v. County of
Madison. Petition of appellant for further review overruled on
December 22, 1999.

No. A-98-490: Stegman v. State. Petition of appellant for
further review overruled on January 12, 2000.

Nos. A-98-522, A-98-523: Howell v. Douglas. Petition of
appellant for further reviewed overruled on December 1, 1999.

No. A-98-537: Andersen v. Ganz. Petition of appellant for
further review overruled on November 17, 1999.

No. A-98-544: Nelson v. City of Omaha Zoning Bd. of
Appeals. Petition of appellant for further review overruled on
December 22, 1999.

No. S-98-564: Bowers v. Scherbring. Petition of appellant
for further review sustained on December 1, 1999.

No. A-98-571: State v. Davenport. Petition of appellant for
further review overruled on January 12, 2000.

No. A-98-571: State v. Davenport. Petition of appellee for
further review overruled on January 12, 2000.

No. A-98-586: J.P. Theisen & Sons v. Omni Engineering.
Petition of appellant for further review overruled on October
27, 1999.

No. A-98-597: Huston v. Huston. Petition of appellee for
further review overruled on January 12, 2000.

No. A-98-604: Plucknett v. Prokop. Petition of appellant for
further review overruled on December 29, 1999.

No. A-98-619: Kline v. Simon Meats. Petition of appellee
for further review overruled on October 27, 1999.

No. A-98-646: Stover v. Northcott. Petition of appellant for
further review overruled on October 27, 1999.

Nos. A-98-661, A-98-796, A-98-797, A-98-835: James Neff
Kramper Family Farm v. Dakota Cty. Bd. of Equal. Petition
of appellant for further review overruled on March 1, 2000.

No. A-98-664: State v. Weaver. Petition of appellant for fur-
ther review overruled on January 12, 2000.

No. A-98-679: Osantowski v. Osantowski. Petition of appel-
lant for further review overruled on December 15, 1999.
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No. A-98-722: Oak View Mall Corp. v. Grace Co. Petition
of appellant for further review overruled on November 23, 1999.

No. A-98-761: Laubscher v. Laubscher, 8 Neb. App. 648
(1999). Petition of appellant for further review overruled on
October 20, 1999.

No. A-98-780: American Finance v. Hollywood Auto
Sales. Petition of appellee for further review overruled on
January 12, 2000.

No. A-98-789: Campos Constr. Co. v. Creighton St. Joseph
Reg. Health Care. Petition of appellee for further review over-
ruled on February 24, 2000.

No. A-98-792: Brown v. Hafer. Petition of appellant for fur-
ther review overruled on February 3, 2000.

No. A-98-802: Hoppens v. Haugens. Petition of appellee for
further review overruled on November 10, 1999.

No. A-98-811: Salsbury v. Salsbury. Petition of appellee for
further review overruled on January 12, 2000.

No. A-98-821: In re Estate of Marsh. Petition of appellant
for further review overruled on November 10, 1999.

No. 5-98-846: Jones v. Omaha Constr. Co. Petition of appellee
Eugene for further review sustained on February 24, 2000.

No. §-98-846: Jones v. Omaha Constr. Co. Petition of appellee
Thomas for further review overruled on February 24, 2000.

No. A-98-883: State v. Quezada. Petition of appellant for
further review overruled on February 24, 2000.

No. A-98-892: State v. Schoenthal. Petition of appellee for
further review overruled on December 1, 1999.

No. A-98-897: State v. Lewis. Petition of appellant for fur-
ther review overruled on January 20, 2000.

No. A-98-898: Jensen Dairy v. Wells Air Service. Petition of
appellant for further review overruled on January 12, 2000.

No. A-98-930: Maxwell, Inc. v. Kenney Deans, Inc. Petition
of appellee for further review overruled on November 10, 1999.

No. A-98-1014: State of Missouri ex rel. Nixon v. HTI
Corp. Petition of appellant for further review overruled on
October 27, 1999.

No. A-98-1015: Eli’s, Inc. v. Commercial Lithographing,
Inc., 8 Neb. App. 752 (1999). Petition of appellant for further
review overruled on December 15, 1999.
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No. A-98-1025: McFadden v. Winters & Merchant, Inc., 8
Neb. App. 870 (1999). Petition of appellee for further review
overruled on February 3, 2000.

No. S-98-1057: Jack v. Clinton. Petition of appellee for fur-
ther review sustained on December 15, 1999.

No. A-98-1065: Fidler v. Koster, 8 Neb. App. 884 (1999).
Petition of appellant for further review overruled on January
26, 2000.

No. A-98-1131: Cole v. Stennis. Petition of appellant for fur-
ther review overruled on January 12, 2000.

No. A-98-1132: Clinton v. MVI, Inc. Petition of appellant
for further review overruled on February 3, 2000.

Nos. A-98-1144, A-98-1145: State v. Schake. Petition of
appellant for further review overruled on January 12, 2000.

No. A-98-1153: Hoppe v. Hoppe, Petition of appellant for
further review overruled on March 1, 2000.

No. A-98-1172: Astleford v. Astleford. Petition of appellant
for further review overruled on November 23, 1999.

No. A-98-1174: Robertson v. Motor Club Ins. Assn., 8 Neb.
App. 758 (1999). Petition of appellant for further review over-
ruled on December 15, 1999.

No. S-98-1177: In re Adoption of Trystyn D., 8 Neb. App.
704 (1999). Petition of appellee for further review sustained on
January 12, 2000.

No. A-98-1201: State v. Heil. Petition of appellant for further
review overruled on January 12, 2000.

Nos. A-98-1205, A-98-1206: State ex rel. Miller v. Miller.
Petition of appellant for further review overruled on February
24, 2000.

No. A-98-1226: Mak v. Mak. Petition of appellant for further
review overruled on January 12, 2000.

No. A-98-1241: State v. Dockery . Petition of appellant for
further review overruled on November 23, 1999.

No. A-98-1245: State v. Yoder. Petition of appellant for fur-
ther review overruled on January 12, 2000.

Nos. A-98-1252 through A-98-1255, A-98-1283 through
A-98-1285: Tyler v. Department of Corr. Servs. Petitions of
appellant for further review overruled on December 15, 1999.
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No. A-98-1277: Schindel v. Smejkal. Petition of appellant
for further review overruled on February 24, 2000.

No. A-98-1316: Henneberry v. Omaha Pub. Power Dist.
Petition of appellant for further review overruled on December
1, 1999.

No. A-98-1334: State v. Gresham. Petition of appellant for
further review overruled on November 10, 1999.

No. A-98-1337: Mendoza v. Pepsi Cola Bottling Co., 8 Neb.
App. 778 (1999). Petition of appellee for further review over-
ruled on January 12, 2000.

Nos. A-98-1340 through A-98-1342: State v. Davis. Petition
of appellant for further review overruled on November 17, 1999.

No. A-98-1353: State v. Harker, 8 Neb. App. 663 (1999).
Petition of appellee for further review overruled on November
17, 1999.

No. A-98-1359: Mathews v. Williams. Petition of appellant
for further review overruled on November 10, 1999.

No. A-98-1377: State v. Zwygart. Petition of appellant for
further review overruled on December 15, 1999.

No. A-98-1382: In re Interest of Tiffany C. Petition of
appellant for further review overruled on December 1, 1999.

No. A-99-040: State v. Jensen. Petition of appellant for fur-
ther review overruled on October 27, 1999.

‘No. A-99-068: State v. Cole. Petition of appellant for further
review overruled on November 10, 1999.

No. A-99-105: New Tek Mfg., Inc. v. Beehner. Petition of
appellee for further review overruled on March 1, 2000.

No. S-99-137: Reinsch v. Reinsch, 8 Neb. App. 852 (1999).
Petition of appellant for further review sustained on January 12,
2000.

No. A-99-205: Feik v. Feik. Petition of appellant for further
review overruled on January 26, 2000.

No. A-99-231: Prokop v. Chaloupka. Petition of appellant
for further review overruled on January 12, 2000.

No. A-99-236: Bakhit v. The Paper Corp. Petition of appel-
lant for further review overruled on February 24, 2000.

No. A-99-282: State v. Clark, 8 Neb. App. 936 (2000).
Petition of appellant for further review overruled on February
24, 2000.
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No. A-99-303: Sepulveda v. Department of Corr. Servs.
Petition of appellee for further review overruled on January 12,
2000.

Nos. A-99-348, A-99-349: State v. Jackson. Petition of
appellant for further review overruled on October 27, 1999.

No. A-99-416: State v. Smith. Petition of appellant for fur-
ther review overruled on November 17, 1999.

No. A-99-424: DeWitt v. Garvey. Petition of appellant for
further review overruled on November 23, 1999.

No. A-99-477: State v. Botts. Petition of appellant for further
review overruled on February 3, 2000.

No. A-99-490: Herink v. Department of Motor Vehicles.
Petition of appellant for further review overruled on December
29, 1999.

No. A-99-503: State v. Malcom. Petition of appellant for fur-
ther review overruled on November 10, 1999.

No. A-99-518: State v. Holliday. Petition of appellant for
further review overruled on November 10, 1999.

No. A-99-526: Gaines v. City of Omaha. Petition of appel-
lant for further review overruled on December 15, 1999.

Nos. A-99-541, A-99-542: State v. Planer. Petition of appel-
lant for further review overruled on November 10, 1999.

No. A-99-561: State v. Combs. Petition of appellant for fur-
ther review overruled on January 12, 2000.

No. A-99-600: State v. Cedillo. Petition of appellant for fur-
ther review overruled on February 24, 2000.

No. §-99-627: Sikora v. Bohn. Petition of appellant for fur-
ther review sustained on December 15, 1999.

No. A-99-643: State v. Holroyd. Petition of appellant for fur-
ther review overruled on December 29, 1999.

No. A-99-664: State v. Brown. Petition of appellant for fur-
ther review overruled on December 1, 1999.

No. A-99-753: Ortega v. Excel Corp. Petition of appellant
for further review overruled on February 16, 2000.

No. A-99-767: State v. Rodriguez. Petition of appellant for
further review overruled on January 18, 2000.

No. A-99-769: State v. Davis. Petition of appellant for further
review overruled on December 22, 1999.
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No. A-99-778: Denis-Flows v. Dunning. Petition of appel-
lant for further review overruled on December 15, 1999.

No. A-99-778: Denis-Flows v. Dunning. Petition of appellee
Edilma for further review overruled on December 15, 1999.

No. A-99-808: Tyler v. Tesar. Petition of appellant for fur-
ther review overruled on December 15, 1999.

Nos. A-99-840 through A-99-844: State v. Kinney. Petition
of appellant for further review overruled on February 16, 2000.

Nos. A-99-845 through A-99-847: State v. Benish. Petition
of appellant for further review overruled on January 26, 2000.

No. A-99-867: State v. Hurt. Petition of appellant for further
review overruled on February 3, 2000.

No. A-99-874: Tyler v. Department of Corr. Servs. Petition
of appellant for further review overruled on March 1, 2000.

No. A-99-952: Schluntz v. Clifford G. Hess Revocable
Trust. Petition of appellant for further review overruled on
January 20, 2000.

No. A-99-981: State v. Herink. Petition of appellant for fur-
ther review overruled on February 16, 2000.

No. A-99-1016: Austin v. County of Lancaster. Petition of
appellant for further review overruled on December 1, 1999.

Nos. A-99-1045, A-99-1046: State v. Lobato. Petition of
appellant for further review overruled on March 1, 2000.

No. A-99-1154: State v. Peterson. Petition of appellant for
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IN THE SUPREME COURT

OF THE STATE OF NEBRASKA
IN THE MATTER OF )
JUDGE ROBERT L. SMITH )
MEMORIAL )

Proceedings held at 9:12 a.m., December 16, 1999, in the
Nebraska Supreme Court, State Capitol, Lincoln, Nebraska.

APPEARANCES:

Chief Justice John V. Hendry
Justice Lindsey Miller-Lerman
Justice William M. Connolly
Justice John M. Gerrard
Justice Michael McCormack
Justice Kenneth C. Stephan

CHIEF JUSTICE HENDRY: The Supreme Court is meeting
in special ceremonial session on this 16th day of December,
1999, to honor the life and memory of former Supreme Court
Justice Robert L. Smith and to note his many contributions to
the legal profession.

I would like to acknowledge the presence of Court Appeals
Judges Richard Sievers, Edward Hannon and Everett Inbody
who are also present to honor Judge Smith.

The Court also acknowledges the presence of Justice Smith’s
family, other members of the judiciary, members of the bar and
friends of Justice Smith.

At this time the Court recognizes former Nebraska Supreme
Court Chief Justice William Hastings, Chairman of the Supreme
Court Memorial Committee, who will conduct these proceed-
ings. Mr. Chief Justice. Good moming. '

JUDGE HASTINGS: Good morning. May it please the
Court, Mr. Chief Justice, it pleases me that Your Honor asked me

(xxxi)
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to form and chair a committee for the purpose of memorializing
Judge Robert L. Smith. I am grateful to those committee mem-
bers, some of whom are here in person and others unavoidably
deprived of the privilege of delivering their remarks.

I did not know Judge Smith at the time that he was appointed
to serve on the Supreme Court. However, our careers did paral-
lel in a sense, although he served on the district court of Douglas
County from 1961 to 1965 and was then appointed that year to
this bench, the same year that I assumed my duties as a district
judge for the district court of Lancaster County. I met him early
on at a Lincoln Bar Association dinner meeting and the one
thing I remembered was that we were fellow Presbyterians.

We became quite well acquainted after that during the various
times that I have served by designation on this court and before
my appointment in 1979. As a district judge I read his opinions
with anticipation and marveled at the depth of thought that went
into their preparation.

On a personal note, Julie and I were entertained by the judge
and his wife Beth who took us to dinner at the Firehouse Dinner
Theatre in Omaha.

But enough of my observations. I am pleased to call on James
W. R. Brown, Esquire, a distinguished practitioner from Omabha,
to offer his remarks.

CHIEF JUSTICE HENDRY: Thank you. Good morning, Mr.
Brown.

MR. BROWN: Good morning. May it please the Court: In
February of 1946 I was introduced to a young, smiling lieu-
tenant in the United States Navy, Robert Lee Smith. The occa-
sion for our meeting was that Bob and I were to become the two
new associates in the law firm of Ellick, Fitzgerald and Smith.

After having served for four years in World War II in the
South Pacific and Asiatic theaters, Bob was ready to return to
civilian life and to begin the practice of law. Having completed
three and a half years in the Army, I shared with Bob the eager-
ness to get started in the practice of our life work.

Now, most of those who are gathered here today probably did
not know Bob until after a serious illness had impaired his per-
sonality and the keenness of his mind. For that reason I thought
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it might be beneficial to describe very briefly the Bob Smith that
I knew and that I will always remember.

First of all was his cheerfulness. He would always greet you
with a broad smile and with sparkling eyes that made you feel
welcome and comfortable in his presence. Having worked with
him for a number of years, I always found him pleasant and very
easy to work with.

Another characteristic of Bob’s was his absolute fairness. In
the years that we worked together as associates and then later as
partners there was not a single incident that I felt that either Bob
or Seymour acted unfairly. When they decided to set up their
own firm, the separation of the practices was made without the
slightest problem. In fact, for many years afterward Bob and
Seymour would join us in our conference room before the
annual dinner of the Nebraska State Bar Association. And
Seymour and Bob Hamer would regale us with humorous and
hilarious happenings in the law.

Bob Smith himself had a very good sense of humor but in this
respect he was overshadowed by his father, the raconteur non-
pareil of the legal profession and the Omaha community itself.

Bob was blessed with outstanding analytical ability. It was
always a pleasure and a real learning experience to work with
him on difficult legal matters.

I have always felt that the practices of Seymour and Bob
marked in a somewhat rough way the end of one era in the prac-
tice of law and the beginning of another. Seymour’s practice
came at the end of a period in which the practice of law was to
litigate. The contestants were the lawyers and the goal was to
outdo the other lawyer or at least embarrass him.

When Bob began his practice the contestants were the clients.
The emphasis was more on achieving the client’s goal without
litigation if possible. And office lawyer was no longer a term of
belittlement.

While Bob was primarily a trial lawyer, he clearly belonged
to this new era. This is the Bob Smith that I knew and the Bob
Smith that I will always remember.

During his long illness Bob received the constant and loving
care of his wife Beth. History does not record a greater example
of affection, care and sacrifice. Thank you.
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CHIEF JUSTICE HENDRY: Thank you, Mr. Brown.

JUDGE HASTINGS: If it please the Court: may I ask the
Honorable Leslie Boslaugh, judge retired of this court, to
address the court?

CHIEF JUSTICE HENDRY: Please. Good morning, Judge.

JUDGE BOSLAUGH: Good morning, sir. May it please the
Court: I am honored to be invited to speak to you this morning
briefly concerning the Honorable Robert L. Smith who was a
judge of this court from 1965 until he retired in 1973.

Judge Smith was a true gentleman and a scholar of the law.
He demonstrated that by everything he did as a judge of this
court. He approached the cases which were assigned to him with
a great deal of sincerity. He was a very sincere man.

He also had a final strong sense of the finality which we
attached to the results we would adopt. He was careful to be
aware that he was involved in each case and he was mindful of
his responsibility to understand the propositions and conditions
advanced by the parties and their lawyers.

He was careful in adopting an opinion that might be fair to all
of the parties. And he did not agree to a rule in a case until he

_was sure that a proper result had been obtained. His aim was to
do that which was right in each situation and he was careful that
the result was proper and fair to all. His aim was to achieve jus-
tice and that was his goal in every case.

I think the language of Abraham Lincoln is appropriate here.
Mr. Lincoln said, “I did the very best I know how, the very best
I can, and I mean to keep doing so until the end. If the end brings
me out all right, what is said against me won’t amount to
anything.”

We’re all glad that Bob Smith was chosen to be a member of
this court. He was a valued member of the court and his work
remains as a testament to his dedication and ability. If you were
to choose two words to describe Judge Smith’s performance to
this court I would remember that his activity was done with dig-
nity and integrity. This characterizes Judge Smith during his
tenure to this court. Thank you very much.
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CHIEF JUSTICE HENDRY: Thank you, Judge Boslaugh.

JUDGE HASTINGS: If it further pleases the Court: May I
read the prepared text of the remarks of the Honorable John T.
Grant, judge retired of this court, who because of a long-stand-
ing commitment was unable to be here, also those of Donald H.
Erickson, Esquire, a distinguished lawyer from Omaha who just
this week unexpectedly found it necessary to seek the services
of a hospital, as did the Honorable Donald P. Lay, Judge of the
United States Court of Appeals, who also found it necessary to
seek the assistance and care of a hospital. Both of these gentle-
men, I am pleased to announce, are progressing nicely.

Judge Grant, I think, was seeking to outdo Bob Smith in the
brevity of his remarks but they’re very pointed. I quote:

Others have spoken of Bob’s life and contribution as a
lawyer, district judge, and Supreme Court Judge. I won’t
be repetitive about Bob’s tenure on the Nebraska Supreme
Court, but I will say that in 1972 he used the word
“anomie” in an opinion and I have remembered that word
to this day, although I've never had the occasion to use it.
As Ring Lardner used to say, you could look it up at 188
Neb. 579.

What I want to remember are the great times we had
working in the legal field and in our social lives in Omaha
in the 1950’s. Among other things, we had a floating
bridge game with five young lawyers plus a CPA to keep
score. It was great fun.

I will always remember Bob as a fine lawyer and a boon
companion. The State of Nebraska and the Nebraska bar
have lost a good man who will not be forgotten.

And then from Donald Erickson:

Robert L. Smith, a lifelong resident of Omaha,
Nebraska, until his later years, was one of America’s war
heroes, having served in the United States Navy through
the entire South Pacific naval and land engagements of
Guadalcanal, Iwo Jima, Tarawa and Okinawa. He was dec-
orated for extreme bravery and outstanding valor in the
field in every one of those campaigns, each one of which
would qualify as a D Day landing.
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If you have seen the movie “Saving Private Ryan” and
saw the story of those brave soldiers unfold on the screen
making the ultimate commitment, you would have wit-
nessed a Robert L. Smith fighting for his country.

I was in the South Pacific during some of those cam-
paigns but was not engaged. I did, however, lose many
friends at Okinawa to kamikaze attacks where Robert was
fighting in blazing gasoline explosions for over two
months.

I mention this because the boys like Robert who
returned to America after the war had already lived a life-
time. America never had a more mature or responsible
group of citizens than such fighting veterans, and certainly
Bob’s life showed the enduring commitment he had made
to help mankind make our planet a better place to live.

Robert grew up in the shadows of his father, Seymour L.
Smith, an outstanding lawyer and civic leader in Omaha.
His father was not only colorful but an advocate of law as
the highest tool of civilized society. He passed on this love
of the law to his son, Robert, who studied and bathed in its
pool of principles and precedents as a guide to a better
society.

Robert excelled as a student, graduating from Southern
Methodist University in Dallas, Texas, in 1940 when he
entered the law school at Texas University. The war
changed everyone’s plans and as a returning veteran in
1945 he enrolled in Creighton University Law School and
graduated LLB in 1947 when he joined his father in the
practice of law at the firm of Fitzgerald & Smith.

The author of this remembrance of Robert L. Smith
joined Fitzgerald & Smith as an associate upon graduation
from Creighton Law School in 1948 where he met Robert
for the first time.

It didn’t take very long after meeting and working with
Robert to see that his commitment to his profession was
absolute. There never was a doubt in his mind or that of
others that the pursuit of excellence in his chosen profes-
sion was paramount in his life.
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One often hears about those who have succeeded in one
profession or another about their outstanding characteris-
tics as evidence of the reasons for their success.
Outstanding people in most instances have superlative
character traits. Integrity is most mentioned because it has
a universal appeal to humanity looking for a mutual trust
in their fellow human beings.

In Robert’s case integrity was his deepest root. He
would have plowed a field unlimited times to get it right,
and he often did just that.

To research the law to discover what was right was a
love of Robert’s life. Not in a static way, but with an eye to
where the law is leading us to right judgment.

If he took your case you had a pit bull for an advocate.
There was never a waiver from his commitment to a client
for any reason, personal or otherwise, unless the client
committed the breach.

When Robert and his father started in the practice of law
as Smith & Smith it was movie time. The large theater
chains were being challenged in their allocation of movies
to the exclusion of small independent movie houses.
Antitrust damages were trebled and litigation ensued on a
grand scale. Smith & Smith were in the thick of the fray,
and in the end Robert L. Smith’s discovery and develop-
ment of the law won their cases and Smith & Smith gained
the reputation of a lawyer’s lawyer, which is to say the
highest praise one can receive in this profession.

In the meantime, Robert had found the love of his life in
Beth Haney, employee of the Municipal Court of Omabha,
Nebraska. They were married in 1948 and had four chil-
dren: Craig, Victoria, Calvert and Carey. Robert was as
devoted to his family as he was to the law.

When Robert was elected judge of the district court of
Douglas County in 1961, the bar association was pleased
to have a consummate trial lawyer on the bench. One of
their own so to speak. If they expected a loving father fig-
ure they did not get it. Robert walked the straight line and
avoided all favoritism of any kind. He was a tough trial
judge and moved his docket, not always the favorite with
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many in the bar but a good judge. So good that he was
appointed to the Supreme Court of the State of Nebraska in
1964 where he served with distinction until his retirement
in 1973 because of physical disability.

Robert was somewhat controversial because of the
brevity of his court opinions. There are those who thought
he was, on occasion, cryptic or obscure. But he never
loaded his opinions with ego or dallied with dictum for
self-satisfaction. And above all, the judgments were from
deep down integrity where the real foundation of civilized
society lies.

And then from the Honorable Donald P. Lay:

Oliver Wendell Holmes once wrote to a friend: “We can-
not live our dreams. We are lucky enough if we can give a
sample of our best, and if in our hearts we can feel that it
has been nobly done.” It seems to me this philosophy is
especially appropriate in celebrating the life of Justice
Robert L. Smith.

In 1951 I graduated from the University of Iowa Law
School and moved to Omaha, Nebraska, to join the law
firm of Kennedy, Holland, DeLacy & Svoboda. Two blocks
away, some of my law school friends had entered into the
prestigious law firm of Fitzgerald and Smith. These were
my immediate friends and I spent a good deal of time with
the associates at Fitzgerald and Smith. The two senior part-
ners of that firm were Jim Fitzgerald and the illustrious
Seymour Smith.

Seymour’s son, Bob, was among the young associates at
that time along with Don Erickson and my Iowa friends of
Jack Osborne and’' Chuck Schorr. All of us formed a close
bond and spent many hours together eating lunch, playing
golf, playing bridge, attending ball games and so forth.
During those years my wife and I spent many hours with
Bob Smith and his wife. Some of their children were the
same ages as our children and also had many common
interests.

Throughout this early relationship I came to respect Bob
Smith as one of the more scholarly lawyers that I have
known. We used to debate legal principles into the night.
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His life had a great impact upon me. I can honestly say
what he has conferred on his family and friends summons
all of us to learn and elevate his virtues which by example
he has so unselfishly contributed.

Benjamin Disraeli once said, “Life is too short to make
it small.” T would say that Bob Smith’s greatest virtue was
his zest for making one’s life count. As I mentioned, he
was a fine lawyer, but more importantly he loved his fam-
ily. He adored his caring wife, Beth, and he was so proud
of his children: Victoria, Craig, Calvert and Carey. He left
behind nine grandchildren.

Bob lived his life to the fullest. He strived for perfection
in everything that he attempted to do. In his early years he
was an excellent golfer and bowler. Before graduating
from law school in 1947 he had served four years in the
United States Navy in the Pacific and received four stars.
He was on the assault and capture of Guadalcanal, Iwo
Jima, Tarawa, and Okinawa. He practiced law in Omaha
from 1947 to 1960 when he was elected to the District
Court for the Fourth Judicial District of Nebraska. He
served in this position from 1961 to 1964 when he was
named a judge for the Second Supreme Court Judicial
District of Nebraska.

I can recall visiting with Governor Morrison in 1964
and showing to him several of the opinions that Bob had
written as a district judge in Douglas County. It was highly
unusual for a district judge to write opinions; only the par-
ties received them and they were not published. His opin-
ions were scholarly and well written. I remember Governor
Morrison stating that he had never seen a district judge
who had spent as much time in writing opinions and with
such clarity as those of Bob Smith.

I can still remember in 1964 going with Bob and Beth
and their family down to the legislative chambers where
Bob was sworn in as a new Justice for the Supreme Court.
He served in that capacity from 1964 to 1973.
Unfortunately, an earlier illness became accentuated and
Bob had a great deal of trouble in the last few years in
carrying out his judicial duties. He suffered from nar-
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colepsy causing severe headaches and drowsiness. He
could not sleep at night and often would go to work at 2:00
o’clock in the moming and return home before noon. I
know this became very disconcerting to many of his col-
leagues on the Court, but they all understood Bob’s illness.

When Bob became severely ill and felt that in the inter-
ests of the Court he should no longer carry on, he resigned
and did not state the reason for doing so. He told me he felt
it would be wrong to attempt to get any kind of pension or
compensation because of his physical condition. I know
that his attitude was directly related to his own perception
of inability to serve.

However, thanks to Justice Harry Spencer a claim was
made on Bob’s behalf for disability retirement so that he
and his family were given a pension. He told me afterward
that he would always be indebted to Harry Spencer for
what Harry had done for him.

Nonetheless, during this period of time he wrote over
400 opinions for the Supreme Court. Most of them were
brief and to the point. Several lawyers I can recall were
concerned about the brevity of this work, and yet others
acclaimed his clarity and writing style as being one of the
best on the court.

It has been some time since I read these opinions, but I
took time to pull out a few of them. Simply as an illustra-
tion I would like to quote a couple of them.

In one domestic relations case the husband had claimed
that the alimony award was excessive. Justice Smith wrote:

“The finding of fault is correct. Michael angrily struck
Maxyne on a number of occasions. Corroboration was sup-
plied by one daughter and by a physician. Some violence
was admitted.

“Perhaps Maxyne’s conduct was less than exemplary.
Certainly it was much less than cruel. We see no cause to
lay blame on her for sexual incompatibility.

“Quarrels over tidiness of the home and discipline of the
daughters have been magnified beyond all proportion. We
can hardly set a standard of perfection for the performance
of marital duties.”
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[Sowder v. Sowder,} 179 Neb. 29[, 29-30, 136 N.W.2d 231,
232 (1965)].

In another case involving the writ of habeas corpus, he
wrote a three paragraph opinion which covered one-half
page and eloquently stated:

“Habeas corpus is a writ of right but not a writ of course,
and probable cause for its allowance must be shown....
Middlebrook had no judicial remedy, and rightly so.”
[Middlebrook v. Sigler,] 187 Neb. 705[, 706, 193 N.W.2d
572, 573 (1972)].

In another case involving a workmen’s compensation
dispute, the employer had delayed making payments to the
plaintiff. Justice Smith cited several legislative committee
reports and stated:

“The cause of plaintiff’s justifiable dissatisfaction actu-
ally lies elsewhere. Too much litigation which benefits
neither employee nor employer is characteristic of the
system....

“It is desirable that the Legislature simplify practice and
proceedings in these cases....”

{Marshall v. Columbus Steel Supply,] 187 Neb. 102[,104,
187 N.W.2d 607, 609 (1971)].

In another domestic relations case, the husband was
awarded a divorce on the grounds of adultery committed
by the wife. The wife appealed and Justice Smith wrote:

“...the misconduct of Kathleen has not been limited to
one or two occasions. Its continuance constitutes a poten-
tial source of harm to the moral welfare of the children;
free love is not a way of life everywhere...” [Oberg v.
Oberg,]188 Neb. 316[, 318, 196 N.W.2d 371, 372 (1972)].

In a criminal case, Justice Smith wrote in 1972 relating
to the alleged excessiveness of the sentence for error. He
wrote:

“Another variable is the emotion of the judge in deter-
mining and pronouncing the penal sanction. Should we
deny its existence altogether, the illusion might cheat the
reader.... On the other hand, a sentence dictated by inordi-
nate emotion is suspect. It is only by coincidence that it
finds support in the evidence.... At a sentencing hearing it
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is especially important that the judge steel himself against
predilection. Otherwise he may fuel the raging fire in
youth against ‘the establishment.’” [State v. West,]188 Neb.
579, 583-84, 198 N.W.2d 204, 206 (1972)].

Finally there are two cases which I have chosen to illus-
trate Bob’s keen sense of brevity. One related to a zoning
case and the interpretation of the statute. Bob wrote:

“Semantic skills can justify affirmance or reversal. It is
our view that the statutory language does not mean that the
voting requirement is moribund in respect to conditional
use permits. This interpretation also aligns the statutory
provision with requirements of notification and hearing.”
[Stec v. Countryside of Hastings, Inc.,]190 Neb. 733, 738,
212 N.W.2d 561, 564 (1973)].

In another domestic relations case involving custody of
the children, Bob wrote:

“The rulings in question were erroneous; the refusal to
receive evidence from Manfred on the issue of removal and
to appoint counsel was not in the best interests of the
children.

“The award of an absolute divorce is affirmed.”

[Pieck v. Pieck, 190 Neb. 419, 420, 209 N.W.2d 191, 192
(1973)].

Bob was a prolific reader of both fiction and nonfiction.
He loved reading classics, and particularly in his later
years, he became a student of the great philosophers.

A favorite book of mine, entitled Eulogy of Judges, was
written in 1942 by a famous law professor, Piero
Calamandrei, at the University of Florence, Italy. I treasure
this little book because it was given to me by another great
humanitarian, Justice Tom Clark. I recalled the following
passage which seemed appropriate in commenting on
Justice Smith’s contribution to our society. In the final
chapter, Professor Calamandrei hypothesizes a conversa-
tion between a lawyer and a judge. He concludes with the
following colloquy:

“THE LAWYER: This is our life, O Judge, and if it is
given to us to grow old, this in the end will be our fate. And
yet I know I would at no cost alter my destiny.
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“THE JUDGE: Nor I; for it seems to me that among the
professions that mankind can serve no other is better suited
to maintain peace among men than that of the judge, the
dispenser of a balm for every wound, called justice. For
this, even though the end of my life seem lonely, it will be
sweet and serene, for I know that the knowledge of having
spent the better part of myself to bring about the just hap-
piness of others will give me peace and hope at the end. In
this hope, O Lawyer, our destinies meet at their terrestrial
conclusion. We are brothers in this common purpose and
therefore can shake hands.”

Piero Calamandrei, Eulogy of Judges, at 120-21.

I am privileged to celebrate Justice Robert Smith’s great life.
He will always be remembered as a friend to me. I close with a
little prayer. The author is anonymous:

Servant of God, well done

Thy glorious warfare is past

The battle is fought, the race is won

And thou are crowned at last.

If it further please the Court: may I recognize that Justice
Harry Spencer, a long, long time judge of this court, is here
today and was a colleague of Judge Smith’s.

Finally, if it further please the Court, I would move that the
foregoing remarks be memorialized in the permanent records of
this court and that a copy of that record be presented to the fam-
ily of Judge Robert M. Smith.

CHIEF JUSTICE HENDRY: That will be granted. Thank you.
On behalf of the Nebraska Supreme Court I extend its apprecia-
tion to former Chief Justice Hastings who chaired the Court’s
memorial committee and was primarily responsible for organiz-
ing this presentation.

This concludes the special ceremonial session of the Nebraska
Supreme Court. The Court would encourage any of the partici-
pants, family members and friends of Justice Smith to remain in
the courtroom for a moment to greet each other on this occasion.
We are in adjournment. Thank you.

(Proceedings adjourned.)
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Negligence: Case Overruled. Foreseeability, in the duty context, is a legal question
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K.S.R. v. Novak & Sons, Inc., 225 Neb. 498, 406 N.W.2d 636 (1987), indicate to the
contrary, they are hereby overruled.

9. Negligence: Criminal Law. In analyzing foreseeability in the duty context, the
Supreme Court has noted that a prior criminal history need not involve the same sus-
pect to make the further criminal acts reasonably foreseeable, nor need it involve the
same type of crime. Likewise, the prior acts need not have occurred on the premises.
Even one such prior incident may be enough. It is the totality of the circumstances,
not solely the number or location of prior incidents, that must be considered in deter-
mining foreseeability.
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BERNARD J. MCGINN, Judge. Reversed.
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CONNOLLY, J.

The appellant, Jeffrey J. Knoll, was a student at the University
of Nebraska at Lincoln (UNL). He was hazed by members of the
Phi Gamma Delta fraternity (FIJI), which hazing resulted in
severe injuries. Knoll brought a tort action against the Board of
Regents of the University of Nebraska (University), and both
parties filed for summary judgment. The trial court granted sum-
mary judgment to the University, finding no duty. This case pre-
sents the question whether the University owed Knoll a duty to
exercise reasonable care to protect Knoll from FIJI's actions. We
conclude that whether a duty was owed is a question of law and
determine that a duty was owed. We reverse.

BACKGROUND
The stipulated facts and deposition testimony offered at the
hearing on the parties’ motions for summary judgment show the
following: On November 3, 1993, during FIJI's “pledge sneak,”
four or five active FIJI members met Knoll in the basement of
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Andrews Hall on the UNL campus. Knoll attempted to run, was
tackled by the active members, and was then handcuffed to an
active member. Knoll was taken to the FIJI house where he was
handcuffed to a radiator. While handcuffed to the radiator, Knoll
was given shot glasses of an alcoholic liquor and cans of beer by
FIIT’s officers and active members. Over the course of approxi-
mately 2'; hours, Knoll consumed 15 shots of brandy and
whiskey and 3 to 6 cans of beer. Knoll became severely intoxi-
cated and could no longer provide for his own welfare and
safety. After becoming ill due to his intoxication, Knoll was
taken to a restroom on the third floor of the FIJI house by his
captors and handcuffed to a toilet pipe. Knoll broke loose from
the handcuffs while unattended in the restroom and attempted to
escape by exiting out the third-floor restroom window and slid-
ing down a drainpipe. Knoll fell from the third-floor window to
the ground below and suffered severe injuries. Knoll had a blood
alcohol content of .209 grams of alcohol per 100 milliliters of
blood. Knoll was 19 years of age when he fell and was injured.

The FUI house is situated on land owned by the Phi Gamma
Delta House Corporation. The FIJI house is considered to be a
student housing unit subject to the UNL Student Code of
Conduct (Code). The use of any alcoholic beverage in a student
housing unit was a violation of the student housing regulations
then in effect and a violation of the Code. Conduct that is unrea-
sonably dangerous to the health or safety of other persons, or
oneself, was also a violation of the Code, as was hazing.
Unmarried students who were under the age of 19 at the begin-
ning of the fall semester of the 1993-94 academic year were
required by the University to live in a student housing unit dur-
ing their freshman year.

It is routine for fraternities located at the UNL campus to par-
ticipate in pledge sneak events. These fraternities are supposed
to complete a form disclosing whether a pledge sneak event is
planned and the details of that event, and file the form with the
University. FIJT had not filed a pledge sneak form as of the date
Knoll fell. However, the University was aware of at least two
hazing incidents involving other fraternities and was aware of
several instances of criminal conduct involving FIJI members.
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Knoll filed suit against the University, alleging that the
University had acted negligently in failing to enforce prohibi-
tions against acts of hazing, the consumption of alcohol, and
physically abusive behavior when the University knew or should
have known that the FIJI house was in violation of the rules pro-
hibiting such activities. The University filed a motion for sum-
mary judgment asserting that it did not owe Knoll a duty. Knoll
likewise filed a motion for summary judgment, asserting that
Knoll was entitled to judgment as a matter of law. The trial court
sustained the University’s motion and denied Knoll’s. Knoll
appeals the court’s granting of the University’s motion but did
not appeal the denial of his motion for summary judgment.

ASSIGNMENTS OF ERROR
Knoll asserts that the trial court erred in concluding that the
University did not have a duty to supervise the FIJI house and to
protect Knoll from harm and that the trial court erred in not find-
ing a breach of that duty.

_ SCOPE OF REVIEW
[1] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence. Woodard
v. City of Lincoln, 256 Neb. 61, 588 N.W.2d 831 (1999).

ANALYSIS

[2,3] The threshold inquiry in any negligence action is
whether the defendant owed the plaintiff a duty. See Popple v.
Rose, 254 Neb. 1, 573 N.W.2d 765 (1998). Actionable negligence
cannot exist if there is no legal duty to protect the plaintiff from
injury. Id. In determining whether a duty exists, this court
employs a risk-utility test, considering (1) the magnitude of the
risk, (2) the relationship of the parties, (3) the nature of the atten-
dant risk, (4) the opportunity and ability to exercise care, (5) the
foreseeability of the harm, and (6) the policy interest in the pro-
posed solution. /d. Foreseeability alone is not dispositive. Id.

[4] Knoll argues that the University owed him a duty as a
landowner based on FIJI's handcuffing and abducting Knoll on
the University’s property. We have held that a business
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proprietor is liable for the adverse actions of a third party against
an invitee when those actions were reasonably foreseeable to the
proprietor. Ratigan v. K.D.L., Inc., 253 Neb. 640, 573 N.W.2d
739 (1998). See, also, Gans v. Parkview Plaza Partnership, 253
Neb. 373, 571 N.W.2d 261 (1997) (holding that landlord has
duty to protect tenant against foreseeable criminal acts of third
persons). UNL students, such as Knoll, are clearly the
University’s invitees. E.g., Nero v. Kansas State University, 253
Kan. 567, 861 P.2d 768 (1993) (noting that all but one court to
address issue has concluded that students are invitees). See, also,
Johnson v. State, 77 Wash. App. 934, 894 P.2d 1366 (1995)
(holding that on-campus student residents are invitees).

[5] The University contends that the landowner liability the-
ory does not apply in the instant case because the actions that
took place on the University’s property were not criminal in
nature, but, rather, were simply “horseplay.” However, a third
party’s action need not amount to a violation of the criminal law
to give rise to liability; such an act may be sufficient even if it is
merely accidental. See Hulett v. Ranch Bowl of Omaha, 251
Neb. 189, 556 N.W.2d 23 (1996) (stating that third person’s act
may be accidental, negligent, or intentionally harmful).

(6] The University also argues that it owed no duty because
Knoll had superior knowledge of the danger. In Richardson v.
Ames Avenue Corp., 247 Neb. 128, 525 N.W.2d 212 (1995), we
stated that landowner liability is predicated on proof of the pos-
sessor’s superior knowledge, actual or constructive, of dangers
to which the invitee is subjected and of which the invitee is
unaware. However, the landowner liability at issue in
Richardson was not predicated on the acts of third parties;
rather, it concerned a condition of the land itself.

The “superior knowledge rule” does not apply to the instant
case, which involves liability for the intentionally harmful acts
of a third party. An invitee may very well know that the inten-
tionally harmful acts of a third party are foreseeable on the
landowner’s property. That fact does not obviate the invitee’s
expectation that the landowner will exercise reasonable care in
prov1dmg protection. If it did, landowners in obviously hlgh
crime areas would have no duty to provide protection at all, since
an invitee would always be aware of the danger. Awareness of
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the danger in such cases is irrelevant; it is the landowner that has
superior knowledge of, and the ability to provide, protection.
We conclude that the landowner liability theory applies in the
instant case and that thus, if FIJI's actions in handcuffing and
abducting Knoll were reasonably foreseeable, the University
owed Knoll a duty to protect.
[7] This court has long held that whether a legal duty exists
for actionable negligence is a question of law dependent on the
facts in a particular situation. Doe v. Gunny’s Ltd. Partnership,
256 Neb. 653, 593 N.W.2d 284 (1999); Popple v. Rose, 254 Neb.
1, 573 N.W.2d 765 (1998). Prosser and Keeton have stated:
[Duty] is entirely a question of law . . . and it must be
determined only by the court. It is no part of the province
of a jury to decide . . . whether the Long Island Railroad is
required to protect Mrs. Palsgraf from fireworks explo-
sions. A decision by the court that, upon any version of the
facts, there is no duty, must necessarily result in judgment
for the defendant. A decision that, if certain facts are found
to be true, a duty exists, leaves open the other questions
now under consideration [which are the weight and suffi-
ciency of the evidence, and the general and particular stan-
dard of conduct].

(Empbhasis supplied.) W. Page Keeton et al., Prosser and Keeton

on the Law of Torts § 37 at 236 (5th ed. 1984).

As the quotation from Prosser and Keeton demonstrates, in
the context of determining the existence of a duty, foreseeability
is a question of law for the court to resolve. See, e.g., Clohesy v.
Food Circus Supermkis., 149 N.J. 496, 694 A.2d 1017 (1997);
Ann M. v. Pacific Plaza Shopping Center, 6 Cal. 4th 666, 863
P.2d 207, 25 Cal. Rptr. 2d 137 (1993); Hulsman v. Hemmeter
Dev. Corp., 65 Haw. 58, 647 P.2d 713 (1982); Metropolitan Gas
Repair Serv., Inc. v. Kulik, 621 P.2d 313 (Colo. 1980); Genaust
v. Illinois Power Co., 62 Ill. 2d 456, 343 N.E.2d 465 (1976).
“[T]he fact that a question of law involves the consideration of
factual issues does not turn the former into a ‘question of fact’
or necessarily mire the court in evidentiary issues of weight and
credibility.” Clemets v. Heston, 20 Ohio App. 3d 132, 135 n.1,
485 N.E.2d 287, 290 n.1 (1985) (stating that duty is question of
law for court).
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Nonetheless, this court has held that whether a history of
criminal activity makes an assault foreseeable is a question of
fact. Hulett v. Ranch Bowl of Omaha, 251 Neb. 189, 556 N.W.2d
23 (1996). See, also, Gans v. Parkview Plaza Partnership, 253
Neb. 373, 571 N.W.2d 261 (1997) (holding that foreseeability is
factor in establishing duty and is question of fact in negligence
case). In so holding, this court cited K.S.R. v. Novak & Sons,
Inc., 225 Neb. 498, 406 N.W.2d 636 (1987).

In K.S.R., this court stated that questions of foreseeability,
negligence, and proximate cause are questions for the trier of
fact, citing Brown v. Nebraska P.P. Dist., 209 Neb. 61, 306
N.W.2d 167 (1981). However, in Brown, the foreseeability anal-
ysis was limited to proximate cause—duty was not at issue. This
court stated: “ “The question whether negligence is, in view of
the intervening negligence of a third person, such a continuing
and substantial factor in producing an accident as to be a proxi-
mate cause of the injury, is a question of fact, rather than a ques-
tion of law.”” Brown v. Nebraska P.P. Dist., 209 Neb. at 67, 306
N.W.2d at 171. Thus, foreseeability as a question of fact
migrated from the proximate cause context in Brown, to the duty
context in Hulett, without any analysis whatsoever.

As we noted in Kozicki v. Dragon, 255 Neb. 248, 583 N.W.2d
336 (1998), citing Hill v. Yaskin, 75 N.J. 139, 380 A.2d 1107
(1977), the distinction between foreseeability as it applies to
duty and as it applies to proximate cause is a critical distinction
that is too often and too easily overlooked.

Foreseeability as a determinant of a business owner’s
duty of care to its customers is to be distinguished from
foreseeability as a determinant of whether a breach of duty
is a proximate cause of an ultimate injury. Foreseeability
as it impacts duty determinations refers to “‘the knowl-
edge of the risk of injury to be apprehended. The risk rea-
sonably to be perceived defines the duty to be obeyed; it is
the risk reasonably within the range of apprehension, of
injury to another person, that is taken into account in deter-
mining the existence of the duty to exercise
care.’” . . . Foreseeability that affects proximate cause, on
the other hand, relates to “the question of whether the spe-
cific act or omission of the defendant was such that the
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ultimate injury to the plaintiff” reasonably flowed from
defendant’s breach of duty. . . . Foreseeability in the prox-
imate cause context relates to remoteness rather than the
existence of a duty.
(Citations omitted.) Clohesy v. Food Circus Supermkts., 149 N.J.
at 502-03, 694 A.2d at 1020-21. It is only in the proximate cause
context that foreseeability is a question of fact for the jury. See
Tapp v. Blackmore Ranch, 254 Neb. 40, 575 N.W.2d 341 (1998).
[8] We conclude that foreseeability, in the duty context, is a
legal question for the court. See Doe v. Gunny’s Ltd.
Partnership, 256 Neb. 653, 593 N.W.2d 284 (1999), and Koltes
v. Visiting Nurse Assn., 256 Neb. 740, 591 N.W.2d 578 (1999)
(analyzing foreseeability as question of law in duty context). To
the extent that Ratigan v. K.D.L., Inc., 253 Neb. 640, 573
N.W.2d 739 (1998); Gans v. Parkview Plaza Partnership, supra;
Hulett v. Ranch Bowl of Omaha, supra; and K.S.R. v. Novak &
Sons, Inc., supra, indicate to the contrary, they are hereby over-
ruled. Therefore, the question in the instant case is not whether
there was sufficient evidence for the jury to conclude that the act
perpetrated against Knoll was foreseeable, it is a legal question
for this court as to whether the University owed a duty to Knoll.
[9] In analyzing foreseeability in the duty context, we have
noted that a prior criminal history need not involve the same sus-
pect to make the further criminal acts reasonably foreseeable,
Erichsen v. No-Frills Supermarkets, 246 Neb. 238, 518 N.W.2d
116 (1994), nor need it involve the same type of crime, Gans v.
Parkview Plaza Partnership, 253 Neb. 373, 571 N.W.2d 261
(1997) (indicating that burglary may be enough to make sexual
assault foreseeable). Likewise, the prior acts need not have
occurred on the premises. Erichsen v. No-Frills Supermarkets,
supra. Even one such prior incident may be enough. Gans v.
Parkview Plaza Partnership, supra. “ ‘[I]t is the totality of the
circumstances, not solely the number or location of prior inci-
dents, that must be considered in determining foreseeability.””
Doe v. Gunny’s Ltd. Partnership, 256 Neb. at 660, 593 N.W.2d
at 290, quoting Gans v. Parkview Plaza Partnership, supra.
Thus, we must determine whether, under the totality of the cir-
- cumstances, FIJI’s acts of handcuffing and abducting Knoll on
the University’s property were foreseeable by the University.
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In the instant case, the University was aware of two separate
hazing incidents involving fraternities, one of which occurred
on September 23, 1989, and another on October 15, 1992. The
October 15 incident involved grabbing and physically removing
students from a building. These incidents did not involve FIJI.

The University was also aware of several incidents involving
FIJI members. On February 9, 1989, a FIJI member was cited by
UNL police for resisting arrest. On February 12, several FIJI
members were found in possession of alcohol at the FIJI house,
and had one or more females present at the house after the expi-
ration of visitation hours for members of the opposite sex. One
member was convicted of sexually assaulting a female high
school student at the FIJI house as a result of this incident. On
August 20, 1993, a FIJI member was found intoxicated and
unconscious in a third-floor restroom of the FIJI house by UNL
police. On September 4, an altercation occurred between mem-
bers of FIJI and the Alpha Tau Omega fraternity in which UNL
police intervened. Finally, on September 13, two FIJI members
attempted to break into the Alpha Phi sorority house.

It is true there is no evidence that any of this activity occurred
on the University’s property. However, there is evidence that the
FIII house is located near the University’s property. In Doe v.
Gunny’s Ltd. Partnership, supra, we determined that evidence
of criminal activity, including assault and larceny, occurring
near the landowner’s property was relevant to our foreseeability
analysis. See, also, Erichsen v. No-Frills Supermarkets, supra
(indicating that evidence of criminal acts occurring on sur-
rounding premises is relevant). Moreover, there is evidence that
UNL exercised control over the FIJI house by considering it to
be a “student housing unit” subject to the Code. The Code con-
tained regulations prohibiting certain conduct, including con-
sumption of alcohol; unreasonably dangerous conduct, includ-
ing but not limited to hazing; and violation of Nebraska laws,
which prohibit hazing and the provision of alcoholic liquor to
minors. Insofar as we can determine from the record, the regu-
lations set forth in the Code apply with equal force to student
housing units which are situated on property owned by the
University and those, such as the FIJI house, which are not. The
prior instances of alcohol abuse and other law violations occur-
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ring on the FIJI house premises are therefore particularly perti-
nent to our determination of whether a duty exists in this case.

The stipulated facts show that the University was aware of
prior hazing instances where students had grabbed and physi-
cally removed other students from buildings, had coerced other
students into drinking alcohol, and had engaged in other harass-
ing activities. The record reflects that the University had notice
that pledge sneaks could lead to illegal hazing. Thus, the
University could have foreseen various forms of student hazing
on its property, even though FIJI failed to disclose the pledge
sneak event, including typical fraternity abductions and the con-
sequences that could reasonably be expected to result from such
activities. As such, we conclude the University owes a
landowner-invitee duty to students to take reasonable steps to
protect against foreseeable acts of hazing, including student
abduction on the University’s property, and the harm that natu-
rally flows therefrom.

We recognize that reasonable minds could differ on the issue
whether the University breached its duty to act reasonably under
the circumstances; but this issue, along with the issue of proxi-
mate causation, should be tried to the finder of fact with the ben-
efit of the totality of the evidence presented at trial.

REVERSED.

US EcoLoGyY, INC., A CALIFORNIA CORPORATION, APPELLEE, V.
STATE OF NEBRASKA, DEPARTMENT OF ENVIRONMENTAL
QUALITY, AN EXECUTIVE DEPARTMENT AND AGENCY OF
THE STATE OF NEBRASKA, ET AL., APPELLANTS.

601 N.W.2d 775

Filed October 29, 1999. No. S-98-412.

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion independent from the lower
court’s decision.

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction over
the matter before it.
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3. Courts: Jurisdiction, While it is not a constitutional prerequisite for jurisdiction, the
existence of an actual case or controversy is necessary for the exercise of judicial
power.

4. Courts: Justiciable Issues. A court decides real controversies and determines rights
actually controverted, and does not address or dispose of abstract questions or issues
that might arise in a hypothetical or fictitious situation or setting.

5. Declaratory Judgments: Pleadings: Justiciable Issues. A court should refuse a
declaratory judgment unless the pleadings present a justiciable controversy which is
ripe for judicial determination.

6. Courts: Judgments. In the absence of an actual case or controversy requiring judi-
cial resolution, it is not the function of the courts to render a judgment that is merely
advisory.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Reversed and remanded with directions to
dismiss.

Don Stenberg, Attorney General, William M. Lamson, Jr.,
Special Assistant Attorney General, of Lamson, Dugan &
Murray, and Linda L. Willard for appellants.

Steven G. Seglin and David A. Jarecke, of Crosby, Guenzel,
Davis, Kessner & Kuester, for appellee.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcCK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

US Ecology, Inc. (USE), commenced this action for declara-
tory judgment, seeking (1) a declaration that the placement of
fill in a depression less than 1 acre in size located on the pro-
posed site of a low-level radioactive waste (LLRW) disposal
facility and the creation of a new wetland in mitigation, approx-
imately 2 acres in size, located off the disposal site do not con-
stitute commencement of construction; (2) a declaration that the
Nebraska Department of Health and Human Services (DHHS)
and its LLRW program manager have no jurisdiction over the
determination of whether the fill and mitigation constitutes
commencement of construction; and (3) injunctive relief against
the director of DHHS and the director of the Nebraska
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Department of Environmental Quality (DEQ), enjoining them
from interfering with the fill and mitigation proposed by USE.

SCOPE OF REVIEW
[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion inde-

pendent from the lower court’s decision. See Holste v. Burlington
Northern RR. Co., 256 Neb. 713, 592 N.W.2d 894 (1999).

FACTS

USE is a California corporation authorized to transact busi-
ness in the State of Nebraska, with its principal office located in
Lincoln, Lancaster County, Nebraska. USE is the developer of a
regional disposal facility for the Central Interstate Low-Level
Radioactive Waste Compact (Compact), which disposal facility
has been designated by the Central Interstate Low-Level
Radioactive Waste Commission (Commission) for the commer-
cial disposal of LLRW generated in the states of Arkansas,
Kansas, Louisiana, Nebraska, and Oklahoma. USE has filed an
application to construct such facility near Butte, Nebraska.

Pursuant to Neb. Rev. Stat. §§ 81-1586 and 81-1599 (Reissue
1994), DEQ is the agency of the State of Nebraska responsible
for licensing and regulation of the disposal facility designated
by the Commission. DEQ has authority to license and develop a
program for the regulation of LLRW in order to protect the pub-
lic health, safety, and welfare, as well as the environment. At the
time of this action, Randolph Wood was the director for DEQ,
and Jay D. Ringenberg was the LLRW program manager
for DEQ.

In accordance with the Low-Level Radioactive Waste
Disposal Act (Disposal Act), Neb. Rev. Stat. §§ 81-1578 to
81-15,116 (Reissue 1994 & Cum. Supp. 1996), DEQ has pro-
mulgated certain regulations concerning the construction of the
facility designated by the Compact. “ ‘Commencement of con-
struction’ means any clearing of land, excavation, or other sub-
stantial action that may affect the environment of a facility.” 194
Neb. Admin. Code, ch. 1, § 008 (1994). “Failure to obtain a
license prior to commencement of construction may be grounds
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for denial of a license.” 194 Neb. Admin. Code, ch. 3,
§ 001.03 (1994).

At the time of this action, Gina C. Dunning was the director
of DHHS, and Cheryl K. Rogers was the LLRW program man-
ager for DHHS. In June 1990, DEQ and DHHS entered into a
“Memorandum of Understanding,” which stated: DHHS “has
the authority to regulate LLRW management, except for the
commercial disposal of LLRW in a disposal facility designated
by the Central Interstate LLRW Compact Commission . . . .”
Pursuant to this memorandum, DEQ and DHHS agreed that
there would be one license application and that both agencies
would participate in the licensing process.

On July 27, 1990, USE submitted an application with the
State of Nebraska for the construction, operation, and ultimate
closure of an LLRW disposal facility. The original application
was for a 320-acre site located in Boyd County (first site).
During the pendency of this application, USE made certain
improvements and modifications to the first site, including the
installation of a gravel road and placement of a security trailer,
equipment shed, fencing, and meteorological equipment.

In January 1993, DEQ and DHHS determined that the first
site was not suitable because of the existence of a number of
areas which were identified by the U.S. Army Corps of
Engineers and DEQ as wetlands. Both DEQ and DHHS issued a
notice of intent to deny the license application based solely on
the existence of these wetlands. USE withdrew its original
application, and on August 30, filed a revised license application
(revised application) regarding 110 acres located in the south-
west corner of the first site (second site). At the time the revised
application was filed, no federal or state agency had identified
any wetland within the boundaries of the second site.
Ringenberg, the LLRW program manager for DEQ, testified
that upon receipt of the revised application and review of an
aerial photograph of the second site, he thought that an area in
the second site might be a wetland. The area was personally
examined, and upon determining that there appeared to be a pos-
sible wetland area, Ringenberg requested the Corps of
Engineers to examine the area. This area has become known as
the D-3 wetland.
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Subsequently, USE hired an engineering firm to investigate
the D-3 wetland. The engineering firm examined the site and
determined that it was a “temporary wetland,” which was wet
only during rain. The vegetation that was designated “wetland
vegetation” was a patch in the center that “you could put your
arms around.” The quality of the D-3 wetland was low, and the
depression averaged 3 inches in depth.

USE then applied to the Corps of Engineers for a “404 per-
mit” under the “Nationwide 26 Program” to fill the wetland. A
404 permit is available when the Corps of Engineers believes
that a proposed project will have an insignificant impact on the
environment. Public notice of the Corps of Engineers’ intent to
approve USE’s application under the Nationwide 26 Program
was mailed directly to DEQ on July 16, 1996. DEQ received
notice of the intended decision but did not respond or offer any
comments to the Corps of Engineers. A representative of DEQ
stated that it did not respond because it wanted USE to get
the permit.

USE’s 404 permit application provided for mitigation that
complied with DEQ’s requirements. DEQ approves 404 permits
under the Nationwide 26 Program as long as the applicant com-
plies with the requirements that for any wetland taken, there is a
replacement or mitigation wetland created 1': times the size of
the wetland taken and that the mitigation wetland created con-
sists of the same type of vegetation as the wetland taken. The
mitigation area proposed by USE would be located on the first
site but not within the boundary of the second site.

On August 9, 1996, the Corps of Engineers issued a 404 per-
mit giving USE until January 21, 1997, to complete the fill and
mitigation work. The Commission had also given USE permis-
sion to fill the depression. This would require placing 400 cubic
yards of fill in the D-3 wetland.

On September 6, 1996, USE wrote to Ringenberg and Rogers
to inform them that the Corps of Engineers had issued USE a
404 permit to fill the D-3 wetland. In a joint letter dated October
21, Ringenberg and Rogers stated: “We have determined that
this activity does constitute facility construction. . . . Therefore,
by this letter we are advising you not to proceed with your plans
at this time. It is acceptable to proceed only upon issuance of a
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license.” In response, USE claimed that it did not consider this
work to be a substantial activity and requested that DEQ and
DHHS reconsider their prior conclusion. The agencies refused
to change their position.

On June 17, 1997, USE commenced this declaratory judg-
ment action against DEQ and DHHS and their directors pur-
suant to Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 1995), the
Uniform Declaratory Judgments Act. On February 26, 1998, the
Lancaster County District Court issued a memorandum and
judgment. The following facts regarding the D-3 wetland were
found to be undisputed: The wetland averaged 3 inches in depth
and measured less than 1 acre. The wetland vegetation was an
area not larger than what one could put one’s arms around. The
depression had no relation to the ground water and was merely
a depression which collected water during heavy rains. Aside
from the vegetation-type wetland, the area consisted primarily
of weeds common to Nebraska. With the approval of the State of
Nebraska, the Corps of Engineers had issued a permit authoriz-
ing this depression to be filled.

The district court found that the fill activity located on the
second site did not involve the clearing of land or excavation and
that DEQ had not done any monitoring, testing, sampling, or
observation of any activity that would be impacted by filling the
D-3 wetland. The court concluded that the fill and mitigation
authorized by the 404 permit would not have an environmental
impact.

The district court also found that the mitigation wetland area
was located on the first site, but not on the second site. The court
concluded that in the event that a license was issued by DEQ to
permit the construction of the disposal facility, 12 to 18 inches
of soil on the entire 110-acre tract, including the amount of fill
placed in the D-3 wetland, would be removed to prepare the site
for construction.

The district court further found that neither DHHS nor any of
its officers or employees had statutory authority to render any
decision regarding USE’s application for a license to construct
an LLRW facility and that any decision, order, rule, or regula-
tion which DHHS made was void as being beyond the scope of
its authority. The court declared that the construction of the mit-






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































