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No. S-97-1103: Prokop v. Moyer. Affirmed. Gerrard, J.
No. S-98-053: Qualsett v. Kracl. Appeal dismissed.
Miller-Lerman, J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-96-750: State v. Simpson. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-97-351: Central Farmers Co-op Nonstock v. DLC,
Ltd. Motion of appellee for summary dismissal filed March 12,
1999, sustained. See rule 7B(1).

No. S-98-078: Crocker, Huck v. State. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-98-117: State v. Vraspir. Court of Appeals’ memoran-
dum opinion and judgment on appeal summarily affirmed under
rule 7A(1). See State v. Urbano, 256 Neb. 194, 589 N.W.2d 144
(1999). ‘

No. S-98-123: Essman v. Nebraska Law Enforcement
Training Ctr. Motion of appellee for summary dismissal sus-
tained on grounds that the issues in the case are moot.

Nos. $-98-166, S-98-167: State v. Freeman. Court of
Appeals’ memorandum opinion and judgment on appeal sum-
marily affirmed under rule 7A(1). See State v. Urbano, 256 Neb.
194, 589 N.W.2d 144 (1999).

Nos. S-98-251, S-98-252: State v. Devaney. Court of
Appeals’ modified summary affirmance is summarily affirmed
under rule 7A(1). See State v. Urbano, 256 Neb. 194, 589
N.W.2d 144 (1999).

No. S-98-315: State v. Sutton. Court of Appeals’ memoran-
dum opinion and judgment on appeal affirmed as modified. By
operation of law, appellant’s indeterminate sentence is 0 to 30
months’ imprisonment. See State v. White, 256 Neb. 536, 590
N.w.2d 863 (1999).

No. S-98-335: State v. Caddy. Appeal dismissed. See rule
7A(2) and State v. Parmar, 255 Neb. 356, 586 N.W.2d 279
(1998).

No. S-98-339: Joyner v. Farmland Foods. Stipulation
allowed; appeal dismissed.
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No. S-98-359: State v. Williams. Court of Appeals’ memo-
randum opinion and judgment on appeal summarily affirmed
under rule 7A(1). See State v. Urbano, 256 Neb. 194, 589
N.W.2d 144 (1999).

No. S-98-359: State v. Williams. Letter for appellee consid-
ered. Motion for rehearing in S-98-555, see State v. Urbano, 256
Neb. 194, 589 N.W.2d 144 (1999), having been overruled, man-
date in this matter to issue forthwith.

No. S-98-413: Nebraska Pub. Emp. v. County of York.
Stipulation sustained; appeal dismissed.

No. S-98-543: Felderman v. Felderman. Motion of appellee
for summary dismissal sustained. See rule 7B(1).

No. S-98-637: State v. Taylor. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-98-671: Stevens v. Erbe. Stipulation allowed; appeal
dismissed.

No. S-98-693: State v. Hauck. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-98-816: State v. Kalisek. Affirmed. See rule 7A(1);
State v. Divis, 256 Neb. 328, 589 N.W.2d 537 (1999); and State
v. Cushman, 256 Neb. 335, 589 N.W.2d 533 (1999).

No. S-98-816: State v. Kalisek. By order of the court,
February 10, 1999, order affirming lower court decision is
vacated.

No. S-98-816: State v. Kalisek. Affirmed. See rules 7A(1)
and 9E and State v. Feiling, 255 Neb. 427, 585 N.W.2d 456
(1998).

No. S-98-822: Strategic Staff Mgmt. v. Aston Park Health
Care Ctr. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. S-98-839: State v. Delgado. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-98-864: Cave v. Maler. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-98-965: State v. Sapanajin. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-98-1021: State ex rel. NSBA v. Lee. Respondent sus-
pended from the practice of law in the State of Nebraska for a
period of 2 years.
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No. S-98-1048: Christiansen v. Moore. Appeal summarily
dismissed as moot.

No. S-98-1115: State v. Pierce. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-98-1311: State ex rel. NSBA v. Reedy. Judgment of
suspension. Respondent suspended from practice of law in the
State of Nebraska for 30 days, effective upon service of order.

No. S-98-1338: Gall v. Gall. By order of the court, appeal
dismissed for failure to file briefs.

No. S-99-095: In the Matter of Grand Jury re Jones v.
Hartigan. Motion of appellant to dismiss as moot sustained;
appeal dismissed.

No. S-99-127: Matthews v. Abramson. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-99-277: State ex rel. NSBA v. Runge. Respondent
suspended from the practice of law in the State of Nebraska for
6 months.






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-96-407: State v. Lute. Petition of appellant for further
review overruled for lack of jurisdiction on March 8, 1999.

No. A-96-1151: Jessen v. Jessen. Petition of appellant for
further review overruled on February 10, 1999.

No. A-96-1151: Jessen v. Jessen. Petition of appellee for fur-
ther review overruled on February 10, 1999.

No. S-97-162: Norwest Bank Neb. v. Bellevue Bridge
Comm., 7 Neb. App. 750 (1998). Petition of appellee for further
review dismissed on March 16, 1999, as having been improvi-
dently granted.

No. A-97-280: Peters v. Wakefield. Petition of appellant
Wakefield for further review overruled on January 27, 1999.

No. A-97-280: Peters v. Wakefield. Petition of appellee
Peters for further review overruled on January 27, 1999.

No. A-97-534: State v. Silva, 7 Neb. App. 480 (1998).
Petition of appellant for further review overruled on March 16,
1999.

No. A-97-578: Shilling v. Downs. Petition of appellant for
further review overruled on March 31, 1999.

No. A-97-617: Hughes v. Grahm. Petition of appellee for
further review overruled on April 21, 1999.

No. A-97-643: Tyler v. Clarke. Petition of intervenor for fur-
ther review overruled on April 14, 1999.

No. A-97-662: Saylor v. Nebraska Dept. of Corr. Servs.
Petition of appellee for further review overruled on April 23,
1999.

Nos. A-97-666, A-97-667: Quick v. Quick. Petition of
appellee for further review overruled on March 10, 1999,

No. A-97-720: Kricsfeld v. Kricsfeld, 8 Neb. App. 1 (1999).
Petition of appellant for further review overruled on April 14,
1999.

Nos. A-97-821, A-97-822: State v. Ebert. Petition of appel-
lant for further review overruled on January 22, 1999,
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No. A-97-826: F & T, Inc. v. Nebraska Liquor Control
Comm., 7 Neb. App. 973 (1998). Petition of appellant for fur-
ther review overruled on February 18, 1999.

No. A-97-831: SID No. 347 v. City of Omaha, 8 Neb. App.
78 (1999). Petition of appellee for further review overruled on
March 17, 1999.

No. A-97-845: Zoucha v. Zoucha. Petition of appellee for
further review overruled on March 10, 1999.

No. A-97-858: Embury v. Peasley. Petition of appellant for
further review overruled on March 17, 1999.

No. A-97-861: Bordelon v. Bordelon. Petition of appellant
for further review overruled on March 31, 1999.

No. A-97-872: Norton v. Parkway Ob-Gyn, P.C. Petition of
appellee for further review overruled on February 5, 1999.

No. A-97-884: Shaw v. Nebraska Dept. of Revenue.
Petition of appellant for further review overruled on April 21,
1999.

No. A-97-884: Shaw v. Nebraska Dept. of Revenue.
Petition of appellee Prenosil for further review overruled on
April 21, 1999.

No. A-97-885: Piersel v. Piersel. Petition of appellee for fur-
ther review overruled on April 21, 1999.

No. S-97-892: Elstun v. Elstun, 8§ Neb. App. 97 (1999).
Petition of appellee for further review sustained on March 17,
1999.

No. A-97-923: James Neff Kramper Family Farm v.
Dakota Cty. Petition of appellant for further review overruled
on March 17, 1999.

No. A-97-946: Waite v. Empson. Petition of appellant for
further review overruled on March 17, 1999.

No. A-97-967: Fun World v. Big Red Keno. Petition of
appellee for further review overruled on April 28, 1999.

No. A-97-1102: State v. Hopkins, 7 Neb. App. 895 (1998).
Petition of appellee for further review overruled on January 22,
1999.

No. A-97-1110: In re Estate of Schwartz. Petition of appel-
lant for further review overruled on April 14, 1999.
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No. A-97-1112: Darnall v. Petersen, 8 Neb. App. 185
(1999). Petition of appellee for further review overruled on April
23, 1999.

No. A-97-1135: State ex rel. Wagner v. Klamt. Petition of
appellee for further review overruled on April 21, 1999.

No. $-97-1150: State v. Rieger, 8 Neb. App. 20 (1999).
Petition of appellant for further review sustained on April 14,
1999.

No. A-97-1264: Riggs v. Riggs. Petition of appellant for fur-
ther review overruled on April 14, 1999,

No. A-97-1336: Woods v. Woods. Petition of appellant for
further review overruled on May 12, 1999.

No. A-97-1339: In re Interest of Courtney S. & Daniel S.
Petition of appellant for further review overruled on April 14,
1999.

No. A-98-015: State v. Bartlett. Petition of appellant for fur-
ther review overruled on February 18, 1999.

No. A-98-055: State v. Matthews, 8 Neb. App. 167 (1999).
Petition of appellant for further review overruled on April 21,
1999.

No. A-98-061: Reagan v. Sarpy Cty. Bd. of Equal. Petition
of appellant for further review overruled on March 17, 1999.

No. S-98-080: State v. Owens, 8 Neb. App. 109 (1999).
Petition of appellee for further review sustained on April 14,
1999.

No. A-98-093: Geiger v. Johnson. Petition of appellant for
further review overruled on February 10, 1999.

No. S-98-169: Henderson v. Department of Corr. Servs.
Petition of appellant for further review overruled for lack of
jurisdiction.

No. A-98-173: Belitz v. Belitz, 8 Neb. App. 41 (1999).
Petition of appellant for further review overruled on March 10,
1999.

No. A-98-189: State v. Magilton. Petition of appellant for
further review overruled on February 25, 1999.

No. A-98-209: Siliphet v. IBP, inc., 8 Neb. App. 48 (1999).
Petition of appellant for further review overruled on March 17,
1999.
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No. A-98-259: Baughman v. United-A.G. Co-0p, 7 Neb.
App. 936 (1998). Petition of appellee for further review over-
ruled on January 27, 1999.

No. A-98-341: In re Interest of Chester B. Petition of
appellee for further review overruled on February 16, 1999. See
rule 2F.

No. S-98-352: State v. Brown. Petition of appellant for fur-
ther review sustained on May 19, 1999.

No. A-98-355: State v. Alexander. Petition of appellant for
further review overruled on March 31, 1999.

No. A-98-404: Amen v. Custom Countertop, Inc. Petition
of appellant for further review overruled on March 1, 1999,

No. A-98-405: Huryta v, Huryta. Petition of appellant for
further review overruled on April 14, 1999,

No. A-98-410: Jensby v. Jensby. Petition of appellant for
further review overruled on April 28, 1999.

No. A-98-447: State v. Herngren, 8 Neb. App. 207 (1999).
Petition of appellant for further review overruled on April 23,
1999.

No. A-98-462: Claussen v. Tender Heart Treasures.
Petition of appellant for further review overruled on April 21,
1999.

No. A-98-467: State v. Gray. Petition of appellee for further
review overruled on April 14, 1999.

No. A-98-508: State v. Bennett. Petition of appellant for fur-
ther review overruled on April 14, 1999.

No. A-98-526: In re Interest of Stephon R. Petition of
appellant for further review overruled on March 17, 1999.

No. A-98-531: State v. Creek. Petition of appellant for fur-
ther review overruled on April 14, 1999.

No. A-98-535: State v. Bewley. Petition of appellant for fur-
ther review overruled on February 18, 1999.

No. A-98-563: State v. Paulsen. Petition of appellant for fur-
ther review overruled on February 10, 1999.

No. A-98-634: Gerber v. Gerber. Petition of appellee for
further review overruled on April 14, 1999.

Nos. A-98-715, A-98-716: State v. Garza. Petition of appel-
lant for further review overruled on March 10, 1999,
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No. A-98-720: In re Interest of Samuel W. & Sophia W.
Petition of appellant for further review overruled on May 19,
1999.

No. A-98-732: State v. Blair. Petition of appellant for further
review overruled on May 12, 1999.

Nos. A-98-765, A-98-766: In re Interest of Mikayla H. &
Amber H. Petition of appellant for further review overruled on
May 19, 1999.

No. A-98-767: State v. Boyd. Petition of appellant for further
review overruled on February 10, 1999.

No. A-98-831: Wiek v. Mynster. Petition of appellant for
further review overruled on April 14, 1999.

No. A-98-838: Perry v. Perry. Petition of appellee for further
review overruled on May 12, 1999.

Nos. A-98-843, A-98-844, A-98-845: State v. Droppleman.
Petition of appellant for further review overruled on March 10,
1999.

Nos. A-98-854, A-98-855: State v. Steinbach. Petition of
appellant for further review overruled on January 27, 1999.

No. S-98-878: State v. Boslau, 8 Neb. App. 275 (1999).
Petition of appellant for further review sustained on May 12,
1999.

No. A-98-902: State v. Brown. Petition of appellant for fur-
ther review overruled on February 10, 1999.

No. A-98-921: Smith v. Brown. Petition of appellant for fur-
ther review overruled on April 28, 1999.

No. A-98-967: State v. Svoboda. Petition of appellant for
further review overruled on March 17, 1999.

No. A-98-1047: State v. Reents. Petition of appellant for fur-
ther review overruled on March 10, 1999.

Nos. A-98-1053, A-98-1054: State v. Rodriquez. Petition of
appellant for further review overruled on April 14, 1999.

No. A-98-1122: Coulson v. Nebraska Bd. of Parole. Petition
of appellant for further review overruled on April 14, 1999.

No. A-98-1136: State v. Mitchell. Petition of appellant for
further review overruled on January 27, 1999.

No. A-98-1200: State v. Grigg. Petition of appellant for fur-
ther review overruled on February 18, 1999.
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No. A-98-1215: Ditter v. Nebraska Dept. of Corr. Servs.
Appeals Bd. Petition of appellant for further review overruled
on March 17, 1999,

No. A-98-1246: 1504 Harney Assocs., L.P. v. GHMC, Inc.
Petition of appellant for further review overruled on April 14,
1999.

No. A-99-029: Ackerman v. Nebraska Dept. of Corr.
Appeals Bd. Petition of appellant for further review overruled
on May 7, 1999.

No. A-99-032: Tyler v. Tyler. Petition of appellant for fur-
ther review overruled on April 14, 1999.

No. A-99-054: State v. Grigg. Petition of appellant for fur-
ther review overruled on February 18, 1999.
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Filed January 29, 1999. No. S-96-1164.

Petition for further review from the Nebraska Court of
Appeals, HANNON, SIEVERS, and MUEs, Judges, on appeal
thereto from the District Court for Lancaster County, PAUL D.
MERRITT, JR., Judge. Judgment of Court of Appeals affirmed.
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McCORMACK, J.

This cause is affirmed on the published opinion of the
Nebraska Court of Appeals found at Hansmeyer v. Nebraska
Pub. Power Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998).
The order of the Court of Appeals, affirming in part and in part
reversing and remanding with directions, is affirmed.

AFFIRMED.
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Motions to Vacate: Appeal and Error. The decision to vacate an order is within the
discretion of the court; such a decision will be reversed only if it is shown that the
district court abused its discretion.

Judgments: Words and Phrases. An abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreasonable or if its action is
clearly against justice or conscience, reason, and evidence.

Courts: Dismissal and Nonsuit. Pursuant to Neb. Rev. Stat. § 25-1149 (Reissue
1995), a district court has discretionary power to dismiss a case without prejudice for
want of prosecution. Such a dismissal is also within the inherent power of the court.
—:__ . The power to dismiss a case for want of prosecution is necessary in order
to prevent undue delays in the disposition of pending cases and 10 avoid congestion
in the trial courts.

Courts: Motions to Vacate. A district court has the inherent authority to vacate or
modify its decision within the same term in which the initial decision was rendered.
Motions to Vacate: Appeal and Error. The decision to vacate an order is within the
discretion of the court and, in the absence of an abuse of discretion, will not be inter-
fered with. However, the decision to vacate will be reversed if it is shown that the dis-
trict court abused its discretion.

Courts: Motions to Vacate. Although a court’s decision to vacate an order is dis-
cretionary, this discretion is not an arbitrary one. It must be exercised reasonably and
depends upon the facts and circumstances in each case as shown by the record.
Judgments: Evidence. A much stronger showing is required to substantiate an abuse
of discretion when a judgment is vacated than when it is not.

Courts: Pretrial Procedure: Time. Because of the individualized nature of the
administration of justice, trial courts must necessarily be given wide discretion to
ensure that the goal of timely disposition of cases is reached in a manner consistent
with faimess to all parties. Assurance of quality in the judicial process is as impor-
tant as speedy disposition.

Dismissal and Nonsuit: Appeal and Error. Conceming an order of dismissal, each
case must be looked at with regard to its own peculiar procedural history and the situ-
ation at the time of dismissal.

Petition for further review from the Nebraska Court of

Appeals, HANNON, IRWIN, and INBODY, Judges, on appeal thereto
from the District Court for Douglas County, LAWRENCE J.
CORRIGAN, Judge. Judgment of Court of Appeals reversed, and
cause remanded with directions.
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appellants.
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HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoORMACK, and MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE

The Nebraska Court of Appeals reversed the trial court’s deci-
sion to vacate the dismissal of appellee, Sioux Sun Talkington’s
medical malpractice case against appellants, Womens Services,
P.C., and C. J. Labenz, M.D. (hereinafter jointly referred to as
Womens Services). We granted Talkington'’s petition for further
review. We reverse the Court of Appeals’ decision and remand
the cause to the Court of Appeals with directions to affirm the
trial court’s order vacating the dismissal.

BACKGROUND

On August 25, 1995, Talkington filed a petition alleging that
on August 27, 1993, Womens Services committed medical mal-
practice. Womens Services’ subsequent demurrer was partially
sustained and partially overruled on March 8, 1996. Womens
Services filed an answer on March 11. About 3 months later, the
trial court’s computer automatically dismissed the case, as it
had been pending for over 180 days without a certificate of
readiness being filed. Talkington moved to reinstate the case,
contending that discovery should be completed by March 31,
1997. A hearing was held on December 31, 1996, at which time
Talkington’s counsel stated to the trial court that advancement
of the medical expert’s opinion was estimated to cost $15,000,
and Talkington had been attempting to figure out ways to cover
that cost. The trial court vacated the previously entered dis-
missal and entered an order excusing a filing of a certificate of
readiness until March 31, 1997.

On April 1, 1997, the case was automatically dismissed for
want of prosecution a second time. A hearing was held on April
7. At this hearing, Talkington’s counsel stated:

I've got a very unfortunate, very unusual situation here.
This is a case that we filed when we had an expert’s opin-
ion on it that he thought we had a liability case, but, to
assess damages, he needed to do another surgery.



4 256 NEBRASKA REPORTS

[Talkington has] never been able to do that surgery, so the
case kind of got stale and got shelved and nothing much
went on with it.

About two months back, we were here on a Motion to
Reinstate and I think you reinstated it on the condition that
we get our expert on board, which I said, about doing, took
a long time doing. I'll be damned if Friday he didn’t call
me back, after I've been playing phone tag with him for
quite awhile, and told me he would step up to the plate and
be deposed and give me a final opinion on it. So, obvi-
ously, the case is in an awkward posture, but if we can
reinstate it and I can get [defendant’s attorney] his discov-
ery by the end of the week and get a deposition pretty
quickly, I think that’s the only sensible thing to do.

Over Womens Services’ objection, the trial court vacated the
April 1, 1997, dismissal, reinstated the case, gave Talkington 1
monthr to complete discovery, and ordered that a certificate of
readiness be filed by May 7. Womens Services timely appealed
to the Court of Appeals. The Court of Appeals determined that
because the bill of exceptions contains only Talkington’s coun-
sel’s unsworn statements to the trial court and no evidence was
offered by Talkington at the hearing on April 7, for the purposes
of its review, it was essentially left with a record containing
only the pleadings and docket entries. See Talkington v. Womens
Servs., 7 Neb. App. 378, 583 N.W.2d 68 (1998). The Court of
Appeals concluded that based on the pleadings and docket
entries, the trial court’s decision to vacate the dismissal on April
1 was an abuse of discretion and reversed the trial court’s order,
thereby dismissing the case.

The trial docket sheet shows the following entries, each
signed or initialed by the trial court judge:

3/8/96 By agrement [sic] of counsel, the demurrer as to
first cause of action is overruled. [sic] and demurrer as to
second cause of action sustained. Defendant given ten
days to answer

JUN 28 1996 CASE DISMISSED W/O PREJUDICE -
PROGRESSION LETTER

12/31/96 Counsel for parties appeared and argued.
Plaintiff’s motion to reinstate this case argued and sus-
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tained. Plaintiff given to March 31, 1997 to complete dis-
covery by signed order. Signed order requiring parties to
certify this case by 3-31-97.

APR 01 1997 CASE DISMISSED W/O PREJUDICE -
PROGRESSION LETTER

4/7/97 On motion of plaintiff and over objection of
defendant this case is ordered reinstated. Parties given 1
mo[.] to complete discovery certificate of readiness
ordered by 5-3-97. Signed order setting date.

We granted Talkington’s petition for further review.

ASSIGNMENTS OF ERROR

Talkington assigns that the Court of Appeals erred in ruling
(1) in effect, that a trial court exercising broad discretion to
reinstate a case may consider only formally offered evidence
and that on appeal, such evidence is the only pertinent part of
the record; (2) that the trial court’s reinstatement of the case
based on the assertions of counsel contained in the record con-
stituted an abuse of discretion; and (3) that “the record” and
“the evidence” are exactly the same thing.

SCOPE OF REVIEW

The decision to vacate an order is within the discretion of the
court; such a decision will be reversed only if it is shown that
the district court abused its discretion. Jarrett v. Eichler, 244
Neb. 310, 506 N.W.2d 682 (1993). An abuse of discretion
occurs when the trial court’s decision is based upon reasons that
are untenable or unreasonable or if its action is clearly against
justice or conscience, reason, and evidence. Jarrett v. Eichler,
supra.

ANALYSIS

A district court has discretionary power to dismiss a case
without prejudice for want of prosecution. Neb. Rev. Stat.
§ 25-1149 (Reissue 1995). Such a dismissal is also within the
inherent power of the court. A. Hirsh, Inc. v. National Hair Co.,
210 Neb. 397, 315 N.W.2d 236 (1982). The power to invoke this
sanction is necessary in order to prevent undue delays in the dis-
position of pending cases and to avoid congestion in the trial
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courts. Schaeffer v. Hunter, 200 Neb. 221, 263 N.W.2d 102
(1978).

Likewise, a district court has the inherent authority to vacate
or modify its decision within the same term in which the initial
decision was rendered. Jarrett v. Eichler, supra; A. Hirsh, Inc. v.
National Hair Co., supra. The decision to vacate an order is
within the discretion of the court and, in the absence of an abuse
of discretion, will not be interfered with. However, the decision
to vacate will be reversed if it is shown that the district court
abused its discretion. Fanning v. Richards, 193 Neb. 431, 227
N.W.2d 595 (1975). Although a court’s decision to vacate an
order is discretionary, “this discretion is not an arbitrary one. It
must be exercised reasonably and depends upon the facts and
circumstances in each case as shown by the record.” A. Hirsh,
Inc. v. National Hair Co., 210 Neb. at 398-99, 315 N.W.2d at
238. A much stronger showing is required to substantiate an
abuse of discretion when the judgment is vacated than when it
is not. Fanning v. Richards, supra.

Because of the individualized nature of the administration of
Justice, trial courts must necessarily be given wide discretion to
ensure that the goal of timely disposition of cases is reached in
a manner consistent with fairness to all parties. Assurance of
quality in the judicial process is as important as speedy disposi-
tion. Fanning v. Richards, supra. Each case must be looked at
with regard to its own peculiar procedural history and the situ-
ation at the time of dismissal. Schaeffer v. Hunter, supra.

In the case at hand, we conclude that the Court of Appeals
erred in concluding that the trial court abused its discretion
when it vacated the dismissal of Talkington’s case. There is a
record in this case, the trial docket. The period between
Womens Services’ answer and the first dismissal was approxi-
mately 3'~2 months. The period between the first dismissal and
the second dismissal was 10 months. The period between when
Womens Services filed its answer and the last reinstatement was
13 months. It was Womens Services’ burden to prove an abuse
of discretion. Based upon the record consisting of the trial
docket, we find that Womens Services failed to prove an abuse
of discretion on the part of the trial court when this case was
reinstated on April 7, 1997.
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CONCLUSION
Based on the record, we cannot conclude that the trial court
abused its discretion in vacating the dismissal and reinstating
the case for trial. Therefore, we reverse the Court of Appeals’
decision and remand the cause to the Court of Appeals with
directions to affirm the trial court’s order vacating the dismissal.
REVERSED AND REMANDED WITH DIRECTIONS.

US ECOLOGY, INC., APPELLANT, V. BoYD COUNTY BOARD OF
EQUALIZATION, BOYD COUNTY, NEBRASKA, APPELLEE.
588 N.W.2d 575

Filed January 29, 1999. No. S-97-802.

1. Taxation: Judgments: Appeal and Error. Appellate review of a final decision of
the Nebraska Tax Equalization and Review Commission shall be conducted for
errors on the record of the commission, When reviewing an order for errors appear-
ing on the record, an appellate court’s inquiry is whether the decision conforms to the
law, is supported by competent evidence, and is neither arbitrary, capricious, nor
unreasonable.

2. Appeal and Error. The Supreme Court will not consider errors which are not prop-
erly assigned in a petition for further review and discussed in the supporting memo-
randum brief, unless plain error exists. In this context, plain error exists where there
is an error in an opinion of the Court of Appeals conceming which no complaint is
made in a petition for further review, but which is encompassed within the errors
raised before the Court of Appeals and which, if uncorrected, would result in an erro-
neous direction for retrial of a cause.

3. Taxation: Valuation: Appeal and Error. The Tax Equalization and Review Com-
mission shall affirm the action taken by a county board of equalization unless evi-
dence is adduced establishing that the action taken by the board was unreasonable or
arbitrary or unless evidence is adduced establishing that the property of the appellant
is assessed too low.

4. Taxation: Valuation: Presumptions: Evidence: Proof: Appeal and Error. There
is a presumption that a county board of equalization has faithfully performed its offi-
cial duties in making an assessment and has acted upon sufficient competent evi-
dence to justify its action. That presumption remains until there is competent evi-
dence to the contrary presented, and the presumption disappears when there is
competent evidence adduced on appeal to the contrary. From that point forward, the
reasonableness of the valuation fixed by the board of equalization becomes one of
fact based upon all the evidence presented. The burden of showing such valuation to
be unreasonable rests upon the taxpayer on appeal from the action of the board.

5. Taxation: Valuation: Proof: Appeal and Error. In an appeal from a county board
of equalization, the burden of persuasion imposed on the complaining taxpayer is not
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met by showing a mere difference of opinion unless it is established by clear and con-
vincing evidence that the valuation placed upon his property when compared with
valuations placed on other similar property is grossly excessive and is the result of a
systematic exercise of intentional will or failure of plain duty, and not mere errors of
judgment.

6. Property: Valuation: Witnesses. An owner who is familiar with his property and
knows its worth is permitted to testify as to its value.

7. Taxation: Valuation. In tax valuation cases, actual value is largely a matter of opin-
ion and without a precise yardstick for determination with complete accuracy.

8. ___:___. The purchase price of a property, standing alone, is not conclusive of the
actual value of property for assessment purposes; it is only one factor to be consid-
ered in determining actual value.

9. : Pursuant to Neb. Rev. Stat. § 77-112 (Reissue 1996), the statutory mea-

sure of actual value is not what an individual buyer may be willing to pay for prop-
erty, but, rather, its market value in the ordinary course of trade.

Petition for further review from the Nebraska Court of
Appeals, MILLER-LERMAN, Chief Judge, and SIEVERS and
InBODY, Judges, on appeal thereto from the Nebraska Tax
Equalization and Review Commission. Judgment of Court of
Appeals affirmed.

Steven G. Seglin, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellant.

Carl Schuman, Boyd County Attorney, for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
McCoRrRMACK, JJ.

STEPHAN, J.

This case involves a dispute with regard to the valuation for
purposes of taxation of a tract of land in Boyd County which US
Ecology, Inc., purchased in July 1990 for $320,000 as a poten-
tial site for a low-level radioactive waste disposal facility. From
1990 through 1995, the assessed value of the land was never
more than $113,875, but in 1996 the Boyd County Board of
Equalization (Board) increased the valuation to $320,000. US
Ecology appealed to the Nebraska Tax Equalization and Review
Commission (TERC), which affirmed the Board’s 1996 valua-
tion based upon a 2-to-1 determination that US Ecology failed
to prove that the Board acted arbitrarily or capriciously in
increasing the valuation for 1996. US Ecology sought review by
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the Nebraska Court of Appeals, which reversed, based upon its
determination that there was sufficient evidence to establish
that the Board had acted arbitrarily and capriciously in estab-
lishing the 1996 valuation. The Court of Appeals further deter-
mined that the property was agricultural land not being used for
agricultural purposes and therefore should be valued at 100 per-
cent of its actual value. It reversed, and remanded the cause to
the TERC for further proceedings consistent with the Court of
Appeals’ opinion. US Ecology v. Boyd Cty. Bd. of Equal., 6 Neb.
App. 956, 578 N.W.2d 877 (1998). We granted the Board’s peti-
tion for further review and now affirm the judgment of the
Court of Appeals.

FACTUAL AND PROCEDURAL BACKGROUND

We summarize the facts and procedural background of this
case which are set forth in greater detail in the published opin-
ion of the Court of Appeals. US Ecology is a California corpo-
ration engaged in radioactive and hazardous waste handling,
processing, and disposal. In July 1990, it purchased the subject
property in Boyd County because of its suitability as a site for a
low-level radioactive waste disposal facility which US Ecology
intends to build and operate if it obtains the necessary license
from the State of Nebraska. See Neb. Rev. Stat. § 81-1578 et
seq. (Reissue 1994 & Cum. Supp. 1998). The license applica-
tion has been pending since 1990. The subject property consists
of approximately 317.99 acres located 3 miles west of Butte,
Nebraska. If the license is obtained, approximately 110 acres of
the subject property will be used for construction of the actual
facility and the remaining acres will be used for site-monitoring
and testing. Since 1989, between $82 and $83 million has been
spent on the project to develop the waste disposal facility in
Boyd County. However, the only improvements on the proposed
site include a small structure, several monitoring wells, and
other technical improvements used for testing for the antici-
pated future use of the property.

US Ecology paid approximately $1,000 per acre for the sub-
ject property. At the time of purchase, it was aware that similar
property was selling for about $400 per acre; however, it was
willing to pay a premium price because of the suitability of the



10 256 NEBRASKA REPORTS

property as a potential site for the waste disposal facility.
Although it had previously been used as farmland, the subject
property has not been used for agricultural purposes since 1990.

From 1990 through 1995, the subject property was assessed
as agricultural land, and its highest assessed value during this
period was $113,785 in 1995. However, on July 22, 1996, the
Board determined that the assessed value should be increased to
$320,000. US Ecology perfected a timely appeal to the TERC
pursuant to Neb. Rev. Stat. § 77-1510 (Reissue 1996). The
TERC held a hearing at which counsel for the Board and US
Ecology appeared. The Board did not call any witnesses but
offered five exhibits which included the minutes of its July 22
meeting, the option contract pursuant to which US Ecology pur-
chased the subject property, the July 1990 deed transferring title
of the subject property to US Ecology, and tax-assessment doc-
uments pertaining to a licensed landfill facility in Dakota
County and an operational hazardous waste disposal facility in
Kimball County.

US Ecology called two witnesses, John DeOld and Wayne
Kubert. Since 1988, DeOld has been employed by US Ecology
as manager for its Nebraska Central Interstate project. His
duties include management of US Ecology’s efforts to comply
with contracts which it has with the Central Interstate Compact
Commission to site, develop, license, operate, and close the
low-level radioactive waste disposal facility for which the sub-
ject property is the proposed site. He stated that a decision on
the pending license application was expected no earlier than the
last few months of 1999 and that US Ecology did not know with
any degree of certainty whether it would ever receive a license
for the proposed facility. DeOld testified that since the cessation
of farming operations on the property in 1990, US Ecology has
been conducting on-site environmental and monitoring activi-
ties, including ground water and atmosphere studies to establish
a baseline of information showing the condition of the property
with respect to any hazardous or radiological materials that may
be found on the site. He stated that the subject property is pri-
marily grassland and that US Ecology pays to have the grass
mowed and hauled away once or twice a year. DeOld testified
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that in his opinion, the property had a fair and reasonable mar-
ket value of $450 per acre on January 1, 1996.

Wayne Kubert, a real estate appraiser retained by US
Ecology, also testified as a witness before the TERC. Kubert
stated that because of the uncertainty regarding the acceptance
of US Ecology’s license application, the highest and best use of
the property in 1996 was for agricultural purposes. Kubert per-
formed an appraisal of the property using the market or com-
parative value approach. He determined that the real property
should be valued at $154,710 and improvements at $11,290, for
a total of $166,000. Valuing the property at 80 percent, which is
the way agricultural land is valued, the property had a value of
$123,710 and the improvements a value of $11,290, for a total
value of $135,000. Kubert certified that in conducting the
appraisal he complied with the “Uniform Standards of
Professional Practice . . . as promulgated by the Appraisal
Foundation.”

At the close of US Ecology’s case, the Board made a motion
to dismiss the case, alleging that US Ecology failed to establish
a reasonable basis upon which the TERC could reverse the
action of the Board. The TERC filed a decision setting forth its
findings of fact and conclusions of law as required by Neb. Rev.
Stat. § 77-5018 (Cum. Supp. 1998).

The TERC found, in summary, that US Ecology failed to pre-
sent credible evidence to support its claim that the Board’s val-
uation of the property was unreasonable or arbitrary. The TERC
found that DeOld’s opinion regarding the value of the property
was unsupported by the evidence. It further found that Kubert’s
appraisal was not credible evidence of the value of the property
because (1) the appraisal determined that the highest and best
use of the property was as agricultural land; (2) the property
cannot be used as agricultural land under the provisions of Neb.
Const. art. X1I, § 8, and consequently cannot be valued as such;
(3) the appraisal was based on the sales comparison approach
and no consideration was given to the income approach,
although standard appraisal practices dictate that a second
approach to value is essential to support the opinion; and (4) US
Ecology expended more than $80 million in testing and appli-
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cation proceedings in order to obtain a license for its radioac-
tive and hazardous waste processing facility. Thus, the TERC
granted the Board’s motion for dismissal and affirmed the
Board’s determination, finding there was no showing that the
Board’s valuation was unreasonable or arbitrary. US Ecology
timely appealed to the Court of Appeals.

The Court of Appeals determined that the TERC erred in dis-
regarding the testimony of DeOld and Kubert regarding the
value of the subject property. US Ecology v. Boyd Cry. Bd. of
Equal., 6 Neb. App. 956, 578 N.W.2d 877 (1998). The court
also held that the TERC improperly considered the constitu-
tional prohibition of corporate ownership of farmland because
that issue was not raised before the Board. Id. The Court of
Appeals concluded that the subject property was agricultural
land not being used for agricultural or horticultural purposes
and, thus, was to be valued at 100 percent of its actual value. It
therefore reversed the decision of the TERC affirming the deter-
mination of the Board, and remanded the cause to the TERC for
further proceedings consistent with its opinion. Id.

ASSIGNMENTS OF ERROR
In its opinion, the Court of Appeals summarized US
Ecology’s assignments of error with respect to the determina-
tion of the TERC as follows:
(1) The [TERC] erred in finding that since the subject
property cannot be used as agricultural land under the
Nebraska Constitution, the subject property cannot be val-
ued as agricultural land pursuant to the provisions of Neb.
Rev. Stat. § 77-1343 (Reissue 1996) and related statutes,
and (2) the [TERC] erred in finding that US Ecology
failed to meet its burden of establishing that the valuation
of the subject property as assessed by the Board was
unreasonable or arbitrary.

US Ecology v. Boyd Cty. Bd. of Equal., 6 Neb. App. at 961, 578

N.W.2d at 881-82.

In its petition for further review, the Board asserts that the
Court of Appeals erred (1) by failing to hold that US Ecology
bears the burden of proving by “credible” evidence that the
value of the property has been arbitrarily or unlawfully fixed by
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the Board in an amount greater than its actual value and (2) by
failing to hold that when credible evidence conflicts on appeal
from a county board of equalization, an appellate court may
give weight to the fact that the TERC observed the witnesses
and accepted one version of the facts over the other.

SCOPE OF REVIEW

An appeal may be taken from any action of a county board of
equalization to the TERC in accordance with the TERC Act
(TERCA). § 77-1510. The TERCA, which is currently codified
at Neb. Rev. Stat. §§ 77-5001 to 77-5031 (Reissue 1996 & Cum.
Supp. 1998), originally became effective on January 1, 1996,
and at the time of the instant action, was codified at Neb. Rev.
Stat. §§ 77-5001 to 77-5021 (Reissue 1996). The TERC shall
hear such appeals

as in equity and without a jury and determine anew all
questions raised before the county board of equalization
which relate to the liability of the property to assessment,
or the amount thereof. The [TERC] shall affirm the action
taken by the board unless evidence is adduced establishing
that the action of the board was unreasonable or arbitrary
or unless evidence is adduced establishing that the prop-
erty of the appellant is assessed too low.
Neb. Rev. Stat. § 77-1511 (Reissue 1996).

Any person aggrieved by a final decision in a case appealed
to the TERC, whether the decision is affirmative or negative in
form, shall be entitled to judicial review in the Court of
Appeals. § 77-5019(1). In such an appeal, the Court of Appeals
reviews for errors appearing on the record of the TERC.
§ 77-5019(5). When reviewing an order for errors appearing on
the record, the appellate court’s inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable. Douglas Cty.
Sch. Dist. 001 v. Dutcher, 254 Neb. 317, 576 N.W.2d 469 (1998).

ANALYSIS
This is the first case in which we have reviewed a decision of
the Court of Appeals arising under the TERCA. Review of such
actions by this court is not a matter of right, but is governed by
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Neb. Rev. Stat. § 24-1107 (Reissue 1996) and Neb. Ct. R. of
Prac. 2F, pursuant to which this court may in its discretion grant
further review of a decision of the Court of Appeals upon peti-
tion of a party. Therefore, our task is to determine whether the
Court of Appeals correctly reviewed the cause for errors appear-
ing on the record of the TERC, as required by § 77-5019(5). Our
review is further narrowed by our established rule that we will
not consider errors which are not properly assigned in a petition
for further review and discussed in the supporting memorandum
brief, unless plain error exists. State v. Woods, 255 Neb. 755,
587 N.W.2d 122 (1998); Baker’s Supermarkets v. Feldman, 243
Neb. 684, 502 N.W.2d 428 (1993). In this context, “plain error”
exists where there is
an error in an opinion of the Court of Appeals concerning
which no complaint is made in a petition for further
review, but which is encompassed within the errors raised
before the Court of Appeals and which, if uncorrected,
would result in an erroneous direction for retrial of a cause

Id. at 691, 502 N.W.2d at 433. We find no plain error on the
record of this case and, therefore, address only the two assign-
ments of error specified and argued in the petition for further
review and supporting brief.

In its first assignment, the Board challenges the statement of
the Court of Appeals that as the appellant in proceedings before
the TERC, US Ecology had “the burden of proving that the
value of the subject property has been arbitrarily or unlawfully
fixed by the board of equalization in an amount greater than its
actual value.” US Ecology v. Boyd Cty. Bd. of Equal., 6 Neb.
App. 956, 964, 578 N.W.2d 877, 883 (1998). The Board argues
that US Ecology should have been specifically required to meet
its burden of proof by competent evidence. To resolve this ques-
tion, we first examine the applicable statutory language.

US Ecology’s appeal to the TERC was governed by § 77-1511,
which requires the TERC to affirm action taken by a board of
equalization “unless evidence is adduced establishing that the
action of the board was unreasonable or arbitrary or unless evi-
dence is adduced establishing that the property of the appellant
is assessed too low.” Prior to the enactment of the TERCA,
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Nebraska law provided that appeals from actions taken by a
county board of equalization were to be taken to the district
courts, which had the same statutory scope of review which
§ 77-1511 now confers upon the TERC. §§ 77-1510 and 77-1511
(Reissue 1990). We held that in such appeals,

[t]here is a presumption that a board of equalization has
faithfully performed its official duties in making an
assessment and has acted upon sufficient competent evi-
dence to justify its action. That presumption remains until
there is competent evidence to the contrary presented, and
the presumption disappears when there is competent evi-
dence adduced on appeal to the contrary. From that point
forward, the reasonableness of the valuation fixed by the
board of equalization becomes one of fact based upon all
the evidence presented. The burden of showing such valu-
ation to be unreasonable rests upon the taxpayer on appeal
from the action of the board.

Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653,
654-55, 437 N.W.2d 501, 502 (1989). In rebutting the afore-
mentioned presumption,
the burden of persuasion imposed on the complaining tax-
payer is not met by showing a mere difference of opinion
unless it is established by clear and convincing evidence
that the valuation placed upon his property when com-
pared with valuations placed on other similar property is
grossly excessive and is the result of a systematic exercise
of intentional will or failure of plain duty, and not mere
errors of judgment.
Bumgarner v. County of Valley, 208 Neb. 361, 366, 303 N.W.2d
307, 310 (1981). Although it did not specifically adopt these
rules in the present case, the Court of Appeals did so in subse-
quent cases in which it considered appeals from the TERC. See,
Forney v. Box Butte Cty. Bd. of Equal., 7 Neb. App. 417, 582
N.W.2d 631 (1998); Lancaster Cty. Bd. of Equal. v. Condev
West, Inc., 7 Neb. App. 319, 581 N.W.2d 452 (1998); Bottorf v.
Clay Cty. Bd. of Equal., 7 Neb. App. 162, 580 N.W.2d 561
(1998). We agree that these principles define the burden of per-
suasion in appeals to the TERC.



16 256 NEBRASKA REPORTS

The central issue of fact in this case is the actual value of the
subject property in 1996. “Actual value of real property for pur-
poses of taxation shall mean the market value of real property
in the ordinary course of trade.” Neb. Rev. Stat. § 77-112
(Reissue 1996). We agree with the determination of the Court of
Appeals that the TERC erred in disregarding DeOld’s testimony
that in his opinion, the subject property had an actual value of
$450 per acre. This testimony constituted competent evidence
under the rule that an owner who is familiar with his property
and knows its worth is permitted to testify as to its value.
McArthur v. Papio-Missouri River NRD, 250 Neb. 96, 547
N.W.2d 716 (1996); Johnson’s Apco Oil Co. v. City of Lincoln,
204 Neb. 397, 282 N.W.2d 592 (1979). See, also, Chudomelka
v. Board of Equalization, 187 Neb. 542, 544, 192 N.W.2d 403,
405 (1971) (holding lay witness may testify as to value of prop-
erty if he or she has “an acquaintance with the property” and is
“informed as to the state of the market”).

We also agree with the Court of Appeals’ determination that
the TERC erred in disregarding the testimony of Kubert, whose
expertise as a real estate appraiser was stipulated to by the
Board. Actual value of real property for purposes of taxation
“may be determined using professionally accepted mass
appraisal techniques, including, but not limited to: (a)
Comparison with sales of real property of known or recognized
value, taking into account location, zoning, and current func-
tional use; (b) Earning capacity of the real property; and (c)
Reproduction cost less depreciation.” § 77-112(1). This statute
does not require use of all the specified factors, but requires use
of applicable statutory factors, individually or in combination,
to determine actual value of real estate for tax purposes. Dowd
v. Board of Equal., 240 Neb. 437, 482 N.W.2d 583 (1992); First
Nat. Bank v. Otoe Cty., 233 Neb. 412, 445 N.W.2d 880 (1989).
Kubert testified that he used the sales comparison approach but
did not use an income analysis because “buyers and sellers of
farmland do not attach great significance to the net income pro-
duced.” Thus, Kubert used one of the statutorily prescribed
methods in arriving at his appraisal of the subject property and
articulated a reason why another was inapplicable. His appraisal
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was therefore competent evidence which was entitled to weight
in determining the actual value of the subject property.

We have recognized that in tax valuation cases, actual value
is largely a matter of opinion and without a precise yardstick for
determination with complete accuracy. Dowd v. Board of
Equal., supra; First Nat. Bank v. Otoe Cty., supra. The opinions
of DeOld and Kubert that the actual value of the subject prop-
erty was less than 50 percent of the 1996 valuation determined
by the Board constituted competent evidence which caused the
presumption of validity of the Board’s valuation to disappear.
Therefore, the reasonableness of the Board’s valuation was a
question of fact based upon all the evidence presented, with US
Ecology having the burden of showing such valuation to be
unreasonable. See Ideal Basic Indus. v. Nuckolls Cty. Bd. of
Equal., 231 Neb. 653, 437 N.W.2d 501 (1989). As discussed
below, the testimony of DeOld and Kubert is the only compe-
tent evidence of actual value contained in this record.

In its second assignment of error, the Board argues that the
Court of Appeals erred “by failing to hold that when credible
evidence conflicts on appeal from the County Board of
Equalization the Appellate Court may give weight to the fact
that the [TERC] observed the witnesses and accepted one ver-
sion of the facts over the other” Memorandum brief for
appellee in support of petition for further review at 3. In this
case, however, the facts presented by US Ecology are essen-
tially undisputed. At the hearing before the TERC, the Board
did not call any witnesses or offer any professional appraisal of
the subject property. Its evidence consisted entirely of five
exhibits, which included copies of the option agreement and
warranty deed through which US Ecology acquired title, a doc-
ument showing the taxable valuation of the subject property for
the years 1990 through 1995, the minutes of the meeting at
which the Board set the 1996 valuation, and documents reflect-
ing the valuation of a licensed landfill in Dakota County and a
waste treatment facility in Kimball County. These exhibits do
not contain facts which support the 1996 valuation set by the
Board or contradict the evidence presented by US Ecology.

For example, there is no evidence contradicting Kubert’s tes-
timony that the subject property was used exclusively for agri-
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cultural purposes prior to its acquisition by US Ecology. We
agree with the determination of the Court of Appeals that the
applicability of art. XII, § 8, of the Nebraska Constitution was
not raised before the Board and therefore could not have been
considered by the TERC under § 77-1511. See US Ecology v.
Boyd Cty. Bd. of Equal., 6 Neb. App. 956, 578 N.W.2d 877
(1998). Without deciding the issue, we question whether a
county board of equalization or the TERC could ever adjudicate
issues involving art. XII, § 8, which contains specific provisions
for judicial determination of compliance and enforcement. See
Hall v. Progress Pig, Inc., 254 Neb. 150, 575 N.W.2d 369
(1998).

The record contains uncontroverted evidence that the expen-
diture of funds by US Ecology on site-testing and licensing did
not add value to the land and that at the present time, it would
be virtually impossible to sell the property as a site for a
radioactive waste disposal facility. Likewise, the record dis-
closes no correlation between the value of the subject property
and the Dakota County and Kimball County properties. Thus,
the Court of Appeals’ determination that the subject property
should be considered agricultural property which is not cur-
rently being used for agricultural purposes is supported by
uncontroverted evidence.

The purchase price of property, standing alone, is not con-
clusive of the actual value of the property for assessment pur-
poses; it is only one factor to be considered in determining
actual value. Potts v. Board of Equalization, 213 Neb. 37, 328
N.W.2d 175 (1982). The record contains no evidence contra-
dicting DeOld’s testimony that US Ecology paid what it knew
was a premium price of approximately $1,000 per acre for the
property in 1990, nor is there evidence of circumstances which
would explain the increase in valuation from $113,785 in 1995
to $320,000 in 1996. The statutory measure of actual value is
not what an individual buyer may be willing to pay for property,
but, rather, its “market value . . . in the ordinary course of trade.”
§ 77-112. On this record, therefore, we agree with the Court of
Appeals’ determination that the 1989 purchase price of
$320,000 was not determinative of the market value of the sub-
ject property in 1996,
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In sum, the record contains no facts which would justify set-
ting the 1996 actual value of the subject property at nearly three

times its 1995 valuation and more than twice the value estab-
lished by the only appraisal contained in the record. Thus, we
conclude that under the standard of review prescribed by

§ 77-5019(5), the Court of Appeals did not err in determining
that US Ecology presented sufficient evidence before the TERC

to establish that the Board acted arbitrarily and capriciously in

setting the 1996 valuation and that the correct valuation for that
year is $166,000, representing 100 percent of its actual value.
AFFIRMED.

MILLER-LERMAN, J., not participating.

JULIE GOFF-HAMEL, APPELLANT, V.
OBSTETRICIANS & GYNECOLOGISTS, P.C., APPELLEE.
583 N.W. 2d 798

Filed January 29, 1999. No. S-97-1007.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Judgments: Appeal and Error. In reviewing a question of law, an appellate court
reaches a conclusion independent of the lower court’s ruling.

Employer and Employee: Termination of Employment. When employment is not
for a definite term and there are no contractual, statutory, or constitutional restrictions
upon the right of discharge, an employer may lawfully discharge an employee when-
ever and for whatever cause it chooses.

Estoppel: Damages. Promissory estoppel provides for damages as justice requires
and does not attempt to provide the plaintiff damages based upon the benefit of the
bargain.

Estoppel. A cause of action for promissory estoppel is based upon a promise which
the promisor should reasonably expect to induce action or forbearance on the part of
the promisee which does in fact induce such action or forbearance.

Summary Judgment: Final Orders: Appeal and Error. Although the denial of a
motion for summary judgment is not a final order and thus is not appealable, when
adverse parties have each moved for summary judgment and the trial court sustained
one of the motions, the reviewing court acquires jurisdiction over both motions and
may determine the controversy which is the subject of those motions.

Summary Judgment. On a motion for summary judgment, the question is not how
a factual issue is to be decided, but whether any real issue of material fact exists.



20 256 NEBRASKA REPORTS

Appeal from the District Court for Adams County: STEPHEN
ILLINGWORTH, Judge. Reversed and remanded for further
proceedings.

Stephanie R. Hupp, of McHenry, Haszard, Hansen & Roth,
for appellant.

Margaret E. Stine, of Harding, Shultz & Downs, for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

Julie Goff-Hamel brought this action against Obstetricians &
Gynecologists, P.C. (Obstetricians), seeking damages for
breach of an alleged oral employment contract or, in the alter-
native, damages for detrimental reliance on a promise of
employment. The trial court granted summary judgment in
favor of Obstetricians, and Goff-Hamel appeals.

SCOPE OF REVIEW

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Foreman v.
AS Mid-America, 255 Neb. 323, 586 N.W.2d 290 (1998).

In reviewing a question of law, an appellate court reaches a
conclusion independent of the lower court’s ruling. Hoiengs v.
County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998).

FACTS

Goff-Hamel worked for Hastings Family Planning for 11
years. Prior to leaving Hastings Family Planning, Goff-Hamel
was earning $24,000 plus the following benefits: 6 weeks’ paid
maternity leave, 6 weeks’ vacation, 12 paid holidays, 12 sick
days, an educational reimbursement, and medical and dental
insurance coverage.

In July 1993, Goff-Hamel met with representatives of
Obstetricians regarding the possibility of employment. Present
at the meeting were Janet Quackenbush, the office manager; Dr.
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George Adam, a part owner of Obstetricians; and Larry Draper,
a consultant of Obstetricians involved in personnel decisions.
Adam had approached Goff-Hamel in June 1993 about working
for him as a patient relations and outreach coordinator at
Obstetricians. Goff-Hamel initially declined the offer, explain-
ing that she had made commitments to do some training in the
fall and to hire and help train a new bookkeeper. Adam spoke to
Goff-Hamel approximately 1 month later, asking her to recon-
sider and whether she was ready to “jump ship and come work
for him.” Goff-Hamel told Adam she would be interested in
hearing some details, and an interview was set for July 27 at
Adam’s office.

At the meeting, Adam represented to Goff-Hamel that the
position would be full time and would start at a salary of $10
per hour and that she would be provided 2 weeks’ paid vacation,
three or four paid holidays, uniforms, and an educational
stipend. A retirement plan would start after the end of the sec-
ond year, retroactive to the end of the first year. The job would
not provide health insurance.

Goff-Hamel was offered a job with Obstetricians during the
July 27, 1993, meeting, and she accepted the job offer at that
time. She expressed concern that she be given time to finish
some projects at Hastings Family Planning, and it was agreed
that she would start her employment on October 4. Goff-Hamel
gave notice to Hastings Family Planning in August, informing
them that she would be resigning to take a job with Obstetricians.

Subsequently, Goff-Hamel went to Obstetricians’ office and
was provided with uniforms for her job. She was given a copy
of her schedule for the first week of work, but did not receive a
copy of the employee handbook.

On October 3, 1993, Goff-Hamel was told by Draper that she
should not report to work the next morning as had been
planned. Draper told her that Janel Foote, the wife of a part
owner of Obstetricians, Dr. Terry Foote, opposed the hiring of
Goff-Hamel.

The trial court found that there were no facts in dispute and
that Goff-Hamel had not turned down any other employment
opportunities between July and October 1993. The court found
that she had terminated her employment at Hastings Family
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Planning in reliance on an offer of employment from
Obstetricians; however, the prospective employment agreement
was not for a specific term of employment. The court noted that
Goff-Hamel sought replacement employment, but was unable to
obtain employment until April 1995, when she was employed
part time at the rate of $11 per hour.

The trial court concluded that since Goff-Hamel was to be
employed at will, her employment could be terminated at any
time, including before she began working. The court concluded
that under either contract law or promissory estoppel,
Obstetricians was entitled to a judgment as a matter of law.

ASSIGNMENTS OF ERROR
Goff-Hamel asserts that the trial court erred in sustaining
Obstetricians’ motion for summary judgment and in overruling
her motion for summary judgment.

ANALYSIS

In sustaining Obstetricians’ motion for summary judgment,
the trial court concluded as a matter of law that since Goff-
Hamel’s employment could have been terminated after 1 day
without Obstetricians incurring liability, logic dictated that her
employment could also be terminated before it started without
liability.

It is undisputed that on July 27, 1993, Obstetricians offered
Goff-Hamel employment and that she accepted. The oral agree-
ment did not specify that the employment was for a definite
period. We have consistently held that when employment is not
for a definite term and there are no contractual, statutory, or
constitutional restrictions upon the right of discharge, an
employer may lawfully discharge an employee whenever and
for whatever cause it chooses. See, Myers v. Nebraska Equal
Opp. Comm., 255 Neb. 156, 582 N.W.2d 362 (1998); Gillis v.
City of Madison, 248 Neb. 873, 540 N.W.2d 114 (1995);
Hamersky v. Nicholson Supply Co., 246 Neb. 156, 517 N.W.2d
382 (1994). Therefore, the trial court correctly determined as a
matter of law that Goff-Hamel could not bring a claim for
breach of an employment contract.

Goff-Hamel’s second cause of action was based upon
promissory estoppel. “‘[Tlhe development of the law of
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promissory estoppel “is an attempt by the courts to keep reme-
dies abreast of increased moral consciousness of honesty and
fair representations in all business dealings.”’” Rosnick v.
Dinsmore, 235 Neb. 738, 751, 457 N.W.2d 793, 801 (1990).

Promissory estoppel provides for damages as justice requires
and does not attempt to provide the plaintiff damages based
upon the benefit of the bargain. Id. It requires only that reliance
be reasonable and foreseeable. It does not impose the require-
ment that the promise giving rise to the cause of action must be
so comprehensive in scope as to meet the requirements of an
offer that would ripen into a contract if accepted by the
promisee. Hawkins Constr. Co. v. Reiman Corp., 245 Neb. 131,
511 N.W.2d 113 (1994); Rosnick v. Dinsmore, supra.

We have not specifically addressed whether promissory
estoppel may be asserted as the basis for a cause of action for
detrimental reliance upon a promise of at-will employment. In
Merrick v. Thomas, 246 Neb. 658, 522 N.W.2d 402 (1994), the
employee was terminated from her job approximately 4 months
after she had been hired. We determined that because the
employee had worked for a time, the employer had kept his
promise to employ the plaintiff and that promissory estoppel
was not available. We did not consider whether a cause of action
based upon promissory estoppel could be stated by a prospec-
tive at-will employee who had been induced to leave previous
gainful employment based upon the promise of other employ-
ment, but who did not commence employment at the new job.

Other jurisdictions which have addressed the question of
whether a cause of action for promissory estoppel can be stated
in the context of a prospective at-will employee are split on the
issue. Some have held that an employee can recover damages
incurred as a result of resigning from the former at-will employ-
ment in reliance on a promise of other at-will employment.
They have determined that when a prospective employer knows
or should know that a promise of employment will induce an
employee to leave his or her current job, such employer shall be
liable for the reliant’s damages. Recognizing that both the
prospective new employer and the prior employer could have
fired the employee without cause at any time, they have con-
cluded that the employee would have continued to work in his
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or her prior employment if it were not for the offer by the
prospective employer. Although damages have not been allowed
for wages lost from the prospective at-will employment, dam-
ages have been allowed based upon wages from the prior
employment and other damages incurred in reliance on the job
offer.

In contrast, other jurisdictions have held as a matter of law
that a prospective employee cannot recover damages incurred in
reliance on an unfulfilled promise of at-will employment, con-
cluding that reliance on a promise consisting solely of at-will
employment is unreasonable as a matter of law because the
employee should know that the promised employment could be
terminated by the employer at any time for any reason without
liability. These courts have stated that an anomalous result
occurs when recovery is allowed for an employee who has not
begun work, when the same employee’s job could be terminated
without liability 1 day after beginning work.

PROMISSORY ESTOPPEL ALLOWED

The following cases have held that a prospective employee
had a cause of action for damages incurred in reliance upon a
promise of employment. In Grouse v. Group Health Plan, Inc.,
306 N.W.2d 114 (Minn. 1981), a pharmacist working at a drug-
store desired employment with a hospital or clinic. He accepted
employment with a clinic and gave 2 weeks’ notice to the drug-
store. During this period, he declined a job with a hospital
because he had accepted employment with the clinic. Upon
reporting to work, he was told that someone else had been hired
because the pharmacist did not satisfy certain hiring require-
ments of the clinic. He had difficulty obtaining other full-time
employment and suffered wage loss as a result.

The clinic argued that the application of promissory estoppel
would create an anomalous rule such that an employee who is
told not to report to work the day before he is scheduled to
begin has a remedy, while an employee who is discharged after
the first day does not. In rejecting the clinic’s argument and
allowing recovery, the court concluded that under the circum-
stances it would be unjust not to hold the clinic to its promise.
The court stated:
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[Alppellant had a right to assume he would be given a
good faith opportunity to perform his duties to the satis-
faction of respondent once he was on the job. He was not
only denied that opportunity but resigned the position he
already held in reliance on the firm offer which respondent
tendered him.

Id. at 116.

The court also recognized that under appropriate circum-
stances, promissory estoppel could apply even if the employee
was fired after he had commenced employment, thus conclud-
ing that its ruling would not necessarily create an anomalous
result. Since the prospective employment could have been ter-
minated at any time, the court explained that the damages were
not what the pharmacist would have earned from the clinic, but,
rather, what he lost by quitting the job he held and declining at
least one offer of employment elsewhere. See, also, Gorham v.
Benson Optical, 539 N.W.2d 798 (Minn. App. 1995); Rognlien
v. Carter, 443 N.W.2d 217 (Minn. App. 1989).

In Gorham, summary judgment was granted against the
employee, who sued the employer for breach of contract, fraud,
and promissory estoppel. The appellate court reversed the sum-
mary judgment on the promissory estoppel claim. The
employee had been called in September 1993 about a job oppor-
tunity with Benson Optical. At the time, he earned $38,000
annually as a manager for LensCrafters. He was offered a posi-
tion for $50,000 with Benson Optical, and he accepted and gave
notice of resignation to LensCrafters. The employee’s last day
of work for LensCrafters was October 1, and on October 3, he
attended Benson Optical’s national sales meeting. On October
4, he attended a “getting to know you” meeting which left him
with the impression that his employment had been or would be
terminated, and on October 15, his employment was officially
terminated.

Relying upon Grouse, the Gorham court found no relevant
difference between the prospective Benson Optical employee,
who reported for work and was terminated 1 day later, and the
employee in Grouse, who was denied even 1 day on the job.
Both men had relied to their detriment on the promise of a new
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job. Neither man had a good faith opportunity to perform his
duties.

In Ravelo v. County of Hawaii, 66 Haw. 194, 658 P.2d 883
(1983), a police officer resigned from his position in reliance on
an offer of employment in another city. His wife resigned her
job, and they informed the private school where their children
were enrolled that they were being removed from school.
Subsequently, the police officer was told that he was not going
to be hired, and he and his wife were unsuccessful in attempt-
ing to get back their previous jobs. Relying upon the
Restatement of Contracts § 90 (1932), the Supreme Court
reversed the trial court’s dismissal and concluded that promis-
sory estoppel could be applied in the case of a promise of
at-will employment.

In Bower v. AT & T, Technologies, Inc., 852 F.2d 361 (8th Cir.
1988), the court distinguished between an at-will employer who
fires an employee 1 day after beginning work and an at-will
employer who withdraws the offered employment before the
employee is given an opportunity to perform. The court stated
that an employer who withdraws the offered employment before
the employee is given an opportunity to perform fails to keep its
promise in any respect. The court concluded that the prospec-
tive employee whose offer was withdrawn had a cause of action.

In Peck v. Imedia, Inc., 293 N.J. Super. 151, 679 A.2d 745
(1996), the court stated that the application of promissory
estoppel to prospective at-will employees recognizes that there
may be losses incident to reliance upon a job offer itself, even
though the employer can terminate the relationship at any time.
The court concluded that reliance on the promise of at-will
employment gave rise to a cause of action for damages flowing
from the prospective employee’s giving up her prior business
and moving to another state. The court stated that the prospec-
tive employer’s delay in informing the employee of its decision
not to employ could give rise to damages based upon the
employer’s lack of good faith and fair dealing.

In Sheppard v. Morgan Keegan & Co., 218 Cal. App. 3d 61,
266 Cal. Rptr. 784 (1990), the court held that under a theory of
either breach of implied covenant of good faith and fair dealing
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or promissory estoppel, an investment banker could recover for
damages incurred when a prospective employer failed to fulfill
its promise of at-will employment. In reliance upon the promise
of employment, the banker had resigned his previous employ-
ment and arranged to move to another city, signing a lease on an
apartment there. Adopting the reasoning of Grouse v. Group
Health Plan, Inc., 306 NW.2d 114 (Minn. 1981), the court
stated: “[Aln employer cannot expect a new employee to sever
his former employment and move across the country only to be
terminated before the ink dries on his new lease, or before he
has had a chance to demonstrate his ability to satisfy the
requirements of the job.” Sheppard, 218 Cal. App. 3d at 67, 266
Cal. Rptr. at 787. See, also, Comeaux v. Brown & Williamson
Tobacco Co., 915 F.2d 1264 (9th Cir. 1990).

PROMISSORY ESTOPPEL NOT ALLOWED

The following cases have held as a matter of law that
prospective at-will employees cannot state a claim for promis-
sory estoppel. In Bakotich v. Swanson, 91 Wash. App. 311, 957
P.2d 275 (1998), the court rejected the prospective employee’s
claim for damages incurred in reliance upon a promise of at-
will employment. Although the employee alleged that he termi-
nated his prior employment in reliance on the job offer, the
court held that the supposed promise was only of at-will
employment and that there was no promise or reasonable expec-
tation of permanent employment. Therefore, the court declined
to extend contract principles to at-will employment absent a
clear and definite promise of permanent employment which
would support promissory estoppel.

In White v. Roche Biomedical Laboratories, Inc., 807 FE.
Supp. 1212 (D.S.C. 1992), the court held that reliance on a
promise consisting solely of at-will employment was unreason-
able as a matter of law, since the promise created no enforceable
rights in favor of the employee other than the right to collect
wages accrued for work performed. The court held that to hold
otherwise would create an anomalous result insofar as the
prospective employee would be placed in a better position than
an employee whose at-will employment was terminated at some
point after the employee began working.
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Similarly, in Rosatone v. GTE Sprint Communications, 761
S.W.2d 670 (Mo. App. 1988), the court found that allowing
claims of promissory estoppel in cases of unfulfilled promises
of at-will employment would create an anomalous result to
prior holdings which denied recovery to at-will employees who
had commenced work. See, also, Faust v. Ryder Commercial
Leasing & Serv., 954 S.W.2d 383 (Mo. App. 1997); Morsinkhoff
v. DeLuxe Laundry & Dry Cleaning Co., 344 S.W.2d 639 (Mo.
App. 1961).

In Heinritz v. Lawrence University, 194 Wis. 2d 606, 535
N.W.2d 81 (Wis. App. 1995), the court rejected the claim of
promissory estoppel by a prospective employee who had termi-
nated his prior employment in reliance upon an employment
offer. The court stated that such reliance did not change the
nature of the promise, which was for an at-will relationship that
could be terminated at any time by either party without cause.

In Meerman v Murco, Inc, 205 Mich. App. 610, 517 N.W.2d
832 (1994), the court stated that to support a claim of promis-
sory estoppel upon an unfulfilled promise of at-will employ-
ment, there must be a distinguishing feature which would
remove the case from the general rule of at-will employment.
The court determined that an employee who was sought out by
a prospective employer and induced to leave other employment
failed to establish reliance of a kind that would remove the case
from the general rule regarding at-will employment. Rather, the
court opined that such reliance merely involved the customary
and necessary incidents of changing jobs and was not consider-
ation to support a promissory estoppel claim. Compare, Filcek
v Norris-Schmid, Inc, 156 Mich. App. 80, 401 N.W.2d 318
(1986); Hackett v Foodmaker, Inc, 69 Mich. App. 591, 245
N.W.2d 140 (1976).

Having reviewed and considered decisions from other juris-
dictions, we conclude under the facts of this case that promis-
sory estoppel can be asserted in connection with the offer of at-
will employment and that the trial court erred in granting
Obstetricians summary judgment. A cause of action for promis-
sory estoppel is based upon a promise which the promisor
should reasonably expect to induce action or forbearance on the
part of the promisee which does in fact induce such action or
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forbearance. Here, promissory estoppel is appropriate where
Goff-Hamel acted to her detriment in order to avail herself of
the promised employment.

We next consider whether the trial court should have granted
summary judgment in favor of Goff-Hamel. Although the denial
of a motion for summary judgment is not a final order and thus
is not appealable, when adverse parties have each moved for
summary judgment and the trial court sustained one of the
motions, the reviewing court acquires jurisdiction over both
motions and may determine the controversy which is the subject
of those motions. Zimmerman v. FirsTier Bank, 255 Neb. 410,
585 N.W.2d 445 (1998); Pettit v. Paxton, 255 Neb. 279, 583
N.W.2d 604 (1998).

In the present context, the questions are (1) whether
Obstetricians made a definite promise of employment to Goff-
Hamel which Obstetricians reasonably expected or should have
expected would induce Goff-Hamel to terminate her present
employment; (2) whether Goff-Hamel was, in fact, induced to
act by such offer; (3) whether the action taken by Goff-Hamel
was detrimental to her; and (4) whether justice requires that
Obstetricians reimburse Goff-Hamel for damages incurred as a
result of the promise of employment. See Eby v. York-Division,
Borg-Warner, 455 N.E.2d 623 (Ind. App. 1983).

The facts are not disputed that Obstetricians offered Goff-
Hamel employment. Apparently, at the direction of the spouse
of one of the owners, Obstetricians refused to honor its promise
of employment. It is also undisputed that Goff-Hamel relied
upon Obstetricians’ promise of employment to her detriment in
that she terminated her employment of 11 years. Therefore,
under the facts of this case, the trial court should have granted
summary judgment in favor of Goff-Hamel on the issue of
liability.

However, there remains a material issue of fact regarding the
amount of damages sustained by Goff-Hamel. On a motion for
summary judgment, the question is not how a factual issue is to
be decided, but whether any real issue of material fact exists.
Kozicki v. Dragon, 255 Neb. 248, 583 N.W.2d 336 (1998);
Herman Bros. v. Great West Cas. Co., 255 Neb. 88, 582 N.W.2d
328 (1998). Promissory estoppel provides for damages as jus-
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tice requires and does not attempt to provide the plaintiff dam-
ages based upon the benefit of the bargain. Rosnick v. Dinsmore,
235 Neb. 738, 457 N.W.2d 793 (1990). For example, the dam-
ages sustained by an employee who quits current employment
to accept another job are different than the damages sustained
by an employee who had no prior employment but may have
moved to a new location in reliance upon a job offer. In the lat-
ter case, wages from prior employment are not considered in the
determination of damages because the party did not give up
prior employment in reliance upon the new offer. In neither case
are damages to be based upon the wages the employee would
have earned in the prospective employment because the
employment was terminable at will.

In any event, the amount of damages to be awarded, if any, is
a question of fact to be determined from the circumstances of
each case, i.e., as justice requires.

We therefore reverse the judgment of the trial court and
remand the cause for further proceedings in accordance with
this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

STEPHAN, J., dissenting.

I respectfully dissent. In my opinion, the district court cor-
rectly determined as a matter of law that Goff-Hamel could not
proceed under either a breach of contract or a promissory estop-
pel theory of recovery. I cannot reconcile the result reached by
the majority or its rationale with our firmly established legal
principles governing at-will employment. As succinctly and, in
my view, correctly stated by the district court: “Since plaintiff
could have been terminated after one day’s employment without
the defendant incurring liability, logic dictates she could also be
terminated before the employment started.”

The majority relies in part on Grouse v. Group Health Plan,
Inc., 306 N.W.2d 114 (Minn. 1981), which concluded that the
principles of promissory estoppel set forth in the Restatement of
Contracts § 90 (1932) could apply to a termination of at-will
employment which occurred before the employee actually
started working because “under appropriate circumstances we
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believe [Restatement of Contracts] section 90 would apply even
after employment has begun.” Grouse, 306 N.W.2d at 116.
However, we held in Merrick v. Thomas, 246 Neb. 658, 522
N.W.2d 402 (1994), that an at-will employee who was dis-
charged a short time after she began working could not, as a
matter of law, assert a promissory estoppel claim for damages
resulting from resignation of her previous employment. Thus,
this essential premise of the holding in Grouse is directly con-
trary to our law. Another basis for the decision in Grouse, as
quoted in the majority opinion, is that one who is offered
employment has “a right to assume he would be given a good
faith opportunity to perform his duties to the satisfaction” of the
employer. 306 N.W.2d at 116. This concept is foreign to our law
and entirely inconsistent with the established principle,
acknowledged by the majority, that in the absence of contrac-
tual, statutory, or constitutional restrictions, an employer may
discharge an at-will employee “whenever and for whatever
cause it chooses.” Myers v. Nebraska Equal Opp. Comm., 255
Neb. 156, 163, 582 N.W.2d 362, 368 (1998). Accord Gillis v.
City of Madison, 248 Neb. 873, 540 N.W.2d 114 (1995). See,
also, Hamersky v. Nicholson Supply Co., 246 Neb. 156, 517
N.W.2d 382 (1994). Thus, whether an at-will employee per-
forms in a satisfactory manner is immaterial to the employer’s
right to discharge, and there is no basis under our law for an
assumption that satisfactory performance by such an employee
would create an entitlement to continued employment.

The majority also includes Bower v. AT & T, Technologies,
Inc., 852 F.2d 361 (8th Cir. 1988), among those decisions rec-
ognizing potential liability of the employer under a theory of
promissory estoppel, notwithstanding the fact that the promised
employment was at will. The federal court in Bower applied the
substantive law of Missouri. Three months after Bower was
decided, its reasoning was repudiated by the Missouri Court of
Appeals in Rosatone v. GTE Sprint Communications, 761
S.W.2d 670 (Mo. App. 1988), which found Bower to be in direct
conflict with Missouri law established in Morsinkhoff v. DeLuxe
Laundry & Dry Cleaning Co., 344 S.W.2d 639 (Mo. App.
1961). Referring to the holding in Bowers upon which the
majority relies in this case, the court in Rosatone stated:
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If we were to accept the holding in Bower, then we would
be faced with the prospect of anomalous results such as the
following: Suppose plaintiff in this case had not been told
not to report to work. Instead, suppose plaintiff packed his
belongings, sold his house, and moved himself and his
family to a new location to commence employment with
defendant. After working one day, plaintiff is discharged.
The plaintiff in this example would be denied recovery
altogether, although he incurred considerably more
“reliance” damages than were alleged by the plaintiff in the
case at bar, who, under Bower would be allowed to recover.
761 S.W.2d at 673. See, also, Faust v. Ryder Commercial
Leasing & Serv., 954 S.W.2d 383 (Mo. App. 1997), holding that
under Morsinkhoff and Rosatone, a promise to hire an at-will
employee could not form the basis for promissory estoppel
regardless of the nature of damages claimed. The logical incon-
sistency cited in Rosatone as the basis for rejecting Bower now
exists in our jurisprudence by virtue of the holding of the major-
ity in this case and our prior holding in Merrick v. Thomas,
supra.

The conflict between the court’s decision today and the law
of at-will employment is further demonstrated by the manner in
which the majority addresses the issue of damages. Goff-
Hamel’s damage claim is based entirely upon her allegation that
after learning on October 3, 1993, that appellee had withdrawn
its offer of employment, she was unable to find “comparable”
full-time employment until May 15, 1995. The majority
acknowledges that under the theory of recovery which it recog-
nizes in this case, damages cannot be “based upon the wages the
employee would have earned in the prospective employment
because the employment was terminable at will.” Following the
same logic, damages based upon wage loss during any interval
between withdrawal of a promise of at-will employment and the
securing of “comparable” employment would not be recover-
able, because the promised employment could have been termi-
nated by either party at any time after it had begun. Thus, the
record reflects no factual basis upon which damages claimed by
Goff-Hamel could be awarded under the remedy which the
majority recognizes.
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I would follow what I consider to be the better reasoned
view, that promissory estoppel may not be utilized to remedy an
unfulfilled promise of at-will employment. See, White v. Roche
Biomedical Laboratories, Inc., 807 E. Supp. 1212 (D.S.C.
1992); Bakotich v. Swanson, 91 Wash. App. 311, 957 P.2d 275
(1998); Faust v. Ryder Commercial Leasing & Serv., supra,
Heinritz v. Lawrence University, 194 Wis. 2d 606, 535 N.W.2d
81 (Wis. App. 1995); Meerman v Murco, Inc, 205 Mich. App.
610, 517 N.W.2d 832 (1994); Rosatone v. GTE Sprint
Communications, supra; Morsinkhoff v. DeLuxe Laundry & Dry
Cleaning Co., supra. 1 acknowledge that this reasoning would
produce a seemingly harsh result from the perspective of Goff-
Hamel under the facts of this case, but to some degree, this is
inherent in the concept of at-will employment. For example, in
Hamersky v. Nicholson Supply Co., 246 Neb. 156, 158, 517
N.W.2d 382, 385 (1994), a 22-year employee was discharged
“*“without any notification, cause or reason,”” and although this
action may seem harsh, we held that it was permissible where
there was no contractual provision for employment of specific
duration. Similarly, an employer which has made a significant
expenditure in training an at-will employee may feel harshly
treated if, upon completing the training, the employee immedi-
ately utilizes his or her newly acquired skills to secure more
remunerative employment with a competitor. If the law of at-
will employment were regularly bent to circumvent what some
may consider a harsh result in a particular case, its path would
soon become hopelessly circuitous and impossible to follow.

Employment for a specific duration imposes certain benefits
and burdens upon each party to the relationship. Under our
established law, parties wishing to create such a relationship
must do so by contract. Where, as in this case, the parties have
not chosen to impose contractual obligations upon themselves,
it is my view that a court should not utilize the principle of
promissory estoppel to impose the subjective expectations of
either party upon the other. I agree with the view that in the con-
text of an employment relationship, promissory estoppel
“should be construed ‘in such a way that it compl{e]ments,
rather than undermines, traditional contract principles.’” White
v. Roche Biomedical Laboratories, Inc., 807 F. Supp. at 1220,
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quoting Blanton Enterprises, Inc. v. Burger King Corp., 680 F.
Supp. 753 (D.S.C. 1988). In my opinion, the majority has done
just the opposite in this case.

For these reasons, I would affirm the judgment of the district
court.

CoNNoOLLY, J., joins in this dissent.

STATE OF NEBRASKA EX REL. ACME RUG CLEANER, INC., AND
ROGER W. PETTIT, RELATORS, V. HONORABLE MARY G. LIKES,
JUDGE, DISTRICT COURT FOR DoOUGLAS COUNTY, NEBRASKA,
RESPONDENT.

588 N.W. 2d 783

Filed January 29, 1999. No. §-97-1160.

1. Mandamus: Words and Phrases. Mandamus is an action at law and is an extraor-
dinary remedy issued to compel performance of a purely ministerial act or duty
imposed by law upon an inferior tribunal, corporation, board, or person, where (1) the
relator has a clear legal right to the relief sought, (2) there is a corresponding clear
duty existing on the part of the respondent to perform the act in question, and (3)
there is no other plain and adequate remedy available in the ordinary course of the
law.

2. Pretrial Procedure. Generally, the control of discovery is a matter for judicial
discretion.

3. Pretrial Procedure: Evidence: Impeachment. A trial court has discretion in the
matter of discovery where material is sought for impeachment purposes.

4. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion
exists when a judge, within the effective limits of authorized judicial power, elects to
act or refrain from action, but the selected option results in a decision which is clearly
untenable and unfairly deprives a litigant of a substantial right or a just result in mat-
ters submitted for disposition through the judicial system.

5. Pretrial Procedure: Evidence: Impeachment. A trial court must balance the com-
peting interests and the relevance of the information sought by discovery for
impeachment purposes against the burdensomeness of its production.

6. Mandamus: Proof. In a mandamus action, the relator has the burden of proof and
must show clearly and conclusively that it is entitled to the particular thing the rela-
tor asks and that the respondent is legally obligated to act.

Original action. Peremptory writ issued.

Thomas J. Culhane and Kevin R. McManaman, of Erickson
& Sederstrom, P.C., for relators.
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E. Terry Sibbernsen and Mandy L. Stringenz, of E. Terry
Sibbernsen, P.C., for amicus curiae Jayne Kanger.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

‘WRIGHT, J.
NATURE OF CASE

The relators, Acme Rug Cleaner, Inc., and Roger W. Pettit,
seck a writ of mandamus, compelling the district court to vacate
its overruling of their motion to quash a subpoena duces tecum.
We granted leave to file this original action and now issue a
peremptory writ of mandamus. '

FACTS

Jayne Kanger sued Acme Rug Cleaner, Inc., and Roger W,
Pettit (collectively referred to as Acme) in Douglas County
District Court. On October 9, 1997, as part of pretrial discovery,
Kanger served notice of her intent to take the deposition of Dr.
Joel Cotton, a physician who was to testify on behalf of Acme
as an expert witness. A subpoena duces tecum was served,
directing Cotton to produce certain information and materials at
the time of his scheduled deposition. In response, Acme moved
to quash the subpoena and requested a protective order. Acme
objected to paragraphs 5, 6, and 7 of the subpoena for the rea-
son that the items requested therein were not relevant or mate-
rial and would be unduly burdensome and expensive to pro-
duce. The paragraphs at issue requested the following:

5. The names of all individuals that you have examined
on behalf of insurance carriers or defense attorneys within
five (5) years preceding this deposition.

6. The amount of charges for each individual as set
forth in No. 5 above.

7. The names of any case, the court case number, the
name of the person examined, and the names of the attor-
neys involved and charges for any deposition or court tes-
timony within a period of five (5) years preceding October
21, 1997.

At the hearing on the motion to quash, Acme offered the affi-
davit of Karen Breen, office manager for Cotton’s medical part-
nership. The relevant part of the affidavit stated:



36 256 NEBRASKA REPORTS

3. The subpoena requests the names of all individuals
who have been examined on behalf of insurance carriers
or defense attorneys within the last five years by Dr.
Cotton. Our office opens approximately 3,500 new patient
files every year. New files are not opened under a particu-
lar doctor’s name and no separate record is kept of those
files which are opened for the purpose of an examination
requested by an insurance carrier or defense attorney. To
ascertain the information requested in paragraphs 5 and 6
of the subpoena it would be necessary to review the con-
tents of each file opened by this office during the last five
years to determine whether it involved an examination on
behalf of an insurance carrier or defense attorney.

4. I have also reviewed paragraph 7 of the subpoena,
which requests the court case number, the name of the per-
son examined, and the names of the attorneys involved and
charges for any deposition or court testimony given by Dr.
Cotton within the last five years. Our office does not main-
tain separate records of court or deposition testimony
given by Dr. Cotton during the last five years. It would not
be possible to ascertain the information requested without
a review of each patient file opened during the last five
years, with the exception that our office has maintained a
list, by date and patient name, which shows those patients
with regard to whom Dr. Cotton has testified by deposition
or at trial since July 1, 1996.

The district court judge overruled Acme’s motion to quash
and for a protective order. Cotton declined to further participate
or testify as an expert witness rather than produce the informa-
tion specified in paragraphs 5, 6, and 7 of the subpoena, and his
deposition was canceled. We granted Acme’s application to file
an original action for a peremptory writ of mandamus com-
pelling the judge to vacate her order overruling the motion to
quash and for a protective order. We also granted an alternative
writ of mandamus, ordering the judge to show cause why a
peremptory writ should not be issued, and we stayed the under-
lying proceedings. The judge reaffirmed her prior order, and
subsequently, a hearing was held in front of a special master for
findings of fact relevant to Acme’s petition for writ of man-
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damus. At the hearing, in addition to Breen’s affidavit, Cotton’s
affidavit was offered, which adopted Breen’s explanation
regarding the difficulty in obtaining the requested information.
The special master found:
Dr. Cotton’s medical partnership office opens approxi-
mately 3,500 new patient files every year. New files are
not opened under a particular doctor’s name, and no sepa-
rate record is kept of those files which are opened for the
purpose of an examination requested by an insurance car-
rier or defense attorney. To ascertain the information
requested in paragraphs 5 and 6 of the subpoena, it would
be necessary for someone to review the contents of each
file opened by the partnership during the last five years, a
total of approximately 17,500 files, to determine whether
the file involved an examination at the request of an insur-
ance carrier or defense attorney.
Further, the special master found that Cotton’s office had not
made separate records regarding court and deposition testimony
given by Cotton during the prior 5 years or regarding the names
of individuals examined on behalf of insurance carriers or
defense attorneys and that it would not be possible to ascertain
the information requested in paragraphs §, 6, and 7 of the sub-
poena without a review of each patient file opened during the
prior 5 years. An exception was that Cotton’s office has main-
tained a list, by date and patient number, which shows those
patients with regard to whom Cotton has testified by deposition
or at trial since July 1, 1996. No showing was made that it
would have been impossible or impractical for Acme to obtain
the services and testimony of another physician willing to com-
ply with the requirements of the subpoena.

ASSIGNMENTS OF ERROR

Acme contends, in summary, that the district court erred in
failing to grant the motion to quash and in failing to issue a pro-
tective order pursuant to Neb. Ct. R. of Discovery 26(c) (rev.
1996). Acme asserts that mandamus is the only adequate remedy
and that unless the subpoena is quashed or a protective order
issued limiting the scope or methods of discovery, Cotton will
refuse to testify rather than attempt to comply with the subpoena.



38 256 NEBRASKA REPORTS

ANALYSIS
Mandamus is an action at law and is an extraordinary remedy
issued to compel performance of a purely ministerial act or duty
imposed by law upon an inferior tribunal, corporation, board, or
person, where (1) the relator has a clear legal right to the relief
sought, (2) there is a corresponding clear duty existing on the
part of the respondent to perform the act in question, and (3)
there is no other plain and adequate remedy available in the
ordinary course of the law. State ex rel. Fick v. Miller, 255 Neb.
387, 584 N.w.2d 809 (1998).
Rule 26 sets forth the general provisions governing discov-
ery. Under rule 26(b)(1),
[plarties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or
defense of any other party, including the existence,
description, nature, custody, condition, and location of any
books, documents, or other tangible things and the identity
and location of persons having knowledge of any discov-
erable matter. It is not ground for objection that the infor-
mation sought will be inadmissible at the trial if the infor-
mation sought appears reasonably calculated to lead to the
discovery of admissible evidence.
Under rule 26(c),
[u]pon motion by a party or by the person from whom dis-
covery is sought, and for good cause shown, the court in
which the action is pending or alternatively, on matters
relating to a deposition, the district court in the district
where the deposition is to be taken, may make any order
which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden
or expense, including one or more of the following:
(1) that the discovery not be had;

(3) ihat the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































