Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
10/08/2026 01:58 AM CDT

REPORTS OF CASES

DECIDED BETWEEN
JULY 17, 1998 and JANUARY 28, 1999

IN THE

Supreme Court of Nebraska

VOLUME CCLV

PEGGY POLACEK

OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2000



Copyright A. D. 2000

BY PEGGY POLACEK, REPORTER OF THE SUPREME COURT
AND THE COURT OF APPEALS

For the benefit of the State of Nebraska



TABLE OF CONTENTS
For this Volume

APPELLATE COURT JUSTICES AND JUDGES . ..........0.... iv
JUDICIAL DISTRICTS AND DISTRICT JUDGES . .............. \
JupICIAL DISTRICTS AND COUNTY JUDGES ............... vii
SEPARATE JUVENILE COURT AND JUVENILE COURT

JUDGES ...ttt ettt i it ix
WORKERS’” COMPENSATION COURT AND JUDGES . ........... ix
ATTORNEYS ADMIITTED SINCE VOLUME 254 . .. ............ xi
TABLEOF CASES REPORTED . ........ccivvienunnncenns Xv
LisT OF CASES DISPOSED OF BY FILED

MEMORANDUM OPINION . . .. iiieeeineinanennns XXi
LisT oF CASES DISPOSED OF WITHOUT OPINION ......... xxiii
LisT OF CASES ON PETITION FOR FURTHER REVIEW . . . ... .. XXV

CASES DETERMINED IN THE SUPREME COURT OF
NEBRASKA . i tttt i ettt tit ittt inannenns 1

HEADNOTES CONTAINED INTHIS VOLUME .. ............ 1017

(i)



SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

C. THOMAS WHITE, Chief Justice!

JoHN V. HENDRY, Chief Justice?

D. Nick CAPORALE, Associate Justice3

Joun F. WRIGHT, Associate Justice

WiLLIAM M. CONNOLLY, Associate Justice
JouN M. GERRARD, Associate Justice
KENNETH C. STEPHAN, Associate Justice
MicHAEL M. McCORMACK, Associate Justice
LINDSEY MILLER-LERMAN, Associate Justice?

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

LINDSEY MILLER-LERMAN, Chief Judges-6
JonN F. IrwiN, Chief Judge’

EDwARD E. HANNON, Associate Judge
JouN F. IRWIN, Associate Judge?
RICHARD D. SIEVERS, Associate Judge
WESLEY C. MUEs, Associate Judge
EvERETT O. INBODY, Associate Judge
THEODORE L. CARLSON, Associate Judge?®

PEGGY POLACEK ........ccuiiiiiiininnnnannnn Reporter
LANET ASMUSSEN . . ¢ oottt ettt et e eeeenenenennns Clerk
JoOSEPHC.STEELE . ... .....vov... State Court Administrator

1yntil September 30, 1998
25 of October 1, 1998
3until July 31, 1998
4As of September 1, 1998
5Until August 20, 1998
Associate Judge until August 31, 1998
7As of August 20, 1998
8Until August 27, 1998
As of December 1, 1998

@iv)



Ngo ......... hﬁ@q—w:oﬁ— .\H Nhﬂvﬂdm
ﬂﬁao .......... %0&00 —uﬂﬂgmz .—-
BqELQ : ©* Kpoquie v eoined
BRWOQ Uttt Irepuey g Az
BYEWIO ©T JOpUWIY M [SRYITIAL
b R URIOW T PIEIOD
NﬁEO ....... wuxml— .o Ez
eqewo ** ueunpadg °f preyord
L2t o MOON [IBUIA
75414 (o J elo1], 'S ydasor
BYEwQ "+ af ‘weSnieH -q uyof
ey Uttt UQ[IN JoImed °f
BURWIO cre *+ ue§uo)) ‘f 20uUdIMe]
NﬁEo ............ m—>NQ .< -.—U—.—QOHW
Nﬂﬁﬂg .......... mvhﬂih—.—m .> Eﬁ—om U-N—MA—OQ .............. gom
ugooury e Swng " UIAINS
UOoF] e SIOMOL] UOTEY
woowr]  cctttteetce 3f NS 'dl Med
WooUr]  ctctteecter JOMIM T BT
wooury  cteretterer JOIANSY) 133O
wooury  cttttttire UWINOW T prewog
wooury e NOJepUT g prevod JOSEOURT]  rerrerrettetes pyL
:O_:_Qanm ........... RIOISEZ g WeN[IM
Apexseigan Jorourgay T [repuey
vorudeg . e uosduroy], "y 281000
com—_mam& ........... c.mwaoﬁ g preuocy %Q.aw puR 2010 %% N puoods
sJomeag puUn[sSIoy "M [Meg 1Ry} pue ‘oures
uoygey 0 ottt KpeoD) 1 9AI0 ‘UOSPIRYOIY ‘dumed ‘eyewioN
wmgny 0 oottt uuL "I, W90y “UOSUOf ‘UOSISYI[ ofen ‘osompy 0 Uttt 18I
D 1msiq ut sa8pnf PUISIJ W sanuno)) 191SK( JO IquInN

SHOAN( LONILSIA ANV SIORILSIA TVIOIANL

o



Suuon

WUEITY ~ crreeeeeee UBULIOADS UeUg
LG o> S ddeuy g ugor XNOIS PUE ‘UBPLISYS ‘JFnig SHOJS
i SR Oddif °0 MO0y [HIOW ‘JEQUITY WUEID) ‘UIPIED ‘[ona(]
:egs ............. ﬁ—owﬁem .Q —:ﬁnm MWUBNQ .0:—-0%0:0 uuuu——m xom .hugm ............. SH—OB.F
Sewioy , pur
‘MO[[IM PSY ‘SUDID] ‘UOSIAYJOW ‘UeS0T
AryuoN e 11 Spueimoy "9 preuoq “UI00Ul “YNIY “JONOOH Y200yoNH
AMeld YHON e Kydinpy g uyor ‘s9key ‘10ds00) ‘s, ‘19NU0I]
NOODOWN &~ e [1oysIaneg “f uyor S—V—:—Q .GOmBaﬁ— .ow&:U .u—:—.ﬁ< ............. PuLAS[g
sunsey =~ v Yyuom3ulpj udydals  JoIsqem pue ‘sdoyq ‘SHONONN ‘Koureoy]
Hv—.—o—o Hvom ............ 0:?&” HVHNEOM »5—.&.&: .E:ghm »%N—U .m—:ﬂ—u< ............... 6:0.—1
DUEISE pURIy i JoqIn "y ESaBL
Hvs~w~ Hvsko ............ =°aww—.~._>m\~ mD—sH
%DENQM ............ Q—Mo=8~ .m Eo—- ——N: v:& o—ﬂ.w.«.zm ............... SEZ
JO[9YM pue ‘AofeA
‘UBULIRYS Y00y ‘dnon ‘eyeq vASY
[Pmmg e 8uip1oq|O *q prRuUCy ‘PIEMOH “[OH ‘4912010 ‘pjoyren
éoas ........... —wa&U .m 5_=m3 »H@ﬂgu .ED:U »gnuhm aﬂvhom uQ—h_.N—m .............. ——d:me
Ochﬂa .............. Nm—hm .m tﬁnom Ui@? UF—M >=8§m »Shomm
M—O-«hoz ........... =0UHNO .A~ U..—N——UE .H—Ommﬂuﬂz mxo—.g .wgzu .Dmo—uﬁé ............. £=U>Dw
e R 111 1198500 Vol
AnDewoyeq 0 et PUOWIPY 2DUNBN uoiurysep pue ‘uolsmy ],
Hmﬂ—m ............. ﬂ@mﬂ.—o -n— OENQ .0%08 .—.—oxa —ﬂﬁoxﬂo -HNSU ﬂgm ............... exmw
00UBML e apuquo ) bnz
BIOMYy e SUOMQ) [IRYIIA JIOX PUE ‘Premag ‘SIopunes
PIRMOS  crrcreeeeess $S3[D ‘D UB[Y H10d “ONBId ‘9OUEN “YOLLOP
SNQUMIOY)  crrereeeees oqualg -y 11eqoy ‘UOIIWEH ‘YeJj0D) ‘JONG ‘DUOOE ~ *tcccrrreeerees wnd
J3Te) 1PUSI(] U sadpng PUISL W $anuno)) WIS JO JaquunN

SHOANS LONILSIA ANV SLOMLSIA TVIDIANS

(vi)



OqRA, et JONITA *A WATRI
fppueq e NOULdQOW " Youed
me EIuay ettt PIPYIEH o Smu
snqumQopy ot edrioyg ‘[ yuelqg JIOX pue ‘premag ‘siapunes yjod
snquno) e asnoy g plern .o:m_m ‘Q0UBN YOI ‘UoI[TureH]
NIOK  ereereeeeees SuRAT ‘H ST 98poq ‘XeJI0D) IOQING DUOQE  tcccrrccreerees L
aEug 19qNH 9 Wgor
NH—N.—:O ............. OBS .~~ —gﬁ—
rqRWO e ** XUPUSY ‘A BUDIBIN
Mﬁ—ﬂeo ........... @_—WEU .A~ ‘nmowo—.
QR e 1oI5eg 20UdIME'
BqERWQG  ccctretteee SUDY *¥ BUpy
R e PIOJUSY YJBIN 'M
ﬂﬁao ......... Qvﬁzouz .O WNEO—M.H.
ﬂéo ............... 0ﬁ§ .> i‘H
@:ﬂao ........... gam 2 —Hu:QUem
Qe e eXSeY01d ‘H ouef
Ngo ........... .—OQCOU .> ~D=Eﬁw mﬂ—MJﬂOQ .............. gom
s BEEEEEEEEERE [1PA0 'y uesf
=—OOE\~ ............ hueaw .b- Oma—.—.a\ﬂ
=—OOE]— .............. 0—%8 .\.— EE
WOOUF] e Joupury ‘g ¥oef
:—QDEI— ............... %EOu—OAm 0—&0
UooUry  ctrerereeeees 19180 ] Souref ISROURT]  reererereees pmyL
:Om:_ﬁm d ettt UONny ppoL
AmpeyseiqaN e JIpyuIng o uyof
:o:—mnﬁﬂﬂ ............ hU.—QOB .U :Bom
:o:—mﬂﬂm .............. dmw—.—nm .hﬂ E\.— %&ﬁm @—.—.& .8&0 .MW&U .............. @—.—ooﬂw
o 51147 (R WWL], 901Ug USAS Jofey L pue
hien (L7 N SIPIVON Foured °f ‘SUl[eS ‘UoSpreyory ‘ssumed
%:U s[ed et URUIYOSRIA ] ST ‘BUBWIAN ‘UoSuyof “U0sIALJor .OMNQ ................ IS
[T 1PWsK] ut sadpng 0SKJ Ul $3nUNo)) 1S JO JoquinN

SHOANI ALNNOD ANV SLONLSIA TVIDIANS

(vii)



[OQUIR]  crrrereeeeeees 0B[EM DD
hugmm .......... :NEOQ .: WNEOﬁ
Mﬂtoo ........... 10JOUIRD) UUI[D) *D
1110675 S U ] sowref XNOIS PUB ‘UBpUAYS ‘PJnig SN0dS
uaipeyny 0 Uttt USSURH [, Sowref  ‘[[LUOJA ‘[[eQUIEY ueID ‘uspien) ‘[anaq
SHIAYSIY ottt 2Rl Soprey) ‘same(q “ouud. %OEU ‘oNng xof ‘Jouueg 0 e WP L
uewoyueg 0 Uttt LEIMIEg s (i SBWOY], PUB ‘MO[[IM DY
MOOUOE ................ U—HN—U @%O—U .w:—.,u—HUAm uﬁOw.—Uﬁoz u-.—NWOI—
el dypoN Tt woIol "H WY ‘ujooul YNSY ‘JBOOH YO0IYNIH
epiedg v BARDOD) Y SunsIy ‘soAey ‘3adsof) ‘seum, ‘Jonuol
ﬂOgME,KD\.— ........... uewyney ‘o) p %Q—‘.m ¢ %ﬁg ‘uosmeqq .Owﬁnu Sy et qUAI[T
BAQUOD) e N .ﬁabm PR q J1QOM pUR
sSupseyy @ oo N0 U2qoYy Y[ ‘sdjoyq ‘spiojonN ‘Asuresy ‘uepey
wwﬁnﬁw&: ............ h—‘—0>ﬂ= .U g: .::u—éhm .DHOE=_hm »%&—U umsc< ............... s:orﬁ
%Ogog ........... SI19. >ﬂom . Q ﬂgﬁho
Koureoyy i uasuagiof Y prern
puejsppuery oot af ‘unrep "W did
PUR[S[ pUBID) - et ysng "V paeq [BH pUR OEpNG e QuN
I[Py M pue ‘AI[[EA
——Dzﬂm ........... gﬂﬂga .O EO .GN—EO—.—W .u—UON~ »Q—.—S »ﬂ—.—dm N%DM
fMPNO "7t J2oqpoig ] uery ‘PIEMOH “)[OH ‘AQ20I0) ‘PloyIeD
€°3QE< .......... 5§‘°m .m ﬁgm=< ..hUﬁw:U .Eﬂc -go.um sﬂ%cm aocmﬁ—m .............. s:Mmm
s, O N—&E * A\ PIRUOTY
GQGM_EU .............. hu—& A Q:Em oﬁh&? pUR ‘uCIUR)S ‘90131g
EM_—DZ ............. wn g GD——QQW ‘UOSIPRIA “XOUY .ME—.::U ,&O—ogé ............. IUSASS
ﬂO&MﬁmE: ............ H—QWEQO“ .“ ——.-Nm
Apeoyegq vttt s19§0y "D Yoed uo)Surnysesy pue ‘uoIsIny,
.-mnOEOHnm ........... Emzsm .H —U_H—ND .DM@OQ .H_O*E —ﬂ.-oxﬁa .hﬂgu -:—.—m ............... exmm
£ 10Lsiq ut safpnyg 1OUSKT Ul SANUNO)) 1010SI JO JoquInN

SEOANI ALNNOD ANV SLOIILSIA TVIDIANSL

(viii)



ujooury

U3IH ") (PRI

58=_\|— ..................................... @EOMN&E .2 MQE—.
UOOUF] st essssmssesernenaeanttiiinaaaais umarg 1 peuoy
58=m\~ .................. N”E“ .w F—&WOh
Ujooul] UBULION UBA * U20me]
BUBLIQ """ rrrrereeseeesesssseeeaaiiiiiiaaita 200 "y Souref
BUBWIQ  cttttettreeeeesesesssssssaiaiiiieiaa.. 19ARD) d [SRUOTIA
LD sogpny
SHOANS ANV LN0D
NOILVSNAdINOD SYTAAOM
=°.:—mnmﬂm ................. —NUZ»O tBom
—Hom——maﬂm ............ Hﬂﬁﬁv—how .Q 8—.—0;3 .............. %e&m
wmooury | e UoSME(] g SPWOL
Uooury  cteteec UOSIOUL ‘D WOL e 101580UR]
e IO T ugor
eqem  cccctretettere I ‘SEWOUL, JIPEM
L ot o B YO1A0qUI) "D YIaqeziy
NAﬁﬁ—h.—ﬂu ............. :omEOH .hm WN—M:OQ ............ WN—MH-OQ
A so8pnp Awmo))

SADANI LINOD ATINFANL ANV
SINNOD ATINFAN( HIVIVIHS

(ix)






ATTORNEYS
Admitted Since the Publication of Volume 254

DANIEL A. ALLEN

KEerTH E. ALLENSTEIN, JR.
KATIE ANDERS

G. GORDON ATCHESON
RENA MICHELLE ATCHISON
NIcKi VOTAVA AUMAN
WILLIAM R. BARGER
TRAVIS ALBERT BARTELSON
JONATHAN S. BAUER
ASHLEIGH E. BAUSCH
KRISTINE BECKER

ERric BERGQUIST
BARBARA BERKENPAS
Scort C. BERRYMAN
KIMBERLY A. BOOTH
CARL PRESTON BOWMAN
VICKIE J. BRADY

KURTH A. BRASHEAR
WILLIAM J. BREEN IIT
SUSAN BUETTNER

JAMES F. CANN

STEPHEN GLENN CHAREST
ROBERT L. CHASTAIN
PETER CHUNG

TiMOTHY EDWARD CLARKE
DonNNA S. COLLEY

GAIL COLLINS-BAZANT
KRISTOPHER JOHN CoV1
DaviD J. CRIPE

MICHAEL CURRANS
SHEAN CATHERINE DAILEY
JENNIFER DANIELS

DAvID P. DANNACHER
DaAviD DIRGO

KRISTINE ANDRESS DORN
GREGORY R. DORR

(xi)

TMOTHY DUNNING
SHAWN R. EATHERTON
TRACY EDGERTON
CHRISTOPHER LEE
EICKHOLT
MATTHEW E. ELLIS
PATRICK L. EVATT
JOEL FEISTNER
CHRISTINA FINK
KATHRYN FLAHERTY
TrACY A. FOLLMER
N. SHUN-LEE FoNG
THoMASs Fox
RENEE FrY
LisA GIBSON
LEANNE AURAND GIFFORD
SEAN MATTHEW GILLEN
JonN P. GLODE
Hem! A. Gurta-Fox
KiM M. GUYNAN
DERrICK HAHN
E.E. HAMILTON
MATTHEW DaviD HAMMES
JASON WILLIAM HAYES
WILLOW TERESA HEAD
AMBER FAE HERRICK
GRETCHEN A. HERRON
Kara L. HITCHCOCK
BRrRADLEY D. HOLBROOK
THOMAS JON HOLTHUS
JAMES M. HUDSON
SHAUN JAMES
GREGG LIND JANSEN
APRYL H. JOHNSON
GENELLE JOHNSON
NoORA M. KANE



THOMAS J. KANGIOR
NorA KENNAN
TaHIA Z. KHAN

BARBARA J. HURST KIRKMAN

MATT KNOBLAUCH
GERALD L. KRATOCHVIL
WENDY D. KRIEGLER
MICHELLE D. KRIESER
MICHELLE SHANDERA
KUGLER
WILLIAM R. KUTILEK
JoHN D. KWAPNIOSKI
AYODELE G. LABODE
Tobpb W. LANCASTER
SALLY J. LANGEMEIER
SHAWNA L. LARSEN
JEFFREY J. LEIFERT
MATTHEW B. LEMIEUX
ANDREW LOUDEN
KRISTIN LYNCH
MATTHEW J. MCDONALD
BRrIAN J. MCGRATH
BRrRYAN McQuay
ANTHONY R. MEDINA
ANDREA MENGEDOTH
CHAD WILLIAM MEYER
MATT MILLER
KIRK MONJAREZ
STEVEN A. MONTAG
JAMES P. MUEHLBERGER
THOMAS JACK NEWBY
PATRICK NIELDS
THOMAS DUANE OLIVER
S. CoLIN PALM
JOLENE MARIE PAPA
ROBERT PASCHALL
STEPHANIE PAYNE
RHONDA A. PEEK
JEFFREY STEVEN PENNE

ATTORNEYS

JESSICA PERLMAN
NAaNcY K. PETERSON
PERRY PIRSCH
JAME R. PLACEK
MICHAEL F. POLK
DIANNE KAMMERER POLLY
JEFFREY F. PUTMAN
Eric M. REES
JENIFER ROBERTS-JOHNSON
JENNIFER C. Roor
RICHARD W. ROSENBLITT
RyaN CLAY Ross
PatriciA C.
RYAN-WESTPFAHL
MICHELLE D. SAYERS
J. SCHANEMAN
JOHN ENRICO SCHEMBARI
STEVEN J. SCHMIDT
KENYON SCHUETT
DEANNA J. CHANDLER
SHORT
DAvID J. SKALKA
GARRETT SPEAR-SMITH
JiL M. SPECTOR
ErIC K. STAFFORD
MELISSA STANOSHECK
R. DOUGLAS STAVE
KELLY M. STEENBOCK
KARINDA J. STOAKES
WILLIAM J. STRAIT
ANGELA J. STRONG
JAMES T. STUART
S.K. SWINNEY
DiMITER V. TODOROV
LisA ANN FAHIEN ULDRICH
JAMES D. VALENTINE
MICHAEL Scorr
VANDERSCHAAF
DaviD A. VOGLER



ANGELA VUTOV

SUE ELLEN WALL
AMY E. WALLACE
DANIEL J. WELCH
MARK A. WILLIAMS
BroCK WILLIAMSON
KRISTIN WOODWARD
KRISTIN ELISE YATES

ATTORNEYS






TABLE OF CASES REPORTED

AS Mid-America; Chloupek v. ... ... . e 323
AS Mid-America; Chloupek v. ... ... .. . e 323
AS Mid-America; DIXON V. . ..i.iinint it e, 323
AS Mid-America; Dowding v.  ........ .. ... i e 323
AS Mid-America; Faust v. . ... ... e 323
AS Mid-America; Foreman v. ... ... . e 323
AS Mid-America; Masters V. ... o viiit it i i e e s 323
AS Mid-America; Radav. . ... ... i e, 323
AS Mid-America; Reedy v. ... ... e 323
AS Mid-America; Riggs v. .. ...t e 323
AS Mid-America; Study v. .. ... e 323
AS Mid-America; ThOmMASON V. ... ivutt ittt e et ie e ciecaen e 323
AS Mid-America; Watson V. . ..o iit ittt e e 323
AS Mid-America; WeIgEr v. .. ..ttt ittt 323
Ag Servs. of America v.Empfield .......... ... ... ... ..l 957
Allsup, InC.; SHVEI V. ..ot i i i e et e 687
Anthony G.,Inre Interestof ... ... i i 442
Battle Creek State Bank v. Haake  ............ .. ... iiiiiiiinn.n 666
Bauers v. Cityof Lincoln  ........... .. ... . i 572
Bentley v. School Dist. No. 025 .......... ... .. i i, 404
Blanket Corp.; Frey v. ..o i e i 100
Bondiv.Bondi ... ... e e e 319
Brunges v. Brunges ... ... e 837
Burlison; State V. ... ... e e e i e 190
[0 (T B 591
Chain; Rush Creek Land & Live Stock Co. v.  ..........cciiiiiennnn.. 347
Charles Vrana & Son Constr. v. State .. ....... ... i, 845
Chelohav.Cheloha ... .. ... . i it innaananenenans 32
Chloupek v. AS Mid-America .............ccoiitiiiiniinenaniiinaas 323
Chloupek v. AS Mid-America  .............ciiiiiiinininneniinn.. 323
City of Hastings; Fitzke v. . ... ... ... . i it 46
Cityof Lincoln; Bauers v. ... ... . ittt 572
Cityof Oakland; SIrom v. ... ... . ittt ittt e 210
City of Wahoo; DeCoste v. .. ... ittt i 266
Clark; State v. ...ttt ettt e e, 1006
Cobbv.Sure CropChem. Co. ... . ittt 625
Cobumm; ReISEr V. . .iiiii ittt e ittt ettt 655
Community First State Bank; Gordonv.  ............. ..o iiiiiinn.. 637
Community First State Bank v. Olsen  .............. ... iiiiinn.. 617



xvi TABLE OF CASES REPORTED

Complaint Against Jones,Inte  ........ ... ... i, 1
Complaints of McLeod Telemanagementetal.,,Inre  ................... 202
Continental Western Ins. Co.; Deprez v. .. ........c.ooiiiiiinnnn.. 381
Cotton V. StEElE ..ottt e e e e 892
Corzatt; MOITIS V. ... it i e et 182
Crouch v. Goodyear Tire & Rubber Co.  ............................. 128
Dandridge; State v. .. ... e e e 364
DeCoste v.Cityof Wahoo  ........ ...ttt 266
Dept. of Health; State ex rel. Neb. Health Care Assn.v.  ................. 784
Dept. of Soc. Servs.; Father Flanagan’s Boys Home v.  .................. 303
Deprez v. Continental Western Ins. Co.  ............. ... .. ... ... ... 381
Dillon; State exrel. NSBA V. .. ... ... . i, 85
Ditter; Stale V. .o e e, 696
Dixon v. AS Mid-America ............ ...ttt 323
Dolan; State ex rel. NSBA v. . ... ... e 44
Doev.Zedek ... e e e 963
Dowding v. AS Mid-America  ............. ... .. . i i, 323
Dragon; Kozicki v. ... ... i e . 248
Dukat v. Leiserv, Inc. ... ... e 750
Empfield; Ag Servs. of Americav.  ............ .t 957
Father Flanagan’s Boys Home v. Dept. of Soc. Servs. .................. 303
Faust v. AS Mid-America  .............coiiiiiiiniiiiiiian.. 323
Feiling; State v. .. ... ittt i i i e e e 427
Fick, Stateexrel. v.Miller ... ... .. ... ... ... . e 387
FirsTier Bank; Zimmerman v. ... ......... 0 iuininninnnrnnnnnn, 410
Fitch; State v. .. e e, 108
Fitzke v. City of Hastings  ............c..coiiiiiiiiieeinnnnnnann, 46
Foreman v. AS Mid-America ............ ..ttt 323
Frey v. Blanket Corp. ... ... ittt i 100
General Cas. Co. of Wis.; Nicholsonv.  ............................. 937
Gibson v. Kurt Mfg. ... . .. e, 255
Goodyear Tire & Rubber Co.; Crouchv. . .......... ... ... vion... 128
Goodyear Tire & Rubber Co.; McBeev. ... .. ... .....cciieininn... 903
Gordon v. Community First State Bank  ............................. 637
Gramercy Hill Enters. v. State  .............. .. .. . i, 7117
Graves; Welsch v, ... .. e e 62
Great West Cas. Co.; Herman Bros. v. ... ... 0 iiiiiininnvnnnn.... 88
Haake; Battle Creek State Bank v. ... .. ... ... ... ... i, 666
Harrison; State v. ... ... e e e 990
Hastings, City of; Fitzke v. ... ... ... i, 46
Hawkes v.Lewis ... ... i ittt 447
Herman Bros. v. Great West Cas. CO.  .......coiiinnvniinnnnnnennnnn. 88
Hill; Statev.  ......... .o i, e 173
Howlette; Seeber v. ... ... e e 561
In re Complaint AgainstJones  .............. ... .iiiiiiiiiii, 1

In re Complaints of McLeod Telemanagementetal.  ................... 202



TABLE OF CASES REPORTED xvii

InreInterest of Anthony G. ... ... ... . i 442
InreInterestof TabathaR. .. ... ... .. i i 818
JaCKSOM; Stale V. .t i et e it 68
JORNSOM, StalE V. oottt et et e 865
Jones, In re Complaint Against  .............c. i, 1
Jorgensen v. State Nat. Bank & Trust  .......... ... ... oo iiiiinn... 241
Jom v. Pigs Unlimited, Inc.  ........ ... . i 876
Kaiser v.Millard Lumber .. ... ... ... . . i e 943
Kaufman; O’Connor v. . ... ittt st 120
Kimball v. Nebraska Dept. of Motor Vehicles ........................ 430
Kozicki v.Dragon  .......... .ot i i e 248
Kratochvil v. Motor Club Ins. ASSn.  ..........covitennnoenrnenenennn 977
Kurt Mfg.; GIbSOn V. ... i e e e 255
Larsen; State V. . ... et 532
Leiserv, Inc; Dukat v. ... . .. e 750
Lewis; HAWKES V. ...ttt it e et ea e e, 447
Lincoln, City of; BaUers V. ... ..ot i iiniianiinnns 572
Long; Wanha v. ... ...ttt ittt iaet e 849
Lotter; Stale V. ... ittt i et et e e e 456
LOtEr; State V. .ottt ittt ittt i ier ettt e 889
Lytle; State V. ittt i e e it 738
Masters v. AS Mid-America  ..........tiiiin it i 323
McBee v. Goodyear Tire & Rubber Co.  ........... ... ... ... ... ... 903
McLeod Telemanagement et al., Inre Complaintsof  ................... 202
Medical Protective Co. v. Schrein ... ... ... ... .. .. it 24
Meister & Segrist; Millerv. .. ... . e e 805
Millard Lumber; KaiSer v. .. ..ot iiiiiniiiriinieenrenennoennnns 943
Miller; State exrel. Fick v. ... ... i i e e e 387
Miller v. Meister & Segrist  ....... ... ... .. i 805
Morris v. COTzatt ... ...ttt ittt e e, 182
Motor Club Ins. Assn.; Kratochvil v. ... ... ... ... ... ... .. .oa.. 977
Murphy; State v. ... . it et 797
Mutual of OmahaIns. Co.; Radeckiv. .............. ... iiiinnan.. 224
Myers v. Nebraska Equal Opp. Comm.  ........... .. ... ciiiviienan.. 156
NSBA, Stateexrel. v.Dillon ... ... ... ... i i e 85
NSBA, Stateexrel. v.Dolan ... ... ... .. . i, 44
NSBA, Stateexrel. v. O'Hanlon  .............cciuitiriirnnnrnnnnnn. 935
NSBA, Stateexrel. v.Steichen . ........ ... ... i, 316
Neb. Health Care Assn., State exrel. v.Dept. of Health  ................. 784
Nebraska Dept. of Motor Vehicles; Kimballv.  ................. ... ... 430
Nebraska Equal Opp. Comm.; Myersv.  ........... ... ciiiiiinnn.. 156
Nicholson v. General Cas. Co. of Wis. ...............c0iiiiiinnnnnn. 937
Oakland, City of; Strom v. . ... .. i ittt i 210
O’'Connor v. Kaufman .. ... ... .. . ittt iannaaann 120
Ochm; VaMICE V. .ottt ittt ettt ittt tntenee e enneeeeneansonnn 166

O’Hanlon; Stateexrel. NSBA V. ... ... .. ittt ieennansns 935



xviii TABLE OF CASES REPORTED

Ohio Nat. Life Ins. Co. v.Rust . ... ... 0.t 372
Olsen; Community First State Bank v.  .............. ... . oviiiaat. 617
$1947;State V. ... e 290
Paoli Popcom Co.; Smithv. ... ... ... i i 910
Parmar; SIALE V. ..ottt e et et 356
Paxton; Pettit V. ... .ttt i e e i e 279
Pettit v. PaXtOn ... . it ittt e e e e e 279
Pigs Unlimited, Inc.; Jomv. ... ... ... .. . i 876
Radav. ASMId-AmErica .........iuitinurnnonnenoennnensnenannnn 323
Radecki v. Mutual of Omaha Ins. Co.  ..........ouiiiinrnenrnnnennns 224
Reedy v. ASMid-America ..........coivuiiiiiniinniiiiinannan. 323
Reiser v. CODUM ... ittt it ittt i ittt e ieenenneanns 655
Riggs v. ASMid-America ........... ... .. .. .. il 323
Rush Creek Land & Live Stock Co. v.Chain  ......................... 347
Rust; Ohio Nat. Life Ins. CO. V. .. ... 0ttt iinencneanen 372
Schmidt v. State ... ..ottt i e e e 551
School Dist. No. 025; Bentley v. ... ... .. it 404
Schrein; Medical Protective CO. V. ... ... ittt 24
- Schuelke v. WilsOn . ... .. i e e 726
Secberv.Howlette ... ... .ottt it iie ettt iineneanannens 561
SIIvers; StalE V. ittt i et e et e, 702
Smith v. Paoli Popcom Co.  .......... ... ... i 910
State; Charles Vrana & Son Constr. v. ... ... .ttt iiineennneans 845
Star City/Federal; Tilt-UpConcrete v.  ..........oiiiiiieinnnnnenn.. 138
Stateexrel. Fick v. Miller ... ... ... . i ittt 387
Stateexrel. NSBAv.Dillon  ......... ... i e 85
Stateexre. NSBAv.Dolan  .......... ... e i 4
Stateexrel. NSBAv.O'Hanlon  ............ ..o iiiiiiianannnn, 935
State exrel. NSBA v. Steichen . ... ... ... ... .. . e 316
State ex rel. Neb. Health Care Assn. v. Dept. of Health  ................. 784
State; Gramercy Hill Enters. v. .. ... . ittt 77
State Nat. Bank & Trust; Jorgensenv.  ............oiiiiniiininnnnn., 241
State; Schmidt v. ... . e 551
State v.Burlison ... ... e e 190
State V. Carler ... i e 591
State v. Clark ... i i e e et e 1006
State v.Dandridge  ....... ... e 364
State v. DIter ... e e e et 696
Statev.Feiling  .......... . o 427
Statev.Fitch .. ... . i e e 108
State v. HarmisOn ... ... it it it e e et e e 990
State v. Hill ... e i 173
State v. JaCKSON ... .ttt e e 68
State v. JONSON .. ...t e e 865
StAle V. LAISEIL . .ottt ere e neian e e 532
State V. LOtter .. ittt ittt e e 456
State v. Lotter . .. i i e e e e e 889
State v.Lytle ... i e 738

Statev.Murphy ... ... e 797



TABLE OF CASES REPORTED

State v. 81,947 L
State v.Parmar .. ... e e
State v. SElvers ... ...
State V. SIOl . e
State v. Strohl ... e
State v. Woods ... i e
Steele; CotOn V. .ottt ittt e
Steichen; State exrel. NSBA V. ... ... ...
Stiver v. Allsup, Inc. .. .. ...
SIOM; SHAIE V. ittt e e
Strohl; State v. ... e
Stromv.Cityof Oakland .......... ... ... ... i,
Study v. AS Mid-America  ............ ... i,
Sure Crop Chem. Co.; Cobbv. ... ... ... .. i,

TabathaR., InreInterest of .. ...... ...t
Thomason v. AS Mid-America  ...........cooniiniinenniiennnnnn,

Wahoo, City of; DeCOSte V. ..ot iiie ettt iineeeneennn..
Wanhav.Long ... o e
Watson v. ASMid-America ............ ...
Welsch v. Graves ... ... oiuniii i i e
Werger v. ASMid-America  ..............cciiiiiiiiniiiin. ..
Willers v. Willers . ... o e
Wilson; Schuelke v. . ... .. e
WOOds; State V. .ottt e e e

Zedek; DOC V. o

xix






LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-96-207: Neumann v. American Family Ins. Affirmed.
Stephan, J.

No. §-97-381: Stennis v. ConAgra Inc. Affirmed in part, and
in part reversed and remanded with directions. Wright, J.

No. S-97-383: Pitzel v. Foxely Cattle Co. Affirmed. Wright,
J.

No. S-97-563: Cokes v. Nebraska Dept. of Corr. Servs.
Affirmed. Gerrard, J.

No. A-97-812: State v. Martin. Appeal dismissed. Miller-
Lerman and Gerrard, JJ., not participating.

No. S-97-994: In re Estate of Twiss. Remanded in part with
directions, and in part reversed. Connolly, J.

(xxi)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-36-980001: In re Petition to Amend Rules on
Admission of Attorneys. Application to amend rules on admis-
sion of attorneys granted.

No. S§-36-980002: In re Petition to Amend Rules Creating,
Controlling & Regulating NSBA. By order of the court, bar
dues increases granted as specified in order; 18-month review of
structure and functions of NSBA instituted; NSBA to fund
Client Security Fund, as a minimum, at same level as 1998 fis-
cal year.

No. $-96-574: Mischke v. Mischke. Motion of appellant to
dismiss appeal sustained; appeal dismissed; each party to pay
OWN COSts.

No. S-96-1188: State v. Larsen. Motion of appellant for
rehearing overruled.

Nos. S-97-048, S-97-726: Gagne v. Severa. Judgment of
Court of Appeals vacated and appeal dismissed pursuant to rule
TA(2).

No. §-97-387: In re Estate of Othmer. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. S-97-716: Clarkson Educ. Assn. v. Colfax Cty. Sch.
Dist. No. 58. Motion of appellee for summary dismissal for
mootness sustained.

No. S-97-847: Radenz v. Zwygart. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. S-97-891: In re Guardianship of Othmer. Stipulation
allowed; appeal dismissed.

No. 5-97-998: Robbins v. KJS Partnership. Stipulation
allowed; appeal dismissed.

No. S-97-1105: Davis v. Hacor, Inc. Motion of appellee for
summary affirmance sustained; judgment affirmed. See rule
7B(2).

No. S-97-1208: Prososki v. Thoroughbred Racing Assn.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

(xxiii)



XXiv CASES DISPOSED OF WITHOUT OPINION

No. S-97-1342: State v. Feiling. Motion of appellant for
rehearing overruled.

No. S-98-155: State v. Garza. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-98-301: State v. Trevino. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-98-451: Churchill v. Red Lion Hotels. Affirmed. See
rule 7A(1).

No. S-98-710: State ex rel. NSBA v. Steichen. Judgment of
suspension.

No. S-98-1107: State ex rel. NSBA v. Wagstaffe.
Respondent suspended from the practice of law in the State of
Nebraska until further order of the court.

No. S-98-1196: State ex rel. NSBA v. Koseluk. Respondent
suspended from the practice of law in the State of Nebraska until
further order of the court.

No. S-98-1349: State ex rel. NSBA v. Reiner. Respondent
suspended from the practice of law in the State of Nebraska until
further order of the court.

No. S-98-1378: State ex rel. NSBA v. Krause. Respondent
suspended from the practice of law in the State of Nebraska until
further order of the court.

No. S-99-042: State ex rel. NSBA v. Whitehead.
Respondent suspended from the practice of law in the State of
Nebraska until further order of the court.



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-95-1233: Brosnan v. Rahn. Petition of appellant for
further review overruled on December 16, 1998.

No. A-96-661: Radecki v. Wedgewood Med. Ctr. Petition of
appellee for further review overruled on December 30, 1998.

No. A-96-952: Steele v. Encore Mfg. Co., 7 Neb. App. 1
(1998). Petition of appellee for further review overruled on
September 23, 1998.

No. A-96-1011: Yohe v. Wright. Petition of appellant for fur-
ther review overruled on July 9, 1998.

No. A-96-1018: Faase v. Physician Resources. Petition of
appellant for further review overruled on November 12, 1998.

No. A-96-1041: Agnew v. Krueger. Petition of appellant for
further review overruled on July 15, 1998.

No. A-96-1064:. Matlock v. Papio-Missouri River NRD.
Petition of appellant for further review overruled on July 9,
1998.

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist.,
6 Neb. App. 889 (1998). Petition of appellant for further review
sustained on October 28, 1998.

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist.,
6 Neb. App. 889 (1998). Petition of appellee for further review
sustained on October 28, 1998.

No. A-96-1240: Danner v. State Farm Mut. Auto. Ins. Co.,
7 Neb. App. 47 (1998). Petition of appellee for further review
overruled on September 23, 1998.

No. A-96-1241: Nichols v. County of Douglas, 7 Neb. App.
606 (1998). Petition of appellant for further review overruled on
December 30, 1998.

No. S-96-1243: Wood v. McGrath, North, 7 Neb. App. 262
(1998). Petition of appellant for further review sustained on
September 16, 1998.

No. A-96-1253: Hoffmeyer v. Spectrum Emergency Care.
Petition of appellant for further review overruled on September
1, 1998.

(xxv)



xxvi PETITIONS FOR FURTHER REVIEW

No. A-96-1268: Hoelck v. ICI Americas, Inc., 7 Neb. App.
622 (1998). Petition of appellee for further review overruled on
October 28, 1998.

No. A-96-1311: Nelson v. Barthel. Petition of appellant for
further review overruled on December 21, 1998.

No. A-96-1322: Hamel v. Doolittle. Petition of appellee for
further review overruled on December 16, 1998.

No. A-96-1328: Hidden Energy, Inc. v. Fritz. Petition of
appellee for further review overruled on July 28, 1998.

No. A-96-1333: Wyshnevsky v. Bordogna. Petition of appel-
lant for further review overruled on July 28, 1998.

No. A-96-1333: Wyshnevsky v. Bordogna. Petition of
appellee for further review overruled on July 28, 1998.

No. A-97-008: Federal Deposit Ins. Corp. v. Slangal.
Petition of appellant for further review overruled on July 9,
1998.

No. S-97-048: Gagne v. Severa. Petition of appellee for fur-
ther review sustained on September 1, 1998.

No. A-97-060: State v. Davis, 6 Neb. App. 790 (1998).
Petition of appellant for further review overruled on July 9,
1998.

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300
(1998). Petition of appellant for further review sustained on
September 1, 1998.

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300
(1998). Petition of appellee Walker for further review sustained
on September 1, 1998.

No. A-97-114: Nebraska Pub. Power Dist. v. Johnson.
Petition of appellant for further review overruled on December
16, 1998.

No. A-97-156: Community First State Bank v. Daringer.
Petition of appellant for further review overruled on September
11, 1998.

No. S-97-162: Norwest Bank Neb. v. Bellevue Bridge
Comm., 7 Neb. App. 750 (1998). Petition of appellee for further
review sustained on December 21, 1998.

No. A-97-191: Schaffert v. Lancaster Cty. Sch. Dist. No. 1,
7 Neb. App. 206 (1998). Petition of appellant for further review
overruled on September 1, 1998.



PETITIONS FOR FURTHER REVIEW xxvii

No. A-97-199: Ecotech, Inc. v. Jurek. Petition of appellant
for further review overruled on September 23, 1998.

No. A-97-225: Dollison v. Mercy Servs. Corp., 7 Neb. App.
555 (1998). Petition of appellant for further review overruled on
December 16, 1998.

No. A-97-228: Omaha Restaurant Prop. Co. v. Mother
Tucker’s. Petition of appellant for further review overruled on
September 1, 1998.

No. A-97-275: Agrex, Inc. v. City of Superior, 7 Neb. App.
237 (1998). Petition of appellee for further review overruled on
January 13, 1999,

No. S-97-281: Pleiss v. Barnes. Petition of appellee for fur-
ther review sustained on November 12, 1998.

No. A-97-298: State v. Rodgers. Petition of appellee for fur-
ther review overruled on December 16, 1998.

No. A-97-326: Martin v. Nebraska Dept. of Public
Institutions, 7 Neb. App. 585 (1998). Petition of appellee for
further review overruled on November 12, 1998.

No. A-97-339: American States Ins. v. Farm Bureau Ins., 7
Neb. App. 507 (1998). Petition of appellant for further review
overruled on September 25, 1998.

No. A-97-355: State v. Harrison, 7 Neb. App. 350 (1998).
Petition of appellant for further review overruled on November
12, 1998.

No. §-97-359: Corcoran v. Lovercheck. Petition of appellee
for further review sustained on December 30, 1998.

No. A-97-365: Ruroede v. Carl. Petition of appellant for fur-
ther review overruled on July 28, 1998.

No. A-97-422: Creighton St. Joseph v. FHC Options, Inc.
Petition of appellant for further review overruled on September
16, 1998.

No. A-97-436: State v. Butzke, 7 Neb. App. 360 (1998).
Petition of appellant for further review overruled on September
23, 1998.

No. A-97-440: Ward v. Ward, 7 Neb. App. 821 (1998).
Petition of appellee for further review overruled on January 13,
1999.

No. A-97-454: In re Estate of Obering. Petition of appellant
for further review overruled on November 12, 1998.



xxviii PETITIONS FOR FURTHER REVIEW

No. S-97-461: Talkington v. Womens Servs., 7 Neb. App.
378 (1998). Petition of appellee for further review sustained on
September 10, 1998.

No. A-97-463: Hinde v. City of North Platte. Petition of
appellant for further review overruled on December 2, 1998.

No. S-97-489: Lackman v. Rousselle, 7 Neb. App. 698
(1998). Petition of appellee Jack Lackman for further review
sustained on January 13, 1999.

No. A-97-514: State v. Herrera. Petition of appellant for fur-
ther review overruled on September 1, 1998.

No. A-97-528: State v. Arenas. Petition of appellant for fur-
ther review overruled on July 15, 1998.

No. A-97-544: In re Estate of Rolenc, 7 Neb. App. 833
(1998). Petition of appellant for further review overruled on
December 21, 1998.

No. A-97-549: State v. Davis. Petition of appellant for further
review overruled on July 9, 1998.

Nos. A-97-559, A-97-562: Crafton v. Union Pacific RR.
Co., 7 Neb. App. 793 (1998). Petition of appellee for further
review overruled on January 13, 1999.

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998).
Petition of appellant for further review overruled on December
21, 1998.

No. A-97-569: Coffey v. Mann, 7 Neb. App. 805 (1998).
Petition of appellee for further review overruled on December
21, 1998.

No. A-97-588: McGinley v. McGinley, 7 Neb. App. 410
(1998). Petition of appellant for further review overruled on
September 23, 1998.

No. A-97-592: Peers v. Harvey. Petition of appellant for fur-
ther review overruled on January 13, 1999.

No. S$-97-596: State v. Greer, 7 Neb. App. 770 (1998).
Petition of appellee for further review sustained on December
30, 1998.

No. A-97-603: Coenen v. Coenen. Petition of appellee for
further review overruled on January 13, 1999,

Nos. $-97-632, S-97-633: State v. Johnson, 6 Neb. App. 817
(1998). Petition of appellee for further review sustained on July
15, 1998.



PETITIONS FOR FURTHER REVIEW XXix

No. A-97-656: Barthel v. Liermann. Petition of appellant for
further review overruled on December 2, 1998.

No. A-97-680: In re Interest of Becky J. Petition of appel-
lant for further review overruled on July 9, 1998.

No. A-97-698: Davis v. Davis, 7 Neb. App. 78 (1998).
Petition of appellant for further review overruled on July 9,
1998.

No. A-97-710: McCaslin v. McBride. Petition of appellant
for further review overruled on July 9, 1998.

No. S-97-726: Gagne v. Severa. Petition of appellant for fur-
ther review sustained on September 1, 1998.

No. A-97-736: State v. Rasmussen. Petition of appellant for
further review overruled on July 9, 1998.

No. A-97-740: In re Interest of Alison A. Petition of appel-
lant for further review overruled on September 1, 1998.

No. A-97-762: Christiansen v. Aimsworth Farmers
Ranchers Coop. Petition of appellant for further review over-
ruled on December 16, 1998.

No. A-97-774: Gibb v. Gibb. Petition of appellee for further
review overruled on October 21, 1998.

No. A-97-796: Carroll v. Pfeffer. Petition of appellant for
further review overruled on December 2, 1998.

No. A-97-798: State v. Malcom, 7 Neb. App. 286 (1998).
Petition of appellant for further review overruled on September
1, 1998.

No. S-97-802: US Ecology v. Boyd Cty. Bd. of Equal., 6
Neb. App. 956 (1998). Petition of appellee for further review
sustained on July 22, 1998.

No. A-97-838: Lancaster Cty. Bd. of Equal. v. Condev
West, Inc., 7 Neb. App. 319 (1998). Petition of appellant for
further review overruled on January 13, 1999.

No. S-97-849: State v. Johnson. Petition of appellant for fur-
ther review sustained on July 22, 1998.

No. A-97-867: State v. Harris, 7 Neb. App. 520 (1998).
Petition of appellee for further review overruled on October 21,
1998.

No. A-97-873: Bauer v. Abramson. Petition of appellant for
further review overruled on November 12, 1998.
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No. A-97-879: State v. Beeken, Sr., 7 Neb. App. 438 (1998).
Petition of appellant for further review overruled on October 21,
1998.

No. A-97-880: State v. Beeken, Jr., 7 Neb. App. 438 (1998).
Petition of appellant for further review overruled on October 21,
1998.

No. A-97-890: State v. Owen, 7 Neb. App. 153 (1998).
Petition of appellant for further review overruled on July 15,
1998.

No. A-97-900: State v. Jensen. Petition of appellant for fur-
ther review overruled on September 1, 1998.

No. A-97-914: State v. Johnson. Petition of appellant for fur-
ther review overruled on September 10, 1998.

No. A-97-920: In re Interest of Chessica B. Petition of
appellant for further review overruled on December 16, 1998.

No. A-97-936: State v. Cotton. Petition of appellant for fur-
ther review overruled on October 13, 1998.

No. A-97-942: State v. Bush. Petition of appellant for further
review overruled on October 21, 1998.

No. A-97-945: State v. Bueford. Petition of appellant for fur-
ther review overruled on July 15, 1998.

No. A-97-947: James E. Bachman, P.C. v. Kevin M. Kean
Co. Petition of appellant for further review overruled on July 9,
1998.

No. A-97-958: Hoins v. Hoins, 7 Neb. App. 564 (1998).
Petition of appellee for further review overruled on November
12, 1998.

No. A-97-968: State v. Janssen, 7 Neb. App. 384 (1998).
Petition of appellee for further review overruled on September
16, 1998.

No. A-97-976: State v. Rieger. Petition of appellant for fur-
ther review overruled on July 9, 1998.

No. A-97-984: State v. Collins, 7 Neb. App. 187 (1998).
Petition of appellant for further review overruled on September
23, 1998.

No. A-97-989: In re Interest of Casandra B. & Elizabeth
B. Petition of appellant for further review overruled on
September 10, 1998.
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No. S-97-1001: Dillon Tire, Inc. v. Fifer. Petition of appel-
lant for further review sustained on September 16, 1998.

Nos. A-97-1012, A-97-1013: State v. Arney. Petition of
appellant for further review overruled on September 16, 1998.

No. A-97-1025: In re Interest of Brandon W. Petition of
appellant for further review overruled on October 28, 1998.

No. A-97-1033: State v. Ross. Petition of appellant for fur-
ther review overruled on July 9, 1998.

No. A-97-1039: In re Estate of Young. Petition of appellee
for further review overruled on September 16, 1998.

No. A-97-1050: State v. Campos. Petition of appellant for
further review overruled on July 9, 1998.

Nos. A-97-1056, A-97-1057: State v. Fochtman, 7 Neb. App.
532 (1998). Petition of appellee for further review overruled on
December 16, 1998.

No. A-97-1065: State v. Adams, 7 Neb. App. 571 (1998).
Petition of appellant for further review overruled on November
12, 1998.

No. A-97-1070: Lounnaphanh v. Monfort, Inc., 7 Neb. App.
452 (1998). Petition of appellant for further review overruled on
October 21, 1998.

No. S-97-1081: State v. Paul. Petition of appellee for further
review sustained on October 28, 1998.

Nos. S-97-1085, S-97-1086: In re Interest of Joshua M. et
al., 7 Neb. App. 872 (1998). Petition of appellee State for fur-
ther review sustained on December 21, 1998.

No. A-97-1101: State v. Livingston. Petition of appellant for
further review overruled on January 13, 1999.

No. A-97-1109: State v. King. Petition of appellant for fur-
ther review overruled on November 12, 1998.

No. A-97-1111: State v. McCaslin. Petition of appellant for
further review overruled on July 9, 1998,

No. S-97-1138: Miller v. M.E.S. York/Stormor. Petition of
appellant for further review sustained on September 1, 1998.

No. A-97-1144: State v. Shafer. Petition of appellant for fur-
ther review overruled on September 10, 1998.

No. S§-97-1152: State v. Harrison, 7 Neb. App. 350 (1998).
Petition of appellee for further review sustained on September
10, 1998.



xxxii PETITIONS FOR FURTHER REVIEW

No. A-97-1154: State v. Tierney, 7 Neb. App. 469 (1998).
Petition of appellee for further review overruled on October 21,
1998.

No. A-97-1156: State v. Owen. Petition of appellant for fur-
ther review overruled on July 9, 1998.

Nos. A-97-1157, A-97-1158: State v. Hadan. Petition of
appellant for further review overruled on July 9, 1998.

No. A-97-1166: State v. Broadstone. Petition of appellant
for further review overruled on December 21, 1998.

No. S-97-1167: State v. Harrold, 7 Neb. App. 842 (1998).
Petition of appellee for further review sustained on December
16, 1998.

No. A-97-1168: Jackson v. Nebraska Dept. of Corr. Servs.
Petition of appellant for further review overruled on July 9,
1998.

No. S-97-1169: In re Interest of Andre W., 7 Neb. App. 539
(1998). Petition of appellant for further review sustained on
November 18, 1998.

No. A-97-1185: Bennett v. J. C. Robinson Seed Co., 7 Neb.
App. 525 (1998). Petition of appellant for further review over-
ruled on October 9, 1998.

No. A-97-1201: State v. Mascarenas. Petition of appellant
for further review overruled on December 21, 1998.

No. A-97-1251: In re Interest of Cyerra W. & Deanthony
W. Petition of appellant for further review overruled on
November 18, 1998.

No. A-97-1256: Cole v. Kiewit Constr. Co. Petition of appel-
lant for further review overruled on November 18, 1998.

No. A-97-1268: Ted Empfield Co. v. Meints. Petition of
appellants for further review overruled on July 15, 1998.

No. A-97-1349: Salkin v. N.P. Dodge Real Estate Sales.
Petition of appellant for further review overruled on October 9,
1998.

No. A-97-1362: Sikora v. Bohn. Petition of appellant for fur-
ther review overruled on July 22, 1998.

No. A-98-072: State v. Moore. Petition of appellant for fur-
ther review overruled on October 21, 1998.

No. S-98-082: Frank v. A & L Insulation. Petition of
appellee for further review sustained on December 16, 1998.
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No. A-98-091: State v. Thomas. Petition of appellant for fur-
ther review overruled on July 22, 1998.

No. A-98-100: Sikora v. Bohn. Petition of appellant for fur-
ther review overruled on August 17, 1998.

No. A-98-109: Heine v. Heine. Petition of appellant for fur-
ther review overruled on January 13, 1999.

No. S-98-116: State v. Braband. Petition of appellee for fur-
ther review sustained on November 18, 1998.

No. S-98-117: State v. Vraspir. Petition of appellee for fur-
ther review sustained on October 21, 1998.

No. A-98-119: State v. Pfeifer. Petition of appellant for fur-
ther review overruled on August 27, 1998.

No. A-98-136: State v. Johnson, 7 Neb. App. 723 (1998).
Petition of appellee for further review overruled on November
18, 1998.

No. A-98-142: Hyde v. Hyde. Petition of appellant for further
review overruled on September 16, 1998.

No. S-98-166: State v. Freeman. Petition of appellee for fur-
ther review sustained on October 21, 1998.

No. S-98-167: State v. Freeman. Petition of appellee for fur-
ther review sustained on October 21, 1998.
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(1998). Petition of appellant for further review overruled on
January 13, 1999.

No. A-98-179: Pitt v. Modern Equip. Co. Petition of appel-
lant for further review overruled on September 1, 1998.

No. A-98-202: State v. Sproul. Petition of appellant for fur-
ther review overruled on October 21, 1998.

No. A-98-203: KVI Assocs., Inc. v. Grapevine Sys., Inc.
Petition of appellant for further review overruled on December
16, 1998.
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ther review overruled on October 21, 1998.
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Judges: Disciplinary Proceedings: Appeal and Error. In a review of the findings
and recommendations of the Nebraska Commission on Judicial Qualifications, the
standard of review is de novo on the record of the proceedings before the special
master.

i :___ .Inits de novo review of the findings and recommendations of the
Nebraska Commission on Judicial Qualifications, the Nebraska Supreme Court, in its
discretion, may permit the introduction of additional evidence.

Constitutional Law: Judges: Disciplinary Proceedings: Proof. Neb. Const. art. V,
§ 30(1), and Neb. Rev. Stat. § 24-721 (Reissuc 1995) provide that if the Nebraska
Commission on Judicial Qualifications finds that the charges against a judge are
established by clear and convincing evidence, the commission shall recommend
appropriate disciplinary sanctions to the Nebraska Supreme Court. Therefore, the
Supreme Court may concem itself only with the counts the commission concluded
were established by clear and convincing evidence.

Judges: Disciplinary Proceedings: Appeal and Error. Upon its independent
inquiry, the Nebraska Supreme Court must determine whether the charges against a
judge are supported by clear and convincing evidence and which, if any, canons of
the Nebraska Code of Judicial Conduct adopted by the Supreme Court and subsec-
tions of Neb. Rev. Stat. § 24-722 (Reissue 1995) have been violated.

____+__ s ___ .If violations of the canons of the Nebraska Code of Judicial
Conduct and subsections of Neb. Rev. Stat. § 24-722 (Reissue 1995) are found, the
Nebraska Supreme Court must determine what discipline, if any, is appropriate under
the circumstances.

Judges. The Nebraska Code of Judicial Conduct demands that judges conform to a
higher standard of conduct than is expected of lawyers and other persons in society.
Judges: Disciplinary Proceedings. A clear violation of the Nebraska Code of
Judicial Conduct constitutes, at a minimum, a violation of Neb. Rev. Stat. § 24-722(6)
(Reissue 1995).
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Courts. The Nebraska Supreme Court has an existing inherent authority over the
inferior courts.

Constitutional Law: Courts. Neb. Const. art. V, § 30, does not act to revoke or limit
the inherent authority of the Nebraska Supreme Court over the inferior courts.
Courts: Judges: Disciplinary Proceedings. The Nebraska Supreme Court has a
duty to prevent the appearance of impropriety in the conduct of judicial business by
a judge charged with misconduct while a final determination of the ailegations
against that judge is pending.

Judges: Disciplinary Proceedings. The determination of whether conduct is preju-
dicial to the administration of justice depends not so much on the judge’s motives,
but more on the conduct itself, the results thereof, and the impact such conduct might
reasonably have upon knowledgeable observers.

. Itis immaterial that a judge’s conduct is lawful, albeit unjudicial, or that
the judge perceived offensive and harassing conduct as low-humored horseplay.
Rules of Evidence: Proof. Neb. Rev. Stat. § 27-1002 (Reissue 1995), commonly
referred to as the “best evidence” rule or “original document” rule, provides that in
order to prove the content of a writing, the original writing is required.

Rules of Evidence. Pursuant to Neb. Rev. Stat. § 27-1004(1) (Rcissue 1995), the
original writing is not required, and other evidence of the contents of a writing is
admissible, if all originals are lost or have been destroyed, unless (he proponent lost
or destroyed them in bad faith,

Rules of Evidence: Testimony: Proof. Under Neb. Rev. Stat. § 27-1004(1) (Reissue
1995), the loss or destruction of documents need not be proved beyond the possibil-
ity of mistake, as the court is vested with a judicial discretion in the matter, and it is
enough if the testimony satisfies the court of the fact with reasonable certainty.
Judges: Disciplinary Proceedings. The recommendation of the Nebraska
Commission on Judicial Qualifications is entitled to be given weight. However, it is
incumbent upon the Nebraska Supreme Court to independently fashion an appropri-
ate penalty.

— i The goals of disciplining a judge in response to inappropriate conduct
are to preserve the integrity of the judicial system as a whole and to provide reassur-
ance that judicial misconduct will not be tolerated.

—:___. Sanctions should be imposed where necessary to safeguard the bench
from those who are unfit.

— . In disciplining a judge, the Nebraska Supreme Court must weigh the
nature of the offenses with the purpose of sanctions.

— . Neb. Rev. Stat. § 24-722 (Reissue 1995) provides that a judge may be
removed from office for conduct prejudicial to the administration of justice.
Judges: Disciplinary Proceedings: Proof. Conduct unbecoming a member of the
judiciary may be proved by evidence of specific major incidents which indicate such
conduct, or it may also be proved by evidence of an accumulation of small and osten-
sibly innocuous incidents which, taken together, emerge as a pattemn of hostile con-
duct unbecoming a member of the judiciary.

Original action. Judgment of removal.
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Don Stenberg, Attorney General, Barry Waid, and Terri M.
Weeks for relator.

David L. Herzog for respondent.
WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCORMACK, JJ.

PER CURIAM.

This is an original proceeding before this court following a
complaint filed by the Nebraska Commission on Judicial Qualifi-
cations on October 21, 1997. The complaint charges the respond-
ent, Richard M. Jones, a county court judge for the Fourth
Judicial District, with seven counts of misconduct, in violation
of various provisions of the Nebraska Code of Judicial Conduct
and Neb. Rev. Stat. § 24-722(6) (Reissue 1995). The complaint
was amended in December to add an eighth count.

A hearing on the complaint was conducted in January 1998.
In accordance with Neb. Const. art. V, § 30, and Neb. Rev. Stat.
§ 24-721 (Reissue 1995), this court appointed the Honorable
William D. Blue, a retired district court judge, to serve as spe-
cial master over the hearing for the purposes of taking evidence
and making recommended findings of fact and conclusions of
law. The special master concluded that five of the counts were
supported by clear and convincing evidence, that the conduct
violated various provisions of the Code of Judicial Conduct,
and that the conduct brought the judicial office into disrepute,
as prohibited by § 24-722(6). However, the special master con-
cluded that three counts were not supported by clear and con-
vincing evidence.

The commission concluded that two of the three counts
rejected by the special master were supported by clear and con-
vincing evidence and were in violation of provisions of the
Code of Judicial Conduct and § 24-722(6). The commission
adopted the remaining conclusions of the special master and
recommended that Jones be removed from office. Jones filed a
petition with this court, asking that the commission’s recom-
mendation be modified or rejected.
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I. STANDARD OF REVIEW

The standard of review is de novo on the record of the pro-
ceedings before the special master. In re Complaint Against
Empson, 252 Neb. 433, 562 N.W.2d 817 (1997). In its discre-
tion, this court may permit the introduction of additional evi-
dence. In re Complaint Against Kneifl, 217 Neb. 472, 351
N.W.2d 693 (1984).

Neb. Const. art. V, § 30(1), and § 24-721 provide that if the
commission finds the charges are established by clear and con-
vincing evidence, it shall recommend appropriate disciplinary
sanctions to this court. Therefore, we may concern ourselves
only with the counts the commission concluded were estab-
lished by clear and convincing evidence. See In re Complaint
Against Kneifl, supra.

II. APPLICABLE STATUTORY AND JUDICIAL
CODE OF CONDUCT PROVISIONS

Upon its independent inquiry, this court must determine
whether the charges against the respondent are supported by
clear and convincing evidence and which, if any, canons of the
Code of Judicial Conduct adopted by this court and subsections
of § 24-722 have been violated. If violations are found, this
court must then determine what discipline, if any, is appropriate
under the circumstances. See, In re Complaint Against Empson,
supra; In re Complaint Against Kelley, 225 Neb. 583, 407
N.W.2d 182 (1987).

The complaint relies on § 24-722, which provides:

A Justice or judge of the Supreme Court or judge of any
court of this state may be reprimanded, disciplined, cen-
sured, suspended without pay for a definite period of time
not to exceed six months, or removed from office for . . .
(6) conduct prejudicial to the administration of justice that
brings the judicial office into disrepute . . . .

Other than alleging violations of § 24-722(6), the complaint does
not allege that Jones violated any other subsection of § 24-722.
The canons of the Code of Judicial Conduct relevant to the
instant matter are as follows:
CANON 1
A Judge Shall Uphold the Integrity and
Independence of the Judiciary
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A. An independent and honorable judiciary is indis-
pensable to justice in our society. A judge should partici-
pate in establishing, maintaining and enforcing high stan-
dards of conduct, and shall personally observe those
standards so that the integrity and independence of the
judiciary will be preserved. The provisions of this Code
shall be construed and applied to further that objective.

CANON 2
A Judge Shall Avoid Impropriety
and the Appearance of Impropriety in all of
the Judge’s Activities

A. A judge shall respect and comply with the law and
shall act at all times in a manner that promotes public con-
fidence in the integrity and impartiality of the judiciary.

B. A judge shall not allow family, social, political or
other relationships to influence the judge’s judicial con-
duct or judgment. A judge shall not lend the prestige of
judicial office to advance the private interests of the judge
or others; nor shall a judge convey or permit others to con-
vey the impression that they are in a special position to
influence the judge. A judge shall not testify voluntarily as
a character witness.

CANON 3
A Judge Shall Perform the Duties
of Judicial Office Impartially and Diligently

B. ADJUDICATIVE RESPONSIBILITIES.

(3) A judge shall require order and decorum in pro-
ceedings before the judge.

(4) A judge shall be patient, dignified and courteous to
litigants, jurors, witnesses, lawyers and others with whom
the judge deals in an official capacity, and shall require
similar conduct of lawyers, and of staff, court officials and
others subject to the judge’s direction and control.

(7) A judge shall accord to every person who has a legal
interest in a proceeding, or that person’s lawyer, the right
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to be heard according to law. A judge shall not initiate,
permit or consider ex parte communications or consider
other communications made to the judge outside the pres-
ence of the parties concerning a pending or impending
proceeding . . . .

C. ADMINISTRATIVE RESPONSIBILITIES.

(1) A judge shall diligently discharge the judge’s
administrative responsibilities without bias or prejudice
and maintain professional competence in judicial adminis-
tration, and should cooperate with other judges and court
officials in the administration of court business.

(2) A judge shall require staff, court officials and others
subject to the judge’s direction and control to observe the
standards of fidelity and diligence that apply to the judge
and to refrain from manifesting bias or prejudice in the
performance of their official duties.

The Code of Judicial Conduct demands that judges conform
to a higher standard of conduct than is expected of lawyers and
other persons in society. In re Complaint Against Empson, 252
Neb. 433, 562 N.w.2d 817 (1997).

The object of the Code of Judicial Conduct is to delineate
what conduct should be avoided for its prejudicial potential.
Therefore, a clear violation -of the Code of Judicial Conduct
constitutes, at a minimum, a violation of § 24-722(6).

IT1. DISCUSSION
On November 7, 1997, this court, exercising its inherent
power, issued an order suspending Jones from his judicial office
with pay until further order.
Neb. Const. art. V, § 30(3), states:
Upon order of the Supreme Court, a Justice or Judge of the
Supreme Court or other judge shall be disqualified from
acting as a Justice or Judge of the Supreme Court or other
Jjudge, without loss of salary, while there is pending (a) an
indictment or information charging him or her in the
United States with a crime punishable as a felony under
Nebraska or federal law or (b) a recommendation to the
Supreme Court by the Commission on Judicial Qualifica-
tions for his or her removal or retirement.
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Article V, § 30, states only these two instances when a judge
shall be suspended with pay. Thus, article V, § 30, does not limit
suspension with pay to only the two instances listed. This court
has always had an existing inherent authority over the inferior
courts. Nothing in article V, § 30, acts to revoke or limit that
authority. See, In the Matter of Ferguson, 304 S.C. 216, 403
S.E.2d 628 (1991) (stating Supreme Court has inherent power
to protect itself and public through order of suspension); In re
Kirby, 350 N.W.2d 344 (Minn. 1984) (stating when Supreme
Court came into existence, it came with inherent powers); In re
Franciscus, 471 Pa. 53, 369 A.2d 1190 (1977) (providing his-
torical background for Supreme Court’s inherent power over
inferior courts).

Neb. Const. art. V, § 1, states in part that “[i}n accordance
with rules established by the Supreme Court and not in conflict
with other provisions of this Constitution and laws governing
such matters, general administrative authority over all courts in
this state shall be vested in the Supreme Court and shall be exer-
cised by the Chief Justice.”

This court has a duty to prevent the appearance of impropri-
ety in the conduct of judicial business by a judge charged with
misconduct while a final determination of the allegations
against that judge is pending. See Matter of Benoit, 487 A.2d
1158 (Me. 1985). In adhering to this duty, an exercise of this
court’s inherent power over the state’s lower tribunals may be
necessary while the complaint is pending. See In re Kirby,
supra (stating that based upon nature and seriousness of com-
plaint, Supreme Court may suspend judge with pay in order to
protect integrity of judicial system).

An order of suspension is not a disciplinary measure or final
determination as to the rights of the judge in question to hold
office. Rather, the sole purpose of such an order is to maintain
the integrity of the judicial system for the protection of the peo-
ple of the state. See In re Franciscus, supra. Such a suspension
would end if the judge in question was exonerated of the alle-
gations against him or her.

In the instant case, this court executed its order suspending
Jones with pay only after Jones filed his answer to the com-
plaint in which he admitted many of the allegations made
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against him. At that point, we determined it was necessary to
protect the integrity of the court by suspending Jones with pay
pending a determination of the allegations against him.

The suspension of Jones from office with pay was not a dis-
ciplinary action and did not reach any conclusions regarding the
ultimate outcome of the proceedings against Jones.
Accordingly, we now address the merits of the complaint and
recommendation of the commission.

1. CouNT 1: BATTERY

Count 1 of the complaint alleges, “On or about August 11,
1994, Jones was riding in an elevator with Judge Jane
Prochaska . . . from the employee parking lot of the Douglas
County Courthouse and pressed and rubbed up against
Prochaska’s body, including her breasts. As Jones left the ele-
vator, he said ‘fuck you’ to Prochaska.”

The complaint also alleges that sometime between August
12, 1994, and August 11, 1995, Jones rammed Judge Jane
Prochaska with his elbow, shoving her into the corner of the ele-
vator and causing her to stumble.

The special master concluded that the allegations of battery
were not proved by clear and convincing evidence. However,
the special master did not make any conclusions regarding the
allegation that Jones used intemperate language during one of
the incidents. Prochaska testified that as she exited the elevator
following the alleged battery, she heard Jones say “fuck you” as
the doors were closing and that she also heard the word “bitch.”
According to Jones, Prochaska called him names during the
incident. The commission adopted the findings of the special
master that the alleged battery was not proved by clear and con-
vincing evidence, but found by clear and convincing evidence
that the intemperate language was intentionally spoken, in vio-
lation of Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial
Conduct, and that such conduct is prejudicial to the administra-
tion of justice as prohibited by § 24-722(6).

We agree with the commission that the use of intemperate
language did occur and that such a conclusion is supported by
clear and convincing evidence in the record. We further adopt
the findings of the commission regarding the violations of
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Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial Conduct
and § 24-722(6) in that Jones’ conduct was prejudicial to the
administration of justice.

2. COUNT 2: BEHAVIOR TOWARD JUDGE MARK ASHFORD

Count 2 states the following allegations:

Sometime in 1991, Jones placed an anonymous note in the
courthouse mail slot of Judge Mark Ashford . . . which
threatened Ashford. Ashford believed the letter was a seri-
ous threat and turned the matter over to the police, who
later determined the letter was a hoax.

... In late 1992 or early 1993, Jones set off firecrack-
ers in Ashford’s office in the Douglas County Courthouse,
during working hours.

Judge Mark Ashford testified that 6 or 7 years prior, a death
threat had been left in his mail slot at work. Believing the
author to be a person he prosecuted years ago and had recently
seen in court, Ashford took the note seriously and gave it to the
police. As a result, there was a police investigation and, for a
short time, police surveillance of Ashford’s home. Several days
later, Jones admitted to Ashford that he had written the note and
apologized. Ashford accepted Jones’ apology and forgave him.

Ashford also testified that on one occasion, fireworks were
set off in the bathroom area of his office. However, Ashford was
‘not in the office at the time. Jones subsequently admitted that he
had set off the firecrackers and apologized.

Jones admits that both incidents occurred, but states that the
fireworks involved were of a kind meant for indoor use and
designed to make confetti. Jones also testified that the note was
given to Ashford as part of a series of pranks between the two
and that Jones apologized when he discovered that the note had
been taken seriously.

The special master found by clear and convincing evidence
that the incidents occurred and concluded that the conduct vio-
lated Canons 1, 1A, 2, 2A, and 3B(4) of the Code of Judicial
Conduct and was conduct prohibited by § 24-722(6).

Jones admits that these incidents occurred, but states that
they were meant as pranks. However, the determination of
whether conduct is prejudicial to the administration of justice
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depends not so much on the judge’s motives, but more on the
conduct itself, the results thereof, and the impact such conduct
might reasonably have upon knowledgeable observers. In re
Complaint Against Kneifl, 217 Neb. 472, 351 N.W.2d 693
(1984). It is immaterial that a judge’s conduct is lawful, albeit
unjudicial, or that the judge perceived offensive and harassing
conduct as low-humored horseplay. See Geiler v. Commission
on Judicial Qualifications, 10 Cal. 3d 270, 515 P.2d 1, 110 Cal.
Rptr. 201 (1973). Thus, that Jones intended his actions to be
seen as pranks does not mitigate the seriousness of his actions.
Jones’ actions were juvenile, immature, and clearly prejudicial
to the administration of justice. Regardless of the motive, such
behavior cannot be condoned. Accordingly, we agree with the
findings and conclusions of the special master and the commis-
sion that the conduct violated Canons 1, 1A, 2, 2A, and 3B(4)
of the Code of Judicial Conduct and was conduct prejudicial to
the administration of justice, as prohibited by § 24-722(6).

3. CounT 3: INTEMPERATE REMARKS
Count 3 alleges the following:
On or about July 22, 1993, Jones directed a court
employee to deliver a message to Prochaska to get her
“fat, fucking ass” to the clerk’s office to sign some papers.

... On or about November 30, 1993, Jones, in the pres-
ence of another court employee, made a false statement to
Prochaska that she had offered Jones oral sex in exchange
for his vote for presiding judge; on several occasions
thereafter, Jones made false statements to this same court
employee to the effect that Prochaska had offered him oral
sex.

. . . On numerous occasions from 1993 to the present
time, Jones has referred to Prochaska, in the presence of
other court employees, as a “bitch,” “cunt,” or “fucking
cunt.”

... On or about June 25, 1997, Jones, in the presence of
and within the hearing of court employees, used profanity,
including the phrases “what the fuck am I supposed to do,”
“find yourself another fucking judge,” and “fucking
bitch.”
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.. . On numerous occasions from 1993 to the present
time, Jones has made statements to another judge, to
another court employee, and to an Omaha police officer
suggesting Jones would like to see Prochaska killed or tor-
tured, including:

« references to stuffing dynamite in her tailpipe, and
being there to “watch the mist blow 20 feet in the air”;

« turning Prochaska’s head into “pink mist”;

« and pouring honey on her and letting ants crawl over
her.

(a) July 22, 1993, Incident

Robert Wheeler, a court employee, testified that during 1993,
he answered Prochaska’s telephone, and when asked if he
wanted to leave a message for Prochaska, Jones stated, “tell her
to get her fat fucking ass over here and sign these papers.”
Wheeler did not know how to tell another judge that informa-
tion and relayed the message to his supervisor, Theresa Sims.
Sims subsequently told Prochaska the message. Prochaska tes-
tified that in addition to the message relayed to her through
Sims, Jones also called her and said in a loud, angry voice to
“[glet your fucking ass over to the clerk’s office nght now and
do your work that’s been sitting there for two days, or a com-
plaint will be filed against you with the Judicial Qualifications
Commission by 4:30 this afternoon.” According to Prochaska,
two people who were not court personnel and a court employee
were present and heard a portion of Jones’ statement over the
speakerphone. Sheril Doll, the court employee present at the
time of the call, testified that there were two other people in the
office at the time and that she heard Jones tell Prochaska to get
her “fucking ass” over to the other side to sign some papers.

The record indicates that Jones does not remember the exact
words of the message taken by Wheeler or what he told
Prochaska on the phone. However, Jones also testified that he
left the phone message hoping it “would light a burr under her
saddle” and admitted that he wanted to get Prochaska moving
by embarrassing her. Jones further testified that when he called
Prochaska, he might have said “cute ass” instead of “fucking
ass,” but that he did not know for sure which term he used.
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Jones testified that he made the comments out of frustration
because a stack of unsigned papers had accumulated and it was
Prochaska’s duty to sign them. However, Prochaska testified
that there were no papers to sign that were her responsibility
and that there were two stacks of papers that were Jones’
responsibility. Jones admitted that regardless of which term he
used, or why he used the language he did, he was wrong in
doing so.

(b) November 30, 1993, Incident

Prochaska testified that on November 30, 1993, she received
a call from Jones requesting to speak with her. Prochaska
refused to go to Jones’ office, but agreed to talk with him on the
telephone, at which point Jones turned on his speakerphone so
that Mark Wagner, the court administrator, could listen to the
call. Jones indicated that he was angry with Prochaska over
times when she had been absent from the court in order to serve
on various task forces and committees. Jones then told
Prochaska that he wanted her to forfeit her vacation because she
had been to too many meetings.

Prochaska testified that Jones then stated, “Come on, Jane
... why don’t you just come to your senses and give up your
vacation and we can forget this conversation ever happened.”
Prochaska replied, “Yeah, Deacon [Jones], kind of like you’d
like to forget that conversation ever happened last July when
you ordered me . . . to get my, quote, fucking ass to the clerk’s
office to do your work.” Prochaska testified that at this point,
Jones stated, “Jane, what you’d really like to forget is the day
that you offered me a blow job in return for my vote for you as
presiding judge.” Jones admits to making this statement in front
of Wagner.

Wagner testified that Jones stated to him several times that
Prochaska had offered him oral sex in exchange for his vote.
Ashford testified that Jones also made this statement to him.

Prochaska testified that she never made such an offer or state-
ment to Jones either jokingly or seriously. However, Jones tes-
tified that she did make such an offer. Regardless, Jones admits
that he was wrong in using profanity and vulgar language.
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(c) Name-Calling Incidents

Wagner testified that over the past 6 or 7 years, he heard
Jones call Prochaska names and believes that Jones used the
terms “fucking cunt” and “bitch.” Ashford testified that in
approximately 1994, Jones called Prochaska a “fucking cunt”
because he was concerned she was not doing her job. Court
employees Deb Schwarten and Kathleen Favor testified that
Jones referred to Prochaska using various derogatory terms at
times when lawyers and others were present. Jones admits refer-
ring to Prochaska by a number of profane and vulgar names.

(d) June 25, 1997, Incident

The record reflects that at approximately 10:15 a.m. on June
25, 1997, Jones asked Favor, the bailiff, to unlock the door to
Prochaska’s chambers so that he could have access to the bath-
room. Prochaska was on medical leave at the time, but had
given orders that Jones could not use her facilities even if she
was not using them. Favor did not have a key, so she initially
asked Dawn Bottorff, an administrative secretary, to unlock the
door. However, Bottorff refused because of Prochaska’s orders.
Favor then arranged to have the court magistrate open the door.
At some point during the morning, Jones used the facilities, and
he testified that he was careful to leave the restroom in good
condition.

Later in the day, Jones asked that the room be unlocked
again, and Favor refused, stating that Bottorff would not let her
unlock it because a mess had been made on the floor. Jones then
located Bottorff to inquire as to why he could not use the facil-
ities. No allegation is made in the complaint that Jones either
intentionally or unintentionally urinated on the floor. Rather,
the issue is the language Jones used.

Favor testified that Jones became angry and asked, “ ‘What
the hell am I supposed to do?’ ” and that, referring to Bottorff,
Jones asked, “‘Who the fuck does she think she is? Who the
fuck does she think she works for, if it’s not us?’” Favor testi-
fied that there were people present when these comments were
made and that Jones used a loud enough voice that they could
hear him. Bottorff provided similar testimony.
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Favor further testified that after checking into whether Jones
could use another judge’s facilities and finding that those facil-
ities were in use, Jones took his robe off and stated, “ ‘[fJuck it,
find yourself another judge,” ”” and left. Another judge filled in
for a period of time, but Jones at some point returned and fin-
ished the afternoon’s business. At the close of business, appar-
ently referring to Bottorff, Jones told Favor that “he was going
to get the fucking cunt fired.” Favor further testified that some-
time after the incident occurred, Jones also stated that if he had
a key, he would “shit on [Prochaska’s] desk.” Wagner testified
that Jones spoke with him and referred to Bottorff as a “fucking
bitch.” Another court employee also overheard Jones angrily
say “fucking bitch” before stating that he wanted somebody
fired.

Jones’ medical doctor testified that due to several medical
conditions and treatment for those conditions, Jones experi-
ences a frequent and urgent need to urinate. Jones testified that
when he located Bottorff, she seemed to be deliberately
attempting to humiliate him. Jones also testified that he left the
court area in order to go to his office and get his own keys and
told Bottorff only that she would have to find someone else.
Jones further testified that he did not call Bottorff anything
other than a “snot nosed secretary” during a private meeting
with Ashford regarding the incident. The day following the inci-
dent, Jones met with Bottorff and apologized.

(e) Threatening Remarks

Jones admits to making a statement to Wagner that he would
like to turn Prochaska’s head into “pink mist.” However, Jones
states that he was “venting” when he made this comment and
that the “pink mist” comment is somewhat humorous to him.
Jones also admits to telling a court employee that if it were not
for his wife and children, he would blow Prochaska away.
Wagner testified that over the past 6 or 7 years, Jones made
threatening statements about Prochaska almost every time he
and Jones spoke together. For example, Jones spoke of putting
dynamite in the tailpipe of Prochaska’s car and of burying
Prochaska in the sand up to her head, pouring honey over her
head, and putting ants on her head. Jones offered exhibit 64, a
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deposition indicating that other judges at the county court
played jokes during judges’ meetings and indicating that
Prochaska had also made some intemperate remarks. The spe-
cial master did not receive exhibit 64,

The special master concluded that the conduct described in
count 3 violated Canons 1, 1A, 2, 2A, 3B(4), and 3C(1) and (2)
of the Code of Judicial Conduct and was in violation of
§ 24-722(6). The commission adopted the special master’s
findings.

Jones admits to making many of the intemperate remarks in
count 3, and in his brief, he states that he accepts the findings
of the commission and the special master. However, Jones con-
tends that exhibit 64 should have been allowed into evidence,
and he requests that we consider this exhibit in our de novo
review. However, Jones made a preargument motion to this
court offering exhibit 64 into evidence, which we denied.

The numerous incidents of intemperate remarks and threat-
ening behavior in count 3 are clearly inconsistent with the high
standards expected of those in judicial office. As stated previ-
ously in our discussion of count 2, it is immaterial what moti-
vated Jones to make such remarks. Rather, we are concerned
with the results of the conduct. See In re Complaint Against
Kneifl, 217 Neb. 472, 351 N.W.2d 693 (1984). Of particular
concern is that the outbursts of temper and the use of loud, abu-
sive, vulgar, and threatening language in the presence of a fel-
low judge and court employees has been an ongoing problem
over a period of years and clearly constitutes an abuse of judi-
cial power. It is abundantly clear that such behavior is disrup-
tive to the functioning of the court and harms the integrity of the
judicial system as a whole. Accordingly, we adopt the findings
and conclusions of the special master and the commission con-
cluding that the conduct violates Canons 1, 1A, 2, 2A, 3B(4),
and 3C(1) and (2) of the Code of Judicial Conduct and was con-
duct prejudicial to the administration of justice, in violation of
§ 24-722(6).

4. CouNnt 4: BoNDS AND COURT DOCUMENTS
Count 4 of the complaint states:
On various occasions from 1995 to 1997, Jones signed
official court documents with names other than his own,
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including “Adolf Hitler,” “Judge Smallheiser,” and “Judge
Ryan.”

... On various occasions during 1996, Jones entered or
set bond amounts for criminal defendants which were non-
sensical, or problematic for the court employees who must
administer those bonds, including a bond for a “zillion”
dollars and one for thirteen cents.

Several court employees testified that they saw fictitious
names signed by Jones on plea forms, court registers, and bench
warrants. Shirley Kort, the division manager, testified that she
saw the names of a city prosecutor, David Smallheiser; a
deceased judge, Judge William Ryan; and Adolf Hitler on reg-
ister of action forms that were signed in Jones’ handwriting.
Kort further testified that the use of fictitious names created
additional work for court employees because they would have
to get the information corrected and that if the fictitious signa-
ture was on a bench warrant, the office would be unable to issue
the warrant until the problem was fixed. Marilyn Donnelly,
supervisor of the warrants and accounting department at the
court, testified that she saw 12 bench warrants that Jones had
signed “Adolph Hitler.”

Jones admits to signing plea forms with the names “William
Ryan,” “Judge Creeder,” “Adolf Hitler,” “Snow White,” and
“Mickey Mouse.” However, Jones states that he did so in order
to keep court employees “on their toes” and states that the false
signatures on plea forms did not affect the course of justice. He
denies the intentional use of fictitious names on court registers
or bench warrants. The record indicates that a court register in
Jones’ handwriting has Smallheiser, a county prosecutor, listed
as both the prosecutor and the judge. Jones testified that this
must have been due to a clerical error on his part and that it was
not done intentionally.

Kort testified that Jones executed bond documents for 13
cents and $999.99. The record indicates that these odd amounts
created problems because the employees were not equipped to
make change or enter uneven amounts into the computers and
that the odd amounts caused employees to question if the
amount was right. Jones admitted to setting bonds at odd
amounts and testified that he did it to amuse the court employ-
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ees or “just to tease them a little bit.” Jones further testified that
when a bond amount is under $250, the bond is automatically
$25. Jones also admitted to possibly setting a bond in a false
currency for “a zillion pengos.” Jones testified that the effect of
this was the same as not setting any bond at all.

The special master found by clear and convincing evidence
that the alleged incidents occurred and that the conduct violated
Canons 1, 1A, 2, 2A, 3B(3) and (4), and 3C(1) of the Code of
Judicial Conduct and § 24-722(6). The commission adopted the
findings of the special master.

Jones admits that he signed false names on plea forms and
states in his brief that he accepts the findings and conclusions of
the special master and the commission regarding both the sig-
natures on plea forms and the bond amounts. However, Jones
denies that he placed false signatures on other forms and con-
tends that testimony regarding bench warrants and registers was
inadmissible because it was used to prove the contents of docu-
ments not in evidence, in violation of Neb. Rev. Stat. § 27-1002
(Reissue 1995). Other than the court register with the name
“Smallheiser” listed as both judge and prosecutor, there are no
other documents in evidence showing a fictitious signature. The
record indicates that such documents would probably have been
destroyed because they would have had to be redrafted with the
correct signature. Court employees also conducted an extensive
search for documents containing fictitious signatures.

Section 27-1002, commonly referred to as the “best evi-
dence” rule or “original document” rule, provides that in order
to prove the content of a writing, the original writing is
required. However, pursuant to Neb. Rev. Stat. § 27-1004(1)
(Reissue 1995), the original is not required, and other evidence
of the contents of a writing is admissible, if all originals are lost
or have been destroyed, unless the proponent lost or destroyed
them in bad faith.

We have held that the loss or destruction need not be proved
beyond the possibility of mistake, as the court is vested with a
judicial discretion in the matter, and that it is enough if the tes-
timony satisfies the court of the fact with reasonable certainty.
State ex rel. Mercurio v. Board of Regents, 213 Neb. 251, 329
N.W.2d 87 (1983).



18 255 NEBRASKA REPORTS

In the instant case, there was extensive testimony regarding a
search that was conducted for the documents at issue and testi-
mony indicating that the documents were probably destroyed.
No allegations have been made that the documents were
destroyed in bad faith. Accordingly, testimony regarding the
documents was not prohibited by § 27-1002.

Like the conduct discussed in counts 2 and 3, Jones’ actions
in setting odd bond amounts as an attempt at humor misses the
mark and is inappropriate in the judicial system. Jones attempts
to mitigate the seriousness of his conduct by stating that the use
of false signatures on plea forms did not affect the course of jus-
tice. However, the record is clear that the use of false signatures
and the setting of irregular bond amounts interfered with the
operation of the court and created additional work for court
employees. Further, the use of false signatures on bench war-
rants caused situations where a warrant could not be issued until
a new warrant with the appropriate signature was obtained.
Such conduct clearly interferes with the court’s functioning and
is obviously conduct prejudicial to the administration of justice.
Accordingly, we adopt the findings and conclusions of the spe-
cial master and the commission that the conduct violates
Canons 1, 1A, 2, 2A, 3B(3) and (4), and 3C(1) of the Code of
Judicial Conduct and is conduct prejudicial to the administra-
tion of justice, as prohibited by § 24-722(6).

5. COUNT 5: PROBATIONER CONTACT

Count 5 alleges that “[o]n various occasions between 1991
and 1996, Jones engaged in improper ex parte conduct with
criminal defendants who appeared before him for sentencing
and whom he had placed on probation.”

Deborah Minardi, the chief probation officer for the Douglas
County District Court, testified that she received complaints
from probation officers who were concerned about Jones’ hav-
ing contact with people on probation without the officers’
knowledge. As a result, it was difficult for the officers to super-
vise their clients.

In one instance, Jones placed a man on probation and ordered
treatment at a center called Renaissance Place. However, the
treatment center reported directly to Jones rather than the pro-
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bation officer, and at one point Jones had information regarding
problems with the client but failed to convey the information to
the probation officer.

Mary Dunlay, a former probation officer, testified that Jones
referred a client to Valley Hope treatment center without
informing the probation officer. After the client was discharged
from Valley Hope, he did not report to the probation officer as
ordered, and reported directly to Jones.

The record also shows that Jones, at times, ate meals at the
homes of individuals whom he had placed on probation and that
Jones met and discussed with a criminal defendant the defend-
ant’s alcohol problems and treatment options before the defend-
ant entered a plea.

The record shows that on August 14, 1991, Jones assisted in
collecting a urine sample from a man who had been placed on
probation. Jones testified that he did nothing more than watch
or guard the door and that he never handled the sample.
However, testimony from Sandy Draper, a probation officer,
indicated that Jones entered the restroom with the man, ran
water, and talked loudly to the man before returning with a con-
tainer and announcing that the man could not “pee.”

Jones admitted that he sometimes took a personal interest in
defendants that he placed on probation, and the record indicates
that Jones acted out of a genuine concern for people with alco-
hol addiction. Jones also admitted that he would sometimes sen-
tence a person to 90 days’ jail time, and then visit the person 10
days later and resentence the person to probation. Jones testi-
fied that he had stopped doing this.

Jones admits that he has privately met with people whom he
had sentenced to probation. However, Jones also states that the
testimony showed there were no standards or rules regarding
contact between judges and people sentenced to probation.

The special master found by clear and convincing evidence
that the alleged incidents occurred and that the conduct violated
Canons 1, 1A, 2, 2A, 2B, and 3B(7) of the Code of Judicial
Conduct and violated § 24-722(6). The commission adopted the
findings of the special master.

The record indicates that Jones met privately with at least one
person before that person entered a plea and that Jones had



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































