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Servs. Stipulation allowed; appeal dismissed.
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summary dismissal sustained. See rule 7B(1).
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summary affirmance sustained; judgment affirmed. See rule
7B(2).
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appellee for summary affirmance sustained; judgment affirmed.
See rule 7B(2).
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allowed; appeal dismissed.
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No. S-97-862: State v. Palmer. Appeal dismissed. See rule
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No. S-97-1161: State ex rel. Stenberg v. Moore. Leave to
file original action withdrawn for failure of parties to stipulate
to facts. Petition dismissed without prejudice to filing in district
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No. S-97-1238: In re Estate of Ammons. Discovery order
not being final, appellee’s motion for summary dismissal under
Neb. Ct. R. of Prac. 7B(1) sustained for lack of jurisdiction.
Appeal dismissed.

No. S-97-1271: In re Estate of Ammons. Discovery order
not being final, appellee’s motion for summary dismissal under
Neb. Ct. R. of Prac. 7B(1) sustained for lack of jurisdiction.
Appeal dismissed.
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further review overruled on September 24, 1997.
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appellees for further review sustained on October 29, 1997.

No. S-95-1392: Lange v. Crouse Cartage Co. Petition of
appellant for further review sustained on September 4, 1997.

No. S-96-063: Teters v. Scottsbluff Public Schools, 5 Neb.
App. 867 (1997). Petition of appellee for further review sus-
tained on September 17, 1997.

No. A-96-099: State v. Miller, 5 Neb. App. 635 (1997).
Petition of appellant for further review overruled on September
17, 1997.

No. A-96-130: Sedivy v. State, 5 Neb. App. 745 (1997).
Petition of appellant for further review overruled on September
17, 1997.
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No. A-96-154: State v. Schlondorf, 97 NCA No. 37. Petition
of appellant for further review overruled on January 28, 1998.

No. A-96-160: Tracy Corp. IV v. Western Nebraska
Community College. Petition of appellee Western for further
review overruled on September 4, 1997.

No. A-96-167: Charron v. Byington, 97 NCA No. 39.
Petition of appellant for further review overruled on November
14, 1997. '

No. A-96-171: Jeffrey Lake Dev. v. Central Neb. Pub.
Power, 5 Neb. App. 974 (1997). Petition of appellee for further
review overruled on January 14, 1998.

No. S-96-197: In re Estate of Andersen. Petition of appellee
for further review sustained on September 4, 1997.

No. S-96-313: Bonge v. County of Madison, 5 Neb. App.
760 (1997). Petition of appellant for further review sustained on
October 22, 1997.

No. A-96-316: United Neb. Bank v. Schutt. Petition of
appellant for further review overruled on October 16, 1997.

No. A-96-336: Schmucker v. Larson. Petition of appellant
for further review overruled on September 24, 1997.

No. A-96-368: Urbach v. Industrial Chem. Labs., 97 NCA
No. 34. Petition of appellee for further review overruled on
November 19, 1997.

No. A-96-379: Suiter v. Epperson, 6 Neb. App. 83 (1997).
Petition of appellant for further review overruled on November
19, 1997.

No. A-96-437: In re Application of Borders. Petition of
appellant for further review overruled on September 24, 1997.

No. S-96-491: Cavanaugh v. City of Omaha, 5 Neb. App.
827 (1997). Petition of appellee for further review sustained on
September 4, 1997.

No. S-96-497: In re Estate of Foxley, 6 Neb. App. 1 (1997).
Petition of appellant for further review sustained on October 29,
1997.

No. S-96-507: Schade v. County of Cheyenne. Petition of
appellee for further review sustained on November 26, 1997.

No. A-96-543: Midwest First Fin. v. Smith. Petition of
appellant for further review overruled on September 4, 1997.
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Nos. A-96-553, A-96-554: State v. Golden. Petition of
appellant for further review overruled on December 17, 1997.

No. S$-96-557: Mandalfo v. Chudy, 5 Neb. App. 792 (1997).
Petition of appellees for further review sustained on September
17, 1997.

No. A-96-559: Russo v. Department of Corr. Servs.
Petition of amicus for further review overruled on November
12, 1997.

No. S-96-562: Springer v. Kuhns, 6 Neb. App. 115 (1997).
Petition of appellant for further review sustained on December
17, 1997.

No. A-96-571: Hassenstab v. Hassenstab, 6 Neb. App. 13
(1997). Petition of appellant for further review overruled on
January 28, 1998.

No. A-96-576: Andersen v. Ganz, 6 Neb. App. 224 (1997).
Petition of appellant for further review overruled on January 22,
1998.

No. A-96-579: In re Estate of Dobrovolny, 97 NCA No. 40.
Petition of appellee for further review overruled on December
17, 1997.

No. A-96-580: Paus Motor Sales v. Western Surety Co., 6
Neb. App. 233 (1997). Petition of appellee for further review
overruled on January 14, 1998.

No. A-96-588: Andersen v. American Red Cross, 97 NCA
No. 38. Petition of appellee for further review overruled on
November 26, 1997.

No. A-96-593: Schluntz v. Hess. Petition of appellant for
further review overruled on August 11, 1997, as out of time.

No. A-96-611: Affiliated Foods Co-op v. Meyer. Petition of
appellant for further review overruled on September 17, 1997.

No. A-96-667: State v. Peterson. Petition of appellant for
further review overruled on January 22, 1998.

No. A-96-673: American Fam. Ins. Group v. Menges.
Petition of appellant for further review overruled on January 14,
1998.

No. A-96-681: State v. Bassette, 6 Neb. App. 192 (1997).
Petition of appellant for further review overruled on January 22,
1998.
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No. A-96-701: State v. Love. Petition of appellant for further
review overruled on October 1, 1997.

No. A-96-703: Longoria v. State. Petition of appellant for
further review overruled on October 1, 1997.

No. A-96-706: Koch v. Martin. Petition of appellant for fur-
ther review overruled on January 28, 1998.

No. A-96-754: Filips v. Stianson. Petition of appellant for
further review overruled on January 14, 1998.

No. A-96-776: Lakeview Acres v. Central Neb. Pub. Power
& Irr. Dist. Petition of appellee for further review overruled on
January 28, 1998.

No. A-96-779: Svehla v. Beverly Enterprises, 5 Neb. App.
765 (1997). Petition of appellant for further review overruled on
September 4, 1997.

Nos. A-96-783, A-96-784, A-96-785: Zier v. Accountability
and Disclosure Comm. Petition of appellees Zier, Stricker, and
Schaffer for further review overruled on January 14, 1998.

No. A-96-792: Tyler v. Kloss. Petition of appellant for fur-
ther review overruled on November 26, 1997.

No. S-96-804: State v. Krutilek, 5 Neb. App. 853 (1997).
Petition of appellant for further review sustained on October 29,
1997.

No. S-96-827: Olsen v. Olsen. Petition of appellant for fur-
ther review sustained on December 24, 1997.

No. A-96-828: State ex rel. Vanosdall v. Lewis. Petition of
appellant for further review overruled on November 26, 1997.

No. A-96-832: State v. Brown, 5 Neb. App. 889 (1997).
Petition of appellee for further review overruled on September
24, 1997.

No. A-96-890: Butcher v. A Bridal Affair, 97 NCA No. 32.
Petition of appellant for further review overruled on September
17, 1997.

No. A-96-896: In re Interest of Michael B. et al. Petition of
appellant for further review overruled on October 16, 1997.

No. A-96-920: State v. Moore. Petition of appellant for fur-
ther review overruled on November 12, 1997.

No. A-96-930: State v. Pitt. Petition of appellant for further
review overruled on September 17, 1997.
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No. A-96-964: In re Interest of Natasha H., 97 NCA No.
28. Petition of appellant for further review overruled on
September 17, 1997.

No. A-96-974: State v. Snider. Petition of appellant for fur-
ther review overruled on September 4, 1997.

No. A-96-985: Kepler v. County of Morrill. Petition of
appellant for further review overruled on September 4, 1997.

No. A-96-992: Demedici v. Alberti. Petition of appellee for
further review overruled on October 1, 1997.

No. A-96-997: Mollner v. United Parcel Serv. Petition of
appellant for further review overruled on December 3, 1997.

No. S-96-1012: State v. Parks, 5 Neb. App. 814 (1997).
Petition of appellant for further review sustained on September
4, 1997.

No. A-96-1021: Meents v. Walker. Petition of appellee for
further review overruled on January 28, 1998.

No. A-96-1023: State v. Harmelink. Petition of appellant for
further review overruled on September 4, 1997.

No. A-96-1024: State v. Flynn. Petition of appellee for fur-
ther review overruled on October 1, 1997.

No. A-96-1026: State v. Allen. Petition of appellant for fur-
ther review overruled on September 17, 1997.

No. A-96-1044: Wilson v. Larkins & Sons, 97 NCA No. 27.
Petition of appellee for further review overruled on September
24, 1997.

No. A-96-1071: State v. Ott. Petition of appellant for further
review overruled on September 17, 1997.

No. A-96-1080: State v. Kinney, 6 Neb. App. 102 (1997).
Petition of appellant for further review overruled on December
3, 1997.

Nos. A-96-1097, A-96-1106: Nebraska State Bank v.
Carlson. Petition of appellant for further review overruled on
January 28, 1998.

No. A-96-1111: Randoja v. United Parcel Serv. Petition of
appellee for further review overruled on September 4, 1997.

No. A-96-1128: Arias v. Arias. Petition of appellant for fur-

_ther review overruled on November 19, 1997.

No. A-96-1132: State v. Hatch, 97 NCA No. 28. Petition of

appellant for further review overruled on September 9, 1997.
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No. A-96-1135: State v. Wilford, 97 NCA No. 31. Petition
of appellee for further review overruled on October 1, 1997.

No. A-96-1168: State v. Beltran-Uritae. Petition of appel-
lant for further review overruled on November 26, 1997.

No. A-96-1215: State v. Hanus. Petition of appellant for fur-
ther review overruled on December 24, 1997.

No. A-96-1270: State v. Pryjmak. Petition of appellant for
further review overruled on September 17, 1997.

No. A-96-1277: Wagner v. Department of Corr. Servs.
Petition of appellant for further review overruled on September
17, 1997.

No. A-96-1302: State v. Rivers. Petition of appellant for fur-
ther review overruled on September 4, 1997.

No. A-96-1307: Sea v. Union Pacific RR. Co. Petition of
appellant for further review overruled on October 1, 1997.

No. S-96-1330: Koster v. State. Petition of appellant for fur-
ther review overruled on October 1, 1997.

No. A-96-1337: State v. Fisher. Petition of appellant for fur-
ther review overruled on September 4, 1997.

No. A-97-007: State v. Cole, 97 NCA No. 44. Petition of
appellant for further review overruled on January 22, 1998.

No. S-97-011: State v. Jenkins. Petition of appellant for fur-
ther review sustained on September 17, 1997.

No. A-97-016: State v. Searcey. Petition of appellant for fur-
ther review overruled on November 12, 1997.

No. S-97-018: State v. Bush. Petition of appellant and
appellee for further review sustained on December 24, 1997.

No. A-97-028: State v. Fuller, 6 Neb. App. 177 (1997).
Petition of appellant for further review overruled on January 14,
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No. A-97-031: Bitterman v. Bitterman. Petition of appel-
lant for further review overruled on September 17, 1997.

No. A-97-034: Fullerton v. Douglas Cty. Hosp. Petition of
appellant for further review overruled on September 4, 1997.

No. A-97-035: In re Estate of Marten. Petition of appellant
for further review overruled on January 28, 1998.

No. A-97-055: LaCost v. Nova Southeastern Univ. Petition
of appellant for further review overruled on November 26,
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further review overruled on September 4, 1997.

No. A-97-126: State v. Moore. Petition of appellant for fur-
ther review overruled on October 17, 1997.

No. A-97-133: State v. Garner. Petition of appellant for fur-
ther review overruled on September 4, 1997.
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for further review overruled on January 22, 1998.
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Petition of appellant for further review overruled on January 28,
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No. A-97-170: State v. Poe. Petition of appellant for further
review overruled on November 12, 1997.
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further review overruled on November 12, 1997.
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appellant for further review overruled on January 14, 1998.
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for further review overruled on December 17, 1997.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

CrowN PrRODUCTS COMPANY, A NEBRASKA CORPORATION,
APPELLEE, V. CITY OF RALSTON, NEBRASKA, APPELLANT.
567 N.W.2d 294

Filed August 15, 1997. No. S-95-937.

1. Administrative Law: Appeal and Error. In reviewing a decision based on a peti-
tion in error, an appellate court determines whether the inferior tribunal acted within
its jurisdiction and whether the inferior tribunal’s decision is supported by sufficient
relevant evidence.

2. Administrative Law: Political Subdivisions: Notice. Nonconformance with a pro-
vision requiring notice to a state agency or political subdivision is an affirmative
defense which must be raised before the first tribunal or agency charged with deter-
mining the cause of action.

3. Administrative Law: Political Subdivisions: Notice: Waiver. If a state agency or
political subdivision fails to raise the defense of noncompliance with the notice
requircment, the state agency or political subdivision waives the defense.

4. Administrative Law: Due Process: Notice: Evidence. In proceedings before an
administrative agency or tribunal, procedural due process requires notice, identifica-
tion of the accuser, factual basis for the accusation, reasonable time and opportunity
to present evidence concerning the accusation, and a hearing before an impartial
board. '

5. Administrative Law: Appeal and Error. When making a determination as to
whether an administrative agency or tribunal acted within its jurisdiction and whether
the decision rendered is supported by sufficient relevant evidence, an appellate court
is restricted to the record created before the lower tribunal.

6. Administrative Law: Witnesses: Recusal. In proceedings before an administrative
agency or tribunal, if a tribunal member becomes a witness, that tribunal member
must recuse himself or herself from acting as a member of the tribunal.

Appeal from the District Court for Douglas County: JOSEPH
S. TrOIA, Judge. Affirmed.

Mark A. Klinker for appellant.

Michael S. Mostek and G. Michael Fenner, of McGill,
Gotsdiner, Workman & Lepp, P.C., for appellee.
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WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and
McCORMACK, JJ.

PER CURIAM.

This is an action for breach of contract brought by Crown
Products Company (Crown) against the City of Ralston
(Ralston). After a claim filed by Crown was denied by Ralston,
Crown appealed the denial to the district court. The district
court found that Crown had not received a fair and impartial
hearing before the Ralston City Council. The district court
vacated the decision and remanded the action to the Ralston
City Council for a new hearing. We affirm.

BACKGROUND

In March 1992, Crown owned a production facility located at
5718 South 77th Street in Ralston, Nebraska.

Crown ceased its manufacturing operations in March 1992
and began to sell its assets. Crown offered to sell the property
to Ralston for $300,000. Ralston did not accept this offer, and
an auction was scheduled to sell the property.

Two environmental reviews of the property were conducted
prior to the auction. These reports were made available to
Ralston and other prospective bidders present at the auction.
The auctioneer also prepared a real estate purchase contract,
incorporating the terms of the auction, for signature of the suc-
cessful bidder. This contract was made available to prospective
bidders, including Ralston, prior to the auction.

The auction was held on May 7, 1992, and Ralston placed the
highest bid of $250,000. After the auctioneer closed the sale,
the auctioneer presented the contract to Ralston for signature.
Ralston insisted, however, that an escape clause be inserted in
the contract, permitting Ralston to investigate its environmental
concerns about the property within 30 days. The provision read
as follows: “We accept this contract with the City Ralston to
have 30 days to do any tests needed for there [sic] project and
test to be acceptable to City Ralston expense to be at City of
Ralston expense [sic].” Crown agreed to the addition of this
provision, and both parties signed the contract. The closing date
for the purchase agreement was set for “approximately” June
15, 1992.
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After Ralston signed the contract, Ralston hired a consulting
company to perform a number of tests on the Crown facility.
After it received the test results, the Ralston City Council met
on June 9, 1992, and determined that based upon the results,
Ralston would not purchase the Crown property. On June 10,
Mayor Julie Haney notified Crown of this decision by a letter
stating the following: “With deep regrets, I must inform you
that based on the report prepared by the Nebraska Testing Lab
and the findings of soil and water contamination contained
therein, the City of Ralston must withdraw its offer to purchase
the Crown Products facility.”

Joe Blankenship, the president of Crown, testified that at the
time Mayor Haney informed Crown that Ralston would not pur-
chase Crown’s facility as it was, she also stated that “the door
was still open” for a purchase if Crown could address Ralston’s
environmental concerns. Thereafter, between June 1992 and
May 1994, Crown and Ralston attempted to address the envi-
ronmental issues concerning the property. Among other things,
during this period the Nebraska Department of Environmental
Quality undertook a review of the site and eventually declared
the property to be a class III remedial action site and approved
a work plan to clean up fuel oil that was present in the ground
water at the site.

On May 3, 1994, the Ralston City Council determined that it
was no longer interested in pursuing a purchase of Crown’s
property. On May 6, Crown was notified of this decision.
Thereafter, Crown notified Ralston that it intended to sell the
property at auction and hold Ralston liable for its damages. The
property was sold at a second auction for $55,296.

Crown filed a claim for damages with the Ralston city clerk
on August 2, 1994. A hearing on the claim was held before the
Railston City Council in September. Several council members
who were members of the council at the time of the first auction
and during the postauction negotiations participated in the hear-
ing. Three of these council members placed affidavits in the
record of the hearing, over Crown’s objection. None of the
council members would submit to sworn cross-examination.
After the hearing was completed, the council voted unani-
mously to deny Crown’s claim.
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Crown filed a petition in error in the district court for
Douglas County. In its petition, Crown alleged, inter alia, that
Crown was denied due process by the Ralston City Council at
the hearing for several reasons, to wit: (1) the city council was
not an impartial judge of the claim; (2) Crown did not receive
an answer to the claim and therefore did not have notice of
Ralston’s defenses; (3) Crown was not permitted discovery; (4)
Crown was not permitted to raise pretrial motions regarding
issues that were raised at the hearing; (5) Crown was not given
the right and opportunity to compel the attendance of witnesses
on its behalf at the hearing; (6) Crown was not given the right
to question the witnesses in question-and-answer form; (7)
Crown was not permitted to have the Nebraska rules of evi-
dence applied in the proceedings; and (8) Crown was not given
the right and opportunity to have witnesses for Ralston provide
live sworn testimony, subject to cross-examination under oath.

After a trial on the issues, the district court held that Crown’s
due process rights were violated in that Crown did not receive
an impartial hearing before an impartial board. The district
court found that members of the city council that were on the
city council during the decisionmaking process regarding the
purchase of the Crown property would not respond to question-
ing by Crown and would not submit to cross-examination. The
court also held that members of the city council with personal
knowledge of the facts in dispute should have recused them-
selves. As a result, the district court vacated the decision of the
Ralston City Council and remanded the claim to the city coun-
cil for a new hearing on the claim.

Ralston now timely appeals.

ASSIGNMENTS OF ERROR

Ralston assigns the following errors to the district court: (1)
The court erred in exercising subject matter jurisdiction in the
case at bar for the reason that Crown’s claim was barred by the
statute of limitations; (2) the court erred in finding that Crown’s
due process rights were violated by its not receiving an impartial
hearing by an impartial board; (3) the court erred in impliedly
finding that the procedures of Neb. Rev. Stat. §§ 16-726 to
16-729 (Reissue 1991) are unconstitutional as violative of the
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Due Process Clauses of the Nebraska and U.S. Constitutions;
and (4) the court erred in failing to decide the case on the merits
of the issues presented and in failing to decide those issues in
favor of Ralston.

SCOPE OF REVIEW
In reviewing a decision based on a petition in error, an appel-
late court determines whether the inferior tribunal acted within
its jurisdiction and whether the inferior tribunal’s decision is
supported by sufficient relevant evidence. Luet, Inc. v. City of
Omaha, 247 Neb. 831, 530 N.W.2d 633 (1995).

ANALYSIS

FAILURE TO FILE CLAIM WITHIN 90 DAYS
In its initial assignment of error, Ralston argues that the dis-
trict court erred in exercising jurisdiction over Crown’s appeal
from the city council determination because Crown did not
comply with the statutory requirements for making such a claim
provided for in § 16-726. Section 16-726 provides, in pertinent
part, as follows:

All liquidated and unliquidated claims and accounts
payable against a city of the first class shall: (1) Be pre-
sented in writing; (2) state the name and address of the
claimant and the amount of the claim; and (3) fully and
accurately identify the items or services for which pay-
ment is claimed or the time, place, nature, and circum-
stances giving rise to the claim.

As a condition precedent to maintaining an action for a
claim, other than a tort claim as defined in section 13-903,
the claimant shall file such claim within ninety days of the
accrual of the claim in the office of the city clerk.

Crown’s claim is that Ralston breached its agreement to pur-
chase Crown’s property. Ralston states, however, that it clearly
indicated its disavowal of the contract on June 10, 1992, when
the mayor of Ralston sent Crown a letter indicating that “the
City of Ralston must withdraw its offer to purchase the Crown
Products facility.” Ralston argues that under § 16-726, Crown
had 90 days to file its claim with Ralston for breach. Ralston
claims that because Crown did not file within the statutorily
prescribed time limit, Crown is time barred from filing its claim



6 253 NEBRASKA REPORTS

with Ralston and that the district court had no jurisdiction to
review Ralston’s decision. Crown argues that Ralston has
waived its statute of limitations defense under § 16-726 because
it failed to raise the statute of limitations issue in its answer.

We find Crown’s reasoning to be persuasive. In Millman v.
County of Butler, 235 Neb. 915, 458 N.W.2d 207 (1990), we
stated that the notice requirement of Neb. Rev. Stat. § 13-905
(Reissue 1991) of the Nebraska Political Subdivisions Tort
Claims Act is a procedural precedent to commencement of a
negligence action, not a jurisdictional prerequisite for adjudica-
tion of a claim. Therefore, noncompliance with the notice
requirement is a defense to the plaintiff’s action which must be
asserted.

The reasoning in Millman is persuasive. The 90-day “condi-
tion precedent” under § 16-726 is analogous to the notice pro-
vision in Millman. It is a procedural precedent to commence-
ment of a claim, and noncompliance is therefore a defense to
Crown’s action. Nonconformance with a provision requiring
notice to a state agency or political subdivision is an affirmative
defense which must be raised before the first tribunal or agency
charged with determining the cause of action. Id. If the state
agency or political subdivision fails to raise the defense of non-
compliance with the notice requirement, the state agency or
political subdivision waives the defense. Id. See L.J. Vontz
Constr. Co. v. Department of Roads, 232 Neb. 241, 440 N.W.2d
664 (1989) (statute of limitations in contract action against state
waived where not raised in defendant’s answer). Therefore,
because Ralston failed to raise the defense of noncompliance
before the first tribunal or agency charged with determining the
action, that defense was waived.

DUE PROCESS

We review a decision of the district court based on a petition
in error by determining whether the inferior tribunal acted
within its jurisdiction and whether the inferior tribunal’s deci-
sion is supported by sufficient relevant evidence. Luet, Inc. v.
City of Omaha, 247 Neb. 831, 530 N.W.2d 633 (1995). Having
determined that the district court acted within its jurisdiction
because Crown’s noncompliance with § 16-726 was not raised
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as a defense by Ralston, we now turn to Ralston’s assignment of
error as to due process.

Ralston asserts that the district court erred in finding that
Crown’s due process rights were violated by its not receiving an
impartial hearing by an impartial board. We disagree. Geringer
v. City of Omaha, 237 Neb. 928, 468 N.W.2d 372 (1991), holds
that a party appearing before an agency or tribunal in an adju-
dication hearing is entitled to due process. This case goes on to
state that due process requires notice, identification of the
accuser, factual basis for the accusation, reasonable time and
opportunity to present evidence concerning the accusation, and
a hearing before an impartial board.

Crown appealed the city council’s determination by the only
manner possible: a petition in error. See Neb. Rev. Stat.
§ 25-1901 (Cum. Supp. 1994). In reviewing a decision of a tri-
bunal in a petition in error proceeding, a court is to determine
whether the tribunal acted within its jurisdiction and whether the
decision rendered is supported by sufficient relevant evidence.
Luet, Inc. v. City of Omaha, supra. However, when making this
determination an appellate court is restricted to the record cre-
ated before the lower tribunal. Ashby v. Civil Serv. Comm., 241
Neb. 988, 492 N.W.2d 849 (1992). As such, the only. opportu-
nity an individual has to introduce evidence establishing his or
her position is at the hearing before the tribunal. See Dovel v.
School Dist. No. 23, 166 Neb. 548, 90 N.W.2d 58 (1958).

We conclude that the existence of this “one shot” chance of
preparing an adequate record in an adjudication hearing before
a tribunal requires procedural protections similar to those given
to litigants in a judicial proceeding. One needs only to look at
the facts in the instant case to see why this is so.

The facts before us show that the city council essentially
thwarted Crown’s only opportunity to create a record support-
ing its position. Crown was effectively prohibited from execut-
ing a proper cross-examination of council members regarding
submitted affidavits. In addition, evidence exists that certain
members with personal knowledge of pertinent facts failed to
recuse themselves from the decisionmaking process. Absent the
district court’s determination that these actions violated
Crown’s due process rights, Crown would essentially have no
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possibility of effective appellate review in light of the limited
scope of review employed in a petition in error proceeding. We
conclude that the district court’s determination was correct
because it is inherently unfair to allow a tribunal to govern the
procedures used and evidence gathered at an adjudicatory hear-
ing without limitations, especially when such actions ultimately
deprive a party of competent judicial review. If a tribunal mem-
ber becomes a witness, that tribunal member must recuse him-
self or herself from acting as a member of the tribunal. The
record does not reflect that there was any recusal in this case.
Based on the foregoing evidence, we cannot say that the district
court’s finding was not based on sufficient relevant evidence.
We therefore conclude that the district court correctly deter-
mined that Crown’s due process rights were violated.

CONCLUSION
We find that the district court’s decision was based on suffi-
cient relevant evidence. We therefore affirm the district court’s
decision.
AFFIRMED.
WRIGHT, J., not participating.

CAPORALE, J., concurring.

I write separately only to note that I continue to think that
Millman v. County of Butler, 235 Neb. 915, 458 N.W.2d 207
(1990) (Fahrnbruch, J., dissenting; joined by White and
Caporale, JJ.), was wrongly decided. Nonetheless, I recognize
and accept that the majority of the court reasoned otherwise. I
further accept that unless Millman is to be overturned, it con-
trols the jurisdictional issue presented by this case.

As has been noted before, * ‘in most matters it is more impor-
tant that the applicable rule of law be settled than that it be set-
tled right. . . . This is commonly true even where the error is a
matter of serious concern, provided correction can be had by
legislation.’ ” State v. Hingst, 251 Neb. 535, 539, 557 N.W.2d
681, 684 (1997) (Cassel, D.J., concurring, quoting Burnet v.
Coronado Oil & Gas Co., 285 U.S. 393, 52 S. Ct. 443,76 L. Ed.
815 (1932) (Brandeis, J., dissenting)).

I therefore concur in the judgment of the court.
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WHITE, C.J., dissenting.
1 continue to adhere to the reasoning of the dissent in

Millman v. County of Butler, 235 Neb. 915, 458 N.W.2d 207
(1990).

10.

11.

MICHAEL SACCO, APPELLANT, V. GARY CAROTHERS,
DOING BUSINESS AS THE ROUND TABLE, APPELLEE.
567 N.W.2d 299

Filed August 15, 1997. No. S-95-1257.

Judgments: Appeal and Error. On questions of law, a reviewing court has an obli-
gation to reach its own conclusions independent of those reached by the lower courts.
Negligence: Words and Phrases. An efficient intervening cause is a new, inde-
pendent force intervening between the defendant’s negligent act and the plaintiff’s
injury by the negligence of a third person who had full control of the situation, whose
negligence the defendant could not anticipate or contemplate, and whose negligence
resulted directly in the plaintiff’s injury.

Negligence. An efficient intervening cause must break the causal connection
between the original wrong and the injury.

Negligence: Tort-feasors: Liability. The doctrine that an intervening act cuts
off a tort-feasor’s liability comes into play only when the intervening cause is not
foresecable.

Negligence: Proximate Cause. Foreseeability that affects proximate cause relates to
the question of whether the specific act or omission of the defendant was such that
the ultimate injury to the plaintiff reasonably flowed from the defendant’s alleged
breach of duty.

Negligence. An action that was foreseeably within the scope of the risk occasioned
by the defendant’s negligence cannot be said to supersede that negligence.
Negligence: Liability. If the likelihood of the intervening act was one of the hazards
that made defendant’s conduct negligent—that is, if it was sufficiently foreseeable to
have this effect—then defendant will generally be liable for the consequences.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of an
erroneous jury instruction, the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a substantial right of the
appellant.

Jury Instructions: Pleadings: Evidence. A litigant is entitled to have the jury
instructed only upon those theories of the case which are presented by the pleadings
and which are supported by competent evidence.

Jury Instructions. An instruction on a matter not an issue in the litigation distracts
the jury from its effort to answer legitimate, factual questions raised during the trial.
Jury Instructions: Evidence: New Trial. Submission of an issue on which the evi-
dence is insufficient to sustain an affirmative finding is generally prejudicial and
results in a new trial.
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12.  Courts: Jury Instructions: Negligence. The practice of instructing juries regarding
“efficient intervening” cause should henceforth be discontinued by the trial courts of
this state.

13.  Negligence: Proof. In order to succeed in an action based on negligence, the plain-
tiff must establish the defendant’s duty not to injure the plaintiff, breach of that duty,
proximate causation, and damages.

14.  Negligence: Proximate Cause. A defendant’s negligence is not actionable unless it
is a proximate cause of the plaintiff’s injuries or is a cause that proximately con-
tributed to them.

15.  Negligence: Proximate Cause: Words and Phrases. A proximate cause is a cause
that produces a result in a natural and continuous sequence, and without which the
result would not have occurred. .

16. Negligence: Liability. Where scparate and independent acts of negligence by differ-
ent persons combine to produce a single injury, each participant is liable for the dam-
age, although one of them alone could not have caused the result.

17. ___:___.If theeffects of a defendant’s ncgligence actively and continuously oper-
ate to bring about harm to another, the fact that the active negligence of a third per-
son is also a substantial factor in bringing about the harm does not protect the defend-
ant from liability.

Appeal from the District Court for Hall County: TERESA K.
LUTHER, Judge. Reversed and remanded for a new trial.

Vincent M. Powers for appellant.

J. Arthur Curtiss and David D. Zwart, of Baylor, Evnen,
Curtiss, Grimit & Witt, for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCORMACK, JJ.

GERRARD, J.

Michael Sacco sustained serious injuries in a fight in the
parking lot of the Round Table tavern on December 24, 1991.
Sacco alleged that Gary Carothers, the owner of the Round
Table tavern in Grand Island, Nebraska, or his employee was
negligent in failing to contact law enforcement, failing to have
proper security, failing to provide proper training for employ-
ees, ordering the parties to “take it outside,” and failing to stop
the altercation. Sacco appeals from a jury verdict in favor of
Carothers. Because we conclude that the district court erred in
instructing the jury as to efficient intervening cause, we reverse,
and remand for a new trial. For the reasons that follow, we fur-
ther instruct the trial courts of this state to discontinue the prac-
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tice of separately instructing juries regarding efficient interven-
ing cause.

FACTUAL BACKGROUND

On December 24, 1991, Sacco and his brother Dominic
Sacco (Dominic) went to the Round Table around noon. For the
remainder of the day, the two drank and played pool. Perry
Roeber arrived at the Round Table at approximately 5:30 or 6
p-m. and drank throughout the evening.

Between 9 and 9:30 p.m., the bartender, Jeanette Zahm, was
the only one on duty; the bar was busy, serving between 50 and
70 people. Zahm was assisted by Craig Douglas, a customer
who helped her serve drinks, picked up glasses, and broke up
fights, and by Frank Matthews, a frequent customer who had
broken up scuffles in the bar on previous occasions.

At approximately 9 p.m., Dominic left the Round Table and
was gone for approximately 20 to 30 minutes. In the interim,
Sacco and Roeber got into a scuffle over payment of a pool bet.
Matthews heard that a fight was going on in the back room. He
went back, broke it up, and told Sacco and Roeber to take it out-
side. Zahm also heard raised voices and saw pushing and shov-
ing. She went over to the pool table and told Sacco and Roeber
that if they were going to fight, they had to take it outside or she
would call the police. Roeber does not remember Matthews
telling them to go outside, but testified that Douglas told them
to take it outside. Zahm did not call the police at this point
because Douglas had gotten between Sacco and Roeber, there
was no more pushing or shoving, and “it was pretty well broken
up,” although the two men were still exchanging hostile words.

Roeber said that he was going to leave and walked out the
back door. Roeber told Sacco that he would be outside if Sacco
wanted to finish the fight. Roeber’s friend, Brian Putscher, fol-
lowed Roeber out the back door, as did Matthews. Roeber
waited outside for Sacco, then sent Putscher in to retrieve his
coat so that he could leave. As Putscher was going in, Sacco
came out of the back door. In a quick walk, he approached
Roeber, swung at him, and hit him in the shoulder or the chest.
Roeber swung back at Sacco, hitting him in the face or jaw.
When the two men fell on the ice in the parking lot, Sacco hit
his head on the ground.
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Matthews pulled the men apart, and Roeber left the tavern’s
parking lot. Matthews initially told Zahm not to call the emer-
gency number, 911, because Sacco was breathing. Ten or fifteen
minutes later, Matthews told Zahm to call 911. At this point,
Dominic returned to the Round Table, told them not to call any-
one, and asked for help loading Sacco into his truck. Dominic
took Sacco to his apartment rather than to the hospital because
he did not think that he was seriously hurt; he thought that
Sacco had passed out because he had had too much to drink.
Later that night, Dominic noticed blood coming out of Sacco’s
mouth and called an ambulance.

Zahm had worked in the food and beverage industry since
1978 or 1979 and had worked at the Round Table since 1989.
Carothers had not provided her with formal training as to her
responsibilities regarding the property adjacent to the tavern or
in how to recognize when a customer has had too much to drink
and should be cut off. Zahm stated that she would have called
the police immediately if there had been a fight inside the tav-
ern, but that she felt no obligation to prevent the men from hav-
ing a scuffle in the parking lot. Zahm testified that she was not -
concerned that either of the men would be injured in a fight
because, while she knew a fight could possibly occur, 8 or 9
times out of 10 the parties would go out, scream at each other,
and then come back in. Moreover, Zahm testified that she knew
that if something happened, Matthews would make sure that no
one else became involved.

Sacco alleged that Carothers, the owner of the Round Table,
or his employee was negligent in failing to contact law enforce-
ment, failing to have proper security, failing to properly train his
employees, ordering the parties to take it outside, and failing to
stop the altercation. Carothers denied that he was negligent and
alleged that Sacco was contributorily negligent in a degree more
than slight in conducting himself in an aggressive and hostile
manner, failing to keep himself under reasonable control, fail-
ing to heed instructions to cease and desist in his hostile and
aggressive conduct, leaving the bar by the back door with the
intention of engaging in physical aggression, and provoking,
instigating, and escalating a physical altercation with another
patron. Carothers also alleged that Sacco had voluntarily
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assumed the known risk of personal injury resulting from a
physical confrontation.

The district court overruled Sacco’s motion for a directed
verdict on the issue of Carothers’ negligence and overruled
Carothers’ motion to dismiss the petition or for a directed ver-
dict. Sacco objected, among other things, to the giving of a jury
instruction as to efficient intervening cause. The parties’ coun-
sel had the following exchange at the instruction conference:

THE COURT: Instruction No. 8 is intervening cause.
[PLAINTIFF’S ATTORNEY]: On behalf of the plain-
tiff, I object to this. NJI 2nd has stated that it’s not neces-
sary. This is also not correct. It’s not an accurate reflection
of the law . . . and I don’t think it is necessary in this case,
and in essence directs a verdict to the defendant.
[DEFENDANT’S ATTORNEYY]: My response is that it
falls far short of directing a verdict, and it’s only appro-
priate because NJI recommends no instruction except in
the case where it’s appropriate, and in this case certainly
considering the physical intervention of Perry Roeber, it’s
appropriate.
THE COURT: Okay. Instruction 8 will be given.
The jury returned a verdict in favor of Carothers, and the district
court entered judgment accordingly. Sacco timely appealed.

SCOPE OF REVIEW
On questions of law, a reviewing court has an obligation to
reach its own conclusions independent of those reached by the
lower courts. Boettcher v. Balka, 252 Neb. 547, 567 N.W.2d 95
(1997); Hynes v. Hogan, 251 Neb. 404, 558 N.W.2d 35 (1997).

ASSIGNMENTS OF ERROR
Sacco assigns 11 errors. In light of our holding, we will dis-
cuss only one of these assigned errors: that the district court
erred in instructing the jury as to efficient intervening cause.

ANALYSIS

INSTRUCTION No. 8
Sacco alleges that the district court erred in giving the jury
instruction No. 8, an instruction describing efficient intervening
cause. Sacco contends that such an instruction was unnecessary
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and prejudicial based on the facts of the instant case. Carothers,
however, asserts that the physical intervention of Roeber, a third
party, was an efficient intervening cause and that, accordingly,
the instruction was justified.

The district court instructed the jury that a proximate cause
“is a cause that produces a result in a natural and continuous
sequence, and without which the result would not have
occurred.” Instruction No. 8 as to efficient mtervcmng cause
read as follows:

An efficient intervening cause is a new and independent
act, itself a proximate cause of an injury, which breaks the
causal connection between the original wrong and the
injury. A person is not legally responsible for an injury if
it would not have resulted but for the interposition of an
efficient intervening cause, which he should not have rea-
sonably anticipated.

Actions which are a normal response to the stimulus of
a situation created by another are not an efficient inter-
vening cause.

If an act is of a character which, according to the usual
experience of mankind, is liable to invite, induce, or set
into operation the intervention of some subsequent cause,
the subsequent cause is not an efficient intervening cause.

It is usually difficult to distinguish between that which
is a cause and that which is only a condition. An alleged
cause may be merely a condition and not a real cause. It is
not sufficient if the conduct charged, whether wrongful or
not, does nothing more than furnish a condition by which
an injury is made possible. If a condition permits injury
through the subsequent independent act of another, the
condition is not a proximate cause of the injury.

We must determine whether, on the facts of the instant case, the
instruction regarding efficient intervening cause was properly
given to the jury.

An efficient intervening cause is a new, independent force
intervening between the defendant’s negligent act and the plain-
tiff’s injury by the negligence of a third person who had full
control of the situation, whose negligence the defendant could
not anticipate or contemplate, and whose negligence resulted
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directly in the plaintiff’s injury. Anderson/Couvillon v.
Nebraska Dept. of Soc. Servs., 248 Neb. 651, 538 N.W.2d 732
(1995); Merrick v. Thomas, 246 Neb. 658, 522 N.W.2d 402
(1994). An efficient intervening cause must break the causal
connection between the original wrong and the injury. See
Vredeveld v. Clark, 244 Neb. 46, 504 N.W.2d 292 (1993).

The doctrine that an intervening act cuts off a tort-feasor’s lia-
bility comes into play only when the intervening cause is not
foreseeable. Haselhorst v. State, 240 Neb. 891, 485 N.W.2d 180
(1992). Foreseeability that affects proximate cause relates to the
question of whether the specific act or omission of the defendant
was such that the ultimate injury to the plaintiff reasonably
flowed from the defendant’s alleged breach of duty. See Clohesy
v. Food Circus Supermkts., 149 N.J. 496, 694 A.2d 1017 (1997).
Clearly, a defendant cannot be relieved from liability for his or
her negligence by the fact that the very harm from which the
defendant has failed to protect the plaintiff has occurred. An
action that was foreseeably within the scope of the risk occa-
sioned by the defendant’s negligence cannot be said to supersede
that negligence. See, Anderson/Couvillon v. Nebraska Dept. of
Soc. Servs., supra (concluding that where defendant has duty to
anticipate intervening criminal act and guard against it, criminal
act cannot supersede defendant’s liability); W. Page Keeton et
al., Prosser and Keeton on the Law of Torts § 44 (5th ed. 1984).

Thus, if the likelihood of the intervening act was one of the
hazards that made defendant’s conduct negligent—that is, if it
was sufficiently foreseeable to have this effect—then defendant
will generally be liable for the consequences. Haselhorst v.
State, supra. In the instant case, the specific risk against which
Carothers allegedly failed to exercise due care was the likeli-
hood that Roeber and Sacco would engage in a fight in the park-
ing lot. Carothers’ alleged negligence consisted of the failure to
protect Sacco from the very risk Carothers now asserts is an
efficient intervening cause. Because the harm resulting from a
fight is precisely the harm against which Carothers is alleged to
have had a duty to protect Sacco, the “intervention” of Roeber
cannot be said to be an independent act that would break the
causal connection between Carothers’ negligence and Sacco’s
injuries.
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We conclude, as a matter of law, that the physical activity of
Roeber in engaging in a fight with Sacco was not an efficient
intervening cause. Consequently, we hold that the district court
erred in instructing the jury as to efficient intervening cause.

In an appeal based on a claim of an erroneous jury instruc-
tion, the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a
substantial right of the appellant. Dolberg v. Paltani, 250 Neb.
297, 549 N.W.2d 635 (1996); Hamernick v. Essex Dodge Ltd.,
247 Neb. 392, 527 N.W.2d 196 (1995).

A litigant is entitled to have the jury instructed only upon
those theories of the case which are presented by the pleadings
and which are supported by competent evidence. McLaughlin v.
Hellbusch, 251 Neb. 389, 557 N.W.2d 657 (1997); Sedlak Aerial
Spray v. Miller, 251 Neb. 45, 555 N.W.2d 32 (1996). The plead-
ings in the instant case did not raise the issue of efficient inter-
vening cause, nor was the concept of intervening cause intro-
duced in the proximate cause instruction given by the trial court.

An instruction on a matter not an issue in the litigation dis-
tracts the jury from its effort to answer legitimate, factual ques-
tions raised during the trial. Traphagan v. Mid-America Traffic
Marking, 251 Neb. 143, 555 N.W.2d 778 (1996). Submission of
an issue on which the evidence is insufficient to sustain an affir-
mative finding is generally prejudicial and results in a new trial.
Kudlacek v. Fiat S.p.A., 244 Neb. 822, 509 N.W.2d 603 (1994);
Vredeveld v. Clark, 244 Neb. 46, 504 N.W.2d 292 (1993).
Instructing the jury as to efficient intervening cause when the
facts of the case did not raise the possibility that an intervening
cause broke the causal connection between Carothers’ alleged
negligence and Sacco’s injuries distracted the jury from ques-
tions properly raised in the case and was prejudicial to Sacco.

Accordingly, we conclude that the district court erred in
instructing the jury as to efficient intervening cause and that this
error was prejudicial to Sacco.

INSTRUCTION ON EFFICIENT INTERVENING
CAUSE DISAPPROVED
Because this matter is remanded for a new trial, we conclude
that it is appropriate to consider whether or not sufficient rea-
sons exist for trial courts to continue to instruct lay juries
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regarding the concept of efficient intervening cause. The grant-
ing of an efficient intervening cause instruction in the instant
case typifies the confusion that persists when the concept of
efficient intervening cause, often referred to as superseding
cause, is treated as separate from that of proximate cause. For
the following reasons, we determine that the practice of
instructing juries regarding “efficient intervening” cause should
henceforth be discontinued by the trial courts of this state.

In order to succeed in an action based on negligence, the
plaintiff must establish the defendant’s duty not to injure the
plaintiff, breach of that duty, proximate causation, and dam-
ages. Ackles v. Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997).
Thus, one essential element of a plaintiff’s cause of action is
that there be “some reasonable connection” between the negli-
gent act of the defendant and the damage suffered by the plain-
tiff. See W. Page Keeton et al., Prosser and Keeton on the Law
of Torts § 41 (Sth ed. 1984). In Nebraska, a defendant’s negli-
gence is not actionable unless it is a proximate cause of the
plaintiff’s injuries or is a cause that proximately contributed to
them. Kudlacek v. Fiat S.p.A., supra.

Generally, a superseding or intervening cause is “an act of a
third person or other force which by its intervention prevents
the actor from being liable for harm to another which his
antecedent negligence is a substantial factor in bringing about.”
Restatement (Second) of Torts § 440 at 465 (1965). We have
defined an efficient intervening cause as a new and independent
act, itself a proximate cause of an injury, which breaks the
causal connection between the original wrong and the injury.
Behm v. Northwestern Bell Tel. Co., 241 Neb. 838, 491 N.W.2d
334 (1992); Shahan v. Hilker, 241 Neb. 482, 488 N.W.2d 577
(1992). However, “intervening cause” itself is a “highly unsat-
isfactory” term. See Keeton et al., supra, § 44 at 302.

Instead, the question of efficient intervening causation is, in
essence, one of proximate causation. The concepts of negligence
and proximate cause are sufficient to encompass notions of effi-
cient intervening causation without the attendant confusion.

First, the concept of efficient intervening cause is subsumed
by our concepts of proximate cause and concurrent cause. A
proximate cause is a cause that produces a result in a natural
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and continuous sequence, and without which the result would
not have occurred. See Union Pacific RR. Co. v. Kaiser Ag.
Chem. Co., 229 Neb. 160, 425 N.W.2d 872 (1988). Where sep-
arate and independent acts of negligence by different persons
combine to produce a single injury, each participant is liable for
the damage, although one of them alone could not have caused
the result. Miles v. Box Butte County, 241 Neb. 588, 489 N.W.2d
829 (1992). Furthermore, if the effects of a defendant’s negli-
gence actively and continuously operate to bring about harm to
another, the fact that the active negligence of a third person is
also a substantial factor in bringing about the harm does not
protect the defendant from liability. Kudlacek v. Fiat S.p.A., 244
Neb. 822, 509 N.W.2d 603 (1994).

Accordingly, the trier of fact in the instant case, in determin-
ing whether the actions of Carothers and Zahm were the proxi-
mate cause of Sacco’s injuries, must necessarily determine
whether or not an “intervening cause” had broken the causal
chain. In order to find that Carothers’ alleged negligence was
the proximate cause of Sacco’s injury, the jury would have to
find that no other new and independent cause (as opposed to
one set in motion by or flowing from the first act) was “the”
proximate cause of the injury. To instruct the jury as to “effi-
cient intervening” cause under these circumstances serves only
to confuse the issues properly raised in the case.

When the concept of intervening or superseding cause is
properly addressed in jury instructions as a part of the plaintiff’s
proof of proximate or concurring cause, a separate instruction
on “efficient intervening” cause is confusing to lay jurors and
distracts the jurors from a more direct assessment of whether
the defendant’s actions have proximately caused the plaintiff’s
injury. This is both the “appropriate time” and ‘“appropriate
case,” see Mundt v. Northwestern Bell Tel. Co., 230 Neb. 192,
197, 430 N.W.2d 530, 533 (1988), to instruct the trial courts to
discontinue the practice of separately instructing juries on “effi-
cient intervening cause” in favor of the more direct and clear
instructions based on the concept of proximate or concurring
cause, depending on the facts of a particular case. See
Vredeveld v. Clark, 244 Neb. 46, 504 N.W.2d 292 (1993)
(Lanphier, J., concurring, joined by White, J.) (citing, e.g.,
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NJI2d Civ. 3.41, NJI2d Civ. 3.42, and NJI2d Civ. 3.44, as sug-
gested by the Nebraska Supreme Court Committee on Civil
Practice and Procedure). The trial courts are so instructed.

CONCLUSION
For the foregoing reasons, we reverse the judgment and
remand the cause to the district court for a new trial.
REVERSED AND REMANDED FOR A NEW TRIAL.

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION,
RELATOR, V. FORREST E. EBERSOLD, RESPONDENT.
567 N.w.2d 307

Filed August 15, 1997.  No. 5-97-763.
Original action. Judgment of disbarment.

WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and
McCORMACK, JJ.

PER CURIAM.

Forrest E. Ebersold was admitted to the practice of law in the
State of Nebraska on September 13, 1988.

On July 22, 1997, Ebersold voluntarily surrendered his
license to practice law in the State of Nebraska, stating that in
the course of representing a client in an adoption proceeding, he
falsely indicated that a decree had been signed by a judge when
in fact it had not. In so doing, Ebersold specifically admitted that
he misled his client, in violation of Canon 1, DR 1-102(A)(4), of
the Code of Professional Responsibility, as adopted by the
Nebraska Supreme Court, and engaged in conduct that was prej-
udicial to the administration of justice, in violation of Canon 1,
DR 1-102(A)(5). Ebersold waived his right to notice, appear-
ance, or hearing prior to entry of this order.

We accept Ebersold’s surrender of his license to practice law
in the State of Nebraska and order him disbarred from the prac-
tice of law in the State of Nebraska, effective immediately.
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Ebersold is directed to comply with Neb. Ct. R. of Discipline 16
(rev. 1996).

JUDGMENT OF DISBARMENT.
WRIGHT, J., not participating.

LARRY M. BENZEL, APPELLEE, V. KELLER INDUSTRIES, INC.,
A FLORIDA CORPORATION, APPELLANT.
567 N.W.2d 552

Filed August 22, 1997. No. S-94-1064.

Pleadings: Appeal and Error. The overruling of a motion in limine is not review-
able on appeal.

Trial: Pleadings: Evidence: Appeal and Error. When a court overrules a motion
in limine to exclude evidence, the movant must object when the particular evidence
which was previously sought to be excluded by the motion is offered during trial.
Error cannot be predicated on the admission of evidence to which no objection was
made when the evidence was adduced.

Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the
right to assert prejudicial error on appeal.

Trial: Evidence: Appeal and Error. One may not on appeal! assert a different
ground for excluding evidence than was urged in the objection made to the trial court.
Trial: Appeal and Error. Where the grounds specified for the objection at trial are
different from the grounds advanced on appeal, nothing has been preserved for an
appellate court to review.

Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis-
cretion is involved only when the rules make such discretion a factor in determining
admissibility.

Rules of Evidence: Words and Phrases. Evidence is relevant if it has any tendency
to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence, or the
evidence tends to establish a fact from which the existence or nonexistence of a fact
in issue can be directly inferred.

Rules of Evidence. Relevant evidence may be excluded if its probative value is sub-
stantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading of the jury.

Trial: Evidence: Testimony: Proof. Demonstrative exhibits are admissible if they
supplement the witness’ spoken description of the transpired event, clarify some
issue in the case, and are more probative than prejudicial. They are inadmissible
when they do not illustrate or make clearer some issue in the case; that is, where they
are irrelevant, or where the exhibit’s character is such that its probative value i is sub-
stantially outweighed by the danger of unfair prejudice.
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10. Trial: Evidence: Appeal and Error. The admission of demonstrative evidence is
within the discretion of the trial court, and a judgment will not be reversed on account
of the admission or rejection of such evidence unless there has been a clear abuse of
discretion.

11.  Rules of Evidence: Words and Phrases. “Unfair prejudice,” in the context of Neb.
Rev. Stat. § 27-403 (Reissue 1995), is such prejudice as has a tendency to suggest a
decision on an improper basis.

Appeal from the District Court for Cheyenne County: JoHN
D. Knapp, Judge. Affirmed.

James L. Zimmerman, of Sorenson & Zimmerman, and
Patrick Callahan, of Purcell & Wardrope, Chtd., for appellant.

Michael J. Javoronok, of Michael J. Javoronok Law Firm, and
Robert P. Chaloupka, of Van Steenberg, Chaloupka, Mullin,
Holyoke, Pahlke, Smith, Snyder & Hofmeister, P.C., for appellce.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, and GERRARD,
JJ., and BURKHARD and CassEeL, D. J7.

GERRARD, J.

Appellee Larry M. Benzel was standing on an 8-foot alu-
minum stepladder stripping paint from a window frame when a
step on the ladder failed and he lost his balance and fell, sus-
taining a broken leg. Benzel filed a product liability lawsuit
against the ladder’s manufacturer, appellant Keller Industries,
Inc. (Keller). A jury, finding that the Keller ladder at issue was
defective and the cause of Benzel’s injury, awarded him
$160,000 in damages, and judgment was entered accordingly. It
is from this judgment and the denial of its motion for new trial
that Keller appeals. Finding no reversible error by the trial
court, we affirm.

FACTUAL BACKGROUND

Benzel was hired by Jarome Lenzen to paint Lenzen’s house.
On May 3, 1990, while using a heat gun and scraper to remove
old paint from around a window frame, the ladder on which
Benzel was standing gave way. Benzel fell to the ground and
sustained a compound fracture of both bones in his lower right
leg. Lenzen testified that after Benzel fell and while they waited
for the ambulance to arrive, he noticed that a corner of one step
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of Benzel’s ladder was lower than the rest of the step by about
2 inches.

Benzel filed suit and alleged that while he was standing on
the ladder stripping paint, a rivet securing a ladder step failed,
causing him to lose his balance and fall to the ground. Benzel
claimed that Keller was negligent in regard to the design, man-
ufacture, and inspection of the ladder in that it contained an
improperly installed rivet that failed and allowed movement of
a step on the ladder, and in its failure to warn the public of the
ladder’s inherent dangers. Benzel also claimed that Keller was
strictly liable in tort by reason of the alleged defective design, |
manufacture, assembly, and preparation of the ladder.

Keller answered with a general denial of Benzel’s claims and
asserted that its ladders are properly designed and manufac-
tured. Further, Keller alleged that Benzel was contributorily
negligent and assumed the risk of using the ladder and that any
defects in the ladder resulted because the ladder “had been
abused and misused by [Benzel], in violation of warnings and
instructions contained on the ladder.”

Both parties filed motions in limine to preclude the introduc-
tion of certain evidence. Keller moved the trial court to, among
other things, bar any witness not previously listed in Benzel’s
answers to interrogatories and preclude Benzel from introduc-
ing any evidence of other ladders manufactured by Keller.

In regard to Keller’s request to bar witnesses not listed in
Benzel’s answers to interrogatories, Keller sought to exclude
the testimony of Benzel’s vocational rehabilitation specialist. At
the hearing concerning the motions in limine, Keller claimed
that it had not received notice of this expert’s opinion until
shortly before trial and, therefore, had not had an opportunity to
depose him or to prepare rebuttal testimony in regard to his
opinion.

In regard to Keller’s motion to exclude testimony concerning
other Keller ladders, Keller wanted to exclude three exemplar
ladders on the grounds of relevancy and unfair prejudice. Two
of these exemplar ladders were new, unused Keller ladders of
the same model number as the subject ladder. At the hearing on
the pretrial motion, Keller argued that the unused exemplar lad-
ders did not have the same claimed defect as the subject ladder,
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that being a failed rivet. Keller also argued that the exemplar
ladders were different from the subject ladder because of a
bracing design change. Keller claimed that showing the jury
ladders with apparent defects manufactured after the subject
ladder was prejudicial, since it suggested that the subject ladder
was defective because these later manufactured ladders were
defective.

Benzel argued at the hearing that any design changes
between the ladders would not be discussed and that the jury
would not be told that the exemplar ladders were manufactured
after the subject ladder. Instead, Benzel, after laying the neces-
sary foundation that the step-to-side-rail assemblies on the
exemplar and subject ladders were the same, claimed that he
would use the exemplar ladders only as demonstrative exhibits
to supplement his expert witness’ spoken description of the
design and manufacturing flaw in rebuttal to Keller’s claim that
the alleged rivet defects on the subject ladder resulted from
Benzel’s abuse of the ladder. Based on Benzel’s representations,
the trial court overruled Keller’s pretrial motion in this regard.

At trial, Benzel’s engineering expert testified that his exami-
nation of the subject ladder indicated the presence of a failed
rivet at the rear portion of the fifth step—the step on which
Benzel was standing when he lost his balance and fell. Benzel’s
expert opined that this rivet failed due to an excessive torsional
load applied over time and that the excessive torsional load was
caused by defects in the design and manufacture of the ladder.

Through the use of photographic enlargements of portions of
the subject ladder, and with the subject ladder itself, Benzel’s
expert demonstrated the existence of three specific assembly
defects: rivets driven at angles, rivets struck off center, and mar-
gin tears. Benzel’s expert explained that when someone steps on
an individual ladder step, the step sags in the middle, thus plac-
ing a rotational or torsional force on the rivet securing the rear
of the step to the side rail. The design of the Keller ladder relies
on frictional force created by intimate contact between the step
and the side rail to displace some of this torque.

Explaining further, Benzel’s expert said that when rivets are
driven at angles or struck off center, a gap is created which pre-
vents the necessary intimate contact between the step and the
side rail. Underwriters Laboratory standards require that gaps
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between the steps and the side rails of such ladders may not
exceed .005 inches. Many of the joints on the subject ladder
examined by Benzel’s expert exceeded this standard. Benzel’s
expert also testified that margin tears occurred in the subject
ladder because Keller did not follow good engineering practices
and place the rivet holes at least 1'» times the diameter of the
hole from the edge of the step. Margin tears are cracks radiat-
ing from the rivet hole to the edge of the step and are caused by
improper placement of the rivet hole. According to Benzel’s
expert, margin tears can cause the rivet hole to elongate and cre-
ate a gap between the step and the side rail.

At this point in the trial, during a recess, Keller’s counsel
made a motion for mistrial, as well as asked for a continuing
objection concerning any testimony regarding the unused
exemplar ladders. Up to this point, Keller had not objected to
Benzel’s expert’s brief reference to the exemplar ladders. The
motion for mistrial was overruled, but Keller was granted a con-
tinuing objection.

When Benzel’s expert resumed his testimony, he and
Benzel’s counsel had the following exchange when introducing
the topic of determining whether the gaps found in the subject
ladder resulted from use or misuse, or whether the gaps were
manufacturing defects.

Q. [Benzel’s counsel] . . . [L]et me talk to you about the
exemplar ladders. Have you looked at some other ladders
as a part of your investigation here?

A. [Benzel’s expert] Yes, I have.

Q. Now, I can represent to you that [Keller’s expert] has
indicated that Keller’s position is that the failure here and
all of the marks that we see are due to ordinary wear and
tear or abuse and that this ladder was simply worn out. . . .
[D]id you address that question?

A. Well, yes I did.

Q. And how did you do it?

A. Ilooked at exemplar ladders, the same model of lad-
ders that were new, to see if we see any of the same defect
type indications that we had seen on the subject ladder.

Q. By “new,” do you mean no use or not much use?

A. Never used to my knowledge.
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































