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CAPORALE, J.
1. STATEMENT OF CASE

This is a declaratory judgment action brought to determine
the rights of the plaintiff-appellee and cross-appellant, Susan
Muller, the widow and personal representative of the estate of
her late husband, Terry Lee Muller, pursuant to the underin-
sured motorist provisions of the “Business Auto Coverage Form
Declarations,” made a part of the “Country Commodities
Distributor’s Policy” of insurance issued by the defendant-
appellant and cross-appellee, Tri-State Insurance Company of
Minnesota, to said decedent’s employer, Richland Grain Co.,
Inc. The district court sustained the widow’s motion for sum-
mary judgment and declared that she is entitled to payment pur-
suant to the terms of the underinsured motorist coverage,
notwithstanding that she was entitled as well to workers’ com-
pensation benefits under the separate policy of workers’ com-
pensation insurance Tri-State had also issued to Richland Grain.
Tri-State then appealed to the Nebraska Court of Appeals,
asserting that the district court erred in (1) not declaring that the
widow is limited to the receipt of workers’ compensation bene-
fits, (2) not declaring that Tri-State is entitled to offset payments
under its workers’ compensation policy against any liability it
has under the automobile policy, and (3) awarding the widow an
attorney fee. The widow cross-appealed, asserting the district
court erred in not awarding her the full limit of insurance avail-
able under the automobile policy. Under our authority to regu-
late the caseloads of the Court of Appeals and this court, we, on
our own motion, removed the matter to our docket. We now
affirm.

II. SCOPE OF REVIEW
The issues present questions of law, in connection with
which an appellate court reaches conclusions independent of
the lower court’s ruling. Allemang v. Kearney Farm Ctr., 251
Neb. 68, 554 N.W.2d 785 (1996).

II1. FACTS
The decedent lost his life as the result of an April 13, 1991,
automobile accident which arose out of and in the course of his
employment with Richland Grain. As a consequence, Tri-State
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has paid the widow, and continues to pay her, workers’ com-
pensation benefits, which it estimates have a total present value
of $188,700.

The widow filed a tort action against the tort-feasors for the
wrongful death of the decedent and won a judgment in the
amount of $751,845.08. The tort-feasors’ insurer paid the full
amount of its $100,000 liability to the clerk of the district court,
where the money remains.

The underinsured motorist coverage in question limits Tri-
State’s liability to $250,000 per person and provides, in relevant
part, that “[a]lny amount payable for damages shall be reduced
by all sums paid or payable under any workers’ compensation,
disability benefits or similar law.” The district court held that
the foregoing setoff provision was void and against public pol-
icy and awarded the widow a judgment of $150,000 against Tri-
State.

IV. ANALYSIS OF TRI-STATE’S APPEAL
1. EXCLUSIVENESS OF WORKERS’ COMPENSATION REMEDY
In its first assigned error, Tri-State alleges that the district
court erred in concluding that the exclusive remedy provision of
the Nebraska Workers’ Compensation Act, Neb. Rev. Stat.
§ 48-111 (Reissue 1993), does not apply. That statute reads, in
relevant part:
Such agreement or the election provided for in section
48-112 [which provides, so far as is relevant here, that
every employer and every employee “is presumed to
accept and come under” the act] shall be a surrender by the
parties thereto of their rights to any other method, form, or
amount of compensation or determination thereof than as
provided in the . . . [a]ct, and an acceptance of all the pro-
visions of such act, and shall bind the employee himself or
herself, and for compensation for his or her death shall
bind his or her legal representatives, his or her surviving
spouse and next of kin, as well as the employer, and the
legal representatives of a deceased employer . . . . For the
purpose of this section, if the employer carries a policy of
workers’ compensation insurance, the term employer shall
also include the insurer.
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Tri-State argues that § 48-111, along with our decision in
Pettigrew v. Home Ins. Co., 191 Neb. 312, 214 N.W.2d 920
(1974), prevents the widow from recovering under the underin-
sured motorist provisions of its automobile policy. The plaintiff
in Pettigrew suffered injuries in the course of his employment,
received workers’ compensation benefits, and then sued his
employer’s workers’ compensation carrier, alleging that the car-
rier negligently performed its agreement to provide safety engi-
neering inspections. We held that the carrier was immune from
liability by virtue of § 48-111, writing that “[i]t is evident to us
that the legislative intent in adopting the language quoted was
to place the insurer in the same situation as the employer and to
eliminate actions of this type.” Id. at 315, 214 N.W.2d at 923.

Tri-State also calls our attention to CNA Ins. Co. v. Colman,
222 Conn. 769, 610 A.2d 1257 (1992); Bouley v. Norwich, 222
Conn. 744, 610 A.2d 1245 (1992); Hackenberg v. Transp.
Authority, 526 Pa. 358, 586 A.2d 879 (1991); and Lewis v.
School Dist. of Philadelphia, 517 Pa. 461, 538 A.2d 862 (1988),
which in general held that workers’ compensation is an
employee’s exclusive remedy against the employer and that an
employee may thus not recover uninsured motorist benefits
from the employer for a work-related automobile accident.
However, other jurisdictions have held that recovery of work-
ers’ compensation benefits does not preclude recovery of unin-
sured motorist benefits. William v. City of Newport News, 240
Va. 425, 397 S.E.2d 813 (1990); Christy v. City of Newark, 102
N.J. 598, 510 A.2d 22 (1986).

Instructive as the holdings of other states may be, we have
observed that “[c]olor-matching cases would serve no useful
purpose herein where our problem is one of statutory construc-
tion and our [workers’ compensation] statute is not identical to
those involved in other jurisdictions.” Pettigrew, 191 Neb. at
314, 214 N.W.2d at 922.

It is true that under § 48-111, an employee’s election of
workers’ compensation benefits “shall be a surrender . . . of [his
or her] rights to any other method, form, or amount of compen-
sation” against the employer’s workers’ compensation insur-
ance carrier. The fact is, however, that as Richland Grain’s
underinsured motorist carrier, Tri-State is not Richland Grain’s
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workers’ compensation carrier. This factual difference makes
the reasoning of Pettigrew, supra, inapplicable. It would be
illogical to allow an employee whose employer contracted with
two separate insurance carriers (one for workers’ compensation
coverage and another for underinsured motorist coverage) to
collect under both policies, but disallow the employee whose
employer contracted with only one insurer, as in the instant
case, to recover under both. In short, § 48-111 protects Tri-State
only in its role as the workers’ compensation carrier, not in its
role as Richland Grain’s underinsured motorist carrier.
That determination brings us to a consideration of Tri-State’s
claim that
[t]he result of the [district court’s] decision in this case
is to permit those workers who happen to be injured while
driving a company car to recover significantly more bene-
fits from the employer and its insurers than those workers
who are injured somewhere else while on the job. That is
a distinction without a substantial difference, discrimina-
tion without a rational basis.
Brief for appellant at 13. In support of that proposition, Tri-
State quotes from State ex rel. Douglas v. Marsh, 207 Neb. 598,
608-09, 300 N.w.2d 181, 187 (1980): .
“It is competent for the Legislature to classify objects of
legislation and if the classification is reasonable and not
arbitrary, it is a legitimate exercise of legislative power. .
. . Classifications for the purpose of legislation must be
real and not illusive; they cannot be based on distinctions
without a substantial difference. . .
(Emphasis in original.) Tri-State does not, however, tell us what
legislation it is challenging. As Tri-State wants both classes to
be treated equally, perhaps it is challenging the.constitutionality
of § 48-111. But even if the equal protection argument were to
prove meritorious, Tri-State clearly lacks standing to argue the
equal protection rights of an employee injured during the course
of employment while driving a vehicle not owned by the
employer. See State ex rel. Bouc v. School Dist. of City of
Lincoln, 211 Neb. 731, 320 N.W.2d 472 (1982).
Accordingly, the district court did not err in concluding that
the exclusive remedy provisions of § 48-111 do not apply in the
instant case.
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2. RIGHT TO SETOFF

In its second assignment of error, Tri-State asserts that the
district court erred in concluding that it was not entitled to
enforce the terms of the underinsured motorist provisions per-
mitting it to reduce its liability by the value of benefits paid and
payable to the widow under the workers’ compensation act. The
underinsured motorist policy provides, in relevant part, that
“[alny amount payable for damages shall be reduced by all
sums paid or payable under any workers’ compensation, dis-
ability benefits or similar law.” The district court held that this
setoff provision was void and against public policy.

Tri-State correctly urges that the “parties to an insurance
contract may contract for any lawful coverage, and the insurer
may limit its liability and impose restrictions and conditions
upon its obligation under the contract not inconsistent with pub-
lic policy or statute.” Design Data Corp. v. Maryland Cas. Co.,
243 Neb. 945, 955, 503 N.W.2d 552, 559 (1993). We are also
mindful that courts are to be cautious in holding contracts void
on the ground of public policy, and before they do so, prejudice
to the public interest should clearly appear. Mueller v. Union
Pacific Railroad, 220 Neb. 742, 371 N.W.2d 732 (1985).

“““It is not the province of courts to emasculate the lib-
erty of contract by enabling parties to escape their con-
tractual obligations on the pretext of public policy unless
the preservation of the public welfare imperatively so
demands. * * * ‘[Tlhe power of courts to declare a con-
tract void for being in contravention of sound public pol-
icy is a very delicate and undefined power, and, like the
power to declare a statute unconstitutional, should be exer-
cised only in cases free from doubt.” .. ”’”
Southern Neb. Rural P.P. Dist. v. Nebraska Electric, 249 Neb.
913, 918, 546 N.W.2d 315, 319 (1996). See, also, Bedrosky v.
Hiner, 230 Neb. 200, 430 N.W.2d 535 (1988); Mayer v.
Howard, 220 Neb. 328, 370 N.W.2d 93 (1985); OB-GYN v. Blue
Cross, 219 Neb. 199, 361 N.W.2d 550 (1985); Occidental Sav.
& Loan Assn. v. Venco Partnership, 206 Neb. 469, 293 N.W.2d
843 (1980).

Nonetheless, there are circumstances under which public

policy overcomes contractual provisions. Such an example is
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found in Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 156

N.W.2d 133 (1968). We therein held that a setoff provision for

medical payments coverage in an uninsured motorist coverage

policy was void and against public policy, writing:

The general rule is that an insurer may not limit its lia-

bility under uninsured motorist coverage by setoffs or lim-
itations through “other insurance,” excess insurance, or
medical payment reduction clauses, and this is true even
when the setoff for the reduction is claimed with respect to
a separate, independent policy of insurance (workmen’s
compensation) or other insured motorist coverage. And
this is true because the insured is entitled to recover the
same amount he would have recovered if the offending
motorist had maintained liability insurance.

Id. at 571, 156 N.W.2d at 139.

In urging that the foregoing applies only to uninsured
motorist coverage and not to underinsured motorist coverage,
Tri-State calls our attention to Waylert v. United Servs. Auto.
Assn., 224 Neb. 741, 743, 401 N.W.2d 160, 162 (1987), in
which we held that the public policy outlined in Stephens did
not prevent an insurer providing underinsured motorist cover-
age from enforcing setoff language reading that “ ‘the limit of
liability shall be reduced by all sums paid because of the bodily
injury by or on behalf of persons or organizations who may be
legally responsible.”” (Emphasis in original.) In so holding, we
specifically noted that at the time the underinsured coverage in
question was issued, there existed no underinsured motorist
statute. It is true that in dicta we also observed that the later-
enacted underinsured motorist statute contained provisions sub-
stantially different from those contained in the uninsured
motorist statute considered in Stephens. Nonetheless, the fact is
that as there then existed no underinsured motorist statute, there
existed no impediment to enforcing the language of the policy.

That situation has changed. By the time the underinsured
motorist coverage in question was issued, March 9, 1991, our
Legislature had enacted the Underinsured Motorist Insurance
Coverage Act, Neb. Rev. Stat. §§ 60-571 through 60-582
(Reissue 1988), which required that the automobile liability
carrier offer underinsured motorist coverage which the insured
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was free to reject. § 60-577. Such was the situation with respect
to uninsured motorist coverage at the time Stephens was
decided, Neb. Rev. Stat. § 60-509.01 (Reissue 1968), wherein
we observed:

A provision, drawn by the insurer to comply with the
statutory requirement of uninsured motorist coverage,
must be construed in light of the purpose and policy of the
statute. Such a provision, drawn in pursuance of a statuto-
rily declared public policy, is enacted for the benefit of
injured persons traveling on the public highways. Its pur-
pose is to give the same protection to the person injured by
an uninsured motorist as he would have had if he had been
injured in an accident caused by an automobile covered by
a standard liability policy. Such provisions are to be liber-
ally construed to accomplish such purpose.

Stephens, 182 Neb. at 565-66, 156 N.W.2d at 136-37.

As the purpose of both coverages is to provide a means to
make the victims of less than adequately insured motorists
whole, or as nearly so as reasonably possible, the same reason-
ing and underlying policy which controlled Stephens apply to
underinsured motorist coverage. Indeed, that such was the
intention of the Legislature is established by the fact that in the
process of adopting the Underinsured Motorist Insurance
Coverage Act, the Legislature struck language which read:

Any damages payable under the terms of underinsured
motorist coverage to or for any person shall be reduced by
(1) the amount paid and the present value of all amounts
payable under any worker’s compensation or other similar
law exclusive of nonoccupational disability benefits, (2)
the amounts paid or payable under any valid and col-
lectible automobile medical payments insurance or any
similar automobile personal injury protection insurance
payable without regard to fault, and (3) any amount paid
to or for the insured by or for any person or organization
who is or may be held legally liable for bodily injury, sick-
ness, disease, or death of the insured.

Banking, Commerce, and Insurance Committee Hearing, L.B.
573, 89th Leg., 1st Sess. 5 (Jan. 22, 1985).
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As a consequence, the district court did not err in holding
that the setoff provision in question is void as being against
public policy. '

3. ATTORNEY FEE

Finally, in the third assignment of error, Tri-State claims the
district court erred in awarding the widow a $12,000 attorney
fee.

However, that claim is based on the premise that the widow
is not entitled to payment pursuant to the underinsured provi-
sions of Tri-State’s automobile policy. Such not being the case,
the claim fails. Neb. Rev. Stat. § 44-359 (Reissue 1993) pro-
vides, in relevant part:

In all cases when the beneficiary or other person enti-
tled thereto brings an action upon any type of insurance
policy, except workers’ compensation insurance . . .
against any company, person, or association doing busi-
ness in this state, the court, upon rendering judgment
against such company, person, or association, shall allow
the plaintiff a reasonable sum as an attorney’s fee in addi-
tion to the amount of his or her recovery, to be taxed as
part of the costs.

We have held that the amount of an attorney fee awarded
under § 44-359 is addressed to the discretion of the trial court,
whose ruling will not be disturbed on appeal in the absence of
an abuse of discretion. Adams Bank & Trust v. Empire Fire &
Marine Ins. Co., 244 Neb. 262, 506 N.W.2d 52 (1993). We have
also held that in determining the value of legal services ren-
dered by an attorney, it is proper to consider the amount
involved, the nature of the litigation, the time and labor
required, the novelty and difficulty of the questions raised, the
skill required to properly conduct the case, the responsibility
assumed, the care and diligence exhibited, the result of the suit,
the character and standing of the attorney, and the customary
charges of the bar for similar services. National Am. Ins. Co. v.
Continental Western Ins. Co., 243 Neb. 766, 502 N.W.2d 817
(1993).

It is therefore clear that the widow was entitled to an attorney
fee and that applying the National Am. Ins. Co. standards, the
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amount of the fee awarded cannot be said to constitute an abuse
of discretion.

V. ANALYSIS OF WIDOW’S CROSS-APPEAL
In her cross-appeal, the widow alleges that the district court
erred in failing to award her the total $250,000 limit of the
underinsured motorist provision.
At the time in question, § 60-578 provided, in relevant part:

(1) The maximum liability of the insurer under the
underinsured motorist coverage shall be the lesser of:

(a) The difference between the limit of underinsured
motorist coverage and the amount paid to the insured by or
for any person or organization which may be held legally
liable for the bodily injury, sickness, disease, or death . . ..

(2) In no event shall the liability of the insurer under
such coverage be more than the limits of the underinsured
motorist coverage provided.

The district court thus concluded that “the liability of the
defendant in this case is the difference between the limit of
underinsured motorist coverage ($250,000.00) and the amount
paid to the plaintiff on behalf of the tortfeasor ($100,000.00),
which liability, therefore, exists in the amount of $150,000.00.”

The widow argues that the $100,000 paid in satisfaction of
the judgment in her favor into the repository of the Colfax
County District Court has not been paid “to the insured,” as
required by statute. She therefore urges that there should be no
reduction. That argument has no merit, for the $100,000 paid to
the court clerk accrues to the widow’s benefit, subject to what-
ever subrogation rights Tri-State may have. Neb. Rev. Stat.
§ 48-118 (Reissue 1993) (stating when third person liable to
employee or dependents for injury or death, employer subro-
gated to right of employee or dependents against such third
person).

Tri-State, on the other hand, argues that as the widow has
been paid $100,000 by the tort-feasors’ insurer and “will receive
workers’ compensation benefits . . . valued at $180,000.00,” sup-
plemental brief for appellant at 3, she has been paid $280,000.
It then concludes that it has no liability under § 60-578.
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But Tri-State’s position overlooks that workers’ compensa-
tion benefits are not amounts “paid to the insured by or for any
person or organization which may be held legally liable for the
bodily injury, sickness, disease, or death.” In the present
instance, this language applies only to the amount paid by the
tort-feasors’ insurer. It therefore follows that the district court
did not err in awarding the widow $150,000.

VI. JUDGMENT

For the foregoing reasons, the judgment of the district court
is, as first noted in part I, affirmed.

AFFIRMED.

WRIGHT, J., concurring.

I concur only because the law as it presently exists requires
this result. Normally, subrogation of workers’ compensation
benefits is permitted so that the insurer can recover its compen-
sation payments to the extent that such payments have also been
received by the victim from the third-party tort-feasor. The
result in this case is that the more the tort-feasor pays, the less
the widow, who has never been fully compensated, receives.

Under the facts of this case, the widow obtained a judgment
against the tort-feasor in the amount of $750,000. The tort-fea-
sor’s insurer paid $100,000, which the widow receives. This
$100,000 is deducted from the $250,000 underinsurance bene-
fit, and the widow is paid $150,000 from the deceased’s
employer’s underinsured coverage. However, the law also per-
mits the workers’ compensation carrier (Tri-State) to subrogate
the $100,000 received from the tort-feasor against the workers’
compensation payments. The widow nets $250,000 in underin-
sured benefits and $80,000 in workers’ compensation benefits,
for a total of $330,000.

Had the tort-feasor paid $10,000, the widow would still
receive $250,000 in underinsured benefits, but the workers’
compensation carrier could subrogate only the $10,000 from the
tort-feasor. The result is that the widow would receive $90,000
more in workers’ compensation benefits, or a total of $420,000
as compensation for the loss.

If the victim has been fully compensated by other sources,
the workers’ compensation insurer should get its money back
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because the workers’ compensation payments would amount to
a double recovery. Here, subrogation takes away benefits from
the family of a victim that has not been fully compensated for
its loss.

WHITE, C.J., joins in this concurrence.

KRISTEN COX, APPELLEE, V. YORK COUNTY SCHOOL DISTRICT
No. 083, ALSO KNOWN AS McCooL JuncTioN PUBLIC SCHOOLS,
A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, APPELLANT.

560 N.w.2d 138

Filed March 14, 1997. No. S-95-182.

1. Schools and School Districts: Termination of Employment: Teacher Contracts:
Evidence: Appeal and Error. The standard of review in an error proceeding from
an order terminating the contract of employment of a probationary certificated
employee is whether the school board acted within its jurisdiction and whether there
is sufficient evidence as a matter of law to support its decision.

2. Schools and School Districts: Teacher Contracts: Termination of Employment.

The procedures set forth in Neb. Rev. Stat. § 79-12,111(2) (Reissue 1994) constitute

a mandatory constraint on a school board’s power to elect not to renew a probation-

ary oemﬁcawd employee’s contract of employment.

i . A school board which elects to amend or not renew the contract

ofa probauonary certificated employee must have evaluated such employee at least

once each semester in accordance with the following procedures: Such employee
shall have been observed, and if the employee is a teacher, the evaluation shall have
been based upon actual classroom observations for an entire instructional period.

Should deficiencies be noted in the work performance of any probationary employee,

the evaluator shall provide, at the time of the observation, a list of deficiencies, a list

of suggestions for improvement and assistance in overcoming the deficiencies, and
followup evaluations and assistance when deficiencies remain. Such requirements
are a prerequisite 10 the school board’s election to amend or not renew such

employee’s contract pursuant to Neb. Rev. Stat. § 79-12,111 (Reissue 1994).

Appeal from the District Court for York County: BRYCE
BARTU, Judge. Affirmed.

Dan Alberts, of DeMars, Gordon, Olson, Recknor & Shively,
for appellant.

Scott J. Norby, of McGuire and Norby, for appellee.
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WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, and GERRARD,
JJ., and LUTHER, D.J.

WRIGHT, J.

York County School District No. 083 (District) did not renew
the employment contract of Kristen Cox. Cox brought a petition
in error, and the district court reversed and vacated the decision
of the board of education of York County (Board) and reinstated
Cox to her position. The District appeals.

SCOPE OF REVIEW

The standard of review in an error proceeding from an order
terminating the contract of employment of a probationary cer-
tificated employee is whether the school board acted within its
jurisdiction and whether there is sufficient evidence as a matter
of law to support its decision. See, Drain v. Board of Ed. of
Frontier Cty., 244 Neb. 551, 508 N.W.2d 255 (1993); Nuzum v.
Board of Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 N.W.2d
779 (1988).

FACTS

Cox was hired by the District on June 1, 1993, as a music,
band, and vocal activities teacher for the 1993-94 school year.
As a first-year teacher, Cox was a probationary certificated
employee. During the first semester, she taught fourth, fifth, and
sixth grade music classes and band; seventh grade music; eighth
grade music and choir; and high school band. She also orga-
nized a volunteer choir and other voluntary music activities.

During the first semester, Cox received no administrative
feedback regarding her performance other than occasional pos-
itive remarks. However, she was told by another teacher that the
high school band students were disturbed that she intended to
make them take a test at the end of the first semester. Cox was
under the impression that the students were upset because they
had not previously been required to take a test for band class.

Cox became concerned and contacted Dan Ohlrich, the high
school principal, to discuss the situation. Ohlrich told Cox it
was the District’s policy that all classes, including band,
required a semester test. Therefore, Cox administered the
semester test. However, to make the test as easy as possible,
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Cox provided a review 1 week beforehand which was taken
directly from the test.

Later, toward the end of the first semester, the administration
learned that a number of band students were intending to drop
out of band after the first semester. Without Cox’s knowledge,
the administration interviewed the students and their parents. At
that time, the students allegedly complained to the administra-
tion that Cox had made demeaning remarks to them about their
performance.

Following these interviews, Ohlrich and George Bauer, the
superintendent and elementary school principal, discussed with
Cox their concerns about the students dropping band. Cox was
told that she might be able to remedy the situation with one stu-
dent by visiting with the student. Bauer testified that Cox did
not seem very receptive to this suggestion.

On January 28, 1994, which was during the second semester,
Ohlrich conducted the first formal evaluation of Cox. This eval-
uation was based on one full instructional period, as well as
alleged informal observations made during the first semester.

In the January 28, 1994, evaluation, Cox’s performance was
rated as satisfactory in all respects except that her “relationship
with students” was marked as “needs improvement.” Sugges-
tions or comments on the form stated:

Teacher was very well organized for class. Students
were kept on task entire period. Teacher needs to improve
communication with students. Be sure to list objectives on
lesson plan. Directions were clear & specific. Guided
practice was used. Teacher checked for understanding
of parts (appropriate questioning). Be sure to use good
closure. Use epprepriate positive reinforcement when
appropriate.

Cox testified that in response to this evaluation she requested
more specific guidance on how to improve, but was not given any.

On March 14, 1994, the Board took formal action to renew
the contracts of all certificated employees except Cox. The min-
utes of the board meeting, which described this formal action,
were reported in the York News-Times on March 31.

On March 15, 1994, Bauer completed a second formal evalu-
ation of Cox. This evaluation was based upon a full instructional
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period observation. As with Ohlrich’s evaluation, Bauer found
Cox’s “relationship with students” to be in need of improve-
ment. He found Cox’s performance in all other respects to be
satisfactory. Bauer’s comments on the evaluation stated: “Needs
improvement in motivation of students. Needs to adjust to the
students[’] talents so that confidence is developed between the
teacher and student through the period of instruction.”

Cox testified that in response to this evaluation, she again
asked for help as to how she might improve her “relationship
with students.”” She stated that Bauer was unable to give her any
guidance. Later that same day, Bauer allegedly told Cox that her
contract would not be renewed for the next school year.

On April 1, 1994, Bauer sent formal notification to Cox stat-
ing that Bauer intended to recommend to the Board that it con-
sider not renewing Cox’s teaching contract for the 1994-95
school year. Upon receipt of the notice, Cox requested a hear-
ing before the Board.

At a hearing held on May 3, 1994, Cox testified that she had
always been and still was receptive to the idea of visiting with
the students and their parents in order to remedy any problems
they might have with her. In fact, Cox stated that after hearing
that the students were dropping band, she had contacted them.
Cox stated that none of the students ever expressed any com-
plaint with her behavior. Rather, the students told her that band
conflicted with other classes they wanted to take during the sec-
ond semester. Cox also thought that some of the students may
have dropped band because they were displeased with having to
take a semester test.

Ohlrich testified at the hearing that in addition to the formal
evaluation conducted on January 28, 1994, he had made multi-
ple informal observations of Cox’s professional performance
during the first semester. It was his opinion that statements
made by the students as to their relationship with Cox were con-
sistent with his own observations and evaluations.

Ohlrich noted that when he first expressed concern to Cox
about her relationship with the students, he understood Cox’s
reaction to his suggestion that Cox meet with the students to
mean that Cox “did not care to visit with the students.” Ohlrich
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stated it was his belief that Cox did not talk with the students to
see if the problems could be worked out.

Ohlrich opined that in terms of actual teaching proficiency
and instructional methods, Cox had done an excellent job, and
that he had never personally observed that Cox was demeaning,
hurtful, or discouraging toward any student. Still, Ohlrich
believed that Cox’s inadequate communication skills ultimately
led the students to drop band, and he did not feel that band
enrollment would increase for the 1994-95 school year if Cox
was the band teacher. Based upon this assessment, he recom-
mended to the Board that it not renew Cox’s contract for the
1994-95 year.

Following the hearing, the Board determined not to renew
Cox’s contract for the 1994-95 school year. Cox appealed the
Board’s decision to the district court, which reversed and
vacated the decision of the Board and ordered Cox reinstated
with the District as of May 3, 1994, The District appeals this
decision.

ASSIGNMENT OF ERROR
The District assigns as error the district court’s finding that
the District failed to provide Cox due process as required by law
in deciding not to renew her teaching contract.

ANALYSIS

The nonrenewal or amendment of the contract of a proba-
tionary certificated employee is governed by Neb. Rev. Stat.
§ 79-12,111 (Reissue 1994). Contracts of probationary certifi-
cated employees are deemed renewed unless the school board
elects not to renew the contract. Section 79-12,111(4) provides
in part: “The school board may elect to amend or not renew the
contract of a probationary certificated employee for any reason
it deems sufficient if such nonrenewal shall not be for constitu-
tionally impermissible reasons and such nonrenewal shall be in
accordance with sections 79-12,107 to 79-12,121.”

We have previously determined that although § 79-12,111(4)
allows a school board not to renew a probationary certificated
employee’s contract for any constitutionally permissible reason
it deems sufficient, the employee still has procedural rights with
which the school board must comply. See Nuzum v. Board of
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Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 N.W.2d 779
(1988). In Kennedy v. Board of Ed. of Sch. Dist. of Ogallala,
230 Neb. 68, 72, 430 N.W.2d 49, 51 (1988), we explained:
“While the Legislature has not yet obliterated all distinctions
between probationary and permanent employees, it has unques-
tionably given probationary teachers greater protection than
they formerly enjoyed and has thereby correlatively limited the
power of boards of education over them.” The issue in this case
is whether the Board violated any of those procedural rights in
conjunction with its decision not to renew Cox’s contract for the
1994-95 school year.

The procedural rights to which Cox was entitled are found in
Neb. Rev. Stat. §§ 79-12,107 to 79-12,121 (Reissue 1994). One
of the issues presented to the district court was whether the
District and its administration failed to comply with the require-
ments of § 79-12,111(2) by failing to evaluate Cox based on
actual classroom observations for an entire instructional period
at least once each semester during the 1993-94 school year.

Section 79-12,111(2) requires:

All probationary certificated employees . . . shall, dur-
ing each year of probationary employment, be evaluated at
least once each semester . . . in accordance with the pro-
cedures outlined below:

The probationary employee shall have been observed
and evaluation shall have been based upon actual class-
room observations for an entire instructional period.
Should deficiencies be noted in the work performance of
any probationary employee, the evaluator shall provide the
[employee] at the time of the observation with a list of
deficiencies, a list of suggestions for improvement and
assistance in overcoming the deficiencies, and followup
evaluations and assistance when deficiencies remain.

The District contends that although it did not evaluate Cox for
a full instructional period during the first semester, the Board
met and exceeded all of the procedural and due process require-
ments established by law in not renewing Cox’s contract.

Thus, we examine the requirements of § 79-12,111 in the
event that a school board elects not to renew the contract of a
probationary certificated employee. Since our interpretation of
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the requirements of § 79-12,111 is a matter of law, we reach
such conclusion independent of that of the trial court. See, In re
Interest of Brandy M. et al., 250 Neb. 510, 550 N.W.2d 17
(1996); County Cork v. Nebraska Liquor Control Comm., 250
Neb. 456, 550 N.w.2d 913 (1996) (statutory interpretation is
matter of law in connection with which appellate court has obli-
gation to reach independent, correct conclusion irrespective of
determination made by court below).

In Nuzum v. Board of Ed. of Sch. Dist. of Arnold, supra, we
examined the requirements of § 79-12,111(2) in the context of
the decision not to renew the contract of a school principal. We
stated:

It is clear from § 79-12,111 as a whole, without the need
to resort to other sources, that its purpose is to compel
school system managers to engage in a specified process
of evaluating all probationary certified employees, iden-
tify such skill and performance areas in which the
employee needs to improve, provide suggestions for and
assistance in making those improvements, and eliminate
from the system those who cannot become competent.
(Emphasis supplied.) Nuzum, 227 Neb. at 394, 417 N.-W.2d at
784. Thus, we determined that the procedures of § 79-12,111(2)
constituted a mandatory constraint on a school board’s power to
elect not to renew a probationary certificated employee’s con-
tract of employment.

However, the District points out that in Nuzum we held that
an informal ongoing evaluation conducted on the employee
in that case was sufficient to satisfy the requirement in
§ 79-12,111(2) that there be at least one evaluation each semes-
ter which is for an entire instructional period. The District
asserts that Nuzum thus supports a legislatively intended wide-
ranging flexibility for employment decisions during the pro-
bationary period and that, therefore, the informal observations
conducted by Ohlrich during the first semester should be
sufficient.

Contrary to the District’s contention, our holding in Nuzum
does not imply that something less than full compliance with
the statutory provisions may form the predicate to a legal non-
renewal. Rather, in Nuzum we attempted to apply the require-
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ments as nearly as possible to a principal whose primary duties
did not entail instructional periods.

Based upon our decision in Nuzum and the plain language of
the relevant statutory provisions, we conclude that a school
board which elects to amend or not renew the contract of a pro-
bationary certificated employee must have evaluated such
employee at least once each semester in accordance with the
following procedures: Such employee shall have been observed,
and if the employee is a teacher, the evaluation shall have been
based upon actual classroom observations for an entire instruc-
tional period. Should deficiencies be noted in the work perfor-
mance of any probationary employee, the evaluator shall pro-
vide, at the time of the observation, a list of deficiencies, a list
of suggestions for improvement and assistance in overcoming
the deficiencies, and followup evaluations and assistance when
deficiencies remain. Such requirements are a prerequisite to the
school board’s election to amend or not renew such employee’s
contract pursuant to § 79-12,111.

Having established the legal requirements for a decision not
to renew the contract of a probationary certificated employee,
we proceed to examine whether the evidence was sufficient to
establish that the Board complied with the procedural require-
ments for Cox’s nonrenewal. In a proceeding in error, both the
district court and the appellate court review the decision of the
school board to determine whether the board acted within its
Jurisdiction and whether there is sufficient evidence as a matter
of law to support the school board’s decision. See, Nuzum v.
Board of Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 N.W.2d
779 (1988); Meier v. State, 227 Neb. 376, 417 N.-W.2d 771
(1988); Eshom v. Board of Ed. of Sch. Dist. No. 54, 219 Neb.
467, 364 N.W.2d 7 (1985).

Our review shows it is undisputed that the Board did not
meet the statutory requirement that Cox be evaluated at least
once per semester based on actual classroom observations for
an entire instructional period. The District’s first semester for
the 1993-94 school year ended January 14, 1994. Cox’s first
evaluation based on actual classroom observations for an entire
instructional period occurred on January 28.
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While the record indicates that the District may have violated
other procedural rights as well, we uphold the district court’s
reinstatement of Cox on the grounds that the District failed to
evaluate her for an entire instructional period during the first
semester of the 1993-94 school year. We find that the evidence
was insufficient to support the determination made by the Board
for nonrenewal of Cox’s employment contract.

CONCLUSION
The District failed to follow the requirements set forth in
§ 79-12,111(2). Because the District failed to follow the
requirements as provided by law, its election not to renew Cox’s
employment contract was properly reversed by the district
court. The judgment of the district court is affirmed.
AFFIRMED.

TERESA E.A. TEATER, APPELLANT, V.
STATE OF NEBRASKA, APPELLEE.
559 N.W.2d 758

Filed March 14, 1997. No. S-95-194.

1. Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.

2. Limitations of Actions: Pleadings. If a petition alleges a cause of action ostensibly
barred by the statute of limitations, such petition, in order to state a cause of action,
must show some excuse tolling the operation and bar of the statute.

3. Limitations of Actions: Appeal and Error. The point at which a statute of limita-
tions begins to run must be determined from the facts of each case, and the decision
of the district court on the issue of the statute of limitations normally will not be set
aside by an appellate court unless clearly wrong.

4. Limitations of Actions: Words and Phrases. In the context of statutes of limita-
tions, discovery occurs when the party knows of facts sufficient to put a person of
ordinary intelligence and prudence on inquiry which, if pursued, would lead to the
discovery of facts constituting the basis of the cause of action.

5. Limitations of Actions: Torts. A statute of limitations begins to run as soon as the
cause of action accrues, and an action in tort accrues as soon as the act or omission
occurs.

6. Limitations of Actions. The focal point for determining when a cause of action
accrues, even under the application of the discovery rule, is when the actual injury
occurs. The focus is not on when the injured party recognizes whose negligence is
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responsible for the injury, but, rather, the statute of limitations begins to run on the
date on which the party holding the cause of action discovers or, in the exercise of
reasonable diligence, should have discovered the existence of the injury.

7. Judgments: Appeal and Error. The factual findings of a trial court have the effect
of a jury verdict and will not be disturbed unless clearly wrong.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.

Michael N. Dolich, of Friedman Law Offices, for appellant.

Don Stenberg, Attorney General, Royce N. Harper, and
DeAnn C. Stover, Special Assistant Attorney General, for
appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, and GERRARD, JJ.

WRIGHT, J.

Teresa E.A. Teater commenced a tort claim against the State
of Nebraska for damages resulting from the alleged negligence
of the Nebraska Department of Social Services (DSS) while
Teater was a ward of the state. The district court held that the
claim was time barred, and Teater appeals.

SCOPE OF REVIEW
When reviewing a question of law, an appellate court reaches
a conclusion independent of the lower court’s ruling. Heins v.
Webster County, 250 Neb. 750, 552 N.W.2d 51 (1996).

FACTS

Teater was born on April 17, 1956. After her natural parents
were incarcerated, DSS placed Teater in a foster home in
Lincoln, Nebraska, on November 1, 1959. Thereafter, the foster
parents attempted to adopt Teater. The adoption was apparently
initially approved by the Lancaster County Court, but was
appealed to the district court by the natural mother. Although
the record is not clear, the foster parents apparently withdrew
the adoption petition in order to avoid a contested case. In July
1963, the foster parents and Teater moved to Missouri. The fos-
ter parents were urged by DSS to pursue an adoption in
Missouri, but they apparently never did. However, Teater
remained with the foster parents under foster care.
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From at least September 21, 1961, until February 1967, DSS
did not maintain contact with the foster parents or Teater and
did not monitor Teater’s well-being. Although DSS sent a num-
ber of letters to the foster parents, the foster parents did not
respond, and DSS did not pursue the matter further.
Nevertheless, in February 1964, DSS informed Teater’s natural
mother that Teater was “well adjusted and well provided for.”

This action was commenced by Teater pursuant to the
Nebraska State Tort Claims Act for damages alleged to have
been caused by the negligence of the employees and agents of
DSS. Teater, who was 36 years old at the time she filed her
claim, contended that she was subjected to continual sexual
assaults by her foster father from the age of 6 until the age of
14. Teater alleged that DSS failed to supervise her foster home
placement and that this failure permitted the continuation of the
assaults by her foster father, causing Teater permanent psycho-
logical injury.

Teater’s petition alleged that the State had been negligent in
at least one of the following ways: (1) by failing to properly
inspect and supervise Teater’s placement with her foster par-
ents, (2) by permitting Teater to remain in the foster parents’
home despite the fact that they had not legally adopted her, (3)
by failing to properly monitor the foster parents during the time
Teater was placed with them, and/or (4) by failing to properly
monitor Teater during the time she was placed with the foster
parents.

The State denied the allegations and pled the affirmative
defense that the statute of limitations applicable to tort claims
against the State, Neb. Rev. Stat. § 81-8,227 (Reissue 1996),
barred Teater’s recovery.

At trial, Teater claimed that she did not become aware her
adoption had failed—and that she was a ward of the State dur-
ing the time she was allegedly sexually assaulted—until
November 1992, when she requested her adoption files from the
clerk of the Lancaster County District Court. Teater testified she
was never informed by DSS or her foster parents that the adop-
tion attempt had failed. Teater conceded, however, that when
she was about 14 years old, she overheard a conversation in
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which the speaker stated that the foster parents’ adoption
attempt had failed.

The parties presented expert testimony regarding the psycho-
logical and social effects Teater alleged were caused by her
childhood sexual abuse. Dr. Peter Frazier-Koontz, Teater’s
counselor for the previous 3 years, testified that he believed she
suffered from posttraumatic stress disorder and mixed personal-
ity disorder. Frazier-Koontz stated that Teater’s pattern of dys-
functional social behavior included her inability to maintain
employment, locate housing, or provide for herself, as well as
numerous other symptoms.

Dr. Henry Balters, a clinical psychologist who had treated
Teater, opined that Teater suffered from adjustment reaction
with mixed emotional features and mixed personalities. He said
that Teater’s history of anxiety and difficulty with forming rela-
tionships was consistent with being sexually abused as a young
child.

On the other hand, the State’s expert, Dr. Eli Chesen, a psy-
chiatrist, testified that he was not persuaded that Teater had
been sexually abused as a child, and he opined that she was not
suffering from mixed personality or other mental disorder.
He opined that Teater was “malingering,” that is, faking her
symptoms.

Following a trial to the Lancaster County District Court, the
court held:

There is little doubt that [DSS] failed to supervise the
placement of the plaintiff as required by its own rules. The
state’s feeble argument that it was acting under the
assumption that the plaintiff had been adopted is contrary
to its own records. Officials of [DSS] actively participated
in a course of conduct to prevent the plaintiff’s natural
mother from obtaining any information about her children
when such officials knew the adoption had been set aside
on appeal. Despite possessing knowledge that the adop-
tion had not been finalized and the deplorable actions
towards the natural mother, they continued to fail to mon-
itor the plaintiff’s placement. Clearly, [DSS] was negli-
gent with respect to the duty owed the plaintiff.
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The district court found that the alleged sexual abuse started
at age 6. Teater’s petition was filed on December 15, 1992,
which was 22 years following the first report of abuse and many
years after Teater had reached the age of majority. Thus, the
court held that Teater’s claim was barred by the 2-year statute
of limitations found in Neb. Rev. Stat. § 25-218 (Reissue 1995).

Teater had alleged in her petition that she was unaware of the
sexual abuse because the traumatic nature of the conduct led her
to repress the memory of such conduct until September 1991.
However, in dismissing Teater’s claim, the district court held
that Teater had failed to meet the burden of proof that she suf-
fered from a mental disorder which would prevent her from
understanding her right to maintain a legal action. Rather, the
- court found that Teater was aware of the alleged abuse when she
reported it to school officials at the age of 14. The court found
that Teater’s denial of knowledge of the abuse thereafter was
inconsistent with her own actions, noting an essay written by
her in 1985, as well as precautions Teater took with her own
daughter when visiting her foster father several years earlier.

Finding that the statute of limitations barred the action, the
district court dismissed Teater’s petition and subsequently over-
ruled her motion for new trial. Teater timely appealed.

ASSIGNMENTS OF ERROR

Teater assigns the following errors to the district court: (1)
The court erred as a matter of law in failing to apply the “dis-
covery rule” to the applicable statute of limitations in tolling
Teater’s claim against the State, and (2) the court erred as a mat-
ter of law in refusing to apply the equitable doctrine of fraudu-
lent concealment to toll the applicable statute of limitations for
Teater’s claim against the State.

ANALYSIS

If a petition alleges a cause of action ostensibly barred by the
statute of limitations, such petition, in order to state a cause of
action, must show some excuse tolling the operation and bar of
the statute. Meyer Bros. v. Travelers Ins. Co., 250 Neb. 389, 551
N.W.2d 1 (1996); Zion Wheel Baptist Church v. Herzog, 249
Neb. 352, 543 N.W.2d 445 (1996). The point at which a statute
of limitations begins to run must be determined from the facts
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of each case, and the decision of the district court on the issue
of the statute of limitations normally will not be set aside by an
appellate court unless clearly wrong. Id.

In the context of statutes of limitations, discovery occurs
when the party knows of facts sufficient to put a person of ordi-
nary intelligence and prudence on inquiry which, if pursued,
would lead to the discovery of facts constituting the basis of the
cause of action. Gordon v. Connell, 249 Neb. 769, 545 N.W.2d
722 (1996); Zion Wheel Baptist Church v. Herzog, supra. A
statute of limitations begins to run as soon as the cause of action
accrues, and an action in tort accrues as soon as the act or omis-
sion occurs. Berntsen v. Coopers & Lybrand, 249 Neb. 904, 546
N.W.2d 310 (1996).

Teater’s petition sets forth a cause of action against the State
based upon negligent placement of Teater by DSS and negligent
supervision while Teater was in foster care. Regarding the
statute of limitations, Teater alleged she was unaware of the
vacation of the adoption proceedings until 1992 and unable to
recall the sexual abuse until 1991. The petition states:

Plaintiff was unaware of the vacation of the adoption pro-
ceedings until 1992. Plaintiff was unable to recall the inci-
dents because of a mental disorder which caused plaintiff
to repress her memory of the sexual abuse because of the
traumatic nature of said conduct and repressed that mem-
ory until September of 1991. Memory of said incidents
was repressed by virtue of the conduct of the [foster par-
ents] and the State of Nebraska.

The statute of limitations applicable to this case is § 81-8,227,
which provides:

Every tort claim permitted under the State Tort Claims Act
shall be forever barred unless within two years after such
claim accrued the claim is made in writing to the State
Claims Board in the manner provided by such act. . . .

(4) This section and section 25-213 shall constitute the
only statutes of limitations applicable to the State Tort
Claims Act.

The statute of limitations for claims under the State Tort
Claims Act is tolled until a person reaches the age of 20. Neb.
Rev. Stat. § 25-213 (Reissue 1995) provides:
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Except as provided in sections 76-288 to 76-298, if a
person entitled to bring any action mentioned in this chap-
ter . . . or the State Tort Claims Act . . . is, at the time the
cause of action accrued, within the age of twenty years, a
person with a mental disorder, or imprisoned, every such
person shall be entitled to bring such action within the
respective times limited by this chapter after such disabil-
ity is removed.

The State’s alleged failure to monitor Teater’s foster care
occurred, at the latest, when Teater was 14 years old, at which
time she accused her foster father of sexual abuse and was
returned to DSS by the foster parents. Therefore, based upon
the applicable statutes of limitations, Teater had 2 years from
April 17, 1976, the date she reached age 20, to commence this
action. The present action was not filed, however, until
December 15, 1992.

Teater argues that the district court failed to apply the dis-
covery rule in determining when her cause of action against the
State accrued. She argues that her claim against the State is not
out of time, because it did not accrue until she discovered in
November 1992 that her adoption had failed and because, until
that time, she had not discovered facts that would have been
necessary for her to know that the State was negligent in pro-
viding her foster care. This argument has no merit, because
Teater relies on a misunderstanding of the discovery rule.

In Condon v. A. H. Robins Co., 217 Neb. 60, 349 N.W.2d 622
(1984), we explained that the focal point for determining when
a cause of action accrues, even under the application of the dis-
covery rule, is when the actual injury occurs. The focus is not
on when the injured party recognizes whose negligence is
responsible for the injury, but, rather, the statute of limitations
begins to run on the date on which the party holding the cause
of action discovers or, in the exercise of reasonable diligence,
should have discovered the existence of the injury.

Thus, Teater’s cause of action did not accrue on the date she
alleged she discovered the actual nature of her relationship with
her foster parents. Rather, Teater’s cause of action accrued on
the date of the discovery of her injuries. Under the facts alleged
in this case, Teater’s injuries occurred between the time that
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Teater was 6 and 14 years old. Pursuant to § 25-213, however,
the statute of limitations for claims under the State Tort Claims
Act was tolled until Teater reached the age of 20, and she had 2
years from that date to commence an action against the State
pursuant to the State Tort Claims Act. Teater failed to file her
action within this 2-year period.

Teater alleged a cause of action ostensibly barred by a statute
of limitations, and in order to state a cause of action, Teater
must show some excuse tolling the operation and bar of the
statute. See, Meyer Bros. v. Travelers Ins. Co., 250 Neb. 389,
551 N.'W.2d 1 (1996); Zion Wheel Baptist Church v. Herzog,
249 Neb. 352, 543 N.W.2d 445 (1996). Teater alleged in her
petition that she suffered from a mental disorder that prevented
her from understanding her right to maintain a legal action and
that therefore would qualify under the tolling provision of
§ 25-213. The district court found, however, that Teater had
failed to meet her burden of proof that she suffered from such a
mental disorder. The factual findings of the trial court have the
effect of a jury verdict and will not be disturbed unless clearly
wrong. Kreus v. Stiles Service Ctr., 250 Neb. 526, 550 N.W.2d
320 (1996). The district court’s finding was not clearly wrong.

Teater has not alleged facts sufficient to establish another
theory of why the statute of limitations has been tolled.
Although Teater presented evidence of a number of actions by
the State that, if true, suggest the State wrongfully concealed
the failure of her adoption from her, she did not plead the exis-
tence of any of these facts. Her petition does not set forth a
claim that DSS fraudulently concealed anything from Teater
that would toll the statute of limitations.

Since Teater’s petition did not allege facts sufficient to put
the State or the district court on notice of the theory of fraudu-
lent concealment and Teater never requested leave to amend her
pleadings to conform to the evidence, the petition does not state
facts establishing an excuse that would toll the statute of limi-
tations. Therefore, the cause of action as pled is barred by the
statute of limitations. The judgment of the district court is
affirmed.

AFFIRMED.
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GERRARD, J., concurring.

I concur in the judgment, but write separately because I hold
a different view of the application of the discovery rule when a
defendant intentionally or fraudulently conceals either the tort
or his or her identity in this type of case. The majority writes, in
applying the discovery rule, that “[t]he focus is not on when the
injured party recognizes whose negligence is responsible for the
injury, but, rather, the statute of limitations begins to run on the
date on which the party holding the cause of action discovers
.. . the existence of the injury.” (Emphasis supplied.) Such an
application of the discovery rule contorts the very reason that
the discovery rule was recognized by this court in Condon v. A.
H. Robins Co., 217 Neb. 60, 349 N.W.2d 622 (1984).

We adopted the discovery rule in Condon v. A. H. Robins Co.,
supra, so that a litigant would not be denied the right to sue
before the litigant could determine, even in the exercise of due
diligence, whether and whom to sue. /d., citing with approval to
Sidney-Vinstein v. A.H. Robins Co., 697 F.2d 880 (9th Cir.
1983), and Hansen v. A.H. Robins, Inc., 113 Wis. 2d 550, 335
N.W.2d 578 (1983).

There are many circumstances in which an injured party
knows that he or she has been injured, but the injured party is
prevented from knowing who is responsible for the injury
because of intentional or fraudulent concealment by the wrong-
doer. What good is it to a mugging victim or a victim of a hit-
and-run automobile that he or she “knows of the existence of
the injury” if the identity of the mugger or runaway driver is
determined years after the statute of limitations has run? The
law should not reward a wrongdoer who fraudulently or actively
conceals either the tort or the wrongdoer’s identity. See Muller
v. Thaut, 230 Neb. 244, 430 N.W.2d 884 (1988).

I submit that the better rule is that the statute of limitations
should not commence to run until the injured party, in the
absence of wrongdoing on the part of the defendant concealing
either the tort or the wrongdoer’s identity, discovers or, in the
exercise of reasonable diligence, should have discovered the
existence of the injury. See, Cart v. Marcum, 188 W. Va. 241,
423 S.E.2d 644 (1992); Spitler v. Dean, 148 Wis. 2d 630, 436
N.W.2d 308 (1989), citing with approval to Hansen v. A.H.
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Robins, Inc., supra. Justice is not done when an injured person
loses the right to sue before that injured person reasonably dis-
covers if he or she was injured or whom to sue.

However, even with the above rule in mind, I concur in the
judgment, because this court is obligated to dispose of cases on
the basis of the theory presented by the pleadings on which the
case was tried. See Ashland State Bank v. Elkhorn Racquetball,
Inc., 246 Neb. 411, 520 N.W.2d 189 (1994). Teater alleged in
her petition that she qualifies under the tolling provision of Neb.
Rev. Stat. § 25-213 (Reissue 1995) because she suffered from a
mental disorder that prevented her from understanding her right
to maintain a legal action. The district court’s finding that Teater
did not suffer from such a mental disorder was not clearly
wrong.

Teater did not set forth in her petition a claim that DSS fraud-
ulently or intentionally concealed anything from her that would
toll the statute of limitations, nor did Teater request leave to
amend her pleadings at any time during the trial. Therefore,
regardless of how the discovery rule is applied, the theory that
Teater pled and tried did not establish an excuse that would toll
the statute of limitations in the instant case.

CONNoLLY, J., joins in this concurrence.

MARILYN A. WINN, PERSONAL REPRESENTATIVE OF THE
ESTATE OF LARRY D. WINN, DECEASED, APPELLANT,
v. GEO. A. HORMEL & CoO., APPELLEE.

560 N.W.2d 143

Filed March 14, 1997. No. S-95-416.

1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185
(Reissue 1993), an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation court acted without or
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3)
there is not sufficient competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the compensation court do
not support the order or award.

2. ___:___.Indetermining whether to affirm, modify, reverse, or sct aside a judg-
ment of the Workers’ Compensation Court review panel, a higher appellate court
reviews the findings of the single judge who conducted the original hearing.



30

10.

11.

252 NEBRASKA REPORTS

. Findings of fact made by the Workers’ Compensation Court after review
have the same force and effect as a jury verdict and will not be set aside unless clearly
€rroneous.

Workers’ Compensation: Judgments: Appeal and Error. An appellate court is
obligated in workers’ compensation cases to make its own determinations as (0 ques-
tions of law.

Workers’ Compensation. Under the provisions of the Nebraska Workers’
Compensation Act, compensation is allowed when personal injury is caused to an
employee by an accident or occupational disease, arising out of and in the course of
his or her employment, if the employee was not willfully negligent at the time of
receiving such injury.

Workers’ Compensation: Words and Phrases. An accident is defined in the
Nebraska Workers' Compensation Act as an unexpected or unforeseen injury hap-
pening suddenly and violently, with or without human fault, and producing at the
time objective symptoms of an injury.

___:____. For purposes of the Nebraska Workers’ Compensation Act, “suddenly
and violently” does not mean instantaneously and with force. The specification of
suddenly and violently is satisfied if the injury occurs at an identifiable point in time,
requiring the employee to discontinue employment and seck medical treatment.
Employer and Employee: Health Care Providers: Negligence. When an employer
provides an emergency first-aid medical facility staffed by a licensed medical pro-
fessional, the employer, by and through its licensed professional employee, owes a
duty of reasonable care to those employees that present themselves for emergency
medical services at the place of employment.

Workers’ Compensation: Negligence: Proof. Negligent medical treatment, at an
employer’s first-aid medical facility, by a trained and qualified professional upon a
coemployee, may constitute an “accident” as defined in Neb. Rev. Stat. § 48-151(2)
(Reissue 1993) upon proof and a finding of such facts.

Workers’ Compensation: Proof. To recover compensation benefits, an injured
worker is required 10 prove by competent medical testimony a causal connection
between the alleged injury, the employment, and the disability.

___:___ . Inaworkers’ compensation case involving a preexisting condition, the
claimant must prove by a preponderance of evidence that the claimed injury or dis-
ability was caused by the claimant’s employment and is not merely the progression
of a condition present before the employment-related incident alleged as the cause of
the disability. Such claimant may recover when an injury, arising out of and in the
course of employment, combines with a preexisting condition to produce disability,
notwithstanding that in the absence of the preexisting condition no disability would
have resulted.

Appeal from the Nebraska Workers’ Compensation Court.

Judgment vacated, and cause remanded with directions.

Thomas B. Thomsen, of Sidner, Svoboda, Schilke, Thomsen,

Holtorf & Boggy, for appellant.
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James L. Quinlan and John J. McCarthy, of Fraser, Stryker,
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, ‘WRIGHT,
ConNoLLY, and GERRARD, JJ.

GERRARD, J.

Marilyn A. Winn, widow of Larry D. Winn (decedent), peti-
tioned the Nebraska Workers’ Compensation Court for benefits
because of the decedent’s sudden cardiac arrest and death while
he was at work at the Geo. A. Hormel & Co. (Hormel) plant in
Fremont, Nebraska. Winn alleged that the decedent’s death was
caused by the Hormel plant nurse’s failure to timely diagnose
and treat the decedent’s symptoms of a heart attack. Following
a trial, a single judge of the compensation court dismissed
Winn’s petition, finding that although the decedent suffered a
fatal heart attack while on his employer’s premises and during
the hours of his employment, the heart attack was not an acci-
dent which arose out of and in the course of his employment
with Hormel within the meaning of Neb. Rev. Stat. § 48-101
(Reissue 1993). The trial court further found that the term “acci-
dent,” as defined in the Nebraska Workers’ Compensation Act,
does not include any omission by the plant nurse with respect to
treatment of an accident and injury that has already occurred. A
review panel of the compensation court affirmed the trial court’s
order of dismissal. This appeal follows.

We note that Winn initially filed a cause of action in the dis-
trict court for Dodge County, alleging common-law negligence
on the part of Hormel, by and through its employee-plant nurse
for failure to timely diagnose and treat the decedent’s symptoms
of a heart attack. The district court sustained Hormel’s demur-
rer and dismissed the suit, finding Winn’s exclusive remedy to
be workers’ compensation. Winn appealed the district court’s
dismissal order, and the disposition of that appeal is pending
our determination in the present case.

Thus, the posture of the instant case requires us to decide
whether the nurse’s alleged negligent medical treatment was an
“accident,” as defined in Neb. Rev. Stat. § 48-151(2) (Reissue
1993), that caused or contributed to the decedent’s death, such
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that Winn’s exclusive remedy is under the Nebraska Workers’
Compensation Act. Because we conclude that negligent medical
treatment, at an employer’s first-aid medical facility, by a
trained and qualified professional upon a coemployee may con-
stitute an “accident” upon proof and a finding of such facts, we
reverse the compensation court’s judgment of dismissal and
remand the cause to the compensation court for specific find-
ings of fact in light of our holding.

FACTUAL BACKGROUND

The decedent, Larry Winn, was a longtime employee of
Hormel at its hog processing plant in Fremont. On the date of
his death, the decedent’s shift at Hormel began at 4 a.m., with a
lunch break from approximately 10 to 10:36 a.m. After his
lunch break, at about 11:30 a.m., the decedent began experienc-
ing symptoms of what he thought was indigestion. The dece-
dent sought treatment from the plant nurse, Lucy Klocke.

At about 11:30 a.m., after attending to another patient at the
decedent’s insistence, Klocke questioned the decedent about his
symptoms. The decedent told Klocke that he thought he had
indigestion and reported that he was experiencing chest pres-
sure and aching in his arms. Klocke took the decedent’s blood
pressure and found it to be higher than normal. However,
Klocke found the decedent’s respiration and heart rates to be
near normal. Klocke said that while in her office, the decedent
did not seem to be in distress and that during this time, the dece-
dent conversed normally with other coworkers.

Klocke testified that she told the decedent he was suffering
from angina and heart problems, and should contact his doctor.
Klocke said she offered to contact the security guards and have
them take the decedent to the hospital emergency room. Klocke
stated that the decedent refused her offer and instead chose to
rest in her office. After about 15 minutes, Klocke again checked
the decedent’s blood pressure, respiration rate, and pulse rate.
Although the decedent’s blood pressure was still higher than
normal, it had decreased from its former reading. Klocke testi-
fied that at approximately 11:50 a.m., the decedent elected to
return to work and left her office.

At 11:55 a.m., the decedent was found in the smokehouse,
collapsed face down in a caustic soda solution that he had been
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draining from a tank. Klocke was summoned to the scene and
immediately began cardiopulmonary resuscitation on the dece-
dent. The Fremont rescue squad was called, and when it arrived
a short time later, emergency medical technicians relieved
Klocke and continued resuscitation efforts on the decedent.

Because the decedent had collapsed onto a metal walkway
and was lying in a pool of caustic soda liquid, the medical tech-
nicians were unable to use their defibrillation equipment to
resuscitate him. According to one of the medical technicians,
the best course of treatment was to transport the decedent to the
hospital emergency room. Upon arrival at the emergency room,
the attending physician decided that the decedent had been
without a pulse for too long and could not be revived. Thus, the
physician did not initiate defibrillation and pronounced the
decedent dead.

At the hearing before the single judge, Winn’s nursing expert
testified that Klocke’s care of the decedent was violative of the
standard of care for a professional registered nurse. Winn’s car-
diology expert, Dr. George Sojka, testified that based upon the
record, the decedent was suffering a myocardial infarction
while he was in the nurse’s office and this myocardial infarction
precipitated the subsequent cardiac dysrhythmia which resulted
in his death. Dr. Sojka stated that the symptoms presented by
the decedent to Klocke were the classic symptoms of a heart
attack. Dr. Sojka testified that Klocke should have had the dece-
dent stay in her office and should have immediately called the
rescue squad or the decedent’s physician. Dr. Sojka opined that
the decedent’s heart attack would have been survivable had he
received immediate treatment. Dr. Sojka estimated the dece-
dent’s chances for survival at 80 to 90 percent had he received
cardiac care prior to the onset of the dysrhythmia. It was Dr.
Sojka’s opinion that Klocke’s failure to call the decedent’s
physician or the rescue squad immediately upon diagnosing the
decedent’s heart involvement contributed significantly to his
death.

Hormel’s cardiology expert, Dr. Thomas Sears, essentially
agreed with Winn’s expert that the decedent’s death resulted
from a myocardial infarction followed by dysrhythmia and cir-
culatory arrest and that in all likelihood, it was a recoverable
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infarction. However, Dr. Sears was critical of the care that the
decedent received from the emergency medical technicians and
the emergency room physician. A nursing expert testified, on
behalf of Hormel, that Klocke met or exceeded the appropriate
standard of care for an occupational health nurse because she
was still assessing the decedent when he suffered his cardiac
arrest and that Klocke was under no duty to persuade the dece-
dent to stay in the nurse’s office or to call a physician or the res-
cue squad. :

In its order of dismissal, the trial court found that (1) Winn'’s
evidence was insufficient to establish legal cause because no
evidence was adduced indicating the decedent’s heart attack
was caused by a stress or exertion greater than what the dece-
dent or any other person would have experienced in ordinary
nonemployment and (2) the decedent’s heart attack was not an
accident which arose out of and in the course of his employment
with Hormel.

STANDARD OF REVIEW

Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an
appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation
court acted without or in excess of its powers; (2) the judgment,
order, or award was procured by fraud; (3) there is not sufficient
competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the
compensation court do not support the order or award. Zessin v.
Shanahan Mechanical & Elec., 251 Neb. 651, 558 N.W.2d 564
(1997); Phillips v. Monroe Auto Equip. Co., 251 Neb. 585, 558
N.W.2d 799 (1997). In determining whether to affirm, modify,
reverse, or set aside a judgment of the Workers’ Compensation
Court review panel, a higher appellate court reviews the find-
ings of the single judge who conducted the original hearing.
Cords v. City of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996);
Wilson v. Larkins & Sons, 249 Neb. 396, 543 N.W.2d 735
(1996).

Findings of fact made by the Workers’ Compensation Court
after review have the same force and effect as a jury verdict and
will not be set aside unless clearly erroneous. Kerkman v.
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Weidner Williams Roofing Co., 250 Neb. 70, 547 N.W.2d 152
(1996); Cords v. City of Lincoln, supra.

An appellate court is obligated in workers’ compensation
cases to make its own determinations as to questions of law.
Berggren v. Grand Island Accessories, 249 Neb. 789, 545
N.W.2d 727 (1996).

ASSIGNMENTS OF ERROR

Summarized and restated, Winn’s 15 assigned errors essen-
tially contend that the compensation court erred in (1) deter-
mining that the term “accident,” as defined in § 48-151(2) and
as used in § 48-101, does not include “‘any omission on the
part of a co-employee with respect to treatment of an accident
and injury that has already occurred’”; (2) failing to consider
that the “accident” in the instant case was the plant nurse’s fail-
ure to timely diagnose and treat the decedent’s symptoms of a
heart attack; and (3) sustaining certain objections raised in the
depositions of the expert witnesses. The disposition of this case
requires that we review only Winn’s first two assigned errors.

ANALYSIS

Winn first asserts that she was effectively precluded from
pursuing her theory of liability because the trial court failed to
acknowledge the basis of her claim—that the decedent’s injury
was his death, and the “accident” which caused this injury was
both the negligent nursing care provided by Hormel’s employee
and the inability of the emergency medical technicians to defib-
rillate and resuscitate the decedent, occasioned by the condi-
tions of his employment. Winn contends that this is not the typ-
ical workers’ compensation heart attack case, where the
claimant’s burden is to show that exertion or stress in his
employment contributed in some material and substantial
degree to cause the heart injury. See, e.g., Toombs v. Driver
Mgmt., Inc., 248 Neb. 1016, 540 N.W.2d 592 (1995).

The dispositive issue in this appeal is whether negligent med-
ical treatment by a trained medical employee upon a coem-
ployee can itself be an “accident,” as defined in § 48-151(2).
More specifically, the issue is whether a medical employee’s
negligent failure to diagnose or treat a coemployee’s medical
condition, regardless of the source of the illness or injury, can
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be considered an “accident” if there is a sufficient causal con-
nection between the negligence and the death or disability for
which compensation is sought. If our answer is in the affirma-
tive, then Winn’s exclusive remedy is under the Nebraska
Workers’ Compensation Act, and the compensation court would
be obligated to make further findings of fact determining
whether (1) the plant nurse contributed to the decedent’s death
with negligent medical treatment and (2) the element of causa-
tion has been satisfied in the instant case.

The following colloquy, after a relevancy objection early in
the trial, is illustrative of the separate paths taken by Winn and
the trial court regarding this crucial issue.

[WINN’S COUNSEL]: Your Honor, this whole case is
based upon a delay of recognizing symptoms and a delay
in treatment and a delay that caused death.

[TRIAL] COURT: I understand that, and I’ve tried to
explain to you in my estimation, a review court or review
panel of this court or Court of Appeal or Supreme Court
may tell me I'm in error, but in my estimation it is not
germane.

[TRIAL] COURT: . .. [M]y point is whether there’s a
nurse, whether there’s negligence on the part of the
employee, whether there’s negligence on the part of the
employer or an employee is not germane to this issue. The
question is did he have a heart attack, what caused the
heart attack, did the heart attack cause his death.

[WINN’S COUNSEL]: No, Your Honor, that is not the
— what this case is about at all.

[TRIAL] COURT: I understand that we disagree on
that, but I’ve sustained the objection. .

Under the provisions of the Nebraska Workers’
Compensation Act, compensation is allowed when personal
injury is caused to an employee by an accident or occupational
disease, arising out of and in the course of his or her employ-
ment, if the employee was not willfully negligent at the time of
receiving such injury. § 48-101.

Under § 48-151(2), an accident is defined as “an unexpected
or unforeseen injury happening suddenly and violently, with or

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































